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BALDWIN  T.  AMERICAN  WRITING  PA- 
PER CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Oct.  21,  1907.) 

1.  Appeal  —  Ebrob  Waived  in  Appellate 
Court— Failubb  to  Urge  Objections. 

Exceptions  not  argued  on  appeal  will  be 
treated  as  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  If  4256-4281.] 

2.  Master  and  Servant— Injuries  to  Serv- 
ant in  Link  of  Employment— Questions 
roB  Jubt. 

Where  decedent,  an  apprentice  In  defend- 
ant's employ  for  the  purpose  of  learning  the 
business  of  a  millwright,  was  killed  while  ac- 
companying one  of  defendant's  assistant  mill- 
wrights, by  the  explosion  of  a  steam  pipe,  the 
question  whether  be  had  voluntarily  left  the 
work  on  which  he  had  been  employed  and  ac- 
companied the  assistant,  or  not,  held  for  the 

Jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §8  1004,  1005. 
1068-1088.] 

8.  Same. 

Where,  in  an  action  against  a  master  for 
death  of  an  employe  through  the  explosion  of 
a  steam  pipe  connected  with  an  engine,  it  nei- 
ther appeared  that  when  employed  nor  at  the 
time  of  the  explosion  decedent  had  any  mechan- 
ical knowledge  of  the  manner  in  which  the  en- 
gine was  operated,  the  question  whether  he  real- 
ized the  peril  of  the  situation  was  properly  left 
to  the  jury. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  84,  Master  and  Servant  88  1068-1088.] 

4.  Same— Assumption  of  Risk— Incompetent 

Fellow  Servant. 

A  servant  does  not  assume  the  risk  of  in- 
jury arising  from  the  carelessness  of  an  incom- 
petent fellow  servant,  of  whose  incapacity  he  is 
entirely  ignorant 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §8  567-573.] 

6.  Same— Evidence— Burden  op  Proof. 

In  an  action  against  a  master  for  death 
of  a  servant  killed  by  the  explosion  of  a  steam 
pipe,  the  burden  was  on  plaintiff  to  show  that 
a  fellow  servant  through  whose  negligence  in 
starting  an  engine  the  explosion  occurred,  was 
ordered  by  defendant's  foreman  to  start  the  en- 

Sne,  and  in  obedience  to  the  command  executed 
e  order. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  88  877-908.] 

6.  Trial— Requests  fob  Instructions— Fur- 
ther ob  More  Specific  Instructions. 

A  party,  apprehensive  that  the  jury  might 
inadvertently  be  misled  in  applying  instructions 
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to  the  different  counts,  should  specifically  direct 
the  attention  of  the  trial  judge  thereto  and  re- 
quest further  instructions. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  88  628-641.] 

Exceptions  from  Superior  Court  Hamp- 
den County ;  John  C.  Crosby,  Judge. 

Action  by  Jennie  Baldwin,  administratrix, 
against  the  American  Writing  Paper  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
excepts.    Exceptions  overruled. 

H.  Spencer  Haskell  and  Marvin  M.  Taylor, 
for  plaintiff.  Brooks  &  Hamilton,  for  de- 
fendant 

BRALBY,  J.  While  the  declaration  con- 
tained 13  counts,  the  case  was  submitted  to 
the  jury  on  the  second,  sixth,  twelfth  and 
thirteenth,  but  as  the  defendant  concedes  that 
the  verdict  for  the  plaintiff  was  returned  up- 
on this  count  only  the  second,  declaring  upon 
the  alleged  negligence  of  the  acting  superin- 
tendent under  Rev.  Laws,  c  106,  8  71,  cl.  2, 
with  an  assessment  of  damages  under  sec- 
tion 72,  is  material.  The  defendant's  numer- 
ous requests  for  rulings  were  refused  except 
as  embodied  in  the  Instructions,  but  only  the 
exceptions  connected  with  this  count  hav- 
ing been  argued,  the  others  must  be  treated 
as  waived.  The  questions  thus  presented  re- 
late to  the  scope  of  the  Intestate's  contract  of 
service,  his  failure  to  exercise  due  care,  and 
whether  there  was  evidence  that  his  injuries 
and  death  were  caused  by  the  negligence  of 
one  Griswold  while  acting  as  the  defendant's 
superintendent  In  such  an  inquiry  the 
weight  of  evidence  has  no  place,  and  we  pro- 
ceed to  ascertain  if  there  was  any  testimony 
which  warranted  their  submission  to  the 
jury. 

The  defendant  in  the  operation  of  its  manu- 
factory among  other  means  of  supplying  mo- 
tive power  used  a  horizontal  stationary  steam 
engine  the  cylinder  of  which  was  put  in 
communication  with  the  boilers  from  a  higher 
plane  by  an  Iron  pipe  with  lateral  elbows. 
This  pipe  contained  three  valves.  The  first 
described  as  a  gate  valve  near  the  boiler,  ad- 
mitted steam ;  the  second  a  throttle  valve  at 
the  end  near  the  cylinder  regulated  the  flow 
of  steam  to  the  engine,  and  the  third  a  drip 
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valve  set  In  the  elbow  nearest  the  engine  up- 
on being  opened  drained  the  pipe  of  accumulat- 
ed water.  There  was  evidence  that  the  en- 
gine not  being  in  daily  use,  the  throttle 
valve  was  then  left  closed,  with  the  gate 
valve  open,  while  the  drip  valve  remained 
shut,  thereby  causing  cold  water  to  accumu- 
late from  the  condensation  of  steam  until  the 
entire  pipe  might  become  filled.  It  was  un- 
questioned that  when  this  state  of  things 
existed,  If  the  operator  starting  the  engine 
opened  the  drip  valve  with  the  gate  valve  re- 
maining closed,  steam  from  the  boilers  coming 
In  contact  simultaneously  with  the  cold  sur- 
face of  the  pipe,  and  of  the  water,  would 
rapidly  condense  in  the  upper  part,  creating 
a  draft  of  great  velocity  by  the  resistance  of 
the  water  at  the  point  of  condensation,  and 
there  not  being  sufficient  space  for  expansion, 
the  pressure  became  so  great  that  the  pipe 
would  burst.  If  an  explosion  followed,  em- 
ployes who  were  in  sufficient  proximity  were 
likely  to  be  scalded  by  escaping  steam.  It 
seems  to  have  been  equally  unquestioned,  or 
there  was  plenary  evidence  from  which  these 
facts  could  have  been  found,  that  because  of 
certain  conditions  restricting  the  use  of  the 
water  power  with  which  the  factory  was 
equipped,  it  became  necessary  in  the  after- 
noon of  the  day  of  the  accident  that  this  aux- 
iliary engine,  after  having  been  idle  for 
more  than  three  days  with  the  throttle  and 
drip  valves  closed,  but  with  the  gate  valve 
open,  should  be  put  in  commission.  The  de- 
fendant's servant,  one  Lajoie,  who  performed 
this  work,  without  closing  the  gate  valve 
opened  the  drip  valve,  and  the  steam  passing 
into  the  pipe  caused  an  explosion  which  re- 
sulted in  the  scalding  of  the  plaintiffs  intes- 
tate, who  subsequently  died  from  the  injury. 

It  is  claimed  by  the  defendant  that  because 
the  decedent  stood  in  the  doorway  of  the 
engine  room  apparently  observing  the  mode 
of  operation  and  nothing  more,  he  was  not 
at  the  time  engaged  in  the  performance  of 
any  duty,  or  was  a  mere  volunteer.  But 
while  the  evidence  was  conflicting,  the  jury 
were  not  obliged  to  accept  the  defendant's 
theory,  that  he  voluntarily  left  the  work  on 
which  he  had  been  employed,  and  accompa- 
nied Lajoie,  who  for  some  considerable  time 
had  been  entrusted  with  this  duty.  From 
the  testimony  of  the  defendant's  witness, 
Grlswold,  the  jury  could  find  that  the  intes- 
tate had  been  hired  by  him  "to  learn  the 
business  of  a  millwright,"  and  they  further 
could  find  upon  all  the  evidence  so  far  as 
material  that  Lajoie  was  recognized  as  one  of 
the  company's  assistant  millwrights,  even  If 
he  had  not  served  an  apprenticeship,  but  had 
become  qualified  from  his  experience  in  the 
the  defendant's  employment.  Previously  to 
their  going  to  the  engine  room,  they  had 
been  engaged  upon  a  particular  piece  of  work 
to  which  they  had  been  called,  but  upon  Its 
completion,  while  Grlswold  testified  that  he 
gave  "them  directions  to  return  to  their  own 
work,"  there  was  evidence  that  instead  he 


directed  either  Lajoie  or  both  to  start  the  en- 
gine. If  both  were  sent,  or  Lajoie  only,  then 
from  the  nature  of  his  service  as  an  appren- 
tice it  cannot  be  said  as  matter  of  law  that 
the  intestate  was  not  rightfully  present. 
Ferren  v.  Old  Colony  R.  Co.,  143  Mass.  197, 
9  N.  E.  608;  Patnode  v.  Warren  Cotton  Mills, 
157  Mass.  283,  32  N.  E.  161,  34  Am.  St.  Rep. 
275.  The  argument  as  to  his  negligence  or 
assumption  of  risk  may  be  briefly  noticed. 
It  neither  appears  that  when  employed,  nor 
at  the  time  of  the  explosion  be  had  any 
mechanical  knowledge  of  the  adjustment  or 
the  manner  in  which  an  engine  of  this  de- 
scription was  operated,  and  while  it  could  be 
found  that  he  heard  the  warning  of  Tuttle, 
whether  upon  hearing  the  reply  of  Lajoie 
his  inexperience  was  such  that  be  failed  to 
realize  the  peril  of  the  situation  was  prop- 
erly left  to  the  jury.  Keeley  v.  Boston  Ele- 
vated R.  Co.,  192  Mass.  487,  78  N.  E.  490. 
It  certainly  could  not  have  been  ruled  aB 
matter  of  law  that  he  knew  and  appreciated 
the  danger  that  an  explosion  might  happen, 
and  with  such  knowledge  voluntarily  exposed 
himself  to  the  chance  of  mortal  Injury.  The 
seventh,  seventeenth  and  nineteenth  requests 
were  rightly  refused,  and  the  Instructions 
given  were  appropriate.  Maher  v.  Boston  & 
Albany  R.  Co.,  158  Mass.  36,  32  N.  E.  950; 
Garant  v.  Cashman,  183  Mass.  18,  66  N.  E, 
599 ;  Wagner  v.  Boston  Elevated  R.  Co.,  188 
Mass.  437,  74  N.  E.  919;  Urquhardt  v.  Smith 
&  Anthony  Co.,  192  Mass.  257,  78  N.  E.  410  \ 
Cooney  v.  Commonwealth  Avenue  St  Ry.  Co. 
(Mass.)  81  N.  E.  905.  Nor  could  the  elgh* 
teenth  request  have  been  properly  granted^ 
If  the  explosion  was  caused  by  the  incapacity 
of  Lajoie,  as  the  jury  well  might  find  upon 
evidence  to  which  later  we  shall  more  fully 
recur,  neither  by  his  contract  of  employment, 
nor  by  subsequent  conduct  can  the  intestate 
be  said  to  have  assumed  any  risk  of  injury 
arising  from  the  carelessness  of  an  Incompe- 
tent fellow  servant,  but  of  whose  incapacity 
he  Is  shown  to  have  been  entirely  ignorant. 
Hatt  v.  Nay,  144  Mass.  186,  10  N.  E.  807. 
This  distinction  also  was  fully  covered  by  the 
Instructions.  But  if  the  evidence  justified  the 
submission  of  the  case  to  the  jury  on  these 
issues  the  principal  ground  upon  which  the 
defendant  endeavors  to  avoid  liability  is, 
that  there  was  no  evidence  that  the  intestate 
was  injured  through  any  act  of  negligence  on 
the  part  of  the  acting  superintendent 

Of  his  representative  position  and  compe- 
tency as  master  millwright  in  charge  of  this 
portion  of  the  motive  power  there  seems  final- 
ly to  have  been  no  dispute.  But  If  contro- 
verted, it  Is  sufficient  to  say,  that  the  evi- 
dence was  ample  to  warrant  a  finding  that 
although  there  was  a  general  superintendent 
employed  by  the  defendant,  Griswold  hired 
the  millwrights,  and  exercised  supervision 
and  control  over  them,  and  over  this  depart- 
ment Geloneck  v.  Dean  Steam  Pump  Co., 
165  Mass.  202,  43  N.  E.  85 ;  Reynolds  v.  Bar- 
nard, 168  Mass.  226,  46  N.  E.  703;  Crowley 
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v.  Cutting.  165  Mass.  436,  43  N.  E.  197;  Ma- 
honey  v.  Bay  State  Pink  Granite  Co.,  184 
Mass.  287,  288,  68  N.  E.  234,  and  eases  cited ; 
Murphy  v.  New  York,  N.  H.  &  H.  R.  Co.,  187 
Mass.  18,  72  N.  E.  330;  Reardon  v.  Byrne 
(Mass.)  80  N.  E.  827.  It  is  to  be  assumed 
from  his  evidence  that  he  was  familiar  with 
the  proper  method  of  operating  the  engine 
after  it  had  been  at  rest  during  the  period 
and  under  the  conditions  previously  stated, 
and  upon  all  the  evidence  the  jury  further 
could  have  found  that  he  knew,  or  in  the  ex- 
ercise of  reasonable  care  should  have  known, 
that  to  put  It  in  use  by  opening  the  drip  valve 
while  the  gate  valve  also  remained  open,  was 
unskillful  and  dangerous.  While  he  testified 
that  Lajoie  during  his  employment  had  prov- 
ed to  be  very  Intelligent,  and  for  this  purpose 
was  a  competent  millwright,  the  declarations 
of  Lajoie  who  died  before  the  trial,  were  in- 
troduced in  evidence  under  Rev.  Laws,  c.  175, 
$  65,  and  if  believed,  the  Jury  could  find  that 
he  followed  exact  Instructions  previously  giv- 
en by  Griswold,  which  constituted  the  only 
method  he  had  been  taught,  or  of  which  "he 
had  knowledge.  They  also  would  be  warrant- 
ed in  finding  not  only  that  Lajoie  was  in- 
competent to  perform  this  duty,  but  that 
Griswold  ought  to  have  known  of  his  incom- 
petency. Cooney  v.  Commonwealth  Avenue 
St  Ry.  Co.,  ubi  supra.  But  the  plaintiff  was 
required  to  go  further,  as  the  defendant 
would  not  be  responsible  unless  Lajoie  was 
ordered  by  Griswold  to  start  the  engine,  and 
in  obedience  to  the  command  executed  the  or- 
der. Again  this  also  was  purely  a  question  of 
Tact  It  was  indeed  denied  by  him  that  he 
gave  the  order,  yet  not  only  were  his  alleged 
admissions  to  the  contrary  introduced,  but 
the  evidence  of  Lajoie  was  unequivocal,  that 
"Mr.  Griswold  sent  me  to  start  the  engine." 
Upon  conflicting  testimony  it  was  open  to  the 
Jury  therefore  to.  reach  the  conclusion  that 
the  acting  superintendent  knowingly  directed 
an  Incompetent  servant,  who  obeyed  the  or- 
der, to  perform  this  work,  and  by  reason  of 
his  Incompetency  the  decedent's  Injury  and 
death  were  caused.  Accordingly  the  defend- 
ant's seventh  request  so  far  as  applicable  to 
this  Issue,  and  the  eighth  request  were  rightly 
refused,  and  those  given  correctly  stated  the 
law.  Solari  v.  Clark,  187  Mass.  229,  72  N. 
E.  958.  68  L.  R.  A.  243 ;  McPhee  v.  New  Eng- 
land Structural  Co.,  188  Mass.  141,  74  N.  E. 
303. 

Among  other  instructions,  the  jury  were 
told  that  if  they  found  that  Griswold  had 
been  given  supervision  of  the  engine,  then  as 
the  engineer's  license  issued  to  him  under  the 
provisions  of  Rev.  Laws,  c.  102,  8  78,  had  ex- 
pired at  the  time  of  the  explosion,  the  de- 
fendant's continuance  of  an  unlicensed  en- 
gineer was  some  evidence  for  their  considera- 
tion of  Its  negligence.  FInnegan  v.  Wlnslow 
Skate  Mfg.  Co.,  189  Mass.  580,  582,  76  N.  E. 
192,  and  cases  cited.  They  were  further  in- 
structed in  substance  that  if  the  elbow  which 
burst  was  defectively  constructed  his  knowl- 


edge, or  means  of  knowledge  of  Its  condition 
also  might  be  considered  in  connection  with 
the  same  question.  It  is  now  contended  by 
the  defendant  that  these  Instructions  were  er- 
roneous when  applied  to  the  second  count,  be- 
cause the  evidence  failed  to  show  that  his 
license  had  expired,  and  as  the  plaintiff 
claimed  that  he  was  negligent  in  permitting 
the  defective  elbow  to  remain,  the  verdict 
may  have  been  returned  upon  either  of  these 
grounds  which  were  unsupported  by  the  evi- 
dence. The  argument  however,  cannot  be 
sustained  as  there  was  uncontroverted  testi- 
mony given  by  Griswold  himself,  that  under 
the  provisions  of  section  81  his  license  had 
expired  at  least  some  months  before,  and  not- 
withstanding the  evidence  of  the  defendant's 
witnesses,  if  the  plaintiff's  experts  were  be- 
lieved, the  elbow  had  been  weakend  by  the 
Insertion  of  the  drip  valve.  But  the  full  an- 
swer is,  that  a  careful  analysis  of  the  entire 
charge  makes  it  plain,  that  these  instructions 
were  Intended,  and  must  have  been  so  under- 
stood by  the  jury  as  relating  only  to  the 
counts  at  common  law  to  which  they  would 
be  applicable.  FInnegan  v.  Wlnslow  Skate 
Mfg.  Co.,  ubi  supra;  Doe  v.  Boston  &  Wor- 
cester St  Ry.  Co.  (Mass.)  80  N.  E.  815.  Be- 
sides the  general  instructions  being  correct  if 
the  defendant  was  apprehensive  that  the  jury 
inadvertently  might  be  misled  in  applying 
them  to  the  different  counts,  it  should  spe- 
cifically have  directed  the  attention  of  the 
presiding  Judge  to  the  distinctions  now  made; 
and  requested  further  instructions.  Cooney 
v.  Commonwealth  Avenue  Street  Ry.  Co.,  ubi 
supra. 
Exceptions  overruled. 

096  Mass.  296) 

ISBELL  v.  PITTSFIELD  ELECTRIC  "ST. 
RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.  Oct.  15,  1907.) 

1.  Carriers— Street  Railways— Passengers 
—Risk  Not  Assumeo. 

A  passenger  does  not  assume  the  risk  of 
injury  from  riding  in  a  defective  street  car  run 
at  a  dangerous  rate  of  speed;  the  carrier  being 
bound  to  exercise  the  highest  degree  of  care  con- 
sistent with  the  nature  of  its  business  to  carry 
him  safely. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1177.] 

2.  Same— Instructions. 

An  instruction  that  when  a  carrier  under- 
takes to  carry  a  person  it  undertakes  to  carry 
him  safely,  and  that  he  does  not  assume  a  risk 
because  he  knows  of  some  defect  which  might 
cause  an  accident,  is  not  objectionable,  as  mean- 
ing that  a  carrier  is  an  insurer  of  its  passen- 
gers' safety ;  the  jury  having  been  instructed 
that  defendant  carrier  was  bound  to  exercise  the 
highest  degree  of  care  consistent  with  the  nature 
of  its  business. 

Exceptions  from  Superior  Court  Berk- 
shire County;  Wm.  F.  Dana,  Judge. 

Personal  injury  action  by  Arthur  A.  IsbeTI 
against  the  PIttsfleld  Electric  Street  Railway 
Company.   From  a  verdict  for  plaintiff,  de- 
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fendant  brings  exceptions.  Exceptions  over- 
ruled. 

M.  B.  Warner,  for  plaintiff.  Walter  P. 
Hawkins  and  Turtle  &  Casey,  for  defendant 

MORTON,  J.  This  is  an  action  to  recover 
for  personal  Injuries  received  by  tbe  plain- 
tiff while  being  carried  as  a  passenger  in  a 
car  operated  by  the  defendant  There  was 
a  verdict  for  the  plaintiff  and  the  case  is 
here  on  exceptions  by  the  defendant  to  the 
refusal  of  the  presiding  judge  to  give  certain 
rulings  that  were  asked  for  and  to  certain 
instructions  that  were  given. 

There  clearly  was  evidence  warranting  a 
finding  that  the  car  was  out  of  repair  and 
was  run  at  an  excessive  rate  of  speed;  in 
other  words,  of  negligence  on  the  part  of 
the  defendant  The  principal  contention  of 
the  defendant  is  that  tbe  plaintiff  was  not 
himself  in  the  exercise  of  due  care  and  as- 
sumed the  risk  of  injury  from  the  want  of 
repair  and  the  manner  in  which  the  car  was 
operated,  and  that  the  presiding  Judge  was 
in  error  in  instructing  tbe  jury  as  he  did 
"that,  when  a  common  carrier  undertakes  to 
carry  a  person  it  undertakes  to  carry  him 
safely,  and  he  does  not  assume  a  risk  by 
the  fact  that  he  knows  that  there  is  some 
defect  which  might  cause  an  accident  By 
inviting  a  person  to  become  a  passenger  the 
obligations  arise  on  the  part  of  the  defend- 
ant company  to  carry  out  the  duties  of  a 
common  carrier." 

The  defendant  contends  that  the  plaintiff 
assumed  tbe  risk  because  be  continued  to 
ride  in  the  car  after  he  discovered  that  It 
was  out  of  repair  and  was  run  at  a  danger- 
ous rate  of  speed,  Instead  of  getting  off  and 
taking  another  car.  But  there  was  evidence 
tending  to  show  that  the  conductor  assured 
him  that  the  car  was  safe,  and  the  Jury 
could  not  therefore  properly  have  been  in- 
structed, as  the  defendant  In  effect  requested 
that  they  should  be,  that  the  plaintiff  as- 
sumed the  risk.  Moreover  the  defendant 
could  not  thus  throw  upon  the  plaintiff  the 
burden  of  its  own  negligence,  but  was 
bound,  as  the  presiding  judge  In  substance 
instructed  the  jury,  to  exercise  the  highest 
degree  of  care  consistent  with  the  nature  of 
Its  business  to  carry  him  safely.  Whether 
the  plaintiff  was  in  the  exercise  of  due  care 
in  leaving  his  seat  and  going  to  the  rear  plat- 
form was  under  the  circumstances  which  the 
evidence  tended  to  show  clearly  a  question 
for  the  jury  and  we  see  no  error  in  the  in- 
structions or  refusals  to  Instruct  of  the  pre- 
siding judge  In  relation  to  that  matter. 

The  Instruction  that  was  excepted  to  and 
which  Is  quoted  above  could  not  have  been 
understood,  we  think,  as  meaning  that  the 
defendant  was  held  to  the  liability  of  an  In- 
surer In  respect  to  the  safety  of  Its  passen- 
gers but  only  as  stating  generally  tbe  obliga- 
tion of  a  common  carrier  to  transport  its 
passengers  safely  and  that  it  was  not  ex- 


cused from  the  performance  of  that  duty  by 
reason  of  the  fact  that  the  passenger  knew 
of  a  defect  which  might  cause  an  accident 
The  presiding  judge  had  previously  instruct- 
ed the  jury,  as  already  observed,  that  the 
defendant  was  bound  to  exercise  tbe  highest 
degree  of  care  consistent  with  the  nature  of 
its  business.  This  distinctly  negatived  the 
Idea  that  Its  liability  was  that  of  an  Insurer. 

We  see  no  error  In  the  manner  In  which 
the  presiding  Judge  dealt  with  tbe  case. 

Exceptions  overruled. 


(196  Mass.  300) 
COMMONWEALTH  v.  HENCHEY  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.  Oct  15,  1007.) 

1.  Highways— Wat  by  Pbescbiption— Evi- 
dence. 

In  a  prosecution  for  obstructing  a  high- 
way, evidence  held  sufficient  to  warrant  a  find- 
ing of  a  way  by  prescription. 

2.  Sams— Unaccepted  Dedication. 

An  attempted  dedication  of  a  highway  which 
failed  because  of  nonacceptance  by  the  proper 
authorities  did  not  prevent  the  establishment  of 
a  way  by  prescription. 

[Ed-  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Highways,  §§  10,  It] 

Exceptions  from  Superior  Court,  Hamp- 
shire County;  John  H.  Hardy,  Judge. 

Dennis  H.  Henchey  and  others  were  con- 
victed of  creating  and  maintaining  a  nuis- 
ance by  permanent  obstruction  of  a  highway 
in  the  city  of  Northampton,  and  they  bring 
exceptions.  Overruled. 

Richard  W.  Irwin,  for  the  Commonwealth. 
John  B.  O'Donnell,  for  defendants. 

MORTON,  J.  The  only  question  In  this 
case  Is  whether  the  Jury  should  have  been  In- 
structed as  requested  by  the  defendants  at 
the  close  of  the  testimony  that  there  was  not 
sufficient  evidence  to  warrant  the  Jury  in 
finding  a  verdict  of  guilty,  and  that  both 
defendants  should  be  acquitted.  "The  court 
refused  the  request  and  submitted  the  case  to 
the  jury  with  full  and  appropriate  instruc- 
tions except  as  to  said  refusal."  The  Jury 
returned  a  verdict  against  each  defendant 
and  the  case  Is  here  on  exceptions  by  the 
defendants  to  the  refusal  to  rule  as  thus  re- 
quested. 

Whether  the  Instruction  requested  should 
or  should  not  have  been  given  depends  on 
whether  there  was  or  was  not  any  evidence 
warranting  the  finding  of  a  way  by  prescrip- 
tion. We  think  it  Is  plain  that  there  was 
such  evidence.  Witnesses  for  the  common- 
wealth testified  in  effect  that  they  bad  known 
the  way  for  from  thirty  to  fifty  years,  and 
that  during  all  that  time  It  had  been  used 
continuously  and  uninterruptedly  by  every 
one  having  occasion  to  use  It  until  It  was 
closed  by  the  defendants  about  two  years  be- 
fore tbe  trial.  There  was  also  other  evidence 
tending  to  show  a  way  by  prescription  such 
as  a  declaration  by  a  deceased  owner  of  tbe 
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premises  contained  In  a  petition  by  him  to 
the  mayor  and  city  council  for  the  laying  ont 
of  the  way,  that  it  had  "been  open  to  the 
public  twenty-five  years."  The  defendants 
introduced  much  evidence  tending  to  shove 
that  there  had  not  been  a  continuous  user 
of  the  way  but  that  it  had  been  repeatedly 
Interrupted  by  the  erection  of  fences  and 
other  obstructions  by  a  former  owner  of  the 
premises  now  belonging  to  the  defendants 
which  it  was  contended  Included  the  way 
in  question.  They  also  introduced  evidence 
tending  as  they  claimed  to  show  that,  if  there 
was  a  way,  it  was  a  way  by  dedication  and 
that  it  had  never  been  accepted  by  the 
proper  authorities.  But  as  said  in  effect  In 
Bassett  v.  Harwich,  180  Mass.  685,  62  N. 
E.  974,  the  fact  that  there  was  an  attempted 
dedication  which  failed  would  not  prevent 
the  establishment  of  a  way  by  prescription. 
The.  exceptions  recite  that  full  and  ap- 
propriate instructions  were  given  and  It  is 
to  be  assumed  therefore  that  the  jury  were 
correctly  instructed  as  to  what  was  necessary 
to  establish  a  way  by  prescription  and  as  to 
the  effect  if  any  to  be  given  to  the  attempted 
dedication. 

We  think  that  it  cannot  be  said  that  there 
was  no  evidence  warranting  the  verdict,  and 
the  instruction  requested  was  therefore  right- 
ly refused. 

Exceptions  overruled. 


(IK  Mass.  867) 

FINLAY  et  al.  v.  CITY  OF  BOSTON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Oct  15,  1907.)  " 

1.  Mandamus— Pleading— Return. 

Under  Rev.  Laws,  c.  192,  8  5,  providing 
that,  on  the  return  of  an  order  of  notice  in  man- 
damus, the  person  who  is  required  to  appear 
shall  file  an  answer  showing  cause  why  the 
writ  should  not  issue,  the  defendant  in  such 
proceeding  may  demur  to  the  petition,  if  he  so 
elects  to  finally  put  his  case ;  but  he  may  plead 
in  his  answer  matters  which  would  be  the  sub- 
ject of  an  Independent  demurrer,  in  case  he 
wishes  to  raise  both  the  right  of  petitioner  to 
relief  on  the  facta  pleaded  and  also  the  truth 
of  such  allegations. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  8§  344-353,  407.] 

2.  Same— Scope  of  Relief— Adequate  Rem- 
edy. 

Mandamus  does  not  lie  on  petition  of  12 
citizens  of  a  city  to  prevent  it  from  enforcing 
an  ordinance  requiring  the  employment  of  union 
men  to  the  exclusion  of  nonunion  men  in  a  city 
printing  department  "so  far  as  it  could  legally 
do  so,"  for  the  reason  that  the  expenditure  of 
the  public  money  for  the  maintenance  of  such 
plant  so  operated  would  be  an  abuse  of  cor- 

S orate  power  and  unlawful ;  an  adequate  reme- 
y  being  otherwise  provided  by  petition  filed 
under  Rev.  Laws,  c.  25,  8  100,  declaring  that, 
if  a  city  or  its  corporate  officers  are  about  to 
expend  money  or  incur  obligations  binding  on 
the  city  without  legal  authority,  the  Supreme 
Judicial  Court  or  the  superior  court  may  on 
proper  petition  restrain  the  unlawful  exercise 
or  abuse  of  such  corporate  power. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  33,  Mandamus,  88  8,  9,  20-23.] 


Case  Reserved  from  Supreme  Judicial  Court 
Suffolk  County. 

Petition  for  mandamus  by  Albert  W.  Fin- 
lay  and  others  to  restrain  the  city  of  Boston 
from  putting  In  operation  an  ordinance  of 
the  city  council  approved  April  4,  1901, 
amending  Revised  Ordinances  1898,  c.  31,  § 
1,  by  requiring  that  all  printed  matter  there- 
after done  for  the  city  of  Boston,  so  far  as  it 
could  legally  do  so,  should  bear  the  Imprint 
of  the  union  label  of  the  Allied  Printing 
Trades  Council  of  Boston,  Mass.  The  peti- 
tion was  demurred  to,  and  the  issue  thus 
raised  was  reserved  for  the  full  court  Pe- 
tition dismissed. 

J.  J.  Feely  and  Roger  Clapp,  for  petition- 
ers. Philip  Nichols,  for  respondents. 

LORING,  J.  We  are  of  opinion  that  the 
demurrer  to  the  petition  must  be  sustained 
for  the  second  reason  stated  in  the  third 
assignment  to  wit:  Because  the  petition  is 
intended  to  prevent  an  illegal  expenditure 
of  public  money  and  therefore  the  petition- 
er's only  remedy  Is  under  Rev.  Laws,  c.  25,  8 
100. 

The  point  has  not  been  taken  In  the  case 
at  bar  that  a  demurrer  does  not  lie  to  a  pe- 
tition for  mandamus.  Doubts  have  arisen 
before  this  upon  that  point  by  reason  of  the 
provision  of  Rev.  Laws,  c.  192,  8  5,  that  up- 
on the  return  of  the  order  of  notice  "the  per- 
son who  Is  required  to  appear  shall  file  an 
answer  showing  cause  why  the  writ  should 
not  Issue." 

A  petition  for  mandamus  is  in  many  cases 
a  petition  which  ought  to  be  summarily  heard 
and  disposed  of  If  the  petitioner  is  to  have 
what  he  Is  entitled  to.  And  we  are  of  opin- 
ion that  this  provision  In  Rev.  Laws,  c  192, 
8  5,  was  Inserted  to  ensure  a  speedy  bearing 
on  the  merits,  by  requiring  a  completion  of 
the  pleadings  on  the  return  day,  and  that  It 
was  not  Intended  to  forbid  the  court's  allow- 
ing the  defendant  to  file  a  demurrer,  If  that 
Is  the  ground  on  which  he  elects  finally  to 
put  his  case,  or  to  set  up  in  his  answer  the 
matters  which  would  be  the  subject  of  an 
Independent  demurrer  where  he  wishes  to 
raise  both  the  right  of  the  petitioner  to  relief 
on  the  allegation  of  the  facts  contained  in 
the  petition  and  the  truth  of  those  allega- 
tions. 

The  substance  of  the  complaint  now  before 
us  is  that  the  ordinance  in  question  requir- 
ing the  employment  of  union  men  to  the  ex- 
clusion of  nonunion  men  in  the  city  printing 
department  "so  far  as  it  can  legally  do  so," 
is  void,  and  that  for  this  reason,  in  the 
words  of  the  petition,  "the  expenditure  of 
the  public  moneys  for  the  maintenance  of 
such  a  plant  run  In  such  a  manner,  is  an 
abuse  of  corporate  power  and  unlawful." 

The  petition  is  In  effect  a  petition  to  pre- 
vent the  illegal  expenditure  of  public  money. 
The  12  citizens  who  bring  this  petition  could 
have  brought  a  petition  under  Rev.  Laws, 
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c.  25,  S 100.  The  cases  of  Spanieling  v.  Peabody, 
153  Mass.  129,  26  N.  E.  421,  10  L.  R.  A.  397, 
and  Prince  v.  Crocker.  166  Mass.  347,  44  N. 
E.  446,  32  L.  R.  A.  610,  indicate  that  such  a 
petition  could  have  been  brought,  under  the 
statute  before  the  scope  of  it  was  enlarged 
by  St.  1898,  p.  445,  c.  490,  now  Rev.  Laws, 
c.  25,  S  100.  We  are  of  opinion  that  the  mat- 
ter here  complained  of  is  ground  for  a  peti- 
tion under  that  act 

It  is  settled  that  mandamus  does  not  He 
where  there  Is  any  other  adequate  and  effect- 
ual remedy.  The  earlier  cases  are  collected 
In  Selectmen  of  Gardner  v.  Templeton  Street 
Ry..  184  Mass.  294,  297,  298,  68  N.  E.  340. 
That  case  is  not  decisive  against  the  right 
of  these  plaintiffs  to  maintain  a  petition  for 
mandamus.  The  right  which  the  plaintiffs 
in  that  case  sought  to  enforce  was  a  statu- 
tory one,  while  the  right  here  in  question  is 
a  right  at  common  law. 

But  we  are  of  opinion  that  it  was  the  In- 
tention of  the  Legislature,  in  enacting  Rev. 
Laws,  c.  25,  §  100,  to  make  the  remedy  giv- 
en by  that  act  to  10  taxable  Inhabitants  for 
cases  covered  thereby,  exclusive  of  other 
remedies.  It  follows  that  mandamus  does 
not  He.  See  In  this  connection  Jefferson  v. 
Board  of  Education,  64  N.  J.  Law,  59,  45 
Atl.  775;  Ellison  v.  Raleigh,  89  N.  C.  125. 
130;  State  v.  Board  of  Supervisors,  29  Wis. 
79. 

Petition  dismissed. 


(196  Mass.  313) 

HALLWOOD  CASH  REGISTER  CO.  v. 
PROUTY. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Oct  15,  1907.) 

1.  Tboveb  and  Conversion  —  Remedies  or 
Seller — Evidence — Admissibility. 

In  an  action  for  the  conversion  of  a  cash 
register,  sold  by  plaintiff  under  a  conditional 
sale  contract  the  terms  of  which  had  not  been 
complied  with,  where  it  was  shown  that  plain- 
tiff had  ceased  to  manufacture  machines  like 
that  in  controversy  shortly  after  its  sale  to  de- 
fendant, the  court  properly  refused  to  allow  de- 
fendant to  show  why  this  was  done,  since  the 
reason  for  so  doing  was  not  a  material  fact  as 
to  its  value. 

2.  Trial— Reception  or  Evidence— Offer  of 
Proof. 

In  an  action  for  the  conversion  of  a  cash 
register,  sold  by  plaintiff  under  a  conditional 
sale  contract  the  terms  of  which  had  not  been 
complied  with,  a  former  agent  of  plaintiff  testi- 
fied that  plaintiff  had  ceased  to  manufacture 
machines  like  that  in  controversy  shortly  after 
its  sale,  and,  in  response  to  the  question  "if 
he  knew  why,"  the  offer  was  made,  "for  the  pur- 
pose of  determining  the  value  of  a  machine  of 
this  class  at  thf»  time  of  conversion."  to  show 
that  "the  manufacture  of  this  particular  model 
had  been  discontinued  by  the  plaintiff  because 
it  did  not  give  satisfaction,  that  they  had  made 
improvements  and  had  discontinued  the  sale  of 
this  model  at  the  original  price,  but  sold  it  at 
a  reduced  price,  for  which  it  could  have  been 
bought  at  the  time  of  the  conversion."  Held, 
that  the  offer  was  properly  excluded,  since  it 
was  broader  than  the  question  and  in  large  part 
not  responsive  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  8  119.] 


3.  Trover  and  Conversion— Evidence— Ad- 
missibility. 

In  an  action  for  the  conversion  of  a  cash 
register,  in  order  to  show  the  value  of  the  ma- 
chine at  the  time  of  the  alleged  conversion,  it 
may  be  shown  that,  prior  to  the  time  of  the 
conversion,  such  improvements  had  been  made 
as  to  render  the  machine  antiquated  and  of 
small  value,  and  that  its  design  was  such  that  it 
could  not  operate  smoothly,  and  that  a  new 
machine  could  then  have  been  bought  for  much 
less  than  that  for  which  this  one  had  been  sold. 

4.  Trial— Reception  of  Evidence— Offer  of 
Proof. 

A  party  cannot  propound  a  question,  in- 
competent in  its  substance  and  narrow  in  its 
scope,  and  then,  by  offering  to  prove  irrespon- 
sive, though  material,  matters,  thereby  save  a 
good  exception  to  the  exclusion  of  the  inquiry. 

5.  Same. 

Evidence  offered  must  be  responsive  to  a 
competent  question,  in  order  that  its  exclusion 
be  error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46.  Trial,  8  119.] 

6.  Trover  and  Conversion— Damages— Val- 
ue of  Property— Evidence. 

In  an  action  for  the  conversion  of  a  cash 
register,  evidence  as  to  the  average  price  for 
which  a  number  of  such  registers  were  sold  at 
the  time  of  the  conversion  was  properly  ex- 
cluded, where  it  was  not  shown  that  the  sales 
were  made  under  such  similarity  of  conditions 
and  circumstances  of  time,  place,  and  market  as 
to  render  the  evidence  helpful  in  determining  the 
value  of  the  article  converted. 

Exceptions  from  Superior  Court  Hampden 
County ;  Loranus  E.  Hitchcock,  Judge. 

Action  by  the  Hallwood  Cash  Register 
Company  against  Alfred  D.  Prouty  for  the 
conversion  of  a  cash  register,  claimed  by 
the  plaintiff  under  a  conditional  sale  or 
lease,  the  terms  of  which  had  not  been  com- 
plied with.  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Exceptions  overruled. 

Willmore  B.  Stone,  for  plaintiff.  H.  A. 
Buzzell,  for  defendant 

RUGG,  J.  This  an  action  of  tort  for  the 
conversion  of  a  cash  register.  The  plaintiff 
Introduced  evidence  of  title  In  Itself,  value 
and  conversion  by  the  defendant.  The  de- 
fendant called  a  former  district  manager  and 
sales  agent  of  the  plaintiff,  who  testified  that 
the  plaintiff  had  ceased  to  manufacture  ma- 
chines like  that  in  controversy  shortly  after 
June,  1901  (the  sale  of  this  machine  having 
been  made  In  March,  1901).  In  response  to 
the  question  "If  he  knew  why"  the  offer  was 
made  ."for  the  purpose  of  determining  the 
value  of  a  machine  of  this  crass  at  the  time 
of  the  alleged  conversion"  to  show  that  "the 
manufacture  of  this  particular  model  had 
been  discontinued  by  the  plaintiff  because  it 
did  not  give  satisfaction.  They  had  made 
Improvements,  and  had  discontinued  the  sale 
of  this  model  at  the  original  price ;  that  this 
model  was  sold  by  the  plaintiff  at  a  reduced 
price,  and  could  have  been  bought  at  the  time 
of  the  alleged  conversion  at  a  greatly  reduced 
price." 

The  defendant's  exception  to  the  exclusion 
of  this  inquiry  must  be  overruled.  The  ques- 
tion was  incompetent    The  reason  why  a 
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manufacturer  ceased  to  make  a  particular 
machine  is  not  a  material  fact  as  to  Its 
value.  It  might  arise  from  financial  reverses, 
failure  to  make  a  profit,  bad  management,  or 
one  of  numerous  other  causes,  none  of  which 
bear  upon  the  value  of  the  machine.  More- 
over, the  offer  was  far  broader  than  the  ques- 
tion, and  in  large  part  was  not  responsive 
to  It,  and  therefore  properly  excluded.  Up- 
on a  proper  inquiry  it  would  have  been  ma- 
terial to  prove  that,  prior  to  the  time  of  con- 
version, such  improvements  had  been  made  as 
to  render  the  machine  antequated  and  of 
small  value,  and  that  Its  design  was  such 
that  it  could  not  operate  smoothly,  and  that 
a  new  machine  could  then  have  been  bought 
at  price  much  less  than  that  for  which  this 
one  had  been  sold.  But  one  cannot  propound 
a  question  Incompetent  in  Its  substance  and 
narrow  in  scope,  and  then,  by  offering  to 
prove  irresponsive  though  material  matters, 
thereby  save  a  good  exception.  Evidence  of- 
fered must  be  responsive  to  a  competent  ques- 
tion. In  order  that  its  exclusion  be  error. 

The  same  witness,  having  testified  that  in 
May  or  June,  1902,  he  bought  and  sold  a  con- 
siderable number  of  cash  registers  of  this 
particular  style  or  model,  was  asked,  "Will 
you  state  the  average  price  that  such  reg- 
isters brought?"  Objection  to  this  question 
was  sustained  against  the  defendant's  ex- 
ception. One  ground  for  overruling  this  ex- 
ception is  that  no  offer  was  made  of  what 
the  defendant  expected  to  show  In  reply,  and 
therefore  It  cannot  be  said  that  he  has  suf- 
fered any  harm.  But  on  broader  grounds 
the  ruling  was  right.  While  sales  of  other 
like  articles  In  similar  condition  and  under 
corresponding  circumstances  of  time,  place 
and  market,  have  probative  force  upon  the 
value  of  any  article,  an  average  of  a  num- 
ber of  sales  has  no  worth  as  evidence.  An 
average  can  only  be  struck  where  are  dif- 
ferences. These  differences  may  arise  In  the 
sales  of  articles  of  merchandise  from  a  vari- 
ety of  reasons,  any  one  of  which  might  make 
the  particular  sale  Incompetent.  In  all  cases 
where  evidence  of  particular  sales  Is  offered, 
It  must  be  determined  by  the  court  as  a  pre- 
liminary matter  largely  within  Its  discretion, 
whether  the  circumstances  of  similarity  are 
such  as  to  render  the  proffered  evidence  help- 
ful. There  are  no  data  upon  which  such  de- 
termination may  be  based,  where  all  that  Is 
before  the  court  Is  an  average  of  many  sales. 

Exceptions  overruled. 


1196  Mass.  329) 

FAY  et  al.  v.  BOSTON  &  W.  ST.  RY.  CO. 
SAME  v.  SHAW  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Oct  15,  1907.) 

1.  Street  Railroads— Liability  fob  Fires- 
Statutes. 

Rev.  Laws,  c'lll.  §  270,  which  creates  an 
absolute  liability  on  the  part  of  railroad  cor- 
porations for  damages  to  property  by  fire  com- 
municated by  their  locomotive  engines,  consid- 


ered in  connection  with  the  prior  legislation  on 
the  subject  (St.  1837.  pp.  255-257,  c.  22G.  95 
6-10;  St.  1840.  p.  228.  c.  85,  §  1;  St.  1864.  p. 
166,  c.  229,  §  84),  applies  only  to  locomotive  en- 

Sines  used  by  a  completed  railroad,  and  not  to  a 
ummy  engine  while  being  used  in  construction 
of  a  street  railroad. 

2.  Pleading— Amendments  to  Declaration 
—Discretion  of  Court. 

The  refusal  to  allow  amendments  to  counts 
of  a  declaration  for  destruction  by  fire  com- 
municated by  a  locomotive  operated  on  and  over 
the  location  of  a  street  railway  in  a  certain  town 
in  the  construction  of  said  street  railway,  by 
the  insertion  after  the  words  "operated  upon 
and  over  said  location"  of  the  words  "under  a 
license  from  the  town,"  is  In  the  discretion  of 
the  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  601,  676-683.] 

8.  Same— Demurrer— Grounds. 

A  demurrer  to  a  declaration  may  not  be 
founded  on  averments  of  facts  which  do  not  ap- 
pear in  the  declaration  or  record,  but  amount 
to  a  plea  of  res  judicata ;  this  being  matter  for 
plea  or  answer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Pleading,  8  426.] 

Appeal  from  Superior  Court,  Worcester 
County;   F.  A.  Gaskill,  Judge. 

Two  actions  by  Waldo  B.  Fay  and  others, 
executors  of  J.  Henry  Robinson,  deceased; 
one  against  the  Boston  &  Worcester  Street 
Railway  Company,  and  the  other  against 
James  F.  Shaw  and  others.  From  a  judg- 
ment In  the  first  action  on  the  sustaining  of 
defendant's  demurrer,  and  from  an  order  in 
the  second  action  sustaining  a  demurrer  to 
the  declaration,  plaintiffs  appeal.  Judgment 
affirmed.  Order  affirmed  In  part,  and  reversJ 
ed  In  part. 

The  amendment  of  the  declaration  which 
was  refused  was  the  adding  of  the  words 
"under  a  license  from  the  town  of  Westboro" 
after  the  words  "operated  upon  and  over 
said  location,"  In  the  seventh,  eighth,  and 
ninth  counts,  in  the  statement,  after  one  that 
defendant  railway  company  was  construct- 
ing a  railway  over  Its  location  In  the  town, 
and  that  fire  was  communicated  to  plain- 
tiff's property  from  a  locomotive  engine  oper- 
ated upon  and  over  said  location. 

Henry  R  Scott,  for  appellanta  Guy  Mur- 
chle,  for  appellees. 

KNOWLTON,  C.  J.  The  most  Important 
question  In  these  two  cases  Involves  an  inter- 
pretation of  Rev.  Laws,  c.  Ill,  $  270,  which 
creates  an  absolute  liability,  on  the  part  of 
railroad  corporations,  for  damages  to  proper- 
ty by  fire  communicated  by  their  locomotive 
engines.  The  plaintiffs'  tract  of  woodland 
is  alleged  to  have  been  Injured  by  fire  from 
a  dummy  engine,  used  In  the  construction  of 
a  street  railway  for  the  defendant  in  the  first 
action,  by  contractors  who  are  the  defend- 
ants in  the  second  action.  We  are  called 
upon  to  determine  the  meaning  of  the  statute 
in  Its  application  to  cases  of  this  kind. 

The  first  enactment  touching  the  subject 
was  in  St.  1837,  pp.  255-257,  c.  226,  §§  6-10, 
which  changed  the  common  law  by  putting 
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upon  a  railroad  company  the  burden  of  show- 
ing that  it  had  used  "all  due  caution  and  dil- 
igence," if  It  would  relieve  Itself  from  lia- 
bility for  damages  from  a  fire  communicated 
by  one  of  Its  locomotive  engines.  By  St 
1840,  p.  228,  c.  85,  §  1,  this  liability  was  made 
absolute.  In  St  1864,  p.  166,  c.  229,  §  34,  the 
liability  was  extended  to  street  railway  com- 
panies. Except  as  there  have  been  changes 
in  the  law  relative  to  street  railways,  the  pro- 
vision has  remained  without  material  change 
since  1840. 

.  It  Is  contended  by  the  defendants  that  the 
language  of  the  statute,  when  construed  In 
connection  with  the  conditions  to  which  it 
relates,  applies  only  to  locomotive  engines 
used  by  a  completed  railroad  or  railway,  in 
the  exercise  of  a  franchise  which  subjects 
property  along  the  railroad  to  peculiar  dan- 
gers. The  argument  Is  that  It  was  never 
intended  to  change  the  law  relative  to  a  lia- 
bility for  Injuries  done  In  the  construction 
of  railroads;  that  ordinarily,  the  peculiar 
dangers  on  account  of  which  the  statute  was 
enacted  would  not  arise,  in  any  consider- 
able degree,  If  at  all,  in  the  construction  of 
a  railroad,  and  that  the  statute  was  not  di- 
rected to  possible  dangers  so  arising,  for 
which  the  rule  of  the  common  law  making 
parties  liable  for  the  consequences  of  then: 
negligence  if  equitable  and  sufficient 

There  is  much  to  indicate  that  this  con- 
tention is  correct  The  language  of  the  orig- 
inal statute,  which  refers  to  a  "fire  communi- 
cated by  a  locomotive  engine  of  any  railroad 
corporation,**  seems  to  contemplate  a  corpo- 
ration using  engines  upon  a  completed  rail- 
road, under  its  franchise.  In  the  next  sec- 
tion the  corporation  is  given  an  insurable  in- 
terest In  property  "along  Its  route,"  which 
implies  that  it  has  a  route,  that  is,  a  recog- 
nized course  or  way  traveled  over.  The  exer- 
cise of  its  franchise  by  the  frequent  passage 
of  ordinary  locomotive  engines  over  a  rail- 
road creates  danger  which  justifies  an  un- 
usual provision  for  the  protection  of  property 
owners  along  its  line.  This  Is  the  danger 
which  moved  the  Legislature  to  enact  the 
law.  It  Is  a  danger  which  does  not  exist  un- 
til the  road  Is  completed  and  In  use.  The 
possibility  that  some  kind  of  a  steam  engine 
may  be  used  in  the  work  of  construction,  and 
that  a  spark  may  be  emitted  from  it,  can 
hardly  be  considered  a  danger  to  which  the 
statute  was  directed. 

The  opinions  of  this  court,  although  not 
decisive  of  the  precise  question  before  us, 
tend  strongly  to  support  the  contention  of 
the  defendant*  In  Hart  v.  Western  R.  R. 
Co.,  13  Mete.  99-104,  46  Am.  Dec.  719,  Chief 
Justice  Shaw,  said:  "Railroad  companies  ac- 
quire large  profits  by  their  business,  but 
their  business  is  of  such  a  nature  as  neces- 
sarily to  expose  the  property  of  others  to 
danger.  *  *  •  The  manifest  intent  and 
design  of  this  statute,  we  think,  and  its  legal 
effect  *  *  *  are  *  *  *  to  afford  some 
indemnity  against  this  risk  to  those  who 


are  exposed  to  it  and  to  throw  the  respon- 
sibility upon  those  who  are  thus  authorized 
to  use  a  somewhat  dangerous  apparatus,  and 
who  realize  a  profit  from  it"  Chief  Justice 
BIgelow  expressed  a  similar  conclusion  in: 
Ross  v.  Boston  &  Worcester  R.  R.  Co.,  6  Al- 
len, 87-90.  In  Ingersoll  v.  Stockbrldge  & 
Plttsfteld  R.  R.,  8  Allen,  438,  the  court  gave 
as  a  reason  for  holding  the  defendant  liable, 
that  the  engine  "was  running  upon  the  de- 
fendant's road,  with  their  consent  In  the 
transaction  of  the  business  for  the  accom- 
modation of  which  their  franchise  was  con- 
ferred." In  Eastern  Railroad  Co.  v.  Relief 
Ins.  Co.,  98  Mass.  420-423,  the  object  of  the 
statute  is  said  to  be  to  afford  protection  and 
indemnity  to  owners  of  property  "against  the 
dangers  to  which  it  Is  necessarily  exposed 
from  the  conduct  of  the  business  which  the 
railroad  corporation  Is  authorized  by  law  to 
carry  on  for  the  benefit  of  the  public  and  Its 
own  profit"  Similar  language  Is  used  in 
Davis  v.  Providence  &  Worcester  Railroad, 
121  Mass.  134-136,  where  the  court  enforced 
the  liability  against  receivers  in  possession 
of  a  railroad,  and  gave  as  a  reason,  that  "the 
mischief  for  which  the  statute  Is  designed 
to  provide  a  remedy  is  as  Incident  to  the  oper- 
ation of  the  road  in  their  hands  as  In  those 
of  the  corporation."  All  of  these  cases  recog- 
nize the  fact  that  the  statute  was  intended  to 
give  Indemnity  for  risks  resulting  from  the 
maintenance  and  operation  of  a  completed 
railroad  In  actual  use,  rather  than  risks  aris- 
ing In  the  construction  of  a  railroad.  We  are 
of  opinion  that  the  use  of  the  dummy  engine 
In  building  the  street  railway  did  not  create 
a  liability  under  this  statute. 

It  Is  also  contended  that  under  the  defini- 
tion of  a  street  railway  In  St  1898,  p.  737,  c. 
578;  S  1,  and  in  Rev.  Laws,  c.  Ill,  §  1,  as  a 
railway  "operated  by  any  motive  power  other 
than  steam,"  It  Is  not  to  be  assumed  that 
the  use  of  a  locomotive  engine  upon  a  street 
railway  Is  authorized  by  law  or  Included 
within  the  provision  of  Rev.  Laws,  c  111,  § 
270,  unless  It  Is  averred  that  express  author- 
ity was  given  by  the  selectmen  of  the  town  to 
use  steam  as  a  motive  power  under  Rev. 
Laws,  c.  112,  §  51.  The  declarations  in  these 
cases  contain  no  such  avement  In  view  of 
our  conclusion  upon  the  other  branch  of  the 
case,  and  of  the  fact  that  under  St  1906, 
p.  599,  c.  463,  S  35,  street  railways  are  no 
longer  allowed  to  use  steam  as  a  motive 
power,  we  do  not  deem  it  necessary  to  con- 
sider the  question  presented  by  this  conten- 
tion. 

The  refusal  to  allow  the  amendments  was 
within  the  discretion  of  the  court  Payson 
v.  Macomber,  3  Allen,  69;  Augur  Steel  Axle 
Gearing  Co.  v.  Whittler,  117  Mass.  451-455; 
Barlow  v.  Nelson,  157  Mass.  395,  32  N.  E. 
859.  The  judge  well  might  refuse  to  allow 
them  on  the  ground  that  they  were  Imma- 
terial and  for  other  reasons. 

The  demurrer  to  the  third  count  of  the 
declaration  in  the  second  case  Is  founded  on 
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averments  of  facts  which  do  not  appear  In 
the  declaration  or  in  the  record  of  the  case. 
This  part  of  the  demurrer  la  in  substance  a 
plea  of  res  judicata.  This  count  is  good  at 
common  law,  and  the  defense  relied  upon 
cannot  be  made  by  a  demurrer,  but  should 
be  stated  in  a  plea  or  answer.  The  demurrer 
to  this  count  was  erroneously  sustained. 

The  judgment  In  the  first  action  is  affirmed, 
and  in  the  second  action  the  order  sustaining 
the  demurrer  is  affirmed  as  to  the  first  two 
counts,  and  reversed  as  to  the  third  count 

80  ordered. 


0M  Mass.  S63) 

IiAPRE  r.  WORONOCO  ST.  RY.  00. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.  Oct.  15, 1907.) 

L  Masteb  aim  Servant  —  Liability  fob 
Negligence  or  Fellow  Sebvants. 

For  the  negligence  of  fellow  servants  of  the 
watchman  at  a  street  car  barn,  in  potting  in 
coal  into  the  cellar  in  such  a  manner  that  It  was 
liable  to  fall,  and  a  piece  of  which  did  fall,  on 
him  as  he  was  going  on  his  rounds,  the  master 
is  not  liable. 

2.  Same— Assumption  of  Risk. 

Where  coal  is  pnt  into  a  bin,  near  which 
the  watchman  in  a  street  car  barn  passes  on 
his  rounds,  at  irregular  times  and  in  varying 
Quantities,  without  notice  to  him,  he  assumes 
the  risk  of  its  being  put  in  in  such  quantity  and 
manner  that  a  piece  of  it  may  fall  on  him  as  he 
passes  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  84,  Master  and  Servant  SS  667-673.] 

8.  Same— Fellow  Sebvants. 

Where  coal  was  put  Into  the  cellar  of  a 
street  car  barn  in  such  quantity  and  manner 
that  a  piece  of  it  was  liable  to  fall,  and  did 
fall,  on  the  watchman  while  he  was  making  his 
rounds,  any  negligence  of  the  street  railway 
company's  superintendent,  who,  having  been  told 
that  the  coal  ought  to  be  pushed  back  or  no 
more  could  be  put  in,  had  gone  in  the  cellar  be- 
fore the  accident  and  on  returning  merely  said 
to  the  watchman  that  he  would  find  there  was 
plenty  of  coal  for  a  good  while,  was  that  of  a 
fellow  servant 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  84,  Master  and  Servant  f  427.] 

Exceptions  from  Superior  Court,  Hamp- 
den County;  William  Cushing  Wait  Judge. 

Action  by  Louis  Lapre  against  the  Wor- 
onoco  Street  Railway  Company  for  person- 
al Injuries  sustained  by  plaintiff  while  in 
defendant's  employ.  There  was  a  directed 
verdict  for  defendant  and  plaintiff  brings 
exceptions.   Exceptions  overruled. 

The  first  count  of  the  declaration  was  as 
follows: 

"Plaintiff  says  he  was  in  the  employ  of 
the  defendant;  that  it  was  the  duty  of  the 
defendant  to  furnish  him  with  a  reasonably 
safe  and  suitable  place  in  which  to  work, 
and  to  give  blm  proper  and  suitable  In- 
structions with  reference  to  the  dangers  at- 
tending his  work;  that  the  defendant  dis- 
regarding the  aforesaid  duties,  negligently 
failed  to  furnish  the  plaintiff  with  a  rea- 
sonably safe  and  suitable  place  In  which  to 
work,  and  negligently  failed  to  sufficiently 


warn  and'  Instruct  the  plaintiff  concerning 
the  dangers  attending  his  work,  and  neg- 
ligently failed  to  furnish  the  plaintiff  with 
reasonably  safe  and  suitable  Instrumental  I- 
ties  with  which  to  work;  and  that  by  rea- 
son of  the  negligent  failures  aforesaid,  the 
plaintiff,  while  In  the  exercise  of  due  care 
and  while  In  the  line  of  his  employment  and 
In  the  performance  of  his  duties,  was  se- 
verely injured,  and  as  a  result  of  said  in- 
juries, he,  among  other  things,  lost  the 
sight  of  one  eye,  and  that  he  has  suffered 
great  pain  of  body,  and  anguish  of  mind,  and 
has  been  put  to  great  expense  for  medicines, 
medical  attendance  and  nursing." 

Plaintiff  was  night  watchman  at  the  street 
car  barn  of  defendant  and  while  he  was 
passing  on  his  rounds,  near  the  coal  bin  In 
the  cellar,  a  large  piece  of  coal  fell  on  him. 

Shortly  before  the  accident  and  after  the 
coal  had  been  put  in,  an  employe  of  the 
company  told  the  superintendent  that  the 
coal  ought  to  be  pushed  back  from  the  win- 
dow, or  no  more  could  be  put  in,  and  the 
superintendent  went  Into  the  cellar,  and  aft- 
er being  there  several  minutes  he  returned, 
and  merely  said  to  plaintiff  that  he  had  been 
in  the  cellar,  and  had  seen  the  coal  in  the 
bin,  and  that  plaintiff  would  find  they  would 
have  plenty  of  coal  for  a  good  while. 

Brooks  ft  Hamilton,  for  plaintiff.  Green 
ft  Bennett  for  defendant 

MORTON,  J.  The  action  is  at  common 
law,  and  only  the  first  count  is  relied  on. 

The  putting  in  of  the  coal  was  done  by 
fellow  servants  of  the  plaintiff,  and  If  the 
coal  was  put  into  and  left  in  the  bin  hi 
such  a  way  that  it  was  liable  to  fall  upon 
and  did  fall  upon  the  plaintiff  and  Injure 
him,  the  negligence,  if  any,  which  caused 
the  accident  was  the  negligence  of  the 
plaintiff's  fellow  servants  and  the  defendant 
Is  not  liable  therefor.  Moreover  we  think 
that  the  risk  was  one  of  the  obvious  risks  of 
the  plaintiff's  employment  Coal  was  not 
put  into  the  bin  at  fixed  times  or  in  fixed 
quantities,  but  as  It  might  happen,  and  no 
notice  was  given  to  the  plaintiff. '  In  other 
words  he  was  left  to  find  out  for  himself 
when  and  how  much  and  in  what  manner 
the  coal  was  put  In  and  to  govern  himself 
accordingly.  The  fact  that  at  this  time  more 
coal  was  put  in  than  had  been  put  In  before 
was  one  of  the  incidents  of  the  business,  and 
if  It  was  left  carelessly  piled  in  the  bin, 
that,  as  already  observed,  was  the  act  of 
fellow  servants.  It  Is  not  necessary  to  con- 
sider whether  the  plaintiff  was  himself  in 
the  exercise  of  due  care  In  going  down  Into 
the  cellar  without  his  lantern  when  the 
electric  lamp  was  out  and  groping  his  way 
to  the  side  of  the  bin  where  the  key  to  his 
time  clock  was  kept.  If  there  was  any  negli- 
gence on  the  part  of  Savery,  the  superintend- 
ent, It  was  that  of  a  fellow  servant,  and  the 
defendant  is  not  liable  therefor. 

Exceptions  overruled. 
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(196  Maaa.  363) 

HIRST  v.  FITCHBURG  &  L.  ST.  RY.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct.  15,  1907.) 

1.  Master  and  Servant—  Stbeet  Railroads 
—Injuries  to  Third  Persons. 

Where  a  police  officer  was  not  appointed  as 
a  railway  policeman  under  Rev.  Laws,  c.  108, 
S  21  et  seq.,  nor  under  St  1906,  p.  501,  c. 
463,  §  49  et  seq.,  making  such  corporations  re- 
sponsible for  the  acts  of  special  railway  police- 
men appointed  on  their  petition,  the  railroad 
company  was  not  liable  thereunder  for  an  as- 
sault committed  by  such  policeman. 

JEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  34,  Master  and  Servant,  §  1212.] 

2.  Same— Misconduct  of  Servant— Police- 
man. 

#  In  an  action  for  an  assault  committed  on 
plaintiff  by  a  policeman  while  plaintiff  was 
visiting  defendant's  skating  rink,  evidence  held 
to  justify  a  6nding  that  the  policeman,  at  the 
time  he  committed  the  assault,  was  acting  as  de- 
fendant's servant,  and  not  as  a  police  officer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8  1272.] 

Exceptions  from  Superior  Court,  Worcester 
County ;  William  Cushing  Wait  Judge. 

Action  by  Alexander  C.  Hirst  against  the 
Fitchburg  &  Leominster  Street  Railway  Com- 
pany. A  verdict  was  rendered  in  favor  of 
plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

John  F.  McGrath,  for  plaintiff.  Chas.  F. 
Baker,  W.  P.  Hall,  and  Emerson  W.  Baker, 
for  defendant 

MORTON,  J.  The  sole  question  in  this 
case  is  whether  there  was  evidence  warrant- 
ing the  Jury  in  finding  that  Driesnack  was 
acting  as  the  servant  of  the  defendant  when 
he  assaulted  the  plaintiff.  Driesnack  was  a 
police  officer  of  the  town  of  Lunenburg  and 
was  on  duty  at  Whalom  Park  In  said  town. 
The  defendant  operated  a  skating  rink  at 
said  park.  The  alleged  assault  took  place 
Id  the  skating  rink.  Driesnack,  who  was 
called  as  a  witness  by  the  plaintiff,  testified 
amongst  other  things,  that  he  was  taking 
tickets  at  the  main  entrance  and  saw  some- 
thing that  looked  like  a  disturbance  in  the 
skating  rink,  "and  he  immediately  left  his 
post  at  the  gate  and  went  Into  the  skating 
rink  and  pushed  his  way  through  the  crowd 
and  saw  quite  a  disturbance  there;  that  his 
purpose  in  leaving  the  ticket  Job  was  to  re- 
store order;  that  there  was  a  large  crowd" 
and  "he  pushed  right  Into  the  center  of  It 
where  the  disturbance  was  and  he  saw  it  was 
necessary  for  him  to  pull  his  stick  and  he 
used  it ;  that  the  one  who  was  hit  seemed  to 
him  to  be  causing  *  *  *  a  disturbance; 
that  after  he  hit  the  man  be  began  to  clean 
out  the  crowd;  did  not  use  the  stick  any 
more ;  that  he  got  the  crowd  cleaned  out  and 
peace  and  order  restored."  This  and  other 
testimony  In  the  case  would,  If  believed,  have 
warranted  a  finding  that  in  doing  what  he 
did  Driesnack  was  acting  as  a  police  officer 
to  restore  and  preserve  peace  and  order  as 
his  duty  as  a  police  officer  required  him  to 


do,  in  which  case  the  defendant  would  not 
have  been  liable  for  any  assault  committed 
by  him  even  though  It  was  committed  upon 
its  premises.  But  there  was  also  evidence 
tending  to  show  that  notwithstanding  he  was 
a  police  officer  of  the  town  of  Lunenburg  he 
was  in  the  employment  of  the  defendant  and 
that  the  assault  was  committed  by  him  as 
such  servant  or  employe.  He  was  not  so  far 
as  appears  appointed  a  railway  policeman 
under  Rev.  Laws,  c.  108,  §  21  et  seq.,  or  un- 
der St  1906,  p.  501,  c.  463,  8  49  et  seq. ;  and 
neither  those  provisions  nor  the  case  of  Hea- 
ley  v.  Lothrop,  171  Mass.  263,  50  N.  E.  540, 
relied  on  by  the  defendant  have  any  thing  to 
do  with  the  case  before  us.  Neither  was 
there  anything  in  the  fact  that  he  was  a  po- 
lice officer  of  the  town  of  Lunenburg  to  pre- 
vent his  being  employed  by  the  defendant  if 
it  saw  fit  to  employ  him. '  He  testified  that 
he  was  employed  and  paid  by  It ;  that  after 
the  skating  rink  was  built  he  collected  tickets 
at  the  main  entrance;  and  "that  Memorial 
Day  1906  he  did  patrol  duty  in  the  forenoon 
and  in  the  afternoon;  they  (meaning  as 
could  have  been  found,  we  think,  the  defend- 
ant) sent  him  to  the  skating  rink,*  where  he 
collected  tickets,"  thus  tending  to  show  that 
he  was  subject  to  defendant's  orders.  He  al- 
so testified  that  Manager  Gile  of  the  skating 
rink  gave  him  instructions  in  regard  to  let- 
ting in  disorderly  persons  and  in  regard  to 
putting  people  out  and  that  in  quelling  the 
disturbance  he  felt  that  it  was  his  duty  un- 
der his  appointment  and  "under  the  managers 
of  the  rink  to  go  in  and  see  what  they  were 
doing."  We  do  not  see  how  it  can  be  said 
that  this  testimony  did  not*  warrant  the' jury 
in  finding,  as  they  must  have  found,  that  he 
committed  the  assault  as  a  servant  of  the 
defendant  and  not  as  a  police  officer.  See 
St.  Louis,  etc,  Ry.  Co.  v.  Hackett,  58  Ark. 
381,  24  S.  W.  881,  41  Am.  St  Rep.  105;  Dick- 
son v.  Waldron,  135  Ind.  507,  34  N.  E.  506, 
35  N.  B.  1,  24  L.  R.  A.  483,  488,  41  Am.  St 
Rep.  440.  The  case  was  left  to  the  jury  un- 
der instructions  not  objected  to  except  on  the 
ground  that  there  was  no  evidence  warrant- 
ing a  finding  that  the  assault  was  the  act  of 
a  servant  or  agent  of  the  defendant  We 
think,  as  already  observed,  that  there  was 
such  evidence,  and  that  the  exceptions  must, 
therefore  be  overruled. 
So  ordered. 

(196  Mass.  270) 

GOULD  v.  WAGNER  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.  Oct  15.  1907.) 

L  Boundaries— Ways. 

A  deed  describing  land  conveyed  as  bound- 
ed on  a  way  conveys  title  to  the  center  thereof, 
if  the  grantor  owns  so  far,  whether  the  way  is 
public  or  private. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Boundaries,  88  123,  131.] 

2.  Same. 

Proof  that  the  distances  stated  in  the  de- 
scription of  a  deed  conveying  land  bounded  on 
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a  way  do  not  extend  to  the  center  of  the  way 
ii  not  enough  to  exclude  the  operation  of  the 
role  that  a  deed  conveying  land  aa  bounded  on 
•  way  conveys  title  to  the  center  thereof. 

[Ed.  Note.— For  cases  in  point,  tee  Cent  Dig. 
vol.  a  Boundaries,  §§  123,  181.] 

8.  Easements — Ways — Conveyance. 

An  owner  laid  out  a  passageway  along  the 
easterly  line  of  his  tract  He  subsequently  con- 
veyed the  tract  by  mortgage,  which  described 
the  land  as  "on  a '  way  and  gave  courses  and 
distances.  He  subsequently  conveyed  the  way 
to  a  third  person.  Held,  that  the  mortgages 
operated  to  convey  to  the  center  of  the  way, 
with  a  right  of  way  over  the  other  half,  and 
that  the  third  person  had  a  half  of  the  way, 
with  a  corresponding  right  of  way  over  the  other 
half. 

J Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  17,  Easements,  §  46.] 

4.  Bound ABIE& — Evidence — Admissibility. 

In  determining  the  boundary  of  land  con- 
veyed by  deed  describing  it  as  "on  a"  way, 
evidence  of  the  laying  out  of  the  way  and  the 
condition  of  the  locality  was  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  8,  Boundaries,  §  153.J 

5.  Same.  . 

Where  •  conveyance  described  the  land 
conveyed  as  on  a  way,  and  gave  courses  and 
distances,  and  it  appeared  that  the  way  extend- 
ed to  a  street  proof  that  the  use  of  the  way 
was  of  value  to  other  land  of  the  grantor  and 
one  claiming  under  him  nnder  a  subsequent  con- 
veyance, if  admissible,  did  not  affect  the  proper 
construction  of  the  conveyance,  which  conveyed 
to  the  grantee  therein  a  half  of  the  way. 
Loring  and  Sheldon,  JJ„  dissenting. 

Exceptions  from  Land  Court,  Middlesex 
County;  Chas.  T.  Davis,  Judge. 

Petition  for  registration  of  title  to  land, 
pursuant  to  Rev.  Laws,  c.  128,  and  for  regis- 
tration of  an  alleged  easement,  pursuant  to 
Acts  1006,  p.  166,  c  240,  by  one  Gould  against 
one  Wagner  and  another.  There  was  a  Judg- 
ment determining  the  rights  of  the  parties, 
and  defendants  bring  exceptions.  Overruled. 

Weston  ft  Weston,  for  petitioner.  Adams 
ft  Bllnn,  for  respondents. 

MORTON,  J.  The  questions  In  this  case 
relate  to  the  rights  of  the  parties  in  a  pas- 
sageway 5  feet  wide,  extending  from  Ben- 
nington street  to  Newtonville  avenue  in  New- 
ton, and  bounding  easterly  the  lots  belonging 
to  the  respondents.  The  passageway  and 
lots  formerly  belonged  to  one  John  B.  Gould, 
and  constituted  one  lot  known  as  lot  17  on 
plan  of  land  belonging  to  one  Granger.  The 
passageway  was  laid  out  by  Gould  along  the 
easterly  line  of  lot  17.  He  did  not  own  then 
and  has  not  owned  since  any  land  easterly 
of  and  adjoining  it  on  that  side.  The  re- 
spondents claim  title  to  the  passageway  un- 
der two  mortgages  executed  by  Gould  to  the 
Hingham  Institution  for  Savings  of  the  lots 
belonging  to  them  respectively.  The  petition- 
er, who  is  the  wife  of  said  Gould,  claims 
title  to  the  passageway  under  a  conveyance 
from  her  husband  to  her  through  a  conduit 
of  the  passageway  after  the  mortgages  were 
given  to  the  Institution  for  Savings. 

The  mortgage  to  the  Institution  for  Sav- 
ings of  the  lot  belonging  to  the  defendant 


Barker  described  It  as  "northeasterly  on 
Newtonville  avenue  86  feet;  southeasterly  on 
a  passageway  6  feet  wide  running  through 
the  grantor's  land  to  Bennington  street  117% 
feet;  southwesterly  on  other  land  of  the 
grantor  86  feet,  and  northwesterly  by  lot 
16  on  said  plan  117%  feet"  That  of  the 
lot  belonging  to  the  respondent  Wagner  de- 
scribed it  as  "southeasterly  on  a  passageway 
6  feet  wide  running  through  grantor's  land 
to  Bennington  street  82%  feet ;  southwesterly 
on  Bennington  street  85  feet;  northwesterly 
on  lot  16  on  said  plan  82%  feet,  and  north- 
easterly on  other  land  of  the  grantor  85  feet" 
The  two  lots  were  each  00  feet  on  the  street 

The  principal  question  Is  whether  the 
mortgages  operated  to  convey  to  the  wester- 
ly line  of  the  passageway,  or  to  the  center  of 
it,  or  to  the  easterly  line.  Upon  that  ques- 
tion the  land  court  found  and  ruled,  in  sub- 
stance, that  the  petitioner  had  title  to  the 
easterly  half  of  the  passageway,  with  a  right 
of  way  over  the  westerly  half,  and  that  the 
respondents  had  a  corresponding  right  of 
way  over  the  easterly  half.  We  think  that 
this  was  correct 

The  general  rule  is  that  a  deed  bounding 
on  a  way  conveys  the  title  to  the  center  of 
the  way  if  the  grantor  owns  so  far.  Boston 
v.  Richardson,  13  Allen,  146,  152.  The  rea- 
sons for  this  rule  are  stronger  in  the  case  of 
a  public  way  than  In  that  of  a  private  way, 
but  the  rule  applies  to  both  public  and 
private  ways.  Motley  v.  Sargent,  110  Mass. 
231 ;  Fisher  v.  Smith,  0  Gray,  441.  The  fact 
that  the  distances  of  the  side  lines  do  not 
extend  to  the  center  of  the  way  is  not  enough 
to  exclude  the  operation  of  the  rule.  Clark 
v.  Parker,  106  Mass.  554;  McKenile  v.  Glea- 
son,  184  Mass.  452,  60  N.  E.  1076,  100  Am. 
St  Rep.  566.  The  question  Is  one  of  inten- 
tion. If  competent,  the  evidence  which  was 
admitted  against  the  objection  of  the  respond- 
ents would  tend  to  show  that  it  would  be 
contrary  to  the  intention  of  the  grantor  to 
construe  the  mortgage  deeds  as  conveying 
title  to  the  easterly  line  of  the  way.  But  in- 
dependently of  that  the  question  is  settled, 
we  think,  In  this  commonwealth  in  favor  of 
the  ruling  of  the  land  court,  though  It  has 
been  decided  differently  In  other  Jurisdic- 
tions. See  Haberman  v.  Baker,  128  N.  Y. 
253,  28  N.  E.  370,  13  L.  R.  A.  611 ;  Taylor  y. 
Armstrong,  24  Ark.  102;  In  re  Robbins,  34 
Minn.  00,  24  N.  W.  356,  67  Am.  Rep.  40; 
Jones  v. 'Water  Lot  Co.,  18  Ga.  630;  Healey 
v.  Babbitt,  14  R.  I.  633.  In  Lemay  v.  Fur- 
tado,  182  Mass.  280,  65  N.  E  305,  a  case 
very  similar  to  this,  it  was  held  that  the 
grantee  took  only  to  the  middle  of  the  way. 
It  is  true  that  what  the  court  said  on  this 
point  was  In  a  sense  obiter.  But  the  point 
was  considered  and  passed  upon  at  the  re- 
quest of  the  parties  with  a  view  to  dispos- 
ing of  the  whole  controversy,  and  the  opin- 
ion is  to  be  regarded,  therefore,  as  deciding 
the  question.  The  same  question  was  con- 
sidered in  Gray  y.  Kelley,  80  N.  B.  65L  with 
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the  same  result  as  In  Lemay  r.  Furtado, 
supra,  and  in  Hamlin  v.  Attorney  General, 
81  N.  E.  275,  the  question  was  again  present- 
ed and  a  like  conclusion  arrived  at  In  Gray 
y.  Kelley,  supra,  the  doctrine  laid  down  In 
the  cases  cited  above  from  other  states  was 
distinctly  repudiated,  and  this  was  repeated 
in  Hamlin  v.  Attorney  General,  supra.  See, 
also,  Everett  v.  Fall  River,  189  Mass.  513, 
75  N.  E.  946 ;  McKenzie  v.  Gleason,  184  Mass. 
452,  69  N.  E.  1076,  100  Am.  St.  Rep.  566; 
Motley  v.  Sargent,  119  Mass.  231. 

The  evidence  in  regard  to  the  laying  out 
and  construction  of  the  way  and  the  condi- 
tion of  the  locality  was  admissible  (Motley 
v.  Sargent,  supra,  235;  Cod  man  v.  Evans,  1 
Allen,  443,  446);  but  we  doubt  whether  the 
evidence  in  regard  to  the  ownership  by  the 
petitioner  and  her  husband  of  other  lots  on 
the  other  side  of  Bennington  street,  and  that 
the  use  of  the  way  was  of  value  to  their  lots, 
tbat  the  way  was  used  by  residents  on  Ben- 
nington street,  and  that  the  petitioner's  hus- 
band was  paid  for  such  use  by  some  of  the 
residents,  was  competent.  If  inadmissible, 
however,  it  does  not  affect  the  construction 
which,  in  our  opinion,  should  be  given  to  the 
mortgage  deeds. 

We  doubt  also  whether  the  construction 
given  by  the  land  court  to  the  quitclaim  deed 
from  the  petitioner  and  her  husband  to  the 
bank  dated  April  23,  1893,  was  correct  The 
deed  was  given  to  correct  errors  of  descrip- 
tion in  the  mortgage  of  the  Wagner  lot  and 
in  a  subsequent  quitclaim  deed  of  the  equity 
by  said  John  B.  Gould,  and  "to  confirm  the 
title  conveyed  by  said.  John  B.  Gould  to 
this  grantee  by  mortgage  aforesaid,  and  by 
deed  of  January  22,  1897"  (the  quitclaim 
deed  referred  to) ;  and  it  may  well  be  doubt- 
ed whether  It  operated  to  convey  any  title 
on  the  part  of  the  petitioner.  Scaplen  v. 
Blanchard,  187  Mass.  73,  72  N.  E.  346.  But 
no  exception  was  taken  to  the  ruling. 

The  appeal  from  the  "supplemental  memo- 
randum and  decision"  has  been  waived.  The 
result  Is  that  the  exceptions  must  be  over- 
ruled. 

So  ordered. 

LORING  and  SHELDON,  JJ.,  are  of  opin- 
ion that  the  mortgages  of  the  Barker  and 
Wagner  lots  made  by  Gould  to  the  Hingham 
Institution  for  Savings  on  August  8,  1894, 
carried  the  fee  in  the  whole  of  the  passage- 
way here  in  question  and  not  in  the  westerly 
half  only. 

This  passageway  was  originally  laid  out- 
along  the  southeasterly  boundary  line  of  the 
grantor's  land,  and  he  at  no  time  owned  any 
land  beyond  it 

It  is  agreed  by  all  that  the  mortgages  In 
question,  as  matter  of  construction,  did  not 
stop  at  the  westerly  side  line  of  the  passage- 
way. It  is  also  agreed  that  there  is  nothing 
to  indicate  an  intention  that  the  southeaster- 
ly boundary  of  the  lot  not  stopping  at  the 
side  line  of  the  way  should  go  to  the  center 


or  to  the  further  side  of  It  The  case  now 
before  us  is  confessedly  that  of  a  conveyance 
of  premises  bounded  by  a  way  on  the  extreme 
limit  of  the  grantor's  land,  but  wholly  upon 
It  where  no  intention  can  be  gathered  as  to 
where  the  side  line  is  to  be  beyond  the  fact 
that  the  lot  Is  bounded  by  the  way. 

In  every  case  in  which  this  point  has  been 
up  for  decision  It  has  been  held  tbat  the  fee 
in  the  whole  of  the  passageway  passed  to  the 
grantee.  It  has  been  so  held  in  well-consid- 
ered cases  in  New  York,  Rhode  Island,  Min- 
nesota, Arkansas  and  Georgia.  Haberman  v. 
Baker,  128  N.  Y.  253,  28  N.  E.  370, 13  L.  R.  A. 
611;  Healey  v.  Babbitt  14  R.  I.  533;  In  re 
Robblna,  34  Minn.  99,  24  N.  W.  356,  57  Am. 
Rep.  40;  Taylor  v.  Armstrong,  24  Ark.  102; 
Jones  v.  Water  Lot  Co.  of  Columbus,  18  Ga. 
539. 

The  question  is  an  open  one  in  this  com- 
mon wealth.  There  is  a  dictum  to  the  contrary 
in  Lemay  v.  Furtado,  182  Mass.  280,  65  N.  E. 
395.  The  bill  before  the  court  in. that  case 
was  a  bill  to  restrain  the  defendant  from 
trespassing  on  a  way  20  feet  wide  which  way 
was  the  easterly  boundary  line  of  the  land 
conveyed  to  the  defendant  It  was  held  tbat 
"the  defendant  has  a  right  of  way  over  .the 
whole  tract"  The  court  then  adds:  "This 
conclusion  is  enough  for  the  decision  of  the 
case,  but  as  the  parties  hare  requested  us  to 
do  what  we  can  to  dispose  of  the  whole  con- 
troversy, we  may  add  that  we  see  no  reason 
to  doubt  that  the  other  part  of  the  general 
rule  of  construction  applies  and  that  the  de- 
fendant owns  the  fee  to  the  middle  line  of 
the  tract  subject  of  course  to  the  plaintiff's 
easement  of  way."  It  appears  from  an  In- 
spection of  the  briefs  in  that  case  that  no  one 
of  the  five  cases  cited  above  was  brought  to 
the  attention  of  the  court  and  that  the  prin- 
ciple on  which  they  rest  was  not  argued.  It 
may  be  doubted  whether  the  point  now  under 
consideration  was  in  the  mind  of  any  one  of 
the  judges.  However  that  may  be,  the  state- 
ment was  obiter  and  does  not  conclude  us 
from  deciding  the  point  the  other  way  in  case 
we  are  of  opinion  that  it  should  be  so  decid- 
ed. It  was  decided  in  Gray  v.  Kelley,  80  N. 
E.  651  (which  was  disposed  of  while  the  case 
at  bar  was  under  advisement),  that  as  mat- 
ter of  construction  of  the  deed  there  In  ques- 
tion the  boundary  of  the  lot  stopped  at  the 
side  line  of  the  way.  The  statement  in  that 
case  of  what  would  have  been  the  boundary 
line  If  it  had  not  stopped  at  the  side  line  of 
the  way  Is  an  expression  of  opinion  which 
is  even  less  decisive  of  the  point  now  up  for 
decision.  The  same  is  true  of  the  subsequent 
case  of  Hamlin  v.  Attorney  General,  81  N. 
B.  275.  There  also  it  was  decided  tbat  the 
boundary  of  the  lot  stopped  at  the  side  line, 
and  the  statement  of  where  It  would  have 
gone  bad  It  not  stopped  there  is  an  obiter  dic- 
tum not  conclusive  of  the  question  which  we 
are  now  called  upon  to  decide. 

As  we  have  said,  the  question  we  have  to 
consider  is  what  the  boundary  line  is  where 
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the  lot  Is  bounded  on  a  way  wholly  on  land 
ot  the  grantor,  when  he  has  no  land  on  the 
other  side  of  that  way  and  where  there  Is  no 
evidence  of  an  Intention  on  his  part  as  to  how 
far  that  side  of  the  lot  shall  extend. 

Cases  where  the  grantor  owns  not  only  the 
fee  in  the  way  but  land  on  the  other  side  of 
it  belong  to  another  class.  It  cannot  be  as- 
sumed in  such  a  case  that  the  grantor  owning 
the  land  on  both  sides  of  the  way  Intended 
that  the  grantee  should  fare  better  than  he 
was  to  fare  himself  after  the  conveyance,  and 
for  that  reason  the  grantee  takes  to  the  cen- 
ter of  the  way  only. 

Excluding  these  cases,  the  true  rule  is  that 
a  conveyance .  of  land  bounding  on  a  way 
where  as  matter  of  construction  the  granted 
premises  do  not  stop  at  the  side  line  goes  to 
the  line  of  the  ownership  of  the  grantor. 
There  is  a  presumption  that  he  owns  to  the 
center.  Consequently  on  its  face  a  deed 
bounding  on  a  way  goes  to  the  center.  But 
this  presumption  may  be  rebutted.  If  it  ap- 
pears to  be  the  fact  that  the  grantor's  title 
stops  at  the  aide  line,  his  grant  of  land  bound- 
ed on  the  way  stops  at  the  side  line.  On  the 
other  hand,  if  it  appears  to  be  the  fact  that 
the  grantor's  title  extends  to  the  other,  side  of 
the  way,  the  deed  conveys  to  the  grantee  the 
fee  in  the  whole  of  It 

The  reason  given  in  the  decided  cases  for 
going  to  the  center  of  the  way  when  the  gran- 
tor owns  to  the  center  is  stated  In  these  words 
by  Gray,  J.,  In  Boston  v.  Richardson,  18  Al- 
len, 146,  168:  "But  in  the  absence  of  words 
clearly  manifesting  an  intent  so  to  do,  the 
law  presumes  that  he  did  not  intend  to  re- 
serve the  title  in  a  strip  of  land,  not  capable 
of  any  substantial  or  beneficial  use  by  him, 
after  having  parted  with  the  land  by  the  side 
of  it,  while  the  highway  remains,  nor  ordi- 
narily of  any  considerable  value  to  him  if 
the  way  should  be  discontinued,  and  the  own- 
ership of  which  by  him  might  greatly  embar- 
rass the  use  or  disposal,  by  his  grantee,  of  the 
lot  granted."  To  the  same  effect  see  Shaw, 
C.  J.,  in  Smith  v.  Slocomb,  9  Gray,  86,  87,  69 
Am.  Dec  274;  C.  Allen,  J.,  in  Gould  v.  East- 
ern Railroad,  142  Mass.  86,  89,  7  N.  E.  643. 

This  reasons  applies  with  still  greater  force 
to  the  further  half  of  a  way  on  which  the 
grantor  after  the  deed  in  question  takes  effect 
owns  no  land,  and  where  for  this  reason  the 
nearer  half  passes  to  the  grantee.  No  rea- 
son has  been  and  It  is  believed  no  reason  can 
be  enunciated  for  holding  that  the  grantee 
who  In  such  a  case  takes  the  nearer  half  of 
such  way  does  not  take  also  the  further  half. 

The  conclusion  to  which  the  court  will  be 
driven  in  similar  cases  Is  worthy  of  consid- 
eration. If  the  conveyance  In  the  case  at  bar 
goes  to  the  center  of  the  way  only,  a  convey- 
ance by  a  wall  on  the  extreme  edge  of  the 
grantor's  land  but  lying  wholly  on  his  land 
must  of  necessity  go  to  the  center  and  not  in- 
clude the  whole  wall.  Surely  that  is  a  con- 
clusion which  should  not  be  reached. 

Again,  no  one  has  ever  contended  that  a 


deed  of  land  bounded  by  the  sea  shore  stop- 
ped half  way  down  the  beach.  It  Is  con- 
ceded there  that  it  is  the  line  of  high  or  low 
water.  See  Doane  v.  Wlllcutt,  5  Gray,  328,  66 
Am.  Dec  369;  Haskell  v.  Friend,  81  N.  E. 
962.  There  Is  little,  if  any,  more  reason  for 
stopping  In  the  center  of  a  way  when  the 
grantor  owns  the  fee  In  the  whole  and  the 
boundary  as  matter  of  construction  of  the 
deed  does  not  stop  at  the  side  line,  than  there 
is  for  stopping  half  way  down  the  seashore 
if,  as  matter  of  construction,  the  line  of  high- 
water  mark  is  not  the  boundary  line. 

For  these  reasons,  in  the  opinion  of  these 
Judges,  the  exceptions  should  be  sustained. 


(196  Mail.  342) 

COMMONWEALTH  v.  ASHEROWSKI  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  16,  1907.) 

1.  Chimin  ax  Law— Accessories  Before 
Fact— Pbooe  or  Principal  Crime. 

To  warrant  conviction  of  defendants  as  ac- 
cessories before  the  fact  under  Rev.  Laws,  c. 
208,  §  10,  declaring  a  punishment  for  one  who, 
with  intent  to  injure  the  insurer,  burns  insured 
goods,  it  is  necessary  to  prove  that  some  one 
committed  the  principal  felony— that  is,  burned 
the  goods  with  intent  to  injure  the  insurer  there- 
of— and  it  would  not  be  enough  that  some  one 
burned  them  by  procurement  of  defendants,  if 
he  was  ignorant  of  the  insurance  and  had  no  ac- 
tual intent  to  injure  the  insurer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  109.] 

2.  Sake — Appeal  —  Presumption — jInstbuc- 
tions. 

The  instructions  given  not  being  in  the  bill 
of  exceptions,  it  will!  be  presumed  that  full  and 
accurate  instructions  were  given  on  all  ques- 
tions raised  at  the  trial,  if  it  was  proper  to 
submit  the  case  to  the  jury. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  J  8032.] 

8.  Fires— Burning  Insured  Property— Ac- 
cessories Before  the  Fact— Evidence. 
Circumstantial  evidence  on  a  prosecution 
for  being  accessories  before  the  fact  to  the  crime 
denounced  by  Rev.  Laws,  c  208,  8  10,  burning 
insured  goods  with  intent  to  injure  the  insurer, 
held  sufficient  to  go  to  the  jury  on  the  questions 
of  the  person  setting  the  fire  having  knowl- 
edge of  the  insurance,  intending  to  injure  the 
insurer,  and  having  acted  by  procurement  of 
defendants. 

Exceptions  from  Superior  Court,  Worcester 
County;  John  F.  Brown,  Judge. 

Abraham  F.  Asherowskl  and  another  were 
convicted  of  crime,  and  bring  exceptions.  Ex- 
ceptions overruled. 

Herbert  Parker,  Webster  Thayer,  and  Rob- 
ert Walcott  for  plaintiffs.  George  S.  Taft 
Dlst  Arty.,  and  Ernest  I.  Morgan,  Asst.  Dlst 
Atty.,  for  the  Commonwealth. 

SHELDON,  J.  This  case  went  to  the  jury 
only  upon  the  third  and  fourth  counts,  and 
the  jury  convicted  the  defendants  only  upon 
the  fourth  count,  which  charged  the  defend- 
ants as  accessories  before  the  fact  to  a  prin- 
cipal whose  name  was  unknown  to  the  grand 
jury;  and  the  defendants*  exceptions  raise 
the  question  whether  it  was  competent  for 
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the  jury  to  return  a  verdict  of  guilty  upon 
this  count.  The  count  charges  that  some 
person  unknown  did  burn  certain  cloth  and 
garments  which  were  insured  in  the  Frank- 
lin Insurance  Company  against  loss  or  dam- 
age by  fire,  with  intent  thereby  to  Injure  the 
said  Insurers ;  and  that  these  defendants  pro- 
cured, etc.,  the  said  unknown  person  to  com- 
mit that  felony. 

We  agree  with  the  defendants  that  in  or- 
der to  convict  them  it  was  necessary  to  prove 
that  some  person  had  committed  the  principal 
felony  charged,  had,  that  is  to  say,  burned 
these  goods  with  the  specific  intent  to  injure 
the  insurers  thereof.  Rev.  Laws,  c.  208,  §  10 ; 
Com.  v.  Goldstein,  114  Mass.  272;  People  v. 
Henderson,  1  Parker,  Cr.  R.  (N.  Y.)  560; 
Staaden  v.  People,  82  111.  432,  25  Am.  Rep. 
333;  People  v.  Schwartz,  32  Cal.  160;  Queen 
v.  Bryans,  11  Up.  Can.  C.  P.  161.  The  in- 
tent to  injure  the  insurer  Is  a  necessary  in- 
gredient of  the  crime  described  in  Rev.  Laws, 
c.  208,  8  10;  and  unless  the  person  who  did 
the  burning  is  shown  to  have  acted  with  that 
Intent,  the  crime  is  not  proved  to  have  been 
committed.  And  these  defendants,  who  are 
charged  In  the  count  before  us  only  as  ac- 
cessories before  the  fact,  could  not  be  con- 
victed unless  It  was  proved  that  the  prin- 
cipal offense  was  in  fact  committed  In  viola- 
tion of  the  statute.  Com.  v.  Adams,  127 
Mass.  15,  17,  19 ;  Com.  v.  Glover,  111  Mass. 
395;  Com.  v.  Phillips,  16  Mass.  423.  Even 
though  the  defendants  may  have  procured 
this  fire  to  be  set,  yet  If  the  person  who  set 
it,  though  acting  by  their  procurement,  was 
in  fact  wholly  ignorant  of  the  insurance,  and 
had  no  actual  intent  to  injure  the  insurer, 
he -acted  innocently  so  far  as  this  charge  is 
concerned,  and  could  not  be  found  to  have 
committed  the  offense  charged  in  the  indict- 
ment. These  defendants,  in  that  event,  very 
likely  may  have  committed  a  substantive 
crime;  it  may  well  be  that  they  could  them- 
selves be.  held  to  be  guilty  of  the  offense 
which  they,  would  thus  have  committed  by  an 
innocent  hand.  Com.  v.  Hill,  11  Mass.  136. 
But  they  coutdtiot  be  convicted  as  accessories 
before  the  faci  to  a  felony  which  had  not 
been  actually  committed. 

The  cbmiplain't  now  made  by  the  defendants, 
however,  is  that  the  court  refused  to  order 
tneir;  acquittal.  None  of  the  instructions  actu- 
ally" given  are  stated  in  the  bill  of  exceptions; 
and  it  must  be  presumed  that  full  and  ac- 
curate Instructions  were  given  to  the  Jury 
upon  all  the  questions  raised  at  the  trial,  if  it 
was  proper  %o  submit  the  case  to  them  at  all. 
Accordingly  the  only  question  before  us  is 
whether  the  jury  had  a  right  to  return  a  ver- 
dict of  guilty  upon  the  fourth  count  of  the 
indictment. 

It  Is  earnestly  and  ably  argued  by  counsel 
for  the  defendant  that  there  was  absolutely 
no  evidence  that  the  person  who  set  the  fire 
had  any  knowledge  that  the  property  was  in- 
sured, or  had  any  intent  by  means  of  the  fire 
to  injure  the  insurer.   Undoubtedly  there  was 


.  no  direct  evidence  of  these  facts;  but  if  there 
was  circumstantial  evidence  from  which  they 
might  have  been  inferred  by  the  jury,  that 
was  sufficient.  Even  in  capital  cases,  con- 
victions resting  either  entirely  or  mainly  on 
circumstantial  evidence  have  been  sustained 
by  this  court;  and  it  has  been  left  to  the 
Jury  to  determine  whether  that  evidence  came 
up  to  the  stringent  standard  contended  for 
by  the  defendants  under  the  rules  laid  down 
in  Com.  v.  Webster,  5  Cush.  (Mass.)  295,  52 
Am.  Dec.  711;  Com.  v.  Tucker,  189  Mass.  457, 
76  N.  E.  127,  7  L.  R.  A.  (N.  S.)  1056;  Com. 
v.  Best,  180  Mass.  492,  496,  62  N.  E.  748; 
Com.  v.  Umilian,  177  Mass.  582,  59  N.  E.  439 ; 
Com.  v.  Williams,  171  Mass.  461,  462,  50  N. 
E.  1035.  This  was  substantially  the  ruling 
given  in  Com.  v.  Gilbert,  165  Mass.  45,  49,  42 
N.  E.  336,  in  which  a  conviction  resting  upon 
circumstantial  evidence  was  sustained.  As 
was  said  by  Holmes,  J.,  in  Com.  v.  Doherty, 
137  Mass.  245,  247:  "When  a  material  fact 
is  not  proved  by  direct  testimony,  but  is  left 
to  be  Inferred  from  the  facts  directly  sworn 
to,  the  inference  need  not  be  a  necessary 
one.  There  is  a  case  for  the  jury,  unless  the 
inference  either  is  forbidden  by  some  special 
rule  or  law,  or  Is  declared  unwarranted  be- 
cause too  remote,  according  to  the  ordinary 
course  of  events.  If  there  is  a  case  for  the 
jury,  they  are  at  liberty  to  use  their  general 
knowledge  in  determining  what  inferences 
are  established  beyond  a  reasonable  doubt; 
and  the  facts  Inferred  by  them  are  as  proper- 
ly proved  as  if  directly  testified  to." 

Upon  the  evidence  stated  in  the  bill  of  ex- 
ceptions, the  jury  were  fully  warranted  in 
finding  that  the  fire  set  in  the  defendants' 
store  shortly  before  1  o'clock  in  the  morn- 
ing was  of  incendiary  origin.  The  testimony 
as  to  the  fire  traps  found  in  the  basement 
was  amply  sufficient  for  this  purpose.  In- 
deed we  do  not  understand  the  defendants 
to  deny  this.  And  in  view  also  of  the  testi- 
mony as  to  the  keys  of  the  store ;  of  the  evi- 
dence that  when  the  firemen  arrived  at  the 
building  all  the  doors  were  locked  and  all 
means  of  entrance  to  the  building  closed,  and 
that  there  was  nothing  to  indicate  that  a 
forcible  entry  bad  been  made;  that  a  large 
part  of  the  defendants'  stock  in  trade  had 
been  brought  into  the  basement  where  the 
fire  traps  were  set  In  such  a  manner  as  to 
make  possible  an  inference  that  it  had  been 
intended  to  lay  the  foundation  for  a  magnified 
claim  of  loss;  that  both  the  building  and  the 
stock,  furniture  and  fixtures  were  insured 
much  beyond  their  real  value;  that  after 
the  fire  and  before  their  arrest  the  defend- 
ants filed  proofs  of  loss  with  the  insurance 
company  for  a  grossly  exaggerated  amount; 
and  In  view  also  of  the  conduct  of  both  the 
defendants  before  and  after  the  fire  and  of 
one  of  them  while  it  was  burning,  it  seems 
manifest  to  us  that  the  jury  had  a  right  to 
draw  the  inferences  that  the  defendants  had 
.a  guilty  connection  with  the  fire;  that  they 
must  either  have  set  it  themselves  or  procured 


Digitized  by  Google 


Mass.) 


BOUCHER  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 


15 


it  to  be  Bet  by  some  confederate.  It  might 
have  been  found  not  only  that  the  defendants 
had  ample  opportunity  to  do  this,  but  that  no 
one  else  could  have  done  it  without  their  priv- 
ity. Com.  v.  Umlllan,  177  Mass.  582,  683,  59 
N.  E.  439.  And  if  the  Jury  accepted,  as  they 
had  a  right  to  accept,  the  claim  of  the  defend- 
ants that  neither  one  of  them  was  present  at 
the  store  when  the  fire  was  set,  the  inference 
might  well  be  drawn  that  they  had  procured 
it  to  be  set  by  another.  Doubtless  there  was 
testimony  also  from  which  the  Jury  might 
have  drawn  inferences  more  favorable  to  the 
defendants;  but  the  only  question  before  us 
is  whether  they  could  find  against  defend- 
ants, and  we  cannot  consider  any  question  of 
the  weight  of  the  evidence. 

And  we  are  of  opinion  that  the  Jury  might 
also  find  that  the  person  who  set  the  fire 
had  knowledge  of  the  insurance  and  acted  for 
the  purpose  of  Injuring  the  insurer.  There 
is  a  presumption  that  all  men  Intend  the  nat- 
ural and  probable  consequences  of  their  acts. 
Com.  v.  Hersey,  2  Allen  (Mass.)  173, 179.  The 
Jury  might  have  found  that  whoever  set  this 
fire  acted  by  the  procurement  of  the  defend- 
ants; that  he  knew  that  it  was  set  on  the 
premises  of  the  defendants,  where  they  car- 
ried on  business  as  dealers  In  clothing,  and 
for  the  purpose  of  destroying  their  stock  and 
other  property;  that  he  made  careful  prepara- 
tions, by  the  construction  and  location  of  six 
fire  traps  in  the  basement,  for  what  he  ex- 
pected to  be  an  Immediate  and  furious  out- 
burst of  fire;  and  that  he  brought  into  the 
basement,  into  contiguity  with  those  fire  traps, 
a  large  quantity  of  the  defendants'  stock  in 
trade,  so  as  to  lay  the  foundation  for  the 
claim  of  a  large  loss  of  property;  that  these 
preparations  must  have  consumed  a  consid- 
erable time,  and  indicated  that  the  person 
who  made  them  relied  upon  the  defendants 
to  see  that  he  was  not  interfered  with  while 
making  them ;  and  that  they  were  calculated 
to  produce  a  large  loss  of  property  and  prob- 
ably would  have  so  resulted  but  for  the  fact 
that  in  the  construction  of  the  fire  traps  an 
excessive  quantity  of  oil  had  been  brought 
into  close  Juxtaposition  with  the  matches 
used.  It  is  difficult  to  account  for  what  the 
jury  might  find  to  have  been  done  by  this  un- 
known incendiary  by  any  other  explanation 
than  that  he  was  laying  the  foundation  for  a 
large  and  perhaps  a  largely  fictitious  claim 
upon  insurers  of  the  property;  and  the  Jury 
were  warranted  in  finding  that  this  was  the 
explanation  of  his  conduct,  that  he  knew  of 
the  Insurance  and  was  doing  what  he  did  for 
the  purpose  of  injuring  the  insurance  com- 
pany by  leading  It  to  pay  to  the  defendants 
upon  an  unfounded  claim  to  be  made  by  them 
a  large  sum  of  money  in  pretended  satis- 
faction for  their  loss.  This  was  enough.  His 
Intent  to  injure  the  Insurance  company  was 
no  less  real  If  he  expected  to  compel  it  to 
pay  money  to  the  defendants  than  if  he  ex- 
pected to  receive  it  himself ;  nor  is  there  any- 
thing at  variance  with  this  in  Heard  v.  State, 


81  Ala!  55,  1  South.  640,  relied  on  by  the  de- 
fendants. Accordingly,  we  are  of  opinion 
that  the  jury  were  warranted  In  finding  that 
the  principal  felony  was  committed  as  charg- 
ed in  the  indictment,  and  that  the  defend- 
ants were  accessories  before  the  fact  to  its 
commission. 

The  exceptions  to  the  refusal  of  the  court 
to  require  the  government  to  elect  on  which 
count  it  would  rely,  and  to  the  refusal  to  rule 
as  matter  of  law  that  the  verdicts  of  guilty 
on  the  fourth  count  must  be  set  aside  and 
were  not  warranted  by  law,  have  not  been  ar- 
gued; and  we  treat  them  as  waived.  Plain- 
ly neither  of  these  exceptions  could  be  sus- 
tained. 

Exceptions  overruled. 

(196  Mass.  255) 

BOUCHER  v.  NEW  YORK,  N.  H.  &  H.  R. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct.  15,  1907.) 

1.  Railroads  —  Grade  Cbossinq  —  Duty  to 
Maintain  Gates. 

The  jury  are  authorized  to  find  that  the 
grade  crossing,  over  nine  adjacent  railroad 
tracks,  of  a  street  along  which  five  lines  of  elec- 
tric street  cars  ran  and  many  teams  passed,  was 
a  dangerous  crossing,  at  which  it  was  the  duty 
of  the  railroads  owning  the  tracks  to  main- 
tain gates  and  an  agent  to  operate  them,  even 
though  they  had  not  received  an  order,  under 
Rev.  Laws,  c.  Ill,  §  192,  so  to  do. 

2.  Masteb  and  Servant— Independent  Con- 
tractor—Evidence. 

Evidence  that  at  a  dangerous  grade  cross- 
ing of  a  street  over  -railroad  tracks,  part  belong- 
ing to  defendant  and  part  to  two  other  rail- 
roads, there  were  gates  on  each  side  of  the 
tracks,  operated  by  a  gate  tender  from  a  house 
midway  the  crossing,  between  tracks  belonging 
to  defendant,  authorizes  a  finding  that  the  busi- 
ness of  operating  the  gates  was  defendant's 
and  that  the  gate  tender  was  its  agent  and  rep- 
resentative, and  not  that  of  an  independent  con- 
tractor, notwithstanding  evidence  that  the  gates 
were  being  operated  under  some  arrangement  be^ 
tween  defendant  and  one  of  the  other  railroads, 
and  that  such  other  railroad  hired  and  paid  the 
gate  tender. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  f  1272.] 

8.  Same— Dangerous  Business. 

The  running  of  frequent  railroad  trains 
over  a  grade  crossing  in  a  crowded  street  is  a 
business  fraught  with  such  danger  to  travelers 
that  the  railroad  company  cannot  delegate  to 
an  independent  contractor  the  operation  of 
gates  thereat  and  so  escape  liability  for  negli- 
gence of  the  gate  tender. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  124L  1254.] 

Exceptions  from  Superior  Court,  Worcester 
County;  William  Cushing  Wait,  Judge. 

Action  by  Joseph  Boucher  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. Verdict  was  ordered  for  defendant, 
and  plaintiff  brings  exceptions.  Exceptions 
sustained.  - 

Marvin  M.  Taylor,  for  plaintiff.  John  L. 
Hall,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff  was  In- 
jured at  a  grade  crossing  of  the  defendant's 
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railroad  in  Worcester.  The  undisputed  evi- 
dence tended  to  show  that  he  was  driving 
down  Front  street,  across  the  tracks  of  the 
defendant  and  of  the  Boston  ft  Albany  Rail- 
road, directly  in  front  of  the  union  station; 
that  the  street  crosses  nine  tracks  at  that 
point,  the  first  five  of  which  go  under  the 
arch  of  the  station;  that  the  first  three  of 
these  are  used  by  the  New  York  Central  ft 
Hudson  River  Railroad  Company  under  a 
lease  from  the  Boston  ft  Albany  Railroad 
Company,  and  the  fourth  and  fifth  for  the 
passenger  service  of  the  defendant's  railroad ; 
that  the  sixth,  seventh  and  eighth  are  used 
for  freight  service,  the  sixth  and  eighth  prin- 
cipally by  the  New  York  Central  ft  Hudson 
River  Railroad  Company  and  the  seventh  by 
the  defendant,  and  that  the  ninth  was  a  spur 
track  to  the  Bradley  Car  Works.  There  was 
evidence  that  five  lines  of  electric  cars  run 
through  the  street  and  over  these  railroad 
tracks  at  this  crossing,  and  that  many  teams 
pass  there.  Two  gates  were  maintained  on 
each  side  of  the  tracks,  which  were  raised  and 
lowered  by  a  gate  tender,  whose  gate  house 
was  near  the  center  of  the  crossing  at  the 
east  side  of  the  street,  between  the  fourth 
and  fifth  tracks.  The  plaintiff  was  driving 
southward,  the  gates  were  up  on  the  north 
side  of  the  crossing  and  he  drove  upon  the 
tracks,  but,  before  he  got  across  them,  the 
gates  on  the  southerly  side  were  seen  to  be 
down,  and  he  stopped  his  horse.  The  evi- 
dence tended  to  show  that,  as  he  was  driving 
upon  the  crossing,  one  of  the  defendant's 
trains  was  about  to  pass  over  it  on  the  fifth 
track,  and  the  gate  tender  started  to  put 
down  the  gates  to  exclude  persons  from  the 
crossing.  The  gates  on  the  northerly  side 
were  left  up  long  enough  to  allow  an  electric 
car  upon  the  crossing  to  pass  off  to  the 
northward,  and  during  that  time  the  plain- 
tiff and  his  companion  drove  on.  Afterwards 
the  gate  tender  raised  the  gates  on  the  south- 
erly side  to  let  the  plaintiff  off,  but  lowered 
them  again  quickly,  so  that  one  of  them  came 
down  between  the  horse  and  the  plaintiff  as  he 
was  sitting  in  the  wagon,  driving  southward. 
The  judge  ruled,  at  the  defendant's  request, 
that  the  defendant  was  not  liable  for  these 
acts  of  the  gateman,  and  ordered  a  verdict  for 
the  defendant. 

In  the  argument  before  us  both  parties 
have  assumed,  and  we  think  rightly,  that 
there  was  evidence  for  the  Jury  on  the  ques- 
tions whether  the  plaintiff  was  In  the  ex- 
ercise of  due  care,  and  whether  there  was 
negligence  on  the  part  of  the  gateman.  We 
must,  therefore,  consider  the  evidence  bearing 
upon  the  relations  of  the  gateman  to  the  de- 
fendant. 

We  understand  that  the  locations  of  the 
Boston  and  Albany  Railroad  and  of  the  de- 
fendant's railroad  are  adjacent  to  each  other 
at  the  crossing.  The  jury  could  hardly  fail  to 
find  that  this  was  a  dangerous  crossing,  call- 
ing for  great  precaution  for  the  safety  of 
travelers  on  the  street  Gates  were  main- 


tained, to  be  raised  and  lowered  by  a  gate- 
man,  to  exclnde  travelers  from  the  defend- 
ant's tracks  while  trains  were  passing.  There 
was  no  evidence  to  show  whether  the  defend- 
ant had  been  ordered  to  maintain  gates  and 
an  agent  to  open  and  close  them,  under  Rev. 
Laws,  c.  Ill,  f  192.  If  it  had.  It  would  be 
bound  to  obey  the  order,  and  would  be  liable 
for  the  negligence  of  its  agent  In  the  manage- 
ment of  the  gates.  If  there  had  been  no  such 
order,  the  jury  well  might  find  that  it  was  the 
duty  of  the  defendant  to  maintain  such  gates 
and  a  gateman  for  the  protection  of  travelers 
on  the  street,  and  that  it  would  be  liable  for 
accidents  caused  by  Its  failure  to  do  this. 
Eaton  v.  Fitchburg  Railroad  Company,  129 
Mass.  3G4.  The  evidence  tends  strongly  to 
show  that,  with  or  without  an  order  under 
the  statute,  there  were  compelling  motives  of 
duty  of  pecuniary  self-interest  to  Induce  the 
defendant  to  make  provision  for  the  operation 
of  gates  by  the  side  of  its  tracks  at  this 
crossing.  These  gates  were  being  operated  at 
the  time  of  the  accident,  and  had  been  main- 
tained and  used  for  a  long  time.  Without 
further  evidence,  the  Jury  might  well  find 
that  this  business,  being  done  on  the  defend- 
ant's premises,  apparently  in  its  Interest,  was 
the  defendant's  business.  The  evidence  went 
further,  and  tended  to  show  that  It  was  be- 
ing done  under  some  arrangement  made  by 
the  defendant  with  the  New  York  Central  ft 
Hudson  River  Railroad  Company,  the  nature 
of  which  was  not  disclosed.  This  strength- 
ened the  reasons  for  finding  that  the  defend- 
ant owned  and  controlled  the  business,  and 
that  it  was  done  in  its  Interest,  through  the 
agency  of  the  gate  tender.  Unless  it  ap- 
peared that  the  business  had  passed  out  of 
Its  control,  so  as  to  become,  as  to  proprietor- 
ship and  right  of  control,  the  business  of 
another,  the  gate  tender  in  doing  it  was,  in 
reference  to  liability  to  third  persons,  its 
servant  and  agent.  It  appeared  that  he  was 
hired  and  paid  by  the  New  York  Central  ft 
Hudson  River  Railroad  Company.  But  this 
circumstance  Is  not  inconsistent  with  an  ar- 
rangement whereby  he  was  furnished  to  the 
defendant  to  do  its  business  in  the  protection 
of  its  tracks,  as  its  representative,  for  whose 
negligence  it  would  be  liable.  The  lending 
of  one's  servant  to  another  party  to  act  in  his 
business,  subject  to  his  control,  is  common. 
The  law  in  relation  to  it  is  discussed  in 
Delory  v.  Blodgett,  185  Mass.  126,  69  N.  E. 
1078,  64  L.  R.  A.  114,  102  Am.  St.  Rep.  328, 
and  In  cases  there  cited.  It  was  also  con- 
sidered in  the  opinions  in  Dutton  v.  Amesbury 
National  Bank,  181  Mass.  154,  63  N.  E.  405. 
In  the  first  of  these  cases  the  determining 
facts  are  stated  as  follows:  "The  question 
In  every  case  Is  whether  the  proprietor  for 
whom  the  work  is  being  done  has  given  up 
his  proprietorship  of  the  particular  business 
to  an  independent  contractor,  and  has  thus 
divested  himself  of  the  right  of  control,  so 
that  he  has  no  longer  a  legal  right  to  ter- 
minate the  work  or  direct  it   If  he  has  done 
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nothing  to  limit  his  rights  In  regard  to  the 
business  which  Is  being  done  for  his  benefit, 
but  retains  his  proprietorship  of  It,  each  man 
who  works  in  it  is  legally  subject  to  bis  con- 
trol while  so  engaged,  and  in  reference  to  the 
rights  of  third  persons  who  are  affected  by 
the  work,  Is  his  servant."  We  are  of  opinion 
that  there  was  evidence  from  which  the  jury 
might  have  found  that  this  business  was  nev- 
er taken  out  of  tbe  proprietorship  or  right  of 
control  of  the  defendant,  and  that,  in  rela- 
tion to  third  persons,  the  gate  tender  was  its 
servant  or  agent 

The  testimony  is  entirely  consistent  with 
the  existence  of  such  an  arrangement  as  ap- 
peared in  Brow  v.  Boston  &  Albany  Railroad 
Company,  157  Mass.  399,  82  N.  E.  362,  in 
which  it  was  shown  that  the  Boston  &  Al- 
bany Railroad  Company  employed  a  gateman 
and  paid  him,  and  received  a  repayment  of  a 
part  of  his  wages  from  the  two  other  rail- 
road corporations  whose  tracks  were  a  part 
of  the  same  crossing.  Although  the  question 
was  not  before  the  court,  it  was  intimated  In 
the  opinion  that  the  jury  might  find  that  the 
three  railroad  companies  jointly  "employed  a 
common  agent,  for  whose  torts,  in  the  per- 
formance of  his  duty,  each  and  all  were  re- 
sponsible." 

It  was  not  necessary  that  the  plaintiff 
should  satisfy  the  jury  under  what  arrange- 
ment tbe  business  of  guarding  its  crossing 
was  being  done.  It  was  enough  if  evidence 
was  introduced  from  which  an  inference 
could  be  drawn  that  the  business  was  the  de- 
fendant's, and  that  the  person  doing  It  was 
its  agent  and  representative. 

The  view  most  favorable  to  the  defendant 
would  be  that,  by  the  arrangement  with  the 
New  York  Central  Company,  that  company 
became  an  Independent  contractor  with  the 
defendant,  and  undertook  to  do  the  business 
of  protecting  the  defendant's  railroad  with 
gates,  in  such  -a  way  as  to  leave  it  with  no 
right  to  control,  direct  or  manage  it  If  that 
were  tbe  arrangement  the  gate  tender  would 
not  be  the  defendant's  servant  But  It  does 
not  follow  that  the  defendant  would  not  be 
liable  for  his  failure  to  use  due  care  for  the 
protection  of  travelers  at  the  crossing.  If 
the  gates  were  maintained  in  obedience  to  an 
order  made  under  the  Rev.  Laws,  c.  111.  I 
192,  we  think  it  plain  that  the  corporation 
could  not  relieve  itself  from  liability  for  neg- 
ligence In  the  maintenance  and  management 
of  tbem  by  an  arrangement  with  an  inde- 
pendent contractor.  By  the  terms  of  tbe 
statute  they  are  to  be  maintained  by  the 
corporation's  agent  and  the  corporation  Is 
to  be  responsible  for  their  proper  main- 
tenance. Even  If  there  were  no  such  order, 
and  if  the  jury  found  that  It  was  the  defend- 
ant's duty  to  maintain  them  for  the  protec- 
tion of  the  public,  we  are  of  opinion  that  It 
was  a  duty  that  could  not  be  delegated,  either 
to  a  contractor  or  to  a  servant  In  such  a 
way  as  to  relieve  the  corporation  from  the 
obligation  to  see  that  due  care  was  exercised 
82  N.E.— 2 


for  the  safety  of  travelers.  It  Is  a  principle 
of  law  that  when  one  Is  conducting  a  busi- 
ness the  necessary  effect  of  which  Is  to  ex- 
pose others  to  great  danger,  so  that  he 
ought  to  take  precautions  for  their  safety,  he 
Is  responsible  for  the  negligence  of  an  in- 
dependent contractor  to  whom  he  intrusts  tbe 
performance  of  this  duty.  Woodman  v.  Met- 
ropolitan Railroad  Company,  149  Mass.  335, 
21  N.  E.  482,  4  L.  R.  A.  213,  14  Am.  St.  Rep. 
427;  Curtis  v.  Klley,  153  Mass.  123,  26  N.  E. 
421;  Blesslngton  v.  Boston,  153  Mass.  409, 
26  N.  B.  1113;  Pye  v.  Faxon,  156  Mass.  471, 
81  N.  E.  640.  We  are  of  opinion  that  the 
running  of  frequent  railroad  trains,  over  a 
grade  crossing  in  a  crowded  street  in  a  great 
city  Is  a  business  fraught  with  such  danger 
to  travelers  as  to  impose  upon  the  railroad 
corporation  that  runs  them  a  duty  to  take 
precautions  for  the  safety  of  the  travelers, 
which  comes  within  the  principle  just  stated. 
This  too  is  intimated,  although  not  expressly 
decided,  in  Brow  v.  Boston  &  Albany  Rail- 
road Company,  ubi  supra. 
Exceptions  sustained. 

(196  Mass.  873) 

KING  v.  NORCROSS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Oct  35,  1907.) 

1.  Negligence  —  Acrrs  Constituting  Negli- 
gence—Use  of  Land— Fires." 

Where  a  person  builds  a  fire  on  his  own 
premises,  it  is  his  duty  to  use  reasonable  care 
to  prevent  its  escape,  to  the  injury  of  the  prop- 
erty of  other  persons,  either  on  their  own  land 
or  on  his  land  by  his  invitation. 

[Ed.  Note.— For  cases  in  noint  see  Cent  Dig. 
voL  37,  Negligence,  §  28.] 

2.  Highways— Rights  of  Abutting  Owneb 
—Use  of  Highwat  fob  Other  Purposes  bt 
Abutting  Owneb. 

The  owner  of  land  through  which  a  high- 
way passes  has  a  right  to  make  any  reasonable 
use  of  the  highway  which  does  not  interfere  with 
the  enjoyment  of  the  public  easement. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
▼ol.  25,  Highways,  §  299.] 

3.  Negligence  —  Decxabation  —  Negativ- 
ing Unlawful  Act  of  Plaintiff. 

A  declaration  which  averred  that  defendant 
built  a  fire  on  his  premises,  and  so  negligently 
managed  it  that  plaintiff's  wood,  piled  on  the 
sides  of  the  highway,  adjacent  to  the  premises, 
was  destroyed,  is  not  demurrable  as  showing 
that  plaintiff  was  a  trespasser  in  putting  his 
wood  upon  the  sides  of  the  highway,  since  the 
wood  may  have  been  rightfully  either  upon  the 
plaintiff's  land,  through  which  the  highway 
passed,  or  the  land  of  a  third  person  within  the 
boundary  of  the  highway,  or  on  the  defendant's 
land,  and  plaintiff  is  not  called  upon  to  aver 
that  he  was  not  a  trespasser,  or  that  his  con- 
duct was  lawful;  the  presumption  in  that  re- 
spect being  in  his  favor. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  §§  186-193.] 

4.  Same— Negativing  Contributory  Negli- 
gence. 

Where  a  person  negligently  allows  a  fire 
set  on  his  own  premises  to  spread  to  the  adja- 
cent property  of  another,  it  becomes  a  nuisance 
to  such  property,  and  the  rule  that,  where  an 
action  is  for  an  injury  caused  by  negligence 
under  such  circumstances  that  the  conduct  of 
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the  plaintiff  reasonably  might  be  expected  to 
enter  directly  into  the  conditions  connected  with 
the  injury,  the  burden  is  upon  tbe  plaintiff  to 
plead  and  prove  that  his  own  negligence  was  not 
a  contributing  cause  of  it,  does  not  apply ;  and 
in  a  suit  for  damages  he  need  only  state  the 
facts  constituting  the  nuisance  and  allege  the 
injury,  his  conduct  having  no  such  probable  con- 
nection with  tbe  injury  as  to  require  bim  to 
aver  negatively  his  freedom  from  fault. 

[Ed.  Note.— For  cases  in  Doint,  see  Cent.  Dig. 
vol.  37,  Negligence,  §ft  18(>-193.] 

Appeal  from  Superior  Court,  Worcester 
County. 

Action  by  Benjamin  F.  King  against  Jo- 
slab  Norcross  to  recover  for  the  burning  of 
plaintiff's  wood.  From  a  judgment  for  de- 
fendant, founded  on  an  order  sustaining  his 
demurrer  to  tbe  declaration,  plaintiff  ap- 
peals.  Reversed,  and  demurrer  overruled. 

John  R.  Thayer,  Henry  H.  Thayer,  and 
Samuel  B.  Taft,  for  plaintiff.  Henry  F. 
Harris  and  WInfred  B.  Whiting,  for  defend- 
ant 

KNOWLTON,  C.  J.  This  case  comes  be- 
fore us  on  an  appeal  from  n  judgment  for 
the  defendant,  founded  on  an  order  sustain- 
ing his  demurrer  to  the  plaintiffs  declara- 
tion. The  declaration  Is  as  follows:  "And 
the  plaintiff  says  that  on  or  about  the  19th 
day  of  April,  1905,  the  defendant  carelessly 
and  negligently  built  a  fire  upon  tbe  prem- 
ises of  the  defendant,  within  the  limits  of 
tbe  turnpike,  so  called,  leading  from  the 
town  of  Sutton  to  the  town  of  MUlbury  in 
said  county,  and  being  a  public  highway, 
and  did  then  and  there  burn  a  large  quan- 
tity of  brush ;  that  owing  to  the  gross  care- 
lessness and  negligence  of  the  defendant, 
said  fire  was  so  unguarded  and  cared  for 
that  said  fire  spread  and  communicated  It- 
self to  certain  cord  wood  of  the  plaintiff,  to 
wit,  103  cords  stacked  and  standing  upon  the 
sides  of  said  highway,  and  wholly  destroyed, 
consumed  and  burned  up  a  great  portion 
thereof,  and  injured,  damaged  and  rendered 
worthless  the  balance  thereof,  to  the  great 
damage  of  the  plaintiff." 

If  the  defendant  built  a  fire  on  bis  own 
premises  to  burn  brush  as  alleged,  it  was 
bis  duty  to  use  reasonable  care  to  prevent  its 
escape  from  his  land  to  tbe  injury  of  the 
property  of  other  persons.  If  the  property  of 
other  persons  was  on  his  land  by  his  invita- 
tion, he  would  owe  a  like  duty  to  keep  the 
fire  from  injuring  It.  The  declaration  avers 
that  he  built  tbe  fire,  that  he  was  negligent 
in  the  management  of  it,  and  that  tbe  plain- 
tiff's property  was  destroyed  by  reason  of 
this  negligence.  This  states  a  case  of  liabili- 
ty to  the  plaintiff. 

The  principal  ground  on  which  the  demur- 
rer is  sought  to  be  sustained  by  the  defend- 
ant in  tbe  argument  is  that  the  plaintiff  was 
a  trespasser  In  putting  his  wood  upon  the 
sides  of  the  highway.  But  the  declaration 
does  not  show  this.  So  far  as  appears,  tbe 
wood  may  have  been  on  the  plaintiff's  land 
through  which  the  highway  may  have  pass- 


ed. The  owner  of  land  through  which  a 
highway  passes  has  a  right  to  make  any  rea- 
sonable use  of  it  which  does  not  interfere 
with  the  enjoyment  of  tbe  public  easement, 
and  there  are  many  places  in  sparsely  set- 
tled parts  of  the  state  where  wood  might  be 
piled  temporarily  within  the  limits  of  a  pub- 
lic highway  without  obstructing  travel  or  in- 
terfering with  the  use  of  the  way  for  any 
public  purpose.  Van  O'Linda  v.  Lothrop,  21 
Pick.  292-297,  32  Am.  Dec.  261;  Bobbins  v. 
Bo r man,  1  Pick.  122;  Adams  v.  Emerson,  6 
Pick.  57-58.  The  plaintiff's  wood  may  have 
been  on  tbe  land  of  a  third  person,  within  the 
boundary  of  the  highway,  or  it  may  have 
been  on  the  defendant's  land  under  some  ar- 
rangement that  imposed  upon  him  a  duty 
to  use  reasonable  care  to  prevent  Its  being 
burned. 

The  plaintiff  was  not  called  upon  to  aver 
that  be  was  not  a  trespasser,  or  that  he  was 
not  guilty  of  any  wrong  in  the  disposition  of 
his  wood.  The  law  does  not  presume  that 
his  conduct  was  unlawful,  but  In  that  re- 
spect the  presumption  is  in  his  favor. 

Another  subject  which  was  not  referred  to 
In  the  demurrer  nor  in  the  argument  before 
us  properly  may  be  considered  as  Involved  In 
the  case.  The  averment  is  that  tbe  defend- 
ant negligently  set  a  fire  on  his  land  and 
negligently  guarded  It,  whereby  the  plaintiff's 
wood  was  burned.  In  actions,  the  gist  of 
which  Is  negligence,  there  is  a  conflict  of  au- 
thority as  to  whether  a  plaintiff  must  nega- 
tive contributory  negligence  on  his  part  In 
England,  in  the  federal  courts  of  this  coun. 
try,  and  la  a  majority  of  the  state  courts  it 
Is  held  that  he  need  not  aver  nor  prove  the 
negative.  In  this  state  and  In  other  states 
It  Is  held  that,  where  the  action  is  for  an  In- 
jury caused  by  negligence,  under  such  cir- 
cumstances that  the  conduct  of  the  plaintiff 
reasonably  might  be  expected  to  enter  di- 
rectly into  the  conditions  connected  with  the 
injury,  tbe  burden  is  upon  the  plaintiff  to 
show  that  his  own  negligence  was  not  a  con- 
tributing cause  of  it  Averments  in  tbe  dec- 
laration should,  therefore,  be  made  accord- 
ingly. 5  Enc.  PI.  &  Pr.  4,  and  cases  cited  in 
the  note;  7  Am.  &  Eng.  Enc.  of  Law  (2d  Ed.) 
453,  and  notes.  But  this  rule  does  not  apply 
to  a  case  like  the  present  Although  setting 
a  fire  on  one's  own  land  for  a  proper  pur- 
pose is  a  lawful  act,  and  there  is  no  liability 
for  it  unless  there  Is  negligence  In  setting  or 
caring  for  it,  such  a  fire  Immediately  becomes 
a  nuisance  to  adjacent  property  if  it  is  neg- 
ligently suffered  to  send  sparks  or  flames  in- 
to combustible  material  on  the  property. 
The  sending  of  sparks  which  kindle  fires  up- 
on adjacent  property  is  not  strictly  a  tres- 
pass, but  It  is  much  like  a  trespass.  The 
fire  which  sends  them,  If  negligently  suffered 
to  burn,  Is  strictly  a  nuisance.  A  neighbor 
claiming  damages  because  bis  property  is 
injured  by  it  presents  his  case  properly  if  he 
states  tbe  facts  which  constitute  the  nui- 
sance, and  alleges  the  Injury.   His  own  con- 
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duct  has  no  such  probable  connection  with 
such  an  Injury  as  to  require  him  to  aver  neg- 
atively his  freedom  from  fault 

Judgment  reversed. 

Demurrer  overruled. 


(196  Mass.  369) 

COMMONWEALTH  v.  WALSH. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Oct.  15,  1907.) 

1.  Witnesses— Impeachment— Con  victioh  or 
Chime. 

Accused,  testifying  in  his  own  behalf,  is  a 
"witness,"  within  Rev.  Laws,  c.  175,  88  20.  21, 
declaring  that  accused  shall  at  bis  own  request 
be  allowed  to  testify,  and  providing  that  the 
conviction  of  a  witness  of  crime  may  be  shown 
to  affect  his  credibility,  and  his  prior  conviction 
of  crime  cannot  be  proved  on  his  cross-exam- 
ination, but  only  by  the  record  thereof. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  88  1142,  1148.] 

2.  Courts— Rules  of  Decision— Stake  De- 
cisis. 

The  doctrine  of  stare  decisis  does  not  pre- 
vent a  re-examination  of  the  question  of  the 
method  of  impeaching  accused,  testifying  in  his 
own  behalf,  by  proof  of  a  prior  conviction  of 
crime,  and  a  correction  of  the  previously  de- 
clared law,  if  found  erroneous. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  88  314-321.] 

Exceptions  from  Superior  Court,  Worces- 
ter County;  Loranus  E.  Hitchcock,  Judge. 

Peter  J.  Walsh  was  convicted  of  illegally 
selling  intoxicating  liquors,  and  he  brings  ex- 
ceptions. Sustained. 

George  S.  Taft,  Dlst  Atty.,  and  Ernest  I. 
Morgan,  Asst  Dlst  Atty.,  for  the  Common- 
wealth. John  F.  McGrath,  for  defendant. 

RUGO,  J.  The  defendant  was  tried  upon 
a  complaint  for  the  Illegal  selling  of  Intoxi- 
cating liquors.  He  offered  himself  as  a  wit- 
ness In  his  own  defense,  and  In  cross-examina- 
tion was  asked,  "Have  you  evef  been  convict- 
ed of  illegally  keeping  intoxicating  liquor  for 
sale?"  The  defendant  was  compelled  to  an- 
swer the  question,  and  replied  in  the  affirma- 
tive. His  exception  to  this  ruling  brings  the 
case  here. 

In  Commonwealth  v.  Quinn,  5  Gray  (Mass.) 
478,  and  Commonwealth  v.  Sullivan,  161 
Mass.  50,  36  N.  E.  583,  questions  were  asked 
of  witnesses  other  than  the  defendant  which 
were  treated  as  an  attempt  to  prove  a  con- 
viction of  crime,  on  cross-examination  and 
without  the  production  of  the  record,  for  the 
purpose  of  affecting  their  credibility.  It  was 
said  in  the  first  case  that  the  question  was 
Improperly  put  to  the  witness,  for  the  reason 
that  It  "Involved  the  fact  of  a  previous  con- 
viction, which  could  only  be  proved  by  rec- 
ord," and  this  decision  was  followed  in  the 
second  case.  The  same  practice  apparently 
has  been  assumed  to  apply  as  well  to  a  party 
offering  himself  as  a  witness  in  his  own  be- 
half as  to  other  witnesses  in  Commonwealth 
v.  Green,  17  Mass.  515-537,  Gertz  v.  Fitch- 
burg  R.  R.  Co.,  137  Mass.  77,  50  Am.  Rep. 


285,  Commonwealth  v.  Ford,  146  Mass.  131, 
15  N.  E.  153,  Lamoureux  v.  N.  Y.,  N.  H.  ft  H. 
R.  R.  Co.,  169  Mass.  338,  47  N.  E.  1009,  and 
Commonwealth  v.  Quigley,  170  Mass.  14,  48 
N.  E.  782.  This  was  early  held  to  be  the  law 
In  England.  Rex  v.  Castell  Carelnlon,  8 
East,  77.  It  has  been  argued  In  behalf  of 
the  commonwealth  that  the  rule  should  not 
be  applied  to  parties,  but  should  be  confined 
to  witnesses  not  parties.  No  such  distinction 
can  be  drawn  from  the  language  of  the  stat- 
ute. Rev.  Laws,  c.  175,  88  20,  21.  It  is  clear 
that  the  defendant  in  a  criminal  case  Is  com- 
prehended within  the  word  "witness"  as  used 
in  both  sections. 

It  Is  next  urged  that  these  decisions  should 
be  overruled  and  the  rule  established  permit- 
ting proof  of  such  conviction  by  a  cross-ex- 
amination of  the  witness.  State  v.  Bartlett 
98  Me.  432,  57  Atl.  588,  McGovern  v.  Hays,  75 
Vt  104,  53  Atl.  326,  McLaughlin  v.  Mencke, 
80  Md-  83,  30  Atl.  603,  Clemens  v.  Conrad,  19 
Mich.  170,  and  State  v.  Babcock,  25  R.  I.  224, 
55  Atl.  685,  are  cited  as  authorities  In  sup- 
port of  this  contention.  The  Massachusetts 
rule  Is  supported  by  Hall  v.  Brown,  30  Conn. 
551,  Kirscbner  v.  State,  9  Wis.  140,  and  New- 
comb  v.  Grlswold,  24  N.  Y.  298.  We  see  no 
sufficient  reason  for  overruling  Common- 
wealth v.  Quinn,  ubl  supra.  It  has  been  an 
established  rule  of  practice  In  this  common- 
wealth for  many  years,  and  has  Its  founda- 
tion hi  the  common  law  of  England.  While 
the  doctrine  of  stare  decisis  does  not  prevent 
re-examlnatlon  and  correction  of  principles 
previously  declared,  we  have  no  question  that 
the  practice  prevailing  in  this  Jurisdiction 
has  been  correctly  expounded  in  the  cases  we 
are  now  asked  to  overrule.  It  is  the  prov- 
ince of  the  court  to  declare  the  law,  and 
not  to  legislate.  It  is  generally  though  not 
universally  true,  that,  wherever  such  cross- 
examination  is  permitted,  it  Is  by  virtue  of  a 
statute.  See  2  Wigmore  on  Evidence,  8  1270, 
note  5. 

Exceptions  sustained. 


(1W  Mass.  309) 

COMMONWEALTH  v.  CONNECTICUT 

VALLEY  ST.  RY.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.   Oct  15,  1907.) 

1.  Cabbiees  —  Street  Railroads  —  Fabe  — 
School  Childben— "Public  Schools." 
The  schools  referred  to  in  Rev.  Laws,  c.  42, 
88  1,  2,  requiring  cities  and  towns  to  maintain 
certain  schools,  are  open  under  proper  regula- 
tions to  all  children  of  the  city  or  town,  as  pro- 
vided by  chapter  44,  6  3 ;  and  all  children  be- 
tween the  ages  of  7  and  14  are  obliged  to  at- 
tend such  schools,  unless  they  receive  equivalent 
instruction  outside  of  them,  as  provided  by 
chapter  44,  88  1.  2.  Held,  that  Rev.  Laws,  c 
112.  8  72,  providing  that  street  railway  com- 
panies shall  transport  pupils  of  the  "public 
schools"  at  half  fare,  while  traveling  to  and 
from  the  schoolbouses  in  which  tbey  attend 
school,  referred  to  those  schools  mentioned  in 
chapter  42,  §§  1,  2.  which  are  a  part  of  the 
svstem  of  compulsory  education  for  children, 
and  did  not  include  other  schools  maintained  at 
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public  expense,  such  as  Industrial  schools,  nau- 
tical schools,  evening  schools,  etc.,  authorized 
by  sections  10,  11,  12,  15,  and  16. 

2.  Schools  aud  School  Districts— Compul- 
sory Attendance— Other  Schools. 

Attendance  on  any  one  of  the  schools  re- 

Juired  to  be  maintained  by  Rev.  Laws,  c.  42,  SI 
0,  11,  12,  15,  16,  cannot  take  the  place  of  the 
compulsory  attendance  on  public  schools  estab- 
lished under  sections  1  and  2. 
8.  Carriers  —  Street  Railroads — Rates — 
Regulations— "Pupils." 

The  word  "pupils,"  as  used  in  Rev.  Laws, 
c  112,  ft  72,  requiring  street  railroads  to  trans- 
port the  pupils  of  public  schools  at  half  rates, 
means  children  and  youths  attending  the  pub- 
lic schools,  and  does  not  include  students  in 
colleges  and  professional  schools,  nor  young  men 
or  boys  attending  nautical  or  industrial  schools, 
nor  adults  attending  evening  schools  or  evening 
high  schools,  nor  children  attending  vacation 
schools. 

4.  Same — Private  Schools. 

Rev.  Laws,  c  112,  8  72.  requiring  street 
railroads  to  transport  "pupils  of  the  public 
schools"  at  half  rates,  was  amended  by  St  1906, 
p.  653,  c  479,  by  the  Insertion  of  the  words  "or 
private"  after  the  word  "public."  H«ld,  that 
the  word  "private."  as  so  used,  included  only  such 
schools  as  were  ejusdem  generis  with  the  public 
schools  previously  mentioned,  namely,  in  which 
instruction  was  permitted  to  take  the  place  of 
the  compulsory  instruction  required  in  the  pub- 
lic schools  designated  by  Rev.  Laws.  c.  42,  (ft  1, 
2,  and  hence  did  not  include  education  in  a  pri- 
vate business  college. 

Exceptions  from  Superior  Court,  Hamp- 
shire County;  John  A.  Aiken,  Judge. 

The  Connecticut  Valley  Street  Railway 
Company  was  indicted  for  alleged  refusal  to 
transport  pupils  of  public  or  private  schools 
at  half  rates,  A  verdict  of  guilty  was  ren- 
dered on  direction  of  the  trial  Judge,  and 
plaintiff  brings  exceptions. 

Richard  W.  Irwin,  Dlst  Atty„  for  the 
Commonwealth.  Warren,  Garfield  &  White- 
tide  and  Clement  R.  Lamson,  for  defendant 

KNOWLTON,  a  J.  Under  Rev.  Laws,  c. 
112,  |  72,  street  railway  companies  are  re- 
quired to  transport  "pupils  of  the  public 
schools,"  while  "travelling  to  and  from  the 
school  houses  In  which  they  attend  school," 
at  a  rate  of  fare  not  exceeding  one-half  the 
regular  fare  charged  for  the  transportation 
of  other  passengers  between  the  same  points. 
By  St  1906,  c  479,  this  section  was  amended 
by  the  Insertion  of  the  words  "or  private," 
after  the  word  "public,"  so  that  the  require- 
ment now  applies  to  pupils  of  the  public  or 
private  schools.  The  defendant  refused  to 
transport  at  this  rate  one  Chapin,  who  was 
attending  the  Northampton  Commercial  Col- 
lege, which  is  an  Institution  owned  and  con- 
ducted by  a  private  person  for  his  own  profit 
in  which  are  taught  among  other  subjects, 
telegraphy,  shorthand,  typewriting,  bookkeep- 
ing, office  practice,  phonography,  commercial 
law,  penmanship,  letter  writing,  English  gram- 
mar, arithmetic  and  rapid  calculation.  It 
had  180  students,  of  an  average  age  of  16  to 
19  years,  the  eldest  being  50  years  of  age. 
Forty  of  these  were  from  towns  in  which  the 
defendant  operates  its  railway,  and  these  40 


were  of  the  same  average  age.  The  eldest 
was  29  years  of  age.  An  indictment  having 
been  found  against  the  defendant  for  a  vio- 
lation of  the  law,  the  question  arose  at  the 
trial  whether  Chapin  was  a  pupil  of  a  private 
school,  within  the  meaning  of  the  statute. 

A  preliminary  question  is,  What  is  meant 
by  the  words  "public  schools"  in  this  stat- 
ute? Do  they  Include  all  schools  that  are 
supported  by  taxation  and  are  open  to  the 
public  under  reasonable  regulations,  or  are 
they  limited  to  schools  which  are  a  part  of 
our  system  of  compulsory  education  for  chil- 
dren, and  which  must  be  maintained  by  cities 
and  towns  and  be  open  to  all  children  of 
proper  qualifications,  and  must  be  attended 
by  all  children  unless  they  are  properly  in- 
structed elsewhere?  The  general  obligation 
of  cities  and  towns  to  maintain  schools  of 
the  latter  description  Is  set  forth  in  Rev. 
Laws,  c.  42,  §  1.  The  special  obligation  of 
cities  and  large  towns  to  maintain  high 
schools  Is  a  part  of  the  general  obligation  im- 
posed by  section  one,  and  la  stated  specially 
In  section  two,  of  the  same  chapter.  The 
schools  referred*  to  In  these  sections  are  open, 
under  proper  regulations,  to  all  the  children 
of  the  city  or  town.  Rev.  Laws,  c.  44,  ft  3. 
All  children  between  the  ages  of  7  and  14 
years  are  obliged  to  attend  these  schools  reg- 
ularly, unless  they  receive  equivalent  instruc- 
tion outside  of  them.  Rev.  Laws,  c  44,  ft! 
1,  2.  These  schools  are,  In  a  strict  sense, 
our  public  schools  for  the  education  of  chil- 
dren. In  different  parts  of  our  statutes  they 
are  referred  to  as  "the  public  schools,"  In  dis- 
tinction from  other  schools  maintained  for 
the  public  at  the  public  expense.  Towns  may 
establish  and  maintain  Industrial  schools, 
nautical  schools,  evening  schools  for  the  In- 
struction of  persons  over  14  years  of  age, 
evening  high  schools  for  the  instruction  of 
such  persons  and  schools  hi  summer  vaca- 
tions. Rev.  Laws,  c  42,  §§  10,  1L  12,  15,  16. 
Cities  and  towns  containing  a  certain  number 
of  inhabitants  are  compelled  by  law  to  main- 
tain some  of  these  last  mentioned  schools. 
Sections  11,  12.  Attendance  upon  any  one  or 
all  of  them  cannot  take  the  place  of  the  at* 
tendance  upon  public  schools  required  of  chil- 
dren by  the  statute.  See  sections  above  cit- 
ed, in  the  last  part  of  section  10,  an  indus- 
trial school,  although  maintained  for  the  pub- 
lic by  taxation.  Is  distinguished  In  terms 
from  the  public  schools.  There  is  a  provi- 
sion, in  section  27  of  this  chapter,  that  the 
school  committee  "shall  have  the  general 
charge  and  superintendence  of  all  public 
schools,  industrial  schools,  evening  schools 
and  evening  high  schools."  Here  again  "pub- 
lic schools"  are  distinguished  from  these  oth- 
er schools  maintained  at  the  public  expense 
for  the  public  benefit 

The  regularly  established  schools  for  the 
education  of  children  and  youth  which  must 
be  maintained  everywhere,  according  to  the 
size  and  ability  of  cities  and  towns,  and  must 
be  attended  by  all  the  children  of  1011001  am 
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unless  they  receive  approved  i  net  ruction  else- 
where, constitute  a  system  by  themselves, 
and  are  referred  to  In  different  parts  of  the 
statutes  as  the  public  schools.  In  distinction 
from  the  others.  They  are  the  schools  men- 
tioned under  that  name  In  Rev.  Laws,  c  42, 
§  49,  which  compels  the  maintenance  of  a 
sufficient  number  of  schoolhouses  "for  all 
children  who  are  entitled  to  attend  the  pub- 
lic schools."  In  many  other  sections  of  the 
statutes,  attendants  upon  the  public  schools 
are  referred  to  as  children. 

The  statute  which  we  are  now  to  Interpret 
provides  only  for  "pupils."  The  word  "pu- 
pils," by  derivation  and  the  definition  of  lex- 
icographers, Is  properly  applicable  to  children 
and  youth.  Students  in  colleges  and  profes- 
sional schools  are  not  called  pupils.  There  is 
much  to  show  that  the  pupils  of  the  public 
schools,  referred  to  In  the  act,  are  only  the 
children  and  youth  who  attend  the  day  schools 
maintained  under  Rev.  Laws,  c.  42,  §§  1,  2, 
4,  8-  The  Legislature  did  not  Intend  to  pro- 
vide in  this  chapter  for  the  transportation  of 
adults  attending  the  evening  schools  or  the 
evening  high  schools,  nor  for  the  "young 
men  or  boys"  attending  the  nautical  schools, 
nor  for  the  persons  attending  the  industrial 
schools,  nor  for  the  children  attending  vaca- 
tion schools,  In  no  one  of  which  does  attend- 
ance take  the  place  of  the  regular  attend- 
ance required  by  law  In  the  public  schools. 

In  the  case  of  Commonwealth  v.  Interstate 
Consolidated  Street  Railway  Company,  re- 
ported In  187  Mass.,  at  page  438,  73  N.  E. 
530,  the  constitutionality  of  this  statute  was 
considered,  and  the  decision  was  put  upon 
grounds  Inconsistent  with  the  contention  that 
the  schools  for  adults,  established  and  main- 
tained at  the  public  expense,  are  public 
schools,  within  the  meaning  of  the  act  The 
statute  was  treated  as  an  act  in  aid  of  the 
education  of  children  in  the  regularly  estab- 
lished public  schools. 

The  form  of  the  amendment  shows  that  the 
private  schools  now  Included  are  only  those 
which  are  ejusdem  generis  with  the  public 
schools  previously  mentioned.  There  are 
schools  of  theology,  schools  of  law,  schools  of 
medicine,  schools  of  dentistry,  schools  of  mu- 
sic, of  art,  of  architecture,  of  agriculture,  and 
many  others,  which,  in  a  broad  sense  are  pri- 
vate schools.  Students  In  these  schools  are 
not  In  the  same  class  with  pupils  In  public 
schools  in  reference  to  the  purpose  of  this 
enactment  The  public  schools  referred  to 
are  Intended  to  provide  general  instruction 
for  all  children  and  youth.  Even  If  they  cov- 
er a  broad  field,  they  are  not  Intended  to  take 
the  place  of  technical  schools,  or  of  colleges, 
or  of  others  of  the  higher  Institutions  of 
learning.  In  addition  to  the  subjects  special- 
ly designated  In  Rev.  Laws,  c.  42,  |  1,  the 
most  advanced  of  the  public  schools  are  lim- 
ited to  such  "subjects  as  may  be  required  for 
the  general  purpose  of  training  and  culture, 
as  well  as  for  the  purpose  of  preparing  pupils 
for  admission  to  the  state  normal  schools, 


technical  schools  and  colleges."  These  latter 
Institutions  are  here  recognized  as  of  a  dif- 
ferent class  from  the  public  schools  referred 
to  in  the  same  section.  In  Rev.  Laws,  c  44, 
f  2,  there  Is  a  provision  for  the  approval  of 
private  schools  by  the  school  committee,  when 
they  furnish  instruction  In  the  English  lan- 
guage In  all  the  studies  required  by  law,  and 
when  the  Instruction  equals  that  in  the  pub- 
lic schools  In  thoroughness,  efficiency,  and  in 
the  progress  of  the  pupils  under  It  A  pri- 
vate school,  properly  approved  under  this 
section  is  within  the  statute  before  us. 

It  is  quite  plain  that  colleges,  technical  and 
professional  schools,  and  other  institutions  of 
learning  which  do  not  cover  substantially  the 
same  field  as  the  schools  maintained  under 
Rev.  Laws,  c  42,  SI  l',  2,  are  not  within  the 
statute. 

We  are  of  opinion  that  the  students  in  the 
Northampton  Commercial  College  are  not  pu- 
pils of  a  private  school,  such  as  are  referred 
to  in  St  1906,  c  479. 

Exceptions  sustained. 

(196  Mass.  316) 

SMEDLEY  y.  JOHNSON  et  al 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.  Oct  15,  1907.) 

1.  Equity — Exceptions  to  Master's  Report. 

Under  chancery  rule  31,  requiring  a  master 
to  prepare  a  draft  of  his  report  and  to  notify 
counsel,  who  may  suggest  alterations,  and  pro- 
viding that  if,  thereafter,  either  party  is  not 
satisfied,  he  may  within  a  specified  time  bring 
in  written  objections,  and  that  no  exception 
shall  be  allowed  without  a  special  order,  unless 
founded  on  an  objection  made  before  the  master, 
exceptions  not  founded  on  previous  objections 
cannot  be  considered,  in  the  absence  of  a  special 
order. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  19,  Equity,  f  905.] 

2.  Same. 

An  exception  to  a  master's  report,  in  a 
suit  for  an  accounting  and  settlement  of  the 
affairs  of  a  partnership,  that  "plaintiff  excepts 
to  the  admission  of  the  evidence  to  show  who 
constituted  said  copartnership,"  does  not  "brief- 
ly and  clearly  specify  the  matter  excepted  to  and 
the  cause  thereof,"  as  required  by  chancery  rule 
32,  and  cannot  be  considered. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  19,  Equity,  f  910.] 

3.  Sams. 

An  objection,  made  during  the  hearing  be- 
fore the  master,  to  the  admission  of  evidence, 
is  not  such  an  objection  as  will  support  an  ex- 
ception to  the  master's  report  within  chancery 
rule  81;  but  the  objection  contemplated  is  a 
written  objection  to  the  report  itself  as  finally 
made  up,  and  an  exception  founded  on  an  ob- 
jection made  during  the  hearing  cannot  be  con- 
sidered, unless  allowed  by  special  order. 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  ft  908,  907T 

Exceptions  from  Superior  Court  Hampden 
County;  John  O.  Crosby,  Judge. 

Bill  by  Clark  L.  Smedley  against  Ira  John- 
son and  others.  Decree  for  defendants,  and 
plaintiff  brings  exceptions.  Affirmed. 

E.  H.  Lathrop  and  L.  M.  BIydenburgb,  for 
plaintiff.  J.  B.  Carroll  and  W.  H.  McClln- 
tock,  for  defendants. 
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KNOWLTON,  C.  J.  This  bill  In  equity  was 
brought  by  the  plaintiff  for  an  accounting  and 
a  settlement  of  the  affairs  of  a  partnership 
between  him  and  the  defendants.  The  de- 
fendants denied  that  he  was  a  member  of  the 
firm,  and  the  case  was  referred  to  a  master 
who  found  that  there  was  no  partnership  be- 
tween these  parties,  whereupon  the  bill  was 
dismissed  and  the  plaintiff  appealed.  The 
question  arises  on  exceptions  to  the  master's 
report,  four  in  number,  which  were  overruled 
by  the  superior  court. 

The  plaintiff  failed  to  comply  with  the 
equity  rules  of  the  superior  court  numbered 
31  and  32  in  regard  to  the  filing  of  objections 
and  exceptions  to  a  master's  report.  No  writ- 
ten objections  were  ever  filed  under  the  first 
of  these  rules,  and  no  formal  objection  ap- 
pears ever  to  have  been  made  as  a  foundation 
for  exception  1  or  for  exception  4.  Observ- 
ance of  the  rules  prescribing  the  method  of 
raising  questions  of  law  upon  the  report  of  a 
master  Is  important  to  secure  orderly  proced- 
ure and  to  preserve  the  rights  of  parties.  It 
has  been  decided  repeatedly  that  such  ques- 
tions cannot  be  considered  by  the  court  with- 
out a  substantial  observance  of  the  rules,  un- 
less the  delinquent  party  is  relieved  by  a  spe- 
cial order  under  rule  31.  Edwards-Hall  Co. 
v.  Dresser,  168  Mass.  130.  46  N.  E.  420 ;  Whit- 
worth  v.  Lowell,  178  Maes.  43,  59  N.  E.  700; 
Hllller  v.  Farrell,  18T>  Mass.  434,  70  N.  E.  424; 

Huntress  v.  Hanley,  194  Mass.  ,  80  N.  E. 

946 ;  Huntress  v.  Allen,  194  Mass.  — ,  80  N. 
E.  949.  Under  these  decisions  it  is  plain  that 
exceptions  1  and  4  are  Insufficient  because 
they  are  not  founded  upon  a  previous  objec- 
tion. 

Exceptions  2  and  3  relate  to  the  admission 
of  evidence  at  the  hearing  before  the  master. 
The  master's  report  shows  that  certain  ob- 
jections were  made  and  certain  exceptions 
were  alleged  when  the  evidence  was  received. 
If  such  an  objection,  appearing  In  the  body 
of  the  master's  report,  might  be  considered  a 
sufficient  foundation  for  an  exception  to  the 
master's  report,  without  bringing  in  any  writ- 
ten objections  under  rule  31,  this  second  ex- 
ception does  not  point  out  with  distinctness 
the  evidence  referred  to,  but  it  seems  to  re- 
late to  all  the  evidence  tending  to  show  who 
constituted  the  partnership.  It  does  not 
"briefly  and  clearly  specify  the  matter  except- 
ed to  and  the  cause  thereof,"  In  accordance 
with  the  requirement  of  rule  32.  Exception 
3  points  directly  to  the  admission  in  evidence 
of  a  certain  memorandum  in  writing  which 
the  report  shows  to  have  been  received 
against  the  defendants'  objection,  and  which 
therefore  raises  the  question  whether  an  ob- 
jection so  taken,  and  so  appearing,  can  be 
availed  of  as  a  sufficient  ground  for  an  ex- 
ception to  a  master's  report,  without  an  ob- 
jection In  writing  to  the  report  Itself.  While 
this  precise  question  was  not  involved  In  the 
decision  of  either  of  the  cases  above  cited,  the 
language  in  some  of  the  opinions  seems  broad 
enough  to  cover  it  The  exceptions  that  may 


be  taken  are  to  the  report  as  finally  made  up, 
and  not  to  rulings  of  the  master  during  the 
hearing,  that  may  have  become  Immaterial. 
The  rules  contemplate  objections  in  writing 
to  the  report  after  the  draft  of  it  has  been 
settled,  which  objections  are  to  be  appended  to 
the  report  These  are  not  the  same  as  oral 
objections  made  during  the  hearing,  but  are 
more  formal.  We  are  of  opinion  that  it  Is 
better,  in  the  interest  of  justice,  to  apply 
these  rules  with  some  strictness,  and  to  hold 
that  exceptions  cannot  be  allowed  without 
a  special  order  of  the  court,  unless  the  ob- 
jections on  which  they  are  founded  were 
made  in  writing  before  the  master  as  objec- 
tions to  the  report  itself.  The  purpose  of 
this  method  is  to  show  to  the  adverse  party 
and  the  court  in  a  convenient  form,  the  mat- 
ters which  are  alleged  to  be  erroneous.  It 
follows  that  the  second  and  third  exceptions 
which  relate  to  evidence  that  was  admitted 
under  objection,  must  be  overruled,  as  well 
as  the  first  and  fourth. 

It  may  not  be  Improper  to  add,  for  the  in- 
formation of  the  parties,  that  the  plaintiff 
does  not  appear  to  have  suffered  from  this 
failure  to  file  objections.  There  Is  nothing 
to  indicate  that  the  findings  referred  to  in 
the  first  and  fourth  exceptions  were  not  well 
supported  by  the  evidence.  The  memoran- 
dum referred  to  in  the  third  exception  seems, 
admissible  under  Rev.  Laws,  c.  175,  f  66. 
Hall  v.  Relnherz,  192  Mass.  52,  77  N.  E.  880. 
Most,  If  not  all,  of  the  oral  evidence  objected 
to  was  admissible  under  the  same  statute. 
See  Nagle  v.  B.  &  N.  Street  Ry.  Co.,  188 
Mass.  38,  73  N.  B.  1019. 

Decree  affirmed. 


(1S6  Mass.  397> 
TOOLE  v.  CRAFTS  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  16,  1907.) 

1.  Eviobncb— Parol  Evidence. 

A  written  waiver  of  demand,  without  limi- 
tation, made  by  an  indorser  of  a  note  after  the 
time  for  it  has  expired,  cannot  be  limited  by 
parol  evidence,  which  is  competent  only  on  the 
issue  of  fraud  or  mistake,  or  to  aid  the  court  to 
construe  it  in  the  light  of  the  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  20,  Evidence,  §  1799.] 

2.  Bills  and  Notes  —  Protest  —  Waiver  — 
Question  for  Jurt. 

In  an  action  against  an  indorser  on  a  note 
dated  April  2d,  payable  on  demand,  it  appeared 
that  the  indorsement  was  made  June  27,  1904, 
and  that  by  it  the  indorser  waived  "demand, 
notice,  and  protest."  There  was  evidence  that 
the  indorsement  referred  to  a  protest  which, 
if  made  within  60  days  of  the  date  of  the  note, 
would  have  fixed  the  liability  of  the  indorser, 
within  Rev.  Laws,  c.  73,  §  88;  and  there  was 
evidence  that  it  referred  to  a  future  protest, 
which  of  itself  would  have  been  ineffectual  to 
affect  the  rights  of  the  parties.  Held,  that  it 
was  for  the  jury  to  determine  which  of  the 
protests  was  the  subject-matter  of  the  indorse- 
ment, and  its  finding  for  the  indorser  was  con- 
clusive. 

Exceptions  from  Superior  Court,  Hampden 
County ;  William  Cushing  Walt  Judge. 
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Action  by  James  W.  Toole  against  Howard 
A.  Crafts  and  another.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  brings  ex- 
ceptions. Overruled. 

This  was  an  action  on  a  promissory  note, 
dated  April  2,  1900,  payable  to  the  order  of 
plaintiff  on  demand,  and  signed  by  defendant 
Howard  A.  Crafts  as  maker  and  by  defend- 
ant Linus  D.  Crafts  as  indorser.  The  in- 
dorsement was  made  June  27, 1904,  and  waiv- 
ed "demand,  notice,  and  protest" 

See  78  N.  B.  775. 

C.  T.  Callahan,  for  plaintiff.  Green  & 
Bennett,  for  defendants. 

SHELDON,  J.  It  is  argued  by  the  plain- 
tiff that  the  oral  evidence  introduced  at  the 
trial  was  not  competent  and  ought  not  to 
have  been  considered  on  any  other  question 
than  the  issues  as  to  whether  the  defendant's 
waiver  of  demand,  notice  and  protest  had 
been  procured  by  fraud  or  improper  induce- 
ment, or  was  made  under  a  mistake  or  In 
such  ignorance  of  the  material  facts  as  not 
to  be  binding;  and  that  the  jury  ought  not 
to  have  been  allowed  to  apply  it  to  the  ques- 
tion whether  the  waiver  was  of  a  past  or  of 
a  future  demand  and  notice,  or  even  to  con- 
sider that  question  at  all.  The  plaintiff  con- 
tends that  this  Indorsement  with  the  waiver 
which  it  contained  constituted  a  completed 
agreement  In  writing,  which  could  not  be 
varied  or  controlled  by  oral  evidence.  It  is 
not  disputed  on  either  side,  as  It  could  not 
be  (see  Rev.  Laws,  c  73,  §  126),  that  such  a 
waiver  may  be  made  as  well  after  as  before 
the  failure  to  make  seasonable  demand  and 
notice ;  and  the  plaintiff  claims  that  the  effect 
of  such  a  waiver,  made  without  limitation, 
cannot  be  limited  by  oral  evidence  of  the 
actual  meaning  of  the  parties  either  to  an 
antecedent  or  to  a  subsequent  failure  to  make 
proper  demand  and  give  proper  notice.  Leon- 
ard v.  Smith,  11  Mete.  330;  King  v.  Nichols, 
138  Mass.  18,  23.  This  doctrine  has  been 
maintained  In  other  actions  upon  promissory 
notes  in  our  own  decisions.  Torpey  v.  Tebo, 
184  Mass.  307,  68  N.  B.  223;  Rowe  v.  Bow- 
man, 183  Mass.  488,  67  N.  B.  636;  Equitable 
Marine  Ins.  Co.  v.  Adams,  173  Mass.  436,  438, 
53  N.  E.  883;  Wright  v.  Morse,  9  Gray,  337, 
69  Am.  Dec.  291.  It  has  been  upheld  in  other 
states  in  actions  upon  indorsements  made 
with  a  waiver  like  that  before  us.  Iowa  Val- 
ley State  Bank  v.  SIgstad,  96  Iowa,  491,  65 
N.  W.  407 ;  Lockwood  v.  Bock,  50  Minn.  142, 
52  N.  W.  391;  Farmers'  Exchange  Bank  v. 
Altura  Co.,  129  Cal.  263,  61  Pac.  1077.  It  Is 
one  of  general  application  and  ought  not  to  be 
departed -from.  We  agree  accordingly  with 
the  plaintiff  that  the  Jury  in  the  case  at  bar 
did  not  have  the  right  to  find  that  the  de- 
fendant's liability  was  In  any  respect  less 
than  that  Imported  by  the  words  of  the  In- 
dorsement which  he  signed;  nor  do  we  find 
anything  In  the  decision  formerly  made  In 
this  case  and  reported  in  193  Mass.  110,  78 
N.  B.  775,  to  lead  us  to  a  different  conclusion. 


But  it  does  not  follow  that  the  plaintiff's 
exceptions  can  be  sustained.  The  parol  evi- 
dence received  was  competent,  not  only  upon 
the  issues  of  fraud  or  mistake,  but  also  for 
the  purpose  of  applying  the  language  of  the 
written  agreement  to  Its  subject-matter,  and 
for  the  further  purpose  of  showing  the  cir- 
cumstances under  which  the  agreement  was 
made,  and  thus  giving  the  court  the  light  of 
those  circumstances  in  ascertaining  the  true 
construction  of  the  agreement.  Sutton  v.  Bow- 
ker,  5  Gray  (Mass.)  416;  Blanchard  v.  Page, 
8  Gray  (Mass.)  281,  287,  288;  Alvord  v.  Cook, 
174  Mass.  120,  54  N.  B.  499;  Scaplen  v. 
Blanchard,  187  Mass.  73,  72  N.  E.  346 ;  Ger- 
manla  Fire  Ins.  Co.  v.  Lange,  193  Mass.  67, 
78  N.  E.  746.  And  without  stating  this  evi- 
dence In  detail  we  are  of  opinion  that  the 
Jury  had  a  right  to  find  upon  it  that  in  the 
conversation  between  Allyn  and  the  defend- 
ant, which  preceded  and  brought  about  bis 
new  indorsement,  two  protests  of  the  note  in 
question  were  In  the  minds  of  the  parties; 
one,  which,  If  it  had  been  made  within  60 
days  of  the  date  of  the  note,  would  have  fixed 
the  liability  of  the  defendant  (Rev.  Laws,  c. 
73,  §  88;  Merritt  v.  Jackson,  181  Mass.  69,  62 
N.  E.  987) ;  and  another,  which  the  plaintiff's 
agent  contemplated  making  in  the  Immediate 
future,  which  of  itself  would  have  been  whol- 
ly inefficacious  to  affect  the  rights  of  the  par- 
ties. Under  these  circumstances  it  was  for 
the  Jury  to  say  upon  the  evidence  which  of 
these  two  separate  protests  (using  this  word 
to  include  demand  and  notice)  was  the  sub- 
ject-matter of  the  agreement,  or  In  other 
words  to  which  one  of  them  the  defendant's 
waiver  related.  Toole  v.  Crafts,  193  Mass. 
110,  78  N.  E.  775;  Flsk  v.  Flsk,  12  Cush. 
(Mass.)  150.  This  was  the  question  submitted 
to  them  by  the  court ;  and  their  finding  upon 
it  in  favor  of  the  defendant  cannot  now  be  re- 
viewed. 

The  result  is  that  the  plaintiff's  exceptions 
must  be  overruled;  and  It  is 
So  ordered. 

(196  Mass.  802) 

CONKLIN  v.  CONSOLIDATED  RT.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.   Oct  15,  1907.) 

1.  Evidence — Relevancy — Intent. 

Evidence  of  a  person's  intention  or  prepa- 
ration to  commit  a  particular  wrong,  subse- 
quently committed  by  him,  la  admissible  against 
him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  8  202.] 

2.  Same. 

To  render  proof  of  a  threat  of  violence  ad- 
missible, it  is  not  necessary  that  it  should  be 
directed  against  the  particular  person  on  whom 
the  wrong  was  subsequently  committed,  where 
there  was  such  a  general  threat  or  such  an 
indication  of  a  general  malicious  intent,  as 
could  be  found  to  include  such  person. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  177,  202,  211.] 

3.  Same— Res  Gestae— Admissibility. 

The  declaration  of  a  servant,  not  within  the 
scope  of  his  employment  is  admissible  against 
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his  employer  only  when  it  is  a  part  of  the  res 
gestre,  either  accompanying  the  act, '  which  is 
itself  material,  and  which  it  tends  to  explain,  or 
when  it  is  itself  a  part  of  the  transaction  under 
investigation. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  308,  346,  354,  3G5,  307, 
887.] 

4.  Same. 

The  rule  that  the  declaration  of  a  serv- 
ant, not  within  the  scope  of  his  employment, 
is  admissible  against  his  employer  only  when  it 
is  a  part  of  the  res  gestas,  is  applicable  to  dec- 
larations made  before  and  after  the  event  in 
question. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  SI  308,  346,  354,  865,  367, 
887.] 

5.  Assault — Evidence — Admissibility. 

In  an  action  by  a  physician  against  a  street 
railway  company  for  an  assault  committed  by 
its  conductor,  and  for  faUe  arrest  and  malicious 
prosecution  caused  by  the  conductor,  proof  of 
the  professional  standing  and  reputation  of 
plaintiff,  and  the  nature  and  extent  of  his  prac- 
tice before  and  after  the  injury,  is  admissible 
on  the  question  of  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  §  44.] 

6.  Witnesses —Competency— Knowledge  or 
Subject-Matteb. 

A  witness,  a  physician,  who  testified  that 
he  knew  plaintiff,  a  physician,  and  had  known 
him  for  over  20  years,  and  had  during  that  time 
been  frequently  in  consultation  with  him  pro- 
fessionally, was  competent  to  testify  with  re- 
spect to  the  nature  and  extent  of  the  practice 
of  the  physician. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  §§  80,  81.] 

7.  Trial — Evidence— Instructions. 

Where,  In  an  action  against  a  street  rail- 
way company  for  malicious  prosecution  institu- 
ted by  its  conductor,  the  jury  might  find  that 
the  prosecution  was  Instituted  by  the  conductor 
maliciously  and  without  probable  cause,  and 
that  he  acted  within  the  scope  of  his  authority, 
and  that  the  prosecution  was  made  known  to  a 
manager  of  the  company  and  was  ratified  by 
him,  the  refusal  to  charge  that  there  was  no 
evidence  to  sustain  the  action  was  proper. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  46,  Trial,  §§  596-612J 

8.  Corporations— Tobt8  of  Sebvart— Rati- 
fication. 

In  an  action  against  a  street  railway  com- 
pany for  malicious  prosecution  instituted  by 
its  conductor,  evidence  that  subsequent  to  the 
institution  ot  the  prosecution  the  manager  of 
the  company  stated  that  if  plaintiff  wanted  to 
come  to  see  him  he  could  settle  the  matter,  and 
if  not  he  could  go  ahead,  was  evidence  of  rati- 
fication by  the  company  of  the  act. of  the  con- 
ductor. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  §  1717.] 

9.  Assault — Trial — Instructions. 

Where,  in  an  action  against  a  street  rail- 
way company  for  assault  false  arrest  and  ma- 
licious prosecution,  based  on  the  act  of  its  con- 
ductor m  assaulting  a  passenger  and  causing  his 
arrest  and  prosecution,  an  instruction  that  if 
the  passenger  was  the  aggressor,  and  made  an 
unjustifiable  assault  on  the  conductor,  he  could 
not  recover  for  malicious  prosecution,  nor  for 
arrest  and  assault  was  properly  refused;  for, 
though  the  passenger  was  the  aggressor,  and 
made  an  unjustifiable  assault  the  company  was 
liable,  if  the  conductor  used  excessive  force. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  4,  Assault  and  Battery,  5  58.] 


Exceptions  from  Superior  Court,  Hamp- 
shire County;  John  F.  Brown,  Judge. 

Action  by  William  H.  Conklin  against  the 
Consolidated  Railway  Company.  There  was 
a  judgment  for  plaintiff,  and  defendant 
brings  exceptions.  Sustained. 

This  was  an  action  of  tort  in  three  counts, 
the  first  for  an  assault,  the  second  for  false 
arrest,  and  the  third  for  malicious  prosecu- 
tion. Plaintiff  was  a  physician,  and  while 
in  a  car  of  defendant  he  was  assaulted  by 
the  conductor,  and  subsequently  arrested 
and  prosecuted.  A  witness,  a  physician,  tes- 
tified that  he  had  known  plaintiff  for  over 
20  years,  and  had  during  that  time  been  fre- 
quently consulted  with  plaintiff  In  a  profes- 
sional capacity,  and  stated  that  plaintiff 
had  the  most  extensive  and  desirable  prac- 
tice at  the  place  of  his  residence.  Another 
witness  testified  that  on  the  day  after  the 
arrest  of  plaintiff  he  had  a  conversation 
with  the  manager  of  defendant  and  that  the 
manager  stated  that  he  would  have  settled 
the  matter,  and  that  If  plaintiff  wanted  to 
come  to  see  him,  he  could  settle  it;  If  not 
be  could  go  ahead.  Defendant  requested  the 
following  instructions:  "(0)  There  is  no  evi- 
dence to  Buetain  the  allegation  of  the  third 
count  of  the  declaration,  and  the  verdict 
must  be  for  the  defendant  on  that  count" 
"(0)  If  the  plaintiff  was  the  aggressor,  and 
made  an  unjustifiable  assault  on  either  mo- 
tornian  or  conductor,  he  cannot  recover  on 
his  count  for  malicious  prosecution,  nor  on 
his  count  for  arrest  and  assault" 

Irwin  &  Hardy,  for  plaintiff.  John  C. 
Hammond,  for  defendant 

SHELDON,  J.  The  witness  Jacobs  was 
allowed  against  the  exception  of  the  defend- 
ant to  testify  that  the  defendant's  con- 
ductor Killoy,  while  on  the  defendant's  car, 
had  said  in  a  talk  with  the  witness  that  he 
would  assault  some  one  on  the  car. before 
be  got  tbrougb.  The  plaintiff  was  not  on 
this  car,  and  the  time  of  the  talk  is  no  fur- 
ther fixed  than  by  the  witness'  statement 
that  it  was  a  "comparatively  short  time" 
before  the  alleged  assault  on  the  plaintiff.  It 
was  agreed  on  both  sides  that  there  was  an 
encounter  between  the  conductor  and  the 
plaintiff;  but  there  was  much  contradictory 
evidence  as  to  which  of  them  was  the  ag- 
gressor. The  jury  were  instructed  to  consid- 
er this  testimony  of  Jacobs  only  upon  the 
question  whether  the  conductor  did  or  did 
not  begin  the  assault 

The  plaintiff's  counsel  contend  that  this 
evidence  was  competent  on  the  general  doc- 
trine that  upon  the  issue  whether  a  person 
has  done  an  act  evidence  of  an  intention  or 
design  in  his  mind  to  do  that  act  is  material, 
and  that  his  contemporaneous  acts  and  dec- 
larations tending  to  show  that  he  has  such, 
intention  are  competent  to  show  this  fact 
Commonwealth  v.  Trefethen,  157  Mass.  180, 
31  N.  E.  961,  24  L.  R.  A.  235;  Inness  v. 
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Boston,  Severe  Beach  &  Lynn  Railroad,  168 
Mass.  433,  47  N.  EL  193;  Viles  v.  Waltham, 
167  Mass.  542,  32  N.  E.  001,  34  Am.  St  Rep. 
811;  Commonwealth  v.  Crowley,  165  Mass. 
569,  43  N.  E.  500.  If  this  action  were  against 
the  conductor  himself,  the  plaintiff's  con- 
tention would  be  well  founded.  A  defend- 
ant's intention  or  preparation  to  commit  the 
particular  wrong  which  it  is  charged  that 
he  afterwards  did  commit  may  always  be 
shown  in  evidence  against  him.  There  are 
many  decisions  to  this  effect  Common- 
wealth v.  Williams,  2  Cush.  (Mass.)  584; 
Commonwealth  v.  Cboate,  105  Mass.  451; 
Commonwealth  v.  Chase,  147  Mass.  507,  18 
N.  E.  565;  Commonwealth  v.  Quinn,  150 
Mass.  401,  23  N.  E.  54;  Commonwealth  v. 
Crowe,  165  Mass.  130,  42  N.  E.  563.  Nor  is 
It  necessary  that  a  threat  of  violence  such 
as  was  here  in  question  should  be  directed 
against  the  particular  person  upon  whom  the 
wrong  was  afterwards  committed,  if  there 
was  such  a  general  threat  or  such  an  in- 
dication of  a  general  malicious  Intent  as 
could  properly  be  found  to  have  Included 
that  person  within  its  scope.  Commonwealth 
v.  Snell,  180  Mass.  12,  75  N.  E.  75,  1  L.  R.  A. 
(N.  S.)  1019;  State  v.  Lapage,  57  N.  H.  545, 
24  Am.  Rep.  60;  Hopkins  v.  Commonwealth, 
60  Pa.  9,  88  Am.  Dec.  518;  State  v.  Grant 
79  Mo.  113,  49  Am.  Rep.  218;  Dixon  v. 
State,  13  Fla.  636;  Shaw  v.  State,  102  6a. 
660,  29  S.  EL  477;  Burton  v.  State,  115  Ala. 
1,  22  South.  685;  People  v.  Craig,  111  Cal. 
460,  44  Pac.  186. 

But  In  our  opinion  the  question  of  the 
admissibility  of  this  evidence  must  be  de- 
termined upon  the  principle  that  the  mere 
declaration  of  a  servant  or  agent,  not  within 
the  scope  of  his  employment  or  authority, 
is  admissible  against  his  employer  or  prin- 
cipal only  when  it  constitutes  a  part  of  the 
res  gestae,  when  it  either  accompanies  an 
act  which  Is  itself  competent  and  material 
to  be  proved  and  which  It  tends  to  qualify, 
characterize  or  explain,  or  when  it  Is  Itself 
a  part  of  the  transaction  under  investiga- 
tion. It  is  conceded  that  this  is  the  general 
doctrine  both  of  our  own  decisions  and  of 
those  of  other  jurisdictions.  Lund  v.  Tyngs- 
borough,  9  Cusb.  (Mass.)  36;  Nutting  v. 
Page,  4  Gray  (Mass.)  581,  584;  Brookfleld 
v.  Warren,  128  Mass.  287;  Morrison  v. 
Lawrence,  186  Mass.  456,  458,  72  N.  E.  01; 
New  Jersey  Steamboat  Co.  v.  Brockett  121 
U.  S.  637,  7  Sup.  Ct  1030,  30  L.  Ed.  1040; 
Vlcksburg  &  Meridian  Railroad  v.  O'Brien, 
110  U.  S.  00,  7  Sup.  Ct.  118,  30  L.  Ed.  200; 
Patterson  v.  Wabash,  St  Louis  &  Pacific 
Railway,  54  Mich.  01,  10  N.  W.  761;  Chicago 
&  Northwestern  Railway  v.  Fllmore,  57  111. 
265;  Marlon  v.  Chicago,  Rock  Island  &  Pa- 
cific Railway,  64  Iowa,  568,  21  N.  W.  86; 
Forsee  v.  Alabama  Great  Southern  Railroad, 
63  Miss.  66,  56  Am.  Rep.  801;  Alabama 
Great  Southern  Railroad  v.  Frazier,  03  Ala. 
45,  0  South.  303,  30  Am.  St.  Rep.  28;  Ala- 
bama Great  Southern  Railroad  v.  Hawk,  72 


Ala.  112,  47  Am.  Rep.  408.  We  perceive  no 
logical  difference  In  the  application  of  this 
principle  between  declarations  made  before 
and  those  made  after  the.  event  In  question. 
Mobile  &  Montgomery  Railroad  v.  Ashcroft 
48  Ala.  15;  San  Antonio  &  Aransas  Pass 
Railway  v.  Robinson,  78  Tex.  277,  11  S. 
W.  327;  Louisville  &  Nashville  Railroad  v. 
Stewart  56  Fed.  808,  6  C.  C.  A.  147.  And 
the  very  argument  made  here,  that  such 
declarations,  even  though  not  in  themselves 
binding  upon  the  master,  are  yet  competent 
to  show  the  state  of  mind  or  the  intention 
of  the  servant  who  made  them,  has  been 
held  to  be  unavailing.  Newson  v.  Georgia 
Railroad,  66  Ga.  57;  International  &  Great 
Northern  Railroad  v.  Telegraph  &  Telephone 
Co.,  60  Tex.  277,  5  8.  W.  517,  5  Am.  St.  Rep. 
45.  It  is  no  more  competent  for  a  mere  serv- 
ant to  make  evidence  against  his  employer 
by  an  antecedent  statement  or  manifestation 
of  his  feelings  than  by  any  other  admission 
which  he  may  be  willing  to  make. 

We  need  not  consider  whether  this  evi- 
dence would  have  been  admissible  if  the  dec- 
laration had  been  made  while  the  plaintiff 
was  on  the  car  and  with  direct  reference 
to  him.  Under  the  circumstances  before  us, 
the  question  presented  is  almost  exactly  the 
converse  of  that  which  was  considered  in 
Bonino  v.  Caledonlo,  144  Mass.  299,  402,  11 
N.  B.  08,  and  must  be  governed  by  the  rea- 
soning of  that  case.  We  are  unable  to 
avoid  the  conclusion  that  this  evidence  ought 
not  to  have  been  admitted;  and  it  undoubt- 
edly must  have  been  prejudicial  to  the  de- 
fendant 

The  exception  to  the  admission  of  Dr.  Rus- 
sell's testimony  cannot  be  sustained.  It  was 
competent  to  prove  the  professional  stand- 
ing and  reputation  of  the  plaintiff  and  the 
nature  and  extent  of  his  practice  before  and 
after  the  injury,  upon  the  question  of  dam- 
ages. Wheeler  v.  Hanson,  161  Mass.  370, 
87  N.  BL  882,  42  Am.  St  Rep.  408;  Rooney 
v.  New  York,  New  Haven  &  Hartford  Rail- 
road, 178  Masa.  222,  53  N.  E  435;  Harmon 
v.  Old  Colony  Railroad.  168  Mass.  377,  47 
N.  E.  100;  George  v.  Haverhill,  110  Mass. 
506.  And  the  judge  properly  might  find  that 
the  witness  had  sufficient  acquaintance  with 
the  plaintiffs  practice  to  answer  the  ques- 
tions put  to  him.  Pierce  v.  Boston,  164 
Mass.  92,  41  N.  E.  227;  Amory  v.  Melrose, 
162  Mass.  556,  39  N.  E.  276;  Prendible  v. 
Connecticut  River  Manuf.  Co.,  160  Mass. 
131,  35  N.  E.  675;  Lawrence  v.  Boston.  119 
Mass.  126;  Law  ton  v.  Chase,  108  Mass. 
238;  Moulton  v.  McOwen,  103  Mass.  587. 
The  witness'  knowledge  was  greater  than 
that  of  the  witnesses  whose  testimony  was 
excluded  In  Nelson  v.  Boston  &  Maine  Rail* 
road,  155  Mass.  356,  20  N.  E.  586.  If  specific 
objection  had  been  taken  to  the  witness' 
answers  a  more  difficult  question  might  have 
been  presented;  but  this  is  not  shown  to 
have  been  the  case.  Putnam  v.  Harris.  103 
Mass.  58,  62,  63,  78  N.  E.  747.   Nor  does  it 


Digitized  by  Google 


26 


82  NORTHEASTERN  REPORTER. 


(Mass. 


appear  whether  any  or  what  additional  tes- 
timony was  offered  upon  thi»  subject.  We 
cannot  say  that  there  was  error  in  this  rul- 
ing. Lund  v.  Tyng8borough,  9  Cush.  (Mass.) 
36;  Commonwealth  v.  Sturtivant,  117  Mass. 
122,  19  Am.  Rep.  401;  Stone  v.  Common- 
wealth, 181  Mass.  438,  G3  N.  E.  1074. 

There  was  no  error  In  refusing  the  de- 
fendant's sixth  request  for  rulings.  The  Ju- 
ry had  a  right  to  find  that  the  prosecution 
was  instituted  by  its  conductor  and  Its  serv- 
ant Judge  maliciously  and  without  probable 
cause,  and  that  they  acted  within  the  scope 
of  their  authority  from  the  defendant  in 
what  they  did.  Krulevitz  v.  Eastern  Rail- 
road, 140  Mass.  573,  575,  5  N.  E.  500.  They 
might  also  find  on  the  evidence  of  Cook 
that  before  trial  the  prosecution  was  made 
known  to  Punderford,  a  manager  or  super- 
intendent of  the  defendant,  and  was  ratified 
by  him.  The  evidence  of  such  a  ratification 
by  assenting  to  the  prosecution  and  intimat- 
ing a  readiness  on  his  part  either  to  settle 
It  or  allow  it  to  go  on,  was  stronger  than 
that  which  was  held  to  be  sufficient  in  White 
v.  Apsley  Rubber  Co.  (Mas*.)  80  N.  E.  500, 
8  L  R.  A.  (N.  S.)  484. 

The  defendant's  ninth  request  undoubtedly 
contains  a  correct  statement  of  the  law  as 
to  the  count  for  malicious  prosecution,  al- 
though plainly  it  could  not  have  been  given 
In  full,  for  the  defendant  of  course  would 
have  been  liable  on  the  first  count  although 
the  plaintiff  was  the  aggressor  aud  made  an 
unjustifiable  assault  on  the  motorman  or 
conductor,  If  the  defendant's  servants  then 
used  excessive  force  upr-n  him.  Brown  v. 
Gordon,  1  Gray  (Mass.)  182;  Coleman  v.  New 
York  &  New  Haven  Railroad,  106  Mass.  160; 
Collins  v.  Wise,  190  Mass.  206,  76  N.  EL 
657.  But  the  plaintiff  contends  that,  so  far 
as  it  applied  to  the  count  for  malicious  prose- 
cution, this  instruction  was  given  in  sub- 
stance. As,  however,  there  must  be  a  new 
trial  on  account  of  the  admission  of  the  tes- 
timony of  Jacobs,  and  as  the  question  Is 
hardly  likely  to  arise  again  in  exactly  the 
same  way,  it  Is  unnecessary  to  consider  this 
exception  further. 

The  many  other  exceptions  taken  by  the 
defendant  have  not  been  argued  and  we  treat 
them  as  waived. 

Exceptions  sustained. 


(196  Mass.  336) 

LAMMI  v.  MILFORD  PINK  GRANITE 
QUARRIES. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Oct.  15,  1907.) 

1.  Master  and  Servant  —  Providing  Safe 
Place  to  Work. 

Where  the  condition  of  premises  in  ref- 
erence to  provision  for  the  safety  of  men  work- 
ing there  was  under  the  control  of  the  employ- 
er s  superintendent,  the  latter  was  chargeable 
with  conditions  within  his  observation  of  which 
he  might  have  known  with  the  exercise  of  rea- 
sonable care. 


2.  Same— Injury  to  Employe— Negligence- 
Evidence— Question  foe  Jury. 

Whether  an  employe  in  a  quarry  was  in- 
jured through  the  negligence  of  the  employer's 
superintendent  held,  under  the  facts,  for  the 
jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  1051-1067.] 

3.  Same— Contributory  Negligence— Ques- 
tion for  Jury. 

Whether  an  employe  in  a  quarry  was  at 
the  time  of  his  injury  exercising  proper  care 
held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  88  1089-1132.] 

4.  Same. 

An  employe  in  a  quarry,  when  obeying  or- 
ders of  the  employer's  superintendent,  may  rely 
on  the  experience  and  authority  of  the  superin- 
tendent. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  8  778.] 

5.  Same— Assumption  of  Risk,, 

An  employe  does  not  assume  a  risk  caused 
by  the  negligence  of  the  superintendent  of  the 
employer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  88  567-573.] 

6.  Appeal— Exceptions— Waiver. 

An  exception  not  argued  will  not  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  4256.] 

Exceptions  from  Superior  Court,  Worcester 
County;  Francis  A.  Gasklll,  Judge. 

Action  by  Alfred  Lamm!  against  the  Mil- 
ford  Pink  Granite  Quarries.  There  was  a 
judgment  for  plaintiff,  and  defendant  brings 
exceptions.  Overruled. 

William  A.  Pew,  Jr.,  and  Daniel  F.  Gay, 
for  plaintiff.  Frank  Bulkeley  Smith,  T.  H. 
Gage,  Jr.,  and  Frank  F.  Dresser,  for  defend- 
ant 

KNOWLTON,  a  J.  The  plaintiff,  while 
working  In  a  quarry,  was  injured  by  a  large 
stone  which  slipped,  and  slid  against  his  leg 
and  foot  The  questions  before  us  are  wheth- 
er there  was  evidence  of  negligence  of  the 
defendant's  superintendent  and  of  due  care 
on  the  part  of  the  plaintiff  In  their  relations 
to  the  accident 

The  stone  weighed  about  five  tons.  It  was 
In  the  pattern  yard  of  the  quarry,  a  short 
distance  from  the  edge  of  the  pit  out  of  which 
it  had  been  raised  by  a  derrick.  At  the  place 
where  it  rested  the  bed  of  the  yard  was  a 
sloping  surface  of  solid  rock,  and  upon  it 
was  a  quantity  of  loose  stone  chips,  of  differ- 
ent sizes  from  small  fragments  to  pieces 
nearly  two  feet  in  diameter.  Chips  were 
cleared  off  and  carried  away  from  time  to 
time,  but  at  the  time  of  the  accident  they 
bad  accumulated  to  a  considerable  depth. 
One  Peavy  was  a  superintendent,  having  gen- 
eral charge  of  the  business,  and  spending  a 
considerable  portion  of  his  time  in  that  part 
of  the  quarry.  The  evidence  tended  to  show 
that  the  stone  was  taken  out  of  the  pit  by 
Peavy's  direction,  that  he  was  within  ten 
yards  of  it  when  it  was  lifted  upon  the  chips 
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In  the  pattern  yard,  and  that  it  remained  in 
the  same  place  a  week  or  ten  days  before 
the  accident,  during  which  period  Peavy  was 
frequently  there.  He  ordered  the  plaintiff 
and  three  other  men  to  get  a  stick  or  log 
which  lay  near  the  lower  side  of  the  stone, 
and  use  it  for  a  fender  for  a  stone  that  other 
men  were  raising  from  the  pit.  The  other 
men  working  with  the  plaintiff,  lifted  one 
end  of  the  log  away,  so  that  it  lay  at  an 
angle  of  about  35  degrees  with  the  side  of 
the  stone,  and  the  plaintiff  undertook  to  lift 
the  log  while  standing  between  it  and  the 
stone.  The  etone  slipped  and  caught  his 
foot  and  broke  his  leg.  Peavy  was  standing 
within  ten  feet  while  the  work  was  going  on. 
There  was  no  testimony  that  any  one  touched 
the  stone.  In  the  attempt  to  move  the  log,  or 
did  anything  different  from  that  which  might 
have  been  expected  in  moving  the  log. 

We  are  of  opinion  that  the  jury  properly 
might  find  the  superintendent  negligent  in  al- 
lowing the  stone  to  be  placed  and  to  remain 
a  long  time  on  this  sloping  bed  of  stone  chips, 
where  it  might  slip  and  slide  from  a  slight 
disturbing  canse,  or  possibly  without  any 
visible  disturbance.  The  work  of  removing 
the  log  which  lay  at  its  side  would  be  likely 
to  disturb  the  bed  of  chips,  and  the  jury 
might  have  found  that,  when  the  superintend- 
ent directed  the  four  men  to  remove  it,  he 
should  have  given  directions  or  taken  precau- 
tions for  their  safety.  The  condition  of  the 
yard  in  reference  to  provision  for  the  safety 
of  the  men  working  there  was  under  his 
supervision  and  control.  He  was  charged 
with  a  duty  in  regard  to  it,  and  while  many 
details  of  the  work  properly  could  be  Intrust- 
ed to  servants,  he  could  not  shut  his  eyes  to 
conditions  and  results  which  were  within  his 
observation,  or  which  he  might  know  with 
the  exercise  of  reasonable  care.  While  the 
evidence  of  negligence  in .  the  present  case 
may  not  be  so  strong  as  in  Mahoney  v.  Bay 
State  Pink  Granite  Co.,  184  Mass.  287,  68  N. 
E.  234,  the  two  cases  are  much  alike,  and  the 
same  principles  are  applicable  to  both.  We 
are  of  opinion  that  there  was  evidence  for 
the  jury  on  this  branch  of  the  case. 

We  are  also  of  opinion  that  the  question 
whether  the  plaintiff  was  in  the  exercise  of 
due  care  was  rightly  submitted  to  the  jury. 
Until  a  short  time  before  the  accident,  when 
he  came  to  work  for  the  defendant,  the  plain- 
tiff's only  experience  in  quarries  had  been 
in  drilling  in  the  pit,  and  he  testified  that  be- 
fore the  accident  he  had  never  seen  a  stone 
slip  in  the  pattern  yard.  He  properly  might 
trust  something  to  the  experience  and  author- 
ity of  the  superintendent,  and  he  was  acting 
in  obedience  to  orders.  Meagher  v.  Crawford 
Laundry  Machinery  Co.,  187  Mass.  586,  73 
N.  E.  853.  While  he  assumed  the  ordinary 
risks  of  the  business,  be  did  not  assume  the 
risk  of  injury  from  the  negligence  of  the  su- 
perintendent Mahoney  v.  Bay  State  Pink 
Granite  Co.,  ubi  supra. 

The  exception  to  the  admission  of  the  testi- 


mony of  the  plaintiff's  expert  has  not  been 
argued  by  the  defendant. 
Exceptions  overruled. 


(196  Mass.  323) 

BARNES  v.  HOSMER. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Oct.  15,  1907.) 

1.  Fixtures— Reservation  Phiob  to  Affix- 
ing. 

A  building  once  affixed  to  real  estate  be- 
comes a  portion  of  it,  unless  there  was  a  prior 
written  or  oral  agreement  with  the  owner  of 
the  land  that  it  should  remain  personal  prop- 
erty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fixtures,  §§  1-5.] 

2.  Same  —  Actions  —  Evidence  —  Subse- 
quent Recognition  of  Reservation. 

An  original  agreement  that  a  building  af- 
fixed to  real  estate  should  remain  personal  prop- 
erty may  be  shown  by  inference  from  the  subse- 
quent recognition  of  rights  which  could  only  re- 
sult from  its  existence. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  23,  Fixtures,  §  74.] 

3.  Frauds.  Statute  of— Conversion  of  Fix- 
tubes  into  Person altt. 

When  a  building  has  become  affixed  to 
realty  without  a  previous  agreement  that  it 
should  remain  personal  property,  it  cannot  be 
converted  into  personal  property  by  any  subse- 
quent parol  agreement  with  the  owner  of  the 
land  without  a  severance. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Frauds,  Statute  of,  §  86.] 

Exceptions  from  Superior  Court,  Hampden 
County;  William  Cushing  Walt  Judge. 

Action  by  William  A.  Barnes  against  Wil- 
liam W.  Hosmer.  Judgment  for  defendant 
and  plaintiff  excepts.   Exceptions  overruled. 

H.  N.  Cross,  for  plaintiff.  F.  A.  Ballon, 
for  defendant 

RUGG,  J.  It  was  agreed  by  the  parties 
at  the  argument  that  the  house,  for  the  con- 
version of  which  this  action  is  brought  stood 
upon  land  of  the  Woronoco  Paper  Company. 
Its  title  came  by  a  chain  of  six  deeds,  which 
were  In  evidence  as  far  back  as  1881,  no 
one  of  which  contained  any  reservation,  ex- 
ception, or  mention  of  the  building.  It  had 
stood  about  thirty  years,  but  there  was  no 
evidence  as  to  the  circumstances  under  which 
it  was  constructed  or  placed,  nor  as  to  who 
was  the  owner  of  the  land,  nor  whether  it 
was  done  by  the  owner  or  a  stranger  to  the 
title,  and  if  by  a  stranger,  what  his  rela- 
tions were  to  the  owner  of  the  freehold,  nor 
anything  to  show  that  at  or  near  that  time 
anybody  treated  it  as  personal  property.  A 
building  once  affixed  to  the  real  estate  be- 
comes a  portion  of  it,  unless  prior  to  Its 
being  so  affixed  there  Is  a  written  or  oral 
agreement  with  the  owner  of  the  land  that  It 
shall  remain  personal  property.  Aldrlch  v. 
Husband,  131  Mass.  480;  Glbbs  v.  Esty,  15 
Gray,  587;  Morris  v.  French,  106  Mass.  326 ; 
Madigan  v.  McCarthy,  10S  Mass.  376,  11 
Am.  Rep.  371;  Hartwell  v.  Kelly,  117  Mass. 
235. 
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Such  an  original  agreement  or  understand- 
ing may  be  shown  by  Inference  from  the  sub- 
sequent recognition  of  rights,  which  can  only 
result  from  Its  existence.  Morris  v.  French, 
106  Mass.  326,  327;  Howard  v.  Fessenden, 
14  Allen  (Mass.)  124;  Korbe  v.  Barbour,  130 
Mass.  255.  There  is  no  evidence  warranting 
such  an  inference  in  this  ease.  Attributing 
Its  utmost  weight  to  all  the  evidence  intro- 
duced, it  goes  no  farther  than  to  show  at 
most  a  subsequent  parol  recognition  of  an  un- 
defined privilege  existing  in  the  person  who 
assumed  to  own  the  building.  The  evidence 
covers  only  the  few  years  last  past,  and  shows 
that  the  Woronoco  Paper  Company  asserted 
the  right  to  assent  to  any  transfer  of  interest 
in  the  building  In  order  to  give  such  transfer 
any  validity,  and  a  recognition'  of  this  claim 
by  most  of  the  parties  In  interest  No  con- 
veyance of  the  building  by  the  owner  of  the 
land  was  shown.  When  a  building  has  be- 
come afBxed  to  the  realty,  without  any  .pre- 
vious agreement  that  It  should  remain  person- 
al property,  It  cannot  thereafter  be  convert- 
ed into  personal  property  by  any  parol  agree- 
ment with  the  owner  of  the  land  without  a 
severance.  There  was  no  evidence  of  any 
severance.  Burfc  v.  Hollls,  98  Mass.  55;  Poor 
v.  Oakman,  104  Mass.  300;  Guernsey  v.  Wil- 
son, 134  Mass.  482;  Dudley  v.  Foste,  63  N. 
H.  57,  56  Am.  Rep.  489 ;  Leonard  v.  Clough, 
133  N.  Y.  292,  31  N.  E.  93,  16  L.  R.  A.  305. 
To  give  effect  to  any  such  oral  agreement  or 
any  course  of  conduct  Indicating  such  a  subse- 
quent oral  agreement  would  be  In  contra- 
vention of  the  statute  of  frauds.  The  in- 
struction, therefore,  that  the  jury  must  re- 
turn a  verdict  for  the  plaintiff  in  the  event 
that  it  was  found  that  the  Woronoco  Paper 
Company  owned  the  land  was  correct.  Nei- 
ther of  the  prayers  for  instructions  presented 
by  the  plaintiff  were  in  accordance  with  the 
principles  of  law  we  have  stated,  and  were 
therefore  properly  refused. 

Exceptions  overruled. 


(196  Maaa.  876) 

COLBURN  v.  MARBLE. 
(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.  Oct  16,  1907.) 

1.  Breach  of  Marriage  Promise— Chastity 
— Evidence  of  Reputation. 

Defendant  having  merely  attempted  to  show 
specific  acta  of  unchastity  of  plaintiff,  and  not 
having  attacked  her  reputation,  plaintiff  may 
not  In  rebuttal  prove  her  good  reputation  for 
chastity. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Breach  of  Marriage  Promise,  §  36.] 

2.  Evidence— Character  or  Reputation. 

Character  may  not  be  shown  by  specific 
acta,  but  only  by  evidence  of  reputation. 

[Ed.  Note— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §  187.] 
8.  Breach  of  Marriage  Promise— Indecent 

and  Immodest  Conduct. 

While  actual  unchastity  of  a  woman,  ei- 
ther before  or  after  her  engagement  not  waived, 
justifies  the  man  in  breaking  his  engagement, 
her  mere  immodest  and  inuecent  couuuct  or 


fore  her  engagement  does  not  justify  him  in  so 

doing. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Breach  of  Marriage  Promise,  §  4.] 

4.  Same— Mitigation  op  Damages. 

Evidence  of  specific  immodest  and  indecent 
acts  of  a  woman  before  her  engagement,  not 
known  to  the  man  till  after  the  engagement  on 
learning  which  he  ceased  his  relations  with  her. 
are  not  admissible  in  mitigation  of  damages  for 
his  breach  of  promise:  but  at  most,  evidence 
of  her  character  is  admissible  for  this  purpose. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Breach  of  Marriage  Promise,  5  45.] 

5.  Same— Reason  for  Breaking  Promise- 
Evidence. 

Defendant  may  not  testify  that  it  was  be- 
cause of  what  another  told  him  that  he  ceased 
going  to  plaintiff's  house,  most  of  the  matters 
told  him  not  justifying  him  in  breaking  his  en- 
gagement, so  that  it  was  immaterial  whether  his 
conduct  was  based  on  them ;  but,  he  being  per- 
mitted to  testify  to  all  that  he  did  after  the 
information  was  given  him,  this  is  all  he  is 
entitled  to. 

6.  Same— Unchastity  Before  Promise. 

Where  plaintiff  was  guilty  of  unchastity 
before  defendant's  promise  to  her,  and  did  not 
inform  him,  and  he  did  not  know  of  it  till  after 
action  brought  she  cannot  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Breach  of  Marriage  Promise,  |  4.] 

7.  Same— Fraud. 

Mere  silence  on  the  part  of  a  woman,  with- 
out inquiry  by  the  man  she  la  engaged  to.  though 
resulting  in  the  concealment  of  matters  which 
would  have  broken  the  engagement,  if  known, 
does  not  constitute  fraud  on  her  part. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Breach  of  Marriage  Promise,  §  4.] 

8.  Same— Instructions— Waiver  of  Defense. 

An'  instruction  that  if  defendant  abandoned 
plaintiff  for  any  reason  other  than  her  forni- 
cation with  another,  such  fornication  would  be 
no  defense,  though  be  would  have  been  justified 
at  the  time  of  his  abandonment  in  breaking  his 
promise  because  of  such  fornication,  if  he  had 
then  known  of  it,  is  erroneous,  so  far  as  con- 
cerns any  act  of  fornication  not  then  known  to 
him,  ana  which,  therefore,  he  could  not  have 
waived. 

9.  Appeal — Harmless  Error. 

Any  error  against  defendant  In  an  instruc- 
tion, in  an  action  for  breach  of  promise,  that 
if  defendant  abandoned  plaintiff  for  any  reason 
other  than  her  fornication,  such  fornication 
would  be  no  defense,  is  harmless ;  defendant  hav- 
ing relied  only  on  testimony  as  to  plaintiff's 
condition  at  a  certain  time,  which  the  jury 
must  have  found  was  due  to  him.  and  on  hia 
claim  relative  to  her  relation  with  another, 
which  the  jury  expressly  negatived. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3.  Appeal  and  Error,  88  4225-4228.] 

10.  Breach  of  Marriage  Promise— Instruc- 
tions—Fornication. 

A  requested  instruction,  that  evidence  of 
fornication  by  plaintiff  could  be  considered  in 
mitigation  of  damages,  is  too  broad,  in  not  ex- 
cluding fornication  with  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Breach  of  Marriage  Promise,  8  45.] 

11.  Appeal— Waiver  of  Exceptions— Fail- 
ure to  Argue. 

An  exception  to  refusal  to  define  a  word, 
not  having  been  argued,  will  be  treated  as 
waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  88  4256,  4259.] 

Exceptions  from  Superior  Court  Norfolk 
County ;  John  C.  Crosby,  Judge. 
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Action  by  Grace  Colburn  against  Charles 
E.  Marble  for  breach  of  promise  and  seduc- 
tion. The  answer  specifically  averred  that, 
If  defendant  ever  made  such  promise,  which 
defendant  denied,  he  was  justified  In  break- 
ing it.  He  testified  that  he  never  promised 
or  intended  to  marry  plaintiff,  but  had  re- 
peated Intercourse  with  her,  and  gave  her 
money,  till  a  conversation  he  had  with  one 
Wilson,  after  which  he  did  not  go  to  her 
house  or  have  anything  to  do  with  her. 
There  was  a  verdict  for  plaintiff,  and  defend- 
ant brings  exceptions.   Exceptions  sustained. 

H.  T.  Richardson,  for  plaintiff.  Elisha 
Greenhood,  for  defendant. 

SHELDON,  J.  In  our  opinion  the  plaintiff 
ought  not  to  have  been  allowed  to  prove  In 
rebuttal  her  good  reputation  for  chastity. 
The  general  principle  Is  that  in  civil  actions 
evidence  of  character  or  reputation  is  not  ad- 
missible for  the  purpose  of  meeting  evidence 
of  specific  acts  of  misconduct  Day  v.  Ross, 
154  Mass.  13,  27  N.  E.  676.  Cases  in  which 
the  character  of  the  plaintiff  is  put  directly 
in  issue,  as  In  slander  or  libel,  or  In  which 
evidence  of  general  reputation  may  be  receiv- 
ed as  bearing  upon  a  question  of  notice  or 
of  probable  cause,  are  not  really  exceptions 
to  the  rule.  This  rule  Is  clearly  stated  with 
a  full  citation  of  authorities,  in  Geary  v. 
Stevenson,  169  Mass.  23,  31,  47  N.  E.  508.  It 
was  applied  to  an  action  for  breach  of  prom- 
lse  of  marriage,  by  the  Supreme  Court  of 
Pennsylvania  in  Leckey  v.  Bloser,  24  Pa.  401. 
It  has  been  applied  in  England  to  the  anal- 
ogous case  of  an  action  by  a  parent  for  the 
seduction  of  a  daughter.  Bamfleld  v.  Massey, 
1  Camp.  460;  Dodd  v.  Norrls,  3  Camp.  519. 
The  defendant  had  merely  attempted  to  show 
specific  acts  of  unchastity  on  the  part  of  the 
plaintiff ;  he  had  not,  by  attacking  her  repu- 
tation, opened  the  field  to  her  to  offer  evi- 
dence to  support  it,  as  In  Smith  v.  Hall,  69 
Conn.  651,  38  Atl.  386.  So  far  as  the  deci- 
sions In  some  other  states  go  beyond  the  doc- 
trine here  adopted  we  do  not  regard  them  as 
sound.  The  defendant's  exception  upon  this 
subject  must  be  sustained. 

The  defendant  also  offered  to  prove  cer- 
tain Instances  of  immodest  and  Indecent  con- 
duct of  the  plaintiff  In  1902,  prior  to  his  al- 
leged promise,  together  with  evidence  that  he 
did  not  learn  of  these  things  until  1906,  and 
that  he  then  ceased  his  relations  with  her. 
This  evidence,  so  far  as  It  did  not  tend  to 
.show  actual  unchastity  on  her  part,  was  ex- 
cluded ;  and  the  defendant's  exception  to  this 
ruling  raises  tne  next  question  to  be  consid- 
ered. 

There  Is  much  authority  for  saying  that 
the  defendant  had  the  right  to  show,  if  he 
could  do  so,  that  the  plaintiff's  reputation 
for  chastity  was  bad  before  the  making  of 
his  promise.  Boynton  v.  Kellogg,  3  Mass. 
189,  3  Am.  Dec  122 ;  Woodard  v.  Bellamy,  2 
Root  (Conn.)  354;  Von  Stroch  v.  Griffin,  77 


Pa.  504 ;  Capehart  v.  Carradlne,  4  Strob.  (S. 
C.)  42;  Morgan  v.  Yarborough,  5  La.  Ann. 
316 ;  Burnett  v.  Simpkins,  24  111.  264 ;  But- 
ler v.  Eschleman,  18  111.  44 ;  Denslow  v.  Van 
Horn,  16  Iowa,  476;  Stewart  v.  Smith,  92 
Wis.  76,  65  N.  W.  736 ;  Kantzler  v.  Grant,  2 
111.  App.  236.  But  the  evidence  offered  by 
the  defendant  could  not  have  been  admitted 
upon  that  ground;  for  it  is  settled  in  this 
commonwealth  that  character  is  not  to  be 
shown  by  evidence  of  specific  acts,  but  only 
by  evidence  of  reputation.  McCarty  v.  Cof- 
fin, 157  Mass.  478,  32  N.  E.  649;  Miller  v. 
Curtis,  158  Mass.  127,  131,  32  N.  E.  1039,  85 
Am.  St.  Rep.  469,  and  cases  there  cited. 
There  Is  nothing  inconsistent  with  this  In 
Sullivan  v.  Lowell  &  Dracut  Ry.,  162  Mass. 
536,  39  N.  E.  185 ;  and  the  rule  as  to  human 
beings  Is  recognized  in  Palmer  v.  Coyle,  187 
Mass.  136,  139,  72  N.  B.  844. 

Actual  unchastity,  either  before  or  after 
the  making  of  a  promise  of  marriage,  if  there 
has  been  no  waiver  of  the  objection,  will  jus- 
tify a  defendant  in  breaking  the  engagement 
for  that  reason.  Young  v.  Murphy,  3  Blng. 
N.  C.  54;  Irving  v.  Greenwood,  1  Car.  & 
P.  350;  Bench  v.  Wemick,  1  C.  &  K.  463; 
Snowman  v.  Wardwell,  32  Me.  275;  Foster 
v.  Hanchett,  68  Yt  319,  35  Atl.  316,  54  Am. 
St  Rep.  886.  But  these  and  the  many  other 
decisions  which  might  be  cited  to  the  same 
effect  do  not  help  the  defendant ;  for  he  was 
allowed  to  offer  testimony  of  this  kind,  and 
none  of  the  offers  which  were  excluded  went 
further  than  the  claim  that  the  plaintiff's 
actions  bad  been  Immodest  and  indecent  (Fry 
v.  Leslie,  87  Ya.  269,  12  S.  E.  671) ;  and  con- 
duct of  this  kind  prior  to  the  engagement 
never  has  been  held  to  justify  a  breach  of 
promise.  Indeed,  the  mere  fact  that  the 
plaintiff  in  a  suit  like  this  has  in'  some  re- 
spects violated  the  criminal  law  would  not 
be  enough  for  this  purpose.  Berry  v.  Bake- 
man,  44  Me.  164. 

The  defendant  however  contends  that  the 
evidence  was  competent  in  mitigation  of  dam- 
ages; and  it  has  been  held  in  some  other 
states  that  indelicate,  immodest,  or  Indecent 
conduct  on  the  part  of  the  plaintiff  In  a  suit 
of  this  character,  though  not  amounting  to 
actual  unchastity,  is  yet  to  be  considered  by 
the  jury  in  assessing  damages.  Palmer  v. 
Andrews,  7  Wend.  (N.  Y.)  142.  Stewart  v. 
Smith,  92  Wis.  76,  65  N.  W.  736;  Stratton 
v.  Dole,  45  Neb.  472,  63  N.  W.  875.  And  in 
Boynton  v.  Kellogg,  3  Mass.  189,  3  Am.  Dec. 
122,  the  defendant  was  allowed  at  the  trial 
to  give  in  evidence  any  Instances  of  miscon- 
duct and  even  of  indelicacy  in  the  plaintiff; 
but  the  decision  of  the  full  court  was  only 
that  the  defendant  could  not  prove  In  mitiga- 
tion of  damages  her  general  bad  character 
after  the  promise  and  before  the  breach.  The 
somewhat  broader  statements  of  this  deci- 
sion made  in  Butler  v.  Eschleman,  18  111.  44, 
and  in  the  dissenting  opinion  of  Davles,  J., 
in  Johnson  v.  Jenkins,  24  N.  Y.  252,  258,  are 
not  to  be  supported. 
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The  argument  on  which  these  cases  were 
decided  seems  to  have  been  that  a  woman  of 
loose  conversation  and  immodest  demeanor 
would  suffer  less  from  a  breach  of  an  engage- 
ment to  marry  than  one  of  purer  mind  and 
more  reserved  bearing;  a  supposition  which 
we  think  it  would  be  difficult  to  Justify.  And 
it  is  not  without  significance  that  these  deci- 
sions were  made  in  states  in  which  exemplary 
or  vindictive  damages  are  allowed  in  some  In- 
stances to  be  given;  and  there  was  perhaps 
greater  reason  for  allowing  It  to  be  shown 
that  the  plaintiff's  conduct  had  not  been 
morally  blameless  than  would  be  the  case  in 
this  commonwealth,  where  no  greater  dam- 
ages can  be  given  than  a  compensation  for 
the  Injury  actually  sustained.  Nor  does  the 
argument  seem  to  go  further  than  to  leave  it 
to  the  jury  to  say  what  damages  should  be 
given  to  a  woman  of  the  character  that  they 
might  find  to  be  indicated  by  what  was  shown 
to  have  been  her  conduct  But  If  this  is  so, 
the  evidence  of  her  specific  actions  would  be 
material  only  as  throwing  light  upon  her 
character;  and  we  have  already  seen  that 
in  this  commonwealth,  although  a  different 
rule  prevails  In  some  other  states,  character 
can  be  proved  only  by  evidence  of  reputation. 

Accordingly  we  find  no  error  In  the  rulings 
refusing  to  admit  the  evidence  which  has 
been  spoken  of. 

Nor  has  the  defendant  any  right  of  excep- 
tion to  the  ruling  refusing  to  allow  him  to 
testify  that  it  was  because  of  what  Wilson 
told  him  that  he  stopped  going  to  the  plain- 
tiff's house.  It  may  be  that  the  question 
which  he  put  was  excluded  by  reason  of  its 
form;  and  the  defendant  at  the  argument  be- 
fore us  waived  his  exception  to  the  exclusion 
of  a  simijar  question  put  in  a  correct  form. 
But  we  are  of  opinion  that  the  evidence  was 
Incompetent  in  substance.  The  defendant's 
claim  was  that  what  Wilson  told  him  Includ- 
ed all  the  matters  which  had  previously  been 
excluded,  and  which  we  have  already  seen 
were  incompetent.  It  may  be  granted  that 
the  defendant  In  a  suit  like  this  may  show  In 
defense  that  he  broke  off  the  contract  to  mar- 
ry by  reason  of  material  misconduct  in  the 
other  party.  Sheahan  v.  Barry,  27  Mich. 
217;  Snowman  v.  Wardwell,  32  Me.  275; 
Espy  v.  Jones,  37  Ala.  379.  But  this  did  not 
entitle  the  defendant  either  to  introduce  in- 
competent evidence  under  the  guise  of  show- 
ing the  reason  for  his  acts,  or  to  show  that 
he  had  broken  off  his  relations  with  the 
plaintiff  for  reasons  which  did  not  justify 
him  in  so  doing.  As  most  of  the  matters 
communicated  to  him  by  Wilson  were  incom- 
petent and  could  not  themselves  be  testified 
to,  it  was  Immaterial  whether  his  conduct 
was  based  upon  them.  He  was  permitted  to 
testify  to  all  that  he  did  after  this  conversa- 
tion, and  that  under  the  circumstances  was 
all  that  he  was  entitled  to.  Moreover,  even 
if  It  could  be  supposed  that  what  he  did  was 
based  wholly  on  material  misconduct  by  the 
Dlalntlff,  the  most  that  he  could  have  testi- 


fied to  upon  his  story  would  have  been  that 
he  himself  ceased  committing  fornication 
with  the  plaintiff  because  Wilson  told  him 
that  she  had  previously  committed  the  same 
offense  with  some  one  else.  This  reason 
could  not  have  fitted  any  claim  of  his  so  as 
to  constitute  a  defense.  Nor  could  the  jury 
have  disconnected  this  alleged  reason  from 
the  setting  in  which  the  defendant  would 
have  used  it,  and  attached  it  to  an  entirely 
different  set  of  facts,  the  very  existence  of 
which  the  defendant  denied.  The  defend- 
ant's state  of  mind  could  have  applied  to 
the  facts  only  as  he  then  understood  them  to 
be;  it  might  or  might  not  have  been  his 
state  of  mind  upon  other  and  different  facts. 
Accordingly,  the  evidence  was  rightly  ex- 
cluded. 

The  judge  ruled  that  if  the  plaintiff  was 
guilty  of  unchastity  before  the  defendant's 
promise  to  her,  and  did  not  Inform  him  and 
he  did  not  know  of  it  until  after  action 
brought,  the  verdict  must  be  for  him.  This 
was  correct.  The  judge  also  added  at  the 
request  of  the  plaintiff  that  "mere  silence  on 
her  part,  without  Inquiry  by  him,  though  re- 
sulting in  the  concealment  of  matters  which 
would  have  broken  the  engagement  if  known, 
would  not  constitute  fraud  on  her  part"; 
and  the  defendant  excepted  to  this.  But  this 
too  was  correct.  Van  Houten  v.  Morse,  162 
Mass.  414,  416,  38  N.  EL  706,  26  L.  R.  A.  430, 
44  Am.  St.  Rep.  373.  The  parties  have  ar- 
gued the  case  as  if  this  amounted  to  a  with- 
drawal of  the  ruling  first  made;  and,  if  that 
were  so,  It  would  be  erroneous  for  the  rea- 
sons heretofore  stated.  But  we  do  not  so  un- 
derstand it.  And  the  further  ruling  given, 
that  If  the  defendant  abandoned  the  plain- 
tiff "for  any  reason  other  than  her  fornica- 
tion with  another,  such  fornication  would 
now  be  no  defense  to  this  action,  even  though 
he  would  have  been  justified  at  the  time  of 
such  abandonment  In  breaking  his  promise 
by  reason  of  such  fornication  if  he  had  then 
known  of  it."  although  supported  by  Sheahan 
v.  Barry,  27  Mich.  217,  was  erroneous,  so 
far  as  It  applied  to  any  act  of  fornication 
which  was  not  then  known  to  him,  and 
which  accordingly  he  could  not  be  said  to 
have  waived.  The  true  rule  was  that  which 
had  been  previously  stated  to  the  jury.  But 
the  defendant  has  not  sufflered  by  this  error; 
for  he  relied  only  upon  the  testimony  con- 
cerning the  plaintiff's  condition  in  Septem- 
ber, 1903,  which  the  jury  must  have  found  to 
have  been  due  to  the  defendant  himself,  and 
upon  his  claim  relative  to  Martin,  which  the- 
jury  have  expressly  negatived. 

The  defendant  also  excepted  to  the  judge's 
refusal  to  instruct  the  jury  that  evidence  of 
fornication  on  the  part  of  the  plaintiff  could 
be  considered  In  mitigation  of  damages.  But 
this  request  was  too  broad.  It  Included  for- 
nication committed  with  the  defendant,  and 
so  could  not  have  been  given.  Espy  v.  Jones, 
37  Ala.  379;  Johnson  v.  Smith,  3  Pittsb.  R. 
(Pa.)  184.   Nor,  for  the  reasons  above  stated, 
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has  the  defendant  suffered  by  Its  not  having 
been  given. 

The  exception  to  the  refusal  of  the  judge 
to  define  the  word  "seduced,"  as  requested 
by  the  defendant,  has  not  been  argued  and 
we  treat  It  as  waived. 

Exceptions  sustained. 


(1S6  Mass.  326) 

COMMONWEALTH  v.  PORN. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Oct.  15,  1907.) 

1.  Physicians  and   Surgeons  —  Pbaotick 
Without  Licenses— Mid wifebt. 

Where  a  trained  nurse  practiced  obstetrics 
and  used  printed  prescriptions  for  alleviating 
suffering  and  other  conditions  incident  thereto, 
together  with  the  usual  obstetrical  instruments 
when  they  were  necessary,  she,  not  being  licens- 
ed to  practice  medicine,  was  guilty  of  violating 
Rev.  Laws,  c.  76,  §  8,  providing  that  whoever, 
not  being  lawfully  authorised  to  practice  medi- 
cine, shall  attempt  to  practice  medicine  in  any 
of  its  branches,  shall  be  punished,  etc. 

2.  Same— Constitutional  Law. 

Rev.  Laws,  c.  7G,  §  8,  prohibiting  the  prac- 
tice of  medicine  or  surgery  without  a  license, 
is  not  unconstitutional,  in  so  far  as  it  prohibits 
the  unlicensed  practice  of  midwifery  by  the  use 
of  instruments  and  the  giving  of  prescriptions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  39,  Physicians  and  Surgeons,  §§  1,  2.] 

Exceptions  from  Superior  Court,  Worcester 
County;  John  A.  Aiken,  Judge. 

Hannah  Porn  was  convicted  of  Illegally 
practicing  medicine,  and  she  brings  excep- 
tions. Overruled. 

George  S.  Taft,  Dist  Atty.,  and  Ernest  I. 
Morgan,  Asst.  Dlst.  Atty.,  for  the  Common- 
wealth. Francis  Bergstrom,  for  defendant. 

RUGG,  J.  This  is  a  complaint  charging 
that  the  defendant  "did  practice  medicine" 
and  "hold  herself  out  as  a  practitioner  of 
medicine,"  contrary  to  Rev.  Laws,  c.  76,  |  8. 
After  the  case  was  before  us  in  194  Mass. 

 ,  81  N.  E  305,  the  defendant  was  again 

tried  In  the  superior  court  upon  an  agreed 
statement  of  facts,  the  substance  of  which 
was  that  at  the  time  mentioned  in  the  com- 
plaint, and  for  some  years  prior,  the  de- 
fendant held  herself  out  as  a  midwife  and 
practiced  midwifery,  but  did  not  claim  to  be 
a  general  practitioner  of  medicine,  nor  was 
she  lawfully  authorized  to  practice  medicine 
as  provided  by  Rev.  Laws,  c.  76,  §  3.  She 
delivered  many  women  In  childbirth  for  com- 
pensation, and  carried  with  her  to  her 
patients  the  usual  obstetrical  instruments, 
which  she  used  rarely  on  occasions  of  emer- 
gency, but  never  if  a  physician  could  be  call- 
ed In  time.  She  used  six  printed  prescrip- 
tions or  formulas  in  treating  her  patients, 
which  contained  directions  for  their  applica- 
tion, and  the  purposes  for  which  they  were 
used,  as  follows:  "For  vaginal  douche,"  "For 
post  partum  hemorrhage,"  "To  prevent  puru- 
lent ophthalmia  in  the  new-born,"  "For  after- 
pains,"  "For  uterine  Inertia,"  and  "For 
painful  hemorrhoids  or  piles."    She  used  no 


other  prescriptions  or  formulas.  She  was  a 
trained  nurse  of  experience,  and  was  a  grad- 
uate of  the  "Chicago  Midwife  Institute,"  from 
which  she  received  a  diploma  which  stated 
that  she  had  received  theoretical  and  prac- 
tical Instruction  In  the  art  of  midwifery  for 
a  period  of  six  months,  and  was  declared  a 
graduated  midwife.  Upon  these  facts  the 
superior  court  ruled  that  the  Jury  would  be 
authorized  to  find  the  defendant  guilty,  and 
the  defendant's  first  exception  relates  to  this 
ruling.  When  the  facts  are  undisputed,  It  is 
generally  a  question  of  law  whether  they  con- 
stitute a  violation  of  the  statute.  Common- 
wealth v.  Porn,  194  Mass.  ,  81  N.  E.  305. 

Both  medical  and  popular  lexicographers  de- 
fine midwife  as  a  female  obstetrician,  and  mid- 
wifery as  the  practice  of  obstetrics.  Rev. 
Laws,  c.  76,  §  7,  mentions  obstetrics  as  one 
of  the  subjects  of  examination  for  the  pur- 
pose of  testing  an  applicant's  fitness  to  "prac- 
tice medicine."  This  goes  far  toward  show- 
ing that  obstetrics  Is  a  branch  of  the  prac- 
tice of  medicine.  It  requires  no  discussion 
to  demonstrate  that,  when,  in  addition  to 
ordinary  assistance  in  the  normal  cases  of 
childbirth,  there  Is  the  occasional  use  of 
obstetrical  Instruments,  and  a  habit  of  pre- 
scribing for  the  conditions  described  in  the 
printed  formulas  which  the  defendant  car- 
ried, such  a  course  of  conduct  constitutes  a 
practice  of  medicine  in  one  of  its  branches. 
Although  childbirth  is  not  a  disease,  but  a 
normal  function  of  women,  yet  the  practice 
of  medicine  does  not  appertain  exclusively 
to  disease,  and  obstetrics  as  matter  of  com- 
mon knowledge  has  long  been  treated  as  a 
highly  Important  branch  of  the  science  of 
medicine.  In  Higgins  v.  McCabe,  126  Mass. 
13,  30  Am.  Rep.  642,  it  is  intimated  that 
treatment  of  eyes  of  the  infant  (for  which 
one  of  the  prescriptions  of  the  defendant  was 
employed),  is  not  within  the  duties  of  mid- 
wifery. In  view  of  all  the  agreed  facts,  there 
was  no  error  in  submitting  the  case  to  the 
Jury. 

The  defendant  also  offered  expert  evidence 
to  prove  that  the  practice  of  the  defendant, 
as  shown  in  the  agreed  facts,  was  not  the 
practice  of  medicine  In  any  of  Its  branches, 
and  that  the  conduct  of  the  defendant  was 
not  holding  herself  out  as  a  practitioner  of 
medicine.  This  offer  of  evidence  was  ex- 
cluded against  the  objection  and  exception  of 
the  defendant. 

The  former  decision  of  this  case  said  that 
expert  medical  evidence  was  admissible  to 
prove  "what  a  midwife  does  or  is  expected 
to  do  as  such,  so  that  the  court  may  see 
whether  her  acts  or  any  of  them  are  regarded 
as  the  practice  of  medicine  In  any  of  its 
branches.  *  •  *  Whether  upon  such  evi- 
dence It  would  appear  that  the  ministrations 
of  a  midwife  are  those  of  a  physician  or 
rather  of  an  attendant  nurse  and  helper 
would  ordinarily  be  a  question  of  fact,  or  If 
the  facts  were  not  in  dispute  a  question  of 
law."    194  Mass.  — ,  81  N.  E.  306.   At  the 
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present  trial  the  facts  were  agreed.  All  that 
the  defendant  sought  to  show  was  that  these 
facts  in  the  opinion  of  experts  did  not  con- 
stitute the  practice  of  medicine.  Bnt  as  the 
facts  were  not  in  dispute,  within  the  former 
decision,  the  question  was  not  one  for  ex- 
pert evidence,  but  for  the  court.  Moreover, 
on  all  the  facts  shown  as  to  the  use  of  pre- 
scriptions and  the  pains  they  were  stated  to 
alleviate  and  the  use  of  obstetrical  instru- 
ments, as  well  as  attendance  and  service  at 
childbirth  by  the  defendant,  it  would  be  con- 
trary to  the  plain  Intent  of  the  statute  and 
flying  in  the  face  of  the  common  use  of 
words  to  permit  experts  to  testify  that  the 
language  employed  in  the  statute  did  not 
comprehend  the  acts  confessedly  performed 
by  the  defendant  We  are  far  from  saying 
that  it  would  not  be  within  the  power  of  the 
Legislature  to  separate  by  a  line  of  statutory 
demarcation  the  work  of  the  midwife  from 
that  of  the  practitioner  in  medicine.  See 
Midwives  Act  1902,  2  Edw.  7,  c.  14,  and  col- 
lection of  statutes  in  1  Wltthaus  &  Becker 
Med.  Jurispr.  137  et  seq.  The  statute  now 
under  consideration  does  not  make  such  sep- 
aration. State  v.  Welch,  129  N.  C.  579,  40 
S.  E.  120.  Whatever  hardship  there  may  be 
upon  the  defendant  who  is  a  woman  of  good 
character  and  reputation  as  shown  by  the 
agreed  facts  comes  from  the  scope  of  the 
statute. 

The  defendant  contends  that  the  statute  as 
thus  construed  is  unconstitutional.  Its  va- 
lidity cannot  be  questioned  on  this  ground. 
The  maintenance  of  a  high  standard  of  pro- 
fessional qualifications  for  physicians  is  of 
vital  concern  to  the  public  health,  and  rea- 
sonable regulations  to  this  end  do  not  con- 
travene any  provision  of  the  state  or  federal 
Constitution.  Hewitt  v.  Charier,  16  Pick. 
858;  Brown  v.  Russell,  166  Mass.  14,  23,  43 
N.  E.  1005,  32  L.  R.  A.  253,  55  Am.  St  Rep. 
357;  Decle  v.  Brown,  167  Mass.  290,  45  N. 
E.  765;  Hawker  v.  New  York,  170  U.  S. 
189,  18  Sup.  Ct  573,  42  L.  Ed.  1002;  Reetz 
v.  Michigan,  188  U.  S.  505,  23  Sup.  Ct  390, 
47  L.  Ed.  563;  Meffert  v.  Packer,  195  U.  S. 
625,  25  Sup.  Ct  790,  49  L.  Ed.  850. 

Exceptions  overruled. 


(196  Mass.  371) 

EARLE  v.  WHITING. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Oct.  15,  1907.) 

1.  Money  Received— Tbansfeb  of  Bank  Ac- 
count. 

Where  a  person  obtained  a  transfer  of  a 
bank  account  of  another  to  herself  under  an  or- 
der which  such  other  had  drawn,  but  had  not  de- 
livered, directing  payment  to  her  of  his  deposit 
and  dividends,  an  action  for  money  had  and  re- 
ceived would  lie,  though  the  person  so  obtain- 
ing the  transfer  never  received  the  money,  but 
merely  a  right  to  demand  the  same  of  the  bank. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Money  Received,  8f  1-5.] 

2.  Same— Conditions  Pbecedent— Demand. 

Where  a  person  obtained  a  transfer  of  a 
bank  account  of  another  to  herself  under  an  or- 


der which  such  other  had  drawn,  but  never  de- 
livered, directing  payment  to  her  of  bis  deposit 
and  dividends,  an  action  for  money  had  and  re- 
ceived would  lie,  without  previous  demand. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dijf. 
vol.  35,  Money  Received,  5  36.] 

3.  Interest— Money  Wbonoeuixy  Obtained. 

Where  a  person  obtained  a  transfer  of  a 
bank  account  of  another  to  herself  under  an 
order  which  such  other  had  drawn,  but  had  not 
delivered,  directing  payment  to  her  of  his  deposit 
and  dividends,  she  was  liable  for  interest  from 
the  time  the  money  was  so  misappropriated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  35,  Money  Received,  8  23.] 

Exceptions  from  Superior  Court  Worces- 
ter County ;  John  A.  Aiken,  Judge. 

Action  by  Samuel  H.  Earle  against  A.  Le 
Roy  Whiting,  executor  of  the  will  of  Ella  M. 
Whiting,  deceased.  Finding  for  plaintiff  on 
the  second  count  of  the  declaration,  and  de- 
fendant excepts.   Exceptions  overruled. 

B.  H.  Yaughan  and  Edward  J.  McMahon, 
for  plaintiff.  William  C.  Melllsh  and  George 
W.  Tebbetts,  for  defendant 

MORTON,  J.  The  only  question  in  this 
case  Is  whether  the  court  should  have  ruled 
as  requested  by  the  defendant  that  there 
was  no  sufficient  evidence  to  warrant  a  find- 
ing for  the  plaintiff  on  the  second  count  In 
the  declaration  which  was  for  money  had 
and  received  by  the  defendant's  testatrix  to 
the  plaintiffs  use.  The  only  evidence  in  the 
case  was  the  auditor's  report  The  auditor 
found  In  substance  that  the  plaintiff,  who 
was  blind,  received  In  June,  1904,  $500  from 
one  Bassett  in  payment  of  the  balance  due 
on  a  mortgage  and  handed  It  to  his  daughter, 
the  defendant's  testatrix,  directing  her  to  de- 
posit It  for  him  In  the  Webster  Five  Cents 
Savings  Bank  and  to  bring  him  back  the 
book ;  that  she  deposited  the  money  as  thus 
directed  but  at  the  same  time  caused  all  de- 
posits and  dividends,  Including  the  $500, 
standing  to  the  plaintiff's  credit  In  the  bank, 
amounting  to  $612.50,  to  be  transferred  to 
herself  under  an  order  which  the  plaintiff 
had  drawn  In  the  spring  of  1903  on  the  treas- 
urer of  the  bank  directing  him  to  pay  to  her 
all  deposits  and  dividends  due  him  on  ac- 
count, but  which  he  had  never  delivered  to 
her  and  which  had  remained  as  he  supposed 
In  his  custody.  How  it  came  Into  her  pos- 
session except  that  it  never  was  delivered 
by  him  to  her  does  not  appear.  Tbe  auditor 
found  that  defendant's  testatrix  by  such 
transfer  converted  to  her  own  use  the  sum 
thus  transferred,  namely  the  $612.50  afore- 
said, and  the  court,  on  the  evidence  thus  be- 
fore it,  found  for  the  plaintiff  and  assessed 
the  damages  in  tbe  sum  thus  converted  and 
Interest 

The  defendant  contends  that  an  action  for 
money  had  and  received  will  not  lie  because 
bis  testatrix  never  received  any  money  and 
that  all  that  she  obtained  by  the  transfer 
was  a  right  to  demand  from  the  bank  the 
amount  transferred,  in  other  words,  a  cbose 
In  action.  But  the  transfer  of  the  deposit 
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and  dividends  from  the  plaintiff  to  herself 
was  the  same  in  legal  effect  as  if  she  had 
actually  withdrawn  the  money  and  had  re- 
deposited  it  in  her  own  name.  In  ench  a 
case  it  is  plain  tbat  an  action  for  money  had 
and  received  wonld  lie.  See  Randall  v.  Rich, 
11  Mass.  494 ;  Emerson  v.  Baylies,  19  Pick. 
(Mass.)  55;  Henchey  v.  Hencbey,  167  Mass. 
77,  44  N.  E.  1075;  Sullivan  v.  Sheehan,  178 
Mass.  361,  53  N.  E.  902.  No  demand  was  nec- 
essary and  interest  was  due  from  the  time 
when  the  money  was  fraudulently  misappro- 
priated by  defendant's  testatrix.  Hill  v.  Hunt, 
9  Gray  (Mass.)  66;  Manufacturers'  Bank  v. 
Perry,  144  Mass.  313,  11  N.  E.  81. 
Exceptions  overruled. 


(1M  Mass.  339) 

BAKER  v.  HARRINGTON  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Oct  17,  1907.) 

•  Appeal  —  Review  —  Discretion    of  Lower 
Coubt  —  Personal  Injury— Evidence— Ob- 
servations— Similarity  of  Conditions. 
Where,  in  a  personal  injury  action,  there 
was  an  issue  whether  the  stairs  down  which 
plaintiff  fell  were  sufficiently  lighted,  the  trial 
court's  exercise  of  discretion  in  receiving  state- 
ments as  to  observations  made  by  witness  after 
the  accident  under  substantially  similar  condi- 
tions will  not  be  disturbed;  it  not  appearing 
the  discretion  was  abused,  and  the  instructions 
having  carefully  guarded  the  jury  from  making 
any  improper  use  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3849.] 

Exceptions  from  Superior  Court,  Worcester 
County;  Francis  A.  Gaskill,  Judge. 

Personal  injury  action  by  Mary  A.  Baker 
against  Chauncey  G.  Harrington  and  another. 
Verdict  for  defendants,  and  plaintiff  brings 
exceptions.  Exceptions  overruled. 

H.  L.  Parker,  Jr.,  for  plaintiff.  Parker  A 
Milton  and  George  A.  Gaskill,  for  defendants. 


RUGG,  J.  A  material  dispute  between  the 
parties  at  the  trial  was  the  amount  of  light 
thrown  upon  the  hallway  and  stairs  where 
the  plaintiff  fell,  by  lights  after  nightfall 
from  the  neighboring  streets  and  stores,  the 
plaintiff  claiming  that  the  hallway  was  so 
dark  that  she  could  not  distinguish  the  head 
of  the  stairs.  The  defendant  thereupon  call- 
ed witnesses,  who  were  permitted  to  testify, 
against  the  exception  of  the  plaintiff,  that 
the  light  from  these  outside  sources  illumi- 
nated the  hall,  so  that  the  head  of  the  stairs 
could  be  plainly  seen  along  the  course  of  the 
plaintiff's  footsteps  immediately  preceding 
her  fall.  This  testimony  was  based  upon 
observations  made  by  the  witnesses  a  con- 
siderable time  after  the  accident  The  trial 
court  must  have  determined,  as  a  preliminary 
question,  before  admitting  the  evidence,  that 
the  conditions  were  substantially  tbe  same  at 
the  time  of  the  observations  testified  to  as 
they  were  at  the  time  of  the  injury.  But  be 
82N.B.-3 


further  instructed  the  Jury  as  follows:  "I 
admitted  evidence  of  certain  tests  or  certain 
observations  on  a  Sunday  night  not  far  back. 
Now,  those  tests  are  of  no  Importance  unless 
the  conditions  under  which  they  were  made 
are  precisely  the  same  as  the  conditions  ex- 
isting at  the  time  of  the  accident.  There  is 
some  contradiction  as  to  how  many  lights  on 
tbe  opposite  side  of  tbe  street  were  lighted  at 
that  time,  possibly  as  to  how  many  there  were 
in  front  of  Easton's  store,  and  you  have 
heard  Mr.  Smith,  •  •  *  who  told  you 
when  they  were  put  In  and  all  of  them  prior 
to  [the  date  of  the  accident].  Mr.  Knight  has 
testified,  and  others  have,  with  reference  to 
the  arc  light  •  *  •  So,  too,  it  is  not  a 
question  as  to  one  who  has  exceptionally 
good  eyesight  but  it  is  one  who  has  prac- 
tically tbe  same  eyesight  as  the  person  using 
the  stairs  at  the  given  time.  So,  gentlemen, 
I  Instruct  you,  unless  you  find  the  condition 
existing  on  tbe  Sunday  night  when  [the  wit- 
nesses] made  their  observation,  precisely  the 
same  as  at  the  moment  when  Mrs.  Baker 
went  through  the  ball  and  fell  down  the  stair- 
way, you  are  to  disregard  it"  In  Dow  v. 
Bulfinch,  192  Mass.  281,  78  N.  E.  416,  it  was 
said  by  Hammond,  J.:  "The  question  whether 
evidence  of  experiments  shall  be  admitted 
must  be  largely  left  to  the  discretion  of  the 
trial  Judge,  and  that  discretion  will  not  be 
Interfered  with  unless  in  its  exercise  he 
clearly  appears  to  be  wrong."  Common- 
wealth v.  Tucker,  189  Mass  457-478,  76  N. 
B.  127,  7LR.  A.  (N.  S.)  1056.  Observations 
and  experiments  made  at  times  other  than 
the  main  occurrence  at  issue  have  been  fre- 
quently received  and  not  Infrequently  re- 
jected, often  but  not  universally,  in  the  dis- 
cretion of  the  trial  court  Commonwealth 
v.  Goodman,  97  Mass.  117;  Hunt  v.  Lowell 
Gas  Co.,  8  Allen,  169,  85  Am.  Dec.  697; 
Hodgklns  v.  Cbappell,  128  Mass  197;  Baxter 
v.  Doe,  142  Mass.  559,  8  N.  E.  415;  Brierly  v. 
Davol  Mills,  128  Mass.  291;  1  Wlgmore  on 
Evidence,  8  460.  See  Bemls  v.  Temple,  162, 
Mass.  342,  38  N.  E.  970,  26  L.  R.  A.  254,  and 
Johnstone  v.  Tuttle,  194  Mass.  — ,  81  N.  E. 
886.  There  is  nothing  to  show  In  the  present 
case  that  the  superior  court  was  plainly 
wrong  In  the  exercise  of  Its  discretion,  and 
the  Instructions  carefully  guarded  the  Jury 
from  making  any  Improper  use  of  the  evi- 
dence. 
Exceptions  overruled. 


(190  Mass.  280) 
COMMONWEALTH  v.  STEVENS. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Oct.  15,  1907.) 

1.  Marriage— Validity. 

Defendant's  first  wife  was  granted  a  di- 
vorce from  him  in  Massachusetts,  which  did  not 
become  absolute  until  March  11,  1901,  prior  to 
which,  but  after  the  decree  nisi  had  been  granted 
to  the  wife,  defendant  married  T.  in  Georgia. 
Held  that,  defendant's  first  wife  not  having  been 
completely  divorced  at  the  time  of  his  second 
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marriage,  inch  marriage  was  illegal  and  void, 
as  provided  by  Civ.  Code  Ga.  1895,  §§  2412, 2416. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  §  80.] 

2.  Evidence— Laws  of  Another  STATE— PRE- 
SUMPTIONS. 

In  the  total  absence  of  evidence,  the  com- 
mon or  unwritten  law  of  another  state  will  be 
presumed  to  be  the  same  as  the  law  of  the 
forum;  but  the  statute  or  written  law  of  a 
foreign  state  can  only  be  considered  in  so  far  as 
it  is  proved  at  the  trial. 

8.  Mabbiaqe— Cohabitation  After  Divorce. 

Where  defendant  was  married  to  another 
in  Georgia  before  his  first  wife's  Massachusetts 
decree  of  divorce  had  become  absolute,  the  in- 
validity of  such  second  marriage  was  not  cured 
by  the  subsequent  cohabitation  of  defendant  and 
his  second  wife  after  such  decree  became  abso- 
lute, under  the  common  law  of  Massachusetts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Marriage,  §  108.] 

4.  Same— Statutes— Application. 

Rev.  Laws,  c  151,  8  6,  provides  that  if  a 
person,  during  the  life  of  a  husband  or  wife  with 
whom  the  marriage  is  in  force,  contracts  a  sub- 
sequent marriage  with  legal  ceremony  followed 
by  cohabitation,  and  one  of  the  parties  acted  in 
good  faith,  they  shall,  after  the  impediment  to 
their  marriage  has  been  removed  by  the  death 
or  divorce  of  the  other  party  to  the  marriage,  if 
they  continue  to  live  together  as  husband  and 
wife  in  good  faith  on  the  part  of  one  of  them, 
be  held  to  be  legally  married  from  and  after  the 
removal  of  such  impediment.  Held,  that  such 
section  contemplated  a  case  where  it  could  take 
effect  instantly  on  the  removal  of  the  impedi- 
ment, SO'  that,  where  defendant  married  a  seo- 
ond  wife  in  Georgia  before  a  divorce  granted 
to  his  first  wife  in  Massachusetts  had  become 
final,  and  continued  to  reside  in  Georgia  with 
his  alleged  second  wife  until  long  after  bis  first 
wife's  divorce  decree  became  final,  when  he,  with 
his  second  wife,  removed  to  Massachusetts,  the 
statute  was  ineffective  to  validate  the  Georgia 
marriage. 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Edgar  J.  Sherman,  Judge. 

F.  E.  Stevens  was  charged  with  polygamy. 
He  requested  the  court  to  rule  that  he  was 
not  guilty,  whereupon  a  verdict  of  guilty  was 
returned  by  the  jury,  and  the  case,  at  de- 
fendant's request,  was  reported  to  the  Su- 
preme Judicial  Court  Verdict  set  aside,  and 
new  trial  granted. 

John  S.  Richardson,  Asst  DIst  Atty.,  for 
the  Commonwealth.  James  F.  Creed,  for  de- 
fendant 

HAMMOND,  J.  This  is  an  indictment  for 
polygamy.  At  the  trial  it  appeared  that  the 
defendant  was  married  on  September  18, 
1895,  to  Grace  P.  Batchelder,  in  whose  favor, 
on  September  10,  1900,  a  decree  nisi  for  di- 
vorce was  granted,  which  decree  was  made 
absolute  on  March  11,  1901.  These  events 
occurred  in  this  commonwealth.  On  January 
28,  1901,  the  defendant,  then  having  been  liv- 
ing four  months  in  Georgia,  married  there 
Minnie  C.  Tourtellotte  (she  entering  into  the 
marriage  In  good  faith  and  in  the  full  belief 
that  bis  former  marriage  had  been  annulled 
by  divorce),  and  lived  with  her  for  six 
months  after  the  marriage,  at  Atlanta  in  that 
state,  and  then  separated  from  her.  The  de- 
fendant and  the  said  Minnie  both  came  to 


this  commonwealth,  but  not  at  the  same  tune, 
and  subsequently  cohabited  here  as  husband 
and  wife  under  the  Georgia  marriage  until 
March,  1904,  no  further  marriage  ceremony 
between  them  having  at  any  time  been  per- 
formed On  August  16,  1905,  the  defendant 
married  Jeannette  H.  Smyth  in  this  common- 
wealth, and  subsequently  lived  with  her  in 
Boston.  The  three  women  were  alive  at  the 
time  of  the  trial. 

To  show  the  law  of  Georgia,  the  defendant 
Introduced  in  evidence  "the  third  title,  chap- 
ter 1,  article  1  of  Domestic  Relations  of  the 
Code  of  the  state  of  Georgia;  article  1  of 
Marriage  and  Divorce  and  all  sections  of  the 
article  on  Marriage  and  Divorce  relevant  to 
the  case  at  bar,  particularly  the  section  •Es- 
sentials of  Marriage,'  and  the  section  on  what 
constitutes  void  marriages  under  the  Georgia 
Code";  and  also  the  following  decisions  of 
the  Supreme  Court  of  that  state,  namely: 
Equitable  Life  Assurance  Society  of  the  Unit- 
ed States  v.  Paterson,  41  Ga.  359,  5  Am. 
Rep.  535,  Clark  v.  Bassidy,  62  Ga,  411, 
Wrye  v.  State,  95  Ga.  466,  22  S.  E.  273,  and 
Wilson  v.  Allen,  108  Ga.  275,  83  S.  E.  975. 

The  case  is  before  us  upon  a  report,  and 
the  question  is  whether  at  the  time  of  his 
marriage  to  Smyth,  the  defendant  was  the 
lawful  husband  of  the  woman  between  whom 
and  him  the  ceremony  of  marriage  In  Georgia 
took  place. 

It  Is  plain  that,  since  at  the  time  of  that 
ceremony  he  had  not  been  completely  divorc- 
ed from  his  first  wife,  the  ceremony  was  ille- 
gal and  void  Civ.  Code  Ga.  1895,  §§  2412, 2416. 
It  is  argued,  however,  by  the  commonwealth, 
that  by  the  cohabitation  In  Georgia  between 
the  parties  as  husband  and  wife  subsequent 
to  the  absolute  decree  of  divorce  between  the 
defendant  and  his  first  wife,  a  valid  mar- 
riage was  established  under  the  law  of  that 
state.  This  contention  makes  It  necessary  to 
examine  that  law. 

The  law  of  another  state  is  to  be  proved 
like  any  other  fact.  We  cannot  take  judicial 
cognizance  of  it.  In  the  total  absence  of  any 
evidence  whatever,  the  common  or  unwritten 
law  of  another  state  may  be  taken  here  to  be 
the  same  as  the  law  of  this  state.  Bat  the 
statute  or  written  law  must  be  proved,  and 
we  are  confined  to  the  proof  Introduced  In  evi- 
dence at  the  trial.  Hackett  T.  Potter,  35 
Mass.  849,  850,  and  cases  cited. 

Inasmuch  as  the  marriage  ceremony  tn 
question  was  Illegal  and  void  because  of  the 
fact  that  the  defendant  then  had  another 
wife,  It  is  plain  that  if  the  common  law  of 
Georgia  is  the  same  as  that  of  Massachusetts, 
the  difficulty  was  not  cured  by  the  cohabita- 
tion after  the  defendant  had  been  fully  di- 
vorced from  his  first  wife.  The  solemnization 
of  the  second  marriage  being  unlawful,  the  co- 
habitation was  unlawful  in  the  beginning,  and 
could  become  lawful  only  upon  a  new  solemni- 
zation after  the  impediment  had  been  remov- 
ed. Thompson  v.  Thompson,  114  Mass.  566.  It 
is  argued,  however,  by  the  attorney  tor  the 
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commonwealth,  that  In  this  respect  the  com- 
mon law  of  Georgia  Is  different  from  that  of 
Massachusetts,  In  that  a  new  solemnization 
In  a  case  like  this  Is  not  necessary  to  validate 
the  marriage,  and  he  has  cited  upon  his 
brief  some  decisions  of  the  Supreme  Court  of 
Georgia  (Including  Smith  v.  Smith,  84  Ga. 
440,  11  S.  B.  496,  8  L.  R.  A.  362)  which  lead 
to  the  snspiclon  that  upon  a  full  Investigation 
of  its  law  his  view  would  appear  to  be  cor- 
rect ;  but  the  difficulty  is  that  in  considering 
this  matter  we  are  confined,  as  before  stated, 
to  the  statutes  and  decisions  which  were  in- 
troduced In  evidence  at  the  trial.  Cases 
which  are  In  the  nature  of  marginal  notes  to 
statutes  are  not  brought  before  us  simply  by 
a  citation  of  the  statutes.  They  should  be 
put  specifically  In  evidence.  Confining  our- 
selves to  the  evidence,  we  do  not  find  the  con- 
tention of  the  commonwealth  sustained.  So 
far  as  respects  the  question  of  cohabitation 
after  the  complete  decree  of  divorce  between 
the  defendant  and  his  first  wife,  there  is 
nothing  in  the  statutes  and  decisions  intro- 
duced at  the  trial  which  would  justify  a  find- 
ing or  ruling  that  by  such  cohabitation  in 
Georgia  a  lawful  marriage  relation  was  cre- 
ated. 

It  Is  however  urged  by  the  commonwealth 
that  even  If  no  lawful  marriage  existed  while 
the  parties  lived  In  Georgia,  yet  when  they 
afterwards  cohabited  in  Massachusetts  they 
became  husband  and  wife  by  virtue  of  Rev. 
Laws,  c.  151,  5  6,  which  reads  as  follows :  "If 
a  person,  during  the  lifetime  of  a  husband  or 
wife  with  whom  the  marriage  Is  in  force, 
enters  Into  a  subsequent  marriage  contract 
with  due  legal  ceremony  and  the  parties 
thereto  live  together  thereafter  as  husband 
and  wife,  and  such  subsequent  marriage  con- 
tract was  entered  into  by  one  of  the  parties 
In  good  faith,  In  the  full  belief  that  the  form- 
er husband  or  wife  was  dead,  that  the  former 
marriage  had  been  annulled  by  divorce,  or 
without  knowledge  of  such  former  marriage, 
they  shall  after  the  Impediment  to  their  mar- 
riage has  been  removed  by  the  death  or  di- 
vorce of  the  other  party  to  the  former  mar- 
riage, if  they  continue  to  live  together  as  hus- 
band and  wife  in  good  faith  on  the  part 
of  one  of  them,  be  held  to  have  been  legally 
married  from  and  after  the  removal  of  such 
Impediment,  and  the  issue  of  such  subsequent 
marriage  shall  be  considered  as  the  legiti- 
mate issue  of  both  parents." 

This  statute  of  course  can  have  no  extra- 
territorial force.  It  couid  not  have  affected 
the  status  of  the  parties  to  the  marriage  cere- 
mony In  Georgia  while  they  continued  to  re- 
side in  that  state.  The  "impediment"  was 
removed  several  months  before  they  left  that 
state.  The  statute  validates  the  marriage 
"from  and  after  the  removal  of  such  impedi- 
ment." The  plain  inference  from  this  is  that 
it  applies  only  to  cases  where,  upon  the  re- 
moval of  the  impediment,  it  can  Instantly 
take  effect.  As  stated  by  this  court  In  Turner 
v.  Turner,  180  Mass.  373,  375,  75  N.  E.  612, 


613,  100  Am.  St.  Rep.  643.  The  purpose  of 
the  statute  "Is  to  provide  that  the  marriage 
ceremony,  Illegal  at  first  by  reason  of  the 
existence  of  an  impediment,  shall  be  regarded 
as  taking  place  at  the  time  this  impediment  is 
removed.  *  *  *  It  is  immaterial  whether 
the  removal  of  the  Impediment  Is  known  or 
unknown.  Whether  known  or  not,  the  mar- 
riage ceremony  becomes  operative  upon  the 
removal,  If  the  parties  continue  to  live  to- 
gether as  husband  and  wife  in  good  faith  on 
the  part  of  one  of  them."  In  the  case  at  bar 
all  the  conditions  of  the  statute  existed  for 
months  before  the  parties  left  Georgia.  Man- 
ifestly the  statute  could  not  apply.  The  par- 
ties were  not  within  the  Jurisdiction  of  the 
statute  when  by  its  terms  the  time  came 
for  it  to  take  effect.  It  must  take  effect  then 
If  at  all.  The  case  therefore  is  not  within  the 
statute. 

According  to  the  terms  of  the  report  the 
verdict  should  be  set  aside  and  a  new  trial 
granted. 

So  ordered. 

(196  Mass.  348) 
AYERS  et  al.  v.  FARWELL  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct.  15,  1907.) 

1.  Bankruptcy  —  Adjudication  —  Subse- 
quent Action  in  State  Coubt. 

One  may  maintain  replevin  in  a  state  court 
to  obtain  possession  of  the  property  of  a  bank- 
rupt after  an  adjudication  in  bankruptcy,  but 
before  anything  else  has  been  done  to  obtain  pos- 
session of  his  property  in  the  federal  courts. 

2.  Courts— State  and  Federal— Priority  of 
Jurisdiction. 

Where  a  question  of  the  title,  with  the 
right  of  possession  to  property,  arises  both  in 
a  state  court  and  a  federal  court,  the  court 
which  first  obtains  possession  of  the  property 
under  its  process  acquires  jurisdiction. 
•  [Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §  1346.1 

3.  Sales— Right  to  Reclaim  Goons. 

To  authorize  a  seller  to  recover  from  the 
buyer  the  goods  delivered,  for  fraud  of  the  buy- 
er, it  must  be  shown  that  the  buyer  formed  an 
intent  not  to  pay  for  the  goods  at  the  time  they 
were  received,  or  prior  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §  93.] 

4.  Same. 

A  receipt  of  goods  by  a  buyer  in  the  usual 
course  of  business  several  months  after  giving 
his  order  therefor  does  not  warrant  a  finding 
that  he  entertained  a  fraudulent  intent  not  to 
pay  for  them  merely  from  the  fact  that  he  was 
then  insolvent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  142,  143.] 

5.  Same. 

Evidence  considered,  and  held  insufficient 
to  establish  fraud  essential  to  enable  a  seller 
to  reclaim  the  goods  from  the  buyer. 

6.  Fraud— Evidence— Presumptions. 

Fraud  is  never  presumed. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23.  Fraud,  §8  46,  47.] 

Exceptions  from  Superior  Court,  Worces- 
ter County;  William  Cushing  Walt,  Judge. 

Replevin  by  Louis  H.  Ayers  and  others 
against  Charles  R.  Farwell  and  another,  co- 
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partnen.  There  was  a  Judgment  for  defend- 
ants, and  both  parties  bring  exceptions. 
Overruled. 

Charles  P.  Baker,  Walter  Perley  Hall,  and 
Emerson  W.  Baker,  for  plaintiffs.  Wyman 
&  Brier,  for  defendants. 

KNOWLTON,  a  J.  This  writ  of  replevin 
was  brought  to  recover  property  In  the  pos- 
session of  a  bankrupt  firm,  five  days  after 
an  adjudication  of  bankruptcy  against  it, 
but  before  the  appointment  of  a  trustee,  and 
before  anything  had  been  done  to  obtain  ac- 
tual possession  of  the  property  for  the  bene- 
fit of  the  creditors.  The  case  Is  before  us  on 
two  bills  of  exceptions,  the  first  filed  by  the 
defendant  to  set  aside  a  ruling  that  the  writ 
was  properly  issued,  and  the  second  filed  by 
the  plaintiff  on  his  objection  and  exception 
to  the  ruling  that,  upon  all  the  evidence,  the 
plaintiff  was  not  entitled  to  recover. 

The  first  question  Is  whether,  after  an  Ad- 
judication in  bankruptcy  and  before  any- 
thing else  has  been  done  to  obtain  possession 
of  the  bankrupt's  property,  a  plaintiff  can 
maintain  an  action  of  replevin  In  a  state 
court,  to  obtain  his  property  in  the  bank- 
rupt's possession.  We  are  of  opinion  that  he 
can.  There  is  a  question  as  to  the  title  to 
property  and  the  right  t>t  possession  of  It 
The  general  rule  Is  that,  when  such  a  ques- 
tion arises  both  in  a  state  court  and  a  court 
of  the  United  States,  the  court  which  first 
gets  possession  of  the  property,  under  its 
process,  acquires  jurisdiction.  Taylor  v.  Car- 
ryl,  20  How.  (U.  S.)  683,  15  L.  Ed.  1028; 
Freeman  v.  Howe,  24  How.  450,  16  L.  Ed. 
749;  Covell  v.  Heyman,  111  U.  S.  176,  4  Sup. 
Ct  855,  28  I*  Ed.  890.  In  White  v.  Schlo- 
erb,  178  U.  S.  542,  20  Sup.  Ct  1007,  44  L. 
Ed.  1188,  the  court  considered  questions  very, 
similar  to  that  now  before  us,  the  principal 
difference  being  that  in  that  case,  after  the 
adjudication  in  bankruptcy  the  referee  or- 
dered the  property  to  be  locked  In  a  building 
to  await  the  appointment  of  a  trustee,  and  It 
was  being  so  kept  under  his  order  when  the 
writ  of  replevin  was  Issued.  The  court  held 
that  it  was  In  the  actual  possession  of  an 
officer  of  the  law,  who  held  It  for  creditors 
under  the  adjudication  of  the  court,  and  that 
this  control  left  the  state  court  with  no  juris- 
diction to  take  It  by  a  writ  of  replevin.  As 
we  understand  the  decision,  the  case  Is  made 
to  turn  upon  the  possession  so  acquired^  and 
there  Is  no  Intimation  that  without  such  pos- 
session, the  mere  adjudication  would  put  the 
property  beyond  the  jurisdiction  of  a  state 
court  to  take  it  under  a  proper  process  as 
the  property  of  a  person  other  than  the 
bankrupt  There  are  broad  statements,  In 
opinions  In  some  of  the  District  and  Circuit 
Courts  of  the  United  States,  to  the  effect 
that  an  adjudication  of  bankruptcy  is  a  ca- 
veat to  all  the  world,  with  the  effect  of  an 
attachment  and  Injunction,  and  that  posses- 
sion of  all  property  In  the  peaceable  posses- 


sion of  the  bankrupt  la  forthwith  vested  In 
the  bankruptcy  court  But  we  have  found 
no  adjudication  to  that  effect  in  a  case  like 
the  present  where  the  property  of  a  third 
person  was  involved,  and  where  nothing  had 
been  done  to  acquire  possession,  other  than  to 
make  the  adjudication.  Similar  language, 
used  by  Chief  Justice  Fuller  In  Mueller  v. 
Nugent  184  U.  S.  1,  22  Sup.  Ct  269,  46  L. 
Ed.  405,  was  held  in  the  later  case  of  York 
Manufacturing  Company  v.  Cassell,  201  U. 
S.  844,  26  Sup.  Ct  481,  50  I*  Ed.  782,  to 
have  been  used  in  reference  to  the  facts  of 
that  case,  and  not  to  be  of  universal  appli- 
cation. We  are  of  opinion  that  the  court 
had  jurisdiction. 

The  plaintiff's  exceptions  raise  the  question 
whether  there  was  evidence  to  warrant  a 
finding  that  the  property  in  question  was 
bought  by  the  bankrupts  fraudulently,  with 
an  intention  not  to  pay  for  it  The  law  in 
reference  to  the  general  question  of  what 
constitutes  a  fraud  of  this  kind,  in  a  pur- 
chase by  an  insolvent  person,  was  discussed 
at  length,  with  a  citation  of  cases  in  Watson 
T.  Silsby,  166  Mass.  57,  43  N.  E.  1117. 

In  the  present  case  the  contract  for  pur- 
chase was  made  eight  or  ten  months  before 
the  adjudication  of  bankruptcy.  It  does  not 
appear,  and  the  evidence  would  hardly  war- 
rant a  finding,  that  the  purchasers  were  then 
Insolvent  It  could  not  be  found  that  at  the 
time  of  making  the  contract  they  Intended 
not  to  pay  fo«*  the  goods.  The  plaintiffs  were 
the  manufacturers  of  the  blankets  which 
were  replevied,  and  which  were  delivered 
under  the  order  of  purchase  in  the  last  days 
of  August,  from  five  to  eight  months,  as  we 
understand,  after  the  order  was  given.  Un- 
less the  evidence  would  warrant  a  finding 
that  the  purchasers  formed  an  Intention  not 
to  pay  for  them  at  the  time  when  they  were 
received,  or  previously,  it  Is  plain  that  the 
plaintiff  cannot  recover.  Whether  such  an 
intention,  formed  at  that  time,  in  reference 
to  goods  which  were  honestly  ordered  long 
before  and  were  delivered  In  pursuance  of 
the  order,  would  be  such  a  fraud  as  would 
entitle  the  plaintiffs  to  a  rescission  of  the 
contract  we  do  not  find  it  necessary  to  de- 
cide; for  If  we  assume  that  It  would,  we  do 
not  find  evidence  of  the  existence  of  the  in- 
tention. As  to  the  defendant,  Farwell,  it  la 
plain  that  there  Is  no  such  evidence.  The  un- 
contradicted testimony  is  that  "he  was  very 
little  at  the  store ;  that  he  was  In  charge  of 
another  department  of  the  business  in  anoth- 
er place;  that  his  partner,  Claflln,  had  full 
charge  of  all  the  bookkeeping,  banking,  and 
the  entire  financial  part  of  all  the  business  of 
the  firm"  and  that,  until  September  1,  1908, 
Farwell  supposed  they  were  financially  solv- 
ent 

As  to  the  other  partner,  Claflln,  there  is 
nothing  in  the  financial  condition  of  the  firm 
on  which  to  found  as  argument  that  In  the 
last  part  of  August  when  the  goods  were  de- 
livered, he  Intended  not  to  pay  for  them.  Ha 
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was  then  in  charge  of  the  business.  The 
blankets  had  been  ordered  by  him  in  the 
early  part  of  the  year,  in  the  ordinary 
course  of  the  firm's  business,  for  fall  deliv- 
ery. About  September  1st,  he  went  to  Green- 
field, N.  H.,  and  it  appeared,  soon  after,  that 
the  firm's  assets  were  $12,000  or  $13,000  and 
its  direct  liabilities  $18,000  or  $20,00,  with 
a  contingent  liability  of  $15,000  for  indorse- 
ments. While  the  firm  was  financially  em- 
barrassed and  insolvent,  it  does  not  appear 
that,  before  the  end  of  August,  he  had  given 
up  the  hope  and  expectation  of  continuing 
the  business  and  ultimately  paying  all  his 
debts.  Often  the  proprietors  of  such  a  busi- 
ness fail  to  realize  how  deeply  they  are  in- 
volved, until  a  crisis  comes  which  results  In 
a  full  disclosure.  The  receipt  of  these  goods 
In  the  usual  and  ordinary  course  of  business, 
which  had  been  ordered  many  months  before 
in  the  ordinary  course  of  business,  does  not 
warrant  a  finding  that  he  entertained  a  fraud- 
ulent purpose  in  regard  to  them,  merely  from 
the  fact  that  the  firm  was  then  Insolvent,  as 
the  evidence  shows. 

It  does  not  appear  that  either  of  the  de- 
fendants had  knowledge  which  left  them  with 
no  reasonable  expectation  of  paying  for  the 
goods  when  they  were  received.  The  facts 
relied  upon  are  very  different  from  those  that 
appear  in  Watson  v.  Sllsby,  ubl  supra.  As 
fraud  Is  never  to  be  presumed,  they  fall 
short  of  establishing  the  wrongful  conduct 
which  the  plaintiffs  endeavored  to  prove. 

Exceptions  overruled. 


(196  Mass.  319) 

CORBETT  v.  CRAVEN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.  Oct.  15,  1907.) 

1.  Judgment  —  Res  Judicata  —  Collateral 
Attack. 

Evidence  tbat  the  plaintiff  in  a  prior  salt 
in  equity  and  the  plaintiff,  who  acquired  his 
rights,  were  ignorant  and  mistaken  as  to  the 
material  facts  involved  in  such  prior  suit,  as 
stated  in  the  pleadings  and  determined  by  the 
final  decree,  offered  for  the  purpose  of  avoiding 
the  effect  of  such  decree  as  res  judicata,  was 
objectionable  as  a  collateral  attack  on  the  de- 
decree  in  an  action  at  law. 

2.  Equity— Wbit  or  Review— Scopb  of  Rem- 
eot — Vacation  of  Judgment. 

The  ordinary  remedy,  when  a  decree  is  im- 
properly entered,  is  by  bill  of  review. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §fj  1078-1094.] 

8.  Judgment— Vacation— Injunction. 

_  If  the  bill  of  review  or  other  remedy  is  un- 
available to  vacate  an  erroneous  judgment,  relief 
may  be  had  by  suit  in  equity,  aided  by  injunc- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §§  764-771.] 

4.  Same— Action  at  Law. 

Equitable  relief  against  a  Judgment  alleged 
to  have  been  erroneously  entered  can  be  given  in 
an  action  at  law  only  in  the  cases  and  in  the 
manner  prescribed  by  Rev.  Laws,  c.  173,  55 
28— 32. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  f§  850-802.] 


5.  Sams— Pleading. 

A  defendant  wishing  to  set  up  a  equitable 
defense,  or  a  plaintiff  desiring  to  claim  equitable 
rights,  as  against  a  judgment,  as  authorized  by 
Rev.  Laws,  c.  173,  §§  28-32.  must  show  by  his 
pleadings  that  he  seeks  equitable  relief,  which 
is  otherwise  not  open  to  him  in  such  action. 

J Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  80,  Judgment,  §§  879-886.] 

6.  Same— Mistake. 

A  mistake,  which  is  available  as  a  ground 
for  equitable  relief  against  a  judgment,  must  be 
a  mutual  mistake  of  both  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  821.1 

7.  Same  —  Fobmeb  Adjudication  —  Merits— 
Evidence. 

In  order  for  a  party  to  avail  himself  of 
a  plea  of  former  adjudication  of  an  issue  in 
another  suit  on  a  different  cause  of  action,  it 
must  appear,  either  from  the  record  alone,  or 
from  the  record  supplemented  by  other  evidence, 
that  the  issue  was  then  determined  by  the  court 
on  the  merits. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  1008,  1162.] 

Exceptions  from  Superior  Court  Hampden 
County ;  Jabez  Fox,  Judge. 

Action  by  William  J.  Corbett  against  Mi- 
chael Craven.  Judgment  for  defendant,  and 
plaintiff  brings  exceptions.  Overruled. 

C.  T.  Callahan,  for  plaintiff.  C.  L.  Gard- 
ner, C.  G.  Gardner,  and  E.  S.  Gardner,  for 
defendant. 

KNOWLTON,  C.  J.  In  the  decision  of  this 
case,  reported  in  193  Mass.  30,  78  N.  E.  748, 
it  was  held  that,  upon  the  conceded  facts,  the 
plaintiff's  cause  of  action  was  barred  by  an 
adjudication  in  a  suit  in  equity  brought  by 
the  plaintiff's  predecessor  in  title.  In  a 
second  trial  the  plaintiff  sought  to  avoid  the 
effect  of  this  adjudication  by  evidence  that 
the  plaintiff  in  the  suit  in  equity,  and  he  him- 
self who  acquired  his  title  soon  after  the 
suit  was  brought  were  ignorant  and  mis- 
taken as  to  material  facts  involved  in  the 
case  as  it  was  stated  in  the  pleadings  and  de- 
termined by  the  final  decree.  This  was  an 
attempt  to  obtain  relief  from  an  adverse  de- 
cree in  equity,  not  by  proceedings  to  set  aside 
the  decree,  but  by  a  collateral  attack  upon 
It  In  an  action  at  law.  This  on  its  face  was 
Irregular.  The  ordinary  remedy,  when  a 
decree  is  improperly  entered,  is  by  a  bill  of 
review.  If,  through  lapse  of  time  or  for  oth- 
er reasons,  this  remedy  is  not  available, 
there  may  be  relief  by  way  of  an  Injunction 
in  equity,  if  justice  demands  it  and  there 
is  no  other  way  open.  Currier  v.  Esty,  110 
Mass.  536;  Amherst  College  v.  Allen,  165 
Mass.  178,  42  N.  E.  570.  Instead  of  bringing 
a  bill  in  equity,  the  plaintiff  filed  a  replica- 
tion averring  the  facts  relied  on.  Equitable 
relief  can  be  given  in  an  action  at  law  only 
under  Rev.  Laws,  c.  173,  §§  28-32.  A  defend- 
ant who  wishes  to  set  up  an  equitable  de- 
fense, or  a  plaintiff  who  wishes  to  claim 
equitable  rights  by  a  replication  under  this 
statute,  should  put  bis  pleadings  in  such  a 
form  as  to  show  that  he  seeks  equitable  re~ 
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lief  which  otherwise  would  not  be  open  to 
him  in  such  an.  action.  Sherman  v.  Galbraith, 
141  Mass.  440-442,  5  N.  E.  858;  Mason  v. 
Mason,  140  Mass.  03-65,  3  N.  E.  19;  Barton 
v.  Radclyffe,  149  Mass.  275-280,  21  N.  E.  374. 
If,  under  a  liberal  construction  of  the  statute, 
we  hold  that  this  replication  is  sufficient  In 
this  particular,  we  come  to  other  considera- 
tions. 

The  matters  relied  on  amount  to  nothing 
more  than  that  the  plaintiff  in  the  first  suit 
was  .ignorant  of  some  of  the  facts  when  be 
filed  bis  bill,  and  tbat  the  bankrupt,  whose 
title  he  took  as  trustee,  declined,  by  advice 
of  counsel,  to  give  him  information,  and  that 
afterwards  the  defendant  made  some  state- 
ments which  proved  to  be  incorrect.  There 
was  no  offer  to  prove  that  these  statements 
were  made  fraudulently,  there  is  no  sugges- 
tion that  there  was  any  accident  in  connec- 
tion with  the  bringing,  or  the  trial,  or  the  de- 
cision of  the  case,  such  as  would  constitute 
a  ground  for  equitable  relief,  nor  any  mu- 
tual mistake  of  the  parties  that  entered  into 
any  action  which  they  took  together.  The 
case  Is  very  different  from  Currier  v.  Esty, 
110  Mass.  536,  on  which  the  plaintiff  relies. 
In  that  suit  the  judgment  was  founded  on 
an  agreed  statement  of  facts,  believed  by  the 
court  to  be  true,  which  was  incorrect  in  a 
very  Important  particular,  about  which  the 
parties,  when  they  made  their  agreement 
and  for  a  long  time  after  the  entry  of  the 
judgment,  were  mutually  mistaken.  In  the 
present  case,  as  in  Amherst  College  v.  Allen, 
165  Mass.  178,  42  N.  E.  570,  the  facts  show 
no  ground  for  interference  with  the  decree. 
If  misunderstanding  or  ignorance  of  some  of 
the  material  facts,  by  one  of  the  parties, 
and  the  refusal  of  the  other  to  give  informa- 
tion, upon  inquiry,  were  a  ground  for  setting 
aside  judgments  rendered  after  a  trial  In 
court,  the  doctrine  res  judicata  would  be  of 
little  practical  importance.  The  ruling  on 
this  part  of  the  case  was  correct.  The  kind 
of.  mistake  which  is  a  foundation  for  equi- 
table relief  is  a  mutual  mistake  of  the  par- 
ties, not  a  mistake  of  one  of  them.  Page  v. 
Higgins,  150  Mass.  27,  22  N.  E.  63,  5  L.  R. 
A.  152,  and  cases  cited. 

The  bill  of  exceptions  states  that  the  plain- 
tiff offered  "the  record  of  the  judgment  in  the 
equity  suit  of  Corbett  v.  Craven,"  and  certain 
other  evidence  connected  with  it  There  is 
no  previous  reference  to  any  such  suit  In  the 
bill  of  exceptions,  nor  anything  to  show  what 
the  suit  was  about,  if  there  was  such  a  suit. 
The  record  offered  In  evidence  and  excluded 
is  not  made  a  part  of  the  bill  of  exceptions, 
and,  construing  tne  bill  strictly,  there  is  noth- 
ing before  the  court  which  gives  us  any  im- 
portant iuformation  about  it.  The  only  pre- 
vious reference  to  it  in  the  record  is  found  in 
the  plaintiffs  replication,  as  follows:  "And 
now  comes  the  plaintiff,  and  in  reply  to  that 
part  of  the  defendant's  answer  which  sets  up 
a  former  judgment  as  a  bar,  says  that  the  de- 
fendant is  precluded  from  pleading  said  for- 


mer judgment  in  this  action,  because,  in  a 
former  proceeding  between  the  same  parties, 
to  wit,  a  bill  in  equity  brought  by  the  plain- 
tiff against  the  defendant,  in  this  court,  in- 
volving title  to  goods  and  chattels  sued 
for  in  this  action,  the  defendant,  after  putting 
such  former  judgment  In  evidence,  asked  the 
court  for  a  ruling  that  It  was  a  bar  to  said 
bill  in  equity,  and  because  it  was  adjudicated 
and  decreed  by  said  court  that  said  former 
judgment  was  not  a  bar,  and  the  defendant 
abided  by  said  adjudication  and  decree."  At 
the  argument  the  clerk,  In  the  presence  of 
counsel,  handed  us  a  certified  copy  of  the  rec- 
ord of  such  a  suit,  and  if  we  treat  as  a  part 
of  the  bill  of  exceptions,  we  are  to  consider 
the  offers  of  proof  numbered  2,  3  and  4,  in 
connection  with  it.  If  the  proof  had  been  es- 
tablished, the  court  would  have  had  before 
It  a  bill  in  equity  filed  and  finally  disposed 
of,  later  than  the  bill  referred  to  in  193 
Mass.  30,  78  N.  E.  748,  Involving  the  title  to 
certain  machinery,  no  part  of  which  is  the 
subject  of  the  present  suit,  but  which  was  a 
part  of  that  covered  by  the  sale  to  the  plain- 
tiff upon  which  he  relies  for  his  title  to  the 
property  described  In  this  action.  It  would 
appear  that,  at  the  trial  of  the  equity  suit 
of  Corbett  v.  Craven,  the  defendant  offered 
the  judgment  in  the  earlier  suit  as  evidence, 
and  examined  two  witnesses  as  to  the  de- 
scription of  the  property,  that  he  then  asked 
the  judge  to  rule  that  the  former  judgment — 
meaning,  we  suppose,  the  decree  In  the  earlier 
suit  in  equity — was  a  bar  to  the  later  suit  In 
equity,  that  the  judge  declined  so  to  rule 
and  ruled  to  the  contrary,  and  the  defendant 
did  not  appeal  from  the  subsequent  adjudica- 
tion and  decree  for  the  plaintiff.  This  offer 
of  evidence  in  the  present  suit  was  an  at- 
tempt by  the  plaintiff  to  avoid  the  effect  of 
the  adjudication  in  the  first  suit,  as  a  bar  to 
the  present  claim,  by  showing  that,  in  a  later 
suit  Involving  similar  questions,  there  was  a 
decision  that  the  adjudication  was  not  a  bar. 

In  the  first  place,  the  copy  of  the  record  of 
the  second  suit,  banded  us  by  the  clerk,  shows 
that  the  defendant  failed  to  plead  the  former 
adjudication,  and  that  his  answer  contains 
no  reference  to  It.  This  would  be  a  sufficient 
reason  for  ruling  that  the  adjudication  could 
not  be  considered  and  was  not  a  bar  to  the 
second  suit.  Moreover,  it  does  not  appear  that, 
in  the  trial  of  the  second  case,  It  was  proved 
that  the  machinery  in  question  was  a  part  of 
that  included  in  the  sale  on  which  the  plain- 
tiff now  relies.  The  offer  in  the  last  trial  was 
to  prove  that  it  was  a  part  of  it.  But  as 
to  what  occurred  at  the  trial  of  the  second 
suit,  the  only  offer  was  to  show  that  two  wit- 
nesses were  examined  in  regard  to  the  de- 
scription of  the  property.  For  both  of  these 
reasons  the  offer  failed  to  show  that  the 
court,  at  the  trial  of  the  second  suit,  deter- 
mined the  same  issue  which  was  involved  in 
the  trial  of  the  present  case. 

In  order  to  avail  one's  self  of  a  former  ad- 
judication on  an  issue  in  another  suit  upon  a 
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different  cause  of  action  as  a  bar  to.  an  op- 
posite adjudication  in  a  pending  case,  it 
must  appear,  either  from  the  record  alone  or 
from  the  record  supplemented  by  other  evi- 
deucc,  that  the  issue  was  considered  and  de- 
termined by  the  court  upon  the  merits.  Foye 
v.  Patch,  132  Mass.  105.  The  plaintiff's  of- 
fer of  proof  did  not  go  far  enough  to  estab- 
lish that  proposition. 

We  do  not  find  it  necessary  to  consider 
the  question  whether,  when  the  record  fails 
to  show  that  the  issue  determined  in  a  form- 
er case  was  the  same  as  that  to  be  deter- 
mined in  the  case  before  the  court,  and  this 
can  be  proved  only  by  parol  evidence,  a  party 
can  avail  himself  of  a  former  adjudication, 
if  the  testimony  introduced  to  show  what  it 
was  proves  that  It  was  erroneous  In  law. 

Exceptions  overruled. 

(136  Mass.  895) 

MILLER  v.  BURT  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.    Oct  16,  1907.) 

L  Frauds,  Statute  of— Contract  to  Sell 
Land — Sufficiency  of  Memorandum. 

A  memorandum  reciting  the  receipt  by  de- 
fendant of  $10  as  part  payment  on  land,  the 
remaining  $40  to  be  paid  on  delivery  of  the  deed, 
is  an  insufficient  memorandum  of  the  contract 
to  sell  the  land,  under  the  statute  of  frauds, 
since  it  fails  to  describe  the  land ;  it  not  ap- 
pearing that  i  he*  subject  of  the  contract  was  the 
only  land  owned  by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Frauds,  Statute  of,  §§  225-230.] 

2.  Specific  Performance  —  Pleading  —  De- 
kurrer. 

It  appearing  from  a  bill  to  specifically  per- 
form a  contract  to  sell  land  that  there  was  no 
sufficient  memorandum  of  the  contract  within 
the  statute  of  frauds,  a  demurrer  is  proper. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §  301.] 

Appeal  from  Superior  Court,  Franklin 
County;  Hitchcock,  Judge. 

Bill  by  George  CTiyton  Miller  against  Don 
Wells  Burt  and  another.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 

The  memorandum  referred  to  in  the  opin- 
ion reads  as  follows: 

"Zoar,  Mass.,  Feb.  26,  1907. 

"Received  of  A.  F.  Truesdell  ten  dollars 
In  part  payment  of  lot  sold  to  him;  he  to 
pay  balance,  forty  dollars,  on  delivery  of 
the  deed.  D.  W.  Burt" 

Hugh  E.  Adams  and  Homer  Sherman,  for 
plaintiff.  William  A.  Davenport,  for  de- 
fendants. 

SHELDON,  J.  The  demurrer  rightly  was 
sustained;  and,  as  the  plaintiff  apparently 
did  not  desire  to  make  any  amendment,  the 
bill  properly  was  dismissed. 

1.  It  is  abundantly  settled  by  the  decisions 
of  this  court  that  the  memorandum  signed  by 
the  defendant  was  not  sufficient  to  take  the 
case  out  of  the  statute  of  frauds.    It  utter- 


ly failed  to  describe  or  Identify  in  any  man- 
ner, or  by  any  reference,  the  laud  intended 
to  be  conveyed.  Whelan  v.  Sullivan,  102 
Mass.  204.  There  was  no  such  fraud  or  part 
performance  averred  as  would  entitle  the 
plaintiff  to  avoid  the  statutory  bar.  Glass 
v.  Hulbert,  102  Mass.  24,  3  Am.  Rep.  418; 
Harrell  v.  Sonnabend,  191  Mass.  310,  77  N. 
E.  764.  Nor  was  there  any  averment  that 
the  land  which  was  the  subject  of  the  bar- 
gain was  the  only  land  owned  by  the  de- 
fendant, so  as  to  bring  the  case  within  the 
rule  stated  In  Doherty  v.  Hill,  144  Mass. 
465,  467,  11  N.  E.  581.  See  the  cases  there 
cited. 

2.  It  sufficiently  appears  by  the  bill  that 
the  agreement  between  the  parties  was  an 
oral  one,  and  that  no  written  memorandum 
except  the  one  annexed  to  the  bill  was  relied 
on  by  the  plaintiff.  This  affords  ground  for 
demurrer  in  equity.  Campbell  v.  Brown,  129 
Mass.  23;  Ahrend  v.  Odiorne,  118  Mass.  261, 
19  Am.  Rep.  449.  It  may  be  that  if  there 
had  been  no  demurrer  and  If  the  statute  of 
frauds  had  not  been  set  up  In  avoidance  of 
the  action  (see  Harrell  v.  Sonnabend,  191 
Mass.  310,  77  N.  E.  764;  Livingston  v.  Mur- 
phy, 187  Mass.  315,  318,  72  N.  E.  1012,  105 
Am.  St  Rep.  400),  the  defendant  might  have 
put  In  parol  evidence  to  show  that  the  de- 
fendant owned  no  other  land  than  that  bar- 
gained for;  but  no  such  case  is  now  before 
us. 

The  decree  sustaining  the  demurrer  and 
dismissing  the  bill  must  be  affirmed. 
So  ordered. 


(196  Mass.  286) 

COMMONWEALTH  v.  KRONICK. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.   Oct  15,  1907.) 

L  Receiving  Stolen  Goods— Instructions. 

In  a  prosecution  under  Rev.  St  c.  208,  § 
51,  for  receiving  stolen  goods,  an  instruction 
that  defendant  should  be  convicted  "if  he  either 
knew  or  believed  the  property  was  stolen  prop- 
erty at  the  time  it  came  into  his  possession,  or 
at  any  time  while  it  was  in  his  possession  he 
ascertained  that  it  was  stolen  property,  and  he 
undertook  to  deprive  the  owner  of  the  rightful 
use  of  it,"  does  not  signify  that  a  conviction  is 
authorized  if  defendant's  knowledge  of  the  prior 
larceny  came  to  him  only  after  his  dealings  with 
the  goods  in  question. 

2.  Same. 

Where  the  evidence  was  that  the  defendant 
received  the  goods  from  the  thief,  and  kept  them 
in  his  store  For  several  days,  and  afterwards  ei- 
ther purchased  them  from  the  thief  and  resold 
them  to  R.,  or  acted  as  a  friendly  intermediary 
in  a  sale  made  by  the  thief  to  It,  and  the  court 
had  explained  fully  the  bearing  of  this  testimony 
and  stated  the  contention  of  the  parties,  and 
had  said  that  it  must  be  proved  that  defendant 
had  either  bought  or  received,  or  aided  in  the 
concealment  of,  the  property,  an  instruction  that 
"if  defendant  either  Knew  or  believed  the  proper- 
ty was  stolen  at  the  time  it  came  into  his  posses- 
sion, or  at  any  time  while  it  was  in  his  posses- 
sion he  ascertained  that  it  was  stolen  property, 
and  he  undertook  to  deprive  the  owner  of  his 
rightful  use  of  it,"  was  not  erroneous,  as  sub- 
stituting for  the  specific  acts  named  in  the  stat- 
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ate  a  mere  undertaking  to  deprive  the  owner  of 
his  rightful  use  of  the  property. 
8.  Obiminal  Law-— Tbial — Manneb  of  Giv- 
ing Requested  Instructions. 

It  is  not  necessary  to  give  a  requested  in- 
struction in  the  language  in  which  it  is  framed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  2014.] 

4.  Same— I nstbttctions—  Calling  Attention 

to  Pabticulab  Testimony. 

It  is  not  error  to  refuse  to  call  the  jury's 
attention  to  any  particular  piece  of  testimony. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  19G9-1973.] 

6.  Receiving  Stolen  Goods  — Bitting  fob 
Self  ob  Anotheb. 

In  a  prosecution  for  receiving  stolen  goods, 
it  makes  no  difference  whether  the  accused 
bought  the  goods,  acting  for  himself,  or  merely 
as  agent  for  another. 

Exceptions  from  Superior  Court,  Berkshire 
County;  John  C.  Crosby,  Judge. 

Hyman  H.  Exonlck  was  convicted  of  re- 
ceiving stolen  goods,  and  excepts.  Excep- 
tions overruled. 

John  F.  Noxon,  for  complainant  Mark  E. 
Couch  and  John  E.  Magenis,  for  defendant 

SHELDON,  J.  The  defendant's  counsel 
nave  not  argued  that  any  one  of  their  first 
three  requests  for  Instructions  should  have 
been  given  as  it  was  framed.  But  it  is  con- 
tended that  under  the  charge  of  the  court 
the  jury  may  have  convicted  the  defendant 
without  sufficient  proof  of  a  guilty  knowledge 
on  his  part  that  the  goods  In  question  had 
been  stolen;  that  they  may  have  found  that 
the  defendant's  knowledge  of  the  prior  lar- 
ceny came  to  him  only  after  whatever  deal- 
ings he  had  with  the  goods  in  question.  If 
this  contention  is  well  founded,  manifestly 
the  defendant  has  been  aggrieved.  There  is 
only  one  crime  described  in  Rev.  Laws,  c 
208,  8  51,  upon  which  this  indictment  was 
drawn,  although  that  crime  may  be  commit- 
ted in  either  one  of  the  specific  modes  describ- 
ed in  that  statute.  Stevens  v.  Common- 
wealth, 6  Mete.  (Mass.)  241.  Accordingly, 
as  was  held  in  that  case,  the  defendant  could 
be  convicted  upon  this  indictment  if  it  ap- 
peared that  he,  knowing  that  the  goods  have 
been  stolen,  either  bought  or  received  them, 
or  aided  in  their  concealment  But  It  needs 
no  citation  of  authorities  to  show  that  no 
offense  is  committed  unless  the  defendant  has 
that  guilty  knowledge  at  the  time  at  which 
he  commits  the  act  either  of  buying,  or  re- 
ceiving, or  aiding  to  conceal  the  stolen  goods, 
with  the  qualification,  to  which  the  defend- 
ant did  not  object,  that  if  the  goods  have 
been  actually  stolen  It  is  enough  If  the  de- 
fendant believed  this  to  be  the  case,  even 
though  he  may  not  have  had  full  and  com- 
plete knowledge.  Com.  v.  Finn,  108  Mass. 
466;  Com.  v.  Leonard,  140  Mass.  474,  478, 
479,  4  N.  E.  96,  54  Am.  Rep.  485. 

But  the  defendant's  contention  does  not 
appear  to  be  well  founded.   The  final  instruc- 


tion to-  the  jury,  given  in  the  stead  of  what 
had  been  previously  said  upon  that  subject 
was  that  the  defendant  could  be  convicted 
"If  he  either  knew  or  believed  this  property 
was  stolen  property  at  the  time  it  came  into 
his  possession,  or  at  any  time  while  it  was  In 
his  possession  he  ascertained  that  it  was 
stolen  property  and  he  undertook  to  deprive 
the  owner  of  his  rightful  use  of  it"  This 
plainly  meant  that  the  defendant's  under- 
taking to  deprive  the  owner  of  the  use  of  the 
property  must  have  been  subsequent  to  his 
ascertaining  that  it  was  stolen  property. 
This  was  enough;  for  the  offense  was  com- 
plete although  he  may  have  received  the 
property  innocently,  if  he  subsequently,  with 
the  guilty  knowledge  that  it  was  stolen  prop- 
erty, bought  it  or  aided  in  its  concealment. 

The  defendant  argues,  however,  that  this 
instruction  was  erroneous,  because  it  substi- 
tuted for  the  specific  acts  named  in  the  stat- 
ute a  mere  undertaking  to  deprive  the  owner 
of  his  rightful  use  of  the  property.  But  when 
the  instruction  is  considered  in  connection 
with  the  evidence  and  the  contentions  made 
at  the  trial  the  claim  Is  without  merit  The 
evidence  was  that  the  defendant  received  the 
goods  from  the  thief  and  kept  them  In  his 
store  for  several  days,  and  afterwards  either 
purchased  the  goods  from  the  thief  and  re- 
sold them  to  one  Rosenthal  or  acted  as  a 
friendly  intermediary  In  a  sale  made  by  the 
thief  to  Rosenthal.  The  judge  had  already 
fully  explained  the  bearing  of  this  testimony 
to  the  jury,  and  had  stated  to  them  the  con- 
tentions of  the  parties.  He  had  plainly  said 
to  them  that  it  must  be  proved  that  the  de- 
fendant either  had  bought  or  received,  or 
aided  in  the  concealment  of  the  property; 
and  this  never  was  withdrawn  or  modified. 
The  final  instruction  now  under  consideration 
was  expressly  given  with  reference  only  to 
the  defendant's  knowledge  of  the  prior  lar- 
ceny. The  jury  could  not  have  understood 
that  they  were  at  liberty  to  convict  unless 
the  defendant  either  had  bought  or  received, 
or  aided  in  the  concealment  of  the  stolen 
property,  with  a  guilty  knowledge  that  it  was 
stolen  property  at  the  time  he  committed  the 
specific  act  for  which  he  was  convicted. 

Nor  was  the  judge  bound  to  give  the  de- 
fendant's fifth  request  in  the  language  In 
which  it  was  framed,  or  to  call  the  Jury's 
attention  to  one  particular  piece  of  the  tes- 
timony. The  question  whether  the  sale  was 
made  to  the  defendant  or  to  Rosenthal  was 
left  directly  to  the  jury ;  and  they  were  prop- 
erly told  that  if  the  former  alternative  was 
proved,  that  Is,  if  the  defendant  himself 
bought  the  goods,  it  made  no  difference 
whether  he  bought  them  acting  for  himself 
or  as  agent  for  Rosenthal.  There  is  nothing 
in  Com.  v.  Remby,  2  Gray  (Mass.)  508,  In- 
consistent with  this. 

Exceptions  overruled. 
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(Supreme  Judicial  Court  of  Massachoaetta. 
Berkshire.   Oct.  16,  1907.) 

1.  Gamiho— Wagebino  Contbacts. 

A  contract  to  purchase  stocks  on  margins, 
without  an  intent  on  either  side  that  any  stock 
should  be  actually  delivered  and  paid  for,  though 
not  prohibited  by  any  statute  imposing  a  pen- 
alty, is  illegal  and  void  at  common  law. 

[Ed.  Mote.— For  cases  in  point,  see  Gent  Dig. 
vol  24,  Gaming,  f  25.] 

2.  Same—  Statutes. 

The  right  to  recover  money  lost  in  gaming, 
given  to  the  loser  by  Rev.  Laws,  c.  00,  |  4,  and 
amendments,  depends  on  the  fact  that  the  con- 
tract la  Illegal. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol  24,  Gaming,  H  57-61.] 

&  Same— Loans  tob  Gambling  Purposes— 

Eights  or  Lbndeb. 

The  lender  of  money  to  be  used  in  an  il- 
legal purchase  of  stocks  on  margins,  without 
any  intent  that  any  stock  should  be  actually  de- 
livered, cannot  recover  the  money  loaned  from 
the  borrower. 

[Ed.  Note.— For  cases  in  point  ■««  Gent  Dig. 
vol.  24,  Gaming,  |9  86-88.] 

Report  from  Superior  Court,  Berkshire 
County ;  John  a  Crosby,  Judge. 

Action  by  Lawrence  F.  Glbney  against 
James  I.  Olivette.  A  verdict  was  rendered  in 
favor  of  defendant  and  the  case  was  re- 
ported to  the  Supreme  Court  Judgment  on 
verdict 

James  O'Brien  and  Herbert  O.  Joyner,  for 
plaintiff.  Arthur  EL  Wood,  for  defendant 

KNOWLTON,  O.  J.  This  is  an  action  to 
recover  money  paid  by  the  plaintiff  to  the 
defendant's  use.  The  plaintiff  received  from 
the  defendant  certain  money  to  be  used  In 
buying  stocks  on  a  margin,  and  purchased 
with  it  twenty  shares  of  the  stock  of  the 
Union  Pacific  Railroad  Company.  After- 
wards the  stock  so  depreciated  in  price  that 
the  plaintiff  was  called  upon  to  advance  and 
did  advance  other  money,  from  time  to  time, 
to  prevent  it  from  being  sold  out  by  the  bro- 
ker with  whom  he  dealt  Finally,  when  fur- 
ther advancements  were  demanded,  he  per- 
mitted it  to  be  sold  at  a  loss,  and  he  after- 
wards brought  this  suit  to  recover  the  amount 
of  his  payments. 

Upon  the  findings  of  the  court,  if  the  trans- 
actions had  been  legal  and  proper,  the  defend- 
ant would  be  bound  to  reimburse  the  plaintiff 
for  his  advancements.  But  the  Judge  also 
found  "that  at  the  time  the  plaintiff  pur- 
chased the  stock  for  the  defendant  it  was 
speculation  pure  and  simple,  with  no  Inten- 
tion on  the  part  of  the  plaintiff  or  defendant 
of  having  the  stock  delivered,  or  of  having 
any  certificate  of  stock  actually  issued."  In 
making  the  first  ruling  requested  by  the  de- 
fendant the  Judge  also  decided  that  on  the 
evidence,  the  money  was  paid  "on  wagering 
contracts."  In  granting  the  second  request 
he  Interpreted  the  evidence  in  the  same  way, 
and  under  each  request  he  ruled  that  the 


contract  was  Illegal  and  that  the  plaintiff 
could  not  recover. 

The  finding  that  the  purchase  of  the  stock 
was  a  wagering  contract  was  a  decision  upon 
matters  of  fact  which  we  have  no  reason  to 
question.  It  has  been  decided  repeatedly  In 
this  commonwealth  that  such  a  contract  al- 
though not  prohibited  by  any  statute  Impos- 
ing a  penalty,  is  illegal  and  void  at  common 
law,  so  that  no  recovery  can  be  had  under  It 
Harvey  v.  Merrill,  150  Mass.  1,  22  N.  E.  40, 
5  I*  R.  A  200,  15  Am.  St.  Rep.  150;  Rice  v. 
Wlnslow,  182  Mass.  278-275,  65  N.  B.  366; 
Northrup  v.  Bufflngton,  171  Mass.  468,  51  N. 
E.  7 ;  Farnum  v.  Whitman,  187  Mass.  881,  78 
N.  E.  478.  The  right  to  recover,  given  to  a 
loser,  by  St  1800,  p.  470,  c.  437  (Rev.  Laws, 
c.  00,  I  4),  and  the  amendments  thereto,  de- 
pends upon  the  fact  that  such  a  conduct  is 
illegal  Lyons  v.  Coe,  177  Mass.  882,  58  N. 
EL  58. 

It  is  also  well  settled  that  one  who  has 
advanced  or  lent  money,  to  be  used  in  an  Il- 
legal transaction  of  this  kind,  stands  no 
better  than  the  principals  In  the  transaction, 
and  is  an  alder  and  abetter  of  a  wrong, 
who  Is  remediless  if  he  seeks  to  recover  the 
amount  advanced.  Stebbins  v.  Leowolf,  8 
Cush.  137;  White  v.  Buss,  8  Cash.  448; 
Barnes  v.  Smith,  150  Mass.  344,  84  N.  B.  408 

Judgment  for  the  defendant 


(196  Mass.  184) 
DEVINE  V.  STILLING  S. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  Oct  15,  1007.) 
Abbes  t  —  Civn,  Action  —  Discharge  —  Pay- 

ioent  fob  Support  or  Paupkb  Pbisoneb. 
Under  Rev.  Laws,  c  168,  i  40,  providing 
that  when  a  prisoner  for  debt  claims  support 
as  a  pauper,  the  jailer  may  demand  of  the  cred- 
itor or  his  attorney  payment  or  security  for 
the  prisoner's  support,  and  if  the  creditor  fails 
to  comply  within  24  hours  of  the  demand  the 
prisoner  shall  be  discharged,  where  an  attorney 
for  the  creditor  agreed  with  the  jailer  to  be  re- 
sponsible for  the  prisoner's  support  and  subse- 
auently  gave  him  a  check,  drawn  on  the  law 
firm's  account  in  payment  for  past  and  future 
support  which  arrangement  was  satisfactory  to 
the  jailer,  the  prisoner  cannot  insist  on  being 
discharged,  especially  where  the  creditor  has  di- 
rected the  attorney  to  pay  for  the  support. 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Mandamus  by  Michael  Devlne  against 
Charles  O.  Stllllngs.  Writ  refused,  and  plain- 
tiff excepts.  Exceptions  overruled. 

William  C.  Ford,  for  petitioner.  John  P. 
Sweeney,  H.  R.  Dow,  and  L.  &  Cox,  for  re- 
spondent 

KNOWLTON,  a  J.  The  petitioner  for  a 
writ  of  mandamus  in  this  case  was  arrested 
on  an  execution,  and  duly  committed  to  jail 
under  the  provisions  of  Rev.  Laws,  c.  168. 
Section  40  of  this  chapter  Is  as  follows:  "If 
the  defendant  or  debtor,  confined  in  Jail  on 
mesne  process  or  execution  In  a  civil  action, 
claims  support  as  a  pauper,  the  jailer  shall 
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furnish  his  support  at  the  rate  of  one  dollar 
and  seventy-five  cents  per  week,  to  be  paid  by 
the  plaintiff  or  creditor  who,  in  such  case, 
shall,  if  required  by  the  jailer,  either  from 
time  to  time  advance  the  money  necessary 
for  the  support  of  the  prisoner,  or  give  the 
jailer  satisfactory  security  therefor.  If  the 
plaintiff  or  creditor  neglects  so  to  do  for 
twenty-four  hours  after  demand,  the  Jailer 
shall  discharge  the  prisoner.  Such  demand 
may  be  made  of  the  officer  who  made  the 
commitment,  or  of  the  plaintiff  or  creditor  or 
his  attorney,  at  any  time  after  the  prisoner 
has  claimed  such  support."  The  prisoner 
claimed  support  as  a  pauper  under  this  sec- 
tion, and  he  contends  that  the  respondent,  the 
jailer,  should  be  commanded  to  discharge  him 
on  account  of  neglect  of  the  execution  cred- 
itor to  advance  money  or  give  security  for 
his  Bupport. 

The  respondent,  on  the  day  after  the  com- 
mitment, had  a  conversation  with  the  attor- 
ney of  the  creditor,  In  which  the  attorney 
agreed  to  be  responsible  for  the  support  of  the 
petitioner  In  jail,  and  the  respondent  told  the 
attorney  that  he  should  look  to  him  for  the 
board.  This  arrangement  was  satisfactory  to 
the  respondent  Afterwards  the  attorney 
gave  him  a  check  for  $15,  drawn  on  the  bank 
account  of  the  law  firm  of  which  he  was  a 
member,  in  payment  for  past  support,  and  as 
an  advance  for  support  In  the  future.  This, 
too,  was  satisfactory  to  the  respondent.  The 
single  justice  who  heard  the  case  found  that 
the  respondent's  demand  was  complied  with, 
and  ruled  that  the  writ  ought  not  to  be  Is- 
sued. 

This  ruling  was  correct.  All  that  the  cred- 
itor was  bound  to  do  was  to  give  security 
satisfactory  to  the  jailer.  His  attorney  au- 
thorized the  Jailer  to  support  the  petitioner 
on  the  attorney's  account,  and  afterwards 
gave  a  good  and  proper  check,  satisfactory 
to  the  jailer,  in  payment.  That  this  was 
done  by  the  attorney,  who  was  legally  au- 
thorized to  represent  the  execution  creditor 
In  the  business,  was  as  effectual  as  If  It  had 
been  done  by  the  creditor  personally.  The 
statute  expressly  provides  that  the  demand 
may  be  made  upon  the  attorney,  and  Im- 
pliedly authorizes  the  attorney  to  act  for 
the  creditor  In  the  business.  Besides,  It  ap- 
pears that  the  creditor  In  the  present  case, 
before  the  commitment  to  the  jailer,  directed 
his  attorney  to  pay  for  the  petitioner's  sup- 
port by  the  Jailer. 

Exceptions  overruled. 


(196  Mass.  366) 

STEBBINS  v.  POLICE  COMMISSION  OF 
CITY  OF  SPRINGFIELD. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Oct.  15,  1907.) 

1.  Municipal  Corporations  —  Police  Offi- 
cers—Removal. 

Under  Springfield  City  Charter  (St.  1852. 

&54,  c.  94)  §  8.  providing  that  the  administra- 
on  of  police  shall  be  vested  In  the  mayor  and 


aldermen,  who  shall  have  exclusive  power  to 
appoint  police  officers  "and  the  same  to  remove 
at  pleasure,"  the  mayor  and  aldermen  had  the 
absolute  power  to  remove  the  city  marshal  and 
his  assistants,  without  notice  or  hearing. 

TEd.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  36,  Municipal  Corporations,  §  497.] 

2.  Same— Transfer  of  Power. 

Springfield  City  Charter  (St.  1852,  p.  54,  c 
94)  8  8,  authorized  the  mayor  and  aldermen  of 
the  city  to  appoint  all  police  officers  and  remove 
them  at  pleasure.  St.  1902.  p.  94,  c  134,  5  1. 
provided  that  such  power  might  be  exercised  by 
the  city  council  or  through  the  agency  of  a 
board  whom  it  might  designate,  subject  to  such 
limitations  as  it  might  by  ordinance  determine. 
The  council  established  a  police  commission  to 
deal  with  the  police  department,  and  vested  in 
such  commission  the  management  of  the  offi- 
cers and  members  of  the  department,  with  pow- 
er to  make  such  rules  as  they  deemed  proper; 
section  8  of  which  provided  that  the  commission 
should  annually  elect  a  marshal,  to  hold  office 
until  his  successor  was  elected  or  qualified,  un- 
less sooner  removed.  Held,  that  the  commission 
had  power  to  remove  the  marshal  at  pleasure, 
without  notice  or  hearing;  such  office  not  being 
within  the  civil  service  statutes  and  rules. 

3.  Same— Notice. 

Springfield  City  Ordinance  1902,  as  amend- 
ed 1904,  establishing  a  police  commission,  sec- 
tion 13  of  which  provides  that  the  commission 
may  for  cause,  after  due  hearing,  and  except 
as  provided  in  Rev.  Laws,  c.  19,  punish  any 
night  or  day  watchman,  reserve,  or  police  officer 
for  insubordination  or  neglect  of  duty,  by  fine, 
discharge,  etc.,  and  the  marshal  may  suspend 
from  office  for  cause,  etc,  provided  that,  when 
he  does  so,  he  shall  report  the  facts  to  the 
commission,  who  shall  investigate  the  charge 
and  within  two  weeks  continue  such  suspension 
or  reinstate  in  office  the  person  so  suspended. 
Held,  that  the  marshal,  as  a  police  officer,  was 
not  entitled  under  such  section  to  a  notice  of 
bearing  before  being  removed  by  the  commission. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  §  498.] 

Report  from  Supreme  Judicial  Court, 
Hampden  County. 

Petition  by  George  M.  Stebbins  for  manda- 
mus against  the  police  commission  of  the  city 
of  Springfield.  On  report,  for  hearing  be- 
fore the  whole  court    Petition  dismissed. 

J.  B.  Carroll  and  W.  H.  McCllntock,  for 
petitioner.  Jas.  L.  Doberty  and  W.  G. 
Brownson,  for  respondent 

MORTON,  J.  The  respondents  constitute 
the  police  commission  of  the  city  of  Spring- 
field. On  the  16th  of  July,  1907,  said  com- 
mission passed  a  vote  in  effect  removing  the 
petitioner  from  the  office  of  city  marshal 
to  which  he  had  been  appointed  by  the  com- 
mission In  the  preceding  January,  "for  the 
term  of  the  current  municipal  year,  •  *  • 
to  continue  In  office  until  his  successor  is  ap- 
pointed and  qualified,  unless  sooner  remov- 
ed." This  is  a  petition  by  him  for  a  writ 
of  mandamus  to  compel  the  commission  to 
reinstate  him  in  the  office  from  which  he 
was  thus  removed.  The  case  was  heard  by 
a  single  justice  "upon  the  petition  and  an- 
swer and  the  agreement  that  the  city  ,  mar- 
shal of  Springfield  Is  not  within  the  descrip- 
tive words  of  the  statutes  and  rules  relating 
to  the  civil  service,  and  that,  if  notice  and 
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hearing  were  required  as  prerequisite  to  re- 
moval of  the  petitioner  from  the  office  of  city 
marshal  by  the  respondents,  no  valid  notice 
and  hearing  had  been  given  him."  The  single 
justice  ruled  as  matter  of  law  that  the  peti- 
tion could  not  be  maintained  and  ordered  it 
to  be  dismissed  and  the  petitioner  appealed. 
Thereupon  at  the  request  of  the  petitioner 
the  case  was  reported  to  this  court  upon  the 
petition,  answer  and  the  agreements  afore- 
said, such  disposition  to  be  made  of  It  as 
law  and  justice  may  require. 

We  think  that  the  ruling  was  right.  The 
city  charter  of  Springfield  provides,  so  far  as 
now  material,  that  "*  *  *  the  administra- 
tion of  police  *  *  *  shall  be  vested  in  the 
mayor  and  aldermen.  •  *  *  The  mayor 
and  aldermen  shall  have  full  and  exclusive 
power  to  appoint  a  constable  and  assistants, 
or  a  city  marshal,  and  assistants  with  the 
powers  and  duties  of  constables,  and  all 
other  police  officers,  and  the  same  to  remove 
at  pleasure."  St.  1852,  p.  54,  c.  94,  §  8.  Un- 
der this  provision  the  mayor  and  aldermen 
had  an  absolute  power  to  remove  the  city 
marshal  and  his  assistants  without  any  no- 
tice or  hearing.  Williams  v.  Gloucester,  148 
Mass.  25G,  19  N.  E.  348.  This  is  conceded  by 
the  petitioner.  By  St.  1902,  p.  94,  c.  134,  } 
1,  It  was  provided  that  "the  powers  and  du- 
ties conferred  and  Imposed  by  chapter  ninety- 
four  of  the  Acts  of  the  year  eighteen  hun- 
dred and  fifty-two  (the  city  charter)  upon  the 
mayor  and  aldermen  of  the  city  of  Spring- 
field in  relation  to  the  establishment  and 
maintenance  of  a  police  department,  the  ap- 
pointment of  a  constable,  or  a  city  marshal 
and  assistants,  and  all  other  police  officers, 
may  be  exercised  and  performed  by  the 
city  council  In  such  manner  as  it  may  from 
time  to  time  prescribe,  and  wholly  or  in  part 
through  the  agency  of  any  persons  acting  as 
a  board  whom  it  may  from  time  to  time  des- 
ignate, and  with  such  limitations  of  power  as 
It  may  by  ordinance  determine."  By  virtue 
of  this  statute  the  powers  and  duties  con- 
ferred by  the  charter  upon  the  mayor  and 
aldermen  in  regard  to  the  police  department 
were  transferred  to  the  city  council.  Acting 
under  the  authority  thus  conferred  the  city 
council  passed  an  ordinance  in  1902  estab- 
lishing a  police  commission.  This  ordinance 
was  revised  and  re-enacted  in  1904  and  it 
was  under  and  by  virtue  of  the  provisions  of 
the  ordinance  as  thus  revised  and  re-enacted 
that  the  removal  was  made.  And  the  ques- 
tion is,  therefore,  whether  this  ordinance  does 
or  does  not  transfer  to  the  commission  the 
power  of  removal ;  or  to  state  It  in  another 
way  whether  the  power  of  summary  removal 
formerly  vested  in  the  mayor  and  aldermen 
has  by  virtue  of  the  statute  of  1902  and  the 
ordinance  passed  thereunder  been  vested  In 
the  commission? 


We  think  that  It  has.  The  ordinance  Is 
comprehensive  in  Its  scope  and  undertakes  to 
deal  with  the  whole  subject  of  the  police  de- 
partment. No  intention  is  manifested  by  the 
city  council  to  reserve  to  Itself  any  powers 
except  such  as  are  specified  in  the  ordinance, 
amongst  which  the  power  of  removal  is  not 
Included.  The  ordinance  makes  the  commis- 
sion the  executive  head  of  the  police  de- 
partment and  confers  upon  it,  "The  manage- 
ment and  control  of  the  officers  and  members 
of  the  police  department  with  power  to  make 
such  lawful  rules  for  their  government  and 
discipline  •  *  •  as  they  deem  proper." 
There  is  no  limitation  express  or  implied  in 
respect  to  the  power  of  removal  of  the  man- 
agement and  control  thus  given.  Section  8 
provides  that  the  commission  shall  annually 
elect  in  January  a  marshal,  assistant  marshal 
and  other  members  of  the  force  who  "shall 
continue  in  office  until  their  successors  are 
elected  and  qualified,  unless  sooner  removed." 
"Unless  sooner  removed"  by  whom?  Mani- 
festly, we  think,  by  the  commission.  As  al- 
ready observed,  no  intention  is  manifested 
by  the  city  council  to  reserve  to  itself  any 
power  of  suspension  or  removal,  for  the  rea- 
son, no  doubt,  that  the  council  recognized  that 
the  divided  responsibility  which  would  en- 
sue would  tend  to  impair  the  efficiency  and 
discipline  of  the  force.  Without  undertaking 
here  to  review  the  various  provisions  of  the 
ordinance  we  think  that  the  fair  Inference 
from  its  terms  and  scope  is  that  the  city 
council  intended  to  and  did  divest  itself  of 
.executive  responsibility  for,  and  active  partic- 
ipation in,  the  management  of  the  police  de- 
partment, reserving  to  itself  only  certain 
powers  respecting  the  appropriations  and  the 
sale  of  property  and  the  further  power  to  de- 
termine the  number  of  day  and  night  watch- 
men. It  follows  that  the  summary  powers  of 
suspension  and  removal  not  only  in  regard  to 
minor  officers  and  members  of  the  force  but 
in  regard  to  the  marshal  and  assistant 
marshal  was  transferred  to  and  vested  In  the 
commission. 

It  Is  agreed  that  the  office  of  city  marshal 
of  Springfield  does  not  come  within  the  civil 
service  statutes  and  rules.  The  petitioner  Is 
not,  therefore,  entitled  to  a  notice  and  hear- 
ing under  them. 

The  conclusion  to  which  we  have  come  In 
regard  to  the  power  of  the  commission  to  re- 
move the  petitioner  renders  it  unnecessary 
to  consider  other  questions  that  have  been 
argued,  further  than  to  observe  that  there  is 
nothing  in  the  petitioner's  contention  that  his 
acceptance  of  the  office  constituted  a  con- 
tract between  him  and  the  city  of  Springfield 
for  a  year,  or  in  his  contention  that  as  a 
police  officer  he  was  entitled  to  a  hearing  un- 
der section  13  of  the  ordinance. 

Petition  dismissed. 
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BRADLEY  v.  CENTRAL  VERMONT  RT. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Oct.  15,  1907.) 

1.  Mabteb  and  Sebvant— Injuries  to  Sebv- 
ant— dangebous  pbemises— assumed  rlsk. 

Plaintiff  was  struck  by  a  pole  carrying 
electric  wires  standing  in  defendant's  freight- 
ard  as  he  was  passing  it  on  the  roof  of  a  ca- 
oose.  Plaintiff  had  been  in  defendant's  service 
for  3%  years  before  the  accident,  during  all  of 
which  time  the  pole  had  stood  in  its  place  near 
the  track,  and  plaintiff  had  been  accustomed  to 
pass  it  regularly  on  the  train.  Held  that,  in  the 
absence  of  a  change  of  the  position  of  the  pole 
during  such  period,  its  dangerous  proximity  to 
the  track,  if  any,  was  one  of  the  risks  which 
plaintiff  assumed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  574-592.] 

2.  Same  —  Change  of   Condition —  Negli- 
gence—Findings— Evidence. 

Where  a  brakemnn  was  struck  by  a  pole 
carrying  electric  wires,  which  had  been  located 
near  the  track  in  defendant's  yard  for  several 
years,  evidence  held  to  sustain  a  finding  of  de- 
fendant's negligence  in  permitting  a  guy  wire 
to  be  taken  from  the  pole  which  permitted  the 
top  to  lean  over  the  track  and  become  an  object 
of  danger. 

[Ed.  Note.— For  cases  in  point.  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §S  954-977.] 

8.  Same— Contbibutoby  Negligence. 

Defendant  had  permitted  an  electric  pole 
to  remain  near  the  track  for  several  years.  It 
had  been  held  in  place  by  a  guy  wire,  which, 
about  two  or  three  months  before  the  accident, 
had  been  taken  down,  and  permitted  the  pole  to. 
lean  dangerously  near  the  track.  Plaintiff,  a 
rear  brakeman  on  a  train,  while  passing  around 
the  monitor  on  the  top  of  the  caboose  in  the 
performance  of  his  duties,  was  struck  by  the' 
top  of  the  pole  and  injured.  Held,  that  plain- 
tiff, having  no  reason  to  believe  that  the  guy 
wire  had  been  removed  or  that  the  pole  was  in 
dangerous  proximity  to  the  track,  was  not  neg- 
ligent as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g§  1089-1132.] 

4.  Same— Assumed  Risk. 

Plaintiff  did  not  assume  the  risk  of  the 
danger  negligently  produced  by  the  removal  of 
the  guy  wire. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  554-556.] 

Report  from  Superior  Court,  Hampden 
County;  Jabez  Fox,  Judge. 

Action  by  James  Bradley  against  the  Cen- 
tral Vermont  Railway  Company.  A  verdict 
having  been  rendered  In  favor  of  plaintiff, 
the  case  was  reported  to  the  Supreme  Judi- 
cial Court    Judgment  on  verdict. 

Green  &  Bennett,  for  plaintiff.  Brooks  & 
Hamilton  and  C.  W.  Witters,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff  was  a 
brakeman  on  one  of  the  defendant's  freight 
trains  and,  while  riding  on  a  car,  In  the 
performance  of  his  duty,  he  was  struck  by 
a  pole  carrying  electric  wires,  owned  by 
an  electric  light  and  power  company,  and 
standing  in  the  defendant's  freight  yard  in 
St  Albans,  Vt  The  case  comes  before  us 
on  a  report,  which  presents  only  the  ques- 
tion whether  there  was  evidence  which  war- 


ranted a  submission  of  the  case  to  the  jury. 

The  plaintiff  had  been  In  the  service  of 
the  defendant  more  than  3%  years  before 
the  accident  during  all  of  which  time  the 
pole  had  stood  In  Its  place  near  the  side 
of  the  track,  and  he  had  been  accustomed 
to  pass  it  regularly  on  the  train.  If  there 
had  been  no  change  In  its  position,  Its  exist- 
ence would  have  continued  to  be  one  of  the 
risks  of  the  business  which  he  assumed 
when  he  made  his  contract  for  service,  and 
which,  under  the  law  of  Massachusetts, 
would  have  given  him  no  right  to  recover  for 
an  injury  received  from  it.  McLeod  v.  New 
York,  New  Haven  &  Hartford  Railroad 
Company,  191  Mass.  389,  77  N.  E.  715;  Love- 
joy  v.  Boston  &  Lowell  Corporation,  125 
Mass.  79,  28  Am.  Rep.  206;  Coombs  v. 
Fitchburg  Railroad  Company,  156  Mass.  200, 
30  N.  EL  1140;  Thane  v.  Old  Colony  Railroad 
Company,  161  Mass.  353,  37  N.  E.  309;  Roo- 
ney  v.  Sewall,  etc.,  Cordage  Company,  161 
Mass.  153,  36  N.  E.  789.  Whether  it  would 
have  given  him  such  a  right  under  the  law 
of  Vermont,  which  was  put  In  evidence,  it 
Is  unnecessary  to  determine. 

But  there  was  evidence  tending  to  show 
that,"  two  or  three  months  before  the  acci- 
dent, a  guy  wire  had  been  taken  down,  which 
previously  had  held  the  pole  upright  and 
that  the  wires  on  the  pole  ran  In  such  direc- 
tions as  to  tend  to  make  the  top  lean  to- 
wards the  track,  and  that  at  the  time  of  the 
accident,  for  want  of  the  guy  wire,  the 
top  of  the  pole  leaned  a  foot  or  two  towards 
the  track,  so  that  the  plaintiff,  while  pass- 
ing from  front  to  rear  on  the  roof  of  the  ca- 
boose around  the  monitor,  walking  near  the 
edge  of  the  roof  at  the  side  of  the  monitor, 
was  struck  and  Injured.  The  jury  well 
might  find  that  it  was  negligence  on  the  part 
of  the  defendant  to  allow  this  pole  to  be  left 
without  the  guy  wire,  with  a  load  of  wires 
upon  it  which  would  tend  to  draw  it  over  to- 
wards the  track.  They  might  find  that  this 
negligence  caused  the  accident  Under  the 
law  of  Massachusetts,  and  under  the  law 
of  Vermont  as  shown  by  the  cases  put  In 
evidence,  the  defendant  might  be  held  liable 
for  this  negligence. 

There  was  evidence  from  which  the  jury 
might  find  that  the  plaintiff  was  in  the  ex- 
ercise of  due  care.  He  was  the  rear-end 
brakeman  on  the  train,  whose  duty  it  was, 
among  other  things,  to  watch  for  signals 
and  to  give  signals  while  passing  through 
the  yard.  There  was  testimony  tending  to 
show  that  it  was  proper  for  him  to  pass 
by  the  monitor  which  was  on  the  top  of  the 
caboose,  and  to  be  near  the  edge  of  the 
roof,  holding  to  the  railing,  in  going  by 
it  For  years  he  bad  passed  along  this 
track  on  the  train.  He  had  no  reason  to 
think  that  a  guy  wire  had  been  removed 
from  the  top  of  the  pole,  or  that  the  pole  had 
leaned  over  so  as  to  be  In  dangerous  prox- 
imity to  the  track.  In  performing  his  duties 
as  brakeman  he  would  not  be  expected 
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speedily  to  discover  a  small  change  of  that 
kind  and  to  appreciate  the  danger  from  It 
He  did  not  assume  the  risk  of  a  danger  un- 
necessarily and  negligently  produced  by 
the  removal  of  the  support  of  the  pole.  The 
case  was  rightly  submitted  to  the  jury. 
Judgment  on  the  verdict 


(196  Mass.  384) 

BREWER  v.  CASEY. 
(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.  Oct  16,  1907.) 

1.  Execution — Supplementary  Proceedings 
— Imprisonment— Jurisdiction. 

The  power  conferred  on  police,  district  and 
municipal  courts  by  Rev.  Laws,  c.  168.  ft  80, 
81,  to  commit  a  debtor  for  contempt  if  he  falls 
to  comply  with  a  valid  order  for  the  payment 
of  a  debt  is  analogous  to  that  exercised  by  a 
court  of  equity  by  imprisonment  for  contempt 
under  Rev.  Laws,  c  106,  §  13,  and  does  not  con- 
fer jurisdiction  on  such  inferior  courts  to  com- 
mit the  debtor  to  the  bouse  of  correction  at 
hard  labor. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  21,  Execution,  |  1202.] 

2.  False  Imprisonment  —  Commitment  —  Ju- 
risdiction. 

Where  a  commitment  for  contempt  in  sup- 
plementary proceedings  recited  that,  on  the 
debtor's  failure  to  comply  with  the  order  for  the 
payment  of  the  debt,  he  was  adjudged  guilty  of 
contempt  and  "committed  to  prison  for  the  term 
of  14  days,"  the  term  "prison"  was  sufficiently 
broad  to  include  all  institutions  for  the  deten- 
tion of  persons  sentenced  to  imprisonment  so 
that  the  commitment  was  not  in  excess  of  the 
jurisdiction  of  the  police  court  as  authorizing 
imprisonment  in  the  house  of  correction  at  hard 
labor,  and  therefore  would  not  sustain  an  action 
for  false  imprisonment 

3.  Attorney  and  Client— Authority  or  At- 
torney—Settlement— Question  tor  Jury. 

In  an  action  for  false  imprisonment,  evi- 
dence held  to  present  a  question  for  the  jury  as 
to  the  authority  of  plaintiff's  attorney  to  make 
a  settlement  with  one  of  the  alleged  joint  tort- 
feasors. 

4.  Release— Injuries  to  Person— False  Im- 
prisonment—Joint Tort- Feasor. 

Where  plaintiff  was  imprisoned  under  a  void 
order,  he  had  but  a  single  cause  of  action,  for 
which  he  was  entitled  to  but  one  satisfaction  in 
damages,  and,  having  released  one  of  the  joint 
tort-feasors,  could  not  recover  against  the  other. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  42,  Release,  I  64.] 

Exceptions  from  Superior  Court  Berkshire 
County;  John  O.  Crosby,  Judge. 

Action  by  Nelson  J.  Brewer  against  P.  H. 
Casey.  The  jury  found  for  defendant  and 
plaintiff  brings  exceptions.  Overruled. 

The  action  was  in  tort  for  assault  and 
false  Imprisonment  The  evidence  showed 
that  defendant  was  adjudged  guilty  of  con- 
tempt In  the  police  court  of  Lea  in  a  pro- 
ceeding had  under  Rev.  Laws,  c.  168,  88  80, 
8L,  for  a  failure  to  comply  with  an  order  and 
was  committed  to  prison  for  14  days.  It 
was  also  shown  that  plaintiff's  attorneys, 
after  action  was  brought  threatened  to 
amend  so  as  to  make  John  T.  Wilson,  clerk 
of  such  police  court  a  codefendant  and  that 
Wilson,  In  consideration  that  plaintiff's  at- 
torney would  not  make  him  a  codefendant 


and  release  him  of  all  liability  on  account 
of  such  false  arrest  and  Imprisonment,  settled 
with  plaintiff's  attorney  and  paid  him  $75  In 
full  settlement,  and  defendant  claimed  that 
such  settlement  with  Wilson  released  defend- 
ant from  all  liability.  This  plaintiff  denied, 
and  offered  proof  that  his  attorneys  had  no 
authority  to  settle  any  claim  with  Wilson  so 
as  to  release  defendant  from  liability;  that 
plaintiff  never  authorized  the  settlement  with 
Wilson,  nor  ratified  the  same. 

P.  J.  Moore,  for  plaintiff.  Bart  Bossldy 
and  Noxon  &  Eisner,  for  defendant 

BRALEY,  J.  Under  Rev.  Laws,  c  168, 
88  80,  81,  the  power  conferred  upon  police, 
district  and  municipal  courts  to  commit  a 
debtor  for  contempt  if  he  fails  to  comply 
with  a  valid  order  for  the  payment  of  the 
debt  is  analogous  to  that  exercised  by  a  court 
of  equity,  which  may  enforce  Its  decrees  by 
Imprisonment  of  the  contemner  In  the  com- 
mon jail.  Rev.  Laws,  c  166,  }  13;  Hurley 
v.  Com.,  188  Mass.  443,  448,  74  N.  E.  677. 
The  only  recital  relating  to  the  plaintiff's 
cause  of  action,  is  that  upon  his  failure  to 
comply  with  an  order  of  the  court  made  un- 
der the  statute  he  was  adjudged  guilty  of 
contempt  and  "committed  to  prison  for  the 
term  of  14  days."  But  the  word  "prison" 
being  sufficiently  broad  to  Include  all  institu- 
tions for  the  detention  of  persons  sentenced 
to  imprisonment  or  detained  to  await  their ' 
trial,  no  excess  of  jurisdiction  appears,  and 
obviously  the  plaintiff  has  not  been  wronged. 
Sturtevant  ▼.  Com.,  158  Mass.  598,  600,  33  N. 
B.  64a  Upon  resort,  however,  to  the  Instruc- 
tions under  which  the  case  was  submitted  to 
the  Jury,  but  to  which  no  exceptions  were  tak- 
en, it  is  manifest  that  evidence  was  Introduc- 
ed from  which  it  could  have  been  found,  that 
as  justice  of  a  court  of  limited  jurisdiction  the 
defendant  exceeded  his  authority  in  issuing 
an  order  directing  the  commitment  of  the 
plaintiff  to  the  house  of  correction  at  hard 
labor,  Instead  of  to  the  common  Jail,  and 
having  been  committed  and  detained  in  ex- 
ecution of  the  sentence  he  would  be  entitled 
to  recover  damages  for  a  false  Imprisonment. 
Piper  v.  Pearson,  2  Gray,  120,  61  Am.  Dec 
438 ;  Clarke  v.  May,  1  Gray,  410,  61  Am.  Dec 
470.  But  while  fully  recognizing  and  stating 
this  feature  of  the  case,  the  presiding  judge 
further  charged,  that  previous  to  the  entry 
of  an  order  committing  the  debtor  for  con- 
tempt certain  preliminary  proceedings  were 
necessary  under  section  81,  which  not  hav- 
ing been  taken  the  order  entered  was  Irreg- 
ular, and  the  place  and  conditions  of  impris- 
onment therefore  became  immaterial.  An 
instruction  then  followed  predicated  upon  evi- 
dence presumably  before  the  trial  court,  al- 
though not  appearing  In  the  exceptions,  that 
because  of  the  defendant's  failure  to  proceed 
in  conformity  with  the  statute,  'the  police 
court  was  without  jurisdiction  to  enforce  the 
decree  required  by  section  80,  and  the  de- 
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f endant  could  be  held  responsible  In  damages. 

To  avoid  liability  upon  either  ground  the 
defendant  relied  upon  a  settlement  made  with 
one  Wilson,  who  as  clerk  of  the  court  Issued 
the  warrant  of  commitment  The  validity  of 
this  compromise,  and  If  upheld  whether  It 
is  a  bar  to  the  present  suit,  presents  the 
questions  to  be  decided.  It  Is  first  contend- 
ed by  the  plaintiff  that  the  attorneys  whom 
he  originally  retained,  and  who  acted  for  him 
■  during  the  negotiations,  were  not  anthorized 
to  make  the  settlement.  In  tbis  case  where 
it  Is  again  raised  by  the  defendant,  as  in  the 
cases  of  New  York,  N.  H.  &  H.  R.  Go.  v. 
Martin,  158  Mass.  318,  83  N.  E.  578,  and 
Anglo-American  Land,  Mortgage  &  Agency  Co. 
v.  Dyer,  181  Mass.  593,  64  N.  E  416,  92  Am. 
St  Rep.  437,  we  do  not  find  It  necessary  to 
determine  the  question  there  left  open,  wheth- 
er under  a  general  setalner  an  attorney  Is 
authorized  without  his  client's  permission  to 
compromise  his  client's  claim  either  before  or 
after  suit  has  been  brought  See,  also,  Dalton 
v.  West  End.  St  Ry.  Co.,  159  Mass.  221, 34  N. 
E.  261,  88  Am.  St  Rep.  410.  It  was  undis- 
puted not  only  that  the  money  had  been  re- 
ceived, and  retained  by  the  plaintiffs  at- 
torney who  then  was  In  active  management 
of  the  litigation,  but  Wilson  was  led  to  un- 
derstand, and  understood,  that  as  finally  left 
the  adjustment  at  least  released  him  from 
any  further  liability.  If  tbe  ample  state- 
ments concerning  the  knowledge  of  the  plain- 
tiff, and  of  previous  authority  from  him  to 
settle,  found  In  the  letters  of  his  counsel, 
were  Inconsistent  with  their  oral  evidence 
given  at  the  trial  the  true  character  of  the 
transaction  In  all  its  essential  details,  as 
well  as  the  credibility  of  tbe  witnesses  re- 
mained and  Issue  of  fact  solely  for  the  jury 
to  determine.  O'DrlscolI  v.  Lynn  &  B.  R.  Co., 
180  Mass.  187,  189,  62  N.  E.  3;  Paquette  v. 
Prudential  Ins.  Co.  of  America,  193  Mass. 
216,  79  N.  E  250.  They  were  not  unwar- 
ranted In  finding,  as  they  must  have  done 
on  this  conflicting  testimony,  that  after  tbe 
plaintiff  had  been  Informed  It  would  be  ad- 
visable by  an  amendment  to  join  Wilson  as 
a  defendant  In  the  present  suit  If  a  settle- 
ment was  not  effected,  the  payment  was  made 
and  received  with  his  knowledge  and  ac- 
quiescence. In  either  view,  the  order  having 
been  Illegal,  and  hence  void,  whether,  If  he 
had  been  joined,  Wilson  could  have  been  held 
ultimately  for  misfeasance  In  the  perform- 
ance of  a  ministerial  duty  Is  immaterial,  and 
need  not  be  decided.  See  Agry  v.  Young,  11 
Mass.  220 ;  Stetson  v.  Eempton,  18  Mass.  271, 
282,  7  Am.  Dec.  145 ;  Libby  v.  Burnham,  15 
Mass.  144;  Thames  Mfg.  Co.  v.  Lathrop,  7 
Conn.  550,  557.  The  plaintiff  only  had  a 
single  cause  of  action,  for  which  he  was  en- 
titled to  but  one  satisfaction  iu  damages,  al- 
though the  wrong  suffered  might  have  been  a 
joint  tort  New  York  Bank  Note  Co.  v.  Kid- 
der Press  Mfg-  Co.,  192  Mass.  391,  407,  408, 
78  N.  E  463,  and  cases  cited.  In  the  applica- 
tion of  this  principle,  if  in  good  faith  a  claim 


Is  made  against  one  of  the  alleged  wrong- 
doers, who  Is  thereafter  discharged  by  a 
compromise,  all  are  thereby  released,  even  If 
the  party  with  whom  the  settlement  is  made 
might  not  have  been  legally  liable.  While 
the  plaintiff  may  not  have  intended  to  pur- 
sue them  jointly,  but  to  Institute  separate 
suits,  by  claiming  as  the  jury  must  have 
found  under  the  clear  instructions  upon  this 
point,  that  both  participated  in  the  wrongful 
act  of  which  he  complained,  his  settlement 
with  Wilson  also  operated  as  a  release  of  the 
defendant  Brown  v.  Cambridge,  8  Allen,  474, 
476 ;  Leddy  v.  Barney,  139  Mass.  394,  2  N.  E. 
107;  Stlmpson  v.  Poole,  141  Mass.  502,  6  N. 
B.  705;  Pickwick  v.  McCaullff,  193  Mass. 
70,  78  N.  E.  730. 
Exceptions  overruled. 

(196  Mass.  2*» 
HOUGH  v.  CITY  OP  NORTH  ADAMS 
(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.  Oct  16.  1907.) 

L  Taxation  —  Review  —  Statutobt   Pso vi- 
sions—"A  Person  Aggrieved." 

Under  Rev.  Laws  Mass.  c  12.  |  73,  pro- 
viding that  a  person  aggrieved  by  the  taxes  as- 
sessed upon  him  may  apply  for  an  abatement 
etc.,  "a  person  aggrieved''  means  one  whose 
pecuniary  interests  are  or  may  be  adversely 
affected. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Taxation,  §  817.] 

2.  Barkbttptot— Rights  Vesting  in  Trus- 
tee— Title  to  Property. 

Where  there  Is  an  adjudication  in  bank- 
ruptcy of  a  landowner,  the  situation  as  to  the 
title  to  the  land  is  the  same  as  it  would  have- 
been  under  a  deed  from  the  bankrupt  to  his 
trustee. 

8.  Same— Effect  of  Appointment  and  Qual- 
ification of  Thobtee— Title  to  Pbofebtt. 
Under  Bankr.  Act  U.  S.  July  1.  1898,  c 
541,  8  70,  80  8tat.  565  [U.  8.  Oomp.  St.  1901,  p. 
8451],  providing  that  the  trustee  of  a  bankrupt 
on  bis  appointment  and  qualification,  shall  be 
vested  by  operation  of  law  with  the  title  of  the 
bankrupt  as  of  the  date  of  the  adjudication,  to 
all  property,  etc.,  no  other  act  than  the  filing  of 
the  petition  and  the  appointment  and  qualifica- 
tion of  the  trustee  is  required  to  vest  title  in  the 
trustee. 

4.  Same— Effect  of  Adjudication — Notice 
as  to  Title  to  Pbopebtt. 

An  adjudication  in  bankruptcy  andappoint- 
ment  of  a  trustee  are  constructive  notice  to 
everybody,  at  least  within  the  federal  jurisdic- 
tion, of  the  transfer  of  title  to  the  bankrupt's 
property,  and  such  persons  must  take  notice 
that  the  ownership  of  the  bankrupt  has  ceased 
and  become  vested  in  the  trustee. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  6,  Bankruptcy,  §  143.] 

5.  Same— Effect  of  Recobdiro  Adjudica- 
tion, etc.— Constructive  Notice. 

The  record  of  the' adjudication  of  bank- 
ruptcy and  the  appointment  of  a  trustee  in  the 
registry  of  deeds  for  the  district  in  which 
land  of  the  bankrupt  is  situated  is  constructive 
notice  to  the  assessors  that  the  title  has  passed 
out  of  the  bankrupt 

6.  Taxation— Assessment— Date  of  Assess- 
ment. 

The  fact  that  assessors  did  not  make  an 
assessment  of  taxes  until  July  Is  of  no  conse- 
quence, since  under  the  statute  the  assessment 
when  made,  takes  effect  as  of  May  1st  el  the 
same  year. 
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7.  Sams— Duty  of  Assessors. 

The  assessment  of  taxes  is  a  purely  statu- 
tory proceeding,  and  mnst  ordinarily  be  pursued 
with  technical  strictness,  in  order  that  the  acts 
of  the  assessors  may  have  any  validity. 

8.  Same— Validity  or  Levy. 

No  tax  can  be  sustained  as  valid,  unless  it 
is  levied  in  accordance  with  the  letter  of  the 
statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  J  486.] 

9.  Save  —  Legality  ot  Tax  —  Illegality 
Shown  by  Record. 

Where  the  owner  of  certain  land  was  ad- 
Judged  a  bankrupt,  and  a  trustee  was  appointed 
and  qualified,  and  a  certificate  thereof  was 
filed  in  the  registry  of  deeds  for  the  district 
where  the  land  was  situated,  and  thereafter  the 
land  was  assessed  to  the  bankrupt,  the  record 
disclosed  the  illegality  of  the  tax. 

10.  Taxation  —  Review  o»  Assessment  — 
Right  oe  Review— Persons  Entitled. 

Under  Rev.  Laws  Mass.  c.  12,  I  73,  pro- 
Tiding  that  a  person  aggrieved  by  the  tax  as- 
sessed upon  him  may  apply  for  an  abatement, 
etc^  where  the  record  discloses  the  illegality 
of  a  tax  assessed  against  property  belonging  to 
one  petitioning  for  abatement,  making  it  ap- 
parent that  no  proceeding  in  rem  under  the 
assumed  tax  could  affect  the  title  thereto,  be- 
cause it  was  assessed  to  one  who  was  neither 
the  record  owner  nor  in  occupation  on  May 
1st.  the  petitioner  is  not  "a  person  aggrieved, 
within  the  contemplation  of  the  statute,  and 
cannot  maintain  his  petition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  45.  Taxation,  |  817.] 

Report  from  Superior  Court,  Berkshire 
County;  Wm.  F.  Dana,  Judge. 

Petition  by  Charles  M.  Hough  for  the 
abatement  of  certain  taxes.  From  a  judg- 
ment of  the  superior  court,  affirming  a  deci- 
sion of  the  board  of  assessors  of  the  city  of 
North  Adams,  petitioner  appeals.  Affirmed. 

W.  F.  Barrington,  for  petitioner.  John  H. 
Mack  and  P.  J.  Ashe,  for  respondent 

RUGO,  J.  This  Is  a  petition  for  the  abate- 
ment of  taxes  for  the  year  1905.  The  prop- 
erty taxed  consisted  of  land,  buildings  and 
machinery  of  a  mill  known  as  the  Johnson- 
Dunbar  Company.  The  Johnson-Dunbar 
Company  was  a  foreign  corporation,  and  this 
property  had  been  assessed  to  It  as  owner 
prior  to  1905,  and  it  was  so  assessed  for  that 
year.  On  October  10,  1904,  the  Johnson-Dun- 
bar Company  was  adjudicated  a  bankrupt 
and  on  November  80,  1904,  one  Squires  was 
appointed  trustee  of  said  bankrupt,  both  the 
adjudication  and  appointment  having  been 
recorded  on  January  6,  1905,  in  the  registry 
of  deeds  for  Northern  Berkshire  within  the 
district  in  which  the  property  was  situated. 
On  April  18, 1905,  the  Commercial  Trust  Com- 
pany of  New  Jersey,  a  foreign  corporation, 
mortgagee  named  in  a  mortgage  given  to  it 
by  the  Johnson-Dunbar  Company  upon  said 
property  In  1901,  entered  for  the  purpose  of 
foreclosing  the  mortgage,  a  certificate  there- 
of being  recorded  in  said  registry  of  deeds, 
and  duly  foreclosed  the  mortgage,  and  on 
June  23,  1905,  conveyed  by  deed  all  the  prop- 
erty in  question  to  the  petitioner,  which 
deed  was  duly  recorded  July  17,  1905.  The 


tax  bill  for  1905  was  sent  to  the  petitioner, 
who  was  not  a  resident  of  this  common- 
wealth, and  who  on  October  2,  1905,  paid  the 
tax  under  protest  In  writing,  and  on  Sep- 
tember 80,  1905,  made  application  to  the  as- 
sessors for  an  abatement  which  was  refused. 
The  question  raised  is  whether  under  these 
circumstances  the  petitioner  Is  "a  person  ag- 
grieved by  the  taxes  assessed  upon  him," 
within  the  meaning  of  these  words  as  used 
in  section  78,  chapter  12,  of  the  Revised 
Laws,  so  as  to  enable  him  to  maintain  a  peti- 
tion for  the  abatement  of  taxes.  As  used  In 
this  statute,  the  words  "a  person  aggrieved" 
mean  one  whose  pecuniary  Interests  are  or 
may  be  adversely  affected.  A  similar  mean- 
ing Is  given  to  nearly  the  same  words  in  cer- 
tain statutes  relating  to  appeals.  Pierce 
v.  Gould,  143  Mass.  234,  9  N.  B.  568.  The  in- 
quiry then  is  whether  the  assessment  of  the 
tax  In  question  could  work  any  harm  to  the 
property  rights  of  the  petitioner. 

It  Is  stated  in  the  petition  that  the  trustee 
in  bankruptcy  conveyed  the  Interest  acquired 
by  him  by  operation  of  the  bankruptcy  act  to 
one  Gluck  on  March  17,  1905,  subject  to 
said  mortgage.  The  answer  to  the  petition 
Is,  in  substance,  a  general  denial,  and,  al- 
though It  Is  stated  In  the  report  that  the 
pleadings  may  be  referred  to,  yet  there  Is  no 
finding  In  the  report  as  to  tills  conveyance, 
and  It  cannot  therefore  be  regarded  for  the 
purposes  of  this  decision.  If  this  be  the  fad; 
.the  assessment  to  Johnson-Dunbar  Company 
on  May  1, 1905,  was  void,  and  no  valid  action 
could  be  founded  upon  it  Desmond  v.  Bab- 
bitt 117  Mass.  283;  Tobin  v.  Gillespie,  152 
Mass.  219,  25  N.  E.  88.  We  must  however, 
assume  that  the  only  change  In  the  record 
title  between  May  1,  1904,  and  May  1,  1905, 
was  the  adjudication  In  bankruptcy  of  the 
Johnson-Dunbar  Company.  Under  these  cir- 
cumstances the  situation  of  the  title  was  the 
same  as  it  would  have  been  under  a  deed  of 
conveyance  from  the  bankrupt  to  his  trustee. 
It  does  not  appear  whether  the  certificate 
of  entry  of  the  Commercial  Trust  Company  of 
New  Jersey,  under  Its  mortgage,  was  record- 
ed before  or  after  the  1st  of  May,  1905.  In 
any  event  Its  only  effect  was  to  authorise 
the  assessors  to  make  the  assessment  to  the 
mortgagee  in  possession,  and  as  no  attempt 
was  made  to  do  this,  this  circumstance  may 
be  disregarded.  Under  the  federal  bankrupt- 
cy act  (Act  Cong.  July  1,  1808,  c.  541,  §  70,  80 
Stat  565  [U.  S.  Comp.  St  1901,  p.  8451]),  "the 
trustee  of  the  estate  of  a  bankrupt  upon  his 
appointment  and  qualification,  •  *  *  shall 
be  vested  by  operation  of  law  with  the  title 
of  the  bankrupt  as  of  the  date  he  was  adjudi- 
cated a  bankrupt  •  *  *  to  all  *  •  • 
(5)  property  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred or  which  might  have  been  levied  i*pon 
and  sold  under  judicial  process  against  him." 
No  other  act  than  the  filing  of  the  petition 
and  the  appointment  and  qualification  of  the 
trustee  is  required  to  vest  by  law  the  title  of 
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the  bankrupt's  estate  in  his  trustee.  As 
was  said  In  Connor  v.  Long,  104  U.  S.  228, 
20  L.  Ed.  723:  'The  filing  of  the  petition 
[in  bankruptcy]  was  in  effect  a  caveat  to  all 
the  world.  It  was  In  effect  an  attachment 
and  an  Injunction.  Thereafter  all  property 
rights  of  the  debtor  were  ipso  facto  in  abey- 
ance until  the  final  adjudication.  If  that 
were  in  his  favor,  they  revived  and  were  in 
full  force.  If  It  were  against  him,  they 
were  extinguished  as  to  him  and  vested  in 
the  assignee  for  the  purposes  of  the  trust 
with  which  he  was  charged.  The  bankrupt 
became  as  it  were  for  many  purposes  civil- 
iter  mortuus."  A  part  of  the  language  Is 
quoted,  and  the  case  cited  with  approval,  in 
Mueller  v.  Nugent,  184  U.  S.  1, 14, 22  Sup.  Ct 
209,  40  L.  Ed.  400. 

There  is  nothing  In  York  Manufacturing 
Co.  v.  Cassell,  201  U.  S.  344-353,  20  Sup.  Ct. 
481,  50  L.  Ed.  782,  to  impair  the  force  of  this 
language  respecting  such  a  case  as  that  now 
before  us.  The  adjudication  and  the  ap- 
pointment were  constructive  notice  to  every- 
body, at  least  within  the  federal  jurisdiction, 
of  the  transfer  of  the  title  of  the  bankrupt's 
property,  and  no  one  could  thereafter  deal 
with  it  on  any  other  basis  than  that  the  own- 
ership of  the  bankrupt  had  ceased  and  the 
title  had  become  vested  In  the  trustee.  Ste- 
vens v.  Mechanics'  Savings  Bank,  101  Mass. 
109,  3  Am.  Rep.  325 ;  Fuller  v.  N.  Y.  Fire  In- 
surance Co.,  184  Mass.  12,  07  N.  E.  879.  The 
record  of  the  adjudication  of  bankruptcy  and 
the  appointment  of  the  trustee  in  the  registry 
of  deeds  for  the  district  In  which  the  land 
was  situated,  before  the  1st  of  May,  1905, 
was  an  additional  constructive  notice  to  the 
assessors  that  the  title  had  passed  out  of  the 
bankrupt.  That  the  assessors  did  not  in  fact 
make  their  assessment  until  after  July  20, 
1905,  is  of  no  consequence,  for  the  reason 
that  under  the  statutes  of  this  commonwealth 
the  assessment,  when  made,  takes  effect  as 
of  the  1st  of  May  of  the  year  In  which  it  is 
made.  Nor  is  it  of  any  significance  that  the 
assessors  knew  of  the  bankruptcy  and  of 
the  conveyance  to  the  petitioner.  The  as- 
sessment of  taxes  Is  a  purely  statutory  pro- 
ceeding, and  must  ordinarily  be  pursued  with 
technical  strictness,  In  order  that  the  acts  of 
the  assessors  may  have  any  validity.  No  tax 
can  be  sustained  as  valid  unless  it  Is  levied 
In  accordance  with  the  letter  of  the  statute. 
The  invalidity  of  the  tax  in  question  dtd  not 
depend  upon  any  evidence.  An  inspection  of 
the  record  disclosed  its  illegality,  and  made 
it  apparent  that  no  proceeding  in  rem  under 
the  assumed  tax  Hen  could  affect  the  title  la 
any  way.  In  this  as  well  as  other  respects 
the  case  Is  distinguishable  from  Milford  Wa- 
ter Company  v.  Hopklnton,  192  Mass.  491, 
78  N.  E.  451.  It  follows,  therefore,  that  the 
petitioner,  being  the  owner  of  the  property 
by  conveyance  from  the  mortgagee,  could  not 
by  any  legal  possibility  be  harmed  by  the 
assessment  of  the  taxes  upon  the  property  in 
question  to  one  who  was  neither  the  record 


owner  nor  In  occupation  on  May  1,  1905; 
hence  he  was  not  aggrieved,  and  did  not  be- 
long to  the  class  of  persons  upon  whom  the 
statute  confers  the  right  to  bring  a  petition 
for  abatement.  Whether  the  petitioner  may 
have  a  remedy  by  some  other  form  of  pro- 
cedure is  not  before  us.  Under  the  terms  of 
the  report,  let  the  entry  be 
Judgment  for  the  respondent  affirmed. 


(196  Mass.  393) 

INHABITANTS  OF  WHATELY  v.  INHAB- 
ITANTS OF  HATFIELD. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.  Oct.  15.  1907.) 

1.  Paupers  —  Settlement   and   Removal  — 
Support. 

Under  Pub.  St.  c.  83,  §  1.  cl.  5,  providing 
that  any  person  21  years  old  who  resides  in 
any  r'.ace  within  the  state  for  five  years  and 
pay?  taxes  for  any  three  years  within  that 
time  «*ull  gain  a  settlement  therein,  one  who 
resided  in  a  town  for  over  five  years,  except 
for  four  months  while  he  was  confined  in  the 
House  of  correction  in  another  town  and  paid 
his  taxes  for  three  years  thereof,  gained  a  set- 
tlement, his  compulsory  detention  in  prison  not 
working  any  change  of  domicile,  and  the  town 
was  liable  for  his  family's  support,  under  Rev. 
Laws,  c.  80,  |  1.  els.  1.  2,  providing  that  a  mar- 
ried woman  and  legitimate  children  shall  have 
the  settlement  of  the  husband  and  father,  and 
Rev.  Laws,  c.  81.  f  1,  making  a  town  liable 
for  the  support  of  paupers  having  a  settlement 
therein. 

2.  Same— Nature  op  Residence  Required. 

Residence,  for  the  purpose  of  a  settlement 
of  a  pauper,  includes  more  than  mere  presence. 
There  must  be  a  settled  intention  on  the 
pauper's  part  of  choosing  the  place  as  a  home. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38.  Paupers,  88  05-08.] 

3.  Domicile— Presumption  oe  Continuance. 

No  person  shall  be  regarded  as  without  a 
domicile,  and.  when  an  acquired  status  is  once 
established,  the  presumption  of  its  continuance 
follows  until  a  contrary  purpose  is  shown  by  a 
change  of  residence  with  the  intention  of  re- 
maining permanently  at  the  place  of  removal ; 
and,  since  a  change  of  domicile  involves  the  ex- 
ercise of  the  power  of  choice,  adults  mentally 
incapable  are  unable  to  acquire  a  settlement 
for  themselves. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17.  Domicile.  §  30.] 

4.  Paupers— Support— Convicts. 

Upon  the  conviction  and  sentence  of  a  per- 
son to  imprisonment  for  larceny,  under  Pub. 
St.  c.  203,  §  20,  his  town  is  not  liable  for  bis 
support  as  a  pauper,  since  he  is  a  criminal 
whose  support  during  confinement  is  first  to 
be  borne  by  the  county  under  the  express  pro- 
visions of  Pub.  St.  c.  220,  §8  53,  54,  relating 
to  the  expense  of  supporting  prisoners,  the  lia- 
bility of  a  town  for  the  support  of  prisoners 
having  a  settlement  therein  being  limited  to 
those  sentenced  for  stealing  property  less  than 
$5  in  value  under  Pub.  St.  c.  203.  8  23,  or  for 
being  rogues,  vagabonds,  etc.,  under  chapter 
207,  §  29,  and  Pub.  St.  c  220,  8  01.  allowing  a 
recovery  from  the  town  in  those  cases:  and  th« 
right  expressly  conferred  upon  the  county  com- 
missioners by  Pnb.  St.  c.  220.  88  00.  01.  re- 
enacted  in  Rev.  Laws,  c.  224.  88  34.  35.  to  re- 
cover from  the  convict  any  excess  due  for  main- 
tenance, is  a  liability  enforceable  only  against 
him  or  any  kindred  liable  to  maintain  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Paupers,  §  203.] 
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5.  Same — Statutes — Repeal.  .  . 

Rev.  Laws,  c.  224,  f§  34-37,  relating  to 
jails  and  houses  of  correction,  is  expressly  re- 
pealed by  Laws  1904,  p.  180,  c.  211. 

Appeal  from  Superior  Court,  Franklin 
County;  Loranus  B.  Hitchcock,  Judge. 

Action  by  the  Inhabitants  of  Whately 
against  the  inhabitants  of  Hatfield.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Samuel  D.  Conant,  for  plaintiff.  John  B. 
O'Donnell,  for  defendant 

BRALBT,  J.  The  amount  disbursed  by 
the  plaintiff  for  the  relief  as  paupers  of  the 
wife  and  children  of  John  Wagner  cannot  be 
recovered  from  the  defendant  if  he  previous- 
ly had  gained  a  settlement  In  Whately.  Rev. 
Laws,  c.  81,  1 1;  Id  c  80,  I  1,  els.  1,  2,  In 
the  agreed  facts  his  domicile  of  origin  Is 
not  stated,  but  he  is  shown  to  have  removed 
with  his  family  from  Hatfield  to  the  plain- 
tiff town  in  March,  1896,  where  he  continued 
to  reside  until  October,  1902,  unless  his  ab- 
sence therefrom  for  four  months  In  1897  un- 
der a  sentence  to  the  house  of  correction  Is 
to  be  treated  as  an  Interruption.  But  for 
this  term  of  imprisonment,  having  been  as- 
sessed, and  paid  a  poll  tax  for  three  years, 
although  the  assessments  were  not  consecu- 
tive, under  Pub.  St  c  83,  i  1,  d.  5,  then  in 
force,  he  gained  a  settlement  Taunton  v. 
Wareham,  153  Mass.  192,  26  N.  B.  451.  It 
often  has  been  decided  In  the  construction 
of  our  statutes  relating  to  the  settlement  of 
paupers,  and  of  taxation,  that  residence  for 
either  purpose  Includes  something  more  than 
mere  physical  presence.  There  must  be  on 
the  part  of  the  pauper,  and  of  the  taxpayer, 
the  settled  intention  of  choosing  his  place  of 
residence  with  the  object  of  making  It  his 
home.  Borland  v.  Boston,  182  Mass.  89,  42 
Am.  Rep.  424;  Lyman  v.  Flske,  17  Pick.  231, 
234,  28  Am.  Dec.  298;  Stoughton  v.  Cam- 
bridge, 165  Mass.  251,  43  N.  B.  106 ;  Phillips 
v.  Boston,  183  Mass.  314,  816,  67  N.  B.  250. 
It  Is  settled  for  these  purposes  that  no  man 
■hall  be  regarded  as  without  a  domicile  either 
of  birth  or  of  choice,  and  when  an  acquired 
status  is  once  established  the  presumption  of 
its  continuance  follows  until  a  contrary  pur- 
pose is  manifested  by  an  actual  change  of 
residence  with  the  Intention  of  remaining  per- 
manently at  the  place  of  removal.  Jennlson 
v.  Hapgood,  10  Pick.  77 ;  Chlcopee  v.  Whate- 
ly, 6  Allen,  508 ;  Shaw  v.  Shaw,  98  Mass.  158, 
160;  Hallet  v.  Bassett  100  Mass.  167,  170. 
A  change  of  this  nature  being  voluntary  In- 
volves the  exercise  of  the  power  of  choice, 
and  for  this  reason  adults  mentally  Incapable 
have  been  held  unable  to  acquire  a  settle- 
ment for  themselves.  Phillips  v.  Boston,  ubi 
supra,  and  cases  cited.  There  is  no  state- 
ment that* during  the  time  of  his  absence  it 
was  the  intention  of  Wagner  to  change  his 
place  of  abode  nor  are  any  facts  recited  from 
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which  as  matter  of  law  such  an  Inference 
can  be  drawn.  See  Brooks  v.  West  Spring- 
field, 103  Mass.  190,  79  N.  B.  337.  The  house 
of  correction  was  not  his  residence  but  his 
place  of  punishment  and  his  temporary  de- 
tention in  prison  in  another  town  of  the 
county  being  compulsory  did  not  of  Itself 
work  any  change  of  domicile.  Collester  v. 
Halley,  6  Gray,  517;  Langdon  v.  Dowd,  6 
Allen,  423,  83  Am.  Dec.  641 ;  Hallet  v.  Bas- 
sett 100  Mass.  107;  Mooar  v.  Harvey,  128 
Mass.  219;  Cobb  v.  Rice,  180  Mass.  231,  235; 
Freeport  v.  Stephenson  County,  41  111.  495; 
Grant  v.  Dalllber,  11  Conn.  234,  238;  Top- 
sham  v.  Lewlston,  74  Me.  287,  43  Am.  Rep. 
584 ;  Young  v.  Pollak,  85  Ala.  439,  5  South. 
279;  Barton  v.  Barton,  74  Ga.  761. 

We  are  not  unmindful  that  In  the  cases 
of  Reading  v.  Westport,  19  Conn.  561,  and 
Washington  v.  Kent,  88  Conn.  249,  a  different 
conclusion  was  reached,  but  the  earlier  case 
of  Grant  v.  Dalllber,  ubi  supra,  seems  to  us 
not  only  more  in  harmony  with  our  own  de- 
cisions on  the  question  of  domicile,  but  on 
the  exact  point  presented  is  in  accord  with 
the  cases  previously  cited  from  other  Juris- 
dictions. If,  however,  his  legal  settlement 
remained,  the  plaintiff  further  contends  that 
its  acquisition  was  interrupted  because  while 
a  prisoner  Wagner  having  been  unable  to  pay 
for  his  support  must  be  considered  as  a 
pauper.  East  Sudbury  v.  Sudbury,  12  Pick. 
1 ;  East  Sudbury  v.  Waltham,  13  Mass.  400 : 
Worcester  v.  Auburn,  4  Allen,  574;  Taunton 
v.  Wareham,  153  Mass.  192,  26  N.  B.  451.  Sec 
St  1874,  p.  188,  c.  274,  |  4;  St  1878,  p.  139. 
c.  190,  {  1,  cl.  6  ;  St  1879,  p.  570,  c.  242,  * 
1 ;  Pub.  St  c  83,  |  2 ;  Rev.  Laws,  c.  80,  f  2. 
But  upon  his  conviction  and  sentence  to  im- 
prisonment for  larceny,  under  Pub.  St.  c. 
203,  9  20,  he  must  be  classified  as  a  criminal 
whose  support  during  confinement  was  first  to 
be  borne  by  the  county,  as  provided  in  Pub. 
St  c.  220,  ii  53,  54.  The  right  conferred  upon 
the  county  commissioners  by  Pub.  St  c  220, 
U  60,  61,  re-enacted  in  Rev.  Laws,  c.  224,  9& 
34,  85,  to  recover  from  him  any  excess  that 
remained  due  for  maintenance  "after  deduct- 
ing the  net  profit  of  his  labor,"  was  a  per- 
sonal liability  enforceable  against  him  or 
"any  parent  master  or  kindred  liable  by 
law  to  maintain  him/'  but  In  no  sense  could 
the  plaintiff  have  been  held  responsible  as  he 1 
was  not  convicted  and  sentenced  for  either 
of  the  offenses  punishable  under  Pub.  St  c. 
203,  5  23,  and  chapter  207,  §  29.  Boston  v. 
Dedham,  8  Mete.  513.  Before  closing  the  dis- 
cussion, It  should  be  observed  that  Rev. 
Laws,  c.  224,  §8  84,  85,  36,  and  87,  have  been 
repealed  by  St  1904,  p.  180,  c.  211. 

The  decision  of  the  questions  discussed 
renders  any  consideration  of  the  sufficiency 
of  the  notice  given  to  the  defendant  im- 
material, and  no  error  of  law  appearing  the 
Judgment  of  the  superior  court  In  its  favor  Is 
affirmed. 

So  ordered. 
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NICHOLS  v.  MINTON  et  a!. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Oct.  30,  1907.) 
Elections  —  Voting  Machines  —  Constitu- 
tionality of  Statute. 

Rev.  Laws,  c.  11.  §  270,  and  St  1005.  p. 
231.  c.  313,  S  2,  providing  for  the  use  of  voting 
machines  at  elections,  whereby  the  voter  trusts 
to  the  accuracy  of  the  machine,  whose  workings 
he  cannot  see.  is  unconstitutional,  under  Const, 
pt.  2,  art.  3,  c.  1,  §  3,  providing  that  represent- 
atives shall  be  chosen  by  written  votes. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  by  Malcolm  E.  Nichols  for  man- 
damus to  John  M.  M  in  ton  and  others,  election 
commissioners.  Peremptory  writ  to  be  issued. 

Vahey,  Inues  &  Vahey,  for  petitioner. 
Thos.  M.  Babson,  for  respondents. 

KNOWLTON,  C.  J.  This  is  a  petition  for  a 
writ  of  mandamus  to  compel  the  board  of 
election  commissioners  of  the  city  of  Boston 
to  provide  the  so-called  Australian  ballot  for 
use  at  the  next  election  in  precinct  6  of  Ward 
10  of  said  city  instead  of  the  Dean  ballot 
machine  which  they  have  voted  to  use.  It 
appears  that  this  machine  has  been  approved 
by  the  Secretary  of  the  Commonwealth,  the 
Treasurer  and  Receiver  General,  and  the 
Auditor  of  Accounts,  under  the  provisions  of 
Rev.  Laws,  c.  11,  8  270,  and  regulations  for 
the  use  of  It  have  been  made  and  Instructions 
for  voters  have  been  prepared  by  the  Secre- 
tary of  the  Commonwealth  in  accordance 
with  St  1905,  p.  234,  c.  313,  §  2. 

This  machine  is  a  mechanical  device  for 
registering  votes.  In  shape  it  is  like  a  box. 
It  is  about  3  feet  in  height  and  2%  feet 
square  upon  its  upper  surface.  It  is  used  as 
follows:  Immediately  before  the  opening 
of  the  polls  it  Is  Inspected  by  the  election 
officers.  There  are  certain  dials  on  the  ma- 
chine, some  registering  the  number  of  votes 
received  by  a  candidate  for  office,  and  one 
which  records  the  total  number  of  voters 
casting  ballots.  AH  these  dials  are  set  at 
zero.  The  election  officers  see  that  a  steel  top 
Is  placed  directly  over  the  machine,  upon 
which  top  is  pasted  the  official  list  of  candi- 
dates to  be  voted  for  and  questions  to  be  an- 
swered. This  top  is  then  locked  by  the  elec- 
tion officers,  and  when  it  Is  so  locked  it  is 
impossible  for  any  voter  to  see  the  dials 
which  register  the  number  of  votes  cast  for 
the  respective  candidates,  and  all  that  the 
voter  can  see  is  the  names  of  the  various 
candidates  and  the  language  of  the  questions, 
and  such  other  information  In  reference  to 
the  candidates  as  Is  required  by  law  to  be 
upon  the  ballot  As  each  voter  gives  his 
name  when  about  to  vote,  he  steps  under  a 
curtain  connected  with  the  machine,  which 
curtain  conceals  the  face  of  the  machine  and 
ail  of  the  mechauical  device  used  for  regis- 
tering votes  from  the  sight  of  the  election 
officers.  The  voter  sees  upon  the  face  of  the 
machine  only  the  names  and  information 


above  mentioned,  and  a  number  against  the 
name  of  each  candidate.  There  is  a  blank 
space  to  the  right  of  the  number,  and  a  key 
to  the  right  of  the  blank  space,  about  one- 
fourth  of  an  inch  square.  The  voter  pushes 
down  the  key  to  the  right  of  the  name  of 
each  candidate  for  whom  he  desires  to  vote. 
The  pushing  down  of  the  key  causes  a  cross 
to  be  exposed  In  the  blank  space  between  the 
number  and  the  key,  but  none  of  the  dials 
registering  votes  Is  moved  in  consequence  of 
the  pressing  down  of  the  key.  After  he  has 
marked  a  cross  in  this  way  against  the  name 
of  each  candidate  for  whom  he  desires  to 
vote,  he  throws  a  lever,  called  the  "operating 
lever,"  from  right  to  left,  prior  to  which 
act  he  may  change  his  cross  from  one  candi- 
date to  another.  This  lever  Is  attached  to 
the  machine,  and  the  moving  of  It  from  right 
to  left,  and  this  alone,  causes  a  dial  con- 
nected with  the  name  of  each  candidate  so 
crossed  to  move,  thereby  registering  a  vote 
for  each  candidate  whose  name  is  crossed. 
The  movement  of  this  dial  cannot  be  seen  by 
the  voter  or  by  any  one  else.  After  the  polls 
are  closed,  the  election  officers  unlock  the 
top  on  which  the  official  list  of  candidates 
and  questions  is  pasted,  and  read  the  dials, 
and  make  official  returns  of  the  votes  cast 
for  each  of  the  respective  candidates  and 
questions  in  accordance  with  the  figures 
thrown  upon  the  dial. 

The  petitioner  contends  that  the  use  of 
this  machine  as  proposed  would  be  illegal, 
and  In  violation  of  the  provision  of  the  Con- 
stitution of  the  commonwealth  (part  2,  c.  1, 
S  3,  art  3),  which  provides  that  represent- 
atives to  the  General  Court  shall  be  "chosen 
by  written  votes,"  and  of  other  provisions 
of  the  Constitution,  which  by  implication 
require  that  other  state  officers  shall  be 
chosen  in  the  same  way.  See  Const  Mass. 
c.  2,  |  1.  art  3;  chapter  1,  §  2,  art.  2; 
chapter  2,  §  1,  art  10;  Const.  Amend  arts. 
16,  17.  In  chapter  2,  §  1,  art.  3,  cited  above, 
it  is  made  the  duty  of  the  town  clerk,  in  the 
presence  of  the  selectmen  of  towns  who  con- 
duct the  election,  to  "sort  and  count  the 
votes,  form  a  list  of  the  persons  voted  for, 
with  the  number  of  votes  for  each  person 
against  his  name,"  and  to  "make  a  fair  rec- 
ord of  the  same,"  and  a  "public  declaration 
thereof;  and  there  are  other  similar  provi- 
sions. 

The  constitutional  question  thus  raised  was 
considered  in  the  different  answers,  given 
to  questions  submitted  by  the  House  of  Rep- 
resentatives, which  appear  in  the  Opinions 
of  the  Justices,  178  Mass.  005,  609,  611,  60 
N.  E.  129,  54  L  R,  A.  430. 

This  question  may  be  answered  affirmative- 
ly or  negatively,  according  to  the  degree  of 
strictness  with  which  we  interpret  the  lan- 
guage of  the  Constitution.  If  a -choice  by 
written  votes  is  to  be  limited  as  to  details  to 
the  particular  method  or  methods  which  the 
framers  of  the  Constitution  had  in  mind  more 
than  100  years  ago,  it  is  plain  that  the  use 
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of  this  machine  Is  not  permissible.  If  we  look 
at  the  object  of  the  constitutional  require- 
ment, there  is  ground  for  an  argument  that 
it  may  be  accomplished  by  the  use  of  this 
machine,  and  that,  in  a  broad  and  liberal  ap- 
plication of  the  provisions  of  the  Constitution 
to  the  present  conditions  and  possible  methods 
of  voting,  the  use  of  this  machine  at  an  elec- 
tion should  be  deemed  a  choice  "by  written 
votes."  It  may  be  argued  that  the  making 
of  a  material  record  of  his  act  by  each  voter, 
and  thereby  securing  for  it  greater  certainty 
and  performance  than  would  result  from  a 
show  of  hands,  or  a  declaration  viva  voce, 
Is  accomplished  by  the  use  of  the  machine  as 
well  as  by  a  paper  vote  written  by  the  hand 
of  the  voter  and  deposited  in  a  box.  The 
secrecy  of  the  ballot  is  even  more  effectively 
secured  by  the  machine  than  by  the  method 
practiced  100  years  ago.  It  might  be  con- 
tended that,  when  the  voter  has  pressed  down 
the  key  before  the  name  of  each  of  his  candi- 
dates, he  has  before  him  his  vote  upon 
which  his  choice  is  designated  by  the  crosses 
opposite  the  names,  and  that  his  movement 
of  the  lever  which  makes  the  record  upon  the 
dials  below  does  not  differ  In  effect  from  a 
movement  of  his  hand  In  throwing  a  piece  of 
paper  into  a  box,  and  that  the  numerical  ad- 
justments and  uncertainty  that  intervene  be- 
tween his  act  and  the  entry  of  the  result  by 
the  election  officers  are  no  greater  In  the  one 
case  than  in  the  other.  Some  of  the  Justices, 
Including  the  writer  of  this  opinion,  would 
prefer  to  decide  that  this  method  of  voting  is 
within  the  meaning  of  the  constitutional  pro- 
vision. 

But  the  method  in  detail  Is  entirely  unlike 
the  writing  of  a  name  of  chosen  candidates 
upon  a  piece  of  paper,  and  the  deposit  of 
the  paper  in  a  box,  to  be  afterwards  taken 
out  and  counted.  In  the  use  of  the  machine 
the  voter  must  trust  everything  to  the  per- 
fection of  the  mechanism.  He  cannot  see 
whether  it  is  working  properly  or  not  This 
clmnce  of  error,  whether  greater  or  less  than 
the  chance  that  a  ballot  deposited  In  a  box 
will  not  be  properly  counted,  is  very  differ- 
ent from  It  It  was  not  within  the  knowledge 
or  contemplation  of  the  framers  of  the  Con- 
stitution. 

In  one  of  the  opinions  already  referred  to, 
signed  by  three  of  the  justices  (178  Mass.  616, 
60  N.  E.  133,  54  L.  R.  A.  430)  this  language 
was  used: 

"Interpreting  the  Constitution  in  the  light 
of  the  circumstances  existing  at  the  time  of 
Its  adoption,  as  well  as  of  the  laws  and  cus- 
toms which  had  theretofore  prevailed,  we 
think  that  the  language  prescribing  the  way 
In  which  the  will  of  the  voters  shall  be  ex- 
pressed and  ascertained  In  the  case  of  the 
election  of  Governor  and  of  the  other  state 
officers,  where  similar  language  is  used,  neces- 
sarily implies  at  least  that  the  choice  of  the 
voter  shall  be  indicated  by  some  kind  of  writ- 
ing upon  a  paper  or  other  material  thing,  that 
this  material  thing  bearing  this  written  ex- 


pression of  the  choice  of  the  voter  shall  by 
this  act  of  voting  pass  from  his  possession 
and  control  into  that  of  the  officers  charged 
with  the  duty  of  conducting  the  election,  and 
that  the  voter  shall  have  reasonable  oppor- 
tunity to  see  that  It  has  so  passed,  that  it 
shall  be  distinct  from  that  handed  in  by  any 
other  voter,  and  that  these  written  votes  so 
handed  in  shall  continue  to  be  the  same  ma- 
terial things,  capable  of  being  handled,  sorted 
and  counted,  and  that  the  whole  work  of  as- 
certaining and  declaring  the  result  shall  be 
the  personal  act  of  these  election  officers, 
with  the  written  votes  before  them,  the  sort- 
ing and  counting  as  well  as  the  declaration 
of  the  result  being  done  by  sworn  officers. 
One  reason  for  the  requirement  of  a  written 
vote  is  that  the  voter  may  have  a  reasonable 
opportunity  of  making  his  choice  without  Im- 
mediate Influence  upon  the  part  of  others; 
and  that  the  reason  for  the  requirements  ap- 
plicable to  the  sorting  and  counting  is  that 
the  votes  may  not  fail  of  their  proper  force 
by  reason  of  mistake  or  fraud  In  the  count 
The  safeguard  erected  by  the  Constitution  Is 
that  there  shall  remain  after  the  closing  of 
the  voting,  In  a  material  form,  capable  of 
being  read  and  understood  by  men,  a  written 
vote  cast  by  each  voter;  and  that  all  these 
individual  votes,  each  given  by  the  voter  to 
the  election  officers,  shall  be  read,  sorted  and 
counted  In  accordance  With  the  several  tenor 
of  each,  by  men  acting  under  the  sanction  and 
obligation  of  their  respective  official  oaths." 

There  is  no  doubt  that,  in  reference  to  the 
only  conditions  and  methods  which  they  then 
knew  or  thought  possible,  this  Is  a  fair  state- 
ment of  what  was  In  the  contemplation  of  the 
framers  of  the  Constitution.  TO  a  majority 
of  the  court,  the  adoption  and  use  of  a  ma- 
chine which  employs  none  of  these  methods, 
and  whose  working  and  whose  record  of  the 
result  Is  Invisible  to  the  voter,  seem  so  great 
a  departure  from  the  method  referred  to  in 
the  language  of  the  Constitution  as  not  to 
be  included  within  its  broadest  meaning. 
Even  if  the  principal  objects  to  be  accom- 
plished by  the  constitutional  requirement 
would  be  accomplished  as  well  by  the  use  of 
the  machine,  It  soeius  too  great  a  stretch  of 
language  to  say  that  the  use  of  it  is  the  ex- 
pression of  a  choice  by  a  written  vote.  In  the 
opinion  from  which  we  have  already  quoted 
there  is  also  this  language: 

"The  turn  of  a  wheel  or  a  dial,  the  punch- 
ing of  a  hole  in  an  unseen  roll  of  paper  on 
which  are  the  names  of  candidates,  by  a 
voter  who  pulls  a  lever  or  turns  a  key,  is  not 
the  use  of  a  written  vote  within  the  meaning 
of  the  Constitution;  nor  is  the  Inspection  of 
a  dial,  even  If  preceded  or  followed  by  an 
Inspection  of  all  the  cogs  and  mechanism 
which  have  moved  the  hands  of  the  dial,  or 
the  counting  of  holes  in  such  a  paper  and  the 
inspection  of  the  machinery  which  made  the 
holes,  the  sorting  and  counting  of  votes  by 
election  officers.  If  it  be  said  that  these  are 
the  best  and  most  efficient  means  to  secure 
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a  free  and  honest  election,  the  answer  la  that 
they  are  not  the  means  prescribed  for  those 
ends  by  the  Constitution.  The  Constitution 
does  not  authorize  the  General  Court  to  put 
the  expression  of  the  voter's  will  to  the 
chance  of  being  nullified  or  perverted  by 
slipping  cogs,  defective  levers  or  other  me- 
chanical devices  which  have  no  living  intelli- 
gence, no  conscience  and  no  liability  to  pun- 
ishment to  Insure  their  going  right  It  re- 
quires that  every  step  in  the  task  of  seeing 
that  votes,  whether  given  by  Indian  corn  and 
beans  or  other  ballots,  by  show  of  hands,  by 
the  living  voice  or  by  paper  writing,  are 
counted  rightly,  shall  be  intrusted  to  and 
performed,  not  by  an  inanimate  machine,  but 
by  sworn  officers,  and  in  open  meeting,  where 
each  step  of  the  work  can  be  verified  and 
mistakes  corrected." 

Decisions  In  other  states  that  bear  upon 
this  question  are  under  constitutional  provi- 
sions differing  somewhat  from  our  own,  and 
we  do  not  deem  them  conclusive.  In  re  Vot- 
ing Machine,  19  R.  I.  729,  36  Atl.  716,  86  I*. 
R.  A.  547;  Elwell  v.  Oomstock,  99  Minn.  261, 
109  N.  W.  608,  7  Ia  R.  A.  (N.  S.)  621;  Lynch 
v.  Malley,  215  111.  574,  74  N.  E.  723;  City  of 
Detroit  v.  Board  of  Inspectors  of  Elections, 
139  Mich.  548,  102  N.  W.  1029,  8  L  K  A. 
184,  111  Am.  St  Rep.  430. 

In  the  opinion  of.  a  majority  of  the  court 
the  statute  under  which  the  respondents  are 
acting  is  unconstitutional. 

Peremptory  writ  of  mandamus  to  be  is- 
sued. 


(170  Ind.  8J8) 

CLEVELAND.  C  OL  ft  ST.  L.  RT.  OO.  v. 
MOORE.    (No.  20,995.)* 

(Supreme  Court  of  Indiana.  Oct  18,  1907.) 

1.  Contracts— Scbject-Matter— Changs  or 
Plans. 

A  provision  for  changes  In  plan  and  loca- 
tion In  a  contract  does  not  authorize  radical  de- 
parture from  the  work  as  mapped  out  in  specifi- 
cations attached  to  the  contract  but  only  au- 
thorizes such  Incidental  changes  as  are  necessary 
to  complete  the  work  according  to  the  general 
Intendment 

2.  Same— Plans  and  Specifications. 

The  nature  of  an  undertaking  is  not  unset- 
tled because  of  the  provision  in  the  contract  that 
the  work  is  to  be  done  "in  accordance  with 
plans  and  specifications  to  be  furnished  and 
stakes  to  be  set"  where  the  plans  and  specifi- 
cations were  attached  to  the  contract  at  its  ex- 
ecution, since  the  provision  Is  to  be  construed 
In  the  light  of  that  fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  5  749.] 

8.  Work  and  Labor— Existence  or  Express 

Contract— Effect  or  Breach. 

The  fact  that  a  contract  has  been  violated 
does  not  authorize  a  party  to  recover  under  a 
quantum  meruit  for  work  comprehended  within 
and  done  under  the  contract  in  excess  of  the 
contract  price,  since  the  breach  does  not  ipso 
facto  terminate  the  contract 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  55  23-33.] 


4.  Principal  and  Agent— Notice  to  Agent 
—Imputation  to  Principal. 

Where  a  general  agent  is  in  charge  of  work 
for  his  principal,  the  presumption  that  the  prin- 
cipal knew  all  facts  of  which  the  agent  had 
knowledge  is  so  violent  that  it  may  not  be  con- 
troverted in  determining  the  parties'  rights  in 
respect  to  a  claim  of  compensation  for  addition- 
al work  done. 

Note.— For  cases  In  point  see  Cent  Dig. 
40,  Principal  and  Agent,  51  670-679.) 
&  Same— General  Agents. 

A  person  authorised  to  transact  all  the  bn-  " 
ness  of  another  at  a  particular  place,  and  im- 
pliedly invested  with  discretion  to  determine  the 
proper  construction  of  the  contract  under  which 
work  was  being  done.  Is  a  general  agent 

6.  Principal  and  Surety  —  Liability  of 
Surety— Waiver  of  Defense. 

Where  a  surety  has  a  defense  to  an  action 
owing  to  prior  changes  in  the  contract  made 
without  his  consent  a  renunciation  of  his  right 
of  defense  rests  on  the  doctrine  of  waiver,  and 
the  elements  of  knowledge  and  intent  In  the 
absence  of  estoppel,  are  essential  to  a  waiver. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  40,  Principal  and  Agent  SI  866-372.] 

7.  Notice  — Facts  Putting  on  Inquiry— 
Full  Knowledge. 

Though  notice  to  put  a  person  on  inquiry 
Is  not  always  the  equivalent  of  full  knowledge, 
yet  the  doctrine  of  notice  is  not  to  be  invoked 
wherever  a  person  sought  to  be  charged  with 
knowledge  has  not  been  careful,  but  only  where 
the  result  of  his  omission  to  inquire  is  such 
that  it  would  be  unconscionable  to  permit  him 
to  assert  that  he  had  no  knowledge. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  87,  Notice,  55  3-12.] 

8.  Assumpsit,  Action  or  —  Equitable  Na- 
ture or  Remedy. 

Equitable  principles  govern  in  an  action  of 
assumpsit 

9.  Notice— Circumstantial  Proof. 

Notice  of  facts  putting  a  person  on  inquiry 
may  be  proved  circumstantially,  and  the  de- 
duction therefrom  as  to  its  effect  in  the  ab- 
sence of  any  showing  that  information  was  un- 
successfully pursued,  is  a  result  of  the  law. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  87,  Notice,  f  40.] 

10.  New  Trial— Grounds— Reception  or  Ev- 
idence—Presumptions. 

Where  the  fact  of  notice  is  built  on  rebut- 
table presumptions  which  have  judicial  sanction. 
If  the  presumptions  are  not  adopted,  in  the  ab- 
sence of  explanation,  it  may  be  ground  for  a 
new  trial. 

IL  Contracts  —  Actions— Evidence— Find- 
ings. 

In  an  action  to  recover  for  extra  work 
done  in  connection  with  a  railroad  contract 
evidence  held  not  to  sustain  a  finding  that  plain- 
tiff had  no  knowledge  of  changes  made  in  the 
specifications. 

12.  Same— Deviation  by  Consent  or  Pas- 
ties—Compensation. 

Where  there  is  a  deviation  from  the  con- 
tract by  consent  of  the  parties,  the  general  rule 
is  to  trace  the  contract  into  the  extra  work  in 
so  far  as  it  furnishes  a  conventional  admeasure- 
ment of  the  value  which  the  parties  have  placed 
upon  the  work 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  11,  Contracts,  55  1071-1097.] 

18.  Estoppel— Failure  to  Plead— Waives. 

Where,  in  an  action  for  extra  work  done 
under  a  contract  plaintiff  alleges  that  it  did 
the  work  in  its  endeavor  to  carry  out  the  con- 
tract end  that  it  had  no  knowledge  that  the 
work  was  not  included  in  the  contract  defend- 
ant cannot  plead  as  estoppel  that  plaintiff  did 
have  such  knowledge,  since  it  would  be  neither 
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a  denial  nor  the  allegation  of  new  matter,  a* 
required  by  Barns'  Ann.  St  1001,  I  850:  and 
defendant  is  therefore  within  the  role  that  an 
estoppel  in  pais,  though  not  specially  pleaded, 
ts  not  waived  where  there  is  no  opportunity  to 
plead  it 

[Ed.  Note.— For  eases  in  point  Bee  Cent  Dig. 
vol.  19,  Estoppel,  I  800.] 

14.  Pleading  —  Anticipating  Dexensbs  — 
Pleading  Exceptions. 

It  is  not  anticipating  a  defense  to  plead 
facts  which  bring  plaintiffs  case  within  an  ex- 
ception. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  89,  Pleading,  f  139.) 

15.  Evidence — Negative  Allegations— Bub  - 
den  or  Pboof. 

Where  a  negative  allegation  Is  pleaded  to 
bring  a  case  within  an  exception,  it  must  be 
substantially  proved. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  20,  Evidence,  f  114.] 

16.  Estoppel  —  Equitable  Estoppel  —  Na- 
ture and  Scope. 

The  doctrine  of  equitable  estoppel  is  based 
upon  promoting  the  equity  of  an  individual 
case,  and  may  not  be  carried  further  than  the 
end  for  which  the  estoppel  is  created. 

2Dd.  Note.— For  cases  in  point  see  Cent  Dig. 
19,  Estoppel,  I  291.] 

17.  Contracts— Construction— Extra  Work 
—Decision  or  Engineer. 

A  provision  in  a  contract  that  claims  for 
extras  are  to  be  passed  on  by  the  engineer  has 
no  reference  to  work  outside  of  and  occasioned 
by  an  unauthorized  change  in  the  contract 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  ||  1071-1097,  1800,  1316.] 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  J.  Hampton  Moore,  receiver  of 
the  City  Trust  Safe  Deposit  A  Surety  Com- 
pany and  others  against  the  Cleveland,  Cincin- 
nati, Chicago  &  St  Louis  Railway  Company. 
From  a  judgment  for  plaintiffs,  defendant  ap- 
peals.  Reversed,  with  directions. 

Leonard  J.  Hackney  and  Frank  L.  Little- 
ton, for  appellant  Ferd  Winter,  for  ap- 
pellees. 

GILLETT,  J.  This  action  was  commenc- 
ed by  the  City  Trust,  Safe  Deposit  &  Surety 
Company,  against  appellant,  to  recover  for 
extra  work  done  In  connection  with  a  rail- 
way construction  contract  Appellant  filed 
a  cross-complaint  to  recover  on  a  bond,  in 
the  sum  of  $10,000,  executed  by  appellee  Me- 
Nerney,  as  principal,  and  appellees  surety 
company  and  Johnson,  as  sureties,  condition- 
ed on  the  performance  of  said  contract  No 
further  statement  of  the  Issues  appears  nec- 
essary. There  was  a  special  finding  filed, 
together  with  conclusions  of  law  thereon, 
and,  pursuant  to  said  conclusions,  the  court 
rendered  Judgment  for  the  surety  company 
upon  Its  complaint,  and  In  favor  of  all  of  the 
appellees  that  appellant  take  nothing  by  its 
cross-complaint 

The  findings  are  very  long,  and  we  shall 
only  attempt  an  outline  of  the  more  impor- 
tant facts  therein  set  forth.  It  appears  from 
said  findings  that  In  June,  1899,  the  railway 
company  invited  bids  for  the  construction  of 


what  it  termed  the  "South  Anderson  cut-off," 
according  to  plans  and  specifications.  The 
notice  contained  the  approximate  estimate  of 
the  chief  engineer  of  said  railway  company 
of  the  number  of  yards  of  earth  to  be  placed 
In  embankment,  and  the  number  of  yards 
to  be  excavated  within  the  normal  cross- 
section,  as  well  as  of  the  quantity  which  was 
to  be  taken  from  widened  cuts  and  borrow 
pits.  The  estimated  length  of  the  greatest 
average  haul  was  also  stated  In  said  notice. 
The  contract  was  let  to  McNerney  for  15 
cents  a  yard,  measured  In  embankment,  and 
he  was  to  be  allowed  12  cents  a  foot  for 
track  laying.  These  prices  were  but  one-half 
of  the  reasonable  value  of  the  work,  as  the 
railway  company  well  knew.  The  work  in- 
volved the  building  of  about  18,500  feet  of 
main  track  and  16,000  feet  of  yard  track, 
and  the  contract  provided  that  the  work  was  • 
to  be  done  In  accordance  with  plans  and 
specifications  to  be  furnished,  and  stakes  to 
be  set  by  the  railway  company,  but  the 
plans  and  specifications  were,  In  fact,  attach- 
ed to  the  contract  when  It  was  executed. 
It  was  provided  In  said  contract  that  the 
location  and  plan  of  the  work  might  be 
changed  by  the  chief  engineer  of  the  railway 
company,  and  that  if  the  grade  and  quality 
of  the  work  was  not  thereby  affected,  and 
the  change  only  involved  an  Increase  in 
quantity,  the  contractor  should  have  no  extra 
claim ;  but  it  was  provided  that.  If  the  grade 
and  quality  of  the  work  was  affected,  then 
the  engineer  was  to  determine  the  amount 
of  Increase  or  deduction.  By  further  limita- 
tion It  was  sought  to  cut  off  all  claims  for 
extras  unless  ordered  by  the  chief  engineer,, 
and  it  was  required  that  prompt  notice  be 
given  of  all  such  claims.  It  was  further 
provided  that  the  chief  engineer's  decision  on 
the  question  of  claims  for  extras  was  to  be 
considered  as  In  the  nature  of  an  award  and 
conclusive  upon  the  parties.  Another  clause 
of  the  contract  provided  that  the  quantities 
set  forth  in  the  notice  to  bidders  were  to 
be  considered  as  estimates  only,  and  that  the 
company  might  Increase  or  decrease  them  as 
It  might  elect  The  sixth  clause  of  the  con- 
tract reduced  the  width  of  the  embankment 
for  main  track,  as  fixed  in  the  specifications, 
from  20  feet  to  15  feet  The  slopes  of  fills 
and  cuts  along  this  track  were  fixed  at  a 
ratio  of  1%  horizontal  to  1  vertical.  The 
excavations  and  embankments  for  yard 
tracks  were  to  be  of  such  widths  and  slopes 
as  the  engineer  might  direct,  and  he  was  also 
authorised  to  fix  the  widths  of  cuts  and  the 
points  where  earth  was  to  be  borrowed. 
He  was  also  empowered  to  require  all  fur- 
ther embankments  and  excavations  which  In 
his  opinion  were  necessary  for  the  construc- 
tion of  the  railroad.  The  specifications  pro- 
vided that  no  allowance  was  to  be  made  for 
hauL  The  plans  showed  that  the  yards 
were  to  consist  of  five  tracks.  In  addition  to 
a  passing  track,  and  that  a  highway,  known 
as  the  "Anderson  and  Fall  Creek  Pike,"  was 
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to  be  carried  across  the  railroad  by  an  over- 
head bridge.  The  substance  of  the  bond  has 
been  already  stated.  After  the  execution 
of  the  contract,  McNerney  commenced  work 
thereunder,  and  continued  until  the  early 
part  of  November,  1899,  when  he  refused 
to  proceed  further  and  abandoned  the  con- 
tract. The  railroad  company  then  called  on 
the  surety  company,  as  surety,  to  perform 
such  contract,  and  it  thereupon  took  upon 
itself,  as  such  surety,  the  prosecution  of  the 
work,  and  continued  therein,  with  all  due 
diligence,  until  June  23,  1900.  November 
23,  1899,  said  company  took  an  assignment 
of  the  contract  from  McNerney,  but  the 
assignment  was  not  reported  to  the  railroad 
company,  nor  assented  to  by  it.  The  findings 
then  show  extensive  changes  made  from  time 
to  time  by  the  engineers  of  the  railroad  com- 
pany in  said  work.  The  first  change  was 
made  in  accordance  with  what  is  termed  the 
"May,  1899,  profile,"  by  which  the  grade 
was  gradually  raised  from  station  60  to  sta- 
tion 151,  at  which  point  there  was  a  de- 
parture of  4*/io  feet  from  tne  original  grade, 
and  from  thence  the  new  grade  gradually 
approached  the  former  until  station  185  was 
reached.  The  length  and  width  of  the  yard 
tracks  were  next  Increased  and  a  Y  track 
added,  by  which  the  tracks,  other  than  main 
track,  were  increased  from  15,060  feet  to 
40,435  feet,  and  subsequently  the  overhead 
crossing  was  changed  to  a  subway,  thereby 
changing  what  had  been  designed  as  an  em- 
bankment, containing  17,416  yards,  to  ex- 
cavation to  the  extent  of  29,073  yards,  the 
most  of  which  was  hardpan.  After  reciting 
the  facts  of  the  various  changes,  the  court 
finds:  "According  to  such  changed  plan, 
the  entire  amount  of  work  of  excavation  and 
embankment  required,  including  that  which 
had  been  done  by  the  defendant  McNerney 
and  the  plaintiff,  was  148,767  cubic  yards 
measured  in  embankment,  including  8,000 
yards  measured  in  excavation.  The  increas- 
es were  all  in  the  sections  or  stations  where 
defendant  McNerney  and  the  plaintiff  had 
worked.  By  the  plans  attached  to  the  con- 
tract the  work  In  these  sections  consisted, 
exclusive  of  the  approaches  to  the  Anderson 
and  Fall  Creek'  Pike,  of  59,230  yards  of  em- 
bankment, or  69,682  yards  measured  In  exca- 
vation, and,  including  the  approaches  to  the 
Anderson  and  Fall  Creek  Pike,  of  76,646 
yards  of  embankment,  or  90,171  cubic  yards 
measured  in  excavation,  and  66,701  yards  of 
cuts,  making  it  necessary  to  borrow  23,570 
cubic  yards.  The  changes  increased  the  work 
between  these  stations  to  123,291  yards  of 
embankment,  or  145,048  cubic  yards  measur- 
ed in  excavation,  and  119,945  yards  of  cuts, 
a  difference  of  46,645  yards  of  embankment 
and  53,244  of  cuts,  and  making  it  necessary 
to  borrow  25,103  cubic  yards."  The  average 
haul  of  each  yard  of  earth  handled  was  in- 
creased from  1,406  feet  to  1,588  feet.  The 
change  in  the  yard  required  85,800  yards  of 
excavation.  There  are  also  findings  that  the 


surety  company  conformed  to  the  orders  and 
directions  of  the  railroad  company  and  Its 
engineers  in  doing  the  work  in  the  belief  that 
the  same  was  being  done  according  to  the 
contract,  and  that  said  surety  company  per- 
formed said  work  without  any  knowledge  or 
belief  that  any  change  had  been  made  in  the 
grade  and  quality  of  it  as  shown  in  the 
specifications  and  plans,  or  that  any  sub- 
stantial change  had  been  made  in  the  quan- 
tity of  work  as  disclosed  by  the  plans,  and 
also  that  said  company  did  not  at  any  time 
consent  to  any  of  said  changes.  In  the  latter 
part  of  May,  1900,  the  surety  company,  be- 
lieving that  mistakes  had  been  made  by  the 
defendant  railway  company  In  the  estimates, 
employed  an  engineer  to  estimate  such  work. 
It  was  further  found  that  the  chief  engineer 
did  not  make  a  change  in  the  plan  and  pro- 
file, and  that,  when  the  surety  company  made 
a  claim  to  him  for  extras  in  June,  1900,  he 
refused  to  allow  it,  on  the  ground  that  the 
grade  had  not  been  changed,  except  as  to  the 
highway,  and  that  that  change  was  beneficial 
to  the  surety  company.  The  amount  of  work 
done  by  t.'  ^  surety  company  prior  to  Its 
abandonn.p»*'  of  the  undertaking  Is  found  to 
be  62,306  yards,  measured  In  embankment. 
Of  this  85,663  yards  were  included  in  the 
work  as  originally  planned,  and  the  remain- 
ing quantity,  26,643  yards,  was  made  neces- 
sary by  the  change.  The  value  of  the  work 
of  building  embankment  was  found  to  be 
30  cents  a  yard,  and  that  it  was  worth  60 
cents  a  yard  for  excavating  and  placing  hard- 
pan  in  embankment.  The  value  of  the  extra 
haul  was  fixed  at  .0182  cent  a  yard.  It  Is 
found  that  appellant  let  the  work  to  a  third 
person  to  complete  it,  and  the  amount  of  said 
company's  damages,  on  account  of  a  failure 
to  carry  out  the  contract  as  modified,  is 
stated,  conditional,  of  course,  upon  the  ques- 
tion whether  the  facts  found  disclose  a  right 
of  recovery.  Of  the  statement  of  account,  on 
which  the  court  based  its  conclusion  of  law 
in  favor  of  the  surety  company  upon  Its 
complaint,  it  is  only  necessary  to  say  that 
the  disputed  items  are  the  allowance  of  30 
cents  a  yard  for  26,643  yards  of  embank- 
ment, the  crediting  of  the  value  of  the  extra 
haul  on  the  embankment  included  within 
the  work  as  originally  planned,  and  an  allow- 
ance for  500  yards  of  hardpan,  included 
within  said  first  item,  at  80  cents  extra  per 
yard. 

The  evidence  on  behalf  of  the  surety  com- 
pany shows  that  James  M.  Shaw,  who  had 
been  acting  as  resident  assistant  secretary 
and  resident  vied  principal,  at  Indianapolis, 
signed  the  bond;  that  he  was  placed  in 
charge  of  the  work  by  the  surety  company  in 
November,  1899;  and  that  he  continued  in 
that  capacity  until  said  company  abandoned 
the  undertaking.  When  he  took  charge  of  the 
work,  he  received  from  McNerney  the  con- 
tract, together  with  the  plan  and  profile. 
Shaw  testified  on  his  direct  examination  that 
he  had  no  knowledge  of  any  change  In  the 
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grade  as  fixed  by  the  profile  attached  to  the 
contract.  On  cross-examination  he  testified 
that  he  knew  that  stakes  were  set  widening 
the  ya-d,  after  he  took  charge  of  the  work; 
that  the  engineers  then  said  that  they  wanted 
to  pnt  In  an  additional  track  or  tracks ;  that 
he  consulted  the  plan,  and  knew  that  the 
contract  allowed  them  to  make  certain  chan- 
ges which  Involved  only  quantities ;  that  he 
understood  that  to  be  within  the  scope  of 
the  contract ;  that  he  knew  at  the  time  that 
that  waa  a  change  in  the  plan;  that  he  un- 
derstood that  widening  the  yards  was  not 
modifying  the  contract,  and  that  widening  a 
cut  was  a  change  In  the  blueprint  and  plan 
attached  to  the  contract;  that  he  was  noti- 
fied about  May  1,  1900,  that  the  plan  had 
been  changed  so  as  to  require  a  subway  for 
the  highway  crossing.  It  also  appears  from 
his  testimony  that  considerable  work  was 
done  after  notice  was  received  of  these  chan- 
ges. On  redirect  examination  he  testified 
that  in  what  he  had  said  concerning  a  change 
in  the  plans  he  had  reference  to  a  change  In 
the  stakes. 

The  evidence  shows  that  the  railway  yard 
was  fully  doubled  In  size,  and  that,  aside 
from  6321  yards  of  embankment  put  In  to 
fill  a  low  place  lying  partly  within  the  orig- 
inal yard  and  partly  within  the  extension 
thereof,  the  rest  of  the  work  on  the  yard 
consisted  of  excavation,  to  the  extent  In- 
dicated In  the  findings  of  the  court.  The 
earth  thus  excavated  went  Into  fills  on  the 
grade.  It  appears  quite  clearly  from  the  evi- 
dence given  by  the  surety  company  that  the 
extending  of  the  railroad  yard  followed,  as  a 
direct  or  secondary  consequence,  the  first 
change  of  plan,  whereby  the  grade  was  raised, 
and  that  the  great  Increase  in  excavation 
work  at  that  point  was  to  the  prejudice  of 
said  company.  The  June  profile  was  drawn 
after  the  manner  of  profiles.  Both  the  grade 
line  and  the  contour  of  the  natural  surface 
of  the  earth  were  traced  thereon.  There 
were  vertical  lines  showing  stations  at  each 
100  feet,  and  these  lines  were  intersected  by 
horizontal  lines,  In  such  manner  as  to  form 
squares,  the  margin  of  the  profile  Indicat- 
ing, however,  that  from  one  horizontal  line 
to  the  next  was  5  feet  Within  these  squares 
there  were  drawn  on  a  part  of  the  profile 
other  horizontal  lines,  apparently  designed 
to  aid  in  calculating  the  grade  In  feet,  be- 
tween the  multiples  of  6,  at  the  various  points 
above  and  below  the  natural  contour  of  the 
earth.  From  station  185,  where  MeNerney 
commenced,  to  station  168,  the  work  was  al- 
most wholly  In  cuts,  and  from  the  latter 
station  to  station  151,  the  point  of  greatest  de- 
parture between  the  plan  as  carried  out  and 
the  June  profile,  embankment  was  to  be  con- 
structed. At  the  latter  point  the  profile  In- 
dicates that  the  embankment  was  to  be 
approximately  six  feet  high.  Concerning 
Shaw's  knowledge  of  said  profile,  he  testified, 
In  Identification  of  McNerney's  copy,  that  that 
was  the  we  he  carried,  and  that  the  men  who 


were  working  under  him  referred  to  it;  that 
In  the  latter  part  of  March,  1900,  be  asked 
the  chief  engineer  at  Cincinnati  for  the  pro- 
file under  which  they  were  working,  as  the 
men  in  charge  of  gangs  at  either  end  of  the 
work  needed  a  profile,  and  he  wanted  one 
at  the  camp,  where  he  kept  his  copy  In  a 
frame;  that  he  said  to  the  chief  engineer 
that  he  wanted  a  copy  so  that  he  could  make 
his  computations,  as  he  was  doing  the  work ; 
that,  upon  being  furnished  with  the  other  pro- 
file (It  being  the  same  as  his),  he  took  It  back 
to  camp  and  put  it  In  a  frame,  which  was  so 
arranged  that  he  could  take  it  out  when  he 
desired,  and  that,  when  he  did  not  want  to 
carry  It,  he  put  it  up  In  the  frame.  It  is  In- 
ferable from  the  testimony  of  appellant's  as- 
sistant engineer  that,  notwithstanding  the 
great  .changes  of  the  work,  Shaw  was  treating 
the  June  profile  as  the  one  he  was  working  by 
until  after  his  visit  to  the  chief  engineer,  as 
the  witness  claims  that,  upon  examining  the 
profile  so  furnished,  he  told  Shaw  that  It 
did  not  show  the  grade  lines  that  he  (the 
witness)  was  working  by.  Appellants  of- 
fered evidence  to  show  that  Shaw  received 
partial  estimates  from  month  to  month,  based 
on  the  contract,  down  to  and  including  May, 
1900.  According  to  the  testimony  offered  by 
the  surety  company,  the  chief  engineer  had 
no  knowledge  that  there  had  been  a  change 
In  the  grade,  at  least  he  expressed  Ignorance 
thereof  afterwards,  when  the  parties  were 
seeking  to  adjust  their  differences. 

In  considering  the  rights  of  the  parties,  the 
threshold  question  appears  to  be  whether,  un- 
der the  findings,  the  provision  of  the  con- 
tract authorizing  the  chief  engineer  to  change 
the  location  and  plan  of  the  work  afforded  a 
legal  warrant  for  the  changes.  There  were 
three  great  departures  from  the  plans  In  re- 
spect to  the  earth  required  to  be  handled: 
(1)  In  the  height  of  the  grade;  (2)  In  the 
length  and  width  of  the  yard ;  and  (3)  in  the 
change  in  the  highway  crossing. 

We  may  doubtless  assume,  what  the  evi- 
dence, In  fact,  shows,  that  the  cost  of  haul- 
ing earth  is  a  most  Important  element  in  rail* 
way  construction  work,  and  that  a  contractor, 
bidding  on  work,  for  which  he  is  to  be  paid 
by  embankment  only,  can  make  no  Intelligent 
estimate  whatever  unless  he  knows  that  the 
grade  is  to  be  substantially  maintained,  be- 
cause he  must  consider,  from  the  distribution 
of  cuts  and  fills  along  the  work  and  the  points 
where  earth  is  to  be  borrowed  or  wasted, 
what  it  will  cost  him  to  complete  the  under- 
taking. The  changes  which  were  made  in  this 
case  increased  the  average  haul  182  feet. 
The  great  increase  in  the  ratio  of  cum  to 
fills  will  also  be  noticed.  Accepting  the  fig 
urea  of  counsel  for  the  surety  company,  the 
cuts  were  increased  80  per  cent.,  while  the 
fills  which  alone  counted  for  the  contractor 
were  increased  61  per  cent  If  changes  as 
radical  as  those  mentioned  can  be  admitted 
as  within  the  authority  of  the  railway  com- 
pany to  make  changes,  the  price  fixed  would 
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have  afforded  the  contractor  little  or  no  as- 
surance that  he  would  receive  a  compensa- 
tion satisfactory  to  himself,  and  this  must 
be  considered  in  connection  with  the  fact 
that  the  contract  attempts  to  conclude  the 
contractor  by  the  judgment  of  appellant's  own 
representative  as  to  the  extent  of  allowances 
for  extras.  It  also  seems  doubtful  whether' 
the  changes  made,  Important  as  they  were, 
could  be  said,  for  the  most  part,  to  be  changes 
in  grade  or  quality,  so  as  to  come  within  the 
provision  of  the  contract  for  the  allowance  of 
extras.  Assuming,  In  accordance  with  the 
contention  of  appellant's  counsel,  that  the 
undertaking  of  a  compensated  surety  or 
guarantor  is  not  to  be  as  narrowly  construed 
as  in  the  case  of  one  who  binds  himself  as  a 
matter  of  accommodation,  yet  this  does  not 
appear  to  us  as  a  case  Involving  a  close  ques- 
tion of  construction.  Except  as  controlled 
by  other  considerations,  a  court  should,  In 
construing  a  contract,  give  to  it  a  construc- 
tion that  will  not  work  Injustice.  Noonan  v. 
Bradley,  9  Wall.  (U.  S.)  407,  19  L.  Ed.  757. 
A  contract  Is  supposed  to  have  a  subject-mat- 
ter, and  a  provision  for  changes  In  plan  and 
location  does  not  authorize  radical  depart- 
ures from  the  work  as  mapped  out  in  the 
plans  and  specifications  attached  to  the  con- 
tract, but  only  authorizes  such  Incidental 
changes  as  might  have  been  fairly  regarded  as 
necessary  to  complete  the  work  according  to 
the  general  Intendment  United  States  v. 
Freel,  92  Fed.  299,  s.  c  on  appeal,  99  Fed. 
237,  39  C.  C.  A.  491 ;  Id.,  186  U.  S.  809,  22 
Sup.  Ot  875,  46  L.  Ed.  1177 ;  Wood  v.  City 
of  Ft  Wayne,  119  U.  S.  312,  7  Sup.  Ct.  219, 
30  L.  Ed.  416;  City  of  Elgin  v.  Joslyn,  136 
111.  525,  25  N.  E.  1090;  Erfurth  v.  Steven- 
son, 71  Ark.  199,  72  S.  W.  49;  Swasey  v. 
Doyle,  88  Mo.  App.  536.  The  fact  that  the 
contract  provided  that  the  work  was  to  be 
done  "In  accordance  with  plans  and  speci- 
fications to  be  furnished  and  stakes  to  be 
set"  by  the  railway  company  did  not  leave 
the  whole  matter  as  to  the  nature  of  the 
undertaking  unsettled,  since  said  provision  Is 
to  be  construed  In  the  light  of  the  fact  that 
the  plans  and  specifications  were  attached 
at  the  time  of  the  execution  of  the  contract. 
See  Penn  Mutual  Life  Ins.  Co.  v.  Norcross, 
163  Ind.  379,  387,  72  N.  B.  132.  Although 
the  findings  are  somewhat  evidentiary  In 
character,  we  think  that  It  may  fairly  be  de- 
duced therefrom  that  unwarranted  changes 
from  the  plans  were  made  by  appellant's 
engineers,  who  were  charged  with  the  duty 
of  staking  out  the  work,  and  that  by  reason 
thereof  the  surety  company,  without  any 
knowledge  or  belief  that  such  changes  had 
been  made,  was  led  to  perform  a  large  amount 
of  additional  work,  to  its  prejudice.  The 
findings,  therefore,  seem  to  make  out  a  de- 
fense to  appellant's  cross-complaint,*  but  this 
question  need  not  be  definitely  determined' 
now,  Since,  for  reasons  hereafter  stated,  a 
new  trial  must  be  awarded,  and  therefore  the 
ultimate  settlement  of  the  question  suggested 


must  await  the  main  case.  Although  ap- 
pellees McNerney  and  Johnson  filed  answers 
to  the  cross-complaint  we  are  unable  to  say 
that  they  did  not  consent  to  the  changes.  The 
situation  of  said  parties  is  that  appellant's 
counsel  make  no  distinct  point  as  to  them  as 
apart  from  the  surety  company,  and  they, 
on  the  other  hand,  although  challenged  by 
the  assignments  of  error,  have  not  filed  a 
brief.  In  these  circumstances  we  have  con- 
cluded, since  complications  may  arise  from 
any  other  course,  to  reverse  this  case  as  to 
them,  without  prejudice,  however,  as  upon 
error  confessed. 

Referring  again  to  the  case  as  between  ap- 
pellant and  the  surety  company,  as  presented 
upon  the  findings,  we  have  to  say,  In  answer 
to  the  claim  of  appellant's  counsel  that  the 
practical  construction  of  the  parties  shows 
that  the  changes  were  warranted,  that,  so 
far  as  the  findings  go,  they  place  an  absolute 
negative  upon  the  idea  that  the  surety  com- 
pany consented  to  any  of  the  changes.  With 
this  we  dismiss  the  contention  of  counsel  for 
appellant  that  a  conclusion  of  law  ought  to 
be  stated  in  Its  favor  upon  the  issues  formed 
under  the  cross-complaint 

Taking  up  the  case  of  appellee  surety  com- 
pany, whereunder  It  seeks  an  affirmative  re- 
covery, we  observe  that  the  court  adopted 
the  principle  of  allowing  said  company  for 
embankment  included  within  the  June  plan 
at  the  contract  rate  of  15  cents  per  yard,  and 
for  all  additional  embankment  at  the  rate  of 
30  cents  per  yard,  and  that  it  also  allowed  as 
extras  for  additional  haul  of  earth  moved 
under  the  contract  and  for  the  excavation  of 
bardpan.  It  Is  first  sought  to  justify  these 
additional  allowances  on  the  theory  that  the 
very  making  of  the  changes  per  se  worked 
an  abrogation  of  the  entire  contract  even 
for  the  purposes  of  damages,  and  from  this 
proposition  it  is  argued  that  the  allowances  in 
excess  of  the  contract  were  warranted  on  the 
theory  that  the  surety  company  was  entitled 
to  recover  the  reasonable  value  of  the  entire 
work.  In  this  contention  we  are  of  opinion 
that  counsel  for  said  company  are  In  error. 
It  is  one  thing  to  affirm  that  said  company 
was  discharged  from  its  collateral  Instru- 
ment of  guaranty,  and  it  is  quite  another 
thing  to  assert  that  thereby  It  became  au- 
thorized to  recover,  without  regard  to  the 
principal  contract  for  work  done  pursuant 
thereto.  It  was  stated  by  Park,  B.,  in  Robin- 
son v.  Harmon,  1  Exch.  850,  that  "the  rule 
of  the  common  law  is  that,  where  a  party 
stands  to  lose  by  reason  of  a  breach  of  con- 
tract, he  Is,  so  far  as  money  can  do  It,  to  be 
placed  in  the  same  situation,  with  respect  to 
damages,  as  if  the  contract  had  been  per- 
formed." So  It  was  declared  In  Adler  v. 
Kelghley,  15  M.  &  W.  17,  to  be  a  clear  rule 
"that  the  amount  which  would  have  been  re- 
ceived if  the  contract  had  been  kept  is  the 
measure  of  damages  if  the  contract  Is  brok- 
en." So  far  at  least  as  this  court  Is  concern- 
ed, It  stands  committed  to  the  doctrine  de- 
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dared  in  the  leading  case  or  Doolittle  t.  Mc- 
Cuilough,  12  Ohio  St.  360,  that  the  fact  that 
the  contract  has  been  violated  by  the  defend- 
ant does  not  authorize  the  plain  tiff  to  recover 
under  a  quantum  meruit  for  work  compre- 
hended within,  and  done  under,  the  special 
contract,  In  excess  of  the  price  which  the 
contract  fixes  as  the  compensation  for  the  do- 
ing of  such  work.  Louisville,  etc.,  R.  Co.  v. 
Hollerbach,  105  Ind.  137,  5  N.  E.  28 ;  French 
v.  Cunningham,  149  Ind.  632,  49  N.  E.  797.  It 
was  said  In  the  latter  case:  "When  the  per- 
son employed  is  doing  the  work  according  to 
contract  and  Is  prevented  from  completing 
the  same  by  the  other  party,  in  violation  of 
the  terms  of  said  contract,  the  person  so  pre- 
vented from  performing  his  part  of  the  con- 
tract can  recover  the  reasonable  value  of  his 
work,  not  exceeding,  however,  the  contract 
price  on  the  quantum  meruit,  or  he  may  sue 
upon  the  contract  for  the  breach  thereof,  and 
the  measure  of  his  damages  is  the  amount 
that  will  compensate  him,  which  will  include 
the  reasonable  value  of  his  work,  as  well  as 
loss,  if  any,  on  account  of  his  not  being  allow- 
ed to  complete  the  same."  We  are  not  un- 
mindful of  the  fact  that  the  change  in  the 
grade  antedated  the  doing  of  the  work  by  the 
surety  company,  but  this  should  not  be  con- 
strued as  the  equivalent  of  an  unqualified  re- 
fusal on  the  part  of  the  railroad  company  to 
go  on  with  the  contract,  so  as  to  justify  the 
assumption  that  the  parties  were  proceeding 
os  under  an  implied  contract  It  was  laid 
down  In  Franklin  v.  Miller,  4  AdoL  &  E.  599, 
that  It  Is  a  clearly  recognized  principle  that 
If  there  is  only  a  partial  failure  of  perform- 
ance, for  which  there  may  be  a  compensation 
In  damages,  the  contract  is  not  put  an  end  to. 
It  is  stated  In  the  note  to  Cutter  v.  Powell, 
as  reported  in  Smith's  Leading  Cases  (11th 
Eng.  Ed.)  33,  that  the  refusal  which  will  au- 
thorize the  rescission  of  a  contract  must  be 
an  unqualified  one,  and  must  be  acted  on  as  a 
breach  by  the  person  who  has  a  right  to  In- 
sist upon  Its  performance.  See,  also,  Robin- 
son v.  Lake  Shore,  etc.,  R.  Co.,  103  Mich. 
607,  61  N.  W.  1014.  It  is  difficult  to  under- 
stand how  it  can  be  that,  by  an  equivocal  act 
on  the  part  of  a  defendant,  a  contract  is  ab- 
rogated for  the  purpose  of  assessing  damages 
for  work  done  under  it,  since  it  cannot  be 
determined  whether  the  plaintiff,  had  he  been 
apprised  of  the  breach,  would  have  elected 
not  to  be  bound,  or  by  accepting  the  changed 
conditions,  or  suing  on  the  contract  for  the 
breach,  have  confirmed  the  contract  It  was 
said  by  Coleridge,  J.,  In  Franklin  v.  Miller, 
supra,  that  "the  rule  Is  that  In  rescinding, - 
as  In  making  a  contract  both  parties  must 
concur."  It  is  held  that  where  a  contract 
contains  an  express  provision,  for  the  benefit 
of  one  of  the  parties,  that  It  shall  be  void  up- 
on a  certain  condition,  the  stipulation  only 
means  that  it  shall  be  voidable  at  the  election 
of  such  party,  and  so  here,  where  the  law 
Imports  such  condition  as  exists,  we  are  un- 
able to  perceive  how  we  can  say  that  upon 
a  breach,  Ipso  facto  there  Is  no  contract  It 


therefore  appears  to  us  that  the  theory  Is  un- 
sound that  all  of  the  work  is  to  be  treated  as 
If  there  were  no  express  contract 

Proceeding  to  the  evidence,  we  have  to  say 
that  we  have  reached  the  conclusion  that  ap- 
pellant ought  to  be  awarded  a  new  trial  be- 
cause of  the  finding  of  the  court  as  to  the 
surety  company's  lack  of  knowledge  of  the 
changes.  Shaw  was  In  charge  of  the  work 
for  said  company,  and  the  presumption  that 
the  company  knew  all  facts  of  which  he 
bad  knowledge  is  so  violent  that  the  law 
will  not  permit  It  to  be  controverted,  at 
least  tor  the  purpose  of  working  out  the 
rights  of  the  parties  In  respect  to  the  claim 
of  compensation  for  additional  work  done. 
Field  v.  Campbell,  164  Ind.  389,  72  N.  B. 
260,  108.  Am.  St  Rep.  801.  More  than  that 
the  position  of  Shaw,  so  far  as  we  can  under- 
stand it  was  that  of  a  general  agent  of  said 
company,  since  he  was  authorized  to  trans- 
act all  of  its  business  at  the  particular 
place,  and  was  impliedly  vested  with  dis- 
cretion to  determine  questions  as  to  the  prop- 
er construction  of  the  contract  as  an  Inci- 
dent to  the  carrying  out  of  the  undertaking 
committed  to  him.  Cruzan  v.  Smith,  41  Ind. 
288;  Fatman  v.  Leet,  41  Ind.  133.  As  to 
the  change  of  grade,  made  In  McNemey'a 
time,  there  would  perhaps  be  no  objection  to 
the  view,  so  far  as  the  contract  may  be  said 
upon  its  face  to  show  its  own  meaning, 
that  by  such  change  the  surety  company  was 
discharged.  This  would  seem  to  leave  open, 
In  respect  to  such  liability,  only  the  ques- 
tion as  to  whether  the  meaning  of  the  con- 
tract can  be  said  to  stand  as  modified  by  the 
practical  construction  of  the  parties,  and 
this  may  depend  upon  acts  done  with  actual, 
as  distinguished  from  constructive,  knowl- 
edge of  the  change.  Where  a  surety  has  a 
defense  to  an  action,  owing  to  prior  changes 
in  the  contract  made  without  his  consent  a 
renunciation  of  his  right  of'  defense  would 
seem  to  rest  on  the  doctrine  of  waiver  (29 
Am.  A  Eng.  Ency.  of  Law  [2d  Ed.]  1092),  and 
the  elements  of  knowledge  and  Intent  in 
the  absence  of  estoppel  are  essential  to  con- 
stitute a  waiver.  Id.,  1095,  1096,  1108.  Rel- 
ative to  constructive  knowledge,  which  we 
shall  hereafter  more  fully  consider,  It  may 
be  said  now,  with  reference  to  the  cross- 
complaint  of  the  railway  company,  that  no- 
tice sufficient  to  put  a  party  on  inquiry  is 
not  always  the  equivalent  of  full  knowledge. 
2  Pomeroy's  Eq.  Jur.  (3d  Ed.)  85  592,  593, 
603.  We  are  of  opinion  that  the  doctrine  is 
not  to  be  Invoked  in  every  case  where  the 
party  sought  to  be  charged  with  knowledge 
has  not  been  careful  (aside,  perhaps,  from  cases 
In  which  from  certain  facts  an  established  pre- 
sumption of  knowledge  exists),  but  rather  to 
cases  where  his  omission  to  inquire  has  had 
such  a  result  that  it  would  be  unconsciona- 
ble, in  view  of  his  conduct,  to  permit  him  to 
assert  that  he  had  no  knowledge,  Id.;  Ket- 
tlewell  v.  Watson,  L.  R.  21  C.  D.  685 ;  Cleve- 
land Woolen  Mills  v.  Slbert  Ward  Co.,  81 
Ala.  140,  1  South.  773;  Acer  v.  Westcott  46 
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N.  T.  384,  7  Am.  Rep.  355.  Many  of  the 
cases,  as  well  as  some  text-writers,  treat  the 
subject  of  notice  as  Involving  constructive 
fraud.  When  the  surety  company,  claiming 
as  the  assignee  of  McNerney,  becomes  an 
actor  and  seeks  to  recover  for  the  extra  em- 
bankment, at  double  the  contract  price,  the 
question  arises  whether,  In  view  of  the  facts, 
it  ought  not,  In  the  attainment  of  the  prac- 
tical ends  of  Justice,  to  be  charged  with  such 
a  constructive  knowledge  of  the  raising  of 
the  grade  that  It  should  not  be  permitted 
to  recover  for  all  of  the  extra  work  wholly 
apart  from  any  consideration  as  to  the 
contract  price.  The  action  by  the  surety 
company  practically  approximates  an  action 
In  assumpsit.  Equitable  principles  govern 
the  latter  form  of  action.  3  Gyc.  p.  820. 
For  this  reason,  If  for  no  other,  we  think 
that  it  should  be  held,  as  the  evidence 
stands,  that  on  the  principle  of  constructive 
knowledge,  based  on  notice  of  facts  cal- 
culated to  put  an  ordinarily  prudent  man  on 
Inquiry,  the  surety  company  should  prima 
facie  be  regarded  as  having  had  such  con- 
structive knowledge  of  the  changes,  and  this, 
coupled  with  acquiescence  on  its  part,  and 
reliance  on  such  conduct  by  the  railway 
company,  to  its  prejudice,  is  sufficient  to 
bring  the  claim  for  extras  within  the  In- 
fluence of  the  contract,  at  least  to  some  ex- 
tent. In  fixing  the  quantum  of  recovery. 

It  may  be  admitted  that  the  facts  were  not 
sufficient  to  charge  Shaw  with  constructive 
knowledge  of  the  change  in  grade  at  the 
time  he  entered  upon  the  work,  but  we  are 
unwilling  to  sanction  the  view  that  the 
surety  company  did  not  at  any  time  during 
the  execution  of  the  work  stand  charged 
with  a  constructive  knowledge  that  the 
grade  was  changed.  Mr.  Wharton  says :  "But 
that  a  person  who  is  capax  negotli  should 
set  up  Ignorance  of  facts  as  ground  of  ex- 
culpation or  ef  defense  would  be  against 
the  policy  of  the  law;  and  hence,  where 
there  Is  no  fraud  or  coercion,  the  law  treats 
him  as  if  he  were  cognizant  of  what  he  did. 
He  is  not  supposed  to  have  known  facts  of 
which  it  appears  he  was  Ignorant;  but,  if 
his  Ignorance  is  negligent  or  culpable,  then 
the  law  declares  that  it  cannot  protect  him. 
Apart  from  this  liability,  we  have  a  right 
to  infer,  as  a  presumption  of  fact  based  up- 
on our  experience  of  business,  that  an  In- 
telligent person  who  does  a  thing  In  his 
particular  line  of  business  knows  what  he  Is 
about-"  2  Wharton  on  Evidence,  §  1243. 
In  19  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.) 
63,  it  is  said:  "One  who  enters  Into  a  con- 
tract may  be  presumed  to  know  all  of  the 
material  facts  bearing  on  that  contract" 
So  it  is  laid  down  in  16  Cyc.  1072,  that  it  is 
a  presumption  "that  a  party  knew  what  he 
had  the  opportunity  of  knowing  and  should 
have  known." 

Let  us,  therefore,  look  to  some  of  the  facts 
which  surrounded  Shaw;  facts  so  easily 
discovered  that  It  seems  scarcely  conceivable 


that  a  man  of  ordinary  prudence,  giving  his 
whole  energy  to  the  particular  business, 
could  have  failed  to  have  had  his  attention 
directed  to  some  or  all  of  them.  (1)  He 
found,  according  to  his  statement,  an  em- 
bankment of  1,000  feet  long,  between  sta- 
tions 147  and  157,  which  appeared  to  be  up 
to  the  crown  stakes  and  to  have  been  washed 
down  on  the  sides  by  rain,  and  yet  he  was 
required  by  the  engineer  to  add  from  a  foot 
to  a  foot  and  one-half  (perhaps  we  should  say 
1  foot)  to  all  of  this  embankment,  as  well  as 
to  widen  It  six  feet  The  actual  difference  In 
the  grade  on  this  1,000  feet,  as  between  the 
two  profiles,  was  4  feet  1  Inch  at  station  147, 
4  feet  2  Inches  at  station  151,  and  thence  grad- 
ually descending  to  the  west  to  station  157, 
where  the  grade  was  increased  3  feet  3  Inches. 
Within  these  stations,  which  we  refer  to  be- 
cause the  work  there  was  all  embankment  the 
difference  between  the  area  of  a  cross-section 
of  an  embankment  built  according  to  the  June 
profile  and  of  one  built  according  to  the 
May  profile  is  surprising  when  put  In  figures, 
but  the  difference  In  appearance  between  two 
such  embankments  would  be  such  that  the 
increase  could  scarcely  have  been  overlook- 
ed by  one  familiar  with  the  profile  under 
which  he  was  supposed  to  be  working.  The 
difference  between  an  embankment  6  feet 
high  and  one  10  feet  2  Inches  high 
would  be  most  obvious.  (2)  The  June 
profile  shows  the  natural  surface  of  the 
ground  to  be  at  grade  at  stations  98  plus 
and  131,  and  approximately  at  grade  at 
station  119  plus,  and  yet  the  surety  com- 
pany built  a  22%-inch  embankment  at  the 
first  of  these  stations,  and  a  3-foot  embank- 
ment at  the  second,  while  it  worked  within 
50  feet  of  the  third  point  where  the  increase 
was  about  2  feet  A  still  more  evident  dev- 
iation Is  found  at  stations  161  and  163, 
where  the  surety  company  built  over  a  foot 
of  embankment  although  the  profile  showed 
at  said  points  about  1  foot  of  cut  (3)  The 
grade  at  which  the  work  was  established 
was  so  far  raised  above  the  grade  of  the 
June  profile  that,  roughly  judging,  the  cuts 
between  stations  95  and  110  and  between 
stations  120  and  130  were  apparently  de- 
creased to  the  extent  of  one-third  in  the 
first  instance  and  two-thirds  In  the  second. 
(4)  It  should  be  assumed  that  the  engineer's 
estimate  was  within  Shaw's  knowledge, 
since,  as  respects  the  execution  of  the  work, 
it  was  only  secondary  In  Importance  to  the 
contract  specifications,  plan,  and  profile.  In 
getting  at  the  extent  of  the  departure  from 
this  estimate,  we  shall,  for  the  sake  of  con- 
venience, consider  all  of  the  changes  as  if 
made  at  once,  for  that  brings  out  in  bold 
relief  the  question  as  to  the  correctness  of 
the  court's  finding  that  the  surety  company 
had  no  knowledge  of  changes  In  the  grade  or 
quality  of  the  work.  The  estimate  showed 
113,000  cubic  yards  of  embankment  to  be 
obtained  from  65,000  yards  of  normal  cross- 
section,  27,000  yards  widening  of  cuts,  and 
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21,000  yards  from  borrow  pits.  The  reduc- 
tion in  the  width  of  embankment  from  20 
feet  to  15  feet,  according  to  the  finding  of 
the  court,  amounted  to  a  reduction  of  10,- 
000  feet  In  embankment  The  elimination 
of  the  overhead  crossing  reduced  the  em- 
bankment 17,416  yards,  and  by  deducting 
these  two  items  we  have  85,584  yards  of 
embankment,  or,  making  due  allowance  for 
shrinkage,  nearly  enough,  within  the  normal 
cross-section  and  widened  cuts  (without  re- 
sorting to  borrow  pits),  to  build  the  embank- 
ment, and  yet  Shaw  was  cognizant  of  the 
widening  of  the  yard,  which  doubtless  af- 
forded about  50,000  extra  yards  of  earth, 
and  was  advised  of  the  subway  change, 
which  involved  excavation  to  the  amount  of 
29,000  yards.  Seemingly  the  enlarging  of 
the  yard  was  in  itself  a  fact  strongly  call- 
ing for  Inquiry,  in  view  of  the  fact  that  the 
excavation  within  the  normal  cross-section, 
as  well  as  earth  borrowed  at  the  west  end, 
was  also  being  used  in  the  fills,  and,  If  he 
gave  the  slightest  attention  to  the  general 
plan  of  obtaining  embankment  as  indicated 
by  the  estimate,  it  would  seem  that  he 
would  have  perceived  that  putting  all  of 
this  excavation  on  embankment  meant  that 
there  had  been  a  change  in  the  grade.  The 
testimony  of  Shaw  clearly  Implies  that  he 
had  In  mind  the  question  of  the  right  of  the 
railway  company  to  require  him  to  place  this 
additional  earth  upon  the  grade;  for,  In  re- 
sponse to  the  question  as  to  whether  he  ex- 
amined his  plan  when  the  direction  was 
given  to  him  to  widen  the  yard,  he  an- 
swered: **I  consulted  the  plan,  and  I  knew 
the  contract  allowed  them  to  make  certain 
changes,  which  involved  only  quantities. 
That  I  understood  to  be  within  the  scope  of 
the  contract.''  (5)  The  net  amount  of  em- 
bankment called  for  was  85,584  yards,  and 
yet,  although  the  general  undertaking  was 
far  from  completed  when  the  surety  com- 
pany abandoned  the  work,  we  find  that  said 
company  was  credited  at  that  time,  on 
account  of  the  contract,  with  82,456  yards 
of  embankment  the  most  of  which  was 
represented  by  current  estimates.  In  these 
circumstances  the  average  man  in  Shaw's 
situation  would  have  been  likely,  before 
many  months  after  he  had  entered  upon  his 
work,  to  have  been  seeking  the  reason  for 
the  fact  that  there  was  a  great  discrepancy 
between  the  amount  of  work  remaining  as 
shown  on  paper  from  what  appeared  on  the 
ground. 

Notice  of  facts  putting  a  person  on  Inquiry 
may  be  proved  circumstantially,  and,  if 
proved,  the  deduction  therefrom,  as  to  its 
effect  In  the  absence  of  any  showing  that 
information  was  unsuccessfully  pursued,  is  a 
result  of  the  law.  Pomeroy's  Equity  Juris- 
prudence (3d  Ed.)  88  595,  596.  Of  course,  we 
realize  that  the  fact  of  notice  concerning 
the  matters  which  we  have  pointed  out  as 
together  amounting  to  notice  Is  built  on 
rebuttable  presumptions,  yet  as  the  pre- 


sumptions referred  to  have  Judicial  sanction, 
they  ought  to  be  adopted  in  the  absence  of 
explanation,  and,  if  not  adopted,  where  they 
seem  as  cogent  as  in  this  case,  it  is  ground 
for  a  new  trial.  See  Phillies  on  Ev.  (3d 
Ed.)  439.  In  Kennedy  v.  Green,  3  Mylne 
A  K.  699,  722,  it  is  said:  "Whatever  Is  no- 
tice enough  to  excite  attention  and  put  the 
party  on  his  guard,  and  call  for  inquiry  is 
notice  of  everything  to  which  such  inquiry 
might  hove  led.  When  a  party  has  suffi- 
cient knowledge  of  a  fact  he  shall  be 
deemed  conversant  with  it."  In  21  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  590,  It  Is  stated: 
"But  when  from  the  un controverted  facts 
In  evidence  It  appears  that  circumstances 
existed  of  which  the  party  sought  to  be 
charged  had  knowledge  or  information  suffi- 
cient to  affect  his  conscience,  and  thereby 
put  him  upon  inquiry  which,  if  followed 
with  reasonable  diligence,  would  necessarily 
have  led  him  to  actual  knowledge  of  the  par- 
ticular fact  and  his  failure  to  make  the 
inquiry  Is  not  satisfactorily  explained,  he 
will  be  held  chargeable  with  the  knowl- 
edge which  he  might  thus  have  acquired, 
and  will  not  be  allowed  to  say  that  he 
did  not  actually  know  that  the  fact  ex- 
isted. His  knowledge  of  the  circumstances 
being  sufficient  to  make  It  his  duty  to  In- 
quire and  to  render  any  inaction  on  his  part 
unconscientious,  his  failure  to  pursue  the 
path  of  duty  is  no  defense  or  excuse.  Under 
such  circumstances,  it  is  said  that  the  pre- 
sumption of  notice  is  conclusive."  See,  also, 
Webb  v.  John  Hancock,  etc.,  Ins.  Co.,  162 
Ind.  616,  635,  69  N.  E.  1006,  66  L.  R.  A.  632. 

It  can  but  be  Inferred  from  the  evidence 
that  Shaw  made  no  Inconsiderable  use  of  his 
profile,  and  his  familiarity  with  the  contract 
may  be  inferred  both  from  the  evidence  and 
the  fact  that  he  had  it  in  his  possession  as 
the  representative  of  the  surety  company. 
Making  all  due  allowance  for  the  misleading 
effect  of  the  change  In  grade  stakes,  yet  he 
knew  that  they  were  being  changed  to  some 
extent  and  that  the  contract  purported  to 
give  to  the  railway  company  an  undefined 
latitude  concerning  changes,  and  therefore, 
In  view  of  the  fact  that  the  general  change 
of  grade  produced  consequences  so  obvious 
that  no  man  could  fall  to  observe  some  or 
all  of  them  If  he  was  giving  heed  to  the  busi- 
ness, we  are  of  opinion,  in  view  of  the  pre- 
sumption of  knowledge  of  surrounding  facts 
to  which  we  have  heretofore  adverted,  that 
explanations  were  called  for  on  Shaw's  part 
and  that  his  general  statement  that  he  never 
questioned  whether  the  grade  stakes  were  set 
in  accordance  with  the  June  profile  ought  not 
to  be  accepted  as  sufficient  There  is  too 
much  to  suggest  a  turning  away  from  knowl- 
edge upon  the  part  of  a  man  of  ordinary 
prudence — the  standard  by  which  the  surety 
company  must  be  Judged— to  allow  this  bald 
statement  to  pass  muster.  If  Shaw  never 
questioned  the  manner  in  which  the  grade 
stakes  were  set  it  may  yet  remain  that  he 
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ought  to  have  questioned  them,  and  this,  un- 
der the  law,  since  the  most  casual  compari- 
son of  the  grade,  as  he  had  constructed  it 
with  his  profile,  would  have  instantly  reveal- 
ed the  truth,  Is  equivalent  to  knowledge.  It 
therefore  appears  to  us  that  the  case  is  not 
one  involving  the  weighing  of  conflicting  evi- 
dence, but  is  one  in  which  the  court  below 
misapprehended  the  scope  and  legal  effect 
of  the  evidence.  Field  v.  Campbell,  164  Ind. 
3S9,  72  N.  E.  2G0,  108  Am.  St  Rep.  301.  If 
the  railway  company  is  to  be  charged  with 
the  consequences  of  a  deviation  from  the 
plan,  to  work  a  discharge  from  the  guaranty, 
then  the  change  must  be  accepted  as  the  rail- 
way company's  act  for  all  purposes,  and  we 
have  therefore  prima  facie  a  deviation  from 
the  plan  on  its  part  together  with  construc- 
tive knowledge  thereof,  and  want  of  objec- 
tion on  the  part  of  the  surety  company.  Our 
view  is  that  the  court's  finding  on  the  ques- 
tion of  knowledge  is  not  borne  out  by  the  evi- 
dence, and  that  from  this  cardinal  miscon- 
ception of  the  force  of  the  testimony  the 
court  has  doubtless  failed  to  find  the  further 
facts  which  would  make  out  an  equitable  es- 
toppel, at  least  to  the  extent  of  precluding 
the  surety  company  from  questioning  the  ap- 
plication of  the  contract  as  affording  a  basis 
for  the  adjustment  of  the  rights  of  the  par- 
ties. 

In  Board  v.  Byrne,  67  Ind.  21,  Worden,  C. 
J.,  speaking  for  this  court,  said:  "Prima 
facie  the  contract  price  for  the  like  kind  of 
work  ought  to  govern  for  the  extra  work." 
There  being  a  deviation  from  the  contract  by 
consent  of  parties — and,  as  we  have  indicat- 
ed, we  are  of  opinion  that  as  to  a  part  of  the 
additional  work  at  least  the  surety  company 
should,  as  the  evidence  stands,  be  charged 
with  the  consequences  of  acquiescence  in  the 
change — the  general  rule  is  to  trace  the  con- 
tract into  the  extra  work,  in  so  far  as  it  can 
be  said  to  furnish  a  conventional  admeasure- 
ment of  the  value  which  the  parties  them- 
selves have  placed  upon  the  work.  Jones  v. 
Woodbury,  11  B.  Mon.  (Ky.)  167;  2  Sedgwick, 
Measure  of  Damages  (8th  Ed.)  |  655  ;  2  Par- 
sons on  Contracts,  58;  Koon  v.  Greenman,  7 
Wend.  (N.  Y.)  123;  2  Sutherland  on  Damages 
(2d  Ed.)  707;  M'Cormlck  v.  Connoly,  2  Bay 
(S.  C.)  401 ;  Lloyd,  Law  of  Building,  85.  In 
Merrill  v.  Ithaca  R.  Co.,  16  Wend.  (N.  Y.) 
580,  30  Am.  Dec.  130,  which  was  an  action 
for  work  done  in  the  construction  of  a  rail- 
road, it  appeared  that  the  plaintiffs,  under 
the  direction  of  the  engineer,  had  worked  up- 
on sections  of  the  road  not  embraced  in  the 
written  contract,  but  the  whole  work  was 
done,  estimates  made,  and  payments  receiv- 
ed as  if  it  were  all  embraced  within  the  con- 
tract The  court,  speaking  by  Cowen,  J., 
said :  "After  such  an  exact  tacit  adherence, 
on  the  side  of  the  plaintiffs,  as  appears  from 
the  evidence  in  this  case,  to  the  written  terms 
of  the  contracts,  without  one  word  that  they 
intended  to  alter  their  rates  of  charge,  It 
would  be  a  fraud  upon  the  company  were 


they  allowed  to  change  their  ground.  It  is 
not  denied  that  they  may  resort  to  the  gen- 
eral counts.  Both  parties  having  assented 
that  the  work  should  go  forward  after  the 
day,  that  may  be  so.  It  is  clearly  so  as  to 
line  C  and  section  4,  if  they  are  not  touched 
by  the  general  provisions  of  the  contract  In 
respect  to  section  8,  yet  the  rule  is  well  set- 
tled that,  though  there  be  a  deviation,  yet 
the  special  contract  shall  be  pursued  as  far 
as  It  can  be  traced  and  made  to  apply.  Here 
all  the  powers  of  the  engineer  in  chief,  with 
the  measures  and  estimates,  may  be  retained 
and  applied  to  the  whole  work,  with  very  lit- 
tle exception.  For  a  plain  excess  beyond 
what  the  parties  may  have  treated  as  within 
the  articles,  there  could,  of  course,  be  no  ob- 
jection to  allow  on  the  basis  of  a  quantum 
meruit"  It  is  true  that  there  is  no  plea  of 
estoppel  in  this  case,  and  we  are  aware  of 
the  general  rule  of  Code  pleading  that  an  es- 
toppel in  pals  must  be  specially  pleaded.  It 
is,  however,  a  well-recognized  exception  to 
the  rule  that  a  party  does  not  waive  the  es- 
toppel where  he  has  no  opportunity  of  plead- 
ing it  Foye  v.  Patch,  132  Mass.  105;  Clink 
v.  Thurston,  47  Cal.  21;  note  to  Tyler  v. 
Hall,  as  reported  In  27  Am.  St.  Rep.  337,  344; 
Schurtz  v.  Colvin,  55  Ohio  St.  274,  45  N.  E. 
527;  Blgelow  on  Estoppel  (4th  Ed.)  068;  16 
Cyc.  806.  The  determination  of  the  question 
whether  the  railway  company  had  the  oppor- 
tunity to  plead  the  estoppel  requires  a  con- 
sideration of  the  surety  company's  complaint 
Instead  of  relying  on  a  common  count  as  la 
ordinarily  done  in  such  cases,  the  pleader 
saw  fit  to  plead  the  contract  specially,  and 
the  fact  was  revealed  in  the  complaint  that 
the  plaintiff  did  the  work  in  its  endeavor  to 
carry  out  the  contract  This  then  at  once 
gave  rise  to  the  question  whether  the  devia- 
tion waa  by  consent  of  parties  or  otherwise, 
for  In  the  former  case  the  measure  of  dam- 
ages would  have  prima  facie  been  based  on 
the  contract  price,  whereas  the  plaintiff  was 
seeking  to  recover  the  reasonable  value  of 
what  it  had  done.  To  avoid  this  objection, 
It  alleged  that  it  had  "no  knowledge  or  rea- 
son to  believe  that  the  work  was  required  to 
be,  and  which  was  done  was,  materially  dif- 
ferent In  grade,  quality,  or  quantity  from 
that  which  was  required  to  be  done  by  said 
contract  and  specifications  and  blueprints 
attached  thereto."  The  consideration  sug- 
gested rendered  the  allegation  a  proper  one, 
for  it  Is  not  anticipating  a  defense  to  state 
facts  which  bring  the  plaintiff's  case  within 
an  exception  to  the  general  rule.  Latta  v. 
Miller,  109  Ind.  302,  10  N.  E.  100;  Lake  Erie, 
etc.,  R.  Co.  v.  Holland,  162  Ind.  406,  69  N.  E. 
138,  63  L.  R.  A.  948;  Wade  v.  Rusher,  4 
Bosw.  (N.  Y.)  537;  4  Ency.  of  PI.  &  Pr.  614. 
Having  done  this,  it  became  necessary  for  the 
plaintiff  substantially  to  prove  its  negative 
allegation,  since  it  was  of  the  gravamen  of 
its  case.  Goodwin  v.  Smith,  72  Ind.  113,  37 
Am.  Rep.  144:  Nash  v.  Hall,  4  Ind.  444. 
While  the  course  pursued  by  th$  pleader  was 
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authorized,  yet  the  question  arises  as  to  what 
position  It  put  the  defendant  In,  whose  an- 
swer, under  the  Code,  was  required  to  consist 
of  a  denial,  or  "a  statement  of  any  new  mat- 
ter constituting  a  defense."  Section  850, 
Burns'  Ann.  St  1901.  In  the  circumstances 
the  railway  company  could  not  plead  an  es- 
toppel, for  the  major  allegation  of  such  an 
answer  must  have  been  that  tbe  plaintiff  did 
know  of  the  changes,  and  this  would  have 
been  neither  a  denial  nor  the  allegation  of 
new  matter,  but  an  affirmative  allegation  of 
the  existence  of  a  fact  which  the  plaintiff, 
owing  to  the  form  of  complaint  adopted, 
found  it  necessary  expressly  to  deny.  Schurtz 
v.  Colvin,  supra.  The  plaintiff  having,  by 
tbe  pleading,  made  out  a  case  on  the  theory 
that  the  extra  work  was,  as  It  were,  foisted 
on  It,  It  was  not  at  liberty  to  change  front, 
and  insist  that  It  was  immaterial  whether 
an  allegation  of  a  want  of  knowledge  was 
proved  if  the  defendant  did  not  plead  an  es- 
toppel affirmatively.  The  latter  had  a  right 
to  join  issue  on  a  material  allegation  of  tbe 
complaint,  and  to  try  the  truth  of  that  alle- 
gation. See  note  to  Tyler  v.  Hall,  supra,  at 
page  346.  It  therefore  appears  to  us  that 
the  question  of  estoppel  was  in  the  case,  and 
that,  if  tbe  court's  finding  was  erroneous  on 
the  major  question  as  to  whether  the  surety 
company  in  legal  effect  had  knowledge  of  the 
change,  a  new  trial  ought  to  be  awarded. 

In  considering  the  question  whether  the 
surety  company  Is  estopped,  It  must  be  re- 
membered that  by  Its  complaint  It  charges 
tbe  railway  company  with  no  more  serious 
offense,  in  legal  effect,  than  a  misinterpreta- 
tion of  Its  own  contract  The  doctrine  of 
equitable  estoppel,  which  is  no  longer  pecul- 
iar to  courts  of  chancery,  is  based  on  the 
ground  of  promoting  the  equity  and  justice 
of  tbe  Individual  case,  and  It  is  not  to  be 
carried  further  than  the  end  for  which  the 
estoppel  is  created.  2  Herman,  Estoppel  and 
Res  Judicata,  §  782.  In  the  work  to  which 
we  have  Just  referred,  it  is  said:  "This  equi- 
table estoppel  involves  a  question  of  legal 
ethics,  the  doctrine  lies  at  the  foundation  of 
morals,  and  applies  whenever  a  party  has 
made  a  representation,  by  words  or  conduct 
which  he  cannot  in  equity  and  good  con- 
science prove  to  be  false,  and  this  kind  of 
estoppel,  being  a  broad  doctrine  of  equity, 
cannot  be  limited  in  application  by  the  terms 
of  any  narrow  legal  definition."  Section  740. 
It  Is  also  laid  down  in  the  above  work  that: 
"A  person  who  Intentionally  or  by  culpable 
negligence  Induces  another  to  act  upon  his  rep- 
resentations will  be  estopped  from  denying 
the  truth.  Under  the  circumstances  creating 
the  estoppel,  representations  made  by  words, 
acts,  or  silence  when  duty  requires  the  party 
to  speak  are  conclusively  presumed  to  be  true 
as  against  him  and  in  favor  of  the  person 
whom  he  misled.  The  estoppel  is  called  into 
life  for  the  purpose  of  preventing  wrong 
and  redressing  Injury."  Section  788.  This 
court  has  said:  "The  vital  principle  of  an 


equitable  estoppel  Is  that  of  fraud.  He  who, 
by  his  language  or  conduct  leads  another  to 
do  what  he  would  not  otherwise  have  done, 
will  not  be  permitted  to  subject  such  person 
to  lose  or  Injury  by  disappointing  the  expec- 
tations upon  which  he  acted.  •  *  •  Nor 
Is  It  necessary  that  there  should  exist  a  de- 
sign to  deceive  or  defraud  on  the  part  of  the 
person  sought  to  be  estopped.  It  is  enough 
if,  when  he  asserts  his  claims,  it  would  be 
inequitable  and  unjust  to  allow  him  to  pre- 
vail against  a  purchaser.  The  falsehood  and 
moral  wrong  which  the  law  denominates 
fraud  appear  when  the  claim  Is  asserted. 
And  this  is  true  whether  a  party  knowingly 
remains  silent  or  so  negligently  conducts 
himself  with  reference  to  his  rights  as  to 
mislead  another."  Kiefer  v.  Kllnsick,  144 
Ind.  46,  54,  42  N.  E.  447,  450.  And  see,  on 
the  subject  of  estoppel  by  negligence,  3  Cana- 
dian Law  Times,  223.  It  was  said  in  Re  Hall, 
10  L.  J.  C.  P.  210,  212:  "  'Lata  culpa  et  cras- 
sa  negligent! a,'  both  by  the  civil  law  and 
our  own,  approximate  to,  and  in  many  in- 
stances cannot  be  distinguished  from,  'dolus 
malus,'  or  misconduct."  It  is  evident  that 
for  the  purpose  of  determining  whether  a 
plaintiff  shall  be  given  the  right  to  Insist  upon 
a  certain  construction  of  a  contract,  much 
may  depend  upon  the  consideration  as  to 
whether  it  is  just,  in  view  of  the  manner  In 
which  he  has  conducted  himself  and  the 
effect  upon  his  adversary,  to  accord  him  that 
right  It  was  said  in  Kirk  v.  Hamilton,  102 
U.  S.  76,  26  L.  Ed.  79:  "What  I  Induce  my 
neighbor  to  regard  as  true  is  the  truth  if  he 
has  been  misled  by  my  asseveration."  In 
the  note  to  Duchess  of  Kingston's  Case,  as 
reported  In  Smith's  Leading  Cases  (11th  Eng. 
Ed)  724,  865,  it  is  laid  down  that  the  courts, 
perceiving  how  essential  it  is  to  the  quick 
and  easy  transaction  of  business  that  one 
man  should  be  able  to  put  faith  in  the  con- 
duct and  representations  of  his  fellow,  are 
inclined  to  hold  such  conduct  and  such  rep- 
resentations binding  where  a  mischief  or  in- 
justice would  be  caused  by  treating  their  ef- 
fect as  revocable. 

The  case  of  Leather  Manufacturers'  Bank 
v.  Morgan,  117  U.  S.  96,  6  Sup.  Ct.  657,  29  L. 
Ed.  811,  Is  an  Illuminative  case  upon  the 
proposition  that,  where  there  is  owing  on 
the  part  of  a  person,  the  duty  of  disclosing 
the  invalidity  of  a  writing,  his  negligent 
omission  so  to  do  may  estop  him  to  raise  the 
question  after  the  other  party  has  acted  to 
his  prejudice.  It  was  there  held  that  a  bank 
depositor  owes  some  duty  to  the  bank  to  ex- 
amine his  returned  checks,  and  that,  If  by 
bis  negligence  In  that  respect  the  bank  Is 
led  to  treat  as  valid  a  series  of  raised  checks, 
bearing  the  depositor's  signature,  he  will  be 
estopped  to  deny  their  validity.  In  that  case 
Mr.  Justice  Harlan,  after  considering  the 
cases  on  the  subject  of  estoppel  by  negligence, 
said:  "These  cases  are  referred  to  for  the 
purpose  of  showing  some  of  the  circum- 
stances under  which  the  courts,  to  promote 
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the  ends  of  Justice,  have  sustained  the  gen- 
eral principle  that  where  a  duty  Is  cast  up- 
on a  person,  by  the  usages  of  business  or 
otherwise,  to  disclose  the  truth — which  he 
has  the  means,  by  ordinary  diligence,  of  as- 
certaining— and  he  neglects  or  omits  to  dis- 
charge that  duty,  whereby  another  is  misled 
in  the  very  transaction  to  which  the  duty 
relates,  he  will  not  be  permitted,  to  the  In- 
Jury  of  the  one  misled,  to  question  the  con- 
struction rationally  placed  by  the  latter  upon 
his  conduet.  This  principle  commends  Itself 
to  our  judgment  as  both  just  and  beneficent; 
for,  as  observed  by  the  Supreme  Court  of 
Ohio  in  Ellis  &  Morton  v.  Ohio  Life  Ins.  & 
Trust  Co.,  4  Ohio  St.  628,  667,  64  Am.  Dec. 
610,  while  In  the  forum  of  conscience  there 
may  be  a  wide  difference  betwen  Intentional 
injuries  and  those  arising  from  negligence, 
yet  no  man  conducts  himself  'quite  as  abso- 
lutely in  this  world  as  though  he  was  the 
only  man  In  It,  and  the  very  existence  of 
society  depends  upon  compelling  every  one  to 
pay  a  proper  regard  to  the  rights  and  inter- 
ests of  others.  The  law,  therefore,  proceed- 
ing upon  the  soundest  principles  of  morality 
and  public  policy,  has  adapted  a  large  num- 
ber of  its  rules  and  remedies  to  the  enforce- 
ment of  this  duty.  In  almost  every  depart- 
ment of  active  life  rights  are  in  this  man- 
ner dally  lost  and  acquired,  and  we  know  of 
no  reason  for  making  the  commercial  classes 
an  exception.' "  In  the  leading  case  of  Jones 
v.  Woodbury,  11  B.  Mon*.  (Ky.)  167,  Marshall, 
C.  J.,  said:  "Prima  facie,  the  employer  has 
a  right  to  suppose,  unless  apprised  to  the 
contrary,  that  every  proposition  as  to  differ- 
ent portions  of  the  work  is  made  under  the 
contract  for  the  whole,  and  is  Intended  mere- 
ly to  present  to  him  a  choice  of  modes  within 
that  contract.  And,  to  get  rid  of  this  in- 
ference, the  undertaker  must  show  either  that 
he  apprised  the  employer  that  his  proposition 
was  a  departure  from  the  original  design 
and  contract,  and  would  be  attended  with 
increased  cost,  or  that  it  was  of  such  a  char- 
acter as  necessarily  to  carry  this  Information 
to  him.  *  *  *  The  general  principle  ap- 
plicable to  a  special  contract  for  erecting  a 
house,  when  in  the  progress  of  the  work 
there  have  been  alterations  or  additions  not 
originally  contemplated  nor  expressly  provid- 
ed for,  seems  to  be  that,  as  far  as  the  work 
can  be  traced  under  the  original  contract,  It 
shall  be  paid  for  under  that  contract,  and 
that  the  residue  which  cannot  be  brought 
within  the  contract  shall  be  paid  for  as  if 
there  were  no  contract.  But  the  6afety  of 
employers,  and  the  good  faith  proper  to  be 
observed  in  all  cases,  requires  that  this  rule 
should  be  so  applied  as  not  to  violate  the 
principles  above  stated;  and  they  seem  to 
Indicate,  further,  that  extra  work  either  In 
quantity  or  quality,  unless  done  under  an 
express  agreement,  or  at  least  a  statement  of 
the  price,  should  not  be  charged  for  at  a 
greater  rate  in  reference  to  the  measure  and 
value  price  of  such  work  than  the  contract 


price  bears  to  the  measure  and  value  price 
of  the  work  contracted  to  be  done;  so -that, 
If  the  contract  price  was  a  fourth  or  a  fifth 
less  than  the  price  estimated  by  measure  and 
value,  the  extra  work  should  not  be  estimated 
at  more  than  three-fourths  of  four-fifths  of 
its  price  according  to  measure  and  value." 
See,  also,  1  Hudson,  Building  Contracts  (2d 
Ed.)  358. 

In  Merrill  v.  Ithaca  R.  Co.,  16  Wend.  (N. 
Y.)  586,  30  Am.  Dec.  130,  evidence  was  of- 
fered tending  to  show  that  the  plaintiffs, 
who  were  railway  contractors,  had  been 
damnified  by  the  neglect  of  the  company  in 
not  employing  a  sufficient  number  of  engi- 
neers to  lay  out  the  work,  make  estimates, 
etc.  In  referring  to  one  portion  of  the  work, 
Cowen,  J.,  speaking  upon  the  assumption  that 
the  delay  and  embarrassment  was  but  the 
result  of  oversight  or  miscalculation,  said: 
"As  to  section  8,  there  Is  no  doubt  that  all 
the  substantial  provisions  of  the  written  con- 
tract should  be  applied.  The  prices  and  es- 
timates of  the  engineer  In  chief  would  still 
be  conclusive,  though  we  should  allow  the 
action  of  indebitatus  assumpsit.  It  is  a 
mere  change  of  remedy.  It  would  be  gross 
Injustice  to  allow  any  substantial  departure 
from  stipulations  in  reference  to  which  the 
parties  all  along  acted.  No  matter  for  the 
delay,  and  no  matter  which  party  was  so  un- 
fortunate as  to  be  the  Innocent  cause  of  It, 
It  was  the  business  of  either  to  speak  out  If 
a  change  of  terms  was  In  contemplation. 
Silence  was  equivalent  to  saying,  'I  go  upon 
the  old  terms.'  It  Is  like  a  tenant  holding 
over  in  silence.  He  shall  pay  his  last  year's 
rent  If  one  party  by  his  conduct  and  si- 
lence leads  another  to  believe  that  he  Is  at 
work  for  him  on  certain  wages,  he  is  es- 
topped and  shall  not  add  to  his  demand." 
The  above  case  was  followed  in  McGrann  v. 
North  Lebanon  R.  Co.,  29  Pa.  82.  In  that 
case  extensive  changes  had  been  made  in 
the  line  of  a  railroad  In  the  execution  of  a 
construction  contract;  the  agreement  pro- 
viding that  the  line  of  the  road  might  be 
changed.  The  contractors  did  not  give  no- 
tice that  they  would  not  perform  the  contract 
at  the  time  the  change  was  made,  and  they 
continued,  without  objection  to  receive  es- 
timates based  on  the  contract  price  until 
the  work  was  finished,  when  they  sued  to  re- 
cover its  value.  It  was  held  that  the  fact 
that  both  parties  had  acted  upon  the  con- 
tract estopped  them  from  questioning  it; 
the  court  adding:  "When  the  change  was 
made  In  the  line  of  the  road,  If  the  con- 
tractors wished  to  abandon  the  contract,  it 
was  their  duty  to  give  notice  to  the  com- 
pany to  this  effect."  In  the  latter  case  the 
court  refers  to  Shaw  v.  Turnpike,  3  Pen. 
&  W.  445,  wherein  the  plaintiff  sought  to 
recover  on  the  quantum  meruit  for  work  done 
under  a  special  contract,  on  the  theory  that 
the  acts  of  the  defendant  entitled  him  to 
treat  the  contract  as  rescinded.  The  court 
there  said:  "The  very  work  for  which  be 
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demands  compensation  was  done  on  the  foot 
of  that  contract.  Would  he  have  been  per- 
mitted to  go  on  had  he  informed  the  com- 
pany that  he  was  working  under  no  contract 
but  what  the  law  might  imply?  Most  prob- 
ably he  would  not;  and  It  is  now  too  late 
to  apprise  It  for  the  first  time  that  the 
terms  had  been  changed."  It  was  held  In 
Davis  v.  Bush,  28  Mich.  432,  that,  where 
contractors  for  the  erection  of  a  building 
knew  that  their  employer  understood  that 
they  were  undertaking  the  work  at  a  fixed 
price,  they  would  be  estopped  from  assert- 
ing, after  they  had  completed  the  work  with- 
out undeceiving  their  employer,  that  there 
was  no  price  fixed  between  them,  and  that 
they  were  entitled  to  the  market  value  of 
the  work.  In  that  case  the  court  said:  "Was 
it  admissible  for  the  defendants  in  error  aft- 
er such  declarations  and  admission,  and  aft- 
er such  payments  and  receipts  upon  the  basis 
of  it,  to  shift  their  ground,  and  take  an  In- 
consistent position?  Were  they  at  liberty 
to  say  that,  having  got  all  they  could  by  put- 
ting one  face  upon  the  transaction,  they 
would  then  repudiate  as  one  no  longer  of 
service  to  them  the  status  they  had  thus  ad- 
mitted and  put  forward  another  and  incon- 
sistent position  and  relation  In  order  to  get 
more?  Unless  we  depart  from  settled  prin- 
ciples, these  questions  must  be  answered 
in  the  negative,  even  though  we  should  feel 
that  defendants  in  error  would  have  been 
warranted  in  steadily  standing  out  from  the 
beginning  for  a  different  measure  of,  com- 
pensation. If  they  were  eventually  to  con- 
tend that  their  true  relation  with  plaintiff 
in  error  was  one  giving  them  the  right  to  re- 
quire him  to  pay  according  to  the  standard 
of  market  value  because  no  price  was  settled 
upon  them,  they  should  have  acted,  in  deal- 
ing with  him  about  the  rate  and  in  receiving 
pay,  consistently  with  their  construction  of 
the  transaction,  or  at  least  they  should  have 
avoided  the  contradictory  and  misleading 
course  which  was  taken."  In  Hawkins  v. 
United  States,  12  Ct.  CI.  181,  189,  it  was 
said:  "There  was  a  clear  departure  from 
the  terms  of  the  contract,  and  the  claimant 
might  then  have  declined  to  follow  the  direc- 
tions of  the  assistant  superintendent,  and,  if 
they  were  persisted  in,  he  might  have  main- 
tained an  action  against  the  defendants  for 
breach  of  contract  in  preventing  him  from 
going  on  with  his  work,  or  he  might  have 
notified  the  defendants  that  If  he  furnished 
such  stone  as  the  assistant  superintendent 
required— a  stone  materially  different  and 
more  expensive  than  that  called  for  by  his 
agreement — he  would  not  deliver  it  under 
the  contract  at  contract  price,  but  should 
claim  such  compensation  as  the  material  was 
worth.  Had  he  thus  promptly  notified  the 
defendants,  they  would  have  had  an  oppor- 
tunity to  determine  whether  they  would 
overrule  the  directions  of  the  assistant  su- 
perintendent, or  would  go  on  according  to 
his  wishes,  and  construct  a  more  expensive 


wall  than  had  been  contemplated.  But  this 
opportunity  was  lost  to  them  by  the  claim- 
ant's ready  submission  to  the  wishes  of  the 
assistant  superintendent,  and  by  his  long  si- 
lence as  to  any  claim  for  greater  compen- 
sation. It  was  his  duty,  when  he  was  re- 
quested to  deliver  stone  of  a  higher  grade 
and  more  expensive  kind  than  that  contract- 
ed for,  before  he  had  delivered  any  such 
stone  and  before  the  defendants  had  acted 
upon  the  change,  to  have  given  notice  and 
asserted  his  intention  to  demand  a  higher 
price  therefor.  He  could  not  lie  by  and  al- 
low the  defendants  to  go  on  upon  the  sup- 
position on  their  part  that  they  were  incur- 
ring no  extra  expense  until  it  was  too  late 
for  them  to  recede,  and  then  successfully 
spring  upon  them  a  claim  for  other  and  dif- 
ferent and  greater  compensation  than  had 
been  agreed  upon." 

It  is  certainly  true  that,  If  constructive 
knowledge  of  the  change  of  grade  came  to 
the  surety  company  at  a  comparatively  early 
time  in  the  execution  of  the  work,  the  rail- 
way company  was  entitled  to  notice,  that 
it  might  determine  whether  it  would  not  aft- 
er all  construct  the  Improvement,  in  view  of 
the  Increased  cost,  under  the  June  profile, 
and,  even  If  the  knowledge  came  later,  there 
Is  much  force  in  the  view  that  notice  should 
have  been  given,  for,  if  there  was  no  contract 
whatever  governing  the  extra  work,  fair- 
ness to  the  railway  company  would  have 
seemed  to  require  the  giving  of  notice,  that 
the  latter  might  govern  itself  accordingly. 
Mr.  Lloyd,  in  speaking  of  provisions  In  build- 
ing contracts  for  the  adjustment  of  the  com- 
pensation for  alterations  and  additions  by 
arbitration  after  the  work  is  completed, 
says:  "Experience,  however,  keeps  a  dear 
but  a  good  school,  and  those  who  have 
a  broader  knowledge  of  such  transactions 
agree  that,  by  some  mysterious  process  of 
calculation,  things  valued  afterwards  in  that 
way  always  cost  a  great  deal  more  than  if 
contracted  for  beforehand."  Lloyd,  Law  of 
Building,  S  47.  The  surety  company  con- 
tinued to  receive  estimates  under  the  con- 
tract, so  that  there  was  an  actual  dwelling 
under  that  agreement.  This  consideration 
strongly  re-enforces  the  general  rule  that  ex- 
tras are,  in  substantially  the  same  circum- 
stances, to  be  valued  according  to  the  con- 
tract. We  are  of  opinion  that  the  surety 
company  did  not  make  out  a  case  for  the  al- 
lowance for  all  of  the  extra  embankment  at 
the  market  price,  and  that  the  contract  price 
ought  to  have  been  extended,  at  least  to 
some  of  It,  with  a  possible  addition  for  ex- 
tra haul,  and  for  the  excavation  of  hardpan 
— the  former  on  the  theory  that  the  existence 
of  that  fact  could  not  have  been  discovered 
until  the  work  was  measured,  and  the  latter 
on  the  theory  that,  upon  the  whole,  the 
railway  company  should  perhaps  have  taken 
notice  that  work  of  such  a  character  was 
not  provided  for  in  the  contract.  See  Du 
Bois  v.  Delaware,  etc.,  Canal  Co.,  4  Wend. 
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(N.  T.)  285,  s.  c.  12  Wend.  (N.  Y.)  334,  15 
Wend.  87;  Merrill  v.  Ithaca  R.  Co.,  16  Wend. 
586,  30  Am.  Dec.  130.  There  may  possibly 
have  been  other  extra  items  of  cost  in  the 
work  as  performed,  but,  in  the  absence  of 
argument,  we  shall  not  go  into  them.  As  to 
the  provision  In  the  contract  that  claims  for 
extras  are  to  be  passed  on  by  the  engineer, 
we  take  it  that  such  provision  has  no  ref- 
erence to  work  which  was  outside  of  and  oc- 
casioned by  an  unauthorized  and  unsanction- 
ed change  in  the  contract.  Wood  v.  City  of 
Ft  Wayne,  119  U.  S.  312,  7  Sup.  Ct  219, 
30  L.  Ed.  416;  1  Hudson  on  Building  Con- 
tracts (3d  Ed.)  348. 

Objection  has  been  urged  by  counsel  for 
appellant  to  the  sufficiency  of  the  surety 
company's  complaint,  but,  as  it  appears  to 
ns  that  an  amended  complaint  will  be  filed, 
it  seems  unnecessary,  especially  in  view  of 
what  has  been  said,  to  pass  on  the  objection 
urged. 

The  Judgment  is  reversed,  with  a  direc- 
tion to  the  trial  court  to  sustain  the  motion 
for  a  new  trial.  The  court  Is  also  directed  to 
permit  the  parties  to  reframe  the  issues. 


(169  Ind.  240) 

THURMAN  v.  STATE.    (No.  21,017.) 
(Supreme  Court  of  Indiana.   Oct  31,  1907.) 

1.  Statutes— Rkpeal—-Time  of  Exptbation. 

Burns'  Ann.  St  Supp.  1905,  5  1880  (Acts 
1905,  p.  637,  c.  167),  relating  to  the  admissibility 
of  confessions,  being  in  force  when  the  offense 
was  committed,  must  govern  at  the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig, 
vol.  44,  Statutes,  &§  365-375;  vol.  20,  Evidence, 
§  581.] 

2.  Criminal  Law— Confessions— Voluntary 
Character. 

The  confession  by  a  person  accused  of 
crime  is  presumed  to  be  voluntarily  made,  un- 
til the  contrary  is  shown. 

iEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  14,  Criminal  Law,  §  1212.] 

3.  Same— Sufficiency  of  Preliminary  Evi- 
dence — rev  [ew . 

Whether  confessions  of  a  murder  were 
made  by  defendant  "under  the  influence  of  fear 
produced  by  threats  or  by  intimidation  or  undue 
influences,*  within  Acts  1905,  p.  637,  c.  167, 
was  an  issue  of  fact  before  the  court  below,  and, 
as  there  was  evidence  introduced  which  fully 
supports  its  decision  that  the  confessions  were 
not  so  made  and  were  therefore  competent  evi- 
dence, the  Supreme  Court  is  not  authorized  to 
weigh  the  evidence  or  interfere  with  the  deci- 
sion. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3074-3080.] 

Appeal  from  Circuit  Court,  Henry  County; 
J.  M.  Morris,  Judge. 

Frank  Thurman  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

Fred  C.  Gause  and  Wm.  A.  Brown,  for  ap- 
pellant. Geo.  M.  Barnard,  Jas.  Bingham,  A. 
G.  Cavlns,  H.  M.  Dowling,  and  E.  M.  White, 
for  the  State. 

MONKS,  J.  Appellee  was  charged  by 
indictment  with  the  crime  of  murder  in  the 


first  degree.  A  trial  of  said  cause  resulted 
In  a  verdict  of  guilty  of  the  offense  charged, 
and,  over  a  motion  for  a  new  trial,  final 
Judgment  was  rendered  thereon. 

The  errors  assigned  and  not  waived  call  In 
question  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial.  The  only 
causes  for  a  new  trial  relied  upon  for  a 
reversal  were  the  admission  in  evidence  of 
a  written  confession  of  appellant,  and  th<> 
testimony  of  five  witnesses  of  oral  confes- 
sions of  appellant  The  written  confession 
was  signed  and  the  oral  confessions  were 
made  by  appellant  while  confined  in  the  coun- 
ty Jail  on  the  charge  of  murder  of  which  he 
was  convicted.  The  objection  urged  to  said 
confessions,  oral  and  written,  was  that  the 
same  were  "produced  by  threats  and  fear 
of  mob  violence  and  were  not  voluntary." 
Section  1880,  Burns'  Ann.  St  Supp.  1905, 
being  section  239,  Acts  1905,  p.  637,  c.  169,  in 
force  when  this  offense  was  committed,  and 
which  therefore  governed  at  the  trial  of  the 
cause  (Miller  v.  State,  165  Ind.  566,  570,  571, 
76  N.  B.  245),  provides:  "The  confessions  of 
a  defendant  made  under  inducement  with  all 
the  circumstances,  may  be  given  In  evi- 
dence against  him,  except  when  made  under 
the  Influence  of  fear,  produced  by  threats  or 
by  intimidation  or  undue  influence;  but  a 
confession  made  under  inducement  is  not 
sufficient  to  warrant  a  conviction  without  cor- 
roborating evidence."  The  court  excused  the 
Jury,  and,  after  hearing  the  evidence  of  the 
appellant  and  the  state,  held  that  said  con- 
fessions, oral  and  written,  were  admissible 
in  evidence  under  said  section  1880  (239) 
supra.  It  has  been  held  by  this  court  that 
"a  confession  by  a  person  accused  of  crime 
Is  presumed  to  be  voluntarily  made  until  the 
contrary  is  shown."  Hauk  v.  State,  148  Ind. 
238,  252,  46  N.  E.  127,  131,  47  N.  E.  465,  466; 
Ginn  v.  State,  161  Ind.  292,  293,  68  N.  E.  294. 
As  the  evidence  given  to  the  court  on  the 
hearing  of  this  question  takes  up  some  75 
pages  of  record  It  would  unnecessarily  ex- 
tend the  opinion  to  set  It  out;  but  we  have 
read  the  same,  and  are  of  the  opinion  that 
the  court  did  not  err  in  admitting  the  evi- 
dence of  said  confessions.  Moreover,  as  the 
question  whether  said  confessions  or  any  of 
them  were  made  by  appellant  "under  the  In- 
fluence of  fear  produced  by  threats  or  by  in- 
timidation or  undue  influences"  was  an  Issue 
of  fact  before  the  court  below  for  Its  deter- 
mination, and  as  there  was  evidence  intro- 
duced which  fully  supports  Its  decision  that 
said  confessions  were  competent  evidence,  we 
are  not  authorized  to  weigh  the  evidence 
given  to  the  court  or  Interfere  with  said  de- 
cision. Hauk  v.  State,  148  Ind.  238,  252,  253, 
46  N.  E.  127,  47  N.  E.  465,  and  cases  cited; 
Keyes  v.  State,  122  Ind.  527,  532,  23  N.  B. 
1097;  Smith  v.  State,  142  Ind.  288,  298,  41 
N.  B.  595.  It  follows  that  the  court  did  not 
err  in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 
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(169  Ind.  80) 

BOARD  OP  OOM'RS  OF  JAOKSON  COUN- 
TY v.  BRANAMAN.   (No.  21,132.) 
(Supreme  Court  of  Indiana.  Oct  10,  1907.) 

1.  Mandamus— Adequacy  or  Other  Remedy. 

A  contractor,  who  has  performed  his  con- 
tract for  paving  a  road  pursuant  to  Acta  1803, 
p.  196.  c.  112.  as  amended  by  Acts  1805,  p. 
143,  c.  63,  authorizing  the  paving  of  highways 
under  the  control  of  the  board  of  county  commis- 
sioners, etc.,  has  an  adequate  remedy  to  obtain 
payment  of  the  contract  price,  and  he  cannot  by 
mandamus  coerce  the  commissioners  to  receive 
the  road  and  to  direct  the  auditor  to  draw  a 
warrant  for  payment  therefor. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  if  8,  25,  30,  31.] 

2.  Highways  —  Improvements  —  Statutes  — 
Construction. 

Under  Acts  1893,  p.  196,  c  112,  as  amended 
by  Acts  1895,  p.  143,  c.  63,  providing  for  the 
improvement  of  highways,  on  petition  of  free- 
holders of  townships,  eta,  and  directing  that  the 
board  of  county  commissioners  shau.  proceed 
with  the  construction  of  such  roads,  etc,  the 
board  is  the  agency  of  the  law  to  carry  into  ef- 
fect its  provisions,  but  It  is  not  the  agent  of  the 
particular  township  constituting  the  taxing  dis- 
trict. 

8.  Same— Indebtedness. 

The  Indebtedness  created  by  the  construc- 
tion of  roads,  as  authorised  by  Acts  1893,  p.  196, 
c.  112.  as  amended 'by  Acts  1895,  p.  143,  c  63, 

Eroviding  for  the  paving  of  roads,  is  not  a  lia- 
ility  against  the  county  nor  against  the  town- 
ship which  may  constitute  the  taxing  district, 
but  is  the  Indebtedness  of  the  persons  whose 
property,  under  the  law,  is  liable  to  be  assessed 
to  defray  the  cost. 

4.  Same— Acceptance  or  Work. 

Under  Acts  1893,  p.  196.  c  112,  as  amend- 
ed by  Acts  1895,  p.  143,  c  63,  authorising  the 
paving  of  highways,  and  providing  that  the 
whole  amount  of  the  contract  for  paving  shall 
not  be  paid  until  the  road  shall  have  been  re- 
ceived as  completed  by  the  board  of  county  com- 
missioners, the  board  may  determine  when  work 
has  been  completed,  and  until  it  is  completed 
the  contractor  cannot  demand  that  the  road  be 
received  by  the  board,  or  that  he  be  paid  the 
foil  price. 

5.  Statutes— Construction. 

The  court  In  construing  a  statute  may  re- 
sort not  only  to  contemporaneous  and  prior  acts, 
but  also  to  subsequent  acts  in  pari  materia  for 
the  purpose  of  discovering  the  intention  of  the 
statute. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  44,  Statutes,  S§  303,  304.] 

ft.  Highways  —  Improvements  —  Payment  — 
Enforcement — Statutes. 

Under  Acts  1893.  p.  196,  c.  112,  as  amend- 
ed by  Acts  1895,  p.  143,  c.  63,  authorizing  the 
Improvement  of  highways  on  the  voters  of  a 
township  demanding  It  and  providing  that  no 
payment  shall  be  made  by  the  county  commis- 
sioners for  more  than  80  per  cent  of  the  esti- 
mate of  the  work  done  by  the  contractor,  nor 
shall  the  whole  amount  be  paid  until  the  road 
shall  have  been  received  as  completed  by  the 
board,  etc.,  contemplates  that  the  proceedings  to 
construct  a  road  shall  remain  on  the  docket  of 
the  board  until  the  work  is  completed,  and  that 
the  board  shall  fix  a  time  for  determining  the 
question  of  its  completion,  at  which  time  any 
interested  taxpayer  may  appear,  and  a  party 
aggrieved  by  the  decision  of  the  board  may  ap- 
peal to  the  circuit  court 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; J.  B.  Wilson,  Judge. 
Action  by  Abraham  C.  Branaman  against 
82  N.B.-6 


the  board  of  commissioners  of  the  county  of 
Jackson.   From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded. 
See  79  N.  E.  923. 

D.  A.  Kochenour,  for  appellant  Brooks  & 
Brooks,  A.  N.  Munden,  Branaman  &  Brana- 
man, and  A.  C.  Branaman,  for  appellee. 

JORDAN,  J.  This  action  was  instituted  by 
appellee,  as  plaintiff,  in  the  Jackson  circuit 
court,  against  appellant  the  board  of  commis- 
sioners of  the  county  of  Jackson,  to  recover 
upon  a  contract  entered  into  by  and  between 
him  and  said  board,  whereby  he  contracted  to 
construct  five  gravel  roads  In  Owen  township. 
In  said  county.  A  demurrer  to  the  complaint 
for  insufficiency  of  facts  was  overruled,  and) 
the  venue  was  changed  to  the  Lawrence 
circuit  court,  wherein,  upon  the  issues  joined 
between  the  parties,  there  was  a  trial  by  the 
court  and  a  finding  In  favor  of  the  appellee, 
and,  over  appellant's  motion  for  a  new  trial, 
judgment  was  rendered  against  it  for  $3,- 
937.36,  to  be  paid  oat  of  the  funds  arising 
from  the  sale  of  the  bonds  Issued  under  the 
statute.  It  was  further  adjudged  that  appel- 
lee recover  of  appellant  his  costs  laid,  out  and 
expended.  The  assignment  of  errors  calls  In 
question  the  decision  of  the  court  In  over- 
ruling the  demurrer  to  the  complaint,  as  well 
as  other  rulings  In  the  case. 

The  facts  alleged  in  the  complaint  may  be 
said  to  be  substantially  as  follows:  Upon 
a  petition  of  50  freeholders  of  Owen  township, 
in  said  Jackson  county,  the  board  of  commis- 
sioners ordered,  and  there  was  held,  an  elec- 
tion by  the  voters  of  the  township  to  deter- 
mine whether  or  not  the  highways  In  question 
should  be  Improved  by  graveling  and  grad- 
ing as  prayed  for  in  the  petition.  A  majority 
of  the  voters  voted  in  favor  of  the  Improve- 
ment, and  the  board  of  commissioners  there- 
upon duly  ordered  that  said  highways  be  im- 
proved. Plans,  profiles,  and  specifications 
were  adopted,  and  the  contract,  upon  competi- 
tive bidding,  was  duly  and  legally  let  to  ap- 
pellee. Thereupon  he  entered  Into  a  written 
contract  with  the  board  of  commissioners  to 
construct  the  roads  In  accordance  with  the 
plans  and  specifications  as  adopted,  at  and 
for  the  sum  of  $15,690.  Said  proceedings 
were  had  under  and  in  pursuance  of  an  act 
of  the  Legislature  approved  March  8,  1893, 
and  the  amendatory  act  thereto,  approved 
March  7, 1896.  By  the  terms  of  the  contract, 
payments  were  to  be  made  to  appellee  as  the 
work  progressed,  on  estimates  made  and  cer- 
tified by  the  superintendent  Twenty  per 
cent  of  such  estimate  was  to  be  withheld  un- 
til final  completion  of  the  work.  It  is  fur- 
ther alleged  that  appellee  duly  filed  his  bond 
as  such  contractor,  which  was  approved.  Ap- 
pellant board  caused  bonds  to  be  Issued  and 
sold  for  an  amount  ample  and  sufficient  to 
pay  the  amounts  due  to  appellee  and  received 
the  money  therefor,  and  now  has,  and  at  all 
times  has  had,  money  arising  from  the  sale  of 


Digitized  by  Google 


66  82  NORTHEASTERN  REPORTER.  (Ind. 


such  bonds  amply  sufficient  to  pay  for  such 
roads  in  full.  Thereafter  appellant  levied  a 
tax  upon  the  property  of  said  township  for 
the  payment  of  said  bonds  and  the  interest 
thereon.  Appellee  fully  performed  all  the 
work  required  by  his  said  contract  in  accord- 
ance with  the  estimates,  plans,  and  profiles 
therefor,  which  were  modified  by  said  board 
of  commissioners  so  as  to  require  him  to 
perform  extra  work,  etc.  Appellant  duly  re- 
ceived, accepted,  and  approved  the  construc- 
tion of  the  following  roads  embraced  in  said 
contract,  to  wit:  (Here  the  complaint  specifies 
three  of  the  five  roads  embraced  In  the  con- 
tract) It  is  further  averred  that  appellee 
had  completed  the  other  two  roads  according 
to  the  plans  and  profiles  as  modified  by  ap- 
pellant and  by  the  superintendent  In  charge 
of  such  construction,  and  in  accordance  with 
his  contract,  and  that  appellee  had  fully  per- 
formed every  condition  and  provision  of  his 
contract.  Appellant  from  time  to  time  made 
payments  to  appellee  as  the  work  progressed, 
upon  estimates  duly  made  and  filed,  and  the 
amounts  paid  and  the  amounts  remaining  un- 
paid are  fully  specified  and  set  out.  Upon 
one  of  the  roads  appellee  did  additional  work 
under  the  order  and  direction  of  appellant, 
amounting  to  $501,  and  upon  another  he  did 
additional  work  in  obedience  to  the  order  of 
appellant,  under  the  plans  and  profiles  afore- 
said, as  modified,  to  the  value  of  $503.54.  It 
Is  charged  that  upon  the  completion  of  said 
work,  and  long  before  the  commencement  of 
this  action,  appellee  filed  his  verified  claim 
for  said  sums,  and  each  of  them,  with  the  au- 
ditor of  said  county,  more  than  10  days  be- 
fore the  regular  term  of  the  board,  which 
claim  was  accompanied  by  the  certificate  and 
report  of  the  superintendent  of  each  of  said 
roads,  duly  verified  by  him,  showing  that  said 
roads,  and  each  of  them,  had  been  theretofore 
completed  according  to  the  plans,  plats,  pro- 
files, and  contract;  but  appellant,  after  a 
long  and  unreasonable  delay,  refused  to  pay 
him  any  part  of  said  sum,  although  the  same 
was  long  past  due  and  wholly  unpaid.  The 
contract  and  Itemized  statement  of  the  ex- 
tra work  are  filed  with  and  made  exhibits  of 
the  complaint,  and  judgment  is  demanded  for 
$7,500,  payable  out  of  the  fund  derived  from 
the  sale  of  the  bonds,  and  for  all  other  and 
proper  relief. 

The  proceedings  to  Improve  the  highways 
In  question  appear  to  have  been  instituted,  as 
alleged  in  the  complaint,  under  and  in  pur- 
suance of  the  provisions  of  a  statute  approved 
March  3,  1893  (Acts  1893,  p.  196,  c.  112),  as 
amended  by  an  act  approved  March  7,  1895 
(Acts  1895,  p.  143,  c.  63).  The  latter  act 
amended  sections  1,  2,  5,  6,  7,  8,  and  9  of  the 
origlual  act.  Section  1  as  amended  author- 
izes the  board  of  commissioners  of  any  coun- 
ty in  'this  state,  upon  being  petitioned  by 
50  freeholders  of  any  township,  or  townships, 
for  the  Improvement  of  any  highway,  or  high- 
ways, of  such  township,  or  townships,  by 


grading,  graveling,  paving  with  stone  or  mac- 
adamized material,  to  submit  the  proposition, 
or  question,  to  the  voters  of  such  township, 
or  townships,  as  the  case  may  be,  at  an  elec- 
tion as  therein  provided,  etc.  This  section, 
among  other  things,  further  provides  that  if 
a  majority  of  the  voters  at  the  election  held 
shall  cast  their  votes  In  favor  of  building 
such  road,  or  roads,  then  and  in  that  event 
the  board  of  commissioners  shall  at  once  pro- 
ceed with  the  construction  of  such  road,  or 
roads.  The  board  is  empowered  to  appoint  a 
surveyor,  or  engineer,  and  two  freeholders  of 
the  county  as  viewers  to  view  and  locate  the 
proposed  improved  highway,  and  to  assess 
damages,  etc.  Section  5  of  the  original  act, 
as  amended,  empowers  the  board  of  commis- 
sioners to  issue  the  bonds  of  the  county  in 
order  to  raise  money  to  pay  for  the  construc- 
tion of  the  Improvement.  The  county  treas- 
urer is  authorized  to  sell  such  bonds  and  to 
keep  the  proceeds  arising  from  such  sale  as  a 
separate  and  specific  fund  In  the  county  treas- 
ury, to  pay  for  the  construction  of  the  road, 
or  roads,  for  which  the  bonds  were  issued; 
the  money  to  be  paid  by  the  treasurer  to  the 
contractor  upon  warrants  issued  by  the  coun- 
ty auditor  as  directed  or  ordered  by  the  board 
of  commissioners.  It  is  further  provided-  that 
the  board  shall  order  the  money  to  be  paid 
in  such  amounts  and  at  such  times  as  they 
may  agree;  but  no  more  shall  be  paid  than 
80  per  cent,  of  the  engineer's  estimate  of  the 
work  done  by  the  contractor,  and  the  entire 
amount  of  the  contract  price  shall  not  be 
paid  until  the  improvement  has  been  received 
as  completed  by  the  board  of  commissioners. 
Section  3  of  the  statute  makes  it  the  duty  of 
the  board,  in  the  event  the  election  is  in  favor 
of  the  Improvement,  to  advertise  for  bids  for 
the  construction  of  the  road,  or  roads,  and 
receive  such  bids  either  at  a  regular  or  call 
session  of  the  board,  and  to  let  the  construc- 
tion of  the  Improvement  by  contract  to  the 
lowest  responsible  bidder,  or  bidders.  The 
successful  bidder  is  required  to  give  bond  for 
the  faithful  performance  of  the  work.  The 
contract  shall  specify  all  of  the  particulars  of 
the  construction  as  set  forth  in  the  report  of 
the  viewers,  and  shall  specify  the  time  when 
such  work  shall  be  completed.  By  section  6 
as  amended,  the  board  of  commissioners,  in 
order  to  provide  money  to  pay  the  bonds  and 
their  Interest  accruing  thereon,  is  required  to 
levy  annually  a  special  tax  upon  the  property 
of  the  township,  or  townships,  including  all 
towns  and  cities  therein  under  30,000  Inhabit- 
ants. Section  10  Invests  the  board  of  com- 
missioners with  the  authority  to  permit 
amendments  to  be  made  to  the  petition  or  the 
report  of  the  viewers,  and  to  continue  the 
hearing  from  time  to  time.  The  board  is 
also  authorized  to  appoint  a  competent  super- 
intendent, who  Is  to  be  governed  by  such 
rules  and  regulations  as  the  board  may  pre- 
scribe, and  he  is  required  to  render  to  the 
board,  at  its  regular  sessions,  an  account  of 
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the  time  which  he  has  actually  served  In  the 
discharge  of  his  duties. 

It  is  manifest,  from  the  facts  In  this  case, 
and  the  law  applicable  thereto,  that  the 
complaint  In  controversy  does  not,  in  any 
sense,  state  a  cause  of  action  against  appel- 
lant, the  board  of  commissioners.  Appellee, 
by  his  counsel,  however,  insists  that  by  his 
complaint  he  Is  not  seeking  to  recover  a 
judgment  against  the  board  in  Its  corporate 
entity,  but  Is  merely  endeavoring  to  compel 
it,  as  the  agent  of  Owen  township,  to  order 
the  money  In  the  custody  of  the  county  treas- 
urer arising  from  the  sale  of  the  bonds  to  be 
paid  to  him.  He  certainly  is  mistaken  in 
respect  to  the  remedy,  or  method,  to  be  em- 
ployed to  secure  the  payment  to  him  in  full 
of  the  contract  price  upon  the  completion  of 
the  work.  It  is  not  tenable  to  argue  that 
he,  under  the  facts,  can  invoke  the  remedy 
of  mandamus  to  coerce  the  board  of  commis- 
sioners to  receive  the  road  In  question  as 
completed,  and  to  require  it  to  direct  the 
auditor  to  draw  a  warrant  for  payment  in 
full  upon  the  separate  and  specific  fund  in 
the  hands  of  the  county  treasurer.  It  Is  evi- 
dent, from  an  examination  of  the  statute 
upon  which  the  proceedings  to  construct  the 
road,  or  roads,  are  based,  that  he  has  a  com- 
plete and  adequate  remedy  to  obtain  pay- 
ment in  full  of  the  contract  price  for  the 
services  which  he  has  performed  under  and  in 
accordance  with  his  contract  In  the  enact- 
ment of  the  law  in  regard  to  the  construction 
of  free  gravel  roads,  the  Legislature  has 
deemed  it  proper  to  designate  the  board  of 
commissioners  of  the  county  as  the  tribunal 
before  which  the  proceedings  to  build  or  con- 
struct such  highways  shall  be  instituted  and 
carried  to  a  final  completion.  The  commis- 
sioners therefore  merely  act  as  a  board  for 
that  purpose.  The  statute  does  not  contem- 
plate that  the  board  shall  be  the  agent  of  the 
particular  township,  or  townships,  which  con- 
stitute the  taxing  district.  It  is  merely  the 
designated  agency  or  instrumentality  of  the 
law  to  carry  Into  effect  its  provisions,  and 
for  this  purpose  it  has  been  invested  by  the 
statute  with  certain  limited  functions  and 
powers,  some  of  which  are  in  their  nature  and 
character  administrative,  while  others  may 
be  said  to  be  judicial.  In  carrying  the  law 
into  effect,  the  board  cannot  exceed  the  pow- 
ers with  which  it  has  been  invested.  It  is  set- 
tled that  the  indebtedness  which  is  created 
by  the  construction  of  these  free  Improved 
public  highways  is  not,  in  any  sense,  a  lia- 
bility against  the  county,  nor  against  the 
township,  or  townships,  which  may  constitute 
the  taxing  district,  but  is  the  Indebtedness 
of  the  persons  whose  property,  under  the 
law,  is  liable  to  be  assessed  to  defray  the  ex- 
penses of  such  Improvements.  Board  of  Com- 
missioners v.  Harrell,  147  Ind.  500,  46  N.  E. 
124;  Kline  v.  Board  of  Commissioners,  152 
Ind.  321,  325,  51  N.  E.  476;  Board  of  Com- 
missioners v.  Hill,  115  Ind.  316,  16  N.  E.  156; 


King  v.  Board  of  Commissioners,  34  Ind.  App. 
231,  72  N.  E.  016,  and  cases  there  cited. 

It  will  be  noted  that  under  the  provisions 
of  section  3  of  the  amendatory  act  of  1895, 
supra,  the  completion  of  the  Improvement 
by  a  contractor,  according  to  the  terms  of  his 
contract  and  the  plans  and  specifications, 
which  form  a  part  thereof,  Is  made  a  condi- 
tion precedent  to  his  right  to  receive  and  be 
paid  the  whole  amount  of  the  contract  price. 
One  of  the  controverted  questions  In  this  case 
appears  to  be  in  regard  to  the  completion  by 
appellee  of  the  work  which  he  undertook  to 
perform  according  to  the  contract.  Until  the 
road  is  completed  according  to  the  contract, 
he  is  not  in  a  position  to  legally  demand  that 
the  road  be  received  by  the  board  of  com- 
missioners, and  that  he  be  paid  the  full 
amount  of  the  contract  price.  While  it  is 
true  that  there  Is  no  express  provision  con- 
tained in  the  statute  in  question  providing 
that  the  board  of  commissioners  shall  de- 
termine when  the  work  has  been  completed, 
nevertheless,  it  is  manifest  that  the  statute, 
impliedly  at  least,  intends  or  contemplates 
that  the  board  shall  be  invested  with  this  pow- 
er. It  must  be  remembered  that  by  an  ex- 
press provision  of  the  law  the  board  is  in- 
vested with  the  general  power,  or  authority, 
to  carry  into  effect  the  improvements  of  pub- 
lic highways,  subject  to  the  requirements  and 
conditions  therein  provided.  In  addition  to 
this  general  provision,  section  3  of  the  act  of 
1895,  supra,  specifically  declares:  "Nor  shall 
the  whole  amount  of  the  contract  be  paid  un- 
til the  road  shall  have  been  received  as  com- 
pleted by  the  board  of  commissioners."  In 
determining  the  method  to  be  employed  by  a 
contractor  under  the  law  in  question  to  ob- 
tain payment  in  full  when  he  has  completed 
his  work  according  to  his  contract,  we  are 
aided  to  a  great  extent  by  the  rule  asserted 
and  enforced  In  the  cases  of  Conn  v.  Board 
of  Commissioners,  151  Ind.  517,  51  N.  E.  1062, 
and  Studabaker  v.  Studabaker,  152  Ind.  89, 
51  N.  E.  933.  These  cases  involved  the  con- 
struction of  certain  statutes  relative  to  the 
drainage  of  lands,  and  the  question  as  there- 
in presented  is  analogous  to  the  one  involved 
in  the  case  at  bar.  In  the  case  of  Conn  v. 
Board,  etc.,  supra,  we  said:  "It  is  a  well- 
afflrmed  principle  that,  where  a  power  is  con- 
ferred by  a  statute,  everything  necessary  to 
carry  out  the  purpose  of  the  power  conferred 
and  make  it  effectual  and  complete  will  be 
implied  [citing  authorities].  The  implication 
or  inference  which  may  arise  in  the  construc- 
tion of  statutes  Is  of  something  not  expressly 
declared,  but  arises  out  of  that  which  is  di- 
rectly or  expressly  declared  in  the  statute. 
If  the  Intention  of  the  makers  of  the  statute 
in  question,  in  regard  to  the  remedy  or  meth- 
od to  be  employed  to  enable  a  contractor  to 
secure  payment  from  the  county  treasurer 
upon  the  completion  of  his  job,  can  be  as- 
certained, it  will  control,  for  it  is  a  funda- 
mental rule  that  a  matter  or  thing  within  the 
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intention  of  the  makers  of  the  law  is  the 
same  in  effect  as  if  it  were  within  its  ex- 
press letter.  In  our  search  to  discover  this 
Intention,  we  may  be  guided  by  a  well-set- 
tled canon  of  construction,  which  permits 
us  to  look  to  kindred  statutes  or  laws  upon 
the  same  subject,  for  aid  in  the  exposition 
of  such  Intention.  It  is  not,  generally  speak- 
ing, as  a  rule,  expected  that  a  statute  which 
has  a  place  in  a  general  system  of  laws  will 
be  so  perfect  as  to  need  no  support  from  the 
rules  and  provisions  of  the  system  of  which 
it  forms  a  part,  and  hence,  when  it  is  a  part 
of  a  general  system  of  laws  upon  the  same 
subject,  Its  construction  or  interpretation  may 
receive  support  from  the  rules  and  provisions 
of  that  system."  In  Studabaker  v.  Studa- 
baker,  supra,  the  question  arose  as  to  whether 
the  board  of  commissioners  was  invested  with 
the  power  to  determine  If  the  public  ditch 
therein  in  controversy  had  been  completed 
according  to  the  contract.  In  considering  this 
question,  we  said:  "While  there  is  no  ex- 
press provision  In  the  statute  requiring  the 
board  to  determine  when  the  ditch  has  been 
completed  as  ordered  and  designated  in  the 
contract  of  the  contractors,  still  the  law 
fairly  Implies  and  intends  that  the  board  shall 
perform  this  duty.  It  is  an  elementary  rule 
that  the  grant  of  a  principal  power  carries 
with  It  all  necessary,  subsidiary,  or  Implied 
powers.  Hence  the  board  of  commissioners, 
under  the  express  authority  conferred  upon  it 
by  the  statute  to  order  the  construction  of 
such  public  improvement,  is  invested  with 
such  incidental  or  implied  powers  as  are 
necessary  to  fully  carry  out  the  completion  of 
the  work.  The  discharge  of  such  duties  Is  as 
incumbent  upon  the  board  as  are  those  ex- 
pressly imposed.  In  practice,  it  may  be  as- 
serted that  the  law  contemplates  that  the 
matter  of  the  petition  for  the  proposed  ditch, 
or  other  Improvement,  shall  remain  upon  the 
docket  of  the  board  of  commissioners  until 
the  final  completion  of  the  work.  The  law, 
undoubtedly,  further  contemplates  that,  when 
the  work  is  completed  according  to  contract, 
the  engineer,  who  acts  as  a  superintendent,  is 
to  make  a  final  report  to  the  board  for  Its 
approval,  and  one  of  the  essential  matters  to 
be  determined  by  the  board  in  approving 
such  report  is  whether  or  not  the  work  has 
been  completed  according  to  contract.  Any 
landowner  whose  land  Is  affected  by  the  im- 
provement would  certainly  be  entitled  to  ap- 
pear before  the  board  and  controvert  the  ques- 
tion of  the  completion  of  the  ditch." 

Guided  by  the  rule  affirmed  in  placing  an 
Interpretation  upon  the  statute  involved  in 
Conn  v.  Board,  etc.,  supra-,  we  looked  to  and 
considered  the  provisions  of  section  21  of  the 
drainage  law  enacted  in  1881  (Laws  1881,  p. 
417,  c  44),  which  act  formed  a  part  of  the 
general  system  of  laws  providing  for  the  es- 
tablishment of  public  ditches  by  boards  of 
commissioners.  Therefore,  under  the  same 
rule  or  authority,  in  our  endeavor  to  explore 
the  Intention  of  the  law  under  consideration 


in  this  case,  we  are  at  liberty  to  resort  to 
and  proceed  in  the  light  of  kindred  statutes 
or  laws  relative  to  the  improvement  of  pub- 
lic highways  by  boards  of  commissioners, 
enacted  either  prior  or  subsequent  to  the 
statute  in  question  in  this  case.  By  an  act 
approved  and  in  force  March  11,  1901  (Acts 
1901,  p.  449,  c.  205),  the  Legislature  appears 
to  have  covered  the  entire  subject  as  the 
same  is  embraced  in  the  statute  of  1893, 
supra,  and  the  act  amendatory  thereof.  By 
the  act  of  1901,  the  statute  of  1893,  together 
with  all  of  Its  amendatory  and  supplemental 
acts,  Is  expressly  repealed,  as  are  also  the 
other  acts  therein  mentioned.  The  act  of 
1901  provides  that  it  shall  only  apply  to  pro- 
ceedings begun  before  it  became  operative, 
and  that  the  repeal  of  the  acts  as  therein 
mentioned  shall  in  no  wise  affect  proceedings 
begun  thereunder  prior  to  their  repeal.  By 
section  13  of  this  latter  act,  the  Legislature 
expressly  designated  the  procedure  to  be 
pursued  when  the  road,  or  roads,  improved 
thereunder,  have  been  completed.  It  Is  pro- 
vided that  if  the  superintendent  and  engineer 
believe  that  the  road  has  been  completed, 
either  as  a  whole,  or  any  part  thereof  less 
than  the  whole,  as  required  and  according  to 
the  plans,  plats,  profiles,  and  contract  under 
which  the  improvement  Is  let,  then  these  offi- 
cials shall  each  file  a  sworn  statement  there- 
in that  the  road,  or  roads,  as  a  whole,  or 
parts  thereof,  as  the  case  may  be,  have  been 
completed  according  to  the  plans,  plats,  pro- 
files, and  contract,  and  that  the  quality  and 
quantity  of  material  in  making  such  improve- 
ment were  used  as  required  under  the  con- 
tract. The  law  contemplates  that  the  au- 
ditor shall  place  this  statement  or  report  be- 
fore the  board  of  commissioners  at  its  next 
regular  term,  but  It  Is  provided  that  the  board 
shall  not  act  upon  this  statement  or  report 
until  It  has  been  filed  with  the  auditor  at 
least  10  days  before  the  first  day  of  such 
regular  term.  During  this  period  of  10  days, 
under  the  provisions  of  said  section  13,  any 
taxpayer  Interested  in  such  Improvement  is 
given  the  right,  as  therein  provided,  to  con- 
trovert, by  his  sworn  statement,  the  comple- 
tion of  the  road  in  question.  In  the  event 
such  statement  is  filed,  the  board  of  commis- 
sioners is  required  to  fix  a  day  for  a  hearing 
of  the  issue  raised  in  the  case  in  respect  to 
the  completion  of  the  improvement.  It  is 
provided  that  witnesses  may  be  subpoenaed 
and  evidence  heard  by  the  board  upon  such 
Issue  in  like  manner  as  issues  In  other  cases 
are  heard  by  the  board.  If,  upon  a  hearing, 
the  board  finds  that  the  road,  or  roads,  or  the 
parts  thereof,  in  issue,  as  the  case  may  be, 
have  been  completed  according  to  the  plans, 
plats,  profiles,  and  contract,  then  It  is  re- 
quired to  accept  and  receive  the  work  of  im- 
provement; but,  if  it  finds  to  the  contrary,  it 
becomes  its  duty  to  refuse  to  accept  the  work 
and  to  require  the  contractor  to  proceed  to 
complete  the  improvement  according  to  the 
plans,  etc  This  section  further  awards  the 
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right  of  appeal  in  the  matter  to  the  circuit 
court  from  the  decision  of  the  board  of  com- 
missioners. 

It  is  a  well-recognized  rule  that,  in  the 
construction  of  a  statute,  the  court  may  re- 
sort, not  only  to  contemporaneous  and  prior 
acts  of  the  Legislature,  but  also  to  a  subse- 
quent act,  or  acts,  of  that  body  in  pari  ma- 
teria for  the  purpose  of  ascertaining  or  dis- 
covering the  Intention  or  meaning  of  a  former 
statute.  Prather  v.  Jeffersonvllle,  etc.,  R.  Co., 
52  Ind.  16;  United  States  v.  Freeman,  3  How. 
(U.  S.)  556,  11  L.  Ed.  724;  Cannon.  Adni'r. 
v.  Vaughan,  12  Tex.  399;  In  re  Yick  Wo,  68 
Cal.  294,  9  Pac.  139,  58  Am.  Rep.  12;  Lawr- 
ence v.  People,  188  111.  407,  58  N.  E.  991;  26 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  624; 
Endllch  on  Interpretation  of  Statutes,  §§  43, 
44,  47.  Considering  the  provisions  of  section 
13  of  the  act  of  1901,  it  certainly  can  be  said 
that  it  aids  us  in  determining  the  procedure 
which  the  Legislature  intended  should  be 
pursued  under  the  statute  herein  involved 
when  a  contractor  has  fully  completed  the 
work  which  he  had  contracted  to  perform. 
As  originally  shown,  section  5  of  the  amenda- 
tory act  of  3895  provides  that  "no  payment 
shall  be  made  by  the  commissioners  for  more 
than  eighty  per  cent,  of  the  engineer's  esti- 
mate of  the  work  done  by  the  contractor,  nor 
shall  the  whole  amount  of  the  contract  be 
paid  until  the  road  shall  have  been  received 
as  completed  by  the  board  of  commissioners." 
Construing  this  provision  along  with  the  oth- 
ers of  the  act  of  which  It  forms  a  part,  and 
In  the  light  of  the  provisions  of  section  13  of 
the  subsequent  act  of  1901,  and  we  are  war- 
ranted In  holding  that  the  Legislature  Intend- 
ed and  meant,  when  the  work  of  construction 
was  completed,  that  a  procedure  somewhat 
similar  to  that  provided  In  the  act  of  1901, 
supra,  should,  as  far  as  practicable,  be  fol- 
lowed or  had  before  the  board  of  commis- 
sioners; or,  in  other  words,  the  statute  In 
question  contemplates  that  the  proceedings  to 
construct  the  road,  or  roads,  shall  remain 
upon  the  docket  of  the  board  of  commission- 
ers until  the  work  Is  finally  completed,  and 
that  the  superintendent  appointed  by  the 
board  to  supervise  the  construction  of  the 
roa<»,  or  roads,  shall  then  report  to  the  board 
of  commissioners,  stating  or  showing  in  such 
report  the  fact  that  the  work  of  Improve- 
ment has  been  fully  completed  by  the  contract- 
or In  accordance  with  his  contract.  That 
thereupon  the  board  shall  fix  a  day  for  hear- 
ing and  determining  the  matter  in  regard  to 
the  completion  of  the  work,  at  which  time 
any  Interested  taxpayer,  or  taxpayers,  shall 
be  accorded  the  right  to  appear  before  the 
board  and  controvert  the  question  of  the  com- 
pletion of  the  road,  or  roads  In  the  event 
a  taxpayer  becomes  a  party  for  such  purpose, 
then  the  contractor  should  be  made  an  ad- 
verse party  and  be  afforded  an  opportunity 
to  sustain  the  Issue  raised  by  the  superin- 
tendent's report  in  regard  to  the  completion 
of  the  Improvement  If,  upon  the  completion 


of  the  improvement,  the  superintendent 
should  fall  to  report  that  fact  to  the  board 
for  Its  determination,  then  the  contractor 
may  Interpose  and  file  an  application  before 
the  board,  showing  therein  that  he  had  fully 
completed  the  work  according  to  his  contract, 
and  demand  that  the  road,  or  roads,  be  ac- 
cepted or  received  by  the  board  as  completed, 
and  that  It  order  a  warrant  upon  the  county 
treasurer  to  be  issued  In  his  favor,  upon  the 
proper  fund,  In  payment  in  full  of  the  con- 
tract price.  Of  course,  In  the  event  he  avails 
himself  of  this  right,  any  Interested  taxpay- 
er, in  like  manner  as  hereinbefore  stated, 
should  be  accorded  the  right  to  appear  as  an 
adverse  party  to  him  and  controvert  the 
question  in  regard  to  the  completion  of  the 
work.  In  respect  to  the  right  of  a  person  who 
may  be  aggrieved  by  the  decision  of  the 
board  upon  the  issue  or  question  relative  to 
the  completion  of  the  work  to  appeal  there- 
from to  the  circuit  court,  see  Board,  etc.,  v. 
Wolff,  166  Ind.  325,  330,  76  N.  E.  247 ;  section 
7859,  Burns'  Ann.  St.  1901.  If,  upon  such 
hearing,  the  board  shall  find  that  the  road, 
or  roads,  have  been  completed  according  to 
the  contract,  then  it  should  receive  and  ac- 
cept the  work  and  order  a  warrant  to  be 
drawn  upon  the  treasurer  In  favor  of  the 
contractor  for  payment  In  full  of  the  contract 
price  out  of  the  money  arising  from  the  sale 
of  the  bonds. 

We  believe  that  this  Interpretation  or  con- 
struction of  the  statute  in  question  Is  in  ac- 
cord with  its  spirit  and  meaning,  and  will  ac- 
complish what  was  intended  by  the  Legis- 
lature, and  will  afford  a  contractor  an  ade- 
quate remedy  for  securing  the  payment  of 
the  contract  price.  In  this  holding  we  are 
fully  sustained  by  the  decisions  in  Conn  v. 
Board,  etc.,  supra,  and  Studabaker  v.  Studa- 
baker,  supra.  The  views  which  we  herein  ex- 
press lead  to  a  reversal  of  the  judgment  of 
tfue  lower  court  upon  the  ground  that  the 
complaint  does  not  state  a  cause  of  action. 
Hence  the  court  erred  in  overruling  the  de- 
murrer thereto. 

For  this  error  the  judgment  is  reversed, 
and  the  cause  remanded  to  the  lower  court, 
with  Instructions  to  sustain  the  demurrer  to 
the  complaint. 

MONTGOMERY,  J.,  did  not  participate  in 
the  decision  of  this  cause. 


(169  Ind.  81) 

STATE  ex  rel.  CLAWSON  v.  BELL.  (No. 
21,021.) 

(Supreme  Court  of  Indiana.   Oct.  8,  1907.) 

1.  Elections— Persons  Elected— Ineligible 

Candidate. 

Though  the  candidate  for  an  office  who  re- 
ceives the  most  votes  is  ineligible,  the  eligible 
candidate  receiving  the  next  highest  number  of 
votes  is  not  elected,  unless  the  votes  for  the  in- 
eligible candidate  were  cast  for  him  without  full 
knowledge  or  notice  of  his  ineligibility. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  $  207.] 
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2.  Quo  Warranto— Right  to  Maintain— Al- 
legations op  Information. 

Within  Barns'  Ann.  St.  1001,  §§  1145, 
1146,  providing  that  an  information  may  be 
filed  against  a  person  unlawfully  holding  a  pub- 
lic ofhce  by  any  person,  on  his  own  relation, 
when  he  claims  an  interest  in  the  office,  one  has 
not  such  an  interest  in  the  office  held  by  the 
one  who  received  the  most  votes  therefor  merely 
because  he  received  the  next  highest  number  of 
votes,  and  the  person  who  received  the  most  was 
ineligible,  unless  the  votes  for  such  person  were 
cast  with  full  knowledge  or  notice  of  his  in- 
eligibility, so  that,  to  show  his  right  to  maintain 
quo  warranto,  the  information  or  complaint 
must  allege  such  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §§  27,  51 ;  vol.  37,  Offi- 
cers, §  116.] 

Appeal  from  Circuit  Court,  Henry  County ; 
J.  M.  Morris,  Judge. 

Information  in  the  nature  of  quo  warranto, 
on  the  relation  of  John  M.  Clawson,  against 
Jesse  Bell.  Judgment  for' defendant  Relat- 
or appeals.  Affirmed. 

Horace  G.  Yergln  and  T.  J.  Study,  for 
appellant.  Barnard  &  Jeffrey  and  Forkner 
&  Forkner,  for  appellee. 

JORDAN,  J.  On  the  5th  day  of  January, 
1907,  John  M.  Clawson,  as  relator,  filed  an 
information,  or  complaint,  in  the  lower  court, 
in  the  nature  of  quo  warranto,  for  the  pur- 
pose of  contesting  the  election  of  appellee  to 
the  office  of  county  assessor  of  Henry  county, 
and  to  obtain  a  judgment  ousting  him  from 
said  office  and  awarding  the  possession  there- 
of to  the  relator,  together  with  damages  in 
his  favor  against  appellee  for  the  detention 
of  the  office  in  question.  Appellee  unsuccess- 
fully demurred  to  the  complaint  upon  the 
ground  of  insufficiency  of  facts.  Thereupon 
he  filed  an  answer  in  two  paragraphs;  the 
first  being  a  general  denial.  The  second  al- 
leged affirmative  matter.  Upon  the  Issues 
joined  under  the  pleadings,  there  was  a  trial 
by  the  court  and  a  finding  in  favor  of  ap- 
pellee, and,  over  the  relator's  motion  for  a 
new  trial,  assigning  the  statutory  grounds, 
the  court  rendered  judgment  that  he  take 
nothing,  and  that  the  defendant  recover  of 
him  his  costs  laid  out  and  expended.  The 
only  error  assigned  and  relied  upon  for  a  re- 
versal is  the  overruling  of  the  motion  for  a 
new  trial. 

The  complaint  alleges  facts  to  show  the 
eligibility  and  qualification  of  the  relator, 
John  M.  Clawson,  to  be  elected  to  and  hold 
the  office  of  county  assessor.  It  further  avers 
that  at  the  general  election  held  on  the  6th 
day  of  November,  1906,  at  the  county  of 
Henry,  for  the  election  of  county  assessor  and 
other  officials,  the  defendant,  Jesse  Bell,  and 
the  relator  and  one  William  A.  Smith  were 
the  only  candidates  voted  for  by  the  electors 
of  said  county  for  the  office  of  county  as- 
sessor. It  Is  then  averred  that  the  relator 
"received  the  highest  number  of  votes  at  said 
election  for  said  office  of  any  of  the  eligible 
candidates  therefor,"  and  therefore  he  was 
duly  elected  thereto  for  a  term  of  four  years 


(Ind. 

from  the  1st  day  of  January,  1907.  It  Is 
charged  that  the  defendant,  Bell,  is  ineligible 
to  held  said  office  of  county  assessor,  for  the 
reason  that  he  was  not  a  resident  freeholder 
of  Henry  county  for  four  years  prior  to  the 
date  of  said  election.  It  Is  further  alleged 
that  the  relator  on  December  19,  1900,  filed 
with  the  county  auditor  his  official  bond,  as 
required  by  law,  with  good  and  sufficient 
sureties,  and  that  on  the  same  day  he  took 
the  required  oath  of  office  and  became  duly 
qualified  to  act  and  discharge  the  duties  of 
county  assessor.  On  the  5th  day  of  January, 
1907,  he  demanded  of  the  defendant  pos- 
session of  the  office,  together  with  all  books, 
papers,  and  keys  thereto  belonging,  with 
which  demand  the  defendant  refused  to  com- 
ply. It  is  further  alleged  that  said  defend- 
ant on  January  4,  1907,  usurped  said  office, 
and  has  held  the  same  and  received  the  fees 
and  emoluments  thereof  in  the  sum  of  $25, 
and  that  he  has  during  said  time  wrongfully 
and  unlawfully  kept  the  relator  out  of  pos- 
session of  the  office  and  deprived  him  of  the 
fees  and  emoluments,-  to  his  damage  in  the 
sum  of  $25. 

The  complaint  discloses  that  the  relator  de- 
manded possession  of  the  office  on  the  5th  day 
of  January,  before  the  commencement  of  this 
action  on  that  date.  The  following,  among 
other,  facts,  is  shown  by  the  evidence  in  the 
record:  Appellee,  Jesse  Bell,  was  nominated 
by  the  Republican.  Party  of  Henry  county, 
Ind.,  as  a  candidate  for  county  assessor  at 
the  primary  election  held  by  that  party  in 
190C.  Relator  was  nominated  as  a  candidate 
for  the  same  office  by  petition  as  a  candidate 
of  the  "Citizens'  Tarty."  One  William  A. 
Smith  was  also  nominated  for  the  office  by 
the  Prohibition  Party.  The  board  of  election 
commissioners  of  Henry  county,  in  pursuance 
of  law,  appears  to  have  caused  the  names  of 
each  of  the  above  nominees  to  be  printed  on 
the  official  ballots  as  candidates  for  said 
office  at  the  election  in  question.  It  is  shown 
by  the  official  canvass  and  return  of  the  votes 
cast  at  the  election  that  appellee,  Bell,  re- 
ceived of  the  votes  cast  by  the  voters  of  said 
county  for  county  assessor  3,257,  that  the 
relator,  John  M.  Clawson,  received  1,783 
votes  for  the  same  office,  and  William  A- 
Smith  265  votes.  Appellee  was  duly  re- 
turned by  the  proper  board  of  canvassers  as 
elected  to  the  office  in  controversy,  and  the 
proper  certificate  of  his  election  was  issued 
and  delivered  to  him.  On  November  24, 1906, 
he  appears  to  have  qualified  by  executing  an 
official  bond  to  the  approval  of  the  county 
auditor,  and  by  taking  the  required  oath  of 
office.  After  having  so  qualified,  he  entered 
into  possession  of  the  office  on  January  4, 
1907,  and  began  to  discharge  the  duties 
thereof.  The  relator  on  the  19th  day  of  No- 
vember, 1906,  appears  to  have  taken  the  oath 
of  office  and  executed  an  official  bond,  which 
he  tendered  to  the  county  auditor  for  ac- 
ceptance and  approval.  The  auditor  refused 
to  receive  or  approve  this  bond,  on  the 
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ground  that  the  relator  had  not  been  elected 
to  said  office.  The  evidence  shows  that  the 
relator  had  been  a  resident  freeholder  of  the 
county  of  Henry  for  over  four  years  prior  to 
the  date  of  election,  and  was  in  other  respects 
qualified  for  said  office.  There  is  also  evi- 
dence tending  to  show  that  appellee,  at  and 
prior  to  the  election,  was  a  resident  free- 
holder, and  had  been  a  voter  of  the  county 
for  many  years.  Relator  predicates  his  right 
to  institute  and  maintain  this  action  upon 
the  provisions  of  sections  1145  and  1146  of 
the  statute  relating  to  the  filing  of  informa- 
tions, etc.  Burns'  Ann.  St  1901.  It  is  pro- 
vided in  section  1145,  supra,  that  "an  in- 
formation may  be  filed  against  any  person  or 
corporation  in  the  following  cases:  First, 
when  any  person  shall  usurp,  intrude  into,  or 
unlawfully  hold  or  exercise  any  public  office. 
•  *  *••  Section  1146  provides  that  "the 
information  may  be  filed  by  the  prosecuting 
attorney  in  the  circuit  court  of  the  proper 
county,  upon  his  own  relation,  whenever  he 
shall  deem  it  his  duty  to  do  so,  or  shall  be 
directed  by  the  court  or  other  competent  au- 
thority, or  by  any  other  person  on  his  own  re- 
lation, whenever  he  claims  an  Interest  in  the 
office.  *  *  * "  Section  1  of  the  statute 
"Concerning  Taxation,"  as  amended  by  an  act 
of  the  Legislature  approved  February  25, 
1903  (Acts  1903,  p.  81,  c.  29),.  provides: 
"There  shall  be  elected  on  the  first  Tuesday 
after  the  first  Monday  in  November,  1906, 
and  every  four  years  thereafter,  in  each 
county  in  this  state,  one  county  assessor,  who 
shall  possess  the  powers  and  perform  the 
duties  hereinafter  specified.  Such  county  as- 
sessor shall  be  a  resident  freeholder  of  the 
county  not  less  than  four  years  before  the 
date  of  such  election." 

The  gravamen  of  the  complaint  Is  the  in- 
eligibility or  disqualification  of  appellee  to  be 
elected  to  and  hold  the  office  in  controversy 
because  he  was  not  a  freeholder  at  the  date 
of  the  election,  as  required  by  the  above  stat- 
ute; that,  by  reason  of  the  fact  that  the 
relator  received  at  such  election  the  next 
highest  number  of  votes  for  said  office,  he 
was  elected,  and  is  entitled  thereto.  In  fact, 
the  only  contention  urged  by  counsel  for  re- 
versal of  the  Judgment  is  that  the  evidence 
in  the  case  establishes  that  the  appellee  was 
not  a  freeholder  at  the  date  of  the  election  in 
1906,  or  at  any  time  within  four  years  prior 
thereto.  Consequently  they  argue  that,  there- 
fore, he  was  not  eligible  or  qualified  to  be 
elected  to  or  to  hold  the  office  of  county 
assessor.  They  further  insist  that,  as  the 
relator  received  the  next  highest  vote  and  is 
shown  to  have  been  a  freeholder  as  required 
by  the  statute,  and  otherwise  eligible  and 
qualified  to  be  elected  to  and  to  bold  the 
office,  and  having  qualified  as  shown,  he  is 
entitled  to  the  possession  of  the  office  and  to 
receive  and  have  the  emoluments  thereof; 
or,  in  other  words,  they  seek  to  sustain  his 
right  to  oust  appellee  from  the  office  and  to 
be  installed  therein  himself,  solely  on  the 


ground  that  he,  an  eligible  candidate  at  the 
election  in  controversy,  received  the  next 
highest  number  of  votes  to  appellee,  who 
was,  as  asserted,  ineligible  or  disqualified. 
Opposing  counsel  endeavor  to  uphold  the  title 
or  right  of  appellee  to  the  office,  first,  be- 
cause, as  they  contend,  the  evidence  estab- 
lishes that  he  was  a  freeholder  as  required 
by  law  at  the  date  of  the  election;  second, 
that  the  statute  requiring  a  county  assessor 
to  be  a  freeholder,  etc.,  is  repugnant  to  the 
state's  Constitution,  and  contrary  to  the 
fundamental  principles  of  our  government, 
and  therefore  Invalid.  We  pass  the  question 
in  respect  to  the  Invalidity  of  the  statute 
without  consideration,  for  the  reason  that 
we  have  reached  a  conclusion  unfavorable  to 
relator  upon  a  vital  point  in  the  case. 

Conceding,  without  deciding,  that  appellee, 
under  the  facts,  Is  shown  to  have  been  In- 
eligible or  disqualified  at  the  date  of  the 
election  on  the  ground  as  claimed  by  the  re- 
lator, nevertheless  the  latter,  under  the  facts 
and  the  law  applicable  thereto,  as  hereafter 
shown,  is  not  in  a  position  to  successfully 
maintain  an  action  to  contest  the  election  of 
appellee  and  to  oust  him  from  the  office  in 
question.  It  will  be  noted  that,  by  section 
1146,  Burns'  Ann.  St.  1901,  the  prosecuting 
attorney  is  authorized,  upon  his  own  relation, 
to  file  the  Information  provided  by  section 
1145,  or  the  same  may  be  filed  by  "any  oth- 
er person  on  his  own  relation  whenever  he 
claims  an  interest  in  the  office."  (Our  Ital- 
ics.) The  claim  to  the  office  which  the  relat- 
or asserts  under  the  facts  as  alleged  in  his 
complaint,  and  as  shown  by  the  evidence, 
cannot  be  held  to  be  such  an  interest  therein 
or  thereto  within  the  meaning  or  contempla- 
tion of  the  statute  as  will  authorize  him  to 
become  the  relator  in  this  case.  The  Interest 
claimed  must  be  shown  to  be  such  as  will, 
in  the  eye  of  the  law,  give  him  a  standing 
in  court  to  maintain  the  action.  State  ex 
rel.  v.  Ireland,  130  Ind.  77,  29  N.  E.  396; 
Reynolds  v.  State  ex  rel.,  61  Ind.  392;  15 
Cyc.  406.  At  the  election  In  question  he 
neither  received  a  majority  nor  plurality  of 
the  votes  cast  by  the  electors  of  Henry  coun- 
ty for  county  assessor,  while,  in  fact,  appel- 
lee appears  to  have  received  a  large  majori- 
ty of  the  votes  cast  for  that  office.  Under 
the  facts,  in  our  opinion,  the  relator  falls 
far  short  of  establishing  any  legal  right  to 
or  interest  in  the  office.  It  does  not  neces- 
sarily follow  because  he,  an  eligible  candi- 
date, received  the  next  highest  number  of 
votes  to  appellee,  who  was  ineligible,  as  we 
have  arguendo  conceded,  must  be  held  to 
have  been  elected  to  the  office.  While  the 
rule  affirmed  by  the  authorities  is  that  a 
majority  or  plurality  of  votes  cast  at  a  pop- 
ular election  for  a  person  ineligible  to  the 
office  for  which  such  votes  are  cast  does 
not,  as  a  general  rule,  confer  any  right  or 
title  to  the  office  upon  such  an  ineligible  can- 
didate, nevertheless  the  votes  so  cast  will  be 
effectual  to  prevent  the  election  of  an  ellgi- 
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ble  person  who  received  the  next  highest 
number  of  votes,  In  the  absence  of  proof  of 
the  fact  that  the  votes  cast  for  the  Ineligible 
candidate  were  given  by  the  electors  with 
the  full  knowledge  or  notice,  either  actual 
or  constructive,  of  his  ineligibility  or  dis- 
qualification. 10  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  758;  15  Cyc.  p.  404;  Commonwealth 
ex  re!.,  etc.,  vs.  Cluley,  56  Pa.  270,  94  Am. 
Dec.  75 ;  People  ex  rel.  Furman  vs.  Clute, 
50  N.  Y.  451,  10  Am.  Rep.  508. 

This  rule  is  in  harmony  with  the  holding 
In  Gulick  v.  New,  14  Ind.  93,  77  Am.  Dec. 
49,  which  Is  the  first  decision  in  this  state 
to  assert  and  follow  what  is  recognized  and 
known  as  the  English  rule.  The  same  rule 
was  affirmed  and  followed  in  Carson  v.  Mc- 
Phetrldge,  15  Ind.  327.  All  other  cases  in 
this  state  involving  the  same  question  rest 
upon  Gulick  v.  New,  supra,  and  they  must 
be  limited  to  the  rule  as  therein  recognized 
and  affirmed,  and  cannot  be  considered  as 
extending  beyond  the  holding  in  that  case. 
The  court,  in  the  Gulick  Case,  lh  considering 
the  question  as  there  involved,  said:  "Whilst 
it  is  true  that  the  votes  of  the  majority 
should  rule,  the  tenable  ground  appears  to 
be  that,  if  the  majority  should  vote  for  one 
wholly  incapable  of  taking  the  office,  having 
notice  of  such  incapacity,  or  should  perverse- 
ly refuse  or  negligently  fail  to  express  their 
choice,  those,  although  a  minority,  who 
should  legitimately  choose  one  eligible  to  the 
position,  should  be  heeded."  (Our  italics.) 
Judge  Perkins,  In  an  opinion  in  the  same 
case,  in  expressing  the  views  of  the  court, 
said:  "Where,  at  an  election,  there  are  op- 
posing candidates  for  an  office,  and  the  can- 
didate receiving  the  highest  number  of  votes 
is  ineligible,  but  from  a  fact  or  cause  which 
the  voters  did  not  and  were  not  bound  to 
know,  the  result  is  a  failure,  and  gives  no 
candidate  the  right  to  the  office,  and  should 
be  followed  by  another  election.  Probable 
examples,  under  this  proposition,  of  cases 
where  the  voters  might  not  have  knowledge, 
viz.,  infancy  of  candidate,  nonresidency, 
want  of  naturalization,  not  of  male  sex,  not 
of  required  degree  of  white  blood,  not  in 
existence.  •  *  •  Where  the  voters  at  the 
election  do  know,  or  are  legally  bound  to 
know,  so  that,  In  law,  they  are  held  to  know, 
of  the  Ineligibility  of  a  candidate,  the  elec- 
tion does  not  result  in  a  failure,  but,  in  such 
case,  the  eligible  candidate  receiving  the 
highest  number  of  votes  is  legally  elected, 
and  entitled  to  the  office."  Recently,  in  the 
case  of  Hoy,  Mayor,  v.  State  ex  rel.  (Ind.  Sup.) 
81  N.  E.  509,  we  considered  the  basis  upon 
which  the  English  rule  is  founded.  In  that 
appeal  we  said:  "The  cases  of  Gulick  v. 
New,  supra,  and  Vogel  v.  State,  107  Ind.  374, 
8  N.  E.  164,  accept  and  enforce  the  English 
rule.  Under  the  latter  rule  or  doctrine,  great 
stress  is  placed  upon  the  fact  that  the  elect- 
ors having  had  notice  of  the  ineligibility  or 
incompetency  of  the  person  for  whom  they 
cast  their  votes,  therefore,  under  the  cir- 


cumstances, it  is  'willful  obstinacy  and  mis- 
conduct' on  their  part  to  cast  their  votes  for 
a  person  laboring  under  a  known  incom- 
petency." The  vital  infirmity  in  the  case  at 
bar  is  that  neither  the  facts  as  alleged  in 
the  complaint  nor  as  disclosed  by  the  evi- 
dence in  any  manner  show  or  reveal  that  the 
electors  of  Henry  county,  when  they  cast  their 
votes  for  appellee,  had  any  notice  or  knowl- 
edge, either  actual  or  constructive,  of  his  in- 
eligibility or  disqualification.  It  cannot,  un- 
der the  circumstances,  in  the  absence  of 
such  a  showing  or  proof,  be  presumed  that 
they  "willfully  or  obstinately"  cast  their 
votes  for  appellee  with  notice  that  he  was  in- 
eligible to  be  elected  to  and  hold  the  office 
In  controversy.  Hoy,  Mayor,  v.  State  ex  rel., 
supra;  Barnum  v.  Gilman,  27  Minn.  466,  8 
N.  W.  375,  38  Am.  Rep.  304;  In  re  Corliss, 
11  R.  I.  638,  23  Am.  Rep.  538.  In  this  lat- 
ter case  the  court  held  that,  where  a  dis- 
qualified candidate  has  received  the  greatest 
number  of  votes,  the  election  is  void,  and 
does  not  result  in  the  election  of  the  eligible 
candidate  for  the  same  office  who  received 
the  next  highest  number  of  votes,  where  it 
Is  not  Implied  or  shown  that  the  electors, 
with  knowledge  of  the  disqualification,  will- 
fully voted  for  the  Ineligible  candidate. 

In  People  ex  rel.  Furman  v.  Clute,  50  N. 
T.  451,  10  Am.  Rep.  508,  the  facts  appear 
to  be  as  follows:  The  relator,  Furman,  and 
the  defendant,  Clute,  were  at  the  general 
election  held  in  November,  1871,  opposing  can- 
didates for  the  office  of  superintendent  of 
the  poor  for  the  county  of  Schenectady,  state 
of  New  York.  A  statute  of  that  state  pro- 
hibited the  election  of  a  supervisor  of  a 
town  or  city  to  the  office  of  the  superintend- 
ent of  the  poor.  Clute,  at  the  time  of  the 
election,  appears  to  have  held  the  office  of 
supervisor  of  the  Fifth  Ward  of  the  city  of 
Schenectady.  He  received  at  said  election  a 
majority  of  all  the  votes  cast  for  the  of- 
fice in  question,  and  the  relator,  an  eligible 
candidate,  received  the  next  highest.  Clute 
was  declared  elected,  and,  having  qualified 
as  required  by  law,  entered  upon  the  dis- 
charge of  the  duties  of  the  office.  The  re- 
lator, Furman,  also  took  the  oath  of  office 
and  tendered  and  deposited  with  the  proper 
officer  his  official  bond,  and  then  claimed  the 
office  and  commenced  an  action  in  the  name 
of .  the  people,  on  his  own  relation,  to  oust 
Clute  therefrom  and  to  obtain  possession 
thereof  for  himself,  on  the  ground  that  under 
the  statute  Clute  was  ineligible  to  be  elected 
to  the  office.  There  was  no  proof  on  the 
trial  of  actual  notice  to  any  of  the  electors 
of  the  county  of  Clute's  Ineligibility,  nor 
were  there  any  facts  shown  from  which  such 
notice  or  knowledge  could  be  Implied  or  im- 
puted, other  than  the  fact  that  at  the  time 
of  the  election  Clute  held  the  office  of  super- 
visor in  said  county.  The  court  in  that  case 
held  that  by  reason  of  the  statute  Clute  was 
not  eligible  to  the  office,  but  also  held  that 
the  relator,  who  received  the  next  highest 
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number  of  votes,  was  not  entitled  to  the  of- 
fice in  the  absence  of  proof  that  the  persons 
who  voted  for  Clute  did  so  with  notice  or 
knowledge  of  his  ineligibility  or  disqualifi- 
cation. It  was  further  held  that  there  was 
no  presumption  of  notice  on  the  part  of 
the  electors  by  reason  of  the  fact  that 
Clute's  disqualification  was  created  by  stat- 
ute. In  passing  upon  the  question  and- de- 
nying the  right  of  the  relator  to  be  awarded 
the  office,  the  court,  by  Folger,  J.,  said: 
"We  think  that  the  rule  is  this:  The  exist- 
ence of  the  fact  which  disqualifies,  and  of 
the  law  which  makes  that  fact  operate  to 
disqualify,  must  be  brought  home  so  close- 
ly and  so  clearly  to  the  knowledge  or  notice 
of  the  elector,  as  that  to  give  his  vote  there- 
with Indicates  an  intent  to  waste  it  The 
knowledge  must  be  such,  or  the  notice 
brought  so  home,  as  to  imply  a  willfulness 
in  acting,  when  action  Is  In  opposition  to  the 
natural  Impulse  to  save  the  vote  and  make 
it  effectual.  He  must  act  so  in  defiance  of 
both  the  law  and  the  fact,  and  so  in  opposi- 
tion to  his  own  better  knowledge,  that  he 
has  no  right  to  complain  of  the  loss  of  his 
franchise,  the  exercise  of  which  he  has  wan- 
tonly misapplied.  *  •  •  Our  theory  of 
government  by  the  people  Is  upon  the  as- 
sumption that  the  people,  as  a  whole,  are  In- 
telligent of  their  rights  and  interests,  and 
are  honestly  and  earnestly  concerned  in  the 
due  and  wise  administration  of  affairs,  and 
zealously  alive  to  the  need  of  good  and  fit- 
ting men  In  the  various  places  of  public 
trust,  and  hold  in  high  esteem  the  privilege 
of  suffrage  and  are  unready  to  pretermit  Its 
exercise  or  to  exercise  It  meaningtessly.  It 
Is  much  to  presume,  with  this  as  our  start- 
ing point,  that  any  considerable  body  of 
electors  will  purposely  so  exercise  their  right 
of  electing  to  office  as  that  it  shall  be  but 
an  empty  form,  and  that  going  through 
with  outward  signs  of  an  election  they  will 
of  Intent  so  cast  their  ballots  as  that  they 
will  be  votes  wasted." 

The  number  of  votes  which  the  relator  in 
the  case  at  bar  received  Is  far  below  those 
received  by  appellee.  To  nullify  the  votes 
cast  for  the  latter  In  the  absence  of  proof  of 
the  required  notice  or  knowledge  of  his  in- 
eligibility or  disqualification  on  the  part  of 
the  persons  who  voted  for  him,  and  award 
to  the  relator  the  right  to  the  office  in  ques- 
tion, would,  under  the  circumstances,  be 
antagonistic  to  the  principles  of  popular  gov- 
ernment, and  would,  as  is  shown  by  the  num- 
ber of  votes  cast  for  appellee,  be  In  opposi- 
tion to  the  deliberate  choice  of  a  large  ma- 
jority of  the  voters  of  Henry  county.  There 
are  some  loose  expressions  in  the  cases  of 
State  ex  rel.  v.  Gallagher,  81  Ind.  558,  and 
State  ex  rel.  v.  Johnson,  100  Ind.  489,  and 
in  other  cases  decided  by  this  court,  upon 
the  question  herein  involved  which  might  af- 
ford room  for  asserting  that  these  decisions 
do  not  consider  the  feature  of  notice  or 
knowledge  upon  the  part  of  the  voters  as  an 


essential  and  controlling  element,  and  are 
therefore  for  this  reason  in  opposition  to  the 
holding  in  Gulick  v.  New,  supra.  This  is 
not  the  intent  of  these  cases,  and  they  must 
be  limited  and  restricted  to  the  doctrine  as 
enunciated  in  the  latter  ease.  We  find  no 
warrant  under  the'facts  in  this  case  for  hold- 
ing that  the  votes  cast  for  appellee  should 
be  treated  as  nullities,  and  therefore,  reject- 
ed, and  the  right  to  the  office  be  awarded  to 
the  relator.  Under  the  circumstances,  in 
a  legal  sense,  he  has  no  more  interest  there- 
in or  thereto  than  he  would  have  had  he  not 
been  a  candidate  at  said  election.  If  appel- 
lee, as  claimed,  is  disqualified  for  holding 
the  office,  the  proper  prosecuting  attorney, 
as  provided  by  the  statute,  can  institute  an 
action  ux  the  name  of  the  state  on  his  own 
relation  to  oust  him  from  the  office.  We  find 
no  error. 
Judgment  affirmed. 

(168  Ind.  140) 
McCDARREN  et  al.  v.  JEFFERSON 
SCHOOL  TP.   (No.  20.971.) 
(Supreme  Court  of  Indiana.   Oct.  17,  1907.) 

1.  Eminent  Domain  —  Proceedings— Statu- 
tory Provisions. 

Under  the  express  provisions  of  Acts  1905. 
pp.  59-64.  c  48  (Burns'  Ann.  St.  Supp.  1905, 
88  893-904),  providing  for  condemnation,  ac- 
tions pending  at  the  time  the  act  took  effect 
were  not  affected  thereby.  Held,  that  a  condem- 
nation proceeding  pending  when  the  act  was 
passed  was  governed  by  Acts  1881.  p.  592,  c. 
87  (Burns'  Ann.  St.  1901,  88  6006-6008),  regu- 
lating condemnation  proceedings,  even  though 
that  act  were  repealed  by  the  later  one. 

2.  Same  — Complaint  — Amendment  or  De- 
scription. 

In  condemnation  proceedings,  it  was  not  er- 
ror to  allow  an  amendment  of  the  description 
of  the  property  contained  in  the  complaint  to 
airree  with  the  description  in  the  appraisement 
after  the  appraisement  had  been  filed,  since  the 
court  has  power  even  after  verdict  to  allow 
amendments  to  remedy  defects  In  the  descrip- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  8  523.] 

3.  Same  —  Compensation  —  Improvements 
Made  by  Condemner. 

Where  the  owner  of  land  stands  by  and 
without  objection  permits  a  public  schoolhouse 
to  be  constructed  thereon  in  good  faith  and  to 
be  used  for  public  school  purposes  until  public 
interests  and  convenience  become  involved,  the 
rule  that  a  structure  erected  by  a  tort-feasor  be- 
comes a  part  of  the  land  does  not  apply,  and  in 
an  action  to  condemn  the  land  the  owner  can- 
not recover  the  value  of  the  improvements  as 
part  of  the  damages. 

Appeal  from  Circuit  Court,  Greene  County; 
O.  B.  Harris,  Judge. 

Condemnation  proceedings  by  the  Jefferson 
school  township  against  Laura  McCiarren  and 
others.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Geo.  O.  Sample,  for  appellants.  Minor 
F.  Pate,  for  appellee. 

MONKS,  J.  Appellee  filed  In  the  court 
below  a  complaint  to  condemn  certain  lands 
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of  appellant  Laura  McClarren,  under  the  act 
of  18S1  (Acts  1881,  p.  592,  c.  87),  being  sec- 
tions 6006,  0007,  6008,  Burns'  Ann.  St.  1901. 
After  the  appraisers  had  filed  their  appraise- 
ment, appellee,  on  leave  granted  by  the  court, 
amended  the  description  of  the  real  estate 
contained  in  the  complaint  to  correspond  with 
the  description  set  out  In  the  appraisement 
filed  by  the  appraisers,  to  which  appellants 
excepted.  Appellants  thereupon  filed  excep- 
tions to  the  appraisement,  and  such  proceed- 
ings were  had  that  the  court  found  against 
appellants  and  rendered  judgment  in  favor 
of  appellee. 

Appellants  insist  that  the  proceedings  were 
under  the  act  of  1905  (Acts  1905,  pp.  59- 
64,  c.  48),  being  sections  893-904,  Burns' 
Ann.  St  Supp.  1905,  for  the  reason  that  said 
act  repealed  the  act  of  1881,  supra.  Even 
If  appellant's  contention  as  to  the  repeal 
of  said  act  of  1881  by  the  act  of  1905  is 
correct — a  question  we  do  not  need  to  de- 
cide— this  proceeding  is  governed  by  said 
act  of  1881,  because  the  act  of  1905,  while 
it  repeals  all  laws  in  conflict  with  it,  pro- 
vides that  "this  repeal  shall  not  affect  pend- 
ing proceedings,  but  such  proceedings  may 
be  completed  as  if  this  act  had  not  been 
passed."  The  record  shows  that  the  com- 
plaint in  this  case  was  filed  on  March  20, 
1905,  and  that  summons  was  served  on 
appellants  on  April  11,  1005.  As  the  act  of 
1905  did  not  take  effect  until  after  April 
11,  1905,  it  is  evident  that  this  cause  was 
pending  when  the  same  took  effect,  and 
therefore  is  governed  by  the  act  of  1881,  even 
if  the  same  was  repealed  by  said  act  of  1905. 

It  Is  insisted  that  the  court  erred  in  per- 
mitting appellee  to  amend  the  description  of 
the  real  estate  contained  in  the  complaint, 
after  the  appraisement  had  been  filed  by 
the  appraisers.  The  record  shows  that  the 
description  of  the  real  estate  in  the  com- 
plaint was  amended  to  agree  with  the  de- 
scription contained  in  the  appraisement  Er- 
ror was  not  committed  in  permitting  such 
amendment  The  court  had'  full  power  to 
allow  the  complaint  to  be  amended  after  a 
finding  or  verdict  on  the  exceptions  to  rem- 
edy any  defect  or  incorrectness  in  the  descrip- 
tion of  the  real  estate.  7  Ency.  Pleading  & 
Practice,  540,  542;  15  Cyc.  859,  860;  Mid- 
land Ry.  Co.  v.  Smith,  125  Ind.  509,  510, 
25  N.  E.  153;  Darrow  v.  Chicago,  etc.,  Ry. 
Co.  (No.  20,979,  this  term)  81  N.  E.  1081. 

It  appears  from  the  record:  That  in  Sep- 
tember, 1904,  appellee,  believing  that  Charles 
E.  McClarren,  the  husband  of  appellant 
Laura  McClarren,  was  the  owner  in  fee  sim- 
ple of  the  real  estate  in  controversy  in  this 
case,  commenced  a  proceeding  against  him 
to  condemn  said  real  estate  for  the  erection 
of  a  schoolhouse  thereon  under  said  act  of 
1881,  and  that  such  proceedings  were  had  in 
said  cause  that  final  judgment  was  rendered, 
vesting  the  title  in  said  real  estate  in  appellee 
in  conformity  with  said  act  of  1881.  Ap- 
pellant Laura  McClarren  was  not  a  party 


to  said  proceedings.  That  appellee,  without 
any  notice  or  knowledge  that  appellant  Laura 
McClarren  owned  said  real  estate  or  claimed 
any  interest  therein,  took  possession  thereof 
under  said  judgment  with  the  belief  that 
It  was  the  owner  thereof,  and  in  good  faith 
built  thereon  in  1904  lasting  and  valuable 
improvements,  consisting  of  a  public  school 
building  and  fencing  amounting  to  $600,  and 
the  same  has  been  ever  since  used  for  pub- 
lic school  purposes  by  appellee.  That  ap- 
pellant Laura  McClarren  had  full  notice  and 
knowledge  of  the  commencement  of  said  for- 
mer proceedings  against  her  husband  to  con- 
demn said  real  estate,  and  of  each  and  all 
the  acts  and  proceedings  above  stated.  That 
with  said  notice  and  knowledge  she,  during 
all  the  time  of  "the  construction  and  erec- 
tion of  said  Improvements  on  said  real  estate, 
lived  in  sight  of  the  same,  passed  by  and 
saw  the  same  being  erected  and  constructed, 
and  had  full  notice  and  knowledge  of  the 
erection  and  construction  thereof  and  of  the 
purpose  for  which  the  same  was  being  erect- 
ed, and  for  which  the  same  has  been  at  all 
times  used,  and  made  no  objection  thereto, 
and  at  no  time  made  known  to  appellee,  or 
gave  appellee  to  know  or  understand,  that 
she  was,  or  claimed  to  be,  the  owner  of  said 
real  estate,  until  after  said  improvements 
had  been  completed,  and  after  the  same  had 
been  used  for  the  use  of  the  public  schools. 
That  thereafter,  when  appellee  learned  that 
she  claimed  to  own  said  real  estate,  this 
proceeding  was  brought  Appellant  claims 
that  said  improvements  under  the  common- 
law  rule  became  her  property  as  the  owner  of 
said  real  estate,  and  that  she  was  therefore 
entitled  to  recover  the  value  thereof  in  this 
case  as  a  part  of  her  damages,  and  that  the 
court  erred  in  holding  that  she  could  not  re- 
cover the  same,  citing  Graham  v.  Conners- 
ville,  etc.,  Ry.  Co.,  36  Ind.  463, 10  Am.  Rep.  56. 

In  Graham  v.  Connersville,  etc,  Ry.  Co., 
supra,  cited  by  appellant  the  court  held 
among  other  things,  that  when  a  railroad 
company,  without  having  acquired  the  right 
to  do  so,  entered  upon  real  estate  and  con- 
structed a  depot  and  other  structures  for  the 
use  of  the  company,  under  the  common-law 
rule  said  buildings  become  a  part  of  the  real 
estate,  and  therefore  the  property  of  the 
owner  of  the  land,  and  that  In  a  proceeding 
subsequently  brought  by  the  company  to  con- 
demn the  said  real  estate  the  landowner  was 
entitled  to  have  the  value  of  said  improve- 
ments Included  as  a  part  of  his  damages. 
The  great  weight  of  authority,  however,  is 
that  when  a  person,  corporation,  or  body,  in- 
vested with  the  power  of  eminent  domain, 
enters  upon  land  with  or  without  the  consent 
of  the  owner,  express  or  implied,  and  places 
Improvements  thereon,  and  subsequently  In- 
stitutes proceedings  to  condemn  the  same 
land,  the  common-law  rule  that  a  structure 
erected  by  a  tort-feasor  becomes  a  part  of 
the  land  does  not  apply,  and  the  owner  is 
not  entitled  to  the  value  of  such  improve- 
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ments.  15  Cyc.  763,  764;  19  Cyc.  1056;  3 
Elliott  on  Railroads,  §  998;  Lewis,  Eminent 
Domain,  5  507,  pp.  1142-1148;  4  Sutherland 
on  Damages  (3d  Ed.)  §  1076;  10  Am.  &  Eng. 
Ency.  of  Law,  p.  1159;  Louisville,  etc  Ry. 
Co.  v.  Dickson,  68  Miss.  380,  56  Am.  Rep.  809; 
Oregon,  etc.,  Ry.  Co.  v.  Mosier,  14  Or.  519,  13 
Pac  300,  58  Am.  Rep.  321;  Justice  v.  Rail- 
way Co.,  87  Pa.  28,  31;  Jones  v.  N.  O.  &  S. 
R.  Oon  70  Ala.  227,  232;  International,  etc., 
Co.  r.  McLane,  8  Tex.  Civ.  App.  665,  28  & 
W.  454;  Searl  v.  School  Dlst,  183  U.  S.  563, 
10  Sup.  Ct.  374,  83  L.  Ed.  740;  Aldrldge  v. 
Board  of  Education,  15  Okl.  354,  82  Pac.  827; 
Burns  v.  School  District,  61  Neb.  351,  85  N. 
W.  284;  Chase  r.  Jemmett,  8  Utah,  231,  SO 
Pac.  757,  16  L.  R.  A.  805;  Ellis  v.  Rock  Is- 
land, etc.,  Ry.  Co.,  125  I1L  82,  17  N.  E.  62; 
Chicago,  eta,  Co.  v.  Goodwin,  111  111.  273,  53 
Am.  Rep.  622,  and  cases  cited;  St  Johns- 
bury,  etc.,  Ry.  Co.  v.  Wlllard,  61  Vt  134,  17 
Atl.  38,  21  L.  R.  A.  528,  15  Am.  St  Rep.  886; 
Cohen  v.  St  Louis,  etc.,  Ry.  Co.,  84  Kan.  158, 
8  Pac.  138,  55  Am.  Rep.  242;  St  Louis,  etc., 
Ry.  Co.  v.  Nyce,  61  Kan.  394,  59  Pac.  1040, 
48  L.  R.  A.  241,  and  cases  cited;  Jacksonville, 
etc  Ry.  Co.  v.  Adams,  28  Fla.  631,  10  South. 
465,  14  L.  R.  A.  533,  and  cases  cited.  True 
it  was  held  In  this  state  In  Graham  v.  Con- 
nersvllle  Ry.  Co.,  36  Ind.  463, 10  Am.  Rep.  56, 
cited  above  by  appellant  to  sustain  her  con- 
tention In  this  case,  and  In  Indiana,  etc.,  Ry. 
Co.  v.  Allen,  113  Ind.  581,  and  cases  cited  on 
page  582  of  113  Ind.  (15  N.  E.  446,  447)  and  in 
Midland  Ry.  Co.  v.  Smith,  113  Ind.  233,  235. 
15  N.  E.  256,  and  cases  cited,  that  when  land 
Is  seized  by  a  railroad  company  without 
right,  the  owner  may  maintain  ejectment  or 
Injunction.  But  there  are  many  exceptions 
to  this  rule.  One  Important  exception  Is  that 
a  failure  to  bring  the  action  until  public  in- 
terests have  Intervened  will  prevent  Its  suc- 
cessful prosecution.  Acquiescence  after  the 
railroad  company  has  entered  upon  Its  duties 
aa  a  common  carrier  will  ordinarily  defeat 
the  action.  As  was  said  by  this  court  In 
Indiana,  etc.,  Ry.  Co.  v.  Allen,  113  Ind.  583. 
15  N.  E.  447,  concerning  such  exceptions: 
"This  element  did  not  enter  Into  the  earlier 
cases  decided  by  this  court,  and  those  deci- 
sions are  not  decisive  of  a  case  where  it  ex- 
ists. *  *  *  What  we  affirm  is  that  ac- 
quiescence after  public  rights  have  intervened 
will  prevent  a  landowner  from  destroying  the 
line  of  road  by  wresting  possession  of  a  part 
of  It  from  the  company.  This  principle  does 
not  rest  upon  the  right  of  the  railroad  corpo- 
ration so  much  as  upon  considerations  of  pub- 
lic policy.  •  •  •  Compensation  he  may 
recover  ;  possession  he  cannot  To  the  recov- 
ery of  just  compensation  his  rights  are  confln-. 
ed."  Graham  v.  Oonnersvllle  Ry.  Co.,  36  Ind. 
463,  10  Am.  Rep.  56,  cited  by  appellant  in  this 
case,  supra,  is  one  of  the  cases  referred  to  by 
the  court  in  said  quotation  as  not  being  decis- 
ive of  a  case  where  such  element  exists.  In 
Midland  Ry.  Co.  v.  Smith,  113  Ind.  233, 15  N. 
E.  256,  a  case  to  enjoin  a  railroad  company 


from  constructing  its  road  over  appellee's 
land,  this  court  said  (pages  236,  237  of  113 
Ind.,  and  page  257  of  15  N.  E.) :  "As  has  been 
seen,  relief  by  injunction  will  only  be  granted 
when  application  therefor  Is  seasonably 
made.  A  landowner  who  'stands  by'  and 
acquiesces  until  a  railroad  corporation  has 
expended  its  money  and  constructed  Its  track 
across  his  land,  so  that  the  track  at  that 
point  becomes  part  of  Its  line,  will  not  there- 
after be  entitled  to  invoke  the  aid  of  a  court 
of  equity  in  arresting  an  enterprise  in  which 
the  public,  as  well  as  the  railroad  company, 
has  an  Interest  Upon  considerations  of  pub- 
lic policy,  as  well  as  upon  recognized  prin- 
ciples of  justice,  courts  of  equity  will  refuse 
to  interfere  after  a  railroad  corporation  has 
entered  upon  land  with  the  consent  or  by  the 
license  of  the  owner,  and  has  expended 
money  in  the  construction  of  Its  road  upon 
the  strength  of  such  license  or  consent  or 
where  the  landowner  has  acquiesced  In  the 
use  of  his  land  by  the  railroad  company  until 
the  public  interest  or  convenience  becomes  in- 
volved. Campbell  v.  Indianapolis,  etc,  Ry. 
Co.,  110  Ind.  490,  11  N.  E.  482,  and  cases 
cited;  Chicago,  etc.,  R.  W.  Co.  v.  Jones,  103 
Ind.  886,  6  N.  E.  8;  Buchanan  v.  Logansport 
etc.,  R.  W.  Co.,  71  Ind.  265;  2  Rorer,  Rail- 
roads, 741,  750,  751;  2  Wood,  Railway  Law, 
794.  Concerning  the  case  of  Cox  v.  Louis- 
ville, etc.,  R.  R.  Co.,  48  Ind.  178,  which  Is 
sometimes  relied  on  as  sustaining  a  contrary 
doctrine,  this  court  said  In  the  recent  case  of 
City  of  Logansport  v.  Uhl,  99  Ind.  531,  49 
Am.  Rep.  109,  that  no  question  was  made 
upon  the  delay  In  bringing  suit  or  upon  the 
acquiescence  of  the  plaintiff."  The  following 
cases  are  to  the  same  effect:  Cincinnati,  etc., 
Ry.  Co.  v.  Clifford,  113  Ind.  460,  467,  15  N. 
E.  524;  Indiana,  etc.,  R.  R.  Co.  v.  McBroom, 
114  Ind.  198,  200,  15  N.  B.  831,  and  cases 
cited;  Louisville,  etc.,  R.  R,  Co.  v.  Beck,  119 
Ind.  124,  21  N.  E.  471;  Bravard  v.  Cincin- 
nati, etc.,  R.  R.  Co.,  115  Ind.  1,  6,  17  N.  E. 
183,  and  cases  cited;  Strlckler  v.  Midland  R. 
R.  Co.,  125  Ind.  412,  415-417,  25  N.  E.  455, 
and  cases  cited ;  Porter  v.  Midland  R,  R.  Co., 
125  Ind.  476,  25  N.  E.  556,  and  cases  cited; 
Midland  R.  R.  Co.  v.  Smith,  135  Ind.  348, 
350-352,  85  N.  E.  284,  and  cases  cited;  Louis- 
ville, etc.,  R.  R.  Co.  v.  Berkey,  136  Ind.  591, 
593,  594,  86  N.  E.  642,  and  cases  cited;  In- 
diana, etc.,  R.  R.  Co.  v.  Morgan,  162  Ind.  331, 
836,  338,  70  N.  B.  368,  and  cases  cited.  In 
Indiana,  etc.,  R.  R.  Co.  v.  Allen,  100  Ind. 
409,  415,  416,  it  was  held  that  when  a  rail- 
road company  constructs  its  road  with  the 
knowledge  of,  and  without  objections  from, 
the  landowner,  and  afterwards  Institutes 
condemnation  proceedings,  the  landowner  is 
not  entitled  to  recover  as  a  part  of  his  dam- 
ages the  value  of  the  iron  and  cross-ties 
used  in  constructing  said  road  on  said  strip 
of  land. 

It  will  be  observed  that  In  this  case  appel- 
lee In  good  faith  expended  money  In  the  con- 
struction of  the  school  hum*  and  fencing  on 
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the  real  estate  In  controversy,  owned  by  ap- 
pellant, with  her  knowledge,  and  used  said 
property  for  public  school  purposes,  all  with 
the  knowledge  of,  and  without  objection 
from,  her.  By  such  conduct  she  acquiesced 
In  said  use  of  said  land  until  public  interests 
and  convenience  became  Involved.  Tbls 
brings  this  case  within  the  rule  declared  in 
the  case  above  cited,  that  the  landowner  can- 
not recover  possession,  but  her  rights  are  con- 
fined to  the  recovery  of  Just  compensation, 
which,  as  held  in  Indiana,  etc.,  R.  R.  Co.  v. 
Allen,  100  Ind.  on  pages  415,  416,  and  In  the 
authorities  above  cited,  does  not  Include  said 
improvements. 
Judgment  affirmed. 

(1«9  Ind.  247) 

ANTIOCH  COAL  CO.  v.  ROCKET.  (No. 

20,869.) 

(Supreme  Court  of  Indiana.  Nov.  1,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Miners— Statutory  Duty  —  Failure 
to  Perform— Negligence  Per  Se. 

Burns'  Ann.  St.  1901,  §  7479.  makes  it  the 
duty  of  a  mine  operator  to  employ  a  competent 
mining  boss  who  shall  see,  as  the  miners  ad- 
vance in  their  excavations,  that  all  loose  coal, 
slate,  and  rock  overhead  are  carefully  secured 
against  falling  on  the  traveling  and  airways. 
Section  7472  makes  it  the  duty  of  the  boss  to 
visit  and  examine  every  working  place  in  the 
mine  at  least  every  alternate  day,  while  the 
miners  are,  or  should  be,  at  work,  and  see  that 
every  place  is  properly  secured  by  props  and 
timber,  and  that  the  safety  of  the  mine  is  as- 
sured. Section  7483  makes  a  violation  of  such 
provisions  a  criminal  offense.  Held,  that  the 
mine  operator's  failure  to  comply  therewith  con- 
stituted negligence  per  se,  for  which  section 
7473  authorized  an  injured  person  to  maintain 
an  action  for  damages.  In  the  absence  of  con- 
tributory negligence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  §§  177,  235-242.] 

2.  Same— Delegation  of  Duty. 

A  mine  operator  being  required  by  Burns' 
Ann.  St.  1901.  89  7472.  7479,  to  employ  certain 
measurers  to  make  and  keep  the  working  place 
in  the  mine  reasonably  safe,  such  operator  could 
not  relieve  itself  from  liability  for  the  results 
of  the  failure  or  negligence  of  the  person  to 
whom  the  performance  of  such  duty  was  dele- 
gated. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §  175.] 

3.  Same— Fellow  Servants. 

A  mining  boss,  employed  to  inspect  the  safe- 
ty of  the  mine,  as  required  by  Burns'  Ann.  St. 
1901.  8  7479,  in  the  performance  of  his  duty  to 
see  that  the  mine  is  safe,  is  the  vice  principal, 
and  not  the  fellow  servant,  of  a  miner  injured 
by  the  negligence  of  the  boss. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  422-488.] 

4.  Same— Complaint. 

Burns'  Ann.  St.  1901,  8  7472,  makes  it  the 
duty  of  the  mining  boss,  required  to  be  employed 
by  section  7479.  to  inspect,  every  alternate  day, 
every  working  place  and  secure  all  loose  coal, 
slate,  and  rock  overhead,  etc.,  and  section  74S3 
makes  a  violation  of  the  former  section  a  crim- 
inal offense.  Held,  that  a  complaint  for  injuries 
to  a  miner  by  the  fall  of  loose  material  from 
the  roof  of  the  room  in  which  he  was  working, 
charging  that  the  mining  boss  failed  to  visit  and 


examine  the  room,  as  required  by  statute,  and 
that,  by  reason  of  such  failure,  the  roof  in  such 
room  was  permitted  to  become  weak  and  un- 
safe, and  that  the  accident  by  which  he  was 
injured  was  the  direct  and  proximate  result  of 
defendant's  negligence  as  alleged,  was  not  objec- 
tionable as  showing  that  plaintiff  was  engaged 
in  furnishing  for  himself  a  place  to  work  which 
was  constantly  changing,  and  became  danger- 
ous by  the  furtherance  of  his  operations. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  816-836.] 

5.  Same— Safety  Methods. 

Burns'  Ann.  St.  1901,  8  7472,  requires  op- 
erators of  coal  mines  to  cause  the  mining  boss 
to  examine  the  working  places,  and  see  that  suf- 
ficient props  are  supplied  and  that  the  working 
places  are  made  safe,  and  that  until  such  is 
done,  no  person  shall  be  permitted  to  enter  the 
unsafe  place,  except  for  the  purpose  of  making  it 
safe.  Section  7479  declares  that  as  the  miners 
advance  in  their  excavations,  the  mining  boss 
shall  see  that  all  loose  coal,  slate,  and  rocks 
overhead  are  carefully  secured  against  falling, 
etc.  Held  that  where  it  is  impracticable  to  se- 
cure loose  coal,  slate  or  rocks  overhead  in  the 
working  places  by  means  of  props,  etc..  it  is 
the  duty  of  the  mining  boss  to  see  that  such 
material  is  removed  before  the  miners  are  per- 
mitted to  resume  work. 

6.  Same— Complaint— Negativing  Defenses. 

As  a  general  rule  in  pleading,  a  right  of 
action  for  injuries  to  a  miner,  by  the  failure  of 
the  mining  boss  to  support  the  mine  roof,  etc., 
as  required  by  Burns'  Ann.  St.  88  7472.  7483. 
etc..  a  substantial  negation  of  a  compliance  with 
the  statute  is  all  that  is  essential  to  be  alleged ; 
plaintiff  not  being  required  to  anticipate  the 
question  of  assumed  risk  or  contributory  negli- 
gence by  averring  an  absence  of  knowledge  on 
his  part  of  defendant's  negligence. 

7.  Same— Evidence— Sufficiency. 

In  an  action  for  injuries  to  a  miner  by  the 
alleged  negligence  of  the  mining  boss  in  failing 
to  inspect  and  prop  or  remove  loose  rock  from 
the  roof,  as  required  by  Burns'  Ann.  St  1901, 
88  7472.  7479.  evidence  held  sufficient  to  sustain 
the  verdict  for  plaintiff. 

8.  Same— Contributory  Negligence. 

Where  the  unsafe  condition  of  the  roof  of 
a  mine  in  which  plaintiff  was  employed  was 
not  shown  to  be  open  and  obvious  just  prior  to 

friaintiffs  injury,  he  was  not  negligent  in  fail- 
ng  to  make  an  inspection  thereof  by  tapping  in 
order  to  ascertain  whether  it  was  safe. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  89  710-722.] 

9.  Same— Progressive  Operations— Danger- 
ous Place— Assumed  Risk. 

While  it  was  the  duty  of  defendant's  min- 
ing boss,  as  required  by  Burns'  Ann.  St.  1901,  88 
7472,  7479,  to  see  that  all  loose  coal,  slate, 
and  rock  overhead  was  carefully  removed  or 
secured  as  the  work  progressed,  before  miners 
were  permitted  to  resume  work, .  a  miner  in- 
jured by  the  failure  of  the  mining  boss  to  per- 
form such  duty  did  not  assume  the  risk  Inci- 
dent to  his  working  place,  because  the  condition 
for  safety  was  constantly  changing  as  the  min- 
ing progressed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  541,  557.] 

10.  Same. 

A  coal  miner  engaged  in  making  an  unsafe 
place  secure  is,  in  general,  required  to  look  out 
for  his  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  88  541,  557.] 

11.  Same— Imputed  Knowledge. 

Where  blasting  was  a  daily  occurrence  in 
a  coal  mine,  the  law  would  impute  knowledge  to 
the  mining  boss,  and  through  him  to  the  opera- 
tor, that  such  blasting  would  tend  to  loosen 
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overhead  material  which  would  be  dangerous  to 
the  miners. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
▼ol.  34,  Master  and  Servant,  98  243-251.] 

12.  Appeal  —  Harmless  Ebboe  —  Exclusion 
o»  Evidence. 

Defendant  was  not  prejudiced  by  the  ex- 
clusion of  questions,  where  the  testimony  sought 
to  be  elicited  was  fully  given  in  response  to 
other  interrogatories. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4104-4199.] 

13.  Same. 

A  miner  not  being  required  to  tap  the 
roof  of  his  mining  room  to  ascertain  if  it  was 
dangerous,  defendant,  in  an  action  for  injuries 
to  a  miner,  by  the  fall  of  material  from  the 
roof,  was  not  prejudiced  by  the  exclusion  of 
a  question  as  to  whether  tapping  was  the  safest 
way  to  determine  whether  overhanging  slate 
was  loose  and  dangerous. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty ;  A.  B.  Harris,  Judge. 

Action  by  William  Bockey  against  the 
Antioch  Coal  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Jno.  S.  Bays  and  Fred  F.  Bays,  for  ap- 
pellant  Slinkard  &  Sllnkard,  for  appellee. 

JOBDAN,  J.  Appellee  commenced  this  ac- 
tion in  the  Green  circuit  court  to  recover  of 
appellant  company  for  personal  Injuries  sus- 
tained by  him  while  at  work  in  its  coal  mine. 
Tbe  venue  was  changed  to  the  Sullivan  cir- 
cuit court.  A  demurrer  to  the  complaint  for 
Insufficiency  of  facts  was  overruled.  An- 
swer the  general  denial.  Trial  by  jury.  Ver- 
dict returned  in  favor  of  appellee,  assessing 
his  damages  in  the  sum  of  $600.  Motion  by 
appellant  for  a  new  trial,  assigning  the 
statutory  grounds  and  that  the  court  erred  in 
not  requiring  the  plaintiff,  William  Bockey, 
upon  his  cross-examination,  to  answer  the 
following  questions  propounded  by  appellant : 
First  "Is  not  tapping  the  safest  way  to  de- 
termine whether  or  not  overhanging  slate  is 
loose  and  dangerous?"  Second.  "You  are  a 
practical  coal  miner,  are  yon  not?"  The 
motion  for  new  trial  was  denied,  to  which 
appellant  excepted.  Thereupon  the  court  ren- 
dered judgment  upon  the  verdict  The  errors 
assigned  for  reversal  are  predicated,  first  up- 
on the  overruling  the  demurrer  to  the  com- 
plaint; second,  In  denying  the  motion  for 
new  trial.  The  complaint  is  In  one  para- 
graph, and  among  other  facts  charges  that 
the  defendant  the  Antioch  Coal  Company,  on 
August  20,  1908,  and  prior  thereto,  was  a 
corporation,  duly  organized  under  the  laws 
of  the  state  of  Indiana,  for  the  purpose  of 
mining  coal.  On  said  day,  and  for  some  time 
prior  thereto,  it  was  engaged  In  Green  coun- 
ty, Ind.,  in  mining  coal  by  means  of  a  shaft 
sunk  from  the  surface  of  the  earth  to  the 
bed  of  coal  beneath,  and  by  means  of  driving 
entries  to  the  coal  from  which  entries  rooms 
were  turned.  It  is  averred  that  the  defend- 
ant coal  company  had  in  Its  employ,  engaged 
In  mining  coal  In  its  said  coal  mine,  10  men 
and  over.  On  said  20th  day  of  August,  plain- 
tiff, as  alleged,  was  in  the  employ  of  the  de- 
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fendant  as  a  coal  miner,  engaged  In*  its  said 
mine  in  mining  coal,  In  a  room  and  entry 
therein.  The  pleading,  after  averring  what 
was  the  duty  of  tbe  defendant,  under  the  law, 
in  regard  to  furnishing  the  plaintiff,  its 
servant  with  a  safe  place  in  which  to  per- 
form his  work,  and  alleging  other  facts  in  re- 
spect to  the  duty  of  its  mining  boss  to  visit 
and  examine  the  working  places  of  the  min- 
ers, Including  the  room  In  which  plaintiff  was 
performing  his  duty,  etc.,  then  alleges  and 
shows  that  the  defendant  company  had  whol- 
ly failed  and  neglected  to  discharge  Its  duty 
or  duties  in  this  respect.  The  complaint  char- 
ges that  said  defendant  negligently  and  care- 
lessly failed,  by  and  through  its  bank  (min- 
ing) boss,  to  visit  and  examine  said  working 
place  and  room  in  which  plaintiff  worked  at 
least  once  every  alternate  day  while  plaintiff 
was  engaged  at  work  therein,  etc.,  but  on 
the  contrary,  it  is  alleged  that  Its  said  mining 
boss  did  not  visit  said  working  place,  while 
said  plaintiff  was  at  work,  more  than  once 
during  a  period  of  one  week,  all  of  which 
was  well  known  to  defendant;  that  by  rea- 
son of  the  defendant's  failure,  through  its 
mining  boss,  to  examine  the  working  place 
where  the  plaintiff  worked,  the  roof  of  said 
room  and  place  was  by  the  defendant  neg- 
ligently permitted  to  become  weak  and  un- 
safe between  the  props  therein  and  the  face 
of  the  coal,  and  the  defendant  negligently 
suffered  said  roof  to  become  dangerous ;  that 
on  said  20th  day  of  August  1908,  the  roof 
of  said  room  in  which  plaintiff  was  perform- 
ing his  work,  which  roof  the  defendant  had 
negligently  suffered  and  permitted  to  become 
dangerous,  weak,  and  unsafe,  as  aforesaid 
alleged  and  charged,  suddenly  gave  way,  cav- 
ed in,  and  fell  upon  plaintiff,  thereby  crush- 
ing, maiming,  and  injuring  him,  etc,  by  rea- 
son of  which  Injuries  he  has  been  damaged  in 
the  sum  of  $5,000,  for  which  he  demands 
judgment. 

The  only  objection  urged  by  appellant's 
counsel  against  the  sufficiency  of  the  com- 
plaint is  that  it  discloses  that  the  injury  com- 
plained of  did  not  occur  at  a  working  place 
in  defendant's  coal  mine,  where,  under  the 
law,  it  was  compelled  to  use  props  to  secure 
the  roof  thereof,  or  to  see  that  its  safety  was 
assured,  but  they  advance  the  argument  that 
it  appears  by  the  complaint  to  have  been  a 
place  wherein  the  conditions  were  constantly 
changing  and  where  it  was  impossible  to  em- 
ploy props,  and  that  It  must  be  considered 
and  held  to  be  a  place  which  was  furnished 
by  the  servant  and  not  by  the  master.  The 
pleading  in  controversy  cannot  be  approved 
as  a  model,  and  possibly  may  be  said  to  be 
open  to  a  motion  to  make  more  specific.  The 
pleader,  however,  appears  to  have  followed 
the  complaint  which  was  held  to  be  sufficient 
on  demurrer  in  the  case  of  Davis  Coal  Co.  ▼. 
Polland,  158  Ind.  607,  62  N.  E.  492,  92  Am. 
St  Bep.  319.  In  the  main,  so  far  as  the 
draftsman  of  the  complaint  in  controversy 
appears  to  have  deemed  them  applicable,  the 
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same  averments  substantially  are  therein  em- 
ployed as  were  in  the  complaint  in  the  lat- 
ter case.  Tested  by  the  facts  averred,  and 
it  appears  that  appellee  bases  his  right  of 
action  upon  section  13  of  an  act  of  the  Leg- 
islature passed  in  1891.  Acts  1891,  p.  59, 
c.  49;  section  7473,  Burns*  Ann.  St.  1901. 
This  act  provides  a  right  of  action  against 
the  owner,  operator,  agent,  or  lessee  of  a 
coal  mine  for  any  direct  injury  to  persons  or 
property  occasioned  or  sustained  by  any  vio- 
lation of  the  provisions  of  said  act,  or  for  any 
willful  failure  to  comply  with  its  provisions. 
We  note  and  consider  other  provisions  of 
this  same  statute  pertinent  to  this  case.  Sec- 
tion 19  (section  7479,  Burns'  Ann.  St.  1901) 
makes  it  the  duty  of  the  owner,  operator, 
agent,  or  lessee  of  all  coal  mines  to  which 
said  act  applies  to  employ  a  competent  min- 
ing boss,,  who  shall  be  an  experienced  coal 
miner.  This  section  makes  it  the  duty  of 
such  mining  boss  to  "keep  a  careful  watch 
over  the  ventilating  apparatus  and  the  air- 
ways" of  the  mine,  and  he  is  required  to  see, 
as  the  miners  advance  in  their  excavations, 
that  all  loose  coal,  slate,  and  rock  overhead 
are  carefully  secured  against  falling  on  the 
traveling  and  airways.  Section  12  (section 
7472,  Burns'  Ann.  St.  1901)  enjoins  upon  the 
mining  boss  as  his  imperative  duty  to  "visit 
and  examine  every  working  place  in  the 
mine  at  least  every  alternate  day  while  the 
miners  of  such  place  are  or  should  be  at 
work,  and  he  shall  examine  and  see  that  each 
and  every  working  place  is  properly  secured 
by  props  and  timber  and  that  the  safety  of 
the  mine  is  assured.  He  shall  see  that  a 
sufficient  supply  of  props  and  timbers  are 
always  on  hand  at  the  miners'  working  places. 
He  shall  also  see  that  all  loose  coal,  slate 
and.  rock  overhead,  wherein  miners  have  to 
travel  to  and  from  their  work,  are  carefully 
secured.  Whenever  such  mining  boss  shall 
have  an  unsafe  place  reported  to  him,  he 
shall  order  and  direct  that  the  same  be  placed 
in  safe  condition ;  and  until  such  is  done  no 
person  shall  enter  such  unsafe  place  except 
for  the  purpose  of  making  it  safe.  Whenever 
any  miner  working  in  Baid  mine  shall  learn 
of  said  unsafe  place  he  shall  at  once  notify 
the  mining  boss  thereof  and  it  shall  be  the 
duty  of  said  mining  boss  to  give  him,  properly 
filled  out,  an  acknowledgment  of  such  notice 
In  the  following  form,"  etc.  A  violation  of 
the  provisions  of  any  section  of  the  act  in 
question  is  "declared  by  section  24  (section 
7483,  Burns'  Ann.  St.  1901)  to  be  a  criminal 
offense.  An  examination  of  the  provisions  of 
the  several  statutes  of  this  state  pertaining  to 
coal  miners  and  their  work  in  coal  mines 
makes  it  evident  that  the  principle  purpose 
or  object  of  the  Legislature  in  the  enactment 
of  these  laws  was  to  provide  more  fully  and 
effectually  than  does  the  common  law  for  the 
safety  and  protection  of  this  class  of  laborers 
by  prescribing,  as  such  statutes  do,  the  par- 
ticular means,  methods,  and  measures  to  be 
used  or  employed,  so  far  as  practicable,  by  a 


person,  either  natural  or  artificial,  engaged 
In  the  operation  of  coal  mines,  in  order  that 
reasonably  safe  working  places  for  the  em- 
ployes in  such  mines  may  be  provided.  Davis 
Coal  Co.  v.  Polland,  158  Ind.  607,  G2  N.  E. 
492,  92  Am.  St  Rep.  319.  The  Legislature 
having  prescribed  the  particular  means,  meas- 
ures and  standards  for  securing  the  better 
protection  or  safety  of  such  employes,  it  be- 
comes the  duty  of  their  employer  to  comply 
with  the  provisions  of  the  law,  and  the  fail- 
ure to  so  comply  is  by  the  law  regarded  as 
negligence  per  se,  for  which  section  7473, 
Burns'  Ann.  St.  1901,  supra,  in  the  absence 
of  contributory  negligence  on  the  part  of  the 
injured  person,  awards  or  provides  a  right 
of  action  for  damages  for  a  direct  injury  to 
person  or  property  sustained  thereby  or  re- 
sulting therefrom.   Green  v.  American,  etc., 

•  Co.,  163  Ind.  135,  71  N.  E.  268;  Monteith  v. 
Kokomo,  etc.,  Co.,  159  Ind.  149,  64  N.  E. 
610,  58  L.  R.  A.  944;  Davis  Coal  Co.  v.  Pol- 
land,  supra;  Diamond  Block  Coal  Co.  v. 
Cuthbertson,  166  Ind.  290,  76  N.  E.  1060. 

Appellant,  as  the  authorities  affirm,  was  re- 
quired to  employ  the  means  or  measures  pre- 
scribed by  the  statute  in  order  to  make  and 
keep  the  working  place  in  its  coal  mine  in 
a  reasonably  safe  condition.  Its  duty  was  a 
continuing  one,  and  the  delegation  thereof 
by  appellant  to  another  would  not  relieve 
It  of  liability  from  the  results  of  the  failure 
or  negligence  of  the  person  so  delegated  to 
perform  or  discharge  euch  duty.  The  mining 
boss  which  appellant  employed,  as  required 
by  the  statute,  was  not,  in  the  performance 
of  his  duties,  under  the  law,  the  fellow  serv- 
ant of  appellee,  but  was  the  representative  of 
appellant.  Schmalstleg  v.  Leavenworth  Coal 
Co.,  65  Kan.  753,  70  Pac.  888,  59  L.  R.  A. 
707 ;  Wellston  Coal  Co.  v.  Smith,  65  Ohio  St. 
70,  61  N.  E.  143,  55  L.  R.  A.  99,  87  Am.  St. 
Rep.  547;  Linton  Coal,  etc.,  Co.  v.  Persons,. 
11  Ind.  App.  264,  39  N.  E.  214 ;  Island  Coal 
Co.  v.  Swaggerty,  159  Ind.  664,  62  N.  E.  1103, 
65  N.  E.  1026.  A  breach  or  negligence  on 
his  part  In  the  discharge  of  these  duties  in 
the  eye  of  the  law  must  be  imputed  or  at- 
tributed to  appellant  company,  and  It  will 
be  held  responsible  for  the  legitimate  re- 
sults from  such  breach  or  negligence.  Rogers 
v.  Leyden,  127  Ind.  50,  26  N.  E.  210;  Schmal- 
stieg  v.  Leavenworth  Coal  Co.,  supra;  Well- 
ston Coal  Co.  v.  Smith,  supra;  Linton  Coal, 
etc.,  Co.  v.  Persons,  supra;  Diamond  Block 
Coal  Co.  v.  Cuthberteon,  166  Ind.  290,  7a 
N.  E.  1060.  In  this  latter  case,  in  constru- 
ing the  provisions  of  the  same  statute  herein 
Involved,  we  said:  "Among  others,  it  was 
the  duty  of  the  mine  boss,  under  the  statute, 
to  see  that  all  loose  stone  and  slate  In  any 

,  of  the  rooms  were  taken  down  or  propped 
by  means  of  timbers  before  the  men  were  per- 
mitted to  enter  therein  to  work  with  the  ma- 
chines, and  also  to  see  'that  a  sufficient  sup- 
ply of  props  and  timber  are  always  on  hand 
at  the  miners'  working  places.' "  As  previ- 
ously said,  the  complaint  in  question  sub- 
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stantlally  follows  the  one  In  Davis  Coal  Co. 
v.  Polland,  supra.  It  charges  the  omission 
of  appellant,  through  Its  mining  boss,  to  per- 
form or  discharge  a  specific  statutory  duty, 
one  which  under  the  law  It  owed  to  appellee 
as  its  servant  The  neglect  or  failure  of 
its  mining  boss  to  visit  and  examine,  as  re- 
quired by  the  statute,  the  working  place  in 
which  appellee  was  engaged  in  mining  coal 
for  appellant,  Is  expressly  shown.  By  its 
averments,  the  complaint  further  discloses 
that,  by  reason  of  the  negligence  in  question, 
the  roof  over  the  room  or  place  In  which  ap- 
pellee worked  was  permitted  to  become  weak 
and  unsafe,  and  that  the  accident  by  which 
he  was  injured  was  the  direct  or  proximate 
cause  of  appellant's  negligence.  The  com- 
plaint cannot  be  said  to  be  open  to  the  ob- 
jections urged  by  counsel  for  appellant  as 
hereinbefore  stated.  Their  argument  that 
appellee  Is  shown  to  have  been  engaged  in 
furnishing  for  himself  a  place  In  which  to 
perform  his  work,  and  that  in  the  furtherance 
of  such  work  the  place  in  question  became 
dangerous,  is  not  warranted,  or  in  any  man- 
ner supported  by  the  facts  alleged.  Hence, 
under  the  circumstances,  the  cases  cited  and 
referred  to  as  ruling  such  questions  are  not 
applicable. 

It  is  further  contended  that,  if  the  min- 
ing boss  has  by  inspection  discovered  the 
weak  and  unsafe  condition  of  the  roof  In  con- 
troversy, he  could  not  have  avoided  the  ac- 
cident, for  the  reason  that  the  weakness  or 
infirmity  therein  was  between  the  props  al- 
ready in  use  and  the  face  of  the  coal.  Con- 
tvequently  It  Is  argued  that  additional  props 
and  timber  could  not  have  been  employed 
without  preventing  or  Interfering  with  the 
use  of  the  machines.  This  is  a  mere  assump- 
tion upon  the  part  of  counsel,  as  nothing  of 
the  kind  can  legitimately  be  inferred  from 
the  facts  averred  in  the  complaint.  The  min- 
ing boss,  however,  In  his  efforts  under  the 
statute  to  make  reasonably  safe  the  work- 
ing places  In  the  mine,  is  not  confined  to 
preps  or  timbers  as  the  only  means  to  secure 
such  safety.  If,  as  insisted,  it  could  be  said 
under  the  facts  alleged  that  it  was  Imprac- 
ticable to  employ  props  in  addition  to  those 
already  In  use  to  further  support  the  roof, 
for  the  reason  that  they  would  prevent  or 
Interfere  with  the  operation  of  the  machines, 
then,  under  such  circumstances,  the  mining 
boss  should  have  caused  the  loose  coal,  slate, 
or  rock,  if  any  overhead,  to  be  taken  down, 
and  until  the  place  was  made  reasonably 
safe  by  such  means,  or  others,  he  ought  not 
to  have  permitted  any  of  the  employes  to 
work  in  the  place  In  question.  In  fact,  sec- 
tion 7479,  Burns'  Ann.  St  1901,  supra,  pro- 
vides that  "as  the  miners  advance  In  their 
excavations  the  mining  boss  shall  see  that 
all  loose  coal,  slate  and  rocks  overhead  are 
carefully  secured  against  falling,"  etc.  Cer- 
tainly, then,  If  for  any  reason  It  becomes  Im- 
practicable to  secure  loose  coal,  slate,  or 
rocks  overhead  in  the  working  place  in  the 
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mine  by  means  of  timber  or  props,  such  loose 
coals,  slate,  or  rock  should  be  removed  before 
the  miners  are  permitted  to  resume  their 
work.  Appellant,  by  his  demurrer  to  the 
complaint,  conceded  as  true  all  the  facts 
therein  which  were  well  pleaded,  together 
with  all  the  reasonable  Inferences  which 
might  be  deduced  from  such  facts.  When 
tested  by  this  rule,  it  Is  evident  that  appel- 
lee, by  his  complaint,  has  brought  himself 
within  the  class  entitled  to  the  benefit  of 
the  statute,  and  has  shown  a  positive  vio- 
lation thereof  by  appellant  through  Its  min- 
ing boss,  and  a  resulting  injury  by  reason 
of  such  violation.  As  a  general  rule,  in 
pleading  a  right  of  action  under  the  statute 
In  question,  a  substantial  negation  of  a  com- 
pliance with  its  provisions  upon  which  a 
plaintiff  relies  is  all  that  is  essential  to  be 
set  forth  In  the  complaint  to  show  a  viola- 
tion of  the  statute.  Generally  speaking,  it  is 
not  necessary  for  the  plaintiff  to  anticipate 
the  question  of  assumed  risk  or  contributory 
negligence  by  averring  an  absence  of  knowl- 
edge on  his  part  of  the  defendant's  negli- 
gence. These,  If  available  or  competent,  are 
held  to  be  matters  of  defense.  Diamond 
Block  Coal  Co.  v.  Cuthbertson,  supra;  Davis 
Coal  Co.  v.  Polland,  supra;  White,  Personal 
Injuries  in  Mines,  §  355.  Under  the  holding 
in  Davis  Coal  Co.  v.  Polland,  supra,  the' 
complaint  in  controversy  is  sufficient  on  de- 
murrer. 

Guided  by  the  principles  which  we  have 
hereinbefore  announced,  we  pass  to  the  con- 
sideration of  the  evidence  which  counsel  for 
appellant  assail  as  Insufficient  to  sustain  the 
Judgment  We  have  carefully  read  the  evi- 
dence as  It  appears  in  the  record,  and  are 
satisfied  with  Its  sufficiency  to  uphold  the 
judgment.  Without  going  into  details,  but 
generally  speaking,  It  may  be  said  that  there 
Is  evidence  going  to  establish,  among  others, 
the  following  facts:  Appellant  is  an  Incor- 
porated company  organized  for  the  purpose 
of  mining  coal.  At  and  for  some  time  prior 
to  the  time  of  the  accident  by  which  ap^ 
pel  lee  was  injured,  which  occurred  on  the 
20th  of  August,  1903,  between  6  and  7  o'clock 
p.  m.,  It  had  in  its  employ  one  John  Eddy  as 
its  mining  boss,  and  also  had  employed  in 
working  about  Its  mine  about  70  men  or 
over,  Including  appellee  among  the  number. 
The  mine  which  appellant  was  operating  at 
and  before  the  accident  was  situated  about 
five  miles  west  of  Linton,  in  Green  county, 
Ind.,  near  the  line  dividing  Green  and  Sulli- 
van counties.  There  Is  evidence  to  show 
that  appellee  at  the  time  he  sustained  the  in- 
jury was  40  years  old,  and  a  practical  or 
experienced  miner.  On  the  day  of  the  ac- 
cident, he  and  one  Swaggerty  were  In  the 
employ  of  appellant  engaged  in  operating  a 
Morgan-Gardner  cutting  machine.  For  two 
weeks  previous  to  said  day  they  had  been 
cutting  with  this  machine,  which  weighed 
about  3,200  pounds.  They  bad  operated  the 
machine  in  about  20  rooms  on  the  west  side 
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of  the  mine,  Including  rooms  1  and  2.  The 
room,  or  place,  In  the  coal  mine  in  which  ap- 
pellee was  at  work  when  injured,  was  known 
as  "room  No.  2."  He  would  alternate  in  his 
work  from  room  1  to  room  2.  Witnesses 
testified  that  the  latter  room  was  off  the 
second  south  entry  of  the  mine  west.  There 
is  evidence  to  show  that  for  two  weeks  and 
more  prior  to  said  20th  day  of  August,  1903, 
appellant's  mining  boss,  John  Eddy,  had 
wholly  failed  and  neglected  to  visit  and  in- 
spect or  examine  either  of  the  rooms  1  and 
2.  On  the  19th  day  of  August  it  appears 
that  the  cutting  machine  operated  by  appel- 
lee and  Swaggerty  became  out  of  repair. 
It  was  placed  in  the  hands  of  a  repairer  and 
repaired,  and  made  ready  for  use  between  G 
and  7  o'clock  on  the  evening  of  the  following 
day,  when  appellee  and  his  said  assistant 
resumed  their  work  In  room  2.  The  fact 
that  the  machine  became  out  of  repair  was 
the  reason  that  they  did  not  resume  their 
work  until  between  6  and  7  o'clock  on  Au- 
gust 20th.  On  the  latter  day  they  went  Into 
room  No.  2  for  the  purpose  of  going  to  work 
therein,  and,  as  means  of  affording  them 
light,  each  had  a  lighted  lamp  in  his  cap. 
They  looked  around  the  room  and  at  the  roof, 
using  the  lights  in  their  caps  for  that  pur- 
pose. In  fact,  they  appear  to  have  fully 
exercised  their  senses  of  seeing  and  hearing 
In  order  to  discover  whether  the  room  and 
its  roof  were  in  a  safe  condition  for  them 
to  begin  operating  the  machine.  Upon  such 
examination,  they  discovered  nothing  to  in- 
dicate that  the  room  or  its  roof  was  In  an 
unsafe  or  dangerous  condition.  There  is  no 
evidence  to  show  that  the  defects  or  unsafe 
condition  of  the  roof  overhead  were  in  any 
manner  open  or  obvious.  Neither  appellee 
nor  his  assistant  tapped  or  sounded  the  roof 
in  order  to  discover  or  ascertain  in  respect 
to  its  safety.  After  making  the  examination 
as  shown,  they  began  operating  the  machine, 
cutting  the  face  of  the  coal.  They  bad  made 
some  two  or  three  cuts  when  a  large  piece 
of  slate  or  rock,  weighing  about  1,000  pounds, 
fell  from  the  roof  on  the  north  side  of  the 
room  between  the  props  and  the  face  of 
the  coal.  This  slate  fell  upon  appellee,  and 
thereby  seriously  injured  him.  He  was  press- 
ed or  held  down  upon  the  floor  of  the  room 
by  the  slate  for  a  considerable  length  of  time 
before  men  could  reach  him  to  give  assist- 
ance. There  is  evidence  going  to  show  that 
he  and  his  helper  were  followed  by  men  who 
did  the  blasting  and  shooting  of  the  coal 
after  he  and  his  assistant  bad  quit  their 
work.  In  fact,  It  appears  that  the  blasting 
is  never  done  In  the  mine  while  the  miners 
are  at  work  therein,  but  is  always  perform- 
ed after  the  work  of  the  miners  for  the  day 
Is  over.  There  is  also  evidence  tending  to 
show  that  if  appellant's  mining  boss  had,  in 
obedience  to  the  statute,  made  the  visitation 
and  Inspection  or  examination  as  exacted,  he 
would  have  discovered  that  the  rock  or  slate 
which  fell  and  Injured  appellee  was  loose 


and  liable  to  fall.  It  appears  that,  had  the 
condition  of  the  roof  been  tested  by  means 
of  tapping  or  sounding,  the  unsafety  thereof 
would  have  been  discovered.  The  injury 
which  appellee  sustained  consisted  of  a  bro- 
ken pelvis,  a  bruised  spine,  and  lacerated 
flesh  on  his  legs  and  other  parts  of  his  body. 
He  is  shown  to  have  suffered  much  pain  and 
was  unconscious  the  greater  portion  of  time 
during  a  period  of  nine  days  following  the 
accident.  He  was  taken  to  a  hospital.  In 
Terre  Haute,  where  an  operation  was  per- 
formed, and  he  was  placed  in  a  plaster  cast 

Counsel  in  the  main  renew  and  urge  as 
against  the  sufficiency  of  the  evidence  the 
same  argument  which  they  advanced  In  re- 
spect to  the  sufficiency  of  the  complaint 
They  insist  that  at  the  time  appellee  was  in- 
jured he  was  guilty  of  contributory  negli- 
gence, for  the  reason  that  he  did  not  exercise 
the  care  required  for  his  own  protection.  The 
claim  is  made  that  It  was  incumbent  upon 
him  to  test  the  safety  of  the  roof  by  tapping 
upon  It.  This  method,  they  assert,  Is  the 
only  one  by  which  it  can  be  determined  wheth- 
er overhanging  slate  or  rock  Is  loose  and  li- 
able to  fall.  It  Is  contended  that  his  failure 
to  make  this  test  must  be  held  to  be  negli- 
gence on  his  part  This  contention  has  no 
legal  merit  and  cannot  be  sustained.  Island 
Coal  Co.  v.  RIsher,  13  Ind.  App.  98,  40  N. 
E.  158;  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  1G6  Ind.  290,  76  N.  E.  1060.  As  pre- 
viously said,  there  is  no  evidence  in  the  case 
to  prove  that  the  unsafe  condition  of  the 
roof  was  open  and  obvious  to  view,  and,  in 
the  absence  of  this  fact  it  cannot  be  assert- 
ed that  appellee  was  required  to  make  an  In- 
spection of  the  roof  by  the  means  or  method 
claimed  in  order  to  ascertain  in  regard  to  its 
safety.  In  Diamond  Block  Coal  Co.  v.  Cuth- 
bertson,  supra,  we  said :  "The  law  exacts  of 
the  servant  the  use  of  his  faculties  and  senses 
in  ascertaining  whether  danger  actually  ex- 
ists, where  the  same  is  obvious  or  open  to 
view;  but,  in  the  absence  of  apparent  or 
known  defects  or  perils  In  the  place  where 
he  works,  he  is  not  bound  to  make  an  In- 
spection thereof,  or  search  therein  In  order 
to  discover  whether  such  place  is  safe  or  un- 
safe. Baltimore,  etc.,  R.  Co.  v.  Roberts, 
supra;  Rogers  v.  Leyden,  127  Ind.  50,  26 
N.  E.  210 ;  Island  Coal  Co.  v.  Risher,  13  Ind. 
App.  98,  40  N.  E.  15a" 

It  is  further  argued  that  appellee  must  be 
held  to  have  assumed  the  risk  or  danger  ln> 
cident  to  his  working  place,  because  Its  char- 
acter or  condition  for  safety  was  constantly 
changing  as  the  work  of  mining  progressed. 
We  believe  we  have  fully  met  tnls  argument 
in  what  was  said  in  considering  the  sufficien- 
cy of  the  complaint.  It  is  true  that  appellee 
and  his  assistant  were  engaged  in  advancing 
the  excavations  in  the  place  or  room  where 
he  was  Injured ;  but,  to  repeat  what  we  have 
hereinbefore  affirmed,  as  the  work  of  these 
miners  progressed,  it  became  the  duty  of  the 
mining  boss,  under  the  provisions  of  the 
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statute,  to  see  that  all  "loose  coal,  slate  or 
rock  overhead,"  if  any,  In  the  room  In  ques- 
tion was  carefully  secured,  and,  If  for  any 
means  such  security  could  not  be  had,  then 
It  was  his  duty  to  see  that  such  loose  coal, 
slate,  or  rock  was  removed  before  the  miners 
were  permitted  to  resume  their  work  in  said 
room.  The  statute  does  not  contemplate  that 
an  operator  of  a  coal  mine  shall  become  an 
Insurer  of  bis  employes  working  therein,  but 
his  omission  to  comply  with  the  provisions  of 
the  statute  Is  negligence  per  se.  The  safe- 
ty of  the  miners  working  in  a  coal  mine,  to 
a  great  extent,  depends  upon  the  vigilance  of 
the  mining  boss  in  the  proper  discharge  of 
his  duties.  Of  course,  a  coal  miner  who  is 
engaged  hi  making  an  unsafe  or  dangerous 
place  secure  Is,  under  such  circumstances, 
as  a  general  rule,  required  to  look  out  for 
his  own  safety.  Appellee,  however,  was  not 
so  engaged.  He  was  not,  as  counsel  seeming- 
ly Insist,  engaged  as  a  jerryman  in  cleaning 
up  and  making  room  No.  2  safe.  Neither 
does  it  appear  that  the  slate  which  fell  and 
Injured  him  from  overheard  was  of  a  newly 
or  recently  excavated  portion  of,  the  room  in 
question.  Therefore  the  authorities  cited  by 
counsel  upon  the  last  above  enumerated 
points  or  propositions  are,  under  the  facts, 
not  applicable  or  Influential.  It  appears  that 
the  blasting  done  by  the  men  who  followed 
appellee  and  Swaggerty,  as  the  work  of  the 
latter  In  excavating  progressed,  was  a  daily 
occurrence  and  possibly  served,  to  an  extent 
at  least,  to  render  loose  and  unsafe  the  slate 
or  rock  overhead  In  the  room  where  these 
miners  worked.  Under  the  circumstances, 
therefore,  it  was  very  essential  that  appel- 
lant, through  its  mining  boss,  should  ex- 
ercise the  care  exacted  by  the  statute. 
White's  Personal  Injuries  in  Mines,  §§  400, 
412.  It  cannot  be  presumed  that  the  mining 
boas,  an  experienced  coal  miner,  as  the  law 
exacted,  was  ignorant  of  the  daily  occurrence 
of  this  blasting,  and  the  tendency  of  these 
powder  blasts  to  loosen  slate  or  stone  over- 
head in  the  rooms  where  the  miners  worked. 
Such  knowledge  the  law  would  impute  to  him, 
and  through  him  to  appellant  The  authori- 
ties affirm  that  masters  are  chargeable  with 
notice,  not  only  of  what  they  actually  know, 
but  also  of  what  they  ought  to  have  known ; 
or,  In  other  words,  whatever  fact  which  they 
could  have  known  had  they  used  or  exercised 
ordinary  care  and  diligence  In  the  perform- 
ance of  their  duties.  Shearm.  and  Redf .  on 
Neg.  |  206. 

Counsel  next  complain  of  the  action  of  the 
court  in  not  requiring  appellee,  on  cross-ex- 
amination, to  answer  the  two  questions  here- 
inbefore set  out.  Passing  the  point  made  by 
appellee's  counsel  in  regard  to  their  form, 
we  are  satisfied  that  appellant  was  not  harm- 
ed by  this  ruling  of  the  court,  for  the  reason 
at  least  that  the  testimony  which  appellant 
sought  to  elicit  by  the  questions  was  fully 
given  by  appellee  In  response  to  other  Inter- 
rogatories propounded  to  him  by  appellant 
82  N.E.-6 


Again,  upon  another  view,  appellant's  case 
would  not  have  been  Improved  or  strengthen- 
ed had  appellee  answered  the  first  of  these 
questions  in  the  affirmative,  because,  as  we 
have  herein  held,  It  was  not  Incumbent  upon 
him  to  resort  to  the  method  of  tapping  or 
sounding  the  roof  in  order  to  discover  wheth- 
er It  was  safe. 

Finding  no  available  error,  the  judgment 
is  affirmed. 

(169  Ind.  342) 

TERRE  HAUTE  BREWING  CO.  v.  STATE. 
(No.  21,027.) 

(Supreme  Court  of  Indiana.   Oct.  31,  1907.) 

1.  Intoxicating  Liquors — Sales  in  Quan- 
tities or  Fivk  Gallons. 

Sales  of  liquor  in  quantities  of  five  gallons 
or  over  at  a  time  may  be  lawfully  made  by  a 
wholesale  dealers  to  any  person,  whether  a 
wholesaler,  jobber,  retailer,  or  consumer,  with- 
out violation  of  the  license  laws. 

2.  Same  —  Unlawful  Sales  —  Indictment — 
SunaciENCT. 

An  allegation,  in  an  indictment  for  main- 
taining a  building  in  which  unlawful  sales  of 
liquors  were  made,  that  the  purchasers  were  not 
retailers  of  beer,  was  insufficient  to  show  that 
the  sales  were  unlawful,  since  they  may  have 
been  made  to  jobbers  or  wholesale  dealers,  and 
not  to  consumers. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Intoxicating  Liquors,  88  219,  220,  255.] 

3.  Same. 

The  charge  that  such  building  was  kept 
by  defendant  for  selling  liquors  was  not  equiva- 
lent to  an  averment  that  unlawful  Bales  of  liq- 
uor were  in  fact  made  and  an  unlawful  business 
carried  on  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  8§  255-257.] 

4.  Same. 

An  indictment  alleging  that  defendant  main- 
tained a  building  for  the  unlawful  sale  of  beer, 
"which  said  building,  and  the  transaction  of  the 
business  aforesaid  as  there  so  done,  occasions 
noisome  smells,  becomes  injurious  to  the  health." 
etc.,  "of  the  individuals  living  near  such  prop- 
erty, and  to  the  public,  and  by  hallooing,  swear- 
ing, drinking  on  such  premises  permitted  by  the 
defendant  and  by  lewd,"  etc.,  "acts  of  immoral- 
ity on  the  premises  and  in  and  about  such  build- 
ing." etc.,  "whereby,  by  reason  of  such  facts, 
property  of  the  inhabitants  is  injured  in  value," 
etc.,  was  insufficient  for  failing  to  affirmatively 
set  out  the  facts  charged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Intoxicating  Liquors,  88  255-257.1 

5.  Indictment  and  Information  —  Requi- 
sites—Recitals. 

The  facts  constituting  an  offense  must  be 
affirmatively  averred,  and  not  introduced  by  way 
of  recital  only. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  8  192.] 

6.  Same— Cebtainty. 

Ambiguity  and  uncertainty  in  charging  an 
offense,  when  made  the  ground  of  a  motion  to 
quash,  must  be  taken  most  strongly  against  the 
state. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §8  174.  193, 
194.] 

Appeal  from  Circuit  Court,  Owen  County ; 
H.  H.  Lee,  Special  Judge. 
The  Terre  Haute  Brewing  Company  was 
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Indicted  for  maintaining  a  public  nuisance, 
and  appeals.  Reversed. 

James  R.  Miller,  N.  A.  Whittaker,  and 
Oscar  Matthews,  for  appellant  James  Bing- 
bam,  Atty.  Gen.,  for  the  State. 

MONTGOMERY,  J.  Appellant  was  con- 
victed of  erecting  and  maintaining  a  public 
nuisance.  It  is  charged  that  the  trial  court 
erred  in  overruling  appellant's  motions  (1) 
to  quash  the  indictment,  (2)  for  a  new  trial, 
(3)  In  arrest  of  Judgment,  and  (4)  to  modify 
the  judgment 

The  indictment  is  in  two  counts,  differing 
only  in  the  fact  that  the  second  describes 
the  premises  with  particularity.  The  first 
count,  omitting  the  formal  parts,  is  as  fol- 
lows: "That  one,  the  Terre  Haute  Brewing 
Company,  a  corporation,  and  George  Tea- 
garden,  late  of  said  county  and  state  afore- 
said, did  then  and  there,  and  on  divers  other 
days  before  and  since  said  time,  up  to  the 
date  of  making  this  presentment,  unlawfully 
erect,  continue,  use,  and  maintain  a  certain 
building  at  said  county,  to  wit,  on  West 
Franklin  street,  commonly  known  as  Rail- 
road street  at  •  •  *  in  the  town  of 
Spencer,  said  county  and  state,  at,  near, 
and  among  the  dwelling  houses  and  resi- 
dences of  many  and  divers  inhabitants  of 
said  town,  which  said  building  is  so  erected, 
continued,  used,  and  maintained  by  the  de- 
fendants as  a  pretended  wholesale  house  or 
barrel  house  for  the  unlawful  sale  of  beer, 
and  its  delivery,  distribution,  and  consump- 
tion by  persons  not  retailers  of  such  liquor, 
and  which  said  building,  and  the  transaction 
of  the  business  aforesaid  as  there  so  done, 
occasions  noisome  and  offensive  smells,  be- 
comes Injurious  to  the  health,  comfort  and 
property  of  the  individuals  being  and  liv- 
ing at,  near,  and  about  such  property,  and 
to  the  public,  and  by  hallooing,  swearing, 
drinking  on  such  premises  permitted  by  the 
defendants,  and  by  lewd,  lascivious  acts  of 
immorality  on  such  premises  and  in  and 
about  such  building,  all  the  fault  and  by  the 
permission  of  the  defendants,  and  by  the 
loading,  unloading,  and  delivery  of  beer  for 
and  on  behalf  and  at  the  request  of  these  de- 
fendants, whereby,  by  reason  of  said  facts 
so  set  out  and  each  of  them,  the  property 
of  the  inhabitants  there  living  is  injured  in 
value,  their  comfortable  enjoyment  of  life 
prevented,  and  their  health  and  the  health 
and  comfort  of  the  public  there  passing  along 
and  upon  such  highway  and  street  there 
situate,  endangered,  while  the  free  use  of  the 
property  of  said  inhabitants  is  thereby  ob- 
structed, and  the  comfortable  enjoyment 
thereof  prevented,  to  the  great  damage  and 
common  nuisance  of  all  the  inhabitants  of 
said  town  and  state  there  being  and  residing, 
and  passing  through  and  along  and  upon 
said  street" 

The  gravamen  of  the  offense  attempted  to 
be  charged,  as  we  interpret  this  pleading, 


was  the  conduct  of  an  unlawful  liquor  busi- 
ness. The  essence  of  the  charge  in  brief  is 
that  appellant  erected,  used,  and  maintained 
a  certain  building  as  a  wholesale  or  "barrel 
house"  for  the  unlawful  sale  of  beer  to  per- 
sons not  retailers  of  such  liquors.  The  use 
of  the  word  "unlawful"  In  this  connection 
adds  nothing  to  the  force  of  the  pleading. 
The  theory  of  the  pleader  appears  to  have 
been  that  a  sale  of  five  gallons  or  more  of 
liquor  by  a  wholesale  dealer  to  a  consumer 
would  be  a  violation  of  the  license  laws 
of  this  state.  This  assumption  is  clearly 
erroneous.  Sales  of  liquor  in  quantities  of 
five  gallons  or  over  at  a  time  may  be  law- 
fully made  by  wholesale  dealers  to  any  per- 
son, whether  such  person  be  another  whole- 
saler, or  a  Jobber,  retailer,  or  consumer,  with- 
out subjecting  the  seller  to  the  provisions 
of  our  license  laws.  State  v.  Bock,  167  Ind. 
559,  79  N.  E.  493. 

This  indictment  purports  to  charge  only 
that  purchasers  were  not  retailers  of  beer, 
and  In  the  most  favorable  view  and'upon  the 
theory  of  the  draftsman  would  not  be  suf- 
ficiently comprehensive  and  specific  to  make 
such  sales  necessarily  unlawful,  since  they 
may  have  been  made  to  Jobbers  or  wholesale 
dealers,  and  not  to  consumers.  This  charge 
is  merely  that  the  building  was  kept  "for" 
a  certain  purpose.  This  Is  not  equivalent  to 
an  averment  that  unlawful  sales  of  liquor 
were  in  fact  made  and  an  unlawful  business 
carried  on  therein.  If  the  statute  denounced 
the  keeping  of  a  room  for  the  sale  of  liquor 
without  a  license  as  a  crime,  the  offense 
might  be  committed  without  a  showing  that 
customers  were  found  and  sales  In  fact  made. 
But  crimes  against  the  liquor  license  statutes 
In  force  at  the  time  of  preferring  this  charge 
consisted,  not  in  mere  purpose  and  intention, 
but  in  making  unlawful  sales  of  liquor.  In 
order,  therefore,  to  make  it  appear  that  ap- 
pellant was  engaged  In  an  unlawful  business, 
It  should  have  been  charged  that  at  the 
time  and  place  mentioned  it  made  sales  of 
liquor  in  less  quantities  than  five  gallons  at 
a  time,  or  made  sales  of  liquor  and  suffered 
the  same  to  be  drank  on  the  premises  where 
sold,  without  a  license  so  to  do. 

The  remaining  parts  of  the  indictment  ap- 
pear to  be  incidental  to  the  principal  charge, 
but  are  set  out  by  way  of  recital,  and  their 
relation  and  government  are  not  apparent 
and  cannot  be  determined  by  grammatical 
rules.  If  appellant  carried  on  its  wholesale 
business  so  carelessly  and  negligently  as  to 
make  unnecessary  noises  or  occasion  noisome 
and  offensive  odors,  the  facts  should  have 
been  alleged  and  the  charge  specifically  made. 
So,  also,  if  it  permitted  men  and  women 
if  immoral  and  lewd  character  to  assemble 
and  remain  upon  its  premises,  and  to  en- 
gage in  drinking,  swearing,  and  in  acts  of 
lasciviousness  and  immorality  upon  such 
premises,  to  the  annoyance  of  the  public, 
these  facts  should  have  beeu  affirmatively 
charged.   It  is  manifest  that  the  Indictment 
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comes  far  short  of  properly  preferring  any 
such  charges.  The  facts  constituting  an  of- 
fense must  he  affirmatively  averred,  and  not 
Introduced  by  way  of  recital  only.  They 
must  be  charged  with  such  certainty  as  to 
fully  inform  the  defendant  of  the  nature 
of  the  offense  preferred  against  him,  and  to 
enable  the  court  and  jury  to  understand 
distinctly  what  they  are  to  try,  and  to  make 
the  record  show  for  what  crime  the  defend- 
ant was  put  in  Jeopardy.  Ambiguity  and  un- 
certainty in  charging  an  offense,  when  made 
the  ground  of  a  motion  to  quash,  must  be 
taken  most  strongly  against  the  state.  The 
affirmative  allegations  do  not  charge  a  crim- 
inal offense,  and  are  not  aided  or  strengthen- 
ed by  the  subsequent  recitals  in  this  indict- 
ment 

Appellant's  motion  to  quash  should  have 
been  sustained.  McLaughlin  v.  State.  45 
Ind.  338;  Keller  v.  State,  51  Ind.  Ill;  State 
v.  Record,  50  Ind.  107;  Strader  v.  State,  92 
Ind.  376;  State  v.  Cleveland,  etc.,  Ry.  Co., 
137  Ind.  75,  36  N.  B.  713;  State  v.  Feagans, 

148  Ind.  621,  48  N.  E.  225;  Funk  v.  State, 

149  Ind.  338,  49  N.  E.  266;  State  v.  Pasco, 
153  Ind.  214,  54  N.  E.  802;  Johns  v.  State, 
159  Ind.  413,  65  N.  E.  287,  59  L.  R.  A.  789; 
Clark  v.  State,  166  Ind.  288,  77  N.  B.  52. 

The  Judgment  Is  reversed,  with  directions 
to  sustain  appellant's  motion  to  quash  the 
Indictment 


JORDAN,  J„ 
decision. 


did  not  participate  in  this 


FT.  WAYNE  COOPERAGE  CO.  r.  PAGE 

(No.  6,918.)* 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  18,  1907.) 

1.  Nuisance  —  Negligence  —  Use  or  Build - 
ingh — Places  Near  Highway. 

The  fact  that  a  manufacturing  plant  was 
maintained  in  close  proximity  to  the  public 
highway  would  not  make  the  establishment  a 
nuisance,  or  its  erection  and  operation  per  m 
negligent  ' 

[Ed.  Note.— For  cases  in  point  »ee  Cent  Dig. 
vol.  37,  Nuisance,  55  143-149.] 

2.  Negligence— Cabs  as  to  Persons  on  Ad- 
jacent Highway. 

One  may  prosecute  a  lawful  business  upon 
his  own  premises  so  long  as  he  does  not  thereby 
seriously  affect  those  rightfully  using  an  ad- 
joining highway  for  travel,  or  does  not  essen- 
tially interfere  with  the  comfortable  enjoyment 
of  life  or  property  of  adjoining  owners. 
8.  Nuisance  —  Mattebs  Constituting  Nui- 
sance. 

It  is  not  necessary  that  a  party  maintain 
an  object  actually  in  a  highway  in  order  to 
create  a  nuisance  or  to  make  him  liable  in  dam- 
ages to  one  injured  by  such  object  but  a  thing 
mar  be  a  nuisance  because  it  interferes  with  or 
endangers  public  travel,  as  an  object  at  the  side 
of  the  highway  of  such  a  character  that  it  is 
naturally  calculated  to  frighten  horses  of  ordi- 
nary gentleness. 

[Ed.  Note.— For  cases  m  point  see  Cent.  Dig. 
vol.  37,  Nuisance,  5  158.] 

4.  Bams— Actions— Grounds  or  Action. 

Under  Burns'  Ann.  St  1901,  5  290,  pro- 
viding that  whatever  is  injurious  to  health  or 


indecent  or  offensive  to  the  senses,  or  an  ob- 
struction to  the  free  use  of  property,  so  as  es- 
sentially to  interfere  with  the  comfortable  en- 
joyment of  life  or  property,  is  a  nuisance,  and 
the  subject  of  an  action,  a  lawful  business  car- 
.ried  on  in  a  proper  place  may  be  so  erected  and 
operated  as  to  constitute  a  nuisance,  and  the 
party  so  offending  be  liable  to  one  injured  by 
its  maintenance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  87,  Nuisance,  fi|  153,  158-160.) 

5.  Pleading  —  Complaint—  Sutticiency  on 

Under  Burns'  Ann.  St  1901,  f  841.  a  com- 
plaint to  be  good  against  a  demurrer  for  want 
of  facts,  must  exhibit  enough  facts  in  law  to 
authorize  affirmative  relief,  stated  with  sufficient 
clearness  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  55  105-118.] 

6.  Negligence— Pleading. 

A  complaint  showing  that  in  the  operation 
by  defendant  of  his  mill  great  clouds  of  steam 
were  emitted  within  eight  feet  of  the  public 
highway,  and  within  six  feet  of  the  ground, 
which  passed  over  the  highway,  producing  at 
the  same  time  and  place  loud  and  frightful 
noises,  and  which  from  its  location  was  likely 
to  frighten  horses  of  ordinary  gentleness,  and 
that  it  did  frighten  plaintiff's  horse  and  he  was 
thereby  injured,  and  describing  the  mill,  its  loca- 
tion, Its  proximity  to  the  highway,  etc.,  was 
not  subject  to  a  demurrer  for  want  of  facts, 
since  the  defendant  was  fully  apprised  of  what 
the  pleader  thereby  intended. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  If  182-184.J 

7.  Tbial  —  Special  Interrogatories  and 
Findings  —  Findings  Inconsistent  with 
General  Verdict. 

Primary  facts  found  by  the  jury  in  answer 
to  Interrogatories  will  not  be  allowed  to  over- 
throw the  general  verdict  unless  they  cannot  be 
reconciled  therewith  on  a  vital  point,  after  sup- 
porting the  verdict  with  all  reasonable  intend- 
ments or  inferences  which  may  be  drawn  from 
the  evidence  legitimately  admissible  under  the 
issues. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  55  857-860.] 

8.  Same— Inconsistent  Findings. 

Answers  to  special  interrogatories  which 
are  contradictory  neutralize  each  other,  and 
cannot  affect  the  general  verdict 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  46,  Trial,  f  856.] 

9.  Highways— Right  to  Use. 

Public  highways  are  for  the  use  of  travel- 
ers, and  they  are  entitled  to  use  the  same  un- 
obstructed in  any  unusual  manner. 

SKd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  25,  Highways,  55  417-419,  456.] 

10.  Negligence  —  Actions  —  Questions  fob 
Jury. 

In  an  action  for  damages  caused  by  the 
maintenance  by  defendant  of  a  steam  exhaust 
pipe  near  the  public  highway  which  frightened 
plaintiffs  horse,  held,  that  under  the  evidence 
the  question  whether  the  maintenance  of  the 
pipe  at  that  place  was  an  unusual  obstruction  of 
the  highway  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  37,  Negligence,  5  321.] 

11.  Same— Contributory  Negligence. 

A  court  cannot  say  as  a  matter  of  law  that 
a  person  injured  by  reason  of  an  obstruction  in 
a  public  highway,  while  driving  a  .horse  well 
broken,  roadworthy,  and  of  ordinary  gentleness 
along  the  highway  with  ordinary  care  and  cau- 
tion at  a  speed  of  seven  miles  an  hour,  was  per 
se  negligent,  though  npglirence  precluding  a  re- 
covery for  an  injury  under  such  circumstance 


1  Superseded  by  opinion  in  Supreme  Court  84  N.  E.  145.  Rehearing  denied. 
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against  a  person  maintaining  the  obstruction 
might  arise  where  it  is  shown  that  the  conditions 
were  snch  that  an  ordinarily  prudent  person 
would  anticipate  danger,  and  that  injury  would 
reasonably  and  probably  result  from  an  attempt 
to  pass  the  obstruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  $8  279-286.1 

12.  Trial  —  Special  Interrogatories  and 
Findings  —  Findings  Inconsistent  with 
General  Verdict. 

In  an  action  for  injuries  to  plaintiff  caused 
by  steam  escaping  from  defendant's  mill,  which 
frightened  his  horse,  the  jury  found  specially 
that  the  plaintiff  was  driving  a  colt  which  had 
been  driven  around  threshing  engines,  but  not 
near  steam  and  railroad  cars  or  sawmills,  and 
was  not  used  to  escaping  steam,  which  plaintiff 
knew ;  that  prior  to  the  date  of  the  injury  plain- 
tiff had  passed  the  mill  five  or  six  times  and 
knew  its  location  and  the  location  of  the  steam 
pipe;  that  he  knew  that,  if  steam  crossed  the 
road  near  the  ground,  it  would  likely  fright- 
en the  colt;  that  be  had  full  view  of  the  mill 
for  40  rods  before  reaching  it ;  that  the  jury  did 
not  know  whether  the  plaintiff  was  paying  any 
attention  to  the  surroundings  at  the  time  or  not ; 
that  be  drove  at  the  rate  of  seven  miles  an 
hour ;  that  the  colt  was  frightened  by  the  steam 
and  not  by  the  noises  from  the  mill ;  and  that 
he  shied  some  30  or  35  feet  from  where  he 
finally  left  the  road,  but  was  turned  again  by 
plaintiff  into  the  center  of  the  road.  Held,  that 
these  findings  are  not  in  irreconcilable  conflict 
with  the  finding  of  the  general  verdict  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  857-860.] 

13.  S  VME. 

In  an  action  for  injuries  caused  by  defend- 
ant's negligent  operation  of  his  mill,  in  allow- 
ing the  escape  of  quantities  of  steam  which 
frightened  plaintiff's  horse,  the  special  finding 
that  on  the  day  of  the  injury  he  was  operating 
his  mill  in  the  usual  manner,  except  the  steam 
vats,  and  that  no  more  than  the  usual  amount 
of  steam  escaped,  is  insufficient  to  warrant  the 
setting  aside  of  a  general  verdict  for  plaintiff 
on  the  ground  that  it  conclusively  shows  that 
defendant  was  not  negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  88  857-860.] 

14.  Same— Questions  to  be  Submitted. 
Special  interrogatories  may  be  submitted  to 

the  jury,  calling  for  material  and  pertinent 
primary  facts,  except  when  such  facta,  when 
found,  admit  of  more  than  one  reasonable  in- 
ference of  fact.  Then  an  interrogatory  calling 
for  a  conclusion  from  such  inferences  may  be 
submitted  and  answered,  but  not  interrogatories 
calling  for  a  legal  conclusion. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  §8  828-835.] 

15.  Same— Defects. 

In  an  action  for  injuries  caused  by  plain- 
tiff's horse  being  frightened  by  defendant's  neg- 
ligent operation  of  his  mill,  a  special  interroga- 
tory calling  for  the  state  of  mind  of  a  companion 
of  plaintiff,  caused  by  the  action  of  the  horse 
while  approaching  the  place  of  the  accident,  was 

Eroperly  refused,  since  an  answer  to  it  would 
ave  been  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  88  828-835.] 

16.  Same. 

Where  a  special  interrogatory  asked  that 
if  after  the'  horse  showed  fright  the  injury  could 
have  been  avoided  by  plaintiff  alighting  from  the 
buggy  and  leading  the  animal,  and  the  jury 
answered  that  he  had  no  time  to  alight,  it  was 
not  error  to  refuse  to  submit  a  special  interroga- 
tory asking  would  an  ordinarily  prudent  man 


have  alighted  from  the  buggy  and  led  the  bom 
when  it  first  showed  fright 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  88  828-835.] 

17.  Same. 

A  special  interrogatory  in  a  personal  injury 
action,  calling  for  what  an  ordinarily  prudent 
man  would  do  under  all  the  circumstances,  was 
improper. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  88  828-835.] 

18.  Same— Questions  to  be  Submitted. 

It  is  not  error  to  refuse  to  submit  special 
interrogatories,  where  the  facts  elicited  by  them 
are  practically  brought  out  by  answers  to  other 
interrogatories. 

[Ed.  Note.— For  cases  to  point  see  Cent  Dig. 
vol  48,  Trial,  88  828-835.] 

19.  Same— Responsiveness  of  Findings. 
Where  special  interrogatories  are  submitted 

to  the  jury,  it  is  sufficient  if  the  answers  to  all 
material  questions  are  sufficiently  responsive 
and  definite  to  be  fairly  certain  in  meaning. 

[Ed.  Note.— For  cases  to  point  see  Cent  Dig. 
vol.  46,  Trial,  |  855.] 

20.  Negligence— Acts  Constituting  Negli- 
gence—Proximate Cause  of  Injury— In- 
tervening Efficient  Cause. 

Where  plaintiff  claimed  damages,  resulting 
from  the  steam  from  defendant's  mill  frightening 
his  horse,  defendant  cannot  escape  liability  on 
the  ground  that  the  steam  was  blown  across  the 
highway  by  the  wind,  an  independent  interven- 
ing agency  which  was  the  cause  of  the  injury, 
where  it  does  not  appear  that  it  was  an  unusual 
or  extraordinary  wind,  the  consequences  of 
which  could  not  have  been  reasonably  antici- 
pated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  88  69-82.] 

Appeal  from  Circuit  Court,  Miami  Coun- 
ty; Jos.  N.  Tillett  Judge. 

Action  by  Charles  Page  against  the  Ft 
Wayne  Cooperage  Company  for  personal  in- 
juries. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Vesey  &  Vesey  and  Loveland  &  Loveland, 
for  appellant  J.  S.  Branyan,  Milo  Felght- 
ner,  Lesb  &  Lesh,  and  Bailey  ft  Cole,  for  ap- 
pellee. 

MYERS,  J.  Appellee  brought  this  action 
against  appellant  to  recover  damages  for 
personal  Injuries  sustained,  while  driving  his 
horse  attached  to  a  buggy  upon  a  highway, 
by  being  thrown  from  the  buggy  In  conse- 
quence of  the  horse  becoming  frightened  at 
the  noise  and  escaping  steam  from  a  pipe 
connected  with  appellant's  stave  and  heading 
mill.  The  complaint  was  in  two  paragraphs. 
A  demurrer  to  each  paragraph  for  want  of 
facts  was  overruled.  Answer  in  denial,  trial 
by  Jury,  verdict  with  answers  to  Interroga- 
tories, and  judgment  for  appellee  In  the  sum 
of  $6,500.  For  a  reversal  of  the  Judgment 
appellant  has  assigned  and  argued  three  er- 
rors: (1)  The  Insufficiency  of  each  paragraph 
of  the  complaint  to  withstand  the  demurrer. 
(2)  Overruling  appellant's  motion  for  judg« 
ment  on  the  answers  to  Interrogatories.  (3) 
Overruling  appellant's  motion  for  a  new  trial. 

1.  Appellant  argues  that  each  paragraph  of 
the  complaint  Is  Insufficient  for  the  reason 
that  neither  paragraph  alleged  that  the  steam 
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pipe  maintained  and  operated  by  appellant 
was  a  nuisance,  nor  facts  showing  It  to  be 
a  nuisance;  that  the  location  of  the  mill  or 
pipe  was  Improper;  that  the  highway  was 
largely  used ;  that  the  highway  was  Improved ; 
that  the  noise  was  unusual  or  unnecessary, 
nor  that  any  negligence  of  appellant  caused 
unnecessary  or  unusual  noise  or  steam,  nor 
that  the  placing  of  the  pipe  by  appellant  was 
Improper,  nor  that  appellee  received  his  In- 
juries by  the  failure  of  appellant  to  use  rea- 
sonable care  and  skill  In  preventing  the  es- 
cape of  steam.  By  each  paragraph  of  the 
complaint  it  Is  shown  that  appellant  at  the 
time  of  appellee's  Injury  owned  and  operated 
a  stave  and  heading  factory,  located  about 
one  mile  east  of  the  town  of  Roanoke,  this 
state,  and,  as  a  part  thereof,  owned  and 
maintained  a  steam  house  for  the  purpose  of 
steaming  Its  manufactured  product ;  that  this 
bouse  was  about  10  feet  high,  10  feet  wide, 
and  40  feet  long,  and  situate  about  8  feet 
south,  and  lengthwise  parallel  with  the  pub- 
lic highway  running  east  and  west  to  and 
from  said  town;  that  said  house  was  sup- 
plied with  exhaust  steam  from  the  engine 
which  furnished  the  power  for  the  operation 
of  said  mill  by  means  of  a  steam  pipe  four 
inches  in  diameter,  and  from  the  house  the 
steam  was  conducted  through  an  iron  pipe 
of  like  diameter,  connected  with  the  pipe 
from  the  engine,  and  along  the  north  side 
of  said  steam  house  and  parallel  with  said 
public  highway  to  a  point  at  the  northeast 
corner  of  the  house,  and  then  at  a  right 
angle  upward  about  6  feet  from  the  surface 
of  the  ground,  and  there,  within  8  feet  of 
said  highway,  allowed  to  escape  in  great 
clouds  and  over  said  highway,  making  a  loud 
and  frightful  noise  as  it  escaped  from  said 
pipe;  "that  said  clouds  of  steam  and  said 
noise  were  calculated  to  and  likely  to  frighten 
horses  of  ordinary  gentleness  driven  by  per- 
sons along  and  over  said  highway";  that  said 
steam  escaping  in  clouds  as  aforesaid,  and 
passing  out  and  over  said  public  highway, 
and  the  peculiar  and  frightful  noise  with 
which  said  steam  escaped,  and  all  the  afore- 
said arrangements,  were  well  known  to  ap- 
pellant, as  well  as  the  fact  that  such  arrange- 
ments and  escaping  steam  and  frightful  noises 
were  likely  to  frighten  horses  of  ordinary 
gentleness  driven  by  persons  passing  and  re- 
passing along  said  highway;  that  appellee 
while  driving  over  and  along  said  public  high- 
way with  a  quiet  and  gentle  horse  hitched  to 
a  buggy,  and  driving  in  a  careful  and  pru- 
dent manner,  and  without  apprehending  or 
believing  any  danger  to  exist,  and  when  about 
30  feet  west  of  the  point  where  appellant 
wrongfully  and  unlawfully  and  carelessly  and 
negligently  kept  and  maintained  said  steam 
house  and  said  steam  pipe,  a  large  cloud  of 
steam  suddenly  emitted  from  said  pipe  with 
a  loud  and  frightful  noise,  and  over  said  pub- 
lic highway  and  In  front  of  his  horse,  fright- 
ening said  horse  and  causing  him  to  suddenly 
turn  in  said  highway  and  run  into  a  ditch  and 


over  a  picket  fence  with  said  vehicle  and  this 
appellee,  and  Into  an  orchard,  where  said 
vehicle  struck  a  tree,  throwing  appellee  out 
of  the  buggy  and  seriously  injuring  him; 
that  appellee  did  everything  in  his  power  to 
control  said  horse,  and  was  unable  to  do  so ; 
that  the  Injury  was  caused  without  any  fault 
or  negligence  on  the  part  of  appellee,  and 
without  any  notice  or  warning  of  danger  from 
defendant,  "but  that  the  same  was  caused 
wholly  by  defendant  unlawfully,  wrongfully, 
carelessly,  and  negligently  erecting  and  main- 
taining and  operating  said  mill  and  steam 
house  with  said  steam  pipes  In  the  manner 
above  set  out,  and  causing  said  horse  to  take 
fright  at  said  noise  and  steam  as  above  de- 
scribed." The  facts  are  more  directly  and 
definitely  stated  In  the  second  paragraph, 
and,  In  addition,  it  is  alleged  that  at  times 
the  clouds  of  steam  would  be  so  dense  as  to 
completely  obscure  vision  through  it;  that 
the  steam  so  caused  to  escape  therefrom  along 
and  over  said  public  highway  constituted  a 
public  nuisance;  that  his  Injuries  were  caus- 
ed by  the  negligent,  careless,  and  wrongful 
and  unlawful  maintenance  of  said  public  nui- 
sance by  appellant  In  the  erection  and  opera- 
tion of  said  steam  house  and  pipe,  and  care- 
lessly, negligently,  wrongfully,  and  unlawful- 
ly causing  the  steam  to  escape  therefrom  by 
and  over  said  public  highway,  etc.  From  this 
complaint  it  will  be  observed  that  appellant 
had  erected  and  was  operating  a  lawful  busi- 
ness upon  Its  own  land.  Its  plant  was  main- 
tained in  close  proximity  to  the  public  high- 
way, but  this  fact  alone  would  not  make 
the  establishment  a  nuisance,  nor  its  erection 
and  operation  per  se  negligent  Wabash,  etc., 
Ry.  Co.  v.  Farver,  111  Ind.  195, 12  N.  E.  296, 
60  Am.  Rep.  696;  Wolf  v.  Des  Moines  Ele- 
vator Co.,  126  Iowa,  659,  98  N.  W.  301,  102 
N.  W.  517. 

The  rights  and  liabilities  of  parties  to  ac- 
tions of  this  character  cannot  be  fixed  by 
any  arbitrary  rule,  for  the  reason  that  they 
depend  largely  upon  the  conditions  and  cir- 
cumstances of  the  particular  case.  However, 
one  general  rule  most  commonly  referred  to 
In  this  class  of  cases  Is  to  the  effect  that 
one  may  prosecute  a  lawful  business  upon 
his  own  premises  so  long  as  he  does  not  there- 
by seriously  affect  those  rightfully  using  an 
adjoining  highway  for  travel  or  does  not 
essentially  interfere  with  the  comfortable  en- 
joyment of  life  or  property  of  adjoining 
owners.  Wright  v.  Compton,  53  Ind.  337; 
Knight  v.  Goodyear,  etc.,  Mfg.  Co.,  38  Conn. 
438,  9  Am.  Rep.  406;  Hay  v.  Cohoes  Co.,  2 
N.  Y.  159,  51  Am.  Dec.  279;  Hannem  v.  Pence, 
40  Minn.  129,  41  N.  W.  657,  12  Am.  St.  Rep. 
717;  Shipley  v.  50  Associates,  101  Mass.  253, 
3  Am.  Rep.  846;  Dygert  v.  Schenck,  23  Wend. 
447,  35  Am.  Dec.  575.  It  Is  not  necessary  that 
a  party  maintain  an  object  actually  In  a  high- 
way In  order  to  create  a  nuisance  or  to  make 
him  liable  in  damages  to  one  Injured  by  such 
object,  but  as  said  in  Lynn  v.  Hooper,  93  Me. 
46,  5L  44  Atl.  129,  47  L.  R  A.  752;  "A  thing 
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may  be  a  nuisance  because  It  interferes  with 
or  endangers  public  travel,  although  it  does 
not  of  itself  constitute  an  obstruction  of  the 
highway.  An  object  at  the  side  of  a  high- 
way of  such  a  character  that  it  Is  naturally 
calculated  to  frighten  horses  of  ordinary 
gentleness  may  constitute  a  nuisance.  El- 
liott on  Roads,  482;  Cooley  on  Torts,  617." 
See,  also,  Island  Coal  Co.  v.  Clemmltt,  19 
Ind.  App.  21,  49  N.  E.  38;  Wright  v.  Comp- 
ton,  supra.  While  a  business  may  be  lawful 
and  the  place  where  carried  on  a  proper  one, 
yet  It  may  be  so  erected  and  operated  as  to 
constitute  a  nuisance  (section  290,  Burns'  Ann. 
St.  1901),  and  the  party  so  offending  be  li- 
able In  damages  to  one  Injured  by  Its  main- 
tenance, or  be  liable  on  the  theory  of  negli- 
gence, depending  upon  the  facts  and  circum- 
stances of  the  case.  In  the  case  at  bar  the 
first  paragraph  seems  to  be  predicated  upon 
the  theory  of  a  liability  because  of  negligent 
acts  upon  the  part  of  appellant  in  the  oper- 
ation of  its  mill ;  while  the  second  paragraph 
proceeds  upon  the  theory  that  appellant's 
negligent  acts  in  the  operation  of  the  mill, 
located  as  It  was  with  reference  to  the  public 
highway,  amounted  to  an  obstruction  to  the 
free  use  of  the  highway,  and  was  a  nuisance. 
A  complaint,  to  be  good  as  against  a  demurrer 
for  want  of  facts,  must  exhibit  enough  facts 
In  law  to  authorize  affirmative  relief,  and 
although  such  facts  may  be  awkwardly  stat- 
ed, If  they  are  sufficiently  clear  "to  enable  a 
person  of  common  understanding  to  know 
what  Is  Intended,"  the  demurrer  should  be 
overruled.  Section  341,  Burns'  Ann.  St  1901. 
Appellee  shows  that  In  the  operation  of  the 
mill  by  appellant  great  clouds  of  steam  were 
emitted  within  eight  feet  of  the  public  high- 
way, and  within  six  feet  of  the  ground  which 
passed  over  the  highway,  and  at  the  same 
time  and  place  the  escaping  steam  produced  a 
loud  and  frightful  noise,  and  from  its  lo- 
cation was  likely  to  frighten  horses  of  or- 
dinary gentleness;  that  it  did  frighten  ap- 
pellee's horse,  and  he  was  thereby  Injured. 
The  mill,  its  location,  its  proximity  to  the 
highway  was  fully  described  and  set  forth 
In  the  pleading.  All  of  these,  with  the  other 
facts  stated,  in  our  judgment  warrant  the 
conclusion  that  appellant  was  thereby  fully 
apprised  of  what  the  pleader  thereby  In- 
tended, and  was  therefore  sufficient  to  with- 
stand appellant's  demurrer.  Knight  v.  Good- 
year, etc.,  Mfg.  Co.,  38  Conn.  443,  9  Am.  Rep. 
406;  Island  Coal  Co.  v.  Clemmltt,  supra; 
Weis  v.  City  of  Madison,  75  Ind.  241,  39  Am. 
Rep.  135;  Cincinnati,  etc.,  R.  R.  Co.  v.  Worth- 
Ington,  30  Ind.  App.  663,  670,  65  N.  E.  557, 
66  N.  E.  478;  Grand  Trunk  Ry.  Co.  v.  Ives, 
144  U.  S.  408,  417,  12  Sup.  Ct  079,  36  L. 
Ed.  485. 

Iu  Baltimore,  etc.,  R.  Co.  v.  Slaughter,  167 
Ind.  330,  340,  79  N.  E.  186,  7  L.  R.  A.  (N.  S.) 
597,  It  is  held  that:  "It  is  not  necessary,  in  or- 
der to  justify  the  submission  of  the  question  of 
negligence  to  a  trial,  that  it  should  appear 
that  the  effect  of  the  act  or  omission  com- 


plained of  as  negligent  would  in  all  cases, 
or  even  ordinarily,  be  to  produce  the  conse- 
quence which  followed.  It  Is  sufficient  to 
present  a  trial  question  if  It  was  to  be  rea- 
sonably apprehended  that  such  an  injury 
might  thereby  occur  to  another  while  exercis- 
ing his  legal  right  in  an  ordinarily  careful 
manner.  Ohio,  etc..  R.  Co.  v.  Trowbridge 
(1890)  126  Ind.  391,  26  N.  E.  64." 

2.  Referring  to  the  second  error  to  be  con- 
sidered, appellant  Insists  that,  after  excluding 
the  answers  to  Interrogatories  which  are  con- 
clusions, It  clearly  appears  that  appellee  was 
guilty  of  contributory  negligence,  and  that 
appellant  was  not  guilty  of  any  negligence. 
The  general  verdict  is  a  finding  against  ap- 
pellant upon  both  propositions.  More  than 
100  interrogatories  were  submitted  and  an- 
swered by  the  jury.  It  is  a  familiar  rule 
that  primary  facts  found  by  the  jury  In  an- 
swer to  Interrogatories  will  not  be  allowed  to 
overthrow  the  general  verdict,  unless  such 
facts  cannot  be  reconciled  with  the  general 
verdict  on  a  vital  point,  after  supporting  such 
verdict  with  all  reasonable  Intendments  or 
inferences  which  may  be  drawn  from  evidence 
legitimately  admissible  under  the  issues.  Wa- 
bash Ry.  Co.  v.  Keister,  163  Ind.  609,  67  N. 
E.  521;  Lake  Shore,  etc.,  R.  Co.  v.  Teeters, 
166  Ind.  335,  77  N.  E.  599,  5  L.R.A.  (N.  S.) 
425;  Rhodius  v.  Johnson,  24  Ind.  App.  401. 
405,  56  N.  E.  942;  Anderson  v.  Citizens'  Na- 
tional Bank,  38  Ind.  App.  190,  76  N.  E.  81L 
In  substance,  the  material  answers  to  the 
interrogatories  locate  the  steam  exhaust  pipe 
36  feet  from  the  center  of  the  highway  and 
208  feet  from  the  Wabash  Railway  tracks, 
and  from  the  west  looking  east  visible  for 
a  distance  of  110  feet,  and  mill  and  pipe  on 
appellant's  land;  that  on  the  day  the  inju- 
ries happened  appellant  was  operating  its  mill 
in  the  usual  manner,  except  the  (steam)  vats, 
and  at  that  time  with  the  cup  off  no  more 
than  the  usual  amount  of  steam  escaped; 
that  appellee  was  driving  a  colt  born  April 
1,  1901,  which  had  been  driven  to  Columbia 
City  and  other  places  and  around  threshing 
engines  on  a  farm,  but  not  near  steam  and 
railroad  cars  or  sawmills,  and  was  not  used 
to  escaping  steam,  all  of  which  appellee  knew; 
that  appellee  had  no  reason  to  believe  that 
his  horse  would  frighten  at  a  steam  engine 
or  at  appellant's  mill  while  in  operation; 
that  on  August  30,  1904,  appellee's  horse,  gen- 
tle and  road  worthy  as  horses  generally  are, 
while  driven  by  appellee  along  the  public 
highway  with  ordinary  care  and  caution,  be- 
came frightened  and  uncontrollable  at  es- 
caping steam  from  the  steam  exhaust  pipe 
from  the  engine  used  by  appellant  in  operat- 
ing its  mill,  whereby  appellee  was  injured; 
that  appellee  had  not  time  to  alight  from  the 
buggy  after  the  colt  became  frightened  and 
before  the  injury  occurred;  that  prior  to 
the  day  of  the  injury,  appellee  had  passed 
the  mill  five  or  six  times  and  knew  of  Its  lo- 
cation and  the  location  of  the  steam  pipe; 
that  on  the  day  appellee  was  injured  no  steam 
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passed  over  the  highway  from  the  time  he 
crossed  the  railroad  until  his  horse  became 
frightened;  that  he  saw  none;  that,  by  the 
use  of  his  faculties,  he  conld  have  seen  steam, 
If  any,  passing  over  the  highway  from  the 
time  be  approached  the  railroad  crossing  un- 
til he  reached  the  point  where  his  colt  be- 
came frightened  and  finally  left  the  road; 
that  he  knew  that,  while  passing  appellant's 
mill,  as  owned  and  operated,  if  steam  cross- 
ed the  road  near  the  ground,  if  would  likely 
frighten  a  colt  three  years  and  five  months 
old,  each  as  he  was  driving;  that  he  had  full 
view  of  the  mill  continuously  for  a  distance 
of  40  rods  before  reaching  it;  that  from 
the  time  he  left  the  town  of  Roanoke  he 
drove  a  gait  of  seven  miles  an  hour  until  he 
came  near  the  mill,  when  his  horse  shied 
slightly  to  the  side  of  the  road,  but  was  by 
appellee  turned  Into  the  center  of  the  road 
and  driven  forward  In  a  trot  until  he  came 
opposite  the  steam  box,  when  he  took  fright 
and  became  unmanagable;  that  on  the  day 
appellee  received  his  injuries  steam  at  times 
was  blown  across  and  over  said  highway 
while  appellee  was  approaching  the  mill. 
From  the  point  where  the  horse  first  shied 
to  the  point  where  he  finally  left  the  road 
was  about  30  to  35  feet  In  answer  to  an 
interrogatory  as  to  whether  appellee  was 
paying  any  attention  to  the  surroundings  or 
to  the  steam  on  and  over  the  highway  in 
front  of  him  while  driving  from  the  railroad 
crossing  to  the  point  where  the  horse  became 
frightened  and  left  the  road,  the  jury  an- 
swered, "Don't  know";  that  only  when  at- 
mospheric conditions  were  favorable — when 
wind  blowing  from  the  south— the  steam 
would  obscure  vision  along  the  highway. 
The  answers  of  the  Jury  in  some  particu- 
lars are  contradictory;  as,  for  Instance,  It 
is  found  that  steam  was,  and  that  it  was  not, 
passing  over  the  road  while  appellee  was  In  a 
position,  had  he  looked,  to  have  seen  it  be- 
fore his  horse  frightened.  Such  answers 
neutralize  each  other,  and  cannot  affect  the 
general  verdict  Cincinnati  Street  R.  R.  Co. 
v.  Klump,  37  Ind.  App.  660,  77  N.  E.  869. 
Appellant,  in  support  of  its  motion,  argues 
that  appellee  In  driving  his  horse  past  ap- 
pellant's mill  in  a  trot,  knowing  the  sur- 
roundings and  likelihood  that  his  horse  would 
become  frightened  on  its  first  approach  to  or 
acquaintance  with  steam  in  use,  charged  him 
with  contributory  negligence;  that  It  was  his 
duty  to  have  driven  slowly  toward  and  past 
the  mill,  keeping  his  horse  under  control  In 
order  that  he  might  better  protect  himself 
should  occasion  demand.  Public  highways 
are  for  the  use  of  travelers,  and  they  are 
entitled  to  use  the  same  unobstructed  in 
any  unusual  manner.  Whether  the  mainte- 
nance by  appellant  of  the  steam  exhaust  pipe 
amounted  to  an  unusual  obstruction  to  the 
highway  traveled  by  appellee  was  a  question 
for  the  jury,  guided  by  proper  Instructions 
from  the  court  We  know  of  no  rule  of  law 
fixing  a  standard  of  conduct  for  persons  un- 


der all  circumstances.  What  may  be  deemed 
ordinary  care  in  one  case  may  under  differ- 
ent surroundings  and  circumstances  be  gross 
negligence. 

This  court  cannot  say  as  a  matter  of  law 
that  a  person  Injured  by  reason  of  an  ob- 
struction in  a  public  highway  while  driving  n 
horse  well  broken,  roadworthy,  and  of  ordi- 
nary gentleness  along  such  highway  with 
ordinary  care  and  caution  at  a  speed  of 
seven  miles  an  hour  was  per  se  negligent. 
Negligence  which  would  preclude  a  recovery 
for  an  Injury,  under  such  circumstances, 
against  a  party  maintaining  such  obstruction, 
might  arise  where  it  Is  shown  that  the  con: 
dltions  were  such  that  an  ordinarily  prudent 
person  would  anticipate  danger,  and  that  in- 
jury would  reasonably  and  probably  result 
from  an  attempt  to  pass  the  obstruction. 
But  such  Is  not  the  case  before  us.  Here  the 
answers  show  that  appellant  did  not  see  the 
steam  passing  over  the  highway  until  about 
the  time  his  horse  became  frightened.  The 
complaint  charges  that  great  clouds  of  steam 
passed  over  the  highway,  and  that  it  made 
loud  and  frightful  noises  as  it  escaped  from 
the  exhaust  pipe.  Interrogatory  No.  68  and 
answer  thereto  is  as  follows:  "Was  said 
colt  frightened  and  caused  to  run  away  by 
the  noises  of  said  mill,  or  by  the  steam  there- 
from? Answer.  By  the  steam."  We  do  not 
understand  that  any  complaint  was  made  be- 
cause of  the  nolsee  produced  by  the  mill  ma- 
chinery, and  therefore,  when  the  jury  an- 
swered that  it  was  the  steam  which  caused 
the  colt  to  take  fright  they  did  not  say, 
nor  does  the  interrogatory  call  for  an  an- 
swer, In  respect  to  the  noises  made  by  the  es- 
caping steam.  It  Is  true  that  the  jury  found 
that  steam  was  escaping  at  the  side  of  and 
at  tunes  blew  across  the  highway  while  ap- 
pellee was  approaching  the  mill.  It  is  also 
found  that  he  did  not  see  any  steam  passing 
over  the  highway  until  about  the  time  his 
horse  became  frightened.  Whether  appellee 
heard  or  knew  of  the  noise  made  by  the  es- 
caping steam  there  is  no  finding.  True,  the 
Jury  finds  that  only  when  atmospheric  con- 
ditions were  favorable — when  wind  blowing 
from  the  south— the  steam  would  obscure  the 
vision  of  persons  passing  along  the  highway, 
but  from  this  finding  it  does  not  necessarily 
follow  that  the  steam  In  such  quantities  as 
to  obscure  vision  was  necessary  in  order  to 
frighten  horses  of  ordinary  gentleness.  With- 
out discussing  each  Interrogatory,  it  is  clear 
that  they  are  not  sufficient  to  be  In  Irrecon- 
cilable conflict  with  the  jury's  general  finding 
that  appellee  was  not  contributor! ly  negli- 
gent Appellant  had  the  right  to  erect  its 
mill  upon  its  own  land  adjoining  a  public 
highway;  but  when  it  exercised  this  privi- 
lege, the  law  imposed  upon  it  the  duty  of 
so  erecting,  maintaining,  and  operating  the 
mill  as  not  to  thereby  materially  endanger 
persons  lawfully  traveling  over  such  highway 
under  all  the  surroundings  and  ordinary 
weather  conditions  which  an  ordinarily  pru- 
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dent  person  ought  to  know  would  likely  arise 
in  that  locality.  This  principle  of  law  is 
based  upon  the  theory  that  "all  persons  are 
required  to  foresee  and  provide  against  the 
probable  consequence  of  their  acts."  Louis- 
ville, etc.,  Ry.  Co.  v.  Nitsche,  126  Ind.  229, 
233,  26  N.  E.  51,  52,  9  L.  R.  A.  750,  22  Am. 
St  Rep.  582.  The  jury  found  that  on  the 
day  of  the  accident  in  question  appellant 
was  operating  its  mill  in  the  usual  manner, 
except  the  (steam)  vats,  and,  with  the  cup  off, 
no  more  than  the  usual  amount  of  steam 
escaped.  This  finding  is  not  sufficient  to  set 
aside  the  general  verdict  upon  the  ground 
that  it  conclusively  shows  that  appellant  was 
not  negligent  It  may  have  been  operating 
the  mill  on  that  day  as  was  its  custom,  and 
still  have  been  negligent  It  is  the  unusual 
—"frightful"— noises  from  escaping  steam 
and  the  steam  in  great  clouds  near  the 
ground  passing  over  the  highway  which  is 
charged  to  be  the  proximate  cause  of  the 
Injury.  It  Is  stated  that  the  wind  carried 
the  steam  across  the  highway,  and  no  doubt 
such  was  the  fact,  but  it  is  not  shown  that 
the  wind  on  that  day  was  so  unusual  and 
uncommon  that  its  consequences  could  not 
have  been  reasonably  anticipated.  For  cases 
more  or  less  bearing  upon  the  questions  be- 
fore us,  see  Lauer  v.  Palms,  129  Mich.  672, 
89  N.  W,  694,  58  L.  R.  A.  67;  Cork  v.  Blos- 
som, 162  Mass.  330,  38  N.  B.  495,  26  L.  R. 
A.  256,  44  Am.  St.  Rep.  362 ;  Cooper  v.  Ran- 
dall, 53  111.  24;  Hannem  v.  Pence,  40  Minn. 
127,  41  N.  W.  657,  12  Am.  St  Rep.  717;  Gagg 
v.  Vetter,  41  Ind.  228,  18  Am.  Rep.  322; 
Wright  v.  Compton,  53  Ind.  841 ;  Wolf  v.  Des 
Moines  Elevator  Co.,  supra.  The  court  in  the 
case  last  cited,  after  discussing  the  present 
day  demand  and  right  to  erect  manufacturing 
establishments  near  public  highways,  and 
that  the  traveling  public  must  submit  to  the 
usual  noises  attending  the  operation  of  such 
establishment  on  page  663  of  126  Iowa,  and 
page  302  of  98  N.  W.,  say:  "On  the  other 
hand,  It  Is  said  to  be  that  the  traveling  pub- 
lic is  entitled  to  make  free  use  of  highways 
and  streets,  and  an  adjoining  property  owner 
has  no  right  to  so  use  his  property  as  to  in- 
terrupt or  interfere  with  the.  exercise  of  such 
right  by  creating  or  maintaining  conditions 
unnecessarily  dangerous,  either  in  the  way 
of  producing  unusual  noises  calculated  to 
frighten  horses  ordinarily  tractable  and  sub- 
ject to  control  or  otherwise.  Parker  v.  Union 
Woolen  Co.,  42  Conn.  402;  Smethurst  v. 
Ind.  Cong.  Church,  148  Mass.  263,  19  N.  E. 
387,  2  L.  R.  A.  695,  12  Am.  St.  Rep.  550; 
Island  Coal  Co.  v.  Clemmitt  19  Ind.  App.  21, 
49  N.  E.  38." 

8.  Appellant,  In  support  of  its  motion  for 
a  new  trial,  Insists  that  the  court  erred  (1) 
in  refusing  to  submit  certain  interrogatories 
to  the  Jury;  (2)  in  refusing  to  require  the  jury 
to  make  more  specific  answers  to  certain  In- 
terrogatories submitted ;  and  (3)  that  the  ver- 
dict of  the  jury  is  not  sustained  by  sufficient 
evidence.   The  court  refused  to  submit  to  the 


jury  seven  interrogatories  presented  by  ap- 
pellant Our  practice  authorizes  the  submis- 
sion of  interrogatories  to  the  jury  calling  for 
material  and  pertinent  primary  facts  only, 
except  when  such  facts,  when  found,  admit  of 
more  than  one  reasonable  inference  of  fact 
Then  an  interrogatory  calling  for  a  conclusion 
from  such  inferences  may  be  submitted  and 
answered.  Citizens'  Street  R.  R.  Co.  v.  Reed, 
151  Ind.  396,  51  N.  E.  477.  But  an  inter- 
rogatory calling  for  a  legal  conclusion  should 
not  be  submitted.  Chicago,  etc.,  R.  R.  Co.  v. 
Ostander,  116  Ind.  259,  264,  15  N.  E  227,  19 
N.  E  110;  Ohio,  etc.,  Ry.  Co.  v.  Stansberry, 
132  Ind.  533,  32  N.  E.  218.  The  first  inter- 
rogatory in  question  clearly  calls  for  a  con- 
clusion upon  certain  assumed  facta  The  sec- 
ond calls  for  the  state  of  mind  of  a  compan- 
ion of  appellee  caused  by  the  action  or  con- 
duct of  the  horse  while  upon  or  approach- 
ing the  railroad  crossing.  An  answer  to  this 
interrogatory  would  have  been  immaterial. 
No.  76:  "Would  an  ordinarily  prudent  man 
have  alighted  from  the  buggy  and  lead  the 
colt  when  it  first  showed  fright?"  The  inter- 
rogatory preceding  this  one  asked  if,  after 
the  horse  showed  fright  the  Injury  could  have 
been  avoided  by  appellee  alighting  from  the 
buggy  and  leading  the  animal..  The  answer 
thereto  was:  "Had  not  time  to  alight"  Tak- 
ing these  Interrogatories  together,  there  was 
no  error  in  refusing  to  submit  No.  76.  It 
also  called  for  what  an  ordinarily  prudent 
man  would  do  under  all  the  circumstances, 
and  was  improper.  Ohio  &  Mississippi  Ry.  Co. 
v.  Stansberry,  supra.  The  facts  sought  to  be 
elicited  by  interrogatories  Nos.  95,  96,  97,  and 
98  were  practically  brought  out  by  answers 
to  other  Interrogatories.  The  reasons  stated 
why  the  other  Interrogatories  were  Improper 
apply  to  the  four  last  mentioned.  The  second 
reason  argued  in  support  of  a  new  trial  is  the 
overruling  of  appellant's  motion  for  more 
specific  and  definite  answers  to  23  Interroga- 
tories. We  have  carefully  examined  and  con- 
sidered all  of  these  interrogatories  and  an- 
swers, and  find  no  reason  for  disturbing  the 
action  of  the  trial  court  It  will  answer  no 
good  purpose  to  take  the  space  to  discuss  each 
of  these  answers.  It  is  sufficient  to  say  that 
the  answers  to  all  material  questions  are  suf- 
ficiently responsive  and  definite  to  be  fairly 
certain  in  meaning.  This  is  all  that  is  re- 
quired. 

Upon  the  question  of  evidence  to  support 
the  verdict  appellant  contends  that  there 
is  no  evidence  In  this  case  showing  that,  In- 
dependently of  the  action  of  the  elements, 
the  escaping  steam  in  question  could  ever 
become  dangerous  to  persons  traveling  on  the 
highway  with  horses.  This  contention  is  bas- 
ed upon  the  theory  that  the  evidence  shows 
that  the  wind  was  the  active  and  Independent 
intervening  agent  without  which  the  Injury 
would  not  have  happened.  We  have  carefully 
read  the  evidence,  for,  to  our  minds,  it  is 
clear  that  persons  conducting  manufacturing 
establishments  or  other  lawful  enterprises 
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wholly  upon  their  own  land  ought  not  to  be 
held  In  damages,  where  It  Is  clear  tbat  the 
cause  of  the  accident  emanated  from  ab- 
normal or  extraordinary  conditions  which  an 
ordinarily  prudent  person  could  not  reason- 
ably be  expected  to  anticipate.  The  evidence 
as  disclosed  by  the  record  in  the  case  at  bar 
does  not  Impress  us  in  the  belief  that  the 
elements  on  the  day  of  the  accident  were 
other  than  ordinary  in  that  locality.  This 
being  true,  the  argument  of  appellant  is  an- 
swered by  the  court  in  Louisville,  etc.,  R.  Co. 
v.  Nltsche,  128  Ind.  235,  26  N.  E.  53,  9  L. 
R.  A.  750,  22  Am.  St  Rep.  582:  "It  is  diffi- 
cult, if  not  Impossible,  to  find  a  substantial 
reason  for  holding  that  an  ordinary  wind 
Is  an  independent  Intervening  agency,  for 
what  occurs  In  the  usual  course  of  nature, 
and  is  not  abnormal  or  extraordinary,  cannot 
be  regarded  as  an  Independent  agency.  *  *  * 
Extraordinary  winds  may  Justly  be  regarded 
as  Independent  intervening  agencies ;  but  not 
so  winds  which  are  usual,  and  prevail  with- 
out disturbing  the  normal  condition  of  na- 
ture." 

Judgment  affirmed. 


(43  Ind.  App.  821) 

COURT  OF  HONOR  v.  HUTCHENS.1 
(No.  5,857.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  1,  1907.) 

i n8uran0e  —  mutuax,  benefit  insurance  — 

By-Laws— Amendments. 

A  benefit  certificate,  under  which  a  person 
was  insured,  made  suicide  while  sane  a  com- 
plete defense  against  the  contract  of  insurance. 
The  constitution  and  by-laws  were  made  a  part 
of  the  contract ;  the  former  providing  that  after 
two  years  a  certificate  should  be  incontestable, 
except  for  fraud,  violation  of  the  constitution 
or  laws,  or  failure  to  pay  assessments.  After 
insured  had  paid  his  assessments  for  five  years, 
a  by-law  was  adopted  providing  that,  if  a  mem- 
ber committed  suicide,  only  a  part  of  the  face 
of  the  certificate  should  be  paid.  Held,  that 
the  by-law,  having  been  passed  after  the  defense 
of  suicide  had  become  unavailable,  was  void  as 
to  that  certificate,  since  it  impaired  the  obliga- 
tion of  a  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  §  1855.] 

Appeal  from  Superior  Court,  Vanderburgh 
County ;  Alexander  Gilchrist  Judge. 

Action  by  Rosa  D.  Hutchens  against  the 
Court  of  Honor.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

See  79  N.  E.  409. 

C.  L  Wedding  and  W.  B.  Risse,  for  appel- 
lant. Spencer  &  Brill  and  Q.  K.  Denton,  for 
appellee. 

WATSON,  P.  J.  The  question  Involved  in 
this  appeal  upon  which  the  final  disposition 
of  the  cause  depends  is  reduced  to  a  very  nar- 
row limit  It  is  not  necessary  to  its  consid- 
eration herein  that  the  general  rules  govern- 
ing associations  doing  a  life  insurance  busi- 
ness, sucn  as  appellant  is  conducting,  should 
be  reviewed.   Appellant  Issued  to  Thomas  H. 

1  Rehearing  denied.    Transfer  denied. 


Hutchens  a  contract  of  membership  !n  ac- 
cordance with  his  "written  application  there- 
for, in  which  appellee  was  designated  as  the 
beneficiary  and  by  the  terms  of  which  she 
was  entitled,  upon  his  death,  to  the  amount 
of  one  assessment,  not  exceeding  $2,000.  The 
constitution  and  by-laws  of  the  order  were 
made  a  part  of  the  contract.  One  clause  of 
the  application  was  in  terms  as  follows:  "I 
further  agree  that  this  order  shall  not  be  re- 
sponsible under  this  contract,  If  my  health 
shall  become  impaired  by  the  use  of  narcotics, 
or  alcoholic,  vinous,  or  malt  liquors,  or  shall 
die  in  consequence  of  a  duel,  or  by  suicide, 
whether  sane  or  insane."  It  is  averred  In  an 
answer  that  said  Hutchens  committed  suicide 
while  sane.  Under  the  terms  of  the  contract 
stated  there  can  be  no  doubt  but  that  such 
fact  constituted  a  complete  defense  to  ap- 
pellee's action.  The  certificate  contains  a 
provision  as  follows:  "This  order  will  not 
pay  the  benefits  of  members  who  commit  sui- 
cide, whether  sane  or  insane,  except  It  be 
committed  In  delirium  resulting  from  illness, 
or  while  the  member  is  under  treatment  for 
insanity,  or  has  been  judicially  declared  to  be 
Insane;  but  In  all  cases  not  within  said  ex- 
ceptions the  amount  of  money  contributed  to 
the  benefit  fund  by  such  members  shall  be 
returned  and  shall  be  paid  to  the  beneficiaries 
out  of  said  fund  in  lieu  of  the  benefit"  "I 
hereby  accept  the  above  benefit  certificate 
and  agree  to  all  the  conditions  therein  con- 
tained. Thomas  H.  Hutchens."  This  provi- 
sion in  no  way  changes  the  fact  that  suicide 
while  sane  was,  when  the  policy  was  writ- 
ten, a  complete  defense  as  against  the  con- 
tract of  insurance.  The  mere  return  of  the 
premium  paid  was  not,  nor  did  It,  purport  to 
be,  a  carrying  out  of  the  contract  of  insurance 
on  its  part,  so  that  had  the  assured  at  once 
taken  his  own  life  after  the  policy  went 
into  effect  the  appellant  would  have  had  a 
complete  defense  to  an  action  upon  the  con- 
tract 

The  constitution  of  the  appellant  however, 
at  the  time  such  certificate  was  issued,  con- 
tained a  provision  as  follows:  "After  two 
years  certificates  of  membership  shall  be  in- 
contestable for  any  cause  except  fraud,  vio- 
lation of  the  constitution  or  laws  of  this  order 
or  a  failure  to  pay  the  assessments  for  the 
benefit  and  general  funds,  as  provided  by  the 
laws."  The  assured  paid  his  assessments  for 
more  than  five  years.  After  the  expiration  of 
the  two  years  specified  In  said  article  of  the 
constitution  said  certificate  became  incon- 
testable for  any  cause  except  those  specified 
therein,  and  the  defense  of  suicide  was,  after 
such  period,  no  longer  available.  The  appel- 
lant society,  which  had  power  under  the  con- 
tract to  make  all  reasonable  changes  in  its 
constitution  and  by-laws,  enacted,  after  the 
expiration  of  the  period  as  aforesaid,  and 
after  the  defense  of  suicide  had  become  un- 
available, a  by-law  in  te-ms  as  follows:  "If 
a  benefit  member  commits  suicide,  whether 
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sane  or  insane,  voluntary  or  Involuntary, 
there  shall  be  payable  to  the  beneficiaries  en- 
titled thereto  five  (5)  per  cent  of  the  face  of 
the  certificate  for  each  year  he  shall  have 
been  continuously  a  member  of  the  society, 
and  after  twenty  (20)  years  of  continuous 
membership  the  certificate  shall  be  payable  in 
full."  No  question  as  to  the  authority  of  the 
society  to  make  or  change  Its  by-laws,  gener- 
ally speaking,  Is  Involved  In  this  case,  but  by 
the  terms  of  the  contract  the  appellant  had 
become  absolutely  liable  for  the  payment  of 
$2,000,  and  could  not  thereafter  discharge 
such  liability  to  the  extent  of  $1,500  by  the 
enactment  of  a  by-law  any  more  than  It  could 
discharge  its  entire  liability  by  such  an  act 
(it  admitting  liability  to  the  amount  of  $500). 
The  authorities  are  to  the  effect  that  such  a 
by-law,  thus  amended  and  applied  to  the  facts 
above  stated,  impairs  the  obligation  of  a 
contract,  and  is  therefore  invalid.  Mareck  v. 
Mutual  Reserve  Fund  Life  Ass'n,  62  Minn. 
30,  04  N.  W.  68,  54  Am.  St.  Rep.  613;  Royal 
Circle  v.  Achterrath,  204  111.  540,  68  N.  E.  492, 
63  L.  R.  A.  452,  98  Am.  St.  Rep.  224 ;  Supreme 
Council  Legion  of  Honor  v.  Getz,  112  Fed 
119,  50  O.  C.  A.  153;  Langan  v.  Supreme 
Council  Am.  L.  of  H,  174  N.  T.  266,  66  N.  E. 
932;  Newhall  v.  American  Legion  of  Honor, 
181  Mass.  Ill,  63  N.  R  1 ;  Russ  v.  Legion  of 
Honor,  110  La.  588,  34  South.  697,  98  Am.  St. 
Rep.  469:  Hale  v.  Equitable  Union,  168  Pa. 
377,  31  Atl.  1066. 
The  Judgment  Is  accordingly  aflirmed. 


(10  Ind.  App.  471) 

HATS  v.  HATS.    (No.  6,060.) 

(Appellate  Conrt  of  Indiana,  Division  No.  2. 
Nov.  1,  1907.) 

1.  DlVOBCE— PLEAOING— CONSTRUCTION. 

The  petition  in  a  divorce  case  is  to  be  liber- 
ally construed  as  to  all  matters  of  form,  but  am- 
biguous, doubtful,  and  defective  statements  of 
fact  are  to  be  construed  strictly  against  the 
pleader. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §§  283-286 ;  vol.  39,  Pleading, 
«  66.] 

2.  Pleading— Demurheb. 

A  demurrer  to  a  pleading  admits  only  the 
issuable  facts  alleged. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  525-534.] 

3.  Divorce—  Petition— Separation. 

Where  the  only  averment  in  a  petition  for 
divorce  with  reference  to  separation  at  the  time 
the  complaint  was  filed  was  the  allegation  that 
plaintiff  and  defendant  were  married  on  June 
11,  1875.  and  lived  together  as  husband  and 
wife  until  November  17,  1904.  when  defendant, 
by  a  continuous  and  systematic  course  of  abuse, 
which  had  been  kept  up  for  more  than  five 
years,  drove  plaintiff  from  his  home,  such  allega- 
tion was  consistent  with  the  fact  that  they  were 
living  together  at  the  time  the  complaint  was 
filed,  and  therefore  rendered  the  petition  fatal- 
ly defective. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  5  300.] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; James  B.  Wilson,  Judge. 


Action  by  Albert  H.  Hays  against  Annie 
J.  Hays.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  with  instruc- 
tions. 

John  R.  East  and  Rufus  H.  East,  for  ap- 
pellant  Miers  &  Corr,  for  appellee. 

RABB,  J.  Appellee  sued  appellant  for  di- 
vorce. Appellant's  demurrer  to  the  complaint 
was  overruled,  answer  filed,  trial,  finding  and 
decree  In  favor  of  appellee  for  a  divorce. 
The  record  here  properly  presents  the  ques- 
tion as  to  the  sufliciency  of  the  complaint  to 
withstand  a  demurrer.  The  complaint  avers 
that  the  parties  were  married  on  June  11, 
1875,  and  continued  to  live  together  as  hus- 
band and  wife  until  the  17th  day  of  Novem- 
ber, 1904,  "when  the  defendant  by  a  continu- 
ous and  systematic  course  of  abuse,  which 
had  been  kept  up  for  more  than  five  years, 
drove  this  plaintiff  from  home;  that  she 
was  cruel  and  Inhuman  in  her  treatment  of 

plaintiff,  in  this:   that  she  on  the   

day  of  September,  1904,  and  on  divers  other 
occasions,  struck,  and  slapped  him  In  the 
face  and  on  the  head,  and  kicked  him,  and  on 
said  occasion,  as  well  as  on  many  other  times, 
scolded,  abused,  and  quarreled  at  him,  and 
called  him  all  kinds  of  hard  names,  and  on 

the  day  of  September,  1904,  unjustly 

and  cruelly  accused  him  of  adultery  with 

 ,  and  many  other  women,  without 

cause,  and  on  said  occasion  and  divers  others 
defendant  threatened  to  kill  this  plaintiff, 
and  threatened  to  poison  him,  and  called  him 
all  kinds  of  vile  names,  and  made  life  mis- 
erable." 

The  statute  requires  that  a  petition  for  di- 
vorce shall  specify  the  causes  therefor  with 
certainty  to  a  common  Intent  The  Code  re- 
quires that  the  "complaint  In  a  civil  action 
shall  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action,  in  plain  and 
concise  language,  without  repetition,  in  such 
manner  as  to  enable  a  person  of  common 
understanding  to  know  what  Is  intended." 
These  statutory  rules,  while  not  couched  In 
the  same  language,  have  the  same  meaning. 
6  Ency.  of  P.  &  Pr.  249,  250,  and  cases  cit- 
ed. And  there  is  certainly  no  reason  why 
a  more  lax  rule  of  construction  should  be 
applied  by  the  courts  In  construing  petitions 
for  divorce  than  those  that  apply  in  constru- 
ing a  complaint  in  an  ordinary  civil  action. 
Courts  are  guided  by  the  same  rules  of  con- 
struction in  both  classes  of  cases.  The  pe- 
tition In  a  divorce  case,  as  the  complaint  in 
a  civil  case,  Is  to  be  liberally  construed  as 
to  all  matters  of  form ;  but  ambiguous,  doubt- 
ful, and  defective  statements  of  fact  are  to 
be  construed  most  strictly  against  the  plead- 
er. State  ex  rel.  MacKenzie  v.  Casteel,  110 
Ind.  174,  11  N.  E.  219 ;  Pond,  Adm'r,  v.  Sweet- 
ser,  85  Ind.  144;  Chicago,  etc.,  v.  McDaniei, 
134  Ind.  171,  32  N.  E.  728,  33  N.  E.  769;  Cin- 
cinnati, etc.,  Co.  v.  Smock,  133  Ind.  411,  33 
N.  E.  108;  City  of  Indpls.  v.  Crans,  28  Ind. 
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App.  587,  63  N.  E.  478;  Sbenk  t.  Stahl,  35 
Ind.  App.  498,  74  N.  E.  538;  Heintz  v.  Muel- 
ler, 19  Ind.  App.  240,  49  N.  E.  293.  And  spe- 
cific statements  control  the  general  aver- 
ments. Itagsdale  v.  Mitchell,  97  Ind.  458; 
Spencer  v.  McGonagle,  107  Ind.  410,  8  N.  E. 
266;  McCrory  v.  Little,  136  Ind.  88,  35  N. 
E.  836;  Williams  v.  Hanly,  16  Ind.  App.  464, 
45  N.  E.  622.  A  demurrer  to  a  pleading 
admits  all  issuable  facts  alleged  in  the  plead- 
ing, but  none  other.  Winstandley  v.  Rariden, 
110  Ind.  140,  11  N.  E.  15;  Western  Union 
Tel.  Co.  v.  Taggart,  141  Ind.  281,  40  N.  E. 
1051.  60  L.  R.  A.  671;  Sullivan  v.  O'Hara, 
1  Ind.  App.  261,  27  N.  E.  590;  Germania, 
etc.,  Co.  v.  Warner,  13  Ind.  App.  466,  41  N. 
E.  969. 

The  only  averment  in  the  complaint  with 
reference  to  the  subject  of  the  separation  of 
the  parties  at  the  time  the  complaint  was 
filed  Is  the  averment  reading  as  follows: 
"That  the  plaintiff  and  defendant  were  mar- 
ried on  June  11,  1875,  and  continued  to  live 
together  as  husband  and  wife  until  the  17th 
day  of  November,  1904,  when  the  defendant, 
by  continuous  and  systematic  course  of  abuse, 
which  had  been  kept  up  for  more  than  five 
years,  drove  this  plaintiff  from  home."  It 
is  held  In  the  case  of  Burns  v.  Burns,  60 
Ind.  259,  that  a  complaint  for  divorce  should 
allege  the  separation  of  the  parties,  and  that 
the  fact  should  be  proven  on  the  trial.  A 
majority  of  the  members  of  this  court  hold 
that  the  allegations  contained  in  the  com- 
plaint are  not  a  sufficient  showing  of  the 
separation;  that,  at  most,  the  fact  Is  but 
lnferentlally  stated,  and  that  the  allegations 
contained  in  the  complaint  leave  room  for 
the  inference  that  the  parties  were  still  liv- 
ing together  as  husband  and  wife  at  the  time 
the  complaint  was  filed;  that  the  averment 
that  "the  plaintiff  was  driven  from  home  on 
the  17th  day  of  November,  1904,  by  the  sys- 
tematic course  of  abuse,  which  had  been  con- 
tinued by  the  defendant  for  more  than  five 
years,"  Is  not  tantamount  to  the  averment 
that  they  were  separated,  and  that  the  ma- 
trimonial relation  between  them  had  been 
permanently  discontinued,  and  for  this  rea- 
son that  the  demurrer  to  the  complaint 
should  have  been  sustained.  It  is  the  view 
of  the  writer  that  the  complaint  affirmative- 
ly shows  condonement;  that  the  only  matri- 
monial offenses  charged  against  the  defend- 
ant are  charged  to  have  been  committed  in 
September.  It  is  true  that  the  complaint  does 
charge  that  these  same  offenses  were  com- 
mitted at  divers  other  times,  but  It  will  not 
be  presumed  that  they  were  committed  after 
the  specific  date  named  in  the  complaint. 
Whatever  doubt  the  plaintiff  has  permitted 
to  come  into  the  complaint  on  account  of 
Its  allegations  as  to  the  time  when  the  ma- 
trimonial offenses  were  committed  by  the 
defendant;  such  doubts  must  be  resolved 
against  the  plaintiff,  and  therefore  It  will 
be  presumed  that  the  date  fixed  by  him  as 
the   day  of  September,  1904,  was  the 


date  of  the  last  act  of  cruelty  charged,  and 
the  complaint  without  question  affirmatively 
shows  that  the  parties  continued  to  .live  to- 
gether until  the  17th  day  of  November  as 
husband  and  wife. 

In  deciding  the  case  of  Burns  v.  Burns, 
supra,  the  court  say:  "As  a  general  legal 
proposition,  it  may  be  asserted  that  condon- 
ation of  the  offense,  or  wrong,  which  might 
be  a  cause  of  divorce,  will  bar  a  suit  by  the 
condoning  party  for  a  divorce  on  account  of 
such  offense.  Condonation  may  be  inferred 
from  the  facts  of  living  and  cohabiting  by  the 
injured  party  with  the  offender  after  knowl- 
edge of  the  commission  of  the  offense.  Co- 
habitation will  be  Inferred,  nothing  appear- 
ing to  the  contrary,  from  the  fact  of  the  liv- 
ing together  of  husband  and  wife.  *  •  * 
But  in  cases  of  cruel  treatment  and  failure 
to  provide,  of  which  the  present  is  one,  the 
knowledge  of  the  commission  of  the  offense 
or  offenses  by  the  injured  party  is  necessarily 
coexistent  with  the  commission  of  the  In- 
Jury,  because  it  operates,  or  is  Inflicted,  di- 
rectly upon  her  or  his  own  person.  Hence 
a  continuous  living  and  cohabiting  with  the 
offender  must,  prima  facie,  at  all  events,  be 
accompanied  with  or  by  a  succession  of  con- 
donations while  such  living  and  cohabiting 
continue.  *  *  *  We  arrive  at  the  con- 
clusion, therefore,  that  a  complaint  for  a  di- 
vorce should  allege  the  separation  of  the 
parties,  and  that  the  fact  should  be  proved 
on  the  trial."  And  the  complaint  In  this 
case,  showing  affirmatively  that  the  parties 
lived  together  as  husband  and  wife  for  two 
months  subsequent  to  the  date  of  the  wrong- 
ful acts  charged  against  appellant  as  grounds 
for  divorce,  shows  condonement  upon  the 
face  of  the  complaint.  The  logic  of  the 
Burns  Case,  supra,  applies  with  full  force 
to  the  facts  set  up  in  this  complaint.  It  was 
held  In  that  case  that  a  complaint  for  di- 
vorce must  allege  a  separation  of  the  par- 
ties, for  the  reason  that  their  living  together 
as  husband  and  wife  would  constitute  a  con- 
donement, and  It  was  because  of  the  fact 
that  condonement  would  be  presumed  from 
their  living  together  that  it  Is  necessary  that 
the  complaint  should  aver  a  separation.  And 
where  the  complaint,  as  it  does  in  this  case, 
shows  that  the  parties  continued  to  live  to- 
gether as  husband  and  wife  subsequent  to 
the  commission  of  the  alleged  matrimonial 
wrongs  complained  of,  and  showing  no  sub- 
sequent matrimonial  offense,  It  Is  the  writ- 
er's opinion  that  the  complaint  is  bad,  and 
that  the  demurrer  should  have  been  sustain- 
ed for  the  reason  that  it  affirmatively  shows 
a  condonement  It  has  been  held  by  the  Su- 
preme Court  of  this  state  In  the  case  of  Lewis 
v.  Lewis,  9  Ind.  105,  and  followed  by  this 
court  in  the  case  of  Breedlove  v.  Breedlove, 
27  Ind.  App.  560,  61  N.  E.  560,  that  condone- 
ment is  a  special  defense  that  must  be  pled, 
and  that  it  may  not  be  proved  under  gener- 
al denial. 

Recognizing  this  rule,  we  think  it  does  not 
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apply  where  the  oondonement  appears  upon 
the  face  of  the  complaint,  and  for  that  rea- 
son the  writer  holds  the  complaint  Is  Insuf- 
ficient, and  the  demurrer  thereto  should  have 
been  sustained. 

Cause  reversed,  with  Instructions  to  the 
court  below  to  sustain  the  demurrer  to  the 
complaint. 

<4S  Ind.  App.  637) 

ALCON  v.  KOONS.    (No.  5,955.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  1,  1907.) 

1.  GUABDIAN     AND     WABD  —  ACCOUNT  OF 
GUABDIAN — TbIAL — FINDINGS. 

On  a  trial  of  exceptions  to  a  guardian's 
report,  it  Is  proper  practice,  on  request,  for  the 
court  to  specially  find  the  facts,  and  to  state 
conclusions  of  law  thereon. 

2.  Same— Duties  or  Guardian. 

Under  the  express  provisions  of  Burns' 
Ann.  St.  1901,  |  2685,  subd.  2,  it  is  the  duty  of 
a  guardian  to  manage  the  estate  for  the  best 
interest  of  his  ward ;  the  discharge  of  such  duty 
depending  largely,  if  not  wholly,  on  the  condi- 
tion of  the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  §§  168-171.] 

8.  Same— Dutt  to  Account— Failure  to  Ac- 
count—Penalty. 

Under  the  express  provisions  of  Burns' 
Ann.  St.  1901,  f  2685,  subd.  3.  if  a  guardian 
fails  to  render  an  account  of  his  trust  every 
two  years,  he  is  liable  to  a  penalty  of  10  per 
cent,  of  the  entire  estate,  and  to  a  forfeiture 
of  allowance  for  services. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  {  475.] 

4.  Same — Purpose  or  Statute. 

The  purpose  of  Burns'  Ann.  St  1901,  I 
2685,  subd.  3,  requiring  guardians  to  account 
every  two  years,  was  to  obtain  in  permanent 
and  reliable  form  from  time  to  time  statements 
of  the  condition  of  estates  for  the  information  of 
the  court  and  the  protection  of  the  wards. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  81  461-475.] 

5.  Same— Payment  or  Debts. 

It  is  not  only  the  statutory  duty  of  a 
guardian  to  manage  the  estate  for  the  ward's 
best  interest,  but  the  guardian  is  specifically  re- 
quired to  pay  all  just  debts  due  from  the  ward 
out  of  the  estate  in  his  hands  by  Burns'  Ann, 
St.  .1901,  f  2085,  subd.  5. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  if  264-274.] 

6.  Same— Sale  or  Real  Estate— Payment  or 
Debts. 

Whenever  necessary  to  pay  debts  of  a  ward 
or  to  discharge  liens,  the  court  may,  on  the  ap- 
plication of  the  guardian,  order  a  sale  of  the 
ward's  real  estate,  or  a  portion  thereof,  as  au- 
thorized by  Burns'  Ann.  St,  1901,  g  2692. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  H  826,  827.] 

7.  Same— Petition— Requisites. 

On  an  application  by  a  guardian  for  a  sale 
of  the  ward's  real  estate  to  pay  debts,  the  guard- 
ian must  set  forth  in  detail  the  facts  connected 
with  the  estate,  as  required  by  Burns'  Ann,  St. 
1901,  |  2693. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  (8  340-844.] 

8.  Same— Report—  Exceptions. 

When  a  guardian  files  a  report  to  which 
exceptions  are  taken,  the  burden  is  on  him  to 
establish  facts  entitling  him  to  a  discharge. 


1  Rehearing  denied,  84  N.  E.  1104.   Transfer  to  Supreme  Court  denied. 


ft  Same. 

A  guardian  filing  a  final  report  and  seek- 
ing to  Be  discharged  is  regarded  as  the  plain- 
tiff in  the  accounting  proceeding. 
10.  Insane  Pebsons— Guardianship— Negli- 
gence or  Guaxdian. 

Where  an  insane  person  under  guardian- 
ship held  two  pieces  of  real  estate,  subject  to 
a  mortgage,  one  of  the  lots  being  worth  $800 
and  the  other  $200  more  than  enough  to  redeem, 
but  the  guardian,  without  applying  to  an  order 
of  sale  or  endeavoring  to  sell  the  ward's  equity 
of  redemption,  or  redeem  the  land,  permitted  the 
ward's  equity  of  redemption  to  be  barred  by 
foreclosure  proceedings,  he  did  not  exercise  such 
care  of  the  estate  as  an  ordinarily  prudent  man 
would  have  exercised,  and  was  therefore  respon- 
sible to  the  ward  for  the  loss  sustained. 

Corns tock,  C  J.,  and  Rabb,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  H.  C  Allen,  Judge. 

Judicial  accounting  by  Charles  A  Icon,  as 
guardian  of  the  estate  of  William  H.  Koons. 
Exceptions  were  filed  to  his  report,  and,  from 
an  order  sustaining  certain  of  them  and  ren- 
dering judgment  against  him  for  $1,708.16 
and  costs,  he  appeals.  Affirmed. 

O.  E.  Weir  and  Edgar  A.  Brown,  for  ap- 
pellant John  Coburn,  S.  A.  Haas,  Harding 
St  Hovey,  and  A.  U.  Newman,  for  appellee. 

ROBY,  J.  Appellant  on  August  29,  1902, 
filed  his  final  report  as  guardian  of  the  ap- 
pellee, who  was  in  September,  1897,  adjudged 
to  be  a  person  of  unsound  mind,  and  on  July 
8,  1902,  adjudged  to  be  of  sane  mind.  In 
such  report  he  set  out  a  detail  of  his  re- 
ceipts and  expenditures,  averred  that  the 
trust  was  fully  administered,  prayed  for  the 
allowance  of  certain  sums  for  his  services 
and  for  attorney's  fees,  and  "that  the  report 
be  approved  and  the  trust  declared  closed 
upon  the  payment  Into  court  by  the  ward  of 
such  sum  as  necessary,  hi  addition  to  the 
cash  balance  in  the  guardian's  hands,  to  dis- 
charge the  advances  made  to  the  guardian 
and  his  attorney.'*  The  appellee  filed  writ- 
ten objections  to  the  approval  of  this  report; 
a  trial  was  had,  special  findings  of  fact  made, 
conclusions  of  law  stated,  and  judgment  ren- 
dered against  appellant  for  $1,703.16  and 
costs.  In  the  trial  of  exceptions  to  a  guard- 
ian's report  It  is  proper  practice  upon  request 
to  find  the  facts  specially  and  to  state  con- 
clusions of  law  thereon.  Swift  v.  Hurley  et 
al,  20  Ind.  App.  615,  49  N.  E.  1069;  Wysong 
v.  Nealis  et  al.,  13  Ind.  App.  165,  41  N.  E. 
888;  Peterson  v.  Erwin,  28  Ind.  App.  830,  62 
N.  E.  719;  Walnrlght  v.  Burroughs,  1  Ind. 
App.  393,  27  N.  E.  591. 

The  exceptions  were  sustained  as  to  three 
matters  therein  specified  and  overruled  as  to 
all  others.  It  will  only  be  necessary  to  con- 
sider those  in  which  the  specifications  were 
sustained.  The  second  finding  Is  substantial- 
ly as  follows :  That  on  September  22,  1897, 
appellee  was  the  owner  of  an  equity  of 
redemption  In  lot  82,  In  Lockwood  ft  Mc- 
Lean's addition  to  the  city  of  InAiann  noils, 
and  that  said  real  estate  was  sold  on  decree 
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of  foreclosure  July  17,  1897,  for  $655.37. 
That  from  the  appointment  of  appellant  as 
guardian  until  July  16,  1898,  the  lot  was  rea- 
sonably worth  fully  $800  more  than  the 
amount  necessary  for  its  redemption,  and 
that  appellant,  as  guardian,  carelessly  and 
negligently  failed  to  make  any  reasonable  ef- 
fort to  sell  or  dispose  of  his  ward's  equity  in 
said  property  at  any  time  during  the  year  al- 
lowed by  law  for  the  redemption  thereof,  and 
further  negligently  failed  to  convert  other 
property  belonging  to  his  ward  into  money 
with  which  to  redeem  the  said  property. 
That  the  guardian  did  not  exercise  the  care 
and  prudence  in  the  management  of  the  es- 
tate that  an  ordinarily  prudent  man  employs 
in  his  own  affairs,  and  that  by  reason  of  his 
carelessness  and  negligence  the  guardian  had 
damaged  the  trust  In  the  sum  of  $800.  The 
third  finding  is  a  practical  duplicate  of  the 
second,  describing  a  different  lot  worth  $200 
more  than  the  amount  necessary  to  redeem. 
The  duty  of  the  guardian  Is  "to  manage  the 
estate  for  the  best  interest  of  his  ward." 
Section  2685,  subd.  2,  Burns'  Ann.  St.  1901. 
The  discharge  of  this  duty  depends  "largely 
if  not  wholly  upon  the  condition  of  the  es- 
tate." Ray  v.  McGinnls,  81  Ind.  451,  454.  In 
the  case  cited  the  guardian  was  recompensed 
for  money  borrowed  by  him  to  discharge  in- 
cumbrances upon  his  ward's  land.  See,  also, 
Taylor  v.  Calvert,  138  Ind.  67,  78,  37  N.  B. 
531,  and  Jones  v.  Growell,  143  Ind.  218,  42 
N.  B.  612.  If  a  guardian  falls  to  render  an 
account  of  his  trust  every  two  years,  be  is 
liable  to  a  penalty  of  10  per  centum  of  the 
entire  estate,  and  shall  receive  no  allowance 
for  services.  Section  2685,  subd.  3,  Burns' 
Ann.  St  1901.  "Its  obvious  purpose  Is  to  re- 
quire guardians  having  charge  of  the  estates 
of  minors  to  furnish  in  permanent  and  re- 
liable form  from  time  to  time  statements  of 
the  condition  of  estates  intrusted  to  their 
management  for  the  information  of  the  prop- 
er court  and  the  protection  of  wards."  Bice- 
man  v.  State  ex  rel.  Leonard,  75  Ind.  46,  48. 
It  Is  not  only  the  statutory  duty  of  a  guard- 
Ian  to  manage  the  estate  for  the  best  Interest 
of  his  ward,  but  he  is  "specifically  required" 
to  pay  all  just  debts  due  from  the  wsrd  out 
of  the  estate  In  his  hands.  Section  2685, 
subd.  5,  Burns'  Ann.  St.  1901.  "Whenever 
necessary  for  the  *  *  *  payment  of  the 
Just  debts  of  any  minor  or  for  the  discharge 
of  any  liens  on  the  real  estate  of  such  minor 
the  court  may  upon  the  application  of  such 
guardian  order  the  sale  of  the  ward's  real 
estate  or  a  portion  thereof."  Section  2692, 
Burns'  Ann.  St  1901.  In  an  application  for 
such  sale  the  guardian  is  required  to  set  forth 
In  detail  the  facts  connected  with  the  estate. 
Section  2693,  Burns'  Ann.  St  1901;  Slauter 
v.  Favorite,  107  Ind.  291,  4  N.  E.  880.  57  Am. 
Rep.  106;  State  ex  rel.  Milllce  v.  Petersen, 
36  Ind.  App.  269,  75  N.  E.  602.  It  follows 
from  the  specific  duties  imposed  upon  guard- 
ians by  the  statute,  as  well  as  from  the  gen- 
eral character  of  the  trust,  that  it  was  the 


duty  of  the  appellant  to  know  every  fact  up- 
on which  the  exceptions  taken  to  his  report 
depend,  and,  knowing  them,  to  communicate 
them  to  the  court  for  its  information  and  the 
protection  of  the  ward.  If  he  had  filed  a  pe- 
tition for  an  order  to  sell  the  real  estate  of 
the  ward,  it  would  have  been  necessary  to 
set  out  therein  the  value  of  the  various  tracts 
and  the  amount  of  Incumbrance  thereon.  Had 
this  been  done  and  an  order  of  sale  made, 
but  no  property  sold  for  lack  of  buyers,  the 
guardian  would  occupy  a  much  different  posi- 
tion. If  he  had  made  a  full  report,  upon 
which,  after  investigation,  the  court  had  con- 
cluded It  was  useless  to  offer  the  lands  for 
sale,  the  guardian  would  not,  In  the  absence 
of  fraud,  be  liable  for  anything.  The  ward 
was  not  under  any  duty  to  instruct  the  guard- 
ian or  advise  the  court  The  only  reason  for 
a  guardianship  lay  In  his  inability.  It  fol- 
lows that  when  a  guardian  files  a  report  and 
exceptions  are  taken  to  it,  the  burden  is  up- 
on him  to  establish  facts  entitling  him  to  an 
order  of  discharge.  "The  administrators  were 
required  to  establish  the  correctness  of  their 
report  in  respect  to  such  matters  as  were  em- 
braced In  the  exceptions  filed  by  the  appel- 
lants." Hamlyn  v.  Nesblt  37  Ind.  284 ;  Tay- 
lor v.  Bnrk,  91  Ind.  252;  Wysong  v.  Nealls, 
13  Ind.  App.  165,  169,  41  N.  E.  388. 

The  guardian  filing  a  final  report  and  seek- 
ing to  be  discharged  is  regarded  as  the  plain- 
tiff. Brownlee  v.  Hare,  64  Ind.  311,  316; 
Spray  v.  Bertram,  165  Ind.  13,  74  N.  E.  502 ; 
Taylor  v.  Burk,  supra;  Johnson  v.  Central 
Trust  Co.,  159  Ind.  605,  65  N.  E.  1028.  The 
burden  of  proof  is,  however,  for  the  purposes 
of  this  case  Immaterial.  The  facts  stated  in 
findings  2  and  3  are  sufficient  to  establish 
appellant's  liability  In  any  view  which  can  be 
taken.  The  standard  of  care  required  from 
a  guardian  is  that  of  an  ordinarily  prudent 
man.  Slauter  v.  Favorite,  supra;  Walnrlght 
v.  Burroughs  et  al.,  1  Ind.  App.  393,  27  N.  B. 
591.  An  ordinarily  prudent  man  owning  a 
city  lot  Incumbered  to  the  amount  of  $655.35, 
it  being  "reasonably  worth  fully"  $800  in  ex- 
cess of  the  mortgage,  will  make  a  reasonable 
effort  to  protect  or  realize  upon  his  equity. 
The  appellant  did  not  make  such  effort  It 
was  his  duty  to  do  so,  and  the  finding  that  he 
did  not  makes  a  case  against  him.  In  Wain- 
right  v.  Burroughs,  supra,  it  was  found  that 
the  guardian  endeavored  to  secure  a  purchas- 
er for  the  property,  and  failed  to  do  so. 
Nothing  of  the  kind  appears  in  the  finding 
under  consideration.  If  there  was  any  doubt 
that  a  man  of  ordinary  prudence  would  make 
a  reasonable  effort  to  protect  his  property  un- 
der the  circumstances  described,  such  doubt 
is  removed  by  the  application  of  the  well-es- 
tablished rule  by  which  when  diverse  infer- 
ences may  be  drawn  the  question  becomes  one 
of  fact  Republic  Iron  &  Steel  Co.  v.  Jones, 
32  Ind.  App.  189,  69  N.  E.  191.  The  damage 
might  be  nominal  (Buchanan,  Adm'r,  v.  State 
ex  rel.,  106  Ind.  251,  6  N.  E.  614),  but  the  lia- 
bility is  to  compensate  the  actual  loss,  and 
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that  Is  prima  facie  the  value  of  the  thing 
lost  and  It  devolved  upon  the  appellant  to 
show  that  the  land  was,  with  the  diligence 
he  was  bound  to  exercise,  worth  less  (Har- 
lan v.  Brown,  4  Ind.  App.  319,  324,  30  N.  E. 
928;  Latham  v.  Brown,  16  Iowa,  118;  Dow- 
ner v.  Madison  Go.  Bank,  6  Hill  [N.  Y.]  648). 

The  Judgment  does  not  In  all  respects  fol- 
low the  conclusions  of  law,  but,  in  tbe  ab- 
sence of  a  motion  to  modify  or  correct  It  in 
the  trial  court,  the  correction  cannot  now  be 
insisted  upon. 

Judgment  affirmed. 

MEYERS,  WATSON,  and  HADLEY,  JJ., 
concur. 

COMSTOCK,  C.  J.,  and  RABB,  J.,  dissent 

COMSTOCK,  O.  J.  (dissenting).  Action 
arising  upon  the  exceptions  filed  to  the  final 
report  of  Charles  Alcon,  guardian  of  William 
H.  Koons,  a  person  of  unsound  mind. 

Appellant  was  appointed  guardian  of  Wil- 
liam H.  Koons,  the  appellee,  a  person  of  un- 
sound mind,  by  the  circuit  court  of  Marlon 
county,  on  the  22d  day  of  September,  1897, 
and  served  as  such  guardian  until  July  3, 
1902,  on  which  date  said  Koons  was  adjudg- 
ed by  the  same  court  to  be  a  person  of  sound 
mind.  Appellant,  as  such  guardian,  filed  his 
final  report  In  said  circuit  court  on  August 
29,  1902,  in  which  he  charged  himself  with  a 
balance  of  $672.17.  Appellee  on  August  12, 
1904,  filed  his  amended  exceptions  to  this 
final  report,  In  which  he  made  five  separate  ob- 
jections thereto  and  alleged  as  follows:  First 
That  at  the  time  he  was  declared  of  unsound 
mind  he  was  the  owner  of  lot  32,  In  Lock- 
wood  &  McLean's  addition  to  the  city  of 
Indianapolis,  which  consisted  of  a  lot  with 
dwelling  house  thereon,  and  that  it  was  of 
the  value  of  $2,500;  that  It  was  Incumbered 
by  a  mortgage  for  $500,  which  had  been  fore- 
closed prior  to  the  appointment  of  appellant 
as  guardian,  and  that  under  a  proper  decree 
It  had  been  sold  to  the  mortgagee  on  July  17, 
1897,  for  the  sum  of  $655.37,  the  amount  of 
the  mortgage,  with  Interest  and  costs;  that 
there  was  In  this  real  estate  a  right  of  re- 
demption of  the  value  of  $1,540,  and  that  the 
guardian  failed  to  inventory  or  appraise  it 
or  sell  it,  but  permitted  the  year  of  redemp- 
tion allowed  by  law  to  expire,  and  such  equi- 
ty thereby  to  be  lost  Second.  That  he  had 
been  the  owner  of  lot  No.  160,  In  Jackson  & 
Hogshire's  East  Washington  street  addition 
to  the  city  of  Indianapolis,  which  consisted  of 
a  lot  and  dwelling  house  thereon,  and  was 
of  the  value  of  $1,600;  that  this  had  been 
likewise  incumbered  by  a  mortgage  for  $500, 
which  had  been  foreclosed,  and  under  a  prop- 
er decree  the  same  had  been  sold  to  the  mort- 
gagee on  July  17,  1897,  for  the  sum  of  $597.- 
17,  the  amount  of  the  judgment,  with  Interest 
and  costs;  that  the  right  of  redemption  In 
this  real  estate  was  worth  $1,000;  that  the 
guardian  neglected  to  Inventory  or  appraise  It 


or  file  any  petition  to  sell  it  within  the  year 
allowed  by  law  for  the  redemption,  and  that 
the  guardianship  trust  bad  been  damaged 
thereby  in  the  sum  of  $1,000.  Third.  That 
he  had  likewise  been  the  owner  of  lot  No.  75, 
in  Pickin  &  Loftin's  East  Washington  street 
addition  ,to  the  city  of  Indianapolis,  which 
consisted  of  a  dwelling  house  thereon  and 
other  Improvements,  and  was  of  the  value  of 
$3,000;  that  this  likewise  had  been  incum- 
bered by  a  mortgage  for  $1,600,  which  had 
been  foreclosed  prior  to  the  appointment  of  a 
guardian  and  judgment  rendered  on  February 
10,  1897,  for  $2,377.52,  and  that  on  March  6, 
1897,  tbe  same  had  been  sold  by  the  sheriff 
for  $2,000;  that  the  guardian  failed  to  take 
possession  of  certain  harness  and  surrey  of 
the  value  of  $100,  but  allowed  them  to  be 
sold  by  the  wife  of  the  ward,  by  which  the 
trust  had  been  damaged  In  the  sum  of  $100. 
Fourth.  That  the  guardian  had  failed  to  col- 
lect the  wages  of  the  ward's  minor  children, 
to  his  damage  in  the  sum  of  $1,872.  Fifth. 
That  he  had  been  likewise  the  owner,  at 
the  time  the  guardian  was  appointed,  of  cer- 
tain real  estate,  about  250  acres  of  farm  land 
in  the  state  of  Iowa,  all  fully  described ;  that 
this  land  was  worth  $60  per  acre  for  farming 
purposes,  and  that,  in  addition,  It  was  under- 
laid with  beds  of  coal,  which  added  $25  per 
acre  to  Its  value,  and  that  these  lands  were 
Improved  and  under  cultivation;  that  the 
guardian  took  no  care  of  these  lands,  but  he 
filed  a  petition  In  the  probate  court  In  the 
state  of  Iowa  and  obtained  an  order  to  sell 
the  entire  body  of  land,  and  afterward  sold  it 
to  one  J.  C.  Copeland,  who  had  been  one  of 
the  appraisers  appointed  by  the  court;  that 
the  lands  were  really  worth  $75  per  acre,  and 
that  they  should  have  brought  $9,373  Instead 
of  $1,800.  The  exceptions  pray  judgment 
against  appellant  for  $20,000.  Hearing  was 
had  upon  the  guardian's  final  report,  and  the 
exceptions  thereto  above  noted.  Upon  the  re- 
quest of  appellee  the  court  made  a  special 
finding  of  facts  and  stated  six  conclusions 
of  law  thereon. 

The  first  was  to  the  effect  that  said  Alcon 
was  liable  to  Koons  for  $800,  the  value  of 
the  real  estate  described  In  finding  No.  2, 
over  and  above  the  amount  necessary"  to  re- 
deem the  same;  the  second  that  Alcon  was 
liable  to  Koons  for  $200,  tbe  value  of  the  real 
estate  described  In  finding  No.  3,  over  and 
above  the  amount  necessary  to  redeem  the 
same;  the  third,  fourth,  and  fifth  that  the 
third,  fourth,  and  fifth  objections  to  the  re- 
port were  not  sustained;  the  sixth  that 
Koons  was  entitled  to  the  immediate  posses- 
sion of  the  mortgage  note  then  In  possession 
of  Alcon.  The  appellant  excepted  separately 
and  severally  to  the  first  second,  and  sixth 
conclusions,  filed  a  motion  for  judgment  in 
his  favor  and  for  a  new  trial,  which  motions 
Avere  overruled.  Appellee  excepted  severally 
and  separately  to  the  third,  fourth,  and  fifth 
conclusions.  Appellee  filed  a  motion  for  a 
new  trial,  which  motion  the  court  overruled 
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and  rendered  judgment  against  appellant  for 
$1,703.16. 

For  reversal  appellant  says  that  the  trial 
court  erred,  first,  in  the  conclusions  of  law 
stated  on  the  special  finding  of  facts;  second, 
in  overruling  appellant's  motion  for  judgment 
In  his  favor;  third,  in  overruling  his  motion 
for  a  new  trial. 

A  special  finding  of  facts  and  statements 
of  conclusions  of  law  thereon,  in  the  case  at 
bar,  was  proper  practice.  Peterson  v.  Erwln, 
28  Ind.  App.  330,  62  N.  E.  719;  Slauter  v. 
Favorite,  107  Ind.  292,  4  N.  E.  880,  57  Am. 
Rep.  106 ;  Taylor  v.  Wright,  Adm'r,  93  Ind. 
121;  Wainright  v.  Burroughs,  1  Ind.  App. 
393,  27  N.  E.  591;  Wysong  v.  Nealis.  13  Ind. 
App.  166,  41  N.  E.  388;  Swift,  Adm'r,  v.  Har- 
ley,  20  Ind.  App.  615,  49  N.  E.  1069.  The 
office  of  a  special  finding  is  to  find  facts  es- 
sential to  support  the  judgment  The  fact, 
and  not  evidence  of  a  fact,  is  to  be  specially 
found.  Christian  Church  v.  Shoemaker,  20 
Ind  App.  321,  50  N.  E.  594.  A  special  find- 
ing must  show  all  of  the  facts  necessary  to 
warrant  the  conclusions  of  law.  Miller  v. 
Stephenson,  27  Ind.  App.  271,  59  N.  E.  398,  61 
N.  E.  22.  If  the  findings  are  silent  as  to  any 
material  fact,  It  will  be  presumed  to  be 
against  him  on  whom  the  burden  rests. 

The  substance  of  said  special  findings 
numbered  2  and  3  Is  as  follows:  (2)  That 
on  the  22d  day  of  September,  1897,  appellee 
was  the  owner  of  an  equity  of  redemption  in 
lot  No.  32  (describing  it),  which  had  been  sold 
by  the  sheriff  of  Marion  county,  on  a  de- 
cree of  foreclosure  on  the  17th  day  of  July, 
1897,  to  the  mortgagee,  for  the  sum  of 
$655.37,  being  the  full  amount  of  principal, 
interest,  and  costs  adjudged  against  said 
Koons,  That  on  the  day  of  the  appointment 
of  said  guardian  and  until  the  16th  day  of 
July,  1898,  this  real  estate  was  (reasonably) 
worth  fully  $800  more  than  the  amount  nec- 
essary for  the  redemption  thereof,  and  that 
appellant,  as  guardian,  carelessly  and  neg- 
ligently failed  to  make  any  reasonable  effort 
to  sell  or  dispose  of  his  ward's  equity  in  the 
property  at  any  time  during  the  year  allowed 
by  law  for  the  redemption  thereof,  and  care- 
lessly and  negligently  failed  to  convert  other 
property  belonging  to  his  said  ward  into 
money  with  which  to  redeem  the  same  from 
sheriff's  sale,  and  that  the  guardian  did  not 
exercise  that  degree  of  care  and  prudence  in 
the  management  of  said  real  estate,  and  In 
relation  to  providing  means  for  the  redemp- 
tion thereof  or  in  finding  a  purchaser  for  his 
ward's  interest  therein,  as  an  ordinarily  pru- 
dent man  employs  in  his  own  affairs,  and  that 
by  reason  thereof  the  trust  was  damaged  in 
the  sum  of  $800.  (3)  That  on  the  22d  day  of 
September,  1897,  said  Koons  was  the  owner  of 
an  equity  of  redemption  in  lot  No.  160  (de- 
scribing it) ;  that  the  same  was  sold  by  the 
sheriff  of  Marion  county  on  a  decree  of  fore- 
closure to  the  mortgagee  on  the  17th  day  of 
Julv,  1897,  for  the  sum  of  $597.17,  being  the 
full  amount  of  principal,  Interest,  and  costs  j 


adjudged  against  said  Koons;  that  this  real 
estate  on  the  appointment  of  the  guardian, 
and  thereafter  up  to  the  16th  of  July,  1S98, 
was  worth  $200  more  than  the  amount  nec- 
essary to  redeem  the  same.  The  language 
following  is  Identical  with  that  employed  in 
said  second  finding,  excepting  the  finding  that 
the  trust  was  damaged  in  the  sum  of  $200. 
The  words  "carelessly  and  negligently,"  and 
that  the  "guardian  did  not  exercise  that  de- 
gree of  care  and  prudence  in  the  management 
of  said  real  estate  and  in  relation  to  provid- 
ing means  for  the  redemption  thereof  or  in 
finding  a  purchaser  for  his  ward's  Interest 
therein,  as  an  ordinary  and  prudent  man 
employs  in  his  own  affairs,"  etc.,  are  con- 
clusions of  law.  They  are  void,  and  must  be 
disregarded.  Old  National  Bank,  etc.,  v. 
Heckman  et  al.,  148  Ind.  490,  47  N.  E.  953. 
Omitting  these  conclusions,  and  there  remain 
only  the  findings  that  the  appellee  was  the 
owner  of  a  certain  equity  of  redemption  in 
the  real  estate  described,  and  that  the  guard- 
ian failed  to  dispose  of  It  during  the  year 
allowed  by  law  for  redemption.  There  is 
no  finding  that  it  was  even  possible  for  a 
guardian  to  sell  said  equities.  The  findings 
upon  the  possibility  of  selling  the  equities  in 
the  different  pieces  of  real  estate  which  had 
been  sold  are  that  they  were  worth  fully  a 
sum  certain  more  than  the  amount  received  by 
the  sheriffs  sale.  Such  finding  is  not  suffi- 
cient to  make  the  guardian  liable.  Cash 
would  have  been  necessary  for  the  purpose 
of  redemption,  and  it  should  appear  that  it 
was  possible  to  realize  cash  out  of  the  right 
of  redemption.  The  findings  do  not  state  the 
market  value  of  the  real  estate,  or  that  it 
had  any  market  value.  The  expressions  "rea- 
sonably worth"  or  "reasonable  value"  are 
not  so  broad  as  market  value.  In  St  L.,  K., 
etc.,  R.  Co.  v.  Chapman,  38  Kan.  307,  16  Pac. 
695,  5  Am.  St.  Rep.  744,  and  cases  cited,  the 
difference  In  the  meaning  of  "reasonably 
worth"  and  "market  value"  are  pointed  out. 
An  Instruction  given  to  the  jury  was  ap- 
proved which  treated  actual  value  and  rea- 
sonable worth  as  synonymous,  and  said: 
"You  should  consider  Its  [the  lot's  or  real 
estate]  reasonable  worth  in  the  mind  of  a 
prudent  seller,  at  liberty  to  sell  at  a  reason- 
able time  for  selling  at  usual  and  reasonable 
terms  and  conditions  of  sale."  "Reasonable 
worth"  Imports  the  conditions  of  time  and 
terms,  and  not  a  sale  for  cash.  These  find- 
ings do  not  fairly  tend  even  to  show  that  the 
equities  could  have  been  sold  for  cash  within 
the  time  allowed  for  redemption.  The  al- 
leged negligence  of  the  guardian  was  not 
embraced  In  the  report.  Such  negligence 
would  not  therefore  be  presumed.  Wa  inwright 
v.  Smith,  106  Ind.  239,  6  N.  E.  333;  Wain- 
right  v.  Burroughs,  1  Ind.  App.  393,  27  N. 
E.  591.  As  to  all  matters  in  the  report  of  a 
guardian  questioned  by  exceptions,  the  re- 
port is  the  complaint  of  the  guardian  and 
the  burden  is  upon  him  to  sustain  it,  but, 
as  to  negligence  or  nonfeanance  of  the  guard- 
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lan  consisting  of  matters  outside  the  reported 
facts,  the  burden  is  upon  the  exceptor.  The 
following  coses  are  in  point :  Kirby  t.  Coles, 
15  N.  J.  Law,  441 ;  In  re  Johnson's  Estate,  11 
Phil.  (Pa.)  83;  In  re  Palmer,  8  Dem.  Sur. 
(N.  Y.)  129;  In  re  Thomas,  4  Kulp  (Pa.)  446; 
Sheppard  v.  Gill,  49  Ala.  162;  In  re  Mllleno- 
vich's  Estate,  5  Nev.  161;  Rrownlee's  Adm'r 
r.  Hare  et  ah,  64  Ind.  811.  The  burden  was 
upon  appellee  to  show  the  negligence  of  appel- 
lant in  failing  to  redeem  the  equities  in  the 
real  estate  sold.  There  is  no  finding  of  any 
fact  showing  an  opportunity  to  sell  the  equi- 
ties, or  that  they  might  have  been  sold  for 
their  full  value  or  for  the  amount  of  cash  nec- 
essary to  redeem  them.  The  findings  being 
silent  on  these  material  facta,  they  will  be 
presumed  to  be  against  the  appellee,  and  the 
conclusions  of  law  based  upon  special  find- 
ings 2  and  8  were  therefore  not  warranted. 

That  the  law  imposes  upon  guardians  im- 
portant duties  and  requires  that  they  be  dis- 
charged with  promptness  and  fidelity,  that 
the  proper  court  may  authorize  a  guardian 
to  borrow  money  to  discharge  liens  upon  the 
property  of  his  ward,  are  propositions  not  dis- 
puted. In  the  case  at  bar  the  controlling 
question  is,  "Are  the  conclusions  of  law  sup- 
ported by  the  facts  specially  found?"  This 
question  should,  we  think,  be  answered  in  the 
negative.  Conclusions  of  law  should  be  based 
upon  ultimate  facts  found,  and  not  eviden- 
tiary facts.  To  warrant  a  judgment  against 
appellant  the  special  finding  should  show  that 
the  guardian  failed  In  selling  the  equities  of 
redemption  when  such  sale  could  have  been 
made,  and  the  money  realized  thereby  to  re- 
deem his  ward's  lands  within  the  year  for 
their  redemption. 

The  judgment  should  be  reversed,  and  a 
new  trial  had. 

RABB,  J.,  concurs  in  the  foregoing  dis- 
senting opinion. 

(40  ma.  App.  us) 

TAYLOR'S  ESTATE  v.  LARTER,  (No. 
6A19.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Oct  29,  1907.) 

1.  Witnesses— Transactions  with  Deceased 
Persons. 

Burns'  Ann.  St  1901,  §  506  (Rev.  St  1881, 
9  498).  provides  that  in  proceedings  where  an 
executor  or  administrator  is  a  party,  involving 
matters  which  occurred  during  the  lifetime  of 
the  decedent,  and  in  which  a  judgment  or  allow- 
ance may  be  made  for  or  against  the  estate,  any 
necessary  party  whose  interest  la  adverse  to  the 
estate  shall  not  be  a  competent  witness  as  to 
such  matters  against  the  estate.  Held,  that 
minor  children  of  a  claimant  for  services  against 
the  decedent's  estate  were  not  disqualified  to 
testify  in  the  claimant's  behalf. 

SCd.  Note.— For  cases  in  point  see  Cent  Dig. 
50,  Witnesses,  {§  582-59711 

2.  New  Tbiax— Newlt  Dibcovkbxo  Evidence 
—Diligence. 

An  affidavit  on  an  application  for  a  new 
trial  for  newly  discovered  evidence  averred  that 


petitioner  before  the  trial  had  made  diligent 

search  for  evidence,  that  he  had  inquired  of  all 
persons  that  he  had  any  reason  to  believe  had 
any  knowledge  of  facts  which  would  sustain  his 
defense,  or  were  likely  to  have  any  knowledge 
of  the  facts,  and  personally  Interviewed  them. 
Held,  that  the  affidavit  was  fatally  defective 
under  the  rule  that  where  diligence  consist* 
in  making  inquiries,  the  time,  place,  and  cir- 
cumstances of  the  inquiries  made  must  be  set 
out  to  show  that  they  were  made  in  the  proper 
quarter  and  in  due  season. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  New  Trial,  If  807,  808.1 

Appeal  from  Circuit  Court  Lawrence  Coun- 
ty; J  as.  B.  Wilson,  Judge. 

Proceeding  by  Lea  sou  Larter  for  the  es- 
tablishment of  a  claim  for  services  against 
the  estate  of  Hiram  Taylor,  deceased.  From 
a  judgment  in  favor  of  claimant  the  estate 
appeals.  Affirmed. 

R  N.  Palmer  and  Bo  ruff  &  Boruff,  for  ap- 
pellant John  R.  East,  James  A.  Zaring,  and 
Ruf us  H.  East  for  appellee. 

COMSTOOK,  C  J.  Appellee  recovered 
judgment  for  $506.25  on  his  claim  filed  in  the 
court  below  for  services  alleged  to  have  been 
rendered  the  deceased,  Hiram  Taylor,  by  said 
claimant  and  certain  members  of  his  family. 
The  amount  demanded  was  (1,280,  and  the 
Items,  which  were  for  boarding,  washing,  and 
nursing  of  decedent  and  labor  performed  by 
claimant's  minor  children  extended  over  * 
series  of  years  from  1898  to  the  death  of  said 
decedent  March  17,  1905.  Upon  this  appeal 
appellant  discusses  only  the  action  of  the 
court  in  permitting  the  minor  children  of 
appellee  to  testify  in  his  behalf  as  to  their 
services,  and  in  refusing  to  grant  appellant 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence.  The  questions  In  this  or- 
der. 

In  this  state  the  general  rule  is  that  all  per- 
sons are  competent  witnesses.  Competency 
notwithstanding  Interest  is  the  rule,  and 
Incompetency  the  exception.  Section  508, 
Burns'  Ann.  St  1901  (section  498,  Rev.  St 
1881),  makes  an  exception  to  this  general  rule. 
It  provides  that  "suits  or  proceedings  in 
which  an  executor  or  administrator  Is  a  par- 
ty, Involving  matters  which  occurred  during 
the  lifetime  of  the  decedent  where  a  judg- 
ment or  allowance  may  be  made  or  rendered 
for  or  against  the  estate  represented  by  such 
executor  or  administrator,  any  person  who  is 
a  necessary  party  to  the  Issue  or  record, 
whose  Interest  Is  adverse  to  such  estate,  shall 
not  be  a  competent  witness  as  to  such  mat- 
ters against  such  estate,"  etc.  To  render  such 
witness  Incompetent  he  must  be  a  necessary 
party  to  the  issue,  as  well  as  to  the  record. 
Scherer  v.  Ingerman,  110  Ind.  428,  11  N.  E. 
8, 12  N.  B.  804 ;  Nlcklaus  et  al.  v.  Dahn  et  al, 
63  Ind.  87.  Note,  also,  Sloan  v.  Sloan,  21 
Ind.  App.  815,  52  N.  E.  418;  O  wings  v.  Jones 
et  al.,  151  Ind  80,  51  N.  E.  82,  and  cases  cit- 
ed The  witnesses  whose  competency  .was 
challenged  were  neither  parties  to  the  issue 
nor  the  record.  The  Interest  adverse  to  an 
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estate  which  under  the  statutes  disqualifies  a 
witness  must  be  certain  and  vested,  and  not 
remote.  Connelly  v.  O'Connor,  117  N.  Y.  91, 
22  N.  E.  753;  Nearpass  v.  Oilman,  104  N.  Y. 
506,  10  N.  E.  894;  Whitman  v.  Foley,  125 
N.  Y.  651,  26  N.  E.  725.  The  Interest  of  ap- 
pellee's children  was  such  as  affected  the 
weight  of  their  testimony  but  not  Its  com- 
petency. 

The  motion  for  a  new  trial  for  newly  dis- 
covered evidence  Is  based  upon  the  affidavits 
of  the  administrator  of  the  estate  and  of 
Charley  D.  and  Frank  Farmer,  respectively. 
The  affidavits  state:  That  Charley  D.  and 
Frank  Farmer  are  brothers.  Charley  Is  47 
and  Frank  51  years.  They  show  that  they 
had  known  Hiram  Taylor,  deceased,  for  15 
years;  that  during  the  years  1809,  1900, 
1901,  1902,  and  up  to  March,  1903,  the  said 
Taylor  lived  with,  boarded  with,  nursed,  and 
took  care  of  the  father  of  said  affiants  most 
of  the  time;  that  he  took  the  time  out  to 
come  to  Bedford  and  act  as  janitor  at  a 
church  and  attend  to  his  gardening  and  fruit, 
and  such  work  which  took  a  small  portion  of 
his  time,  and  that  at  the  rest  of  the  time 
he  was  there  staying  In  his  house  doing  the 
aforesaid  work.  They  further  say  that  they 
did  not  disclose  these  facts  because  they  did 
not  know  that  there  was  a  claim  against  the 
estate  of  decedent;  that  they  were  willing 
to  testify  to  these  facts.  The  administrator 
makes  oath  that,  "before  the  trial  of  this 
cause,  he  made  diligent  Inquiry  and  search 
for  evidence  to  support  and  sustain  the  al- 
legations of  his  various  answers  In  said 
cause,  and,  to  sustain  and  support  the  de- 
fense In  said  cause,  that  affiant  Inquired  of 
all  persons  that  he  had  any  reason  to  believe 
had  any  knowledge  any  facts  of  evidence 
that  would  sustain  the  defense  in  said  cause; 
that  he  made  diligent  search  and  Inquiry  of 
all  persons  likely  to  know  or  have  any  knowl- 
edge of  the  facts,  and  personally  Interviewed 
said  persons  as  to  their  knowledge  of  the 
facts  and  evidence  In  said  cause";  that  after 
the  trial,  to  wit,  July  3,  1906,  he  learned  for 
the  first  time  that  said  Charley  D.  and  Frank 
Farmer  would  testify  to  the  facts  set  out 
In  said  affidavits.  We  need  not  determine 
■whether  the  proposed  new  evidence  Is  cum- 
ulative or  whether  it  would  change  the  result. 
The  affidavit  of  the  administrator  does  not 
show  diligence  on  his  part  to  discover  the 
evidence  In  time  to  use  It  on  the  trial.  Dili- 
gence is  not  shown  by  general  allegations  of 
fact.  'The  facts  constituting  the  pretended 
diligence  must  be  set  forth  with  such  par- 
ticularity, definiteness,  and  clearness  that  the 
court  may  itself  see  on  the  face  of  the  plead- 
ing that  there  was  In  fact  proper  diligence." 
Bertram  v.  State  ex  rel.,  32  Ind.  App.  201,  60 
N.  B.  479;  Louisville  &  N.  R.  Co.  v.  Vlnyard, 

39  Ind.  App.  ,  79  N.  B.  384.   "If  It  consists 

in  making  Inquiries,  the  time,  the  place,  and 
circumstances  must  be  stated,  to  the  end  that 
the  court  may  know  that  such  inquiries  were 
made  in  the  proper  quarter,  and  in  due  sea- 
82  N.B.— 7 


son."   McDonald  et  al.  v.  Coryell  et  a!.,  134 
Ind.  493,  34  N.  B.  7,  and  cases  cited. 
Judgment  affirmed. 


(40  Ind.  App.  460) 
H.  RUMBLY  CO.  v.  MYER.   (No.  5.920.) 
(Appellate  Court  of  Indiana.  Divison  No.  L, 
Nov.  1,  1907.) 

1.  Master  and  Servant—  Risks  Assumed  bt 
Servant— Obvious  Dangers. 

An  employe  assumes  the  risk  of  ail  ordi- 
nary perils  incident  to  the  service,  and  is  charg- 
ed with  knowledge  of  such  perils  as  are  open 
and  obvious,  or  might  have  been  discovered  by 
him  in  the  exercise  of  ordinary  diligence. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  §§  550,  578.] 

2.  Same— Pleading: — Variance. 

In  an  action  for  injuries  because  of  the 
hazards  of  the  place  provided  for  the  work,  a 
general  allegation  of  the  servant's  want  of 
knowledge  thereof,  though  sufficient  when  alone, 
may  be  overcome  by  specific  statements  show- 
ing that  the  servant  must  have  known  of  the 
defects  or  dangers,  or  had  the  same  means  for 
such  knowledge  as  the  master  had. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §  846.] 

3.  Appeal  —  Review  —  Presumptions— Care 
Required  in  General. 

Nothing  to  the  contrary  appearing,  it  may 
be  assumed  on  appeal  In  an  action  by  an  em- 
ploye for  personal  injuries  that  plaintiff  en- 
gaged in  handling  heavy  machinery  had  suffi- 
cient help  safely  to  perform  the  work  assigned 
him;  that  he  was  a  man  of  mature  age  and 
possessed  all  of  his  faculties,  experienced,  and 
of  sufficient  understanding  to  apprehend  the 
dangers  of  the  service. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3673.] 

4.  Master  and  Servant— Injury  to  Serv- 
ant—Assumption or  Risk— Knowledge  or 
Defects— Dangers. 

A  corporation  dealing  in  heavy  machinery 
is  not  liable  to  an  employe,  whose  duty  it  was  to 
roll  large  traction  engine  wheels  from  one  part 
of  the  factory  to  another  over  a  certain  way  not 
protected  from  the  elements,  for  injuries  sus- 
tained while  so  transporting  a  wheel  In  its  top- 
pling over  because  of  the  unevenness  of  ice  and 
snow  on  the  way,  which  unevenness  was  not  ap- 
parent on  account  of  a  fresh  fall  of  snow,  since 
the  hazard  was  within  the  reasonable  limits  of 
the  apprehension  of  a  person  of  ordinary  ex- 
perience and  understanding. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  §§  577.  578.1 

Appeal  from  Circuit  Court,  Laporte  Coun- 
ty ;  John  C.  Rlchter,  Judge. 

Action  for  personal  injuries  by  George 
Myer  against  the  H.  Rumely  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Judgment  reversed,  with  instructions  to  sus- 
tain the  demurrer  to  the  complaint 

F.  E.  Osborn  and  W.  A.  McVey,  for  appel- 
lant M.  R.  Sutherland  and  R.  W.  Smith,  for 
appellee. 

MYERS,  J.  Action  by  appellee  against  ap- 
pellant to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  neg- 
ligence of  appellant  The  issues  formed  by 
an  amended  complaint  in  one  paragraph,  an- 
swered by  a  general  denial,  were  submitted 
to  a  Jury,  resulting  in  a  verdict  in  favor  of 
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appellee  for  $1,800.  Appellant's  motion  for 
a  new  trial  was  overruled,  and  judgment 
rendered  on  the  verdict 

For  a  reversal  of  this  judgment,  appellant 
Insists  (1)  that  the  trial  court  erred  in  over- 
ruling its  demurrer  to  the  amended  com- 
plaint. By  the  complaint,  It  is  made  to  ap- 
\pear  that  appellant,  a  corporation,  on  Janu- 
ary 31, 1905,  and  the  day  of  the  accident,  was 
engaged  in  manufactuirng  and  repairing 
threshing  machines,  traction  engines,  and 
other  articles,  In  the  city  of  Laporte  Ind.; 
that  appellee  was  in  Its  employ  as  a  common 
laborer ;  that  as  such  employs  It  was  a  part 
of  his  duty  to  assist  In  rolling  or  transport- 
ing from  one  part  of  appellant's  factory  to 
another  large  traction  wheels  composed  of 
Iron,  and  about  7  feet  in  diameter  and  18 
Inches  wide  at  the  rim  or  tire,  and  weighing 
about  1,000  pounds ;  that  on  said  day,  and 
pursuant  to  his  said  employment,  and  in  obe- 
dience to  instructions  from  appellant,  he, 
with  three  others  of  his  co-employes,  under- 
took to  remove  one  of  said  wheels  to  a  room 
known  as  the  "wrecking  room"  of  appellant's 
factory,  and,  in  order  to  do  so,  it  was  neces- 
sary to  roll  said  wheel  on  the  ground  across 
an  open  or  uncovered  space,  and  the  only 
way  provided  by  appellant  for  that  purpose ; 
that  appellant  negligently  permitted  said  way 
to  become  unsafe,  unfit,  and  In  a  dangerous 
condition  for  such  use,  in  this :  That  appel- 
lant negligently  failed  to  provide  a  roof  or 
covering  over  such  way,  and  negligently  per- 
mitted said  way  to  be  and  become  exposed  to 
the  weather,  and  at  that  time  to  become  cov- 
ered with  snow  and  Ice,  which  made  it  rough 
and  uneven,  thereby  making  the  same  unsafe 
and  dangerous  for  appellee  In  the  work  then 
and  there  engaged ;  that  said  way  at  the  time 
appellee  and  his  said  co-employes  were  so 
engaged  had  the  appearance  of  being  safe, 
even  and  smooth  by  reason  of  a  light  snow 
having  fallen  on  and  covering  the  rough  and 
uneven  snow  and  ice,  which  appellant  had 
negligently  permitted  to  accumulate  thereon ; 
"that  said  roughness,  unevenness,  and  unfit 
and  dangerous  condition  of  said  way  where 
plaintiff  and  his  said  co-employes  were  so 
directed  to  roll  said  wheel  was  well  known 
to  the  defendant,  and  defendant  well  knew 
that  said  wheels  were  liable  to  become  un- 
balanced and  tip  over  when  rolled  over  a 
rough  surface,  but,  notwithstanding  its  said 
knowledge  thereof,  It,  the  defendant,  negli- 
gently permitted  said  way  to  so  remain 
rough,  uneven,  unsafe  and  unfit  for  use  of 
this  plaintiff  and  his  said  co-employes  In  and 
about  the  rolling  of  said  wheel,  all  of  which 
said  roughness,  unevenness,  unsafe  and  unfit 
condition  of  said  way  was  unknown  to  this 
plaintiff  and  his  said  co-employes,  and  of 
which  plaintiff  or  his  said  co-employes  had  no 
knowledge  whatever";  that  appellee,  at  the 
direction  of  appellant  and  in  the  performance 
of  his  duty,  and  with  his  said  co-employes, 
attempted  to  roll  said  wheel  over  and  upon 
aald  way,  while  engaged  in  said  work,  and 


while  using  all  due  care  anl  caution  said 
wheel  came  upon  said  rough  and  uneven  snow 
and  ice,  and  became  Immediately  unbalanced, 
without  any  fault  or  negligence  on  the  part 
of  appellee  or  his  co-employ6s  so  assisting, 
and  by  reason  thereof  fell  upon  and  across 
the  leg  and  ankle  of  appellee,  seriously  and 
permanently  Injuring  him,  etc.  This  com- 
plaint proceeds  upon  the  theory  that  appel- 
lant was  negligent  in  not  furnishing  appellee 
with  a  safe  place  to  work.  That  an  employ- 
er must  use  ordinary  care  in  providing  a 
safe  place  for  his  employes  to  work  Is  no 
longer  a  question  In  this  state.  On  the  other 
hand,  it  is  as  firmly  settled  that  the  employe 
assumes  the  risk  of  all  ordinary  perils  Inci- 
dent to  the  service  in  which  he  is  engaged, 
and  is  charged  with  knowledge  of  such  perils 
as  are  open  and  obvious,  "or  such  as,  by  the 
exercise  of  ordinary  diligence  and  by  giving 
proper  heed  to  the  surroundings,  he  might 
have  discovered."  Hattaway  v.  Atlanta 
Steel,  etc.,  Co.,  155  Ind.  507,  518,  58  N.  E. 
718,  722;  O'Neal  v.  Chicago,  etc.,  Ry.  Co.,  132 
Ind.  110,  31  N.  E.  669;  Peirce,  Receiver,  v. 
Oliver,  18  Ind.  App.  87,  47  N.  E.  485.  In  an 
action  by  an  employe  against  his  master  for 
damages  for  injuries  received,  attributed  to 
the  hazards  of  the  place  provided  for  him  to 
work,  the  complaint  must  show  his  want  of 
knowledge  or  notice  of  such  defects  or  un- 
safety,  and  a  general  allegation  to  this  effect 
Is  sufficient,  but  such  allegation  may  be  over- 
come by  specific  statements  of  fact  "from 
which  it  Is  evident  that  the  servant  must 
have  known  of  the  defects  or  dangers,  or  had 
the  same  means  or  opportunity  for  such 
knowledge  as  the  master  had."  Baltimore, 
etc.,  R.  Co.  v.  Hunsucker,  33  Ind.  App.  27,  70 
N.  E.  556 ;  Louisville,  etc.,  R.  R.  Co.  v.  Kem- 
per, 147  Ind.  561,  565,  47  N.  E.  214,  and  cas- 
es there  cited ;  Corning  Steel  Co.  v.  Pohlplatz, 
29  Ind.  App.  250,  64  N.  E.  476.  In  Diamond 
Block  Coal  Co.  v.  Cuthbertson,  166  Ind.  290, 
76  N.  E.  1060,  It  Is  held  that  "the  law  exacts 
of  the  servant  the  use  of  his  faculties  and 
senses  in  ascertaining  whether  danger  actual- 
ly exists,  where  the  same  Is  obvious  or  open 
to  view;  but,  In  the  absence  of  apparent  or 
known  defects  or  perils  In  the  place  where 
he  works,  he  Is  not  bound  to  make  an  Inspec- 
tion thereof,  or  search  therein  in  order  to 
discover  whether  such  place  is  safe  or  un- 
safe"—citing  authorities.  "Obvious  defects  or 
perils  such  as  are  open  to  an  ordinarily  care- 
ful observation  are  regarded  by  the  law  as  per- 
ils incident  to  the  service,  and  latent  defects — 
those  not  discoverable  by  the  exercise  of  rea- 
sonable care — are  not  considered  as  risks 
incident  to  the  employment,  and  therefore  are 
never  assumed  by  the  servant" 

In  the  case  at  bar  the  facts  disclosed  by 
the  complaint  show  that  appellee  at  the  time 
he  was  Injured  was  engaged  In  his  regular 
employment ;  and,  nothing  to  the  contrary  ap- 
pearing, we  may  assume  that  he  had  suffi- 
cient help  safely  to  perform  the  work  as- 
signed him,  that  he  was  a  man  of  mature  age 
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and  possessed  of  all  his  faculties,  experi- 
enced, and  of  sufficient  understanding  to  ap- 
prehend the  dangers  of  the  service.  Myers  v. 
W.  C.  De  Pauw  Co.,  138  Ind.  590,  38  N.  E. 
37.  He  must  have  known  the  course  the 
wheel  must  take  to  the  wrecking  room,  for  It 
is  shown  that  appellant  had  provided  but  one 
way.  If  he  had  used  his  senses,  he  also  knew 
that  a  portion  of  this  way  was  uncovered  and 
subject  to  the  elements;  the  surroundings 
and  position  of  the  buildings;  the  season  of 
the  year;  the  climatic  conditions,  that  snow 
was  on  the  ground,  and  that  it  presented  a 
smooth  surface,  and  from  a  common  knowl- 
edge and  experience  likely  to  obscure  an  un- 
even surface  beneath ;  the  size,  material,  and 
probable  weight  of  the  wheel;  its  tendency 
to  tip  over  when  rolled  over  a  level  or  uneven 
surface;  and  the  probable  danger  from  its 
toppling  over.  It  is  the  law  that  the  servant 
may  rest  under  the  reasonable  belief  that 
"the  master  has  discharged  his  duty  under 
the  law,  and  has  exercised  reasonable  care 
in  furnishing  and  maintaining  a  safe  working 
place,  and  within  reasonable  limits  he  may 
act  upon  such  assumption."  Diamond  Block 
Coal  Co.  v.  Cuthbertson,  supra.  While  appel- 
lee disclaims  knowledge  of  the  roughness,  un- 
evenness,  unsafe  and  unfit  condition  of  said 
way,  yet  in  the  face  of  the  actual  conditions 
surrounding  him  immediately  before  and  at 
the  time  he  was  Injured,  and  his  opportunity 
to  see  and  understand  the  danger  that  would 
probably  or  might  arise  in  moving  such  a 
large  and  dangerously  heavy  wheel,  he  can 
hardly  be  heard  to  say  that  he  was  ignorant 
of  that  which  the  use  of  his  senses,  common 
experience,  and  Judgment  would  otherwise 
teach  him,  or  that  he  did  not  have  the  same 
means  and  opportunity  of  knowing  the  dan- 
ger incident  to  the  moving  of  the  wheel  be- 
cause of  the  alleged  defects,  as  that  pos- 
sessed by  the  master.  Louisville,  etc.,  R.  R. 
Co.  v.  Kemper,  supra;  Ames,  Administrator, 
v.  Lake  Shore,  etc.,  R.  R.  Co.,  135  Ind.  363, 
35  N.  E.  117 ;  Peerless  Stone  Co.  v.  Wray,  152 
Ind.  27,  51  N.  E.  326.  In  our  judgment  the 
facts  as  presented  by  the  complaint  warrant 
the  conclusion  that  the  hazard  of  the  place 
where  appellant  was  engaged  In  his  work 
was  within  the  reasonable  limits  of  the  ap- 
prehension of  a  person  of  ordinary  experi- 
ence and  understanding.  Under  this  view 
of  the  complaint  the  demurrer  should  have 
been  sustained. 

Judgment  reversed,  with  Instructions  to 
sustain  the  demurrer  to  the  complaint. 


(40  Ind.  App.  326) 

GRACE  v.  GLOBE  STOVE  &  RANGE  CO. 
(No.  5,906.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct.  8,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Guarding Machinery. 

Where  a  line  shaft  was  operated  in  defend- 
ant's factory  eight  feet  above  the  floor  in  the 
nsual  and  generally  accepted  manner  of  such 


shafts,  defendant  was  not  required  by  statute 
to  further  guard  the  same  to  prevent  injury  to 
employes. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  228-231.] 

2.  Same — Contributory  Neoligence. 

Plaintiff,  an  experienced  buffer  operator  in 
defendant's  stove  factory,  was  required  to  re- 
pair a  belt  connecting  the  line  shaft  with  his 
machine.  While  endeavoring  to  place  the  belt 
over  the  shaft  hanger,  while  the  shaft  was  in 
motion,  plaintiff  got  his  arm  caught  and  injured 
in  the  shaft.  Defendant  had  provided  a  table  or 
platform  to  be  used  in  lacing  belts  and  a  friction 
clutch  to  stop  the  line  shaft,  which  it  was  the 
duty  of  the  engineer  to  do,  when  requested,  and, 
if  plaintiff  hnd  stopped  the  shaft  while  placing 
the  belt  over  the  hanger,  he  would  not  have  been 
injured.  He  had  never  been  instructed  to  per- 
form such  work  in  any  other  manner  than  by 
the  safe  means  provided,  though  there  was  no 
evidence  that  the  shaft  had  ever  been  stopped 
for  that  purpose.  Held,  that  plaintiff  volun- 
tarily selected  a  dangerous  method  of  doing  the 
work,  and  that  his  own  negligence  was  the  proxi- 
mate cause  of  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  745.] 

3.  Same— Duty  of  Employers. 

Employers  are  not  insurers  of  their  em- 
ployes' safety,  nor  are  they  required  to  use  ex- 
traordinary care,  but  are  only  required  to  pro- 
vide facilities  in  the  manner  generally  accepted 
in  other  similar  factories  to  guard  against  in- 
juries to  employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  173.] 

4.  Same— Pleading— Issues. 

Where  plaintiff  was  injured  while  preparing 
to  repair  a  belt,  and  it  was  not  alleged  that  it 
was  the  custom  in  the  factory  to  adjust  the  belt 
on  the  shaft  hanger  and  lace  it  in  the  manner 
plaintiff  attempted  to  do,  a  verdict  for  plaintiff 
could  not  be  sustained  on  that  theory. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1197.] 

■5.  Same— Construction. 

Where  plaintiff  was  injured  while  attempt- 
ing to  place  a  belt  on  the  shaft  hanger  prepara- 
tory to  relacing  it,  an  allegation  that  plaintiff 
had  often  mended  the  belt  while  the  shaft  was 
in  motion  was  not  an  allegation  that  it  was  the 
custom  sanctioned  by  defendant  to  adjust  the 
belt  to  the  hanger,  while  the  shaft  was  moving 
at  a  high  rate  of  speed. 

Appeal  from  Circuit  Court,  Howard  Coun- 
ty; J.  F.  Elliott,  Judge. 

Action  by  Michael  Grace  against  the  Globe 
Stove  &  Range  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Bell  &  Purdum,  Jno.  B.  Joyce,  and  Cooper 
&  Gerhart,  for  appellant  Blacklldge,  Shir- 
ley 6t  Wolf,  for  appellee. 

HADLEY,  J.  This  is  an  action  instituted 
against  appellee  for  damages  for  personal 
injuries  sustained  by  appellant  while  in  the 
employ  of  appellee. 

The  complaint  Is  in  one  paragraph,  and 
avers  that  appellee  Is  an  Indiana  corporation 
engaged  in  manufacturing  stoves  and  rauges; 
that  appellant  was  an  employe  In  its  factory 
at  Kokomo;  that  his  duty  consisted  in  man- 
aging and  operating  a  machine  called  the 
"buffer,"  which  was  used  for  the  purpose  of 
polishing  metal;  that  said  machine  was  driv- 
en by  a  belt,  connecting  it  with  a  counter- 
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shaft  directly  over  said  machine,  said  coun- 
tershaft being  driven  by  a  belt  extending 
from  the  same  to  a  line  shaft,  about  20  feet 
away;  that  said  line  shaft  was  driven  at  a 
high  rate  of  speed  by  a  gas  engine;  that  the 
belt  connecting  the  line  shaft  with  the  coun- 
tershaft was  old  and  frequently  broke;  that 
it  was  appellant's  duty  to  mend  said  belt 
whenever  it  broke;  that,  in  order  to  make 
said  belt  perform  said  work,  appellant  wa3 
compelled  to  and  did  use  a  large  amount  of 
belt  dressing  on  said  belt;  that  said  dressing 
caused  It  to  stick  to  said  pulleys  and  any- 
thing else  with  which  it  came  In  contact; 
that  It  was  the  custom  In  said  factory  to 
throw  said  belt  off  the  pulley  on  said  line 
shaft  every  evening  when  work  was  stopped, 
and  also  at  other  times  when  said  engine 
was  stopped;  that,  when  said  belt  was 
thrown  off  of  said  pulley,  It  was  hung  on  a 
hanger  by  which  said  line  shaft  was  sup- 
ported and  fastened  to  the  floor  above  It; 
that  said  line  shaft  was  about  eight  feet 
above  the  floor  whereon  appellant  worked; 
that  a  run  board  had  been  placed  about  four 
feet  above  the  floor  under  said  line  shaft 
for  the  workmen  to  stand  on,  so  as  to  reach 
said  shaft  for  the  purpose  of  adjusting  said 
belts  and  for  any  other  purpose  necessary; 
that  on  the  26th  day  of  May,  1903,  said  belt 
broke;  that  appellant  got  ready  to  mend  it; 
that  said  belt  was  then  hanging  loosely  on 
said  line  shaft  and  countershaft;  that  said 
line  shaft  was  In  motion;  that  to  have  stop- 
ed  it  would  have  stopped  much  other  ma- 
chinery besides  the  machine  which  appellant 
was  operating,  and  would  have  caused  sev- 
eral men  to  have  been  idle;  that  appellant 
had  often  mended  said  belt  under  like  cir- 
cumstances; that  a  portion  of  the  belt  dress- 
ing that  had  been  used  on  the  belt  as  afore- 
said had  fallen  off  and  adhered  to  said  line 
shaft,  causing  its  surface  to  become  sticky 
and  adhesive;  that  the  motion  of  said  line 
shaft  kept  said  belt  constantly  moving,  so 
that  it  was  Impossible  to  mend  it;  that  ap- 
pellant, for  the  purpose  of  getting  said  belt 
still,  attempted  to  place  it  on  the  hanger  be- 
fore mentioned;  that,  in  order  to  do  so,  he 
was  compelled  to  get  upon  said  run  board, 
and  thereby  came  in  close  and  dangerous 
proximity  to  said  line  shaft;  that  while 
standing  on  said  run  board  and  carefully  at- 
tempting to  place  said  belt  on  said  hanger, 
and  while  exercising  due  care  and  caution  to 
avoid  injury,  said  belt  adhered  to  said  line 
shaft  and  caught  appellant's  arm,  which 
was  thereby  twisted  and  broken,  causing  In- 
jury, etc.;  that  on  and  prior  to  said  date  said 
line  shaft  was  dangerous,  In  that  it  was 
wholly  unprotected  and  unguarded  in  any 
way,  a  fact  well  known  to  appellee;  that, 
notwithstanding  such  knowledge,  appellee 
carelessly  and  negligently  permitted  said 
shaft  to  remain  unprotected  and  unguarded; 
that,  by  reason  of  said  negligent  failure  of 
ai  pellee,  appellant  while  in  the  performance 
of  his  duties  as  an  employe  of  appellee,  and 


by  appellee's  direction  and  instruction,  re- 
ceived the  injury  above  specified. 

To  this  complaint  appellee  filed  general  de- 
murrer, which  demurrer  was  overruled.  An- 
swer In  general  denial,  trial  by  jury,  finding 
for  appellant  by  general  verdict  and  an- 
swers to  interrogatories.  Upon  motion,  judg- 
ment rendered  in  favor  of  appellee  on  the 
answer  to  interrogatories.  This  ruling  of 
the  court  is  assigned  as  error.  The  answers 
of  the  Jury  to  the  interrogatories  propound- 
ed show  that  appellant  was  23  years  old 
when  he  was  injured;  that  he  had  been  oper- 
ating the  buffer  23  months;  that  it  was  his 
duty  to  relace  or  mend  said  belt,  and  that 
he  had  been  In  the  habit  for  a  year  or  more 
of  relacing  the  same;  that  appellee  had  pro- 
vided for  the  use  of  appellant  and  Its  other 
employes  a  high  table  or  platform,  by  means 
of  which  the  employe*  were  able  to  reach 
said  belt  in  such  a  manner  as  to  mend  the 
sa me  when  required  without  coming  in  con- 
tact with  either  of  said  shafts  or  the  ma- 
chinery; that  appellant  knew  prior  to  his  in- 
jury that  appellee  had  provided  this  table 
for  said  purpose;  that  said  table  was  in  ap- 
pellee's factory  at  the  time  appellant  was  in- 
jured; that  appellant  made  Inquiry  for  said 
table  on  the  date  of  said  Injury  for  the  pur- 
pose of  enabling  him  to  reach  the  belt,  in 
order  to  relace  the  same;  that  said  table  was 
so  constructed  as  to  be  readily  moved  from 
one  place  to  another  when  necessary  to 
reach  the  belt  connecting  said  line  shaft 
with  the  countershaft  operating  said  buffer; 
that  there  was  a  partition  running  parallel 
with  and  about  18  inches  west  of  said  line 
shaft  extending  from  the  floor  to  the  height 
of  about  four  feet,  provided  with  a  two  by 
four  scantling  at  the  top;  that  this  partition 
was  not  designed  or  Intended  as  a  walk  or 
run  board  for  the  use  of  appellee's  employes, 
but  was  used  for  that  purpose;  that  no  of- 
ficer or  agent  of  appellee  had  ever  instructed 
appellant  to  use  said  partition  for  the  pur- 
pose of  reaching  said  line  shaft  or  the  pulley 
or  belt  connected  therewith;  that  appellee,  at 
the  time  he  was  injured,  was  attempting  to 
adjust  the  belt  to  one  of  the  hangers,  bo  as 
to  prevent  the  same  from  coming  In  contact 
with  said  line  shaft  while  he  was  mending 
or  relacing  the  same;  that  said  line  shaft 
was  revolving  at  the  rate  of  about  275  revo- 
lutions per  minute  at  the  time  appellant  at- 
tempted to  adjust  said  belt  to  said  hanger 
from  his  position  on  the  top  of  said  parti- 
tion; that  appellant's  Injury  was  caused  by 
his  arm  being  caught  by  said  belt  and 
wound  around  said  shaft  In  attemptinp  to 
adjust  said  belt  to  said  banger  while  said 
shaft  was  running  at  the  rate  of  275  revo- 
lutions per  minute,  and  while  appellant  was 
standing  on  said  partition;  that  said  line- 
shaft  was  provided  with  a  friction  clutch, 
whereby  it  could  be  thrown  out  of  gear  at 
any  time  when  necessary  to  stop  the  same, 
in  order  to  adjust  the  belt  or  make  any  nec- 
essary repairs  of  the  appliance  connected 


Digitized  by  Google 


Ind.)  GRACE  v  GLOBE  STOVE  &  RANGE  CO.  101 


with  aald  line  shaft;  that  It  was  the  duty  of 
the  engineer  In  appellee's  factory  whenever 
It  was  necessary  to  adjust  the  belting  to  the 
pulleys  connected  with  said  line  shaft,  or  for 
appellee's  employes  to  come  In  contact  with 
said  line  shaft  or  pulley  in  making  needed 
repairs  or  adjustments,  to  stop  said  line 
shaft  or  reduce  the  speed  thereof  by  means 
of  said  friction  clutch  so  as  to  avoid  injury 
to  said  employes  so  engaged  in  making  said 
repairs  or  adjustments;  that  It  was  highly 
dangerous  for  appellant  to  attempt  to  adjust 
said  belt  to  said  hanger  while  standing  on 
said  partition  wall,  and  while  said  shaft 
and  pulley  were  revolving  at  the  rate  of  275 
revolutions  per  minute;  that  appellant  could 
have  caused  said  line  shaft  and  pulley  to  be 
stopped  by  means  of  said  friction  clutch  by 
requesting  the  engineer  to  stop  the  same  in 
order  to  enable  him  to  adjust  or  attach  said 
belt  to  said  hanger  immediately  before  he 
was  injured;  that  no  officer,  superintendent, 
foreman,  or  agent  of  appellee  had  ever  in- 
structed or  advised  appellant  to  attempt  to 
attach  said  belt  to  said  hanger. while  said 
shaft  and  pulley  were  revolving  or  In  mo- 
tion; that,  if  appellant  bad  caused  said  shaft 
to  be  stopped  immediately  before  attempting 
to  adjust  said  belt  In  the  manner  he  was 
attempting  to  do  when  Injured,  he  could  have 
so  adjusted  the  same  without  risk  of  having 
his  arm  drawn  around  said  shaft;  that  it 
would  have  been  much  safer  for  appellant 
to  have  attempted  to  adjust  said  belt  as  he 
was  attempting  to  do  when  Injured,  if  he 
had  caused  said  line  shaft  to  stop  long 
enough  to  enable  him  to  make  such  adjust- 
ment; that  appellant  could  have  adjusted 
said  belt  to  said  hanger  with  reasonable  safe- 
ty. If  said  shaft  had  not  been  in  motion  at 
the  time;  that  no  officer,  superintendent,  or 
foreman  of  appellee  at  or  prior  to  the  time 
appellant  was  Injured  had  any  knowledge  he 
was  about  to  adjust  said  belt  to  said  hanger 
while  the  said  shaft  was  in  motion;  that  it 
would  have  been  necessary  to  stop  said  shaft 
30  seconds  in  order  to  have  enabled  appel- 
lant to  have  attached  said  belt  to  said  bang- 
er while  the  same  was  not  in  motion;  that, 
if  said  belt  had  been  attached  to  said  hanger 
while  said  Hne  shaft  was  not  in  motion,  ap- 
pellant could  then  have  mended  said  belt  by 
means  of  said  table  with  reasonable  safety; 
that  said  line  shaft  was  placed  at  such  an 
elevation  from  the  floor  of  appellee's  factory 
as  to  avoid  danger  of  coming  in  contact 
therewith  by  appellant  while  operating  the 
machine  or  while  appellee's  employes  were 
walking  about  on  the  floor  of  said  factory; 
that,  In  order  to  come  In  contact  with  said 
line  shaft,  it  was  necessary  for  appellant  to 
climb  upon  some  elevation  two  feet  or  more 
above  said  floor;  that  said  line  shaft  was 
maintained  in  appellee's  factory  at  and  prior 
to  the  time  of  appellant's  Injury  in  the  usual 
and  generally  accepted  manner,  as  such  line 
shafts  are  maintained  In  order  to  best  pro- 
tect employes  In  factories  from  injury  by 


coming  In  contact  therewith;  that  appellant 
had  been  familiar  with  the  condition  of  the 
line  shaft  and  pulley,  at  the  point  where  he 
was  injured,  23  mouths;  that  there  was  no 
condition  of  danger  about  said  Hne  shaft, 
pulley,  or  belt  of  which  appellant  was  igno- 
rant prior  to  his  Injury. 

It  Is  the  theory  of  this  action  that  the  neg- 
ligence of  the  appellee  consisted  In  falling  to 
perform  the  statutory  duty  of  properly  guard- 
ing the  line  shaft  upon  which  appellant  was 
Injured.  It  is  earnestly  Insisted  by  the  ap- 
pellee that  this  shaft,  located  as  It  was,  eight 
feet  from  the  floor,  did  not  require  any  fur- 
ther protection;  that  the  Jury  found  in  an- 
swer to  Interrogatory  No.  42  that  said  line 
shaft  was  maintained  in  appellee's  factory  in 
the  usual  and  generally  accepted  manner 
such  shafts  are  maintained,  in  order  to  best 
protect  employes  from  injury  by  coming  In 
contact  therewith.  The  statute  does  not  re- 
quire that  every  piece  of  machinery  In  a  large 
building  should  be  guarded.  Factories  are 
only  required  to  guard  against  such  dangers 
as  would  occur  to  a  reasonably  prudent  man, 
as  liable  to  happen.  Robertson  v.  Ford,  164 
Ind.  538,  74  N.  E.  1 ;  Glens  Falls,  etc.,  Co.  v. 
Travelers',  etc.,  Co.,  162  N.  Y.  390,  56  N.  E. 
897 ;  Cobb  v.  Welcher,  75  Hun,  283,  26  N.  Y. 
Supp.  1068.  It  is  also  clear  from  the  answers 
to  the  interrogatories  that  the  proximate 
cause  of  appellant's  injury  was  his  own  neg- 
ligence. The  jury  found  that  appellee  had 
provided  a  table  or  platform  to  be  used  In 
lacing  belts ;  that  it  had  provided  a  friction 
clutch  to  stop  the  line  shaft ;  that  it  was  the 
duty  of  the  engineer,  when  requested,  to  stop 
said  line  shaft ;  that  to  have  stopped  the  line 
shaft  to  have  enabled  appellant  to  have  plac- 
ed the  belt  over  the  hanger  would  not  have 
taken  over  30  seconds;  that,  If  appellant  had 
employed  these  means  thus  provided  for  the 
work  he  set  about  to  do,  he  could  have  per- 
formed it  with  reasonable  safety;  and  that 
to  undertake  it  In  the  manner  he  did  was 
highly  dangerous.  It  Is  true  the  jury  found 
that  there  was  no  evidence  that  the  line  shaft 
had  ever  been  stopped  for  such  purpose ;  but 
the  jury  also  found  that  no  officer,  superin- 
tendent, or  foreman  of  appellee  had  ever  In- 
structed appellant  to  perform  this  hazardous 
feat  In  any  other  manner  than  by  the  safe 
means  provided,  as  aforesaid.  It  Is  also 
found  that  appellant  knew  of  the  safe  means 
provided  for  him,  and  also  knew  the  danger- 
ous character  of  the  manner  he  undertook  to 
perform  his  task.  This  brings  his  act  within 
the  rule  that  where  the  employer  provides  a 
safe  way  for  the  employe-  to  perform  a  given 
task,  and  the  employe  chooses  to  perform  It 
In  another  and  more  dangerous  way,  and  is 
Injured  thereby,  the  employer  cannot  be  held 
liable.  Consolidated  Stone  Co.  v.  Redmon,  23 
Ind.  App.  319,  55  N.  B.  454 ;  Chamberlain  v. 
Weymlre,  32  Ind.  App.  442,  68  N.  E.  306,  70 
N.  E.  81 ;  Wabash  Paper  Co.  v.  Webb,  146 
Ind.  303,  45  N.  E.  474.  The  jury  found  that 
this  shaft  was  maintained  in  the  usual  and 
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generally  accepted  manner,  as  such  shafts  are 
maintained  In  factories,  In  order  to  best  pro- 
tect its  employes.  Extraordinary  care  can- 
not be  demanded.  Wabash  Paper  Co.  v. 
Webb,  supra.  Employers  are  not  Insurers  of 
their  employes'  safety.  Robertson  v.  Ford, 
supra. 

Appellant  had  worked  in  this  factory  23 
montbs.  He  was  23  years  old.  All  of  the 
perils  he  encountered  when  Injured  were 
open  and  obvious  and  known  to  him.  His 
employers  had  provided  him  reasonably  safe 
means  and  appliances  for  the  performance  of 
his  duties,  all  of  which  he  knew.  He  chose 
to  perform  his  task  in  his  own  and  a  more 
dangerous  way.  all  of  which  facts  are  in 
Irreconcilable  conflict  with  the  finding  in  the 
general  verdict  that  he  should  recover  from 
appellee.  It  is  urged  as  a  reconciliation  of 
the  answers  to  interrogatories  with  the  gen- 
eral verdict  that  there  might  have  been  evi- 
dence that  It  was  the  custom  in  this  factory 
to  adjust  the  belt  on  the  hanger,  and  lace 
the  belt  in  the  manner  appellant  attempted 
to  do  it ;  but  the  complaint  does  not  proceed 
upon  such  theory.  There  are  no  averments 
in  the  pleadings  to  warrant  such  evidence. 

It  is  averred  that  appellant  had  often 
mended  the  belt  under  like  circumstances — 1. 
e.,  while  the  line  shaft  was  in  motion — but 
appellant  was  not  injured  while  mending  the 
belt,  but  while  attempting  to  place  it  on  the 
hanger  preparatory  to  relacing  It.  This  aver- 
ment falls  far  short  of  alleging  that  it  was 
the  custom  sanctioned  by  appellee  to  adjust 
the  belt  to  the  hanger  while  the  shaft  was 
moving  at  a  high  rate  of  speed 

In  our  view  of  the  case,  it  is  unnecessary 
to  consider  other  questions  presented. 

Judgment  affirmed. 


(40  Ind.  App.  333) 

INDIANAPOLIS   ST.   RY,.  CO.   v.  FEAR- 
NAUGHT.  (No.  6.107.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  9,  1907.) 

L  Limitation  of  Actions  —  Commencement 

of  Perioi>— Personal  Injuries. 

Limitations  begin  to  run  against  an  action 
for  personal  injury  from  the  date  of  the  injury 
when  the  right  of  action  accrues. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §  302.] 

2.  Same  —  Pleading  —  Amendment  —  Ne* 
Cause  of  Action. 

Plaintiff  was  injured  by  the  rear  trucks  of 
a  street  car  missing  a  switch  and  throwing  the 
rear  of  the  car  against  a  surrey  in  which  she 
was  riding.  The  complaint  in  one  paragraph 
charged  that  the  accident  was  caused  by  the 
defective  condition  of  the  switch  and  by  the  neg- 
ligent and  dangerous  speed  of  the  car,  and  the 
second  paragraph  charged  negligence  in  the  rate 
of  speed  only,  which  caused  the  switch  to  be 
thrown,  causing  the  rear  trucks  of  the  car  to 
turn  on  to  another  track.  A  trial  amendment 
filed  after  limitations  had  run  charged  that  the 
accident  occurred  because  of  defendant's  negli- 
gence in  allowing  the  switch  to  become  defective 
and  in  failing  to  repair  it,  together  with  the 
negligence  of  defendant's  employes  in  operating 
the  car  at  a  dangerous  rate  of  speed.  The 


amendment  also  contained  a  second  paragraph, 
which  was  the  same  as  the  second  paragraph 
of  the  original  complaint,  with  the  additional 
charge  that  defendant's  servants  at  the  time 
of  the  accident  were  acting  in  the  line  of  their 
duty.  Held,  that  the  original  and  amended  com- 
plaints described  the  same  cause  of  action,  and 
that  the  cause  of  action  alleged  in  the  amend- 
ment was  therefore  not  barred.  ' 

lEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  5  545.] 

3.  Appeal— Reswearing  Jury— Objections- 
Scope.  ' 

After  the  filing  of  a  trial  amendment,  de- 
fendant objected  to  certain  evidence,  because  the 
cause  was  then  before  the  court  on  the  amended 
complaint,  and  could  not  be  properly  submitted 
to  the  jury  in  the  box  for  trial,  and  that  such 
jury  was  not  authorized  on  hearing  such  evi- 
dence to  render  any  verdict  on  the  amended  com- 
plaint. Held,  that  such  objection  was  insuffi- 
cient to  present  the  question  on  appeal  that  the 
jury  should  have  been  resworn  after  the  filing 
of  the  amendment. 

4.  Trial  —  Instructions  —  Mandatory  In- 
structions—Province of  Jubt  —  Negli- 
gence— Assumed  Facts. 

The  court  charged  that  if  defendant's  switch 
had  become  defective  prior  to  the  accident,  and 
was  thereby  liable  to  be  thrown  so  as  to  allow 
the  rear  trucks  of  defendant's  street  cars  to 
turn  on  to  another  track  and  be  likely  to  In- 
jure persons  in  vehicles  on  the  street,  and  if  de- 
fendant knew  or  could  have  ascertained  the 
dangerous  condition  of  the  switch  in  time  to 
place  it  in  a  reasonably  safe  condition  prior  to 
the  accident,  but  failed  to  do  so,  and  if  at  the 
time  and  place  in  question  one  of  defendant's 
cars  was  run  by  defendant's  employes  at  a  neg- 
ligent rate  of  speed  over  the  switch,  and  the  ac- 
cident was  the  proximate  result  of  defendant's 
negligence  in  the  particulars  stated,  and  plaintiff 
was  injured  as  averred,  then  she  was  entitled 
to  recover,  if  she  was  free  from  any  negligence 
proximately  contributing  to  her  injury.  Held, 
that  such  instruction  was  not  mandatory  nor 
objectionable  as  invading  the  province  of  the 
jury,  and  that  it  was  also  not  defective  as  stat- 
ing facts  that  constituted  negligence,  nor  aa 
assuming  that  the  condition  of  the  switch  was 
negligent. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; J.  M.  Leathers,  Judge. 

Action  by  Jennie  Fearnaught  against  the 
Indianapolis  Street  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

See  79  N.  E.  217. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
J.  E.  Bell,  for  appellee. 

COMSTOCK,  C.  J.  Appellee,  who  was  plain- 
tiff below,  recovered  judgment  against  ap- 
pellant in  the  sum  of  $5,000  for  personal 
injuries.  It  is  alleged  that  she  sustained 
such  Injuries  by  reason  of  a  "collision  be- 
tween a  carriage  in  which  she  was  riding 
and  one  of  appellant's  street  cars.  Appellee 
was  on  the  back  seat  of  a  one  horse  6urrey 
which  was  being  driven  north  on  the  east 
side  of  South  Illinois  street.  Appellant's  car 
was  coming  south  on  the  west  track  on  said 
street.  At  the  intersection  of  the  car  tracks 
on  Maryland  and  Illinois  streets,  the  front 
trucks  of  said  car  passed  safely  over  the 
switches  there  located,  but  the  hind  trucks 
turned  east  on  Maryland  street,  throwing  the 
back  end  of  the  car  against  the  horse  and  the 
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surrey  In  -which  the  plaintiff  was  riding." 
The  original  complaint  was  in  two  para- 
graphs. The  first  charged  that  the  accident 
occurred  by  reason  of  the  defective,  worn, 
and  loosened  condition  of  the  switch  and  by 
reason  of  the  rapid,  careless,  negligent,  and 
dangerous  rate  of  speed  of  said  car.  The 
second  charges  negligence  in  the  rate  of 
speed  only,  which  caused  the  switch  to  be 
thrown,  causing  the  hind  trucks  of  the  car 
to  turn  toward  Maryland  street.  It  does  not 
charge  that  the  switch  was  In  a  defective 
condition.  Defendant  answered  by  general 
denial.  Upon  the  issues  thus  formed  the 
Jury  was  Impaneled,  and  after  the  evidence 
was  partially  heard  plaintiff  was  granted 
leave,  over  defendant's  objection,  to  file  an 
amended  complaint  In  two  paragraphs.  The 
first  paragraph  of  the  amended  complaint 
charges  that  the  accident  occurred  by  reason 
of  the  negligence  of  the  defendant  in  allow- 
Ing  the  switch  to  become  defective,  *  worn, 
and  loosened  and  In  negligently  falling  to  re- 
pair the  same,  together  with  the  negligence 
and  carelessness  of  the  defendant's  employes 
acting  in  the  line  of  their  duty  In  operating 
the  car  at  a  rapid  and  dangerous  rate  of 
speed.  The  second  paragraph  Is  the  same  as 
the  second  paragraph  in  the  original  com- 
plaint, with  the  additional  charge  that  the 
defendant's  servants  at  the  time  of  the  ac- 
cident were  acting  In  the  line  of  their  duty. 
Defendant's  demurrer  for  want  of  facts  to 
each  paragraph  of  said  amended  complaint 
was  overruled.  Defendant  thereupon  answer- 
ed In  four  paragraphs.  The  first  was  a  gen- 
eral denial.  The  other  three  pleaded  the 
statute  of  limitations.  Plaintiff  replied  to 
the  second,  third,  and  fourth  paragraphs  by 
general  denial. 

Appellant  argues  that  the  first  and  second 
paragraphs  of  the  complaint  was  each  Insuffi- 
cient upon  various  grounds,  specifying  them ; 
that,  the  original  complaint  not  being  suffi- 
cient to  withstand  a  demurrer  for  want  of 
facts,  an  amended  complaint  based  upon  the 
same  accident  as  the  original  complaint  and 
stating  the  circumstances  in  the  same  way, 
if  filed  more  than  two  years  after  the  acci- 
dent, would  be  barred  by  the  statute  of  lim- 
itations. It  Is  true  that  actions  for  Injuries 
to  the  person  shall  be  commenced  two  years 
after  the  cause  of  action  has  accrued.  Sec- 
tion 294,  Burns'  Ann.  St  1901.  The  cause  of 
action  accrues  from  the  date  of  the  injury. 
Hanna,  Adm'r,  v.  Jeffersonville  R.  R.  Co.,  32 
Ind.  113.  The  statute  of  limitations  com- 
mences to  run  when  the  right  of  action  ac- 
crues. The  Injury  occurred  April  13,  1902. 
Plaintiff's  amended  complaint  was  filed  April 
25,  1905.  The  two  years  allowed  by  statute 
for  bringing  the  action  had  therefore  expired 
before  the  filing  of  the  amended  complaint. 
It  is  earnestly  argued  that  the  right  of  action 
was  not  saved  from  the  operation  of  the 
statute  of  limitations.  The  proposition  of 
counsel  is  supported  by  decisions  outside  the 
estate.   A  different  rule  obtains  in  this  state. 


103 

The  J.,  M.  &  I.  R.  R.  Co.  v.  Hendricks, 
Adm'r,  41  Ind.  48,  was  an  action  brought  by 
the  administrator  to  recover  damages  for  the 
death  of  bis  decedent  caused  by  the  alleged 
negligence  of  the  defendant  In  the  first  trial 
plaintiff  had  Judgment  which  was  reversed 
upon  the  ground  that  the  complaint  was  in- 
sufficient for  want  of  facts.  Following  this 
ruling  of  the  Supreme  Court  the  court  below 
sustained  a  demurrer  to  the  complaint,  and 
thereupon  the  plaintiff  filed  an  amended  com- 
plaint four  years  after  the  original  cause  of 
action  had  accrued.  The  defendant  Insisted 
that  a  new  cause  of  action  was  stated;  which 
was  barred  by  the  statute  of  limitations. 
In  the  course  of  the  opinion  the  court  said : 
"In  our  opinion  the  cause  of  action  as  set 
forth  In  the  two  paragraphs  of  the  complaint 
as  amended  Is  the  same  as,  and  Identical 
with,  that  set  forth  In  the  original  complaint 
It  is  neither  new  nor  different  The  cause 
of  action  as  set  forth  in  the  original  and 
amended  complaints  was  the  death  of  Mrs. 
Hendricks  caused  by  the  wrongful  act  or 
omission  of  the  Jeffersonville  Railroad  Com- 
pany, and  without  fault  on  her  part  and  not 
the  particular  manner  or  means  of  her  death. 
The  new  facts  stated  relate  to  the  time  and 
fact  of  the  death  of  the  decedent  as  alleged 
in  the  original  complaint.  The  position  of 
counsel  for  appellant  would  be  correct  if  the 
new  facts  stated  related  to  a  time  and  trans- 
action different  from  the  one  set  out  In 
the  original  complaint  The  cause  of  action 
arose,  if  at  all,  the  moment  the  death  was 
caused  by  the  company's  wrongful  act,  and  It 
then  only  became  a  question  of  fact  and 
hence  of  evidence  what  was  the  wrongful 
act"  The  case  is  cited  and  followed  in  the 
following  Indiana  cases:  Cleveland,  eta, 
R.  Co.  v.  Bergschicker,  162  Ind.  108-111.  69 
N.  E.  1000;  Blake  v.  Minkner,  136  Ind.  418, 
36  N.  E.  246;  Evans  v.  Nealis,  69  Ind.  148; 
Sidener  v.  Galbraith,  63  Ind.  89;  Shirk  v. 
Coyle,  2  Ind.  App.  354,  27  N.  E.  638;  Ohio, 
etc.,  R.  Co.  v.  Stein,  140  Ind.  62,  39  N.  E. 
246;  Chicago,  etc.,  R.  Co.  v.  Bills,  118  Ind. 
221,  20  N.  E.  775.  See,  also,  Texas,  etc..  Ry. 
Co.  v.  Cox,  145  U.  S.  593,  12  Sup.  Ct.  905, 
36  L.  Ed.  829 ;  Smith  v.  Missouri  Pac.  Ry. 
Co..  56  Fed.  458,  5  C.  C.  A.  557 ;  Van  Doren. 
v.  Railroad  Co.,  93  Fed.  260,  35  C.  C.  A.  282; 
Chicago  City  Ry.  Co.  v.  Cooney,  196  111.  466, 
63  N.  E.  1029 ;  Zieverink  v.  Kemper,  50  Ohio 
St  208,  34  N.  E.  250.  The  facts  set  out  in 
the  original  and  in  the  amended  complaint 
In  the  case  at  bar  manifestly  describe  the 
same  occurrence,  and  show  that  the  negli- 
gence of  appellant  caused  appellee's  injury, 
and  the  court  did  not  err  in  overruling  the 
demurrers. 

Upon  the  filing  of  the  amended  complaint 
counsel  for  appellant  filed  a  motion  for 
judgment  on  the  pleadings  as  they  then 
stood.  This  motion  was  overruled.  The  ar- 
gument urged  in  support  of  this  motion  is 
founded  upon  the  proposition  for  which  ap- 
pellant contends  that  the  amended  complaint 
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states  a  new  cause  of  action.  That  question 
'has  already  been  considered.  It  is  contended 
that  the  court  erred  In  not  causing  the  jury 
to  be  resworn  after  the  filing  of  the  amended 
complaint  and  answers  and  replies  thereto. 
It  does  not  appear  that  the  appellant  asked 
that  the  jury  be  resworn.  In  Knowels  et  ah 
v.  Rexroth,  67  Ind.  59,  the  Supreme  Court 
has  held  that  If  counsel  wish  to  reserve  any 
alleged  error  in  proceeding  with  the  cause 
after  an  amendment  Is  made,  without  re- 
swearing the  Jury,  they  should  object  and 
except  at  the  time,  and  by  a  failure  so  to 
do  the  alleged  error  is  waived.  Counsel  for 
appellant  seek  to  show  that  the  question  was 
presented  and  saved  In  the  manner  follow- 
ing, to  wit :  After  the  issues  were  reformed 
and  without  the  Jury  being  resworn  as  ap- 
pears from  the  bill  of  exceptions,  Wm.  J. 
Groversner,  being  recalled  upon  direct  exam- 
ination, was  asked  the  question:  "Where 
was  the  car  when  you  first  observed  it? 
•  •  •  (Defendant's  attorney  objected  to 
the  question  as  appears  in  the  bill  of  excep- 
tions in  the  stenographic  transcript  of  the 
evidence.) H  The  objection  as  set  out  in  the 
transcript  record  is :  'The  defendant  objects 
to  the  question  and  evidence  sought  to  be 
elicited,  on  the  ground  that  the  cause  is  now 
before  the  court  on  the  amended  complaint, 
and  not  properly  submitted  to  the  jury  in  the 
box  for  trial ;  and  such  Jury  Is  not  authoris- 
ed upon  hearing  this  evidence  to  render  any 
verdict  thereon  upon  his  amended  complaint 
filed  yesterday."  In  this  language  there  ap- 
pears no  request  that  the  Jury  be  resworn, 
and,  If  counsel  desired  such  action  upon  the 
part  of  the  court,  it  does  not  appear  any- 
where in  the  record.  Instruction  No.  12  giv- 
en to  the  Jury  reads:  "If,  therefore,  you 
find  from  a  fair  preponderance  of  the  evi- 
dence that  at  the  time  and  place  in  ques- 
tion the  said  switch  leading  from  defend- 
ant's west  track  In  Illinois  street  east  into 
Maryland  street  had  become  defective,  worn, 
and  loosened  prior  to  the  happening  of  the 
alleged  Injuries  to  plaintiff,  and  by  reason 
thereof  said  switch  was  dangerous  and  liable 
to  be  thrown  open  so  as  to  allow  or  cause 
the  rear  trucks  of  said  cars  to  turn  to  the 
east  into  the  track  leading  into  Maryland 
street,  and  thereby  likely  to  Injure  pedes- 
trians or  persons  in  vehicles  lawfully  upon 
said  street,  and  if  you  further  find  that  the 
defendant  knew,  or  by  the  exercise  of  ordi- 
nary care  and  diligence  could  have  known, 
of  the  said  defective  and  dangerous  condi- 
tion of  said  switch  in  time  to  repair  the 
same  and  place  the  same  in  a  reasonably  safe 
condition  for  use  in  said  track  prior  to 
plaintiff's  accident,  but  that  defendant  neg- 
ligently and  carelessly  failed  so  to  do;  and 
if  you  further  find  that  at  the  time  and 
place  In  question  one  of  the  defendant's  cars, 
approaching  from  the  north  In  Illinois  street, 
on  the  west  track,  was  run  by  the  employes 
of  defendant,  in  the  line  of  their  employment, 
negligently  and  carelessly,  at  a  high  and  dan- 


gerous rate  of  speed,  over  said  switch,  and 
if  you  further  find  that,  as  the  proximate 
result  of  the  negligence  of  the  defendant  in 
the  particulars  or  respects  above  stated, 
plaintiff  was  injured,  as  averred  hi  the  com- 
plaint— then  I  instruct  you  the  plaintiff  would 
be  entitled  to  recover  under  said  first  para- 
graph of  complaint,  provided  you  also  find 
that  she  herself  was  free  from  any  negli- 
gence proximately  contributing  to  her  said 
Injury,  and  in  such  event  your  verdict  should 
be  for  the  plaintiff.'*  It  is  objected  to  as 
mandatory,  as  invading  the  province  of  the 
Jury,  as  stating  what  facts  constitute  negli- 
gence, and  assuming  that  the  condition  of 
the  switch  was  negligent  We  have  set  out 
in  full  the  Instruction  complained  of.  From 
Its  wording  it  clearly  appears  that  the  ob- 
jections are  not  well  taken. 

We  find  no  reversible  error. 

Judgment  affirmed. 


(40  Ind.  App  840) 
GROVER  v.  OAVANAUGH  et  at  (No.  6,046.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  10,  1907.) 

1.  Frauds,  Statute  of— Representations. 

Representations  by  members  of  a  corpora- 
tion of  existing  facts  as  to  its  property  for  the 

E expose  of  showing  the  value  of  stock  sought  to 
b  sold  are  not  representations  concerning  the 
character,  etc,  of  a  third  person  within  Barns* 
Ann.  St  1901,  f  6684,  providing  that  no  action 
shall  be  maintained  to  charge  a  person  by  reason 
of  any  representation  concerning  the  character, 
conduct,  credit  ability,  trade,  or  dealings  of  any 
other  person,  unless  the  representation  be  made 
In  writing  and  signed  by  the  person  to  be  charg- 
ed thereby  or  his  agent 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol  23,  Frauds,  Statute  of,  f|  61,  62.] 

2.  Same. 

Under  such  statute,  the  representations  as 
to  the  character,  conduct,  credit  etc.,  of  a  third 
person  required  to  be  in  writing,  must  be  made 
with  the  intent  that  he  shall  in  the  first  instance 
obtain  credit  money,  or  goods  thereupon. 
8.  Corporations  —  Rights  or  Preferred 
Stockholder. 

A  holder  of  preferred  stock  Is  not  a  creditor 
of  the  corporation,  but  a  shareholder,  with  the 
same  rights  as  a  common  shareholder,  except 
as  they  are  limited  by  the  statute  and  his  con- 
tract, and  the  additional  right  to  have  his  divi- 
dends paid  and  his  stock  redeemed  in  preference 
to  the  common  shareholder. 
4.  Same— Capital  Stock— Nature  of  Prop- 
erty in  Shares. 

The  purchase  of  capital  stock  Is  not  a  loan 
to  the  corporation  of  the  amount  of  the  stock, 
but  is  the  purchase  of  an  interest  in  the  corpora- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  8  649.] 

&  Conspiracy  —  Liability  —  Joint  or  Sev- 
eral. 

Where  a  fraudulent  scheme  was  organised 

to  obtain  money  from  investors,  all  who  know- 
ingly entered  into  it  became  liable  for  all  dam- 
ages that  might  be  caused  thereby. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Conspiracy,  §  14.] 

Appeal  from  Superior  Court  Marlon  Coun- 
ty; Vinson  Carter,  Judge. 
Action  by  Martha  A.  G  rover  against  Joseph 
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R.  Cavanaugh  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed 
■with  directions. 

Harvey,  Pickens,  Cox  &  Kabn,  for  appel- 
lant Frederick  E.  Matson  and  Jos.  F. 
Cowern,  for  appellees. 

HAJDLEY,  J.  This  was  a  suit  Instituted 
by  appellant  against  the  Mercantile  &  Bureau 
Company,  an  Indiana  corporation,  and  Joseph 
R.  Cavanaugh,  Samuel  A.  Townsend,  Joseph 
B.  Gwln,  Edward  D.  Moore,  Charles  M.  Mc- 
Cabe,  Frank  L.  Wayman,  and  James  E. 
Fierce  for  damages.  The  complaint  is  In  two 
paragraphs.  Each  of  said  appellees  demur- 
red separately  to  each  paragraph  of  the  com- 
plaint Each  of  said  demurrers,  except  that 
of  the  appellee  corporation,  was  sustained. 
Appellee  corporation  answered,  trial  was 
had,  and  judgment  rendered  in  favor,  of  ap- 
pellant against  appellee  corporation,  and  in 
favor  of  appellees  against  appellant  on  their 
demurrers.  The  question  presented  in  this 
appeal  is  upon  the  ruling  of  the  court  in  sus- 
taining the  demurrers  of  appellees  to  the 
complaint 

The  first  paragraph  of  the  complaint  avers 
that  the  Mercantile  &  Bureau  Company  is  an 
Indiana  corporation,  with  an  authorized  cap- 
ital stock  of  $150,000,  of  which  $100,000  was 
designated  as  common  and  $50,000  as  prefer- 
red stock;  that  appellees  Cavanaugh,  Town- 
send,  Moore,  McCabe  and  Wayman  were  the 
incorporators,  and  Pierce  a  director  and 
Gwin  a  stockholder  and  manager;  that  none 
of  the  capital  stock  of  said  company  was 
paid  In  except  that  Cavanaugh  and  Townsend 
assigned  to  said  company  certain  copyright 
inventions  and  received  therefor  the  whole 
of  the  authorized  common  stock;  that  at 
that  time  said  copyright  Inventions  were 
not  of  the  value  of  $100,000,  but  were  of 
little  or  no  value;  that  all  of  said  officers  and 
managers  knew  that  said  copyrights  had  no 
value  and  could  have  no  value  until  they 
were  perfected  and  placed  on  the  market  and 
a  demand  created  therefor;  that,  for  the  pur- 
pose of  raising  a  fund  to  so  place  said  copy- 
right article  upon  the  market,  said  parties 
provided  for  the  sale  of  $50,000  of  the  pre- 
ferred stock,  at  the  time  knowing  that  said 
company  would  have  no  capital  or  assets  to 
carry  on  the  sale  except  by  the  sale  of  said 
preferred  stock,  and  that  said  preferred  stock 
could  have  no  value  over  and  above  the  value 
of  said  copyrights;  that  said  company  was 
not  successful  In  its  business,  and  failed  to 
perfect  said  copyrights  or  create  a  demand 
therefor;  that  thereafter  said  company  and 
the  other  appellees,  knowing  that  said  copy- 
rights were  of  no  value  and  that  said  com- 
pany was  constantly  losing  money,  deter- 
mined to  further  experiment  with  said  copy- 
rights, and,  knowing  that  said  company  had 
no  cash  capital  for  so  doing,  determined  to 
purchase  a  printing  plant  for  its  use,  and,  to 
procure  the  necessary  money,  said  company 


and  other  appellees  determined  to  represent 
and  hold  out  to  others,  including  this  appel- 
lant, that  its  said  stock  was  a  good  Invest- 
ment and  Its  business  and  assets  such  that 
said  stock  was  worth  par,  and  to  thereby  sell . 
a  portion  of  said  preferred  stock,  and  said 
company  and  Its  officers  and  managers  and 
some  of  Its  stockholders,  to  wit  the  said  oth- 
er appellees  named  herein,  conspired  and 
confederated  and  formed  a  joint  and  common 
purpose  so  to  do;  that  in  furtherance  of  said 
plan,  scheme,  conspiracy,  and  confederation 
by  and  through  its  said. officers  and  mana- 
gers, particularly  these  appellees  who  each 
and  all  had  knowledge  of  the  said  purpose 
and  of  the  condition  of  the  business,  proper- 
ty, and  finances  of  said  company,  as  the 
agents  of  said  company  for  said  purpose,  rep- 
resented to  appellant  that  the  business  of 
said  company  was  prosperous  and  a  good 
paying  Investment;  that  the  output  of  said 
company  was  a  valuable  asset  and  was  sell- 
ing rapidly  at  $10  per  book,  while  the  cost 
thereof  was  no  more  than  $.65  per  book,  and 
with  a  great  demand  existing  therefor;  that 
.said  company  was  earning  profits,  and  was 
negotiating  for  a  large  printing  establishment 
to  be  used  in  this  business;  that  said  com- 
pany then  owned  a  good  size  printing  plant 
but  needed  a  larger  one  for  this  business; 
that  said  company  then  owned  two  Lamson 
monotypes  which  were  of  the  value  of  $2,000; 
that  said  company  was  solvent,  and  did  not 
need  more  money,  but  that  Its  stock  was  a 
good  investment  at  par,  and  that  the  said 
stock  would  pay,  under  the  then  existing  cir- 
cumstances, at  least  6  per  cent  dividend  an- 
nually; that  it  was  not  necessary  that  the 
said  company  sell  any  of  its  said  stock,  but 
that  appellant  would  be  granted  the  privilege 
of  purchasing  a  portion  thereof,  if  she  desir- 
ed to  make  a  paying  investment  It  is  then 
averred  that  each  and  all  of  said  statements 
were  untrue,  and  known  by  said  company 
and  said  officers  at  the  time  to  be  untrue. 
Each  of  said  averments  is  then  specifically 
denied,  and  the  facts  set  out  in  the  denial 
averred  to  have  been  within  the  knowledge 
of  appellees  at  the  time.  It  Is  then  averred 
that  appellant  theretofore  had  had  no  deal- 
ings with  appellee  corporation,  and  was  un- 
acquainted with  its  financial  affairs,  and 
knew  nothing  thereof,  except  as  stated  and 
represented  to  her  by  said  appellees,  that  she 
had  no  opportunity  for  learning  the  actual 
facts,  and  that  appellees  pretended  to  have 
knowledge  of  the  facts  so  stated  and  repre- 
sented to  be  true  and  that  appellant  relied 
thereon  and  had  no  information  to  the  con- 
trary. It  is  then  averred  that  because  of 
said  representations  so  made  and  for  said 
purpose,  appellant  bought  26  shares  of  said 
preferred  stock  and  paid  therefor  $2,600,  and 
received  therefor  26  shares  of  preferred  stock 
and  13  shares  of  common  stock;  that  said 
company  received  said  amount  and  appro- 
priated the  same  to  Its  own  use;  that  neither 
said  common  nor  preferred  stock  at  the  time 
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she  so  purchased  the  same  was  of  any  value, 
and  has  not  since  been  of  any  value,  and  by 
reason  thereof  she  has  been  damaged  in  the 
sum  of  $2,600. 

The  second  paragraph  of  the  complaint  Is 
substantially  the  same  as  the  first,  except 
that  It  is  therein  averred  that  appellees 
agreed  together  to  form  a  corporation  with  a 
capital  stock  of  $100,000  common  and  $50,000 
preferred;  that  the  $100,000  common  should 
be  issued  to  Cavanaugh  and  Townsend  for 
their  copyrights,  although  knowing  at  the 
time  that  said  copyrights  were  incorrect,  de- 
fective, and  mere  experiments.  It  was  also 
agreed  before  such  organization  that  said 
corporation  should  be  used  as  a  cover  for 
their  purposes  and  schemes,  and  as  a  means 
of  Inducing  others  to  invest  therein  and  pur- 
chase the  stock  thereof,  and  pay  fo'r  the  same 
without  knowledge  as  to  the  experimental 
condition  of  said  copyrighted  articles,  and 
thus  secure  to  said  promoters  and  said  com- 
pany for  their  use  and  benefit  the  means 
whereby  to  carry  Into  effect  the  schemes  and 
purposes  of  said  promoters  for  their  individu- 
al use  and  benefit.  It  is  then  averred  that, 
in  pursuance  of  said  agreement,  said  corpora- 
tion was  organized  and  under  its  cover  the 
said  stock  was  sold  to  appellant  by  appellees 
under  the  false  and  fraudulent  representa- 
tions as  averred  In  the  first  paragraph  The 
same  averments  as  to  knowledge  on  the  part 
of  appellees  and  lack  of  knowledge  on  the 
part  of  appellant  are  made  as  are  found  in 
the  first  paragraph. 

It  Is  contended  on  behalf  of  appellees  that 
the  representations  of  said  appellees  averred 
in  the  complaint  were  representations  con- 
cerning the  character,  conduct,  credit,  ability, 
trade,  or  dealings  of  the  defendant  corpora- 
tion, a  third  person,  and  hence  section  6634, 
Burns*  Ann.  St  1901,  applies,  and  that  ap- 
pellees cannot  be  held  for  damages  by  reason 
thereof,  since  such  representations  were  not 
in  writing,  as  required  by  said  section.  On 
the  other  hand,  appellant  claims,  first,  that 
said  representations  were  not  made  concern- 
ing the  character,  conduct,  credit,  ability, 
trade,  or  dealings,  but  were  representations 
of  existing  facts  as  to  substantive  property 
for  the  purpose  of  showing  the  value  of  prop- 
erty sought  to  be  sold;  second,  that  since 
the  representations  were  made  by  the  officers 
and  managers^  of  the  corporation,  the  only 
persons  who  could  speak  for  it,  such  repre- 
sentations were  not  made  concerning  a  third 
person. 

The  question  presented  by  the  claim  of 
appellant  involves  the  construction  of  said 
section  6634,  being  section  6  of  the  statute 
of  frauds  enacted  in  1852.  Rev.  St.  1852,  c 
42.  This  section  is  as  follows:  "No  action 
shall  be  maintained  to  charge  any  person  by 
reason  of  any  representation  made  concern- 
ing the  character,  conduct,  credit,  ability, 
trade,  or  dealings  of  any  other  person,  unless 
such  representation  be  made  in  writing  and 
signed  by  the  party  to  be  charged  thereby, 


or  by  some  person  thereunto  by  him  legally 
authorized."  The  reason  for  the  enactment 
of  this  statute  is  well  stated  In  Cook  et  al. 
v.  Churchman  et  al.,  104  Ind.  141,  3  N.  E. 
759,  where  the  court  say:  "The  statute  we 
are  now.  considering  is  in  all  respects  the 
equivalent  of  what  is  commonly  known  as 
•Lord  Tenterden's  Act'  This  act  was  Intro- 
duced to  supply  a  defect  found  to  exist  in 
the  statute  of  frauds,  which  was  rendered 
conspicuous  by  the  decision  In  Pasley  v. 
Freeman,  8  T.  R.  51.  Notwithstanding  the 
provision  that  no  action  should  be  maintained 
whereby  to  charge  another  upon  any  special 
promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another,  unless  the  agreement 
was  In  writing,  signed,  etc.,  the  decision  re- 
ferred to  pointed  out  a  mode  of  evading  the 
statute,  by  shaping  the  action  so  as  to  make 
it  count  upon  a  tort  or  wrong  by  some  false 
or  fraudulent  representation  to  the  defendant, 
in  order  to  induce  him  to  contract  with  an- 
other, instead  of  upon  a  special  promise.  The 
intent  and  purpose  of  the  statute  was  to 
cut  off  all  such  actions,  and  to  place  repre- 
sentations of  the  character  therein  referred 
to  upon  the  same  basis  as  special  promises  to 
answer  for  the  debt  of  another."  To  the 
same  effect  are  the  cases  of  Walker  v.  Russell 
et  al.,  186  Mass.  69,  71  N.  E.  86,  and  Medbury 
v.  Watson,  6  Mete.  (Mass.)  246,  39  Am.  Dec. 
726,  where  the  same  statute  was  under  con- 
sideration. From  these  authorities  it  clearly 
appears  that  the  protection  of  the  statute  can 
only  be  invoked  by  those  who  have  mado 
representations  of  the  character,  conduct 
credit,  ability,  trade,  or  dealings  of  a  third 
party  to  induce  a  person  to  extend  credit  in 
some  form  to  such  third  party.  "Representa- 
tions as  to  the  character,  conduct  credit, 
ability,  trade,  or  dealings  of  a  third  person, 
when  the  primary  purpose  for  which  such 
representations  are  made  is  not  to  Induce  the 
extension  of  credit  or  the  delivery  of  money 
or  goods  to  the  person  concerning  whom 
they  are  made,  but  to  secure  the  execution  of 
a  contract  to  which  the  person  making  them 
is  a  party,  are  not  within  the  terms  of  the 
statute,  and  need  not  be  In  writing  In  order 
to  be  actionable."  St  John  v.  Hendrlckson, 
81  Ind.  350;  Hasslnger  v.  Newman,  83  Ind. 
124,  43  Am.  Rep.  64.  When,  however,  such 
representations  are  made  with  the  Intent  that 
a  third  person  shall  in  the  first  instance  ob- 
tain credit  money,  or  goods  thereupon,  In 
order  to  give  a  cause  of  action  against  the 
person  who  made  them,  they  must  be  in  writ- 
ing, signed,  etc.  Cook  et  al.  v.  Churchman, 
supra;  Mann  v.  Blanchard,  2  Allen  (Mass.) 
386;  Medbury  v.  Watson,  supra;  Norton 
v.  Huxley,  13  Gray  (Mass.)  285;  Wells  v. 
Prince,  15  Gray  (Mass.).  562;  McKinney  r. 
Whiting,  8  Allen  (Mass.)  207;  Belcher  v.  Cos- 
tello,  122  Mass.  189.  The  representations 
averred  in  the  complaint  before  us  were  not 
made  to  Induce  the  extension  of  credit. 
They  were  representations  of  material  exist- 
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ing  facts  that  went  to  establish  primarily  the 
value  of  the  property  appellees  were  seek- 
ing to  selL 

That  the  representations  Incidentally  con- 
veyed the  Impression  that  the  corporation  was 
worthy  of  credit,  since  they  were  to  the  effect 
that  the  corporation  had  assets,  was  solvent 
and  was  prosperous,  etc.,  does  not  affect 
the  question.  They  were  not  made  for  such 
purpose,  and  were  not  acted  upon  in  such 
manner.  The  purpose  and  effect  of  the  rep- 
resentations were  to  convince  appellant  that 
the  preferred  stock  of  said  corporation  was 
valuable  and  a  good  investment ;  and,  acting 
upon  the  belief  thus  induced,  she  made  the 
purchase  to  her  damage.  It  Is,  however,  con- 
tended by  appellees  that  the  purchase  of  pre- 
ferred stock  in  an  Indiana  corporation  is  in 
effect  a  loan;  but  this  position  Is  untenable. 
The  holder  of  preferred  stock  is  a  sharehold- 
er in  the  corporation.  He  is  not  a  corpora- 
tion creditor,  and  has  no  rights  as  such. 
His  rights  are  those  of  the  common  sharehold- 
er, except  as  those  rights  are  limited  by  the 
statute  and  the  contract,  and  the  additional 
right  to  have  his  dividends  paid  out  of  the 
earnings  and  his  stock  redeemed  out  of  the 
assets  In  preference  to  the  common  share- 
holder. 1  Cook  on  Corporations,  {§  267-271 ; 
Burns'  Ann.  St  1001,  H  5066,  5067,  5068. 
The  purchase  of  stock  of  a  corporation  Is  not 
a  loan  to  the  corporation  of  the  amount  of 
said  stock.  None  of  the  elements  of  debtor 
and  creditor  exist  The  purchase  of  stock  is 
the  purchase  of  so  much  of  an  interest  in  the 
assets  and  affairs  of  such  corporation. 

The  second  paragraph  proceeded  upon  the 
theory  that  the  organization  of  the  corpora- 
tion was  a  part  of  the  fraudulent  scheme, 
and  was  effected  as  a  cover  or  misleading  de- 
vice or  Instrument  for  the  successful  fleecing 
of  Innocent  Investors,  and  that  the  whole  plan 
was  fraudulent  from  the  beginning.  This  be- 
ing true,  all  who  knowingly  entered  Into  it 
became  liable  for  all  damages  that  might  be 
caused  through  their  fraudulent  devices.  The 
count  Is  a  plain  action  for  deceit  The  con- 
ception of  the  scheme,  the  organization  of  the 
company,  the  false  representations  all  are 
charged  as  a  part  of  one  general  plan  of 
fraud  and  deception  for  the  benefit  of  all 
the  conspirators.  That  one  link  of  the 
scheme  of  fraud  involved  representations  as 
to  the  value  of  the  assets  and  stock  of  a 
corporation  ought  not  in  all  good  conscience 
entitle  the  wrongdoers  to  the  protection  of 
a  statute  that  was  enacted  solely  to  protect 
against  fraud,  and  not  as  shield  for  fraud. 
Miller  v.  Barber  et  al.,  66  N.  T.  568.  The 
case  of  Cook  v.  Churchman,  supra,  is  not 
analogous  to  this  case  In  any  particular,  and 
the  general  rules  therein  laid  down  are  not 
antagonistic  in  any  degree  to  our  holding 
herein.  The  case  of  Heinz  v.  Mueller,  19  Ind. 
App.  240,  49  N.  E.  293,  however,  does  In- 
cidentally enunciate  some  principles  of  law 
that  we  are  of  the  opinion  are  not  supported 
by  the  clear  weight  of  the  authorities,  and 


It  is  therefore  overruled  in  so  far  as  It  con- 
flicts with  the  holding  herein  made. 

For  the  foregoing  reasons,  judgment  revers- 
ed, and  court  directed  to  overrule  demurrers 
to  complaint  All  concur. 


(40  Ind.  App.  «31) 

SULLIVAN  MACHINERY  CO.  v.  BREED- 
EN  et  al.  (No.  6,111.)  J 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  9,  1907.) 

L  Appeal— Review— Harmless  Ebbob. 

The  overruling  of  a  demurrer  to  a  bad 
paragraph  of  an  answer  Is  reversible  error,  un- 
less the  facts  set  forth  in  such  paragraph  that 
are  competent  to  be  given  in  evidence  at  all  may 
be  proved  under  some  other  sufficient  paragraph, 
and  unless  it  affirmatively  appears  that  the  ver- 
dict la  based  on  a  sufficient  paragraph,  and  not 
on  the  defective  one.  Hence,  where  the  verdict 
is  a  general  one  on  all  the  issues,  the  overruling 
of  a  demurrer  to  a  bad  paragraph  Is  reversible 
error. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4101.) 

2.  Pleading  —  Verification  —  Failure  to 
Verify— Eftect. 

An  unverified  answer,  denying  that  defend- 
ants made  any  other  or  different  contract  than 
that  set  up  therein,  raises  no  issue  as  to  the 
execution  of  the  written  contract  set  up  in  the 
complaint 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  89.  Heading,  |  864.] 

8.  Sales — Warranties — Written  Warranty 
—Merger  or  Implied  Warranties. 

Where  an  article  is  sold  under  a  written 
contract  containing  warranties  of  Its  quality, 
workmanship,  or  performance,  all  oral  and  im- 
plied warranties  are  merged  in  the  writing. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  43,  Sales,  If  760,  761.] 

4.  8aue — Actions — Answer — Sttettcienoy. 

A  paragraph  of  an  answer,  in  an  action  for 
the  price  of  a  channeling  machine  sold  under 
a  written  contract,  which  did  not  deny  the  ex- 
ecution of  the  contract  by  defendants  and  its 
fulfillment  by  plaintiff,  but  set  up  an  entirely 
different  contract  and  in  no  way  referred  to 
the  contract  sued  on.  but  averred  that  under  the 
contract  set  up  in  the  paragraph  that  plaintiff 
placed  in  defendants*  quarry  a  worthless  ma- 
chine, which  defendants  refused  to  receive,  but 
which  did  not  aver  that  the  worthless  machine 
was  the  same  machine  for  which  plaintiff  sued, 
and  did  not  aver  that  the  contract  set  up  there- 
in was  the  only  contract  for  a  channeling  ma- 
chine, was  demurrable. 

5.  Same. 

A  cross-complaint,  in  an  action  for  the  price 
of  a  channeling  machine,  alleging  defects  there- 
in, and  that  the  machine  was  warranted  to  cut 
700  feet  per  day,  but  that  it  at  no  time  cut  that 
amount,  and  that  defendants  had  been  compelled 
to  pay  the  same  as  if  the  machine  cut  700  feet 
per  day,  which  failed  to  show,  except  by  in- 
ference, that  the  machine  was  delivered  to  de- 
fendants, and  did  not  aver  that  defendants  paid 
anything  therefor  or  agreed  to  do  so,  and  failed 
to  show  that  in  using  the  machine  the  work  It 
did  was  not  worth  more  than  the  expense  of 
operating  it,  was  demurrable  as  failing  to  show 
that  defendants  sustained  any  damages. 

Appeal  from  Circuit  Court,  Owen  County; 
Jos.  W.  Williams,  Judge. 

Action  by  the  Sullivan  Machinery  Com- 
pany against  William  T.  Breeden  and  others. 

•  Rehearing  denied. 
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Judgment  for ,  defendants,  and  plaintiff  ap-  I 
peals.  Reversed. 

Joseph  E.  Henley,  for  appellant  Louden 
&  Louden  and  Robert  W.  Mlers,  for  appellees. 

RABB,  J.  The  appellant  sued  tbe  appel- 
lees In  the  court  below  for  the  purchase  price 
of  a  channeling  machine  alleged  to  bave  been 
sold  by  appellant  to  appellees.  The  suit  was 
based  on  a  written  contract,  which  read  as 
follows:  "This  agreement,  entered  into  this 
6th  day  of  June,  1902,  between  the  Sullivan 
Machinery  Company,  of  Chicago,  Illinois,  and 
Claremont  New  Hampshire,  and  the  Mon- 
arch Stone  Company,  of  Bloomington,  Indi- 
ana, witnesseth:  The  Sullivan  Machinery 
Company  agrees  to  deliver  to  the  Monarch 
Stone  Company,  f.  o.  b.  cars,  Claremont,  New 
Hampshire,  not  later  than  June  13,  1902,  one 
new  Y  Sullivan  channeling  machine,  with 
latest  Improvements  and  with  all  equipments 
as  per  catalogue  No.  80,  excepting  one  set  of 
drills  Is  wanted  cutting  to  the  depth  of  nine 
(9)  feet  instead  of  two  (2)  set  drills  cutting 
to  depth  of  six  (6)  feet.  Price  twenty-two 
hundred  dollars  ($2,200).  The  said  Sullivan 
Machinery  Company  guarantees  this  channel- 
ing machine  to  be  equal  in  design,  material 
and  workmanship  to  the  recent  machines 
shipped  into  the  Indiana  district,  and  to  re- 
place any  part  or  parts  of  the  machine  break- 
ing due  to  defective  material  or  poor  work- 
manship, within  one  year  from  the  date  of 
this  agreement  The  Sullivan  Machinery 
Company  further  agrees  to  assume  the  freight 
on  tbe  above  material  from  Claremont,  New 
Hampshire,  to  Clear  Creek  Station,  Indiana. 
The  said  Monarch  Stone  Company  agrees  to 
pay  the  said  Sullivan  Machinery  Company 
for  the  above  machinery  on  the  following 
terms:  Twenty-two  hundred  dollars  ($2,- 
200.)  leas  2  per  cent,  if  paid  within  thirty 
(30)  days  after  the  arrival  of  machine  at 
Clear  Creek  Station,  Indiana,  or  by  four 
equal  notes  of  five  hundred  and  fifty  dollars 
($550)  payable  80,  GO,  90,  120  days,  respective- 
ly, after  arrival  of  machine  at  Clear  Creek 
Station,  Indiana,  said  notes  to  bear  Interest 
at  6  per  cent  This  contract  Is  contingent 
upon  strikes,  fires,  accident  or  other  delayB 
unavoidable  or  beyond  control." 

This  contract  Is  alleged  to  have  been  exe- 
cuted by  the  plaintiff  and  by  the  defendants 
under  the  name  and  style  of  the  Monarch 
Stone  Company.  The  defendants  answered 
in  11  paragraphs,  the  fourth  of  which  was  as 
follows :  "Said  defendants,  for  further  joint 
and  separate  answer  herein,  say  that,  during 
the  year  1902,  said  defendants  desired  to  pur- 
chase a  stone  channeling  machine,  and  that 
said  defendants  were  each  called  upon  and 
solicited  to  purchase  a  Sullivan  machine  by 
said  plaintiff's  agent;  that  said  plaintiff's 
agent  represented  to  said  defendants  and  to 
each  of  them  that  said  Sullivan  machine  was 
the  best  channeling  machine  on  the  market; 
that  said  channeling  machine  would  cut  700 


|  lineal  feet  of  stone  each  day  when  continu- 
ously operated,  and  said  channeling  machine 
was  economical  in  operation,  and  he  would 
warrant  and  guarantee  these  facts  to  be  true ; 
that  said  defendants,  relying  on  said  agree- 
ments, promises,  and  warranties  so  made  by 
said  plaintiff's  agent  authorized  said  plain- 
tiffs agent  to  deliver  to  them  at  their  quar- 
ry in  Monroe  county,  Ind.,  one  Sullivan  chan- 
neling machine ;  that  said  plaintiff  has  at  no 
time  complied  with  said  promises,  agree- 
ments, and  representations  so  made  by  said 
plaintiff's  agent;  that  said  defendants  at  no 
time  made  any  other  or  different  contract  or 
arrangement  with  said  plaintiff.  Wherefore 
said  defendants  demand  judgment  for  costs." 
This  paragraph  of  answer  was  not  verified. 
The  ninth  paragraph  was  pleaded  as  a  cross- 
complaint  and  averred  that  appellant's  agent 
called  upon  and  solicited  appellees  to  pur- 
chase a  Sullivan  machine,  and  represented  to 
each  of  them  that  the  Sullivan  machine  was 
the  best  machine  on  the  market  "would  cut 
700  lineal  feet  of  stone  each  day  when  con- 
tinuously operated,  and  was  economical  in 
operation,  and  he  would  warrant  and  guaran- 
tee these  facts  to  be  true;  that  relying  on 
these  warranties  they  authorized  plaintiff's 
agent  to  deliver  to  them  at  .their  quarry  one 
Sullivan  channeling  machine,  and  that  the 
machine,  as  purchased,  was  not  the  best  ma- 
chine on  the  market ;  that  it  was  not  proper- 
ly built ;  that  It  was  so  constructed  as  to  be 
extravagant  in  the  use  of  steam,  and  of  In- 
sufficient working  ability;  that  the  auxiliary 
valve  leaked  live  steam  into  the  exhaust; 
that  the  auxiliary  valve  falls  to  produce  prop- 
er action  of  the  main  valve,  or  to  give  it 
full  stroke ;  that  It  causes  the  working  abili- 
ty of  the  machine  to  be  greatly  impaired,  and 
lessens  Its  cutting  ability;  that  it  has  at  no 
time  cut  700  lineal  feet  of  Btone  per  day; 
that  in  operating  said  machine  the  defend- 
ants have  been  compelled  to  pay  the  same 
as  if  said  machine  cut  700  feet  per  day." 
The  tenth  paragraph  of  answer  avers  the 
same  facts  regarding  the  representations  and 
warranties  of  the  plaintiff's  agent  the  au- 
thority given  the  plaintiff's  agent  to  deliver 
defendants  a  Sullivan  channeling  machine  at 
the  quarry,  and  then  avers  that  on  tbe  ar- 
rival of  the  machine  at  the  quarry  said  agent 
assumed  control  of  the  unloading  of  the  ma- 
chine, and  in  so  doing  dropped  the  same,  and 
it  was  injured ;  that  said  agent  removed  the 
parts  injured  to  a  machine  shop  and  attempt- 
ed to  have  them  repaired;  that  defendants 
notified  plaintiff's  agent  that  they  would  not 
receive  said  machine  so  Injured  and  dam- 
aged ;  that  plaintiff,  by  its  agent,  at  the  time 
requested  defendants  to  place  said  machine 
in  its  quarry  and  see  If  said  machine  was  as 
agreed  upon,  and  defendants,  upon  said  re- 
quest, placed  said  machine  in  said  quarry; 
that  said  machine  did  not  work  as  repre- 
sented by  plaintiff,  and  said  defendants  noti- 
fied plaintiff;  that  plaintiff  took  possession  of 
said  machine,  made  numerous  changes  and 
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repairs  on  the  same,  and  tried  to  operate  said 
machine,  but  that  neither  plaintiff  nor  de- 
fendants have  been  able  to  operate  said  ma- 
chine so  that  it  would  do  the  work  as  repre- 
sented; and  that  the  same  is  worthless. 
The  appellant's  demurrer  to  these  paragraphs 
of  answer  were  overruled.  The  cause  was 
tried  by  Jury,  and  a  general  verdict  returned 
In  favor  of  appellees,  and  judgment  rendered 
on  this  verdict,  against  appellant,  that  it  take 
nothing  by  its  complaint  The  ruling  of  the 
court  on  these  demurrers  are  properly  assign- 
ed here  as  errors,  and  present  the  question  of 
their  sufficiency  to  meet  the  case  made  by  the 
appellant's  complaint 

We  are  first  met  by  the  contention  of  ap- 
pellees that  no  question  is  raised  by  the  rul- 
ing of  the  court  on  the  demurrer  to  the  para- 
graphs of  answer  In  question,  for  the  reason 
that  all  the  facts  pleaded  in  these  several 
paragraphs  of  answer  could  properly  be  given 
in  evidence  under  the  general  denial  and  oth- 
er paragraphs  of  answer  that  were  unques- 
tionably good,  and  we  are  cited  in  support  of 
this  contention  to  the  well-recognized  rule 
that  where  a  demurrer  Is  sustained  to  a  good 
paragraph  of  answer,  and  there  are  other 
paragraphs  of  the  pleading  remaining  In  the 
issues  under  which  the  same  facts  could  be 
proved  that  could  have  been  proven  under 
the  paragraph  demurred  out  there  Is  no 
available  error.  Appellees  do  not  say  so,  but 
it  Is  to  be  presumed  that  their  process  of  rea- 
soning Is  that  what  is  sauce  for  the  goose 
ought  also  to  be  sauce  for  the  gander:  This 
ancient  homily  does  not  apply  In  this  case. 
Just  the  converse  Is  true.  Where  a  demurrer 
is  overruled  to  a  bad  paragraph  of  a  com- 
plaint or  answer,  unless  the  facts  set  forth 
in  such  paragraph  of  complaint  or  answer 
that  are  competent  to  go  in  evidence  at  all 
may  be  proved  under  some  other  sufficient 
paragraph,  and  It  affirmatively  appears  that 
the  verdict  or  finding  is  based  on  such  para- 
graph, and  not  on  the  defective  one,  such 
ruling  will  cohstitute  reversible  error.  Boo- 
her  v.  Goldsborough,  44  Ind.  490;  Abdll  v. 
Abdll,  83  Ind.  460;  Peery  v.  Greensburgh, 
43  Ind.  321.  Here  the  verdict  Is  a  general 
one  on  all  the  Issues.  It  Is  In  no  wise  con- 
trolled by  a  special  finding  or  by  answers  to 
interrogatories,  and  It  cannot  be  determined 
upon  what  paragraph  of  answer  the  verdict 
•was  founded,  and  therefore,  if  either  of  these 
paragraphs  of  answer  was  not  sufficient  to 
withstand  a  demurrer,  the  overruling  of  the 
demurrer  thereto  constituted  reversible  error. 

While  the  fourth  paragraph  of  answer 
avers  "that  the  defendant  at  no  time  made 
any  other  or  different  contract  or  arrange- 
ment with  said  plaintiff  than  is  set  up  In 
said  paragraph  of  answer,"  yet  the  answer, 
not  being  verified,  raises  no  issue  as  to  the 
execution  of  the  written  contract  set  up  In 
plaintiff's  complaint,  as  is  thoroughly  settled 
by  the  well-considered  case  of  Cincinnati, 
etc^  Co.  v.  Chenoweth,  22  Ind.  App.  685,  64 


N.  E.  403,  and  the  cases  therein  cited.  It 
therefore  admits  the  execution  of  the  con- 
tract, as  averred  in  the  complaint  but  un- 
dertakes to  avoid  it  by  alleging  an  altogether 
different  parol  contract  of  warranty  than 
that  contained  in  the  writing  sued  upon. 
The  written  guaranty  contained  in  the  con- 
tract of  sale  between  the  parties  is  that  the 
channeling  machine  sold  was  equal  In  de- 
sign, material,  and  workmanship  to  the  re- 
cent machines  shipped  into  the  Indiana  dis- 
trict and  the  appellant  agreed  to  replace 
any  part  or  parts  of  the  machine  breaking, 
due  to  defective  material  or  poor  workman- 
ship, within  one  year  from  the  date  of  the 
agreement  No  breach  of  this  warranty  is 
alleged  In  the  answer,'  but  it  sets  up  a  parol 
warranty  averred  to  have  been  made,  not  by 
the  plaintiff,  but  by  the  plaintiffs  agent 
that  the  machine  was  the  best  on  the  market 
that  it  would  cut  700  lineal  feet  of  stone 
per  day  when  continuously  operated,  and  was 
economical  in  operation,  none  of  which  war- 
ranties Is  It  pretended  were  Included  In  the 
written  contract  It  is  settled  by  all  the  au- 
thorities, elementary  and  judicial,  that  where 
an  article  is  sold  under  a  written  contract 
and  the  writing  contains  warranties  of  its 
quality,  workmanship,  or  performance,  all 
oral  and  Implied  warranties  will  be  merged 
in  the  writing.  In  Shirk  v.  Mitchell,  137 
Ind.  185,  on  page  190,  36  N.  E.  850,  851,  the 
Supreme  Court  say :  "Where  a  written  con- 
tract of  warranty  is  made,  oral  warranties 
and  Implied  warranties  are  all  merged  in  the 
written  contract  and  by  its  terms  the  parties 
must  be  bound,  as  in  other  cases  of  written 
agreements" — citing  McClure  v.  Jeffrey,  8 
Ind.  79 ;  Hooper  v.  State,  9  Ind.  572 ;  Smith 
v.  Dallas,  35  Ind.  255;  Robinson  v.  Chand- 
ler, 66  Ind.  576;  Johnson  Harvester  Co.  v. 
Hartley,  81  Ind.  406;  Brown  v.  Russell  & 
Co.,  106  Ind.  46,  4  N.  E.  428 ;  Conant  v.  Nat, 
etc,  Bk.  of  Terre  Haute,  121  Ind.  323,  22 
N.  E.  250;  Seitz  v.  Brewers  Refrigerating 
Co.,  141  U.  a  510,  12  Sup.  Ot  46,  35  L.  Ed. 
887.  To  the  same  effect  are  the  late  cases  of 
Otto  v.  Braman  (Mich.)  106  N.  W.  601; 
Houghton  Imp.  Co.  v.  Doughty  (N.  D.)  104 
N.  W.  616;  Buchanan  v.  Laber,  39  Wash. 
410,  81  Pac.  911;  Day  Leather  Co.  v.  Mich- 
igan Leather  Co.  (Mich.)  104N.W.797.  This 
paragraph  of  answer  was  clearly  bad,  and 
the  demurrer  thereto  should  have  been  sus- 
tained. 

We  think  the  tenth  paragraph  of  answer 
is  equally  bad.  It  presents  no  issue  on  the 
contract  set  up  In  the  complaint  It  does 
not  deny  its  execution  by  the  appellee,  and 
its  complete  fulfillment  by  the  appellant  It 
sets  up  an  entirely  different  contract  from 
the  one  sued  upon,  and  in  no  way  refers  to 
the  contract  sued  on,  but  avers  that  under 
the  contract  set  up  In  the  answer  the  appel- 
lant placed  in  appellees'  stone  quarry  a 
worthless  Sullivan  channeling  machine,  which 
appellees  refused  to  receive.  It  does  not 
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aver  that  the  worthless  channeling  machine 
mentioned  and  described  In  the  answer  Is 
the  same  machine  for  the  price  of  which  the 
appellant  Is  suing.  For  anght  that  appears 
in  this  plea,  the  appellant  may  have  sold  or 
contracted  to  sell  the  appellees  numerous 
channeling  machines,  and  the  worthless  chan- 
neling machine  alleged  to  hare  been  placed 
in  appellees'  quarry  by  the  appellant  may 
have  been,  and  presumably  was,  an  entirely 
different  machine  from  the  one  mentioned  in 
the  appellant's  complaint  It  is  not  even 
averred  In  this  paragraph  of  answer,  as  It  is 
in  the  fourth  paragraph,  that  the  contract 
between  the  appellant's  agent  and  the  appel- 
lees was  the  only  contract  ever  entered  into 
with  reference  to  a  channeling  machine  be- 
tween the  appellant  and  the  appellees.  We 
think  the  demurrer  to  this  paragraph  of  an- 
swer should  have  been  sustained. 

The  ninth  paragraph  of  answer,  which  sets 
up  a  cross-complaint,  Is  bad  for  the  reason 
that  it  falls  to  show  by  the  facts  averred 
that  the  appellees  sustained  any  damages. 
It  does  aver  that  the  appellees  authorized 
the  appellant's  agent  to  deliver  to  them,  at 
their  quarry,  in  Monroe  county,  one  Sullivan 
channeling  machine.  It  does  not  directly 
aver  that  the  channeling  machine  was  ever 
delivered.  It  only  appears  that  the  same 
was  delivered  by  inference.  It  does  not  aver 
that  the  appellees  ever  paid  a  cent  for  the 
machine,  or  ever  agreed  to  pay  anything  for 
it,  or  in  any  way  become  liable  to  pay  for  It. 
It  is  to  be  Inferred  from  the  allegations  of 
this  cross-complaint  that  the  appellant  deliv- 
ered to  the  appellees  a  channeling  machine, 
and  the  appellant's  agent  represented  that 
the  channellng  machine  was  the  best  machine 
on  the  market,  it  would  cut  700  lineal  feet 
ef  i  stdne  per  day  when  continuously  operat- 
ed, .It  was  economical  in  operation,  and  he 
would  warrant  and  guarantee  these  facts 
to  be  true ;  that  as  a  matter  of  fact  It  was 
not  the'  best  channeling  machine  on  the  mar- 
ket; that  it  was  so  built  and  constructed 
that  it  was  extravagant  in  the  use  of  steam, 
and  Insufficient  in  working  ability ;  that  the 
auxiliary  valve  in  said  machine  leaked  live 
steam  Into  the  exhaust,  and  failed  to  give 
the  proper  stroke  to  the  machine ;  that  it  at 
no  time  cut  700  lineal  feet  of  stone  per  day, 
but  had  cut  800  lineal  feet  of  stone  per  day ; 
that  appellees  had  obtained  the  use  of  this 
machine  for  nothing,  defective  though  it  was. 
It  is  true  It  is  averred  that  the  appellees  had 
been  damaged  in  the  sum  of  $3,000,  but  the 
facts  upon  which  this  conclusion  was  predi- 
cated nowhere  appear  In  the  answer.  On 
the  contrary,  it  is  rather  to  be  presumed  that 
the  appellees  had  been  benefited  by  the 
transaction,  because  it  falls  to  show  that 
they  had  ever  paid  anything  for  the  machine, 
or  had  ever  obligated  themselves  to  pay  any- 
thing for  it,  and  it  fails  to  show  that  in  us- 
ing the  machine  the  work  it  did  was  not 
^vorth  more  than  the  expense  of  operating  it 
We  therefore  think  this  paragraph  of  answer 


was  clearly  bad,  and  the  demurrer  should 
have  been  sustained. 

For  these  errors,  the  Judgment  of  the  court 
below  is  reversed. 


(41  Ind.  App.  680) 
WHITE  v.  REDBNBAUGH.   (No.  5,866.) 1 
(Appellate  Court  .of  Indiana,  Division  No.  L 
Oct.  8,  1907.) 

1.  Mortgages — Distinguished  from  Condi- 
tional Sale— Evidence. 

Where  plaintiff  deeded  land  to  defendant; 
her  husband  s  creditor,  under  a  separate  agree- 
ment for  a  reconveyance  on  the  payment  of 
the  amount  of  the  debt,  interest,  etc,  that  plain- 
tiff was, not  bound  to  pay  the  amount  for  which 
the  reconveyance  was  to  be  had,  does  not  show 
conclusively  that  the  transaction  was  a  condi- 
tional sale. 

2.  Save— Deed  Construed  as  Mortgage. 

If  an  instrument  does  not  show  clearly 
whether  a  mortgage  or  conditional  sale  was  in- 
tended, equity  will  construe  it  as  a  mortgage, 
rather  than  a  conditional  sale. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  I  5.) 

3.  Same— Inadequacy  or  Consideration. 

Inadequacy  of  consideration  for  a  convey- 
ance is  a  fact  tending  to  show  the  transaction 
was  a  mortgage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Mortgages,  i  104.] 

4.  Appeal  —  Review  —  Conclusiveness  of 
Findings. 

Where  there  is  evidence  in  the  record  to 
support  the  finding,  the  Appellate  Court  will  not 
disturb  the  judgment. 

5.  Mortgages— Mortgagor's  Right  to  Rent. 

A  mortgagor  has  a  right  to  the  rents  and 
profits  so  long  as  he  remains  in  possession  of 
the  land. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  85,  Mortgages,  §8  513-525.] 

6.  Sake— Transaction  as  Mortgage. 

There  was  a  mortgage,  and  not  a  condition- 
al sale,  where,  plaintiff's  husband  being  indebt- 
ed to  defendant  and  defendant  holding  a  ma- 
tured mortgage  for  $425  on  her  land  which  was 
assessed  for  taxation  at  $700,  she  deeded  the 
land  to  him  under  a  separate  agreement  for  a  re- 
conveyance on  the  payment  within  a  year  of  the 
debt,  with  interest,  taxes,  and  liens. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  35,  Mortgages,  §  5.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jere  West  Judge. 

Action  to  cancel  a  mortgage  and  a  deed 
by  Carrie  F.  Redenbaugh  against  Israel  H. 
White.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

M.  W.  Bruner  and  Chas.  W.  Burton,  for  ap- 
pellant Clyde  H.  Jones  and  John  B.  Murphy, 
for  appellee. 

WATSON,  J.  This  was  an  action  by  appel- 
lee to  set  aside  and  cancel  a  mortgage,  and 
also,  a  deed  of  conveyance  of  her  real  estate,: 
which  she.  and  her  husband  executed  to  appel- 
lant She  alleged  that  she  executed  said 
note  and  mortgage  as  surety  for  her  husband, 
and  that  said  deed  was  in  fact  a  mortgage. 
Appellant  demurred  to  the  complaint  The 
demurrer  was  overruled  and  the  cause  put  at 
issue  by  general  denial.  The  errors,  relied  up- 

1  Rehearing  denied. 
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on  by  appellant  are:  First,  that  the  court 
erred  In  overruling  the  demurrer  to  the  com- 
plaint ;  second,  the  court  erred  in  overruling 
the  motion  for  a  new  trial. 

The  complaint  alleges,  In  substance,  that 
appellant  loaned  appellee's  husband,  George 
W.  Redenbaugh,  the  sum  of  $425,  and  accept- 
ed a  note  due  two  years  after  date,  executed 
by  the  husband  with  appellee  as  surety,  also 
the  execution  by  said  appellee  of  a  mortgage 
on  certain  land  which  was  appellee's  separate 
property.  Appellant  knew  the  loan  was  for 
the  husband,  that  neither  the  wife  nor  her 
separate  estate  received  any  benefit  there- 
from, and  appellee  was  the  owner  in  her  own 
right  of  the  premises.  At  the  expiration 
of  the  two  years,  the  debt  being  due  and 
unpaid,  appellant  threatened  to  foreclose  the 
mortgage  unless  paid  at  once.  The  appel- 
lant informed  appellee  that,  If  she  would  exe- 
cute to  him  a  deed  for  the  land,  the  loan 
would  be  extended  for  a  year,  and  if  the 
loan  was  paid  in  the  extended  time  he  would 
reconvey  the  land  to  her.  Being  Ignorant  of 
her  rights  and  unadvised  in  the  matter,  ap- 
pellee and  husband  executed  to  appellant  a 
general  warranty  deed  to  the  land.  At  the 
same  time  they  entered  into  an  agreement 
In  writing  which  recited  the  note  and  mort- 
gage, also  the  execution  of  said  deed.  Appel- 
lant, by  said  instrument,  agreed  to  reconvey 
said  real  estate  to  any  one  appellee  might 
name  within  one  year,  providing  she  pay  the 
$425,  with  interest  at  7  per  cent,  from  Au- 
gust 16,  1904  (date  when  the  note  was  due), 
and  all  taxes  or  liens.  Appellant  was  to  have 
a  lien  on  the  crops  for  the  accrued  Interest 
If  the  $425,  with  Interest,  was  not  paid  with- 
in the  year,  "this  written  agreement  shall  be 
null  and  void,  and  in  said  event  said  deed 
shall  in  nowise  become  ineffectual,  but  shall 
be  valid  and  effectual  for  all  intents  and  pur- 
poses, thereby  giving,  granting  and  conveying 
said  real  estate  In  fee  simple  as  this  day 
executed."  The  complaint  further  alleged 
that  the  deed  was  to  extend  the  time  of 
the  indebtedness,  and  no  other  consideration 
whatever  was  received;  that  the  property 
was  reasonably  worth  $1,200;  a  demand  for 
a  reconveyance  of  the  property  and  the  re- 
fusal of  appellant ;  that  appellee  remained  in 
possession  of  the  land,  using  it  as  her  own. 

It  Is  argued  that  the  deed  and  contempo- 
raneous written  agreement  constitute  a  condi- 
tional sale,  and  not  a  mortgage.  It  is  true 
that  by  the  written  agreement  appellee  is  not 
bound  to  pay  the  $425  for  which  a  reconvey- 
ance Is  to  be  had.  But  this  fact  of  itself  does 
not  show  conclusively  that  the  transaction 
was  a  conditional  sale.  In  Conway  v.  Alexan- 
der, 7  Cranch  (U.  S.)  218,  3  L.  Ed.  321, 
Chief  Justice  Marshall  said :  "The  want  of  a 
covenant  to  repay  the  money  is  not  complete 
evidence  that  a  conditional  sale  was  Intended, 
but  it  Is  a  circumstance  of  no  inconsiderable 
importance."  1  Jones  on  Mortgages,  f  272; 
Flagg  v.  Mann,  14  Pick.  (Mass.)  4G7,  478 ;  Da- 


vis v.  Stonestreet,  4  Ind.  101,  106.  Appellant 
also  contends  that,  since  the  consideration  for 
the  execution  of  the  deed  was  the  surrender 
of  the  note  and  mortgage  and  the  satisfaction 
of  record  of  the  mortgage,  the  debt  was  there- 
by extinguished,  and  hence  the  transaction 
constituted  a  conditional  sale,  and  not  a 
mortgage.  Whether  the  debt  was  extinguish- 
ed is  a  question  of  the  intention  of  the  par- 
ties. This  must  be  gathered  from  an  inter- 
pretation of  the  entire  instrument.  The  fact 
Is  set  out  that  there  was  an  existing  debt  at 
the  time  the  deed  was  executed.  The  amount 
of  the  debt  Is  the  exact  sum  set  out  In  the 
deed  as  the  consideration  for  the  conveyance. 
On  payment  of  said  amount,  White  agreed  to 
reconvey  to  any  one  whom  appellee  might 
name  within  one  year.  If  appellee  paid  this 
sum,  she  would  be  entitled  to  a  reconveyance 
of  the  land  In  question.  It  is  further  provid- 
ed that  the  Interest  shall  accrue  at  the  rate 
of  7  per  cent  from  August  16.  1904,  being 
the  date  of  maturity  of  said  note.  The  sepa- 
rate contract  and  deed  were  dated  and  exe- 
cuted August  20,  1904.  The  fact  that  interest 
is  payable  by  the  terms  of  the  contract  is  a 
circumstance  tending  to  show  that  the  debt 
was  not  extinguished.  Furthermore,  appel- 
lee bound  herself  to  pay  the  taxes  on  the 
land  for  the  year  agreed,  and  to  pay  all  Hens 
which  White  might  pay  or  which  might  at- 
tach to  the  land.  If  the  Instrument  does  not 
show 'clearly  whether  a  mortgage  or  condi- 
tional sale  was  intended,  "equity  •  •  • 
will  construe  a  writing  as  a  mortgage  rather 
than  a  conditional  sale."  Heath  v.  Williams, 
30  Ind.  495,  513;  Wolfe  v.  McMillan,  117  Ind. 
587,  592,  20  N.  E.  509.  According  to  the 
terms,  the  result  would  be  this,  if  this  agree- 
ment constitutes  a  conditional  sale:  Mrs. 
Redenbaugh  would  convey  74  acres  of  land, 
pay  Interest  on  $425  for  one  year  and  four 
days,  said  Interest  amounting  at  the  agreed 
rate  approximately  to  $30,  pay  the  taxes  for 
the  stipulated  year  on  the  land  which  had  an 
assessed  value  of  $700,  and  also  pay  any 
other  liens  for  which  the  land  might  become 
liable.  In  return  for  this  she  would  receive 
credit  for  the  Indebtedness  of  $425.  The  in- 
adequacy of  the  consideration  Is  obvious,  and 
it  has  been  held  repeatedly  that  inadequacy 
is  a  fact  tending  to  raise  the  Inference  that 
the  transaction  was  a  mortgage.  Davis  v. 
Stonestreet,  4  Ind.  101,  106;  Turpie  v.  Lowe, 
114  Ind.  37,  45,  15  N.  E.  834;  1  Jones  on 
Mortgages,  §  275.  The  trial  court  did  not  err 
in  overruling  the  demurrer  to  the  complaint. 

Appellant  further  insists  that  there  was 
error  by  the  lower  court  in  overruling  the  mo- 
tion for  a  new  trial.  It  has  been  said:  "In 
order  to  authorize  us  on  an  appeal  to  disturb 
the  judgment  of  the  trial  court  on  the  evi- 
dence alone,  It  must  appear  that  the  evidence 
in  the  case  Is  such  as  to  raise  or  present  for 
our  decision,  not  merely  a  question  of  fact 
but  one  purely  of  law  on  a  material  issue, 
and  that  such  question  of  law  under  the 
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judgment  of  the  trial  court  was  decided  er- 
roneously." Diamond,  etc.,  Co.  v.  Cuthbert- 
son,  166  Ind.  290,  300,  76  N.  E.  1060,  1063. 
See,  also,  Carver  v.  Forry,  158  Ind.  76,  81, 
62  N.  E.  697;  Republic,  etc.,  Co.  v.  Berkes, 
162  Ind.  517,  526,  70  N.  E.  815,  and  cases 
cited.  Where  there  la  evidence  in  the  record 
to  support  the  finding,  this  court  will  not  dis- 
turb the  judgment  below.  Case  v.  Collins, 
37  Ind.  App.  491,  506,  76  N.  E.  781;  Nichols, 
etc.,  Co.  v.  Berning,  37  Ind.  App.  109,  116, 
76  N.  E.  776,  and  cases  cited. 

It  is  not  disputed  that  the  mortgage  was 
executed  for  the  husband's  personal  debt. 
Neither  is  the  execution  of  the  deed  and  the 
contemporaneous  agreement  denied.  It  re- 
solves itself,  then,  into  a  determination  wheth- 
er there  was  evidence  which  would  support 
the  finding  that  this  deed  was  given  as  a 
mortgage.  The  fair  valuation  of  the  land 
was  shown  to  be  $1,200.  It  was  testified  that 
White  said  he  wanted  the  deed  to  secure 
himself;  that  all  he  wanted  was  his  money, 
not  the  land.  The  appellee  was  allowed  to 
remain  In  possession  and  to  enjoy  the  in 
come  from  the  mortgaged  property.  The  ap- 
pellant held  the  record  title  of  this  property 
merely  as  security  for  his  loan.  Therefore 
the  construing  of  the  deed  and  separate  In- 
strument, aided  by  the  testimony,  shows  the 
relation  between  the  parties  to  be  the  same 
as  if  the  deed  had  been  a  mortgage  Appel- 
lant must  be  considered  as  the  mortgagee  out 
of  possession  of  the  mortgaged  premises,  and 
the  same  rules  are  applicable  as  if  it  had  beeu 
a  mortgage  in  the  ordinary  form.  No  rule  o. 
law  is  plainer  or  better  understood  than  that 
the  mortgagor  of  real  estate  has  a  right  to 
the  rents  and  profits  so  long  as  he  remains  iu 
possession. 

It  is  urged  by  appellant  that  the  deed,  ab- 
solute on  Its  face,  conveying  the  real  estate 
In  question,  constituted  a  conditional  sale. 
But  considering  together  the  deed,  separate 
instrument,  and  all  the  facts  surrounding  the 
transaction,  this  position  is  not  supported  by 
the  authorities.  To  have  constituted  a  condi- 
tional sale,  the  debt  to  White  from  Carrie  P. 
Redenbaugh  must  be  extinguished  by  the 
eale  and  conveyance  of  the  property.  The 
proof  shows  that  the  debt  was  not  extinguish- 
ed, but,  on  the  contrary,  appellee  was  given 
one  year  and  four  days  to  pay  same,  and 
the  rate  of  interest  was  fixed  the  same  as  in 
the  note,  and  upon  payment  of  the  debt  and 
Interest  appellant  was  to  reconvey  to  her  the 
land  in  question.  The  facts  presented  by  the 
record  in  this  case  establish  that  the  Instru- 
ment executed  by  appellee  and  husband  to  ap- 
pellant on  the  20th  day  of  August,  1904,  must 
be  and  is  regarded  as  a  mortgage.  Harbison 
v.  Lemon  et  al.,  3  Blackf.  51,  23  Am.  Dec 
376;  Watklns  v.  Gregory,  6  Blackf.  113; 
Loeb  v.  McAlister,  15  Ind.  App.  643,  41  N.  E. 
1081,  44  N.  E.  378;  Matchett  v.  Knlsely,  27 
Ind.  App.  664,  62  N.  E.  87;  Kitts  v.  Willson, 


130  Ind.  492,  29  N.  E.  401 ;  Mott  v.  Fiske,  155 
Ind.  597,  58  N.  E.  1053 ;  Voss  v.  EUer,  109 
Ind.  260,  10  N.  E.  74. 

The  evidence  supports  the  finding  of  the  tri- 
al court  Therefore  no  error  was  committed 
in  overruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

(40  Ind.  App.  430) 
CLARKE  et  al.  v.  EVANSVILLE  BOAT 
CLUB.   (No.  6,671.) 
(Appellate  Court  of  Indiana.  Oct  17,  1907.) 
L  Appeai>-Supeb8edea8— Function. 

The  function  of  a  supersedeas  is  to  stay 
further  proceedings  on  the  judgment  appealed 
from. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  88  2264-2274.1 

2.  Same— Possession  of  Premises— Retubn. 

Under  Burns'  Ann.  St  1901,  8  654,  provid- 
ing that  on  the  filing  of  an  appeal  bona,  execu- 
tion and  all  other  proceedings  on  the  judgment 
in  the  trial  court  shall  be  stayed,  and  if  ex- 
ecution has  issued  it  shall  be  forthwith  returned 
and  the  levy  relinquished,  where  petitioners  ap- 
pealed from  a  judgment  for  possession  of  cer- 
tain real  estate  and  filed  a  bond  pending  which 
they  were  ousted  on  a  writ  issued  on  the  judg- 
ment, they  were  entitled  to  a  supersedeas  pend- 
ing appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2.  Appeal  and  Error,  88  2251-2258.] 

Appeal  from  Circuit  Court,  Vanderburgh 
County;  Alexander  Gilchrist  Judge. 

Action  by  the  Evansvllle  Boat  Club  against 
John  N.  Clarke  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  On  ap- 
plication for  supersedeas.  Granted. 

Edgar  Durre  and  Spencer  &  Brill,  for  ap- 
pellants. 

PER  CURIAM.  Appellants,  against  whom 
a  judgment  was  rendered  for  the  possession 
of  real  estate  prayed  an  appeal  to  this  court, 
gave  bond  and  perfected  such  appeal  as  of 
term  time,  except  that  they  failed  to  file 
the  transcript  in  the  office  of  the  clerk  of  this 
court  within  the  60  days  specified  by  statute. 
Section  650,  Burns'  Ann.  St  1901.  Notice  of 
appeal  was  subsequently  served  upon  the 
plalntitr,  and  the  defendants  now  present 
their  application  and  bond  for  a  supersedeas, 
together  with  a  brief  in  support  thereof.  It 
Is  stated  in  the  brief  that,  acting  under  a 
writ  Issued  In  said  cause,  the  sheriff  of  said 
county  has  ousted  the  appellants  from  the 
premises  In  dispute,  and  we  are  asked  to  re* 
store  the  property  to  them.  The  function  of 
a  supersedeas  Is  to  stay  further  proceedings 
upon  the  judgment  appealed  from.  Board  of 
Comr's  v.  Gorman,  86  U.  S.  661,  22  L.  Ed. 
226;  Elliott's  Appellate  Procedurt  389. 
Section  654,  Burns'  Ann.  St.  1901.  provides 
that  any  levy  made  shall  be  relinquished.  To 
what  extent  the  provisions  of  this  statute 
may  apply  to  the  facts  of  this  case  is  not  at 
present  a  matter  which  we  are  in  a  position 
to  decide. 

Supersedeas  ordered. 
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(40  Ind.  App.  403) 

INDIANAPOLIS  TRACTION  ft  TERMINAL 
CO.  v.  MILLER.  (No.  6,123.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  17,  1907.) 

1.  Appeal— Presentation  of  Objections  Be- 
low —  Sufficiency  of  Complaint  —  Cab- 
biebs— injubt  to  pas8en0ebs. 

A  complaint,  alleging  that  plaintiff  after 
having  paid  her  fare  and  become  a  passenger  on 
defendant's  cars  in  charge  of  a  motorman  and 
conductor,  and  after  the  car  bad  stopped  for 
passengers  to  alight  at  a  place  where  plaintiff 
was  to  change  cars,  the  motorman  without 
signal  and  with  a  sudden  violent  jerk  started  the 
car,  throwing  plaintiff  to  the  pavement,  and 
causing  the  injuries  alleged,  stated  a  cause  of 
action  as  against  an  attack  first  made  on  appeal, 
being  sufficient  to  bar  another  action  for  the 
same  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  I  1285.] 

2.  Tbial  —  Instructions  —  Elimination  of 
Facts. 

The  gist  of  an  action  for  injuries  to  a  pas- 
senger as  she  was  about  to  alight  from  a  street 
car  was  the  negligent  starting  of  the  car  with- 
out warning  with  a  sudden  jerk.  The  court 
charged  that  if  the  car  had  stopped  to  allow 
passengers  to  alight,  and  while  plaintiff  was  at- 
tempting to  do  so  defendant  negligently  started 
the  car  with  a  sudden  jerk,  throwing  plaintiff  to 
the  pavement  and  injuring  her,  she  was  entitled 
to  recover,  unless  she  was  negligent^which  prox- 
imately contributed  to  the  injury.  Held,  not  ob- 
jectionable as  confining  the  jury  to  the  evidence 
of  the  sudden  jerk  as  the  basis  of  plaintiff's 
right  to  recover,  to  the  exclusion  of  other  facts ; 
such  other  facts  being  unimportant 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  S§  618-623.] 

3.  Same— Pebemptobt  Instructions. 

The  conditional  form  of  the  instruction  left 
the  question  of  negligence  in  starting  the  car  to 
the  jury,  so  that  the  instruction  was  not  objec- 
tionable as  peremptory. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  85  439-466.] 

4.  Same— Instructions— Otheb  Instbuctions. 

The  court  defined  "contributory  negligence," 
and  charged  that  the  burden  was  on  defendant 
to  show  contributory  negligence  by  a  fair  pre- 
ponderance of  the  evidence,  but  if  the  evidence 
as  a  whole,  by  whomsoever  produced,  established 
contributory  negligence,  it  would  bar  recovery. 
He  further  charged  that  it  was  a  passenger's 
duty  to  use  reasonable  care  in  alighting;  that 
she  should  not  attempt  to  alight  while  the  car 
was  in  motion,  if  dangerous  to  do  so ;  and  that 
if  she  did  so  she  assumed  any  additional-  risk  at- 
tendant on  such  attempt  The  court  also  charg- 
ed that  if  plaintiff  attempted  to  alight  while 
the  car  was  in  motion,  and  her  injury  was 
caused  thereby,  she  could  not  recover.  Htld, 
that  under  such  instructions  the  further  charge 
that  plaintiff  was  entitled  to  recover  in  a  cer- 
tain event,  unless  it  had  been  "shown"  that 
plaintiff  was  herself  negligent  was  not  objec- 
tionable as  implying  that  the  proof  of  plaintiff's 
negligence  must  be  such  as  to  amount  to  a 
demonstration,  instead  of  establishing  the  fact 
by  a  preponderance  of  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  !§  703-717.] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Jennie  Miller  against  the  Indian- 
apolls  Traction  ft  Terminal  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

82  N.E.-8 


F.  Winter  and  W.  H.  Latta,  for  appellant 
0.  S.  &  G.  L.  Denny,  for  appellee. 

COMSTOCK,  C.  J.  Action  for  personal 
Injury.  The  complaint  was  in  one  para- 
graph. It  alleges  when  the  plaintiff  was  in 
the  act  of  alighting  from  one  of  appellant's 
cars,  and  before  she  .had  stepped  from  the 
running  board,  the  car  was  started  forward 
throwing  her  to  the  ground  and  causing  the 
injuries  for  which  she  sues.  Appellant  an- 
swered by  general  denial.  The  case  was  sub- 
mitted to  a  Jury,  and  verdict  returned 
against  defendant  on  which  judgment  was 
rendered  for  $5,000. 

That  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  Is 
the  first  error  assigned.  As  the  complaint 
Is  attacked  for  the  first  time  in  this  court 
It  is  only  necessary  to  determine  Its  suffi- 
ciency to  bar  another  action  for  the  same 
cause.  It  sets  out  the  following  facts  by  di- 
rect averment:  That  on  the  22d  of  June,  1904, 
having  paid  her  fare  for  transportation,  she 
was  a  passenger  on  one  of  defendant's  cars 
In  charge  of  a  motorman  and  conductor  at 
a  time  and  place  definitely  stated,  and  that 
after  the  car  had  stopped  for  the  passengers 
to  alight  at  a  place  where  she  was  to  change 
cars,  the  motorman,  without  giving  any  warn- 
■ing,  with  a  sudden  and  violent  jerk,  started 
said  car,  thereby  throwing  her  to  the  pave- 
ment Then  follows  a  statement  of  her  In- 
juries. The  facts  directly  alleged  are  suffi- 
cient as  against  this  first  attack.  City  of 
South  Bend  v.  Turner,  156  Ind.  421,  60  N. 
E.  271,  54  L.  R.  A  896,  83  Am.  St  Rep.  200; 
Zenia  Real  Estate  Co.  et  al.  v.  Macy,  147 
Ind.  572,  47  N.  E.  147. 

The  second  and  remaining  error  assigned 
Is  the  overruling  of  appellant's  motion  for  a 
new  trial.  The  reasons  set  out  In  said  motion 
which  are  discussed  are  that  the  verdict  of 
the  jury  Is  not  sustained  by  sufficient  evi- 
dence, is  contrary  to  law,  and  that  the  court 
erred  in  giving  to  the  jury  of  its  own  mo- 
tion Instruction  No.  8.  Said  instruction  is 
In  the  following  language:  "(8)  If  you  be- 
lieve from  the  evidence  that  the  plaintiff 
was  a  passenger  upon  one  of  defendant's 
street  cars  at  the  time  and  place  in  contro- 
versy; that  the  said  car  had  stopped  for 
the  purpose  of  allowing  passengers  to  alight 
therefrom;  that  the  plaintiff  attempted  to 
so  alight;  that  while  she  was  in  the  act  of 
so  doing  the  defendant  negligently  started 
said  car  forward  with  a  suden  Jerk  or  move- 
ment, thereby  throwing  plaintiff  to  the  pave- 
ment and  Injuring  her — then  the  plaintiff 
would  be  entitled  to  recover,  unless  it  has 
been  shown  by  the  evidence  that  plaintiff  was 
herself  guilty  of  negligence  which  approxi- 
mately contributed  to  her  injury.  In  which 
latter  case  plaintiff  would  not  be  entitled  to 
recover."  It  Is  argued  that  the  instruction 
was  erroneous,  because:  First,  It  attempted 
to  confine  the  consideration  of  the  jury  to 
certain  facts,  and  to  exclude  other  facta 
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which  should  have  been  considered;  second, 
it  invaded  the  province  of  the  jury,  "as  it 
was  a  question  of  fact  for  the  jury  as  to 
what  fivets  constituted  negligence";  third, 
because  the  facts  in  the  Instruction  are  not 
sufficient,  standing  alone,  to  warrant  the  court 
in  Instructing  the  jury  peremptorily  that 
they  should  find  for  the  plaintiff.  It  is  un- 
questionably error  in  an  instruction  to  lim- 
it or  confine  the  consideration  of  a  Jury  to 
certain  facts  to  the  exclusion  of  others  that 
are  important  The  negligence  charged  is 
the  negligent  starting  of  the  car  without 
warning,  with  a  sudden  jerk.  This  was  the 
gist  of  the  action,  and  if  the  plaintiff  was 
free  from  negligence  contributing  to  her  in- 
Jury  the  consideration  of  other  facts  was  un- 
necessary. The  question  of  the  negligent 
starting  of  the  car  was  left  to  the  jury  by 
the  conditional  form  in  which  the  Instruc- 
tion Is  put  The  instruction  is  not  peremp- 
tory, but  is  based  upon  the  finding  by  the 
Jury  of  the  facts  which  would  make  the 
starting  of  the  car  negligent  The  facts  be- 
ing found  by  the  jury,  It  was  for  the  court 
to  pronounce  the  law.  It  is  argued,  too,  that 
the  Instruction  incorrectly  states  the  degree 
of  proof  required  on  the  question  of  contrib- 
utory negligence.  Attention  is  directed  to 
the  words,  "unless  it  has  also  been  shown 
by  the  evidence  that  the  plaintiff  was  herself 
guilty  of  contributory  negligence."  The  use 
of  the  word  "shown"  is  criticised  for  the 
reason  that  It  implies  demonstration,  and 
that  "shown  by  the  evidence"  Implies  demon- 
stration by  all  the  evidence,  when  "contrib- 
utory negligence  need  only  be  proved  by  a 
preponderance  of  the  evidence,  and  need 
not  be  'shown'  by  the  evidence  nor  by  all  the 
evidence";  that  "any  evidence  or  the  evi- 
dence of  only  one  witness  may  amount  to  a 
preponderance  in  the  minds  of  the  jury." 

The  fourth  instruction  given  defined  "con- 
tributory negligence,"  and  told  the  Jury  that 
it  was  a  defense  to  an  action  for  personal 
injuries,  that  "the  burden  is  upon  the  de- 
fendant to  show  contributory  negligence  by 
a  fair  preponderance  of  the  evidence;  but 
if  the  evidence  as  a  whole,  by  whomsoever 
produced,  does  establish  such  contributory 
negligence,  then  it  will  avail  the  defendant 
and  prevent  the  plaintiff  from  recovery."  In 
instruction  7,  the  court  told  the  Jury  that  it 
was  the  duty  of  the  passenger  In  alighting 
from  a  car  to  use  reasonable  care  to  avoid 
injury;  that  a  passenger  should  not  attempt 
to  alight  while  the  car  is  in  motion,  If  the 
motion  Is  such  as  to  make  it  dangerous 
to  do  so;  that  in  attempting  to  alight  while 
the  car  Is  in  motion  a  passenger  assumes  the 
additional  risk  necessarily  attendant  upon 
such  attempt  if  there  be  any.  The  ninth 
instruction  given  informed  the  jury  that  if 
it  appeared  from  the  evidence  that  the  plain- 
tiff attempted  to  alight  from  the  car  before 
It  had  come  to  a  stop,  and  if  her  Injury  was 
caused  by  the  attempt  to  alight  while  the 
ear  was  in  motion,  she  would  not  be  entitled 


to  recover.  In  view  of  all  the  Instructions 
given,  and  they  are  to  be  considered  as  a 
whole  in  determining  the  effect  of  any  one, 
the  proposition  of  appellant's  counsel  that  any 
evidence,  "or  the  evidence  of  only  one  wit- 
ness, may  amount  to  a  preponderance  in  the 
minds  of  the  jurors,"  Is,  we  think,  unwar- 
ranted. 

It  is  Insisted  that  appellee  was  proven 
guilty  of  contributory  negligence  by  the  un- 
disputed physical  facts;  that  her  own  neg- 
ligence was  the  efficient  cause  of  her  Injury. 
We  cannot  concede  this  claim.  We  cannot 
say  that  the  verdict  is  without  support 

Judgment  affirmed. 


(41  Ind.  App.  175) 

RELIANCE  MFG.  CO.  v.  LANGLEY.  (No. 
5,871.) 1 

(Appellate  Court  of  Indiana.  Oct.  15,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Complaint. 

A  complaint  for  injuries  to  an  employs 
by  the  fall  of  an  elevator,  alleging  that  defend- 
ant was  negligent  in  using  a  defective  rope  to 
sustain  and  move  the  car,  and  in  failing  to  pro- 
vide a  safety  device  for  use  in  the  event  of  the 
breaking  of  the  rope,  and  that  plaintiff  had  no 
knowledge  of  such  defective  or  dangerous  condi- 
tion,'stated  a  cause  of  action  at  common  law. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  34,  Master  and  Servant  S8  816-830.] 

2.  Same. 

Where  a  paragraph  of  a  complaint  for  In- 
juries to  a  servant  by  a  fall  of  an  elevator 
charged  negligence  in  the  use  of  a  defective  rope, 
but  did  not  allege  that  plaintiff  had  no  knowl- 
edge of  the  defect  It  was  insufficient 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §5  846.  853.] 

8.  Same— Statutort  Liability. 

A  complaint  for  injuries  to  a  servant  fail- 
ing to  clearly  show  a  violation  of  a  statutory 
duty  on  the  part  of  the  master  is  insufficient 
as  an  allegation  of  statutory  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §  822.] 

4.  Same  —  Elevators  —  Safety   Devices  — 

Statutes— Application. 

Burns'  Ann.  St  1901,  §  7087e.  requires 
elevator  shafts  in  factories  to  be  inclosed,  and 
the  installation  of  automatic  trapdoors,  if  in 
the  opinion  of  the  factory  inspector  safety  re- 
quires it  and  declares  that  the  chief  inspector 
shall  inspect  the  cable,  gearing,  or  other  appara- 
tus of  elevators  In  such  establishments,  and  re- 
quires that  the  same  be  kept  in  s~fe  condition 
with  proper  safety  devices.  Held,  that  Ruch  sec- 
tion, in  so  far  as  it  provides  for  the  installation 
of  safety  devices,  is  not  mandatory,  and  a 
factory  owner  is  not  bound  to  install  safety 
devices  on  elevators,  unless  required  to  do  so  by 
the  factory  inspector. 

5.  Same— Instructions. 

Since  Burns'  Ann.  St  1901,  5  7087*.  does 
not  require  a  factory  owner  to  install  safety 
appliances  on  elevators  unless  required  by  the 
inspector,  an  instruction  that  the  statute  makes 
the  master  negligent  in  failing  to  provide  safety 
appliances,  and,  unless  the  servant  injured  by 
the  fall  of  an  elevator  caused  by  a  defect  in  the 
rope  was  himself  negligent,  he  could  recover 
for  injuries  proximately  caused  by  the  master's 
failure  to  provide  such  appliances,  etc.,  was  er- 
roneous. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
VOL  34,  Master  and  Servant,  St  1148-1161.] 
1  Rehearing  denied. 
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6.  Appeal— Instructions— Pbejuoice. 

Where  a  servant  was  injured  by  the  fall  of 
an  elevator  because  of  a  defective  rope,  and  it 
was  shown  that  he  was  aware  of  the  absence  of 
safety  devices  on  the  elevator,  and  it  was  a  ques- 
tion whether  he  also  had  knowledge  of  the  de- 
fective rope,  defendant  was  prejudiced  by  an  in- 
struction that  it  was  bound,  under  Burn's  Ann. 
St.  lyoi,  §  7087e,  to  provide  safety  appliances, 
and,  if  its  failure  to  do  so  was  the  proximate 
cause  of  the  servant's  injury,  he  could  recover 
in  the  absence  of  contributory  negligence,  and 
did  not  assume  the  risk  merely  because  of 
knowledge  of  the  master's  violation  of  the  stat- 
ute. 

Appeal  from  Superior  Court,  Porter  Coun- 
ty; Harry  B.  Tuthlll,  Judge. 

Action  by  Isaac  M.  Langley  against  the 
Reliance  Manufacturing  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  instructions. 

Elmer  E.  Stevenson,  for  appellant.  Crum- 
packer  &  Moran,  and  E.  J.  Bower,  for  appel- 
lee. 

HADLEY,  J.  The  appellee  brought  this 
action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  him 
by  the  breaking  of  a  rope  cable  of  a  freight 
hoist  or  elevator,  and  the  falling  of  the  car 
in  the  factory  of  the  appellant  where  appel- 
lee was  employed.  The  amended  complaint 
upon  which  the  case  was  tried  is  in  two  para- 
graphs. The  negligence  charged  against  ap- 
pellant in  each  of  said  paragraphs  was  in 
using  a  rope  that  was  old,  worn  out,  frayed, 
and  rotten  to  sustain  and  move  the  car,  and 
in  failing  to  provide  safety  devices  to  pre- 
vent the  falling  of  the  car  in  the  event  of  the 
breaking  of  the  rope  or  cable.  The  first 
paragraph  of  the  complaint  also  averred  that 
appellee  had  no  knowledge  of  this  defective 
and  dangerous  condition.  The  second  para- 
graph contained  no  such  averments.  A  sepa- 
rate demurrer  was  filed  to  each  paragraph 
of  the  complaint,  which  demurrers  were 
overruled.  Answer  by  general  denial,  trial, 
and  verdict  and  judgment  for  appellee. 

It  is  earnestly  contended  by  appellant  that 
the  court  erred  In  overruling  its  demurrer  to 
each  paragraph  of  the  complaint  In  the 
consideration  of  this  question,  we  are  met 
at  the  threshold  with  the  technical  objection 
of  appellee  that  no  question  is  presented  on 
this  ruling  of  the  lower  court  by  the  record. 
In  view  of  the  fact  that  in  our  opinion  this 
cause  should  be  reversed  on  other  grounds, 
we  deem  it  unnecessary  to  pass  on  this  tech- 
nical objection,  and,  to  avoid  the  question 
arising  in  a  subsequent  trial,  we  deem  it  to 
the  best  interests  of  all  parties  to  express 
our  opinion  upon  the  paragraphs  of  the  com- 
plaint Without  going  Into  the  averments 
of  the  first  paragraph,  It  seems  clear  to  us 
that  it  avers  sufficient  facts  to  show  a  com- 
mon-law liability  for  negligence-  on  the  part 
of  appellant  and  a  cause  of  action  in  appel- 
lee, and  the  demurrer  was  properly  over- 
ruled. The  second  paragraph  is  insufficient 
to  show  a  common-law  action,  In  that  It  does 


not  aver  that  appellee  had  no  knowledge  of 
the  defective  conditions  as  set  out  In  the 
complaint,  and  which  are  averred  as  negli- 
gent acts  on  the  part  of  appellant  It  Is  not 
sufficient  to  show  a  statutory  liability,  for 
the  reason  that  it  does  not  show  the  viola- 
tion of  any  statutory  duty  on  the  part  of 
appellant.  One  who  relies  upon  the  statute 
must  bring  himself  fully  and  clearly  with- 
in all  its  provisions.  La  Porte  Carriage  Co. 
v.  Sullender,  1G5  Ind.  290,  75  N.  E.  277. 

The  question,  however,  upon  which  this 
case  must  be  determined  is  upon  the  twenty- 
fifth  instruction  given  to  the  jury  by  the 
court  upon  its  own  motion,  over  the  objec- 
tion of  appellant.  The  instruction  was  as 
follows:  "Under  section  7087e  of  the  Re- 
vised Statutes  of  1001  of  Indiana,  It  is  made 
the  duty  of  an  employer  of  labor,  who  pro- 
vides apparatus  used  for  an  elevator  in  his 
establishment  to  keep  the  same  In  safe  con- 
dition with  proper  safety  devices  whereby 
the  cabs  or  cars  will  be  securely  held  in  the 
event  of  accident  to  the  cable,  rope,  or  hoist- 
ing machinery  thereof,  and  the  statute  makes 
it  the  duty  of  the  state  factory  inspector  to 
inspect  and  require  that  this  be  done.  This 
statute  makes  a  master  guilty  of  negligence 
in  failing  to  comply  by  providing  such  safe- 
ty appliances,  and,  in  the  absence  of  contrib- 
utory negligence,  the  servant  may  recover 
for  injuries  which  he  suffers,  where  the  fail- 
ure of  the  master  to  provide  said  appliances 
is  the  proximate  cause  of  the  Injury,  and  the 
servant  does  not  assume  the  risk  of  injury 
merely  by  knowledge  upon  his  part  of  such 
violation  of  the  statute  and  failure  to  com- 
ply therewith  upon  the  part  of  the  master. 
However,  he  must  be  free  from  contributory 
negligence."  It  is  insisted  that  this  instruc- 
tion is  erroneous,  since  neither  the  section 
of  the  statute  referred  to  therein  nor  any 
other  statute  of  this  state  imposes  upon  the 
owner,  lessee,  or  agent  of  a  factory  the  duty 
of  maintaining  safety  devices  upon  all  ele- 
vators arbitrarily  without  regard  to  wheth- 
er he  has  been  so  required  or  ordered  by  the 
factory  Inspector.  The  section  referred  to  is 
as  follows:  "It  shall  be  the  duty  of  the 
owner  or  lessee  of  any  manufacturing  or 
mercantile  establishment,  laundry,  renovat- 
ing works,  bakery  or  printing  office,  where 
there  Is  an  elevator,  hoisting  shaft  or  well 
hole,  to  cause  the  same  to  be  properly  and 
substantially  Inclosed  or  secured,  if  in  the 
opinion  of  the  chief  inspector  it  is  necessary, 
to  protect  the  lives  or  limbs  of  those  employ- 
ed in  such  establishment.  It  shall  also  be 
the  duty  of  the  owner,  agent  or  lessee  of 
each  of  such  establishments  to  provide,  or 
cause  to  be  provided,  if  in  the  opinion  of  the 
chief  inspector,  the  safety  of  persons  In  or 
about  the  premises  should  require  it,  such 
proper  trap  or  automatic  doors  so  fastened 
in  or  at  all  elevator  ways  as  to  form  a  sub- 
stantial surface  when  closed,  and  so  con- 
structed as  to  open  and  close  by  the  action 
of  the  elevator  in  its  passage,  either  ascend- 
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lng  or  descending,  but  the  requirements  of 
this  section  shall  not  apply  to  passenger 
elevators  that  are  Inclosed  on  all  sides.  The 
chief  Inspector  shall  Inspect  the  cable,  gear- 
ing or  other  apparatus  of  elevators  In  the  es- 
tablishments above  enumerated  and  require 
that  the  same  be  kept  in  safe  condition  with 
proper  safety  devices  whereby  the  cabs  or 
cars  will  be  securely  held  in  event  of  ac- 
cident to  the  cable  or  rope  or  hoisting  ma- 
chinery, or  from  any  similar  cause."  This 
section  may  be  separated  into  three  divi- 
sions: (1)  The  duty  is  imposed  upon  the 
owner,  lessee,  or  agent  to  have  the  elevator 
shaft  or  well  hole  properly  and  substantial- 
ly Inclosed  and  secured,  if  in  the  opinion  of 
the  factory  Inspector  It  Is  necessary  for  the 
proper  protection  of  the  employes.  (2)  The 
duty  Is  Imposed  upon  the  owner,  lessee,  or 
agent  to  have  proper  trap  or  automatic 
doors  so  fastened  In  or  at  elevator  ways  so 
constructed  as  to  open  and  close  by  the  ac- 
tion of  the  elevator  in  its  passage,  and  so 
fastened  in  or  at  elevator  ways  as  to  form  a 
substantial  surface  when  closed,  If,  in  the 
opinion  of  the  factory  Inspector,  safety  re- 
quires It  The  requirement  of  this  division 
do  not  apply  to  passenger  elevators  Inclosed 
on  all  sides.  (3)  The  duty  Is  Imposed  upon 
the  factory  Inspector  to  inspect  the  cables, 
gearing,  and  other  apparatus  of  such  eleva- 
tors, and  require  that  they  be  kept  In  a  safe 
condition  and  with  proper  safety  devices. 

The  first  two  subdivisions  impose  certain 
specific  prescribed  duties  upon  the  owner, 
lessee,  or  agent  of  a  factory.  Under  the  con- 
ditions named,  the  last  does  not  In  terms 
Impose  any  duty  upon  the  owner,  lessee,  or 
agent,  but  does  impose  a  duty  upon  the  in- 
spector. If  the  last  subdivision  can  be  said 
to  impose  a  statutory  duty  upon  the  owner, 
lessee,  or  agent  to  maintain  safety  devices 
on  all  elevators  of  the  class  designated  In 
the  section  without  regard  to  the  order  or 
action  of  the  Inspector,  then  the  instruction 
in  question  was  properly  given.  If,  on  the 
other  hand,  this  subdivision  does  not  have 
such  force,  then  the  giving  of  said  instruction 
was  error.  The  plain  words  of  the  clause  In 
question  enjoins  upon  the  inspector  the  duty 
of  seeing  that  the  owner  performs  a  com- 
mon-law duty,  and  also  Invests  him  with  au- 
thority to  compel  such  performance.  To  say 
that  the  clause  means  more  than  this  neces- 
sitates the  insertion  of  words  not  there,  and 
the  imposition  of  a  duty  not  defined.  The 
evident  scope  and  purpose  of  this  whole  sec- 
tion Is  to  protect  the  lives  and  limbs  of  per- 
sons in  factories  and  workshops  from  acci- 
dents in  and  about  elevators.  But  it  Is  also 
evident  the  Legislature  Intended  that  this 
protection  should  be  reasonable  and  practical, 
and  not  arbitrary  or  oppressive.  Other  du- 
ties with  regard  to  elevators  are  clearly  Im- 
posed upon  the  owners  by  this  section,  condi- 
tioned upon  the  discretion  of  the  inspector. 
If  the  Legislature  had  Intended  to  Impose  the 
duty  of  maintaining  safety  devices  on  all 


elevators  upon  all  owners,  lessees,  or  agents 
arbitrarily,  it  would  have  said  so.  There  is 
nothing  to  Indicate  the  omission  occurred  by 
inadvertence  or  mistake.  The  act  seems  to 
have  been  carefully  drawn  to  cover  the  sub- 
jects intended.  The  explanation  is  found  in 
the  fact  that  prior  to  this  enactment  it  had 
been  frequently  determined  In  the  courts  of 
this  state  and  other  states  that  on  some  ele- 
vators and  ho  lata,  under  certain  conditions 
and  circumstances,  safety  devices  were  nei- 
ther practical  nor  necessary.  Sievers  v.  Pe- 
ters, etc.,  Ob.,  151  Ind.  642,  50  N.  E  877,  52 
N.  E.  399;  Hall  v.  Murdock,  114  Mich.  233, 
72  N.  W.  150;  Kern  v.  De  Castro,  etc,  Co„ 
125  N.  Y.  50,  25  N.  E.  1071;  Hoehmann  v. 
Moss  Engraving  Co.,  23  N.  Y.  Supp.  787,  4 
Misc.  Rep.  160.  It  Is  proper  to  presume  that 
the  Legislature  understood  the  obligations  of 
the  parties  as  determined  in  these  decisions 
when  it  passed  the  act  in  question,  and  rec- 
ognized that  the  rights  and  Interests  of  all 
parties  might  best  be  protected  if  left  In  the 
hands  of  the  factory  inspector.  The  Legisla- 
ture did  not  deem  it  best  to  arbitrarily  pro- 
vide that  the  shafts  should  be  Inclosed  or 
that  automatic  traps  or  doors  should  be  main- 
tained. We  can  see  no  reason  why  the  Leg- 
islature should  depart  from  this  rule  with 
reference  to  safety  devices,  and,  in  the  ab- 
sence of  any  words  expressing  such  Intention, 
It  would  be  traveling  in  realms  of  Imagina- 
tion to  hold  that  the  Legislature  intended  to 
Impose  the  duty  of  providing  safety  devices 
for  all  elevators,  without  regard  to  their 
character,  practicability,  or  necessity.  The 
act  is  highly  penal.  By  section  25  violations 
thereof  are  punishable  by  fine.  We  do  not 
think  it  would  be  seriously  contended  by  any 
one  that  an  owner  could  be  successfully  pros- 
ecuted under  the  facts  in  this  case,  for  fail- 
ure to  maintain  safety  devices  on  an  ele- 
vator of  this  character.  And  yet,  If  such  act 
constituted  a  violation  of  any  of  the  pro- 
visions of  the  statute,  he  could  be  so  pros- 
ecuted. If  he  had  not  violated  any  of  its  pro- 
visions, there  Is  no  statutory  liability  for 
such  failure.  This  seems  to  be  an  illustra- 
tive test  of  the  section  In  question. 

It  Is  contended  that  the  use  of  the  word 
"shall"  In  the  clause  in  question  leaves  the 
inspector  no  discretion,  and  amounts  to  a 
hard  and  fast  mandate  to  the  owner  to  pro- 
vide safety  devices  in  all  cases.  But  this 
contention  is  not  tenable.  Section  70871,  be- 
ing section  9  of  the  same  act.  provides  that 
all  vats,  pans,  saws,  etc.,  shall  be  properly 
guarded.  But  the  Supreme  Court  has  held 
that  this  language  do«  not  mean  that  all 
such  machinery  shall  have  guards,  but  that 
only  such  machinery  should  be  so  guarded 
as  was  practicable  and  necessary.  Robert- 
son v.  Ford,  164  Ind.  538,  74  N.  E  1.  In  this 
case,  quoting  with  approval  from  Glens  Falls, 
etc.,  Co.  v.  Travelers'  Ins.  Co.,  162  N.  Y.  399, 
56  N.  E.  897,  and  Cobb  v.  Welcher,  75  Hun 
(N.  Y.)  283,  26  N.  Y.  Supp.  1068,  the  court 
say:  "We  think,  however,  that  the  Legtela- 
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ture  could  not  hare  intended  that  every  piece 
of  machinery  in  a  large  building  should  be 
covered  or  guarded. .  This  would  be  Imprac- 
ticable. What  evidently  was  intended  was 
that  those  parts  of  the  machinery  which  were 
dangerous  to  the  servants  whose  duty  re- 
quired them  to  work  In  its  immediate  vicin- 
ity should  be  properly  guarded,  so  as  to  min- 
imize, as  far  as  practicable,  the  dangers  at- 
tending their  labors.  Human  foresight  is 
limited,  and  masters  are  not  called  upon  to 
guard  against  every  possible  danger.  They 
are  required  only  to  guard  against  such  dan- 
gers as  would  occur  to  a  reasonably  prudent 
man  as  liable  to  happen."  In  Cobb  v.  Wel- 
cher  (1894)  75  Hun  (N.  T.)  283,  26  N.  Y.  Supp. 
1068,  the  court  said:  "We  do  not  understand 
the  statute  to  make  the  factory  man  an  In- 
surer of  the  safety  of  his  employes,  or  that 
It  requires  him  to  guard  against  the  extra- 
ordinary accidents  which  careful  and  prudent 
men  could  not  foresee  or  anticipate  as  liable 
to  occur."  There  being  no  statutory  duty  up- 
on appellant  to  maintain  safety  devices  on 
the  elevator  in  question  at  least  until  so  or- 
dered by  the  factory  inspector,  the  giving  of 
said  Instruction  was  error.  And,  it  being 
shown  by  answers  to  the  interrogatories  that 
appellee  was  aware  of  the  absence  of  the 
safety  devices  and  there  being  a  question  as 
to  whether  he  had  knowledge  of  the  defective 
rope,  this  error  cannot  be  said  to  be  harm- 
less. 

Cause  reversed,  with  instruction  to  grant  a 
new  trial. 

MYERS,  OOMSTOCK,  RABB,  and  BOBY, 
JJ.,  concur.  WATSON,  J.,  not  participating. 


(40  Ind.  App.  893) 

MIEDREICH  v.  RANK  et  al.  (No.  5,947.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  16.  1907.) 

1.  Attorney  ano  Client— Fraud  on  Attor- 
ney— Settlement  of  Suit  bt  Parties. 

An  attorney  under  a  written  contract  for  a 
contingent  fee  instituted  an  action  on  a  life  in- 
surance policy.  Afterward  defendant's  attorney, 
with  knowledge  of  the  contract,  by  misrepresen- 
tation, prevailed  upon  the  plaintiff  to  sign  a 
written  dismissal  of  the  case,  and  had  the  cape 
dismissed  against  her  attorney's  objection. 
Held  to  constitute  fraud  by  the  parties  against 
plaintiff's  attorney. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  S  407.] 

2.  Same— Duty  of  Attorney— Conduct  of 
Litigation. 

The  conduct  of  a  suit  except  in  a  matter 
arising  in  the  argument  or  hearing  before  the 
court  Is  exclusively  under  the  control  of  the 
attorney  of  record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  5§  101-189.) 
8.  Same — Authority  of  Attorney— Dismiss- 
al of  Suit. 

An  attorney  cannot  compel  the  dismissal  of 
a  cause  against  the  objection  of  opposite  coun- 
sel because  of  a  settlement  but  the  settlement 
must  be  pleaded  in  bar  of  the  further  prosecu- 
tion of  the  case. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  5,  Attorney  and  Client  SS  412-416.] 


4.  Same  —  Lien   of   Attorney  —  Statutory 
Regulations. 

An  attorney  under  Burns'  Ann.  St  1901,  8 
7238,  and  also  in  equity,  has  a  lien  for  his  fees 
upon  the  judgment  which  he  obtains  for  his 
client,  but  ordinarily  he  acquires  no  lien  until 
the  judgment  is  obtained. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dijf. 
vol.  5,  Attorney  and  Client  SS  385.  399-406.] 

5.  Same— Settlements  by  Parties  without 
Enowlepqe  op  Attorney. 

While  a  settlement  made  by  the  parties  out 
of  the  presence  and  without  the  knowledge  of 
plaintiffs  attorney  is  allowable,  it  is  viewed 
with  suspicion,  and  will  be  closely  scrutinized 
for  fraud. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attorney  and  Client  88  407-417.] 

Appeal  from  Superior  Court  Vanderburgh 
County ;  Jno.  H.  Foster,  Judge. 

Action  by  William  P.  Miedrelch  against 
Ada  H.  Rank  and  others.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Louis  J.  Herman,  for  appellant  Long  & 
Price  and  Spencer  &  BrilL  for  appellees. 

ROBY,  J.  Ada  H.  Rank,  by  William  P. 
Miedrelch,  her  attorney,  sued  the  Illinois 
Life  Insurance  Company.  Such  proceedings 
were  had  as  resulted  in  the  filing  of  an 
amended  complaint,  to  which  the  defendant 
on  June  6,  1904,  filed  a  demurrer  for  want  of 
facts.  No  ruling  was  made  thereon  at  the 
June  term  of  the  Vanderburgh  superior  court, 
wherein  such  action  was  pending,  and  on  Sep- 
tember 5th  following,  the  same  being  the 
first  judicial  day  of  the  September  term,  the 
attorneys  for  the  defendant  brought  into 
court  and  filed  a  paper  signed  by  the  plain- 
tiff, directing  the  dismissal  of  the  action. 
Her  attorney  thereupon  objected  to  the  dis- 
missal of  said  action  by  the  court  and  filed 
a  motion  supported  by  affidavit  for  leave  to 
prosecute  the  suit  to  final  judgment  His 
objections  and  motion  were  overruled.  The 
defendant's  motion  to  dismiss  was  sustained, 
and  a  judgment  rendered  for  the  defendant 
from  which  the  attorney  for  the  plaintiff  ap- 
peals, assigning  error  upon  the  action  of  the 
court  as  aforesaid.  The  averments  of  the 
plaintiff's  amended  complaint  are  to  the  ef- 
fect that  the  defendant  life  insurance  com- 
pany was  liable  for  the  payment  of  a  policy 
of  insurance  theretofore  issued  upon  the  life 
of  John  W.  Rank,  who  was  the  husband  of 
the  plaintiff,  who  was  named  therein  as  a 
beneficiary ;  that  he  resided,  with  bis  family, 
in  Evansvllle,  Ind.,  and  was  in  February, 
1894,  temporarily  at  St  Paul,  Minn. ;  that  he 
went  from  St  Paul  to  New  York  City,  and 
in  August  1894,  wrote  to  the  plaintiff  that 
be  was  suffering  from  nervous  headaches, 
was  on  the  verge  of  a  nervous  collapse,  and 
was  desirous  of  coming  home;  that  she  for- 
warded money  to  him  with  which  to  pay  his 
way  home,  and  has  not  had  any  tidings  from 
him  since,  notwithstanding  diligent  inquiry 
and  search  upon  her  part ;  that  she  continu- 
ed to  pay  the  premiums  on  said  policy  until 
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February,  1898,  at  which  time,  such  pay- 
ments being  onerous,  she  surrendered  said 
policy  In  consideration  of  a  paid-up  policy 
issued  by  said  company  for  the  sum  of  $598. 
It  is  averred  that  said  paid-np  policy  was  is- 
sued and  accepted  under  a  mutual  mistake  of 
fact;  that  both  parties  believed  John  W. 
Rank  to  be  living  when,  in  fact,  be  was  then 
dead.  It  is  averred  that  the  original  $2,000 
policy  is  in  the  defendant's  possession,  and 
for  that  reason  a  copy  Is  not  filed  with  the 
pleading.  Performance  of  its  conditions 
is  averred,  and  judgment  prayed  for  the  can- 
cellation of  the  paid-up  policy,  the  reinstate- 
ment of  the  original  policy,  and  for  $2,000. 

In  the  afHdavit  filed  by  Mr.  Miedrelch,  It 
is  stated  that  be  was  employed  as  an  attor- 
ney by  Mrs.  Rank  to  prosecute  her  claim 
against  the  defendant  upon  the  paid-up  pol- 
icy, and  a  written  contract  is  set  out,  by  the 
terms  of  which  she  agreed  to  pay  him  for 
his  services  therein  an  amount  equal  to  25 
per  cent,  of  the  amount  recovered  by  judg- 
ment or  compromise;  that  he  Investigated 
the  legal  propositions  and  facts  involved,  and 
gathered  evidence  by  which  to  establish  the 
death  of  John  W.  Rank,  and  came  to  the  con- 
clusion that  the  defendant  was  liable  for  the 
full  amount  of  the  original  policy,  whereup- 
on a  second  agreement  was  entered  Into  be- 
tween him  and  Mrs.  Rank,  by  which  his  fee 
was  fixed  at  an  amount  equal  to  33%  per 
cent,  of  the  recovery  as  aforesaid;  that  he 
thereupon  Instituted  this  action.  He  further 
sets  out  that  the  signature  of  his  client  was 
secured  to  the  written  dismissal  produced  by 
defendant  by  means  of  misrepresentations 
made  to  her  by  it ;  that  It  represented  to  her, 
she  at  the  time  residing  at  Nashville,  Term., 
that  the  case  had  been  thrown  out  of  court ; 
that,  unless  she  settled  she  would  have  to  pay 
the  accrued  cost,  amounting  then  to  $150  and 
which  would  amount  to  $175  by  September 
5th,  when  In  fact,  all  the  costs  In  the  case 
amounted  to  only  $12,  and  that  the  defend- 
ant bad  notice  of  the  contracts  between  him 
and  Mrs.  Rank ;  that  the  value  of  his  serv- 
ices is  $606,  and  that  be  has  received  no  com- 
pensation whatever.  The  facts  set  up  in  the 
aflldavit  are  not  stated  with  the  technical 
accuracy  usual  to  a  pleading  charging  fraud, 
but  they  are  sufficient  to  make  a  prima  facie 
case  of  fraud  upon  the  attorney  by  the  par- 
ties to  the  action.  The  paper  purporting 
to  evidence  a  settlement  of  the  case  bore 
the  signature  of  the  plaintiff,  and  was  filed 
by  the  attorneys  for  the  defendant  The  at- 
torney for  the  plaintiff  was  in  court,  object- 
ing to  the  proposed  dismissal.  His  authority 
is  not  only  presumed  (Indiana,  etc.,  v.  Maddy, 
103  Ind.  200,  2  N.  E.  574),  but  conclusively 
established  by  written  contracts  of  employ- 
ment No  other  attorney  appeared  for  the 
plaintiff,  and  no  suggestion  that  Mr.  Mled- 
reicb's  employment  had  terminated  was  made. 

"In  the  general  management  of  a  suit  the 
attorney  has  a  very  extensive  authority. 
•   •  ♦  The  conduct  of  a  suit  except  in  a 


matter  arising  in  the  argument  or  hearing 
before  the  court  Is  exclusively  under  the  con- 
trol of  the  attorney  of  record  in  it"  Weeks 
on  Attorneys  at  Law  (1st  Ed.)  §  220.  The  au- 
thority which  an  attorney  exercises  under  a 
general  retainer  Is  not  the  subject  of  uncer- 
tainty. "He  Is  more  than  the  mere  agent  as 
to  the  business  committed  to  his  care.  He  is 
the  sole  manager."  Curtis  v.  Richards,  4 
Idaho,  434,  40  Pac.  57.  "However,  It  may  be 
said.  In  a  general  way,  that  a  party  to  an  ac- 
tion may  appear  in  his  own  proper  person,  or 
by  attorney,  but  he  cannot  do  both.  If  he  ap- 
pears by  attorney,  he  should  be  beard  through 
him.  It  is  necessary  to  the  decorum  of  the 
court  and  the  due  and  orderly  conduct  of  the 
cause  that  the  attorney  should  have  the  con- 
trol and  management  of  the  action.  More- 
over, the  client  is  thereby  protected  from  the 
intrigues  of  his  adversary.  All  the  proceed- 
ings in  the  court  to  enforce  the  remedy,  to 
bring  the  demand,  cause  of  action,  or  sub- 
ject-matter of  the  suit  to  trial,  judgment  and 
execution,  are  ordinarily  within  the  exclusive 
control  of  the  attorney;  and,  on  the  other 
hand,  the  attorney  cannot  compromise,  set- 
tle, surrender,  or  Impair  the  cause  of  action, 
or  the  subject  matter  of  litigation  without 
the  consent  of  his  client ;  It  being  within  the 
exclusive  control  of  the  client"  Note,  93 
Am.  St  Rep.  170;  note,  3  A.  &  E.  Ency.  of 
Law,  357 ;  McConnell  v.  Brown,  40  Ind.  384. 
The  attorney  for  the  defendant  cannot  be 
permitted  to  represent  the  opposite  party. 
Bartholomew  v.  Union  Trust  Co.,  36  Ind. 
App.  328,  75  N.  E.  31.  The  plaintiff  was  pres- 
ent in  the  court  by  her  attorney.  He  may 
have  bad  "special  Instructions  from  his 
client"  (McConnell  v.  Brown,  40  Ind.  384), 
and  the  defendant  could  not  compel  a  dis- 
missal of  the  cause.  If  It  had  made  a  set- 
tlement, "It  would  have  to  plead  In  bar  of 
the  action  or  Its  further  prosecution."  Mc- 
Connell v.  Brown,  supra.  It  follows  that  the 
court  erred  in  dismissing  the  action.  There 
is  no  appeal,  however,  by  the  plaintiff,  and 
the  disposition  of  the  appeal  depends  upon 
whether  upon  the  showing  made  the  action 
of  the  court  In  refusing  to  permit  the  prose- 
cution of  the  action  by  the  attorney  was  cor- 
rect After  several  centuries  of  effort,  the 
courts  have  come  to  the  conclusion  that  an 
attorney  may  recover  pay  for  services  ren- 
dered. An  Interesting  historical  review  of 
the  subject  made  In  1853  is  contained  In  Mc- 
Donald v.  Napier,  14  Ga.  89,  104,  also  Flsch- 
er-Hansen  v.  Bklyn.  Heights  R.  R.  Co.,  173 
N.  Y.  495,  66  N.  E.  395.  In  Indiana  he  may 
by  virtue  of  the  statute  acquire  a  Hen  upon  the 
judgment  which  be  obtains  for  his  client 
Section  7238,  Burns*  Ann.  St.  1901.  It  has 
been  decided  that  such  lien  is  not  his  exclu- 
sive remedy,  but  that  equity  will,  independent 
of  the  statute,  create  and  enforce  a  Hen  in  his 
favor.  "The  reason  for  this  rule  Is  that  the 
services  of  the  solicitor  have  In  a  certain 
sense  created  a  fund,  and  he  ought  in  good 
conscience  to  be  protected."    Puett  et  aL  v. 
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Beard  et  al.,  86  Ind.  172,  44  Am.  Rep.  280; 
Justice  v.  Justice,  115  Ind.  201,  16  N.  E.  615. 
A  remarkably  clear  discussion  of  the  subject 
Is  contained  In  the  opinion  of  the  court,  writ- 
ten by  Hackney,  J.,  in  Koons  v.  Beach,  147 
Ind.  137,  45  N.  E.  601,  46  N.  E.  587.  In  New 
York  and  other  states  statutes  have  been  en- 
acted under  which  the  attorney  may  acquire 
a  Hen  upon  his  client's  cause  of  action,  but 
there  is  no  such  statute  in  this  state,  and  It 
has  been  held  that  ordinarily  an  attorney  ac- 
quires no  lien  for  fees,  until  after  judgment. 
Hanna  v.  Island  Coal  Co.,  5  Ind.  App.  163,  31 
N.  E.  846,  51  Am.  St.  Rep.  262. 

It  is  not  necessary  to  determine  whether 
the  contract  between  Mrs.  Rank  and  appel- 
lant amounted  to  an  equitable  assignment  in 
the  tatter's  favor.  Generally  speaking,  the 
plaintiff  has  full  power  to  compromise  and 
settle  his  claim  out  of  court  and  without  the 
knowledge  or  consent  of  his  attorney.  Hanna 
v.  Island  Coal  Co.,  supra;  Young  v.  Dear- 
born, 27  N.  H.  324;  Jackson  v.  Stearns  (Or.) 
84  Pac.  798,  5  L.  R.  A.  (N.  a)  390.  "The  right 
of  the  parties  to  thus  settle  is  absolute,  and 
the  settlement  determines  the  cause  of  action 
and  liquidates  the  claim.  •  •  •  Of  course, 
we  do  not  refer  to  dishonest  settlements  made 
to  cheat  attorneys,  which  the  courts  will  brush 
aside  with  a  strong  hand."  Fischer-Hansen 
v.  Bklyn.  Heights  R.  R.  Co.,  supra.  The  law 
favors  compromises,  and  the  settlement  of 
litigation  Is  encouraged,  but  such  favor  does 
not  extend  to  transactions  which  are  flavored 
with  fraud.  The  effect  of  the  authorities  Is 
accurately  summarized  by  the  editor  of  the 
American  State  Reports  as  follows.  "While 
honest  settlements  between  the  parties  to  a 
lititgation  made  without  any  intention  of 
taking  advantage  of  the  attorneys  are  com- 
mendable and  are  to  be  encouraged,  collu- 
sive and  fraudulent  settlements  made  for  the 
purpose  of  defrauding  the  attorneys  are,  of 
course,  reprehensible.  If  such  are  attempted, 
the  court  may  Interfere  to  protect  the  attor- 
ney. Its  power  to  do  so  Is  Inherent,  and  Is 
founded  on  its  right  to  protect  its  own  officers 
against  collusion  and  fraud  practiced  by  the 
parties  to  the  cause."  Monographic  Note,  93 
Am.  St  Rep.  173,  and  cases  cited. 

It  is  well  known,  although  seldom  stated, 
that  the  usefulness  of  the  American  judiciary 
depends  upon  the  members  of  Its  bar.  The 
judge  can  only  decide  questions  presented  to 
him  for  decision,  and,  in  the  absence  of  an  in- 
dependent bar,  containing  right-minded,  fear- 
less lawyers,  the  judge  and  the  court  would 
be  of  little  use.  The  duty  of  courts  to  protect 
officers  who  are  so  essential  to  them  and  from 
whom  the  highest  fidelity  is  exacted  from 
fraud  and  imposition  practiced  or  attempted 
by  litigants  Is  perfectly  clear.  It  is  an  in- 
herent obligation,  and  Inherent  power  In  the 
court  to  discharge  It  has  always  been  recog- 
nized. Jackson  v.  Stearns  (Or.)  84  Pac.  798, 
5  L.  R.  A.  (N.  S.)  390;  Rasquin  v.  Knicker- 
bocker Stage  Co.,  21  How.  Prac.  (N.  Y.)  293 ; 
Potter  v.  Ajax  Mining  Co.,  19  Utah,  431,  57 


Pac.  270;  Den  ex  dem.  Mount  v.  Heister,  17 
N.  J.  Law,  438;  Fischer-Hansen  v.  Bklyn. 
Heights  R.  R.  Co.,  supra;  National  Exhibi- 
tion Co.  v.  Crane,  167  N.  Y.  508,  60  N.  E.  768 ; 
Talcott  v.  Bronson  &  Bronson,  4  Paige  (N.  Y.) 
502 ;  William  S.  Reld  v.  Jordan,  56  Ga.  282 ; 
Jones  v.  Morgan,  89  Ga.  310,  99  Am.  Dec.  458 ; 
Monographic  Note,  51  Am.  St  Rep.  263,  276. 
"Where  a  settlement  is  privately  effected  be- 
tween the  parties  with  the  design  of  prevent- 
ing the  attorney  from  obtaining  his  costs,  the 
court  will,  notwithstanding  the  settlement 
allow  the  attorney  to  go  on  and  collect  the 
costs  In  the  action  that  he  may  secure  him- 
self." Rasquin  v.  Knickerbocker  Stage  Co., 
supra.  The  procedure  in  such  case  is  as  fol- 
lows: "Though  a  party  may,  without  the 
consent  of  his  attorney,  make  a  bona  fide  ad- 
justment with  the  adverse  party,  and  dismiss 
an  action  or  a  suit  before  a  judgment  or  a 
decree  has  been  rendered  therein,  if  it  ap- 
pears, however,  that  such  settlement  was 
collusive  and  consummated  pursuant  to  the 
intent  of  both  parties  to  defraud  the  attorney, 
the  court  in  which  the  action  or  suit  was 
pending  may  interfere  to  protect  him,  as  one 
of  its  officers,  by  setting  aside  the  order  of 
dismissal,  and  permitting  him  to  proceed  in 
the  cause,  In  the  name  of  his  client  as  plain- 
tiff, to  final  determination  to  ascertain  what 
sum  of  money  or  interest  in  the  subject  mat- 
ter, If  any,  is  due  him  for  his  services  when 
fully  performed."  Jackson  v.  Stearns  (Or.) 
84  Pac.  798,  5  L.  R.  A.  (N.  S.)  392 ;  Potter  v. 
Ajax  Mining  Co.,  supra ;  Young  v.  Dearborn, 
supra;  Randall  v.  Van  Wagenen,  115  N.  Y. 
531,  22  N.  E.  361, 12  Am.  St  Rep.  828;  Weeks 
&  Conely  v.  Wayne  Circuit  Court  73  Mich. 
256,  41  N.  W.  269 ;  Howard  v.  Town  of  Osce- 
ola, 22  Wis.  453 ;  Voell  v.  Kelly,  64  Wis.  504, 
25  N.  W.  536 ;  Den  ex  dem.  Mount  v.  Heister, 
supra.  The  procedure  has  been  designated 
as  "clumsy."  "It  was  a  device  of  the  courts, 
not  of  the  Legislature,  and  sprang  from  the 
necessity  of  providing  some  remedy  against 
fraudulent  settlements."  Fischer-Hansen  v. 
Bklyn  Heights  R.  R.  Co.,  173  N.  Y.  501,  66  N. 
E.  897.  The  necessity  Is  no  less  at  this  time 
in  Indiana  than  It  was  In  England  years  ago, 
when  the  procedure  was  first  followed,  and 
It  furnishes  a  remedy  by  which  the  courts 
may  compel  the  litigants  to  treat  the  lawyer 
with  some  measure  of  the  honesty  which  he 
is  bound  to  exercise  In  his  dealing  with  them. 
Hanna  v.  Island  Coal  Company  was  an  In- 
dependent action  brought  by  an  attorney 
against  the  opposite  party  in  the  litigation, 
theretofore  disposed  of  by  settlement  The 
case  might  have  been  placed  upon  the  ground 
that  the  remedy  of  the  attorney  was  by  mo- 
tion. Jackson  v.  Stearns  (Or.)  84  Pac.  798, 
5  L.  R.  A.  (N.  S.)  393.  The  opinion  shows  that 
the  principles  heretofore  stated  were  not  con- 
sidered, and  were  Indeed  not  within  the  is- 
sue. The  language  used  by  the  learned  writ- 
er of  that  opinion  Is  therefore  limited  to  the 
case  then  before  the  court.  The  procedure 
adopted  by  the  appellant  in  the  case  at  bar 
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was  correct,  and,  If  the  facts  before  the  court 
were  sufficient  to  make  a  prima  facie  case  of 
fraud  against  him,  the  judgment  appealed 
from  will  have  to  be  reversed.  The  affidavit 
was  presented  to  the  court  as  one  step  in  a 
pending  cause  the  detail  of  which  that  court 
already  knew. 

The  settlement  was  made  by  the  parties  out 
of  the  presence  and  without  the  knowledge 
of  the  plaintiff's  attorney.  While  It  was 
competent  for  the  parties  to  settle  their  con- 
troversy in  that  manner,  yet  a  settlement 
thus  made  is  viewed  with  suspicion  (Falconio 
v.  Larsen,  31  Or.  137,  48  Pac.  703,  37  L.  R. 
A.  254),  and  will  be  closely  scrutinized  and 
set  aside  when  there  is  any  appearance  of 
fraud  (Voell  v.  Kelly,  supra).  When  It  is 
remembered  that  Mrs.  Rank  was  in  another 
state  and  that  the  necessity  for  an  immedi- 
ate settlement  to  avoid  the  payment  of  $150 
costs  which  she  was  falsely  told  had  already 
accrued,  and  which  she  was  falsely  told 
would  amount  to  $175  by  September  5th,  and 
when  it  is  remembered,  in  addition,  that  the 
case  she  was  settling  was  one  which  "had 
been  thrown  out  of  court,"  It  would  not  be 
severe  to  say  there  was  some  appearance  of 
fraud,  primarily  upon  the  plaintiff,  but  nec- 
essarily including  the  attorney  of  whose  re- 
lation and  contract  both  parties  knew,  and 
to  whom  bis  client  pays  nothing.  The  amount 
of  the  paid  up  policy  which  It  Is  alleged  was 
held  by  Mrs.  Rank  was  $592.  In  any  view 
of  the  f  acts,  she  was  entitled  to  that  sum  and 
costs,  If  she  was  entitled  to  anything.  The 
rights  of  the  parties  would  be  practically  de- 
termined by  the  fact  of  the  husband's  death. 
Whether  he  was  dead  or  alive  was  a  question 
which  a  court  ought  to  be  able  to  determine 
in  accord  with  the  evidence  adduced  upon  the 
subject  Mrs.  Rank  was  paid  $400.  If  the 
man  was  dead,  the  consideration  was  inade- 
quate, and  an  inadequate  consideration  af- 
fords evidence  of  bad  faltb.  Young  v.  Dear- 
born, supra.  It  is  stated  In  the  affidavit  that 
the  attorney  gathered  evidence  to  prove  that 
the  man  was  dead  at  the  time  the  original 
policy  was  taken  up,  and  the  circumstances 
that  the  defendant .  made  the  settlement  it 
did  with  a  widow  whose  financial  ability 
made  It  onerous  for  her  to  pay  premiums 
upon  a  $2,000  policy  of  life  Insurance,  and 
that  it  made  such  settlement  out  of  the  pres- 
ence of  her  attorneys  in  a  distant  state,  as- 
sisted thereto  by  representations  which,  had 
they  been-  true,  would  have  rendered  the  pay- 
ment made  to  her  a  mere  gratuity,  are  incon- 
sistent with  that  good  faith  and  fair  dealing 
necessary.  Without  an  attorney  to  present 
and  a  court  to  enforce  her  claim  Mrs.  Rank 
was  helpless.  She  agreed  to  compensate  the 
attorney  In  proportion  as  she  recovered  on 
the  policy.  He  evidently  discharged  bis  duty, 
and,  when  through  his  efforts  his  client  was 
placed  upon  even  terms  with  the  insurance 
company  and  their  respective  rights  were 
about  to  be  adjudicated,  the  transaction  in 
question  took  place.  There  are  litigants  who 


do  not  hesitate  under  such  circumstances  to 
"beat  the  lawyer  out  of  bis  fee."  This  Is  not 
strange  In  view  of  the  fact  that  be  furnishes 
the  only  check  upon  their  rapacity,  but  no 
member  of  the  bar  who  wishes  to  be  regard- 
ed as  reputable  will  connive  or  knowingly 
permit  such  practice  by  his  clients — practice 
fraudulent  in  Itself  and  against  public  policy, 
in  that  its  result  Is  to  prevent  the  unfortu- 
nate and  the  poor  from  obtaining  that  redress 
which  it  is  the  high  concern  of  the  law  to 
secure  to  them. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent 
herewith. 

(40  Ind.  App.  369) 
HENRY  et  al.  v.  CENTRAL  TRUST  CO. 
(No.  6,088.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  15,  1907.) 

1.  Administrators — Sales  Dndkb  Okdeb  or 
Coubt— Application  and  Obdeb— Conclu- 
sions of  Law  Sustained  by  Findings  of 
Fact. 

Upon  a  petition  by  an  administrator  to 
sell  real  estate  to  pay  the  debts,  the  court 
found  finding  of  facts  that  decedent  died  leav- 
ing a  widow  and  children  and  grandchild,  that 
he  died  seised  of  certain  real  estate,  includ- 
ing that  involved  in  this  controversy,  all  of 
which  was  liable  to  be  sold  to  pay  debts,  ex- 
cept certain  lands,  which  were  subject  to  the 
rights  of  the  widow  under  an  antenuptial  con- 
tract; that  the  personal  estate  was  insuffi- 
cient to  satisfy  the  debts;  that  the  claims  of 
two  heirs  at  law  to  a  certain  lot  of  the  land 
in  controversy  were  false  and  unfounded,  since 
they  had  purchased  and  improved  it  with  money 
borrowed  from  decedent  and  conveyed  it  to 
him  in  satisfaction  of  a  part  of  this  indebted- 
ness, the  remainder  of  which  was  unpaid ;  that 
they  were  insolvent  and  had  no  property  subject 
to  execution,  except  as  heirs  in  the  estate ;  and 
that  the  lot  ought  to  be  sold  to  pay  debts. 
Held,  that  conclusions  of  law  that  the  real  es- 
tate described  in  the  petition  ought  to  be  sold 
at  private  sale  for  not  less  than  the  appraised 
value  thereof  to  pay  liabilities,  and  that  the 

{etitioner  ought  to  recover  costs  of  the  two 
eirs,  were  justified. 

2.  Appeal—  Resebvation  in  Loweb  Coubt  of 
Obounds  of  Review— Exceptions  to  Con- 
clusions of  Law. 

An  exception  to  a  conclusion  of  law,  based 
upon  a  special  finding  of  facts,  admits  the  cor- 
rectness of  the  facts  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1637.] 

3.  Same— Effect  of  Failure  to  Take  Prop- 
er Exceptions. 

The  failure  to  take  exception  to  conclu- 
sions of  law  based  on  a  special  finding  of  facts 
is  a  waiver  of  the  question  of  the  sufficiency  of 
the  finding  to  sustain  the  conclusions  of  law. 

Appeal  from  Circuit  Court  Putnam  Coun- 
ty ;  C.  C.  Matson,  Special  Judge. 

Petition  by  the  Central  Trust  Company, 
administrator  of  the  estate  of  Daniel  L  Hen- 
ry, deceased,  for  an  order  to  sell  real  estate 
to  pay  the  debts  of  the  estate  and  for  other 
relief.  From  a  judgment  for  petitioner,  Jas- 
per J.  Henry  and  others,  heirs  of  the  dece- 
dent appeal.  Affirmed. 
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G.  E.  Cox,  Chas.  Remster,  and  Moore  & 
Moore,  for  appellants.  S.  A.  Hays,  for  ap- 
pellee. 

COMSTOCK,  C.  J.  The  appellee  filed  Its 
petition  in  the  Putnam  circuit  court,  making 
the  appellants  defendants  thereto,  averring 
that  Daniel  L.  Henry  died  Intestate  In  Put- 
nam county,  Ind.,  leaving  surviving  him  his 
widow,  Emma  Henry,  and  certain  children 
and  a  grandchild,  his  only  heir  at  law,  and 
the  owner  of  two  tracts  of  real  estate  in  Put- 
nam county,  Ind.,  describing  It,  and  also  lot 
No.  3,  block  No.  2,  Braden  and  others  North 
Indianapolis  addition  to  Indianapolis,  and 
the  said  real  estate  In  Putnam  county  was 
incumbered  by  certain  mortgages,  owned  and 
held  by  certain  defendants  to  the  petition, 
and  that  Emma  Henry  has  no  interest  there- 
in except  the  right  to  occupy  one  of  said 
tracts;  that  Jasper  J.  Henry  and  Fred  D. 
Henry  were  claiming  some  interest  In  and  to 
said  lot  No.  3  In  block  2,  other  than  as  heirs 
of  said  decedent,  and  praying  for  an  order 
of  said  court  authorizing  appellee  to  sell  said 
real  estate  or  so  much  as  necessary  to  dis- 
charge and  pay  the  debts  and  liabilities  of  said 
estate,  and  praying  that  Emma  Henry  be  ad- 
judged to  have  no  Interest  in  said  real  estate, 
except  the  right  to  occupy  a  certain  portion 
thereof,  and  that  the  title  of  said  real  estate 
be  quieted  as  against  all  of  the  defendants, 
except  such  Interest  as  they  may  have  as 
heirs  at  law  of  said  decedent  Emma  Henry 
was  defaulted.  Defendants  Nellie  M.  O'Halr, 
Emma  O'Halr,  Lou  Ann  Scobee,  Martha  L. 
.  Hillls,  May  B.  Whelan,  Maggie  J.  Morris,  and 
Eliza  O.  Clark  filed  their  written  consent  to 
the  sale  of  one  of  the  tracts  described  in  Put- 
nam county,  and  lot  No.  3  In  block  No.  2 
in  Braden  et  al.  addition  to  North  Indian- 
apolis. The  cause  was  put  at  Issue  as  to  the 
other  defendants,  except  Amanda  Randel  and 
the  Central  Trust  Company,  neither  of  whom 
were  served  with  process  and  neither  of 
whom  appeared  to  the  action.  At  the  request 
of  the  appellant,  the  court  properly  made 
special  finding  of  facts,  stated  conclusions  of 
law  thereupon,  and  rendered  judgment  In 
favor  of  the  petitioners.  Peterson  v.  Erwin, 
28  Ind.  App.  330,  62  N.  E.  719;  Slauter  v. 
Favorite,  107  Ind.  292,  4  N.  E.  880,  57  Am. 
Rep.  108;  Taylor  v.  Wright,  Adm'r,  93  Ind. 
121;  Walnright  v.  Burroughs,  1  Ind.  App. 
393,  21  N.  E.  591 ;  Wysong  v.  Nealla,  13  Ind. 
App.  166,  41  N.  E.  388;  Swift,  Adm'r,  v.  Har- 
ley,  20  Ind.  App.  615,  49  N.  E.  1069. 

The  errors  assigned  are  that  the  court  err- 
ed In  its  conclusions  of  law  and  In  overrul- 
ing the  appellants'  motion  for  a  new  trial. 
The  causes  set  out  In  the  motion  for  a  new 
trial  are :  (1)  The  decision  of  the  court  is  not 
sustained  by  sufficient  evidence.  (2)  The  de- 
cision of  the  court  is  contrary  to  law.  (3) 
The  special  finding  of  the  court  Is  not  sus- 
tained by  sufficient  evidence.  (4)  The  spe- 
cial finding  of  the  court  is  contrary  to  law. 
The  special  finding  of  facts  is  substantially 


as  follows:  That  the  decedent,  Daniel  L. 
Henry,  died  Intestate  at  Putnam  county,  Ind., 
on  the  4th  day  of  April,  1905,  leaving  surviv- 
ing him  as  his  only  heirs  at  law  Emma 
Henry,  his  widow,  and  the  following  children, 
to  wit:  Jasper  J.  Henry,  Fred  D.  Henry, 
Eliza  O.  Clark,  Lou  Ann  Scobee,  BUena  G. 
O'Halr.  Maggie  Morris,  Martha  Hillls,  Nellie 
M.  O'Halr,  and  Mary  Whelan  and  one  grand- 
child, Jessie  Thomas,  daughter  of  a  deceas- 
ed daughter  of  said  decedent,  all  of  whom  are 
defendants  in  this  action.  That  the  said  Dan- 
iel L.  Henry  was  the  owner  in  fee  simple  at 
the  time  of  his  death  of  the  following  real  es- 
tate to  wit:  Lot  No.  3,  In  block  No.  2,  of  North 
Indianapolis,  of  the  probable  value  exclusive 
of  Hens  of  $1,200  and  of  the  appraised  value  of 
$1,250.  We  omit  other  tracts  of  real  estate, 
for  the  reason  that  said  lot  is  the  subject  of 
this  controversy.  That  prior  to  his  marriage, 
the  decedent  entered  Into  an  antenuptial  con- 
tract with  his  said  widow,  of  which  the  fol- 
lowing Is  a  copy  (setting  it  out),  and  the  same 
was  In  full  force  and  effect  at  the  death  of 
said  decedent,  but  which  Is  not  material  to 
the  matters  involved  in  this  appeal.  That  all 
of  said  real  estate  owned  by  said  decedent 
at  the  time  of  his  death  is  liable  to  be  sold 
to  make  assets  for  the  payment  of  the  debts 
and  liabilities  of  said  estate;  certain  desig- 
nated lands  being  subject,  however,  to  the 
rights  of  the  defendant  Emma  Henry  therein, 
under  the  provisions  of  said  antenuptial  con- 
tract That  the  personal  estate  of  the  de- 
cedent is  as  follows  (giving  a  statement  of 
the  personal  estate  and  statement  of  Indebt- 
edness). That  the  personal  estate  of  said  de- 
cedent is  Insufficient  to  satisfy  the  liabilities 
of  said  estate.  That  the  claims  of  the  de- 
fendants Jasper  J.  Henry  and  Fred  D.  Henry 
to  lot  3  In  block  2,  In  said  addition,  known 
as  North  Indianapolis,  are  false  and  unfound- 
ed In  law  and  equity.  That  on  the  22d  day 
of  July,  1904,  the  decedent  loaned  the  defend- 
ants Jasper  J.  Henry  and  Fred  D.  Henry 
$2,000,  and  that  said  lot  No.  3  was  purchased 
by  said  defendants,  and  the  improvements 
thereon  paid  for  out  of  said  money.  That  on 
the  28th  day  of  October,  1904,  said  Jasper  J. 
Henry  and  Fred  D.  Henry,  being  Indebted  to 
said  decedent,  Daniel  L.  Henry,  In  the  sum 
of  $2,019  on  account  of  said  money  so  bor- 
rowed, conveyed  said  lot  3  In  block  2,  above 
described,  to  Daniel  L.  Henry,  In  payment 
of  $1,500  of  said  Indebtedness.  That  no  part 
of  said  sum  of  $2,000  so  borrowed,  of  said 
decedent  by  said  defendants  on  the  22d  day 
of  July,  1904,  has  ever  been  paid,  except  said 
sum  of  $1,500  so  paid  by  said  conveyance 
above  named.  That  said  lot  No.  3,  In  block 
No.  2,  ought  to  be  sold  to  pay  the  debts  and 
liabilities  of  the  said  estate.  That  the  said 
Jasper  J.  Henry  and  Fred  D.  Henry  are  botb 
insolvent,  and  have  no  property  subject  to  ex- 
ecution, except  as  heirs  in  the  estate  of  said 
Daniel  L.  Henry,  deceased. 

And  as  conclusions  of  law  upon  the  facts 
the  court  finds:  That  the  law  is  with  the 
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plaintiff  Is  this  cause.  That  the  following 
real  estate  described  in  the  petition  ongbt 
to  be  sold  by  the  administrator  of  the  estate 
of  Daniel  L.  Henry  deceased  to  make  assets 
to  pay  the  liabilities  of  the  deceased  Daniel 
L.  Henry,  to  wit:  ♦   •   west  half  of 

the  northwest  quarter  of  section  three  (3) 
and  the  east  half  of  the  northeast  quarter  of 
section  four  (4)  both  In  township  fourteen 
■  (14)  north,  range  four  (4)  west,  in  Putnam 
county,  Indiana  •  •  •  and  also  lot  num- 
ber three  (3)  In  block  two  (2)  in  Bradens  and 
others  addition  to  North  Indianapolis,  Marlon 
county,  Ind."  That  said  real  estate  ought  to 
be  sold  at  private  sale  for  not  less  than  the 
appraised  value  thereof.  That  the  plaintiff 
ought  to  recover  of  the  defendants  Jasper  J. 
Henry  and  Fred  D.  Henry  the  costs  made  on 
the  Issues  In  this  cause.  It  was  adjudged 
that  said  lot  No.  3  with  other  real  estate  be 
sold  to  make  assets  for  the  payment  of  debts 
of  said  decedent. 

We  have  set  out  a  summary  of  the  special 
findings  with  perhaps  more  particularity  than 
necessary,  but  to  the  end  that  It  might  be 
manifest  that  the  conclusions  of  law  were 
justified  by  the  facts  found. 

An  exception  to  a  conclusion  of  law  ad- 
mits the  correctness  of  the  facts  found,  but 
appellant  failed  to  take  exception  In  the  case 
at  bar,  thereby  waiving  any  question  of  the 
sufficiency  of  finding  to  sustain  the  conclusion 
of  law.  Peterson  v.  Erwln,  supra.  However, 
the  sufficiency  of  the  evidence  to  sustain  the 
findings  Is  presented  by  the  motion  for  a  new 
trial. 

Without  reference  to  certain  failures  point- 
ed out  in  behalf  of  the  appellees  upon  the 
part  of  the  appellants  to  comply  with  the 
rules  of  this  court  Intended  to  govern  the 
preparation  of  briefs  and  facilitate  the  busi- 
ness of  this  court,  we  have  examined  the  rec- 
ord and  find  that  from  the  evidence  and  the 
reasonable  inferences  which  the  court  was 
warranted  in  drawing  therefrom  that  no  ma- 
terial fact  Sound  was  wanting  in  evidence  to 
support  It  No  question  is  raised  upon  the 
sufficiency  of  the  petition  nor  upon  the  ad- 
mission or  rejection  of  evidence,  and  we  do 
not  believe  that  any  good  purpose  would  be 
served  in  view  of  the  special  findings  by  a  re- 
cital or  even  a  summary  of  the  evidence.  We 
find  no  reversible  error. 

Judgment  affirmed. 

(40  Ind.  App.  620)  •=— 
STAMETS  et  at  v.  PLANO  MFG.  00.  (No. 
6,094.)  • 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Oct.  15,  1907.) 

1.  Bonds— EMPLOTfis—CoNSTBUcnoR—Scora. 

An  employe's  bond  specifying  that  the  ob- 
ligation should  be  continuous  and  cover  the  full 
period  or  periods  of  employment,  including  the 
present  and  any  and  all  subsequent  terms  for 
which  he  might  be  employed  by  the  obligee, 
whether  under  the  present  or  under  any  future 
contract,  covers  the  entire  period  of  employ- 

*For  opinion  on  rehearing,  see  82  N.  E.  923. 


ment,  which  was  continuous  under  various  con- 
tracts. 

2.  Sams— Pleading. 

In  a  suit  on  an  employe's  bond  under  a 
written  contract  of  employment  set  out  in  the 
complaint,  requiring  him  to  perform  such  du- 
ties as  the  employer  might  from  time  to  time 
direct  in  such  territory  as  the  employer  might 
assign,  an  answer  pleading  that,  under  the  con- 
tract, the  employe  was  to  be  a  local  agent  at  a 
specified  place,  was  demurrable,  since  the  an- 
swer, not  purporting  to  set  up  a  different  con- 
tract between  the  parties,  and  being  addressed 
to  the  complaint  based  on  the  written  contract, 
conflicts  with  the  contract  which  must  control. 

Appeal  from  Circuit  Court  Gibson  Coun- 
ty; L.  C.  Embree,  Special  Judge. 

Action  by  the  Piano  Manufacturing  Com- 
pany against  Elmer  B.  Stamets  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Thomas  Duncan,  for  appellants.  Jno.  W. 
Brady,  for  appellee. 

RABB,  J.  The  appellee  sued  appellants 
In  the  court  below  on  a  bond  executed  by  ap- 
pellant Stamets  as  principal,  and  his  co-ap- 
pellants as  his  sureties,  to  the  appellee.  The 
bond  was  executed  on  the  7th  day  of  De- 
cember, 1897,  In  the  penalty  of  $2,000,  and 
It  recited  that  Stamets  was  engaged,  or 
about  to  engage,  In  the  service  of  appellee  as 
collector  of  Its  securities,  salesman  of  Its 
goods,  solicitor  of  agency  contracts  (creating 
local  agencies  for  the  sale  of  Its  goods),  and 
also  as  adjuster  and  collector  of  its  accounts 
from  local  agents.  In  which  employment  large 
sums  of  money  and  securities  of  appellee 
would  come  Into  the  bands  of  said  Stamets, 
and  conditioned  for  the  faithful  performance 
of  his  duties  under  said  employment  by 
Stamets,  and  the  prompt  accounting  to  ap- 
pellee by  him  for  all  moneys  and  securities 
of  appellee  coming  into  his  hands.  The  bond 
expressly  stipulated  that  It  should  be  a  con- 
tinuing obligation,  and  covering  the  full 
period  or  periods  of  employment  of  said 
Stamets  by  appellee,  whether  under  present 
contract  of  employment  or  under  future 
contracts  of  employment  It  Is  averred  In 
the  complaint  that  at  the  time  the  bond  was 
so  executed  by  the  appellants,  the  appellant 
Stamets  and  appellee  had  entered  into  a 
written  contract  which  Is  set  out  In  the  com- 
plaint by  the  terms  of  which  said  Stamets 
was  to  enter  the  service  of  the  appellee  and 
perform  such  services  for  appellee  as  appel- 
lee should  direct  and  In  such  territory  as 
appellee  should  assign  him  to  work  in,  for 
which  appellee  agreed  to  pay  said  Stamets  a 
certain  sum  per  month  for  time  actually  em- 
ployed In  appellee's  service,  and  it  was  ex- 
pressly stipulated  in  this  service  contract 
that  the  appellee  should  have  the  right  to 
change  the  residence  of  said  Stamets,  which 
in  the  contract  was  designated  as  Oakland 
City,  Gibson  county,  Ind.  This  contract  also 
stipulated  that  before  Stamets  entered  on 
the  performance  of  his  contract  of  service, 
he  should  give  bond  to  appellee  in  the  pen- 
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alty,  and  with  sureties  to  its  satisfaction ; 
that  the  bond  In  suit  was  given  pursuant  to 
the  contract,  and  that  the  said  Stamets 
thereupon  entered  into  the  employ  of  the  ap- 
pellee pursuant  to  the  terms  of  said  contract 
of  employment  and  bond,  and  that  he  was 
continuously  in  the  employ  of  appellee  un- 
til the  12th  day  of  March,  1901,  new  con- 
tracts of  employment  being  executed  by  the 
parties  for  each  subsequeut  year's  employ- 
ment In  practically  the  same  language  as 
that  of  the  first  contract,  except  that  the 
salary  of  Stamets  was  increased.  The  com- 
plaint charges  that  while  serving  appellee 
under  said  employment,  and  In  his  capacity 
as  collector  and  adjuster  of  its  accounts 
with  its  local  agents,  said  Stamets  from  time 
to  time  received  large  sums  of  money,  securi- 
ties, and  property  of  appellee,  which,  in 
violation  of  his  duties  as  such  employe,  and 
of  the  conditions  of  said  bond,  he  failed  to 
account  to  appellee  for,  and  converted  to  hla 
own  use.  The  complaint  assigns  35  sepa- 
rate and  distinct  breaches  of  the  bond  sued 
on;  five  of  the  assigned  breaches  being  for 
the  unlawful  conversion  of  different  sums  of 
money  collected  by  Stamets  as  agent  for  ap- 
pellee during  his  first  year's  employment, 
and  aggregating  $5$3,  and  30  of  said  as- 
signed breaches  being  for  the  conversion  of 
moneys  and  securities  belonging  to  appellee 
and  coming  into  the  said  Stamets'  hands  In 
the  course  of  his  employment  as  appellee's 
agent  subsequent  to  the  expiration  of  the 
first  year's  employment.  A  paper  claimed 
by  appellants  to  be  a  demurrer  to  the  com- 
plaint and  to  each  breach  of  the  bond  sepa- 
rately and  severally  was  filed  by  each  of  the 
appellants  Harris,  Haury,  Van  Zandt,  and 
Klenck.  This  alleged  demurrer  reads  as 
follows:  "The  defendant  [naming  him]  de- 
murs severally  to  the  first,  second,  etc., 
breaches  of  plaintiff's  complaint,  on  the 
grounds  that  neither  of  said  breaches  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." This  alleged  demurrer  was  overruled 
by  the  court  below,  and  to  the  ruling  of  the 
court  the  defendants  Jointly  except.  Appel- 
lant Stamets  filed  a  separate  answer  in  four 
paragraphs.  The  other  appellants  joined  in 
an  answer  of  six  paragraphs,  the  first  of 
which  was  the  general  denial.  The  third  Is 
addressed  to  so  much  of  plaintiffs  complaint 
as  seeks  recovery  for  defalcations  of  Stam- 
ets subsequent  to  the  expiration  of  the  first 
year's  employment,  and  alleged  that  Stamets 
was  employed  by  the  appellee  for  a  term 
ending  on  the  1st  day  of  December,  189S, 
and  was  out  of  appellee's  employment  from 
that  date  until  February  27,  1899,  when  he 
was  re-employed  at  an  increased  salary ;  that 
he  was  first  employed  by  appellee  on  No- 
vember 1,  1897,  to  act  as  Its  local  agent  at 
the  town  of  Oakland  City  for  selling  ma- 
chinery and  overseeing  two  or  three  agents 
of  appellee  in  the  immediate  vicinity  of  said 
town ;  that  the  answering  defendant  then 
and  continuously  thereafter  lived  in  said 


town,  and  that  the  appellee  on  the  25th  day 
of  February  moved  the  appellant,  Stamets, 
from  Oakland  City  to  Evansville,  30  miles 
away,  and  assigned  to  him  a  different  line 
of  employment  in  a  different  field  of  labor, 
and  enlarged  his  duties  and  fields  of  labor, 
and  Increased  his  compensation  without  the 
knowledge  of  the  answering  defendants.  The 
court  sustained  appellee's  demurrer  to  this 
paragraph  of  answer. 

The  cause  was  tried  by  Jury,  and  the  court, 
over  the  objection  and  exception  of  the  ap- 
pellants, instructed  the  jury  as  follows:  "No. 
2.  If  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  Stamets  was 
constantly  In  the  employ  of  the  plaintiff 
from  the  1st  day  of  December,  1897,  to  the  16th 
day  of  March,  1901,  the  mere  fact  that  the 
compensation  to  be  paid  by  the  plaintiff  to 
said  Stamets  for  his  services  during  any 
given  period  of  that  time  was  not  fixed  and 
reduced  to  writing  at  the  beginning  of  such 
period,  but  was  afterward  agreed  upon  and 
reduced  to  writing  before  the  expiration  of 
such  period,  would  not  be  a  defense  to  this 
action,  and  would  not  prejudice  the  plain- 
tiff's right  to  recover  on  the  bond  in  this 
action,  if  the  evidence  otherwise  justifies 
such  recovery,  for  any  breach  of  the  bond 
shown  by  the  evidence  to  have  been  com- 
mitted during  the  period  of  such  employ- 
ment" Instruction  4,  given  by  the  court 
on  Its  own  motion,  reads  as  follows:  "It 
Is  charged  in  the  complaint  that  from  the 
time  of  his  entering  upon  the  performance 
of  his  duties  under  the  service  contract  dated 
November  1,  1897,  until  his  alleged  discharge 
from  the  plaintiff's  service,  the  employment 
of  the  defendant  Stamets  was  continuous, 
and  was  under  the  several  service  contracts 
before  mentioned,  and  that  during  such 
service  the  plaintiff  intrusted  to  Stamets  a 
large  amount  of  its  business,  consisting  of 
securities  to  be  collected,  its  goods  to  be 
sold,  the  creating  of  local  agencies  for  the 
sale  of  Its  goods,  the  work  of  adjusting  the 
accounts  of  divers  of  Its  local  collectors  and 
local  sales  agents,  and  the  collection  and 
transmission  to  the  plaintiff  of  large  sums 
of  money  due  It  In  various  localities  where 
It  had  been  or  was  then  doing  business.  If 
you  find  from  the  evidence  that  these  alle- 
gations are  true,  then,  under  the  law,  the  de- 
fendants and  each  of  them  are  liable  in  this 
action  for  each  and  every  breach  of  the  con- 
dition of  the  bond  that  has  been  charged  in 
the  complaint  and  proved  to  you  by  a  pre- 
ponderance of  the  evidence.  The  stipula- 
tion that  the  bond  is  a  continuing  obliga- 
tion, and  it  is  to  cover  the  full  period  or 
periods  of  employment  of  said  E.  E.  Stamets 
by  said  corporation,  including  the  present 
term  and  any  and  all  subsequent  terms  for 
which  he  may  be  employed  by  said  corpora- 
tion, whether  under  the  present  contract  or 
any  future  contracts,  extends  the  operation 
of  the  bond  beyond  the  term  of  the  first  serv- 
ice contract  so  as  to  cover  the  whole  period 
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of  the  continuous  service  of  the  defendant, 
Stamet8,  in  the  employ  of  the  plaintiff, 
whether  under  the  first  service  contract  or 
any  subsequent  contract  or  contracts  that 
have  been  given  in  evidence."  The  eleventh 
instruction,  given  by  the  court  of  Its  own 
motion,  is  as  follows:  "In  still  another  par- 
agraph of  their  separate  answer,  the  defend- 
ants Harris,  Van  Zandt,  Haury,  and  Klenck 
have  alleged  that,  as  to  so  much  of  the  com- 
plaint as  seeks  to  recover  for  breaches  of 
the  bond  arising  after  the  first  day  of  De- 
cember, 1898,  the  bond  sued  on,  in  so  far  as 
It  secures  breaches  of  duty  by  said  Stamets, 
occurring  after  said  day,  was  executed  by 
them  without  consideration.  If  you  find, 
however,  that  the  plaintiff  employed  Stamets 
in  manner  and  form  as  alleged  in  the  com- 
plaint, and  retained  him  In  its  service  con- 
tinuously until  in  the  month  of  March,  1901, 
as  therein  alleged,  there  was  sufficient  con- 
sideration for  the  execution  of  the  bond  in 
respect  to  all  breaches  thereof  that  occurred 
between  the  1st  day  of  December,  1898,  and 
the  day  of  the  alleged  discharge,  in  the 
month  of  March,  1901."  A  verdict  was  re- 
turned In  favor  of  appellee  for  the  full  pen- 
alty of  the  bond.  Appellants'  motion  for  a 
new  trial  was  overruled,  and  judgment  ren- 
dered upon  the  verdict  of  the  jury. 

The  errors  relied  on  by  appellants  for  a  re- 
versal are  the  action  of  the  court  below  in 
overruling  appellants'  alleged  demurrer  to  the 
complaint,  sustaining  the  appellee's  demurrer 
to  the  third  paragraph  of  the  answer  of  the 
appellants  Harris,  Haury,  Klenck,  and  Van 
Zandt,  and  overruling  the  several  motions  of 
appellants  for  a  new  trial.  The  demurrer  to 
the  complaint  Is  very  defective  in  form,  and 
perhaps  presents  no  question  for  review  by 
this  court;  but,  inasmuch  as  the  questions 
that  would  arise  on  the  demurrer,  if  in  prop- 
er form,  are,  we  think,  properly  presented  on 
exceptions  to  the  instructions  given  and  re- 
fused, we  deem  It  unnecessary  to  decide  upon 
the  sufficiency  of  the  demurrer.  It  is  the  ap- 
pellants' theory  that  the  appellee's  right  to 
recover  on  the  bond  was  limited  to  defalca- 
tions occurring  during  the  first  term  of  Stam- 
ets' employment  by  appellee.  If  this  theory 
be  correct,  they  were  entitled  to  proper  In- 
structions from  the  court  so  limiting  the  re- 
covery, even  though  no  demurrer  whatever 
bad  been  filed  to  the  complaint,  or  motion 
made  to  strike  redundant  matter  from  the 
complaint,  and  the  action  of  the  court  In  both 
giving  the  instructions  complained  of,  and  re- 
fusing to  give  the  instructions  asked,  would 
be  reversible  error  apparent  upon  the  record 
in  the  absence  of  the  evidence,  because  the 
case  was  presented  to  the  jury  upon  an  en- 
tirely different  and  antagonistic  theory. 

It  is  appellant's  contention  that  the  first 
contract  of  employment  between  Stamets  and 
appellee  and  the  bond  sued  on  are  each  parts 
of  one  entire  transaction,  and  are  to  be  con- 
strued together  as  one  contract,  and  the  lia- 
bility of  the  sureties  on  the  bond  limited  to 


the  defalcation  of  their  principal  under  that 
contract  alone.  Numerous  authorities  are 
cited  to  support  this  contention.  The  con- 
tract of  employment  and  bond  sued  on  are 
not  parts  of  one  entire  contract  They  are 
each  separate  and  distinct  contracts.  It  is 
true  the  bond  itself  secured  the  faithful  dis- 
charge of  Stamets*  duties  under  his  first  con- 
tract of  employment;  but  this  is  clearly  not 
its  limit.  It  was  entirely  competent  for  the 
parties  to  this  bond  to  contract  for  the  indem- 
nity of  the  appellee,  not  only  under  the  first 
contract  of  employment  of  Stamets,  but  un- 
der future  contracts  of  employment  as  well. 
This  they  might  do  in  one  instrument  as  well 
as  in  several  distinctive  instruments,  and  this 
they  did  do  In  plain  and  unambiguous  terms. 
The  bond  expressly  declares  that  "It  is  stipu- 
lated and  agreed  that  this  obligation  Is  a  con- 
tinuous obligation,  and  is  to  cover  the  full 
period  or  periods  of  employment  of  said  E.  E. 
Stamets  by  said  corporation,  including  the 
present,  and  any  and  all  subsequent  terms 
for  which  he  may  be  employed  by  said  cor- 
poration, whether  under  the  present  contract, 
or  under  any  future  contract"  Our  lan- 
guage Is  not  susceptible  of  making  the  mean- 
ing and  Intent  of  parties  more  clear  than  It  is 
expressed  in  this  obligation.  While  it  is  true 
that,  in  construing  the  terms  of  the  bond,  the 
contract  the  performance  of  which  It  was  in- 
tended to  secure,  must  be  looked  to,  it  must 
first  be  determined  what  contract  or  con- 
tracts it  was  intended  to  secure,  and  that 
fact  must  be  determined  from  the  terms  of 
the  bond  itself,  and  no  uncertainty  or  room 
for  diminution  by  construction  Is  left  by 
these  terms  In  the  bond  under  consideration, 
and  the  court's  instructions  to  the  jury 
that  if  they  found  that  the  service  of  Stam- 
ets was  continuous  under  the  various  con- 
tracts of  employment  by  the  appellee,  the 
liability  of  the  sureties  on  the  bond  would 
cover  the  entire  period,  correctly  stated  the 
law  as  applied  to  the  case,  and  there  was  no 
error  in  refusing  the  Instructions  asked  for 
by  the  appellant  Ulster  Co.  Savings  Inst.  v. 
Young,  161  N.  Y.  23,  66  N.  E.  483 ;  Fourth  Nat 
Bank  v.  Spinney,  120  N.  Y.  560,  24  N.  E.  816; 
Mut  Bldg.  Ass'n  v.  Hammed,  43  N.  J.  Law, 
78 ;  People's  B.  &  L.  Ass'n  v.  Wroth,  43  N.  J. 
Law,  70 ;  Com.  B.  &  L.  Ass'n  v.  Steele,  23  Pa. 
Super.  Ct  19;  Bateman  Bros.  v.  Mapel,  145 
Cal.  243,  78  Pac.  734 ;  Union  Dimes  Sav.  Inst 
v.  Neppert,  51  Hun,  640,  3  N.  Y.  Supp.  797; 
Union  Dimes  Sav.  Inst.  v.  Peltz,  51  Hun,  641, 
4  N.  Y.  Supp.  607;  Durkin  v.  Va.  Exchange 
Bank,  2  Pat.  &  H.  (Va.)  277. 

The  only  other  error  relied  upon  for  a  re- 
versal is  the  action  of  the  court  in  sustaining 
appellee's  demurrer  to  the  third  paragraph  of 
the  answer.  This  paragraph  of  the  answer 
must  be  construed  in  connection  with  the 
written  contract  of  employment  and  bond 
sued  on.  It  is  addressed  to  the  complaint 
based  on  these  writings,  and  it  does  not  pur- 
port to  set  up  any  different  contract  between 
the  parties,  and  therefore,  where  the  allega- 
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ttons  of  the  answer  are  In  conflict  with  the 
terms  of  the  written  contract,  the  writing 
mast  control.  It  Is  charged  In  the  pleading 
that  It  was  the  purpose  of  the  first  contract 
of  employment  entered  Into  between  the  ap- 
pellee and  Stamets  to  make  Stamets  the  local 
agent  of  appellee  at  Oakland  City  for  selling 
Its  machinery  and  to  superintend  several  lo- 
cal agencies  In  that  Immediate  vicinity,  where- 
as, the  contract  of  employment  declares  that 
Stamets  Is  to  serve  said  party  of  the  first 
part,  "performing  such  duties  as  said  party 
of  the  first  part  may  from  time  to  time  direct 
him  to  perform,  In  such  territory  as  said  par- 
ty of  the  first  part  may  from  time  to  time  as- 
sign him  to  work."  Under  this  contract, 
which  is  to  be  read  into  the  appellants'  plea, 
the  appellee  clearly  had  the  right  to  designate 
the  work  Stamets  was  to  perform  and  the 
field  of  his  operation,  and  it  was  not  confined 
to  the  vicinity  of  the  town  of  Oakland  City. 
The  gravamen  of  the  plea  is  that  the  work  of 
Stamets  was  removed  from  Oakland  City,  the 
residence  of  the  other  appellants,  and  his  du- 
ties enlarged  after  the  expiration  of  the  first 
year's  services.  The  contract  of  employment 
expressly  gave  appellee  the  right  to  change 
the  residence  of  Stamets.  Under  the  terms 
of  the  contract,  they  would  undoubtedly  have 
had  the  right  to  change  Stamets*  residence, 
and  it  cannot  be  consistently  contended  that 
such  subsequent  change  of  residence  was  be- 
yond the  purview  of  the  contract  between  the 
parties.  The  bond  declares  that  Stamets  is 
about  to  engage  In  the  service  of  said  Piano 
Manufacturing  Company,  as  the  collector  of 
Its  securities  and  salesman  of  Its  goods,  and 
solicitor  of  agency  contracts,  creating  local 
agencies  for  the  sale  of  goods,  also  to  work  in 
the  capacity  of  an  adjuster  of  accounts  of  lo- 
cal collectors  and  local  sales  agents,  in  which 
capacity  large  sums  of  money  and  large 
amounts  of  securities  belonging  to  said  cor- 
poration will  necessarily  come  into  his  hands 
and  possession  for  transmission  to  said  cor- 
poration, and  the  complaint  alleges  that  it 
was  for  the  embezzlement  of  the  funds  of  the 
company  coming  Into  the  hands  of  Stamets, 
as  the  company's  servant  in  making  collec- 
tions from  his  local  agents,  that  recovery  Is 
sought 

This  pleading  addressed  to  this  complaint, 
founded  on  these  written  contracts,  we  think 
was  clearly  lnsnfllclent,  and  the  demurrer 
thereto  properly  sustained.  The  authorities 
cited  by  appellants  to  sustain  their  conten- 
tion are  founded  on  an  entirely  different  state 
of  facts  from  those  presented  in  this  com- 
plaint and  answer,  and  are  none  of  them  in 
point  The  appellee's  position  is  well  sus- 
tained by  the  authorities  cited  (Bateman 
Bros.  v.  Mapel,  145  Cal.  243,  78  Pac  734; 
Com.  B.  &  L.  Ass'n  v.  Steele,  supra),  as  well 
as  by  the  general  principles  of  law. 

The  judgment  of  the  court  below  is  in  all 
fhingw  affirmed.. 


(41  Ind.  App.  ftl) 
DUNCAN  r.  COX  et  aL  (No.  6,026.) i 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Oct.  29,  1907.) 

1.  Statutes  —  Construction  as  Mandatory 

OB  DlBECTOBY. 

The  provision  of  Barns'  Ann.  St  1901.  | 
5386.  that  at  the  first  June  session  after  the 
election  is  held  the  board  of  commissioners  shall, 
if  a  majority  of  the  votes  cast  at  the  election 
are  favorable  to  the  appropriation,  levy  a  spe- 
cial tax,  etc,  is  merely  directory,  and  the  board 
does  not  lose  its  jurisdiction  by  failing  to  act 
at  that  time. 

2.  Towns— Am  to  Railroads — Petition  fob 
Tax— Notice. 

Where  a  taxpayer  petitions  the  board  of 
county  commissioners  to  levy  a  tax  upon  the 
township  to  meet  an  appropriation  voted  In 
aid  of  the  construction  of  a  railroad,  notice  of 
the  petition  brings  in  all  the  taxpayers  in  the 
township,  and  they  remain  in  and  are  bound  to 
take  notice  of  all  the  steps  taken  in  the  proceed- 
ing until  it  is  finally  disposed  of  by  the  board. 

3.  Same  —  Decision  or  County  Board  —  Re- 
view . 

Where  a  taxpayer  petitions  the  board  of 
county  commissioners  to  levy  a  tax  under  Burns' 
Ann.  St.  1901,  t  5386,  providing  that  if  a  ma- 
jority of  the  votes  cast  at  an  election  to  deter- 
mine the  question  of  an  appropriation  by  a 
township  in  aid  of  the  construction  of  a  railway 
shall  be  in  favor  of  such  appropriation,  the 
board  of  county  commissioners  at  the  ensuing 
regular  session  shall  levy  a  special  tax.  etc, 
the  board  acts  in  a  judicial  capacity  in  determin- 
ing all  the  questions  of  the  sufficiency  of  the 
petition,  and  all  the  steps  taken  that  would 
authorize  them  to  grant  the  relief  prayed,  and 
the  only  remedy  of  taxpayers  against  the  action 
of  the  hoard  is  by  appeal. 

4.  Same  —  Remedies  and  Rights  or  Tax- 
payers—Collateral  Attack. 

A  remonstrance  filed  with  the  board  of 
county  commissioners  against  the  levying  of  a 
tax  under  such  statute  is  not  a  collateral  attack 
upon  the  election,  but  seeks  to  defeat  the  grant- 
ing of  the  appropriation  by  the  board. 

5.  Same. 

A  taxpayer  may  object  to  the  validity  of 
the  proceedings  had  and  the  levying  of  the  tax 
at  any  tune  before  final  action  by  the  board. 
&  Same— Appropriations— Interest  or  Par- 
ty Benefited. 

Where  an  appropriation  is  voted  under  the 
statute,  the  railway  to  receive  the  appropria- 
tion has  no  interest  in  the  subject  until  the 
money  raised  by  the  tax  is  in  the  treasury. 

On  petition  for  rehearing.   Petition  denied. 
For  former  opinion,  see  Duncan  v.  Cox,  81 
N.  EL  735. 

RABB,  J.  Appellant  earnestly  insists  that 
this  court  erred  in  holding  that  the  board 
of  commissioners  could  go  behind  the  returns 
of  the  election  officers,  and  hold  the  railroad 
election  void,  and  for  that  reason  refuse  the 
prayer  of  the  petition,  without  notice,  after 
the  lapse  of  two  years'  time  from  the  date  of 
the  election. 

It  is  true  the  statute  provides  that,  at  the 
first  June  session  after  the  election  is  held, 
the  board  of  commissioners  shall.  If  a  ma- 
jority of  the  votes  cast  at  the  election  are 
favorable  to  the  appropriation,  grant  the 
prayer  of  the  petition;  but  this  provision  of 
the  statute  is  merely  directory.   The  board 

'Transfer  denied. 
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does  not  lose  its  Jurisdiction  by  falling  to 
act  at  that  time.  All  taxpayers  in  the  town- 
ship are  bronght  into  the  proceeding  by  the 
original  notice  of  the  petition,  and  they  re- 
main in,  and  are  bound  to  take  notice  of  all 
the  steps  taken  in  the  proceeding  as  long  as 
it  remains  In  fieri,  and  it  does  remain  In 
fieri  until  it  Is  finally  disposed  of  by  the 
board  either  granting  or  refusing  the  peti- 
tion. If  they  refuse  to  grant  the  petition, 
it  matters  not  upon  what  ground,  the  only 
remedy  of  the  taxpayers  favorable  to  the 
appropriation  is  by  appeal.  If  they  grant  the 
prayer  of  the  petition,  the  only  remedy  of 
the  taxpayer  opposed  to  the  appropriation  is 
by  appeal.  The  board  acts  in  a  judicial  ca- 
pacity in  determining  all  the  questions  of  the 
sufficiency  of  the  petition,  and  all  the  steps 
taken  that  would  authorize  them  to  grant  the 
prayer  of  the  petition.  Board,  etc.,  v.  Con- 
ner, 155  Ind.  484,  58  N.  E.  828;  Gilson  v. 
Board,  etc.,  128  Ind.  65,  27  N.  E.  235,  11  L. 
R.  A.  835;  Reynolds  v.  Farls,  80  Ind.  14; 
8tate  ex  rel.  v.  Board,  etc.,  131  Ind.  90,  80 
N.  E.  892;  Board,  etc.,  v.  Hall,  70  Ind.  469. 

Appellant  treats  the  election  as  being  the 
thing  assailed,  and  claims  that  the  remon- 
strance is  a  collateral  attack  upon  the  elec- 
tion. This  is  a  mistaken  view.  The  remon- 
strance is  not  a  collateral  attack  upon  any- 
thing. The  election  is  an  Incident  in  the 
proceeding  seeking  the  appropriation  by  the 
township  of  money  to  aid  in  the  construc- 
tion of  the  railroad.  The  remonstrance  Is 
against  the  granting  of  the  prayer  of  the  pe- 
tition In  the  first  instance.  It  does  not  seek 
to  nullify  the  election,  but  to  defeat  the 
granting  of  the  appropriation  by  the  board  of 
commissioners.  All  the  cases  In  which  the 
question  has  arisen  cited  by  appellant,  and 
In  which  it  Is  held  that  the  attack  upon  the 
validity  of  the  proceedings  was  not  season- 
ably made,  have  been  proceedings  to  enjoin 
the  collection  of  the  tax  after  the  order  of  the 
board  of  commissioners  had  been  made  grant- 
ing the  prayer  of  the  petition.  The  cases 
hold  that  the  question  is  not  seasonably  pre- 
sented In  those  cases,  not  because  of  the  lapse 
of  time,  but  on  account  of  the  intervention  of 
the  Judgment  of  the  tribunal  whose  duty  it 
was  to  determine  the  facts  presented  in  the 
complaint  as  a  ground  for  restraining  the  col- 
lection of  the  tax.  It  was  not  the  lapse  of 
time,  but  the  adjudication  that  barred  the 
complaining  taxpayer.  There  is  no  positive 
law  defining  when  the  taxpayer  may  pre- 
sent his  objection  to  the  proceedings,  and 
what  we  hold  is  that  until  they  are  deter- 
mined by  the  tribunal  where  they  are  orig- 
inally pending,  they  are  seasonably  present- 
ed. There  is  no  question  of  estoppel  aris- 
ing that  could  operate  against  their  making 
the  remonstrance  at  any  time  before  final  ac- 
tion by  the  board.  The  only  persons  who  are 
Interested  or  who  have  any  rights  to  be  af- 
fected are  the  taxpayers  of  the  township, 
and  it  could  not  be  claimed  that  any  tax- 


payer had  altered  his  position  on  account  of 
the  delay  in  presenting  tile  remonstrance. 
As  has  been  decided  In  numerous  cases,  the 
railroad  in  whose  aid  the  appropriation  is 
petitioned  for  has  no  Interest  in  the  subject 
until  the  money  raised  by  the  tax  is  in  the 
treasury. 


(40  Ind.  App.  662) 
PIERSE  V.  BRONNENB ERG'S  ESTATE. 
(No.  5331.)  * 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  1,  1907.) 

L  Drains  —  Petition  —  Report  of  Commis- 
sioners—Notice. 

Under  the  statute  regulating  the  establish- 
ment of  drains,  the  filing  of  the  petition  and 
the  report  of  the  commissioners  is  notice  to  all 
whose  lands  are  named  therein  that  their  lands 
are  to  be  assessed  in  the  amounts  named  in  the 
report  to  pay  for  the  drain. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Drains,  5§  25,  79.] 

2.  Same— Lien — Attachment — Ttmx. 

The  lien  of  an  assessment  for  the  construc- 
tion of  a  drainage  ditch  becomes  fixed  on  the 
filing  of  the  report  of  the  commissioners,  though 
the  lien  may  be  released  by  the  court's  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Drains,  f  88.] 

8.  Covenants— Bhiach  or  Wabranty— Un- 
ascertained Assessment. 

An  unascertained  assessment  or  tax  may  be 
such  a  lien  as  to  constitute  a  breach  of  warranty 
in  a  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Covenants,  1 148.] 

4.  Same— Drainage  Assessments. 

Where,  by  virtue  of  statute  regulating 
drainage  assessments,  a  ditch  assessment  was  a 
lien  on  land  conveyed  at  the  time  of  the  execu- 
tion of  the  contract  of  sale  and  deed,  such  as- 
sessment constituted  a  breach  of  warranty 
against  incumbrances. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Covenants,  ft  118-121.] 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  81  N.  EL  739. 

HAD  LET,  J.  Appellees  Insist  that  the 
court  has  erred  in  the  foregoing  opinion  in 
holding  that  the  assessment  for  the  construc- 
tion of  the  drain  therein  mentioned  was  a 
lien  which  amounted  to  a  breach  of  the  cove- 
nant of  warranty  in  a  deed  made  subsequent 
to  the  filing  of  the  petition  and  report  of  the 
commissioners  and  prior  to  the  approval  of 
the  court  of  the  assessment  As  we  have 
said,  this  question  is  not  properly  before  us; 
but  we  deemed  It  necessary  to  consider  it 
In  passing  upon  the  other  questions  in  the 
case.  The  statute  is  clear,  and  needs  no  con- 
struction. Under  the  statute  the  filing  of  the 
petition  and  report  of  the  commissioners  la 
notice  to  all  whose  lands  are  named  therein 
that  their  lands  are  to  be  assessed  in  the 
amounts  named  in  the  report  to  pay  for  the 
same.  The  lien  In  reality  becomes  affixed  at 
the  time  of  filing  the  report  of  the  commie- 

*  Transfer  denied. 
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Blotters,  although  It  may  be  released  by  the 
action  of  the  court  It  is  well  settled  that 
an  unascertained  assessment  or  tax  may  be 
such  a  lien  as  to  constitute  a  breacb  of  war- 
ranty. Klrkpatrick  v.  Pearce,  107  Ind.  520, 
8  N.  E.  673;  Lindsay  v.  Eastwood,  72  Mich. 
338,  40  N.  W.  455;  Hill  y.  Bacon,  110  Mass. 
387;  Carr  v.  Dooley,  119  Mass.  205;  Hut- 
chins  v.  Moody,  30  Vt  650;  Lafferty  v.  MiUi- 
gan,  165  Pa.  534,  30  Atl.  1030.  By  virtue  of 
the  statute,  the  ditch  assessment  was  a  lien 
at  the  time  of  the  execution  of  contract  and 
deed.  This  is  supported  by  abundant  au- 
thority. Klrkpatrick  v.  Pearce,  supra;  Hill 
v.  Bacon,  supra;  Blackle  y.  Hudson,  117 
Mass.  181;  Carr  y.  Dooley,  supra;  Hutchins 
v.  Moody,  supra;  Peters  v.  Myers,  22  Wis. 
602;  Lindsay  y.  Eastwood,  supra;  Hartshorn 
y.  Cleveland,  52  N.  J.  Law,  473,  19  Atl.  974. 
Many  more  could  be  cited. 

As  to  the  injustice  that  might  occur  under 
our  construction,  as  pointed  out  by  appel- 
lee, we  bave  nothing  to  do,  as  that  is  a  ques- 
tion for  the  Legislature;  but  in  this  case.  If 
the  written  contract  does  not  declare  what 
was  Intended,  the  law  should  not  be  .blamed. 

The  other  questions  presented  In  the  brief 
for  rehearing  are  fully  covered  In  the  opin- 
ion. 

Petition  for  rehearing  denied. 


089  N.  Y.  W7.) 
ZARTMAN  y.  FIRST  NAT.  BANE  OF 
WATERLOO. 
(Court  of  Appeals  of  New  York.  Oct.  8,  1907.) 

1.  Bawkbuptct— Pbiobitt  of  Mortgage. 

A  manufacturing  corporation  gave  a  mort- 

Sge  on  all  its  property  to  secure  its  bonds,  giv- 
g  the  mortgagor  a  right  to  possession  for  his 
own  use  until  default,  with  a  clause  purport- 
ing to  cover  after-acquired  property.  Held,  not 
good  as  against  a  trustee  in  bankruptcy  as  to 
shifting  stock  and  material,  where  possession 
was  taken  by  the  mortgagee  one  day  after  de- 
fault and  three  days  before  bankruptcy  proceed- 
ings against  the  mortgagor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  |  277.] 

2.  Chattel  Mortgage— Validitt—Pbofibtt 
Not  in  Existence. 

An  agreement  of  the  parties  to  a  chat- 
tel mortgage  on  property  not  yet  in  existence 
will  be  given  effect  by  a  court  of  equity  so  far 
as  practicable,  provided  no  interest  is  affected 
except  that  of  the  mortgagor  and  mortgagee  who 
entered  into  the  stipulation. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
yoL  9,  Chattel  Mortgages,  J§  01,  62.] 

8.  Same. 

A  chattel  mortgage  on  property  not  In  exist- 
ence at  its  date  is  invalid  as  to  creditors. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig, 
vol.  9,  Chattel  Mortgages,  |  61.] 

4.  Same— Sale  fob  Mortgagor's  Benefit. 

An  agreement  in  a  chattel  mortgage,  per- 
mitting the  mortgagor  to  sell  for  his  own  bene- 
fit renders  the  mortgage  fraudulent  as  a  mat- 
ter of  law  as  to  creditors. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  9,  Chattel  Mortgages,  f  412.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 


Action  by  George  E.  Zartman,  trustee  in  bank- 
ruptcy of  the  Waterloo  Organ  Company,  against 
the  First  National  Bank  of  Waterloo.  From  a 
judgment  of  the  Appellate  Division  (96  N.  T. 
Supp.  633,  109  App.  Div.  400)  affirming  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 

The  object  of  this  action  was  to  determine 
the  rights  of  the  parties  to  a  fund  realized 
from  a  sale  In  bankruptcy  of  the  property  of 
the  Waterloo  Organ  Company,  a  manufac- 
turing corporation  formerly  carrying  on  the 
business  of  making  and  selling  organs,  pi- 
anos, and  other  musical  instruments  in  the 
village  of  Waterloo.  All  the  property  of  the 
company,  both  real  and  personal,  was  sold 
in  one  parcel,  free  from  liens,  by  order  of  the 
United  States  District  Court,  and  the  value 
of  such  chattels  Included  therein  as  were  ac- 
quired by  the  company  after  it  bad  given  a 
corporate  mortgage  to  secure  Its  bonds  issued 
and  negotiated  in  the  usual  way  was  the  sum 
of  $15,480.  The  Judgment  directed  In  favor 
of  the  plaintiff  consisted  mainly  of  that  sum, 
and  there  is  no  controversy  over  any  other 
Item.  Upon  appeal  to  the  Appellate  Division 
the  judgment  was  affirmed,  one  of  the  jus- 
tices dissenting,  and  the  defendant  appealed 
to  this  court 

Adelbert  Moot  William  L.  Marcy,  and  Hel- 
en Z.  M.  Rodgers,  for  appellant  George  B. 
Zartman  and  Frederick  L.  Manning,  for  re- 
spondent 

VANN,  J.  (after  stating  the  facts  as  above). 
The  question  presented  by  this  appeal  Is 
whether,  in  a  mortgage  given  by  a  manufac- 
turing corporation  upon  all  Its  property,  real 
and  personal,  to  secure  Its  negotiable  bonds 
with  the  right  of  possession  and  enjoyment  in 
the  mortgagor  for  its  own  use  and  benefit  un- 
til default  a  clause,  purporting  In  terms  to 
cover  after-acquired  personal  property,  Is  good 
as  to  shifting  stock  and  material  on  hand 
when  possession  was  taken  by  the  mortgagee 
pursuant  to  the  provisions  of  the  mortgage, 
one  day  after  default  In  the  payment  of  in- 
terest and  three  days  before  the  commence- 
ment of  bankruptcy  proceedings  against  the 
mortgagor,  as  to  the  trustee  in  bankruptcy 
subsequently  appointed  therein. 

The  facts  raising  the  question  are  stated 
so  fully  In  the  opinion  below  as  to  make  it 
unnecessary  to  repeat  them  here.  109  App. 
Div.  406,  96  N.  Y.  Supp.  63a  To  the  extent 
that  the  mortgage  covered  personal  property 
It  was  a  chattel  mortgage,  but  as  It  was  ex- 
ecuted by  a  corporation  to  secure  the  pay- 
ment of  its  bonds  and  was  duly  recorded  as 
a  mortgage  of  real  property,  according  to  the 
provisions  of  the  lien  law,  there  was  no  ne- 
cessity for  filing  or  refiling  It  as  a  chattel 
mortgage.  Laws  1897,  c  418,  p.  536, 9  91.  No 
question  is  raised  as  to  the  Hen  of  the  mort- 
gage upon  machinery,  tools,  and  appliances 
belonging  to  the  manufacturing  plant  for  the 
controversy  Is  confined  to  musical  instru- 
ments on  hand,  finished  and  nnflniah^ 
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materials  from  which  other  Instruments 
might  be  made.  The  learned  counsel  for  the 
appellant,  in  an  able  argument,  contends  that 
while  the  mortgage  did  not  create  an  abso- 
lute lien  upon  stock  and  materials  acquired 
after  its  date,  it  operated  as  an  executory 
contract  to  deliver  possession  upon  default 
and  to  place  the  property  as  it  then  existed 
under  the  lien  of  the  mortgage.  He  concedes 
that  property  of  this  nature  is  subject  to 
seizure  on  execution  by  unsecured  creditors 
during  the  period  while  It  Is  subject  to  the 
disposal  of  the  mortgagor,  and  until  the  trus- 
tee pursuant  to  the  mortgage  takes  posses- 
sion of  It,  but  Insists  tbat  the  act  of  taking 
possession  ripens  the  lien  of  the  mortgage 
and  makes  it  absolute  as  against  general 
creditors  or  those  with  no  prior  Hen.  The 
mortgage  provided  that,  "until  default  shall 
be  made  in  the  payment  of  the  interest  or 
principal  of  the  said  bonds  or  some  of  them, 
•  *  •  It  shall  be  lawful  for  the  said 
party  of  the  first  part  and  Its  successors 
peaceably  and  quietly  to  have,  hold,  use,  pos- 
sess and  enjoy  the  said  premises  and  prop- 
erty, with  the  appurtenances,  and  to  receive 
the  income  and  profits  thereof  to  its  own  use 
and  benefit  without  hindrance  or  Interrup- 
tion" from  the  mortgagee  or  its  successors. 
This  clause  gave  the  mortgagor  power  to  sell 
for  its  own  benefit  all  materials  and  products 
until  the  trustee  took  possession  after  de- 
fault In  the  payment  of  interest  No  limita- 
tion is  placed  by  the  mortgage  upon  the  use 
to  be  made  of  the  proceeds  derived  from  the 
sale  of  the  stock  and  materials.  As  was  said 
by  the  learned  justice  who  wrote  for  the  Ap- 
pellate Division:  "The  mortgagor  was  given 
unrestricted  dominion  over  this  mortgaged 
property  or  whatever  was  subsequently  ac- 
quired. It  might  sell  or  dispose  of  all  the 
personal  property.  It  was  permitted  to  use 
the  income  or  profits  of  the  business.  It  was 
not  required  to  expend  these  avails  in  keep- 
ing the  stock  good,  nor  for  the  development 
of  the  business  or  In  its  management  in  any 
way,"  but  could  use  them  for  its  own  benefit 
"precisely  the  same  as  if  no  lien  existed." 
Conceding  that  the  right  of  the  mortgagor  to 
receive  the  profits  to  its  own  use  means  a 
proper  and  legitimate  corporate  use,  still  the 
use  permitted  was  independent  of  the  mort- 
gage or  any  Hen  supposed  to  be  created 
thereby.  As  was  said  in  a  case  upon  which 
both  parties  rely:  "The  right  of  the  mort- 
gagor in  the  meantime  [that  is,  until  default] 
to  the  use  of  the  earnings  amounts,  practi- 
cally, to  absolute  ownership,  and  hence  the 
mortgage  cannot  operate  as  a  lien  upon  such 
earnings  to  the  prejudice  of  the  general  cred- 
itors until  actual  entry  and  possession  taken, 
and  then  only  upon  what  is  earned  after 
that  time.  The  lien  of  the  mortgage  upon 
future  earnings  is  consummated  as  against 
other  creditors  only  by  the  fact  of  the  pos- 
session of  the  property,  and  cannot  have  any 
retroactive  operation,  since  It  would  then  de. 
prlve  the  unsecured  creditor  of  the  fund,  up- 


on the  faith  of  which  he  may  have  given 
credit  to  the  mortgagor  during  the  time  when 
the  latter  was  permitted  to  deal  with  and 
use  It  as  Its  own.  The  Hen  upon  the  earn- 
ings, in  favor  of  the  bondholders,  attaches 
only  upon  what  Is  earned  after  the  time 
when  the  lien  is  perfected  by  entry  and  pos- 
session." N.  Y.  Security  &  Trust  Co.  v. 
Saratoga  Gas  &  El.  L.  Co.,  159  N.  Y.  137,  143, 
53  N.  E.  758,  45  L.  R.  A.  132. 

If  a  lien  was  created  by  the  mortgage  up- 
on property  not  in  existence  at  its  date,  pos- 
session after  it  came  into  existence  was 
of  no  Importance.  If  no  lien  was  created 
by  the  mortgage  upon  such  property,  the 
taking  of  possession  pursuant  to  its  terms 
did  not  create  one  as  against  general  cred- 
itors, who  are  presumed  to  have  dealt  with 
the  mortgagor  in  reliance  upon  its  absolute 
ownership  of  the  stock  on  hand.  While  the 
record  of  the  mortgage  was  notice  to  all, 
It  was  notice  of  all  Its  terms,  which  in- 
cluded the  right  of  disposition  for  the  use 
and  benefit  of  the  mortgagor,  with  no  duty 
to  apply  the  avails  upon  the  mortgage  in- 
debtedness. If  the  question  had  arisen  be- 
tween the  parties  to  the  mortgage,  equity 
might  recognize  a  contract  to  give  a  lien  and 
treat  it  as  an  actual  lien;  but  it  arises  be- 
tween the  mortgagee  and  the  general,  unse- 
cured creditors,  who  had  little,  if  any- 
thing, to  rely  upon  except  the  shifting  stock, 
which,  directly  or  indirectly,  they  themselves 
had  furnished.  The  credit  extended  by 
them  enabled  the  mortgagor  to  carry  on  busi- 
ness, and,  If  the  product  of  that  credit  goes 
to  the  mortgagee,  not  only  are  they  helpless, 
but,  If  the  law  is  so  declared,  hereafter  man- 
ufacturing corporations  needing  credit  will 
be  helpless  also.  If  it  is  understood  that 
a  corporate  mortgage  given  by  a  manufactur- 
ing corporation  may  take  everything  except 
accounts  and  debts,  such  corporations,  with 
a  mortgage  outstanding,  will  have  to  do  busi- 
ness on  a  cash  basis  or  cease  to  do  busi- 
ness altogether.  Assuming  that  a  court  of 
equity  may  uphold  and  give  effect  to  such 
a  mortgage  when  the  rights  of  the  mortgagor 
and  mortgagee  only  are  Involved,  it  will  not 
aid  the  mortgagee  at  the  expense  of  subse- 
quent creditors  when  their  rights  are  in- 
volved. It  will  not  treat  a  contract  to  give 
a  mortgage  upon  a  subject  to  come  Into  ex- 
istence in  the  future  as  a  mortgage  actually 
then  given,  If  the  result  would  deprive  the 
general  creditors  with  superior  equities  so 
far  as  after-acquired  property  is  concerned, 
of  their  only  chance  to  collect  debts.  It  is 
only  when  the  rights  of  third  parties  will 
not  be  prejudiced  that  equity,  treating  as 
done  that  which  was  agreed  to  be  done,  will 
turn  a  contract  to  give  a  mortgage  on  proper* 
ty  to  be  acquired  Into  an  equitable  mort- 
gage on  such  property  as  fast  as  it  Is  ac- 
quired and  enforce  the  same  accordingly 
against  the  mortgagor,  his  representatives 
and  assigns.  In  other  words,  the  agreement 
and  intention  of  the  parties  to  a  mortgage 
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upon  property  not  yet  In  existence  will  be 
given  effect  by  a  court  of  equity  so  far  as 
practicable,  provided  no  interest  Is  affected 
except  that  of  the  mortgagor  and  mortgagee, 
who  entered  into  the  stipulation,  but  equity 
closes  its  doors  and  refuses  relief  if  the  In- 
terests of  creditors  are  involved.  The  re- 
sult thus  announced  Is  founded  on  principle 
and  sanctioned  by  authority.  Krlbbs  v.  Al- 
ford,  120  N.  Y.  519,  524,  24  N.  E.  811;  Wls- 
ner  v.  Ocumpaugh,  71  N.  T.  113;  McCaffrey 
v.  Woodln,  65  N.  Y.  459,  22  Am.  Rep.  644; 
Jones  on  Chattel  Mortgages  (4th  Ed.)  170; 
Beall  v.  White,  94  U.  S.  382,  386,  24  L.  Ed. 
173. 

Was  the  alleged  lien  good  at  law?  The  au- 
thorities cited  by  both  parties  show  that  it 
was  not  for  two  reasons:  First,  because  a 
man  cannot  grant  what  he  does  not  own, 
actually  or  potentially.  "Qui  non  habet.  Hie 
non  dat* '  Rochester  Distilling  Co.  v.  Rasey, 
142  N.  Y.  570,  37  N.  E.  632,  40  Am.  St.  Rep. 
635;  Deely  v.  Dwight,  132  N.  Y.  59,  30  N. 
E.  258,  18  L..R.  A.  298;  N.  Y.  Security  & 
Trust  Co.  v.  Saratoga  Gas  &  El.  L.  Co.,  159 
N.  Y.  137,  53  N.  E.  758,  45  L.  R.  A.  132; 
Gardner  v.  McEwen,  19  N.  Y.  123;  Andrews 
y.  Durant,  11  N.  Y.  85,  62  Am.  Dec.  55; 
Farmers'  Loan  &  Trust  Co.  v.  Long  Beach 
Imp.  Co.,  27  Hun,  89;  Jones  on  Chattel  Mort- 
gages (4th  Ed.)  I  138;  Thomas  on  Chattel 
Mortgages,  §  137;  Thompson  on  Corpora- 
tions, f  6141;  6  Cyc  1041.  Second,  because 
an  agreement  permitting  the  mortgagor  to 
sell  for  his  own  benefit  renders  the  mort- 
gage fraudulent  as  matter  of  law  as  to  the 
creditors  represented  by  the  plaintiff.  Skil- 
ton  ▼.  Codington,  185  N.  Y.  80,  90,  77  N.  E. 
790;  Mandeville  v.  Avery,  124  N.  Y.  376,  26 
N.  B.  951,  21  Am.  St.  Rep.  678;  Hangen  v. 
Hachemeister,  114  N.  Y.  566,  21  N.  E.  1046, 
SLS.A.  137,  11  Am.  St.  Rep.  691;  Potts 
v.  Hart,  99  N.  Y.  168,  1  N.  E.  605;  Southard 
v.  Benner,  72  N.  Y.  424.  In  reading  the  au- 
thorities It  is  important  to  observe  how, 
where,  and  between  whom  the  question 
arose,  for  the  remarks  of  learned  judges 
in  discussing  the  rights  of  the  mortgagor 
and  mortgagee  are  not  In  point  when  the 
question  relates  to  the  rights  of  third  per- 
sons as  against  either  or  both  of  the  parties 
to  the  mortgage.  Nor  are  they  In  point 
when,  as  in  Thompson  v.  Fairbanks,  196  TJ. 
S.  516.  522,  25  Sup.  Ct.  306,  49  L.  Ed.  577, 
the  federal  courts  feel  bound  to  follow  the 
decisions  of  the  state  courts  as  to  local  ques- 
tions and  the  law  of  the  state  where  the 
case  arose  differs  from  that  of  the  state 
of  New  York.  Dooley  v.  Pease,  180  U.  S. 
126,  21  Sup.  Ct.  329,  45  L.  Ed.  457.  As  we 
have  seen,  equity  takes  hold  of  the  subject 
with  a  strong  hand  In  order  to  enable  the 
mortgagee  to  get  what  the  mortgagor  intend- 
ed to  give,  provided  no  other  interest  is 
Involved,  but  when  the  creditors  of  the  mort- 
gagor enter  the  field  equity  goes  no  farther 
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than  the  law  and  will  simply  enforce  a  lien 
if  it  exists  without  attempting  to  perfect  It 
If  something  is  lacking  to  make  it  com- 
plete. The  taking  of  possession  by  the  mort- 
gagee Is  relied  upon  by  the  appellant  to  "rip- 
en the  Hen,"  which,  as  is  conceded,  was 
inchoate  before.  If  the  contract  between 
the  mortgagor  and  mortgagee  fell  short  of 
creating  a  Hen,  as  was  clearly  the  case",  the 
act  of  takiBg  possession  did  not  enlarge,  per- 
fect, or  complete  it  A  mortgagee  cannot 
add  to  his  title  by  his  own  act  Stephens 
v.  Perrine,  143  N.  Y.  476,  39  N.  E.  11.  The 
defendant  did  not  have  title  to  the  after- 
acquired  property  when  it  took  possession. 
All  it  had,  as  the  courts  hold,  was  the  prom- 
ise of  the  mortgagor  to  give  title  as  the 
property  came  into  existence.  The  mort- 
gagor did  not  keep  its  promise  by  giving 
supplementary  mortgages  as  pianos  were 
made  or  materials  were  purchased,  or  in 
any  other  way.  If  it  had,  creditors  would 
have  been  warned  and  could  have  avoided 
the  danger.  Time  passed,  and  Insolvency 
overwhelmed  the  mortgagor,  when  it  was 
too  late  to  give  additional  mortgages  owing 
to  the  bankruptcy  act  The  plaintiff,  as  trus- 
tee in  bankruptcy  of  the  mortgagor,  has  the 
same  rights  as  a  creditor  armed  with  an 
attachment  or  execution.  Skllton  v.  Coding- 
ton, supra;  In  re  Werner,  5  Dill.  (17.  S.)  119, 
Fed.  Cas.  No.  17,416;  In  re  Garcewich,  8 
Am.  Bankr.  Rep.  149,  115  Fed.  87,  58  O. 
C.  A.  510;  Bankruptcy  Act  U.  S.  1898,  |  70 
(Act  July  1,  1898,  80  Stat  505,  c.  541  [U. 
S.  Comp.  St  1901,  p.  3451]).  When  the  gen- 
eral creditors  Intervened  through  the  plain- 
tiff, the  mortgagee  was  simply  In  possession 
with  title  to  the  property  that  was  in  exist- 
ence when  the  mortgage  was  given,  but  with 
no  title  to  the  shifting  stock  subsequently 
acquired.  As  to  that  property,  It  had  only 
the  promise  of  the  mortgagor,  which  equity 
could  help  out  by  treating  as  done  what  was 
agreed  to  be  done,  but  which  it  will  not 
help  out  to  the  Injury  of  unsecured  creditors. 
The  rights  of  the  defendant,  Incomplete  when 
it  took  possession,  are  incomplete  still,  for 
they  can  be  perfected  only  by  the  aid  of 
equity,  and  equity  refuses  to  help  under  the 
circumstances  of  this  case. 

The  Judgment  awarding  the  proceeds  of 
the  after-acquired  property  to  the  plaintiff 
was  therefore  properly  rendered,  and  the 
action  of  the  courts  below  should  be  sus- 
tained. The  elaborate  opinions  written  both 
at  Special  Term  and  In  the  Appellate  Divi- 
sion make  further  discussion  unnecessary. 

The  judgment  appealed  from  should  be 
affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  and  WERNER,  JJ„ 
concur.   HISCOCK,  J.,  not  sitting. 

Judgment  affirmed. 
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089  N.  T.  275.) 
PEOPLE  t.  WENZEL. 
(Court  of  Appeals  of  New  York.   Oct.  8,  1907.) 

1.  Homicide— Mubdeb— Evidence. 

On  a  trial  for  murder,  where  defendant 
claimed  self-defense,  evidence  held  to  justify 
verdict  that  defendant  intentionally  killed  the 
decedent  with  premeditation. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  480.] 

2.  Cbiminal  Law— Admission  of  Evidence— 
Harmless  Error. 

On  trial  for  murder,  where  the  widow  of 
the  deceased  testified  that  defendant  was  always 
more  or  less  troublesome  when  he  came  •  to  her 
place,  and  on  further  examination,  over  objec- 
tion, testified  that  he  was  also  insulting  persons 
in  front  of  the  bar  in  the  presence  of  the  wit- 
ness, error  in  its  admission  was  harmless,  where 
defendant  on  the  stand,  giving  the  history  of  his 
own  life,  showed  that  his  conduct  was  fully 
as  bad  as  represented  by  the  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  S§  3138,  3139.] 

3.  Same. 

Where  an  objection  to  proper  evidence  was 
made  by  the  district  attorney  and  sustained,  but 
the  answer  had  previously  been  given  and  was 
not  stricken  out,  any  error  was  harmless. 

4.  Same.  ... 

Where  accused,  on  trial  for  murder,  vol- 
untarily admitted  in  his  statement  that  he  had 
committed  a  burglary  and  had  been  convicted  on 
a  plea  of  guilty,  any  error  in  allowing  a  witness 
to  testify  that  accused  had  stolen  was  harm- 
less error. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3139.] 

5.  Witnesses— Intebest— Evidence. 

Where,  on  trial  for  murder  defendant  s  at- 
torney questioned  a  police  officer,  witness  for 
the  state,  as  to  his  desire  to  see  the  accused 
convicted,  it  was  not  error  for  the  district  at- 
torney to  show  that  he  had  no  other  interest 
than  that  of  a  public  officer  anxious  only  to 
convict  those  who  are  guilty. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §  1207.] 

Appeal  from  Kings  County  Court 
John  Wenzel  was  convicted  of  murder, 

and  appeals.  Affirmed. 
Herbert  N.  Warbasse  and  John  D.  Barber, 

for  appellant    John  F.  Clarke,  Dlst.  Arty. 

(Frank  X.  McCaffry,  of  counsel),  for  the 

People. 

HAIGHT,  J.  John  Wenzel,  the  defendant 
at  the  time  of  the  trial,  according  to  his  own 
testimony,  was  33  years  of  age,  5  feet  11 
inches  tall,  weighing  184  pounds,  and  had 
always  been  in  good  physical  condition.  He 
was  born  and  brought  up  In  Brooklyn,  with- 
in a  short  distance  of  the  place  where  the 
homicide  took  place.  In  1892  he  enlisted 
in  the  navy  as  a  coal  passer,  served  In  that 
capacity  for  the  term  for  which  he  was  en- 
listed, and  was  honorably  discharged.  In 
April,  1898,  he  enlisted  In  the  military  serv- 
ice of  the  United  States,  and  was  dismissed 
after  serving  2  years  and  10  months.  In 
December,  1902,  he  enlisted  In  the  United 
States  marine  service,  but  was  dismissed 
therefrom  after  a  service  of  23  months.  The 
decedent,  George  Spatz,  kept  a  saloon  at 
the  corner  of  Marcy  avenue  and  Hopkius 


street,  was  married,  and  had  two  children. 
The  defendant  began  visiting  the  saloon  of 
Spatz  In  1899,  and  thereafter  became  a  fre- 
quent customer,  making  the  saloon,  as  he 
expressed  it  his  "hanglng-out  place."  In 
February,  1905,  he  was  arrested,  charged 
with  the  crime  of  burglary,  and  upon  his 
plea  of  guilty  was  sentenced  to  the  peniten- 
tiary, from  which  place  he  was  discharged 
on  the  last  day  of  April,  1906.  He  relates 
three  occasions  on  which  he  had  had  some 
trifling  disputes  with  Spatz  before  he  was 
sent  to  the  penitentiary,  but  states  that  he 
never  harbored  any  ill-feeling  towards  him. 
On  Monday  evening,  April  30,  1906,  after  his 
discharge  from  the  penitentiary,  between  10 
and  11  o'clock,  he  visited  Spatz's  saloon,  and 
found  there  Edwin  Maher  and  Charles  Blank, 
engaged  in  playing  a  game  of  cards.  He 
asked  for  a  drink,  which  was  refused,  Spatz 
saying  to  him,  "You  have  got  enough  now," 
and  that  he  wanted  him  to  get  out  At  this 
point  the  testimony  of  Maher  and  Blank 
widely  differ  from  that  of  the  defendant  as 
to  what  took  place;  that  of  Maher  and 
Blank  being  to  the  effect  that  the  defendant 
undertook  to  draw  a  pistol  from  his  pocket 
and  they  Jumped  up,  interfered,  struck  him 
with  their  fists,  knocked  him  down,  and  put 
him  out  on  the  street ;  that  Of  the  defendant 
to  the  effect  that  Spatz  provided  them  with 
clubs,  and  that  the  three  attacked  him  with 
clubs,  knocking  him  down,  beating  him,  and 
that  thereupon  Mrs.  Spatz  interfered  and  sav- 
ed him  from  being  killed.  After  he  had  been 
put  out  of  Spatz's  place,  he  spent  the  re- 
mainder of  the  night  in  neighboring  saloons, 
and  early  the  next  morning  returned  to 
Spatz's  place,  In  company  with  one  John 
Patterson,  and,  as  he  says,  he  asked  Spatz 
why  he  had  beaten  him  so  the  night  before, 
to  which  Spatz  replied,  "You  get  out  of  here 
or  you  will  get  another."  To  this  he  replied, 
in  substance,  that  he  had  no  fear  of  getting 
another  beating  then,  for  the  reason  that 
Spatz's  people  of  the  night  before  were  not 
there.  He  again  asked  Spatz  to  tell  him  why 
he  got  the  beating,  and  Spatz  told  him  he 
would  not.  He  subsequently  went  home,  ar- 
riving there  about  8  o'clock.  The  evidence 
tends  to  show  that  he  was  badly  bruised,  and 
consequently  remained  home  until  Friday 
afternoon,  and  then  went  to  the  cemetery 
with  his  mother  and  sister.  He  returned 
home  with  them  that  night,  and  remained 
until  Saturday  afternoon.  He  then  went 
down  to  near  the  ferry,  Intending  to  visit 
some  of  his  friends  on  the  Eearsarge  ou 
which  he  had  previously  served.  On  the 
way  down  he  met  O'Neill  and  had  a  talk 
with  him,  and  then  he  purchased  a  revolver 
and  some  cartridges.  He  then  went  to  Venus 
Hall  on  Flushing  avenue,  and  entered  the 
toilet  room  and  tried  to  load  his  revolver 
with  the  cartridges,  but,  finding  them  too 
large,  he  returned  and  exchanged  them  for 
others  that  would  fit,  then  put  them  in  his 
revolver,  and  again  started  for  the  neigh- 
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borhood  in  which  he  had  had  his  previous 
trouble,  taking  Andrew  Nelson  and  Michael 
•DouJau  with  him.  They  visited  several 
places,  and  finally  brought  up  at  Spate's 
saloon  some  time  during  Saturday  evening. 
He  says  that  he  wanted  to  see  Spate  In  order 
to  find  out  where  Maher  and  his  other  as- 
sociate were,  who  were  looking  for  him  to 
beat  him  again,  that  he  understood  that 
Maher  was  carrying  a  gun,  and  that  he  was 
going  to  take  it  from  him.  Then,  as  he  tells 
us,  Spate  went  to  the  end  of  the  bar,  took 
out  three  clubs,  handed  one  to  each  of  two 
young  men  who  were  standing  there,  and 
told  them  to  take  the  clubs,  and  they  would 
clean  "this  bunch  out."  The  defendant  then 
told  the  young  men  not  to  take  the  clubs 
because  this  was  none  of  their  argument,  and 
one  of  them  replied,  "AH  right"  Thereupon 
Mrs.  Spate  came  Into  the  room  and  asked 
what  the  trouble  was,  and  he  said  to  her 
that  he  wanted  Spate  to  keep  the  bunch 
away  from  him;  that  he  heard  they  were 
going  up  to  his  house  to  kill  him;  that  he 
had  a  mother  there  about  76  years  old,  and, 
If  she  ever  saw  anything  of  the  kind,  she 
would  drop  dead.  He  thanked  Mrs.  Spate 
for  saving  his  life  on  Monday  night,  but 
said  her  husband  was  a  coward.  They  then 
left  the  place.  Before  leaving,  however,  he 
said  that  Spate  picked  up  the  clubs  and  had 
one  In  his  hand;  that  he  started  to  make 
towards  him  with  the  club  saying,  "Well, 
you  come  in  here  again  now,  we  will  kill 
you."  I  says  to  him,  "We  will  kill  you." 
"Do  you  want  to  kill  me?"  I  says  to  him. 
He  says,  "Yes,  If  I  get  you  In  here  any  time, 
I  kill  you."  He  then  went  out  and  stayed 
in  Conner's  saloon  over  night,  and  on  the 
following  Sunday  morning  he,  In  company 
with  Michael  Donlan,  returned  to  Spate's 
saloon,  entering  a  rear  room  at  the  back 
door.  He  found  a  German  sitting  at  the 
table,  drinking  beer,  and  Spate  was  sitting 
In  a  chair  tilted  back  against  the  wall  by 
the  side  of  the  door  that  entered  into  the 
barroom.  His  story  is  that  he  asked  Spate 
to  serve  them  with  drinks  and  to  let  him 
explain  himself  to  him;  that  he  went  to  n 
table  with  the  intention  of  sitting  down, 
but  Spatz  replied,  "You  big  son  of  a  bitch, 
I  will  serve  you  with  drinks,"  and  attempted 
to  draw  from  his  hip  pocket  a  revolver; 
that  as  he  was  pulling  it  out  it  caught  in 
the  strings  of  his  apron,  and  thereupon  the 
defendant  drew  his  revolver  and  shot  Spate 
three  times.  He  then  ran  from  the  saloon, 
took  a  Park  avenue  car,  and  disappeared. 

The  testimony  of  Frederick  Harjes,  the 
German,  however,  materially  differs  from 
that  of  the  defendant  with  reference  to  the 
homicide.  He  had  been  to  early  morning 
church,  and  had  then  stepped  Into  Spatz's 
place  to  have  a  visit  and  a  glass  of  beer.  He 
sat  at  a  table,  and  Spate  had  handed  him  a 
glass  of  beer  and  had  taken  a  cigar  In  one 
hand  and  a  match  in  the  other,  and  had  sat 


down  In  a  chair  at  the  place  already  indicat- 
ed. He  said  that  they  had  been  sitting  there 
about  two  minutes  talking  when  the  defend- 
ant and  another  fellow  came  in  and  wanted 
beers;  that  Spate  said  to  the  defendant,  "I 
told  you  many  times  not  to  come  In  here, 
leave  my  house.  You  cannot  have  any  beer 
In  my  house."  Just  as  soon  as  Spatz  replied, 
the  defendant  drew  a  pistol  and  It  went 
"puff,  puff,  puff."  He  saw  him  fire  the  re- 
volver three  times,  and  after  firing  the  shots 
they  went  out  It  appears  that  the  decedent 
was  seated  in  a  chair  in  the  act  of  lighting 
his  cigar  at  the  time  the  defendant  and  his 
companion  entered  the  room  and  called  for 
beer;  that  during  the  firing  he  attempted 
to  rise  from  his  chair,  called  for  help,  and 
then  fell  to  the  floor.  An  ambulance  was 
summoned,  and  he  was  removed  to  the  hos- 
pital, where  he  died  the  following  day.  An 
autopsy  disclosed  that  one  bullet  entered  the 
back  at  the  right  side  of  the  shoulder  blade 
and  was  lost  in  the  muscles  of  the  back,  one 
bullet  passed  through  the  right  forearm 
three  Inches  below  the  elbow,  and  the  other 
bullet  entered  the  right  side  of  the  abdomen, 
one  inch  below  the  border  of  the  ribs  and 
two  inches  to  the  right  of  the  breast  bone, 
passing  through  the  liver,  and  was  found  in 
the  splue  directly  opposite.  This  wound  was 
the  cause  of  death.  Harjes  further  testified 
that  Spate  did  not  attempt  to  draw  any  re- 
volver, that  he  bad  at  no  time  made  any  ef- 
fort to  take  anything  out  of  bis  back  pocket, 
and  did  not  put  his  hand  towards  such  pock- 
et. It  further  appears  that  the  officers 
searched  the  decedent  before  his  removal  to 
the  hospital  and  that  he  had  no  revolver  in 
his  possession  or  about  his  person  at  the 
time  of  the  homicide. 

We  have  only  briefly  alluded  to  the  most 
Important  portion  of  the  testimony.  The 
statement  of  the  defendant  that  the  decedent 
attempted  to  draw  a  revolver  Is  shown  to  be 
false  by  a  number  of  disinterested,  and,  so 
far  as  we  know,  credible  witnesses  sworn  on 
behalf  of  the  people,  and,  if  false,  then  the 
defendant's  claim,  that  he  was  acting  in  self- 
defense,  utterly  falls.  The  defendant,  as  we 
have  seen,  admits  the  killing.  According  to 
his  own  statement,  he  had  been  time  and 
again  ordered  out  of  the  decedent's  saloon. 
Repeatedly  he  had  been  refused  drinks  when 
called  for,  yet  he  persisted  In  calling  and  de- 
manding drinks  when  he  knew  that  he  was 
an  unwelcome  visitor.  According  to  his  own 
statement,  he  had  been  severely  pounded  and 
put  out  of  the  place  the  Monday  evening  be- 
fore the  homicide.  In  consequence  of  the  In- 
juries then  received  he  remained  at  his  house 
until  the  following  Saturday  afternoon.  Then 
he  started  out,  purchased  a  revolver,  pro- 
cured the  cartridges  that  would  fit  It,  loaded 
it,  and  then  with  two  of  his  associates  start 
ed  out  to  find  the  persons  who  had  inflicted 
the  injuries  upon  him.  Our  conclusion  Is  that 
the  evidence  required  the  submission  to  the 
Jury  of  the  questions  of  fact  In  the  case,  and 
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that  It  Justified  the  verdict  found,  to  the  ef- 
fect that  the  defendant  with  deliberation  and 
premeditation  intentionally  killed  the  dece- 
dent 

There  were  several  erroneous  rulings  made 
during  the  trial,  and  the  question  that  we 
shall  discuss  with  reference  to  them  is  as  to 
whether,  under  the  circumstances  of  this 
case,  they  were  so  prejudicial  of  the  rights 
of  the  defendant  as  to  require  the  ordering 
of  a  new  trial. 

During  the  trial  Mary  Spatz,  the  widow  of 
the  deceased,  was  sworn  as  a  witness  on  be- 
half of  the  people,  and  testified  that  she  had 
known  the  defendant  off  and  on  for  about 
seven  years;  that  he  was  always  more  or 
less  troublesome  when  he  came  into  their 
place.  The  question  was  then  asked  as  to 
what  she  meant  "by  that"  To  this  the  de- 
fendant Interposed  an  objection  as  improper. 
The  objection  was  overruled,  and  the  defend- 
ant took  an  exception.  The  witness  answer- 
ed: "He  was  always  insulting  people  in  front 
of  the  bar.  Q.  This  was  In  your  presence?, 
A.  In  my  presence  most  of  the  time."  We  do 
not  understand  that  evidence  of  specific 
quarrels  with  other  persons  at  some  remote 
time,  having  no  connection  with  the  act  re- 
sulting in  the  homicide  and  not  tending  to 
show  any  motive  therefor,  was  competent  at 
this  stage  of  the  trial.  People  v.  Larubia, 
140  N.  T.  87,  92,  35  N.  E.  412.  But  subse- 
quently the  defendant  took  the  stand  in  his 
own  behalf,  and  gave  us  the  history  of  his 
own  life  and  conduct  showing  that  bis  char- 
acter and  conduct  were  fully  as  bad  as  that 
indicated  by  the  answer  of  Mrs.  Spatz,  thus 
rendering  her  statement  harmless,  and  coun- 
teracting the  evil  that  otherwise  might  have 
resulted. 

Upon  the  trial  Michael  Donlan  was  also 
sworn  as  a  witness.  It  will  be  recalled  that 
he  was  the  companion  of  the  defendant  who 
had  been  with  him  the  Saturday  evening 
before  the  homicide,  and  the  one  who  accom- 
panied him  into  Spatz's  place  on  the  Sunday 
morning  when  the  shooting  took  place.  As 
we  have  seen,  Donlan  and  the  defendant  en- 
tered Spatz's  place  through  a  rear  door,  pass- 
ing into  a  room  back  of  the  barroom.  Spatz 
was  seated  in  a  chair  tilted  back  against  the 
wall,  next  to  the  doorway  entering  Into  the  bar- 
room. He  testified  that,  as  the  defendant 
called  for  two  drinks,  Spatz  replied,  "You  get 
out  of  here  as  quick  as  you  can."  He  then 
stated,  In  substance,  that  Spatz  bad  his  hand 
behind  him  and  he  raised  up  off  the  chair,  and 
the  defendant  said,  "No  you  don't  I  got  you 
first,"  and  then  fired  the  shots  which  caused 
the  death.  He  was  then  asked  if  he  wanted 
the  Jury  to  understand  that  Spatz  put  his 
hand  Into  his  pocket  He  answered:  "No. 
I  could  not  say  that.  I  do  not  say  where  he 
put  his  hand."  Some  further  questions  upon 
the  sublect  were  asked,  and  finally  the  wit- 
ness answered:  "I  don't  know  whether  he 
wanted  to  raise  himself  from  the  chair.  I 
would  not  say  for  sure.   All  I  said,  he  put 


his  hand  behind  him."  Then  followed  the 
question:  "Spatz,  as  Wenzel  said  this,  put  bis 
hand  back  of  him,  evidently  to  raise  himself 
out  of  the  chair,  and  at  the  same  time  say- 
ing, 'Get  out  of  here  as  quick  as  you  can.'  Is 
that  right?"  This  question  was  objected  to, 
the  objection  was  overruled,  and  the  defend- 
ant excepted.  The  witness  answered:  "Yes, 
sir."  The  question  was  somewhat  leading, 
and  called  for  a  conclusion  of  the  witness  as 
to  the  Intention  of  Spatz  In  putting  his  hand 
behind  him.  But  we  do  not  think  the  Jurors 
were  misled  upon  that  subject  for  he  had 
answered  quite  fully  In  reference  to  what  he 
saw  and  what  he  did  not  see.  The  same  wit- 
ness testified  that  on  the  evening  before  he 
was  with  the  defendant  in  the  saloon  of  the 
decedent  when  Spatz  ordered  them  out  and 
that  then  he  did  not  hear  any  remarks  from 
the  defendant,  that  he  was  a  couple  of  feet 
behind  him,  and  he  could  have  heard  any  re- 
marks that  were  made.  At  this  point  an  ob- 
jection was  Interposed  by  the  district  attor- 
ney, which  was  sustained  and  an  exception 
taken.  The  answer,  however,  had  previously 
been  taken,  and  It  was  not  stricken  out  so 
that  the  evidence  stands  in  the  record  and 
was  before  the  Jury.  The  testimony  was 
called  out  upon  the  cross-examination,  and 
was  In  answer  to  evidence  tending  to  show 
that  the  defendant  as  he  went  out  uttered 
a  threat  against  Spatz. 

Upon  the  cross-examination  of  the  witness 
Harjes,  who,  as  we  have  seen,  was  the  Ger- 
man In  the  room  drinking  a  glass  of  beer  at 
the  time  of  the  homicide,  he  was  asked  by 
the  defendant's  counsel  If  he  remembered 
making  a  remark,  to  the  efTect  that  he  would 
like  to  see  the  defendant  go  to  the  electric 
chair.  He  answered:  "I  like  that  to  see.  It 
Is  good  for  him.  I  like  to  see  that  It  Is  too 
good  for  that  man.  He  is  a  first  bum."  Up- 
on redirect  examination  the  district  attorney 
asked  him:  "When  you  say  you  want  to  see 
him  go  to  the  electric  chair,  do  you  mean  he 
ought  to  go  there  for  killing  Spatz?"  This 
was  objected  to  as  an  Incompetent  conclusion, 
the  objection  was  overruled,  and  the  defend- 
ant excepted.  The  witness  answered:  "Yes, 
sir;  that  is  my  idea."  Again,  upon  recross- 
examination,  he  testified  that  he  did  not  like 
this  man  before  the  shooting,  that  he  never 
liked  blm,  and  that  he  bated  him  long  years 
ago.  Upon  the  redirect  examination  the  dis- 
trict attorney  asked  him  why.  To  this  an  ob- 
jection was  Interposed,  overruled,  and  an  ex- 
ception taken.  He  then  stated  that  a. couple 
of  years  ago  the  defendant  had  wanted  to 
work  for  him,  that  he  refused  to  have  him, 
and,  then  in  answer  to  another  question  as 
to  what  he  meant,  the  witness  answered: 
"He  goes  and  steals.  That's  why  I  don't 
want  him."  Upon  redirect  examination,  im- 
mediately following,  he  stated  that  he  had 
never  seen  him  steal,  and  that  all  be  knew 
about  it  was  what  he  had  heard.  The  pur- 
pose of  the  defendant's  counsel  In  cross-exam- 
ining the  witness  undoubtedly  was  to  show 
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that  he  was  a  prejudiced  witness,  disliking 
the  defendant,  and  that,  therefore,  the  jurors 
ought  not  to  give  implicit  confidence  to  his 
testimony.  But,  he  having  opened  this  sub- 
ject by  the  examination  of  the  witness,  the 
district  attorney  then  had  the  right  to  show, 
If  he  could,  that  the  witness  had  no  prejudice 
whatever  other  than  that  which  would  nat- 
urally exist  on  the  part  of  any  person  who 
sa w  the  homicide.  It  must  be  conceded  that 
the  district  attorney  went  beyond  this,  espe- 
cially In  calling  out  the  statement  that  the 
defendant  "steals."  In  most  cases  this  might 
be  regarded  as  so  incompetent  and  prejudicial 
as  to  call  for  a  reversal,  still  in  this  case  we 
have  the  voluntary  admission  on  the  part  of 
the  defendant  himself  that  he  bad  stolen,  that 
he  had  committed  a  burglary,  and  that  he 
had  been  convicted  upon  bis  own  plea  of 
guilty,  thus  showing  that  it  was  a  matter  of 
public  knowledge.  And,  Inasmuch  as  the 
witness  followed  the  statement  with  the  fur- 
ther declaration  that  he  had  never  seen  him 
steal  and  that  all  he  knew  about  it  was  what 
he  had  heard,  we  incline  to  the  view  that  the 
verdict  was  not  affected  by  the  error  com- 
plained of. 

Owen  Carney  was  the  officer  who  succeeded 
In  arresting  the  defendant  He  testified  to  a 
number  of  declarations  made  by  the  defend- 
ant at  that  time,  to  the  effect  that  he  did  not 
shoot  Spate,  that  he  never  had  a  pistol  In  his 
life,  and  that  he  was  not  in  the  saloon  that 
morning.  Upon  cross-examination  he  was 
asked  if  it  was  to  his  credit  that  this  man 
should  be  convicted,  and  his  answer  to  this 
was  excluded  by  the  court  But  he  was  per- 
mitted to  testify  that  he  was  anxious  to  con- 
vict the  defendant.  The  district  attorney 
then  asked  why,  and  he  was  permitted  to 
answer:  "Because  he  deserves  it"  Then, 
on  cross-examination,  he  was  asked:  "Hot- 
do  you  know  he  deserves  it?"  To  which  h« 
answered:  "Because  he  shot  the  man  in  cold 
blood,  I  believe.  Q.  How  do  you  know  he 
shot  him  in  cold  blood?  A.  From  the  evi- 
dence given  In  the  case.  Q.  You  did  not  see 
him  shoot  him?  A.  No,  sir."  Upon  redirect 
examination  a  question  was  asked  which  was 
objected  to,  and  the  question  was  withdrawn. 
And  the  further  question  was  asked:  "You 
have  said  in  answer  to  the  question  asked 
you  by  counsel  for  the  defendant  that  you 
reinforced  your  belief  that  this  defendant 
ought  to  be  convicted  of  this  crime" — to 
which  the  witness  answered:  "Yes,  sir. 
•  •  •  Q.  I  want  you  to  tell  the  Jury  why 
you  believe  that  A.  From  my  investigation 
as  a  police  officer.  Q.  You  are  convinced  of 
the  guilt  of  the  defendant?  A.  Yes,  sir." 
These  latter  questions  and  answers  were  not 
objected  to.  It  was  perfectly  proper  for  the 
defendant's  counsel  to  show  that  the  witness 
was  anxious  for  a  conviction,  and  in  answer 
thereto  It  was  perfectly  proper  for  the  dis- 
trict attorney  to  show  that  the  only  interest 
that  he  had  was  that  of  a  police  officer  In 
discharging  his  duty.  The  belief  of  the  wit- 


ness, or  bis  judgment  as  to  what  the  evidence 
showed,  was  of  no  consequence,  and  was  not 
a  proper  subject  for  the  consideration  of  thb 
Jury.  In  this  case  the  district  attorney  was 
allowed  to  go  too  far  in  his  examination. 
He  called  out  opinions  of  the  witness  which 
he  had  no  right  to  have  considered  by  the 
Jury.  But  the  most  objectionable  part  of  the 
testimony  was  not  objected  to  by  the  defend- 
ant's counsel.  He  had  opened  the  door  for 
an  inquiry  as  to  the  nature  of  the  anxiety  of 
the  witness  to  have  the  defendant  convicted. 
The  district  attorney  had  the  right  thereupon 
to  show  that  be  had  no  other  interest  than 
that  of  a  public  officer,  anxious  only  to  con- 
vict those  who  are  guilty.  Instead  of  stop- 
ping at  this  point  or  the  striking  out  of  Ir- 
responsive answers,  both  counsel  continued 
the  examination  Into  the  forbidden  field. 
But  it  distinctly  appeared  before  the  jury 
that  this  witness  knew  nothing  of  the  case 
further  than  the  declarations  of  the  defendant 
made  at  the  time  of  the  arrest.  This  fact 
taken  in  connection  with  the  admissions  made 
by  the  defendant  in  his  testimony,  to  which 
we  shall  hereafter  refer,  incline  us  to  adopt 
the  view  that  these  errors  may  also  be  dis- 
regarded. 

It  will  be  recalled  that  the  defendant  after 
his  recovery  from  his  injuries  received  on 
Monday  evening,  started  out  Saturday  after- 
noon to  visit,  as  he  stated,  some  of  his 
friends  who  were  on  the  Kearsarge.  On  bis 
way  he  testified  that  he  met  one  O'Neill  driv- 
ing a  truck.  An  objection  was  taken  to  the 
question  as  to  what  he  learned  from  O'Neill, 
which  was  sustained  by  the  court  No  offer 
was  made  calling  the  attention  of  the  court  to 
what  was  sought  to  be  shown  by  this  state- 
ment It  Is  now  claimed  that  the  defendant 
was  advised  that  Maher  and  Blank  were 
looking  for  him;  that  Maher  had  a  revolver, 
and  that  he  better  be  upon  his  guard;  and 
that  it  was  by  reason  of  this  information  that 
he  then  purchased  the  revolver  with  which 
he  did  the  shooting.  It  Is  quite  possible,  had 
the  attention  of  the  court  been  called  to  the 
purpose  of  the  testimony,  It  would  have  been 
received.  The  defendant  doubtless  had  the 
right  to  show  the  reason  why  he  purchased 
the  revolver,  but  we  have  the  testimony  of 
the  defendant  quite  fully  upon  the  subject 
He  tells  us  distinctly  that  he  purchased  the 
revolver  and  the  cartridges  for  the  purpose  of 
looking  up  Maher  and  taking  from  blm  the 
gun  that  he  had  in  his  possession,  and  it  ap- 
pears that  he  soon  thereafter,  In  company 
with  two  associates,  started  out  to  find  the 
"bunch,"  as  he  termed  the  persons  who  had 
indicted  the  injuries  upon  him  the  Monday 
evening  before.  It  Is  thus  apparent  that  he 
did  not  purchase  the  revolver  solely  for  the 
purpose  of  protecting  himself  In  case  of  an 
attack,  but  that  he  purchased  It  for  the  pur- 
pose of  taking  affirmative  action  against  the 
other  parties  referred  to.  We  are  also  of 
the  opinion  that  the  court  improperly  ad- 
mitted the  testimony  of  Officer  Carney  as  to 
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the  statement  made  by  Michael  Donlan,  to 
the  effect  that  he  had  stated  to  the  defend- 
ant that  the  shooting  was  a  cowardly  trick. 
Donlan  was  sworn  as  a  witness  for  the 
people.  He  therefore  could  not  be  contra- 
dicted upon  collateral  matters.  While  upon 
the  witness  stand,  he  did  not  recall  making 
the  statement  to  the  defendant.  No  reply 
thereto  was  given  by  the  defendant,  and 
consequently  It  only  amounts  to  his  judgment 
as  to  the  transaction.  We  think  that  there 
was  no  error  In  the  charge  of  the  court  In 
submitting  the  case  to  the  jury  that  calls 
for  a  reversal. 

As  we  have  seen,  the  defendant  concedes 
that  he  did  the  shooting  which  caused  the 
death  of  Spatz.  He  tells  us  of  the  circum- 
stances under  which  he  purchased  the  re- 
volver and  the  cartridges,  and  of  his  start- 
ing out  with  his  associates  looking  for  Maher 
and  others.  Not  finding  Maher  and  Blank, 
they  went  to  the  saloon  of  the  decedent  dur- 
ing the  evening,  and  were  ordered  out.  After 
Mrs.  Spatz  appeared  upon  the  scene,  they 
took  their  departure.  But,  again  the  next 
morning,  the  defendant,  In  company  with  his 
remaining  associate,  Donlan,  again  called  and 
demanded  drinks.  He  then  knew  that  on 
three  occasions  during  the  week  he  had  been 
refused  drinks  and  ordered  from  the  prem- 
ises. He  knew  that  on  the  Monday  evening 
before  he  had  been  driven  from  the  premises 
after  receiving  a  severe  beating.  He  knew 
that  he  was  not  wanted  there  and  had  no 
business  to  enter  the  premises.  Yet  again  we 
find  him  there  and  demanding  drinks,  and 
when  refused,  he  fired  the  shots  that  de- 
prived Spatz  of  life.  All  this  appears  from 
bis  own  testimony.  Of  what  Importance, 
then,  was  the  testimony  contradicting  Don- 
lan as  to  how  he  characterized  the  act,  or  of 
what  consequence  was  the  testimony  of 
Officer  Carney  as  to  his  belief  as  to  the  guilt 
of  the  defendant,  or  of  the  other  rulings,  to 
which  attention  has  been  called?  Prejudi- 
cial, we  concede,  had  there  been  a  doubt 
about  the  essential  facts  of  the  homicide. 
But  the  facts  being  admitted,  they  become 
unimportant,  harmless  errors,  which,  under 
other  circumstances  In  other  cases,  might  be 
deemed  fatal. 

There  was  really  but  one  question  of  fact 
left  open  for  consideration  upon  the  trial,  and 
that  was  as  to  whether  Spatz  had  a  revolver 
upon  his  person  and  attempted  to  draw  K 
upon  the  defendant  at  the  time  the  defendant 
did  the  shooting.  As  to  this  issue,  we  have 
already  commented  upon  the  facts,  to  the 
effect  that  the  verdict  was  amply  sustained 
by  the  evidence,  which  tended  to  show  that 
the  decedent  was  unarmed.  But,  even  If 
Spatz  did  have  a  revolver  and  attempted  to 
draw  it,  there  was  nothing  to  prevent  the 
defendant  from  retiring  and  leaving  the 
premises,  In  accordance  with  the  demand  of 
the  proprietor.  There  was  nothing  that  oc- 
curred that  justified  the  defendant  In  shoot- 
ing Spatz,  nor  was  be  justified  in  believing 


that  he  was  about  to  receive  great  bodily 
harm  while  retreating  from  the  premises. 
We  therefore  conclude  that  the  errors  com- 
plained of,  under  the  circumstances  of  this 
case,  do  not  affect  the  substantial  rights  of 
the  defendant   Code  Crim.  Proc.  8  542. 

The  conviction  and  judgment  should  be 
affirmed. 

CULLEN,  C.  J.,  and  O'BRIEN.  EDWARD 
T.  BARTLETT,  WERNER,  HISCOCK,  and 
CHASE,  JJ.f  concur. 

Judgment  of  conviction  affirmed. 


(189  N.  Y.  252.) 

AMSINCK  et  al.  v.  ROGERS  et  al. 
(Court  of  Appeals  of  New  York.   Oct  1,  1907.) 

1.  Bills  and  Notes— Liabilities  or  Draw- 

The  liabilities  of  a  drawer  of  a  bill  of  ex- 
change are  fixed  by  the  law  of  the  place  where 
he  draws  it  and  he  is  discharged  by  the  failure 
to  protest  the  same  in  accordance  with  such  law, 
though  such  failure  is  due  to  the  different  laws 
prevailing  in  the  country  where  the  bill  is  pay- 
able. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  7,  Bills  and  Notes,  §§  1051-1054.] 

2.  Same— Foreign  Bill  of  Exchange. 

The  drawer  of  a  bill  of  exchange  guarantees 
its  acceptance  and  payment  in  tbe  foreign  place 
on  which  it  is  drawn  and  agrees  on  default  of 
such  payment  on  due  notice  to  reimburse  the 
holder  at  the  place  where  the  contract  was 
made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  31.] 

8.  Same— Foreign  Bill  or  Exchange— Defi- 
nition. 

A  draft  addressed  by  a  firm  doing  business 
in  New  York  to  a  firm  doing  business  in  Austria, 
requiring  the  drawee  to  pay  on  demand  a  speci- 
fied sum  to  tbe  order  of  the  drawers  and  charge 
the  same  to  a  cargo  shipped  to  the  foreign  firm 
by  a  specified  steamship,  is  a  "foreign  bill  of 
exchange"  within  the  definition  in  Negotiable 
Instruments  Law,  Laws  1897,  pp.  745,  746,  c. 
612,  §  210.  as  amended  by  Laws  1898,  p.  977, 
c.  336,  §  25,  and  section  213. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §  28.] 

4.  Same— Foreign  Bill  of  Exchange— Fail- 
ure to  Protest. 

A  foreign  bill  of  exchange  was  indorsed  by 
the  drawers  to  bankers  in  New  York,  who  sent 
it  to  their  agent  in  Vienna  to  collect.  The  agent 
failed  to  demand  payment  in  accordance  with 
the  laws  of  New  York,  and  failed  to  protest 
the  same  on  the  refusal  of  the  drawees  to  pay, 
or  to  give  notice  of  such  protest  to  the  drawers 
as  required  by  the  laws  of  New  York.  Held, 
that  the  drawers  were  discharged  from  any  lia- 
bility, though  under  the  laws  of  Austria  the  in- 
strument was  a  mere  commercial  order  for 
money  of  which  no  protest  need  be  made. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  1051-1054.] 

Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Gustav  Amslnck  and  others  against 
William  C.  Rogers  and  others.  Judgment  for 
defendants  was  affirmed  by  tbe  Appellate  Di- 
vision (93  N.  Y.  Supp.  87,  103  App.  Div.  428), 
and  plaintiffs  appeal.  Affirmed. 
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Charles  Oakes,  for  appellants.  Martin  Con- 
boy,  for  respondents. 

HISCOCK,  J.  Appellants  brought  this  ac- 
tion as  holders  of  a  certain  instrument  for 
the  payment  of  money  drawn  by  the  respond- 
ents to  their  own  order  upon  parties  in  Aus- 
tria, and  then  Indorsed  and  delivered  for 
value  to  the  appellants.  The  bill  of  exchange, 
as  we  shall  for  the  present  denominate  it, 
was  not  paid  by  the  drawees,  and  thus  far 
recovery  against  the  drawers  has  been  refus- 
ed upon  the  ground  that  there  was  not  proper 
protest  and  notice  of  protest  The  material 
facts  are  not  disputed,  and  the  only  questions 
presented  for  our  consideration  upon  this  ap- 
peal arise  in  connection  with  the  rejection 
by  the  trial  court  of  certain  evidence  of  Aus- 
trian laws  and  usages  offered  for  the  purpose 
of  excusing  protest  and  notice  thereof. 

Respondents  were  Iron  merchants  doing 
business  in  the  city  of  New  York,  and  appel- 
lants were  bankers  doing  business  in  the 
same  place.  The  former  made  a  sale  of  iron 
to  Messrs.  A.  Herm.  Fraenckl  Soehne,  of  Vi- 
enna, Austria,  and  against  said'  sale  drew 
the  Instrument  in  question,  which  reads  as 
follows: 

"New  York,  Jan.  8,  1901. 
"Exchange  for  £2,058«/8. 

"On  demand  of  this  original  cheque  (dup- 
licate unpaid)  pay  to  the  order  of  Rogers, 
Brown  &  Company,  Twenty-two  hundred  and 
fifty-eight  pounds  «/8,  payable  at  rate  for 
bankers  cheques  on  London  value  received 
and  charge  the  same  to  account  of  pig-iron 
per  S.  S.  Quarnero. 

"Rogers,  Brown  &  Co. 
"To  Mess.  A.  Herm.  Fraenckl  Soehne, 

"Ruepgasse,  Vienna,  Austria. 
"No.  75." 

This  bill  was  drawn  and  Indorsed  and 
transferred  to  appellants  In  New  York.  There 
was  delay  In  the  shipment  of  the  Iron,  so  that 
when  the  consignees  and  drawees  of  the  bill 
were  notified  thereof  they  refused  to  carry 
out  their  purchase  thereof  unless  an  allow- 
ance was  made,  and  this  condition  was  com- 
plied with  by  respondents.  January  8,  1001, 
the  bill  was  forwarded  by  the  appellants  to 
Vienna  for  collection,  where  It  was  received 
January  22d.  It  was  presented  to  the  draw- 
ees on  the  same  day,  but  the  collecting  agent 
was  requested  by  the  latter  not  to  present  It 
at  that  time  because  there  were  certain  dif- 
ferences then  existing  between  them  and  the 
drawers  concerning  the  iron  in  question  which 
probably  would  be  adjusted  in  a  short  time. 
The  agent  thereupon  withdrew  the  bill,  and 
It  was  not  protested,  and  the  respondents 
were  not  notified  of  the  presentment  and  non- 
payment January  28,  1901,  the  bill  was 
again  presented  by  the  agent  to  the  drawees, 
and  payment  again  demanded,  when  practi- 
cally the  same  request  was  made  that  pre- 
sentment be  withdrawn,  and  the  same  pro- 
cess repeated;  there  being  no  protest,  .and 


no  notification  of  presentment  and  nonpay- 
ment being  give  to  respondents.  February 
12,  1901,  the  bill  was  again  presented,  and 
payment  formally  demanded,  which  was  re- 
fused, but  no  protest  was  made,  and  no  no- 
tice given  to  the  respondents,  except  that  on 
February  18th  appellants'  London  agent,  who 
had  been  advised  of  the  presentment  on  Feb- 
ruary 12th  cabled  Information  thereof  and  of 
the  refusal  to  pay,  and  upon  the  same  day 
appellants  by  letter  advised  respondents  there- 
of. February  21,  1901,  In  response  to  In- 
structions from  New  York,  the  bill  was  pre- 
sented to  the  drawees,  payment  demanded 
and  refused,  and  protest  made,  and  with 
what  we  shall  assume  to  have  been  proper 
diligence  appellants  thereafter,  and  on  March 
11,  1901,  mailed  to  respondents  the  notice 
of  protest  that  day  received  through  their 
agents ;  the  respondents  promptly  taking  the 
position  that  they  were  discharged  for  lack 
of  proper  protest  As  bearing  upon  the  mer- 
its of  respondents'  position,  it  appears  that 
the  steamer  carrying  the  iron  arrived  at  Gen- 
oa February  20th,  and  that  at  that  time  the 
iron  In  question  could  have  been  sold  at  that 
place  by  the  respondents  at  the  same  price 
at  which  it  had  been  sold  to  the  purchasers 
in  Vienna  If  the  bill  had  been  promptly  pro- 
tested. Upon  arrival  In  Austria,  the  pur- 
chasers refused  to  accept  the  Iron,  and  it 
was  sold  for  the  sum  of  $5,738.38  for  the 
benefit  of  whoever  might  be  concerned,  leav- 
ing an  unpaid  balance  upon  the  bill  of  $4,- 
364.45. 

It  Is  practically  conceded  by  the  learned 
counsel  for  the  appellants  that  If  the  lat- 
ter's  obligation  to  cause  protest  and  notice 
of  protest  of  this  bill  Is  to  be  measured  by 
the  laws  of  New  York  where  It  was  drawn 
and  transferred  by  respondents,  there  has 
been  a  failure  of  necessary  steps  which  pre- 
vents a  recovery.  Recognizing  this,  he 
sought,  as  already  suggested,  to  Introduce 
evidence  establishing  a  different  and  less 
rigorous  obligation  upon  the  part  of  the  ap- 
pellants. This  evidence  was  to  the  general 
effect  that  In  Austria,  where  the  same  was 
payable,  the  Instrument  Involved  was  not 
a  bill  of  exchange  nor  a  check,  but  a  "com- 
mercial order"  for  the  paj'ment  of  money 
which  was  negotiable,  and  which  might  bo 
presented  as  often  as  occasion  arose;  each 
presentment  being  legally  good  as  any  other, 
and  no  protest  or  notice  of  dishonor  to  the 
drawer  being  required.  In  connection  with 
the  rejection  of  this  testimony,  which  pre- 
sents the  only  questions  upon  this  appeal,  ap- 
pellants' counsel  has  seemed  to  argue  the 
proposition,  broader  than  the  evidence  of- 
fered, that  the  rights  of  the  drawer  of  a  bill 
of  exchange  to  protest  and  notice  are  gov- 
erned by  the  laws  of  the  place  where  the 
bill  is  payable,  upon  the  assumption  that 
In  this  case  such  view  would  excuse  the 
omissions  complained  of  by  respondents.  We 
shall  first  discuss  this  general  proposition 
so  urged,  and,  as  we  believe,  shall  demon- 
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strate  tbat  the  weight  of  authority  Is  that 
the  rights  and  obligations  of  the  drawer  of 
a  bill  of  exchange  are  determined  and  fixed 
by  the  law  of  the  place  where  he  draws  It, 
and,  aa  In  this  case,  transfers  It,  and  that 
be  is  discharged  by  failure  to  protest  the 
same  in  accordance  with  the  laws  of  that 
place;  such  failure  being  due  to  different 
laws  or  customs  prevailing  in  the  country 
where  the  bill  Is  payable. 

It  is  familiar  law  tbat  the  contracts  of 
the  different  parties  to  a  bill  of  exchange  are 
Independent  and  carry  different  obligations. 
The  drawer  of  such  a  bill  does  not  contract 
to  pay  the  money  In  the  foreign  place  on 
which  It  is  drawn,  but  only  guarantees  Its 
acceptance  and  payment  in  that  place  by  the 
drawee,  and  agrees,  in  default  of  such  pay- 
ment, upon  due  notice,  to  reimburse  the  hold- 
er in  principal  and  damages  at  the  place 
where  he  entered  Into  the  contract  His  con- 
tract is  regarded  aa  made  at  the  place  where 
the  bill  Is  drawn,  and  as  to  Its  form  and  na- 
ture and  the  obligation  and  effect  thereof  la 
governed  by  the  law  of  that  place  In  regard 
to  the  payee  and  any  subsequent  holder. 
Story  on  Bills  of  Exchange,  St  181,  154. 
While  as  to  certain  details,  such  as  the  days 
of  grace,  the  manner  of  making  the  protest, 
and  the  person  by  whom  protest  shall  be 
made,  the  law  or  custom  of  the  place  where 
It  Is  payable  will  govern,  the  necessity  of 
making  a  demand  and  protest  and  the  cir- 
cumstances under  which  the  same  may  be 
required  or  dispensed  with  are  Incidents 
of  the  original  contract  which  are  governed 
by  the  law  of  the  place  where  the  bill  Is 
drawn,  rather  than  of  the  place  where  It 
Is  payable.  They  constitute  implied  condi- 
tions upon  which  the  liability  of  the  draw- 
er Is  to  attach  according  to  the  lex  loci  con- 
tractus. Id.  8§  155,  175.  These  principles 
have  been  affirmed  and  enunciated  by  so 
many  decisions  that  It  would  be  out  of  place 
to  attempt  a  general  review  of  the  latter, 
and  citation  may  be  made  simply  of  the 
following  cases  outside  of  tbls  state:  Powers 
v.  Lynch,  8  Mass.  76,  80;  Potter  v.  Brown, 
5  East,  124 ;  Price  v.  Page,  24  Mo.  65 ;  Hunt 
v.  Standart,15  Ind.  33,  38,  77  Am.  Dec.  79; 
Raymond  v.  Holmes,  11  Tex.  54,  69;  Allen 
v.  Kemble,  6  Moore's  Privy  Council  Cases,  6. 

Since,  however,  It  is  contended  by  the 
learned  counsel  for  the  appellants  that  the 
views  expressed  by  Story  are  in  direct  op- 
position to  the  decisions  in  this  state,  a  some- 
what more  extended  reference  will  be  made 
to  the  latter,  and  with  the  result,  we  ap- 
prehend, of  quite  conclusively  demonstrating 
that  the  current  of  their  authority  has  been 
misjudged. 

In  Aymar  t.  Sheldon,  12  Wend.  (N.  T.) 
139,  27  Am.  Dec.  137,  a  bill  of  exchange  was 
drawn  In  the  French  West  Indian  Islands  on 
a  mercantile  house  In  Bordeaux,  and  was  in- 
dorsed and  transferred  in  the  state  of  New 
York;  action  being  there  brought  upon  the 
bill  by  the  indorsees.    The  material  ques- 


tion arising  In  the  case  was  whether  the 
steps  necessary  on  the  part  of  the  holders 
of  the  bill  to  hold  the  lndorsers  upon  de- 
fault of  the  drawees  to  accept  should  be  de- 
termined by  the  French  law  or  the  law  of 
New  York,  where  the  Indorsement  was  made, 
and  It  was  held  that  while  the  payee  of  the 
bill  was  bound  to  present  it  for  acceptance 
and  payment  according  to  the  law  of  France, 
as  It  was  drawn  and  payable  In  French  ter- 
ritories, the  indorsee  stood  upon  a  new  and 
Independent  contract,  the  indorsement  being 
equivalent  In  effect  to  the  drawing  of  a  bill, 
and  that,  this  Indorsement  having  taken 
place  In  New  York,  the  obligation  of  the  In- 
dorser  and  the  rights  of  the  indorsee  were  to 
be  measured  by  the  laws  of  that  state,  rather 
than  of  the  place  where  the  bill  was  payable, 
and  that,  this  being  so,  It  was  unnecessary 
to  take  certain  steps  in  order  to  hold  the  in- 
dorsee which  would  have  been  necessary  un- 
der the  law  of  the  place  where  the  bill  was 
payable.  The  court  said:  "That  the  nature 
and  extent  of  the  liabilities  of  the  drawer 
or  indorser  are  to  be  determined  according 
to  the  law  of  the  place  where  the  bill  is 
drawn  or  indorsement  made  has  been  adjudg- 
ed both  here  and  hi  England.  •  •  •  The 
contract  of  Indorsement  was  made  In  this 
case,  and  the  execution  of  it  contemplated 
by  the  parties  In  this  state;  and  it  is  there- 
fore to  be  construed  according  to  the  laws 
of  New  York.  The  defendants  below,  by  it, 
here  engage  that  the  drawees  will  accept 
and  pay  the  bill  on  due  presentment,  or,  in 
case  of  their  default  and  notice,  that  they 
will  pay  It  All  the  cases  which  determine 
that  the  nature  and  extent  of  the  obligation 
of  the  drawer  are  to  be  ascertained  and 
settled  according  to  the  law  of  the  place 
where  the  bill  Is  drawn  are  equally  ap- 
plicable to  the  indorser,  for,  in  respect  to  the 
holder,  he  Is  a  drawer.  •  •  •  Upon  the 
principle  that  the  rights  and  obligations  of 
the  parties  are  to  be  determined  by  the  law 
of  the  place  to  which  they  had  reference  in 
making  the  contract  there  are  some  steps 
which  the  holder  must  take  according  to  the 
law  of  the  place  on  which  the  bill  is  drawn. 
It  must  be  presented  for  payment  when  due, 
having  regard  to  the  number  of  days  of  grace 
there,  as  the  drawee  Is  under  obligation  to 
pay  only  according  to  such  calculation,  and  it 
is  therefore  to  be  presumed  that  the  par- 
ties had  reference  to  it  So,  the  protest 
must  be  according  to  the  same  law,  which 
is  not  only  convenient,  but  grows  out  of  the 
necessity  of  the  case.  The  notice,  however, 
must  be  given  according  to  the  law  of  the 
place  where  the  contract  of  the  drawer  or 
Indorser,  as  the  case  may  be,  was  made,  such 
being  an  implied  condition." 

Allen  v.  Merchants'  Bank  of  New  York,  22 
Wend.  (N.  Y.)  215,  34  Am.  Dec.  289,  was  an 
action  of  assumpsit  brought  to  recover  the 
amount  of  a  bill  of  exchange  drawn  in  New 
York  on  a  mercantile  bouse  in  Philadelphia 
and  deposited  by  the  plaintiff  with  the  da- 
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fendant  for  collection,  and  which  was  lost 
to  the  plaintiff  in  consequence  of  the  omis- 
sion to  give  notice  of  nonacceptance  to  the 
indorsers.  It  was  held  that  the  judgment  in 
favor  of  the  defendant  should  be  reversed; 
that  it  did  not  excuse  tbe  bank  from  giving 
notice  of  the  nonacceptance  of  the  bill  be- 
cause by  tbe  law  merchant  of  the  place 
where  the  bill  was  presented  notice  of  non- 
acceptance  was  deemed  unnecessary,  but 
that,  on  the  contrary,  as  tbe  lex  loci  contrac- 
tus governed  In  such  a  case,  It  was  the  duty 
of  the  bank  to  have  caused  proper  notice  to 
be  given  in  accordance  with  tbe  law  prevail- 
ing where  the  bill  was  drawn.  In  the  major- 
ity opinion,  the  rule  laid  down  by  Story  and 
above  quoted  as  to  the  necessity  of  making 
a  demand  and  protest  is  quoted  with  aproval. 

In  Carroll  v.  Upton,  2  Sandf.  (N.  Y.)  171, 
affirmed  3  N.  Y.  272,  It  was  held  that,  in  tbe 
case  of  a  bill  drawn  at  Washington  on  a 
house  in  New  Orleans,  the  law  of  tbe  place 
where  the  bill  was  drawn  governed  as  to  the 
notice  of  nonacceptance  and  of  nonpayment 
necessary  to  be  given  in  order  to  charge  the 
drawer,  and  tbat  evidence  of  a  different  us- 
age prevailing  at  tbe  place  where  tbe  drawee 
resided  and  tbe  bill  was  presented  would  not 
be  admitted  to  control  tbe  drawer's  liability. 

The  case  of  Artisan's  Bank  v.  Park  Bank, 
41  Barb.  (N.  Y.)  599  was  an  action  to  recover 
from  the  defendants  tbe  amount  of  a  promis- 
sory note  deposited  with  them  for  collection, 
on  the  ground  of  a  failure  to  protest  and 
duly  notify  the  indorsers  of  nonpayment 
The  Indorsement  was  made  In  New  York. 
The  note  was  payable  In  Alabama.  When 
the  same  became  payable,  it  was  presented 
for  payment,  which  was  refused,  and  the  note 
was  not  protested,  and  the  lndorser  was  not 
notified  of  its  nonpayment.  It  was  claimed 
on  the  trial  tbat  the  Alabama  statute  did  not 
require  the  lndorser  of  such  a  note  to  be 
notified  of  nonpayment;  also,  that  the  note 
was  not  a  negotiable  promissory  note,  and 
therefore  the  Indorsers  were  guarantors,  and 
not  indorsers.  The  court  ruled  against  these 
contentions,  however,  holding  that  the  in- 
dorsement was  a  New  York  contract  and 
governed  by  tbe  laws  of  New  York;  that  by 
the  indorsement  the  indorsers  In  effect  con- 
tracted to  pay  tbe  note  in  New  York  if  upon 
Its  being  duly  presented  for  payment  In  Ala- 
bama payment  was  refused,  and  they  were 
duly  notified  of  demand  of  payment  and  re- 
fusal ;  and  that,  these  acts  not  having  been 
performed,  the  Indorsers  were  discharged. 

in  Susquehanna  Valley  Bank  v.  Loomis, 
85  N.  i.  207,  39  Am.  Rep.  652,  Judge  Dan- 
forth,  speaking  of  the  obligations  of  an  ln- 
dorser of  a  draft  which,  as  before  stated,  are 
regarded  as  equivalent  to  those  of  a  drawer, 
says:  "What  then  was  bis  engagement?  As 
lndorser  It  was,  in  general  terms,  to  pay  the 
draft  to  any  holder  for  value  whose  title  was 
deri  red  through  the  payee,  provided  It  was 
duly  piesented  to  the  drawee,  payment  refus- 


ed by  It,  and  due  notice  of  the  nonpayment 
given  to  him." 

Counsel  for  appellants  especially  relies  up- 
on two  cases  to  sustain  his  proposition  that 
the  rules  laid  down  by  Story  have  not  been 
adopted  in  this  state.  The  first  of  these  cases 
is  that  of  Everett  v.  Vendryes,  19  N.  Y.  436. 
This  was  an  action  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange  drawn  In  New 
Granada  upon  a  corporation  having  Its  office 
In  this  state.  It  was  payable  to  the  order  of 
one  JImines,  Indorsed  by  bim  at  Cartagena, 
and  was  protested  for  nonacceptance.  Tbe 
answer  denied  the  indorsement  of  Jimines  in 
general  terms.  The  plaintiffs  claimed  to  be 
the  Indorsees  according  to  tbe  legal  effect  of 
the  bill.  The  Indorsement  was  not  good  and 
sufficient  according  to  the  laws  of  New  Gra- 
nada, but  was  so  according  to  those  of  New 
York.  Tbe  question  therefore  was  whether 
for  the  purpose  of  bringing  an  action  against 
the  drawer  of  the  bill  upon  nonacceptance  by 
the  drawee  in  New  York  state  the  indorse- 
ment was  to  be  tested  by  the  laws  of  New 
Granada,  where  It  was  made,  or  by  the  laws 
of  New  York,  where  the  bill  was  payable.  It 
was  held  that  the  laws  of  New  York  should 
govern,  and  Judge  Denlo,  in  writing  for  the 
court,  said:  "I  have  not  been  able  to  find 
any  authority  for  such  a  case,  but  I  am  of 
opinion  that  upon  the  reason  of  the  thing  the 
laws  of  this  state  should  be  held  to  control. 
These  laws  are  to  be  resorted  to  in  determin- 
ing the  legal  meaning  and  effect  and  the  ob- 
ligation of  the  contract  All  the  cases  agree 
in  this.  In  this  case  the  point  to  be  deter- 
mined was  whether  the  plaintiffs  were  indor- 
sees and  entitled  to  receive  the  amount  of 
the  bill  of  the  drawees.  This  was  to  be  de- 
termined, in  the  first  instance,  when  the  bill 
was  presented  for  acceptance  and  payment  in 
New  York.  The  plaintiff's  title  was  written 
on  the  bill.  The  question  was  whether  It 
made  them  Indorsees  according  to  the  effect 
of  the  words  of  negotiability  contained  in  the 
bill  itself.  Those  words  and  the  actual  In- 
dorsement were  to  be  compared,  and  the  le- 
gal rules  to  be  employed  In  making  that  com- 
parison were  found  in  the  law  merchant  of 
the  state  of  New  York,  and  by  those  rules  the 
indorsement  was  precisely  such  a  one  as  the 
bill  contemplated.  Besides,  It  is  reasonable 
to  suppose  that,  In  addressing  this  bill  to  the 
drawees  In  New  York,  the  defendant  contem- 
plated that  they  would  understand  the  words 
of  negotiability  according  to  the  law  of  their 
own  country.  •  *  *  When,  therefore,  he 
directed  the  drawees  to  pay  to  the  order  of 
the  payee,  he  must  be  intended  to  contem- 
plate tbat  whatever  would  be  understood  in 
New  York  to  be  tbe  payee's  order  was  the 
thing  which  he  intended  by  that  expression 
In  the  bill."  In  other  words,  it  was  held 
that  the  Indorsement  was  made  for  the  pur- 
pose of  enabling  the  Indorsee  to  present  and 
collect  the  note  in  New  York,  and  that  an  In- 
dorsement which  was  effective  for  that  pur- 
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pose  under  the  laws  of  the  state  where  per- 
formance would  be  sought  was  sufficient  It 
does  not  seem  to  us  that  this  decision  in  any 
way  conflicts  with  those  to  which  we  have 
already  referred.  It  is  true  that  the  learn- 
ed judge  commences  his  opinion  with  some 
general  observations  as  to  the  principles  con- 
ceived to  be  applicable  in  ascertaining  the  na- 
ture and  interpretation  of  a  bill  of  exchange. 
Such  observations,  however,  constituted  noth- 
ing more  than  a  dictum,  and  were  not  suffi- 
cient in  our  opinion  to  outweigh  the  authori- 
ties to  which  we  have  already  referred. 

The  case  of  Hibernia  National  Bank  v.  La- 
combe,  84  N.  Y.  367,  38  Am.  Rep.  518,  Involv- 
ed consideration  of  a  draft  drawn  in  New 
Orleans  upon  New  York  bankers.  The  case 
was  disposed  of  upon  the  theory  that  the  in- 
strument was  a  check,  which,  of  course,  was 
the  fact,  and  the  obligations  of  the  drawer  of 
a  check,  as  stated  in  tbe  opinion,  are  entirely 
different  from  those  of  the  drawer  of  a  bill 
of  exchange.  The  former  undertakes  that 
the  drawee  will  be  found  at  the  place  where 
he  is  described  to  be,  and  that  the  sum  speci- 
fied will  be  paid  to  the  holder  when  the  check 
is  presented,  and  if  not  so  paid,  and  he  Is 
notified,  he  becomes  absolutely  bound  to  pay 
tbe  amount  at  the  place  named.  In  other 
words,  the  drawer  of  a  check  contracts  to 
pay  at  the  place  where  the  check  is  payable, 
instead  of,  as  the  drawer  of  a  bill  of  ex- 
change does,  at  the  place  where  the  instru- 
ment Is  drawn.  It  Is  not  therefore  In  con- 
flict with  our  views  to  hold  that  the  rights  of 
the  parties  In  tbe  case  of  such  a  check 
should  be  determined  by  the  law  of  the 
place  of  payment ;  In  other  words,  the  place 
of  performance  by  the  drawer. 

Our  attention  is  also  called  to  the  case  of 
Union  Nat.  Bank  of  Chicago  v.  Chapman,  169 
N.  Y.  538,  62  N.  E.  672,  57  L.  R.  A.  513,  88 
Am.  St  Rep.  614,  but  we  do  not  think  that 
what  is  there  said  conflicts  with  the  views 
we  have  expressed.  In  speaking  of  the  gen- 
eral rules  governing  the  construction  of  a 
contract  It  Is  said:  "All  matters  connected 
with  Its  performance  Including  presentation, 
notice,  demand,  etc.,  are  regulated  by  the  law 
of  the  place  where  the  contract  by  its  terms 
Is  to  be  performed." 

In  the  first  place,  if  we  have  correctly 
measured  the  weight  of  authority,  it  estab- 
lishes the  proposition  that  respondents'  con- 
tract as  drawers  was  to  be  performed  in  New 
York,  where  the  bill  was  drawn,  and  there- 
fore the  rule  quoted,  If  applicable,  would 
lead  to  the  conclusion  that  demand  and  pro- 
test so  far  as  they  were  concerned  would  be 
governed  by  the  laws  of  New  York.  In  the 
second  place,  the  question  Involved  in  the 
Chapman  Case  was  not  at  all  akin  to  that 
presented  here,  and  we  do  not  believe  that 
the  judge  there  writing  intended  to  approve 
the  rule  that  as  against  drawers  in  New  York 
of  a  bill  of  exchange  entire  omission  of  pro- 
test might  be  justified  by  local  customs  and 
usages  in  a  foreign  country.   We  think  that 


he  had  in  mind  certain  comparatively  Incon- 
sequential details  of  the  manner  and  method 
of  making  demand  and  protest  and  which, 
as  we  have  already  seen,  may  be  affected  by 
local  custom  and  usage,  rather  than  the  en- 
tire omission  of  these  important  acts.  This 
estimate  of  what  was  intended  Is  confirmed 
by  the  case  of  Scudder  v.  Union  Nat  Bank, 
91  U.  S.  406,  412,  23  L.  Ed.  245,  which  is  es- 
pecially cited  as  an  authority  for  what  was 
being  said.  In  the  latter  case  It  Is  written: 
"The  rule  Is  often  laid  down  that  the  law 
of  the  place  of  performance  governs  the  con- 
tract •  •  *  For  the  purposes  of  pay- 
ment and  the  incidents  of  payment  this  is  a 
sound  proposition.  Thus,  the  bill  In  question 
Is  *  *  *  in  law  a  sight  draft.  Whether 
a  sight  draft  is  payable  immediately  upon 
presentation,  or  whether  days  of  grace  are  al- 
lowed, and  to  what  extent  is  differently  held 
In  different  states.  The  law  of  Missouri, 
where  this  draft  is  payable,  determines  that 
question  in  the  present  instance.  The  time, 
manner,  and  circumstances  of  presentation 
for  acceptance  or  protest  the  rate  of  interest 
when  this  Is  not  specified  in  the  bill  (cita- 
tions), are  points  connected  with  the  payment 
of  the  bill,  and  are  also  Instances  to  illus- 
trate the  meaning  of  the  rule,  that  the  place 
of  performance  governs  the  bill." 

Thus  far  we  have  assumed  that  the  Instru- 
ment In  suit  was  a  bill  of  exchange,  but  we 
have  also  considered  whether  the  drawer's 
rights  to  protest  and  notice  were  governed  by 
tbe  laws  of  Austria  as  though  the  adoption 
of  the  view  that  they  were  so  governed  would 
excuse  omission  of  those  steps.  As  a  matter 
of  fact,  however,  the  appellants  would  not 
be  benefited  if  we  should  hold,  In  this  connec- 
tion, .that  the  laws  of  Austria  did  control, 
for  no  evidence  was  received  or  offered  that 
the  drawers  of  a  bill  of  exchange  would  not 
be  entitled  to  the  same  protest  and  notice  un- 
der the  laws  of  that  country  as  under  those 
of  New  York.  Appellants'  only  excuse  for 
the  omission  of  these  steps  rests  upon  the 
final  proposition  that  this  is  not  a  bill  of  ex- 
change at  all,  nor  even  a  check,  but  Is  what 
Is  known  In  Austria  as  a  "commercial  order" 
for  the  payment  of  money  of  which  no  pro- 
test need  be  made.  Support  for  this  proposi- 
tion, it  is  said,  would  have  been  found  in  the 
rejected  evidence  which  would  have  establish- 
ed as  the  Austrian  law  that  a  bill  of  ex- 
change must  be  so  designated  In  the  body  of 
the  instrument  itself,  and  that  such  designa- 
tion by  mere  superscription  as  was  found 
upon  the  instrument  In  suit  is  not  sufficient. 
Therefore,  on  a  close  and  final  analysis  of 
appellants'  argument  it  Is  indispensable  that 
they  should  convince  us  that  their  rejected 
evidence  would  have  established  that  this 
was  not  to  be  regarded  as  a  bill  of  exchange, 
but  as  a  commercial  order.  We  shall  assume 
that  under  the  Austrian  law  it  was  a  com- 
mercial order.  On  the  other  hand,  there  Is 
no  doubt,  and  In  fact  it  is  not  denied  by  the 
learned  counsel  for  the  appellants,  that  It 
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was  a  bill  of  exchange  tinder  the  laws  of  the 
state  of  New  York. 

The  Negotiable  Instruments  Law,  Laws 
1897,  p.  745,  c  612,  as  amended,  provides  as 
follows: 

"Sec.  210.  Bill  of  exchange  defined. — A  bill 
of  exchange  Is  an  unconditional  order  in  writ- 
ing addressed  by  one  person  to  another,  sign- 
ed by  the  person  giving  it,  requiring  the  per- 
son to  whom  it  Is  addressed  to  pay  on  de- 
mand or  at  a  fixed  determinable  future  time 
a  sum  certain  in  money  to  order  or  to  bearer." 

"Sec.  2 IS.  Inland  and  foreign  bills  of  ex- 
change.— An  inland  bill  of  exchange  Is  a  bill 
which  is,  or  on  its  face  purports  to  be,  both 
drawn  and  payable  within  this  state.  Any 
other  bill  is  a  foreign  bill.  Unless  the  con- 
trary appears  on  the  face  of  the  bill,  the  bold- 
er may  treat  it  as  an  inland  bill." 

"Sec.  821.  Check  defined.— A  check  is  a  bill 
of  exchange  drawn  on  a  bank  payable  on 
demand." 

It  sufficiently  appears  that  this  bill  was 
drawn  upon  a  business  house  and  was  not  a 
check.  It  was  therefore  a  foreign  bill  of  ex- 
change according  to  the  laws  of  New  York. 
And  so,  again,  we  are  confronted  with  the 
Inquiry  whether  the  rights  of  tbese  respond- 
ents as  to  the  nature  of  this  instrument  sball 
be  measured  by  the  laws  of  New  York  or  by 
those  of  Austria.  It  seems  to  us  clear  that 
It  must  be  the  former.  The  parties  had  their 
places  of  business  In  New  York.  The  bill  was 
there  drawn  and  negotiated  and  transferred  to 
the  appellants.  The  contract  of  the  respond- 
ents was  executed  and  consummated  there, 
and,  as  we  have  already  seen,  was  to  be  per- 
formed there  upon  default  of  the  drawees. 
The  law  of  New  York  surrounded  the  parties 
and  the  execution  of  their  contract,  and  in 
our  Judgment  it  would  be,  not  only  erro- 
neous, but  highly  unreasonable,  to  hold  that 
they  contracted  with  reference  to  any  law 
other  than  that  of  New  York,  or  intended 
that  their  contract  should  be  other  than  that 
which  such  law  made  it— a  bill  of  exchange. 
The  authorities  which  already  have  been  cit- 
ed with  reference  to  the  contract  and  rights 
of  the  drawer  of  a  bill  of  exchange  are  amply 
sufficient  to  sustain  this  view. 

Lastly,  It  is  suggested  that  the  decision 
which  we  are  making  will  impose  much  trou- 
ble and  responsibility  upon  those  who  are 
held  for  the  proper  demand  and  protest  of 
paper  in  foreign  countries  where  commercial 
laws  and  usages  differ  from  our  own.  We  do 
not  see  much  balance  of  weight  in  favor  of 
this  argument,  even  if  it  is  to  be  considered. 
In  a  case  like  this,  there  would  be  no  great 
difficulty  in  forwarding  with  the  bill  instruc- 
tions for  its  proper  protest  such  as  were  Anal- 
ly given.  Some  such  precautions  would  not 
be  more  onerous  than  would  those  otherwise 
imposed  upon  a  party  to  a  New  York  bill  of 
ascertaining  the  law  of  the  foreign  country 
where  it  was  payable  In  order  that  he  might 
learn  In  what  manner  the  rights  secured  to 


him  where  his  contract  was  made  would  be 
altered  and  perhaps  materially  impaired. 

Therefore  we  conclude  that  no  error  was 
committed  to  the  prejudice  of  appellants,  and 
that  the  judgment  appealed  from  should  be 
affirmed,  with  costs. 

OTJLLHN,  a  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  and  CHASE,  JJ, 
concur.    VANN,  J.,  dissents. 

Judgment  affirmed. 


089  N.  Y.  881) 
In  re  COSTELLO'S  ESTATE. 
(Court  of  Appeals  of  New  York.  Oct  8,  1907.) 

1.  Taxation— Assessment  or  Tbanbteb  TAX 

—Appeal. 

On  the  decision  of  a  surrogate  acting  as  an 
assessor,  under  Transfer  Tax  Act,  Laws  1806, 
pp.  874,  875,  c.  906,  SS  231,  232,  an  appeal  does 
not  lie;  the  proper  practice  being  to  apply  to 
the  surrogate  to  review  his  decision,  and  appeal 
from  the  determination  thereof. 

2.  Same— Liability  to  Transitu  Tax. 

If  the  aggregate  amount  of  the  personal 
property  of  a  decedent  exceeds  $500,  the  amount 
passing  to  the  nieces  of  the  decedent  is  taxable, 
though  their  individual  shares  are  less  than 
$200. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  8  1689.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

In  the  matter  of  the  appraisal  under  the 
transfer  act  of  the  estate  of  Mary  Costello, 
deceased.  From  an  order  of  the  Appellate 
Division  (103  N.  Y.  Supp.  6)i  reversing  an  or- 
der exempting  the  estate  from  a  transfer  tax, 
the  administrator  appeals,  and  from  an  order 
of  the  Appellate  Division  dismissing  an  ap- 
peal taken  by  the  Comptroller  from  an  order 
of  the  surrogate  acting  as  an  assessor,  the 
Comptroller  appeals.  Modified. 

R.  M.  Cahoone  and  Frederick  H.  Chase,  for 
appellant  administrator.  Mark  Conn,  for  ap- 
pellant State  Comptroller. 

EDWARD  T.  BARTLETT,  J.  Mary  Cos- 
tello of  Kings  county  died  In  September,  1895, 
Intestate,  leaving,  her  surviving,  a  sister  and 
two  nieces,  and  being  possessed  of  personal 
property  amounting  to  $1,168.62.  Letters  of 
administration  were  issued  to  the  public  ad- 
ministrator of  Kings  county  in  March,  1896. 
On  a  judicial  settlement  of  bis  accounts  in 
December,  1896,  the  decree  showed  that  the 
total  estate  coming  to  his  hands  after  the 
deduction  of  debts  and  expenses  of  adminis- 
tration was  a  balance  of  $054.90  to  be  distrib- 
uted to  the  next  of  kin  of  decedent  The  sis- 
ter was  entitled  to  one-half  of  this  balance, 
or  $327.45,  and  the  nieces  each  to  one-fourth 
thereof,  or  $163.72.  The  surrogate  of  Kings 
county,  acting  as  an  assessor,  decided  that 
the  estate  of  the  decedent  was  not  subject 
to  a  transfer  tax.  The  Comptroller  of  the 
state  of  New  York  appealed  to  the  surrogate, 
acting  judicially,  which  resulted  in  an  af- 
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flrmance.  Thereupon  appeal  was  taken  to  the 
Appellate  Division,  where  the  order  of  the 
surrogate  was  reversed. 

A  preliminary  question  of  practice  Is  raised 
for  our  consideration  which  arises  under  the 
following  circumstances:  Transfer  Tax  Act, 
Laws  1896,  pp.  874, 875,  c.  908,  §§  231,  232,  pro- 
vides for  the  action  of  the  surrogate  In  a  dual 
capacity.  By  section  231  the  surrogate  is  per- 
mitted to  act  as  a  taxing  officer  or  appraiser, 
and  may  determine  the  cash  value  of  an  es- 
tate and  the  amount  of  tax  to  which  the  same 
Is  liable.  Section  232  provides  that  the  Comp- 
troller of  the  state,  or  any  person  dissatis- 
fied with  the  appraisement  or  assessment  and 
determination  of  tax,  may  appeal  therefrom 
within  60  days  to  the  surrogate  to  review 
the  same.  In  the  case  at  bar,  the  learned 
counsel  for  the  Comptroller  Insisted  that  this 
practice  was  anomalous  and  unnecessary; 
that  an  appeal  could  be  taken  from  the  sur- 
rogate, acting  as  appraiser  or  assessor,  di- 
rectly to  the  Appellate  Division,  and  he  ac- 
cordingly, In  order  to  test  this  question,  served 
two  notices  of  appeal  from  the  order  of  the 
surrogate,  acting  as  appraiser,  wherein  he  de- 
termined that  the  estate  was  not  subject  to 
the  transfer  tax,  one  directly  to  the  Appellate 
Division  and  the  other  to  the  surrogate,  acting 
Judicially,  as  the  statute  provides.  The  Ap- 
pellate Division  dismissed  the  Comptroller's 
appeal  taken  directly  to  that  court  from  the 
order  of  the  surrogate  acting  as  an  assessor. 
On  the  Comptroller's  appeal  taken  from  the 
order  of  the  surrogate,  acting  Judicially,  the 
sa  me  was  reversed.  When  we  keep  in  mind 
the  fact  that  the  surrogate  is  a  mere  taxing 
officer  or  assessor,  when  acting  under  section 
231,  no  Incongruity  is  presented,  although  It 
Is  somewhat  unusual  that  a  Judicial  officer 
should  sit  in  review  of  bis  own  decision  as 
an  assessor.  It  Is,  however,  to  be  said  that 
on  an  appeal  to  the  surrogate,  acting  Judicial- 
ly, a  complete  record  Is  submitted,  and  both 
sides  are  heard.  We  are  of  opinion  that  the 
Appellate  Division  properly  dismissed  the 
Comptroller's  appeal  from  the  order  of  the 
surrogate  made  when  acting  as  a  taxing  of- 
ficer. 

This  brings  us  to  the  consideration  of  the 
merits.  The  question  presented  is  whether 
the  amount  to  which  the  nieces  are  each  en- 
titled is  subject  to  the  transfer  tax.  The 
amount  involved  Is  trivial,  but  the  proper 
construction  of  the  transfer  tax  act  is  im- 
portant We  are  Induced  by  the  earnest  ar- 
gument submitted  on  behalf  of  the  Comptrol- 
ler to  point  out  that  the  question  now  dis- 
cussed Is  settled  by  the  decisions  of  this  court 
Prior  to  the  amendment  of  the  inheritance 
tax  law  by  chapter  399,  p.  814,  of  the  Laws  of 
1892,  it  was  held  that  the  law  imposed  a  tax 
upon  the  right  of  succession  to  the  property 
of  the  testator  or  Intestate  which  vested  in 
the  successors  severally.  The  act  of  1892 
worked  a  complete  change  In  the  manner  of 
assessing  the  tax.  In  Matter  of  Hoffman, 
143  N.  Y.  327,  38  N.  E.  311,  Judge  Finch  said : 


"In  construing  the  inheritance  tax  law  as  it 
stood  prior  to  the  act  of  1892,  we  had  occa- 
sion to  decide  that  It  imposed  a  tax  upon 
the  right  of  succession  to  the  property  of  the 
testator  or  Intestate  which  vested  in  the  suc- 
cessors severally  and  in  their  respective 
shares  or  proportions,  and  not  upon  the  prop- 
erty or  estate  of  the  decedent.  The  shares 
received,  In  the  hands  of  the  recipients,  were 
the  measures  of  the  right  which  was  sub- 
jected to  assessment  and  the  Imposed  tax 
could  be  enforced  personally  against  the  suc- 
cessor charged."  The  learned  Judge  then 
proceeds  with  great  clearness  and  elabora- 
tion to  point  out  that  the  Legislature  had  de- 
clared that  the  word  "property"  shall  mean 
what  passes  to  those  not  exempted,  and  not 
what  passes  to  individual  transferees.  In 
Matter  of  Corbett,  171  N.  Y.  516,  64  N.  BL 
209,  It  was  held  that  under  the  provisions 
of  the  statute  relating  to  taxable  transfers, 
as  limited  and  defined  therein,  it  Is  the  ag- 
gregate amount  of  the  personal  property  of 
the  estate  left  by  a  decedent  and  not  the 
amount  of  the  particular  estate,  or  specific 
share  or  legacy,  which  passes  from  or  is 
transferred  by  the  decedent  which  determines 
whether  the  tax  shall  be  imposed  or  not 
and  when  the  aggregate  amount  of  the  per- 
sonal property  exceeds  the  sum  of  $10,000 
a  tax  must  be  imposed  upon  each  and  all  of 
the  estates  which  are  exempted  therefrom 
when  the  aggregate  amount  of  the  personal 
property  does  not  exceed  the  sum  of  $10,000, 
except  upon  legacies  to  a  bishop  or  any  reli- 
gious corporation.  This  case  was  decided  un- 
der the  exceptions  and  limitations  contained 
In  section  2  of  the  original  act,  now  to  be 
found  in  section  221  of  the  tax  law  (Laws 
1896,  p.  869,  c.  908). 

The  same  principle  and  construction  Is 
to  be  applied  to  the  case  of  the  two  nieces 
now  before  us.  The  exemptions  here  con- 
trolling are  contained  in  section  1  of  the 
original  act  and  now  known  as  section  220  of 
the  tax  law.  It  reads:  "A  tax  shall  be  and 
Is  hereby  Imposed  upon  the  transfer  of  any 
property,  real  or  personal,  of  the  value  of 
five  hundred  dollars  or  over,  or  of  any  In- 
terest therein  or  income  therefrom,  in  trust 
or  otherwise,  to  persons  or  corporations  not 
exempt  by  law  from  taxation  on  real  or  per- 
sonal property.  In  the  following  cases:  (1) 
When  the  transfer  Is  by  will  or  by  the  In- 
testate laws  of  this  state  from  any  person  dy- 
ing seized  or  possessed  of  the  property  while 
a  resident  of  the  state.  •  •  * "  When 
the  original  transfer  tax  law  and  the  amend- 
ments thereof  were  re-enacted  as  a  part  of 
the  tax  law,  section  22,  which  dealt  wtlh  defi- 
nitions, became  section  242  of  the  tax  law. 
That  section  reads,  in  part  as  follows :  "The 
words  'estate'  and  "property,*  as  used  In  this 
article,  shall  be  taken  to  mean  the  property  or 
interest  therein  of  the  testator,  intestate, 
grantor,  bargainor  or  vendor,  passing  or 
transferred  to  those  not  herein  specifically 
exempted  from  the  provisions  of  this  article. 
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and  not  as  the  property  or  interest  therein 
passing  or  transferred  to  individual  legatees, 
devisees,  heirs,  next  of  kin,  grantees,  donees 
or  vendees,  and  shall  include  all  property  or 
Interest  therein,  whether  situated  within  or 
without  this  state"  We  thus  have  this  situ- 
ation presented:  The  estate  passing  into  the 
hands  of  the  public  administrator  amounted 
to  $1,168.62 ;  in  other  words,  it  exceeded  $500, 
and  is  the  amount  that  determines  whether 
the  very  small  sum  passing  to  each  of  these 
nieces  is  taxable.  This  is  precisely  the  same 
question  that  was  determined  In  Matter  of 
Gorbett,  supra,  except  that  the  court  was 
dealing  with  different  exemptions  and  larger 
amounts.  The  share  of  the  decedent's  estate 
to  which  the  sister  is  entitled  has  properly 
been  held  not  subject  to  the  transfer  tax, 
but  the  shares  of  the  nieces  are  clearly  tax- 
able. 

The  order  of  the  Appellate  Division  ap- 
pealed from,  which  reversed  absolutely  the 
order  of  the  Surrogate's  Court  that  held  that 
the  estate  of  decedent  was  not  subject  to  the 
payment  of  the  transfer  tax,  should  be  so 
modified  as  to  hold  the  shares  of  the  nieces 
taxable  at  the  rate  of  S  per  cent,  and,  as 
modified,  affirmed,  without  costs  to  either 
party. 

CTJLLBN,  a  J,  and  O'BRIEN,  HAIGHT, 
WERNER,  HISCOCK,  and  CHASE,  JJ,  con- 
cur. 

Ordered  accortlngly. 


0»H.  T.  XM.) 
THOMPSON  v.  SUPREME  TENT  OF 
KNIGHTS  OF  MACCABEES  OF 
THE  WORLD. 
(Court  of  Appeals  of  New  York.  Oct  8,  1907.) 

Bzwotcial  Associations  —  Ihitiatioh  or 
Mjembsb— Liability  fob  Injuries. 

The  Supreme  Tent  Of  the  Knights  of  the 
Maccabees  of  the  World,  having  jurisdiction 
over  subordinate  tents,  and  having  by  its  by- 
laws required  the  officers  of  such  tents  to  carry 
out  the  directions  of  the  ritual  promulgated  by 
it  la  liable  for  personal  injuries  on  the  Initia- 
tion of  a  member  into  a  subordinate  tent  the 
officers  of  which  were  by  such  ritual  required 
to  do  the  very  acts  which  produced  the  injury. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  Oscar  D.  Thompson  against  the 
Supreme  Tent  of  the  Knights  of  the  Mac- 
cabees of  the  World.  Judgment  for  plaintiff 
was  reversed  by  the  Appellate  Division  (100 
N.  Y.  Supp.  1146,  114  App.  Dlv.  908),  and 
plaintiff  appeals.  Reversed,  and  judgment  be- 
low for  plaintiff  affirmed. 

B.  W.  Gardner,  for  appellant  George  P. 
Keating,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  the  plaintiff 
during  his  initiation  into  one  of  the  defend- 
ant's subordinate  tents.  The  evidence  tends 


to  show  that  in  January,  1903,  the  plaintiff 
made  an  application,  in  writing,  to  be  ad- 
mitted to  a  beneficiary  membership  in  Hope- 
well Tent  No.  806,  of  the  Supreme  Tent  of 
the  Knights  of  the  Maccabees  of  the  World, 
and  that  a  benefit  certificate  issue  for  $600, 
payable  to  his  wife.  This  application  was 
subsequently  approved  by  the  medical  officers, 
and  plaintiff  was  elected  to  membership  In 
Hopewell  Tent  and  thereupon  In  February, 
1903,  he  appeared  at  a  meeting  of  that  tent 
for  initiation.  At  such  meeting  one  McClure, 
a  past  commander  of  the  order,  at  the  in- 
vitation of  the  lieutenant  commander,  con- 
ducted the  ceremonies  for  the  initiation  of 
the  new.  members,  and  during  such  cere- 
monies the  plaintiff,  while  standing  in  line 
with  other  applicants  for  initiation,  was 
suddenly  seised  from  behind  by  the  shoulders, 
by  one  Holland,  a  member  of  the  order  who 
had  been  selected  for  that  purpose,  and  his 
body  bent  backward  so  that  be  fell  against 
the  man  who  seized  him,  producing  an  In- 
jury to  the  muscles,  or  spinal  column  of  the  , 
back,  which  it  is  claimed  has  ever  since  in- 
capacitated him  from  manual  labor  and  has 
caused  him  much  pain  and  suffering.  While 
there  was  some  conflict  upon  the  trial  with 
reference  to  the  extent  and  durability  of  the 
plaintiff's  Injury,  the  witnesses  all  substan- 
tially agreed  with  reference  to  the  details 
of  the  act  complained  of.  The  trial  court 
submitted  to  the  jury  the  question  as  to 
whether  the  officers  and  persons  conducting 
the  ceremony  In  question  were  the  agents  of 
the  defendant  acting  within  the  scope  of  their 
authority,  to  such  an  extent  as  to  make  the 
defendant  liable  for  the  injury  produced. 
This  question  was  raised  by  the  defendant's 
counsel,  In  his  motion  for  nonsuit  and  for  the 
direction  of  a  verdict  In  the  defendant's 
favor,  who  claimed  that  the  acts  complained 
of  were  those  of  the  Hopewell  Tent  Its  of- 
ficers and  members,  and  were  not  those  of 
the  Supreme  Tent  This  therefore  becomes 
the  question  In  the  case.  If  there  was  evi- 
dence given  upon  the  trial  sufficient  to  carry 
this  question  to  the  jury,  then  the  verdict 
was  proper.  Otherwise  there  should  have 
been  no  recovery. 

The  Supreme  Tent  of  the  Knights  of  the 
Maccabees  of  the  World  Is,  as  we  understand, 
a  Michigan  corporation  duly  organized  under 
the  laws  of  that  state,  and  has  been  author- 
ized to  transact  business  hi  this  state  as  a 
fraternal  beneficiary  order,  for  the  relief,  by 
Insurance,  upon  the  mutual  or  assessment 
plan,  of  persons  or  beneficiaries.  In  the  case 
of  disability  or  death,  and  Its  business  Is 
transacted  upon  the  lodge  plan  through  sub- 
ordinate tents  or  lodges.  The  plaintiff  at  the 
time  of  bis  Injury  was  given  a  copy  of  the 
laws  of  the  order,  adopted  May  11,  1893,  but 
the  defendant  Introduced  In  evidence  a  copy 
of  the  revised  laws  of  the  Supreme  Tent 
which  went  Into  force  August  20, 1901.  Inas- 
much as  the  plaintiff's  injury  was  received 
in  1903,  we  shall  consider  only  the  laws  of 
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the  order  then  In  force.  They,  in  substance, 
provide  that:  "The  Supreme  Tent  shall  be 
composed  of  an  unlimited  number  of  great 
camps  and  subordinate  tents  organized  as 
hereinafter  provided."  "It  shall  have  power 
to  make  its  own  laws,  rules  and  regulations 
for  the  government  of  the  association,  which 
shall  not  conflict  with  the  articles  of  incor- 
poration or  the  laws  of  the  land."  "It  shall 
possess  original  and  exclusive  jurisdiction 
over  all  great  camps  and  subordinate  tents." 
"It  shall  be  the  supreme  tribunal  to  which  all 
final  appeals  shall  be  made  on  matters  aris- 
ing under  these  laws."  "It  shall  be  the  judge 
of  the  election  and  qualifications  of  its  own 
members,  and  decide  contested  elections." 
"It  shall  possess  the  power  to  regulate  and 
control  its  benefit  funds,  fix  the  monthly 
rates  on  members,  receive  appeals  and  redress 
grievances,  provide  for  Its  own  support,  and 
do  all  other  legitimate  acts  necessary  to  pro- 
mote its  welfare."  "It  shall  have  power, 
when  an  appeal  is  made  under  the  laws  of 
the  association  from  the  action  or  findings  of 
the  Court  of  Appeals,  to  decide  as  to  the 
validity  of  all  death  claims  or  any  other 
claim  which  a  member  or  the  beneficiary  of 
a  member  may  have  against  it."  It  or  the 
board  of  trustees,  when  the  Supreme  Tent 
is  not  In  session,  "may  require  the  surrender 
by  a  Great  Camp  of  its  charter,  supplies,  rec- 
ords, property  and  all  its  money."  Its  board 
of  trustees  Is  given  the  power  to  pass  orders 
to  cover  any  cases  which  are  not  provided 
for  in  the  laws  of  the  association  or  by  the 
actions  of  the  Supreme  Tent,  and  to  suspend 
beneficiary  members  from  all  the  benefits  of 
the  association  in  cases  specified.  The  su- 
preme commander  Is  given  the  general  super- 
intendence of  the  association,  with  power  to 
grant  dispensations  for  great  camps,  and 
charters  to  subordinate  tents.  He  may  ap- 
point a  deputy  for  each  state,  and  remove 
from  office  any  tent  officer.  All  the  officers 
provided  for  by  the  laws  are  required  to  per- 
form such  duties  as  are  prescribed  by  the 
ritual,  and  as  may  be  ordered  from  time 
to  time  by  the  Supreme  Tent.  The  tent  com- 
mander is  required  to  enforce  the  laws,  rules, 
and  usages  of  the  tent  and  of  the  association. 
The  lieutenant  commander  shall  aid  the  com- 
mander and  perform  such  other  duties  as  the 
rules  apd  ritual  may  require  and  the  by-laws 
of  the  tent  enjoin.  The  duties  of  the  other 
tent  officers  shall  be  such  as  are  prescribed 
in  the  ritual  of  the  association.  All  rituals 
shall  be  procured  of  the  Supreme  Tent 
When  a  tent  is  suspended,  all  tbe  books,  prop- 
erty, etc.,  must  be  delivered  to  the  supreme 
commander  of  the  Supreme  Tent.  The  ritual 
is  a  separate  book  furnished  by  tbe  Su- 
preme Tent,  and,  among  other  things,  pre- 
scribes the  ceremonies  that  shall  be  followed 
upon  the  initiation  of  members.  The  only 
part  of  which  Is  necessary  to  be  considered 
in  this  case  has  reference  to  the  proceedings 
where  the  lieutenant  commander  approaches 
the  sir  knight'eommander,  stating,  "You  have 


forgotten  the  grip,"  to  which  the  commander 
replies:  "Oh,  yes;  the  grip."  He  then  ad- 
dresses the  candidate  for  initiation  by  stat- 
ing: "You  will  follow  me  and  note  carefully 
the  motion  of  my  fingers."  Then  the  In- 
structions are  partly  In  cipher,  which  are 
translated  as  follows:  "The  commander 
should  extend  his  left  hand  to  candidate  as  if 
about  to  shake  hands.  When  the  candidate 
extends  his  hand  to  take  that  of  the  com- 
mander, he  should  be  seized  and  drawn  back 
quickly  by  the  master  at  arms,  or  some  other 
member  selected  for  that  purpose,  who  should 
approach  from  the  rear  unobserved  by  the 
candidate.  As  the  candidate  is  thus  seized, 
the  lieutenant  commander  should  say:  'Sir 
Knight  Commander,  an  imposter!'"  It  was 
during  the  execution  of  this  part  of  the  cere- 
mony prescribed  by  the  ritual  that  the  plain- 
tiff received  the  injury  complained  of. 

The  Supreme  Tent,  as  we  have  seen,  is  a 
corporation  organized  under  the  laws  of  an- 
other state,  doing  business  In  this  state.  It 
makes  the  laws,  rules,  and  regulations  for 
the  government  of  all  the  associations  under 
it  It  possesses  original  and  exclusive  juris- 
diction over  all  great  camps  and  subordinate- 
tents.  It  establishes  great  camps  and  sutn 
ordinate  tents.  These  camps  and  tents  are- 
unincorporated  associations  subject  to  the 
control  and  management  of  the  Supreme 
Tent,  which  may,  when  It  sees  fit,  revoke 
the  charters  of  the  great  camps  or  the  sub- 
ordinate tents,  and  require  the  return  to  it 
of  all  the  books,  records,  and  property  they 
may  possess.  We  thus  have  a  corporation 
having  jurisdiction  and  control  over  all  sub- 
ordinate tents,  which  has  enacted  by-laws 
requiring  the  officers  of  such  tents  to  carry 
out  the  directions  of  the  ritual  established 
and  promulgated  by  it,  in  which  such  officers 
are  required  to  do  the  very  act  which  pro- 
duced the  Injury  to  .the  plaintiff.  We  think 
that  these  laws  and  ritual  furnish  evidence 
from  which  tbe  jury  might  find  that  the  offi- 
cers and  members  conducting  the  ceremonies 
in  initiating  the  plaintiff  were  not  only  fol- 
lowing the  directions  of  the  ritual,  but  that 
they  were  also  acting  as  the  lawfully  con- 
stituted agents  of  the  Supreme  Tent  within 
the  scope  of  tbe  authority  vested  in  them, 
when  the  injuries  complained  of  were  inflict- 
ed upon  the  plaintiff. 

The  learned  Appellate  Division,  in  grant- 
ing a  new  trial,  referred  to  the  case  of  Jump- 
er v.  Sovereign  Camp  Woodmen  of  the  World, 
127  Fed.  635,  62  C.  C.  A.  361.  We  think  that 
case  is  distinguishable  from  this  case.  It 
did  not  appear  but  that  the  local  lodge  was 
an  incorporation  acting  independently  of  tbe 
Sovereign  Camp,  and  it  did  appear  that  the 
act  of  violence  which  resulted  in  the  injuries 
to  the  complainant  was  adopted  by  the  lodge 
itself,  and  was  not  authorized  by  the  Sover- 
eign Camp,  or  its  practice  known  to  have 
been  indulged  in.  In  tbe  case  of  Kamlnski  v. 
Knights  of  Modern  Maccabees,  146  Mich.  16, 
109  N.  W.  33,  the  Supreme  Court  of  Michigan 
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held  that  no  recovery  could  be  had  for  In- 
juries of  a  similar  character.  In  that  case 
the  court  apparently  laid  much  stress  upon 
the  provisions  of  a  by-law  to  the  effect  that 
a  subordinate  tent  and  its  officers  should 
be  the  agents  of  its  members  in  all  matters, 
and  that  the  great  camp  will  not  In  any  case 
be  liable  for  any  fault  or  negligence  on  the 
part  of  a  subordinate  tent  or  any  of  its  offi- 
cers. In  this  case  the  provisions  are  some- 
what different.  They  provide  as  follows: 
"A  subordinate  tent  shall  be  the  agent  of 
its  members  In  making  applications  for  mem- 
bership, in  the  admission  of  members,  the 
collection  and  transmission  to'  the  Supreme 
Tent  of  all  dues  and  monthly  rates,  and  in 
the  serving  of  all  notices  required  under 
these  laws  to  be  served  on  the  members  of  a 
subordinate  tent"  "The  Supreme  Tent  shall 
not  be  liable  for  negligence  In  any  of  these 
matters,  nor  be  bound  by  any  irregularity 
or  illegal  action  on  the  part  of  such  sub- 
ordinate tent"  It  will  be  observed  that  the 
matters  for  which  the  subordinate  tent  be- 
comes the  agent  of  Its  members  are  con- 
fined: (1)  To  the  making  of  applications  for 
membership  and  their  admission;  (2)  to  the 
collection  and  transmission  to  the  Supreme 
Tent  of  all  dues  and  monthly  rates;  (3) 
to  the  serving  of  all  notices  required,  etc. 
Nothing  in  these  provisions  pertains  to  the 
initiation  ritual.  Then,  again,  referring  to 
the  provisions  of  the  next  section,  we  find 
that  the  Supreme  Tent  shall  not  be  liable  for 
negligence  In  any  of  these  matters.  The  mat- 
ters referred  to  pertain  to  the  admission  of 
members,  the  collection  and  transmission  of 
their  monthly  rates  to  the  Supreme  Tent, 
and  to  the  serving  of  notices.  The  Supreme 
Tent  shall  not  "be  bound  by  any  Irregularity 
or  illegal  action  on  the  part  of  any  subordi- 
nate tent"  If  any  of  the  provisions  referred 
to  have  reference  to  the  negligence  of  the 
officers  of  the  Supreme  Tent  in  executing  the 
requirements  of  the  ritual,  it  must  be  found 
in  the  latter  provision,  "as  an  illegal  action." 
But  this  we  think  cannot  be  the  construction 
intended,  for,  as  we  have  seen,  the  ritual 
expressly  authorized  the  suddenly  seizing  of 
the  applicant  unawares,  and  the  bending  of 
him  backward.  To  hold  otherwise  would 
charge  the  Supreme  Tent  with  requiring  its 
subordinates  to  do  an  illegal  act  and  then 
with  adopting  a  by-law  to  the  effect  that  it 
would  not  be  liable  therefor.  It,  doubtless, 
did  not  occur  to  the  officers  of  the  Supreme 
Tent  in  adopting  the  ritual,  that  the  aci 
authorized  by  them  might  in  some  instance 
produce  harm,  or  that  some  of  its  subordi- 
nate officers  might  execute  the  command  o'J 
the  ritual  with  more  force  than  others;  bn 
it  is  apparent  that  they  intended  that  the 
applicant  should  be  taken  unawares  and 
frightened.  He  was  to  be  approached  from 
the  rear  unobserved,  and  was  to  be  seized 
and  drawn  back  quickly,  with  the  announce- 
ment of  the  lieutenant  commander:  "An 
imposter  I"   We  therefore  are  of  the  opinion 


that  these  provisions  ought  not  to  be  con- 
strued as  constituting  a  contract  on  the  part 
of  the  plaintiff  to  relieve  the  defendant  from 
liability.  But  even  if  they  should  be  so 
construed,  we  should  still  hesitate  about 
adopting  the  conclusion  reached  by  the  Michi- 
gan court  in  the  case  alluded  to,  for,  in  Mat- 
ter of  Brown  v.  Order  of  Foresters,  176  N. 
Y.  132,  68  N.  E.  145,  we  have  held  that: 
"In  so  far  as  the  defendant  attempted  by  the 
enactment  of  by-laws  to  make  the  default 
or  misconduct  of  its  own  agent  and  officer 
the  default  and  misconduct  of  the  members, 
who  had  paid  their  dues  and  assessments 
precisely  as  the  regulations  required,  Its  ac- 
tion was  nugatory."  And  In  the  case  of 
Johnston  v.  Fargo,  184  N.  T.  379,  77  N.  E. 
388,  7  L.  E.  A.  (N.  S.)  537,  we  have  held  that 
a  corporation  or  an  association  cannot  re- 
lieve Itself  from  liability  for  personal  In- 
juries by  reason  of  the  negligence  of  its  own 
officers,  by  requiring  its  servants  to  enter  into 
a  contract  to  the  effect  that  it  shall  not  be 
liable  therefor.  See,  also,  Mitchell  v.  Leech, 
69  S.  C.  413,  48  S.  E.  290,  66  L.  R.  A.  723, 
104  Am.  St  Rep.  811;  Knights  of  Pythias 
v.  Withers,  177  U.  S.  260,  20  Sup.  Ct.  611, 
44  L.  Ed.  762 ;  and  note,  Jumber  v.  Sovereign 
Camp,  59  Cent  Law  J.  48-52,  127  Fed.  635, 
62  O  C.  A.  361. 

We  are  not  disposed  to  criticise  the  de- 
fendant on  account  of  its  being  a  secret  soci- 
ety. Its  main  object  is  the  insurance  of  Its 
members  against  disability  and  death,  and 
as  such  we  recognize  the  fact  that  it  has  ac- 
complished much  good.  Coupled  with  the 
mutual  benefit  of  its  members  through  In- 
surance is  the  social  and  fraternal  feature, 
which,  through  the  secret  •  rituals  of  their 
lodges,  have  enabled  them  to  keep  their  mem- 
bers In  touch  with  each  other  and  interested 
in  the  work  of  the  tents.  We  think,  how- 
ever, that  other  acts  might  be  prescribed  by 
the  ritual,  from  which  the  importance  of  the 
work  of  the  tent  might  be  impressed  upon  the 
mind  of  the  applicant  without  resorting  to 
violence. 

The  order  appealed  from  should  be  revers- 
ed, and  the  judgment  entered  upon  the  ver- 
dict affirmed,  with  costs  in  this  court  and 
that  of  the  Appellate  Division. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT  and  VANN,  JJ.,  concur.  WERNER 
and  HISCOCK,  JJ.,  not  voting.  GRAY,  J., 
absent 

'Ordered  accordingly. 


(189  N.  Y.  802.) 
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(Court  of  Appeals  of  New  York.   Oct.  8,  1907.) 

i.  Innkeepebs  •— Liens— Pbopebty  of  Thibd 
Pebson. 

Laws  1897,  p.  532.  c.  418,  5  71,  giving  an 
innkeeper  a  lien  on  goods  owned  by  a  third  per- 
son in  the  rightful  possession  of  a  guest  for  the 
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value  of  his  entertainment,  to  declaratory  of 
the  common  law,  and  does  not  enlarge  or  extend 
an  innkeeper'*  lien  so  far  as  it  relates  to  the 
property  of  a  third  person  in  the  lawful  posses- 
sion of  the  guest. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Innkeepers,  §  44.] 

2.  Same— Constitutional  Law. 

Laws  1897,  p.  532,  c.  418,  f  71,  in  so  far  as 
it  gives  an  innkeeper  a  lien  on  goods  owned  by 
a  third  person  in  the  rightful  possession  of  a 
guest,  is  not  in  violation  of  any  constitutional 
right. 
8.  Sams. 

As  an  innkeeper  to  by  public  policy  held  to 
an  extraordinary  responsibility,  the  Legislature 
has  the  constitutional  right  to  give  him  a  lien 
on  the  goods  of  a  third  person  in  the  posses- 
sion of  a  guest  for  the  value  of  his  entertain- 
ment, for  the  public  welfare. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  27,  Innkeepers,  §  44.] 
4.  Same— Extent  of  Likn. 

A  hotel  keeper  has  a  lien  on  a  piano  In  the 
possession  of  a  guest  under  a  conditional  con- 
tract of  sale  providing  that  the  title  thereto 
shall  remain  in  the  vendor  until  the  price  has 
been  paid,  which  is  superior  to  the  right  of  the 
vendor  to  retake  possession  of  the  piano  on  a 
breach  by  the  guest  of  the  conditions  of  the  con- 
tract of  sale. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Horace  Waters  ft  Co.  against 
Caroline  B.  Gerard.  From  a  judgment  for 
defendant  affirmed  by  the  Appellate  Division 
(94  N.  T.  Supp.  702,  106  App.  Dlv.  431),  plain- 
tiff appeals.  Affirmed. 

Frederick  H.  Sanborn,  Noel  B.  Sanborn, 
and  George  P.  Sanborn,  for  appellant  Wil- 
lard  N.  Baylls,  for  respondent 

CHASE,  J.  In  1898  and  1899  the  defend- 
ant was  the  lessee  and  proprietor  of  a  hotel 
for  public  entertainment  known  as  "The 
Girard,"  in  the  city  of  New  York.  On  Au- 
gust 23,  1898,  one  Carlisle  came  casually  to 
said  hotel  as  a  guest,  and  so  remained  until 
March  15,  1899,  inclusive.  During  said  peri- 
od she  received  food  and  lodging  as  a  guest 
without  any  express  agreement  as  to  the  pe- 
riod of  entertainment  or  amount  to  be  paid 
therefor.  On  March  15,  1899,  she  owed  the 
defendant  for  accommodation,  board,  lodg- 
ing, and  extras  furnished  at  her  request  from 
day  to  day  between  August  23,  1898,  and 
March  15,  1899,  Inclusive,  the  sum  of  $161.24, 
a  part  of  which  accrued  on  March  13  to  15, 
inclusive,  1899.  On  March  15,  1899,  she  took 
a  lease  of  certain  apartments  In  said  hotel  for 
one  year  from  that  day,  which  apartments 
she  In  part  furnished,  and  thereupon  oc- 
cupied the  same  and  continued  in  the  oc- 
cupation thereof  nntll  June  25,  1899,  taking 
her  meals  from  time  to  time  without  agree- 
ment as  to  price  in  the  restaurant  of  the  de- 
fendant In  said  hotel.  On  June  25.  1809,  she 
left  said  hotel  owing  the  defendant  $330.85,  of 
which  amount  $161.24  accrued  on  and  prior 
to  March  15,  1899,  as  stated,  and  the  balance 
was  due  for  rent  under  said  lease  and  for 
food  and  Incidentals  furnished  in  the  de- 


fendant's restaurant  between  March  15  and 
June  25,  1899.  The  lease  of  said  apartments 
contained  a  proviso  that  the  defendant 
should  have  a  lien  on  all  of  the  effects  and 
property  brought  into  said  hotel  by  said 
Carlisle  for  any  indebtedness  accrued  or  ac- 
cruing to  her.  The  plaintiff  is  a  domestic 
corporation  engaged  in  the  manufacture  and 
sale  of  pianos.  On  March  13,  1899,  the  plain- 
tiff delivered  to  said  Carlisle  at  the  defend- 
ant's hotel  a  piano  belonging  to  it  under  a 
conditional  contract  of  sale,  by  the  terms  of 
which  title  thereto  remained  in  the  plaintiff 
until  payment  In  full  of  the  agreed  price 
therefor,  and  In  case  of  failure  by  said 
Carlisle  to  make  any  payment  on  said  con- 
tract when  due  that  said  contract  should  at 
once  terminate  and  the  plaintiff  become  en- 
titled to  the  immediate  possession  of  the 
piano.  Said  Carlisle  never  paid  the  full 
purchase  price  of  said  piano,  and  became  in 
default  under  said  contract  on  June  13,  1899, 
and  she  then  notified  the  pin  In  tiff  that  she 
surrendered  said  instrument  and  requested 
the  plaintiff  to  call  and  remove  it  On  July 
26,  1899,  the  plaintiff  attempted  to  remove 
the  piano  from  said  hotel,  but  the  defendant 
refused  to  permit  Its  removal,  claiming  a  lien 
thereon  as  a  hotel  and  boarding  house  keeper 
for  the  unpaid  bills  Incurred  by  said  Carlisle, 
and  she  retains  the  possession  thereof.  On 
and  after  July  13,  1899,  the  plaintiff  had  the 
right  to  the  possession  of  said  piano,  sub- 
ject only  to  any  rights  that  the  defendant 
had  by  reason  of  the  facts  herein  stated. 
The  defendant  did  not  know  that  said  Car- 
lisle was  not  the  real  owner  of  said  piano,  or 
that  the  plaintiff  had  or  claimed  any  rights 
or  ownership  therein  until  the  demand  was 
made  therefor  as  herein  stated.  The  plain- 
tiff seeks  to  recover  possession  of  said  piano* 
The  parties  agreed  upon  a  statement  of  facts 
to  be  submitted  to  the  court  for  the  deter- 
mination of  their  controversy  pursuant  to 
section  1279  of  the  Code  of  Civil  Procedure. 
The  Appellate  Division  of  the  Supreme  Court 
directed  judgment  in  favor  of  the  defendant, 
dismissing  the  plaintiffs  complaint  and  judg- 
ment has  been  entered  thereon,  from  which) 
judgment  the  appeal  is  taken  to  tbis  court 

In  this  state  prior  to  1897  the  Hen  of  an 
innkeeper  rested  wholly  upon  the  common 
law.  It  was  first  declared  by  statute  In  the 
Lien  Law  (Laws  1897,  p.  582,  c.  418,  I  71), 
although  the  Hen  of  an  innkeeper  was  reeog1- 
nized  in  the  act  for  the  protection  of  board- 
ing house  keepers  (Laws  I860,  p.  771,  c  446), 
and  the  amendment  thereto  (Laws  1876,  pv 
308,  c  819),  the  act  relating  to  the  surrepti- 
tious removal  of  baggage  by  a  guest  (Laws 
1867,  p.  1727,  c.  677),  the  acts  relating  to  tbe- 
enforcement  and  foreclosure  of  an  Innkeeper's 
Hen  (Laws  18G9,  p.  1785,  c.  738;  Laws  1879, 
p.  580,  c  530),  the  act  extending  the  Hen  of 
an  innkeeper  (Laws  1894,  p.  458,  c.  253),  and 
in  the  act  granting  a  Hen  to  lodging  bouse 
keepers  (Laws  1895,  p.  713,  c.  884).  Section 
71  of  the  lien  law  was  amended  by  chapta* 
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380.  p.  834,  of  the  Laws  of  1899,  and  as  it 
read  at  tbe  time  of  the  submission  of  the  con- 
troversy herein  it  provided  as  follows:  "A 
keeper  of  a  hotel,  inn,  boarding  house  or 
lodging  house,  except  an  emigrant  lodging 
house,  has  a  lien  upon,  while  in  possession, 
and  may  detain  the  baggage  and  other  prop- 
erty brought  upon  their  premises  by  a  guest, 
boarder  or  lodger,  for  the  proper  charges  due 
from  him,  on  account  of  his  accommodation, 
board  and  lodging,  and  such  extras  as  are  fur- 
nished at  his  request.  If  the  keeper  of  such 
hotel,  inn,  boarding  or  lodging  house  knew  that 
the  property  so  brought  upon  his  premises  was 
not,  when  brought,  legally  in  possession  of 
such  guest,  boarder  or  lodger,  or  had  notice 
that  such  property  was  not  then  the  property 
of  such  guest,  boarder  or  lodger,  a  lien  there- 
on does  not  exist"  The  provision  in  the 
lease  by  the  defendant  to  Carlisle,  by  which 
Carlisle  gave  to  the  defendant  a  lien  on  all  the 
effects  and  property  brought  by  her  into  the 
hotel  for  any  Indebtedness  accrued  or  accru- 
ing to  the  defendant,  does  not  in  any  way 
affect  the  rights  of  the  plaintiff  herein,  as  it 
was  in  no  way  a  party  to  it,  and  Carlisle 
could  not  by  contract  with  tbe  defendant, 
transfer  to  her  an  Interest  in  the  property  of 
a  third  person.  Upon  the  facts  submitted, 
the  defendant,  by  the  express  terms  of  the 
statute  in  effect  at  the  times  mentioned,  has 
a  lien  upon  the  piano  for  the  entire  amount 
of  her  claim.  The  plaintiff,  however,  claims 
that  the  statute  is  unconstitutional  so  far  as 
It  gives  a  Hen  on  property  of  a  person  other 
than  the  guest  When  the  piano  came  Into 
the  possession  of  the  defendant  through  her 
guest  a  part  of  the  unpaid  account  had  ac- 
crued; a  part  accrued  thereafter  while  Car- 
lisle remained  a  transient  guest  in  the  defend- 
ant's hotel;  and  the  remaining  part  of  the 
unpaid  account  accrued  while  Carlisle  was 
the  occupant  of  the  apartments  in  the  defend- 
ant's hotel  as  a  guest  at  an  agreed  price  per 
year.  If  the  defendant  had  a  lien  on  the 
piano  for  any  part  of  the  account  claimed  by 
her,  she  was  entitled  to  retain  possession  of 
It  and  the  plaintiffs  demand  and  claim  for 
the  possession  of  the  piano  cannot  be  sus- 
tained. 

It  is  only  necessary  to  consider  whether 
an  innkeeper  has  a  lien  on  goods  rightfully 
In  the  possession  of  a  transient  guest  when 
such  goods  are  the  property  of  a  third  person. 
Two  questions  arise  for  our  consideration: 
(1)  Did  the  common  law  of  England,  on  and 
prior  to  the  19th  day  of  April,  1775,  give 
to  an  innkeeper  a  Hen  on  goods  owned  by  a 
third  person  in  the  rightful  possession  of  a 
guest  for  the  value  of  his  guest's  entertain- 
ment? (2)  Apart  from  the  question  whether 
such  lien  was  so  given  by  the  common  law, 
Is  the  act  so  far  as  it  gives  a  lien  upon  goods 
owned  by  a  third  person  In  the  rightful  pos- 
session of  the  guest,  a  violation  of  our  Con- 
stitution? 

Americans  claim  the  common  law  of  Eng- 
land as  their  natural  heritage  and  shield. 
82N.E.-10 


Black's  Constitutional  Daw,  9.  The  univer- 
sal principle  (and  the  practice  has  conformed 
to  it)  has  been  that  the  common  law  is  our 
birthright  and  inheritance,  and  that  our  an- 
cestors brought  hither  with  them  upon  their 
emigration  all  of  It  which  was  applicable  to 
their  situation.  The  whole  structure  of  our 
present  jurisprudence  stands  upon  the  origi- 
nal foundation  of  the  common  law.  1  Story 
on  the  Constitution,  §  157.  The  Continental 
Congress  In  Its  declaration  of  rights  asserted 
that  "The  respective  colonies  are  entitled  to 
the  common  law  of  England."  In  the  first 
Constitution  of  this  state,  adopted  In  1777, 
it  is  provided  as  follows:  "And  this  conven- 
tion doth  further,  in  the  name  and  by  the  au- 
thority of  the  good  people  of  this  state,  or- 
dain, determine  and  declare  that  such  parts 
of  the  common  law  of  England,  and  of  the 
statute  law  of  England  and  Great  Britain, 
and  of  the  acts  of  the  Legislature  of  the 
colony  of  New  York,  as  together  did  form  the 
law  of  the  said  colony  on  the  19th  day  of 
April,  In  the  year  of  our  Lord  one  thousand 
seven  hundred  and  seventy-five,  shall  be  and 
continue  the  law  of  this  state,  subject  to 
such  alterations  and  provisions  as  the  Legis- 
lature of  this  state  shall,  from  time  to  time, 
make  concerning  the  same.  *  *  * "  Sec- 
tion 35.  Substantially  similar  provisions  were 
included  in  the  second  and  third  Constitu- 
tions of  this  state,  and  In  the  Constitution  of 
1894  (article  1,  §  16)  it  is  provided  as  follows  : 
"Such  parts  of  the  common  law  and  of  the 
acts  of  the  Legislature  of  the  colony  of  New 
York,  as  together  did  form  the  law  of  the 
said  colony,  on  the  nineteenth  day  of  April, 
one  thousand  seven  hundred  and  seventy- 
five  •  *  *  which  have  not  since  expired, 
or  been  repealed  or  altered;  *  *  *  shall 
be  and  continue  tbe  law  of  this  state,  sub- 
ject to  such  alterations  as  tbe  Legislature 
shall  make  concerning  the  same.  But  all 
such  parts  of  the  common  law,  and  such  of 
the  8a  id  acts,  or  parts  thereof,  as  are  repug- 
nant to  this  Constitution,  are  hereby  abrogat- 
ed." The  principles  and  rules  of  organized 
society  found  in  the  English  common  law, 
so  far  as  applicable  to  our  conditions,  be- 
came and  continue  in  force,  unless  abrogated 
or  modified  by  express  constitutional  or  stat- 
utory enactments.  Constitutions  and  stat- 
utes should  be  construed  with  reference  to 
the  doctrines  of  the  common  law.  Black's 
Constitutional  Law,  69;  6  American  &  Eng- 
lish Encyclopedia  of  Law  (2d  Ed.)  p.  270; 
8  Cyc.  377,  383. 

In  construing  the  constitutional  and  statu- 
tory provisions  which  provide  that  a  person 
shall  not  be  deprived  of  life,  liberty,  or  prop- 
erty without  due  process  of  law,  It  should  not 
be  held  that  there  was  an  intention  by  con- 
vention or  Legislature  to  forbid  or  In  any 
way  affect  the  right  to  any  Hen  upon  prop- 
erty which  had  been  recognized  and  sustain- 
ed by  the  common  law,  and  thus  by  the  law 
of  the  land.  The  writers  in  encyclopedias 
and  text-books  with  singular  unanimity  have 
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asserted  that  an  Innkeeper  has  a  lien  at 
common  law  upon  all  goods  in  the  rightful 
possession  of  his  guest  for  the  value  of  the 
guest's  entertainment  From  some  of  them 
we  quote:  The  American  and  English  En- 
cyclopedia of  Law  (volume  16  [2d  Ed.]  p. 
548)  says:  "Corresponding  to  the  extraor- 
dinary liabilities  which  the  law  imposes  on 
innkeepers  is  the  extraordinary  privilege  of 
a  lien  on  the  effects  of  guests  for  the  amount 
of  the  reasonable  charges  for  the  guest's 
entertainment  *  *  *  It  is  essential  to 
the  existence  of  the  lien  that  the  goods  on 
which  it  Is  claimed  should  have  been  brought 
to  the  inn  by  a  person  coming  in  the  charac- 
ter of  a  guest  but  it  is  not  essential  that 
the  guest  should  in  all  cases  be  the  owner 
of  the  goods."  The  Encyclopedia  of  the  Laws 
of  England  (volume  6,  p.  497)  says:  "He  (an 
innkeeper)  is  entitled  to  a  general  Hen  upon 
all  goods  brought  by  the  guest  to  the  inn 
for  the  board  and  lodging  of  the  guest  and 
his  servants  and  the  keep  of  his  horses." 
The  Cyclopedia  of  Law  and  Procedure  (vol- 
ume 22,  p.  1090)  says:  "Where  a  guest  brings 
to  an  inn  goods  ostensibly  his  the  lien  of  the 
Innkeeper  attaches  to  the  goods  although  they 
were  in  fact  the  goods  of  a  third  person." 
In  Beale  on  Innkeepers  and  Hotels  (section 
261,  p.  182)  the  language  Just  quoted  from 
the  Cyclopedia  of  Law  and  Procedure  Is  re- 
peated. In  Wait's  Law  and  Practice  (vol- 
ume 1  [5th  Ed.]  655)  it  is  said:  'The  law 
gives  to  any  innkeeper  a  lien  whether  the 
goods  are  the  property  of  the  traveler  or  the 
property  of  third  parties  from  whom  it  has 
been  hired  or  even  fraudulently  taken  or 
stolen,  if  the  innkeeper  has  no  notice  of  the 
wrong,  and  acts  honestly."  In  Parsons  on 
Contracts  (volume  2  [7th  Ed.]  p.  156)  it  Is 
said:  "An  innkeeper  has  a  Hen  on  the  prop- 
erty of  the  guest  (not  on  his  person)  for  the 
price  of  his  entertainment  even  if  he  be  an 
infant.  And  he  has  this  Hen  on  goods  brought 
to  him  by  a  guest  although  they  belong  to 
another  person."  In  Overton  on  the  Law  of 
Liens  (section  123,  p.  150)  it  Is  said:  "If 
properly,  goods,  horses  or  the  like  are  brought 
by  a  guest  to  an  inn  at  which  he  obtains  ac- 
commodations and  leaves  the  property  in 
custody  of  the  innkeeper  it  seems  the  lien 
will  attach  thereto  whether  It  belong  to  a 
guest  or  to  a  third  person  for  whom  the 
guest  is  bailee,  or  indeed  even  if  It  had  been 
stolen  by  the  guest  for  the  Innkeeper  Is 
bound  to  receive  and  entertain  the  guest,  and 
when  unaccompanied  by  any  suspicions  would 
not  be  justified  in  inquiring  into  the  title 
to  the  property  delivered  by  the  guest  to  his 
possession.  Possession  is  prima  facie  evi- 
dence of  ownership."  In  Edwards  on  the 
Law  of  Bailments  ([3d  Ed.]  §  474,  p.  363) 
it  Is  said:  "The  relation  of  Innkeeper  and 
guest  being  established,  the  lien  covers  the 
goods,  baggage  and  property  of  the  guest 
and  all  such  things  as  the  guest  brings  with 
him :  it  extends  to  whatever  the  guest  brings 
and  the  innkeeper  receives ;  it  is  not  limited 


to  property  of  the  guest  or  to  things  of  ma- 
terial or  intrinsic  value.  *  *  *  The  inn- 
keeper is  bound  to  receive  the  guest  and 
cannot  stop  to  investigate  his  title  to  the 
property  he  brings  with  him,  and  it  may  be 
added  he  is  also  liable  for  the  safe-keeping 
of  the  goods,  though  they  may  be  the  prop- 
erty of  a  third  person."  In  Jones  on  Liens 
([2d  Ed.]  §  499,  p.  303,  vol.  1)  it  Is  said: 
"Thus  it  has  become  the  settled  law  with 
reference  to  this  lien  that  there  is  no  dis- 
tinction between  the  goods  of  a  guest  and 
those  of  a  third  person  brought  by  a  guest 
and  in  good  faith  received  by  the  innkeeper 
as  the  property  of  the  guest  The  innkeeper 
cannot  investigate  the  title  of  property 
brought  by  his  guests,  and  is  bonnd  unless 
there  is  something  to  excite  suspicion  to  re- 
ceive not  only  his  guest,  but  his  horse  or 
other  property  brought  by  him  as  belonging 
to  him,  because  it  is  in  his  possession."  And 
In  section  501,  p.  304,  it  is  said:  "It  is  now 
settled,  however,  that  the  Hen  is  not  limited 
to  such  things  as  a  guest  ordinarily  takes 
with  him.  An  innkeeper  who  receives  a 
piano  in  his  character  as  innkeeper,  believ- 
ing it  to  be  the  property  of  his  guest  is  en- 
titled to  a  Hen  upon  it  for  his  guest's  board 
and  lodging  although  in  fact  the  piano  Is 
the  property  of  another  person  who  had  con- 
signed it  to  the  guest  to  sell  on  commission." 
In  Schouler  on  Bailments  and  Carriers  ([3d 
Ed.]  §  326,  p.  327)  it  is  said:  'The  law 
grants  blm  (the  innkeeper)  as  security  for 
unpaid  charges  a  Hen  upon  all  movable  prop- 
erty which  the  guest  may  have  brought  with 
him  to  the  house  and  placed  in  the  legal  cus- 
tody of  the  Innkeeper  as  bailee.  Even  where 
the  thing  beldnged  to  a  third  person  and  the 
guest  himself  had  only  a  bailee's  right  there- 
in or  was  an  agent  for  the  owner,  the  inn- 
keeper's lien  will  attach  provided  only  he  re- 
ceived the  property  on  the  faith  of  the  inn- 
keeping  relation.  And  the  innkeeper's  knowl- 
edge that  the  guest  did  not  own  the  goods 
does  not  affect  the  case  unless  he  knew  that 
the  possession  was  wrongful.  *  *  *  An 
Innkeeper's  rightful  Hen  ought  fairly  to  be 
coextensive  with  his  liability  for  all  such 
property  of  other  persons."  In  Story  on 
Bailments  ([9tb  Ed.]  §  476,  p.  446)  It  is  said : 
"It  has  been  said  that  the  horse  of  a  guest 
can  be  detained  only  for  his  own  meals,  and 
not  for  the  meals  and  expenses  of  the  guest 
The  reason  Is  said  to  be  that  chattels  are 
in  the  custody  of  the  law  for  the  debt  which 
arises  from  the  thing  itself,  and  not  for.  any 
other  debt  due  from  the  same  party,  for  the 
law  Is  open  to  all  such  debts  and  doth  not  ad- 
mit private  persons  to  make  reprisal.  This 
may  be  correct  as  to  all  debts  than  the  debt 
contracted  "by  the  party  as  a  guest,  but 
there  seems  reason  to  doubt  whether  the  Hen 
of  an  innkeeper  does  not  extend  to  all  the 
goods  which  a  guest  has  at  an  inn  for  all 
his  expenses  there.  The  general  rule  seems 
In  favor  of  such  a  Hen  whether  any  expense 
has  been  incurred  on  the  particular  goods 
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or  not.  The  cases  cited  to  support  the  op- 
posite doctrine  do  not  seem  to  justify  it" 
In  Moncrleff  on  Liability  of  Innkeepers  (pages 
55  to  56)  It  is  said:  "An  Innkeeper  has  a 
lien  for  the  reckoning  of  his  guest  upon  all 
those  goods  for  which  he  as  Innkeeper  be- 
comes liable.  His  lien  Is  coextensive  with 
his  liability,  neither  wider  nor  narrower. 
*  *  *  This  Hen  will  endure  even  as  against 
a  third  party  being  the  real  owner,  provided 
that  the  innkeeper  when  he  undertook  the 
custody  of  the  goods  did  not  know  tbat  they 
did  not  belong  to  his  guest."  In  Cowen's 
Treatise  ([6th  Ed.]  vol.  1,  p.  359)  It  is  said: 
"His  (an  Innkeeper's)  lien  for  the  keeping  of 
the  horse  or  other  property  of  his  guest  Is 
valid  as  against  tbe  true  owner,  although  the 
guest  did  not  own  it,  and  even  when  he  stole 
It  if  It  was  received  and  kept  without  knowl- 
edge of  the  facts."  In  Wharton's  Law  of 
Innkeepers  (page  118)  it  Is  said:  "The  inn- 
keeper has,  therefore,  a  lien  upon  all  goods 
brought  by  a  guest  *  *  *  He  Is  not 
bound  to  inquire  whether  his  guest  Is  the 
owner  of  goods  he  brings  with  him  to  the  inn, 
but  only  whether  he  comes  as  a  guest;  but 
he  Is  bound  to  receive  the  goods,  whatever 
their  nature,  provided  he  has  sufficient  ac- 
commodation, and  has,  therefore,  a  lien  upon 
such  goods  which  cannot  be  defeated  even  by 
the  true  owner."  In  a  note  to  Calye's  Case, 
1  Smith,  Leading  Cases  (9th  Ed.)  p.  259,  it 
Is  said:  "By  the  common  law  an  innkeeper 
has  a  lien  upon  all  the  goods  of  the  guest 
brought  to  the  inn  for  board  and  lodging 
furnished  by  him  to  the  guest  at  the  re- 
quest of  the  latter.  And  this  is  so  although 
the  goods  may  not  be  the  property  of  the 
guest  but  belong  to  some  third  person,  pro- 
vided the  innkeeper  is  not  aware  tbat  the 
goods  are  not  the  property  of  the  guest." 

The  appellant  admits  that  the  courts  of 
this  state  and  of  England  and  the  text-book 
writers,  without  material  exception,  hold  that 
an  innkeeper  has  at  common  law  the  right  to 
retain  all  of  the  goods  brought  by  a  guest 
to  his  possession  as  security  for  the  payment 
of  his  charges  for  the  accommodation  of  the 
guest,  and  that  it  is  not  necessary  for  the 
innkeeper  to  make  inquiry  as  to  the  own- 
ership of  the  goods  so  brought  by  a  guest  In- 
to bis  possession;  but  he  asserts  that  this 
Is  the  modern  rule,  and  not  tbe  rule  of  the 
common  law  of  England  prior  to  1775.  He 
claims  that  the  modern  rule  was  first  as- 
serted in  England  in  1856  (Snead  v.  Watklns, 
1  C.  B.  [N.  S.]  267),  and  In  this  country  In 
1864  (Jones  v.  Morrill,  42  Barb.  [N.  Y.]  623). 
A  brief  general  reference  to  the  common  law 
will  aid  in  considering  how  we  are  to  de- 
termine what  a  rule  of  such  common  law  was 
at  a  given  time.  The  common  law  of  Eng- 
land is  of  great  antiquity.  It  consists  of 
rules  established  by  custom.  These  rules, 
affected  as  they  were  In  their  inception  by 
the  views,  habits,  and  necessities  of  tbe  dif- 
ferent peoples  which  mingled  In  the  early 
history  of  the  Britons,  were  principally  re- 


tained in  memory  and  handed  down  from 
person  to  person  and  from  generation  to  gen- 
eration until  by  custom  they  became  the  un- 
written law  of  the  realm.  Some  of  these 
rules  are  stated  in  the  earliest  Codes  pre- 
pared by  the  Saxon  lawgivers,  and  some  are 
stated  in  subsequent  reported  decisions  in 
contested  cases.  Tbe  printed  reports  of  cases 
decided  for  many  years  subsequent  to  the 
discontinuance  of  the  Year  Books  were  pre- 
pared by  unofficial  reporters  and  consisted 
of  such  cases  as  were  selected  by  them  for 
that  purpose,  and  the  same  case  was  some- 
times reported  by  more  than  one  person, 
and  many  of  the  cases  so  reported  were  con- 
tradictory and  unsatisfactory.  It  is  obvious 
that  where  a  particular  custom  was  not  stat- 
ed in  the  report  of  a  decision  in  a  contested 
case,  or  where  the  custom  in  such  case  was 
not  stated  by  the  writings  of  men  learned  in 
the  law,  it  rested  wholly  in  memory  or  a 
generally  recognized  tradition.  The  digests, 
and  even  the  treatises  on  legal  subjects,  then, 
as  now,  followed  principally  along  the  lines 
of  the  reported  decisions,  and  it  is  not  even 
In  recent  years  an  uncommon  thing  to  dis- 
cover that  a  custom  or  principle  of  law  of 
common  knowledge  has  never  been  stated 
in  a  reported  case.  Where  recognized  printed 
reports  of  the  English  courts  prior  to  1775 
show  that  the  common  law  on  any  particular 
subject  was  by  such  case  established  and  de- 
termined as  therein  stated,  such  reports  are 
the  best  and  highest  evidence  of  such  com- 
mon law.  Where  the  rules  of  the  common 
law  relating  to  a  matter  under  consideration 
are  not  expressly  stated  in  the  reported 
cases  of  the  English  courts  prior  to  1775, 
the  statement  of  the  courts  of  this  country 
and  of  England  subsequent  to  that  time,  es- 
pecially when  they  do  not  purj>ort  to  modify 
the  common  law,  are  not  only  entitled  to 
careful  consideration,  but  to  great  weight  In 
determining  the  common-law  rule  prior  to 
1775.  An  unreserved  statement  by  a  court  as 
to  the  common-law  rule  will,  In  the  absence 
of  other  authority,  be  assumed  to  be  based 
upon  custom  and  the  unwritten  law  long 
antedating  such  time.  • 

Our  courts  have  frequently  asserted  that 
at  common  law  an  innkeeper  has  a  Hen  upon 
the  goods  of  his  guest,  although  such  goods 
are  the  property  of  a  third  person.  Jones  v. 
Morrill,  supra;  Betts  v.  Salisbury,  12  Alb. 
Law  J.  337;  Grinnell  v.  Cook,  3  Hill  (N.  Y.) 
485,  38  Am.  Dec.  663 ;  Ingalsbee  v.  Wood,  36 
Barb.  (N.  Y.)  452;  Brlggs  v.  Todd,  28  Misc. 
Rep.  208,  59  N.  Y.  Supp.  23;  Wilkins  v. 
Earle,  3  Rob.  (N.  Y.)  368 ;  Id.,  44  N.  Y.  172, 
4  Am.  Rep.  655 ;  Smith  v.  Keyes.  2  Thomp.  & 
C.  (N.  Y.)  650;  nulett  v.  Swift,  33  N.  Y.  57L 
88  Am.  Dec.  405;  Peet  v.  McGraw,  25  Wend 
(N.  Y.)  653. 

The  common-law  rule  In  England  and  Its 
ancient  origin  Is  stated  by  Lord  Escher,  Mas- 
ter of  the  Rolls,  In  Robbins  v.  Grey,  2  Queen's 
Bench,  501,  as  follows:  "I  have  no  doubt 
about  this  case.    I  protest  against  being 
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asked,  upon  some  new  discovery  as  to  the 
law  of  Innkeeper's  lien,  to  disturb  a  well- 
known  and  very  large  business  carried  on  in 
this  country  for  centuries.  The  duties,  liabil- 
ities, and  rights  of  innkeepers  with  respect 
to  goods  brought  to  inns  by  guests  are  found- 
ed not  upon  bailment,  or  pledge,  or  contract, 
but  upon  the  custom  of  the  realm  with  regard 
to  innkeepers.  Their  rights  and  liabilities  are 
dependent  upon  that,  and  that  alone;  they 
do  not  come  under  any  other  head  of  law. 
What  is  the  liability  of  an  innkeeper  in  this 
respect?  If  a  traveler  comes  to  an  inn  with 
goods  which  are  his  luggage — I  do  not  say 
his  personal  luggage,  but  his  luggage — the 
innkeeper  by  the  law  of  the  land  is  bound  to 
take  him  and  his  luggage  In.  The  Innkeeper 
cannot  discriminate  and  say  that  he  will  take 
in  the  traveler,  but  not  his  luggage.  If  the 
traveler  brought  something  exceptional  which 
is  not  luggage — such  as  a  tiger  or  a  package 
of  dynamite — the  Innkeeper  might  refuse  to 
take  it  in;  but  the  custom  of  the  realm  is 
that,  unless  there  is  some  reason  to  the  con- 
trary hi  the  exceptional  character  of  the 
things  brought,  he  must  take  in  the  traveler 
and  his  goods.  He  has  not  to  Inquire  wheth- 
er the  goods  are  the  property  of  the  person 
who  brings  them  or  some  other  person.  If 
he  does  so  inquire,  the  traveler  may  refuse 
to  tell  him,  and  may  say:  'What  business 
is  that  of  yours?  I  bring  the  goods  here  as 
my  luggage,  and  I  Insist  upon  your  taking 
them  in.'  And  then  the  Innkeeper  is  bound  by 
law  to  take  them  in,  or  he  may  say:  They 
are  not  my  property,  but  I  bring  them  here  as 
my  luggage,  and  I  Insist  upon  your  taking 
them  in.*  *  •  *  Then  the  innkeeper's  li- 
ability is  not  that  of  bailee  or  pledgee  of 
goods;  be  is  bound  to  keep  them  safely.  It 
signifies  not,  so  far  as  that  obligation  is 
concerned,  If  they  are  stolen  by  burglars,  or 
by  servants  of  the  inn,  or  by  another  guest, 
he  is  liable  for  not  keeping  them  safely  un- 
less they  are  lost  by  the  fault  of  the  traveler 
himself.  That  is  a  tremendous  liability.  It 
is  a  liability  fixed  upon  the  innkeeper  by  the 
fact  that  he  has  taken  the  goods  in,  and  by 
law  he  has  a  lien  upon  them  for  the  expense 
of  keeping  them  as  well  as  for  the  cost  of 
the  food  and  entertainment  of  the  traveler. 
By  law  that  lien  can  be  enforced  not  only  as 
against  the  person  who  has  brought  the  goods 
to  the  inn,  but  against  the  real  and  true 
owner  of  them.  That  has  been  the  law  for 
two  or  three  hundred  years;  but  to-day  some 
expressions  used  by  judges,  and  some  ques- 
tions (Immaterial,  as  it  seems  to  me)  which 
have  been  left  to  juries,  are  relied  on  to 
establish  that  if  the  innkeeper  knows  that 
the  goods  are  not  the  goods  of  the  person 
who  brings  them  to  the  inn  he  may  refuse  to 
take  them  In ;  or  if  he  does  take  them  in  he 
has  no  Hen  upon  them.  *  *  •  Now,  is 
there  any  decided  case  in  which  it  has  been 
held  that,  although  they  have  been  brought 
to  an  Inn  as  the  luggage  of  the  traveler  and 


received  as  such  by  the  Innkeeper,  he  has 
no  lien  upon  them  if  he  knows  that  they  are 
not  the  goods  of  the  traveler?  There  is  not 
one  such  case  to  be  found  in  the  books. 
•  *  *  If  we  were  to  accede  to  the  argu- 
ment for  the  appellants,  we  should  be  making 
a  new  law,  and  our  decision  would  produce 
in  very  many  cases  great  confusion  and  hard- 
ship. I  am  of  opinion  that  an  innkeeper  Is 
bound  to  take  in  goods  with  which  a  person 
who  comes  to  the  Inn  is  traveling  as  his 
goods,  unless  they  are  of  an  exceptional  char- 
acter; that  the  Innkeeper's  lien  attaches; 
and  that  the  question  of  whose  property  they 
are,  or  of  the  Innkeeper's  knowledge  as  to 
whose  property  they  are.  Is  Immaterial." 

It  is  assumed  by  counsel  that  there  were 
but  four  cases  (and  we  have  found  no  more) 
reported  from  the  English  courts  prior  to 
1775  involving  the  right  of  an  innkeeper  to 
retain,  until  his  charges  were  paid,  the  prop- 
erty of  a  third  person  In  the  possession  of 
his  guest    These  cases  are  Skipwith  v. 

 ,  the  Innkeeper  (1612)  1  Bulst  170; 

Robinson  v.  Walter  (1617)  3  Bulstrode,  269, 
Popham,  127, 1  Rolle  Rep.  449 ;  Stlrt  v.  Drun- 
gold  (1617)  14  Jac.  B.  R.  650;  and  Yorke  r. 
Grenaugh  (1703)  1  Salkeld,  388,  2  Lord  Ray- 
mond, 866.  Bach  of  the  cases  so  reported  is 
a  claim  of  lien  for  the  keep  of  a  horse  which 
had  been  brought  to  the  Innkeeper  by  one  not 
the  owner  thereof.  In  the  first  case.  It 
does  not  clearly  appear  that  the  person  who 
brought  the  horse  to  the  inn  was  personally 
a  guest  of  the  innkeeper.  The  Chief  Justice 
being  absent,  the  other  members  of  the  court 
were  evenly  divided  upon  the  question  as  to 
whether  the  innkeeper  could  retain  the  horse 
until  he  be  paid  and  satisfied  for  his  meat 
The  lien  was  asserted  for  the  reason,  and 
two  of  the  judges  held :  "That  the  innkeeper 
here  is  not  bound  to  take  knowledge  of  the 
true  owner  of  this  horse  thus  left  to  stand  In 
his  Inn  at  hay  by  another."  In  the  second 
case,  the  claim  of  lien  is  wholly  for  the  keep 
of  the  horse  against  which  the  Hen  is  claim- 
ed. The  horse  had  been  left  with  the  Inn- 
keeper for  half  a  year,  and  it  was  resolved 
by  the  court  that:  "The  defendant's  plea 
was  good,  for  the  innkeeper  was  compellable 
to  keep  the  horse,  and  not  bound  at  his 
peril  to  take  notice  of  the  owner  of  the  horse. 
And  by  the  custom  of  Lond.  If  a  horse  be 
brought  to  a  common  inn  where  he  hath  (as  It 
is  commonly  said)  eaten  out  his  head  it  is 
lawful  for  the  innkeeper  to  sell  him,  *  *  • 
and  there  is  a  difference  where  the  law  com- 
pels a  man  to  do  a  thing  and  where  not"  In 
one  of  the  reports  It  appears  that  one  of  the 
judges,  in  addition  to  holding  that  the  Inn- 
keeper was  entitled  to  a  Hen  because  he  was 
compelled  to  receive  the  horse,  also  said  that : 
"The  owner  would  have  had  to  find  meat  for 
his  horse,  and  for  that  reason  it  Is  right  he 
should  satisfy  It  now  to  the  Innkeeper,  for  he 
will  not  be  to  a  greater  charge  than  he  mast 
have  been  if  he  himself  bad  fed  him."  In 
the  third  case,  a  horse,  saddle,  bridle,  and 
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saddle  cloth  were  brenght  to  the  Ian.  The 
innkeeper  claimed  a  lien  on  the  horse  tor  Its 
keep,  which  claim  was  sustained.  The  re- 
port further  says:  "But  some  question  was 
made  whether  he  might  retain  the  saddle, 
bridle,  and  cloth  as  well  as  the  horse."  And 
In  the  fourth  case  the  Hen  was  sustained  up- 
on the  ground  that  the  innkeeper  was  bound 
to  receive  and  entertain  guests,  and  therefore 
might  detain  the  goods  of  guests  till  payment 
The  question  as  to  an  Innkeeper's  general 
lien  upon  all  the  goods  and  property  In  the 
possession  of  his  guest  was  not  litigated  and 
Is  not  determined  in  either  of  said  four  cases. 
The  decision  in  each  of  said  cases  Is  prin- 
cipally important  at  this  time  because  of  the 
reasons  given  for  sustaining  the  Hen.  We 
have  seen  that,  while  in  each  of  the  four 
cases  the  Hen  could  have  been  sustained  as 
a  special  and  particular  lien,  It  was  also  and 
principally  sustained  because  of  the  fact  that 
an  innkeeper  is  compelled  to  receive  a  guest 
and  his  goods  and  is  not  required  to  make 
inquiry  as  to  the  true  owner  of  the  goods  so 
tn  the  possession  of  his  guest,  and  that  be- 
cause he  Is  so  bound  to  receive  the  guest  and 
his  goods  he  is  allowed  a  lien  for  his  rea- 
sonable charges  In  connection  therewith.  In 
the  early  decisions  there  Is  some  confusion  as 
to  whether  an  innkeeper  had  a  general  lien 
for  his  charges  on  the  goods  brought  by  a 
guest  to  the  inn,  or  whether  the  Hen  was 
solely  upon  the  particular  property  benefited 
or  preserved.  The  special  or  particular  Hen, 
aa  distinguished  from  a  general  Hen,  is  bas- 
ed upon  the  benefit  derived  by  the  owner  of 
the  particular  property  in  having  it  Improved 
or  preserved  as  in  the  case  of  a  disabled  or 
derelict  ship  at  sea,  in  which  case  salvage  Is 
allowed.  Where  the  Hen  is  based  upon  the 
fact  that  the  person  or  property  has  been 
benefited  or  preserved  by  the  Innkeeper  In 
furnishing  accommodation  and  food  therefor, 
the  ownership  of  the  property  Is  Immaterial. 
The  Hen  extends  only  to  the  property  bene- 
fited or  preserved,  even  if  it  Is  brought  to 
the  Inn  by  the  owner.  Little,  If  any,  claim 
on  which  to  base  a  particular  Hen  could  be 
made  against  inanimate  objects.  Such  a  Hen 
would  not  answer  the  demands  of  public  pol- 
icy In  the  case  of  an  Innkeeper  and  his  guest 
The  liability  of  an  Innkeeper  at  common  law 
aa  a  bailee  is  not  questioned.  Public  policy 
required  that  an  Innkeeper  should  receive  as 
guests  all  travelers  applying  to  him  for  ac- 
commodation, together  with  the  luggage  and 
property  in  their  possession.  The  innkeeper 
became  responsible  for  the  personal  safety 
of  the  guest  and  an  insurer  of  the  luggage 
and  personal  property  in  his  possession 
against  ail  loss  and  damage  not  occasioned  by 
the  act  of  God,  the  public  enemy,  or  the  neg- 
ligence of  the  guest  himself.  From  a  time 
prior  to  1775  the  general  lien  of  an  innkeep- 
er upon  the  goods  owned  by.  the  guest  has 
been  conceded,  and  It  Is  not  now  disputed  by 
the  appellant  The  reason  for  the  general 
lien  Is  aa  applicable  against  the  property  of 


third  persons  in  the  possession  of  the  guest 
as  against  the  property  of  the  guest  himself. 
Because  the  Innkeeper  was  compelled  to  re- 
ceive the  traveler  and  accept  the  extraordi- 
nary liability  which  extends  not  only  to  the 
luggage  and  personal  property  owned  by  the 
traveler,  but  to  the  luggage  and  personal 
property  in  his  possession,  although  owned 
by  another,  It  was  necessary  to  give  to  the 
Innkeeper  a  compensatory  lien  for  his  charges 
to  make  the  maintenance  of  inns  desirable. 
The  extraordinary  liability  and  the  lien  are 
concurrent  and  go  hand  in  hand,  and  to- 
gether make  up  the  rule  founded  on  public 
policy. 

The  four  old  cases  especially  called  to  our 
attention  recognize  the  reason  for  the  rule 
and  to  that  extent  justify  the  claim  that 
such  lien  was  given  even  against  the  prop- 
erty of  third  persons  prior  to  1775.  In  no 
one  of  the  cases  reported  since  1775,  either 
In  this  state  or  in  England,  where  an  alleged 
lien  by  an  Innkeeper  against  the  goods  of  a 
third  person  has  been  sustained,  has  it  been 
suggested  that  the  court  was  thereby  extend- 
ing the  common-law  rule  as  It  existed  in 
England  prior  to  1775.  In  each  case  the  lien 
Is  sustained  upon  the  common  law  as  it  ex- 
isted at  the  time  the  decision  was  made, 
which  rule  could  not  then  have  existed  ex- 
cept by  reason  of  a  custom  which  had  con- 
tinued for  such  a  period  of  time  that  the 
memory  of  man  runneth  not  to  the  contrary. 
Toe  statutory  rule  adopted  by  this  state  in 
1887  does  not  In  our  judgment  extend  the 
rule  so  far  as  it  relates  to  the  property  of  a 
third  person  In  the  lawful  possession  of  a 
guest  beyond  the  rule  of  the  common  law  as 
It  existed  prior  to  1775.  The  reason  for  the 
rigorous  rule  of  the  common  law  Is  well  stat- 
ed In  Orapo  v.  Rockwell,  48  Misc.  Rep.  l, 
04  N.  Y.  Supp.  1122.  Although  the  condi- 
tions which  existed  when  the  rule  was  es- 
tablished at  common  law  have  materially 
changed,  the  same  considerations  of  public 
policy  justify  the  maintenance  of  the  rule  at 
the  present  time.  So  our  courts  have  held 
from  time  to  time.  Thus  In  Hulett  v.  Swift 
88  N.  T.  571,  88  Am.  Dec.  406,  referring  to 
the  responsibility  of  an  Innkeeper  for  the 
safe-keeping  of  property  committed  to  his 
custody  by  a  guest,  this  court  say:  "This 
custom,  like  that  in  the  kindred  case  of  the 
common  carrier,  had  its  origin  hi  considera- 
tions of  public  policy.  •  *  *  The  safe- 
guards of  which  the  law  gave  assurance  to 
the  wayfarer  were  akin  to  those  which  In- 
vested each  English  home  with  the  legal  se- 
curity of  a  castle.  •  *  •  The  considera- 
tions of  public  policy  in  which  the  rule  had 
its  origin  forbid  any  relaxation  of  its  rigor. 
*  *  *  The  growth  of  commerce  and  in- 
creased facilities  of  communication  have  so 
multiplied  the  class  for  whose  security  it 
was  designed  that  Its  abrogation  would  be 
the  removal  of  a  safeguard  against  fraud  in 
which  almost  every  citizen  has  an  immedi- 
ate interest  ess  The  traveler  Is  en- 
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titled  to  claim  entire  safety  for  his  goods 
is  against  the  landlord,  who  Axes  his  own 
measure  of  compensation  and  holds  the  prop- 
erty in  pledge  for  the  payment  of  his  charges 
against  the  owner.  *  *  •  The  rule  Is  a 
salutary  one  and  should  be  steadily  and 
firmly  upheld,  subject  to  the  statutory  regu- 
lations for  the  protection  of  hotel  proprie- 
tors from  fraud  and  negligence  on  the  part 
of  their  guests."  See  Wilkins  v.  Earle,  44 
N.  Y.  172,  4  Am.  Rep.  655.  In  Brlggs  v. 
Todd,  28  Misc.  Rep.  210,  59  N.  Y.  Supp.  25, 
it  is  said:  "In  the  mammoth  hotel  of  to- 
day, with  its  numberless  rooms,  Its  army  of 
servants,  its  Incessant  stream  of  arriving 
and  departing  transients,  the  property  of 
the  guest  is  at  the  mercy  of  many  people. 
His  own  room  is  necessarily  accessible  to  a 
number  of  the  employes  of  the  hotel,  where 
fraud  or  neglect  may  subject  him  to  loss.  He 
cannot  prevent  the  Injury,  and  after  he  has 
suffered  it  he  is  powerless  to  detect  or  prove 
guilt.  The  stranger  disappears,  and  the  serv- 
ants protest  ignorance  and  innocence.  *  *  * 
Considerations  of  public  policy  which,  in 
the  interest  of  commercial  prosperity  and 
social  welfare,  require  that  Intercourse  in 
and  between  cities  and  towns  be  full,  free, 
and  secure,  preserve  and  reaffirm  the  wisdom 
of  the  ancient  rule."  In  Adams  v.  New  Jer- 
sey Steamboat  Company,  151  N.  Y.  163,  45 
N.  E.  369,  34  L.  R.  A.  682,  56  Am.  St  Rep. 
616,  this  court  sustained  a  recovery  against 
the  ateamboat  company  for  loss  by  a  passen- 
ger of  his  personal  effects,  applying  the  rule 
of  the  common  law  as  to  liability  between 
the  plaintiff  and  the  defendant  in  that  case, 
and  said:  "No  good  reason  Is  apparent  for 
relaxing  the  rigid  rule  of  the  common  law 
which  applies  as  between  innkeeper  and 
guest,  since  the  same  considerations  of  pub- 
lic policy  apply  to  both  relations." 

The  right  which  an  innkeeper  has  to  re- 
quire payment  in  advance  for  the  accommo- 
dation of  a  guest,  in  view  of  the  uncertain 
length  of  time  that  the  guest  may  stay  at 
the  Inn  and  the  uncertainty  in  regard  to  what 
may  be  required  by  the  guest  in  the  way  of 
accommodation  from  day  to  day,  is  insuffi- 
cient as  a  practical  means  of  protection  to 
the  innkeeper.  Unless  the  innkeeper's  lien 
extends  to  all  the  luggage  and  goods  whicli 
the  guest  brings  to  the  inn,  and  for  which 
the  Innkeeper  becomes  responsible  as  an  in- 
surer, an  opportunity  is  afforded  by  which 
great  fraud  might  be  perpetrated  upon  the 
Innkeeper  through  a  relative  or  other  person 
claiming  the  ownership  of  the  luggage  and 
goods  in  the  possession  of  the  guest  So  long 
as  public  policy  requires  that  an  Innkeeper 
be  held  to  the  extraordinary  and  severe  re- 
sponsibility prescribed  by  -the  common  law, 
the  same  considerations  of  public  policy  re- 
quire that  the  rule  of  the  common  law  be 
retained  in  its  entirety,  and  that  the  inn- 
keeper have  a  lien  upon  the  luggage  and 
goods  in  the  possession  of  the  guest  for  pay- 
ment of  his  reasonable  charges.   All  proper- 


ty is  held  subject  to  such  general  regula 
tlons  as  are  necessary  to  the  common  goou 
and  the  public  welfare.  The  courts  have  sus- 
tained a  statute  authorizing  the  seizure  and 
sale  of  any  goods  or  chattels  in  the  posses- 
sion of  a  tax  debtor.  Hersee  v.  Porter,  IOC 
N.  Y.  403,  3  N.  E.  338.  In  that  case  this 
court  said:  "For  the  purpose  of  collecting 
the  tax  the  actual  ownership  in  contempla- 
tion of  the  statute  follows  the  actual  pos- 
session." Distress  for  rent,  until  abolished 
by  statute  (chapter  274,  p.  369,  Laws  1846), 
was  permitted  even  against  the  property  of 
a  stranger  found  on  the  demised  premises. 
The  owner  of  real  property  who  rents  or  per- 
mits it  to  be  occupied  by  a  tenant  for  the 
sa  le  of  intoxicating  liquors  may  be  subject- 
ed by  statute  to  a  personal  liability  to  one 
injured  In  person  or  property  by  or  in  con- 
sequence of  the  intoxication  of  any  person 
who  obtained  the  liquor  producing  the  In- 
toxication (even  lawfully)  in  whole  or  in  part 
on  such  real  property.  Bertholf  v.  O'Reilly. 
74  N.  Y.  509,  30  Am.  Rep.  323.  A  law  sub- 
jecting the  logs  of  one  owner  in  a  log  boom 
to  a  lien  for  fees  due  a  surveyor  general  for 
surveying  and  scaling  all  the  logs  In  the 
boom,  including  those  of  other  owners,  is 
valid.  Lindsay  &  Phelps  Co.  v.  Mullen,  176 
U.  S.  126,  20  Sup.  Ct  325,  44  L.  Ed.  400. 

This  court  Is  not  now  concerned  In  the  pro- 
visions of  the  act  in  question,  except  as  here- 
in stated.  We  have  seen  that  the  act  does* 
not  extend  the  rule  beyond  that  established 
at  common  law  or  beyond  the  requirements- 
of  public  policy,  and  the  statute,  in  so  far 
as  we  have  stated,  is  therefore  constitutional. 

The  judgment  of  the  Appellate  Division 
should  be  sustained,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
VANN,  WERNER,  and  WILLARD  BART- 
LETT,  JJ.,  concur. 

Judgment  affirmed. 


(189  N.  Y.  336.) 

PISH  v.  WAVERLY  ELECTRIC  LIGHT  & 
POWER  CO. 

(Court  of  Appeals  of  New  York.  Oct  8,  1907.) 

1.  Electricity  —  Action  fob  Injury  — Evi- 
dence— Admissibility. 

Id  an  action  for  injury  to  a  clerk  in  a 
store,  caused  by  the  fall  of  a  lamp  maintained 
by  defendant  electric  light  company,  and  hung 
by  a  hook  screwed  through  a  thin  board,  it  was 
improper  to  exclude  a  question,  asked  a  car- 
penter testifying  for  plaintiff,  as  to  where  hooks 
are  usually  placed  when  attached  to  ceilings; 
the  obvious  intention  of  the  question  being  tol 
show  that  the  hook  should  have  been  screwed 
into  a  joist 

2.  Same— Duty. 

An  electric  light  company,  furnishing  and 
maintaining  a  lamp  in  a  store  and  receiving 
monthly  compensation  for  the  service,  must  use 
reasonable  care  in  placing  it.  and  to  that  extent 
the  company  is  a  tenant  in  possession  of  the 
store  as  to  all  persons  lawfully  entering  it. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Electricity,  $  7.] 
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3.  Same— Question  fob  Jubt. 

In  an  action  for  injury  to  a  clerk  in  a 
jtore,  caused  by  the  fall  of  a  lamp  maintained 
by  defendant  electric  light  company,  whether 
defendant  was  negligent  held,  under  the  evi- 
dence a  question  for  the  jury. 

(Ed.  Note.— For  cases  In  point,  sea  Cent  Dig. 
vol  18,  Electricity.  |  11.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Personal  Injury  action  by  George  Fish,  by 
George  Burns,  guardian  ad  litem,  against  the 
Waverly  Electric  light  &  Power  Company. 
From  an  order  of  the  Appellate  Division,  Third 
Department  (95  N.  Y.  Supp.  1129, 109  App.  Div. 
919),  overruling  plaintiff's  exceptions  and  de- 
nying his  motion  for  a  new  trial,  and  directing 
judgment  upon  an  order  of  nonsuit  granted  at 
the  trial  dismissing  the  complaint,  plaintiff 
appeals.  Reversed,  and  new  trial  granted. 

James  O.  Sebrlng  and  Charles  C  Annabel, 
for  appellant  Frederick  B.  Hawkes,  tor  re- 
spondent 

EDWARD  T.  BARTLETT,  J.  The  plaintiff 
seeks  in  this  action  to  recover  damages  tor 
personal  injuries  received  under  a  novel  state 
of  facts.  A  nonsuit  was  granted  at  the  close 
of  plaintiff's  case.  It  appears  that  a  corpora- 
tion known  as  the  Gaitley  Furniture  Com- 
pany, doing  business  at  Waverly,  N.  Y.,  em- 
ployed the  plaintiff  as  a  clerk  In  Its  store. 
A  main  aisle  ran  from  the  front  to  the  rear 
of  this  store  In  the  center  thereof.  There 
were  three  large  arc  electric  lamps  suspended 
over  this  aisle,  one  In  front  of  the  store,  one 
about  the  center,  and  one  near  the  rear, 
weighing  26  pounds  each.  The  ceiling  of 
the  store  consisted  of  narrow,  thin  boards 
nailed  to  joists.  The  joists  ran  crosswise  of 
the  store  and  were  about  8  inches  thick,  8 
Inches  In  the  perpendicular,  and  placed  16 
Inches  apart  The  ceiling  boards  were  from 
half  an  inch  to  five-eighths  of  an  inch  thick. 
One  witness  testified  that  the  celling  boards 
were  pine,  and  another,  a  carpenter,  said 
they  were  white  wood  or  bass  wood.  These 
three  lamps  were  placed  in  position  by  the 
defendant  company  in  the  latter  part  of  Oc- 
tober, 1908.  They  remained  Its  property,  and 
were  under  Its  exclusive  care  and  control, 
thereafter.  On  the  22d  day  of  January,  1904, 
about  three  months  after  the  lamps  were 
put  up,  the  plaintiff  was  engaged  In  sweeping 
out  the  store  at  about  8  o'clock  in  the  morn- 
ing, when  the  hook  holding  the  lamp  in  the 
rear  of  the  store  pulled  out  thus  permitting 
it  to  suddenly  fall.  The  lamp  in  its  descent 
struck  plaintiff  upon  the  head,  glancing  to 
the  floor,  and  thence  against  a  sideboard 
standing  near.  The  result  was  that  the  plain- 
tiff, who  was  alone  In  the  store,  was  render- 
ed unconscious,  and  when  he  revived  had  no 
recollection  of  the  falling  of  the  lamp  and  the 
blow  upon  his  head.  He  was  lying  on  the 
floor,  bleeding  profusely  from  a  scalp  wound, 
and  feeling  faint  and  confused.  It  was  prov- 
ed by  several  witnesses  who  afterwards  came 


upon  the  scene  that  there  was  a  dent  in  the 
floor  and  an  abrasion  on  the  sideboard  where 
the  lamp  struck.  The  lamp  was  suspended 
about  12  feet  above  the  floor  of  the  store. 

Evidence  was  given  as  to  the  nature  of 
the  Injuries  and  their  possible  permanent 
effect;  the  trial  taking  place  in  September, 
1904,  about  eight  months  after  the  accident 
It  Is  unnecessary,  however,  to  comment  upon 
the  nature  and  possible  permanent  effect  of 
the  injuries,  by  reason  of  the  fact  that  the 
trial  judge  and  the  Appellate  Division  have 
determined  that  the  defendant  Is  not  liable 
as  matter  of  law  on  the  conceded  facts.  The 
evidence  as  to  the  precise  relations  existing 
between  the  furniture  company  and  the  de- 
fendant electric  light  company  may  be  sum- 
marized as  follows:  It  appears  that  shortly 
prior  to  the  placing  of  these  lamps  In  position 
the  furniture  company  had  rented  this  store. 
The  manager  of  the  furniture  company  tes- 
tified that  in  the  latter  part  of  October,  1903, 
the  company  took  possession  of  the  store, 
and  that  there  was  no  electric  lighting  ap- 
paratus In  it  other  than  the  wiring  and  some 
small  Incandescent  lights  left  there  by  the 
former  tenant;  that  shortly  thereafter  he 
applied  to  the  company  who  did  this  wiring 
in  order  to  have  them  put  in  the  arc  lamps, 
and  was  Informed  that  he  would  have  to 
see  the  defendant  electric  light  company,  who 
had  the  exclusive  right  to  do  the  work;  that 
he  called  upon  the  defendant  and  it  under- 
took to  put  arc  lamps  in  the  store.  It  was 
proved  that  the  furniture  company  assumed 
no  responsibility  whatever  tor  the  installa- 
tion of  these  lamps  or  the  precise  place  in 
which  they  were  to  be  located.  The  general 
statement  was  made  that  the  furniture  com- 
pany wished  three  lamps— one  In  front  of  the 
store,  one  about  the  middle,  and  the  other 
at  the  rear.  There  was  no  written  contract 
between  the  furniture  company  and  the  de- 
fendant company,  but  the  oral  agreement  was. 
In  brief,  that  the  defendant  company  were  to 
remain  the  owners  of  the  arc  lamps,  were  to 
place  them  in  position,  and  continue  in  the 
exclusive  management  and  control  of  them; 
that  their  representative  was  to  call  weekly, 
keep  them  In  repair,  furnish  carbons,  and 
clean  them;  and  they  were  to  present  to  the 
furniture  company  monthly  bills  for  the  use 
of  the  lamps  and  these  services. 

The  plaintiff,  In  making  out  bis  case,  was 
compelled  to  swear  one  Harry  Hewitt  who 
was  In  the  employ  of  the  defendant  company 
and  had  been  selected  by  It  to  place  these 
lamps  In  position,  and  who  continued  in  its 
employ  at  the  time  of  the  trial.  He  swore 
that  his  business  was  that  of  a  trimmer  of 
electric  lights;  that  he  was  in  the  employ 
of  the  defendant  company,  and  had  been  tor 
nearly  seven  years.  He  further  testified:  "It 
is  not  a  part  of  my  duties,  that  of  putting 
up  arc  lights.  *  *  *  I  am  not  the  regular 
man  who  puts  up  arc  lamps.  That  was  not 
part  of  my  business  in  the  store.  I  do  not 
claim  to  be  an  expert  in  putting  up  arc  lamps. 
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I  am  not  an  expert  There  are  a  number  of 
men  there  connected  with  the  company  whose 
business  it  is  to  put  up  the  arc  lamps."  This 
witness  was  then  closely  questioned  as  to  the 
extent  of  his  experience,  and  as  to  how  many 
lamps  he  had  ever  put  up  prior  to  the  ones 
In  question.  He  further  testified:  "I  am  try- 
ing to  figure  out  how  many  I  have.  I  will 
say  four.  These  have  been  attached  to  ceil- 
ings. I  had  attached  four  lamps,  prior  to 
these  three,  to  ceilings,  and  that  constituted 
the  whole  total  amount  of  my  experience  of 
hanging  arc  lamps  to  ceilings,  except  I  have 
helped  other  men  to  do  It  Those  constitute 
the  whole  number  I  had  done  myself,  had 
charge  of  It"  This  witness  further  testified 
In  substance  that  he  proceeded  to  the  store 
of  the  furniture  company  and  found  some  old 
hooks  In  the  ceiling  that  were  too  small, 
and  removed  them,  selecting  hooks  he  deemed 
proper  for  the  purpose.  How  he  proceeded 
with  his  work  may  be  best  stated  In  his  own 
language:  "I  did  not  have  a  hammer  with 
me.  1  didn't  make  any  test  with  a  hammer 
upon  the  ceiling  to  ascertain  where  the  joists 
were.  I  didn't  look  across  the  celling  to  see 
where  the  ends  of  the  boards  came  and  where 
they  were  nailed.  I  certainly  knew  this 
celling  to  be  nailed  to  joists,  and  I  made 
no  effort  on  that  occasion  to  ascertain  the  lo- 
cation of  these  joists.  I  screwed  it  right  up 
there,  regardless  of  where  the  joists  were  lo- 
cated. I  didn't  at  that  time  ascertain  wheth- 
er the  hooks  that  I  took  up  were  screwed  in 
joists  or  not"  It  further  appears  that  the 
furniture  company  did  not  Interfere  with  the 
lamps  In  any  way,  but  that  they  were  under 
the  exclusive  care  and  control  of  the  de- 
fendant company.  The  lights  were  turned 
on  and  off  by  a  switch  operated  from  the 
floor.  It  also  appears  that  after  the  accident 
the  lamp  that  fell  was  returned  to  the  de- 
fendant company.  It  was  also  proved  that 
the  hook  that  pulled  out  causing  the  fall  of 
the  lamp,  was  not  over  a  foot  distant  from  a 
joist  and  the  jury  might  have  found  that  It 
was  several  Inches  nearer. 

Tbe  plaintiff  produced  a  carpenter  as  a  wit- 
ness who  had  worked  at  his  trade  for  some 
18  years.  It  appeared  that  he  had  examined 
the  ceiling  of  the  store,  and  he  was  asked  this 
question:  "Q.  In  attaching  hooks  to  ceilings 
by  screwing  them  in,  where  are  they  usually 
screwed?"  This  was  ruled  out  under  an  ob- 
jection that  stated  no  grounds,  and  the  plain- 
tiff excepted.  Tbe  obvious  Intention  of  this 
question  was  to  show  that  If  the  work  had 
been  properly  performed,  the  hooks  would 
have  been  so  placed  as  to  pass  through  the 
ceiling  board  Into  a  joist  The  question 
was  clearly  competent  and  It  was  error  to 
sustain  the  objection  to  it  This  Is  In  sub- 
stance the  evidence  of  the  plaintiff.  The  lat- 
ter had  rested  before  the  witness  Hewitt  was 
sworn,  and  owing  to  the  discussion  that  fol- 
lowed on  the  motion  for  the  nonsuit  he  was 
allowed  to  reopen  his  case  and  swear  Hewitt 


who  was  evidently  a  hostile  witness.  At  the 
close  of  the  examination  of  this  witness 
plaintiff  again  rested.  The  defendant's  coun- 
sel then  said:  "I  renew  the  motion  for  a 
nonsuit  on  the  same  grounds  stated,  and  upon 
the  further  ground  that  the  evidence  now 
precludes  the  Idea  of  any  negligence  In  the 
erection— putting  up — of  this  hook."  The 
original  motion  was  as  follows:  "(1)  De- 
fendant moves  for  a  nonsuit  upon  the  ground 
that  there  is  no  evidence  In  this  case  that 
would  justify  a  finding  of  negligence  on  the 
part  of  the  defendant;  (2)  upon  the  ground 
that  the  defendant  is  not  shown  to  have 
owed  to  this  boy  any  duty  whatsoever;  (8) 
the  defendant  would  not  be  liable  to  a  third 
person,  even  If  the  facts  proved  did  show 
negligence  In  regard  to  this  lamp,  as  there 
Is  no  privity  of  contract  between  a  third 
person  and  the  defendant  and  no  such  rela- 
tion existed ;  (4)  that  under  all  the  evidence 
In  this  case  the  plaintiff  would  not  be  entitled 
to  recover,  and  no  evidence  has  been  given 
establishing  the  negligence  on  the  part  of 
the  defendant  alleged  in  the  complaint" 

Plaintiff's  counsel  then  made  the  following 
motion:  "The  plaintiff  asks  to  go  to  the 
jury  upon  all  tbe  questions  of  fact  involved 
in  this  case,  upon  all  the  proofs  presented. 
We  ask  to  go  to  the  jury  upon  the  question 
as  to  the  negligence  of  the  defendant  also 
the  question  as  to  the  Injuries  of  the  plaintiff, 
and  also  as  to  the  question  as  to  the  defend- 
ant having  the  care,  supervision,  and  control 
of  the  lamp,  and  being  responsible  for  any  In- 
juries resulting  from  the  failure  to  properly 
care  for  and  look  after  the  same,  and  upon 
all  the  other  questions  of  fact  involved  la 
this  case."  The  court  denied  the  motion, 
and  the  plaintiff  duly  excepted.  Thereupon 
the  court  directed  an  order  to  be  entered  that 
the  exceptions  taken  by  the  plaintiff  be  heard 
in  the  first  instance  by  the  Appellate  Division, 
and  that  judgment  be  suspended  In  the  mean- 
time. The  plaintiff  duly  excepted  to  each  and 
all  of  the  rulings  of  the  court  The  Appellate 
Division  (95  N.  T.  Supp.  1129,  109  App.  Div. 
919),  with  a  divided  court  (Parker,  P.  J.,  and 
Chase,  J.,  dissenting),  overruled  the  exceptions 
of  the  plaintiff,  denied  his  motion  for  a  new 
trial,  and  directed  the  entry  of  Judgment  upon 
the  order  of  nonsuit  dismissing  the  plaintiffs 
complaint  While  no  case  Is  cited  presenting 
a  precisely  similar  state  of  facts,  it  Is  clear 
that  the  liability  of  the  defendant  may  be 
sustained  upon  well-settled  principles  of  law 
that  have  been  applied  to  kindred  cases.  We 
start  out  with  the  uncontroverted  fact  that 
these  arc  lamps,  after  being  placed  In  the 
store  of  tbe  furniture  company,  remained  the 
absolute  property  of  the  defendant  and  sub- 
ject to  Its  exclusive  care,  management  and 
control.  Neither  the  officers  of  the  furniture 
company,  Its  employee,  nor  the  customers 
that  entered  the  store  Interfered  in  any  way 
with  the  lamps  hi  question,  which  were  sus- 
pended about  12  feet  above  the  floor,  and 
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were  visited  only  once  a  week  by  the  repre- 
sentative of  the  defendant  in  the  exercise 
of  its  care  and  control.  This  is  not  the  case 
of  master  and  servant  resting  upon  contract- 
ual relations,  bat  rather  on  a  situation  rais- 
ing the  question  whether,  under  the  peculiar 
circumstances  here  presented,  the  defendant 
does  not  owe  the  duty  of  reasonable  care  to 
every  person  lawfully  entering  the  store  of 
the  furniture  company  either  as  officer,  em- 
ploye,- or  customer. 

It  must  be  conceded  at  the  outset  that,  if 
the  lamps  had  been  placed  in  position  by  the 
defendant  in  the  exercise  of  reasonable  care, 
the  plaintiff's  case  must  fail.  The  plaintiff 
rests,  however,  on  the  allegation  that  the 
lamps  were  put  up  in  an  improper  and  inse- 
cure manner,  notwithstanding  the  fact  that 
a  situation  was  presented  which  would  have 
rendered  the  work  absolutely  secure  if  prop* 
erly  performed.  It  Is  to  be  borne  in  mind 
that  these  joists  were  only  16  inches  apart 
and  ran  crosswise  of  the  Store ;  that  the  lamp 
fell  in  about  tbree  months  after  it  was  placed 
in  position.  In  Grlffen  v.  Manice,  166  N.  Y. 
188,  59  N.  E.  925,  52  L.  R.  A.  922,  82  Am.  St 
Rep.  630,  the  point  was  presented  as  to  the 
liability  of  the  landlord  for  the  injury  to  a 
tenant  resulting  from  the  fall  of  an  elevator, 
and  one  of  the  questions  litigated  was  the 
measure  of  care  that  the  landlord  owed  to 
his  tenants  and  the  general  public  properly 
frequenting  the  building  and  using  the  eleva- 
tor. It  was  contended  on  the  one  hand  that 
the  landlord  was  required  to  use  the  utmost 
care  and  diligence,  and  Is  liable  for  the 
slightest  neglect  against  which  human  pru- 
dence and  foresight  might  have  guarded,  and 
upon  the  other  that  the  maintenance  and 
operation  of  the  elevator  required  the  exer- 
cise only  of  reasonable  care.  This  court  de- 
cided that  the  landlord  could  be  held  only 
to  the  exercise  of  reasonable  care.  Cullen,  J., 
writing,  after  citing  Breen  v.  N.  Y.  C.  &  H. 
R.  R.  R  Co.,  109  N.  Y.  297,  16  N.  E.  60,  4 
Am.  St  Rep.  450,  which  held  under  the  pecu- 
liar facts  presented  that  the  defendant  com- 
pany was  liable  only  to  the  exercise  of  rea- 
sonable care,  said:  "I  can  see  no  reason  why 
the  rule  thus  declared  Is  not  applicable  to  all 
cases,  or  why  the  probative  force  of  the  evi- 
dence depends  on  the  relation  of  the  parties. 
Of  course,  the  relation  of  the  parties  may 
determine  the  fact  to  be  proved,  whether  it 
be  the  want  of  highest  care,  or  only  want  of 
ordinary  care,  and,  doubtless,  circumstantial 
evidence,  like  direct  evidence,  may  be  insuf- 
ficient as  matter  of  law  to  establish  the  want 
of  ordinary  care,  though  sufficient  to  prove 
absence  of  the  highest  degree  of  diligence. 
But  the  question  In  every  case  Is  the  same, 
whether  the  circumstances  surrounding  the 
occurrence  are  such  as  to  Justify  the  Jury  in 
inferring  the  fact  in  Issue." 

It  is  true  in  the  case  at  bar  that  the  de- 
fendant company  does  not  occupy  precisely 
the  same  position  as  the  defendant  in  the  case 
above  cited;  but  by  virtue  of  Its  contractual 


relations  with  the  furniture  company,  and  by 
parity  of  reasoning,  it  should  be  held  liable 
to  the  exercise  of  reasonable  care  in  placing 
its  own  property  in  the  store  of  the  furniture 
company,  for  which  It  was  receiving  monthly 
compensation.  To  this  extent  the  defendant 
company  placed  itself  In  the  position  of 
tenant  in  possession  of  the  store  as  to  all  per- 
sons lawfully  entering  it.  In  Dubme  v.  Ham- 
burg-American Packet  Co.,  184  N.  Y.  404,  77 
N.  E.  386,  112  Am.  St  Rep.  615,  this  court 
held  that  a  steamship  company  owes  no  duty 
to  persons  upon  its  pier  awaiting  the  disem- 
barking of  passengers  from  an  Incoming  ves- 
sel, whether  they  are  there  as  mere  licensees 
or  because  of  an  implied  invitation  from  the 
company,  except  to  have  the  pier  In  a  rea- 
sonably safe  condition  for  access,  and  to  exer- 
cise such  ordinary  care  In  the  process  of 
docking  the  vessel  as  to  render  It  reasonably 
safe  for  persons  to  remain  upon  the  pier. 
The  principle  that  we  are  considering  is  here 
applied,  not  to  a  public  place,  but  to  the 
private  property  of  a  steamship  company. 
It  lays  down  that  measure  of  responsibility 
under  which  the  company  rests  as  to  mere 
licensees  or  others  impliedly  invited  upon  the 
premises.  In  Orlfhahn  v.  Krelzer,  62  App. 
Dlv.  413,  70  N.  Y.  Supp.  973,  affirmed  without 
opinion,  171  N.  Y.  661,  64  N.  E.  1121,  it  was 
held  that  the  lessee  of  a  building,  who  sub- 
lets the  same  to  various  tenants,  and  furnish- 
es and  maintains  a  freight  elevator  therein 
for  their  common  use,  owes  to  an  expressman 
who  uses  the  elevator  In  the  lawful  business 
of  one  of  the  sublessees  the  duty  of  exercising 
reasonable  care  to  see  that  the  elevator  Is 
safe.  In  San  Fllippo  v.  American  Bill  Post- 
ing Co.,  188  N.  Y.  514,  81  N.  E.  463.  this  court 
held  that  a  bill-posting  company,  which  had 
the  right  to  maintain  a  billboard  or  sign  on 
the  roof  of  a  building  under  a  formal  lease 
from  the  tenant  In  possession  thereof,  in 
which  the  company  agreed  to  keep  the  roof 
where  the  board  was  erected  In  good  repair, 
and  to  Indemnify  the  tenant  In  possession  of 
the  building  from  any  and  all  damages  and 
claims  that  he  might  be  liable  for  in  conse- 
quence of  the  maintenance  of  the  board,  is 
liable  for  the  personal  Injuries  resulting  from 
the  fall  or  blowing  down  of  the  board  by  rea- 
son of  the  careless  or  unsafe  manner  In  which 
It  had  been  erected. 

It  Is  not  necessary.  In  determining  this 
case,  to  go  to  the  extent  of  holding  that  the 
same  principles  of  law  would  apply  as  In  the 
case  of  an  Insecure  erection  by  a  contractor 
In  the  public  streets  of  arc  lamps  or  any  other 
form  of  construction,  by  reason  of  which 
persons  lawfully  on  the  highway  suffered  In- 
jury. Nor  are  we  called  upon  to  hold  that 
the  rule  of  law  should  apply  as  in  the  cases 
of  race  tracks,  baseball  grounds,  or  other 
places  where  seats  are  erected  for  the  enter- 
tainment of  the  public  generally.  Barrett  v. 
Lake  Ontario  Beach  Imp.  Co.,  174  X.  Y.  310. 
66  N.  E.  968.  61  L.  R.  A.  829.  It  is  true  that 
it  might  be  somewhat  difficult  to  distinguish 
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between  the  cases  of  private  grounds  and 
other  places  where  the  public  are  generally 
entertained,  but  It  Is  quite  sufficient  In  this 
case  to  rest  our  decision  upon  the  rule  of  law 
that  has  been  applied  to  private  premises.  It 
certainly  would  be  a  reproach  to  the  admin- 
istration of  justice  if,  under  the  circumstan- 
ces disclosed  by  this  record,  the  defendant 
company  rests  under  no  liability. 

We  have  been  referred  to  a  large  number 
of  cases  that  are  clearly  distinguishable  from 
the  one  at  bar.  It  seems  unnecessary  to  go 
over  them  in  detail.  Among  them  are  Loop 
v.  Litchfield,  42  N.  Y.  351,  1  Am.  Rep.  513; 
Devlin  v.  Smith,  89  N.  T.  470,  42  Am.  Rep. 
311 ;  Kuelllng  v.  Lean  Mfg.  Co.,  183  N.  Y.  78, 
75  N.  E.  1098,  2  L  R.  A.  (N.  S.)  303,  111  Am. 
St.  Rep.  691.  The  uncontradicted  evidence 
introduced  by  the  plaintiff  establishes  a  clear 
case  for  the  jury,  and  the  complaint  was  er- 
roneously dismissed. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

CTJLLEN,  O.  J.,  and  O'BRIEN,  IIAIGHT, 
WERNER,  and  HISCOCK,  JJn  concur. 
CHASE,  X,  not  sitting. 

Judgment  and  order  reversed,  etc 


(189  N.  T.  323.) 
CITY  OF  ROCHESTER  v.  ROCHESTER  & 

LAKE  ONTARIO  WATER  CO.  et  aL 
(Court  of  Appeals  of  New  York.  Oct.  8,  1907.) 

1.  Waters— Water  Companies— Rights. 

Where  a  water  company  was  authorized  to 
maintain  its  mains  through  a  city  to  furnish 
water  to  other  towns,  and  a  railroad  company, 
on  whose  right  of  way  the  mains  were  laid,  was 
authorized  by  Laws  1890,  p.  108G,  c.  505.  §  7, 
subd.  4,  to  acquire  a  necessary  water  supply, 
the  water  company  could,  without  the  consent 
of  the  city,  furnish  water  to  the  railroad  com- 
pany for  use  as  such  within  the  city  under 
private  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  287.] 

2.  Same. 

Where  a  water  company,  maintaining  con- 
duits from  its  source  of  supply  through  the  city 
of  Rochester,  had  not  acquired  a  valid  fran- 
chise to  furnish  water  to  consumers  along  the 
lines  of  its  conduits  prior  to  the  passage  of 
Laws  1903.  p.  1226.  c.  553,  giving  the  city  a 
monopoly  of  the  right  to  furnish  water  to  Its 
residents,  such  act  was  applicable  to  the  cor- 
poration and  prevented  it  from  furnishing  water 
to  consumers  in  Rochester  without  the  city's 
consent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48.  Waters  and  Water  Courses,  §  287.] 

3.  "iame— Rights  of  Private  Property. 

Where  a  water  company  was  incorporated 
to  pipe  water  from  Lake  Ontario  to  certain 
towns  through  the  city  of  Rochester,  the  com- 
pany had  not  such  a  private  property  right  in 
the  water  as  authorized  it  to  furnish  water  to 
consumers  along  its  right  of  way  through  the 
city  of  Rochester  without  the  city's  consent. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  287.] 

4.  Same— Statutes. 

Transportation  Corporations  Law,  8  82. 
subd.  2,  authorizing  water  companies  to  lay 


their  pipes  through  the  streets  of  an  adjoin- 
ing city,  town,  or  village  to  a  city,  town,  oi 
village  where  the  company  has  a  permit  to  fur- 
nish water,  does  not  authorize  a  water  company 
to  sell  and  distribute  water  in  a  town  in  which 
it  has  not  obtained  a  permit,  though  it  is  au- 
thorized to  use  the  streets  of  such  city  or  town 
for  a  right  of  way. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  48,  Waters  and  Water  Courses,  §  287.] 

5.  Same. 

Transportation  Corporations  Law,  I  81. 
provides  that  every  water  company  shall  supply 
the  authorities  or  any  of  the  inhabitants  of 
any  city,  town,  or  village  through  which  the 
conduits  or  mains  of  such  corporation  may  pass 
or  wherein  such  corporation  may  have  been 
organized  with  pure  water  at  reasonable  rates. 
Held,  that  such  section  contemplates  an  inter- 
vening municipality,  either  having  no  water 
supply  or  an  insufficient  one,  which  might  desire 
a  supply  from  a  company  using  its  territory  as 
a  route  for  access  to  other  municipalities,  but 
did  not  authorize  a  water  company  to  supply 
consumers  in  a  city  through  which  its  mains 
were  located  against  the  protest  of  the  city, 
which  itself  maintained  an  efficient  water  system 
and  had  been  granted  the  statutory  monopoly  of 
the  sale  of  water  within  its  limits. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Waters  and  Water  Courses,  §  287.] 

Appeal  from  Supreme  Court  Appellate 
Division,  Fourth  Department 

Action  by  the  city  of  Rochester  against 
the  Rochester  ft  Lake  Ontario  Water  Com- 
pany and  another.  From  a  judgment  in  favor 
of  plaintiff,  affirmed  by  the  Appellate  Divi- 
sion (100  N.  Y.  Sopp.  1110,  114  App.  Dlv. 
907),  defendants  appeal.  Modified  and  af- 
firmed. 

Albert  H.  Harris,  for  appellants.  W.  W. 
Webb,  Corp.  Counsel,  for  respondent 

CULLEN,  C  J.  This  action  is  brought  by 
the  city  of  Rochester  to  restrain  the  defend- 
ant water  company  from  furnishing,  distribu- 
ting, or  selling  water  within  the  limits  of  the 
city  of  Rochester,  especially  to  the  defendant 
railroad  company.  The  water  company  was 
incorporated  on  the  30th  day  of  December, 
1902,  under  the  transportation  corporations 
law  (Laws  1890,  p.  1137,  c.  566,  amended  by 
Laws  1892,  p.  1170,  c.  617)  for  the  purpose  of 
supplying  water  to  the  villages  of  Brighton 
and  Falrport  and  the  towns  of  Greece,  Gates, 
and  Brighton  in  the  county  of  Monroe,  and 
with  Its  certificate  of  Incorporation  were  filed 
the  consents  of  the  local  authorities  of  said 
villages  and  towns,  as  required  by  section 
80  of  said  law.  The  plan  or  scheme  of  opera- 
tion adopted  by  said  water  company  was  to 
take  its  supply  of  water  from  Lake  Ontario 
and  lay  its  pipes  or  conduits  thence  souther- 
ly though  the  towns  of  Greece  and  Gates  to 
the  city  of  Rochester,  through  the  city  of 
Rochester  to  the  town  of  Brighton,  and  thence 
to  the  village  of  Falrport.  The  railroad 
company  Is  the  owner  and  possessed  of  a 
right  of  way  extending  through  the  entire 
limits  of  the  city  of  Rochester.  About  the 
time  of  Its  incorporation  the  water  company, 
through  assignment,  obtained  from  the  rail- 
road company  the  right  to  lay  its  mains 
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through  tbe  city  of  Rochester  upon  the  right 
of  way  of  the  latter  company,  on  an  agree- 
ment to  furnish  said  railroad  company  water 
at  certain  stipulated  prices.  The  railroad 
right  of  way  is  Intersected  by  many  of  the 
city  streets.  When  the  water  company  sought 
to  lay  Its  mains  through  Rochester  on  the 
railroad  right  of  way,  the  city  authorities 
prevented  It  Thereupon  the  water  company 
brought  an  action  to  restrain  the  city  and 
its  officers  from  obstructing  or  interfering 
with  the  company  in  laying  its  mains.  The 
city  denied  that  tbe  water  company  bad  ac- 
quired by  Its  Incorporation  and  the  consents 
attached  thereto  any  authority  to  enter  with- 
in the  limits  of  the  city  of  Rochester,  and 
also  contended  that  by  two  acts  of  the  Legis- 
lature passed  in  1903  (Laws  1903,  p.  1226, 
c.  553 ;  Laws  1903,  p.  197,  c.  59)  the  company 
was  expressly  prohibited  from  laying  its 
mains  within  the  city  limits.  The  water  com- 
pany was  successful  In  its  suit,  which  was 
brought  on  appeal  to  this  court,  and  the 
judgment  of  the  lower  courts  affirmed.  Roch- 
ester &  Lake  Ontario  Water  Company  v. 
City  of  Rochester,  176  N.  Y.  36,  68  N.  E. 
117.  This  court  held,  through  Halght,  J., 
that  the  transportation  corporations  law,  by 
subdivision  2,  f  82  (Laws  1890,  p.  1151,  c. 
566),  authorized  the  company  to  lay  Its  mains 
through  the  city  of  Rochester,  so  as  to  gain 
access  to  the  town  of  Brighton  and  the  vil- 
lage of  Fairport,  from  the  authorities  of 
both  of  which  it  had  the  statutory  consents, 
and  that,  as  the  company  had  obtained  such 
consents  and  commenced  the  construction  of 
its  work,  It  had  acquired  thereby  a  franchise 
which  subsequent  legislation  could  not  de- 
stroy. On  the  argument  of  the  appeal  and 
In  the  minority  opinion  of  this  court  there 
was  discussed  to  some  extent  the  claim  of 
the  water  company  that  it  had  the  right  to 
furnish  water  to  consumers  along  the  line 
of  Its  mains  in  the  city  of  Rochester.  That 
claim  this  court  expressly  refused topass  upon, 
but,  as  already  said,  placed  Its  decision  upon 
the  ground  that  the  company  had  the  right  to 
lay  mains  through  Rochester  to  reach  the  town 
and  village  beyond.  The  question  thus  left 
open  Is  the  one  now  presented  to  us,  and  pre- 
sented to  us  In  a  double  aspect ;  for  the  rail- 
road company  is  the  owner  of  a  block  of 
buildings  In  the  city  of  Rochester  not  used 
for  railroad  purposes,  but  leased  to  private 
tenants,  and  the  water  company  is  now  fur- 
nishing water  to  its  codefendant,  tbe  rail- 
road company,  not  only  for  railroad  pur- 
poses, but  for  use  In  private  buildings.  In 
this  action  the  Special  Term  held  that  the 
water  company  was  not  authorized  to  furnish 
water  to  the  railroad  company  for  any  pur- 
pose. That  judgment  has  been  affirmed  by 
the  Appellate  Division  (114  App.  Div.  907, 
100  N.  Y.  Supp.  1110)  by  a  divided  court,  and 
an  appeal  Is  now  brought  to  this  court. 

So  far  as  is  Involved  the  right  of  the  rail- 
road company  to  purchase  and  receive  from 
the  water  company  all  tbe  water  that  it  may 


require  for  railroad  purposes,  we  are  quite 
clear  that  tbe  decisions  of  the  courts  below 
were  erroneous.  Whether  the  water  company 
has  a  right  to  sell  water  to  consumers  in  the 
city  of  Rochester  generally  or  not,  the  rail- 
road company  is  by  the  express  terms  of  sub- 
division 4,  §  7,  of  the  railroad  law  (Laws 
1890,  p.  1086,  c.  565),  empowered  to  acquire 
a  supply  of  water  that  may  be  necessary  for 
its  uses  and  purposes,  and  to  build  or  lay 
aqueducts  or  pipes  for  the  purpose  of  convey- 
ing such  water,  and  to  condemn  any  lands 
that  may  be  necessary  therefor.  Therefore 
that  company  could  have  obtained  a  supply 
of  water  from  Lake  Ontario,  or  any  other 
locality  outside  the  city  of  Rochester,  and 
carried  the  supply  through  a  conduit  on  the 
very  line  which  the  water  company  has 
adopted.  The  water  company,  as  determined 
by  our  previous  decision,  had  the  right  to 
maintain  its  conduits  for  the  purpose  of  car- 
rying water  to  the  towns  beyond  the  city. 
So  long  as  neither  railroad  company  nor  wa- 
ter company  exceeded  Its,  franchise  rights, 
the  question  of  what  structure  should  be  em- 
ployed for  the  exercise  of  those  rights  was 
a  matter  that  solely  concerned  tbe  two  com- 
panies. It  was  not  at  all  necessary  that  each 
company  should  build  an  independent  con- 
duit line.  The  parties  could  agree  to  con- 
struct a  single  conduit  to  be  used  in  common 
by  both,  or  either  might  agree  to  build  It  and 
the  other  pay  for  its  use.  This  is  exactly  the 
effect  of  the  agreement  between  the  two  com- 
panies. The  way  in  which  it  is  done  or  bow 
tbe  payments  are  made  is  immaterial.  The 
railroad  contributes  Its  right  of  way,  the 
water  company  builds  the  conduit  line,  and 
tbe  balance  of  the  expense  or  contribution 
between  tbe  two  is  adjusted  by  the  railroad 
company  agreeing  to  pay  so  much  for  the 
water  It  may  use.  The  delivery  of  water  to 
the  railroad  company  under  this  contract  Is, 
therefore,  authorized  under  the  railroad  com- 
pany's charter,  regardless  of  our  determina- 
tion as  to  what  may  be  the  water  company's 
rights. 

The  block  of  private  buildings  owned  by 
the  railroad  company,  but  in  no  sense  used 
or  held  for  public  purposes,  presents,  how-, 
ever,  an  entirely  different  question.  If  Justi- 
fied, it  must  be  justified  solely  under  tbe 
water  company's  charter  rights  or  its  prop- 
erty rights.  Tbe  question  is  one  of  great  im- 
portance to  the  plaintiff,  though  but  a  small 
sum  is  involved  In  this  case,  for  at  great  ex- 
pense it  has  acquired  a  water  supply  and 
constructed  a  plant  for  the  purpose  of  fur- 
nishing water  to  its  inhabitants.  If,  as 
claimed  by  the  appellant  water  company,  It 
has  tbe  right  to  furnish  water  to  all  con- 
sumers in  Rochester  along  the  line  of  its 
mains,  a  competition  will  ensue  by  which  the 
city  may  be  deprived  of  a  very  substantial 
part  of  the  revenue  on  which  It  relies  for  the 
maintenance  of  Its  water  system  and  for  the 
payment  of  the  interest  upon  the  debt  in- 
curred In  tbe  construction  of  that  system. 
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If  the  water  company  should  establish  a 
lower  rate  than  that  fixed  by  the  city,  It  Is 
apparent  that  the  city  would  either  lose  as 
customers  all  consumers  along  the  line  of 
the  water  company's  mains  or  would  be  com- 
pelled to  reduce  its  charges  for  water 
throughout  the  whole  city;  for,  even  if 
not  illegal,  it  would  be  obviously  impracti- 
cable to  charge  one  set  of  customers  one  rate 
and  another  set  of  customers  a  higher  rate. 
By  chapter  653,  p.  1226,  of  the  Laws  of  1903, 
already  referred  to,  it  was  enacted  that  no 
person  or  corporation  should  furnish  or  dis- 
tribute water  within  the  city  of  Rochester, 
from  pipes,  mains,  or  conduits,  except  under 
a  franchise  granted  by  an  ordinance  of  the 
common  council,  and  that  any  such  right,  li- 
cense, or  permission  to  any  person  or  cor- 
poration, other  than  the  city  of  Rochester, 
should  thereby  be  repealed  and  revoked.  If, 
at  the  time  of  the  enactment  of  this  law,  the 
water  company  had  acquired  a  valid  fran- 
chise to  furnish  water  to  consumers  along 
the  line  of  its  mains,  then,  under  our  de- 
cision in  the  previous  litigation  between  these 
parties,  we  may  assume  that  the  statute 
would  be  inoperative  and  Ineffectual  as 
against  that  appellant  We  are,  therefore, 
brought  to  a  consideration  of  the  construc- 
tion and  interpretation  to  be  given  to  the 
various  sections  of  the  transportation  cor- 
porations law  under  which  the  appellant  wa- 
ter company  was  organized,  and  by  which  its 
franchise  was  conferred. 

Before  entering  upon  that  discussion,  how- 
ever, it  may  be  well  to  answer  the  argument 
of  the  appellant  water  company  that  it  Is 
exercising  only  a  property  right,  as  distin- 
guished from  a  franchise  right.  It  Is  urg- 
ed that,  as  It  is  the  owner  of  the  water  in 
the  main  and  can  furnish  water  to  consum- 
ers adjacent  to  its  conduit  without  entering 
upon  the  streets  or  public  places  of  the  city, 
It  Is  exercising  merely  a  right,  which  every 
owner  of  property  possesses,  to  sell  his  prop- 
erty to  whomever  will  buy.  It  Is  insisted 
that,  If  the  owner  of  land  should  upon  his 
property  sink  a  well  or  find  a  spring,  he  may 
sell  the  water  to  an  adjacent  landowner,  and 
deliver  it  by  a  pipe  or  conduit,  so  long  as  he 
does  not  seek  to  enter  upon  public  property, 
and  that  no  law  can  deprive  him  of  that 
right  This  proposition  may  be  conceded,  but 
It  has  no  relevancy  to  the  present  case.  Nei- 
ther water  company  nor  railroad  company 
obtained  the  water  from  the  right  of  way. 
It  is  found  In  the  center  of  the  block  on  pri- 
vate land,  not  because  It  is  a  product  of  that 
land,  but  because  it  has  been  brought  there 
from  a  distant  source,  through  a  pipe  line, 
which  the  water  company  was  enabled  to 
construct  across  the  street  solely  by  virtue 
of  the  franchise  granted  to  it  There  is  no 
analogy  between  such  a  case  and  that  of  a 
private  owner  finding  water  on  his  land  and 
furnishing  it  to  his  neighbor,  without  having 
to  ask  the  privilege  from  any  government 
local  or  state. 


We  now  return  to  a  consideration  of  the 
transportation  corporations  law.  Section  80 
provides  for  the  Incorporation  of  waterworks 
corporations  for  the  purpose  of  supplying  wa- 
ter to  any  of  the  cities,  towns,  or  villages  in 
this  state  and  to  the  inhabitants  thereof. 
But  to  authorize  the  filing  of  the  certificate, 
there  must  be  annexe.!  thereto  a  permit  sign- 
ed and  acknowledge  .'i  by  the  local  authorities 
of  the  municipality  to  be  supplied.  Section 
81  enacts:  "Every  such  corporation  shall 
supply  the  authorities  or  any  of  the  Inhabi- 
tants of  any  city,  town  or  village  through 
which  the  conduits  or  mains  of  such  corpora- 
tion may  pass,  or  wherein  such  corporations 
may  have  organized  with  pure  and  whole- 
some water  at  reasonable  rates  and  cost" — 
and  then  provides  that  contracts  may  be 
made  between  such  municipal  officers  and  the 
company  relative  to  the  terms  and  conditions 
on  which  the  water  shall  be  supplied.  By 
subdivision  2  of  section  82  it  Is  enacted  that 
every  such  corporation  shall  have  the  power 
"to  lay  their  water  pipes  in  any  streets  or 
avenues  or  public  places  of  an  adjoining  city, 
town  or  village,  to  the  city,  town  or  village 
where  such  permit  has  been  obtained."  It 
was  upon  this  last  provision  that  the  decision 
in  the  case  of  Rochester  &  Lake  Ontario  Wa- 
ter Company  v.  City  of  Rochester  (supra) 
proceeded.  It  was  there  said  by  Judge 
Haight,  writing  for  the  majority  of  the  court: 
"The  purpose  of  this  provision  of  the  statute 
Is  manifest  The  Legislature  did  not  pro- 
pose that  one  municipality,  which  happened 
to  be  more  favorably  situated,  should  have 
the  power  to  prevent  another  and  adjoining 
municipality  from  obtaining  water,  where  it 
becomes  necessary  to  pass  through  the  terri- 
tory of  such  adjoining  municipality  to  reach 
the  source  of  supply.  This  was  settled  in  the 
case  of  Village  of  Pelham  Manor  v.  New 
Rochelle  Water  Company,  143  N.  Y.  532,  38 
N.  E.  711."  In  the  earlier  case  the  village 
of  Pelham  Manor  sought  to  restrain  the  wa- 
ter company,  which  was  authorized  to  sup- 
ply water  to  the  village  of  New  Rochelle, 
from  connecting  two  dead  ends  of  pipes  along 
a  highway  In  Pelham  Manor.  This  court 
held  that  the  section  last  cited  empowered 
the  company  to  lay  its  main,  though  In  an 
adjoining  village,  because  the  trial  court 
found  that  the  connection  was  necessary  to 
properly  furnish  and  distribute  the  water  in 
New  Rochelle.  Judge  O'Brien  there  said: 
"So  long  as  the  defendant  was  without  pow- 
er to  add  to  Its  revenues  by  furnishing  water 
to  the  plaintiff  or  any  of  its  inhabitants,  no 
great  mischief  is  to  be  apprehended  from 
any  extensive  use  of  the  streets  by  the  'de- 
fendant. But  the  Legislature  evidently  an- 
ticipated that  a  water  company,  in  perform- 
ance of  its  functions  of  supplying  the  town 
and  every  part  of  it  which  granted  the  per- 
mit, with  water,  might,  for  some  reason,  find 
it  necessary  to  cross  the  boundary  line  of  an 
adjoining  town  and  use  Its  highways,  not  for 
the  purpose  of  supplying  that  town,  but  for 
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the  purpose  of  properly  and  effectively  ex- 
ecuting the  purpose  of  its  creation."  There- 
fore no  franchise  to  sell  and  distribute  water 
In  a  town  in  which  the  company  has  not  ob- 
tained a  permit  can  be  predicated  on  the 
right  given  in  this  section  to  lay  mains  in  an 
adjoining  town,  and  we  understand  that  the 
claim  of  the  appellants  is  based,  not  on  this 
section,  but  on  section  81. 

As  already  quoted,  that  section  provides: 
"Every  sucb  corporation  shall  supply  the  au- 
thorities or  any  of  tbe  inhabitants  of  any 
city,  town  or  village  through  which  the  con- 
duits or  mains  of  such  corporation  may  pass, 
or  wherein  such  corporations  may  have  or- 
ganized, with  pure  and  wholesome  water  at 
reasonable  rates  and  cost."  This  section  as 
originally  enacted  read:  "Every  such  cor- 
poration shall  supply  tbe  authorities  or  in- 
habitants of  any  town  or  village  where  they 
have  been  organized  with  pure  and  whole- 
some water,"  etc.  By  chapter  617,  p.  1170,  of 
the  Laws  of  1892,  the  section  was  amended 
so  as  to  read  in  its  present  form.  It  Is  con- 
tended that  by  the  addition  of  the  language 
"through  which  the  conduits  or  mains  of  such 
corporation  may  pass"  the  water  companies 
were  given  the  additional  franchise  to  fur- 
nish water  along  the  line  of  their  mains  in 
municipalities  in  which  they  had  obtained 
no  consent.  We  think  such  a  construction 
inadmissible.  It  may  well  be  doubted  wheth- 
er the  section  confers  a  franchise  at  all.  It 
seems  rather  to  impose  a  duty.  However  this 
may  be,  we  are  of  opinion  that  the  whole 
scheme  of  the  statute  is  opposed  to  the  con- 
struction for  which  the  appellants  contend. 
It  is  to  be  observed,  first,  that  no  valid  incor- 
poration of  a  waterworks  company  can  be 
effected  unless  the  consent  of  some  municipal- 
ity is  obtained.  The  certificate  of  incorpora- 
tion must  state  the  municipalities  to  be  fur- 
nished with  water,  and  there  must  be  annex- 
ed to  that  certificate  "and  as  a  part  thereof" 
the  permits  from  the  local  authorities  "au- 
thorizing the  formation  of  such  corporation 
for  the  purpose  of  supplying  such  village  or 
town  with  water."  Despite  the  amendment 
of  1892  the  Legislature  cannot  have  Intended 
to  give  to  the  local  authorities  in  one  mu- 
nicipality power  to  grant  a  franchise  in  an- 
other municipality.  In  his  opinion,  in  the 
first  litigation  between  these  parties,  Judge 
HaJght  further  said:  "We  fully  recognize  the 
Justice  of  the  provision  which  permits  the 
laying  of  water  pipes  through  an  adjoining 
municipality,  and  thus  preventing  such  mu- 
nicipality from  depriving  Its  neighbors  from 
receiving  a  supply  of  water,  where  such  mu- 
nicipality happens  to  intervene  between  the 
source  of  supply  and  the  place  of  distribu- 
tion. •  •  •  We  think,  however,  that  the 
Legislature  might  properly  have  placed  some 
restriction  upon  the  use  of  the  streets  in 
cities,  and  possibly  in  villages,  that  should  be 
made  by  water  companies;  that  the  city  or 
village  authorities  should  be  given  some  voice 


as  to  the  streets  that  should  be  used,  and  the 
place  and  manner  in  which  the  pipes  should 
be  laid  therein;  and  that  it  should  not  be 
left  entirely  to  the  Judgment  and  discretion 
of  the  officers  of  the  water  company  to  place 
its  pipes  wherever  they  please,  without  re- 
gard to  the  wishes  or  reasons  of  the  officers 
of  the  city  who  may  desire  to  have  them 
placed  elsewhere."  The  evils  pointed  out  by 
Judge  Haight  that  might  result  from  leaving 
to  the  water  company  the  unrestricted  selec- 
tion of  its  route  through  any  intervening  city 
or  village  are  sufficiently  great,  but  they 
would  be  Immeasurably  increased  If  we  were 
to  Interpret  the  statute  as  authorizing  the 
company  to  furnish  water  to  consumers  along 
the  line  of  Its  mains  In  the  intervening  mu- 
nicipality. If  such  were  the  law,  then  the 
company  would  not  select  the  best  and  most 
available  route  for  conveying  the  water  to 
the  municipality  it  had  contracted  to  furnish, 
but  one  on  which  it  might  pick  up  the  most 
trade  and  the  most  valuable  custom  in  the 
intervening  municipality  for  which  it  had  no 
permit,  and  a  permit  from  an  insignificant 
village  or  town  might  be  made  the  pretense 
for  invading  the  territory  of  a  large  city. 

The  appellants  In  their  argument  on  this 
appeal  limit  their  claim  to  furnish  water  to 
such  consumers  as  they  may  be  able  to  reach 
without  going  through  the  public  streets. 
The  language  of  the  statute  does  not  seem  to 
admit  of  this  limitation.  The  statute  reads: 
"Every  such  corporation  shall  supply  the  au- 
thorities or  any  of  the  inhabitants  of  any 
city,  town  or  village  through  which  the  con- 
duits or  mains  of  such  corporation  may 
pass."  There  is  no  limitation  to  inhabitants, 
the  property  of  whom  lies  adjacent  to  or 
along  the  line  of  the  company's  mains.  Sure- 
ly the  mains  of  the  appellant  water  company 
pass  through  the  city  of  Rochester,  and  If 
by  this  section  It  obtained  a  franchise  to  fur- 
nish any  of  the  Inhabitants  of  that  city  with 
water  we  do  not  well  see  why  it  may  not  in- 
vade the  whole  territory  of  the  city.  In  fact, 
any  construction  of  the  provision  of  section  81 
which  would  confer  upon  a  water  company 
organized  to  supply  water  to  an  adjacent 
town  any  franchise  to  supply  water  In  an 
intervening  town  must  lead  to  most  incon- 
gruous and  unreasonable  results,  while,  on 
the  other  hand,  the  section  may  easily  be 
given  a  natural  and  reasonable  effect  The 
statute  contemplates  the  case  of  an  Interven- 
ing municipality  which,  having  either  no  wa- 
ter supply,  or  an  Insufficient  one,  might  de- 
sire to  obtain  a  supply  from  some  company 
which  had  used  Its  territory  as  a  route  for 
access  to  other  municipalities.  In  such  case 
the  authorities  of  the  intervening  municipal- 
ity might  offer  a  permit  to  the  water  com- 
pany, and  thereupon  It  would  become  the 
duty  of  the  company  to  contract  to  furnish 
water  to  such  municipality  and  its  inhab- 
itants on  reasonable  terms,  a  duty  which 
might  be  enforced  by  legal  procedure.  Until, 
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however,  each  permit  Is  obtained  the  water 
company  obtains  no  rights  to  furnish  water 
In  the  Intervening  municipality.  ■ 

As  the  appellant  water  company  had  at 
the  time  of  the  enactment  of  chapter  653,  p. 
1226,  of  the  Laws  of  1903,  neither  franchise 
nor  property  right  to  sell  and  furnish  its 
water  in  the  city  of  Rochester,  that  Btatute 
was  valid.  It  practically  gave  to  the  city  of 
Rochester  within  its  limits  a  monopoly  of 
the  sale  of  water  by  any  system  of  public 
distribution.  It  had,  therefore,  sufficient 
standing  to  maintain  this  action.  Mayor,  etc, 
of  N.  Y.  v.  Starin,  106  N.  T.  1,  12  N.  B.  631; 
Same  v.  New  Jersey  Steamboat  Navigation 
Oo„  106  N.  Y.  28,  12  N.  EL  435.  Indeed,  on 
this  subject  Judge  Halght  said  in  Rochester 
A  Lake  Ontario  Water  Co.  v.  City  of  Roches- 
ter, supra:  "Under  the  statute,  as  we  have 
seen,  the  company  has  the  right  to  run  Its 
mains  through  the  city,  in  order  to  comply 
with  the  purposes  of  Its  grant  When  it  at- 
tempts to  supply  water  to  the  inhabitants  of 
the  city  within  its  territorial  limits,  Its  pow- 
er to  do  so  may  then  be  questioned  by  the 
municipality,  and  the  courts  may  then  be 
called  upon  to  determine  the  extent  of  its 
powers  in  that  regard." 

The  judgments  of  the  Special  Term  and  of 
the  Appellate  Division  should  be  modified,  so 
as  to  except  from  the  injunction  therein 
granted  such  water  as  the  appellant  the 
New  York  Central  &  Hudson  River  Railroad 
Company  may  take  for  use  for  railroad  pur- 
poses, and,  as  modified,  affirmed,  without 
costs  of  this  appeal  to  either  party. 

EDWARD  T.  BARTLETT,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  and  HIS- 
COCK,  JJ.,  concur.   GRAY,  J.,  not  sitting. 

Judgments  affirmed. 

(189  N.  T.  36L) 

ZELLER  v.  LEITER. 

(Court  of  Appeals  of  New  York  Oct.  20,  1907.) 

L  Gaming  —  Gambling  Tbanbaction  —  Evi- 
dence—Intent. 

Where,  in  an  action  on  a  note  given  in 
settlement  of  losses  on  transactions  in  grain,  de- 
fendant claimed  that  the  transactions  were  in- 
tended by  both  parties  to  be  settled  by  a  pay- 
ment of  differences,  and  that  neither  intended 
an  acceptance  or  delivery  of  the  grain  purchased 
and  sold,  defendant,  after  having  testified  that 
he  intended  simply  to  settle  on  differences,  was 
also  entitled  to  show,  by  conversations  had  with 
the  other  parties  to  the  transactions,  that  soch 
was  also  their  Intention. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  24,  Gaming,  5  101.] 

2.  S ami— Validity  of  Contract. 

A  contract  made  in  good  faith  for  the  ac- 
tual sale  of  grain  deliverable  within  a  specified 
time  in  the  future  is  not  a  gambling  transac- 
tion, within  Hurd's  Rev.  St.  111.  1905,  pp.  698- 
700,  prohibiting  gambling  transactions  in  grain 
or  other  commodities  for  future  delivery. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  24,  Gaming,  |  22.] 


8.  Sam»— Intkntion— SrmjcMiiiT  of  Ditrra- 

XNCES. 

A  contract  for  the  purchase  of  grain  for 
future  delivery,  where  both  parties  intend  to  set* 
tie  by  the  payment  of  differences  without  any  de- 
livery, is  a  gambling  transaction,  and  insuffi- 
cient to  support  a  note  given  in  settlement  of 
losses. 

[Ed.  Note,— For  cases  in  point  see  Cent  Dig. 
vol.  24,  Gaming,  Si  25,  26.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  William  F.  Zeller  against  Joseph 
Letter.  A  judgment  in  favor  of  plaintiff  was 
affirmed  by  the  Appellate  Division  (114  App» 
Dlv.  148,  99  N.  Y.  Supp.  624),  and  defendant 
appeals.  Reversed. 

Alton  B.  Parker,  for  appellant  Win.  F. 
Gold  beck,  for  respondent 

WILLARD  BARTLETT,  J.  This  is  an  ac- 
tion on  a  promissory  note  made  at  Chicago 
on  December  15, 1898,  whereby  the  defendant 
promised  to  pay  to  the  order  of  Allen,  Grler 
&  Zeller  Company  in  that  city  three  years 
after  date  the  sum  of  $52,021.97,  with  interest 
at  the  rate  of  8  per  cent  per  annum.  The 
defense  was  that  the  plaintiff,  being  the  liqui- 
dating trustee  of  Allen,  Grler  &  Zeller  Com- 
pany, an  Illinois  corporation,  and  formerly 
its  treasurer,  had  acquired  the  note  with  full 
cognizance  of  the  fact  that  it  was  given  for 
a  balance  arising  out  of  wagering  contracts 
for  the  purchase  of  wheat  and  other  grain, 
and  consequently  that  It  was  void  under  the 
law  of  Illinois,  where  the  said  note  was  giv- 
en and  was  payable.  After  the  defendant 
had  Introduced  evidence  In  support  of  this 
affirmative  defense,  and  had  sought  to  give 
other  evidence,  which  was  excluded  upon  ob- 
jection and  over  his  exception,  the  trial 
court  directed  a  verdict  against  him  for  the 
full  amount  of  the  note,  with  Interest  The 
Judgment  entered  upon  this  verdict  has  been 
unanimously  affirmed  by  the  Appellate  Divi- 
sion. 

The  Illinois  statutes  upon  which  the  de- 
fense is  based  read  as  follows : 

"Sec.  180.  Gambling  in  Grain.  Whoever 
contracts  to  have  or  give  to  himself  or  an- 
other the  option  to  sell  or  buy,  at  a  future 
time,  any  grain,  or  other  commodity  •  •  • 
or  corners  the  market  or  attempts  to  do  so 
in  relation  to  any  of  such  commodities,  shall 
be  fined  not  less  than  $10  nor  more  than 
$1,000,  or  confined  in  the  county  Jail  not  ex- 
ceeding one  year,  or  both,  and  all  contracts 
made  In  violation  of  this  section  shall  be  con- 
sidered gambling  contracts,  and  shall  be  void, 

"Sec.  131.  Gaming  Contracts  All  promises, 
notes,  bills,  bonds,  covenants,  contracts,  agree- 
ments, Judgments,  mortgages,  or  other  securi- 
ties, or  conveyances  made,  given,  granted, 
drawn  or  entered  into  or  executed  by  any 
person  whatsoever  where  the  whole  or  any 
part  of  the  consideration  thereof  shall  be  for 
any  money,  property  or  other  valuable  thins 
won  by  any  gaming  see  shall  be  void 
and  of  no  effect** 
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"Sec.  136.  No  assignment  of  any  bill,  note, 
bond,  covenant,  agreement,  Judgment,  mort- 
gage or  other  security  or  conveyance  as  afore- 
said shall  in  any  manner  affect  the  defense 
of  the  person  giving,  granting,  drawing,  en- 
tering into  or  executing  the  same,  or  the 
remedies  of  any  person  interested  therein." 

Cr.  Code  111.  c  38;  Hurd's  Rev.  St  111. 
1905,  pp.  698-700. 

It  was  conceded  by  counsel  for  the  plain- 
tiff upon  the  trial  that,  If  a  defense  under 
these  statutes  was  good  against  the  payee  of 
a  note,  it  was  good  against  the  indorsee. 
The  defendant  endeavored  to  establish  a  de- 
fense thereunder  against  the  payee  by  testi- 
fying that  it  was  not  his  intention  at  the 
time  of  making  any  of  the  contracts  which 
formed  the  basis  of  the  note  in  suit  to  call 
for  wheat  or  deliver  wheat,  but  that  he  In- 
tended simply  to  settle  with  Allen,  Grier  & 
Zeller  Company  on  differences.  His  counsel, 
realizing  that  the  defendant's  intention,  alone 
and  of  Itself,  was  not  enough  to  bring  the  con- 
tracts within  the  prohibition  of  the  law,  but 
that  such  intention  must  be  shared  by  the 
other  party  as  well,  tried  to  prove  the  exist- 
ence of  a  like  intention  on  the  part  of  Allen, 
Grier  &  Zeller  Company,  by  asking  the  de- 
fendant whether  he  had  any  conversation 
with  any  member  of  that  concern  which 
would  tend  to  show  what  their  Intention  was. 
This  question  was  objected  to  as  leading,  and, 
If  the  ruling  of  the  learned  trial  Judge  in  sus- 
taining the  objection  had  been  limited  to  the 
form  of  the  interrogation,  counsel  for  the  de- 
fendant would  doubtless  have  changed  It. 
But  the  court  went  further  than  counsel  for 
the  plaintiff,  and  declared  that  the  question 
was  Incompetent,  saying,  'The  court  also  ex- 
cludes it  as  incompetent,"  thus  giving  coun- 
sel for  the  defendant  to  understand,  in  the 
plainest  and  most  unmistakable  manner,  that 
the  court  would  not  permit  the  defendant  to 
prove,  by  means  of  conversations  between  him 
and  the  payees  of  the  note,  that  they  shared 
his  intention  merely  to  speculate  In  differ- 
ences In  the  market  value  of  grain,  without 
contemplating  any  actual  delivery  or  receipt 
thereof. 

I  think  that  the  defendant's  exception  to 
this  ruling  presents  error  which  requires  the 
reversal  of  this  Judgment  If  I  understand 
the  position  of  the  learned  Appellate  Division 
on  this  question,  It  Is  that  the  ruling  was  cor- 
rect under  the  authority  of  Scanlon  v.  War- 
ren, 169  111.  142,  48  N.  E.  410.  That  case, 
however,  so  far  as  it  has  any  possible  appli- 
cation here,  only  decided  that  the  undisclosed 
intention  of  one  party  to  a  grain  contract  to 
violate  the  law,  or  make  a  contract  which 
could  not  be  enforced,  did  not  affect  the  right 
of  the  other  party  to  recover  money  advanced 
upon  an  agreement  which  by  its  terms  was 
legally  valid.  The  court  says:  "It  was  not 
claimed  that  his  Intention  in  this  respect  was 
communicated  to  the  plaintiffs,  or  that  they 
had  any  conversation  with  him  on  that  sub- 
ject"   Here,  on  the  contrary,  the  manifest 


effort  of  defendant's  counsel,  In  which  he  wa» 
thwarted  by  the  ruling  of  the  trial  Judge, 
was  to  prove  a  conversation  with  the  payees 
of  the  note  In  suit  which  would  show  that 
they  shared  the  plaintiff's  intention  as  to 
what  was  to  be  the  character  of  the  contract 
between  them.  "I  am  asking  for  a  conversa- 
tion between  him  and  the  plaintiffs,"  said 
counsel  for  the  defendant,  to  which  the  court 
responded,  "I  understand  that  fully." 

The  learned  counsel  for  the  respondent 
seeks  to  uphold  the  ruling  which  I  have  dis- 
cussed on  the  ground  that  the  question  which 
the  court  would  not  allow  to  be  put  to  the 
witness  related  only  to  put  and  call  transac- 
tions, as  distinguished  from  contracts  for  the 
future  delivery  of  grain ;  and  he  argues  that, 
inasmuch  as  puts  and  calls  are  Illegal  under 
the  law  of  Illinois,  irrespective  of  the  inten- 
tion of  the  parties,  the  exclusion  of  the  evi- 
dence which  the  question  called  for  was 
harmless.  The  following  extract  from  the 
record  will  show  precisely  what  the  counsel 
for  the  defendant  sought  to  obtain  from  the 
witness :  "Q.  I  ask  you,  now,  was  It  your  In- 
tention, at  the  time  these  contracts  or  any 
one  of  them  was  made,  to  call  for  wheat  on 
call  contracts,  or  to  tender  the  wheat  on  the 
put  contract,  or  merely  to  settle  upon  differ- 
ences? A.  No.  Q.  It  was  not  your  Inten- 
tion? A.  Simply  to  settle  on  differences.  Q. 
Did  you  have  any  conversation  with  any 
member  of  the  firm  of  the  Allen,  Grier  &  Zel- 
ler Company  which  would  tend  to  show  what 
their  Intention  was?  Mr.  Goldbeck:  I  ob- 
ject to  this  question  as  leading.  The  Court: 
Objection  sustained.  I  think  you  might  add 
incompetent,  but  the  court  excludes  It  also  as 
incompetent.  He  cannot  give  his  opinion  as 
to  that  Mr.  Baldwin :  I  am  asking  now  for 
a  conversation  between  himself  and  the  plain- 
tiffs. The  Court:  I  understand  that  fully. 
(Exception.)" 

The  impression  made  upon  my  mind  In 
reading  these  questions,  and  the  succeeding 
colloquy  Is  that  the  Inquiry  of  counsel  con- 
ducting the  examination  was  designed  to  re- 
late and  did  relate  to  all  the  grain  contracts 
out  of  which  grew  the  note  In  suit,  whether 
those  contracts  were  put  and  call  transactions 
or  contracts  for  the  future  delivery  of  grain. 
If  my  view  in  this  respect  is  correct,  the  er- 
ror In  excluding  the  evidence  is  manifest; 
but  If  I  am  wrong  In  this  regard,  and  we  are 
to  ascribe  to  the  question  the  restrictive 
meaning  assigned  to  it  by  counsel  for  re; 
spondent,  I  think  It  was  error  to  refuse,  to 
permit  the  defendant  to  answer  whether  it 
was  his  own  Intention  to  accept  any  delivery 
of  wheat  upon  the  contracts  for  future  deliv- 
ery- The  learned  Appellate  Division  upheld 
the  ruling  of  the  trial  court  sustaining  an  ob- 
jection to  a  question  designed  to  elicit  a  state- 
ment of  the  defendant's  Intention  as  to  such 
contracts  upon  the  ground  that  the  question 
did  not  call  for  the  further  fact  as  to  wheth- 
er or  not  the  defendant  had  communicated 
his  Intention  to  his  brokers,  saying  that  if 
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the  defendant  had  entertained  an  Intention 
not  to  accept  delivery,  and  did  not  communi- 
cate that  intention  to  them,  the  evidence  was 
immaterial  under  the  authority  of  Scanlon 
v.  Warren,  supra.  This  would  be  all  very 
well,  If  it  were  possible  for  counsel  to  prove 
his  entire  case  or  defense  by  the  answer  to 
a  single  question.  In  order  to  establish  the 
existence  of  a  Joint  intention  in  the  minds 
of  both  parties  that  there  should  be  no  actual 
deliveries  of  grain  In  fulfillment  of  contracts 
purporting  to  provide  for  such  deliveries,  it 
was  essential  to  prove  the  existence  of  such 
intention  in  the  mind  of  each  party;  and  it 
was  perfectly  proper  to  attempt  to  do  this 
first  by  inquiring  of  the  defendant  what  his 
Intention  was,  and  then  to  follow  that  up, 
if  possible,  by  proof  of  the  intention  of  the 
other  party  to  the  contract  The  Illinois  au- 
thorities involving  the  construction  of  the 
statutes  of  that  state  directed  against  gam- 
bling contracts  in  grain  all  agree  that  the  in- 
tention that  there  shall  be  no  actual  delivery 
must  co-exist  in  the  minds  of  both  parties  to 
the  contract ;  and,  when  the  trial  court  in  the 
present  case  prevented  the  defendant  from 
testifying  as  to  what  his  intention  was,  it 
prevented  him  from  proving  an  essential  ele- 
ment of  his  defense.  No  *matter  what  he 
might  afterwards  establish  as  to  the  inten- 
tion of  the  other  parties  to  the  contract,  this 
would  not  suffice  to  render  the  agreement  il- 
legal, in  the  absence  of  proof  as  to  his  own 
intention ;  and  this  proof,  as  we  have  already 
seen,  he  was  precluded  from  giving. 

Our  attention  Is  called  in  behalf  of  the  re- 
spondent to  a  number  of  decisions  to  the  ef- 
fect that  a  contract  made  in  good  faith  for 
the  actual  sale  of  grain  deliverable  within 
a  specified  time  in  the  future  Is  not  a  gam- 
bling contract  within  the  meaning  of  the  Il- 
linois statutes.  White  v.  Barber,  123  U.  S. 
392,  8  Sup.  Ct  221,  31  L.  Ed.  243;  Logan  v. 
Muslck,  81  111.  415 ;  Cole  v.  Mllmlne,  88  111. 
349.  I  do  not  understand,  however,  that  the 
correctness  of  this  proposition  Is  questioned 
by  counsel  for  the  appellant  His  position  is 
simply  that  the  contract  for  the  purchase  and 
sale  of  grain  between  parties  who  have  no 
Intention  of  receiving  or  delivering  any  grain, 
but  intend  to  settle  by  the  payment  of  differ- 
ences between  the  contract  price  of  the  grain 
.and  Its  market  price  when  sold,  is  a  gam- 
bling contract,  which  cannot  be  enforced,  and 
that  a  note  made  and  delivered  in  settlement 
of  losses  In  such  a  transaction  Is  not  enforce- 
able In  law.  See  Jamleson  v.  Wallace,  167 
III.  388,  47  N.  E.  762,  59  Am.  St.  Rep.  302; 
Pearce  v.  Foote,  113  111.  228,  55  Am.  Rep.  414. 
The  conversations  between  the  parties  to  a 
contract  which  is  alleged  to  have  been  of  this 
objectionable  character  must  always  be  ma- 
terial evidence  as  to  the  true  nature  of  the 
transaction,  as  appears  by  the  opinion  of  the 
Supreme  Court  of  Illinois  in  the  case  last  cit- 
ed. Not  only  so,  but  as  was  said  by  the 
court  in  Jamleson  v.  Wallace,  supra,  the  in- 
tention of  the  parties  may  be  established,  not 


merely  by  their  assertions,  but  by  all  the  at- 
tending circumstances  of  the  transaction. 
"The  question  of  Intention  is  a  question  for 
the  Jury,  or  for  the  court,  to  be  determined 
by  a  consideration  of  all  the  evidence.  The 
intention  of  the  parties  in  such  cases  may  be 
determined  from  the  nature  of  the  transac- 
tion, and  from  the  manner  and  method  of  car- 
rying on  the  business.  *  •  •  It  makes  no 
difference  whether  the  real  intention  is  form- 
ally expressed  In  words  or  not,  if  the  facts 
and  circumstances  in  proof  show  that  It  was 
the  real  understanding  that  there  should  be 
no  actual  purchase  and  no  delivery  or  accept- 
ance of  the  property,  involved  in  the  contract 
but  merely  an  adjustment  of  damages  upon 
differences." 

In  the  new  trial,  which  must  be  granted  in 
this  case  by  reason  of  the  erroneous  rulings 
which  we  have  considered,  a  greater  liberali- 
ty on  the  part  of  the  trial  court  in  the  admis- 
sion of  evidence  will  undoubtedly  lead  to  a 
true  ascertainment  of  the  character  of  the 
transactions  which  gave  rise  to  the  note  in 
suit 

CULLEN,  C.  J„  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  and  HIS- 
COCK,  JJ.,  concur. 

Judgment  reversed,  etc 

(188  N.  Y.  668) 

STORM  et  al.  v.  McGROVER  «t  a!. 
(Court  of  Appeals  of  New  York.  Oct  29.  1907.) 

1.  Appeal — Reversal — Grounds  —  Ebeob  of 
Law. 

Where  a  decision  of  the  trial  court  that  the 
committee  of  a  lunatic  paid  the  consideration 
for  a  conveyance  of  land  to  such  committee  out 
of  money  belonging  to  the  lunatic  was  without 
evidence  to  support  it.  such  decision  constituted 
error  of  law.  for  which  the  Judgment  was  prop- 
erly reversed. 

2.  Same— Decision  of  Intebmediate  Court— 
Review  of  Facts. 

Where  a  trial  court's  finding  that  the  con- 
sideration for  land  purchased  by  a  lunatic's 
committee  in  her  own  name  "did  not  consist 
wholly  and  entirely  of  funds  belonging  to"  the 
lunatic  was  unanimously  affirmed  by  the  Appel- 
late Division,  the  facts  in  support  of  such  find- 
ing could  not  be  reviewed  on  a  further  appeal 
to  the  Court  of  Appeals. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal. and  Error,  §§  4322-4352.] 

8.  Trusts-— Resulting  Trusts. 

Where  a  lunatic's  committee  did  not  pay 
for  land,  the  title  to  which  was  taken  in  the 
committee's  own  name,  entirely  out  of  the  funds 
of  the  lunatic  no  trust  resulted  in  the  lunatic'f 
favor. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  47,  Trusts,  §§  111,  112.] 

4.  Descent  and  Distribution  —  Estates 
Descendible— Lunatic's  Committee— Mis- 
use of  Funds. 

Where  a  lunatic's  committee  used  a  por- 
tion of  the  lunatic's  funds  with  which  to  pay  for 
land,  the  title  to  which  was  taken  in  the  com- 
mittee's name,  the  lunatic  acquired  no  legal  es- 
tate in  the  land  which  would  descend  to  his 
heirs  at  law. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  16,  Descent  and  Distribution,  |J  33-35.] 
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6.  Liens— Equitable  Liens. 

Where  a  lunatic's  committee  need  certain 
of  the  lunatic's  funds  to  pay  a  portion  of  the 
consideration  for  land  taken  in  the  committee's 
name,  the  lunatic  acquired  an  equitable  Hen  on 
the  land  for  whatever  money  belonging  to  him 
that  could  be  traced  Into  such  consideration. 
6.  Descent  and  Distribution  —  Personal 
Property. 

Where  a  lunatic's  committee  used  certain 
of  the  lunatic's  funds  to  pay  a  portion  of  the 
consideration  for  land  taken  in  the  committee's 
name,  the  lunatic's  equitable  lien  in  the  land 
for  the  amount  of  his  money  so  used  passed  as 
personal  estate  to  his  next  of  kin,  and  not  to 
his  heirs. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Theresa  Storm  and  others  against 
Sophie  McQ rover  and  others.  From  a  judg- 
ment of  the  Appellate  Division  (100  N.  Y. 
Supp.  1145,  114  App.  Dir.  910),  unanimously 
affirming  a  Judgment  in  favor  of  defendants, 
plaintiffs  appeal.  Affirmed. 

Eugene  Conn,  for  appellants.  Robert  H. 
Barnett,  for  respondents. 

GRAY,  J.  I  think  that  the  reversal  by 
the  Appellate  Division  of  the  former  Judg- 
ment recovered  by  the  plaintiffs,  upon  the 
law,  was  correct  The  decision  by  the  trial 
court  that  the  committee  of  the  lunatic  paid 
the  consideration  for  the  conveyance  to  her- 
self of  the  land  In  question  out  of  the  moneys 
belonging  to  the  lunatic  was  without  evi- 
dence to  support  it  This  constituted  error 
of  law,  for  which  the  judgment  was  proper- 
ly reversed.  The  judgment  upon  this  last 
Mai  has  been  unanimously  affirmed  by  the 
Appellate  Division  and  this  court  is  preclud- 
ed from  reviewing  the  facts,  upon  which  the 
court  has  found  that  the  purchase  considera- 
tion paid  by  the  wife  of  the  lunatic,  who 
was  also  his  committee,  and  to  whom  the  con- 
veyance was  made,  "did  not  consist  wholly 
and  entirely  of  funds  belonging  to"  her  ward. 
No  trust  therefore,  resulted  in  favor  of  the 
lunatic,  nor  any  legal  estate  which  would 
descend  to  his  heirs  at  law,  within  the  au- 
thority of  Schierloh  v.  Schierloh,  148  N.  Y. 
103,  42  N.  E.  409,  and  of  Leary  v.  Corvln, 
181  N.  Y.  222,  78  N.  B.  984.  I  find  no  error 
Justifying  a  reversal  of  the  determination 
below,  and  therefore  the  judgment  should  be 
affirmed,  but  without  prejudice,  however,  to 
any  proceeding  by  the  administratrix  of  the 
deceased  lunatic  to  subject  the  land  in  ques- 
tion to  an  equitable  lien  for  whatever  mon- 
eys of  her  intestate  can  be  traced  into  the 
consideration  paid  therefor.  If  thus  unau- 
thortzedly  Invested  by  the  committee,  the 
right  to  compel  an  account  as  to  them  vested 
In  the  legal  representative  of  the  lunatic. 
Upon  the  lunatic's  death  the  interest  In  the 
land  would  go,  as  personal  estate,  to  his 
next  of  kin  and  not  to  his  heirs;  for  the 
product  of  the  moneys  would  follow  their 
nature,  so  long  as  they  could  be  ascertained. 
The  case  of  Awdley  v.  Awdley,  2  Vernon, 
192,  Is  somewhat  similar  In  its  facts,  and  it 
Is  In  point  as  an  authority.  See,  also,  Earl 
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of  Winchelsea  v.  Norcllffe,  1  Vernon,  433.  and 
Lockman  v.  Reilly,  95  N.  Y.  64.  In  the  case 
of  Reld  v.  Fitch,  11  Barb.  899,  the  plaintiff 
was  the  son  of  the  lunatic,  and  therefore  next 
of  kin,  as  well  as  heir  at  law.  The  Judg- 
ment In  that  case  was  correct ;  but,  in  so  far 
as  the  opinion  held  that  on  the  purchase  of 
the  land  with  the  lunatic's  moneys,  a  trust 
resulted,  which  descended  as  a  legal  estate 
to  the  lunatic's  heirs  at  law,  we  should  not 
follow  it 

OULLEN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  WERNER,  WILLARD 
BARTLETT,  and  HISCOCK,  JJ,  concur. 

Judgment  affirmed. 


CU»  N.  Y.  868.) 

MacARDELL  et  at  v.  OLCOTT  et  aL 

(Court  of  Appeals  of  New  York.  Oct  29.  1907.) 

L  Appeaii — Unanimous  Decision  —  Concur- 
rence in  Result. 

A  decision  by  the  Appellate  Division  may 
be  unanimous,  though  on*  or  mora  justices  con- 
cur only  in  the  result 

2.  Same— Amendment  of  Oboes— Court  Dif- 
ferently Constituted. 

The  Appellate  Division  at  a  subsequent  ses- 
sion, with  different  justices,  may  determine  that 
each  Individual  justice  taking  part  in  an  original 
decision  concurred,  and  direct  an  amendment 
of  the  order  and  judgment  so  as  to  show  unanim- 
ity in  the  decision ;  such  amendment  being  based 
on  proof  of  concurrence. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol  8,  Appeal  and  Error,  ||  4636-4640.] 

8.  Judgment—  Determination  or  Au  Is- 
sues. 

Plaintiffs,  on  behalf  of  a  corporation,  sued 
many  defendants,  including  a  majority  stock- 
holder, alleging  that  defendants  by  fraud  had 
stripped  the  corporation  of  its  property,  pray- 
ing that  the  alleged  wrongful  proceedings  and 
collusive  transfer  be  set  aside,  and  that  the  cor- 
poration be  reinvested  with  the  property  of 
which  it  had  been  unlawfully  deprived.   The  oom- 

Elaint  was  dismissed  by  a  short-form  decision, 
olding  that  a  prior  decree  of  a  federal  court 
under  which  the  corporation's  property  was  sold 
under  foreclosure  was  conclusive  as  against  the 
plaintiffs  and  others  similarly  situated:  that 
the  parties  to  the  sale  acquired  a  good  title,  not 
subject  to  any  trust  for  the  benefit  of  plaintiff 
or  other  stockholders ;  nor  was  the  decree  taint- 
ed with  fraud  on  the  part  of  any  of  the  defend- 
ants. Held,  that  a  claim  by  plaintiffs  on  appeal 
that  they  were  suing  as  minority  stockholders 
against  the  majority  stockholder  to  enforce  a 
trust  and  to  compel  such  majority  stockholder 
to  account  for  profits  and  rights  which  it  held  to 
their  exclusion  in  violation  of  such  relation  was 
not  within  the  complaint  and  hence  it  could  not 
be  urged  that  the  decree  was  unsustainable,  be- 
cause such  issue  was  undetermined. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  SS  855.  356.] 

Edward  T.  Bartlett  and  Vann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Action  by  Cornelius  MacArdell  and  others,  as 
administrators,  etc.,  against  Frederic  P.  Olcott 
and  others.  From  a  judgment  of  the  Appellate 
Division  (93  N.  Y.  Supp.  799, 104  App.  Dlv.  263), 
unanimously  affirming  a  judgment  of  the  Su- 


Digitized  by  Google 


A 


162 


82  NORTHEASTERN  REPORTER. 


(N.T. 


preme  Court  dismissing  plaintiff's  complaint 
on  the  merits,  plaintiffs  appeal.  Affirmed. 

Edward  M.  Sbepard  and  H.  Snowden  Mar- 
shall, for  appellants.  Adrian  H.  Joline,  for 
respondents, 

HISCOCK,  J.  The  appellants*  intestate 
was  the  minority  holder  of  a  large  amount 
of  the  capital  stock  of  the  Houston  &  Texas 
Central  Railway  Company,  which  will  be 
called  the  "Houston  Company."  The  re- 
spondent Southern  Pacific  Company,  indirect- 
ly and  through  its  control  of  other  corpora- 
tions, was  the  holder  of  a  majority  of  the 
stock  of  said  company.  In  substance,  the  ap- 
pellants claim  upon  this  appeal  that  the 
Southern  Pacific  Company,  on  a  foreclosure 
sale  of  the  property  of  the  Houston  Com- 
pany under  and  in  accordance  with  a  reor- 
ganization plan  to  which  the  former  company 
was  a  party,  acquired  property,  to  wit,  the 
capital  stock  of  the  reorganized  company, 
which,  because  of  its  relation  as  majority 
stockholder,  it  should  be  decreed  to  hold  as 
trustee  for  the  proportionate  benefit  of  the 
appellants  as  minority  stockholders,  and  that 
since,  upon  uncontroverted  facts,  this  relief 
has  been  denied,  a  new  trial  should  be 
granted. 

Before  reaching  the  merits  of  this  claim, 
appellants  are  compelled  to  avoid  what  pur- 
ports to  be  a  unanimous  affirmance  by  an  Ap- 
pellate Division  of  a  Judgment  dismissing 
their  complaint  upon  the  facts.  This  they 
seek  to  do  by  the  argument,  in  the  first  place, 
that  because  of  special  circumstances  the  de- 
cision of  the  Appellate  Division  is  not  to  be 
regarded  as  unanimous;  and,  secondly,  that, 
even  If  the  decision  be  regarded  as  unani- 
mous, the  decision  of  the  trial  court  shows 
that  it  did  not  pass  upon  the  issues  involved 
in  this  action,  and  they  are,  therefore,  still 
open  for  consideration  by  this  court.  I  think 
that  the  appellants  must  fall  In  their  con- 
tention upon  these  latter  points.  But,  if  this 
is  not  so,  I  think  that  they  must  fail  upon 
the  merits  upon  this  appeal,  for  the  reason 
that  their  present  claims  to  relief  are  based 
upon  a  theory  so  absolutely  and  widely  at 
variance  with  that  upon  which  their  action 
was  commenced  and  tried  that  we  cannot 
make  them  a  basis  for  a  new  trial.  In  order 
that  we  may  consider  the  questions  of  law 
which  are  Involved  it  will  be  necessary  to 
make  a  review  of  the  facts,  which  at  best  will 
be  somewhat  extended,  although  there  Is 
practically  no  dispute  concerning  them. 

The  Houston  Company  was  the  owner  of  a 
railway  consisting  of  three  divisions,  with 
rolling  stock,  and  also  the  beneficiary  of  ex- 
tensive land  grants.  It  had  executed  to  vari- 
ous trustees  seven  mortgages  securing  nearly 
$20,000,000  of  bonds.  It  also  had  a  floating 
indebtedness  of  about  $3,000,000.  Most  of 
these  mortgages — and  the  prior  ones — cov- 
ered, respectively,  only  one  or  two  divisions 
of  the  road.   None  of  them,  with  the  excep- 


tion of  one  securing  an  Inconsequential 
amount  of  bonds,  contained  express  provision 
for  foreclosure  and  sale  for  the  entire  prin- 
cipal amount  of  bonds  upon  a  default  in  pay- 
ment of  Interest,  or  of  other  provisions  short 
of  a  default  in  the  payment  of  said  principal; 
but  they  did  contain  provisions  that  the 
trustee  might  enter  and  take  possession  of 
the  road  until  satisfaction  was  secured  of 
payments  in  default  The  road  failed  to 
meet  its  obligations  under  these  mortgages, 
and  foreclosure  of  several  thereof  was  com- 
menced. The  company  served  answers,  tak- 
ing advantage  of  the  provisions  of  the  mort- 
gage, which  prevented  a  sale  for  the  entire 
principal  amount  of  the  bonds.  In  addition, 
suit  was  commenced  against  the  company  on 
a  large  amount  of  floating  Indebtedness,  and 
receivers  therein  appointed.  In  short,  and 
without  unnecessary  recapitulation  of  all  the 
details,  the  affairs  of  the  road  were  In  a 
most  unfortunate  and  much  confused  condi- 
tion, with  a  practical  deadlock  between  vari- 
ous conflicting  interests  which  prevented  a 
solution  and  betterment  of  the  situation.  Un- 
der these  circumstances  a  reorganization 
agreement  was  entered  Into  between  the 
Southern  Pacific  company,  which,  as  I  have 
already  stated,  was  indirectly  the  majority 
holder  of  the  stock  of  the  Houston  Company, 
the  bondholders  secured  by  the  various  mort- 
gages referred  to,  and  various  other  parties ; 
the  Houston  Company  Itself  and  plaintiffs' 
intestate  not  being  parties  thereto.  This 
agreement  in  its  general  outline  provided  for 
a  foreclosure  and  sale  of  the  land  and  rail- 
road property  belonging  to  the  Houston  Com- 
pany, and  the  transfer  of  this  property  to  a 
new  corporation  to  be  organized,  and  which 
should  issue  bonds  to  replace  the  old  ones 
outstanding,  of  which  latter,  however,  the 
principal  amount  and  rate  of  Interest  should 
be  scaled  down,  and  the  execution  of  mort- 
gages upon  the  railroad  property  and  lands 
to  secure  all  or  part  of  these  new  bonds. 
Said  agreement  also  provided  for  the  issue 
of  $10,000,000  of  capital  stock  of  the  new  cor- 
poration, and  It  is  in  connection  with  this 
new  capital  stock  that  the  appellants  now 
make  complaint  against  the  Southern  Pacific 
Company  and  seek  to  hold  It  as  a  trustee 
for  their  benefit 

It  was  provided  in  respect  to  this  stock  as 
follows:  First,  that  the  stockholders  In  the 
old  company,  respectively,  should  be  entitled 
to  a  pro  rata  share  of  the  capital  stock  of 
the  new  company  upon  payment  of  a  like  re- 
spective pro  rata  amount  of  the  money  neces- 
sary to  pay  the  reorganization  expenses,  and 
the  amounts  to  be  paid  to  old  bondholders 
in  connection  with  the  reduction  of  the  prin- 
cipal and  rate  of  Interest  of  their  bonds,  and 
the  $3,000,000  of  floating  indebtedness;  sec- 
ond, that  if  and  so  far  as  the  stockholders 
did  not  see  fit  to  exercise  this  privilege  the 
floating  debt  creditors  should  be  entitled  to 
their  respective  pro  rata  shares  of  the  new 
capital  stock  upon  payment  of  like  respective 
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pro  rata  shares  of  the  same  reorganization 
expenses  nnd  the  amounts  to  be  paid  old 
bondholders  as  above  indicated;  third,  that 
If  and  In  so  far  as  old  stockholders  and  float- 
ing debt  creditors  did  not  avail  themselves 
of  the  right  to  take  new  capital  stock,  the 
Southern  Pacific  Company  should  be  entitled 
to  take  the  same,  providing  for  the  expenses 
of  reorganization  and  the  payments  to  old 
bondholders  above  mentioned.  It  will  be  no- 
ticed that  the  substantial  difference  between 
the  rights  of  the  Southern  Pacific  Company 
and  of  plaintiffs*  intestate  in  respect  to  ac- 
quiring stock  in  the  new  company  was  that 
the  former  was  not  compelled  to  provide  for 
the  payment  of  floating  indebtedness  of  the 
old  company,  while  the  latter  was  compelled 
to  contribute  thereto.  It  is,  however,  to  be 
noted  in  this  connection,  as  bearing  some- 
what upon  the  merits,  that  the  Southern 
Pacific  Company  was  to  guarantee  the  new 
bonds  to  be  issued,  and  that  It  was  the  ma- 
jority stockholder,  and  In  control  of  corpora- 
tions holding  about  $2,300,000  of  the  $3,000,- 
000  of  the  floating  Indebtedness. 

After  this  agreement  was  made,  suits  up- 
on remaining  mortgages  were  commenced 
against  the  Houston  Company,  and  such  pro- 
ceedings taken  In  them  and  In  the  old  suits 
that  thereafter,  without  opposition  upon  the 
part  of  said  company,  upon  a  trial  had  In  the 
United  States  Circuit  Court  of  Texas,  a  Judg- 
ment of  foreclosure  and  sale  was  rendered  as 
upon  a  default  upon  the  principal  of  the  out- 
standing bonds  for  a  sale  of  the  entire  prop- 
erty of  the  mortgagor,  Including  the  lands 
granted  to  it  These  lands  were  bid  In  by  the 
defendant  Olcott,  and  thereafter  a  new  cor- 
poration was  formed,  and  the  provisions  al- 
ready recited  with  respect  to  the  transfer  to 
it  of  the  property  of  the  old  company,  the 
issue  of  new  bonds,  and  the  execution  of  new 
mortgages  were  carried  out.  The  defendant 
Olcott  still  holds  title  to  so  much  of  the 
lands  as  have  not  been  sold,  and,  as  seems  to 
be  assumed  upon  all  sides,  in  trust  for  the 
benefit  of  the  new  corporation,  If  there  be  any 
equity  over  and  above  the  mortgages  execut- 
ed thereon.  Neither  the  minority  stockhold- 
ers of  the  old  company  nor  the  floating  debt 
creditors  exercised  the  privilege  secured  to 
them,  respectively,  under  the  reorganization 
agreement  of  taking  stock  in  the  new  corpo- 
ration, and  the  result  was  that  the  Southern 
Pacific  Company  secured  the  entire  issue  up- 
on the  terms  already  recited.  While  not  es- 
pecially material,  It  appears  that  the  amount 
which  appellants'  Intestate  would  have  been 
compelled  to  contribute  per  share  as  a  condi- 
tion of  taking  the  new  stock  would  have 
been  a  substantial  sum.  The  important  facts 
developed  down  to  this  point  in  the  history 
of  the  railroad  company  and  of  subsequent 
proceedings,  which  are  especially  emphasized 
in  the  present  claims  of  the  appellants,  are 
that  the  Southern  Pacific  Company  was  in- 
directly the  majority  stockholder  and  in  con- 
trol of  the  Houston  Company ;  that  the  reor- 


ganization agreement  made  by  the  Southern 
Pacific  Company  and  others,  which  contem- 
plated a  foreclosure  and  sale,  was  followed 
by  the  cessation  of  opposition  upon  the  part 
of  the  Houston  Company  to  such  foreclosure 
and  sale,  and  subsequently  by  a  sale  of  all 
of  its  property;  that  the  Southern  Pacific 
Company  by  such  reorganization  agreement 
secured  to  itself,  upon  more  advantageous 
terms  than  were  offered  to  other  stockholders, 
the  right  to  acquire  all  the  capital  stock  of 
the  new  railroad  company,  and  which  capital 
stock  represented  all  of  the  rights  and  equity 
which  the  old  company  and  its  stockholders 
had  in  the  property  originally  belonging  to  It, 
and  which  property,  by  means  of  the  fore- 
closure and  sale,  had  been  transferred  to  the 
new  company  which  issued  the  capital  stock. 
Thereafter  this  action  was  commenced,  and 
because  of  the  view,  already  indicated,  that 
It  does  not  comprehend  within  its  scope  the 
cause  of  action  by  minority  stockholders  to 
impress  a  trust  upon  property  acquired  by  a 
majority  stockholder,  which  appellants  are 
now  urging,  It  becomes  necessary  to  consider 
at  some  length  the  complaint 

The  latter  is  entitled  In  behalf  of  plaintiffs' 
Intestate  and  all  other  stockholders  similarly 
situated.  It  alleges  the  ownership  by  the 
Houston  Railway  Corporation  (called  In  the 
complaint  "Company  No.  1")  of  the  various 
properties  Involved,  and  the  control  of  said 
company  by*  the  Southern  Pacific  Company 
and  the  former  defendant  Huntington;  the 
formation  of  a  scheme  and  conspiracy  by 
these  persons  and  other  confederates,  the  va- 
rious defendants,  to  acquire  for  themselves 
and  the  Southern  Pacific  Company  said  prop- 
erties; that  in  pursuance  of  this  scheme  and 
conspiracy  various  acts  were  done,  and  es- 
pecially certain  bills  for  the  foreclosure  of 
mortgages  were  filed,  defenses  available  to 
the  company  abandoned,  It  being  under  the 
control  of  the  conspirators,  and  a  decree  final- 
ly entered  for  the  sale  of  all  Its  properties, 
in  disregard  of  the  rights  of  the  plaintiff 
and  other  stockholders,  and  which  decree  was 
"nonjudicial  and  void  as  against  the  defend- 
ant company  No.  1  and  the  stockholders 
thereof;  that  In  pursuance  of  the  scheme 
and  conspiracy  the  properties  of  the  company 
were  sold  under  this  decree  and  bid  In  by 
various  defendants;  that  after  said  sale,  and 
In  pursuance  of  the  unlawful  scheme  and 
combination,  a  new  company  was  organized, 
to  which  was  conveyed  part  of  the  property 
of  the  company  No.  1  bid  off  as  aforesaid, 
and  various  mortgages  were  executed  upon 
the  property  bid  off  to  cloud  the  title  of  com- 
pany No.  1,  and  the  entire  capital  Issue  of 
the  hew  company  was  turned  over  to  the 
control  of  the  Southern  Pacific  Railway  Com- 
pany, Huntington,  and  other  confederates; 
that  some  of  the  defendants  still  held  title 
to  the  lands  and  property  bid  off,  but  that 
they  had  no  right  thereto,  and  held  the  same 
for  the  benefit  of  and  in  equity  and  right  as 
trustees  for  the  said  company  No.  1.  Said 
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complaint  then  contains  allegations  of  a  de- 
mand by  plaintiffs  upon  the  directors  of  said 
company  No.  1  "to  take  action  to  remove  the 
cloud  upon  the  title  to  said  lands  caused  by 
the  said  trust  Indentures,  to  have  them  de- 
clared invalid,  and  to  reclaim  said  lands  to 
and  for  said  company  No.  1,  and  to  compel 
an  accounting  by  said  Olcott  [one  of  the  de- 
fendants] of  and  for  the  said  lands,  and  to 
compel  him  to  convey  the  said  lands  to  said 
company  No.  1,  and  to  obtain  the  relief  sought 
to  be  secured  by  this  action,"  and  that  "said 
directors  have  failed,  neglected,  and  declined 
to  commence  any  action  or  any  proceeding 
whatever,  and  that  they  are  acting  with  and 
in  the  interests  of  defendants,"  etc. 

The  prayer  for  relief  is  especially  signif- 
icant, as  indicating  the  character  of  the  ac- 
tion. It  demands  judgment  that  each  one  of 
certain  defendants  be  decreed  "to  hold  and 
possess,  for  the  benefit  of  and  as  trustee  for 
the  Houston  &  Texas  Central  Railway  Com. 
pany  [said  company  No.  1]  and  Its  stock- 
holders," the  land  acquired  "under  the  so- 
called  decree  of  foreclosure  and  sale";  that 
various  defendants  be  required  to  account 
for  all  proceedings  in  connection  with  the 
lands  bid  off,  or  the  sales  thereof,  and  the 
proceeds  received  from  such  sales,  and  be  di- 
rected to  pay  over  to  the  said  Houston  & 
Texas  Central  Railway  Company  (said  com- 
pany No.  1)  all  proceeds  received,  and  to  con- 
vey to  said  company  all  lands  remaining  un- 
sold ;  that  the  mortgages  executed  by  various 
defendants  upon  the  property  bid  off  upon  the 
foreclosure  sale  be  declared  void,  and  "a 
cloud  upon  the  title  of  the  Houston  &  Texas 
Central  Railway  Company  [said  company  No. 
1],"  and  that  they  be  canceled  and  discharged 
of  record;  that  all  rents,  Issues,  and  profits 
realized  be  paid  over,  and  all  lands  remain- 
ing unsold  be  conveyed  by  the  various  de- 
fendants, to  said  Houston  &  Texas  Central 
Railway  Company  (said  company  No.  1). 

The  nature  and  character  of  the  cause  of 
action  set  forth  In  this  complaint  are  per- 
fectly well  defined  and  familiar.  It  was  one 
by  stockholders,  in  behalf  of  a  corporation 
which,  on  account  of  hostile  control  was  un- 
able or  unwilling  to  act,  against  various  de- 
fendants, who  by  fraud  and  conspiracy  had 
stripped  the  corporation  of  its  property,  to 
have  declared  illegal  and  void  various  steps 
and  proceedings  by  which  this  process  had 
been  accomplished,  and  to  compel  a  restitu- 
tion to  the  injured  corporation  of  the  property 
and  proceeds  thereof  which  had  been  taken 
from  It  It  was  distinctly  and  decisively  a 
stockholder's  action  in  behalf  of  and  for  the 
benefit  of  the  corporation.  It  is  also  appar- 
ent, as  It  seems  to  me,  that  an  essential  ele- 
ment in  plaintiffs'  cause  of  action  was  the 
alleged  fraudulent  and  collusive  character  of 
the  decree  of  foreclosure  and  sale  under  and 
by  which  the  property  of  the  original  com- 
pany was  taken  from  it  and  transferred  and 
passed  to  the  various  other  parties  and  de- 
fendants, and  which  decree  Is  especially  con- 


sidered  In  the  decision  of  the  trial  court  next 
to  be  referred  to. 

This  decision  in  favor  of  the  defendants  up- 
on the  issues  raised  by  the  various  answers 
to  this  complaint  was  in  the  so-called  short 
form.  The  grounds  stated  for  such  decision 
were  In  effect  that  the  United  States  Circuit 
Court  "had  complete  jurisdiction  of  the  sub- 
ject-matter [of  said  foreclosure  sale]  and  of 
the  parties,  and  that  its  decree  and  the  sale 
thereunder  were  final  and  conclusive  as 
against  all  the  parties  of  record  in  that  action 
and  as  against  the  plaintiff  herein  and  all 
others  similarly  situated;  that  the  purchasers 
at  such  sale  acquired  a  good  and  valid  title 
to  the  property  so  sold,  which  title  was  not 
and  is  not  subject  to  any  trust  for  the  benefit 
of  the  plaintiff  or  of  other  stockholders  of 
said  railway  company;  that  such  decree  was 
made  and  the  proceedings  therein  were  had 
without  fraud  and  collusion  or  wrongful  con- 
duct on  the  part  of  the  defendants  or  any  of 
them."  It  appears  that  upon  appeal  to  the 
Appellate  Division  an  opinion  was  written  by 
one  of  the  justices  In  favor  of  affirmance  of 
the  judgment  appealed  from,  and  upon  some- 
what different  grounds  than  those  adopted 
by  the  trial  Justice,  and  that,  while  all  of 
the  remaining  Justices  concurred,  two  of 
them  did  so  only  in  the  result  The  order 
and  Judgment  as  originally  entered  did  not 
indicate  that  the  decision  was  unanimous, 
and  thereafter,  by  a  court  composed  in  part 
of  different  Justices  than  those  who  took 
part  in  the  decision,  an  order  was  made 
amending  the  order  and  Judgment  theretofore 
entered,  so  as  to  show  that  the  decision  was 
unanimous. 

With  this  statement  of  what  seem  to  be 
the  important  facts  gathered  from  a  volumi- 
nous record,  we  reach  a  discussion  of  the 
questions  of  law  involved,  and  which  already 
have  been  briefly  outlined.  The  assertion  by 
the  appellants  that  they  are  not  confronted 
by  a  unanimous  decision  rests  upon  the  prop- 
ositions, first,  that  a  concurrence  in  the  result 
by  one  or  more  Justices  does  not  make  a  unan- 
imous decision;  and,  secondly,  that  the  Ap- 
pellate Division  at  a  subsequent  session,  with 
different  justices  sitting,  could  not  determine 
that  each  individual  Justice  taking  part  In  the 
original  decision  concurred  therein,  and  di- 
rect an  amendment  of  the  order  and  Judg- 
ment so  as  to  show  unanimity  in  the  decision ; 
moreover,  that  such  amendment  altered  the 
scope  and  effect  of  the  original  decision. 

We  have  had  occasion  so  frequently  to 
pass  upon  the  first  of  these  propositions  ad- 
versely to  the  views  of  appellants  that  it 
is  not  necessary  to  discuss  it  now.  We  also 
have  had  occasion  to  decide  that  at  a  later 
term  of  the  Appellate  Division,  composed  hi 
part  of  different  justices,  an  amendment  may 
vbe  made  of  an  order  and  judgment  of  the 
court,  so  as  to  show  that  the  decision  was 
unanimous;  and  the  present  argument  does 
not  persuade  me  that  there  is  any  objection 
as  matter  of  law  to  such  amendment  upon 
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proper  facts.  It  is  requisite  that  there  should 
be  presented  to  the  court  sufficient  evidence 
to  convince  It  that  as  a  matter  of  fact  the 
decision  was  unanimous  by  the  concurrence 
of  each  individual  justice;  and,  this  fact  be- 
ing established  by  proper  means,  I  see  no 
more  difficulty  in  such  instance  in  so  amend- 
ing the  records  of  the  court  as  to  correct 
an  inadvertence  and  make  them  conform  to 
the  truth,  than  would  arise  in  the  other  cases 
conceded  by  counsel  to  present  proper  grounds 
for  similar  relief. 

The  next  claim  of  appellants  to  be  con- 
sidered relates  to  the  form  and  effect  of  the 
decision  made  by  the  trial  court.  This  claim 
Is  that  a  decision  in  the  short  form  does  not 
so  far  have  the  effect  of  a  general  verdict 
that  it  is  to  be  affirmed  if  some  ground  can 
be  found  upon  which  It  may  rest;  that,  In- 
asmuch as  the  Code  provided  that  a  deci- 
sion in  such  form  should  concisely  state  the 
grounds  of  the  decision,  we  may  look  beyond 
the  decision  itself  to  such  grounds,  and,  If 
they  fall  to  support  the  decision  or  show  that 
the  court  has  not  passed  upon  any  or  all 
of  the  real  Issues  Involved,  such  decision 
should  not  be  allowed  to  stand ;  that  In  this 
case  the  main  ground  stated  by  the  trial 
court  for  its  decision  Is  that  the  Judgment 
of  foreclosure  and  sale,  already  sufficiently 
described,  and  the  sale  thereunder,  were  valid 
and  effective;  that  the  validity  of  that  Judg- 
ment Is  not  a  sufficient  ground  for  deciding 
this  case  against  appellants,  but  that  their 
cause  of  action  Is  independent  of  its  valid- 
ity: and  that,  therefore,  and  inasmuch  as 
there  are  material  Issues  which  have  not 
been  passed  upon,  the  appellants  are  en- 
titled to  a  new  trial  within  the  principles 
laid  down  in  Miller  v.  N.  T.  &  N.  S.  Ry.  Co., 
183  N.  Y.  123,  75  N.  E.  1111,  that  the  ex- 
amination of  these  questions  Is  not  barred 
by  a  unanimous  affirmance.  Without  con- 
sidering or  deciding  how  far  we  should  adopt 
appellants'  views  that  the  unanimous  af- 
firmance of  the  decision  of  the  trial  court 
does  not  preclude  us  from  examining  the 
statement  of  the  grounds  given  for  the  lat-r 
ter,  In  order  to  determine  whether  they  do 
sustain  It,  and  from  giving  relief  If  they  do 
not,  I  think  that  an  answer  may  be  made 
upon  the  merits  to  appellants'  contention 
with  respect  to  the  sufficiency  of  the  grounds 
stated  for  the  decision. 

It  Is  necessary  to  revert  briefly  to  the  com- 
plaint, and  to  remember  that,  as  outlined 
thereby,  this  action  was  brought  in  behalf 
of  the  Houston  Company  to  recover  back  to  It 
property  and  the  proceeds  of  property  which 
had  been  secured  from  It  by  the  defendants 
through  fraud  and  conspiracy.  While  vari- 
ous other  steps  in  this  fraudulent  conspiracy 
are  alleged,  the  main  and  absolutely  essen- 
tial one  was  the  Judgment  of  foreclosure 
and  sale,  whereby  the  company  was  divested 
of  the  title  to  the  property  in  question  and 
the  same  was  transferred  and  passed  to  the 
various  defendants.   If  plaintiffs  were  cor- 


rect that  this  judgment  was  brought  about 
by  fraud,  and  was  part  of  a  conspiracy  to 
defraud  the  company  and  its  stockholders 
of  property  which  belonged  to  them,  then 
It  may  be  conceded,  certainly  for  the  sake 
of  the  argument,  at  this  point,  that  such 
judgment,  however  regular  and  valid  upon 
Its  face,  would  not  be  a  bar  to  success  under 
the  complaint  which  was  filed.  Upon  the  oth- 
er hand,  if  that  judgment  was  valid,  honest, 
and  in  all  respects  binding  and  effective,  L 
do  not  see  how  plaintiffs  could  reach  beyond 
It  to  recover  back  to  the  company  the  prop- 
erty which  had  been  purchased  under  it. 
The  question  whether  It  was  fraudulent  and 
collusive  or  honest  and  valid  was  made  an 
issue  of  fact  In  the  case.  The  ground  or 
finding  stated  in  the  decision  was  to  the 
effect  that  the  court  had  full  jurisdiction  of 
the  subject-matter  and  of  the  parties;  "that 
said  decree  was  made  and  the  proceedings 
therein  were  had  without  fraud,  collusion,  or 
wrongful  conduct  on  the  part  of  the  defend- 
ants, or  any  of  them";  and  "that  the  pur- 
chasers at  such  sale  acquired  a  good  and 
valid  title  to  the  property  so  sold,  which 
title  was  not  and  is  not  subject-  to  any 
trust  for  the  benefit  of  the  plaintiff  or  of 
other  stockholders  of  said  railroad  company." 
It  seems  to  me  that  this  was  the  statement 
of  a  sufficient  reason  for  deciding  that  the 
plaintiffs  could  not  succeed  In  the  action 
which  they  had  brought. 

With  the  disposition  of  the  foregoing  ques- 
tions, we  are  brought  to  the  final  one,  wheth- 
er appellants  In  this  action  can  urge  any 
such  claims  to  relief  as  those  which  they 
make  the  basis  of  their  appeal.  If,  under 
their  complaint,  they  are  entitled  to  adopt 
the  theory  and  urge  the  claims  to  relief 
which  they  now  do  adopt  and  urge,  then 
certainly  they  may  say  with  much  force 
that  the  real  issues  which  they  are  presenting 
do  not  appear  specifically  to  have  been  pass- 
ed upon;  and,  therefore,  my  final  duty  will 
be  to  demonstrate  that  their  present  theory 
and  claims  are  so  at  variance  with  their  com- 
plaint that  they  cannot  be  asserted  In  this 
action,  and,  therefore,  cannot  successfully  be 
urged  as  a  reason  for  reversing  the  judgment 
and  granting  a  new  trial  to  pass  upon  them. 
To  recapitulate  somewhat :  If  a  careful  con- 
sideration and  analysis  has  enabled  me  to 
correctly  appreciate  the  very  elaborate  and 
able  argument  made  In  behalf  of  appellants, 
their  present  contention  in  effect  is  that  the 
Southern  Pacific  Company  was  a  majority 
holder  of  stock  In  the  original  Houston  Com- 
pany ;  that  as  such  It  procured  a  foreclosure 
and  sale  of  the  property  of  that  corporation ; 
that  as  a  party  to  the  reorganization  agree- 
ment which  accompanied  that  foreclosure 
and  sale  It  secured  to  Itself,  upon  more  ad- 
vantageous terms  than  were  permitted  to  the 
minority  stockholders,  the  right  to  acquire 
the  capital  stock  of  the  new  Houston  Com- 
pany, and  which  capital  stock  represented  all 
of  the  equity  and  rights  which  the  old  corn- 
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paiiy  and  Its  stockholders  had  In  the  proper- 
ty which  was  sold  and  transferred;  that  as 
a  majority  stockholder  said  Southern  Pacific 
Company  owed  such  duties  to  the  minority 
stockholders,  including  appellants'  Intestate, 
that  now  it  may  be  compelled  to  allow  them 
to  share  with  it  in  the  profits  and  advan- 
tages which  it  has  derived  from  the  sale  of 
the  property  and  the  acquisition  of  the  new 
capital  stock.  The  defendant  Olcott,  as  the 
present  holder  of  the  title  to  the  land  grants, 
may  be  dismissed  from  consideration ;  for  the 
capital  stock  acquired  by  the  Southern  Pa- 
cific Company  Is  assumed  to  represent  any 
equity  in  that  land. 

In  this  contention  the  appellants  have 
abandoned  their  complaint  of  fraud  and  col- 
lusion and  conspiracy  amongst  the  defend- 
ants against  the  corporation,  whereby  the 
latter  has  been  stripped  of  its  property, 
and  inferentially  they  assume  the  validity 
of  these  steps  and  transfers  as  against  the 
corporation,  because  they  insist  upon  sharing 
with  the  Southern  Pacific  Company  the  ad- 
vantages which  It  has  secured  thereby.  In 
their  brief  they  specifically  affirm  the  validity 
and  binding  effect  of  the  Judgment  of  fore- 
closure and  sale,  and  do  not  dispute  that  a 
good  and  valid  title  to  property  was  obtain- 
ed thereunder.  In  their  own  words:  "The 
plaintiffs  seek — nothing  more  is  necessary  for 
them  upon  the  present  appeal — to  impress 
upon  the  interest  of  the  Southern  Pacific 
Company  in  the  shares  of  the  new  com- 
pany and  in  the  lands  a  trust  obligation  to 
account  for  profits  to  its  associate  stock- 
holders." Thus  the  action  now  outlined  and 
proposed  Is  simply  one  by  the  appellants,  as 
minority  stockholders  in  their  own  interest, 
directly  and  solely  against  the  Southern  Pa- 
cific Company  as  a  majority  stockholder, 
based  upon  an  alleged  trust  relationship  be- 
tween them,  to  compel  the  latter  to  account 
directly  to  the  former  for  profits  and  advan- 
tages which  it  now  holds  to  their  exclusion 
in  violation  of  such  relationship.  It  Is  true 
that  there  may  be  found  here  and  there  in 
the  briefs  some  chance  expression  respect- 
ing the  corporation  and  Its  rights;  but,  in- 
terpreted as  a  whole,  the  claims  of  the  ap- 
pellants bear  the  construction  and  are  of 
the  nature  indicated.  Is  there  any  place 
for  doubt  that  such  cause  of  action  and  such 
form  of  relief  lie  far  outside  the  nature  and 
limits  of  an  action  brought  In  behalf  of  a 
corporation  against  many  defendants  as  al- 
leged workers  of  fraud  and  conspiracy,  where- 
by the  corporation  has  been  stripped  of  its 
property,  to  annul  and  get  rid  of  the  wrong- 
ful proceedings  and  collusive  transfers,  and 
to  recover  back  to  the  corporation  itself  the 
property  of  which  It  has  been  unlawfully  de- 
prived? 

It  is  urged  that  all  of  the  facts  have  been 
proven  which  sustain  appellants'  present 
claim,  and  that  a  court  of  equity  will  not 
be  technical  or  narrow  in  administering  jus- 
tice according  to  the  rights  of  the  parties 


upon  all  the  facts  proven.  Of  course,  I  do 
not  lose  sight  of  these  well-settled  principles. 
But  the  facts  which  are  now  relied  upon, 
so  far  as  we  are  advised  or  have  been  able 
to  ascertain,  were  properly  admitted  under 
a  complaint  which  alleged  a  certain  cause  of 
action,  and  without  amendment  or  notice 
of  any  new  theory  of  the  action  which  was 
to  be  tried,  and  the  trial  court  has  made  a 
decision  which,  as  it  seems  to  me,  passes 
upon  the  issues  which  were  framed  by  that 
complaint  and  the  answers  to  It  Under 
such  circumstances  there  must  be  limitation 
to  the  power  of  the  court  to  give  redress  up- 
on the  facts  which  haVe  been  proven,  and  I 
am  aware  of  no  authority  which  would  per- 
mit It  to  utilize  facts  Introduced  under  a 
complaint  to  sustain  one  well-defined  cause 
of  action  as  a  basis  upon  appeal  for  an  en- 
tirely distinct  and  different  cause  of  action. 
Such  a  course  would  be  unjust,  and  It  Is 
fully  settled  that  It  may  not  be  followed. 

The  views  which  have  been  thus  express- 
ed lead  to  the  conclusion  that  the  judgment 
should  be  affirmed,  with  costs. 

EDWARD  T.  BARTLETT,  J.  (dissenting). 
I  am  unable  to  vote  for  the  Judgment  of  af- 
firmance about  to  be  pronounced.  In  view  of 
the  complicated  state  of  facts  contained  in  a 
lengthy  record,  It  Is  difficult  to  express  with- 
in reasonable  limits  the  grounds  of  dissent. 
The  leading  facts  will  bring  out  clearly  the 
Important  question  In  this  case. 

The  original  plaintiff  (now  deceased  and 
represented  by  his  administrators)  brought 
this  representative  action  as  a  minority  stock- 
holder of  the  Houston  &  Texas  Cerirral  Rail- 
way Company,  on  behalf  of  himself  and  all 
other  stockholders  similarly  situated.  This 
original  company  Is  hereafter  referred  to  as 
"Houston  Company  No.  1,"  and  the  new  com- 
pany formed  under  the  same  name  In  pur- 
suance of  a  reorganization  agreement  as 
"Houston  Company  No.  2."  Houston  Com- 
pany No.  1,  prior  to  1885,  owned  and  operat- 
ed certain  lines  of  railroad  In  the  state  of 
Texas,  with  an  aggregate  capital  stock  of 
some  $2,726,900  and  a  bonded  Indebtedness 
of  more  than  $18,000,000,  secured  by  seven 
mortgages.  The  portion  of  the  road  covered 
by  each  mortgage  It  Is  unnecessary  to  point 
out  at  this  time.  It  suffices  to  say  that  only 
under  one  mortgage,  securing  $1,500,000, 
could  there  be  a  sale  of  the  property  by  rea- 
son of  nonpayment  of  Interest.  In  1883  a 
corporation  known  as  "Morgan's  Louisiana  & 
Texas  Railroad  fk  Steamship  Company"  ac- 
quired a  majority  of  the  capital  stock  of 
Houston  Company  No.  1.  Later  the  Southern 
Development  Company  acquired  a  majority  of 
the  stock  of  Morgan's  Company,  and  thus  se- 
cured the  control  of  Houston  Company  No.  1. 
The  defendant  Huntington  was  the  president 
and  In  control  of  a  corporation  known  as  the 
"Southern  Pacific  Company"  and  a  large 
controlling  stockholder  of  the  Southern  De- 
velopment Company.    The  result  was  that 
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Huntington  and  his  associates,  by  means  of 
their  control  of  Morgan's  Company,  elected 
the  officers' and  directors  of  Houston  Com- 
pany No.  1.  Thereupon  the  stock  belonging 
to  Morgan's  Company,  which  Included  a  ma- 
jority of  the  stock  of  the  Houston  Company 
No.  1,  was  transferred  to  the  Southern  Pa- 
cific Company.  It  is  unnecessary  to  go  into 
the  details  of  the  procedure  that  placed  Hous- 
ton Company  No.  1  In  the  bands  of  a  receiver 
under  a  judgment  recovered  upon  defaulted 
coupons  amounting  to  $600,000.  Foreclosure 
suits  were  instituted  on  the  various  mort- 
gages, and  receivership  extended  to  them,  al- 
though six  of  those  mortgages  were  not  fore- 
closable  to  the  extent  of  selling  the  property. 
The  Inability  to  sell  led  to  the  adoption  of  a 
reorganization  agreement,  which  resulted  In  a 
sale,  by  consent  of  majority  of  bonds,  of  the 
entire  property  to  pay  more  than  $19,000,000 
of  principal,  when  only  $1,500,000  was  due 
under  the  terms  of  the  mortgages. 

A  new  corporation,  the  Houston  Company 
No.  2,  was  formed,  and  Olcott,  the  purchaser 
at  the  sale  under  the  agreement,  transferred 
to  It  the  railroad  property,  except  the  lands 
he  purchased,  which  represented  land  grants 
to  the  old  company  by  the  state  of  Texas. 
Under  trust  Indenture,  executed  by  Olcott  and 
Downs,  a  purchaser  of  some  of  these  lands, 
they  were  to  be  sold  and  the  proceeds  applied 
to  the  payment  of  the  bonds  of  company  No. 
2,  Issued  in  place  of  bonds  of  company  No.  1. 
It  thus  appears  that  the  holder  of  the  major- 
ity of  the  stock  of  Houston  Company  No. 
1,  the  Southern  Pacific  Company,  participated 
in  the  reorganization  proceedings  and  receiv- 
ed substantial  benefits  thereunder.  On  the 
other  hand,  the  minority  holders  of  the  stock 
of  Houston  Company  No.  1,  not  being  parties 
to  the  reorganization  scheme,  had  no  right  to 
be  heard,  and  were,  Indeed,  subjected  to  terms 
that  were  essentially  prohibitive.  Houston 
Company  No.  2  Issued  $10,000,000  of  stock, 
and  it  was  provided  that  the  Southern  Pacific 
Company,  the  holder  of  the  majority  of  the 
stock  of  Houston  Company  No.  1,  should  re- 
ceive the  entire  Issue  upon  certain  conditions, 
unless  some  portion  of  It  was  taken  by  float- 
ing debt  creditors  or  holders  of  the  stock  of 
the  old  company.  The  reorganization  agree- 
ment further  provided  that,  in  the  event  a 
certain  portion  of  said  stock  was  not  taken 
up,  the  Southern  Pacific  Company,  or  Its  ap- 
pointee, upon  providing  such  portions  of  the 
cash  payments  for  interest  and  bonus  to  the 
holders  of  the  first  mortgage  bonds  and  cou- 
pons, and  for  the  necessary  charges,  etc.,  in- 
curred as  shall  not  have  been  provided  for  by 
the  floating  debt  creditors,  shall  be  entitled  to 
the  entire  balance  of  stock  of  the  new  com- 
pany not  so  taken,  etc.  If  the  stockholders 
availed  themselves  of  the  offer,  they  were  re- 
quired to  pay  a  sum  sufficient  to  liquidate 
what  the  Central  Trust  Company  should  fix  as 
their  share  of  the  expenses  of  the  reorganiza- 
tion and  the  amount  of  the  floating  debt.  The 
Southern  Pacific  Company  had  to  provide 


only  for  Its  share  of  expenses  of  the  reor- 
ganization. The  outside  minority  stockhold- 
er was  required  to  do  this  and  pay  his  share 
of  floating  debt  in  addition.  The  Central 
Trust  Company  fixed  $73  a  share  as  the  as- 
sessment on  stockholders  for  new  stock, 
which  was  finally  cut  down  to  $71.40.  The 
statement  made  that  the  terms  imposed  upon 
the  minority  stockholders  were  prohibitive  is 
thus  commented  upon  by  the  learned  counsel 
for  plaintiffs :  "No  stockholder  paid  the  pro- 
hibitory assessment,  except  one  person,  who 
afterwards  withdrew  the  payment  The 
Southern  Pacific  Company,  while  not,  by  vir- 
tue of  its  control  of  a  majority  of  the  old 
stock,  availing  itself  of  the  opportunity  grant- 
ed to  stockholders,  but  rejecting  the  burdens 
of  that  opportunity,  in  its  capacity  as  a  direct 
party  to  the  agreement  took  the  whole 
$10,000,000  of  stock,  free  from  the  burdens  im- 
posed on  stockholders." 

Confronted  by  this  situation  and  the  decree 
of  the  United  States  Circuit  Court  for  the 
Eastern  District  of  Texas,  what  were  the 
rights  of  the  minority  stockholders?  The 
learned  counsel  for  the  plaintiffs  claims  that 
the  Southern  Pacific  Company  has  acquired, 
and  now  claims  to  hold  for  its  own  benefit, 
either  directly  or  through  the  defendant  Ol- 
cott, as  its  agent,  the  entire  net  property  of 
Houston  Company  No.  1.  It  Is  conceded  that 
the  rights  of  the  mortgagees  of  Houston 
Company  No.  2  are  not  involved  in  this  con- 
troversy. It  is  a  contest  between  the  South- 
ern Pacific  Company  as  a  majority  stock- 
holder of  the  old  company  and  the  minority 
stockholders,  who  are  seeking  to  compel  the 
due  recognition  of  the  legal  rights  of  Hous- 
ton Company  No.  1  under  the  reorganiza- 
tion agreement.  The  claim  Is  made  that 
the  bondbolding  creditors  agreed  to  give  the 
Southern  Pacific  Company,  the  majority  stock- 
holder of  the  railway  company,  the  entire 
consideration  of  an  agreement  which  was  to 
be  performed  by  the  old  railway  company; 
that  the  minority  stockholders  are  entitled 
to  their  share  of  such  benefits  of  this  com- 
position agreement  as  should  have  gone  to 
Houston  Company  No.  1.  The  counsel  for 
plaintiffs  states:  "On  this  property  we  seek 
in  this  suit  to  impress  a  trust  to  give  effect 
to  the  rights  of  the  minority  stockholders, 
and  we  seek,  also,  an  accounting  with  the 
Southern  Pacific  Company."  This  brings  us 
to  the  question  whether  the  plaintiffs  can 
enforce  these  alleged  claims  in  the  present 
action.  It  is  true  there  are  allegations  In  the 
complaint  that  there  was  a  combination  be- 
tween the  Southern  Pacific  Company,  the 
Central  Trust  Company,  and  the  defendant 
Olcott  and  others  to  ruin  and  defraud  the 
minority  stockholders.  No  proof  of  fraud 
was  given  at  the  trial,  and  the  allegations 
are  of  no  legal  Importance.  The  learned  Spe- 
cial Term,  In  Its  grounds  for  a  short  deci- 
sion, stated  that  this  action  "Is  in  effect  a 
suit  to  set  aside  or  avoid  a  decree  of  fore- 
closure and  sale  duly  made  and  entered  by 
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the  United  States  Circuit  Court  for  the  East- 
ern District  of  Texas."  The  learned  Appel- 
late Division,  referring  to  this  statement  of 
the  Special  Term,  says :  "There  is  no  attack 
made  In  this  action  upon  the  decree  of  the 
United  States  Circuit  Court,  or  the  sale  un- 
der the  decree.  •  •  •  It  is  quite  clear 
that  to  this"  cause  of  action  the  decree  of 
the  United  States  Circuit  Court,  under  which 
the  property  was  sold,  was  not  a  bar."  The 
Appellate  Division  then  dealt  with  the  claim 
of  plaintiffs  on  the  merits,  and  held  that  no 
trust  could  be  impressed  in  their  interest  as 
contended. 

The  counsel  for  plaintiffs  argues  that  the 
cause  of  action  now  sought  to  be  enforced 
rests  upon  four  facts,  either  admitted  or 
proved  by  defendants:  (1)  The  plaintiffs' 
ownership  of  the  shares  of  stock  of  Houston 
Company  No.  1  and  his  representation  of 
other  stockholders;  (2)  control  by  the  South- 
ern Pacific  Company  of  the  majority  of  the 
stock  of  Houston  Company  No.  1;  (3)  the 
various  legal  proceedings  in  the  federal  court 
In  Texas,  terminated  by  the  decree  of  fore- 
closure and  the  sale  under  that  decree,  and 
the  reorganization  under  which  the  decree 
was  reached;  (4)  the  fact  establishing  the 
trust  obligation  resting  upon  the  defendant, 
the  Southern  Pacific  Company,  and  Its  repre- 
sentative, the  defendant  Olcott,  in  favor  of 
the  minority  stockholders  of  the  railway  com- 
pany. In  drafting  a  bill  In  equity  covering 
a  complicated  situation,  many  allegations  are 
Inserted  that  prove  to  be  Irrelevant  and  un- 
necessary on  the  trial,  and  oftentimes  the 
prayer  for  judgment  rests  mainly  npon  the 
general  request  for  such  other  or  further  re- 
lief as  to  the  court  may  seem  Just  and  prop- 
er. I  am  of  opinion  that  on  the  uncontro- 
verted  facts  In  this  record,  set  forth  In  the 
complaint  and  admitted  by  the  answers,  the 
learned  Appellate  Division  erred  In  reaching 
the  conclusion  that,  notwithstanding  the  de- 
cree of  the  United  States  Circuit  Court  for 
the  Eastern  District  of  Texas  was  not  a  bar 
to  this  action,  there  was  no  question  of  law 
presented  for  Its  consideration  that  entitled 
plaintiffs  to  judgment  of  reversal.  This  be- 
ing the  condition  of  the  record,  the  unani- 
mous decision  of  the  Appellate  Division  has 
no  bearing  on  the  case. 

It  is  unnecessary  to  state  In  detail  the  facts 
tending  to  show  that  the  two  reasons  given 
by  the  Appellate  Division  for  dismissing  the 
complaint  involve  legal  error.  The  plain- 
tiffs' brief  is  very  full  In  this  connection.  It 
Is  a  conceded  fact  that  the  old  company  was 
practically  insolvent,  unless  measures  were 
taken  for  its  relief.  It  is  also  conceded  that 
the  rights  of  the  defendants,  the  mortgagees 
of  the  new  company,  are  not  Involved  In  this 
litigation.  The  question  is  whether  the  mi- 
nority stockholders  are  entitled  to  work  out 
through  the  Houston  Company  No.  1  their 
claim  that  by  the  terms  of  the  reorganization 
agreement  the  Southern  Pacific  Company  has 
been  permitted  to  appropriate  the  whole  con- 


sideration of  an  agreement  to  which  the  old 
company  was  a  party  and  by  which  it  was 
entitled  to  certain  benefits.  All  the  stock- 
holders of  the  old  company  were  vested  with 
equal  rights.  The  reorganization  agreement 
became  necessary  by  reason  of  the  following 
situation:  That  out  of  a  mortgage  Indebt- 
edness of  over  $19,000,000  only  the  income 
mortgage,  securing  $1,500,000,  was  due;  the 
remaining  mortgages  being  unforeclosable 
after  default  In  payment  of  Interest  The 
bonds  secured  by  the  $1,600,000  were  held 
by  the  trustees  of  the  general  mortgage  as 
additional  security  for  $4,805,000  issued 
under  it  The  general  mortgage  was  not 
then  due.  Under  the  agreement  declaring  all 
mortgages  due,  pending  suits  to  foreclose  the 
various  mortgages  were  consolidated  and  car- 
ried to  judgment  The  suit  to  foreclose  the 
Income  mortgage,  the  only  one  due  by  Its 
terms,  was  filed  as  a  cross-bill  in  the  con- 
solidated cause.  The  result  was  that  $17,- 
521,000,  the  amount  of  principal  represented 
by  unforeclosable  mortgages,  was  declared 
due  and  foreclosed  in  the  consolidated  action. 
It  is  clear  that  the  bondholders  of  the  old 
company  secured  an  immense  advantage  by 
reason  of  rendering  Immediately  due  mil- 
lions of  mortgage  Indebtedness  having  years 
to  run  before  payment  could  be  demanded. 

It  cannot  be  assumed,  as  was  done  by  the 
Appellate  Division,  that  a  foreclosure  of 
the  only  mortgage  due,  securing  $1,500,000, 
would  have  resulted  in  a  situation  as  favor- 
able to  bondholders  as  was  realized  when  the 
total  indebtedness  could  be  treated  as  due. 
It  is  apparent  that  any  claim  the  minority 
stockholders  have  in  equity  and  by  way  of 
lien  against  the  Southern  Pacific  Company 
can  only  be  worked  out  through  the  old  com- 
pany and  In  an  action  where  all  the  parties 
in  Interest  are  represented,  as  in  this  case. 
The  Appellate  Division,  referring  to  the 
Southern  Pacific  Company,  said :  "The  South- 
ern Pacific  Company  was  a  large  creditor 
of  the  corporation,  and  as  such  became  a 
party  to  this  reorganization  scheme.  The 
fact  that  this  creditor  was  also  a  stockholder 
of  the  company  and  controlled  a  majority  of 
the  stock  is  no  reason  why  it  should  not  pro- 
tect itself  as  a  creditor  of  the  insolvent  cor- 
poration; and  all  of  Its  acts,  so  far  as  dis- 
closed by  this  record,  were  entirely  justified 
by  Its  relation  as  creditor  of  the  corporation." 

Counsel  for  plaintiffs  very  properly  points 
out  that  there  is  no  allegation  or  proof  that 
the  Southern  Pacific  Company  was  a  credit- 
or of  the  railway  company,  except  as  the 
Southern  Development  Company  and  Mor- 
gan's Company  were  creditors  of  the  rail- 
way company  and  were  controlled  by  the 
Southern  Pacific  Company.  The  record  con- 
tains no  Issue  as  to  the  right  of  the  South- 
ern Pacific  Company  as  a  creditor.  The  re- 
organization agreement,  referring  to  the 
Southern  Pacific  Company,  party  of  the 
seventh  part  states:  "And  the  said  South- 
ern Pacific  Company  Is  Interested  In  connect- 
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lag  roads  In  conjunction  with  which  it  de- 
sires such  Houston  &  Texas  Central  Railway 
Company  to  be  operated."  Counsel  also  states 
there  is  no  proof  that  the  Southern  Pacific 
Company,  or  the  companies  it  controlled, 
ever  sued  upon  the  floating  debt,  or  took 
judgment  upon  it,  or  acquired  or  enforced 
any  right  under  such  debt  It  Is  the  plain- 
tiffs' claim  that  the  Southern  Pacific  Com- 
pany has  secured  the  $10,000,000  of  the  stock 
of  the  new  company,  being  its  entire  stock, 
by  reason  of  the  fact  that  It  owned  and  con- 
trolled a  majority  of  the  stock  of  the  old 
company.  I  am  of  opinion  that  the  South- 
ern Pacific  Company,  in  consenting  as  a  ma- 
jority stockholder  to  the  scheme  of  the  re- 
organization agreement,  did  so  as  the  repre- 
sentative of  the  old  company  and  air  of  its 
stockholders,  and  the  minority  stockholders 
are  entitled  to  their  share  of  the  benefits. 
What  that  share  is  can  only  be  ascertained 
upon  an  accounting  with  the  majority  stock- 
holder. The  Southern  Pacific  Company  up- 
on such  an  accounting  will  be  afforded  the 
fullest  opportunity  to  establish  credit  for 
any  loss  or  expense  to  which  It  has  been  put 
In  consequence  of  additional  consideration 
moving  from  it  In  order  to  bring  about  the 
settlement  with  the  creditors.  Olcott  and 
Downs  bid  in,  and  hold'  title  in  their  own 
names— the  former  to  4,340,339  acres,  and 
the  latter  to  277.200  acres,  of  land  granted 
to  the  old  company  by  the  state  of  Texas. 
These  parties  purchased  under  the  reorgan- 
isation agreement  and  they  are  necessary 
parties  to  this  action. 

The  present  position  of  the  plaintiffs  Is 
that  the  Southern  Pacific  Company  occupies 
the  same  position  towards  minority  stock- 
holders as  did  the  officers  and  directors  of 
the  old  company.  This  position  of  the  South- 
ern Pacific  Company  prevents  it  from  taking 
any  advantage  of  minority  stockholders. 
Furthermore,  the  plaintiffs  ratify  and  con- 
firm the  composition  agreement  with  credit- 
ors. They  admit  that  the  judgment  of  the 
United  States  Circuit  Court  for  the  Eastern 
District  of  Texas  Is  final  and  conclusive.  The 
present  position  of  the  plaintiffs  is  not  in- 
consistent with  the  finding  of  the  trial  court 
that  the  purchasers  at  the  foreclosure  sale 
acquired  a  good  title.  The  Southern  Pacific 
Company,  the  majority  stockholder  of  the  old 
company,  received  the  entire  issue,  $10,000,- 
000  stock  of  the  new  company,  and  plaintiffs 
seek,  after  a  full  accounting  and  adjustment 
of  mutual  rights  between  it  and  them,  to  im- 
press a  trust  on  the  net  property  of  the  old 
company  for  the  benefit  of  minority  stock- 
holders. The  rule  governing  conflicting  rights 
between  majority  and  minority  stockholders 
Is  discussed  in  Farmers'  Loan  &  Trust  Com- 
pany v.  New  York  &  Northern  Ry.  Co.,  150 
N.  Y.  410,  44  N.  B.  1043,  34  L.  R.  A.  76,  55 
Am.  St  Rep.  689.  A  very  interesting  dis- 
cussion of  the  genera]  principles  governing 
in  such  cases  is  found  in  Ervin  v.  Oregon 
Ry.  *  Navigation  Co.  (C.  O.)  27  Fed.  625. 


See,  also,  following  cases:  Jackson  v.  Ludel- 
Ing,  21  Wall.  (U.  S.)  616,  22  L.  Ed.  402; 
Menler  v.  Hooper's  Telegraph  Works,  L.  R. 
9  Cb.  App.  850. 

The  judgment  appealed  from  should  be  re- 
versed, with  costs. 

CULLEN,  a  J.,  and  GRAY,  HAIGnT, 
and  WILLARD  BARTLETT,  J  J.,  concur  with 
HISCOCK,  J.  VANN,  J.,  concurs  with  ED- 
WARD T.  BARTLETT,  J. 

Judgment  affirmed. 


(189  N.  V.  180.) 

PEOPLE  ex  rel.  BURNHAM  v.  FLYNN, 

Warden  of  the  City  Prison,  et  al. 

(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 

L  Conspiracy — Injubing  Pxbsou  in  Busi- 
ness. 

An  agreement  among  members  of  a  theater 
managers'  association  to  refuse  a  dramatic  critic 
admission  to  their  theaters,  made  to  protect 
themselves  from  public  articles  reflecting  on 
their  personal  integrity,  and  as  a  protest  against 
attacks  on,  their  patrons  and  members  of  a 
particular  religious  faith,  and  not  as  an  attack 
on  his  right  to  exercise  his  calling  as  a  dramatic 
critic,  not  a  conspiracy  within  Pen.  Code,  | 
168,  subd.  5,  making  It  a  misdemeanor  for 
persons  to  conspire  to  prevent  another  from  ex- 
ercising a  lawful  calling. 
2.  Theaters  and  Shows— Right  ox  Admis- 
sion—Tickets. 

The  proprietor  of  a  theater  has,  in  the  ab- 
>e?ce  £f„a  ■tatute.  the  absolute  right  to  decide 
who  shall  be  admitted  to  witnesa  the  plays  he 
produces. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Theaters  and  Shows?!  4.] 

8.  Sakb— Refusal  of  Admission— Damaqbs. 

Ihe  holder  of  a  ticket  of  admission  to  a 
place  of  amusement  is,  on  being  refused  admis- 
sion, entitled  to  recover  the  amount  paid  there- 
for .and  necessary  expenses  Incurred  to  attend. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Habeas  corpus  by  the  people,  on  relation  of 
Charles  Burnham,  against  William  J.  Flynn, 
warden  of  the  city  prison,  and  another,  city 
magistrate,  to  obtain  relator's  release  from 
custody  on  a  charge  of  criminal  conspiracy. 
From  an  order  of  the  Appellate  Division  (100 
N.  Y.  Supp.  31,- 114  App.  Dlv.  578)  reinstat- 
ing the  writ  and  discharging  the  relator,  ren- 
dered on  appeal  from  an  order  of  the  Special 
Term  (99  N.  Y.  Supp.  198,  49  Misc.  Rep.  828) 
dismissing  the  writ  and  remanding  relator  to 
custody,  defendants  appeal.  Affirmed. 

Win.  Travers  Jerome,  Dist  Atty.  (James  W. 
Osborne,  of  counsel),  for  appellants.  Her- 
man Aaron,  for  respondent 

EDWARD  T.  BARTLETT,  J.  Complaint 
was  made  to  a  magistrate  in  the  city  of  New 
York  charging  relator,  Charles  Burnham. 
with  violating  section  168,  subd.  5,  of  the 
Penal  Code,  which  reads  as  fonows:  "Sec. 
168.  Conspiracy  defined.— If  two  or  more 
persons  conspire,  either  •  *  •  (5)  To  pre- 
vent another  frwn  exercising  a  lawful  trade 
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or  calling,  or  doing  any  other  lawful  act,  by 
force,  threats,  intimidation,  or  by  Interfering 
or  threatening  to  Interfere  wltn  tools,  Imple- 
ments, or  property  belonging  to  or  used  by 
another,  or  with  the  use  or  employment  there- 
of. *  *  *  Each  of  them  is  guilty  of  a  mis- 
demeanor." After  examination  before  the 
magistrate,  the  relator,  Burnham,  was  taken 
into  custody  by  virtue  of  a  commitment  then 
Issued.  Thereupon  he  sued  out  a  writ  of  ha- 
beas corpus.  After  a  hearing,  the  Special 
Term  made  an  order  dismissing  the  writ  and 
remanding  the  relator  to  custody.  The  Appel- 
late Division  reversed  this  order,  reinstated 
the  writ  and  discharged  the  relator.  Prom 
the  latter  order,  this  appeal  was  taken  by  the 
defendants. 

The  petition  for  the  writ  alleged,  among 
other  facts,  the  following:  That  the  relator, 
Charles  Burnham,  is  a  theatrical  manager, 
and  particularly  manager  of  the  theater 
known  as  "Wallack's  Theater,"  situated  at 
Thirtieth  street  and  Broadway,  In  the  city  of 
New  York ;  that  the  cause  of  imprisonment  of 
petitioner  is  that  he  was  and  is  a  member  of 
an  association  of  theater  managers  having  for 
Its  general  object  the  promotion  of  the  inter- 
ests and  welfare  of  the  theatrical  Industry, 
in  which  the  members  of  said  association  are 
interested ;  that,  while  a  number  of  the  mem- 
bers of  the  association  were  holding  a  meet- 
ing, the  petitioner  called  attention  of  the 
members  to  certain  scurrilous,  libelous,  and 
malicious  attacks  made  by  one  James  S.  Met- 
calfe upon  some  of  the  members  of  the  asso- 
ciation, affecting  tneir  personal  Integrity  and 
holding  their  religion  up  to  ridicule ;  that  pe- 
titioner at  such  meeting,  or  immediately  aft- 
er formal  adjournment,  presented  and  read  to 
the  members  a  written  statement,  as  follows : 
"The  attention  of  this  association  Is  called  to 
the  following  matter :  A  certain  writer  on  a 
certain  periodical  has  for  the  past  10  years 
persistently,  and  without  just  cause,  libeled 
in  its  columns  a  large  portion  of  our  theater- 
goers, and  attacked  the  personal  integrity  of 
members  of  this  association.  Its  continued 
malicious,  vile  and  unjustifiable  attacks  upon 
those  of  the  Jewish  faith  are  unwarranted, 
and  as  It  may  affect  our  business  interests 
should  receive  attention  from  all  managers. 
For  their  so-called  criticism  on  plays  or  busi- 
ness methods  we  make  no  mention — that  does 
not  concern  us  and  Is  without  our  province— 
but  when  they  persistently  and  for  no  dis- 
cernible just  cause  (but  a  personal  feeling, 
perhaps)  make  a  butt  of  one's  religion— be  his 
faith  what  it  may — then  some  action  should 
be  taken  to  give  the  members  of  this  associa- 
tion so  assailed  its  vote  of  confidence  and  sup- 
port and  to  take  necessary  steps  to  prevent 
our  business  Interests  being  Injured."  It  fur- 
ther appears  In  the  petition  that  no  resolution 
was  passed  at  the  meeting  where  this  state- 
ment was  read,  but  that  thereafter  said  Met- 
calfe was,  by  the  purely  voluntary  action  of 
Individuals  controlling  their  own  theaters,  in 


several  Instances  excluded  from  such  thea- 
ters, not  including,  however,  the  theater  con- 
trolled by  the  petitioner,  and  that  thereupon 
the  magistrate  issued  his  mandate  herein,  or- 
dering the  arrest  of  the  petitioner.  The  peti- 
tion proceeds  with  certain  formal  allegations, 
and  prayed  that  the  writ  of  habeas  corpus 
might  Issue  to  the  end  that  after  hearing  re- 
lator be  discharged  from  custody. 

The  return  to  the  writ  is  exceedingly  brief 
and  formal,  and  the  relator  duly  traversed 
the  same.  A  hearing  was  had  before  the 
magistrate.  The  controlling  facts  are  undis- 
puted. It  was  proved  that  the  relator  did  ap- 
pear at  this  gathering  of  theater  managers 
and  read  the  statement,  after  formal  adjourn- 
ment, to  which  reierence  has  already  been 
made,  and  that  later  certain  informal  discus- 
sion and  proceedings  took  place,  when  the 
managers  separated.  It  also  appears  that 
some  time  thereafter  said  James  S.  Metcalfe, 
although  provided  with  tickets  of  admission, 
was,  without  undue  violence,  prevented  from 
entering  some  nine  theaters  in  the  city  of 
New  York,  many  or  all  of  which  were  manag- 
ed or  controlled  by  a  member  or  members  of 
the  so-called  "Theater  Managers'  Association." 
On  this  general  state  of  facts,  Metcalfe,  act- 
ing as  complainant,  charged  the  relator,  Burn- 
ham, with  a  violation  of  section  168,  subd.  5, 
Pen.  Code,  in  that  he  had  sought  to  prevent 
complainant  from  exercising  his  lawful  trade 
or  calling  as  a  dramatic  critic,  which  he  had 
followed  for  many  years.  The  city  magis- 
trate found  the  relator  guilty  as  charged, 
and  committed  him  to  the  custody  of  the  war- 
den of  the  city  prison. 

We  agree  with  the  conclusion  reached  by 
the  learned  Appellate  Division.  In  the  view 
we  entertain  of  the  case  as  presented  to  the 
city  magistrate,  It  is  unnecessary  to  construe 
the  section  of  the  Penal  Code  upon  which  the 
proceeding  is  founded.  It  is  proved  that  the 
object  of  the  relator,  Burnham,  and  the  other 
theater  managers  associated  with  him,  was 
not  to  attack  or  rebuke  Metcalfe  in  the  legiti- 
mate exercise  of  his  calling  as  a  dramatic 
critic.  The  statement  presented  by  the  re- 
lator at  the  meeting  of  the  theater  managers 
avers,  referring  to  certain  alleged  libelous 
articles  appearing  In  the  periodical  for  which 
Metcalfe  wrote,  as  follows:  "For  their  so- 
called  criticism  on  plays  or  business  methods 
we  make  no  mention — that  does  not  concern 
us  and  Is  without  our  province— but  when 
they  persistently  and  for  no  discernible  just 
cause  (but  a  personal  feeling,  perhaps)  make 
a  butt  of  one's  religion — be  his  faith  what  it 
may — then  some  action  should  be  taken  to 
give  the  members  of  this  association  so  assail- 
ed Its  vote  of  confidence  and  support  and  to 
take  necessary  steps  to  prevent  our  business 
interests  being  Injured."  We  have  here  a 
clear  and  uncontradicted  avowal  of  the  mo- 
tive that  led  the  managers  to  exclude  Met- 
calfe from  their  respective  theaters.  It  was 
not  an  attack  upon  his  right  to  exercise  his 
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calling  as  a  dramatic  critic,  but  an  effort  on 
the  part  of  the  managers  to  protect  them- 
selves from  public  articles  reflecting  on  their 
personal  Integrity,  and  a  protest  against  un- 
justifiable attacks  upon  their  patrons  and 
members  of  the  Jewish  faith.  It  would  be 
quite  out  of  place,  owing  to  its  character,  to 
quote  from  an  article  (Exhibit  A)  written, 
signed,  and  admitted  by  Metcalfe  as  genuine, 
and  introduced  in  evidence  by  the  relator, 
which  is,  to  speak  with  moderation,  an  unex- 
ampled illustration  of  race  bitterness  and 
hatred.  A  dramatic  critic  indulging  in  such 
intemperate  language  may  reasonably  expect 
to  arouse  unpleasant  antagonisms. 

The  remaining  question  in  the  case  is 
whether  the  proprietor  of  a  theater  has  the 
right  to  decide  who  shall  be  admitted  to  wit- 
ness the  plays  he  sees  fit  to  produce  in  the 
absence  of  any  express  statute  controlling  his 
action.  At  this  late  day  the  question  cannot 
be  considered  as  open  in  this  state.  There 
are  a  number  of  cases  arising  out  of  the  pur- 
chase of  theater  tickets  from  speculators  on 
the  sidewalk  after  notification  by  the  pro- 
prietor that  the  same  will  not  be  honored  at 
the  door.  Colllster  v.  Hayman,  183  N.  Y.  250, 
76  N.  E.  20,  1  L.  R.  A.  (N.  S.)  1188,  111  Am. 
St  Rep.  740 ;  s.  a,  71  App.  Div.  316,  75  N.  Y. 
Supp.  1102;  Purcell  v.  Daly,  19  Abb.  N.  C. 
303.  These  cases  Illustrate  the  absolute  con- 
trol that  the  proprietor  of  a  theater  exercises 
over  the  house  and  the  audience.  He  derives 
from  the  state  no  authority  to  carry  on  his 
business,  and  may  conduct  the  same  precisely 
as  any  other  private  citizen  may  transact  his 
own  affairs.  In  Burton  v.  Scherpf,  83  Mass. 
133,  79  Am.  Dec.  717,  It  was  held  that  the 
sale  of  a  tickets  of  admission  to  a  concert  Is 
only  a  revocable  license  to  the  purchaser  to 
enter  the  building  In  which  It  is  given,  and 
to  attend  the  performance;  and,  If  revoked 
before  the  performance  has  commenced,  and 
before  he  has  taken  the  seat  to  which  the 
ticket  entitles  him,  and  he  remains  therein 
after  notice  of  the  revocation  and  refuses  to 
depart  upon  request,  he  becomes  a  trespasser, 
and  may  be  removed  by  the  use  of  force  nec- 
essary for  the  purpose,  and  his  only  remedy 
therefor  is  by  action  upon  the  contract  The 
holder  of  a  ticket  which  entitles  him  to  a  seat 
at  a  given  time  in  a  place  of  amusement,  be- 
ing refused  admission,  is  entitled  to  recover 
the  amount  paid  for  the  ticket  and,  undoubt- 
edly, such  necessary  expenses  as  were  Incur- 
red In  order  to  attend  the  performance.  The 
case  of  Commercial  Telegram  Co.  v.  Smith,  47 
Hun,  494,  Involves  a  kindred  principle.  It 
was  an  action  brought  to  restrain  the  defend- 
ants, the  president  of  the  New  York  Stock 
Exchange  and  others,  from  Interfering  with 
the  plaintiff  in  collecting  upon  the  floor  of  the 
exchange  the  quotations  of  dealings  in  stock 
and  distributing  the  same  to  its  customers. 
Certain  correspondence  had  passed  between 
the  parties  and  resulted  in  what  was  after- 
wards held  by  the  court  as  a  mere  negotia- 


tion, which  did  not  amount  to  a  binding  con- 
tract, permitting  the  plaintiff  to  carry  on  its 
business  upon  the  floor  of  the  exchange.  The 
plaintiff,  misconceiving  the  force  and  effect  of 
this  correspondence,  went  on  and  made  large 
expenditures  in  the  preparation  of  its  wires 
and  instruments  for  the  purpose  of  carrying 
on  its  business  upon  the  floor  of  the  Exchange, 
all  of  which  would  be  entirely  useless  if  it 
was  denied  the  privilege  for  which  applica- 
tion had  been  made.  It  was  also  urged  that, 
even  assuming  the  correspondence  did  not 
sustain  a  contract,  nevertheless  considera- 
tions of  public  policy  would  uphold  the  claim 
of  the  plaintiff.  The  learned  General  Term 
in  the  First  department  (Van  Brunt,  P.  J., 
writing  the  opinion)  said  as  to  this  point: 
'The  claim  that  the  Stock  Exchange  has  no 
right  to  exclude  the  Commercial  Telegram 
Company  from  the  floor  upon  the  ground  of 
public  policy  evidently  proceeds  upon  an  en- 
tirely erroneous  theory.  The  Exchange  is  a 
private  association.  It  has  the  right  to  admit 
to  its  floor  whom  it  pleases.  It  obtains  noth- 
ing from  the  state  except  that  protection 
which  the  law  affords  to  every  citizen.  It 
has  sought  no  special  privilege  and  obtained 
no  special  powers.  It  is  therefore  just  as 
much  the  master  of  its  own  business  and  of 
the  method  of  conducting  the  same  as  any 
private  Individual  within  the  state.  It  may 
make  public  the  transactions  which  occur 
within  its  walls  or  it  may  refuse  all  informa- 
tion In  respect  thereto.  No  matter  which 
course  Is  pursued,  so  long  as  it  violates  no 
law,  it  has  a  right  to  conduct  its  business  as 
It  pleases."  This  language  is  particularly  ap- 
posite to  the  case  at  bar. 

We  are  of  opinion  that  the  relator  and  his 
associates  In  the  Theater  Managers'  Associa- 
tion acted  in  the  exercise  of  their  strict  legal 
rights. 

The  order  of  the  Appellate  Division  appeal- 
ed from  should  be  aflirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  HAIGHT, 
VANN,  HISCOCK,  and  CHASE,  JJ.,  concur. 

Order  affirmed. 


089  N.  Y.  198.) 
SUTHERLAND  v.  CITY  OF  ROCHESTER. 
(Court  of  Appeals  of  New  York.   Oct  1,  1907.) 

1.  Judgment — Conclusiveness. 

A  judgment  foreclosing  liens  held  by  a  city, 
directing  a  sale  of  land  and  adjudging  that  the 
corporation  counsel  shall  be  paid  his  taxable 
costs  out  of  the  proceeds  before  the  city  is  paid, 
fixes  the  order  of  payment  and  that  question 
is  not  open  for  review  in  an  action  by  the  cor- 
poration counsel  against  the  city  for  the  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1251.] 

2.  Municipal  Corporations  —  Officers  — 
Compensation  —  Corporation  Counsel  — 
Taxablk  Costs. 

Under  Rochester  City  Charter,  Laws  1898, 
pp.  434,  435.  c.  182.  §§  414,  418.  providing  that 
the  corporation  counsel  shall  be  entitled  in  ac- 
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dons  In  which  the  city  shall  be  successful  to 
costs  collected  from  the  adverse  party,  the  cor- 
poration counsel,  on  the  city  succeeding  in  an 
action  to  foreclose  tax  liens,  is  entitled  to  the 
taxable  costs,  though  it  became  the  purchaser 
of  the  land. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Submission  of  controversy  on  an  agreed 
statement  of  facts  between  William  A.  Suth- 
erland as  plaintiff  and  the  city  of  Rochester 
as  defendant  From  a  judgment  of  the  Appel- 
late Division  (98  N.  Y.  S.  970,  112  App.  Div. 
712)  ordered  for  defendant,  plaintiff  appeals. 
Reversed,  and  judgment  ordered  for  plaintiff. 

James  S.  Havens,  for  appellant  John  M. 
Stall,  Ass't  Corp.  Counsel,  for  respondent 

HAIGHT,  J.  The  plaintiff,  as  corporation 
counsel  of  the  city  of  Rochester,  pursuant 
to  a  resolution  of  the  common  council,  brought 
an  action  in  behalf  of  the  city  against  Alida 
R.  W.  Brown  and  others,  for  the  foreclo- 
sure of  certain  tax  liens  held  by  the  city 
against  certain  lands  known  as  the  "War- 
ner property,"  amounting,  with  accumulated 
Interest  to  the  sum  of  $42,987.41.  Such  ac- 
tion resulted  in  a  judgment  in  favor  of  the 
city,  In  which  a  sale  of  the  premises  was 
directed  to  be  made  by  a  referee  appointed 
by  the  court,  and  out  of  the  moneys  arising 
from  such  sale,  after  deducting  the  amount 
of  his  fees  and  expenses,  the  referee  was  di- 
rected to  pay  William  A.  Sutherland,  the 
plaintiff's  attorney,  the  sum  of  $125.18  ad- 
judged to  the  plaintiff  for  costs  and  charges 
in  the  action,  with  Interest  thereon.  Upon 
the  sale  of  the  premises  they  were  bid  in  by 
the  city  for  the  sum  of  $17,150;  other  re- 
sponsible persons  having  bid  $17,000.  The 
city  thereupon  paid  to  the  plaintiff,  out  of 
the  $126.18  directed  to  be  paid  by  the  judg- 
ment, his  taxable  disbursements  in  the  action, 
retaining  the  sum  of  $89,  being  the  amount 
of  his  taxable  fees  under  the  provisions  of 
the  Code  of  Civil  Procedure.  The  question 
presented  for  consideration  pertains  to  the 
right  of  the  city  to  retain  this  item. 

The  provisions  of  the  charter  of  the  city  of 
Rochester  (Laws  1898,  p.  434,  c  182),  so  far 
as  material  upon  the  question  under  consid- 
eration, provide  as  follows : 

"Sec  414.  The  salaries  of  the  corporation 
counsel,  his  assistant  clerk  and  other  sub- 
ordinates shall  be  fixed  by  the  board  of  es- 
timate and  apportionment  and  they  shall  re- 
ceive no  fees  or  other  compensation  of  any 
kind  whatever,  except  that  the  corporation 
counsel  may  receive  to  his  own  use  the 
costs  of  suits,  as  hereinafter  provided." 

"Sec.  418.  He  shall  be  entitled  in  actions 
and  proceedings  in  which  the  city  shall  be 
successful  to  receive  to  his  own  use  all  costs 
and  allowances  which  shall  be  collected  from 
the  adverse  party." 

These  provisions  are  so  clear  and  specific 
that  they  admit  of  no  room  for  doubt  with 
reference  to  their  meaning.   The  only  ques- 


tion that  can  be  raised  with  reference  there- 
to is  as  to  whether  the  plaintiff  has  conform- 
ed to  their  requirements.  As  to  that  it  ap- 
pears, as  we  have  seen,  that  he  commenced 
the  action  pursuant  to  a  resolution  of  the 
common  council  and  recovered  a  judgment 
for  the  full  amount  of  the  city's  claim,  with 
Interest  together  with  bis  taxable  costs  and 
disbursements,  In  which  It  Is  provided  that 
the  real  estate  of  the  defendant  be  sold  by 
a  referee  appointed  by  the  court,  and  out  of 
the  proceeds  of  such  sale,  after  the  payment 
of  the  referee's  fees  and  disbursements,  the 
plaintiff  should  first  be  paid  his  taxable 
costs.  But  the  Appellate  Division  appears 
to  have  entertained  the  view  that  he  had  not 
collected  his  costs  from  the  adverse  party, 
and  that  the  city  was  entitled  to  have  its  full 
judgment  collected  and  paid  to  It  before  the 
plaintiff  was  entitled  to  be  paid  his  taxable 
costs.  We  think  this  conclusion  ought  not  to 
prevail.  Under  the  very  terms  of  the  judg- 
ment entered,  as  we  have  seen,  the  plaintiff, 
as  the  attorney  for  the  city,  was  to  be  paid 
bis  taxable  costs  out  of  the  proceeds  of  the 
sale  before  that  of  the  city.  Here  we  have 
an  adjudication  in  that  action  fixing  the  or- 
der of  the  payment  which  is  not  open  for  re- 
view in  this  action.  As  to  the  other  ques- 
tion, we  are  equally  clear  that  the  amount 
of  the  plaintiffs  taxable  costs  has  been  col- 
lected from  the  adverse  party.  The  adverse 
party's  real  estate  has  been  sold,  $17,000  was 
bid  therefor  by  other  responsible  persons, 
but  the  officers  of  the  city  evidently  thought 
it  was  worth  more,  and  bid  a  higher  sum 
therefor,  and  thereby  procured  the  property 
to  be  sold  to  the  city.  It  has  received  a  deed 
and  is  now  the  owner.  It  has  therefore  re- 
ceived the  amount  of  Its  bid,  $17,150,  which 
it  has  applied  upon  Its  judgment  against  the 
adverse  party.  It  is  true  that  the  city  did 
not  receive  this  amount  in  cash,  but  it  has 
received  the  amount  In  other  property,  the 
equivalent  of  money. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  reversed,  and  that  judg- 
ment should  be  ordered  for  the  plaintiff  for 
the  amount  claimed  in  the  submission  of  the 
controversy,  with  costs  In  both  courts. 

CULLEN,  a  J„  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WILLARD  BART- 
LETT,  and  HlSCOCK,  JJ,  concur. 

Judgment  accordingly. 

(189  N.  T.  KB.) 

HATFIELD  et  ah  v.  STRAUS  et  at 

(Court  of  Appeals  of  New  York.  Oct  L  1907.) 

L  Municipal  Corporations— Use  or  Streets 
—  Private  Railway  —  Injunction — Right 
to  Sue. 

One  occupying  his  property  abutting  on  a 
street  as  his  private  residence  may  sue  to  re- 
strain the  construction  of  a  track  in  the  street 
for  the  movement  of  express  oars  thereon  during 
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the  night  pursuant  to  a  grant  from  the  mu- 
nicipality. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dta. 
vol  86,  Municipal  Corporations,  If  1449,  1477.] 

2.  Samk  —  CoNSTBDonos  of  Private  RAIL- 
WAY— AUTHORITY  TO  GRANT— STATUTES. 

Greater  New  York  City  Charter,  La  we 
1001,  p.  107,  c.  466,  S  242,  as  amended  by  Laws 
1005,  p.  1545,  c  620,  |  14,  conferring  on  the 
board  of  estimate  and  apportionment  the  exclu- 
sive power  to  grant  •'franchises  or  rights,  or  make 
contracts  providing  for  •  •  •  the  occupation 

•  •   •  of  any  of  the  streets  for  railroads 

•  •  •  for  the  transportation  of  persons  or 
property,"  does  not  authorise  the  board  to  grant 
to  the  owners  of  a  department  store  the  right  to 
construct  and  operate  a  spur  track  in  the  street 
to  connect  its  store  with  a  street  railway,  to  be 
used  exclusively  for  the  transportation  of  its 
goods. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  86,  Municipal  Corporations,  Si  1467,  1468.] 

Cnllen,  a  3*  and  Chase  and  Height,  JJ.,  dis- 
senting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Edwin  F.  Hatfield  and  others 
against  Is! dor  Straus  and  another,  doing 
business  under  the  firm  name  of  B,  EL  Macy 
&  Co.,  and  others.  From  an  order  of  the  Ap- 
pellate Division  (102  N.  Y.  Supp.  034, 117  App. 
Div.  671),  granting  the  relief  prayed  for,  de- 
fendants appeal,  and  questions  are  certified. 
Questions  answered,  and  order  affirmed. 

Granville  Clark,  for  appellants  Straus.* 
Wm.  B.  Ellison,  Corp.  Counsel  (Theodore 
Connoly,  of  counsel),  for  appellants  city  of 
New  York  et  aL  Arthur  H.  Masten,  for  re- 
spondents. 

O'BRIEN,  J.  The  plaintiffs  In  this  action, 
as  property  owners,  seek  to  restrain  the  de- 
fendants from  carrying  Into  effect  a  resolu- 
tion of  the  board  of  estimate  and  apportion- 
ment of  the  city  of  New  York,  which  author- 
ises, or  purports  to  authorize,  certain  of  the 
defendants  to  lay  down  and  construct  a  spur 
railroad  track  In  front  of  their  premises. 

The  plaintiffs  are  residents  and  property 
owners  In  the  city  of  New  York.  They  own 
and  occupy  the  house  and  lot  at  No.  148 
West  Thirty-Fourth  street  as  a  private  resi- 
dence, having  resided  there  for  many  years. 
The  defendants  I  si  dor  and  Nathan  Straus 
compose  the  firm  of  B,  H.  Macy  &  Co.,  and 
that  firm  occupies,  ss  lessees,  the  premises 
on  the  northwest  corner  of  Sixth  avenue  and 
Thirty-Fourth  street,  eastward  of  and  Im- 
mediately adjoining  the  plaintiffs'  property, 
as  a  large  department  store.  The  other  de- 
fendants are  the  city  of  New  York  and  cer- 
tain of  Its  municipal  officers  having  control 
-of  the  streets:  or  whose  official  action  In 
some  form  Is  necessary  In  order  to  carry  out 
the  purposes  of  the  resolution.  The  imme- 
diate purpose  of  the  action  was  to  restrain 
the  defendants  from  obstructing  the  street 
near  the  plaintiffs'  residence  by  carrying  Into 
effect  the  permit,  consent,  or  ordinance  of 
-the  board  of  estimate  and  apportionment, 
which,  It  Is  claimed,  permitted  the  proprie- 


tors of  the  department'  store  to  lay  down 
railroad  tracks  and  operate  express  cars 
thereon  for  the  conveyance  of  goods  to  their 
store  from  the  street  railroad  in  Thirty- 
Fourth  street  The  only  relief  demanded  la 
the  complaint  was  a  perpetual  Injunction. 

In  May,  1000,  the  firm  of  Macy  &  Co.  made 
a  written  application  to  the  board  of  esti- 
mate and  apportionment  for  the  consent  of 
the  city  to  construct,  maintain,  and  use  a 
single  track  railroad  spur  for  the  purpose  of 
transporting  express  cars  from  their  prem- 
ises on  the  north  side  of  Thirty-Fourth 
street,  between  Broadway  and  Seventh  ave- 
nue, to  and  from  the  surface  railroad  tracks 
on  Thirty-Fourth  street  In  front  of  their 
premises.  In  July  following  the  board  to 
which  the  application  was  addressed  passed 
a  resolution  granting  such  consent  The  res- 
olution so  passed  was  to  the  effect  that  the 
consent  of  the  city  be,  and  the  same  was 
thereby,  given  to  the  said  firm  to  construct, 
maintain,  and  use  two  spur  surface  railroad 
tracks ;  one  in  front  of  their  premises  in  the 
borough  of  Manhattan,  and  the  other  on  the 
east  side  of  Webster  avenue,  south  of  Mc- 
Lean avenue,  to  the  surface  railroad  tracks 
In  front  of  said  premises  In  the  borough  of 
the  Bronx.  The  validity  of  the  ordinance,  so 
far  as  it  relates  to  the  spur  last  described, 
Is  not  directly  Involved  in  this  action,  since 
no  property  owner  or  other  person  Interested 
has  raised  any  question  In  regard  to  It  The 
precise  location  of  the  tracks  was  described 
in  the  resolution  In  detail,  and  It  was  stated 
in  the  grant  that  the  consent  so  given  should 
be  for  a  term  not  exceeding  10  years  from 
the  time  of  the  granting  thereof,  and  It  was 
provided  that  the  same  might  be  canceled 
and  annulled  upon  six  months'  notice  m  writ* 
lng  to  the  firm,  Its  successors  or  assigns,  by 
the  board  or  its  successors  in  authority,  and 
thereupon  all  the  rights  of  the  firm,  its  suc- 
cessors or  assigns,  In  and  upon  said  street 
and  avenue,  should  cease  and  determine. 
The  resolution  then  proceeds  to  state  the 
sums  of  money  which  the  firm  stipulated  to 
pay  Into  the  city  treasury  from  time  to  time 
as  compensation  for  the  privilege  or  right 
granted  It  was  also  stipulated  that  the  con- 
sent of  the  board  thus  given  was  for  the  ex- 
clusive use  of  the  grantee,  and  that  it  should 
not  be  assigned  either  in  whole  or  in  part, 
or  leased  or  sublet  In  any  manner,  and  that 
no  title  thereto  or  right  interest  or  proper- 
ty therein  would  pass  to  or  vest  In  any  other 
person  or  corporation  whatsoever,  either  by 
the  acts  of  the  grantee.  Its  successors  or  as- 
signs, or  by  operation  of  law,  without  the 
consent  in  writing  of  the  city  acting  by  the 
said  board,  or  Its  successors  in  authority. 
The  various  stipulations  and  conditions  In- 
corporated In  the  grant  covered  seven  print- 
ed pages  of  the  record,  but  It  1s  unnecessary 
to  refer  to  them  at  greater  length,  since  the 
power  attempted  to  be  exercised  by  the 
board  is  sufficiently  Indicated  by  what  has 
been  already  stated.  The  prayer  of  the  corn- 
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plaint  is  to  the  effect  that  the  defendants  be 
enjoined  and  restrained  from  the  execution 
of  this  ordinance  or  resolution. 

The  court  granted  an  injunction,  pendente 
lite,  which  was  accompanied  by  an  order  to 
show  cause  why  the  same  should  not  be  con- 
tinued until  the  final  Judgment  in  the  ac- 
tion. On  the  return  of  this  order,  and  after 
a  hearing,  the  court  or  Judge  refused  to  con- 
tinue the  temporary  injunction  and  ordered 
that  It  be  vacated.  On  appeal  by  the  plain- 
tiffs from  this  order,  the  Appellate  Division, 
by  a  divided  court,  reversed  the  action  of  the 
judge  at  Special  Term  In  refusing  to  contin- 
ue the  injunction  and  vacating  it,  and  that 
court  also  reinstated  the  temporary  injunc- 
tion and  ordered  that  it  be  continued  during 
the  pendency  of  the  action,  and  from  this 
order  the  defendants  have  appealed  to  this 
court.  No  appeal  lies  to  this  court  from 
such  an  order  as  matter  of  right.  It  is  on- 
ly upon  permission  granted  by  the  court  be- 
low that  the  defendants  are  entitled  to  be 
heard  in  this  court.  The  appeal  comes  to 
this  court  upon  two  specific  questions,  which 
have  been  certified  to  us  by  the  learned  court 
below,  and  they  are:  (1)  Whether  the  board 
of  estimate  and  apportionment  has  the  pow- 
er to  grant  to  the  defendants  the  permit  de- 
scribed in  the  complaint  and  moving  papers 
pursuant  to  section  242  of  the  revised  char- 
ter of  New  York  (chapter  466,  p.  107,  Laws 
1001,  as  amended  by  chapter  629,  p.  1533, 
Laws  1905),  or  other  sections  of  the  charter; 
and  (2)  are  the  plaintiffs  entitled  to  main- 
tain an  action  for  an  injunction  restraining 
the  defendants  from  taking  any  steps  under 
the  permit  granted?  Our  jurisdiction  in  this 
appeal  is  limited  to  the  decision  of  the  ques- 
tions certified  and  stated  above.  Briefly,  our 
inquiry  must  be  directed  to  the  questions  as 
to  the  right  of  the  plaintiffs  to  maintain  the 
action  and  the  power  of  the  board,  under 
the  section  of  the  city  charter,  to  grant  the 
permission  or  privilege  embodied  In  the  res- 
olution. 

There  is  not,  I  think,  any  serious  difficulty 
m  the  case  concerning  the  right  of  the  plain- 
tiffs to  maintain  the  action.  They  are  resi- 
dents and  property  owners  upon  the  street, 
and  their  premises  adjoin  those  of  the  de- 
fendants operating  the  department  store  and 
for  whose  private  and  exclusive  benefit  the 
£rant  was  made.  It  is  quite  conceivable 
that  the  private  residences  so  near  to  the  ob- 
jtructlon  may  be  rendered  more  inconvenient 
ind  uncomfortable  in  consequence  of  the  ex- 
istence of  the  railroad  track  and  the  move- 
ment of  the  cars  thereon  during  the  night, 
since  the  ordinance  limits  the  right  to  oper- 
ate the  cars  to  the  hours  between  8  in  the 
evening  and  5  In  the  morning.  It  cannot 
therefore  be  held,  as  matter  of  law,  that  the 
plaintiffs  will  sustain  no  special  damages  in 
consequence  of  the  occupation  of  the  street 
by  the  railroad  tracks,  or  that  the  Inconven- 
ience of  which  they  complain  is  only  such  as 
Is  common  to  the  public  generally.   It  seems 


to  me  that  the  plaintiffs'  private  residence  Is 
so  situated  that  the  damage  to  it  In  conse- 
quence of  the  occupation  of  the  street  Is  spe- 
cial and  peculiar  within  the  rule  which  has 
sanctioned  private  actions  in  such  cases. 
Flynn  v.  Taylor,  127  N.  Y.  596,  28  N.  E.  418, 
14  L.  R.  A.  556;  Wakeman  v.  Wilbur,  147 
N.  Y.  657,  42  N.  E.  341 ;  Beekman  v.  Third 
Avenue  R.  R.  Co.,  153  N.  Y.  144,  47  N.  E. 
277;  Fanning  v.  Osborne,  102  N.  Y.  441,  7 
N.  E.  307;  Paige  v.  Schenectady  Ry.  Co., 
178  N.  Y.  102,  70  N.  E.  213;  Ackerman  v. 
True,  175  N.  Y.  353,  365,  67  N.  E.  629; 
Pierce  v.  Dart,  7  Cow.  (N.  Y.)  609;  Crooke 
v.  Anderson,  23  Hun,  266;  Joyce  on  Nuisan- 
ces, S  222;  High  on  Injunctions  (4th  Ed.) 
562;  Wetmore  v.  Story,  22  Barb.  (N.  Y.) 
414. 

The  fundamental  and  Important  question 
In  the  case  is  with  respect  to  the  validity  of 
the  ordinance  expressing  the  consent  of  the 
city,  through  Its  municipal  authorities,  for 
the  use  of  the  street  in  the  manner  described 
and  8peclfled  therein.  There  can  be  no  doubt 
that  the  board  of  estimate  and  apportionment 
possessed  all  the  powers  concerning  the  use 
of  the  streets  by  the  public  and  by  private 
parties  that  were  formerly  possessed  by  the 
board  of  aldermen.  Wilcox  v.  McClellan,  185 
N.  Y.  9,  17,  77  N.  E.  986.  There  can  be  no 
doubt  that  municipal  authorities  having  the 
care  and  control  of  the  streets  In  a  city  may 
authorize  their  temporary  use  by  private  par- 
ties for  private  purposes  to  a  limited  extent 
The  precise  limits  beyond  which  that  power 
cannot  be  exercised  have  not  been  very  spe- 
cifically or  accurately  defined  and  perhaps 
cannot  be.  The  governing  body  in  a  city  may 
permit  private  parties  to  deposit  building  ma- 
terials In  the  streets,  to  construct  and  use 
coal  holes,  cellarways,  areas,  vaults  under 
the  sidewalks,  awnings  above,  and  the  like. 
But  all  these  and  all  similar  uses  of  the  pub- 
lic streets  for  private  use  are  either  express- 
ly authorized  by  statute  or  sanctioned  by  the 
courts  as  being  exceptions  to  the  general  rule, 
born  of  necessity,  and  justified  by  public 
convenience  and  custom.  The  right  to  such 
use  is  given  to  the  general  public  and  enjoy- 
ed by  all  citizens  alike.  In  the  present  case, 
the  privilege  has  been  granted  to  private 
parties,  and  is  special  and  peculiar.  Callanan 
v.  Gilman,  107  N.  Y.  360,  14  N.  E.  264,  1  Am. 
St  Rep.  831;  Hoey  v.  Gilroy,  129  N.  Y.  132, 
29  N.  E.  85 ;  Jorgensen  v.  Squires,  144  N.  Y. 
280,  39  N.  E.  373.  These  cases,  however,  af- 
fect only  In  a  very  slight  way  the  general 
rule  that  the  primary  purpose  of  streets  and 
highways  Is  the  use"  of  the  public  for  travel- 
ing and  transportation,  and  that  any  en- 
croachment thereon  which  Interferes  with 
such  use  is  a  public  nuisance.  There  can  be 
no  doubt  that  an  abutting  owner  In  a  city  has 
the  right  of  free  access  to  and  from  his  prop- 
erty In  the  usual  way.  He  may  use  for  that 
purpose  such  means  of  conveyance  for  the 
transportation  and  delivery  of  goods  and  mer- 
chandise as  are  usual  and  customary,  but  the 
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right  of  ingress  and  egress  with  railroad  cars 
running  upon  railroad  tracks  has  not  yet,  I 
think,  been  sanctioned  by  custom  or  by  law. 
The  claim  of  a  right  in  that  regard  Is  far  In 
advance  of  any  use  of  the  public  streets  that 
has  heretofore  been  recognized.  It  may  be 
argued  that  If  the  abutting  owner  may  use 
carriages,  wagons,  trucks,  and  even  motor 
cars  for  the  purpose  of  free  access  and  the 
transaction  of  his  business,  why  not  permit 
him  to  use  railroad  cars  upon  a  railroad 
track?  Such  an  argument  is  misleading, 
since  If  carried  to  its  logical  conclusion  the 
result  would  be  that  the  governing  body  In 
a  city  would  have  the  power  to  surrender 
the  use  of  the  streets  to  private  parties  for 
exclusively  private  purposes.  The  courts 
must  draw  the  line  at  some  point  beyond 
which  private  interest  and  convenience  must 
yield  to  the  general  public  good.  The  general 
current  of  authority  on  the  question  concern- 
ing the  use  of  public  streets  in  cities  indicates 
quite  clearly  that  the  line  has  been  extended 
and  the  domain  of  discretionary  power  very 
much  expanded  by  the  ordinance  adopted  In 
this  case.  If  we  are  prepared  to  hold  that 
the  defendants  are  empowered  to  adopt  and 
carry  out  the  resolution  in  question,  then,  as 
was  suggested  in  the  learned  opinion  of  the 
court  below,  the  same  claim  of  right  must 
be  sanctioned  when  like  privileges  are  grant- 
ed  to  all  merchants  in  the  city  who  are  simi- 
larly situated.  In  this  view  the  result  of  our 
decision  in  this  case  must  be  important  and 
far-reaching  to  the  whole  community.  We 
are  not  concerned  with  the  question  whether 
the  exercise  of  the  power  embodied  in  the 
resolution  was  necessary  or  reasonable.  The 
defendants  do  not  attempt  to  justify  the 
grant  upon  any  such  ground,  and  these  con- 
siderations are  not  pertinent  to  the  questions 
certified  to  us  by  the  learned  court  below, 
and  which  confer  upon  this  court  the  only 
jurisdiction  it  has  over  the  case. 

It  is  suggested,  not  by  the  counsel  in  the 
case  in  their  oral  arguments,  nor  in  their 
printed  briefs,  but  among  ourselves  in  the  dis- 
cussion of  the  case,  that  the  power  of  the 
board  of  estimate  and  apportionment  under 
section  242  of  the  charter,  to  grant  the  per- 
mission in  question,  is  controlled  in  some 
way  by  the  charter  powers  of  the  street  rail- 
roads to  operate  freight  or  express  cars  up- 
on their  tracks.  If  this  means  that  the  lan- 
guage of  the  charter  is  to  be  construed  as 
meaning  one  thing  in  case  the  railroads  have 
such  powers,  and  another  and  different  thing 
in  case  they  have  not,  then  it  seems  to  me 
that  such  a  rule  for  the  construction  of  a 
statute  Is  without  the  sanction  of  reason  or 
authority.  The  section  of  the  charter  refer- 
red to  must  be  construed  according  to  Its  own 
terms,  and  the  general  charter  powers  of 
street  railroads  have  nothing  whatever  to  do 
with  the  meaning  of  the  words  that  the  Leg- 
islature has  employed  in  conferring  certain 
powers  upon  the  city  authorities.  If  the  rail- 


roads are  exceeding  their  charter  powers,  the 
remedy  is  in  the  hands  of  the  public  authori- 
ties In  a  direct  proceeding,  where  all  concern- 
ed have  the  right  to  be  heard.  I  have  re- 
frained from  discussing  that  question  In  this 
case,  since  no  railroad  Is  a  party,  and  It 
would  be  unwise  to  intimate  anything  in  re- 
gard to  such  a  question  when  not  raised  by 
any  one  in  the  case.  It  is  undoubtedly  true 
that  the  owners  of  the  department  store  and 
the  city  authorities  have  assumed  in  their 
application  and  in  the  grant  made  that  the 
street  railroads  have  the  right  to  operate 
freight  or  express  cars  upon  their  tracks,  oth- 
erwise the  application  would  never  have  been 
made  or  granted.  In  acting  upon  this  as- 
sumption, they  have  followed  what  seems  to 
have  been  decided  by  the  courts,  including 
this  court,  which  is  to  the  effect  that  such 
business  is  within  the  powers  conferred  upon 
street  railroads.  De  Grauw  v.  Long  Island 
Elec.  Ry.  Co.,  43  App.  DIv.  502,  507,  60  N.  T. 
Supp.  163,  affirmed  on  the  opinion  below,  163 
N.  Y.  597,  57  N.  E.  1108;  Matter  of  Stillwater 
&  M.  St  R.  Co.  v.  B.  &  M.  R.  R.  Co.,  171  N. 
Y.  589,  64  N.  E.  511,  59  L.  R.  A.  489. 

But,  conceding  the  power  of  street  rail- 
roads to  embark  In  the  business  of  carrying 
goods  as  well  as  passengers,  what  has  that  to 
do  with  the  meaning  of  the  section  of  the 
city  charter  to  which  reference  will  be  pres- 
ently made?  Grant  that  the  street  railroads 
may  carry  goods  for  hire.  Does  It  follow  that 
the  board  of  estimate  and  apportionment  has 
the  power  to  authorize,  private  persons  to  con- 
struct spur  railroad  tracks  and  operate  rail- 
road cars  thereon  In  "front  of  every  depart- 
ment store  and  warehouse  where  It  is  con- 
venient to  ship  and  receive  merchandise?  If 
such  power  exists,  it  should  be  exercised  fair- 
ly In  favor  of  all  who  ask  for  the  privilege* 
and  without  discrimination.  The  railroads 
may  have  the  power  to  carry  goods,  but  it  by 
no  means  follows  that  the  city  authorities 
have  the  power  to  furnish  railroad  facilities 
to  merchants,  who,  instead  of  using  trucks 
and  wagons  for  the  shipment  and  delivery 
of  goods,  find  It  more  convenient  to  use  rail- 
road tracks  and  railroad  cars.  The  power 
of  the  railroads  to  carry  goods  is  one  thing, 
but  the  power  of  the  city  authorities  to  In- 
cumber the  public  streets  with  railroad  spur 
tracks  Is  quite  another  and  different  thing. 
No  railroad  applied  for  the  consent  in  ques- 
tion, and  no  right  was  granted  to  any  such 
corporation.  Neither  the  pleadings,  the  certi- 
fied questions,  nor  the  arguments  at  the  bar 
attempt  to  deal  with  any  question  concerning 
the  power  of  street  railroads  in  that  regard. 
This  case  turns  upon  the  question  whether 
the  board  of  estimate  and  apportionment  had 
the  power,  under  the  section  of  the  charter 
referred  to,  to  enact  the  resolution  In  ques- 
tion. There  is  no  claim  in  behalf  of  any 
one  that  there  is  any  provision  of  the  city 
charter  conferring  such  power  upon  the 
board,  except  the  section  referred  to  in  the 
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certified  question,  and  the  rest  of  the  discus- 
sion will  be  confined  to  an  Inquiry  as  to  the 
powers  conferred  by  that  section  upon  the 
board.  It  may  be  important  at  the  outset  of 
that  inquiry  to  state  the  rule  of  statutory 
construction  in  such  cases  that  has  been 
adopted  by  this  court  in  numerous  cases,  and 
which  in  a  very  recent  case  Is  expressed  in 
the  following  words:  "To  justify  an  act 
which  would  constitute  a  nuisance,  without 
making  compensation  therefor  to  those  who 
are  specially  Injured  and  without  their  con- 
sent, the  statute  must  be  express,  or  the  right 
to  permit  such  act  given  by  a  clear  and  un- 
questionable implication  from  the  powers  ex- 
pressly conferred,  so  that  It  can  be  fairly 
said  that  the  Legislature  contemplated  the  do- 
ing of  the  act  which  occasioned  the  Injury,  and 
It  may  not  be  presumed  from  a  general  grant 
of  authority."  Ackerman  v.  True,  175  N.  Y. 
366,  67  N.  E.  629.  The  argument  in  behalf 
of  the  defendants  and  In  support  of  the  ap- 
peal in  its  last  analysis  rests  upon  the  broad 
proposition  that  the  statute  (section  242  of 
the  city  charter)  conferred  the  power  upon 
the  board  of  estimate  and  apportionment  to 
make  the  grant  and  enact  the  ordinance  in 
question.  If  this  contention  is  well  founded, 
it  would  follow  that  the  appeal  should  be  sus- 
tained. The  material  part  of  the  section  is 
expressed  in  these  words,  omitting  terms  that 
are  unnecessary  and  Irrelevant :  "The  board 
of  estimate  and  apportionment  shall  hereaft- 
er *  *  *  have  the  exclusive  power  In  be- 
half of  the  city  to  grant  to  persons  or  corpo- 
rations franchises  or  rights  or  make  contracts 
providing  for  or  Involving  the  occupation  or 
use  of  any  of  the  streets  •  •  •  for  rail- 
roads, pipe  or  other  conduits  or  ways  or  oth- 
erwise for  the  transportation  of  persons  or 
property  or  the  transmission  of  gas,  electric- 
ity, steam,  light,  beat  or  power."  Nothing 
can  be  found  in  these  words  which  confers 
power  upon  the  board  in  express  terms,  or  by 
any  clear  and  unquestionable  Implication,  to 
authorize  private  individuals  to  use  the 
streets  for  the  purpose  of  constructing  there- 
on spur  railroad  tracks  and  operating  freight 
or  express  cars  thereon.  The  section  does 
confer  upon  the  board  undoubtedly  the  right 
to  grant  franchises  to  persons  or  corpora- 
tions for  railroads,  but  the  word  "railroads," 
as  used  in  the  section,  obviously  means  those 
public  service  corporations  for  the  transpor- 
tation of  persons  and  possibly  of  property,  as 
already  suggested.  The  ordinance  in  ques- 
tion grants  no  right  to  construct  or  maintain 
a  railroad.  It  does  grant  to  private  Individ- 
uals facilities  to  use  the  railroads  already  in 
operation.  The  consent  confers  no  franchise 
upon  any  person  or  corporation.  It  does 
grant  to  private  individuals  a  revocable  li- 
cense for  Ingress  and  egress  to  and  from  their 
store  for  the  delivery  of  merchandise.  The 
grant  is  limited  by  the  term  of  10  years,  and 
is  subject  to  revocation  at  any  time  by  the 
city  upon  giving  the  notice  specified  in  the 


resolution.  Such  a  license  is  in  no  sense  ft 
franchise  and  is  not  referred  to  at  all  in  the 
section  of  the  charter  under  consideration. 
Indeed,  the  defendants  all  disclaim  any  pur- 
pose to  exercise  any  franchise.  They  distinct- 
ly insist  that  the  privilege  conferred  is  not 
a  franchise  at  all.  A  franchise  is  property 
assignable,  taxable,  and  transmissible ;  where- 
as, the  consent  in  question  is  not  assignable 
and  is  subject  to  revocation  on  six  months' 
notice.  So  that  the  power  exercised  by  the 
board  in  this  case  cannot  be  upheld  or  justi- 
fied under  the  authority  to  grant  franchises. 
The  grant  In  itself  was  not  of  a  franchise, 
and  the  grantees  were  not  a  railroad,  nor  any 
other  corporation  described  In  the  section, 
but  private  individuals. 

Except  for  the  presence  in  the  section  of 
the  words  "or  make  contracts  providing  for 
or  involving  the  occupation  or  use  of  any  of 
the  streets,"  no  one,  I  think,  would  contend 
that  any  power  was  conferred  by  the  section 
to  authorize  railroad  tracks  to  be  laid  down 
In  the  streets  and  across  the  sidewalks  upon 
which  to  operate  cars  for  the  transportation 
of  merchandise.  The  section  does  confer  up- 
on the  board  the  power  to  make  contracts  in- 
volving the  occupation  or  use  of  the  streets 
for  railroads,  but  the  board  In  enacting  the 
resolution  in  question  did  not  exercise  any 
power  to  make  a  contract  for  the  use  of  the 
streets  for  railroads.  It  made  no  contract 
with  any  railroad,  and  no  railroad  has  any 
Interest  In  the  right  granted.  No  railroad 
asked  for  any  privilege  such  as  Is  embodied 
In  the  resolution.  The  privilege  was  applied 
for  and  granted  to  private  individuals  to  en- 
able them  to  use  railroad  tracks  for  the  trans- 
portation and  delivery  of  goods  instead  of 
wagons,  trucks,  and  the  usual  conveyances 
for  distributing  merchandise  in  cities.  It  Is 
said  by  the  learned  counsel  for  the  defend- 
ants that  the  power  to  grant  a  revocable  li- 
cense for  the  use  of  a  street,  such  as  Is 
embodied  in  the  resolution  of  the  board,  can 
be  "spelled  out"  in  view  of  the  use  of  the 
words  to  make  contracts.  But  the  courts  will 
not  apply  the  process  of  spelling  out  from 
vague  or  equivocal  words  or  expressions  the 
power  to  appropriate  the  public  streets  to 
private  use.  Even  If  there  were  any  doubt 
as  to  the  true  construction  of  such  language 
in  a  statute  the  doubt  would  be  resolved  in 
favor  of  the  public,  rather  than  private  per- 
sons who  claim  the  right  to  use  public  prop- 
erty. The  power  to  surrender  the  streets,  or 
any  part  of  them,  to  private  use  does  not 
exist  unless  plainly  conferred  by  express 
words,  or  by  "clear  and  unquestionable  Im- 
plication." It  seems  very  clear  to  me  that  no 
words  can  be  found  in  this  section  capable 
of  being  tortured  Into  an  authority  by  the 
board  to  authorize  every  owner  of  a  depart* 
meot  store  or  warehouse  to  connect  his  busi- 
ness with  the  street  railroads  by  building  a 
spur  from  his  store  or  warehouse  to  some 
point  on  the  railroad. 

Moreover  the  use  of  the  words  "make  con- 
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tracts"  is  subject  to  the  limitations  and  re- 
strictions which  follow  in  the  section.  What 
contracts?  Obviously  contracts  "for  rail- 
roads, pipe  or  other  conduits  or  ways  or  other- 
wise for  the  transportation  of  persons  or 
property";  not  contracts  for  the  use  of  the 
streets  by  private  individuals  in  order  that 
their  convenience  may  be  promoted  by  great- 
er facilities  to  reach  the  railroad.  In  other 
words  the  section  refers  to  contracts  relating 
to  municipal  interests  with  public  service 
corporations.  The  section  does  not  In  terms 
or  by  any  fair  implication  confer  upon  the 
board  of  estimate  and  apportionment  any 
such  power  as  is  attempted  to  be  exercised 
by  the  adoption  of  the  resolution  in  question, 
and  this  conclusion  is  reinforced  by  the 
terms  of  section  20  of  the  railroad  law  (Laws 
1800,  p.  1091,  c.  565).  That  section  permits 
Individuals  and  corporations  engaged  In  any 
lawful  private  business  to  lay  down  and 
maintain  such  railroad  tracks  on  or  across 
any  street  or  highway  not  exceeding  three 
miles  in  length  as  shall  be  necessary  for  the 
transaction  of  its  business.-  In  other  words, 
private  parties  are  permitted  by  that  section 
to  do  In  localities  Just  what  the  defendants 
desired  to  do  under  the  consent  in  question; 
but  It  Is  very  significant  that  cities  are  ex- 
pressly excepted  from  the  operation  of  that 
statute.  Having  excepted  cities  from  the 
benefits  of  a  law  clearly  enacted  to  promote 
private  business  and  private  interests,  it  is 
very  difficult  to  Impute  to  the  Legislature 
the  intention  to  nullify  the  exception  and  con- 
fer upon  the  board  of  estimate  and  apportion- 
ment the  very  power  which  was  expressly 
withheld  in  the  enactment  of  this  section  of 
the  railroad  law  by  the  use  of  the  words  "to 
make  contracts,"  etc.,  inserted  In  the  section 
of  the  charter  under  consideration.  The  sec- 
tion of  the  railroad  law  referred  to  and  the 
section  of  the  charter  upon  which  the  power 
to  make  the  grant  in  question  must  rest, 
when  read  together,  have  almost  the  force 
of  a  prohibition  upon  the  municipal  author- 
ities of  the  city  of  New  York  against  the 
exercise  of  the  power  to  permit  the  use  of 
the  streets  contemplated  In  the  enactment  of 
the  ordinance  in  question.  If  the  city  charter 
of  New  York  conferred  the  same  power  upon 
the  board  of  estimate  and  apportionment  that 
section  20  of  the  railroad  law  conferred  upon 
the  local  authorities,  why  was  the  exception 
Inserted  excluding  cities  from  the  operation 
of  the  law?  If  cities  already  had  the  power 
which  section  20  conferred  upon  other  local- 
ities, what  possible  reason  can  be  suggested 
for  the  exception?  It  is  very  plain,  it  seems 
to  me,  that  the  exception  was  made  for  the 
purpose  of  taking  cities  out  of  the  operation 
of  the  law,  for  the  very  reason  that  it  was 
not  deemed  to  be  wise  or  proper  to  Incumber 
the  public  streets  with  railroad  tracks  which 
would  be  comparatively  harmless  on  the 
country  roads  or  In  villages  sparsely  in- 
habited. 

Keeping  in  view  the  fact  that  the  questions 
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certified  to  this  court  call  simply  for  the  con- 
struction of  a  specified  section  of  the  city 
charter,  it  Is  not  necessary  to  call  attention 
to  the  numerous  authorities  in  this  state  that 
deal  with  the  genera]  question,  concerning 
the  power  of  the  city  authorities  having  con- 
trol of  the  streets,  to  authorize  obstructions 
to  be  placed  therein  for  the  benefit  or  con- 
venience of  private  parties.  It  is  quite  suffi- 
cient to  observe  that  the  authorities  already 
cited  in  support  of  the  right  of  the  plaintiffs 
to  maintain  this  action  also  deal  with  the 
question  of  power  in  the  local  government  to 
authorize  interference  with  a  street  by  In- 
dividuals or  corporations  for  their  own  use 
and  benefit.  The  general  question  as  to  the 
power  of  local  authorities  to  permit  such  ob- 
structions has  been  dealt  with  and  discussed 
in  the  courts  of  other  states  in  a  very  broad 
and  comprehensive  manner.  In  those  cases 
the  court  was  not  limited,  as  this  court  is,  to 
the  mere  question  concerning  the  meaning 
and  construction  of  a  section  of  the  city 
charter  or  other  statute.  On  the  contrary, 
the  discussions  in  these  courts  took  a  very 
wide  range,  and  the  results  announced  denote 
the  general  trend  of  Judicial  authority 
against  the  power  of  municipal  authorities  to 
permit  obstructions  of  the  character  Involved 
in  this  case  to  be  placed  In  the  public  streets 
of  cities.  Glaessner  v.  Anheuser  Busch  B. 
A.,  100  Mo.  508,  13  S.  W.  707;  Gustafson  v. 
Hamra,  56  Minn.  334,  57  N.  W.  1054,  22  L. 
R.  A.  565;  Heath  v.  Des  Moines  Ry.  Co.,  61 
Iowa,  11,  15  N.  W.  573;  State  v.  Trenton,  36 
N.  J.  Law,  70;  Mikesell  v.  Durkee,  34  Kan. 
509,  9  Pac.  278;  Mayor  v.  Harris,  73  Ga.  428. 
A  single  extract  from  one  of  these  cases  will 
sufficiently  disclose  the  views  of  the  court  In 
all  of  them:  "Everything  which  Is  fairly  with- 
in the  Idea  of  regulating  streets  with  a  view  to 
their  use  as  streets,  may  be  done  by  cor- 
porate legislation.  In  measuring  the  extent 
of  the  power,  the  object  and  purpose  for 
which  it  was  given  must  always  be  regard- 
ed as  the  test  Is  one  of  those  objects  or 
purposes  subserved  by  permitting  one  In- 
dividual to  enjoy  a  use  of  the  highway  which 
Is  denied  to  all  others?  I  think  not.  If  such 
power  is  conceded,  Its  exercise  is  limited  only 
by  the  discretion  of  the  common  council,  who 
must  be  the  sole  judges  of  the  extent  to 
which  obstructions  may  be  placed  In  the 
streets.  If  they  can  license  one  to  build  a 
railroad  across  the  highway  for  his  own  ex- 
clusive benefit,  of  which  the  public  can  have 
no  user  or  advantage  of  convenience,  it  is 
difficult  to  perceive  why  they  cannot  empow- 
er another  to  place  therein  a  structure  which 
would  more  effectually  Impede  the  public 
passage  and  maintain  it  there  during  their 
pleasure.  How  considerable  must  the  ob- 
struction to  the  way  become,  before  the  judg- 
ment of  the  common  council  can  be  contro- 
verted, and  the  Judicial  arm  interpose?  A 
grant  to  every  one  on  the  street  of  a  like 
nature  with  that  now  resisted  would  render 
the  highway  well  nigh  impassable.  The  right 
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to  license  one  necessarily  Implies  authority 
to#  license  all,  and  thus  municipal  corpora- 
tions under  the  general  power  to  regulate 
streets  become  the  source  from  which  fran- 
chises to  favored  Individuals  in  the  public 
ways  derive  their  existence.  Streets  and 
highways  are  intended  for  the  common  and 
equal  use  of  all  citizens,  to  which  end  they 
must  be  regulated.  An  appropriation  of 
them  to  private  Individual  use  from  which 
the  public  derive  no  convenience,  benefit,  or 
accommodation  is  not  a  regulation  but  a  per- 
version of  them  from  their  lawful  purposes 
and  cannot  be  regarded  as  an  execution  of 
the  trust  Imposed  in  the  city  authorities. 
•  •  •  The  power  of  the  common  council 
to  permit  owners  of  stores  or  other  buildings 
to  erect  awnings  over  streets,  or  to  leave 
boxes  on  the  sidewalks,  under  certain  regula- 
tions, rests  upon  a  different  principle  and 
has  been  sanctioned  by  usage  as  the  exercise 
of  a  right  in  the  owner  of  the  fee,  not  Incon- 
sistent with  the  public  right  of  passage." 
State  v.  Trenton,  supra. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs,  and  the  first  question  answer- 
ed In  the  negative,  and  the  second  question 
answered  In  the  affirmative. 

EDWARD  T.  BARTLETT,  J.  I  agree  In 
the  result  of  Judge  O'BRIEN'S  opinion.  I 
also  adopt  as  part  of  this  memorandum  the 
opinion  of  Mr.  Justice  Clarke  in  the  Appel- 
late Division.  This  case  Involves  questions 
of  far-reaching  importance.  The  defendants 
R.  H.  Mncy  &  Co.  claim  to  have  obtained  the 
consent  of  the  city  of  New  York,  through  its 
board  of  estimate  and  apportionment,  to  con- 
struct, maintain,  and  use  two  spur  surface 
railroad  tracks,  as  follows:  A  spur  track 
from  the  northerly  surface  railroad  In  West 
Thirty-Fourth  street,  between  Broadway  and 
Seventh  avenue,  in  the  borough  of  Manhat- 
tan, across  the  sidewalk  and  Into  the  store 
of  R.  H.  Macy  &  Co.  on  the  northerly  side  of 
West  Thirty-Fourth  street;  also  a  spur  track 
from  the  easterly  surface  railroad  track  In 
Webster  avenue.  In  the  borough  of  the  Bronx, 
between  236th  street  and  McLean  avenue,  in 
the  said  borough,  to  the  building  of  R.  H. 
Macy  &  Co.  on  the  easterly  side  of  Webster 
avenue  north  of  the  northerly  side  of  236th 
street.  The  distance  between  these  termini, 
according  to  the  official  maps  of  the  city  of 
New  York,  is  at  least  10  miles,  allowing  20 
blocks  to  the  mile.  These  spur  tracks  are  to 
be  connected  with  the  street  surface  railroad 
tracks  In  West  Thirty-Fourth  street  and 
Webster  avenue,  respectively,  and  R.  H.  Macy 
&  Co.  are  authorized,  subject  to  certain  re- 
strictions, to  transport  their  goods,  wares, 
and  merchandise  from  their  downtown  place 
of  business  to  their  distributing  station  In  the 
borough  of  the  Bronx  over  these  many  miles 
of  Intervening  street  railway  tracks.  The 
plaintiffs,  as  owners  of  a  private  residence 
located  immediately  west  of  the  store  of  R. 
H.  Macy  &  Co.  on  West  Thirty-Fourth  street, 


object  to  the  construction  of  the  spur  track 
hi  the  vicinity  for  good  and  suflicient  reasons, 
which  have  been  duly  considered  In  the  opin- 
ions to  which  reference  has  already  been 
made.  There  Is,  however,  a  broader  question 
which  affects  the  property  holders  of  the 
city  of  New  York  and  calls  for  careful  judi- 
cial scrutiny.  Are  our  already  overcrowded 
streets  and  railroads  to  have  Imposed  upon 
them  an  additional  easement,  viz.,  the  trans- 
portation of  freight — of  goods,  wares,  and 
merchandise — and  that,  too,  not  by  legislative 
grant,  but  by  the  consent  of  the  board  of  es- 
timate and  apportionment?  It  Is  argued  that 
this  consent  of  the  board  Is  not  a  franchise. 
It  runs  for  10  years  and  can  be  renewed;  the 
facts  that  It  is  nonassignable  and  revocable 
do  not  militate  against  the  legal  conclusion 
that  the  consent  is  to  all  intents  and  purposes 
In  the  nature  of  a  valuable  franchise.  This 
court  has  held  that  the  right  to  construct  and 
operate  a  street  railway  is  a  franchise  which 
must  have  its  source  In  the  sovereign  power. 
Also  that  the  legislative  power  over  the  sub- 
ject has  this  limitation:  The  franchise  must 
be  granted  for  the  public,  not  for  private  pur- 
poses. Fanning  v.  Osborne,  102  N.  Y.  441, 
7  N.  E.  307.  The  proposed  spur  tracks,  if 
constructed  as  contemplated,  would  clearly 
be  a  public  nuisance.  Whether  the  consent 
of  the  board  of  estimate  and  apportionment 
be  regarded  as  in  the  nature  of  a  franchise  or 
as  a  license,  it  is  absolutely  void.  Potter  v. 
Collls,  156  N.  Y.  16,  50  N.  E  413.  If  the 
claim  of  the  appellants  were  to  be  sustained, 
then,  as  suggested  in  the  opinions,  the  pro- 
prietors of  every  department  store  In  the  city 
would  assert  the  right  to  lay  spur  tracks  and 
transport  freight  through  the  already  over- 
crowded streets. 

Judge  O'BRIEN  has  clearly  pointed  out  the 
scope  of  the  present  inquiry  In  view  of  the 
questions  certified.  The  first  question  re- 
quires this  court  to  determine  whether  the 
board  of  estimate  and  apportionment  had  the 
power  to  grant  the  permit  under  the  charter 
of  Greater  New  York.  The  second  question 
involves  the  power  of  plaintiffs  to  maintain 
this  action.  If  the  board  had  no  power  to 
grant  the  permit,  and  the  plaintiffs  are  en- 
titled to  maintain  this  action,  then  the  injunc- 
tion must  stand.  If  the  contrary  result  Is 
reached,  the  present  state  of  the  record  does 
not  raise  the  question  whether  the  trolley 
lines  involved  are  authorized  to  transport 
freight  In  the  streets  of  the  city  of  New  York. 
The  names  of  the  companies  over  the  tracks 
of  which  it  Is  contemplated  to  conduct  this 
freight  traffic  and  the  charters  under  which 
they  are  operated  do  not  appear  in  the  record 
before  us.  The  tendency  of  the  modern  trol- 
ley line  to  carry  freight  through  the  crowded 
streets  of  large  cities,  In  the  absence  of 
charter  authority,  is  a  growing  evil. 

I  vote  for  affirmance;  the  first  question  to 
be  answered  in  the  negative,  and  the  second 
question  answered  in  the  affirmative. 
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CHASE,  J.  (dissenting).  The  facts  are 
sufficiently  stated  in  the  opinion  of  Judge 
O'BRIEN,  except  that  It  may  aid  in  inter- 
preting the  purpose  and  character  of  the  con- 
sent given  to  the  defendants  by  adding  that 
the  defendants  have  a  driveway  from  Thirty- 
Fourth  street  into  their  department  store. 
The  entrance  is  about  53  feet  easterly  from 
the  line  between  the  plaintiffs'  and  defend- 
ants' property,  and  at  such  driveway  the  side- 
walk and  curb  are  depressed  to  permit  wagons 
to  pass  in  and  out  of  said  store.  The  defend- 
ants In  transporting  goods  from  their  depart- 
ment store  to  said  distributing  station  in  the 
Bronx  use  five  heavy  trucks,  each  drawn  by 
a  team  of  horses,  and  they  pass  over  said 
sidewalk  in  and  out  of  said  department  store 
at  irregular  intervals.  Express  cars  are  run 
over  the  street  surface  railroads  In  the  city 
of  New  York.  The  defendants  have  arranged 
to  have  all  of  the  goods  heretofore  conveyed 
to  said  distributing  station  in  said  five  trucks 
transported  in  one  express  car  to  be  run  over 
said  street  surface  railroads,  and  the  spur 
track  is  necessary  to  enable  the  defendants 
to  load  said  car  within  their  said  store.  The 
work  of  transporting  such  goods  with  the 
present  business  of  the  defendants  can  be 
performed  with  one  trip  of  said  car  each  way 
daily,  and  the  consent  provides  that  the  car 
can  only  be  moved  over  the  spur  track  in 
Thirty-Fourth  street  between  the  hours  of 
8  o'clock  in  the  evening  and  5  o'clock  in  the 
morning.  The  proposed  spur  track  will  be 
wholly  opposite  the  real  property  of  the  de- 
fendants. 

It  is  conceded  that  the  right  to  construct 
and  operate  a  street  railway  is  a  franchise 
which  must  have  its  source  in  the  sovereign 
power,  and  that  the  legislative  power  over 
the  subject  is  also  subject  to  the  limitation 
that  the  franchise  must  be  granted  for  pub- 
lic, and  not  for  private  purposes,  or  at  least 
public  considerations  must  enter  Into  every 
valid  grant  of  a  right  to  appropriate  a  public 
street  for  railroad  uses.  This  court  has 
frequently  so  held.  Fanning  v.  Osborue,  102 
N.  T.  441,  7  N.  E.  307 ;  Paige  v.  Schenectady 
Railway  Co.,  178  N.  Y.  102,  70  N.  E.  213.  I 
agree  with  Judge  O'BRIEN  that  the  consent 
given  to  the  defendants  on  behalf  of  the 
city  is  not  a  franchise,  but  a  license  to  the 
defendants  as  private  parties  to  use  the  spur 
track  to  transfer  the  car  from  the  street 
surface  railroad  tracks  to  and  from  their 
abutting  property ;  but  as  the  spur  track,  is 
confined  to  that  part  of  the  street  Immediate- 
ly adjoining  and  in  front  of  the  defendants' 
real  property,  I  do  not  agree  with  him  in  so 
far  as  he  holds  as  a  matter  of  law  that  such 
consent  authorizes  an  unreasonable  use  of 
a  street  by  abutting  owners.  The  general 
rule  that  streets  and  highways  are  solely  for 
passage  by  the  public  is  subject  to  some  ex- 
ceptions born  of  necessity  and  public  con- 
venience. The  primary  purpose  of  streets  and 
highways  is  for  use.   If  a  physical  or  other 


barrier  should  be  erected  on  all  lot  lines 
adjoining  streets  and  highways,  such  streets 
and  highways  would  become  wholly  useless. 
There  Is  no  prohibition  against  an  owner  of 
lands  abutting  a  highway  from  passing  to 
and  from  the  same.  Such  right  of  passage 
Is  not  confined  to  the  owner  of  the  abutting 
lands,  but  extends  to  all  persons  lawfully  de- 
siring to  pass  to  and  from  such  abutting 
lands,  and  also  to  the  transportation  of  all 
goods,  wares,  and  merchandise  in  any  way 
lawfully  used  In  connection  therewith.  An 
owner  of  a  building  abutting  on  a  street  may 
not  only  freely  pass  to  and  from  the  same, 
but  Incident  to  his  ownership  he  may  use  the 
street  and  sidewalk  in  front  of  his  property 
as  a  place  to  load  and  unload  his  goods  and 
for  all  usual  and  necessary  purposes  of  his 
business,  although  it  may  occasion  a  tempo- 
rary obstruction,  provided  be  does  not  inter- 
fere unreasonably  with  the  public  right. 
Jorgensen  v.  Squires,  144  N.  Y.  280,  39  N.  E. 
373;  Welsh  v.  Wilson,  101  N.  Y.  254,  4  K. 
E.  633,  54  Am.  Rep.  698;  Callanan  v.  Oilman, 
107  N.  Y.  360,  14  N.  E.  264,  1  Am.  St  Rep. 
831. 

It  is  competent  for  the  Legislature  to  au- 
thorize abutting  owners  to  temporarily  de- 
posit building  material  in  the  streets  (Cal- 
lanan v.  Gilman,  supra) ;  also  to  authorize 
abutting  owners  to  build  within  the  street 
Hues  underground  vaults  (Deshong  v.  City  of 
New  York,  176  N.  Y.  475,  68  N.  B.  880),  area 
ways  (Devine  v.  National  Wall  Paper  Com- 
pany, 95  App.  Div.  194,  88  N.  Y.  Supp.  704, 
affirmed  182  N.  Y.  565,  75  N.  E.  1127),  step- 
ping stones  (Wolff  v.  District  of  Columbia, 
196  U.  S.  152,  25  Sup.  Ct  198,  49  L.  Ed. 
426;  Robert  v.  Powell,  168  N.  Y.  411,  61  N.  E. 
699,  55  L.  R.  A.  775,  85  Am.  St  Rep.  673), 
and  many  other  things  which  tend  to  the 
convenient  and  beneficial  enjoyment  of  abut- 
ting property  (Jorgensen  v.  Squires,  supra). 
In  the  Robert  v.  Powell  Case,  this  court 
say:  "There  are  some  objects  which  may 
be  placed  in  or  exist  in  a  public  street,  such 
as  water  hydrants,  hitching  posts,  telegraph 
poles,  awning  posts,  or  stepping  stones  such 
as  the  one  described  in  this  case,  which  can- 
not be  held  to  constitute  a  nuisance.  They 
are  in  some  respects  incidental  to  the  proper 
use  of  the  street  as  a  public  highway.  The 
hitching  post,  for  instance,  in  front  of  a  pri- 
vate residence,  is  Intended  not  only  for  the 
convenience  of  the  private  individual,  but  for 
the  safety  of  the  public  as  well,  since  it  is 
Intended  to  guard  against  accidents  resulting 
from  runaway  teams  or  horses.  It  Is  quite 
conceivable  that  a  shade  tree  located  within 
the  boundaries  of  the  street  or  highway  may 
cause  an  accident  or  injury  to  a  private 
individual  using  the  street.  But  it  does  not 
follow  that  it  constitutes  a  public  nuisance  in 
the  highway.  •  •  •  While  it  Is  said  that 
these  cases  Involved  only  the  question  of  lia- 
bility on  the  part  of  a  municipality  for  negli- 
gence, they  also  decided  that  the  existence 
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of  objects  of  this  character  In  the  streets  Is 
lawful."  This  court,  In  Jorgensen  v.  Squires, 
supra,  say:  "While  such  uses  may  restrict 
somewhat  the  free  and  unembarrassed  use 
of  the  streets  for  pedestrians,  the  general  in- 
terests are  subserved  by  making  available 
to  the  greatest  extent  valuable  property,  In- 
creasing business  facilities,  giving  encourage- 
ment to  Improvements  and  adding  to  taxable 
values."  In  the  use  of  streets,  sidewalks 
are  built  for  pedestrians,  and  spur  walks  are 
commonly  constructed  therefrom  to  residences 
and  other  property.  Spur  roads  are  run 
across  sidewalks  to  stables  and  business  prop- 
erty. If  the  express  car  to  be  used  In  trans- 
porting the  defendants'  goods,  wares,  and 
merchandise  should  be  constructed  with  suf- 
ficient power  as  a  motor  car,  I  assume  there 
would  be  no  question  as  to  the  legal  right  of 
the  defendants  to  run  the  car  over  the  side- 
walk on  their  driveway  into  their  department 
store  as  trucks  with  teams  are  now  driven 
therein. 

I  have  assumed  that  the  street  surface  rail- 
roads have  authority  to  run  express  cars  on 
their  tracks.  It  is  important  to  inquire  into 
such  power  because  In  Interpreting  the  city 
charter  for  the  purpose  of  answering  the  first 
question  submitted  to  us  it  Is  necessary  to  con- 
sider the  circumstances  and  conditions  affect- 
ing the  Legislature  at  the  time  the  charter  was 
enacted.  At  that  time  street  surface  railroad 
cars  were  run  In  many  of  the  streets  of  the 
city  of  New  York.  At  that  time  also  this 
court  had  held  that  the  Legislature  had 
power  to  grant  to  street  surface  railroads  the 
right  to  transport  freight  or  passengers  or 
both  over  its  tracks.  De  Grauw  v.  Long 
Island  Elec.  Railway  Co.,  43  App.  Dlv.  502, 
60  N.  Y.  Supp.  163,  affirmed  on  opinion  be- 
low, 163  N.  Y.  597,  57  N.  E.  1108.  Subse- 
quently, In  Matter  of  Stillwater  &  M.  Street 
Ry.  Co.  v.  B.  &  M.  R.  R.  Co.,  171  N.  Y.  589, 
64  N.  E.  511,  59  L.  R.  A.  489,  this  court  say: 
"It  Is  said  that  the  rights  of  the  public 
In  the  streets  and  highways  of  our  cities, 
towns,  and  villages  should  be  protected,  and 
that  cars  loaded  with  merchandise  and 
freight  should  not  be  permitted  to  be  run  over 
street  surface  railroads.  It  may  be  that 
additional  regulations  should  be  provided 
either  by  statute  or  by  ordinance,  limiting  the 
time  In  which  cars  of  this  character  should 
be  permitted  to  run  over  street  surface  rail- 
roads, especially  In  cities  and  large  villages; 
but  that  tbe  power  exists  to  run  such  cars  is 
no  longer  an  open  question  in  this  court. 
This  question  was  elaborately  considered  In 
the  case  of  De  Grauw  v.  Long  Island  Electric 
Railway  Co.,  43  App.  Dlv.  502,  60  N.  Y.  8upp, 
163,  which  case  was  affirmed  in  this  court  on 
the  opinion  below,  163  N.  Y.  597,  57  N.  E. 
1108."  The  corporations  over  whose  roads  It 
Is  proposed  to  run  an  express  car  are  not  par- 
ties to  this  action,  but  it  is  assumed  by  the 
parties,  or  at  least  not  disputed,  that  tbey 
have  been  given  the  right  to  run  express 


cars  over  their  tracks.  I  admit  that  running 
freight  and  express  cars  on  street  surface 
railroad  tracks  through  the  cities  and  villager 
of  our  state  may  In  itself,  wholly  apart  from 
the  question  of  spur  tracks,  become  a  serious 
menace  to  the  public  at  large,  but  the  right 
to  grant  to  corporations  authority  to  run  such 
cars  is  given  by  statute,  and  any  prohibition 
or  regulation  thereof  must  come  from  the 
legislative  branch  of  the  government  For 
the  purpose,  therefore,  of  answering  the  first 
question,  I  think  we  should  assume,  as  I  have 
assumed,  that  the  street  surface  railroads, 
over  which  the  express  car  between  the  de- 
partment store  and  the  distributing  station  of 
the  defendants  Is  to  be  run,  have  the  right 
to  run  such  express  car  thereon.  The  right 
to  lay  pipes  or  other  conduits  for  the  trans- 
mission of  gas,  electricity,  steam,  light,  heat, 
or  power,  like  the  right  to  lay  tracks  for  cars 
In  which  to  transport  passengers  and  proper- 
ty, must  be  granted  for  public  use;  but  for 
the  purpose  of  using  the  gas,  electricity, 
steam,  light,  heat,  and  power  Individual  mem- 
bers of  society,  constituting  the  public,  are 
granted  permission  to  excavate  in  the  public 
streets  and  highways  and  permanently  lay 
pipes  and  other  conduits  to  connect  their 
abutting  property  with  the  pipes  and  other 
conduits  in  the  streets  and  highways  through, 
which  to  take  the  gas,  etc^  for  private  use. 
Unless  spur  tracks  of  some  kind  are  allowed 
to  the  owners  of  abutting  property,  the  load- 
ing and  unloading  of  express  cars  must  neces- 
sarily be  confined  to  tbe  public  streets,  and 
thus  public  travel  will  be  delayed,  and  the 
general  public  as  well  as  Individuals  be 
greatly  Inconvenienced. 

For  the  purpose  of  confining  abutting  own- 
ers to  a  reasonable  use  of  the  public  streets, 
It  Is  no  more  necessary  to  require  that  ex- 
press cars  be  loaded  and  unloaded  in  the 
streets  and  highways  than  It  Is  that  individu- 
al consumers  of  gas  or  water  be  required  to 
take  the  same  In  some  way  from  the  dis- 
tributing pipes  in  the  public  streets.  A  rea- 
sonable use  of  all  public  service  corporations 
would  seem  to  require  that  abutting  owners 
of  property  be  allowed  to  make  such  reason- 
able connection  with  the  public  service  pipes, 
conduits,  or  tracks  as  will  tend  to  public 
utility.  The  defendants'  goods,  wares,  and 
merchandise  must  be  transported  from  place 
to  place,  and  I  cannot  say  that  running  one 
car  over  a  spur  track  from  the  street  surface 
railroad  would  be  more  inconvenient  to  the 
public  than  running  heavy  motor  cars  or 
trucks  drawn  by  horses  at  irregular  Inter- 
vals over  the  defendants'  driveway.  If  such 
a  use  of  the  street  tends  to  public  benefit,  It 
cannot  be  said  to  be  an  unreasonable  use 
thereof.  No  actual  permanent  taking  of  a 
portion  of  the  street  for  private  purposes  is 
proposed.  The  board  of  estimate  and  appor- 
tionment in  their  discretion  may  have  found 
that  the  use  of  such  spur  track  within  tbe 
hours  mentioned  would  relieve  a  congested 
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street  and  generally  tend  to  the  public  good. 
Where  the  power  to  grant  street  privileges 
or  franchises  is  conferred  upon  a  municipali- 
ty, the  exercise  of  the  power  is  discretionary 
with  the  municipality,  and  Its  action  Is  not 
as  a  rule  subject  to  control  by  the  courts. 
15  Am.  *  Eng.  Ency.  of  Law  (2d  Ed.)  p.  163. 
The  legislative  control  over  public  streets 
and  highways  may  be  delegated  to  the  gov- 
erning body  of  a  municipal  corporation.  Ho- 
ey  v.  Gllroy,  129  N.  T.  132,  29  N.  E.  85.  Such 
power  seems  by  the  plain  language  of  sec- 
tion 242  of  the  city  charter,  as  amended  by 
chapter  629,  p.  1533,  of  Laws  1905,  to  have 
been  granted  to  the  board  of  estimate  and 
apportionment  The  material  parts  of  that 
section  are  as  follows:  "The  board  of  esti- 
mate and  apportionment  shall  have  *  •  • 
control  of  all  the  streets,  avenues,  highways 
•  •  •  within  or  belonging  to  the  city ;  ex- 
cept as  In  this  act  otherwise  provided.  The 
powers  by  this  act  granted  to  the  board  of 
aldermen  with  respect  to  the  streets,  avenues, 
highways,  •  •  *  which  are  within  or  be- 
long to  the  city  shall  be  subject  to  such  con- 
trol of  the  board  of  estimate  and  apportion- 
ment If  and  when  the  board  of  estimate 
and  apportionment  shall  deem  It  proper  In 
the  case  of  any  application  or  matter  affect- 
ing any  street  avenue,  highway  •  •  • 
within  or  belonging  to  the  city,  whether  the 
board  of  aldermen  or  any  other  department 
or  officer  shall  have  acted  or  omitted  to  act, 
the  board  of  estimate  and  apportionment 
may  Itself  originally  act  •  •  •  and  If 
and  when  the  board  of  estimate  and  appor- 
tionment shall  so  act  or  exercise  such  con- 
trol, such  action  or  control  shall  be  fully  and 
finally  operative,  notwithstanding  any  resolu- 
tion, ordinance,  grant  or  other  action  adopted 
or  had  by  the  board  of  aldermen  or  any  oth- 
er department  or  officer  of  the  city  or  any 
omission  to  act  on  the  part  of  the  board  of 
aldermen  or  other  department  or  officer. 
The  board  of  estimate  and  apportionment 
shall  hereafter  •  •  •  have  the  exclusive 
power  In  behalf  of  the  city  to  grant  to  per- 
sons or  corporations,  franchises  or  rights  or 
make  contracts  providing  for  or  Involving 
the  occupation  or  use  of  any  of  the  streets, 
avenues,  highways  •  •  •  within  or  be- 
longing to  the  city,  whether  on,  under  or  over 
the  surface  thereof,  for  railroads,  pipe  or  oth- 
er conduits  or  ways  or  otherwise  for  the 
transportation  of  persons  or  property  or  the 
transmission  of  gas,  electricity,  steam,  light, 
heat  or  power.  •  •  •  "  The  board  of  esti- 
mate and  apportionment  are  given  "the  con- 
trol of  all  the  streets."  When,  "in  the  case 
of  any  application  or  matter  affecting  any 
street"  such  board  may  "Itself  originally 
act"  and  its  action  Is  "fully  and  finally  op- 
erative, notwithstanding  any  resolution,  or- 
dinance, grant  or  other  action  adopted  or  had 
by  the  board  of  aldermen  or  any  other  de- 
partment or  officer  of  the  city."  In  connec- 
tion with  such  general  control  of  the  streets, 
said  board  is  given  express  and  exclusive 


power  "to  grant  to  persons  and  corporations 
franchises  or  rights  or  make  contracts  pro- 
viding for  or  Involving  the  occupation  or  use 
of  any  of  the  streets  •  •  •  for  the  trans- 
portation of  persons  or  property."  This  stat- 
ute, by  its  plain  language,  authorizes  the 
making  of  contracts  separate  and  distinct 
from  that  of  granting  a  franchise  or  right 

The  consent  involved  in  this  action  Is  a 
contract  Involving  tbe  use  of  Thirty-Fourth 
street  by  the  defendants  within  the  meaning 
of  the  section  quoted.  Doubtless,  the  reason 
why  no  general  authority  Is  given  in  the  rail- 
road law  for  Individuals,  associations,  or  cor- 
porations to  lay  down  and  maintain  spur 
tracks  necessary  for  the  transaction  of  busi- 
ness with  railroad  corporations,  is  that  it 
was  deemed  best  to  leave  all  questions  relat- 
ing to  such  spur  tracks,  and  as  to  whether 
they  should  be  allowed,  and,  If  so,  upon  what 
terms  and  conditions,  to  the  city  officers  or 
board  having  control  of  the  streets. 

I  think  the  first  question  should  be  answer- 
ed in  the  affirmative,  and  the  second  in  the 
negative,  and  that  the  order  appealed  from 
should  be  reversed. 

VANN,  J.,  concurs  with  O'BRIEN  and  E. 
T.  BARTLETT,  J  J.  HISCOCK,  J.,  concurs 
with  O'BRIEN,  J.  CULLEN,  C.  J.,  and 
HAIGHT,  J.,  concur  with  CHASE,  J. 

Order  affirmed. 


(189  N.  T.  201) 

In  re  FARMERS'  LOAN  &  TRUST  CO. 
(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 

1.  Wiixs — Co  nstbuotion— Intent. 

In  determining  a  testator's  intent  in  the 
construction  of  a  will,  it  must  be  assumed  that 
he  contemplated  the  reasonable  and  natural  con- 
struction of  the  language  used,  rather  than  that 
which  would  produce  an  absurd  and  illogical 
result 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wins,  |  974.] 

2.  Same— Supplying  Wohds— Transposition 
or  Sentences. 

In  construing  a  will,  courts  may  supply 
words  or  phrases,  punctuation,  and  even  trans- 
pose sentences,  in  order  to  ascertain  and  de- 
termine testator's  intent. 

(Ed.  Note.— For  esses  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  H  978-981.] 

3.  Same— Remain  debs. 

Ordinarily,  in  providing  a  gift  over,  in  case 
of  death  of  a  legatee  without  issue,  tbe  time 
of  death,  unless  a  different  intent  appears,  will 
be  construed  to  refer  to  a  death  occurring  daring 
the  life  of  testator;  but  where  the  disposition 
of  property  devised  over,  in  case  of  death,  is 
preceded  by  a  prior  estate  for  life  or  years,  then 
the  general  rule  is  that  the  time  of  death  refers 
to  that  occurring  during  the  period  of  the  in- 
tervening estate. 

4.  Same— Testamentary  Trusts— Rights  or 
Remaindermen. 

Testator  created  a  trust  of  certain  railroad 
bonds  to  pay  the  income  to  S.  for  life  and  at  her 
death  to  pay  the  principal  and  accrued  interest,  if 
any,  to  C.;  that  in  the  event  of  C.'s  death  with- 
out leaving  issue,  after  the  death  of  S.,  then 
testator  bequeathed  the  trust  fund  to  his  grand- 
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niece.  Held,  that  the  gift  over  to  the  grand- 
niece  was  based  on  a  doable  contingency,  to  wit, 
the  death  of  C  without  issue  during  the  life- 
time of  the  life  tenant,  or  his  death  during  the 
same  period  with  issue,  on  a  failure  of  such  is- 
sue to  survive  the  life  tenant,  and  C,  having 
survived  the  life  tenant,  but  being  unmarried, 
was  entitled  to  the  trust  estate  in  fee,  subject 
only  to  the  charges  of  the  trustee. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Proceedings  by  the  Farmers'  Loan  &  Trust 
Company,  as  trustee  under  the  will  of  Israel 
Corse,  for  a  Judicial  accounting  and  for  a 
construction  of  the  third  clause  of  the  will. 
From  an  order  of  the  Appellate  Division  (104 
N.  Y.  Supp.  1127),  affirming  a  surrogate's  de- 
cree (100  N.  Y.  Supp.  862,  51  Misc.  Rep.  162), 
judicially  settling  the  trustee's  account  and 
construing  the  will,  Israel  Corse,  Jr.,  appeals. 
Modified  and  affirmed. 

George  M.  Plnney,  Jr.,  for  appellant  Phil- 
ip E.  Counell,  for  respondent  Katharine  Corse 
Ingersoll.  George  M.  Thompson,  for  respond- 
ent Thome, 

HAIGHT,  J.  These  proceedings  were  In- 
stituted by  the  Farmers'  Loan  &  Trust  Com- 
pany, as  trustee  under  the  last  will  and  testa- 
ment of  Israel  Corse,  deceased,  for  a  judicial 
settlement  of  its  accounts  and  for  a  construc- 
tion of  the  third  clause  of  the  testator's  will. 
The  only  question  brought  up  for  review  per- 
tains to  the  construction  to  be  given  to  the 
clause  of  the  will  In  question.  It  is  as  follows: 
"Third.  I  do  give  and  bequeath  to  the  Farm- 
ers' Loan  and  Trust  Company  of  New  York 
City,  In  trust  nevertheless,  ten  first  mortgage 
bonds  of  one  thousand  dollars  each,  and 
which  are  a  Hen  on  any  division  or  branch 
road  of  the  Chicago,  Milwaukee  and  St  Paul 
Railway  Company,  bearing  six  per  cent  In- 
terest for  the  following  named  persons,  uses 
and  purposes,  viz.:  To  pay  said  interest  or 
Income  thereof  to  my  niece,  Eliza  L.  Saun- 
ders of  Flushing,  Long  Island,  during  the  pe- 
riod of  her  life,  and  at  her  demise  with  re- 
spect to  the  principal  of  this  fund  and  ac- 
crued Interest  thereon,  if  any,  I  do  give  and 
bequeath  the  same  to  my  namesake,  Israel 
Corse,  Junior,  the  son  of  the  late  Frederick 
Corse  of  Flushing,  Long  Island.  In  event  of 
the  death  of  said  Israel  Corse,  Junior,  with- 
out leaving  Issue  after  the  demise  of  said 
Eliza  L.  Saunders,  then  I  give  and  bequeath 
this  trust  fund  to  my  grandniece,  Katharine 
Corse  Saunders." 

The  will  was  executed  on  January  8,  1885. 
The  testator  died  on  the  18th  day  of  July, 
1885,  and  his  last  will  and  testament  was  du- 
ly admitted  to  probate  by  the  Surrogate's 
Court  of  Suffolk  county.  The  bonds  specified 
in  the  third  clause  of  the  will  were  thereupon 
turned  over  to  the  Farmers'  Loan  &  Trust 
Company,  which  received  the  same  as  such 
trustee,  and  ever  since  has  discharged  Its  du- 
ties as  such,  and  which  still  holds  the  bonds 
on  which  interest  becomes  due  and  payable 
en  the  1st  day  of  January  and  July  in  each 


year.  Eliza  L.  Saunders,  the  life  beneficiary 
mentioned  in  the  clause,  died  November  11, 
1905,  leaving  a  last  will  and  testament  which 
has  been  duly  admitted  to  probate  in  Queens) 
county,  in  which  letters  testamentary  wers 
Issued  to  Edwin  Thome,  who  Is  now  the  ex- 
ecutor thereof.  Israel  Corse,  Jr.,  Is  still  liv- 
ing, but  has  never  married  or  had  Issue. 
Katharine  Corse  Saunders  Is  also  living,  has 
married,  and  is  now  Katharine  Corse  Inger- 
soll The  surrogate  held  that  upon  the  death 
of  Israel  Corse,  the  testator,  Israel  Corse,  Jr., 
took  a  vested  remainder  in  fee  In  the  estate 
created  by  the  third  clause  of  the  will,  limit- 
ed upon  the  life  estate  of  Eliza  L.  Saunders, 
subject  however,  to  be  defeated  by  a  condi- 
tion subsequent  viz.,  the  death  of  Israel 
Corse,  Jr.,  without  issue  at  any  time  after 
the  death  of  Eliza  L.  Saunders,  In  which 
event  the  substituted  remainder  given  in  that 
contingency  to  Katharine  Corse  Ingersoll  will 
▼est  in  possession,  and  that  the  interest  ac- 
cruing upon  the  bonds  between  July  1,  1906, 
the  date  of  the  last  payment  to  Eliza  L. 
Saunders,  and  November  11,  1905,  the  date 
of  her  death,  is  payable  to  Edwin  Thorne,  as 
the  executor  of  her  last  will  and  testament, 
less  the  legal  commissions  of  the  trustee,  and 
that  the  balance  of  said  income  In  the  hands 
of  the  trustee  Is  payable  to  Israel  Corse,  Jr., 
less  the  legal  commissions  of  the  trustee;  and 
that  the  trustee  continue  to  hold  the  fund 
and  pay  the  Income  therefrom  to  Israel  Corse, 
Jr.,  during  his  life,  and  upon  his  death  that 
it  pay  over  the  principal  to  his  issue,  if  any, 
and  that  in  default  of  issue  that  it  pay  over 
said  principal  to  Katharine  Corse  IngersolL 
From  this  decree  Israel  Corse,  Jr.,  appealed, 
contending  that  having  survived  Eliza  L. 
Saunders,  he  became  the  absolute  owner  and 
entitled  to  the  possession  of  the  bonds  con- 
stituting the  trust  and  to  the  Interest  that  ma- 
tured thereon  after  the  1st  day  of  July,  1905. 

With  reference  to  the  question  of  the  In- 
terest accruing  after  July  1,  1905,  up  to  the 
date  of  the  death  of  the  life  tenant;  we> 
think  it  was  correctly  disposed  of  by  the 
learned  surrogate  In  bis  decree,  but  with  ref- 
erence to  the  principal  of  the  trust  fund  w«> 
differ  with  the  conclusion  reached  by  him. 
It  may  be  conceded  that  the  question  pre- 
sented is  one  of  Intent  which  must  be  drawn 
from  the  provisions  of  the  will  and  the  sur- 
rounding circumstances;  but  in  determining 
the  testator's  Intent  we  must  assume  that 
he  contemplated  the  reasonable  and  natural 
construction  of  the  language  used,  rather 
than  that  which  would  produce  an  absurd 
and  Illogical  result  If  the  surrogate  is  cor- 
rect in  his  conclusion,  then  the  testator  cre- 
ated a  trust  during  the  lives  of  two  persona, 
Eliza  L.  Saunders  and  Israel  Corse,  Jr.,  and 
prohibited  Israel  from  ever  taking  the  re- 
mainder of  the  estate  upon  the  death  of 
Eliza,  or  at  any  other  time.  He  could  not 
take,  even  upon  the  death  of  Katharine,  tor 
upon  his  death  without  Issue  then  the  grand- 
niece  Katharine,  if  living,  er  in  case  of  her  - 
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death  her  personal  representatives,  would 
take.  We  find  nothing  in- the  provisions  of 
the  wiM  that  indicates  an  Intent  on  the  part 
of  the  testator  to  create  a  trust  to  con- 
tinue for  more  than  one  life,  that  of  Eliza 
L.  Saunders.  Upon  her  death,  the  testator 
gives  the  principal  of  the  fund  to  his  name- 
sake, Israel  Corse,  Jr.,  the  son  of  the  late 
Frederick  Corse  of  Flushing,  Long  Island. 
Ilere  we  have  an  absolute,  unqualified  gift 
which  would  terminate  the  trust,  which  is 
inconsistent  with  the  existence  of  an  Intent 
on  the  part  of  the  testator  to  continue  it 
during  the  life  of  his  namesake.  But  it  is 
said  that  the  provision  following  operates  to 
cut  down  the  absolute  estate  to  a  life  es- 
tate, and  thus  continues  the  trust:  "In  the 
event  of  the  death  of  said  Israel  Corse,  Jun- 
ior, without  leaving  issue  after  the  demise 
of  said  EMza  L.  Saunders,  then  I  do  give  and 
bequeath  this  trust  fund  to  my  grandniece, 
Katharine  Corse  Saunders."  The  learned 
surrogate  was  of  the  opinion  that  this  clause 
referred  to  the  death  of  Israel  as  occurring 
after  the  death  of  Eiiza,  and  in  case  Israel's 
death  should  occur  without  leaving  issue  the 
grandniece  would  take.  If  this  construction 
is  to  be  adopted,  what  then  would  the  re- 
sult be  in  case  Israel  had  died  during  the 
life  of  the  life  tenant?  He  survived  the  tes- 
tator, and  consequently  the  provisions  of  the 
will  In  his  behalf  did  not  lapse.  The  estate 
would  therefore  go  to  his  personal  represen- 
tatives, unless  it  was  otherwise  bequeathed. 
Having  died  before  the  life  tenant,-  the 
grandniece  could  not  take,  for  the  provision 
In  her  favor  only  permits  her  to  take  in  case 
Israel  died  without  issue,  after  the  death  of 
the  life  tenant  Such  a  construction  would 
be  illogical  and  lead  to  a  result  which  the 
testator  never  contemplated.  To  our  minds 
he  intended,  as  he  has  stated,  to  give  the 
trust  estate,  upon  the  death  of  the  life  ten- 
ant, absolutely  to  Israel;  and  then  to  meet 
the  contingency  that  might  happen  in  the 
event  of  the  death  of  Israel,  without  issue, 
during  the  life  of  the  life  tenant,  he  provided 
that  the  trust  fund  should  be  given  to  his 
grandniece.  This,  we  think,  would  become 
plain  if  a  comma  should  be  Inserted  between 
the  words  "issue"  and  "after."  In  the  event 
of  the  death  of  Israel  without  issue,  after 
the  demise  of  Eliza,  then — that  is,  upon  or 
at  the  time  of  the  demise  of  Eliza— he  gave 
the  trust  fund  to  his  grandniece.  The  word 
"then"  should  be  given  the  same  force  and 
effect  as  if  It  were  transposed  and  Inserted 
between  the  words  "Issue"  and  "after."  It 
thus  appears  that  the  testator's  intent  was 
that  at  the  death  of  Eliza  the  trust  estate 
created  by  him  should  terminate,  and  the 
'principal  then  be  distributed,  and  if  at  that 
time  Israel  be  alive,  he  should  take  the  es- 
tate in  possession;  but  If  he  then  should  be 
dead,  leaving  no  issue,  the  grandniece  be- 
comes entitled  to  the  fund. 

The  rule  with  reference  to  the  construction 


of  wills  is  so  familiar  as  to  require  no  cita- 
tion of  authorities.  The  courts  may  supply 
words,  phrases,  punctuation,  and  even  trans- 
pose sentences  in  order  to  ascertain  and  de- 
termine the  intent  of  the  testator.  Ordinari- 
ly, In  providing  a  gift  over,  In  case  of  the 
death  without  issue  of  a  legatee,  the  time  of 
death,  unless  a  different  Intent  appears,  will 
be  held  to  refer  to  a  death  occurring  during 
the  lifetime  of  the  testator.  But  where  the 
disposition  of  the  property  which  Is  devised 
over  In  case  of  death  Is  preceded  by  a  prior 
estate  for  life  or  years,  then  the  general 
rule  is  that  the  time  of  death  refers  to  that 
which  occurs  during  the  period  of  the  Inter- 
vening estate.  Fowler  v.  Ingersoll,  127  N. 
T.  472,  28  N.  E.  471;  Lyons  v.  Ostrander, 
167  N.  T.  135-140,  60  N.  E.  334.  So  that,  un- 
less it  be  held  that  the  time  of  the  death  of 
Israel  is  intended  as  occurring  after  the 
demise  of  Eliza,  it  must  be  held  that  the  tes- 
tator intended  to  refer  to  his  death  as  occur- 
ring within  the  lifetime  of  the  life  tenant. 
This  rule  suggests  still  another  construction 
of  the  provision  which  may  be  adopted,  which 
reaches  the  same  conclusion  and  avoids  the 
unreasonable  results  which  might  have  even- 
tuated from  the  construction  that  prevailed 
below.  The  words  "after  the  demise  of 
Eliza  L.  Saunders"  are  found,  not  after  the 
words  "in  the  event  of  the  death  of  said 
Israel  Corse,  Jr.,"  but  after  the  words  "with- 
out leaving  issue,"  and  may  well  be  consider- 
ed to  qualify  and  to  refer  to  the  issue  of 
Israel.  The  will  reads,  "without  leaving  Is- 
sue after  the  demise  of  said  Eliza  L.  Saun- 
ders," and  should  be  construed  as  meaning 
without  leaving  issue,  living  or  surviving, 
after  Eliza's  death.  In  other  words,  it  creat- 
ed a  double  contingency,  in  either  of  which 
the  gift  over,  to  the  respondent  was  to  take 
effect  First  The.  death  of  Israel  Corse 
without  leaving  Issue,  which,  under  the  au- 
thorities referred  to,  means  a  death  during 
the  lifetime  of  the  life  tenant  Second.  The 
death  of  Israel  during  the  same  period,  with 
issue,  but  a  failure  of  such  issue  to  survive 
the  life  tenant  So  construed,  this  provision 
of  the  will  is  but  natural  and  harmonious. 

The  decree  of  the  surrogate  and  order  of 
the  Appellate  Division  should  be  modified  so 
as  to  provide  that  Israel  Corse,  Jr.,  on  the 
death  of  Eliza  L.  Saunders,  the  life  bene- 
ficiary, became  the  absolute  owner  of  the 
trust  estate,  subject  only  to  the  charges  of 
the  trustee,  and  was  entitled  to  the  posses- 
sion thereof,  and  as  so  modified  affirmed, 
with  costs  of  this  appeal  to  Edwin  Thome 
only,  as  executor  of  Eliza  L.  Saunders,  de- 
ceased, payable  out  of  the  principal  of  the 
trust  fund. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  VANN,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Ordered  accordingly. 
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PEOPLE  v.  NEW  YORK  BUILDING-LOAN 

BANKING  CO. 
(Court  of  Appeals  of  New  York.  Oct.  1,  1907.) 

1.  Judicial  Sales— Relief  Against  Defects 
op  Title. 

A  purchaser  at  a  judicial  sale  cannot  de- 
mand damages  as  for  a  breach  of  contract  made 
by  the  court  through  its  officers  or  agent  for  in- 
terest, expenses,  and  costs,  where  the  title  is 
found  defective,  but  must  rely  upon  the  court 
to  do  equity. 

f Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Judicial  Sales,  5§  100,  101.] 

2.  Receivebs—  Sale  of  Pkopebty— Rights  of 
PuBcnASERs— Defective  Title— Compensa- 
tion Discbetionabt. 

In  case  of  private  sale  of  land  by  a  receiv- 
er, where  there  is  a  failure  to  convey  good  title, 
the  court  may  withhold  compensation  in  its  dis- 
cretion, for  there  is  no  warranty  of  title,  ex- 

?>ress  or  implied,  since  the  purchaser  has  time 
or  investigation  before  purchase,  and  it  is  the 
duty  of  the  court  to  prbtect  the  property  from 
waste,  etc. 

8.  Same— Counsel  Fees— Stat utoby  Pbovi- 

8ION8. 

Under  Code  Civ.  Proc.  8  3240.  providing 
that  in  case  of  special  proceedings,  where  costs 
are  not  specially  regulated  by  the  act,  they  may 
be  allowed  in  the  discretion  of  the  court  at  the 
rates  allowed  for  similar  services  in  other  ac- 
tions, allowance  for  counsel  fees  in  a  proceed- 
ing to  recover  payments  on  land  bought  of  a  re- 
ceiver, when  there  was  a  failure  of  good  title, 
is  discretionary  with  the  court. 
4.  Appeal— Review— Discretion  op  Loweb 
Coubt  — Costs  and  Allowances  to  Pur- 
chaser op  Defective  Title  at  Receiveb's 
Sale. 

Plaintiff  made  a  written  offer  to  purchase 
a  parcel  of  land  under  the  control  of  a  receiver, 
and  on  application  to  the  court  permission  to 
sell  was  granted.  When  the  time  for  closing 
the  deal  came,  it  appeared  there  was  a  defect 
in  the  title,  which  the  receiver  asked  for  time 
to  cure ;  but,  upon  objection  of  plaintiff,  this  was 
refused.  Plaintiff  asked  for  the  recovery  of  the 
amount  paid,  with  interest,  costs  of  examining 
title,  etc.  Held,  a  refusal  to  allow  interest  and 
expenses  would  not  be  reviewed,  since  it  was  a 
matter  within  the  discretion  of  the  trial  court 
Yann  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Special  Term,  Appellate  Divi- 
sion, First  Department 

Action  by  the  people  of  the  state  of  New 
York  against  the  New  York  Building-Loan 
Banking  Company,  on  the  petition  of  Gul- 
seppe  Seccaflco  and  another,  asking  to  be  re- 
lieved from  taking  title  to  land  under  a  pur- 
chase at  private  sale  from  the  receiver,  and 
for  interest  costs,  and  expenses  of  examining 
title,  etc.  From  an  order  refusing  allowance 
for  interest  and  expenses,  petitioners  appeal. 
Appeal  dismissed. 

Leo  C.  Stern  and  Alonzo  G.  McLaughlin, 
for  appellants.  Charles  W.  Dayton,  Jr.,  for 
respondent 

HAIGHT,  J.  In  an  action  prosecuted  by 
the  people  of  the  state  against  the  New  York 
Building-Loan  Banking  Company,  one  Charles 
M.  Preston  was,  by  a  final  judgment  entered 
in  that  action,  appointed  permanent  receiver 
of  all  of  the  property,  real  and  personal,  of 
that  corporation.   On  the  18th  day  of  Janu- 


ary, 1906,  he  received  the  following  from  Gui- 
seppe  Seccaflco  and  his  wife:  "I  hereby 
agree  to  purchase  property  situate  and  known 
as  Nob.  336  and  338  Water  street,  borough  of 
Manhattan,  city  of  New  York,  for  the  sum  of 
twenty  thousand  dollars,  taking  the  same  sub- 
ject to  outstanding  mortgages  twelve  thousand 
dollars  at  5  per  cent,  and  any  tenement  house 
violations,  and  a  certain  lease  expiring  June  1, 
1906,  paying  the  difference  between  outstand- 
ing mortgages  of  twelve  thousand  dollars 
and  purchase  price,  eight  thousand  dollars 
in  cash.  As  an  evidence  of  my  good  faith  I 
accompany  this  offer  with  a  deposit  of  $300. 
which  Is  to  be  returned  to  me  in  the  event 
the  receiver  of  the  New  York  Bulldlng-Loan 
Banking  Company  declines  to  accept  this  of- 
fer, or,  If  accepted  by  him,  is  rejected  by  the 
court  upon  application  for  order  to  sell.  In 
the  event  of  being  accepted  by  the  receiver 
and  the  court,  the  said  amount  will  be  for* 
felted  by  way  of  liquidation  of  damages  If 
agreement  as  Indicated  herein  is  not  fulfilled 
on  my  part  I  hereby  agree  to  pay  an  addi- 
tional sum  of  three  hundred  dollars  on  ac- 
count of  purchase  money  within  three  days 
after  notice  of  court's  acceptance  of  this  of- 
fer, and  to  take  title  within  thirty  days  after 
said  notice  of  acceptance."  Thereupon  the 
receiver  presented  a  petition  to  the  Supreme 
Court  setting  forth  the  facts  with  reference 
to  the  offer,  upon  which  the  court  made  an 
order  authorizing  and  empowering  the  receiv- 
er to  accept  the  offer  and  to  convey  the  prem- 
ises to  the  parties  named.  Gulseppe  Secca- 
flco then  deposited  with  the  Receiver  an  ad- 
ditional $300,  called  for  by  his  offer,  for 
which  the  receiver  gave  a  receipt,  and  upon 
the  instrument  indorsed  the  words:  "Ap- 
proved. Charles  M.  Preston,  Receiver."  Sub- 
sequently the  closing  of  the  contract,  at  the 
request  of  the  purchasers,  was  adjourned  to 
March  15,  1906,  at  2  o'clock.  At  that  time 
they  refused  to  take  title,  upon  the  ground 
that  the  receiver's  title  was  not  marketable, 
and  thereupon  a  petition  was  presented  to 
the  court  asking  that  the  purchasers  be  re- 
lieved from  taking  title,  and  that  the  receiv- 
er be  compelled  to  pay  them  the  amount  de- 
posited with  him,  together  with  interest  $200 
for  the  costs  and  expenses  of  having  the  title 
examined,  and  $100  for  the  costs  of  the  pro- 
ceedings. To  this  the  receiver  objected,  al- 
leging that  the  defect  in  the  title  was  such 
that  it  could  be  cured  if  he  was  given  a  rea- 
sonable time.  The  court,  however,  made  an 
order  relieving  the  purchasers  from  taking 
title  and  requiring  the  receiver  to  return  to 
them  the  amount  deposited  with  him,  but  re- 
fused their  application  for  allowances,  inter- 
est, and  attorney's  fees.  The  purchasers  ap- 
peal, claiming  that  they  are  entitled  to  the 
items  disallowed. 

A  person  who  contracts  to  sell  real  estate 
to  another  and  convey  good  title  is  bound  by 
his  contract;  and,  if  it  subsequently  turns 
out  that  he  is  unable  to  do  so,  he  is  liable 
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as  for  a  breach  of  contract,  not  only  for  the 
return  of  the  money  paid  to  him  on  the  con- 
tract, with  the  Interest  accruing  thereon, 
but  also  to  make  good  to  the  other  party  his 
reasonable  expenses  In  having  the  title  ex- 
amined and  the  costs  of  the  action  to  compel 
such  payments.  With  judicial  sales,  how- 
ever, the  situation  Is  different.  The  contract 
is  made  with  some  officer  or  agent  appointed 
by  the  court,  who  acts  under  Its  direction, 
Judgment,  or  decree.  In  such  cases,  the  pur- 
chaser cannot  demand  damages  as  for  a 
breach  of  contract  made  by  the  court  through 
Its  officer  or  agent,  but  has  to  rely  upon  the 
court  to  do  equity  under  the  circumstances. 
Therefore  the  awarding  of  compensation  to 
an  Innocent  purchaser  for  his  reasonable  ex- 
penses In  examining  title,  where  It  is  found 
defective.  Is  founded  upon  equity,  and  not 
upon  the  breach  of  contract.  In  cases  of  pub- 
lic sales  under  Judgments  and  decrees  such 
as  the  foreclosure  of  mortgages  and  the  par- 
tition of  real  estate,  It  has  been  the  usual 
practice  of  the  courts  to  protect  Innocent  pur- 
chasers at  such  sales  by  awarding  them  rea- 
sonable compensation  for  the  examination  of 
the  title,  In  case  it  turns  out  to  be  unmarket- 
able and  different  from  that  represented  by 
the  officer  making  the  sale.  In  case  of  pri- 
vate sales  by  receivers  appointed  by  the 
court,  of  Insolvent  corporations  or  Individ- 
uals, or  by  special  guardians  of  infants  or 
of  persons  of  unsound  minds,  a  further  duty 
devolves  upon  the  court,  that  of  protecting 
estates  from  waste  and  depletion.  It  there- 
fore warrants  no  title,  express  or  Implied, 
and  the  purchaser  takes  only  the  title  which 
the  Insolvent  corporation,  individual,  infant, 
or  person  of  unsound  mind  had  in  the  prop- 
erty. In  such  cases  the  situation  is  different 
from  that  existing  upon  the  public  sale, 
where  the  purchaser  has  had  no  time  to  ex- 
amine the  title  and  has  made  his  bid  upon 
the  supposition  that  It  was  marketable.  In 
case  of  private  sale  the  purchaser  may  take 
such  time  as  he  chooses  before  he  closes  the 
contract  and  make  such  Investigation  of  the 
title  as  he  may  desire,  knowing  that  the 
power  of  the  court  to  convey  is  limited  only 
to  such  title  as  Is  possessed  by  the  persons 
for  whom  the  court  Is  acting.  In  such  cases 
we  think  the  court  may  award  or  withhold 
such  compensation  as  In  its  judgment  and 
discretion  appears  to  be  equitable  as  between 
the  parties.  In  5  Pomeroy's  Equity  Jurispru- 
dence, S  212,  It  Is  said  of  private  sales  by  re- 
ceivers :  "A  purchaser  Is  bound  to  take  such 
title  as  an  examination  of  the  proceedings 
shows  that  he  will  get  He  is  bound  to  ex- 
amine for  himself  beforehand  to  see  what 
title  he  will  obtain  by  the  sale."  In  Camp- 
bell v.  Parker,  59  N.  J.  Eq.  342,  45  Atl.  116, 
Pitney,  V.  C,  says :  "A  purchaser  at  a  Judi- 
cial sale  is  bound  to  take  such  title  as  an 
examination  of  the  proceedings  will  show 
that  he  will  get  He  is  bound  to  examine  for 
himself  beforehand  to  see  what  title  he  will 


obtain  by  the  sale.  The  court,  however, 
treats  a  contract  made  with  one  of  Its  offi- 
cers as  being  made  with  the  court  itself,  and 
will  deal  with  its  contractee  upon  equitable 
principles."  In  Matter  of  Coleman,  174  N. 
Y.  373,  66  N.  E.  983,  E.  T.  Bartlett  says: 
"As  In  case  of  other  judicial  sales,  there  is 
no  warranty  of  title,  express  or  implied,  and 
the  purchaser  takes  only  the  title  which  the 
corporation  had,  and  he  takes  this  title 
subject  to  any  paramount  Hens  or  equities 
subsisting  against  the  property" — citing  5 
Thompson's  Commentaries  on  the  Law  of  Cor- 
porations, I  7013.  In  Matter  of  Attorney 
General  v.  Continental  Life  Insurance  Co., 
94  N.  Y.  199,  Andrews,  J.,  In  affirming  an  or- 
der of  the  court  refusing  the  application  of 
a  purchaser  at  a  receiver's  sale  of  an  Insol- 
vent Insurance  company  to  complete  the  sale, 
says :  "The  court  could,  In  the  exercise  of  a 
just  discretion,  sanction  or  disapprove  It  and 
the  purchaser  must  be  deemed  to  have  pur- 
chased subject  to  this  Implied  condition."  In 
the  case  of  Parish  v.  Parish,  175  N.  Y.  181, 
67  N.  E.  298,  Cullen,  J.,  says :  "An  applica- 
tion to  compel  a  purchaser  to  take  title  and 
that  of  a  purchaser  to  be  relieved  from  his 
bid  are  regarded  as  special  proceedings. 
When  the  applications  involve  questions  of 
fact  or  the  exercise  of  discretion,  the  deter- 
mination of  such  questions  cannot  be  review- 
ed here ;  but,  when  they  present  solely  ques- 
tions of  law,  their  examination  Is  open  to 
this  court"  In  the  case  of  Farmers'  Loan  & 
Trust  Company  v.  Bankers'  &  Merchants' 
Telegraph  Company,  119  N.  Y.  15,  23  N.  E. 
173,  Earl,  J.,  after  reviewing  the  facts  In 
that  case,  says:  "It  is  clear  that  the  appel- 
lant had  no  absolute  legal  right  to  have  the 
sale  set  aside,  and  It  cannot  be  said  that 
the  court  below  was  without  discretion  to 
deny  the  application,  or  that  It  abused  Its 
discretion."  See,  also,  Fisher  v.  Hersey,  78 
N.  Y.  387;  Dennerlein  v.  Dennerlein,  111  N. 
Y.  518,  19  N.  B.  85;  Howell  v.  Mills,  63  N. 
Y.  322.  In  the  case  of  People  v.  Open  Board 
of  Stock  Brokers  B.  Co.,  92  N.  Y.  98,  the  pur- 
chaser was  relieved  from  his  purchase,  and 
his  deposit,  interest,  and  reasonable  expenses 
of  investigating  the  title  were  directed  to  be 
paid  to  him.  This  case  was  a  sale  by  a  re- 
ceiver ;  but  the  question  raised  and  reviewed 
upon  the  appeal  pertained  to  other  matters, 
and  no  question  appears  to  have  been  raised 
or  discussed  with  reference  to  the  allowances 
of  these  Items.  In  Drake  v.  Goodridge,  6 
Blatchf.  531,  Fed.  Cas.  No.  4,063,  it  was  held 
that  If  a  purchaser  refuses  to  complete  his 
purchase  on  a  sale  of  real  estate  by  a  receiv- 
er, on  account  of  defect  of  title,  and  the 
receiver  waives  and  consents  that  the  sale 
should  be  held  void,  the  purchaser  is  entitled 
to  be  paid  by  the  receiver  his  legal  expenses, 
Including  reasonable  counsel  fees,  incurred  In 
examining  the  title.  This,  however,  was 
where  the  receiver  waived  and  consented  that 
the  sale  would  be  void.  These  are  tbe'prin- 
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clpal  authorities  upon  the  subject,  to  which 
our  attention  has  been  called  by  the  respec 
tlve  parties,  as  well  as  those  that  we  have 
been  able  to  discover  by  our  own  examina- 
tion. The  courts  doubtless  have,  in  numerous 
cases,  made  allowances  such  as  is  claimed  by 
the  appellants  In  this  case.  They,  however, 
have  done  so  in  the  exercise  of  discretion  in 
cases  where  it  appeared  Just  that  an  allow- 
ance should  be  made. 

In  the  case  under  consideration,  the  court 
saw  fit  to  deny  the  application  of  the  pur- 
chasers for  relief,  so  far  as  these  items  were 
concerned.  As  to  the  $100  that  the  petition- 
ers claimed  for  counsel  fees  in  the  presenting 
of  the  application  for  relief,  that  was  discre- 
tionary, under  the  provisions  of  section  3240 
of  the  Code  of  Civil  Procedure.  As  to  the 
justice  of  allowing  the  other  Items  claimed, 
it  depends  upon  the  circumstances  of  the 
case.  Upon  referring  to  the  contract,  we  find 
that  the  receiver  simply  approved  the  written 
offer  that  was  presented  to  him,  and  is  only 
bound  in  so  far  as  such  an  acceptance  would 
imply  a  promise  on  his  part  to  perform.  He 
does  not  appear  to  have  known  of  the  defect 
in  the  title  until  the  adjourned  day,  when  his 
attention  was  called  thereto.  It  being  a  de- 
fect that  could  be  cured,  he  asked  the  court 
to  give  him  a  reasonable  time  within  which 
to  perfect  the  title.  This  the  court,  in  the 
exercise  of  Its  discretion,  under  the  contract, 
had  the  power  to  grant.  But  the  purchasers 
objected,  aud  the  court  saw  fit  to  refuse  the 
application  and  ordered  a  return  of  the  de- 
posit without  further  allowances  to  the  pur- 
chasers, possibly  for  the  reason  that  they  ob- 
jected to  giving  the  receiver  reasonable  time 
to  perfect  the  title.  This  determination  has 
been  unanimously  affirmed  by  the  Appellate 
Division.  We  think  that  the  order  was  dis- 
cretionary, and  that  consequently  this  court 
has  no  power  to  review  it 
.  The  appeal  should  be  dismissed,  with  costs. 

VANN,  J.  (dissenting).  It  is  an  unjust 
rule  which  imposes  an  unequal  burden  upon 
the  parties  to  a  contract.  In  the  case  before 
us,  If  the  purchaser  had  refused  to  complete 
his  purchase  without  adequate  cause,  the 
court  would  have  compelled  him  to  perform 
his  contract,  and  would  have  required  him  to 
pay  all  reasonable  expenses  arising  from  his 
default.  In  fact,  however,  the  default  was 
not  made  by  the  purchaser,  but  by  the  seller, 
and  the  courts  have  thus  far  relieved  him 
from  the  payment  of  such  expenses  as,  muta- 
to  nomine,  It  would  have  Imposed  upon  the 
purchaser.  He  has  thus  been  exempted  from 
a  liability  which  would  have  been  cast  upon 
bis  adversary  under  like  circumstances.  The 
reason  given  for  this  discrimination  is  that 
the  seller  is  a  receiver,  and  that  his  agree- 
ment to  sell  Is  virtually  the  agreement  of  the 
court   This  distinction  has  no  adequate  foun- 


dation, for  a  court  which  compels  all  persons 
to  perform  their  contracts,  or  make  good  the 
default,  should  not  fall  to  keep  its  own  prom- 
ise, and  then  refuse  to  compensate  the  other 
party  for  the  expenses  incurred  in  reliance 
thereon.  It  is  an  agreement  made  by  an  of- 
ficer of  the  court  under  Its  direction,  less 
sacred  than  one  made  by  an  Individual?  The 
failure  to  perform  by  either  party  results  in 
certain  damages  of  the  same  nature,  and 
why  should  not  the  duty  of  compensation  be 
the  same?  If  a  promise  made  under  the 
sanction  of  the  court  means  less  in  law  than 
the  same  promise  made  upon  individual  re- 
sponsibility, there  should  be  some  plain  rea- 
son for  it  capable  of  easy  statement  The 
only  reason  given  is  that  an  individual  rep- 
resents himself  only,  while  a  receiver  repre- 
sents creditors.  But  why  should  creditors, 
thus  promising  through  their  representative 
appointed  by  the  court  be  under  no  legal 
obligation  to  pay  damages  for  a  default 
which,  if  made  by  the  other  party,  would 
call  for  compensation  as  matter  of  law?  The 
promise  of  the  receiver  was  made  for  the 
purpose  of  benefiting  the  creditors,  and  the 
consequences  of  his  mistake  should  fall  upon 
them,  If  he  acted  in  good  faith,  otherwise 
upon  himself,  but  in  no  event  upon  the  inno- 
cent purchaser.  Creditors  are  entitled  to 
their  own,  but  they  must  get  it  from  their 
debtor.  If  they  directly  or  Indirectly  con- 
tract with  a  third  party,  they  are  entitled  to 
no  exemption  because  they  are  creditors. 
The  law  is  not  guilty  of  favoritism  in  the  en- 
forcement of  contracts  or  In  awarding  or 
withholding  damages  for  a  violation  thereof. 
Even  interest  on  the  sum  deposited  by  the 
purchaser  when  the  contract  was  made  was 
not  allowed  him.  Thus  the  representative  of 
the  creditors  Is  permitted  to  retain  for  their 
benefit  the  amount  earned  by  the  deposit 
while  It  was  in  bis  possession.  The  rule  laid 
down  by  the  prevailing  opinion  will  lead  to  a 
want  of  confidence  in  dealing  with  receivers, 
even  when  their  action  is  approved  by  the 
court,  and  the  result  will  be  that  they  cannot 
sell  property  by  executory  contract  for  what 
It  is  really  worth.  Every  risk  lowers  the 
price. 

The  purchaser,  as  I  think,  was  entitled  to 
some  compensation,  as  a  legal  right,  for  the 
violation  of  his  contract  by  the  receiver. 
While  the  amount  to  some  extent  may  de- 
pend upon  the  sound  discretion  of  the  court, 
the  refusal  to  allow  anything  whatever  was 
an  error  of  law  which  requires  the  reversal 
of  the  order  appealed  from. 

CULLBN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  and  CHASE,  J  J.,  concur 
with  HAIGHT,  J.  HISCOCK,  J.,  concurs 
with  VANN,  J. 

Appeal  dismissed. 
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PEOPLE  ex  re!.  LODES  v.  DEPARTMENT 
OF  HEALTH  OF  CITY  OF 
NEW  YORK. 
<Conrt  of  Appeals  of  New  York.  Oct  1,  1907.) 

1.  Health  —  Regulations — Validity — Sale 
or  Milk— Permit. 

Sanitary  Code  of  New  York  City,  §  56, 
continued  in  force  by  the  city  charter  (Laws 
1901,  p.  499,  c  466,  8  1172),  providing  that  no 
milk  shall  be  received,  held,  kept,  offered  for 
■ale,  or  delivered  In  the  city  without  a  written 

Srmit  from  the  board  of  health,  and  subject  to 
e  conditions  thereof,  is  a  reasonable  and  valid 
exercise  of  the  police  power  of  the  city,  and 
not  violative  of  the  state  or  federal  Constitu- 
tion. 

2.  Same— Revocation  of  Permit. 

The  board  of  health  of  New  York  City 
may  revoke  a  permit  to  sell  milk,  though  no 
ordinance  had  been  adopted  by  the  board  au- 
thorizing such  revocation. 
&  Constitutional  Law  — Due  Process  o» 
Law— Property  Protected— Permits. 

A  permit  granted  by  the  board  of  health 
of  New  York  City  to  relator  to  sell  milk  is  not 
property  of  which,  under  the  Constitution,  he 
cannot  be  deprived  without  due  process  of  law, 
bnt  a  mere  license  revocable  by  the  board  with- 
out notice  or  hearing,  though,  authorized  by  the 
permit,  he  has  established  a  business  of  selling 
milk  which  has  become  property  within  the 
meaning  of  the  Constitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toL  10,  Constitutional  Law,  88  780,  831.] 

4.  Health— Orders  ow  Board— Review— Ap- 
peal—Certiorari. 

The  statutes  give  the  board  of  health  of  the 
city  of  New  York  no  power  to  hear,  try,  or  de- 
termine cases,  and  hence  their  powers  are  ad- 
ministrative merely,  and  their  action  in  revok- 
ing a  permit  to  sell  milk  is  not  subject  to  review 
by  appeal  or  certiorari. 

6.  Mandamus— Subjects  and  Purposes  op 
Relief— Acts  of  Municipal  Boards— Mak- 
ing and  Enforcement  of  Police  Regula- 
tions. 

Where  the  relator  was  charged  with  selling 
•r  offering  for  sale  adulterated  milk,  and  his 
permit  to  sell  revoked  by  the  board  of  health  of 
New  York  City,  if  he  wished  to  compel  the 
board  to  rescind  their  action  and  to  show  that 
he  was  not  guilty  of  the  acts  charged  and  a 
proper  person  to  sell  milk,  his  remedy  was  by 
an  alternative  and  not  a  peremptory  writ  of 
mandamus. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
toL  33.  Mandamus,  88  143,  824,  325.] 

0.  Health— Local  Boards— Statutes. 

Greater  New  York  Charter,  9  1178,  8  Laws 
1901,  p.  600,  c  466,  relating  to  the  city  board  of 
health,  and  providing  that  the  actions  of  the 
board  shall  at  all  times  be  regarded  as  in  their 
nature  judicial  and  be  treated  as  prima  facie 
just  and  legal,  and  that  all  meetings  of  the 
board  in  every  suit  and  proceeding  be  taken 
to  have  been  duly  called  and  regularly  held, 
and  all  orders  and  proceedings  to  have  been  duly 
authorized,  unless  the  contrary  be  proved,  and 
that  courts  shall  take  judicial  notice  of  the  seal 
of  the  board  and  the  signature  of  its  secretary 
and  chief  clerk,  does  not  change  the  members 
of  the  board  from  administrative  to  judicial  offi- 
cers. 

7.  Same  —  Regulations  —  Permit  to  Sell 

Milk. 

A  person  convicted  four  times  of  selling  or 
offering  for  sale  adulterated  milk  is  an  unfit 
person  to  receive  a  permit  to  traffic  in  milk. 
Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 


Mandamus  by  the  people  of  New  York,  on 
the  relation  of  George  Lodes,  against  the 
department  of  health  of  the  city  of  New 
York,  to  compel  the  board  of  health  of  the 
respondent  to  rescind  its  action  revoking  per- 
mits issued  to  the  relator  to  sell  milk  in  the 
borough  of  Brooklyn.  From  an  order  of  the 
Appellate  Division  (102  N.  Y.  Supp.  1145*),  af- 
firming an  order  of  the  Special  Term  (100  N. 
Y.  Supp.  788*),  granting  a  peremptory  writ, 
respondent  appeals.  Reversed,  unless  the 
relator  within  20  days  elects  to  demand  an 
alternative  writ  in  which  case  proceedings 
should  be  remitted  to  the  Special  Term. 

Wm.  B.  Ellison,  Corp.  Counsel  (James  D. 
Bell,  of  counsel),  for  appellant  Albert  R. 
Moore,  for  respondent 

HAIGHT,  J.  On  the  17th  day  of  April, 
1903,  the  board  of  health  of  the  depart- 
ment of  health  of  the  city  of  New  York  Is- 
sued to  the  relator,  George  Lodes,  six  permits 
to  sell  and  deliver  milk  from  wagons  and 
from  his  store  in  the  borough  of  Brooklyn, 
which  permits  were  revoked  by  the  board  of 
health,  without  notice  to  him,  on  the  17th 
day  of  January,  1906.  Thereupon  the  relator 
applied  for  a  peremptory  writ  of  mandamus 
to  compel  the  board  of  health  to  rescind  Its 
action  in  revoking  the  permits,  alleging  that 
there  was  no  public  necessity  for  the  revoca- 
tion of  the  permits;  that  the  action  of  the 
board  was  arbitrary  and  unreasonable,  tyran- 
nical and  oppressive  in  the  extreme,  and  be- 
yond the  power  and  authority  conferred  upon 
it  by  law.  On  the  hearing  of  such  applica- 
tion, the  board  of  health  presented  affidavits 
showing  that  the  relator,  his  wife,  and  the 
drivers  of  his  wagons  had  been  four  times 
convicted  of  selling,  or  offering  for  sale,  adul- 
terated milk,  and  that  their  action  in  revok- 
ing his  permits  was  based  upon  such  repeated 
violations  of  the  law,  and  that  by  reason 
thereof  they  deemed  him  an  unfit  person  to 
traffic  in  milk.  The  Special  Term  granted 
the  peremptory  writ  prayed  for,  and  the  af- 
firmance of  that  order  by  the  Appellate  Divi- 
sion is  now  brought  up  for  review. 

The  Sanitary  Code  of  the  city  of  New  York, 
which  was  continued  in  force  by  the  charter 
of  the  city  (section  1172,  c  466,  p.  499,  Law* 
1901),  provides:  "Section  56.  No  milk  shall 
be  received,  held,  kept  offered  for  sale  or  de- 
livered in  the  city  of  New  York  without  a 
permit,  in  writing,  from  the  board  of  health 
and  subject  to  the  conditions  thereof."  The 
provisions  of  the  Sanitary  Code,  alluded  to, 
have  been  held  to  be  reasonable  and  a  valid 
exercise  of  the  police  powers,  and  violative 
of  no  provision  of  the  Constitution,  either 
state  or  federal.  People  ex  rel.  Lleberman  v. 
Vandecarr,  175  N.  Y.  440,  67  N.  E.  913,  108 
Am.  St  Rep.  781,  affirmed  199  U.  S.  552.  26 
Sup.  Ct  144,  50  L  Ed.  305.  It  has  also  been 
held  that  the  board  of  health  has  power  to  re- 
voke permits  to  sell  milk,  notwithstanding  no 
ordinance  had  been  adopted  by  the  board  an- 

»llf  App.  Div.  890.  *6l  Misc.  Rep.  110. 
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thorizlng  troch  revocation.  Metropolitan  Milk 
&  Cream  Co.  v.  City  of  New  York,  113  App. 
Div.  377,  98  N.  Y.  Supp.  894,  affirmed  in  this 
court  186  N.  Y.  533,  78  N.  E.  1107.  These 
questions  we  regard  as  settled. 

The  only  question  remaining  to  be  disposed 
of  is  as  to  whether  the  relator  was  entitled 
to  notice  and  a  hearing  by  the  board  of 
health  before  revoking  his  permits.  The  an- 
swer to  this  question  may  depend  upon  the 
soundness  of  the  relator's  contention  that 
the  permits  issued  to  him  were  property,  of 
which,  under  the  Constitution,  he  cannot  be 
deprived  without  due  process  of  law.  He 
maintains  that  he  has  established  and  built 
up  a  business  of  selling  milk  at  his  store  and 
has  a  regular  line  of  customers  whom  he  sup- 
plies daily;  that  he  has  established  a  milk 
route  over  which  his  wagons  are  sent  daily 
distributing  milk  to  the  Inhabitants  of  the 
city  in  that  locality;  and  that  this  established 
business  has  become  property,  of  which  he 
cannot  be  deprived.  But  the  good  will  of 
his  business,  so  established,  must  not  be  con- 
founded with  the  permits  granted  to  him  to 
engage  in  that  business.  He  was  never  li- 
censed to  sell  Impure  and  adulterated  milk 
and  after  he  had  obtained  his  permits  to  sell 
and  undertook  the  securing  of  customers,  he 
knew  that  he  was  engaging  in  a  business 
which  must  be  conducted  under  the  super- 
vision of  the  board  of  health  of  the  city  sub- 
ject to  the  police  powers  of  the  state,  and 
that  such  permits  were  subject  to  revocation. 
He  knew  that  the  permits  contained  no  con- 
tract between  the  state,  or  the  board  of 
health,  and  himself,  giving  him  any  vested 
right  to  continue  the  business,  and  that  It 
would  become  the  duty  of  the  board  to  re- 
voke his  license,  in  case  he  violated  the 
statute,  or  the  conditions  under  which  it  was 
granted.  Milk  Is  an  article  of  food  extensive- 
ly used  by  our  Inhabitants  and  is  chiefly  re- 
lied upon  to  support  the  lives  of  Infant  chil- 
dren. If  Impure  or  adulterated,  or  polluted 
with  germs  of  dangerous  or  Infectious  diseas- 
es, its  use  becomes  highly  dangerous,  and  the 
health  and  welfare  of  the  public  demand 
speedy  and.  in  some  cases,  Instant  prevention 
of  its  distribution  to  the  people.  While  it  is 
the  duty  of  the  board  of  health  to  watch  and, 
through  Its  inspectors,  detect  violations  of  the 
statute  and  the  conditions  imposed  by  It,  It  has 
been  given  no  judicial  power  to  hear,  try,  and 
determine  such  violations,  but  must  act  upon 
the  Information  obtained  by  it  through  its 
own  channels  of  inquiry.  In  Cooley's  Con- 
stitutional Limitations  (7th  Ed.)  p.  887,  it 
is  said  that:  "Dealers  may  also  be  compelled 
to  take  out  a  license,  and  the  license  may  be 
refused  to  a  person  of  bad  reputation,  or  be 
taken  away  from  a  party  detected  in  dis- 
honest practices."  In  Crowley  v.  Christen- 
Ben,  137  U.  S.  86,  11  Sup.  Ct.  13,  34  L.  Ed. 
620,  Mr.  Justice  Field  says:  "It  Is  undoubt- 
edly true  that  It  is  the  right  of  every  citizen 
of  the  United  States  to  pursue  any  lawful 


trade  or  business,  under  such  restrictions  as 
are  imposed  upon  all  persons  of  the  same 
age,  sex,  and  condition.  But  the  possession 
and  enjoyment  of  all  rights  are  subject  to 
such  reasonable  conditions  as  may  be  deemed 
by  the  governing  authority  of  the  country  es- 
sential to  the  safety,  health,  peace,  good 
order,  and  morals  of  the  community."  In 
Dent  v.  West  Virginia,  129  U.  S.  114,  9  Sup. 
Ct  231,  32  L.  Ed.  623,  the  same  justice,  iu 
speaking  of  the  Interest  or  estate  acquired 
by  persons,  says:  "It  is  often  of  great  value 
to  the  possessors,  and  cannot  be  arbitrarily 
taken  from  them,  any  more  than  their  real 
or  personal  property  can  thus  be  taken.  But 
there  Is  no  arbitrary  deprivation  of  such 
right  where  Its  exercise  is  not  permitted  be- 
cause of  a  failure  to  comply  with  conditions 
Imposed  by  the  state  for  the  protection  of  so- 
ciety. The  power  of  the  state  to  provide  for 
the  general  welfare  of  its  people  authorizes  it 
to  prescribe  all  such  regulations  as,  in  its 
judgment,  will  secure,  or  tend  to  secure,  them 
against  the  consequences  of  ignorance  and 
incapacity  as  well  as  of  deception  and  fraud." 
In  the  case  of  Metropolitan  Board  of  Excise 
v.  Barrle,  34  N.  Y.  667,  Wright,  J.,  in  deliver- 
ing the  opinion  of  the  court,  says:  "Licenses 
to  sell  liquors  are  not  contracts  between  the 
state  and  the  persons  licensed,  giving  the 
latter  vested  rights,  protected  on  general  prin- 
ciples and  by  the  Constitution  of  the  United 
States  against  subsequent  legislation;  nor 
are  they  property  in  any  legal  or  constitution- 
al sense.  They  have  neither  the  qualities  of 
a  contract  nor  of  property,  but  are  merely 
temporary  permits  to  do  what  otherwise 
would  be  an  offense  against  a  general  law.'* 
In  other  words,  a  license  is  not  a  contract  or 
property,  but  merely  a  temporary  permit  is- 
sued In  the  exercise  of  the  police  powers  to 
do  that  which  otherwise  would  be  prohibited. 
Youngblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654;  Commonwealth  v.  Kinsley,  133 
Mass.  578;  Voight  v.  Board  of  Excise,  59  N. 
J.  Law,  358,  36  Atl.  686,  37  L.  R.  A.  292. 

Matter  of  Lyman,  160  N.  Y.  96,  54  N.  K. 
577,  is  not  in  conflict  with  the  authorities 
above'  referred  to.  The  question  arose  under 
our  liquor  tax  law.  That  statute,  as  its  title 
Indicates,  Imposed  a  tax  which  was  required 
to  be  paid  In  advance.  It,  however,  could  be 
transferred  from  one  place  to  another,  could 
be  sold  and  assigned  to  other  persons,  and,  in 
case  a  person  who  had  paid  the  tax  desired 
to  discontinue  the  business,  he  could  have 
a  rebate  for  the  period  of  time  for  which 
he  bad  paid,  accruing  after  he  had  ceased  to 
traffic  in  liquor.  It  was  therefore  regarded 
as  property,  and  could  not  be  taken  from  the 
person  paying  the  tax,  except  in  the  manner 
designated  by  the  statute.  Laws  1898,  pp. 
67,  68,  c.  112,  §§  25,  26,  27. 

We  incline  to  the  view  that  the  authori- 
ties to  which  reference  has  been  made  are 
conclusive  upon  the  subject;  and,  although 
the  relator  had  established  a  business  and  se- 
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cured  customers  under  the  permits  granted  to 
him,  the  permit  Itself  cannot  be  treated  as 
property  In  any  legal  or  constitutional  sense, 
but  was  a  mere  license  revocable  by  the  pow- 
er that  was  authorized  to  Issue  it.  The  stat- 
ute, as  we  have  seen,  has  given  the  board  of 
health  no  power  to  hear,  try,  or  determine 
cases.  Its  duties  are  therefore  not  Judicial, 
but  executive  or  administrative,  and  at  times 
must  be  exercised  summarily,  as  was  said  in 
Metropolitan  Board  of  Health  v.  Heister,  37 
N.  Y.  661:  "The  power  to  be  exercised  by 
this  board  upon  the  subjects  in  question  is 
not  judicial  in  its  character.  It  falls  more 
properly  under  the  head  of  an  administrative 
duty."  The  court  in  that  case  had  under 
consideration  the  question  of  the  abating  of 
a  nuisance,  or  the  recovery  of  a  penalty  there- 
for, occasioned  by  the  alleged  maintenance  of 
a  slaughterhouse  in  a  densely  populated  por- 
tion of  the  city  in  such  a  manner  as  to  en- 
danger the  health  of  the  inhabitants.  But 
we  see  no  reason  why  the  power  of  the  board 
of  health  In  that  case  should  differ  from  the 
powers  of  the  board  in  this  case.  Each  have 
reference  to  the  preservation  of  the  public 
health,  and,  If  their  powers  are  administra- 
tive in  that  case,  they  must  be  In  this  case. 
In  People  ex  rel.  Copcutt  v.  Board  of  Health, 
140  N.  T.  1,  35  N.  E.  320,  23  L.  R.  A.  481,  37 
Am.  St  Rep.  522,  the  board  of  health  of  the 
city  of  Yonkers  ordered  the  abatement  of  a 
nuisance.  The  relator,  affected  by  the  de- 
termination, sought  a  review  by  certiorari. 
Earl,  J.,  after  reviewing  the  statute  creat- 
ing the  board  and  defining  its  powers,  says : 
"There  is  no  provision  for  a  hearing  before 
the  board  on  the  part  of  any  person  who  is 
charged  with  maintaining  a  nuisance  upon 
his  premises.  The  right  to  such  a  hearing  is 
not  expressly  given  and  cannot  be  implied 
from  any  language  found  In  either  act  or  from 
the  nature  of  the  subjects  dealt  with  In  the 
acta  Boards  of  health  and  other  like  boards 
act  summarily,  and  it  has  not  been  usual 
anywhere  to  require  them  to  give  a  hearing 
to  any  person  before  they  can  exercise  their 
jurisdiction  for  the  public  welfare.  The  pub- 
lic health  might  suffer  or  be  Imperiled  If 
their  action  could  be  delayed  until  a  protract- 
ed hearing  could  be  brought  to  a  termination. 
There  is  no  provision  in  the  acts  for  calling 
or  swearing  witnesses,  and  there  is  no  gen- 
eral law  giving  them  power  to  do  so."  It 
was  consequently  held  that  the  determination 
of  the  board  of  health  as  to  the  existence  of 
a  nuisance  was  not  reviewable  by  certiorari. 
See,  also,  People  ex  rel.  Schau  v.  McWilliams, 
185  N.  Y.  92,  77  N.  E.  785,  in  which  Chief 
Judge  Cullen  has  recently  reviewed  the  au- 
thorities upon  the  subject,  pointing  out  the 
difference  between  judicial  powers  and  the 
action  of  administrative  or  executive  officers. 

The  powers  of  the  members  of  the  board 
of  health  being  administrative  merely,  they 
can  Issue  or  revoke  permits  to  sell  milk  In  the 
exercise  of  their  best  Judgment,  upon  or 
without  notice,  based  upon  such  information 


as  they  may  obtain  through  their  own  agen- 
cies, and  their  action  is  not  subject  to  review 
either  by  appeal  or  by  certiorari.  Chllds  v. 
Bemus,  17  R.  I.  230,  21  Atl.  539,  12  L.  R.  A. 
57;  State  ex  rel.  Cout.  Ins.  Co.  v.  Secretary 
of  State,  40  Wis.  220;  Wallace  v.  Mayor,  etc., 
of  Reno,  27  Nev.  71,  73  Pac.  528,  63  L.  R  A 
337.  If,  however,  their  action  Is  arbitrary, 
tyrannical,  and  unreasonable,  or  Is  based  up- 
on false  information,  the  relator  may  have  a 
remedy  through  mandamus  to  right  the  wrong 
which  he  has  suffered.  If  the  relator  can 
show  that  he  and  those  acting  for  him  have 
not  been  convicted  of  violating  the  statute 
and  the  conditions  imposed  In  the  granting  of 
the  permits,  and  that  consequently  he  Is  a 
fit  and  proper  person  to  engage  In  the  sale 
and  distribution  of  milk  among  the  inhabit- 
ants of  the  city,  then  he  would  be  entitled  to 
the  relief  asked  for.  But  If  he  desired  to 
submit  such  evidence,  he  should  have  asked 
for  an  alternative  rather  than  a  peremptory 
writ.  If,  however,  the  charge  of  the  board  is 
true  that  he  has  been  convicted  of  the  offens- 
es charged  the  number  of  times  stated,  the 
conclusion  Is  Irresistible  that  he  was  an  Im- 
proper person  to  be  Intrusted  with  the  permit 
of  the  city  to  dispense  to  the  inhabitants  of 
the  city  a  food  product  that  was  liable,  if 
adulterated,  to  endanger  the  health  of  the 
people. 

It  is  now  contended,  however,  that  the 
members  of  the  board  of  health  are  judicial 
officers  and  act  as  such  by  virtue  of  the  pro- 
visions of  section  1173  of  the  Greater  New 
York  charter.  8  Laws  1901,  p.  500,  c.  466. 
It  will  be  necessary  to  consider  the  whole 
section,  for  we  think  the  subsequent  provi- 
sions indicate  the  Intention  and  purpose  of 
the  former.  It  is  as  follows :  "The  actions, 
proceedings,  authority,  and  orders  of  said 
board  of  health  shall  at  all  times  be  regarded 
as  in  their  nature  Judicial,  and  be  treated  as 
prima  facie  just  and  legal.  All  meetings  of 
said  board  shall  In  every  suit  and  proceeding 
be  taken  to  have  been  duly  called  and  regu- 
larly held,  and  all  orders  and  proceedings  to 
have  been  duly  authorized,  unless  the  con- 
trary be  proved.  All  courts  shall  take  judi- 
cial notice  of  the  seal  of  said  board  and  of 
the  signature  of  Its  secretary  and  chief 
clerk."  Were  these  provisions  Intended  to 
change  the  character  of  the  board  of  health 
from  administrative  to  Judicial  officers?  We 
think  not.  They  do  not  state  that  the  board 
shall  act  Judicially,  or  that  its  orders  shall  be 
regarded  and  treated  as  the  orders  of  a  judge 
or  court,  but  merely  that  they  shall  be  re- 
garded In  their  nature  judicial,  and  that  they 
shall  be  treated  as  prima  facie  just  and  legal, 
and  that  all  orders  and  proceedings  have 
been  duly  authorized.  To  our  minds  it  Is 
quite  apparent  that  the  legislative  purpose 
and  intent  was  to  invest  the  orders  and  pro- 
ceedings of  the  board  of  health  with  the  pre- 
sumption that  they  were  duly  authorized  and 
were  just  and  legal,  and  that  It  was  not 
intended  to  change  the  members  of  the 
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board  from  administrative  to  Judicial  officers. 
These  provisions  have  already  been  the  sub- 
ject of  judicial  consideration,  with  a  result 
that  accords  with  our  views.  In  the  case  of 
Golden  v.  Health  Department  of  City  of  N. 
Y.,  21  App.  Dlv.  420,  421,  47  N.  Y.  Supp.  623, 
Justice  Rumsey  says :  "It  is  quite  true  that 
it  Is  provided  that  the  action,  proceedings,  au- 
thority, and  orders  of  the  board  of  health 
shall  at  all  times  be  regarded  as  in  their  na- 
ture judicial,  and  be  treated  as  prima  facie 
just  and  legal.  This  provision  of  the  statute 
has  been  in  existence  for  many  years,  but  It 
has  never  been  regarded  as  making  the  board 
of  health  a  court  whose  orders  are  final  and 
conclusive.  Indeed,  It  makes  no  provision 
for  any  such  thing.  The  statute  prescribes 
the  effect  which  shall  be  given  to  these  or- 
ders, and  that  is  that  they  shall  be  regarded 
as  prima  facie  legal.  Thus  much  was  clearly 
within  the  power  of  the  Legislature;  and 
the  statute  imposes  upon  persons  who  ques- 
tion the  orders  of  the  board  of  health  in  such 
cases  the  duty  of  establishing  that  the  facts 
upon  which  they  are  based  do  not  exist,  or 
that  the  orders  themselves  are  beyond  the 
authority  given  to  the  board  by  the  law. 
Further  than  that  the  statute  does  not  go." 

City  of  Buffalo  v.  Chadeayne,  134  N.  Y. 
103,  31  N.  E.  443,  was  an  action  to  recover 
a  penalty  for  an  alleged  violation  of  an  or- 
dinance prohibiting  the  erection  of  a  wooden 
building  within  the  fire  limits  of  the  city. 
The  common  council  had  passed  a  resolution 
giving  the  defendant  permission  to  erect  such 
building.  He  thereupon  entered  upon  the 
construction  of  the  building  and  Incurred  lia- 
bilities for  work  and  material  and  had  a 
property  interest  in  them.  Thereafter  the 
common  council  rescinded  the  permit,  and 
after  the  defendant  had  completed  the  build- 
ing the  city  brought  action  for  a  penalty.  It 
was  held  that,  after  the  defendant  had  enter- 
ed upon  the  construction  of  the  building  pur- 
suant to  the  permit,  an<J  had  entered  into 
contracts  and  Incurred  liabilities,  he  acquired 
a  vested  right  of  property  therein  of  which 
he  could  not  be  deprived.  This  case  is  not 
in  conflict  with  those  to  which  we  have  re- 
ferred, but  rather  Is  in  accord  therewith,  and 
illustrates  the  difference  that  exists  between 
permits  under  which  a  vested  right  may  be 
acquired  and  those  in  which  such  rights  do 
not  vest  One  Is  a  permit  to  construct  a 
building,  and  the  other  a  permit  to  peddle 
milk.  To  the  same  effect  Is  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  25  Sup.  Ct.  18,  49  L. 
Ed.  109,  and  City  of  Lowell  v.  Archambault, 
189  Mass.  70,  75  N.  E.  05,  1  L.  R.  A.  (N.  S.) 
458. 

The  order  should  be  reversed,  and  the  ap- 
plication for  a  mandamus  denied,  with  costs 
in  all  courts,  unless  the  relator  within  20 
days  elects  to  demand  an  alternative  writ,  in 
which  case  the  proceedings  should  be  remit- 
ted to  the  Special  Term,  and  the  costs  should 
abide  the  final  award  of  costs. 


VANN,  J.  (dissenting).  If  the  order  revok- 
ing the  license  of  the  relator  was  an  admin- 
istrative act,  no  notice  to  him  was  required; 
but,  if  it  was  an  act  done  in  the  exercise  of 
judicial  power,  notice  and  an  opportunity  to 
be  heard  were  essential  before  he  could  be 
deprived  of  the  right  to  carry  on  a  lawful 
business.  The  Greater  New  York  charter 
provides  that:  "The  actions,  proceedings,  au- 
thority and  orders  of  said  board  of  health 
shall  be  at  all  times  regarded  as  in  their  na- 
ture Judicial  and  be  treated  as  prima  facie 
Just  and  legal."  Laws  1901,  p.  500,  c.  466,  8 
1173.  While  it  Is  difficult  to  see  how  all  acts 
of  the  board  of  health  can  be  "In  their  nature 
judicial,"  the  Legislature  had  the  right  to 
provide  that  they  should  be  so  regarded,  and 
in  view  of  its  express  command  I  fall  to  see 
how  we  can  hold  that  the  order  of  revocation 
was  an  administrative  act.  Notice  was  giv- 
en In  the  only  case  involving  the  power  to 
revoke  that  has  been  before  us  prior  to  the 
one  now  under  consideration.  Metropolitan 
Milk  &  Cream  Co.  v.  City  of  New  York,  113 
App.  Dlv.  377,  98  N.  Y.  Supp.  894;  186  N. 
Y.  533,  78  N.  E.  1107.  While  summary  ac- 
tion is  often  necessary  in  cases  affecting  the 
public  health,  still  the  danger  from  delay 
caused  by  giving  short  notice  is  less  than  the 
danger  that  may  arise  from  action  with  no 
notice  at  all.  The  respondent  should  at  least 
have  had  an  opportunity  to  raise  an  issue  as 
to  whether  he  had  ever  been  convicted  by  a 
court  of  competent  jurisdiction  of  violating 
the  Sanitary  Code,  or  to  show  that  any  Judg- 
ment of  conviction  had  been  reversed  or  set 
aside. 

Moreover,  a  license  under  the  police  pow- 
er, as  distinguished  from  the  taxing  power, 
Involves  the  right  to  regulate,  but  not  to  pro- 
hibit, and  it  cannot  be  exercised  capriciously 
or  arbitrarily.  As  the  right  to  revoke  is  not 
expressly  conferred,  but  is  implied  from  the 
right  to  grant,  the  rule  against  arbitrary  or 
capricious  action  applies  with  equal  force  to 
the  revocation  of  licenses.  One  of  the  most 
effective  safeguards  against  the  arbitrary 
acts  of  public  officials  is  an  opportunity  to 
be  heard.  The  revocation  of  the  respondent's 
license  involved  the  destruction  of  his  busi- 
ness, which  was  useful,  legitimate,  and  profit- 
able. Since  the  power  to  revoke  is  not  ex- 
pressly given,  but  is  implied  from  the  power 
to  grant,  I  think  the  law  also  Implies  that 
notice  must  be  given  before  an  act  can  be 
done  which  involves  such  serlcns  loss  to  the 
licensee.  This  Involves  the  conclusion  that 
the  revocation  of  such  a  license  as  the  one  in 
question  is  in  its  essence  judicial,  Independ- 
ent of  the  statutory  requirement  that  it  shall 
be  so  regarded.   I  vote  to  affirm. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HISCOCK,  and  CHASE,  JJ.. 
concur  with  HAIGHT,  J.  VANN,  J.,  reads 
dissenting  opinion. 

Order  reversed,  etc. 
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GRANT  v.  CANANEA  CONSOL.  COPPER 
CO.  et  al. 

(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 

1.  Constitutional  Law  — Due  Pbocess  of 
Law— Service  of  Pbocess. 

Code  Civ.  Proc.  §  1780,  providing  that  an 
action  may  be  maintained  by  a  citizen  of  the 
state  against  a  foreign  corporation  for  any 
cause  of  action,  and  section  432,  subd.  1,  pro- 
viding that  personal  service  of  summons  upon  a 
foreign  corporation  may  be  made  within  the 
state  by  delivering  a  copy  thereof  to  its  presi- 
dent, etc.,  do  not  violate  the  urovision  of  Const. 
U.  S.  Amend.  14.  which  prohibits  depriving  any 
person  of  property  without  due  process  of  law. 

f Ed.  Note— For  cases  in  point,  see- Cent  Dig. 
vol.  10,  Constitutional  Law,  §  920.] 

2.  corporations  —  foreign  corporations  — 
Pbocess — Service. 

Under  the  express  provisions  of  Code  Civ. 
Proc  8  432,  subd.  1,  service  of  summons  upon 
a  foreign  corporation  may  be  made  within  the 
state  by  delivering  a  copy  to  its  president  etc, 
even  if  the  foreign  corporation  has  not  desig- 
nated or  authorized  any  person  to  accept  service 
upon  it  in  the  state. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §§  2003-2626.] 

3.  Same— Validity  Under  Federal  Rule. 

The  president  of  a  Mexican  corporation  was 
also  the  president  and  owner  or  controller  of 
all  the  stock  of  a  West  Virginia  corporation 
organized  as  a  holding  corporation  for  the  stock 
of  the  Mexican  corporation  and  another.  The 
office  of  the  holding  corporation  was  in  this 
state,  where  the  president  conducted  its  busi- 
ness, which  included  the  management  and  con- 
trol of  the  business  of  the  Mexican  corporation, 
which  had  a  sum  of  money  to  its  credi*  with 
the  holding  corporation  in  this  state,  and  which 
also  owned  a  bank  that  carried  deposits  in  banks 
of  this  state.  In  an  action  in  the  Supreme 
Court  against  the  Mexican  corporation  and 
others,  personal  service  was  had  on  the  presi- 
dent of  the  Mexican  corporation  in  this  state. 
Held,  that  the  business  and  property  relations 
were  such  that  the  service  was  good  even  under 
the  decisions  of  the  federal  courts. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  §§  2603-2826.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  James  A.  Grant  against  the  Can- 
anea  Consolidated  Copper  Company,  implead- 
ed witn  William  C  Greene  and  others.  From 
an  order  of  the  Appellate  Division  (102  N.  Y. 
Supp.  642,  117  App.  Div.  576),  reversing  an 
order  of  the  Special  Term,  denying  a  motion 
to  vacate  service  of  summons,  plaintiff  by 
permission  appeals,  and  the  Appellate  Divi- 
sion certifies  a  question  to  the  Court  of  Ap- 
peals.   Reversed,  and  question  answered. 

Samuel  S.  Watson,  for  appellant  F.  W. 
M.  Curcheon,  for  respondent 

HAIGHT,  J.  The  Appellate  Division,  in 
allowing  an  appeal  to  this  court,  certified  the 
following  question :  "Upon  the  facts  appear- 
ing upon  this  application,  did  the  Supreme 
Court  of  this  state  acquire  jurisdiction  of  the 
Cananea  Consolidated  Copper  Company,  So- 
cledad  Anonima,  in  this  action." 

It  appears  from  the  allegations  of  the  com- 
plaint that  James  A.  Grant,  the  plaintiff,  is 


the  owner  of  stock  in  the  defendant  Cobre 
Grande  Copper  Company,  an  Arizona  cor- 
poration, of  which  the  defendant  William  C. 
Greene  is  the  president  and  the  owner  of  the 
majority  of  the  stock;  that  the  plaintiff 
brings  this  action  in  behalf  of  himself  and  of 
all  other  stockholders  of  the  corporation  sim- 
ilarly situated,  to  have  the  defendant  Can- 
anea Consolidated  Copper  Company,  a  Mexi- 
can corporation,  adjudged  to  be  the  holder, 
In  trust  for  the  benefit  of  the  Cobre  Grande 
Copper  Company  of  certain  mines  and  min- 
ing properties  situate  In  the  republic  of  Mexi- 
co, of  which  the  defendant  William  C.  Greene 
is  also  the  president  and  owner  or  controller 
of  substantially  all  of  the  stock  of  the  cor- 
poration, and  to  compel  such  corporation  and 
William  C.  Greene,  its  president,  together 
with  the  Greene  Consolidated  Copper  Com- 
pany, a  West  Virginia  corporation,  of  which 
he  is  also  the  president  and  the  owner  or 
controller  of  substantially  all  of  its  stock,  to 
account  to  the  Cobre  Grande  Copper  Com- 
pany and  to  the  plaintiff  for  the  income  and 
profits  arising  from  the  work,  use,  and  occu- 
pation of  such  mines  and  mining  properties. 
The  complaint  alleges,  In  substance,  that  the 
Greene  Consolidated  Copper  Company  was 
organized  as  a  holding  company  of  the  stock 
of  both  the  Cananea  and  Cobre  Grande  Com- 
panies, and  to  take  over  and  dispose  of  the 
ores  produced  by  those  companies.  The  ac- 
tion was  commenced  by  the  personal  service 
of  a  summons  within  this  state  upon  William 
C.  Greene,  individually  and  as  president  of 
the  three  corporations  named.  The  uncontro- 
verted  facts,  as  appear  from  the  affidavits 
read  upon  the  hearing  of  the  motion,  are  sub- 
stantially as  follows:  William  C.  Greene  is 
a  resident  of  the  city  of  New  York,  and  the 
Greene  Consolidated  Copper  Company  main- 
tains an  office  at  No.  24  Broad  street  in  that 
city,  where  Its  president  Greene,  conducts 
the  general  business  of  the  corporation.  The 
Cananea  corporation  was  organized  for  the 
purpose  of  holding  legal  title  to  the  mines 
and  properties  situated  in  the  republic  of 
Mexico  belonging  to  the  Cobre  Grande  Com- 
pany, to  which  under  the  Mexican  laws  It 
was  unable  to  hold  legal  title,  unless  It  in- 
curred heavy  taxes  and  expenses  of  legalisa- 
tion. As  such  it  is  engaged  in  the  mining,  re- 
ducing, and  refining  of  ores  at  and  near  the 
city  of  Cananea  in  the  state  of  Sonora,  in  the 
republic  of  Mexico,  and  the  ores  produced 
from  such  mines  as  soon  as  smelted  and 
treated  are  transferred  and  delivered  to  the 
Greene  Consolidated  Copper  Company,  which 
company  causes  the  same  to  be  sold  and  ship- 
ped to  such  parts  of  the  world  as  the  pur- 
chasers may  order.  The  Cananea  corpora- 
tion also  owns  and  controls  the  Banco  de 
Cananea,  a  bank  doing  business  in  the  city  of 
Cananea,  which  bank  at  times  has  credit  bal- 
ances with  its  correspondent  bank  in  the  city 
of  New  York.  The  Cananea  Company  draws 
drafts  upon  the  Greene  Consolidated  Compa- 
ny for  the  purpose  of  meeting  its  expenses  In 
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the  working  of  the  mines,  and  at  the  time 
this  motion  was  made  It  had  a  sum  of  money 
to  Its  credit  with  the  Greene  Consolidated 
Company.  While  the  Cananea  Company 
maintains  no  office,  clerk,  or  employe  in  this 
state,  and  does  not  transact  business  here 
other  than  that  referred  to,  the  stock  of  the 
Cananea  Company  Is  owned  by  the  Greene 
Company,  and  the  business  of  the  former 
company  is  managed,  controlled,  and  Its 
business  conducted  by  the  Greene  Company 
through  its  president  and  officers  at  its  office 
in  Broad  street  In  the  city  of  New  York. 
The  question  Is  thus  presented  as  to  whether, 
under  the  facts  here  presented,  the  courts  of 
this  state  acquired  jurisdiction  of  the  plain- 
tiffs cause  of  action  by  the  service  of  a  sum- 
mons upon  the  president  of  the  Cananea  Com- 
pany. 

It  will  readily  be  seen  that  the  situation  is 
peculiar  and  differs  from  that  of  any  other 
reported  case,  either  in  our  own  or  the  fed- 
eral courts,  to  which  our  attention  has  been 
called.  The  Cananea  Company  certainly  Is  a 
proper  party  In  an  action  for  an  accounting. 
Whether  It  be  a  necessary  party  we  do  not 
now  determine.  If  It  Is  a  necessary  party, 
and  the  courts  of  this  state  have  not  acquir- 
ed jurisdiction  of  It  by  the  service  of  a  sum- 
mons in  the  manner  set  forth,  it  Is  not  appar- 
ent how  the  minority  stockholders  of  the 
Cobre  Grande  Company  can  obtain  relief. 
Should  they  commence  their  action  in  the 
federal  court,  they  would  be  met  with  the 
same  difficulty  with  reference  to  the  acquir- 
ing of  jurisdiction  over  the  Mexican  corpora- 
tion ;  and,  should  they  go  to  Mexico  and  in- 
stitute their  action  there,  they  would  meet 
with  a  similar  difficulty  with  reference  to  ac- 
quiring jurisdiction  over  the  Cobre  Grande 
and  the  Greene  Consolidated  corporations. 
We  are  not  now  concerned  with  the  question 
as  to  whether  the  complaint  states  a  cause  of 
action,  for  the  motion  to  set  aside  the  service 
of  the  summons  was  based  upon  the  grounds 
that  the  Cananea  Company  was  a  Mexican 
corporation  which  did  not  carry  on  business 
or  maintain  an  office  or  possess  property 
within  this  state,  and  did  not  have  any  of- 
ficer, agent,  or  employe  authorized  to  accept 
service  of  papers,  and  that  the  service  made 
was  In  violation  of  the  first  section  of  the 
fourteenth  amendment  of  the  Constitution  of 
the  United  States,  and  consequently  did  not 
give  our  courts  jurisdiction.  The  provision 
of  the  Constitution  referred  to  is  that  which 
prohibits  the  depriving  of  any  person  of  prop- 
erty without  due  process  of  law.  If  the  de- 
fendant Cananea  Company  is  here  to  such  an 
extent  that  we  may  acquire  jurisdiction  of  It 
by  the  service  of  a  summons,  then  our  courts 
may  determine  as  to  the  rights  of  the  com- 
pany In  so  far  as  it  has  property  here  over 
which  the  courts  may  acquire  jurisdiction. 
If  It  has  property  or  profits  arising  from  the 
mining  of  ores  in  the  hands  of  the  Greene 
Consolidated  Corporation  which  in  equity  be- 
longs to  our  own  citizens,  they  may  apply  to 


the  courts,  either  state  or  federal,  to  recover 
that  which  belongs  to  them,  and  such  appli- 
cation is  the  due  process  of  law  which  the 
Constitution  recognizes  and  requires. 

Section  1780  of  the  Code  of  Civil  Procedure 
provides  that  an  action  against  a  foreign 
corporation  may  be  maintained  by  a  resident 
of  the  state  for  any  cause  of  action,  and  sec- 
tion 432,  subd.  1,  provides  that  personal  serv- 
ice of  a  summons  upon  a  foreign  corpora- 
tion may  be  made  within  the  state  by  the 
delivering  of  a  copy  thereof  to  its  president, 
vice  president,  treasurer,  or  secretary.  The 
service  made  herein  strictly  conforms  to  the 
requirements  of  the  Code,  and  thereby  op- 
erates to  give  our  courts  Jurisdiction  to  hear 
and  determine  the  claims  of  the  parties  and 
award  the  proper  judgment,  upon  which 
process  may  Issue  to  reach  any  property  of 
the  judgment  creditor  that  may  be  within 
this  state  and  subject  to  .our  jurisdiction. 
Pope  v.  Terre  Haute  Car  A  Mfg.  Co.,  87  N. 
Y.  137;  Atl.  &  Pac.  Tel.  Co.  v.  Bait.  &  O.  R, 
R.  Co.,  87  N.  Y.  355.  But  it  is  contended  that 
the  provisions  of  the  Code  are  violative  of 
the  provision  of  the  Constitution  of  the  Unit- 
ed States,  already  referred  to.  This  we  can- 
not admit.  The  great  business  and  commer- 
cial transactions  of  our  citizens  are  now 
largely  conducted  through  corporations,  and 
no  reason  Is  apparent  why  foreign  corpora- 
tions should  be  treated  differently  from 
foreign  individuals.  If  our  citizens  have 
claims  against  such  corporations  or  Individu- 
als, who  can  be  found  here  within  our  Juris- 
diction, they  should  be  permitted  to  apply 
to  the  courts  for  relief,  rather  than  be  com- 
pelled to  follow  their  debtors  into  foreign 
jurisdiction.  It  must  be  borne  in  mind  that 
the  provisions  of  the  Code  alluded  to  have 
reference  to  actions  brought  by  residents  of 
the  state,  and  not  to  actions  brought  by  non- 
residents or  foreign  corporations.  The  pro- 
vision with  reference  to  bringing  such  actions 
is  very  different.  It  is  as  follows:  "An  ac- 
tion against  a  foreign  corporation  may  be 
maintained  by  another  foreign  corporation, 
or  by  a  non-resident,  In  one  of  the  following 
cases  only:  (1)  Where  the  action  is  brought 
to  recover  damages  for  the  breach  of  a  con- 
tract, made  within  the  state,  or  relating  to 
property  situated  within  the  state,  at  the  time 
of  the  making  thereof.  (2)  Where  it  is 
brought  to  recover  real  property  situated 
within  the  state  or  a  chattel,  which  is  re- 
plevied within  the  state.  (3)  Where  the  cause 
of  action  arose  within  the  state,  except 
where  the  object  of  the  action  is  to  affect  the 
title  to  real  property  situated  without  the 
state."  Code  Civ.  Proc.  §  1780.  Here  we 
have  specific  limitations  to  the  cases  in  which 
such  actions  may  be  brought  which  relate  to 
causes  of  actions  arising  within  the  state  for 
the  breach  of  contracts  made  within  the 
state,  and  to  property  situated  within  the 
state,  which  do  not  apply  to  actions  by  resi- 
dents or  domestic  corporations.  These  pro- 
visions are  violative  of  no  provision  of  the 
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federal  Constitution  to  which  our  attention  has 
been  called,  nor  do  they  conflict  with  the 
federal  authorities  upon  the  subject. 

It  is  contended  that  the  defendant  the 
Cananea  Company  had  not  designated  or  au- 
thorized any  person  to  accept  service  upon 
the  company  in  this  state.  Very  true,  It  had 
not;  but  under  the  provisions  of  the  Code 
each  designation  is  not  necessary,  provided 
the  head  officers  of  the  corporation  are  here 
and  can  be  served,  such  as  the  president, 
rice  president,  treasurer,  or  secretary.  Sec- 
tion 432,  subd.  2,  of  the  Code  contains  provi- 
sions with  reference  to  the  designating  of  per- 
sons by  corporations  in  this  state  upon  whom 
service  of  process  may  be  made.  These  pro- 
visions are  only  important  when  there  is  no 
president,  vice  president,  treasurer,  or  secre- 
tary here.  Under  the  third  subdivision  of  the 
section  further  provision  is  made  for  cases 
where  no  designation  has  been  made,  and 
when  neither  of  the  officers  above  specified 
can  be  found  within  the  state  then  service 
may  be  made  upon  a  cashier,  a  director,  or 
a  managing  agent  of  the  company,  if  the  cor- 
poration has  property  within  the  state  or  the 
cause  of  action  arose  therein.  It  will  thus 
be  seen  that  the  Legislature  has  proceeded 
with  much  care  in  framing  these  provisions, 
carefully  safeguarding  the  rights  of  foreign 
corporations  as  well  as  those  of  our  own  citi- 
zens. While  the  first  subdivision  of  the  sec- 
tion Is  exceedingly  broad  and  authorizes  the 
personal  service  of  the  summons  upon  the 
head  officers  of  a  corporation,  specifically 
naming  the  president,  vice  president,  treas- 
urer, or  secretary,  the  third  subdivision, 
which  authorizes  the  service  upon  the  di- 
rector, cashier,  or  managing  agent,  is  limited 
to  cases  only  In  which  the  corporation  has 
property  within  the  state  or  the  cause  of  ac- 
tion arose  therein. 

It  must  be  conceded  that,  in  so  far  as  the 
service  of  process  is  concerned,  the  decisions 
of  our  own  court  are  not  in  entire  accord 
with  those  of  the  Supreme  Court  of  the  Unit- 
ed States.  In  Pope  v.  Terre  Haute  Car  & 
Mfg.  Co.,  supra,  it  was  held  that  when  the 
action  was  brought  by  a  resident  of  this  state 
the  service  of  a  summons  upon  the  president 
of  a  foreign  corporation  while  temporarily 
in  this  state  was  valid,  even  though  the  cor- 
poration had  no  office,  transacted  no  business, 
and  had  no  property  within  the  state.  In 
the  case  of  Goldey  v.  Morning  News,  156  U. 
S.  518,  15  Sup.  Ct  550,  39  L.  Ed.  517,  It  was 
held  that  in  such  a  case  the  service  was  not 
good.  While  we  regret  the  difference  in  the 
views  of  the  two  courts,  we  recognize  the 
fact  that  arguments  may  be  presented  in 
support  of  either  position.  It  may  be  unjust 
to  a  corporation  to  be  compelled  to  go  Into  a 
foreign  state  to  litigate  actions  when  its  presi- 
dent was  served  while  traveling  through  the 
state  upon  other  business.  On  the  other 
hand.  Individuals  so  traveling  may  be  served, 
and  if  a  citizen  has  a  cause  of  action  against 
such  a  corporation,  it  would  be  equally  un- 
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just  to  compel  him  to  go  Into  a  foreign  state 
to  litigate  his  claim.  In  view  of  the  fact 
that  in  recent  years  we  have  had  many  cor- 
porations organized  in  other  states  for  the 
purpose  of  taking  over  the  profits  and  pro- 
ceeds of  other  corporations  and  distributing 
the  same,  whose  officers  and  owners  reside 
within  our  own  state,  the  question  of  service 
of  process  upon  such  corporations  has  become 
one  of  Importance.  While  we  entertain  the 
view  that  our  statute  upon  the  subject  fur- 
nishes the  safer  and  wiser  rule  to  follow,  we 
shall  in  this  case  recognize  and  attempt  to 
follow  the  rule  laid  down  by  the  federal 
court  In  the  case  of  Conley  v.  Mathieson 
Alkali  Works,  100  U.  S.  406,  23  Sup.  Ot  728, 
47  L.  Ed.  1113,  the  plaintiff,  a  resident  of 
this  state,  brought  an  action  in  the  state 
court  against  the  defendant,  a  Virginia  cor- 
poration. The  record,  however,  does  not 
show  that  the  cause  of  action  arose  in  this 
state.  The  defendant  had  designated  no 
agent  upon  whom  service  could  be  made  in 
this  state,  and  none  of  its  head  officers  were 
present  within  the  state.  It  was  doing  no 
business  and  had  no  property  within  the 
state.  Service  was  made  upon  a  director 
who  resided  here.  It  was  held  that  the  serv- 
ice was  not  good.  This  decision  was  In  ac- 
cord with  the  provisions  of  Ihe  Code  to 
which  we  have  referred,  for,  .under  it,  serv- 
ice can  only  be  made  upon  a  director  where 
there  Is  no  designation  of  a  person  upon 
whom  service  could  be  made,  and  where  the 
officers  of  the  corporation  cannot  be  found 
within  the  state,  In  cases  where  the  corpora- 
tion has  property  within  the  state,  or  the 
cause  of  action  arose  therein.  In  the  case  of 
Lumberman's  Insurance  Co.  v.  Meyer,  197  U. 
S.  407,  25  Sup.  Ct  483,  49  L.  Ed.  810,  Meyer 
being  the  plaintiff  below,  it  was  held  that  to 
obtain  jurisdiction  in  New  York,  personal 
service  of  the  summons  upon  the  corporation 
must  be  made  in  the  manner  designated  by  sec- 
tion 432  of  the  Code  of  Civil  Procedure  of  that 
state,  and  if  the  corporation  has  no  property 
in  the  state,  and  service  cannot  be  made  on  the 
president,  vice  president  treasurer,  or  secre- 
tary, and  no  person  has  been  designated, 
such  service  can  only  be  made  on  a  director 
or  person  specified  in  subdivision  3  of  that 
section,  In  ca6e  the  cause  of  action  arose 
within  the  state.  The  loss  having  occurred 
in  that  state,  the  service  upon  a  director  was 
good.  In  the  case  of  Brush  Creek  Coal  &  M. 
Co.  v.  Morgan-Gardner  Elec.  Co.  (C.  C.)  136 
Fed.  505,  the  defendant  was  an  Illinois  cor- 
poration, and  the  plaintiff  a  Missouri  com- 
pany. The  defendant's  general  manager  was 
in  Wyoming  on  business,  and  when  returning 
passed  through  Kansas  City,  Mo.,  at  which 
place  he  stopped  off  to  confer  with  the  plain- 
tiff's president  with  reference  to  the  adjust- 
ments of  their  differences.  While  there  the 
plaintiff's  president  caused  to  be  served  upon 
him,  as  an  officer  of  the  defendant  a  sum- 
mons In  the  action.  The  service  was  held 
good.   Amldon,  J.,  in  delivering  the  opinion 
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of  the  court,  says:  "If  the  officer  served 
was  a  general  officer  of  the  corporation,  then 
the  extent  of  the  business  transacted  by  him 
in  this  state  is  of  no  importance  In  determin- 
ing the  question  as  to  whether  he  is  of  an 
official  rank  such  as  to  make  him  properly 
representative  of  the  company.  The  precise 
question  under  consideration  was  before  the 
Circuit  Court  for  the  Northern  District  of 
Illinois  in  the  case  of  Houston  v.  Filer  & 
Stowell  Co.,  85  Fed.  757,  and  it  was  there 
held  that,  when  the  manager  of  a  corpora- 
tion goes  into  another  state  on  the  business 
of  the  corpora/ion,  service  of  summons 
against  the  corporation  in  a  suit  relating  to 
that  business  may  be  made  on  him  there,  al- 
though the  corporation  does  not  transact 
business  in  the  state  so  as  to  make  it  an  in- 
habitant thereof.  In  my  Judgment  the  opin- 
ion in  this  case  is  a  correct  exposition  of  the 
law.  Any  Individual  may  be  served  in  any 
state  where  he  is  found  without  regard  to 
the  place  of  his  residence.  A  corporation  is 
entitled  to  no  greater  exemption."  See,  also, 
Revans  v.  Southern  Missouri  ft  A.  R,  Co.  (C. 
O.)  114  Fed.  082. 

We  have  already  stated  the  facts  under 
which  the  service  was  made  in  this  case.  As 
we  have  seen,  Greene  was  the  president  of 
the  Cananea  Company,  owning  or  controlling 
all  the  stock  of  the  company.  He  had  caused 
to  be  organised  the  Greene  Consolidated  Cor- 
poration as  a  holding  company,  to  which  be 
had  transferred  the  principal  part  of  the 
Cananea  stock.  He  was  also  the  president 
and  owner,  or  controller,  of  all  of  the  stock  of 
the  Greene  Consolidated  Company.  Its  office 
was  located  in  New  York  City,  where  Greene 
resided  and  conducted  Its  business,  which 
included  the  management  and  control  of  the 
business  of  the  Cananea  Company.  It  ap- 
pears to  us  that,  under  the  facts  appearing 
la  this  case,  the  service  was  valid,  not  only 
under  the  decisions  of  our  court,  nut  under 
those  of  the  federal  court  as  well. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  that  of  the  Special  Term  af- 
firmed, with  costs  in  both  courts,  and  the 
question  certified  answered  in  the  affirma- 
tive. 

CULLEN,  O.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  VANN,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Ordered  accordingly. 

(229  I1L  IS.) 

RADISH  et  aL  v.  LYON. 

(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

L  Vendob  ano  Purchaser — Option  to  Pur- 
chase—Interest  Acquired. 

Under  a  contract  that  decedent,  his  heirs 
or  assigns,  might  purchase  certain  land  at  any 
time  within  10  years  at  a  fixed  price,  dece- 
dent and  those  succeeding  him  would  acquire 
no  interest  in  the  land  through  such  contract  for 
an  option  until  he  or  they  nad  exercised  their 
right  to  purchase ;  a  provision  that  the  contract 


should  be  a  covenant  running  with  the  land 
not  altering  the  situation. 

[Ed  Note.— For  cases  in  point,  see  Cent  Dig- 
vol  48,  Vendor  and  Purchaser,  55  85.  87.] 

2.  Executors  and  Administrators  —  Dece- 
dent's Contracts— Performance  by  Ad- 
ministrator. 

An  administrator  may  perform  a  contract 
of  his  intestate  for  the  estate's  benefit  without 
an  order  therefor  from  the  county  court  as  ex- 

fressly  required  by  Hurd's  Rev.  St.  1005.  c.  3. 
126,  where  the  contract  is  not  of  a  strictly 
personal  nature,  assuming  the  risk  of  being  re- 
quired to  make  good  any  loss  that  may  ensue, 
and  if  be  acts  in  good  faith,  without  such  order, 
to  comply  with  intestate's  contract  his  acts  as 
to  the  other  party  to  the  contract  are  binding 
upon  the  estate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  81  403- 
406.] 

Error  to  Superior  Court,  Cook  County; 
Marcus  Kavanagh,  Judge. 

Bill  by  Hiram  B.  Eadish  and  others  against 
Thomas  R,  Lyon.  From  a  decree  dismissing 
the  bill  for  want  of  equity,  complainants 
bring  error.  Affirmed. 

On  October  7, 1902,  Hiram  B.  Radish,  Clara 
L.  Kadlsh,  and  Marlon  B.  Kadlsh,  plaintiffs 
In  error,  by  their  guardian,  Hiram  Barber, 
filed  their  bill  In  the  superior  court  of  Cook 
county  against  Thomas  R.  Lyon,  defendant 
In  error,  for  the  purpose  of  ascertaining  and 
establishing  their  interest  in  certain  real  es- 
tate In  the  city  of  Chicago,  the  title  to  which 
was  in  said  Lyon,  and  for  other  relief.  The 
following  statement  Is  taken  In  large  part 
from  that  found  In  plaintiffs  In  error's  brief 
and  argument:  The  bill  alleges:  That  com- 
plainants are  Infant  children  and  heirs  at 
law  of  Leopold  P.  Kadlsh,  deceased.  That  on 
September  1,  1890,  Eadisb,  In  bis  lifetime, 
entered  Into  a  99-year  lease,  in  writing,  with 
Mendell  and  others,  the  then  owners  of  lots 
7  and  8  hi  a  certain  block  in  a  subdivision  In 
the  city  of  Chicago,  I1L,  reserving  as  rent 
$2,400  per  year.  That  In  said  Indenture  It 
was,  among  other  things,  provided  that  said 
Kadlsh  should,  within  one  year  from  Sep- 
tember 1,  1890,  erect  buildings  upon  said 
premises  of  the  value  of  Hot  less  than  $50,000. 
That  to  secure  the  agreement  to  erect  said 
buildings  Kadlsh  was  required  to  and  did  en- 
ter Into  a  bond  to  the  said  lessors  in  the  penal 
sum  of  $5,000.  That  said  Indenture  contained 
a  provision  that  said  Kadlsh,  his  heirs  or 
assigns,  might  acquire  the  full  legal  title  to 
the  said  lots  7  and  8  In  said  Indenture  de- 
scribed, upon  the  payment  of  $40,000  at  any 
time  within  10  years  after  the  date  thereof, 
"and  this  agreement  shall  be  considered  a 
covenant  running  with  the  land  and  be  bind- 
ing upon  the  heirs  and  assigns  of  said  les- 
sors." That  by  reason  of  said  provision 
Kadlsh  became  seised  and  possessed  of  a  con- 
ditional fee  in  the  said  premises  and  lots. 
That  Kadlsh  began  the  erection  of  certain 
structures  thereon,  but  departed  this  life  at 
Chicago,  Intestate,  on  December  28, 1890,  leav- 
ing, him  surviving,  his  widow,  Helen  L.  Kad- 
lsh, and  the  complainants,  his  only  heirs  at 
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law.  That  during  his  lifetime  very  little 
progress  was  made  in  the  erection  of  said 
buildings.  That  the  entire  excavation  for  the 
foundations  had  not  been  made,  nor  had  the 
major  part  of  the  foundations  been  complet- 
ed. That  complainants  are  not  advised  as 
to  what,  if  any,  contracts  for  the  erection 
of  said  buildings  were  let  by  Kadish  or  by 
his  authority  during  his  lifetime,  and  show, 
upon  information  and  belief,  that  if  any  con- 
tract had  been  let  by  him  or  by  his  authority 
during  his  lifetime  the  same  did  not  involve 
an  expenditure  of  more  than  $15,000.  That 
only  a  small  amount  of  work  had  been  done 
on  said  premises  at  the  time  of  the  death 
of  Kadish,  and  the  value  of  said  work  did 
not  exceed  $5,000.  That  on  January  8,  1891, 
Elbrldge  Hanecy,  Edward  Bertalot,  and  Hel- 
en L.  Kadish  were  appointed  administrators. 
That  during  the  course  of  administration  a 
large  sum  of  money  came  into  the  hands  of 
said  Hanecy  and  Bertalot,  as  such  adminis- 
trators, to  wit,  more  than  $100,000,  and  com- 
plainants were,  respectively,  entitled  to  a 
share  of  this  sum  as  the  heirs  at  law  of  said 
Kadish,  deceased.  That  said  moneys  so  re- 
ceived by  said  administrators,  Hanecy  and 
Bertalot,  were  trust  moneys  In  their  hands, 
held  by  them  for  the  following  purposes  only, 
to  wit:  First,  payment  of  expenses  of  ad- 
ministration; second,  payment  of  such  claims 
as  should  be  allowed  against  the  estate  by 
the  probate  court  of  Cook  county.  111. ;  third, 
for  distribution  among  the  several  heirs  at 
law  of  the  said  Kadish,  deceased.  That  said 
Hanecy  and  Bertalot,  as  such  administrators, 
during  the  year  1891,  without  any  authority 
in  law  whatever,  diverted  and  misapplied  the 
same,  to  the  extent  of  $90,000  and  upwards. 
In  and  about  the  erection  of  said  buildings. 
That  the  buildings  comprise  a  four-story  and 
basement  brick  and  stone  building  situated 
on  the  west  end  of  said  lots,  with  a  frontage 
of  100  feet  on  Wabash  avenue  and  a  depth 
of  48  feet,  divided  Into  stores  below  and  1° 
flats  above,  and  a  rear  brick  and  stone  build- 
ing 134  feet  deep  by  92  feet  wide,  three  sto- 
ries high,  entered  by  an  inclosed  passageway 
from  the  front  of  Wabash  avenue.  That 
Hanecy  and  Bertalot,  immediately  after  their 
appointment  as  administrators,  took  posses- 
sion of  said  premises  and  held  possession  and 
control  thereof  until  on  or  about  April  1, 1893, 
when  such  possession  or  control  was  sur- 
rendered by  them  to  the  said  Helen  L.  Kad- 
ish and  complainants,  who  thereupon  entered 
into  the  possession  and  control  of  said  prem- 
ises and  retained  such  possession  and  control 
until  on  or  about  July  1,  1902,  when  such 
possession  was  surrendered  by  them  to  the 
defendant,  Lyon,  the  assignee  of  said  Mendeli 
and  others,  upon  his  demand  therefor.  That 
at  the  time  of  and  during  the  progress  of  the 
erection  of  said  buildings  the  said  Mendeli 
and  others  had  notice  and  knowledge  of  the 
fact  that  said  Hanecy  and  Bertalot,  as  such 
administrators,  had  taken  possession  of  said 
premises  and  were  improperly  making  use  of 


the  moneys  held  by  them  In  trust,  as  admin- 
istrators, In  the  erection  and  construction  of 
said  buildings.  That  a  very  large  proportion 
of  the  work,  labor,  and  material  made  use  of 
In  the  erection  of  said  buildings  was  done 
and  furnished  under  contracts  made  by  vari- 
ous contractors  with  the  said  Hanecy  and 
Bertalot,  or  with  Messrs.  Furst  &  Rudolph, 
the  architects  of  said  buildings,  by  the  direc- 
tion of  said  Hanecy  and  Bertalot,  after  the 
death  of  said  Kadish,  and  that  such  contracts 
were  made  and  entered  into  without  any  au- 
thority In  law  whatever,  and  were  not  the 
contracts  of  said  Kadish,  deceased.  That  in 
the  then  condition  of  the  estate,  and  in  view 
of  the  large  amount  of  annual  fixed  charges 
upon  said  premises,  Including  ground  rent, 
taxes,  etc.,  it  was  the  plain  and  manifest  duty 
of  said  administrators,  upon  their  appoint- 
ment as  aforesaid,  to  so  manage  the  affairs 
of  said  estate  as  to  facilitate  and  provide  for 
the  early  exercise  of  the  right  to  acquire  the 
fee-simple  title  to  said  premises  Under  and 
in  accordance  with  the  terms  and  provisions 
of  said  written  Indenture  of  lease,  and  thus 
prevent  the  ultimate  forfeiture  of  the  Inter- 
est of  said  estate  therein,  and  that  it  was 
not  within  the  scope  of  the  lawful  powers 
and  authority  of  said  administrators  of  said 
estate  to  engage  In  the  erection  of  said  build- 
ings after  the  decease  of  Kadish.  That  the 
share  or  Interest  of  the  complainants  In  the 
said  fund  was  $60,000  and  upwards.  That  no 
claims  or  demands  allowed  against  the  es- 
tate of  said  Kadish,  deceased,  now  remain 
unsatisfied.  That  afterwards,  on  or  about 
September  21,  1893,  Mendeli  and  others,  own- 
ers of  said  realty,  conveyed  the  same,  and 
their  interest  in  said  lease,  to  defendant, 
Lyon.  That  afterwards,  on  May  13, 1902,  de- 
fendant, Lyon,  served  upon  complainants  a 
notice  of  forfeiture  of  their  right  in  said 
premises  for  the  nonpayment  of  rent  claimed 
by  him  to  be  due  and  payable  under  the 
terms  of  said  lease,  and  subsequently,  on 
June  30,  1902,  said  Lyon  caused  to  be  served 
upon  complainants  a  final  declaration  of  for- 
feiture of  their  interests,  and  that  after- 
wards, on  July  1,  1902,  Lyon  took  possession 
and  now  claims  to  be  the  exclusive  owner  of 
said  premises  and  the  buildings  thereon. 
That  complainants  are  in  equity  entitled  to  a 
share  or  interest  In  said  buildings  for  tho 
said  sum  of  $60,000  and  upwards,  for  their 
share  In  the  said  money  so  improperly  divert- 
ed and  misapplied  by  the  said  Hanecy  and 
Bertalot,  as  administrators,  and  that  such 
share  or  interest  is  in  no  manner  subject  to 
the  rights  or  interest  of  said  Lyon,  and  that 
complainants  are  entitled  to  have  the  same 
declared  superior  to  the  rights  and  interests 
of  Lyon  in  said  premises.  The  bill  prays 
that  defendant  be  required  to  answer,  and 
that  complainants  may  be  declared  to  have  a 
share  or  Interest  In  and  to  said  buildings  to 
the  extent  of  their  Interest  in  the  moneys  so 
diverted  and  misapplied  by  the  said  adminis- 
trators in  the  erection  and  construction  there- 
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of,  and  that  such  share  or  Interest  may  be 
declared  superior  to  the  rights  and  Interest 
of  the  said  .defendant,  Thomas  R.  Lyon,  In 
said  buildings;  that  a  receiver  be  appointed 
for  the  said  buildings  and  income;  that  said 
Thomas  R.  Lyon  may  be  required  to  account 
for  rents  and  profits  of  said  buildings;  and 
that  complainants  may  have  such  further  and 
other  relief  in  the  premises  as  the  nature  of 
their  case  may  require. 

The  only  parties  to  the  suit  were  the  Rad- 
ish children,  who  were  complainants,  and 
Lyon,  who  was  defendant.  To  the  bill  Lyon 
interposed  a  general  and  special  demurrer, 
which  was  sustained  by  the  court,  and  the  bill 
was  dismissed  for  want  of  equity.  Com- 
plainants below  bring  the  record  here  by  writ 
of  error,  and  urge  that  the  superior  court 
erred  In  sustaining  the  demurrer  and  dis- 
missing the  bill. 

George  F.  Ort,  for  plaintiffs  in  error. 
Charles  L.  Bartlett  and  Sherman  C.  Spitzer 
(Harrison  B.  Riley,  of  counsel),  for  defend- 
ant In  error. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Plaintiffs  In  error  urge  that  by  the 
indenture  of  September  1,  1890,  which  pro- 
vided that  Kadish,  his  heirs  or  assigns, 
might  purchase  from  the  lessors,  their  heirs 
or  assigns,  the  property  at  any  time  within 
10  years  for  the  sum  of  $40,000,  and  that  this 
agreement  should  be  considered  a  covenant 
running  with  the  land,  binding  upon  the 
heirs  and  assigns  of  said  lessors,  Kadish  be- 
came, in  equity,  the  holder  of  the  fee  In  the 
premises,  and  that  the  same,  upon  his  death, 
descended  to  his  heirs.  We  think  this  Ig- 
nores the  distinction  between  a  contract  for 
the  purchase  of  real  estate  and  a  contract 
by  which  the  owner  gives  to  another  the 
option  to  purchase  lands.  Kadish  and  those 
who  succeeded  him  would  acquire  no  In- 
terest in  the  land  by  virtue  of  this  contract 
for  an  option  until  he  or  they  had  exercised 
their  right  to  purchase.  Bostwlck  v.  Hess, 
80  111.  138;  18  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  632.  The  provision  that  the  agree- 
ment to  sell  should  be  a  covenant  running 
with  the  land  does  not  alter  the  situation. 
That  was  probably  inserted  by  the  parties 
to  make  certain  the  fact  that  the  land,  as 
well  as  the  owners  thereof,  should  be  bound 
for  the  performance  of  the  contract  In  the 
event  that  Kadish,  or  those  succeeding  to  his 
rights,  elected  to  purchase. 

It  Is  next  urged  that  the  administrators 
wrongfully  used  the  trust  fund  In  their 
hands  In  the  construction  of  the  buildings 
which  had  been  begun  by  their  intestate,  and 
that  for  this  reason  plaintiffs  in  error  have 
the  right  to  follow  the  trust  fund  Into  the 
real  estate,  and  be  decreed  to  be  the  own- 
ers of  the  real  estate,  to  an  extent  equal 
In  value  to  the  amount  of  the  trust  fund 
so  improperly  diverted.  It  appears  from  the 
bill  that  the  administrators  used  the  funds 


of  the  estate  to  carry  out  the  contract  of 
the  Intestate,  made  with  Mendell  and  his  as- 
sociates. Knowledge  of  that  fact  possessed 
by  the  owners  of  the  real  estate  would  not 
charge  them  with  any  equity  in  favor  of 
the  plaintiffs  in  error.  The  latter,  however, 
by  their  brief  and  argument,  urge  that  this 
fund  was  wrongfully  used  In  the  construction 
of  the  building,  that  the  owners  of  the  real  es- 
tate had  knowledge  of  that  fact,  and  that  for 
this  reason  the  relief  prayed  by  the  bill  should 
be  awarded.  The  complaint  is  that  the  ad- 
ministrators did  not  obtain  from  the  pro- 
bate court  any  order  or  direction  to  carry 
out  the  contract  of  their  Intestate,  as  con- 
templated by  section  126  of  chapter  3, 
Hurd's  Rev.  St.  1905,  which  reads:  "All 
contracts  made  by  the  decedent  may  be  per- 
formed by  the  executor  or  administrator 
when  so  directed  by  the  county  court."  We 
think  that  no  case  is  by  the  bill  made  which 
authorizes  the  intervention  of  a  court  of 
equity.  If  an  administrator  elects  to  per- 
form a  contract  entered  Into  by  his  intestate 
for  the  benefit  of  the  estate  without  obtain- 
ing the  order  or  direction  contemplated  by 
section  126,  supra,  where  the  contract  ia 
not  of  a  strictly  personal  nature,  he  may  do 
so,  taking  upon  himself  the  risk  of  being 
required  to  make  good  any  loss  that  may 
ensue.  If  he  obtains  the  order  or  direction 
contemplated  by  the  statute  after  having 
fully  disclosed  to  the  court  all  the  facts  and 
circumstances  proper  for  the  court's  con- 
sideration, and  carefully  and  exactly  car- 
ries out  the  order  or  direction,  he  will,  no 
doubt,  be  thereby  relieved  from  personal  lia- 
bility. If  he  acts  without  such  order  or  di- 
rection, but  in  good  faith,  for  the  purpose 
of  complying  with  the  contract  of  the  de- 
ceased, his  acts,  so  far  as  the  living  parties 
to  the  contract  are  concerned,  are  binding 
upon  the  estate.  Smith  v.  Wilmington  Coal 
Mining  Co.,  83  111.  498;  Jessup  v.  Jessup,  102 
111.  480.  If  the  administrator  and  the  living 
parties  to  the  contract,  under  the  guise  of 
performing  the  contract,  should  fraudulent- 
ly collude  together  for  the  purpose  of  making 
such  disposition  of  the  funds  of  the  estate 
as  that  such  funds  would  be  lost  to  the 
estate  and  pass  into  the  hands  of  and  be- 
come the  property  of-  such  living  parties,  a 
question  not  arising  upon  this  record  would 
be  presented. 

The  decree  of  the  superior  court  will  be  • 
affirmed. 

Decree  affirmed. 

(229  III.  42) 

ROEBLING  CONST.  CO.  v.  THOMPSON. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

L  Master  and  Sebvant—  Injuries  to  Serv- 
ant—Negligence  of  Vice  Principal. 
The  rule  that  a  master  is  not  liable  for  in- 
juries to  a  servant  through  the  negligence  of  a 
vice  priucipal  while  acting  as  a  colaborer  with 
the  injured  servant,  and  where  the  injury  is  not 
the  result  of  the  exercise  of  the  authority  of 
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the  vice  principal,  does  not  exempt  the  master 
from  liability,  where  the  injury  results  from 
the  negligence  of  the  vice  principal  as  such,  in 
combination  with  his  negligence  in  the  capacity 
of  a  fellow  servant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  5  436.] 

2.  Same. 

Where  defendant's  foreman  assumed  to  per- 
form the  duty  of  another  servant,  and  negli- 
gently gave  a  signal  for  the  descent  of  an  eleva- 
tor, whereby  plaintiff,  an  employe,  was  injured, 
defendant  was  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  430.] 

Error  to  Appellate  Court,  Second  District, 
on  Appeal  from  Circuit  Court,  Kane  County ; 
H.  B.  Willis,  Judge. 

Action  by  Robert  Thompson  against  the 
Roebllng  Construction  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

This  Is  an  action  of  case,  brought  by  Rob- 
ert Thompson,  against  the  Roebllng  Con- 
struction Company  for  damages  resulting 
from  a  personal  injury  alleged  to  have  been 
caused  by  the  negligence  of  the  servants  of 
the  Roebllng  Construction  Company.  A  ver- 
dict for  $1,500  was  recovered  In  the  circuit 
court  of  Kane  county,  upon  which,  after  a 
remittitur  of  $500  was  entered,  judgment 
was  rendered,  which  has  been  affirmed  by 
the  Appellate  Court  for  the  Second  District. 
The  Roebllng  Construction  Company  has  sued 
out  a  writ  of  error  from  this  court  for  the 
purpose  of  bringing  into  review  the  judgment 
of  affirmance  in  the  Appellate  Court  At  the 
time  the  injury  was  received  plaintiff  in  er- 
ror was  engaged  In  flreprooflng  a  four-story 
and  basement  factory  building  for  the  Elgin 
National  Watch  Company,  In  the  city  of  El- 
gin. An  elevator  was  being  used  for  hoist- 
ing concrete  to  the  fifth  floor  on  the  day  of 
the  Injury  to  defendant  In  error.  The  con- 
crete was  placed  in  wheelbarrows  and  rolled 
onto  the  elevator,  and  then  hoisted  by  steam 
to  the  fifth  floor.  The  loaded  wheelbarrows 
were  then  rolled  off  the  elevator,  and  the 
material  wheeled  to  the  places  where  It  was 
needed,  dumped  out,  and  the  empty  wheel- 
barrows returned  to  the  elevator,  and  thence 
down  the  shaft  of  the  elevator  to  be  again 
loaded  and  sent  up.  The  elevator  was  operat- 
ed on  Its  down  trips  by  a  signal,  which  was 
given  by  means  of  a  bell  rope  which  ran 
from  the  fifth  floor  of  the  building  and  was 
connected  with  a  bell  In  the  basement.  Mor- 
rison was  the  foreman  of  plaintiff  in  error, 
and  had  entire  charge  of  all  the  work  con- 
nected with  the  flreprooflng  of  the  said  build- 
ing. The  defendant  In  error,  together  with 
other  employes,  was  engaged  in  removing  the 
loaded  wheelbarrows  from  the  elevator  and 
returning  the  empty  barrows  to  and  placing 
them  upon  the  elevator.  A  boy  was  employed 
to  operate  the  bell  rope  when  the  elevator 
was  ready  to  descend.  On  the  occasion  when 
the  accident  happened  the  boy  was  tempo- 
rarily absent  from  his  post  of  duty.   In  the 


absence  of  the  bell  boy  Morrison  gave  an  or- 
der to  defendant  In  error  and  another  labor- 
er to  "double  those  barrows  up."  This  order 
was  given  in  a  sharp,  peremptory  manner, 
and  the  foreman  manifested  some  irritation 
because  the  men  on  the  fifth  floor  had  allowed 
five  or  six  empty  barrows  to  accumulate,  and 
ordered  the  defendant  In  error  to  "double 
them  up"  and  to  "hurry  up."  Defendant  In 
error  was  then  on  the  north  side  of  the  ele- 
vator, and  another  laborer  was  on  the  south 
side,  and  the  two  undertook  to  place  two 
wheelbarrows  on  the  elevator,  one  on  top  of 
the  other,  and  while  the  defendant  In  error 
was  placing  the  barrow,  and  standing  with 
one  foot  on  the  elevator  and  the  other  on 
the  floor  and  leaning  over,  Morrison,  without 
any  warning  to  defendant  in  error,  pulled 
the  cord  and  gave  the  signal  to  the  engineer 
In  the  basement  to  start  the  elevator  down. 
Defendant  In  error  did  not  know  that  the 
signal  had  been  given,  and  without  any  warn- 
ing the  elevator  started  down,  and  defendant 
In  error  followed  it,  bumping  on  the  sides 
down  the  elevator  shaft  to  the  basement  be- 
low, thereby  receiving  the  injuries  complain- 
ed of. 

Frank  M.  Cox  and  J.  F.  Damman,  Jr., 
for  plaintiff  In  error.  Fisher  &  Mann  and  N. 
J.  Aldrlch,  for  defendant  In  error.  ' 

VICKERS,  J.  (after  stating  the  facts  as 
above).  Plaintiff  in  error  Insists  that  this 
court  should  hold,  as  a  matter  of  law,  that 
the  relation  of  fellow  servants  existed  be- 
tween Morrison,  the  foreman,  and  defendant 
In  error,  in  relation  to  the  act  of  Morrison 
in  giving  the  signal  to  lower  the  elevator.  It 
Is  contended  that  If  Morrison  was  a  vice 
principal  in  a  general  sense,  yet  when  he 
undertook  the  performance  of  a  duty  which 
usually  belonged  to  a  fellow  servant,  lie  was, 
as  respects  that  particular  act,  a  fellow  serv- 
ant and  not  a  vice  principal.  This  rule  In- 
voked as  applicable  to  the  case  of  plaintiff  In 
error  Is  well  established  In  this  state  and  has 
been  frequently  applied  by  this  court.  Chi- 
cago &  Alton  Railroad  Co.  v.  May,  108  111. 
288;  Gall  v.  Becksteln,  173  111.  187,  50  N. 
E.  711 ;  Baler  v.  Selke,  211  111.  512,  71  N.  E. 
1074*,  103  Am.  St.  Rep.  208.  The  rule  applied 
in  the  foregoing  cases  is  that  the  master  is 
not  liable  for  an  Injury  received  by  a  servant 
through  the  negligence  of  a  vice  principal 
while  acting  as  a  colaborer  with  the  Injur- 
ed servant,  and  where  the  injury  Is  not  the 
result  of  the  exercise  of  the  authority  of  the 
vice  principal.  It  Is  no  longer  open  to  ques- 
tion in  this  state  that  the  vice  principal  may, 
as  regards  certain  acts,  be  a  fellow  servant 
with  other  servants  over  whom,  In  bis  ca- 
pacity as  vice  principal,  he  has  control  and 
power  of  direction.  This  rule,  however,  will 
not  exempt  the  master  from  liability  where 
the  injury  results  from  the  negligence  of 
the  vice  principal  as  such,  in  combination 
with  the  negligence  of  such  vice  principal  in 
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the  capacity  of  fellow  servant.  This  Is  the 
application  of  the  well-recognized  rule  that 
where  the  Injury  results  from  the  combined 
negligence  of  tlie  master  and  the  fellow  serv- 
ant, and  the  negligence  of  the  master  is  such 
that  the  injury  would  not  have  happened  but 
for  his  negligence,  the  master  is  liable. 

The  case  of  Norton  Bros.  v.  Nadebok,  190 
111.  595,  60  N.  E.  843,  54  L.  R.  A.  842,  is  in 
point  on  this  question.  Other  authorities  cit- 
ed In  the  Nadebok  Case  are  in  line  with  it 
and  fully  sustain  the  conclusion  tnere  reach- 
ed. That  case  Is  much  like  the  case  at  bar 
in  all  of  the  essential  facts.  There  the  vice 
principal  bad  commanded  the  servant  to  place 
his  hand  into  a  machine  and  take  out  a 
"catch,"  and  while  the  servant's  hand  was 
in  this  machine  the  vice  principal  by  his 
own  act  started  the  machinery  going,  result- 
ing in  an  injury.  In  disposing  of  that  case 
this  court,  on  page  599  of  190  111.,  page  844  of 
60  N.  E.  (54  L.  R.  A.  842),  said  ?  "It  is  ad- 
mitted that  Banning  was  a  superior  servant, 
and  had  authority  from  appellant  to  direct 
appellee  to  put  his  hand  into  the  machine 
and  take  out  the  catch;  but  it  Is  contended 
that  as  to  the  manual  act  of  starting  the  ma- 
chine at  the  Instant  when  the  Injury  occur- 
red, as  Banning  had  no  delegated  authority 
from  the  common  master  to  order  some  one 
else  to  set  the  machine  in  motion  instead  of 
himself  doing  so,  but  was  himself  employed 
to  do  that  act  with  his  own  hand,  he  was  not, 
as  to  that  act,  the  superior,  but  was  the  fel- 
low servant  of  the  appellee,  and  that  appel- 
lant is  not  liable  for  the  consequences  of  Ban- 
ning's  negligence  in  starting  the  machine 
while  appellee's  band  was  In  the  same,  as 
such  negligence  did  not  consist  in  the  abuse 
of  his  delegated  authority.  In  other  words, 
it  is  conceded  that  Banning  was  a  superior 
servant  when  he  ordered  appellee  to  put  his 
hand  into  the  machine  and  take  out  the 
catch;  but,  it  is  said,  in  the  act  of  immedi- 
ately starting  the  machine  he  was  his  fellow 
servant,  and  It  is  contended,  as  It  is  conced- 
ed that  Banning  was  employed  to  operate 
said  machine,  the  question  as  to  whether  he 
was  the  fellow  servant  of  appellee  at  the  im- 
mediate time  when  he  started  the  machine 
is  a  question  of  law.  We  cannot  agree  with 
such  contention.  When  the  appellee  was  or- 
dered by  his  superior  servant  to  put  his  hand 
into  the  machine  and  take  out  the  catch,  in 
the  absence  of  any  warning  or  notice,  he  had 
the  right  to  assume  that  his  superior,  who 
gave  the  order,  would  not  by  his  own  negli- 
gence make  the  act  which  he  had  command- 
ed him  to  do,  and  which  be  was  bound  to 
obey,  unsafe."  This  doctrine  has  been  re- 
affirmed by  this  court  in  numerous  later 
cases.  Slack  v.  Harris,  200  111.  96,  65  N.  E. 
669 ;  Chicago  &  Eastern  Illinois  Railroad  Co. 
v.  Driscoll,  207  111.  9,  69  N.  E.  020;  Con- 
solidated Coal  Co.  v.  Fleischbein,  207  111. 
593,  69  N.  E.  903 ;  Illinois  Southern  Railway 
Co.  v.  Marshall,  210  111.  562,  71  N.  E.  597 
60  L.  R.  A.  297.   In  our  opinion  the  case  at 


bar  is  controlled  on  this  question  by  the  rule 
laid  down  In  the  foregoing  authorities. 

Plaintiff  In  error  complains  of  Improper 
and  prejudicial  remarks  made  by  counsel  for 
defendant  in  error  during  the  trial ;  but  upon 
examination  it  appears  that  the  court  sus- 
'.ained  objections  to  all  that  was  Improper 
In  this  respect,  and  there  is  no  ruling  of  the 
court  upon  this  branch  of  the  case  that  is 
complained  of.  We  have  carefully  examined 
all  of  the  objectionable  statements  of  counsel, 
and  we  find  nothing  that  would  warrant  us 
In  reversing  this  judgment.  There  are  no 
other  errors  insisted  upon  in  plaintiff  in  er- 
ror's brief. 

The  judgment  of  the  Appellate  Court  for 
the  Second  District  la  affirmed. 
Judgment  affirmed. 


(228  m.  si) 

KELLY  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

1.  Homicide— Evidence— Reputation  of  De- 
cedent. 

The  prosecution  in  a  homicide  case  cannot 
show  the  good  reputation  of  decedent  for  peace- 
ableness  unless  first  attacked  by  accused. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
v.ol.  26.  Homicide,  §§  312,  313.] 

2.  Same. 

The  prosecution  in  a  homicide  case  cannot 
prove  the  good  reputation  of  decedent  for  peace- 
ableness,  though  accused  offers  evidence  of  his 
own- good  reputation. 

TEd.  Note.-r-For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §  313.] 

3.  Same. 

The  testimony  of  the  defense  in  a  homicide 
case  that  decedent  was  a  large  and  strong  man, 
capable  of  taking  care  of  himself,  and  that  he 
was  not  a  boxer  and  not  a  sparring  partner  of 
a  pugilist,  is  not  evidence  of  the  bad  reputation 
of  decedent  for  peaceableness  essential  to  permit 
the  prosecution  to  prove  his  good  reputation. 

4.  Same. 

In  a  homicide  case,  the  reputation  of  dece- 
dent for  peaceableness  is  presumed  to  be  good 
until  the  contrary  appears,  and  unless  accused, 
though  relying  on  self-defense,  attacks  the  repu- 
tation, the  prosecution  cannot  give  evidence  on 
that  subject. 

TEd.  Note,— For  cases  in  point,  see  Cent,  Dig. 
vol.  26,  Homicide,  §  313.] 

Hand,  C.  J.,  and  Scott  and  Carter,  JJ.,  dis- 
senting. 

Error  to  Criminal  Court,  Cook  County ;  J. 
W.  Mack,  Judge. 

Thomas  Kelly  and  another  were  convicted 
of  murder,  and  they  bring  error.  Reversed 
and  remanded. 

Symmes  &  Kirkland  (John  A.  Rose,  of 
counsel),  for  plaintiffs  in  error.  W.  H.  Stead, 
Atty.  Gen.,  and  John  J.  Healy,  State's  Atty. 
(James  J.  Barbour,  of  counsel),  for  the  People. 

FARMER,  J.  This  is  a  writ  of  error  sued, 
out  to  the  criminal  court  of  Cook  county  to 
reverse  a  judgment  of  conviction  for  murder, 
rendered  at  the  March  term,  1907,  against 
plaintiffs  in  error.  Thomas  Kelly,  Ole  Olson, 
Lant  Maloney,  and  Charles  Nyquist  were 
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Jointly  Indicted  In  Cook  county  for  tbe  mur- 
der of  Joseph  P.  Messenle.  Olson  and  Kelly 
were  convicted  of  murder,  and  their  punish- 
ment was  fixed  by  the  jury  at  Imprisonment 
In  the  penitentiary  for  the  term  of  15  years 
each.  Maloney  and  Nyquist  were  found 
guilty  of  manslaughter.  A  motion  for  a  new 
trial  was  sustained  as  to  Maloney  and  Ny- 
quist and  overruled  as  to  Kelly  and  Olson, 
who  sue  out  this  writ  of  error  and  assign 
numerous  errors  on  the  record. 

In  the  view  we  take  of  thls'case  It  will  not 
be  necessary  to  make  an  extended  statement 
of  the  facts,  nor  will  it  be  necessary  to  con- 
sider all  of  the  assignments  of  error  that 
have  been  argued  in  the  briefs.  After  the 
prosecution  had  offered  evidence  tending  to 
make  out  a  case  against  plaintiffs  in  error, 
evidence  was  offered  on  behalf  of  the  accused 
In  support  of  the  claim  that  the  killing  of  the 
deceased  was  done  in  necessary  self-defense. 
The  evidence  on  behalf  of  the  prisoners  tend- 
ed to  show  that  the  deceased  had  committed 
a  serious  assault  upon  Olson  about  four  hours 
before  the  fatal  difficulty,  and  the  version 
given  by  plaintiffs  in  error  of  the  difficulty 
In  which  the  deceased  was  killed  tends  to 
show  that  the  deceased  was  the  aggressor 
on  this  occasion  also.  The  evidence  of  plain- 
tiffs in  error  was  confined  to  the  question  of 
self-defense.  The  reputation  of  the  deceased 
for  peaceableness  was  not  attacked  by  plain- 
tiffs In  error.  After  plaintiffs  In  error  had 
rested  their  case,  the  people  called  Erich  H. 
Ladlsh  In  rebuttal,  and  he  testified  as  fol- 
lows: "I  live  632  Larrabee  street  Am  a 
druggist  Have  been  at  632  Larrabee  street 
since  April,  1894.  I  knew  Joe  Messenle  in  his 
lifetime  very  well,  something  like  four  or 
five  years.  I  knew  his  reputation  for  peace 
and  quiet  Q.  What  was  that  reputation? 
Mr.  Symmes:  I  object  to  the  state's  show- 
ing the  reputation  of  the  deceased,  for  the 
reason  that  the  defendants  have  not  attacked 
his  reputation  for  peace  and  quiet,  and  be- 
cause it  is  not  rebuttal.  (Objection  overruled. 
Exception  by  defendant)  A.  Good."  The  state 
was  permitted,  over  the  objection  of  plaintiffs 
in  error,  to  introduce  Hamm,  Ford,  Killen, 
Weber,  and  Boch,  all  of  whom  testified  that 
the  general  reputation  of  the  deceased  for 
peaceablenesa  was  good.  The  court  Instruct- 
ed the  jury  that  If  they  believed  that  the  de- 
ceased, Joseph  Messenle,  at  and  before  the 
commission  of  the  crime  charged  in  the  in- 
dictment against  the  defendants,  was  of 
peaceable,  quiet,  and  inoffensive  disposition, 
and  a  man  of  good  moral  character,  then 
these  facts  are  to  be  received  and  weighed, 
together  with  the  other  evidence,  In  deter- 
mining whether  the  defendants,  or  any  of 
them,  are  guilty  of  the  crime  charged  In  the 
Indictment  The  errors  assigned  upon  the 
admission  of  this  evidence  and  tbe  giving  of 
this  Instruction  may  be  considered  together. 

It  Is  contended  by  the  state  that  evidence 
of  the  general  reputation  of  the  deceased  for 


being  a  peaceable  and  quiet  man  was  com- 
petent upon  two  grounds,  namely,  because 
the  defendants  sought  to  prove  that  the  kill- 
ing was  done  in  self-defense,  and  also  that  it 
was*proper  in  rebuttal  of  proof  offered  by  de- 
fendants of  the  character  of  deceased.  The 
exact  question  whether  the  state  can  intro- 
duce evidence  of  the  good  character  of  the 
deceased  for  peaceableness,  in  rebuttal,  when 
defendant  claims  that  the  deceased  assaulted 
hun  in  such  a  manner  as  to  justify  a  resort 
to  self-defense,  has,  so  far  as  our  examina- 
tion has  disclosed,  not  been  passed  upon  by 
this  court  The  question  Is  therefore  to  be 
determined  from  a  consideration  of  the  prin- 
ciples of  the  common  law  as  evidenced  by  the 
judicial  decisions  outside  of  this  state.  In 
the  American  and  English  Encyclopedia  of 
Law  (volume  25  [2d  Ed.]  p.  282)  it  Is  said : 
"The  general  rule  is  that  the  prosecution  can- 
not introduce  evidence  to  sustain  the  repu- 
tation of  the  deceased  for  peace  and  quiet- 
ness until  the  defendant  makes  an  attack  up- 
on him."  In  21  Cyc.  907,  it  is  said :  "Ordi- 
narily the  character  or  reputation  of  the  de- 
ceased person  Is  not  involved  in  the  issue 
of  murder,  and  proof  relative  thereto  is  gen- 
erally Inadmissible."  In  support  of  this  text 
cases  are  cited  in  the  notes  from  Alabama, 
California,  Delaware,  Georgia,  Kansas,  Ken- 
tucky, Louisiana,  Maine,  Massachusetts, 
Michigan,  Mississippi,  Montana,  New  York, 
North  Carolina,  Pennsylvania,  Tennessee, 
Texas,  and  Wisconsin.  Again,  on  page  908, 
(21  Cyc)  the  following  qualifications  of  the 
rub  above  stated  are  given:  "The  general 
rule  excluding  evidence  of  the  character  of 
the  deceased  applies  with  equal  force  against 
the  state  and  the  defendant.  The  state  will 
not  be  permitted  to  offer  primary  evidence  of 
the  character  of  the  deceased  for  morals  or 
for  peace  and  quiet,  although  defendant  of- 
fers evidence  of  his  own  good  reputation; 
but  where  defendant  attempts  to  show  that 
the  deceased  was  a  violent  and  dangerous  man 
the  state  may  properly  offer  proof  of  bis 
peaceable  and  law-abiding  character,  al- 
though defendant  does  not  attack  the  general 
reputation  of  deceased  for  peaceableness  and 
good  disposition."  In  3  Greenleaf  (section  27) 
the  rule  is  laid  down  as  follows:  "In  regard 
to  the  character  of  the  person  on  whom  the 
offense  was  committed,  no  evidence  Is,  In  gen- 
eral, admissible;  the  character  being  no  part 
of  the  res  gesta?."  To  the  same  effect  is 
Elliott  on  Evidence,  §  2722.  In  McCIaln  on 
Criminal  Law  (volume  1,  8  423)  the  rule  is 
laid  down  as  follows:  "Evidence  of  the 
character  of  the  deceased  as  a  quiet  and 
:  peaceable  man  is  not  admissible  as  original 
evidence  In  behalf  of  the  prosecution.  The 
.  general  character  of  the  deceased  as  a  vio- 
I  lent  and  quarrelsome  man  cannot  be  shown 
In  behalf  of  the  defendant  except  as  bear- 
ing on  the  question  of  self-defense,  as  already 
explained.  Where  such  evidence  is  admitted 
on  behalf  of  the  defendant  the  state  may,  in 
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rebuttal,  prove  that  the  deceased  was  of  a 
peaceable  character."  In  Bishop  on  Criminal 
Procedure  (volume  2,  §  612)  the  rule  Is  stated 
as  follows:  "It  Is  never  competent  for  the 
prosecution  to  show,  in  the  first  instance, 
against  the  defendant,  that  the  person  slain 
was  of  good  or  peaceable  character,  but  such 
evidence  may  be  given  in  rebuttal  if  the  op- 
posite has  been  testified  to  by  the  defense." 

A  leading  case  on  this  subject  is  State  v. 
Potter,  13  Kan.  414.  Potter  was  on  trial  for 
murder.  He  relied  on  self-defense.  The 
trial  court  allowed  the  state  to  Introduce  evi- 
dence of  the  character  of  the  deceased  for 
peace  and  quiet.  In  disposing  of  this  ques- 
tion the  Supreme  Court  of  Kansas,  speaking 
by  Mr.  Justice  Brewer,  said:  "On  the  trial, 
and  before  closing  their  case,  the  prosecution 
was  permitted,  over  objection,  to  ask  wit- 
nesses, who  had  testified  that  they  knew  the 
deceased,  this  question:  'State  If  you  knew 
his  general  reputation  for  being  a  peaceable, 
quiet,  and  law-abiding  citizen,'  and  the  wit- 
nesses testified  that  he  was  a  peaceable,  quiet 
and  law-abiding  man.  No  attack  was  made 
by  defendant  at  any  time  during  the  trial 
upon  the  character  of  the  deceased,  and  no 
attempt  made  to  show  that  he  was  a  quarrel- 
some, or  turbulent  man.  The  question,  then, 
is  fairly  presented  whether  the  prosecution, 
on  a  trial  for  murder,  may  In  the  first  in- 
stance, and  as  a  part  of  the  case,  show  the 
character  and  reputation  of  the  deceased. 
We  do  not  understand  counsel  for  the  state 
as  claiming  that  such  testimony  Is  admissible 
In  all  cases,  but  only  in  cases  where  there  Is 
doubt  as  to  whether  the  killing  was  done  in 
self-defense,  and  where,  such  testimony  may 
serve  to  explain  the  conduct  of  the  deceased, 
and  Is  therefore  a  part  of  the  res  gestae.  In 
such  cases  it  is  said  that  the  authorities  hold 
that  the  defendant  may  show  the  bad  char- 
acter and  reputation  of  the  deceased  as  a 
turbulent  and  quarrelsome  man.  And  if  the 
defendant  may  show  that  the  deceased  was  a 
known  quarrelsome,  dangerous  man,  why 
may  not  the  state  show  that  he  was  a  known 
peaceable,  quiet  citizen?  The  argument  Is 
not  good.  The  books  are  full  of  parallel 
cases.  The  accused  may  in  some  cases  show 
his  own  good  character.  A  party  can  never 
offer  evidence  to  support  a  witness'  credi- 
bility until  it  is  attacked.  The  reasons  for 
these  rules  are  obvious.  Such  testimony 
tends  to  distract  the  minds  of  the  Jury  from 
the  principal  question  and  should  only  be 
admitted  when  absolutely  essential  to  the  dis- 
covery of  the  truth.  Again,  the  law  presumes 
that  a  witness  is  bonest,  that  a  defendant 
has  a  good  character,  and  that  the  party  kill- 
ed was  a  quiet  and  peaceable  citizen,  except 
so  far  as  the  contrary  appears  from  the  tes- 
timony in  the  case;  and  this  presumption 
renders  it  unnecessary  to  offer  any  evidence 
In  support  thereof.  No  authorities  have  been 
cited  sustaining  the  admission  of  such  testi- 
mony, and  the  following  are  In  point  against 
it" — citing  cases. 


In  State  v.  Woodward,  191  Mo.  617,  90  S. 
W.  90,  the  Supreme  Court  of  that  state  ex- 
pressed the  following  view:  "It  Is  Insisted 
that  the  court  erred  In  permitting  the  state 
to  prove  the  good  reputation  of  the  deceased. 
This  testimony,  under  the  rules  of  evidence, 
could  only  be  admissible  to  rebut  the  tes- 
timony elicited  by  the  appellant  affecting  the 
reputation  of  the  deceased.  Unless  the  repu- 
tation of  the  deceased  was  put  in  Issue  by 
the  appellant,  then  this  testimony  was  clear- 
ly inadmissible."  This  case  was  not  revers- 
ed, because  the  defendant  had  opened  up 
the  question  of  the  reputation  of  the  de- 
ceased. The  same  rule  is  announced  in  the 
decisions  of  many  other  courts,  and  among 
them  the  following  may  be  cited:  Gregory 
v.  State  (Tex.  Cr.  App.)  94  S.  W.  1041; 
Bowles  v.  Commonwealth,  103  Va.  816,  48 
S.  E.  627;  Kennedy  v.  State,  140  Ala.  1,  37 
South.  90;  Jimmerson  v.  State,  133  Ala.  18, 
32  South.  141;  Pound  v.  State,  43  Ga.  88; 
People  v.  Bezy,  67  Cal.  223,  7  Pac  643;  Park- 
er v.  Commonwealth,  96  Ky.  112,  28  S.  W. 
600;  People  v.  Webster,  189  N.  Y.  78,  34 
N.  E.  730;  State  v.  Hogue,  61  N.  G.  881; 
Commonwealth  v.  Ferrlgan,  44  Pa.  386; 
Brucker  v.  State,  19  Wis.  639;  State  v.  Mc- 
Carthy, 43  La.  Ann.  641,  9  South.  493;  State 
v.  Thawley,  4  Har.  (Del.)  662;  State  ▼. 
Field,  14  Me.  244,  81  Am.  Dec  62. 

The  Supreme  Court  of  Indiana,  In  Thraw- 
ley  v.  State,  163  Ind.  876,  65  N.  B.  96,  has 
determined  this  question  the  other  way,  hold- 
ing that  the  reputation  of  the  deceased  for 
peaceableness  is  admissible  as  original  evi- 
dence against  one  charged  with  murder  where 
self-defense  is  relied  upon.  That  decision 
does  not  appear  to  be  supported  by  any  au- 
thority, and  we  are  not  impressed  with  the 
reasoning  upon  which  the  conclusion  rests. 
In  Carr  v.  State,  21  Ohio  Cir.  Ct  R.  43,  in 
commenting  on  this  case,  it  is  said  that  the 
Supreme  Court  of  Indiana  is  alone  in  hold- 
ing such  evidence  competent  Our  own  In- 
vestigation will  not  Justify  us  in  a  statement 
so  broad,  and  we  therefore  prefer  to  limit 
our  observation  to  this:  that  it  appears  to 
us  that  the  decision  In  Indiana  is  opposed 
to  the  great  weight  of  authority  on  this 
question. 

Paul  Messenle,  brother  of  deceased,  testi- 
fied as  a  witness  for  the  prosecution.  On 
cross-examination  he  was  asked:  "Q.  How 
tall  are  you?  A.  Five  foot  ten.  Q.  Your 
brother  was  a  much  bigger  man  than  you? 
A.  Yes,  sir.  Q.  Weighed  more?  A.  He  did. 
Q.  Your  brother  was  a  very  muscular  man? 
A.  He  was  well  capable  of  taking  care  of 
himself.  Q.  I  am  afraid  the  jury  can't  bear 
you,  Mr.  Messenle.  A.  Yes,  sir;  he  was  a 
strong  man.  *  *  •  Q.  Did  he  ever  do  any 
boxing?  A.  No,  sir.  Q.  Wasn't  he  known 
as  a  sparring  partner  for  Jack  Root,  the 
pugilist?  A.  Never."  This  Is  the  only  tes- 
timony that  In  any  way  related  to  the  char- 
acter of  the  deceased,  and  It  Is  this  evidence 
that  counsel  for  the  state  claim  It  was  corn- 


Digitized  by  Google 


111.) 


KELLY  v.  PEOPLE. 


201 


petent  to  rebut  by  proving  the  general  repu- 
tation of  the  deceased  as  a  peaceable  and 
quiet  man.  It  will  be  observed  that  the 
evidence  quoted  has  no  bearing  whatever 
upon  the  character  of  deceased  as  to  being 
peaceable  and  quiet,  or  quarrelsome  and  tur- 
bulent It  relates  only  to  his  size  and 
strength.  That  a  man  is  large  and  strong 
does  not  tend  to  prove  that  he  has  a  violent 
temper,  or  was  quarrelsome,  aggressive,  and 
addicted  to  fighting.  A  man  may  be  large 
and  strong  and  yet  be  peaceable  and  quiet, 
or  he  may  be  small  In  stature  and  be  very 
quarrelsome,  violent,  and  belligerent.  Proof 
that  deceased  was  peaceable  and  quiet  did 
not  rebut  testimony  that  he  was  large  and 
strong.  To  rebut  means  to  contradict  by 
counter  proof,  or  repel  by  opposing  testimony. 
Evidence  to  rebut  the  proof  that  deceased 
was  large  and  strong  would  be  required  to  be 
confined  to  a  contradiction  of  that  proof,  and 
this  would  necessarily  limit  it  to  evidence 
that  the  fact  was  otherwise  than  as  testified 
to  on  behalf  of  the  plaintiffs  in  error. 

Counsel  for  the  state  rely  upon  Davis  v. 
People,  114  111.  86,  29  N.  E.  192,  as  an  author- 
ity supporting  the  ruling  of  the  court  in  ad- 
mitting the  testimony  complained  of.  That 
was  a  murder  case,  and  the  defense  was 
self -defense.  It  was  complained  In  this  court 
that  the  trial  court  erred  In  permitting  the 
prosecution  to  prove,  in  rebuttal,  the  char- 
acter of  the  deceased  as  a  peaceable  man. 
The  court  said  (page  95  of  114  111.,  page  195 
of  29  N.  E.) :  "It  seems  defendant  had  prov- 
ed deceased  was  regarded  as  a  'good  man  in 
a  fight,*  and  many  other  things  that  tended 
to  show  his  character  as  a  quick-tempered, 
violent,  and  rash  man.  After  such  evidence 
had  been  admitted,  the  prosecution  was  per- 
mitted to  prove  the  character  of  deceased  as 
a  peaceable  man,  and  this  is  the  evidence 
that  is  complained  of  as  being  incompetent 
and  hurtful.  What  defendant  proved  con- 
cerning deceased  was  equivalent  to  proving 
hte  general  character  as  a  violent  and  fight- 
ing man,  and  there  was  certainly  no  serious 
error,  if  there  was  any  at  all,  In  permitting 
the  prosecution  to  rebut  such  evidence  of 
character  by  proving,  as  was  done,  his  gen- 
eral character  as  a  quiet  and  peaceable  man." 

It  ts  clear  from  this  statement  that  the 
proof  made  m  the  Davis  Case  by  defendant 
as  to  the  character  of  the  deceased  was  of 
an  entirely  different  nature  from  the  proof 
here  made.  In  the  case  before  us  there  was 
no.  proof  made  by  plaintiffs  In  error  tending 
to  show  that  deceased  was  "a  good  man  In 
a  fight,"  or  "a  quick-tempered,  violent,  and 
rash  man,"  or  evidence  "equivalent  to  prov- 
ing his  general  character  as  a  violent  and 
fighting  man."  If  such  proof  had  been  offer- 
ed, then  the  evidence  introduced  by  the  state, 
under  the  authorities  hereinbefore  cited  and 
many  others  that  might  be  noted,  would 
have  been  competent;  but  under  the  state  of 
this  record  we  are  of  opinion  proof  of  the 
peaqiable  and  quiet  character  of  deceased 


was  incompetent  The  rule  to  be  deduced 
from  the  authorities  upon  this  subject  is 
that  the  character  of  the  deceased  as  a  peace- 
able and  quiet  man  is  presumed  to  be  good 
until  the  contrary  appears,  and  unless  de- 
fendant introduces  evidence  attacking  the 
general  reputation  of  the  deceased  In  that  re- 
spect no  evidence  upon  that  subject  is  ad- 
missible; and  this  is  true  notwithstanding 
self-defense  may  be  Interposed  and  relied  up- 
on. It  necessarily  follows  that  if  the  proof 
offered  in  rebuttal  by  the  state  was  Incom- 
petent it  was  erroneous  for  the  court  to  in- 
struct the  jury  as  to  the  weight  to  be  given 
it 

Other  errors  insisted  upon  need  not  be  con- 
sidered. Any  question  that  may  exist  as  to 
whether  issue  was  properly  Joined  upon  a 
plea  of  not  guilty  can  be  obviated  on  the 
next  trial  by  requiring  an  arraignment  and 
plea  before  the  trial  is  entered  upon. 

For  the  errors  committed  in  admitting  this 
evidence  and  in  giving  this  instruction  the 
judgment  of  the  criminal  court  of  Cook  coun- 
ty is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

HAND,  C.  J.  (dissenting).  I  do  not  agree, 
to  the  conclusion  reached  by  the  majority 
opinion  in  this  case.  The  killing  of  Joseph 
F.  Messenle  by  the  plaintiffs  in  error  was  ad- 
mitted, and  the  only  defense  Interposed  by 
them  in  the  trial  court  was  that  they  took 
bis  life  in  self-defense.  Messenle,  some  hours 
before  he  was  killed,  and  Olson,  had  a  fight 
upon  a  street  car  In  the  city  of  Chicago, 
and  thereafter  they  met  upon  one  of  the  pub- 
lic streets  of  the  city;  Kelly,  Maloney,  and 
Nyqulst  being  in  company  with  Olson.  A 
second  fight  ensued,  in  which  the  four  as- 
saulted Messenle,  and  during  the  fight  Mes- 
senle was  shot  and  killed  by  Olson  or  one 
of  his  companions.  It  was  claimed  by  plain- 
tiffs in  error  the  deceased  was  the  aggressor 
on  both  occasions,  and  proof  was  brought 
out  by  the  plaintiffs  in  error,  upon  the  cross- 
examination  of  a  brother  of  the  deceased, 
that  the  deceased  "was  a  strong  man" — that 
he  was  "capable  of  taking  care  of  himself." 
In  view  of  the  contention  of  the  plaintiffs 
in  error  and  the  testimony  brought  out  on 
cross-examination  by  the  plaintiffs  in  error, 
I  am  of  the  opinion  proof  that  the  deceased 
was  a  quiet  and  peaceable  man  was  properly 
made  under  the  authority  of  Davis  v.  People, 
114  III.  86,  29  N.  E.  192.  I  think  the  Jury 
were  clearly  justified  In  finding,  from  the  evi- 
dence, that  the  deceased  was  attacked  by  Ol- 
son and  his  three  companions,  four  in  all, 
as  he  was  on  his  way  home,  In  company  with 
a  friend;  that  he  was  knocked  down;  that 
one  of  the  Olson  party  shot  and  killed  him 
while  he  was  down ;  that  the  Jury  were  right 
In  finding,  from  the  evidence,  that  the  four 
men,  one  of  whom  was  armed  with  a  re- 
volver, were  not  justified  in  taking  the  life 
of  the  deceased,  who  was  not  armed,  on  the 
ground  that  they  were  acting  In  self-defense. 
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There  was  no  element  of  self-defense  in  the 
case.  If,  therefore,  the  evidence  that  the 
deceased  was  a  quiet  and  peaceable  man  was 
improperly  admitted,  the  evidence  of  guilt 
of  the  plaintiffs  in  error  was  so  strong  that 
the  judgment  should  not  be  reversed  by  rea- 
son of  the  admission  of  such  evidence,  as 
the  law  is  well  settled  in  this  state,  if  the 
competent  proof  clearly  justifies  a  verdict 
of  guilty  in  a  criminal  case,  a  judgment  of 
conviction  should  not  be  reversed  by  this 
court  by  reason  of  the  admission  of  incompe- 
tent evidence,  if  it  appears,  as  it  does  here, 
the  admission  of  the  evidence  complained  of 
could  not  reasonably  have  affected  the  result 
of  the  trial  Jennings  v.  People,  189  III  320, 
69  N.  B.  515. 

SCOTT,  J.  (dissenting).  In  my  judgment 
the  admission  of  evidence  that  the  deceased 
was  a  quiet  and  peaceable  man  does  not  war- 
rant reversal  in  this  case. 

CARTER,  J.  (dissenting).  Even  though  the 
evidf  in  question  be  considered  improper, 
its  auiiiission,  in  my  judgment,  should  not 
reverse  this  case. 

(229  111.  981 

EAST  ST.  LOUIS  CONNECTING  RT.  CO.  v. 
MEEK  EJi. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Masteb  and  Servant— Injuries  to  Sebv- 
ant— Duty  of  Foreman  of  Switch  Chew. 

Where  a  foreman  ordered  a  switchman  to 
cross  over  moving  cars  and  uncouple  a  car  from 
the  wrong  side,  it  was  the  foreman's  duty  not  to 
stop  the  train  nntil  the  switchman  bad  made 
the  uncoupling  and  reached  a  place  of  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  2G7.] 

2.  Same— Actions— Questions  fob  Jubt. 

In  an  action  for  injuries  to  a  switchman 
while  uncoupling  a  car,  the  questions  of  proxi- 
mate cause,  contributory  negligence,  and  as- 
sumed risk  held  under  the  evidence  to  be  for  the 
jury. 

3.  Same— Fellow  Sebvants. 

Where  the  master  has  conferred  upon  a 
member  of  a  class  of  workmen  carrying  on  a 
particular  branch  of  his  business  authority  to 
control  or  direct  the  movements  of  men  under 
his  charge,  while  in  the  exercise  of  such  author- 
ity the  relation  of  fellow  servants  does  not  exist. 

4.  Same— Question  fob  Juby. 

In  a  negligence  action,  the  question  wheth- 
er a  foreman  of  a  switching  crew  and  a  mem- 
ber of  the  crew  are  fellow  servants  held  under 
the  facts  to  be  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  10G2.] 

5.  Same— Pleadings  and  Pboof— Vabiance. 

There  is  no  material  variance  between  an 
allegation  that  plaintiff  was  injured  while  upon 
the  left  side  of  a  coal  car  attempting  to  un- 
couple a  box  car  therefrom,  and  proof  that  he 
was  injured  while  upon  the  north  end  of  the 
coal  car  pulling  the  pin  with  the  lever  on  the 
left  side  of  the  box  car. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict on  Writ  of  Error  to  City  Court  of  East 
St  Louis;  W.  J.  N.  Moyers,  Judge. 

Action  by  Jesse  Meeker  against  the  East 


St  Louis  Connecting  Railway  Company. 
From  a  judgment  of  the  Appellate  Court  for 
the  Fourth  District  (119  111.  App.  27),  affinn- 
ing  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed, 

This  is  an  action  on  the  case  commenced 
In  the  city  court  of  East  St  Louis  by  the  ap- 
pellee, against  the  appellant,  to  recover  dam- 
ages for  a  personal  injury  alleged  to  have 
been  sustained  by  him  while  In  the  employ  of 
the  appellant  as  a  member  of  a  switching 
crew  in  its  yards  at  East  St  Louis,  through 
the  negligence  of  the  foreman  of  the  switch- 
ing crew  of  which  he  was  a  member,  in  conse- 
quence of  which  he  was  thrown  from  a  coal 
car  to  the  track  between  the  cars  of  a  mov- 
ing train,  and  run  over  and  so  Injured  as  to 
necessitate  the  amputation  of  both  legs  and 
his  left  arm.  The  case  has  been  twice  tried. 
The  first  trial  resulted  in  a  verdict  and  judg- 
ment for  the  appellee  in  the  sum  of  $25,000, 
which  judgment  was  reversed,  on  appeal,  by 
the  Appellate  Court  for  the  Fourth  District 
for  errors  In  two  of  the  appellee's  given  In- 
structions. The  second  trial  resulted  in  a 
verdict  and  judgment  in  the  same  amount 
which  was  affirmed  on  appeal  to  the  Appel- 
late Court  for  the  Fourth  District  for  the  sum 
of  $15,000,  after  the  appellee  had,  by  direction 
of  that  court,  to  avoid  a  reversal,  consented 
to  a  remittitur  of  $10,000,  and  the  case  is 
brought  to  this  court  by  the  defendant  by  a 
further  appeal. 

The  case  was  tried,  upon  the  first  hearing, 
upon  an  amended  declaration  which  contain- 
ed six  counts,  all  of  which  counts  were  elim- 
inated upon  the  second  trial  but  the  first  and 
second,  which,  in  substance,  are  as  follows: 

First  Count  For  that,  whereas,  the  said 
defendant  was  on,  to  wit  April  10,  1903, 
possessed  of  and  operating  certain  loco- 
motive engines,  cars,  trains  of  cars,  railroad 
tracks,  and  railroad  yards  in  or  near  the  city 
of  East  St  Louis,  in  St  Clair  county,  111., 
and  on  the  said  date  defendant  was  engaged 
in  switching  certain  railway  cars  by  means  of 
a  certain  locomotive  engine,  which  said  en- 
gine and  train  of  cars  were  in  charge  of  a 
night  switching  crew  of  defendant  which 
crew,  including  plaintiff,  was  under  the  direct 
supervision  and  control  of  a  certain  foreman 
by  the  name  of  Dwyer,  who  was  not  then 
and  there  a  fellow  servant  of  plaintiff,  aud 
plaintiff  was  then  and  there  in  the  employ- 
ment of  the  said  defendant  as  a  member  of 
said  switching  crew  in  the  capacity  of  switch- 
man, it  being  the  duty  of  plaintiff  to  couple 
and  uncouple  cars  and  to  do  the  work  usual- 
ly and  ordinarily  done  by  a  switchman  of  a 
switching  crew,  and  plaintiff  was  then  and 
there  inexperienced  in  said  work  and  was 
unfamiliar  with  the  hazards  and  dangers  in- 
cident thereto ;  that  one  of  the  couplers  with 
which  the  said  cars  were  coupled,  and  which 
said  plaintiff  was  attempting  to  operate,  was 
defective  and  out  of  repair,  so  that  said  cars 
could  not  be  uncoupled  irom  the  side  on 
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which  plaintiff  was  working;  and  that,  in 
obedience  to  the  direct  and  specific  order  of 
the  said  foreman,  who  then  and  there  had 
authority  to  direct  and  order  the  plaintiff 
in  and  about  said  work,  plaintiff  got  upon  one 
of  said  cars  and  crossed  over  the  same  to 
uncouple  said  cars  from  the  opposite  side, 
and  said  foreman  then  and  there  knew,  or 
should  have  known,  that  to  suddenly  check 
the  motion  of  said  moving  cars  while  the 
plaintiff  was  uncoupling  said  cars,  or  before 
he  had  fully  regained  his  balance  after  hav- 
ing uncoupled  the  same,  would  necessarily 
place  plaintiff  in  a  perilous  and  very  danger- 
ous position,  and  would  in  all  probability 
cause  him  to  fall  upon  said  railroad  tracks 
in  front  of  said  cars;  that  while  plaintiff 
was  attempting  to  uncouple  said  cars,  or 
after  having  Just  uncoupled  the  same,  and 
while  in  the  exercise  of  reasonable  and  or- 
dinary care  and  caution  for  his  own  safety, 
the  said  foreman  of  the  defendant  negligent- 
ly and  carelessly  signaled  and  caused  the 
engineer  in  charge  of  said  locomotive  engine 
to  suddenly  check  the  motion  of  said  loco- 
motive engine  and  cars  thereto  attr  'led, 
which  caused  the  said  cars  to  Jerk  or  jolt, 
thereby  throwing  said  plaintiff  from  said  car 
to  the  ground  there  and  upon  the  tracks  over 
which  said  cars  were  being  propelled,  and 
some  of  said  cars  then  and  there  ran  over 
said  plaintiff,  thereby  crushing,  mashing,  and 
mangling  said  plaintiff's  legs  and  left  arm  so 
that  it  became  necessary  to  amputate  both 
of  said  legs  and  said  arm,  whereby  said 
plaintiff  was  seriously  and  permanently  in- 
jured, and  became  sick,  sore,  lame,  and  dis- 
ordered, and  so  remained  from  thence  hither- 
to, and  thereby  plaintiff  suffered  great  pain 
of  body  and  mind,  and  will  continue  so  to 
suffer  through  his  entire  lifetime,  and  has 
lost  a  large  amount  of  wages  and  has  been 
deprived  of  his  means  of  livelihood,  and  has 
expended  and  will  expend  a  large  amount  of 
money  for  nursing,  medicines,  and  medical 
attention  In  endeavoring  to  be  cured  of  said 
injuries,  which  said  injuries  were  directly 
and  proximately  caused  by  the  negligence 
of  the  foreman  In  carelessly  causing  the 
engineer  to  suddenly  slacken  the  speed  of 
such  locomotive  engine  and  cars  thereto  at- 
tached while  plaintiff  was  attempting  to  un- 
couple said  cars,  or  was  In  the  act  of  re- 
gaining his  balance  after  having  uncoupled 
same,  in  obedience  to  a  direct  and  specific 
command  and  order  of  said  foreman. 

Second  Count.  For  that,  whereas,  also,  the 
said  defendant,  on  the  date  aforesaid,  was 
possessed  of  and  operating  certain  other  lo- 
comotive engines,  cars,  and  trains  of  cars, 
railroad  tracks,  and  railroad  yards  in  or  near 
the  city  of  East  St  Louis,  Jin  St  Clair  coun- 
ty, 111.,  and  was  on  the  date  aforesaid  en- 
gaged In  switching  railway  cars  by  means  of 
a  certain  locomotive  engine,  which  said  en- 
gine and  train  of  cars  were  In  charge  of  a 
certain  night  switching  crew  of  defendant, 
which  said  crew,  Including  plaintiff,  was  un- 


der the  direct  supervision  and  control  of  a 
certain  foreman  by  the  name  of  Dwyer,  who 
was  not  then  and  there  a  fellow  servant  of 
the  plaintiff,  and  plaintiff  was  then  and 
there  In  the  employment  of  the  said  defend- 
ant as  a  member  of  said  switching  crew,  in 
the  capacity  of  a  switchman,  it  being  the 
duty  of  the  plaintiff  to  couple  and  uncouple 
cars  and  to  do  the  work  usually  and  ordi- 
narily done  by  a  switchman  of  a  yard  switch- 
ing crew,  and  plaintiff  was  then  and  there 
inexperienced  in  said  work  and  was  un- 
familiar with  the  dangers  and  hazards  in- 
cident thereto ;  that  occasionally  couplers  by 
which  the  cars  were  uncoupled  would  become 
out  of  repair  on  the  working  side,  so  that  the 
same  could  not  be  used  or  the  cars  uncoupled, 
and  it  would  thus  become  necessary  to  un- 
couple said  cars  from  the  opposite  side,  and 
it  was,  under  such  circumstances,  great  neg- 
ligence in  a  foreman  of  a  switching  crew  to 
order  or  knowingly  permit  the  switchman  to 
get  upon  the  cars  and  uncouple  the  same 
therefrom  on  the  opposite  side  while  in  mo- 
tion, and  plaintiff  did  not  then  know  of  the 
dangers  and  hazards  Incident  to  the  un- 
coupling of  cars  in  this  manner;  that  on 
the  date  aforesaid,  at  nighttime,  it  became 
and  was  the  duty  of  plaintiff  to  uncouple 
certain  care  then  and  there  being  pushed  and 
propelled  In  said  yards  by  a  certain  locomotive 
engine,  and  plaintiff  was  unable  to  uncouple 
said  cars  on  the  regular  and  proper  side  for 
uncoupling  the  same  on  account  of  a  certain 
coupler  being  out  of  repair,  and  said  fore- 
man then  and  there  wrongfully,  negligently, 
and  carelessly  ordered  and  directed  plaintiff 
to  cross  over  said  cars  while  in  motion  and 
uncouple  said  cars  from  a  certain  car  on  the 
opposite  side  while  in  motion,  and  plaintiff, 
in  obedience  to  said  direct  and  specific  order 
and  command  of  his  superior,  which  order 
and  command  he  was  then  and  there  bound 
to  obey,  and  while  In  the  exercise  of  ordi- 
nary care  and  caution  for  his  own  safety, 
got  upon  one  of  said  cars,  crossed  over  to  the 
opposite  side  thereof  and  uncoupled  said  cars 
from  said  side  while  In  motion,  and  while 
uncoupling  the  same,  or  just  after  having 
uncoupled  the  same,  the  speed  of  said  care 
was  suddenly  slackened,  which  caused  a  Jolt 
or  bump,  and  thereby  plaintiff  was  thrown 
off  of  said  car  to  and  upon  the  ground  there 
and  upon  the  tracks  over  which  said  cars 
were  being  propelled,  and  some  of  said  cars 
then  and  there  ran  over  plaintiff,  thereby 
crushing,  mashing,  and  mangling  plaintiff's 
legs  and  left  arm  so  that  It  became  necessary 
to  amputate  both  of  said  legs  and  said  arm, 
whereby  plaintiff  was  seriously  and  perma- 
nently Injured,  and  became  sick,  sore,  lame, 
and  disordered  and  so  remained  from  thence 
hitherto,  and  thereby  plaintiff  suffered  great 
pain  of  body  and  of  mind  and  will  continue 
so  to  suffer  during  his  entire  lifetime,  and 
the  plaintiff  has  lost  a  large  amount  of  wages 
and  has  been  deprived  of  his  means  of  live- 
lihood, and  has  expended  and  will  expend  a 
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large  amount  of  money  for  nursing,  medi- 
cines, and  medical  attention  in  endeavoring 
to  be  cured  of  said  Injuries,  which  said  in- 
juries were  directly  and  proximately  caused 
by  the  careless  and  negligent  order  of  said 
foreman,  Dwyer,  in  directing  and  command- 
ing the  plaintiff  to  get  upon  and  cross  over 
to  the  opposite  side  of  one  of  said  cars  and 
to  uncouple  therefrom  certain  of  said  cars 
while  in  motion— to  the  damage  of  the  plain- 
tiff in  the  sum  of  $50,000,  and  therefore  he 
brings  bis  suit,  etc. 

There  is  little  conflict  in  the  evidence, 
which  fairly  tends  to  show  that  the  appel- 
lee, on  the  10th  day  of  April,  1903,  was  In 
the  employ  of  the  appellant  as  a  member  of 
a  switching  crew,  consisting  of  an  engineer, 
fireman,  foreman,  two  switchmen,  and  a  pin 
puller;  that  appellee  had  been  in  the  em- 
ploy of  the  appellant  from  the  previous  fifth 
day  of  October;  that  for  the  first  three 
months  he  was  an  extra  man  and  only  work- 
ed a  part  of  the  time;  that  for  the  next 
three  months  he  worked  usually  as  a  switch- 
man but  occasionally  as  a  pin  puller;  that 
the  switching  crew  to  which  he  belonged 
worked  at  night,  and  that  the  appellee  had 
worked  as  a  pin  puller  all  the.  night  of  the 
0th  of  April  and  from  6:30  P.  M.  to  the 
time  he  was  injured,  which  was  at  eleven 
o'clock  P.  M.  of  the  night  of  the  10th;  that 
it  was  the  duty  of  appellee,  when  acting  as 
a  pin  puller,  to  pull  the  coupling  pins  and 
cut  the  cars  loose  as  they  were  being  run 
over  the  lead  track  to  different  switches; 
that  the  switch  tracks  in  the  yard  where  ap- 
pellee was  injured  ran  north  and  south  and 
at  their  southern  extremity  connected  with 
the  main  lead  track  running  northwest  and 
southeast;  that  at  the  southern  extremity 
of  said  switchyard  a  single  track  runs  south 
across  Cahokia  creek.  In  carrying  on  the 
work  of  switching  each  car  was  marked  In 
a  way  to  Indicate  which  switch  It  was  to  go 
upon.  The  cars  thus  marked  were  then  push- 
ed ahead  of  the  engine  toward  and  over  the 
lead  track  with  such  rapidity  that,  wben  the 
speed  was  suddenly  checked  by  the  applica- 
tion of  the  brake  upon  the  engine,  sufficient 
momentum  had  been  acquired  by  the  head 
car,  which  had  been  formerly  uncoupled  from 
the  train  by  the  pin  puller,  to  go  upon  the 
switch,  which  had  been  adjusted  to  receive 
It  by  a  switchman,  without  the  application  of 
other  force.  The  usual  method  employed  by 
the  company  In  Its  switchyard  to  uncouple 
cars,  when  being  thus  handled,  was  for  the 
pin  puller  to  go  upon  the  moving  cars  on  the 
right-hand  side,  and  after  the  cars  were  in 
motion  to  pull  the  coupling  pin  between  the 
cars  to  be  detached  from  the  rest  of  the  train, 
and  when  the  cars  had  attained  sufllcient 
speed  to  kick  the  car  In  upon  the  switch  and 
to  the  place  where  it  was  sought  to  be  plac- 
ed, the  foreman,  who  also  worked  upon  the 
right-hand  side  of  the  train,  would  signal 
the  engineer  to  apply  the  brake,  and  the  car 
detached  would  then  go  forward  upon  the 


switch  prepared  for  It  by  a  switchman.  The 
cars  were  equipped  with  what  are  called 
"Janney  automatic  couplers,"  and  when  the 
cars  are  connected  they  are  about  four  feet 
apart  They  were  uncoupled  by  pulling  a 
lever  at  the  end  of  the  car,  located  near  the 
bottom  of  the  car  and  about  one  foot  from 
the  side.  The  lever,  which  was  perpendicular, 
was  attached  to  a  horizontal  rod  which  oper- 
ated the  coupler.  On  the  side  of  each  car, 
near  said  lever,  was  an  Iron  stirrup  and  hand- 
hold. On  the  night  of  the  accident,  at  about 
11  o'clock,  the  engineer  took  seven  cars  from 
track  No.  9,  on  the  east  side  of  the  yards, 
north  of  Cahokia  creek,  and  pulled  them 
south  beyond  the  end  of  the  lead  track  and 
across  the  trestle  over  the  creek,  -  intending 
to  push  them  back  and  kick  the  seven  cars 
onto  the  proper  switches.  They  were  all  box 
cars  but  one,  which  was  a  coal  car,  and 
which  was  the  second  from  the  north  end  of 
the  train.  The  night  was  dark,  with  a  driz- 
zling rain,  and  the  headlight  of  the  engine 
came  close  up  against  the  end  of  the  box  car. 
The  car  at  the  north  end  was  to  be  run  in 
on  switch  No.  6,  which  was  some  distance 
from  track  No.  9,  and  the  coal  car  next  to  it 
was  to  be  let  In  on  a  different  track.  As  the 
train  started  up  appellee  got  on  the  coal  car 
while  it  was  north  of  the  trestle,  and,  stand- 
ing in  the  stirrup  on  the  right-hand  side  of 
the  car,  tried  to  pull  the  pin  with  the  lever 
on  that  car.  At  that  time  the  engineer  was 
In  his  cab  on  the  right-hand  side,  and  Dwyer, 
the  foreman,  was  standing  a  few  feet  north 
of  the  second  switch,  on  the  right-hand  side 
of  the  train.  Hennebery,  one  of  the  switch- 
men, was  at  the  third  switch  north  of  the 
bridge  over  the  creek,  standing  on  the  left- 
hand  side  of  the  track.  The  switches  were 
from  60  to  70  feet  apart  After  pulling  at 
the  lever  several  times  without  effect  appel- 
lee discovered  that  It  was  broken,  and  as  he 
approached  Dwyer  he  called  to  him  that  "the 
damned  old  thing  is  broke,"  when  Dwyer 
called  back  to  him  to  "hip  over,"  which  ex- 
pression was  shown  by  the  evidence  to  mean 
to  go  on  the  other  side  of  the  car.  Appellee 
then  went  over  to  the  other  side  of  the  car. 
The  lever  on  that  side  to  be  used  in  uncoup- 
ling the  car  was  not  upon  the  coal  car,  but 
upon  the  end  of  the  box  car  Just  north  of  the 
coal  car.  The  endgate  of  the  coal  car  was 
lying  flat  upon  the  car  floor,  but  the  upright 
wooden  stanchion  that  the  gate  closed  against 
was  standing,  and  appellee  took  hold  of  It 
with  his  right  hand,  stooped  down,  and  with 
his  left  hand  reached  over  and  took  hold  of 
the  lever  on  the  box  car  to  make  the  un- 
coupling. He  pulled  the  lever,  when  the  car 
upon  which  he  was  riding  jerked  suddenly, 
and  he  fell  forward  upon  the  track,  and  three 
cars  of  the  train  passed  over  him.  The  jerk- 
ing of  the  train  was  caused  by  tne  applica- 
tion of  the  brake,  made  by  the  engineer  In 
response  to  the  signal  given  by  Dwyer.  There 
is  evidence  in  the  record  to  the  effect  that  it 
was  the  custom  of  the  appellant,  when  a  car- 
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could  not  be  uncoupled  from  the  right-band 
side  by  the  throwing  of  the  lever,  to  stop  the 
train  and  make  the  uncoupling  from  the  left- 
hand  side. 

The  negligence-  relied  upon  as  a  basis  of  re- 
covery In  the  first  count  is  the  giving  to 
the  engineer,  by  Dwyer,  of  a  signal  to  stop 
the  train  after  he  had  ordered  appellee  to 
uncouple  the  car  from  the  left-hand  side 
while  the  train  was  in  motion,  before  he  had 
given  the  appellee  time  to  make  the  un- 
coupling, and  that  relied  upon  in  the  second 
count  is  the  giving  of  the  order  by  Dwyer  to 
appellee  to  "hip  over"  after  he  knew  the 
appellee  was  unable  to  make  the  uncoupling 
from  the  right-hand  side,  Instead  of  stop- 
ping the  train  while  the  uncoupling  was  be- 
ing made  from  the  left-hand  side. 

J.  M.  Hamlll,  M.  V.  Joyce,  and  B.  0. 
Kramer,  for  appellant  Daniel  McGlynn,  M. 
W.  Schaefer,  and  M.  W.  Borders,  for  ap- 
pellee. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).    It  is  first  contended  that  neither 
of  the  counts  of  the  declaration  upon  which 
the  case  was  submitted  to  the  Jury  is  suffi- 
cient to  sustain  a  judgment  in  favor  of  the 
appellee,  as  it  is  said  no  facts  are  stated 
in  either  of  said  counts  from  the  existence  of 
which  the  law  will  imply  a  duty  on  the  part 
of  appellant  to  protect  the  appellee  from  the 
injury  of  which  he  complains.    In  McAn- 
drews  v.  Chicago,  Lake  Shore  ft  Eastern 
Railway  Co.,  222  111.  232,  78  N.  E.  60S,  it  was 
said  that,  in  an  action  on  the  case  to  recover 
for  a  personal  injury  three  facts  must  be 
made  to  appear :  (1)  The  existence  of  a  duty 
on  the  part  of  the  defendant  to  protect  the 
plaintiff  from  the  Injury  of  which  he  com- 
plains; (2)  a  failure  of  the  defendant  to 
perform  that  duty ;  and  (3)  an  injury  to  the 
plaintiff  resulting  from  such  failure.  From 
an  examination  of  the  averments  of  the  first 
and  second  counts  of  the  declaration  as  they 
appear  In  the  statement  preceding  this  opin- 
ion, we  think  it  clearly  appears  that  a  duty 
rested  upon  the  appellant  to  not  stop  said 
train  until  the  appellee  had  made  the  un- 
coupling and  reached  a  place  of  safety,  and 
that  a  duty  rested  upon  the  appellant  not  to 
send  the  appellee  into  a  dangerous  place,  and 
while  he  was  executing  the  order  of  his 
foreman,  In  such  place,  to  increase  the  danger 
of  the  place  by  suddenly  stopping  said  train. 
We  think  therefore  the  counts  of  the  declara- 
tion upon  which  the  case  was  tried  sufficient 
to  support  the  judgment  rendered  In  favor 
of  the  appellee. 

It  is  next  urged  that  the  negligence  averred 
in  the  first  and  second  counts  of  the  declara- 
tion was  not  the  proximate  cause  of  the  in- 
jury, as  It  is  said  the  proximate  cause  of  the 
Injury  was  the  negligence  of  the  appellee  in 
attempting  to  make  the  uncoupling  while  up- 
on the  coal  car,  instead  of  from  the  stirrup  of 
the  box  car.    It  is  also  said  the  appellee 


should  be  barred  of  a  right  of  recovery  by 
reason  of  the  fact  that  he  was  guilty  of  con- 
tributory negligence,  and  that  he  assumed 
the  risk  of  being  injured  in  the  manner  in 
which  he  was  Injured.  We  think  these  posi- 
tions of  the  appellant  entirely  ignore  the 
fact  that  there  Is  evidence  in  this  record 
which  tends  to  show  that  the  usual  method 
of  uncoupling,  when  the  uncoupling  could  not 
be  made  from  the  right-hand  side  of  the 
train,  was  to  stop  the  train  and  make  the 
uncoupling  from  the  left-hand  side,  and  that 
the  appellee  notified  the  foreman  that  the 
lever  upon  the  right-hand  side  of  the  coal  car 
would  not  work,  and  the  foreman  then  or- 
dered him  to  go  upon  the  other  side,  and  that 
while  he  was  making  the  uncoupling  upon  the 
left-hand  side  the  foreman  gave  the  engineer 
the  signal  to  stop  the  train  before  the  ap- 
pellee had  time  to  make  the  uncoupling  and 
assume  a  place  of  safety,  and  that  by  reason 
of  such  signal  the  train  was  suddenly  stop- 
ped, and  the  car  upon  which  the  appellee  was 
standing  was  jerked,  and  he,  by  reason  of 
that  fact,  was  thrown  from  the  car  and  in- 
jured. The  questions  of  proximate  cause, 
contributory  negligence,  and  assumed  risk 
usually  are  questions  of  fact  to  be  determined 
by  the  Jury,  and  in  this  case,  in  view  of  the 
evidence,  we  think  those  questions  were  prop- 
erly left  to  the  jury,  and  that  this  court  can- 
not say,  as  a  matter  of  law,  that  the  sending 
of  appellee  to  the  left  side  of  the  car,  and 
then  ordering  the  train  suddenly  stopped, 
was  not  the  proximate  cause  of  the  injury, 
or  that  the  appellee,  by  attempting  to  un- 
couple the  car  while  standing  upon  the  coal 
car,  was  guilty  of  such  contributory  negli- 
gence as  to  defeat  a  recovery,  or  that  he  as- 
sumed the  risk  of  being  injured  In  the  man- 
ner in  which  he  Was  injured  when  he  entered 
the  employ  of  the  appellant,  as  the  cause  of 
his  injury  was  the  result  of  the  improper 
order  of  the  foreman  in  ordering  the  appellee 
to  "hip  over,"  and  then  ordering  the  train 
to  be  suddenly  stopped  before  he  had  time  to 
make  the  uncoupling  from  the  left-hand  side 
and  regain  a  place  of  safety.  We  think  there- 
fore the  court  did  not  err  in  declining  to  take 
the  case  from  the  Jury  for  those  reasons. 

It  is  next  urged  that  appellee  and  the  fore- 
man, Dwyer,  were  fellow  servants,  and  that, 
although  it  be  conceded  that  Dwyer  was 
guilty  of  the  negligence  which  caused  the 
injury  of  appellee  in  signaling  the  engineer 
to  stop  the  train  before  appellee  had  time  to 
make  the  uncoupling,  there  can  be  no  recov- 
ery. This  contention  of  appellant  Ignores 
the  negligence  averred  in  the  second  count 
of  the  declaration,  which  la  said  to  consist 
of  the  action  of  Dwyer  In  giving  a  negligent 
order  to  the  appellee  to  "hip  over,"  In  dis- 
regard of  the  established  custom  in  appel- 
lant's yard  to  stop  the  train  when  an  un- 
coupling was  to  be  made  from  the  left  side 
of  the  car.  The  question  whether  the  serv- 
ants of  the  common  master  are  fellow  serv- 
ants ia  usually  a  question  of  fact,  and  where, 
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as  here,  the  master  has  conferred  upon  a 
member  of  a  class  of  workmen  carrying  on  a 
particular  branch  of  his  business  authority 
to  control  or  direct  the  movements  of  the 
men  under  his  charge  while  in  the  exercise 
of  such  authority,  the  relation  of  fellow  serv- 
ants does  not  exist  Chicago  &  Alton  Rail- 
road Co.  v.  May,  108  111.  288.  In  Chicago, 
Rock  Island  &  Pacific  Railway  Co.  v.  Strong, 
81  N.  E.  1011,  the  foreman  of  a  switching 
crew  and  a  switchman  were  held  not  to  be 
fellow  servants;  and  in  Chicago  &  Eastern 
Illinois  Railroad  Co.  v.  Drlscoll,  207  111.  9, 
69  N.  E.  620,  it  was  held  whether  an  assist- 
ant yardma8ter,  who  was  acting  ae  vice  prin- 
cipal of  the  railroad  company,  was  a  fel- 
low servant  of  the  members  of  a  switching 
crew,  in  giving  a  signal  to  the  crew  to  move 
a  train  of  cars,  was  a  question  of  fact  for 
the  jury.  The  trial  court,  we  think,  prop- 
erly submitted  the  question  of  whether  Dwy- 
er  and  appellee  were  fellow  servants  to  the 
jury. 

It  is  also  Insisted  that  there  is  a  material 
variance  between  the  declaration  and  the 
proofs,  In  this:  That  the  counts  of  the  dec- 
laration upon  which  the  case  was  tried  aver- 
red that  the  appellee  was  injured  while  he 
was  upon  the  left  side  of  the  coal  •  car  un- 
coupling the  box  car  therefrom,  while  the 
evidence  showed  he  was  upon  the  north  end 
of  the  coal  car.  The  real  contention  of  the 
appellant,  is  not  that  the  appellee  should 
have  been  upon  the  outside  of  the  left  side 
of  the  coal  car,  but  that  he  should  have  been 
in  the  stirrup  upon  the  left  side  of  the  box 
car  in  front  of  the  coal  car  at  the  time  he 
attempted  to  make  the  uncoupling.  The  un- 
disputed evidence  is  that  in  making  an  un- 
coupling the  pin  puller  remains  upon  the 
car  attached  to  the  train  from  which  the 
car  is  cut,  otherwise  he  would  be  carried 
away  with  the  car  cut  from  the  train.  We 
think  therefore  the  jury  were  justified  in 
finding,  from  the  evidence,  that,  when  Dwy- 
er  ordered  appellee  to  "hip  over,"  he  meant 
that  he  should  get  onto  the  coal  car  and 
pull  the  plh  with  the  lever  on  the  left  side 
of  the  box  car,  leaving  it  to  appellee  to  select 
the  place  upon  the  coal  car  where  he  would 
stand  while  in  the  act  of  pulling  the  pin,  as 
there  was  no  stirrup  and  handle  upon  the 
left  side  of  the  north  end  of  the  coal  car; 
and  that  the  language  used  In  the  first  and 
second  counts  of  the  declaration  does  not 
signify  that  appellee  was  upon  the  outside  of 
the  left  side  of  the  coal  car  when  he  attempt- 
ed to  pull  the  pin  and  uncouple  the  box  car, 
but  that  he  was  upon  the  left  side  of  the 
car,  which  language  would  as  well  apply  to 
the  left  side  of  the  coal  car  inside  the  car, 
as  to  the  left  side  -of  the  coal  car  outside 
the  car.  We  do  not  think  there  was  any  ma- 
terial variance  between  the  declaration  and 
the  proofs. 

It  is  finally  urged  that  the  court  erred  in 
giving  to  the  Jury  appellee's  third  Instruction 
and  in  modifying  two,  and  in  refusing  to 


give  one  of  appellant's  instructions,  and.  that 
the  court  erred  in  admitting  evidence  on  be- 
half of  the  appellee  and  In  rejecting  evidence 
on  behalf  of  appellant.  We  have  examined 
these  contentions  and  do  not- think  the  court 
committed  reversible  error  in  instructing  the 
jury  or  in  ruling  upon  the  evidence.  The 
appellee's  third  instruction  announced  the 
rule  which  should  govern  the  jury  in  fixing 
the  amount  of  appellee's  damages  in  case  the 
jury  found  in  his  favor,  and  is  not  subject 
to  the  criticism  that  they  were  not  to  be  con- 
fined to  the  evidence.  The  modified  instruc- 
tions did  not  change  the  rules  of  law  an- 
nounced therein,  but  only  tended  to  bring 
them  into  harmony  with  the  entire  series  of 
instructions  offered  upon  behalf  of  the  ap- 
pellant, and  the  Instruction  refused  was  cov- 
ered by  other  instructions  given  to  the  Jury, 
and  the  rulings  upon  the  evidence  were  upon 
immaterial  matters  which  in  no  way  could 
have  affected  the  result  of  the  suit 

The  law  governing  this  case  Is  well  set- 
tled; the  only  difficulty  being  its  application 
to  the  facts  in  proof.  There  was  but  little 
opportunity  for  controversy  over  the  facts 
in  the  trial  court,  and  the  facts  and  the  in- 
ferences to  be  drawn  therefrom  having  been 
found  by  the  Jury  in  favor  of  the  appellee, 
and  the  findings  of  the  jury  having  been  ap- 
proved by  the  trial  and  Appellate  Courts, 
this  court  is  powerless  to  disturb  such  find- 
ings. 

The  Judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 
Judgment  affirmed. 


(229  111.  119> 
DILLARD  et  aL  v.  JONES  et  a!. 
(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Evidence  —  Parol —  Invalidating  Writ- 
ten Instruments — Mistake. 

Parol  evidence,  in  support  of  mistake,  fraud, 
surprise,  or  accident,  may,  in  proper  modes  and 
limits,  be  admitted  to  vary  written  instruments. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1969-2029.] 

2.  Reformation  of  Instruments  —  Grounds 
—Misdescription  in  Deeds. 

Equity  has  jurisdiction  to  correct  misde- 
scriptions in  instruments  conveying  property, 
under  decree  of  court,  when  the  proof  is  clear 
and  the  rights  of  innocent  third  parties  have 
not  intervened,  even  though  the  mistake  runs 
through  the  entire  judicial  proceedings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  §§  42-60.} 

3.  Same. 

Where  plaintiff  under  a  decree  of  sale  pur- 
chased for  cash  85  acres  of  land,  and  has  since 
been  in  undisputed  possession  of  all  of  it  and 
the  court  papers  and  the  master's  deed,  while 
showing  that  the  85  acres,  being  all  of  the  real 
estate  left  by  the  deceased,  was  intended  to  be 
sold  to  plaintiff,  yet  so  misdescribed  the  land 
that  two  tracts  thereof  overlapped,  thereby  de- 
creasing the  number  of  acres,  and  this  mistake 
was  common  to  all  the  parties  in  interest,  equi- 
ty will  correct  the  master's  deed  and  declare  the 
plaintiff  the  owner  in  fee  simple  of  the  entire 
85  acres,  provided  no  rights  of  innocent  third 
parties  have  intervened. 
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Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; E.  E.  Newlin,  Judge. 

Bill  to  quiet  title  and  correct  decree  by  E. 
N.  Dillard  and  others  against  William  M. 
Jones  and  others.  From  a  decree  granting 
part  of  the  relief  prayed,  plaintiffs  appeal. 
Reversed  and  remanded. 

This  is  a  bill  to  quiet  title  and  correct  de- 
cree, filed  In  the  circuit  court  of  Franklin 
county  to  the  November  term,  1905.  It  al- 
leges that  Kinchen  H.  Jones  died  testate 
March  15,  1890,  In  that  county,  seised  in  fee 
simple  of  85  acres  of  land,  described  as  fol- 
lows: The  S.  E.  %  of  the  S.  W.  %  and  the 
E.  %  of  the  S.  W.  %  of  the  S.  W.  %  of  sec- 
tion 83,  township  7  S.,  range  2  E.  of  the  Third 
principal  meridian,  in  Franklin  county,  111.; 
also  10  acres  off  the  north  side  of  the  N.  E.  % 
of  the  N.  W.  %  of  section  4,  township  8  S.f 
range  2  E. ;  and  15  acres  off  of  the  N.  W. 
corner  of  the  S.  E.  Y*  of  the  N.  W.  %  of  said 
section  4,  40  rods  east  and  west  and  60  rods 
north  and  south — the  two  last-mentioned 
pieces  being  in  Williamson  county,  111.  By 
his  will  Jones  divided  said  land  equally  be- 
tween his  wife,  Susan  A.,  and  three  of  his 
children,  Sophia,  Le  Roy,  and  Robert  M.  The 
widow  Intermarried  with  one  Michael  LIpsey, 
and  there  was  born  of  this  union  one  son, 
Michael  S.  LIpsey.  Robert  M.,  one  of  the 
legatees  under  the  will,  died  in  1894,  intes- 
tate, leaving  his  mother,  a  brother,  and  a 
sister  of  the  whole  blood  and  nine  brothers 
and  sisters  of  the  half  blood,  his  only  heirs 
at  law.  Michael  S.  LIpsey  died  Intestate  the 
next  day  after  his  half-brother,  Robert  M., 
and  left,  blm  surviving,  as  his  only  heirs  at 
law,  his  mother  and  lather,  a  brother  and  a 
sister  of  the  whole  blood  and  four  half-sis- 
ters. Susan  A.  LIpsey  died  intestate  Janu- 
ary 20,  1896,  leaving  surviving  as  her  only 
heirs  at  law  her  husband,  Michael  LIpsey, 
and  Sophia  and  Le  Roy  Jones,  her  children. 

At  the  April  term,  1896,  of  the  Franklin 
circuit  court,  Cave  J.  Jones  and  six  of  the 
other  children  of  Kinchen  H.  Jones  by  his 
first  wife  filed  their  bill  for  partition  of  the 
lands  willed  by  said  Kinchen  H.  Jones  to  his 
second  wife,  Susan  A.  Jones,  and  his  three 
children  by  her,  claiming  an  interest  therein 
and  making  all  other  persons  Interested  par- 
ties. By  mistake  of  description  said  lands 
in  Williamson  county  were  erroneously  de- 
scribed as  10  acres  off  of  the  north  side  of 
the  S.  E.  %  of  the  N.  W.  %  of  section  4  and 
the  N.  W.  part  of  the  S.  E.  %  of  the  N.  W. 
*4  of  section  4,  containing  15  acres,  all  in 
township  8  S.,  range  2  E.,  in  Williamson 
county,  111.  The  land  In  Franklin  county 
was  correctly  described.  It  will  be  noted  that 
said  erroneous  description  as  to  said  10  acres 
made  that  tract  overlap  and  take  In  a  part  of 
the  15  acres;  that  the  error  consisted  in  de- 
scribing the  10  acres  as  part  of  the  S.  E.  % 
of  the  N.  W.  %  of  said  section  4,  Instead  of 
as  part  of  the  N.  E.  %  of  the  N".  W.  The 
cause  was  referred  to  a  master  in  chancery 
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to  take  and  report  proofs.  The  court  decreed 
partition,  and  commissioners  were  appointed 
and  reported  that  the  premises  were  not  di- 
visible without  manifest  prejudice.  The  re- 
port Is,  In  part,  as  follows :  "We  further  re- 
port the  value  of  said  premises  as  follows,  to 
wit:  Ten  acres  off  the  north  side  of  the  S. 
E.  N.  W.  of  sec.  4,  T.  8,  R.  2  E.,  in  William- 
son county,  Illinois,  we  value  at  $150  (one 
hundred  and  fifty  dollars).  The  N.  W.  part 
of  the  S.  E.  %  N.  W.  of  sec  4,  T.  8,  R.  2  E., 
In  Williamson  county,  Illinois,  containing 
fifteen  acres,  we  value  at  $225  (two  hundred 
and  twenty-five  dollars).  Part  of  the  S.  Vn 
S.  W.  %  of  sec.  33,  T.  7,  R.  2  E.,  In  Franklin 
county,  Illinois,  containing  sixty  acres,  we 
value  at  $1,000  (one  thousand  dollars)."  The 
court  approved  the  commissioners'  report  and 
ordered  that  the  lands  be  sold  by  the  master. 
The  master  advertised  the  property  and  sold 
It  to  appellant  E.  N.  Dillard,  as  tne  highest 
and  best  bidder,  on  December  12,  1896.  In 
his  report  he  described  the  property  sold,  as 
follows:  "Ten  acres  off  of  the  north  side  of 
the  southeast  quarter  of  the  northwest  quar- 
ter, also  the  northwest  part  of  the  southeast 
quarter  of  the  northwest  quarter,  all  in  sec- 
tion four  (4),  township  eight  (8),  south,  and 
range  two  (2),  east  of  the  Third  principal 
merdlan,  in  Williamson  county,  Illinois,  con- 
•taining  fifteen  (15)  acres;  also  part  of  the 
south  half  of  the  southwest  quarter  of  sec- 
tion thirty-three  (33),  township  seven  (7), 
south,  and  range  two  (2),  east  of  the  Third 
principal  meridian,  in  Franklin  county,  Il- 
linois, containing  sixty  (60)  acres."  Said  ap- 
pellant Dillard  paid  for  said  land,  and  the 
money  Is  shown  by  this  report  to  have  been 
distributed  by  the  master  to  the  heirs  of 
Kinchen  H.  Jones.  January  12,  1897,  the 
master  gave  a  deed  to  said  E.  N.  Dillard  of 
said  property,  reciting  that  it  had  been  sold 
to  him  at  public  auction,  and  that,  he  being 
the  highest  and  best  bidder  and  uaving  fully 
complied  with  the  terms  of  the  sale,  said 
master  did  grant,  bargain,  sell,  and  convey  to 
said  Dillard,  his  heirs  and  assigns,  real  es- 
tate described  substantially  the  same  as  In 
the  report  of  sale.  Appellant  E.  N.  Dillard 
went  into  immediate  possession  of  the  entire 
85  acres,  Including  the  10  acres  In  the  N.  E. 
%  of  the  N.  W.  %  of  section  4,  but  which  was 
Improperly  described  In  all  the  papers  that 
are  a  part  of  the  partition  proceedings  as 
being  In  the  S.  E.  %  of  the  N.  W.  E.  N. 
Dillard  had,  prior  to  the  filing  of  the  bill  here- 
in, sold  to  two  other  parties  portions  of  the 
land  bought  by  him  at  the  master's  sale,  but 
had  made  no  conveyance  of  the  10-acre  tract 
in  the  N.  E.  %  of  N.  W.  %  of  section  4. 
Shortly  before  the  filing  of  the  bill  In  this  case 
appellant  E.  N.  Dillard  sought  to  have  an  ab- 
stract prepared  covering  the  lands,  and  then 
discovered  the  mistake  In  the  description  of 
the  10-acre  tract 

The  proof  showed  that  In  probating  the 
estate  of  said  Kinchen  H.  Jones,  his  wife, 
who  was  administratrix,  in  giving  the  de- 
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seriptlon  of  the  property,  made  the  same 
error  In  describing  the  said  10  acres,  but  she 
listed  the  land  as  three  separate  tracts  and 
gave  each  a  value,  making  It  evident  that 
this  10-acre  tract  was  Intended  to  be  de- 
scribed as  a  separate  piece,  even  though  the 
description  partially  Included  It  In  the  15- 
acre  piece.  The  chancellor  In  this  proceed- 
ing, after  hearing  evidence  at  the  November 
term,  1906,  entered  a  decree  setting  up  sub- 
stantially the  facts  as  hereinbefore  stated, 
finding  that  said  Kinchen  H.  Jones  died 
seised  of  said  85  acres  of  land,  properly  de- 
scribing all  the  pieces,  including  said  10 
acres.  That  said  partition  proceedings  had 
been  instituted;  that  It  was  Intended  therein 
to  properly  describe  said  land,  but  that  said 
error  was  made  in  describing  the  10-acre 
tract.  That  all  parties  had  properly  been 
brought  into  said  partition  proceedings  and 
were  also  made  parties  to  this  proceeding, 
and  said  partition  proceedings  "were  regular 
In  all  respects  save  in  this:  That  the  10  acres 
of  land  so  owned  by  the  said  Kinchen  H. 
Jones  at  the  time  of  his  death,  hereinafter 
particularly  described,  was  Imperfectly  and 
incorrectly  described  in  all  the  proceedings 
had  therein."  That  the  master  in  chancery, 
under  the  order  of  court,  attempted  to  sell 
all  the  real  estate  of  which  the  said  Kinchen 
H.  Jones  died  seised,  and  the  sale  was  made 
In  accordance  with  proper  notice.  That  E. 
N.  Dillard  became  the  purchaser  of  said  lands. 
That  the  master  executed  and  delivered  to 
said  Dillard  a  deed  to  the  lands,  and  said 
Dillard  immediately  went  into  the  actual, 
open,  and  notorious  possession  and  control  of 
the  lands  of  which  the  said  Kinchen  H.  Jones 
died  seised  and  which  were  so  imperfectly  de- 
scribed In  said  deed.  That  he  and  his  gran- 
tees had  been  in  actual,  open,  and  notorious 
possession  and  control  of  the  premises  since 
January  12,  1897,  and  had  paid  all  the  taxes 
and  assessments  and  were  then  In  the  pos- 
session of  the  same.  The  court  further  found 
that  E.  N.  Dillard  and  his  grantees  were  the 
legal  owners  of  all  the  other  real  estate  here- 
inbefore described  of  which  said  Kinchen  H. 
Jones  died  seised,  except  the  10  acres  im- 
properly described  In  said  partition  proceed- 
ings, and  as  to  that  the  decree  found  that  ap- 
pellants were  "not  entitled  to  the  relief  pray- 
ed for  In  their  said  bill  as  to  10  acres  off  the 
north  side  of  the  N.  E.  %  of  the  N.  W.  % 
of  section  4,  township  8  S.,  range  2  E.  of  the 
Third  principal  meridian,  In  Williamson  coun- 
ty, III.,  and  the  complainant  E.  N.  Dillard  Is 
not  the  owner  of  said  10  acres  last  above 
described  as  he  has  In  said  bill  of  complaint 
alleged,"  and  as  to  this  10  acres  the  bill  of 
said  complainants  was  dismissed  by  the  de- 
cree. From  this  decree  appellants  prayed  an 
appeal  to  this  court 

James  P.  Mooneyham  and  Joplln  &  Spiller, 
for  appellants 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellees  filed  no  brief  In  this  case. 


The  work  therefore  of  Investigating  and  de- 
ciding the  legal  questions  involved  has  been 
greater  than  If  the  customary  aid  in  that 
regard  had  been  received. 

The  doctrine  is  elementary  that  parol  evi- 
dence Is  not,  In  general,  admissible  between 
the  parties  to  vary  a  written  instrument, 
whether  the  same  has  been  voluntarily 
adopted  or  made  in  pursuance  of  legal  neces- 
sity. It  is  equally  well  settled  that  mistake, 
fraud,  surprise,  and  accident  furnish  excep- 
tions to  this  otherwise  universal  doctrine. 
Parol  evidence  in  support  of  these  exceptions 
may,  in  proper  modes  and  limits,  be  admitted 
to  vary  written  instruments.  These  excep- 
tions rest  upon  the  highest  motives  of  policy 
and  expediency,  for  otherwise  an  Injured 
party  would  generally  be  without  remedy.  2 
Poraeroy's  Eq.  Jur.  (1st  Ed.)  §  858;  1  Beach  on 
Modern  Eq.  Jur.  §§  48-51;  1  Story's  Eq.  Jur. 
(12th  Ed.)  8  138,  and  note  on  "Mistake  of 
Fact"  This  doctrine  has  been  applied  many 
times  by  this  court  In  the  correction  of  deeds 
and  contracts  made  out  of  court  where  the 
mistake  was  one  of  fact  mutual  and  com- 
mon to  all  the  parties  to  the  instrument  and 
the  proof  clear  and  convincing.  Kelly  v. 
Galbraith,  18G  111.  593,  58  N.  E.  431;  Hunter 
v.  BHyeu,  30  III.  228;  Lindsay  v.  Davenport, 
18  III.  375.  This  court  has  also,  upon  bill  In 
equity,  corrected  the  description  of  the  land 
In  a  master's  deed  In  a  foreclosure  proceed- 
ing, where  the  property  was  properly  de- 
scribed in  the  mortgage  and  In  the  advertise- 
ment of  sa.le  (Foster  v.  Clark,  79  111.  225), 
and  In  a  sheriff's  deed  where  the  proceedings 
leading  up  to  It  were  regular  (Gllbreath  v. 
Dllday,  152  III.  207,  38  N.  E.  572);  but  so  far 
as  we  are  advised  there  has  been  no  case  In 
this  court  similar  to  the  one  here  presented, 
where  the  misdescription  occurs  In  all  of  the 
court  papers,  Including  the  bill  for  partition, 
decree  of  sale,  advertisement  and  master's 
deed. 

This  question,  however,  has  been  passed 
upon  in  other  Jurisdictions.  In  Waldron  v. 
Letson,  15  N.  J.  Eq.  126,  a  parcel  of  land  had 
been  struck  off  under  foreclosure  decree  and 
conveyed  to  the  purchaser  under  a  mistaken 
impression  that  the  mortgage  covered  the  en- 
tire tract ;  the  price  for  the  entire  tract  being 
bid  and  paid  and  the  purchaser  put  in  posses- 
sion. It  was  afterwards  discovered  that 
from  a  mistake  In  the  description  in  the  mort- 
gage a  portion  of  the  premises  was  not  cov- 
ered by  It  The  description  in  all  of  the 
foreclosure  proceedings  followed  the  mistake 
found  in  the  original  mortgage.  The  court 
held  that  the  mistake  could  be  corrected  In 
equity,  stating  that  the  fact  that  the  mistake 
originated  in  the  mortgage  and  was  repeated 
throughout  the  entire  proceedings,  "while  It 
increases  the  apparent  difficulty  in  adminis- 
tering relief,  does  not  affect  the  substantial 
equity  of  the  case;  •  *  *  that  where  a 
parcel  of  land  Is  sold  under  decree  of  fore- 
closure and  is  struck  off  and  conveyed  to  the 
purchaser  under  an  erroneous  impression  that 
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the  mortgage  covered  the  entire  tract,  the 
price  as  for  the  entire  tract  being  bid  and 
paid  and  the  purchaser  put  in  possession,  and 
it  is  afterward  discovered  that  from  a  mis- 
take in  the  description  the  mortgage  does  not  , 
cover  the  entire  premises  intended  to  be  mort- 
gaged, by  reason  wbereof  the  legal  title  falls, 
the  purchaser  is  entitled  to  be  protected  In 
the  peaceable  possession  of  the  land  purchas- 
ed."  To  the  same  effect  are  Loss  v.  Obry,  22 
N.  J.  Eq.  52,  and  Zlngsem  v.  Kidd,  29  N.  J." 
Eq.  516.   In  Fore  v.  Foster,  86  Va.  104,  9  S. 
E.  497,  It  was  held  that  chancery  bad  juris-  J 
diction  to  correct  mistakes,  whether  occurring 
in  the  course  of  legal  proceedings  or  else-  i 
where,  and  in  case  there  was  no  neglect  or 
laches  this  could  be  done  even  though  the 
statute  of  limitations  had  run.   In  Pulliam 
v.  Wilkerson,  66  Tenn.  611,  it  was  held  that 
chancery  had  jurisdiction  to  correct  errors  of 
description  of  land  sold  under  proceedings 
for  partition  instituted  in  the  county  court.  ; 
In  that  case  the  land  was  described  as  being  ' 
In  district  2,  when,  in  fact.  It  was  In  district  | 
8.    In  Gill  v.  Pelkey,  54  Ohio  St  348,  48  N.  ] 
B.  991,  It  was  held  that  equity  had  Jurisdic-  ; 
tion  to  correct  a  mistake  in  a  deed  in  proceed- 
ings by  an  administrator  in  the  probate  court  : 
to  sell  land  of  an  Intestate.   The  mistake  in 
that  case  was  not  only  in  the  deed,  but  in  the 
report  of  the  appraisers  to  the  probate  court  , 
before  the  land  was  ordered  sold,  and  the  : 
purchaser,  on  account  of  the  mistake,  obtained 
more  land  than  was  intended  to  be  sold  and 
more  than  he  paid  for.   In  Smith  v.  Butler,  j 
11  Or.  46,  4  Pac.  517,  a  misdescription  of  the 
land  originated  in  the  report  of  the  referees  j 
and  was  confirmed  by  the  court  and  lncor-  ! 
po rated  in  the  decree.   It  was  held  that  eq-  1 
uity  would  grant  relief  and  correct  the  mis- 
take.    In  Cosby's  Heirs  v.  Wlckllffe,  51  Ky.  i 
202,  a  commissioner  appointed  by  decree  of  ■ 
the  chancellor  sold  two-thirds  of  the  estate,  1 
but  reported  that  he  had  sold  the  entire  es-  j 
tate,  and  in  obedience  to  the  order  of  court  : 
conveyed  the  whole ;  but,  It  clearly  appearing  | 
that  it  was  Intended  to  sell  only  two-thirds, 
the  court  there  held  that  equity  could  correct  j 
the  error.   The  Supreme  Court  of  Indiana 
baa  held  that  where  the  property  was  misde-  i 
scribed  in  the  mortgage,  and  was  sold  under  | 
foreclosure  by  this  wrong  description,  equity  j 
did  not  have  jurisdiction  to  correct  the  mis-  i 
take  in  the  foreclosure  proceedings.   Miller  ' 
v.  Kolb,  47  Ind.  220;  Lewis  v.  Owen,  64  Ind  j 
446.    It  has  been  held,  however,  by  that  court 
that  equity  had  jurisdiction  to  correct  the  de. 
scriptlon  in  the  original  mortgage,  and  that 
another  sale  by  the  proper  description  could 
be  ordered.   Armstrong  v.  Short,  95  Ind  326 ;  I 
Conyers  v.  Merlcles,  75  Ind.  443.   The  courts  ! 
of  New  Jersey,  California,  and  Florida  have 
held  that  equity  had  Jurisdiction  to  correct  I 
the  error  in  one  proceeding  without  first  re-  J 
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forming  the  mortgage  and  ordering  another 
sale.  Waldron  v.  Letson,  supra;  Qulvey  v. 
Baker,  37  Cal.  465;  Greeley  v.  De  Cottes,  24 
Fla.  475,  5  South.  239. 

We  think  the  great  weight  of  authority  Is 
that  equity  has  jurisdiction  to  correct  such 
mistakes  when  the  proof  is  clear,  and  the 
rights  of  Innocent  third  parties  have  not 
intervened,  even  though  the  mistake  runs 
through  the  entire  judicial  proceedings.  In 
addition  to  the  cases  already  referred  to,  the 
following  authorities  tend  to  support  this  con- 
clusion: Jeremy's  Eq.  Jur.  *492  ;  2  Pomeroy's 
Eq.  Jur.  (1st  Ed)  g  871;  Baxter  v.  Tanner, 
35  W.  Va.  60,  12  S.  E.  1094;  Dodson  v.  Lo- 
max,  113  Mo.  555,  21  S.  W.  25;  Howlett  v. 
Central  Carolina  L.  &  I.  Co..  50  S.  O.  1,  27 
S.  E.  533;  First  Nat  Bank  v.  Brenueman's 
Ex'rs,  114  Pa.  315,  7  Atl.  910;  Gillespie  v. 
Moon,  2  Johns.  Ch.  (N.  Y.)  585,  7  Am.  Dec. 
559;  Snyder  v.  Ives,  42  Iowa,  157;  12  Ency. 
of  PI.  &  Pr.  p.  Ill,  .and  cases  there  cited, 

Appellant  E.  N.  Dillard  cannot  be  charged 
with  negligence  or  laches  In  this  matter.  The 
record  in  this  case  discloses  that  the  partition 
proceedings,  the  report  of  the  commissioners, 
the  master's  report  the  decree,  and  the  mas- 
ter's deed  all  described  85  acres  of  land,  and 
that  the  10  and  15-acre  tracts,  which  by  this 
description  overlapped,  were  clearly  separate 
pieces,  otherwise  there  would  have  been  less 
than  85  acres.  That  all  of  the  said  85  acres, 
being  all  of  the  real  estate  left  by  said  Kin- 
chen  H.  Jones,  deceased,  was  intended  to  be 
sold  to  said  E.  N.  Dillard  In  said  partition 
proceedings.  That  he  paid  for  all  of  it  That 
he  has  been  in  undisputed  possession  of  all 
of  it  since  that  time.  That  the  purchase  mon- 
ey was  distributed  to  the  parties  entitled  by 
law  to  receive  It;  that  no  rights  of  innocent 
third  parties  have  intervened  as  to  the  land 
In  question.  That  there  was  a  mistake  of 
fact  in  the  partition  proceedings;  that  is, 
that  said  10  acres  were  incorrectly  described. 
That  this  mistake  was  common  to  all  parties 
connected  with  the  proceedings,  and  that  all 
persons  interested  were  made  parties  to  said 
proceedings.  Manifestly,  on  this  showing, 
under  the  authorities  cited,  equity  and  justice 
require  that  the  master's  deed  In  the  parti- 
tion proceedings  should  be  corrected  as  pray- 
ed, and  that  the  decree  should  find  that  ap- 
pellant E.  N.  Dillard  was,  at  the  time  the  bill 
herein  was  filed,  the  owner  In  fee  simple  of 
said  "10  acres  off  of  the  north  side  of  the  N. 
E.  %  of  the  N.  W.  %"  of  section  4,  in  town- 
ship 8  S.,  range  2  E.  of  the  Third  principal 
meridian,  in  Williamson  county.  III.,  in  ac- 
cordance with  the  prayer  of  said  bill. 

The  decree  of  the  circuit  court  will  accord- 
ingly be  reversed  and  remanded  to  that  court 
with  directions  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed. 

Reversed  and  remanded 
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(229  HI.  170) 

DAVID  BRADLEY  MFG.  CO.  v.  CHICAGO 
&  SOUTHERN  TRACTION  CO. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

L  Eminent  Domain— Statutory  Pbovisions 
— Intebukban  Railboads. 

The  general  railroad  act  (Hurd's  Rev.  St. 
1005,  p.  15G4,  c.  114,  §  1)  authorizes  any  num- 
ber of  persons,  not  less  than  five,  to  incorporate, 
to  construct  and  operate  a  railroad.  The  act  of 
1880  (Hurd's  Rev.  St.  1005,  p.  507,  c.  32),  au- 
thorizes any  corporation  to  enlarge  or  change 
the  purpose  for  which  the  corporation  was  form- 
ed. The  articles  of  a  corporation  organized  un- 
der the  general  railroad  act  recited  that  it  was 
its  purpose  to  construct  and  operate  a  street 
railroad  on  and  through  the  streets  of  cities 
therein  named  and  an  interurban  railroad 
through  and  between  such  cities.  Subsequently 
its  articles  were  amended  by  changing  the  words 
"street  railway"  to  "railway"  wherever  they 
appeared  therein.  Held  that,  though  the  same 
corporation  could  not  be  both  a  street  railroad 
and  a  commercial  railroad  corporation,  yet 
the  corporation  had  the  power,  under  the  act  of 
1889,  to  amend  its  charter  as  it  did.  and  should 
thereafter  be  deemed  as  organized  under  the 
general  railroad  act  solely  for  the  purpose  of 
operating  a  commercial  railroad,  having  as  such 
the  power  of  eminent  domain. 

2.  Railboads— Incobpobation. 

A  corporation  organized  under  the  general 
railroad  act  (Hurd's  Rev.  St.  1905,  p.  1564,  c. 
114)  should  be  deemed  a  commercial  railroad, 
notwithstanding  its  articles  of  incorporation 
called  its  line  of  railroad,  to  run  through  and 
between  cities  named,  a  street  railroad,  as  the 
statute  under  which  it  was  organized  would 
control  as  to  its  charter  powers  rather  than 
the  statements  found  in  its  charter  as  to  the 
objects  of  its  organization. 

3.  Eminent  Domain  —  Pbocedube  —  Assess- 
ment BT  JUBY— INSTBUCTION8. 

An  instruction  that  if  the  strip  sought  to 
be  taken  was  a  part  of  an  entire  tract,  which 
the  owner  used  for  manufacturing  purposes,  and 
for  such  purposes  the  strip  had  a  greater  value 
than  the  bare  land  as  part  of  the  entire  tract, 
the  owner  was  entitled  to  such  special  value 
of  the  strip  considered  in  connection  with  the 
entire  tract,  sufficiently  presented  to  the  jury  the 
owner's  contention  that  its  property  should  be 
considered  as  a  unit. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  505,  566.] 

4.  Same— Weight  of  Evidence. 

An  instruction  that,  if  the  jury  believed 
that  any  witness  bad  magnified  the  value  of  the 
land  taken  or  the  damages  to  land  not  taken, 
then  the  jury  had  the  right,  and  it  was  their 
duty,  to  disregard  the  evidence  of  such  witness 
in  so  far  as  the  same  was  unjustly  magnified, 
either  as  to  the  value  of  the  land  taken  or  the 
damages  to  property  not  taken,  did  not  consti- 
tute error. 

5.  Same— Evidence  as  to  Compensation. 

Where  it  was  contended  by  the  owner  that 
the  premises  had  a  special  value,  in  that  they 
were  needed  for  the  future  growth  of  its  busi- 
ness, and  witnesses  testified  that  plans  had  been 
drafted  for  new  buildings  on  the  vacant  land  on 
the  opposite  side  of  the  strip  proposed  to  be 
taken  from  its  then  improvements,  cross-exami- 
nation wherein  it  was  made  to  appear  that  the 
plans  had  been  made  several  years  prior  to  the 
commencement  of  the  proceeding,  and  that  the 
owner  had  been  financially  embarrassed  for  some 
months,  was  proper. 

Appeal  from  County  Court,  Kankakee 
County;  A.  W.  Deselm,  Judge. 

Condemnation  proceedings  by  the  Chica- 
go &  Southern  Traction  Company  against  the 


David  Bradley  .Manufacturing  Company. 
From  a  judgment  awarding  It  damages  in 
a  certain  amount,  defendant  appeals.  Af- 
firmed. 

W.  R.  Hunter,  for  appellant  Small  & 
Brock,  for  appellee. 

HAND,  C.  J.  This  was  a  proceeding  com- 
menced by  appellee,  against  the  appellant. 
In  the  county  court  of  Kankakee  county, 
under  the  eminent  domain  act,  to  condemn 
a  strip  of  land  for  right  of  way  purposes 
across  a  tract  of  land  containing  about  twen- 
ty acres,  located  In  the  village  of  Bradley,  in 
said  county,  owned  by  the  appellant,  and 
upon  a  portion  of  which  was  located  the 
manufacturing  plant  of  appellant.  The  land 
taken  consisted  of  a  strip  20  feet  in  width 
by  1,200  feet  in  length,  and  contained  ™/ioo 
of  an  acre.  The  jury  found  the  land  taken 
to  be  of  the  value  of  $375  and  the  damage 
to  the  land  not  taken  to  be  $1,000.  The 
court  rendered  judgment  upon  the  verdict, 
and  the  manufacturing  company  has  pros- 
ecuted an  appeal  to  this  court 

The  appellee  was  organized  under  the  pro- 
visions of  the  general  railroad  act  of  1872. 
Hurd's  Rev.  St  1905,  c.  114.  The  articles 
of  Incorporation  of  the  appellee  recite:  "The 
undersigned  hereby  organize  a  corporation 
under  and  by  virtue  of  the  laws  of  the 
state  of  Illinois,  for  the  purpose  of  ac- 
quiring, purchasing,  constructing,  •  owning, 
maintaining  and  operating  a  street  railroad 
in  accordance  with  the  laws  of  said  state." 
And  paragraph  2  provides:  "Second.  It  Is 
proposed  to  construct  the  said  railroad  from 
the  city  of  Chicago  to  the  city  of  Kankakee, 
and  It  Is  the  purpose  of  this  corporation  to 
acquire,  purchase,  construct  own,  maintain 
and  operate  a  street  railroad,  with  switches, 
side  tracks  and  turn-outs,  upon  and  through 
the  streets,  avenues,  alleys  and  other  pub- 
lic ways  of  the  following  named  cities  and 
towns,  with  such  rights,  powers,  privileges, 
immunities  and  franchises  in  the  said  ci- 
ties and  towns  as  may  be  conferred  by  law, 
to  wit:  In  Chicago,  Harvey,  Homewood  and 
Matteson,  in  the  county  of  Cook;  in  Peotone, 
in  the  county  of  Will;  and  In  Manteno  and 
Kankakee,  in  the  county  of  Kankakee,  all 
In  the  said  state.  And  it  Is  also  the  pur- 
pose of  this  corporation  to  acquire,  purchase, 
construct  own,  maintain  and  operate  an  in- 
terurban railway,  by  electricity  or  other  pow- 
er, from  the  said  city  of  Chicago  to,  Into, 
through  and  between  the  said  cities  and  said 
towns  of  Harvey,  Homewood,  Matteson,  Peo- 
tone, Manteno  and  Kankakee."  At  the  ad- 
journed regular  annual  meeting  of  the  stock- 
holders of  the  appellee,  held  at  its  office  In 
Chicago  on  December  28,  1905,  at  which  all 
the  capital  stock  of  the  appellee  was  present 
and  voting,  the  following  resolution  was 
unanimously  adopted:  "Whereas,  hereto- 
fore, on  the  4th  day  of  November,  1904. 
there  were  executed,  and  thereafter,  on  the 
10th  day  of  November,  1904,  duly  filed  in 
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the  office  of  the  Secretary  of  State  of  the 
state  of  Illinois,  articles  of  incorporation  of 
this  corporation  as  Chicago  &  Southern  Trac- 
tion Company,  since  which  last-named  date 
this  corporation,  under  the  name  aforesaid, 
has-  been  engaged  In  locating  and  construct- 
ing a  line  of  lnterurban  railroad  between 
the  city  of  Chicago,  Cook  county,  Illinois, 
and  the  city  of  Kankakee,  in  the  county  of 
Kankakee,  Illinois;  and  whereas,  it  was  and 
is  the  Intention  of  this  company,  by  its  ar- 
ticles of  incorporation,  as  aforesaid,  to  be 
and  become  a  railway  corporation  under  the 
general  railroad  act  of  the  state  of  Illinois, 
to  the  end  that  It  may  enjoy  all  the  priv- 
ileges created  by  the  said  act  and  be  sub- 
ject to  all  of  the  obligations  and  liabilities 
thereof;  and  whereas,  by  inadvertence,  the 
charter  of  this  company  called  Its  said  line 
of  railroad  a  street  railroad,  for  the  reason 
that  this  company  intended  to  pass  through 
certain  cities  and  villages  In  the  state  of 
Illinois  and  to  lay  its  tracks  upon  certain 
of  the  public  streets  in  such  cities  and  vil- 
lages; and  whereas,  it  is  now  the  desire 
of  this  corporation  to  eliminate  the  word 
'street'  whenever  it  occurs  In  said  charter, 
for  the  purpose  of  defining  more  exactly  the 
purposes  of  its  incorporation:  •  •  *  Be 
it  therefore  resolved,  by  the  stockholders 
of  Chicago  &  Southern  Traction  Company, 
in  annual  stockholders'  meeting  duly  as- 
sembled, that  the  articles  of  Incorporation 
of  said  Chicago  &  Southern  Traction  Com- 
pany be  and  the  same  are  hereby  amended 
by  changing  the  words  'street  railway*  to 
•railway*  fthe  word  'street'  being  expunged), 
whenever  the  same  occurs  in  said  articles 
of  incorporation."  The  appellant,  upon  being 
brought  Into  court,  filed  a  traverse  to  the 
petition,  in  which  it  averred  that  the  appel- 
lee was  not  authorized  and  empowered  to 
construct  and  operate  a  line  of  railroad,  and 
denied  that  it  had  any  legal  right  to  con- 
demn private  property  for  right  of  way  pur- 
poses. The  traverse  was  overruled,  where- 
upon appellant  filed  a  demurrer  to  said  peti- 
tion, which  was  also  overruled,  and,  having 
excepted  to  the  action  of  the  court  in  that 
regard.  It  now  urges  in  this  court,  as 
grounds  of  reversal,  that  the  appellee  had 
no  power  to  organise  under  the  general  rail- 
road act  for  the  purpose  of  constructing  a 
street  railroad  in  the  cities  and  villages 
through  which  its  line  proposed  to  pass  and 
to  construct  and  operate  between  said  cities 
and  villages  an  interurban  railroad,  as  it 
is  said  a  railroad  corporation  cannot  be  law- 
fully organized  under  the  general  railroad 
act  to  construct  and  operate  street  and  ln- 
terurban railroads,  and,  as  appellee  was  not 
properly  incorporated  under  said  act,  it  is 
without  power  to  condemn  land  for  right 
of  way  purposes,  and  that  the  court  erred  in 
declining  to  dismiss  the  petitioner's  petition 
for  condemnation. 

Section  1  of  the  general  railroad  act  pro- 
vides:  "That  any  number  of  persons,  not 


less  than  five,  may  become  an  incorporated 
company  for  the  purpose  of  constructing  and 
operating  any  railroad  in  this  state."  Hurd's 
Rev.  St  1906,  p.  1564,  c.  114.  While  the 
language  above  quoted  Is  broad,  it  has 
been  held  (Chicago  &  Southern  Traction  Co. 
v.  Flaherty,  222  111.  67.  78  N.  E.  29,  and 
Gillette  v.  Aurora  Railways  Co.,  228  111. 
261,  81  N.  E.  1005)  that  the  same  corporation 
cannot  be  both  a  street  railway  corporation 
and  a  commercial  railroad  corporation.  We 
think,  however,  the  appellee  had  the  power, 
under  the  provisions  of  the  act  of  1889 
(Hurd's  Rev.  St  1905,  p.  507,  c.  82),  to  amend 
its  charter  by  eliminating  therefrom  the 
word  "street"  wherever  it  occurred  therein, 
and  that  at  the  time  the  petition  to  condemn 
was  filed  appellee  was  organized  under  the 
general  railroad  act  solely  for  the  purpose 
of  operating  a  commercial  railroad  from  the 
city  of  Chicago  to  the  city  of  Kankakee. 
Cairo,  Vincennes  &  Chicago  Railway  Co.  v. 
Woodyard,  220  111.  331,  80  N.  E.  882.  We  are 
also  of  the  opinion  that  if  the  amendment 
to  appellee's  charter  made  December  28, 
1905,  were  disregarded,  as  the  appellee  was 
organized  under  the  general  railroad  act  it 
should  be  considered  and  treated  as  a  com- 
mercial .railroad,  as  the  statute  under  which 
it  was  organized  would  control  as  to  Its  char- 
ter powers,  rather  than  the  statements  found 
in  its  charter  as  to  the  objects  of  its  organi- 
zation. We  think  It  clear,  therefore,  the  ap- 
pellee, by  virtue  of  the  statute  under  which 
it  was  organized,  had  the  right  to  construct 
a  commercial  railroad  from  Chicago  to  Kan- 
kakee and  to  pass  through  the  cities  and  vil- 
lages along  its  route  and  to  condemn  real 
estate  for  right  of  way  purposes,  subject  to 
the  limitation  that  it  could  not  construct  its 
railroad  longitudinally  In  the  streets  of  cities 
and  villages  without  the  consent  of  such  mu- 
nicipalities. We  conclude,  therefore,  the  ap- 
pellee had  the  right  to  condemn  the  strip 
sought  to  be  taken  for  right  of  way  pur- 
poses, and  that  the  court  did  not  err  in 
declining  to  dismiss  the  petition. 

The  legal  principles  here  involved  were 
fully  considered  by  this  court  at  its  last  term 
in  Gillette  v.  Aurora  Railways  Co.,  supra. 
The  contention  is  made  by  the  appellant  that 
the  amount  of  compensation  and  damages 
allowed  to  It  by  the  jury  are  wholly  inade- 
quate to  compensate  it  for  the  injury  done 
to  its  plant  by  reason  of  the  railroad  of  the 
appellant  crossing  Its  premises.  The  prem- 
ises of  appellant  consisted  of  three  village 
blocks  and  an  intervening  vacated  street  and 
the  right  of  way  sought  to  be  acquired  is 
located  upon  said  vacated  street  and  the 
improvements  of  appellant  are  located  upon 
its  land  situated  west  of  the  proposed  right 
of  way,  and  the  property  east  of  the  right 
of  way,  Including  the  right  of  way,  is  va- 
cant and  unimproved,  and  the  railroad,  when 
constructed,  will  be  on  a  level  with  the  sur- 
face of  the  ground.  The  jury  viewed  the 
premises,  and,  while  the  witnesses  who  tes- 
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tified  upon  behalf  of  the  respective  parties 
differ  greatly,  as  Is  usually  the  case  iu  this 
class  of  cases,  as  to  the  compensation  and 
damages  which  should  be  awarded  the  prop- 
erty owner,  as  the  Jury  saw  the  premises 
and  had  a  better  opportunity  than  we  to 
judge  of  the  effect  of  the  construction  and 
operation  of  appellee's  railroad  across  appel- 
lant's property,  we  are  not  disposed  to  dis- 
turb the  judgment  on  the  ground  that  the 
verdict  did  not  award  to  the  appellant  ade- 
quate compensation  and  damages.  The  main 
contention  upon  this  branch  of  the  case  by 
appellant  is  that  its  property  should  be  con- 
sidered as  a  unit — that  is,  as  a  whole — and 
its  witnesses  estimated  the  value  of  the 
plant,  with  the  entire  tract  of  land  upon 
which  it  was  located,  at  from  $325,000  to 
$350,000,  and  it  Is  contended  that  as  B5/ioo 
of  an  acre,  or  2.75  per  cent  of  its  property, 
is  taken,  it  should  receive  as  compensation 
for  the  strip  taken  2.75  per  cent,  of  the  value 
of  the  entire  plant,  including  all  its  lands, 
and  some  of  its  witnesses  placed  its  damages 
to  the  property  not  taken  at  from  $25,000  to 
$30,000.  while  the  witnesses  for  the  appellee 
placed  the  value  of  the  strip  taken  at  $500 
per  acre,  and  stated  that  there  would  be  but 
little,  if  any,  damages  to  the  portion  not 
taken.  The  court  Instructed  the  jury,  upon 
behalf  of  the  appellant,  that  if  they  found 
the  strip  sought  to  be  taken  was  a  part  of 
an  entire  tract,  which  tract  was  used  by  ap- 
pellant for  manufacturing  purposes,  and  for 
such  purposes  said  strip  had  a  greater  value 
than  the  bare  land  as  part  of  the  entire  tract, 
under  the  law  it  was  their  duty  to  allow  the 
defendant  such  special  value  of  the  strip  as 
the  evidence  showed  It  to  be  worth  when 
considered  in  connection  with  the  entire  tract 
We  think  it  evident  therefore,  that  the  view 
of  the  appellant  that  It  was  entitled  to  have 
the  jury  consider  the  strip  proposed  to  be 
taken  as  a  part  of  the  entire  tract  was  fair- 
ly presented  to  the  jury,  and  that  it  has  no 
Just  ground  of  complaint  that  its  view  that 
the  strip  of  land  sought  to  be  taken  should 
be  considered  as  a  part  of  its  entire  tract 
of  land  was  not  submitted  to  the  jury. 

The  appellant  also  sought  to  show  that  the 
ownership  of  Its  vacant  property,  including 
the  strip  sought  to  be  taken,  was  necessary 
to  the  future  growth  and  expansion  of  Its 
manufacturing  business,  and  that  to  sever  its 
property  by  constructing  and  operating  a  rail- 
road across  the  same  would  greatly  damage 
the  entire  property.  The  witnesses  of  ap- 
pellant were  fully  examined  upon  that  view 
of  the  case,  and  the  jury  had  such  testimony 
before  them  when  they  viewed  the  property 
and  arrived  at  their  verdict  That  view  of 
the  case  was  therefore  also  before  the  jury. 
We  cannot  see  that  this  case  involves  the 
application  of  any  new  principles  of  law  in 
the  assessment  of  compensation  or  damages, 
but  think  the  case  was  fully  and  fairly  sub- 
mitted to  the  jury  upon  all  the  questions  in- 
volved. 


It  Is  next  complained  that  the  court  mis- 
directed the  jury  as  to  the  law.  A  special 
complaint  is  made  of  appellee's  fifteenth  giv- 
en instruction,  which  reads  as  follows :  "You 
are  further  Instructed  that  If  you  believe, 
from  the  entire  testimony  and  from  your 
inspection  of  the  premises,  that  any  witness 
has  magnified  or  exaggerated  the  value  of  the 
land  taken  or  the  damages  to  the  land  not 
taken,  on  account  of  his  Interest  in  the  suit 
or  his  prejudice  or  want  of  knowledge  or  ex- 
perience or  truthfulness,  then  you  have  the 
right,  and  It  Is  your  duty,  to  disregard  the 
evidence  of  such  witness  in  so  far  as  the 
same  is  unjustly  magnified  or  unjustly  In- 
creased, either  as  to  the  value  of  the  land 
taken  or  the  damages  to  the  property  of  de- 
fendant not  taken."  This  instruction  was 
given  and  approved  In  Kiernan  v.  Chicago, 
Santa  Ee  &  California  Railway  Co.,  123  111. 
188,  197,  14  N.  E.  18,  and  a  similar  instruc- 
tion was  approved  In  Qoss  Printing  Press  Co. 
v.  Lempke,  191  111.  199,  60  N.  E.  908.  What 
was  said  in  the  Kiernan  Case  applies  with 
equal  force  here,  and  needs  not  be  repeated. 
We  do  not  think  the  giving  of  appellant's 
fifteenth  instruction  constituted  reversible  er- 
ror. 

The  appellant  complains  of  other  Instruc- 
tions given  on  behalf  of  the  appellee.  We 
think,  however,  the  Instructions  given,  when 
considered  as  a  whole,  were  as  favorable  to 
the  appellant  as  the  law  would  permit  and 
that  the  court  did  not  commit  reversible 
error,  as  against  the  appellant  in  instructing 
the  jury. 

It  is  next  urged  the  court  erred  in  refusing 
to  give  to  the  jury  appellant's  eighteenth  In- 
struction. The  appellant  Insisted  that  the 
premises  In  question  had  a  special  value  to 
It  for  expansion  purposes — that  is,  its  future 
need  of  more  space,  by  reason  of  the  growth 
of  its  business,  for  building  purposes,  etc — 
and  to  sustain  this  view  it  proved,  by  its 
president  and  other  witnesses,  that  plans  for 
new  buildings  to  be  erected  upon  tbe  vacant 
laud  east  of  tbe  strip  proposed  to  be  taken 
had  been  formulated  and  drafted.  The 
plans,  If  any,  were  not  offered  in  evidence, 
and  upon  the  cross-examination  of  its  presi- 
dent it  appeared  the  plans  referred  to  had 
been  made  several  years  prior  to  the  com- 
mencement of  this  suit,  and  that  the  appel- 
lant had  been  financially  embarrassed  for 
some  months.  This  cross-examination,  we 
think,  was  proper  to  test  tbe  good  faith  of 
tbe  claim  put  forward  by  the  appellant  that 
it  had  been  and  was  then  contemplating  the 
enlargement  and  expansion  of  its  plant  and 
business,  and  that  said  claim  was  not  made 
with  a  view  to  enhance  the  amount  of  dam- 
ages which  It  might  sustain  by  the  construc- 
tion of  appellee's  railroad,  which  It  was  con- 
tended would  postpone,  and  in  part  prevent 
the  carrying  into  effect  of  the  said  expan- 
sion plans.  The  appellant's  eighteenth  In- 
struction asked  the  court  to  eliminate  such 
cross-examination  from  the  consideration  of 
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the  jury.  While,  ordinarily,  the  financial 
standing  of  a  party  to  a  condemnation  salt 
would  be  entirely  foreign  to  the  Issue  on 
trial  in  such  suit  before  the  jury,  in  this 
case  the  cross-examination  of  the  president 
of  the  appellant,  we  think,  "under  the  circum- 
stances, proper,  and  that  the  court  did  not 
err  in  declining  to  give  to  the  jury  the  ap- 
pellant's eighteenth  Instruction. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 


(229  111.  191) 

CHICAGO  CITY  RY.  CO.  v.  NONN. 
(Supreme  Court  of  Illinois.   Oct.  23.  1907.) 

1.  Appeal — Matters  Reviewable  —  Weight 
of  Evidence. 

On  an  appeal  from  a  judgment  of  the  Ap- 
pellate Court  affirming  a  judgment  for  plaintiff, 
the  Supreme  Court  cannot  determine  whether 
the  verdict  is  contrary  to  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§4268,  4322.] 

2.  Same— Bbiefs  —  Discussion  o»  Questions 
Not  Detebminable.  „ 

The  Supreme  Court  will  not  consider  briefs 
and  arguments  discussing  a  question,  which  by 
plain  and  unmistakable  statutory  provision  is 
not  for  its  determination. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  George  A.  Dupuy,  Judge. 

Action  by  Fred  Noun  against  the  Chicago 
City  Railway  Company.  From  a  Judgment 
of  the  Appellate  Court  for  the  First  District 
Court  affirming  a  judgment  for  plaintiff,  de- 
fendant appeals.  Briefs  stricken. 

This  Is  an  appeal  from  the  Judgment  of 
the  Appellate  Court  for  the  First  District 
affirming  a  judgment  of  the  superior  court  of 
Cook  county  recovered  by  appellee  against 
the  Chicago  City  Railway  Company,  appel- 
lant, In  an  action  on  the  case  for  personal 
injuries.  The  declaration,  which  contained 
but  one  count,  alleged  that  on  the  8th  day 
of  March,  1904,  the  defendant  possessed  and 
operated  a  certain  double  track  street  rail- 
way upon  and  along  Sixty-Third  street,  In  the 
city  of  Chicago;  that  said  cars  were  operated 
by  electricity;  that  at  that  time  plaintiff 
was  employed  by  Slegel,  Cooper  &  Co.  as  a 
helper  to  the  driver  upon  one  of  their  de- 
livery wagons;  that  at  the  time  and  place 
aforesaid  he  was  riding  in  one  of  said  com- 
pany's wagons  being  driven  across  the  street 
car  tracks  of  defendant  in  a  northerly  di- 
rection, at  the  intersection  of  Yale  avenue 
and  said  Sixty-Third  street;  that,  while  exer- 
cising ordinary  care  and  caution  for  his  own 
safety,  the  defendant,  through  certain  of  its 
servants  in  charge  of  an  east-bound  car  on 
said  tracks,  so  negligently,  carelessly,  and  im- 
properly ran,  managed  and  operated  said  car 
tfcat  as  a  direct  result  thereof  it  collided  with 
the  wagon  in  which  the  plaintiff  was  riding, 


and  he  was  thereby  hurled  violently  a  great 
height  in  the  air  and  fell  violently  to  and 
upon  said  wagon  and  ground,  and  was  se- 
verely and  permanently  injured.  The  gen- 
eral issue  was  interposed.  At  the  close  of  all 
the  evidence  defendant  moved  the  court  for 
a  peremptory  instruction  to  the  jury  to  find 
the  defendant  not  guilty,  which  was  denied. 
After  overruling  a  motion  in  arrest  of  judg- 
ment and  a  motion  for  a  new  trial,  judgment 
was  entered  upon  the  verdict  The  grounds 
relied  upon  for  reversal,  to  quote  appellant's 
counsel,  are:  "(1)  That  the  verdict  is  not 
justified  by  evidence;  (2)  for  errors  in  the  re- 
fusal to  submit  to  the  jury  proper  Instruc- 
tions at  the  request  of  appellant  and  In  the 
submission  of  improper  instructions  at  the 
solicitation  of  appellee." 

William  J.  Hynes  and  Watson  J.  Ferry,  for 
appellant   James  O.  McShane,  for  appellee. 

PER  CURIAM.  In  this  case  appellant  has 
filed  a  brief  and  argument  in  which  the  state- 
ment occupies  6  pages,  the  brief  4  pages,  and 
the  argument  40  pages.  One  page  of  the  ar- 
gument is  devoted  to  demonstrating  that  the 
court  erred  in  passing  on  instructions,  and 
practically  the  whole  of  the  remainder  there- 
of Is  an  attempt  to  show  that  the  verdict  Is 
contrary  to  the  weight  of  the  evidence,  the 
conclusion  of  counsel  on  that  subject  being 
that  "the  overwhelming  weight  of  the  evi- 
dence shows  that  he  [the  motorman]  was  in 
the  exercise  of  all  the  care  that  would  have 
been  required  of  him  had  the  point  in  ques- 
tion been  at  a  street  crossing,  and  shows  with 
equal  force  that  the  driver  of  the  wagon  was 
In  the  exercise  of  none  whatever."  Whether 
or  not  the  statement  just  quoted  Is  true  Is  In 
this  court  wholly  a  matter  of  indifference. 

Appellee  states  that  the  judgment  of  the 
Appellate  Court  Is  final  as  to  the  facts,  but 
says  that  In  order  to  meet  the  Issue  raised 
by  his  opponent  he  argues  the  same  question 
of  fact  discussed  by  it  and  then  proceeds  to 
do  so.  In  the  preparation  of  his  brief  appel- 
lee has  not  followed  rule  15  of  the  rules  of 
practice,  but  has  Intermingled  brief  and  argu- 
ment, and  has  used  14  pages  of  the  document 
in  setting  out  as  part  of  his  argument  an 
abstract  of  the  evidence  of  certain  of  the  wit- 
nesses. We  will  not  consider  briefs  and  ar- 
guments given  to  the  discussion  of  a  question 
which  by  the  plain  and  unmlstakeable  pro- 
visions of  the  statute  Is  not  for  our  determi- 
nation. 

The  order  taking  the  cause  under  advise- 
ment will  be  set  aside,  the  briefs  of  the  par- 
ties will  be  stricken  from  the  files,  and  the 
cause  continued.  Appellant  will  be  given  un- 
til the  10th  day  of  November  next  In  which  to 
file  a  brief  and  argument  presenting  ques- 
tions open  to  consideration  in  this  court  Ap- 
pellee will  have  until  the  20th  day  of  the 
same  month  In  which  to  file  his  brief  and  ar- 
gument devoted  to  like  questions,  and  appel- 
lant will  then  have  five  days  In  which  to  re- 
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ply,  all  the  briefs  and  arguments  to  be  so 
prepared  as  to  conform  to  the  rules  with  ref- 
erence thereto.  Briefs  stricken. 


(229  111.  194) 

DONK  BROS.  COAL  &  COKE  CO.  v.  REZ- 
LOFF. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Master  and  Servant—  Injuries  to  Serv- 
ant —  Contributory  Negligence  —  Ques- 
tion for  Jury. 

Where  two  methods  of  coupling  coal  cars, 
one  of  which  was  employed  by  plaintiff  at  the 
time  he  was  injured,  were  in  use  at  defendant's 
mine  whether  plaintiff  was  negligent  in  attempt- 
ing to  make  the  coupling  in  the  manner  de- 
scribed by  him  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1089-1132.] 

2.  Same— Appliances— Care  Required. 

Where  bumpers  on  coal  cars,  though  not 
placed  there  to  enable  employe's  to  make  coup- 
lings in  safety,  were  of  material  assistance  to 
that  end,  it  was  defendant's  duty  to  exercise 
reasonable  diligence  in  keeping  the  bumpers  in 
a  reasonably  safe  condition. 

[Ed.  Note.— For  cases  in  point.  Bee  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  215.] 

8.  Damages— Injuries  to  Minor— Lost  Time. 

Where,  in  an  action  for  injuries  to  a  minor, 
there  was  no  evidence  that  bis  father  had  relin- 
quished his  right  to  the  minor's  services,  nor 
that  the  minor  had  been  emancipated,  an  in- 
struction authorizing  the  jury  to  allow  the  min- 
or damages  for  lost  time  was  erroneous.  , 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §  553.] 

4.  Parent  and  Child— Emancipation. 

Emancipation  of  a  chiid  may  be  inferred 
from  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  §§  172,  174.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict on  Appeal  from  Circuit  Court,  Madison 
County ;  J.  E.  Dunnegan,  Judge. 

Action  by  Harry  Rezloff  against  the  Donk 
Bros.  Coal  &  Coke  Company.  From  a  Judg- 
ment for  plaintiff,  affirmed  by  the  Appellate 
Court,  defendant  appeals.  Reversed  and  re- 
manded. 

Wise  &  McNulty,  for  appellant  Brown  & 
Geers,  for  appellee. 

FARMER,  J.  Appellee  was  a  coal  miner, 
and  at  the  time  of  his  Injury,  hereinafter  re- 
ferred to,  was  a  driver  in  appellant's  coal 
mine,  and  had  been  so  engaged  three  days. 
Prior  to  that  time  he  had  worked  In  another 
mine  In  other  capacities.  While  engaged  as 
a  driver  in  appellant's  mine  he  was  Injured 
In  attempting  to  couple  cars,  and  brought 
this  suit  to  recover  damages  for  said  injury. 
The  substance  of  the  charge  In  the  declara- 
tion Is  that  appellee  was  employed  by  appel- 
lant In  Its  mine  at  Maryville,  Madison  coun- 
ty, to  drive  a  mule  in  hauling -loaded  cars  to 
the  bottom  of  the  shaft  and  there  couple  cars 
brought  In  by  him  to  other  cars  on  the  track, 
and  that  it  was  appellant's  duty  to  use  rea- 
sonable diligence  to  provide  cars  In  a  reason- 
ably safe  condition  and  repair  for  use  by  ap- 


pellee, but  that  It  "negligently  permitted  one 
of  said  coal  cars  to  be  and  remain  out  of  re- 
pair In  this:  That  it  permitted  the  bumper 
on  one  end  of  said  car  to  become  broken  and 
damaged,  and  to  become  so  out  of  repair  as 
to  permit  said  car  to  approach  so  near  any 
other  car  adjacent  to  said  car  on  said  track 
as  to  cause  the  coupling  together  of  said  dam- 
aged car  with  any  other  car  to  be  attended 
with  great  peril  and  danger,"  and  that  while 
appellee  was  endeavoring  to  couple  said  dam- 
aged car  to  another  car,  said  cars  were  pre- 
cipitated together  by  another  loaded  car  be- 
ing rolled  down  the  track  and  striking  one 
of  the  cars  appellee  was  endeavoring  to  cou- 
ple, and  by  reason  of  the  defective  and  insuffi- 
cient bumper  upon  one  of  the  cars  he  was 
endeavoring  to  couple,  his  head  was  caught 
between  the  two  cars,  and  he  was  thereby  in- 
jured. Appellee  recovered  a  verdict  and  Judg- 
ment In  the  circuit  court  of  Madison  county 
for  $2,000.  This  Judgment  was  affirmed  by 
the  Appellate  Court  for  the  Fourth  District 
and  from  that  judgment  appellant  has  ap- 
pealed to  this  court 

The  proof  shows  appellee,  at  the  time  of 
his  injury,  was  attempting  to  couple  the  cars 
while  standing  by  the  side  of  the  track  and 
leaning  over  with  his  bead  between  the  cars 
and  reaching  over  to  make  the  coupling  by 
means  of  a  hook  on  one  car  and  a  link  on  the 
other  underneath  the  bumpers.  The  bumpers 
were  constructed  of  timbers  fastened  under- 
neath the  ends  of  the  cars,  extending  tbelr 
full  width,  and  projecting  out  beyond  the 
ends  of  the  cars  from  4  to  4%  or  5  Inches 
when  new  and  In  good  condition.  The  pro- 
jection of  the  bumpers  beyond  the  ends  of 
the  car  was  not  that  great  the  full  width  of 
the  car.  The  greatest  projection  was  near 
the  middle  of  the  car,  and  on  either  Bide  the 
timber  was  cut  sloping  back-  toward  the  car, 
so  that,  when  the  bumpers  came  together 
at  the  center  of  the  cars,  there  was  a  space 
on  either  side,  so  they  did  not  touch  each  oth- 
er. Constant  use  wore  away  these  bumpers, 
so  that  the  space  between  the  cars,  when 
brought  together,  was  thereby  reduced.  Ap- 
pellee testified  he  was  ordered  by  the  boss 
driver  to  make  the  coupling;  that  the  hook 
on  one  of  the  cars  was  caught  In  some  way, 
so  that  it  was  turned  partially  upwards;  and 
that  he  could  not  see  how  It  was  fast  until 
he  went  between  the  cars,  when  his  lamp  en- 
abled him  to  see  it  He  testified  there  was 
no  bumper  on  the  other  car.  Appellant  con- 
tends appellee  was  guilty  of  contributory 
negligence  In  attempting  to  couple  the  cars 
In  the  manner  described,  and  insists  the  prop- 
er and  safe  method  was  by  either  kneeling 
or  lying  down  and  reaching  up  underneath 
the  bumpers.  The  proof  shows  both  methods 
were  used,  and  it  was  a  question  for  the  jury 
to  determine  whether  appellee  was  guilty  of 
negligence  in  attempting  to  make  the  coup- 
ling In  the  manner  described  by  him. 

It  Is  also  argued  by  appellant  that  the- 
proof  shows  the  bumpers  were  not  placed  on 
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the  cars  for  the  protection  of  employes,  bat 
were  placed  there  to  prevent  the  bodies  of 
the  cars  from  striking  against  each  other 
when  the  cars  came  together,  and  that  appel- 
lee, therefore,  failed  to  prove  a  material  al- 
legation In  his  declaration.  It  is  apparent 
from  the  evidence  tbat  the  bumpers  were  of 
material  assistance  in  enabling  employes  to 
make  couplings,  and  whether  the  primary 
purpose  of  placing  them  on  the  cars  was  to 
enable  couplings  to  be  made  by  employes  and 
to  protect  them  while  being  made,  or  not, 
they  did  serve  that  purpose,  which  appellant 
was  bound  to  know,  and  it  became  Its  duty, 
therefore,  to  exercise  reasonable  diligence  hi 
keeping  them  in  a  reasonably  safe  condition 
for  use.  As  we  have  reached  the  conclusion 
that  the  judgment  must  be  reversed  on  ac- 
count of  an  erroneous  Instruction  given  for 
appellee,  we  shall  not  further  set  out  the  sub- 
stance of  the  testimony  or  comment  upon  that 
branch  of  the  case.  We  think  the  court  was 
warranted  in  submitting  the  case  to  the  jury 
under  the  evidence. 

Appellee  was  19  years  old  at  the  time  of 
his  Injury.  He  testified  he  had  been  working 
in  mines  about  6  years.  His  first  employment 
was  In  carrying  dull  picks  to  the  blacksmith 
and  sharp  ones  to  the  miners.  He  was  en- 
gaged In  this  manner  about  1  year,  and  then 
began  loading  coal  with  an  older  brother  as 
his  buddy.  After  working  in  that  capacity 
for  about  2  years  he  worked  a  few  months 
on  a  railroad,  and  then  went  to  loading  coal 
in  a  mine  at  Olen  Carbon  with  his  father  as 
his  buddy.  Appellee  testified  that  after  hav- 
ing been  thus  engaged  for  about  a  year  his 
brother-in-law,  In  whose  name  the  suit  was 
brought  as  next  friend,  secured  him  a  job  in 
appellant's  mine.  The  brother-in-law  worked 
in  the  same  mine,  and  appellee  lived  at  his 
house  while  engaged  there  In  the  first  in- 
struction given  for  appellee  the  court  told  the 
Jury,  if  they  found  In  his  favor,  in  assessing 
his  damages  they  should  take  into  considera- 
tion his  loss  of  time.  It  is  not  denied  that 
unless  he  had  been  emancipated  appellee's 
services  belonged  to  his  father,  in  whom  a 
right  of  action  existed  to  recover  for  their 
loss ;  but  it  Is  contended  the  proof  justified 
the  inference  that  appellee  had  been  emanci- 
pated by  his  father.  While  it  is  true,  proof 
of  an  express  agreement  of  the  father  relin- 
quishing his  claim  upon  the  services  of  a 
minor  son  is  not  necessary,  but  such  relin- 
quishment may  be  inferred  from  circumstan- 
ces, there  must  be  something  in  the  circum- 
stances proven  from  which  an  intention  on  the 
part  of  the  parent  to  relinquish  his  right  to 
the  earnings  of  his  minor  child  fairly  ap- 
pears. There  is  nothing  In  the  testimony  In 
this  case  showing  to  whom  the  wages  of  ap- 
pellee had  been  paid,  nor  any  other  circum- 
stance that  would  justify  the  assumption  that 
his  father  had  relinquished  his  right  to  the 
value  of  his  services.  This  case  Is  unlike 
Richardson  v.  Nelson,  221  111.  254,  77  N.  EL 
683,  and  American  Gar  &  Foundry  Co.  v. 


Hill,  226  111.  227,  80  N.  E.  784.  In  those  cases 
the  suit  was  in  the  name  of  the  father,  as 
next  friend  of  the  minor. 

Some  general  objections  are  made  to  oth- 
er instructions  given  for  appellee,  but  no 
valid  reasons  are  given  why  they  were  er- 
roneous. For  the  error  indicated,  the  judg- 
ments of  the  appellate  and  circuit  courts 
are  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 


(228  111.  US.) 
WINN  t.  BLACKMAN. 
(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Elections— Contest— Sufficiency  of  Evi- 
dence. 

In  an  election  contest,  evidence  held  to  sup- 
port a  finding  that  certain  ballots  were  cast  for 
contestant. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  H  297-299.] 

2.  Sauk  —  Masking  Ballots — Distinguish- 
ing Masks. 

The  mere  fact  that  the  imprint  of  the  pencil 
used  to  mark  the  face  of  the  ballot  may  be  dis- 
cernible on  examination  of  the  back  thereof  does 
not  constitute  a  distinguishing  mark,  where  done 
through  inadvertence  and  without  the  voter's 
knowledge. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,  Elections,  f  167.] 

8.  8 Aim — Indorsing  Initials  or  Judos  on 

Ballot— Necessity. 

2  Starr  &  a  Ann.  St  1896,  p.  1688,  |  22, 
par.  186  (Australian  ballot  law),  provides  that 
one  of  the  judges  shall  give  the  voter  one  bal- 
lot, on  the  back  of  which  such  judge  shall  in- 
dorse his  initials  in  such  manner  that  they  may 
be  seen  when  the  ballot  is  properly  folded.  Sec- 
tion 26  provides  that  no  ballot  without  the  offi- 
cial indorsement  shall  be  deposited,  and  none 
but  ballots  provided  in  accordance  with  the  pro- 
visions of  the  act  shall  be  counted.  Held,  that 
the  indorsement  is  mandatory,  and  that  the  stat- 
ute contemplates  that  the  judge  who  passes  the 
ballot  to  the  voter  shall  Indorse  his  initials  on 
the  ballot  In  his  own  handwriting.  (By  a  di- 
vided Court) 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  {  149.] 

4.  Save— Sufficiency  of  Ballot. 

A  blank  ballot,  on  the  face  of  which  there  is 
nothing  to  indicate  that  it  had  ever  been  voted, 
except  a  slight  roughing  of  the  surface  inside 
the  circle,  indicating  that  something  might  have 
been  erased  by  the  use  of  a  rubber,  is  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  18,  Elections,  §  15L]  * 

5.  Same. 

A  ballot,  on  which,  opposite  the  name  of  a 
candidate,  was  a  pencil  mark  like  Q,  was  in- 
valid; there  appearing  no  attempt  on  the  part 
of  the  voter  to  make  a  cross. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  18,  Elections,  |  167.] 

6.  Sake. 

A  ballot  having  one  line  drawn  across  the 
circle  of  the  Republican  ticket  and  a  cross  on 
each  of  the  squares  of  the  Republican  ticket 
was  not  invalid  as  bearing  a  distinguishing 
mark. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  18,  Elections,  8  167.] 

7.  Same. 

A  ballot  marked  with  a  cross  In  the  Re- 
publican circle,  but  showing  an  Irregularity  con- 
sisting of  a  semicircle  connecting  three  points  of 
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the  cross  together,  was  not  invalid  as  bearing 
a  distinguishing  mark ;  the  semicircle  being  evi- 
dently a  little  flourish  of  the  pencil. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  §  167.] 

8.  Same. 

A  ballot  the  only  mark  unon  which  was 
in  the  Republican  circle  and  in  form  as  follows: 
v^lswas  not  invalid  either  as  bearing  a  distin- 
guishing mark  or  for  lack  of  a  cross  in  the 
circle ;  the  character  indicating  that  it  was 
probably  so  made  through  nervousness. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  f  167.] 

9.  Same. 

A  ballot  was  properly  marked  in  the  Re- 
publican circle  with  a  cross,  but  on  the  lower 
right-hand  corner  of  the  face  of  the  ballot  was 
a  Tight  pencil  line  almost  straight  about  an  inch 
and  a  quarter  long.  The  line  turned  almost  at 
right  angles  and  ran  in  a  curve  of  about  one 
inch.  There  was  a  little  jog  or  fork,  and  the 
line  ran  back  toward  the  first  stroke  almost 
parallel  with  the  second  line,  forming  a  some- 
what triangular  figure.  Held,  not  a  distin- 
guishing mark. 

SEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  18,  Elections,  §  167.] 

10.  Same  —  Distinguishing  Mark  —  What 
Constitutes. 

The  "distinguishing  mark"  prohibited  by 
law  is  such  a  mark  as  will  separate  and  dis- 
tinguish a  particular  ballot  from  other  ballots 
cast  at  the  election. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  §§  166,  167.] 

11.  Same. 

Whether  a  given  mark  on  a  ballot  is  or  is 
not  -a  distinguishing  mark,  within  the  meaning 
of  the  Australian  ballot  law,  is  largely,  if  not 
wholly,  a  question  of  fact,  and  must  be  deter- 
mined from  an  inspection  of  the  original  bal- 
lot itself. 

12.  Same. 

In  order  to  warrant  the  rejection  of  a 
ballot  because  of  a  distinguishing  mark,  the 
court  should  be  able  to  say  that  such  mark  was 
placed  there  by  the  voter  for  the  purpose  of  dis- 
tinguishing his  ballot  from  others. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  §  167.] 

13.  Same— Name  of  Candidate. 

5  Starr  &  C.  Ann.  St  Supp.  1003,  p.  200, 
c.  46,  par.  7  (amendatory  act-  of  1003),  pro- 
hibits any  candidate  from  having  his  name 
printed  under  more  than  one  party  appellation, 
and  in  case  a  candidate  has  been  named  by  two 
or  more  political  parties  he  may  withdraw  his 
name  from  all  but  one  of  the  nominations  and 
elect  on  which  ticket  he  desires  to  have  his  name 
appear,  and  if  he  fails  to  exercise  his  right  of 
election  his  name  cannot  be  on  either  ticket. 
Held,  that  the  statute  does  not  deny  the  voter 
the  privilege  of  writing  the  name  of  any  person 
for  whom  he  desires  to  vote  on  the  ticket,  and 
the  fact  that  the  printed  name  of  a  candidate 
on  a  ticket  was  erased  by  drawing  a  lead  pencil 
therethrough,  and  the  name  of  another  candidate 
was  written  in  lead  pencil,  did  not  render  the 
ballot  invalid ;  the  fact  that  the  name  was  not 
written  in  immediately  opposite  the  square  on 
the  ticket  being  immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  18,  Elections,  §  156.] 

14.  Same. 

A  ballot  had  the  name  "George  Meyers" 
written  on  the  face  thereof,  though  there  was 
no  office  designated  in  connection  with  the  name, 
and  the  same  was  not  printed  on  any  of  the 
tickets  for  any  office.  Another  ballot  had  the 
name  "George  Mares"  written  above  the  Demo- 
cratic ticket    The  Democratic  tickets  had  no 


name  printed  on  them  under  the  title  of  "Repre- 
sentative in  the  General  Assembly";  a  blank 
space  being  left  under  the  title  of  that  office. 
A  large  number  of  persons  who  voted  the  ticket 
wrote  the  name  of  "George  Meyers"  in  such 
apace.  Held,  that  the  purpose  of  the  voter  was 
to  vote  for  "George  Meyers,"  and  the  ballots 
were  not  invalid  as  containing  distinguishing 
marks. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Elections,  gfi  156,  167.] 

15.  Same. 

A  ballot  marked  on  the  back  with  the  let- 
ter "V,"  in  imitation  of  a  printed  "V,"  was  in- 
valid as  bearing  a  distinguishing  mark.  . 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  §  167.] 

16.  Same. 

The  marking  of  two  or  more  party  tickets 
in  the  circle  on  the  ballot  only  nullifies  the  bal- 
lot in  so  far  as  both  tickets  bear  the  name  of 
candidates  for  the  same  office. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections,  §§  155,  108.] 

17.  Same. 

A  ballot  was  mutilated  by  being  cut  acre's 
the  left-hand  end  thereof,  taking  off  a  part  of 
the  names  of  all  the  candidates  for  state  officers 
on  the  Democratic  ticket,  with  one  exception. 
The  Democratic  circle  was  gone  entirely,  as 
were  also  all  the  squares  opposite  the  name  of 
the  Democratic  candidates.  There  was  a  cross 
in  the  Republican  circle  and  a  cross  above  the 
name  of  a  candidate  for  county  judge,  and  a 
cross  to  the  left  of  the  name  of  one  of  the  can- 
didates on  the  Democratic  ticket,  but  neither 
of  the  crosses  nor  any  part  of  the  lines  thereof 
were  within  the  squares.  Held,  that  the  ballot 
was  properly  rejected  as  plainly  distinguish- 
able from  other  ballots. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Elections,  §  167.] 

18.  Same. 

A  ballot  marked  in  the  Republican  circle 
by  three  straight  lines  crossing  in  the  center, 
forming  a  six-pointed  star,  and  having  a  cross 
in  the  square  opposite  the  name  of  the  candidate 
on  the  Democratic  ticket,  should  have  been 
counted  for  the  Democratic  candidate. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  18,  Elections,  §  155.] 

19.  Same. 

In  an  election  contest  the  court  properly 
refused  to  count  for  either  party  a  ballot  picked 
off  the  floor  after  the  count  was  over,  marked 
void,  and  never  placed  in  the  ballot  box. 

20.  Same. 

A  ballot  having  no  crosses  in  any  of  the 
circles  nor  any  of  the  squares  on  the  entire  bal- 
lot, the  voter  having  undertaken  to  blacken  the 
whole  face  of  several  squares  with  a  lead'pencil, 
instead  of  making  a  cross,  was  properly  rejected 
as  not  being  a  vote  for  any  one. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18,  Elections.  §  151.] 

Appeal  from  Edgar  County  Court;  W.  S. 
Lamon,  Judge. 

Election  contest  by  John  I.  Blackmau 
against  Howard  M.  Winn.  Judgment  for 
contestant,  and  contestee  appeals.  Reversed. 

J.  E.  Dyas  and  F.  K.  Dunn,  for  appellant 
H.  S.  Tanner,  Frank  T.  O'Hair,  James  K. 
Lauber,  and  Stewart  W.  Kuicald,  for  appel- 
lee. 

VICKERS,  J.  At  the  election  in  Novem- 
ber, 1006,  Howard  M.  Winn  was  the  Repub- 
lican and  John  L  Blackman  was  the  Demo- 
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cratlc  candidate  for  sheriff  In  Edgar  county. 
By  the  official  canvass  of  the  votes  Winn  re- 
ceived 3,448  votes,  and  Blackman  3,422. 
Blackman  filed  a  petition  to  contest  the  elec- 
tion, alleging  errors  in  the  count  of  the 
votes  In  the  various  precincts  of  the  county. 
Winn  answered  the  petition  and  denied  the 
alleged  errors,  charged  counter  errors,  and 
alleged  that  in  the  second  precinct  of  Young 
America  township  the  ballots  had  been  fraud- 
ulently changed  so  as  to  show  a  greater  num- 
ber of  votes  for  Blackman  and  a  less  num- 
ber for  Winn  than  were  cast  for  them,  re- 
spectively, and  counted  by  the  judges.  On 
the  trial  of  the  contest  in  the  county  court 
of  Edgar  county,  the  court  found  that  Black- 
man  had  received  3,421  votes,  and  that  Winn 
had  received  3,396  votes  and  declared  Black- 
man  duly  elected,  and  rendered  judgment 
against  Winn  for  costs,  from  which  he  has 
prosecuted  this  appeal. 

On  the  bearing  the  ballots  were  all  pro- 
duced and  recounted,  and  there  were  3,348 
votes  counted  for  appellant  and  3,346  for  ap- 
pellee without  objection.  Included  In  appel- 
lee's 3,346  votes  are  8  votes  from  the  second 
precinct  of  Young  America  township,  which 
appellant  charges  were  changed  after  the 
ballots  had  been  cast,  so  as  to  increase  the 
vote  of  appellee  8  votes  'and  decrease  the 
vote  of  appellant  8  votes.  There  were  174 
ballots  that  were  objected  to  by  one  or  the 
other  of  the  parties.  Of  these  174  ballots 
the  court  counted  48  for  appellant  and  75  for 
appellee,  making  the  total  vote  as  finally  de- 
termined by  the  court,  3,396  for  appellant 
and  3,421  for  appellee.  The  remaining  51 
ballots  of  the  174  that  were  objected  to  the 
court  held  illegal  and  refused  to  count  them 
for  either  party.  The  errors  and  cross-er- 
rors assigned  bring  up  for  review  the  rulings 
of  the  court  on  substantially  all  of  these 
various  ballots. 

Appellant  Insists  that  the  evidence  shows 
that  eight  ballots  counted  by  the  court  for 
appellee  were  shown  to  have  been  tampered 
with  and  marked  for  the  appellee,  when  they 
should  have  been  counted  for  appellant 
These  ballots  were  marked  in  the  Republican 
circle  and  were  straight  Republican  bal- 
lots, except  that  a  distinct  cross  appears  on 
each  of  them  opposite  the  name  of  appellee. 
There  is  nothing  on  the  face  of  any  of  these 
ballots  that  tends  to  discredit  them  or  to 
raise  a  suspicion  that  they  were  not  in  the 
same  condition  when  opened  in  court  that 
they  were  in  when  they  left  the  bands  of  the 
voters.  The  evidence  upon  which  appellant 
relies  to  prove  that  these  eight  ballots  had 
been  changed  after  they  were  voted  Is  the 
testimony  of  the  three  election  judges  in 
the  township  where  they  were  cast  and  the 
Republican  and  Prohibition  challengers  who 
were  present,  together  with  the  fact  that  the 
returns  from  that  precinct  showed  that  these 
eight  ballots  had  been  counted  by  the  election 
judges  for  appellant   There  were  195  votes 


cast  In  the  Second  precinct  In  the  town  of 
Young  America,  of  which,  by  the  returns  of 
the  election  judges,  the  appellant  received 
85  and  appellee  94.  The  remainder  of  the 
voters  either  cast  their  ballots  for  the  Pro- 
hibition candidate  or  did  not  vote  for  sheriff. 
On  the  final  count  by  the  county  court  ap- 
pellant's vote  was  reduced  to  77  and  appel- 
lee's was  Increased  to  102. 

The  testimony  of  the  witnesses  upon  which 
appellant  relies  shows  that  when  the  judges 
were  ready  to  commence  the  canvass  of  the 
votes  the  ballots  were  first  taken  out  of  the 
ballot  box,  unfolded,  and  examined,  and  the 
straight  Republican  ballots  were  placed  in 
one  pile  on  the  table,  the  straight  Democratic 
ballots  In  another,  the  straight  Prohibition 
ballots  in  a  third,  and  the  mixed  or  scratch- 
ed ballots  were  placed  In  a  fourth  pile.  One 
of  the  judges,  Mr.  Stone,  drew  the  ballots 
from  the  ballot  box  and  passed  them  to  Mr. 
Bren,  another  of  the  judges,  who  unfolded 
them  and  determined  which  of  the  piles  they 
belonged  to,  and  placed  them  accordingly. 
After  the  ballots  were  all  drawn  from  the 
ballot  box  and  classified,  as  above  stated, 
they  were  then  counted  three  times,  In  order 
to  determine  whether  the  number  of  ballots 
corresponded  with  the  number  of  names  on 
the  tally  sheet  The  eight  votes  in  question 
were  placed  in  the  pile  of  straight  Republican 
ballots.  After  the  ballots  had  all  been  can- 
vassed they  were  then  strung  on  a  wire,  the 
Republican  ballots  first  Democratic  second, 
Prohibition  next  and  then  the  mixed  or 
scratched  ballots;  the  ballots  going  on  faee 
down.  The  ends  of  the  wire  were  then 
brought  together  and  fastened,  and  the  bal- 
lots placed  in  a  sack  and  sealed  up  and  put 
In  charge  of  one  of  the  judges  of  the  elec- 
tion. It  is  not  contended  that  the  sack  had 
been  opened  or  the  ballots  disturbed  In  any 
way  after  they  were  sealed  up  by  the  Judges 
on  the  night  of  the  election.  When  the  sack 
was  opened  in  court  the  ballots  were  taken 
off  in  the  reverse  order  from  which  they  were 
placed  on  the  wire;  the  Republican  ballots 
coming  off  first,  the  Democratic  ballots  sec- 
ond, the  Prohibition  next,  and  the  mixed  bal- 
lots last.  The  ballots  came  off  face  upward. 
This  is  accounted  for  by  the  fact  that  the 
ballots  were  taken  off  of  the  opposite  end  of 
the  wire  from  where  they  were  put  on.  Up- 
on an  examination  of  the  so-called  straight 
Republican  ballots,  the  eight  ballots  In  ques- 
tion were  found  plainly  marked  in  the  Re- 
publican circle  and  a  plain,  distinct  cross 
opposite  appellee's  name  on  the  Democratic 
ticket.  These  eight  ballots  were  not  found 
In  a  group,  but  were  scattered  promiscuously 
through  the  Republican  straight  ballots. 

Appellant's  contention  is  that  if  these  bal- 
lots had  been  marked  for  appellee  at  the  time 
the  canvass  was  made,  the  persons  present 
making  the  canvass  would  necessarily  have 
discovered  It  and  the  fact  that  they  did  not 
see  a  cross  opposite  the  name  of  appellee  in 
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any  of  these  ballots  is  sufficient  to  warrant 
the  court  in  finding  that  the  ballots  were  not 
so  marked  at  tbe  time  the  canvass  was  made. 
It  must  be  admitted  that  it  is  very  extra- 
ordinary that  these  judges  and  the  two  chal- 
lengers would  overlook  this  number  of 
scratched  ballots.  Such  a  mistake  could  not 
happen  except  through  the  gross  carelessness 
and  inattention  of  these  election  officers.  A 
glance  at  the  ballots  is  all  that  is  necessary 
to  see  a  cross  opposite  appellee's  name,  and 
still  there  is  not  a  particle  of  evidence  that 
any  one  had  any  opportunity  to  falsify  these 
ballots  unless  it  was  some  one  of  the  persons 
who  were  in  the  room  during  the  time  the 
canvass  was  being  made.  There  Is  some 
evidence  that  other  persons  than  the  chal- 
lengers and  the  election  officers  were  in  the 
room  occasionally  when  the  canvass  was  be- 
ing made  (persons  who  were  admitted  to 
make  inquiry  as  to  the  result),  but  it  is  not 
pretended  that  any  of  these  persons  handled 
any  of  the  ballots  or  had  any  opportunity 
to  do  so.  If  the  ballots  were  fraudulently 
tampered  with,  it  must  have  occurred  during 
tbe  canvass  and  in  the  presence  of  the  elec- 
tion judges.  It  Is  not  to  be  presumed  that 
uuy  of  the  election  officials  would  be  guilty 
of  committing  a  criminal  offense  by  tamper- 
ing with  these  ballots,  nor  can  It  be  supposed 
that  they  would  be  so  utterly  indifferent  to 
the  discharge  of  their  duties  as  to  permit  any 
unauthorized  person  to  handle  the  ballots, 
whereby  an  opportunity  would  be  afforded  to 
perpetrate  such  a  fraud.  The  most  charitable 
view,  and  to  our  minds  the  most  reasonable, 
is  that  the  election  officials  overlooked  these 
ballots,  and  when  they  saw  the  cross  in  tbe  Re- 
publican circle  they  did  not  make  an  exam- 
ination further,  but  concluded  that  the  ballots 
were  straight  Republican  ballots  and  classi- 
fied them  accordingly.  We  more  readily 
come  to  this  conclusion  when  we  consider 
tbat  In  tbe  counting  of  the  ballots  that  oc- 
curred after  they  had  been  separated  Into 
piles  the  ballots  were  not  bandied,  but  they 
were  counted  by  turning  up  the  corners  of 
the  ballots  as  one  would  count  the  leaves  in 
a  book.  Mr.  Bren  testifies  that,  while  he  did 
not  see  any  cross  opposite  the  name  of  ap- 
pellee on  these  ballots,  yet  he -says  that  such 
crosses  might  have  been  there  and  he  over- 
looked them.  Bren  Is  the  election  judge  who 
unfolded  tbe  ballots  and  determined  which 
class  they  belonged  to.  The  other  witnesses 
did  not  examine  them  as  much  as  Bren  did. 
In  our  opinion  the  county  court  properly 
counted  these  eight  ballots  for  appellee. 

Appellant  next  insists  that  the  court  erred 
in  rejecting  23  ballots  (being  Exhibits  11  to 
S3)  in  tbe  Second  precinct  of  Embarrass 
township.  These  ballots  were  all  very  simi- 
lar and  were  all  straight  Republican  ballots, 
and  they  were  all  rejected  for  the  same  rea- 
son— that  they  had  distinguishing  marks  on 
them.  Tbese  23  ballots  were  each  marked 
with  a  proper  cross  in  the  Republican  circle 
and  by  a  cross  opposite  the  name  of  each 


candidate  for  a  county  office  on  the  Republi- 
can ballot.  There  were  no  other  marks  of 
any  kind  or  character  upon  any  of  tbese  bal- 
lots, except  In  ballots  17  and  29  a  cross  was 
placed  opposite  each  of  the  candidates  for  tbe 
General  Assembly,  and  in  ballot  24  a  cross 
was  placed  In  the  square  opposite  the  name 
of  Charles  A.  Allen,  candidate  for  representa- 
tive. In  all  other  respects  these  ballots  are 
regular  and  free  from  any  marks  or  blem- 
ishes. The  ballots,  when  examined  from  the 
back,  show  a  trace  of  the  pencil  mark ;  tbat 
Is,  there  is  a  slightly  raised  or  embossed  ap- 
pearance on  the  back  of  the  ballots,  indicat- 
ing tbat  the  marking  had  been  done  with  a 
somewhat  heavier  hand  than  was  necessary, 
or  that  a  hard  lead  pencil  had  been  used,  so 
as  to  make  the  imprint  of  the  marking  visible 
from  the  back.  Appellee  contends  that  mark- 
ing a  ballot  in  this  way  is  a  distinguishing 
mark,  and  the  county  court  sustained  that 
view.  To  this  we  cannot  assent  Upon  an 
examination  of  a  large  number  of  other  bal- 
lots we  find  that  It  is  possible  ta  locate  the 
cross  from  the  imprint  of  the  pencil  on  the 
back  of  the  ballots.  In  fact,  there  are  many 
ballots  in  tbe  record  on  which  one  can  locate 
the  marking  by  simply  rubbing  the  fingers 
over  the  surface  of  the  back  of  the  ballot, 
without  looking  at  it  at  all.  The  paper  upon 
which  the  ballots  are  printed  is  a  white,  soft, 
cheap  book  paper,  and  by  placing  a  sheet  of 
blotting  paper  under  the  ballot  an  ordinary 
stroke  of  a  lead  pencil  will  be  plainly  traceable 
on  the  back.  It  Is  true  that  it  was  not  neces- 
sary that  the  voter  should  mark  both  the 
circle  and  the  squares  in  order  to  vote  a  par- 
ticular ticket,  but  it  is  well  known  that  many 
voters  do  so  mark  their  tickets.  It  is  not 
shown  or  claimed  that  the  persons  who  voted 
these  tickets  did  not  Intend  to  vote  them  ex- 
actly as  they  were  marked,  and  there  is  no 
evidence  that  these  ballots  were  marked  In 
this  particular  manner  In  order  to  distinguish 
them  from  other  ballots. 

Appellee  contends  that  because  23  of  these 
ballots  were  voted  In  the  same  precinct, 
marked  In  substantially  the  same  way,  it  is 
evidence  that  there  was  some  one  on  the  out- 
side interested  for  appellant  who  was  buying 
tbese  votes  and  some  one  on  the  inside  watch- 
ing for  the  appearance  of  the  crosses  on  the 
back  of  the  ticket,  and  that  in  some  way  in- 
formation would  be  conveyed  to  the  purchas- 
er on  the  outside  that  the  ballot  had  been  de- 
livered according  to  contract,  so  that  the 
voter  could  receive  the  consideration  that  was 
agreed  to  be  paid.  The  most  serious  objec- 
tion to  appellee's  contention  on  this  point  is 
that  there  is  no  evidence  in  this  record  to 
support  It.  We  are  of  the  opinion  that  it 
would  be  a  very  dangerous  rule  to  hold  that 
a  ballot  Is  to  be  rejected  and  the  voter  de- 
prived of  his  constitutional  right  to  vote,  if, 
upon  an  examination  of  the  back  of  the  bal- 
lot, the  marking  of  the  ballot  can  be  traced. 
If  such  rule  were  applied  in  this  case  it  would 
deprive  appellant  of  23  votes,  and  appellee 
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would  lose  as  many  for  the  same  reason,  and 
perhaps  more.  In  fact,  our  attention  Is  called 
to  65  ballots  which  were  counted  for  appellee, 
the.  markings  on  which  are  discernible  from 
the  back  of  the  ballot.  While  It  is  true  a 
distinguishing  mark  which  will  Justify  the 
rejection  of  a  ballot  may  appear  upon  the 
back  as  well  as  upon  the  face  of  the  ballot, 
still  the  mere  fact  that  the  Imprint  of  the 
pencil  with  which  the  voter  marks  the  face 
of  his  ballot  may  be  discernible  upon  exam- 
ination of  the  back  of  the  ballot,  and  which 
occurs  through  mere  inadvertence  and  with* 
out  the  knowledge  of  the  voter,  cannot  be 
held  to  be  such  distinguishing  mark.  There 
is  no  contention  that  these  23  Republican 
ballots  were  cast  by  Democrats,  or  that  there 
was  any  corresponding  decrease  from  the 
normal  Democratic  vote  in  this  precinct  The 
court  erred  In  rejecting  the  23  ballots  for  ap- 
pellant in  the  Second  precinct  of  Embarrass 
township,  and  they  should  be  counted  for  ap- 
pellant. 

It  Is  next  urged  by  appellant  that  the  court 
erred  in  refusing  to  count  five  ballots  for 
appellant  (being  Exhibits  166  to  170,  inclu- 
sive), cast  in  the  First  precinct  of  Young 
America.  The  objection  that  appellee  makes 
to  these  five  ballots  is  that  they  did  not  have 
the  initials  of  one  of  the  Judges  indorsed  on 
the  back  thereof  by  the  same  Judge  whose 
initials  appeared  thereon.  The  Judges  of 
this  township  were  T.  J.  Coffman,  S.  S. 
Gough,  and  William  Turley.  The  evidence 
shows  that  when  the  polls  were  opened  It 
was  agreed  among  the  Judges  that  Coffman 
should  Indorse  his  initials  on  the  ballots, 
that  Turley  should  take  them  from  the  voters 
and  place  them  In  the  ballot  box,  and  that 
Gough  should  attend  to  the  register.  This 
method  was  followed.  When  Coffman  went 
to  dinner  some  question  was  made  as  to 
whether  he  had  signed  up  enough  ballots  for 
use  in  his  absence.  Before  he  went  to  his 
dinner  Coffman  said  to  the  other  Judges :  "If 
you  need  any  more,  go  ahead  and  sign  them 
yourselves."  One  of  the  other  Judges,  In  the 
absence  of  Coffman,  signed  Coffman's  initials, 
"T.  J.  C,"  on  the  five  ballots  In  question,  and 
they  were  handed  out  to  voters  and  were 
voted.  The  county  court  sustained  the  ob- 
jection to  these  ballots.  They  were  all  cast 
for  appellant  Section  22  (paragraph  186)  of 
the  Australian  ballot  law  (2  Starr  &  C.  Ann. 
St  1896,  p.  1688,  c.  46)  provides  that  "one  of 
the  Judges  shall  give  the  voter  one,  and  only 
one,  ballot  on  the  back  of  which  such  judge 
shall  Indorse  his  initials  in  such  manner  that 
they  may  be  seen  when  the  ballot  Is  properly 
folded."  And  section  26  of  the  same  chapter 
provides  that  "no  ballot  without  the  official 
endorsement  shall  be  allowed  to  be  deposited 
in  the  ballot-box  and  none  but  ballots  pro- 
vided in  accordance  with  the  provisions  of 
this  act  shall  be  counted."  The  Indorsement 
of  the  Initials  of  one  of  the  judges  under 
these  sections  of  the  statute  is  mandatory, 


and  without  it  the  vote  cannot  be  counted. 
Kelly  v.  Adams,  183  I1L  193,  55  N.  E.  837; 
Caldwell  v.  McElvain,  184  111.  552,  56  N.  E. 
1012.  The  statute  contemplates  that  the 
Judge  who  passes  the  ballot  to  the  voter 
should  Indorse  his  initials  on  the  ballot  in 
his  own  handwriting.  Cholsser  v.  York,  211 
111.  56,  71  N.  E.  940.  In  the  case  last  above 
cited,  In  condemning  the  use  of  a  rubber 
stamp  for  Indorsing  the  ballots,  this  court 
said  (page  68  of  211  111.,  and  page  944  of 
71  N.  E.) :  "The  statute  Is,  not  only  that  the 
initials  of  one  of  the  judges  shall  be  placed 
upon  the  ballot  but  that  the  particular  judge 
who  hands  the  ballot  to  the  voter  shall  in- 
dorse his  Initials  thereon.  Every  man's  hand- 
writing possesses  certain  peculiarities  which 
tend  to  distinguish  it  from  every  other  hand- 
writing. By  writing  his  Initials  upon  ballots 
the  judge  doing  so  should  be  able  to  distin- 
guish those  which  are  genuine,'  and  could 
generally  do  so."  If  the  judge  who  passed 
out  these  five  ballots  had  indorsed  his  own 
Initials  upon  them,  there  would  be  no  ques- 
tion about  the  regularity  of  the  ballots,  but 
the  statute  was  not  complied  with  by  his  in- 
dorsing the  Initials  of  Coffman  thereon. 
There  was  no  error  in  refusing  to  count  these 
five  ballots  for  appellant. 

We  have  thus  far  disposed  of  28  of  the  51 
rejected  ballots,  leaving  23  yet  to  be  consid- 
ered. Of  the  remaining  23  ballots  that  were 
not  counted  for  either  party  by  the  court, 
appellee  Insists  that  Nos.  95,  103,  104,  110, 
111,  118,  119,  121,  161,  and  173  should  have 
been  counted  for  him,  while  appellant  insists 
that  these  ballots  were  properly  rejected  by 
the  court,  and  that  Nos.  96,  97,  101,  102,  106, 
107,  164,  and  172  should  have  been  counted 
for  appellant,  and  that  Nos.  35,  94,  116,  117, 
and  120  should  not  have  been  counted  for  ap- 
pellee. Appellee  objects  to  43  other  ballots 
that  were  counted  for  appellant,  but  has  not 
Insisted  upon  his  objections  in  his  brief,  and 
for  that  reason  these  objections  will  be  con- 
sidered as  waived.  We  will  now  consider  ap- 
pellant's specific  objections  to  Individual  bal- 
lots. 

Ballot  No.  96  Is  a  blank  ballot  There  is 
nothing  on  the  face  of  it  to  Indicate  that  it 
had  ever  been  voted,  except  there  Is  a 
slight  roughing  of  the  surface  inside  the 
Republican  circle,  Indicating  that  something 
might  have  been  erased  by  the  use  of  a 
rubber.  It  is  Impossible  to  say  what  mark 
or  sign  may  have  been  erased  from  this  cir- 
cle. The  closest  investigation  does  not  dis- 
close a  trace  of  a  cross.  The  court  properly 
rejected  No.  96. 

Ballot  No.  97  was  rejected  by  the  court 
because  there  Is  no  cross  either  In  the  cir- 
cle or  opposite  the  name  of  appellant  This 
ruling  appellant  insists  is  erroneous.  The 
ballot  Is  marked  with  a  cross  opposite  the 
name  of  each  candidate  on  the  Republican 
ticket  for  which  the  voter  Intended  to  vote 
on  that  ticket  Opposite  the  name  of  appel- 
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lant,  inside  the  square,  Is  a  pencil  mark  like 
this  QJ.  There  Is  no  point  Inside  the  square 
where  there  Is  an  Intersection  of  the  lines 
which  can  be  called  a  cross.  The  character 
seems  to  have  been  made  by  a  short  stroke 
of  the  pencil,  followed  by  another  short 
stroked  at  right  angles  with  the  first.  There 
does  not  appear  to  have  been  any  attempt 
on  the  part  of  the  voter  to  make  a  cross,  and 
this  ballot  was  properly  rejected  under  the 
authority  of  Parker  v.  Orr,  158  IlL  600,  41 
N.  E.  1002.  30  L.  R.  A.  227. 

Ballot  No.  101  was  rejected  by  the  court 
on  the  ground  that  there  was  a  distinguish- 
ing mark  upon  It  This  ballot  has  one  line 
drawn  across  the  circle  of  the  Republican 
ticket,  and  then  it  has  a  cross  In  each  of  the 
squares  of  the  Republican  ticket  It  is  this 
pencil  line  drawn  across  the  circle  which 
led  the  court  to  reject  the  ballot.  In  this  we 
think  there  was  error.  Evidently  the  voter, 
knowing  the  two  methods  by  which  he  could 
vote  a  straight  Republican  ticket  first  con- 
cluded to  make  a  cross  in  the  circle  and  drew 
one  line,  then  changed  his  mind,  and  conclud- 
ed to  mark  each  of  the  squares,  and  ac- 
cordingly put  a  cross  In  all  of  the  Repub- 
lican squares  of  the  ticket  thereby  voting 
a  Republican  ticket  by  that  method.  We 
reach  this  conclusion  from  the  fact  that  the 
ballot  shows  an  Intention  to  vote  a  straight 
Republican  ticket  A  mark  of  this  character, 
which  can  reasonably  be  explained  consist- 
ently with  the  honest  purpose  of  the  voter, 
and  which  was  manifestly  made  through 
mistake,  inadvertence,  or  because  he  changed 
his  mind  as  to  the  method  by  which  he  in- 
tended to  mark  his  ballot,  is  not  a  distin- 
guishing mark,  within  the  meaning  of  the 
law.  This  ballot  In  our  opinion,  should 
have  been  counted  for  appellant. 

Ballot  102  was  rejected  by  the  court  for 
the  alleged  reason  that  it  also  had  distin- 
guishing marks  upon  it  This  ballot  was 
marked  in  the  Republican  circle  in  this 
way®.  There  Is  In  this  ballot  a  perfect 
cross  In  the  Republican  circle,  and  the  only 
irregularity  is  in  the  semicircle  which  con- 
nects three  points  of  the  cross  together. 
This  was  evidently  simply  a  little  flourish 
of  the  pencil,  and  not  made  as  a  distinguish- 
ing mark.  We  think  this  ballot  should  have 
been  counted  for  the  appellant  under  the 
authority  of  Parker  v.  Orr,  supra. 

Appellant  Insists  that  ballot  106,  which 
was  rejected  by  the  court,  should  have  been 
counted  for  him.  The  only  mark  upon  this 
ballot  Is  found  in  the  Republican  circle,  and 
Is  like  this  Jg^.  The  court  rejected  this  bal- 
lot either  because  there  was  no  cross  in  the 
circle,  or  because  the  marking  In  the  circle 
was  a  distinguishing  mark.  There  are  two 
crosses  In  the  Republican  circle.  We  think 
the  ballot  should  have  been  counted.  The 
character  found  in  the  Republican  circle 
Indicates  to  our  minds  that  It  was  probably 
put  there  by  some  one  who  was  very  nerv- 
ous, so  much  so  that  It  was  with  great  dif- 


ficulty that  a  cross  was  made.  We  think 
that  the  marking  on  this  ballot  belongs  to 
the  same  class  as  two  ballots  passed  on  in 
Parker  v.  Orr,  supra,  and  under  the  authori- 
ty of  that  case  the  manifest  intention  of 
the  voter  should  prevail,  and  the  ballot  be 
counted  as  It  was  manifestly  Intended  by 
the  voter.  This  ballot  should  be  counted  for 
appellant 

Ballot  107  was  rejected  by  the  court  be- 
cause in  the  opinion  of  the  court  there  was 
a  distinguishing  mark  upon  it  This  ballot 
is  properly  marked  in  the  Republican  circle 
with  a  cross.  On  the  lower  right-band  cor- 
ner, on  the  face  of  the  ballot  there  Is  a 
light  pencil  line  almost  straight  about  one 
bach  and  a  quarter  long;  the  line  then  turns 
almost  at  right  angle  and  runs  in  a  curve 
about  one  inch;  there  is  then  a  little  jog 
or  fork,  and  the  line  runs  back  toward  the 
first  stroke  almost  parallel  with  the  second 
line,  forming  a  sort  of  triangular  figure  that 
does  not  resemble  anything  with  which  we 
are  acquainted.  The  lines  of  this  character 
are  very  lightly  and  somewhat  irregularly 
drawn.  We  are  of  the  opinion  that  this 
mark  ought  not  to  be  held  as  a  distinguish- 
ing mark.  It  is  true  that  it  is  possible  that 
it  might  have  been  placed  on  the  ballot  by 
the  voter  for  the  purpose  of  distinguishing 
it  from  other  ballots,  yet  it  is  also  possible 
that  such  a  character  might  have  gotten  on 
the  ballot  through  inadvertence  or  mistake. 
It  is  a  mark  that  is  very  difficult  to  de- 
scribe, and  we  do  not  see  how  a  voter  could 
with  any  certainty  describe  such  mark  so 
that  another  person  would  be  able  with  cer- 
tainty to  identify  the  ballot  The  distin- 
guishing mark  prohibited  by  the  law  is  such 
a  mark  as  will  separate  and  distinguish  the 
particular  ballot  from  other  ballots  cast  at 
the  election.  It  is  some  sort  of  a  mark  put 
upon  the  ballot  to  Indicate  who  cast  it  and 
to  furnish  the  means  of  evading  the  law 
as  to  secrecy.  Pierce  v.  People,  197  III. 
432,  64  N.  E.  372;  Rexroth  v.  Scheln,  206 
111.  80,  69  N.  E.  240.  In  the  case  last  above 
cited,  on  page  100  of.  206  111.,  page  248  of 
60  N.  E.,  this  court  said:  "Therefore  not 
every  mark  made  by  a  voter  on  his  ballot 
which  may  separate  and  distinguish  the 
particular  ballot  frotn  other  ballots  cast  at 
the  election  will  necessarily  result  in  the 
declaration  that  the  ballot  is  invalid.  If  It 
appears  from  the  face  of  the  ballot  that  such 
marks  or  writings  were  placed  thereon  as 
the  result  of  an  honest  effort  on  the  part 
of  the  voter  to  Indicate  his  choice  of  can- 
didates among  those  to  be  voted  for  at  the 
election,  and  that  the  voter  did  not  thereby 
Intend  or  attempt  to  Indicate  who  voted  the 
ballot,  the  ballot  should  not  be  rejected  as  to 
candidates  for  whom  there  Is  thereon  a 
choice  expressed  In  compliance  with  the 
requirements  of  the  statute." 

Whether  a  given  mark  upon  a  ballot  is  or 
Is  not  a  distinguishing  mark,  within  the 
meaning  of  the  Australian  ballot  law,  is 
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largely,  If  not  wholly,  a  question  of  fact 
Kelso  v.  Wright,  110  Iowa,  560,  SI  N.  W.  805; 
Perkins  v.  Bertrand,  192  111.  58,  61  N.  E.  405, 
85  Am.  St.  Rep.  315.  This  question  must  be 
determined  from  an  Inspection  of  the  orig- 
inal ballot  itself.  Tbe  original  ballots  in  this 
case  have  been  certified  to  this  court,  and  we 
have  examined  them,  consequently  the  trial 
court  did  not  have  any  better  opportunity 
for  determining  these  questions  than  Is  af- 
forded this  court  by  an  inspection  of  the 
original  ballots.  In  order  to  warrant  the  re- 
jection of  a  ballot  because  of  a  distinguish- 
ing mark,  the  court  should  be  able  to  say 
that  such  mark  was  placed  there  by  the  voter 
for  the  purpose  of  distinguishing  his  ballot 
from  others.  3  Current  Law,  p.  1172;  Rex- 
roth  v.  Schein,  supra.  It  is  not  every  mark 
or  blot  that  may  be  placed  on  the  ballot  by 
the  voter  himself  that  Is  a  distinguishing 
mark,  nor  should'  a  ballot  be  rejected  because 
there  appears  upon  it  some  mark  which  the 
court  believes  would  enable  the  voter  who 
cast  the  ballot  to  Identify  it  as  the  balbt 
voted  by  him.  The  Australian  ballot  law 
does  not  contemplate  that  the  voter  will  ever 
see  his  ballot  again  after  it  is  deposited  in 
the  ballot  box.  By  carefully  studying  the 
face  of  his  ballot,  the  voter  could  readily 
recognize  the  ballot  he  had  voted  by  the  man- 
ner in  which  the  crosses  had  been  made,  or  by 
an  almost  inconceivable  number  of  things 
which  might  be  upon  the  ballot  or  be  placed 
there  by  the  voter  without  any  thought  that 
he  was  marking  it  for  the  purpose  of  identifi- 
cation. The  title  of  the  act,  as  well  as  the 
general  scope  of  its  various  provisions.  In- 
dicates that  one  of  the  main  purposes  sought 
to  be  accomplished  by  the  Australian  ballot 
law  is  to  preserve  the  secrecy  of  the  ballot. 
There  is  no  express  provision  in  our  statute 
that  a  ballot  containing  a  distinguishing  mark 
la  to  be  rejected,  and  the  ground  upon  which 
such  a  ballot  is  rejected  is  that  it  violates 
both  the  letter  and  the  spirit  of  the  law  in- 
tended to  guard  the  secrecy  of  the  ballot.  In 
many  of  the  states  having  a  similar  election 
law  there  are  express  provisions  declaring 
all  ballots  illegal  and  void  which  bear  any 
distinguishing  marks,  and  where  the  courts 
have  had  occasion  to  construe  such  provisions 
tbe  evil  sought  to  be  remedied  has  entered  in- 
to the  construction  given  and  influenced  the 
conclusion  reached.  Thus,  the  Supreme  Court 
of  Indiana,  in  Sego  v.  Stoddard,  136  Ind. 
297,  36  N.  E.  204,  22  L.  R.  A.  468,  in  discuss- 
ing the  subject  of  distinguishing  marks  un- 
der the  statute  of  that  state,  said:  "So  that 
the  statute  was  the  outgrowth  of  the  desire  of 
all  to  rid  the  state  of  the  burning  disgrace 
and  ominous  danger  to  popular  government, 
and  the  leading  idea  and  thought  of  the 
whole  act  was,  not  to  afford  relief  against 
the  fraud  of  vote  buying  and  bribery  at  elec- 
tions after  its  commission,  but  it  was  to  de- 
vise a  plan  by  which  the  honest  voter  could 
not  only  be  freed  from  Intimidation  by  mak- 


ing his  vote  a  secret  known  only  to  himself 
and  his  God,  but  it  was  to  absolutely  shut 
the  door  against  making  merchandise  of  his 
vote  by  the  corruptible  voter,  as  near  as  hu- 
man ingenuity  could  devise  such  a  plan. 
That  the  plan  has  proven  eminently  success- 
ful is  evidenced  by  the  fact  that  all  political 
parties  warmly  approve  of  the  law,  and  that 
thirty  odd  of  our  sister  states  have  since 
substantially  adopted  it.  The  idea  was  not, 
as  appellant's  counsel  seem  to  think,  to  so 
provide  as  to  render  it  impossible  for  the  pur- 
chased or  bribed  voter  to  afterwards  Iden- 
tify the  ticket  he  voted  by  looking  at  and 
inspecting  it,  because  the  other  provisions  of 
the  act  provide  for  a  destruction  of  the  bal- 
lots after  they  are  counted  and  before  any- 
body except  the  officers  can  see  them,  but  it 
was  to  guard  against  the  possibility  of  the 
vote  seller  indicating  to  the  buyer  in  advance 
how  his  ballot  would  be  distinguished  from 
the  other  ballots  in  the  box,  so  that  the  buyer 
or  his  agent,  who  may  be  one  of  tbe  elec- 
tion officers,  could  tell,  when  the  bribed  vot- 
er's ballot  was  reached  in  tbe  count,  that  such 
bribed  voter  had  carried  out  his  contract.  It 
was  believed  that,  If  it  could  be  rendered  im- 
possible for  the  buyer  or  his  agent  to  Identi- 
fy the  ballot  voted  by  the  purchased  voter 
from  a  mere  indication  beforehand  how  it 
should  be  marked,  the  desired  end  would  be 
reached,  because  it  was  believed  that,  as  a 
general  thing,  a  vote  buyer  would  not  risk 
his  money  on  a  vote  seller  without  some 
assurance  other  than  the  mere  word  of  the 
bribed  voter."  In  the  American  and  English 
Encyclopedia  of  Law  (vol.  10  [2d  Ed.]  p.  728). 
it  is  said  that  unless  tbe  ballot  has  been 
marked  Intentionally,  and  so  as  to  enable  a 
third  person  to  determine  from  an  Inspection 
of  it,  without  other  aid,  that  It  was  deposited 
by  a  particular  person,  the  judges  of  the 
election  should  presume  that  the  marking 
was  Inadvertently  done  and  count  the  ballot. 
In  our  opinion  ballot  107,  being  otherwise  fair 
and  free  from  suspicion,  should  not  have 
been  rejected  on  the  ground  that  it  contained 
a  distinguishing  mark,  and  the  ballot  should 
have  been  counted  for  appellant. 

Ballot  164  was  rejected  by  the  court  be- 
cause It  bad  a  distinguishing  mark  upon  It 
The  mark  upon  this  ballot  is  a  small  letter 
"t"  near  tbe  bottom  of  the  ballot  and  to  the 
right  of  the  center.  The  letter  bears  evi- 
dences of  having  been  made  carefully  and  is 
placed  near  an  ink  blot  A  careful  examina- 
tion of  this  mark  leads  us  to  conclude  that 
It  might  easily  be  a  distinguishing  mark. 
While  it  is  not  at  all  clear  to  our  minds  that 
it  was  so  intended,  still'  we  are  inclined  to 
agree  with  the  court  below  that  the  ballot 
was  properly  rejected. 

The  court  refused  to  count  ballot  172  for 
appellant  and  this  Is  assigned  as  error.  This 
ballot  is  marked  with  a  cross  in  the  Prohibi- 
tion circle  and  with  a  cross  in  each  of  the 
squares  on  that  ticket   Marlon  Clark's  name 
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was  printed  on  the  ballot  as  the  Prohibition 
candidate  for  sheriff.  The  square  opposite 
Clark's  name  was  marked  with  a  cross.  The 
name  "Marion  Clark"  was  erased  by  sev- 
eral lines  of  lead  pencil  being  drawn  through 
It.  The  paper  near  the  name  "Marion  Clark" 
is  slightly  torn,  which  was  evidently  done 
by  the  voter  In  his  attempt  to  erase  Marion 
Clark's  name  from  the  ballot.  Below  the 
name  "Marlon  Clark"  the  name  of  appellant 
is  written  In  lead  pencil.  The  ballot  In  all 
other  respects  Is  free  from  objection.  We  are 
satisfied  that  the  erasing  of  Clark's  name  and 
the  writing  of  "Howard  M.  Winn"  below  it 
was  done  by  the  voter  in  attempting  to  ex- 
press his  choice  for  sheriff.  The  voter  adopt- 
ed a  rather  clumsy  method  of  casting  his  vote 
for  sheriff,  but  there  is  nothing  illegal  in  the 
method  adopted.  Appellee  insists  that  by 
writing  the  name  of  appellant  In  the  Prohi- 
bition ticket,  thereby  making  his  name  appear 
under  both  the  Republican  and  Prohibition 
appellations,  the  amendatory  act  of  1903  Is 
thereby  violated,  and  for  that  reason  this 
ballot  should  be  rejected.  The  amendatory 
act  referred  to,  which  Is  found  In  5  Starr  &  O. 
Ann.  St.  Supp.  1903,  c.  46,  par.  7,  p.  200,  pro- 
hibits any  candidate  from  having  his  name 
printed  under  more  than  one  party  appel- 
lation, and  provides  that  in  case  a  candidate 
has  been  nominated  by  two  or  more  political 
parties  he  may  withdraw  his  name  from  all 
but  one  of  said  nominations  and  elect  upon 
which  ticket  he  desires  to  have  his  name  ap- 
pear, and  if  be  fails  to  exercise  his  right  of 
selection  then  his  name  cannot  be  printed 
upon  either  ticket  This  statute  deals  with 
the  right  of  the  candidate  to  have  bis  name 
printed  upon  more  than  one  ticket,  but  does 
not  purport  to  deny  the  voter  the  privilege  of 
writing  the  name  of  any  person  for  whom  he 
desires  to  vote  upon  the  ticket.  In  Pierce  v. 
People,  197  111.  432,  64  N.  E.  372,  it  was  decid- 
ed that  every  legal  voter  has  a  right  to  vote 
for  the  candidate  of  his  own  selection,  and 
if  the  name  of  such  candidate  is  not  printed 
on  the  official  ballot  he  has  the  right  to  in- 
sert it  in  some  blank  space  on  the  ticket  and 
vote  for  the  candidate  of  his  choice.  See, 
also,  Banner  v.  Patton,  155  111.  553,  40  N.  E. 
290.  And  in  the  late  case  of  Smith  v.  Reid, 
223  111.  493,  79  N.  E.  148,  It  was  held  that 
the  writing  In  of  na.nes  on  a  ticket  and  vot- 
ing for  them  on  that  tfeket  was  not  Illegal, 
even  though  the  names  so  written  in  were 
printed  In  other  places  on  the  ballots  as 
those  of  candidates  for  the  same  office  for 
which  the  names  were  written  in,  and  that 
the  names  so  written  In  were  not  distinguish- 
ing marks.  Under  the  authority  of  these  cas- 
es, ballot  172  should  have  been  counted  for 
appellant  The  fact  that  his  name  is  not 
written  in  immediately  opposite  the  square 
does  not  affect  the  legality  of  this  vote.  The 
erasure  of  the  name  of  the  Prohibition  can- 
didate for  sheriff  and  writing,  the  name  of 
Appellant  Immediately  below  it  clearly  indi- 


cate the  intention  of  the  voter  to  cast  this 
vote  for  appellant,  and  it  should  be  so  count- 
ed.   Parker  v.  Orr,  supra. 

Ballots  35  and  94  were  counted  by  the  court 
for  appellee.  These  ballots  are  objected  to 
by  the  appellant  on  the  ground  that  they  con- 
tain distinguishing  marks.  They  may  be 
considered  together.  Ballot  35  has  the  name 
"George  Meyers"  written  in  ink  on  the  face 
of  the  ballot  about  one-half  inch  from  the 
lower  edge  of  the  ticket  There  is  no  office 
designated  In  connection  with  the  name  of 
George  Meyers,  and  George  Meyers'  name  la 
not  printed  upon  any  of  the  tickets  as  a  can- 
didate for  any  office.  Ballot  No.  94  has  the 
name  "George  Mares"  written  above  the 
Democratic  ticket  The  Democratic  tickets 
had  no  name  printed  on  them  under  the  ti- 
tle of  representative  in  the  General  Assembly. 
A  blank  space  was  left  under  the  title  of 
that  office,  In  which  a  large  number  of  per- 
sons who  voted  that  ticket  wrote  the  name  of 
George  Meyers.  By  referring  to  those  tick- 
ets the  conclusion  must  be  reached  that  by 
some  sort  of  concert  of  action  or  common  un- 
derstanding the  Democratic  party  was  try- 
ing to  elect  said  George  Meyers  to  the  lower 
branch  of  the  State  Legislature.  To  vote  for 
him  it  was  necessary  to  write  his  name  un- 
der the  title  of  that  office  in  the  space  left 
for  that  purpose.  In  view  of  the  fact,  which 
is  clearly  shown  by  the  ballots  introduced  in 
evidence,  that  George  Meyers  was  being  vot- 
ed for,  generally,  by  persons  wno  voted  the 
Democratic  ticket,  the  writing  of  the  name 
of  "George  Meyers"  on  ballot  35  and  "George 
Marcs"  on  ballot  94  was  no  doubt  the  result 
of  an  effort  to  vote  for  him.  At  all  events 
it  seems  probable  that  such  was  the  pur- 
pose of  the  voter,  and  we  are  not  inclined  to 
disturb  the  decision  of  the  court  below  in 
regard  to  these  two  ballots. 

Ballot  116  Is  objected  to  by  appellant  on 
the  ground  that  it  contains  distinguishing 
marks.  This  ballot  has  three  small  strokes 
of  the  pencil  near  the  margin  below  the  Pro- 
hibition ticket  It  belongs  to  the  same  class 
as  ballot  107,  already  discussed,  and  what  is 
there  said  with  respect  to  that  ballot  will  ap- 
ply to  116.  The  ballot  was  properly  count- 
ed for  appellee. 

Ballot  117  was  counted  for  appellee,  over 
appellant's  objection.  The  objection  Is  that 
it  bore  a  distinguishing  mark.  The  mark  on 
this  ballot  was  a  letter  "V"  on  the  back  of 
it  in  imitation  of  a  printed  "V."  This  bal- 
lot should  have  been  rejected  for  the  rea- 
sons heretofore  given  in  discussing  ballot  164. 

Ballot  120  was  objected  to  by  appellant, 
but  was  properly  counted  for  appellee.  The 
small  mark  on  the  back  of  the  ballot  cannot 
be  regarded  as  a  distinguishing  mark,  within 
the  rules  heretofore  laid  down  by  the  au- 
thorities cited. 

We  now  come  to  consider  ballots  that  were 
objected  to  by  appellee.  Ballot  95  was  a 
straight  Democratic  ballot  marked  with  a 
cross  in  the  circle.  There  was  also  a  cross 
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in  the  circle  opposite  the  Socialist  party  name, 
and  another  cross  In  the  circle  opposite  the 
Socialist  Labor  party,  and  there  was  a  small 
check  mark  In  the  circle  opposite  the  Prohibi- 
tion party  appellation,  but  there  is  no  cross 
in  this  circle.  Neither  the  Socialist  nor 
Socialist  Labor  party  had  any  candidates' 
names  printed  on  its  ticket  for  county  of- 
ficers. The  cross  In  the  Democratic  circle 
indicated  a  vote  for  all  the  candidates  on 
that  ticket.  This  vote,  however,  was  neutral- 
ized for  all  the  candidates  except  the  county 
candidates  by  the  crosses  made  in  the  So- 
cialist and  Socialist  Labor  party  tickets,  but 
these  crosses  could  have  no  effect  on  the 
vote  for  county  officers.  The  marking  of 
two  or  more  party  tickets  in  the  circle  only 
nullifies  the  ballot  in  so  far  as  both  tick- 
ets bear  the  names  of  candidates  for  the 
same  office.  Parker  v.  Orr,  supra.  The 
little  check  mark  In  the  Prohibition  circle 
will  not  justify  the  rejection  of  the  ballot 
as  a  distinguishing  mark.  The  court  erred 
in  not  counting  this  ballot  for  appellee. 

Ballot  103  was  rejected  by  the  court.  The 
ballot  is  mutilated  by  being  cut  across  the 
left-hand  end  of  the  ballot,  taking  off  a  part 
pf  the  names  of  all  the  candidates  for  state 
officers  on  the  Democratic  ticket,  with  one 
exception.  The  Democratic  circle  Is  gone  en- 
tirely, and  all  the  squares  opposite  the  names 
of  the  Democratic  candidates  are  gone. 
There  Is  a  cross  In  the  Republican  circle  and 
a  cross  above  the  name  of  Walter  S.  Lamon, 
candidate  for  county  judge,  and  a  cross  to 
the  left  of  the  name  John  I.  Blackman  on  the 
Democratic  ticket,  but  neither  of  these  cross- 
es, nor  any  part  of  the  lines  thereof,  Is  with- 
in the  squares.  This  ballot  was  properly  re- 
jected because  It  was  plainly  distinguishable 
from  the  other  ballots,  and  was  properly  not 
counted  for  either  party. 

Ballot  104  is  a  straight  Democratic  ballot, 
marked  in  the  circle  of  that  party  ticket,  ex- 
cept there  Is  a  cross  In  the  square  opposite 
the  name  of  Clay  F.  Gaumer,  candidate  for 
member  of  the  General  Assembly.  To  the 
right,  and  below  the  name  of  Gaumer,  Is  an 
index  hand  pointing  to  the  name  of  Gaumer, 
made  in  pencil.  Undoubtedly  the  purpose  of 
the  voter  was  to  call  the  attention  of  the 
judges  to  the  fact  that  he  had  voted  for 
Gaumer,  to  prevent  his  ballot  being  counted 
as  a  straight  Democratic  ballot.  While  such 
a  character  might  be  a  distinguishing  mark, 
still  we  are  satisfied  that  the  index  finger 
pointing  to  the  vote  for  the  prohibition  can- 
didate for  the  Legislature  was  placed  there 
with  an  honest  purpose  and  out  of  an  abund- 
ance of  caution  lest  the  vote  should  be  over- 
looked. In  our  opinion  the  court  erred  In  re- 
fusing to  count  this  ballot  for  appellee. 

Ballot  110  was  thrown  out  by  the  court 
This  Is  a  straight  Republican  ticket,  except 
for  William  Morton,  Democratic  candidate 
for  county  treasurer.  There  Is  a  cross  in 
the  square  opposite  the  blank  space  on  the 
Democratic  ticket  for  member  of  the  Legis- 


lature, and  there  are  two  pencil  marks  in  the 
square  opposite  appellee's  name.  The  char- 
acter Is  more  like  a  check  mark,  tne  points 
of  which  come  together  outside  the  square, 
the  points  extending  up  into  the  square,  than 
it  Is  like  a  cross.  This  mark  Is  not  a  dis- 
tinguishing mark,  and  the  ballot  should  have 
been  counted  for  appellant.  But  appellant 
has  not  saved  his  exception  to  this  ruling  of 
the  court  on  this  ballot,  but  concedes  that 
the  court  properly  ruled  thereon,  and  there- 
fore the  ballot  will  not  be  counted  for  either 
party. 

Ballot  111  is  marked  in  the  Republican 
circle  by  three  straight  lines  crossing  in  the 
center,  forming  a  six-pointed  star.  There  Is 
a  cross  In  the  square  opposite  appellee's 
name  on  the  Democratic  ticket.  This  ballot 
should  have  been  counted  for  appellee,  and 
the  court  erroneously  threw  It  out  The 
marking  of  the  circle  on  this  ballot  Is  like  the 
marking  of  the  circle  shown  In  Tandy  v. 
Lavery,  104  111.  372,  373,  62  N.  E.  774.  Under 
the  authority  of  that  case  this  ballot  should 
not  have  been  rejected,  and  it  will  according- 
ly be  counted  for  appellee. 

Appellee  Insists  that  ballot  118  should  have 
been  counted  for  him.  To  this  we  cannot  as- 
sent. This  ballot  stands  on  the  same  footing 
as  ballot  110.  We  think  It  might  properly 
nave  been  counted  for  appellant,  but  he  does 
not  claim  it  It  certainly  cannot*  be  counted 
for  appellee.  It  Is  a  Republican  ticket,  and 
there  is  no  cross  in  the  square  opposite  the 
appellee's  name. 

Ballot  119  stands  in  the  same  class  with 
110  and  118.  It  might  have  been  counted 
for  appellant,  but  he  has  not  insisted  upon  It 
and  appellee  is  not  entitled  to  It. 

Ballot  121  was  marked  "void"  by  the 
Judges  of  the  election  and  was  not  strung 
or  counted  by  them  for  either  party.  The 
evidence  of  the  judges  shows  that  this  ballot 
was  picked  up  off  the  floor  after  the  count 
was  over  and  marked  "void,"  and  it  never 
was  In  the  ballot  box.  The  court  properly 
refused  to  count  It  for  either  party. 

Ballot  161  was  properly  rejected  because 
It  does  not  bear  the  initials  of  any  of  the 
Judges  on  the  back  of  it.  Caldwell  v.  Mc- 
Elvaln,  supra. 

Ballot  173  was  properly  rejected  for  the 
reason  that  there  are  no  crosses  In  any  of  the 
circles  nor  In  any  of  the  squares  on  the  en- 
tire ballot  It  was  not  a  vote  for  any  one. 
Instead  of  making  a  cross,  the  voter  has  un- 
dertaken to  blacken  the  whole  face  of  sev- 
eral squares  with  a  lead  pencil.  The  voter 
either  did  not  know  how  to  vote,  or  did  not 
try  to  vote.  There  is  no  attempt  to  comply 
with  the  law,  and  the  ballot  was  properly 
rejected. 

The  result  reached  by  us  after  going  through 
this  record  very  carefully  and  considering 
every  ballot  separately  to  which  objection 
has  been  made  by  either  party,  may  be  sum- 
marized as  follows:  Appellant  has  3,348  votes 
that  are  unquestioned.   The  trial  court  gave 
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appellant  48  votes  out  of  the  174,  which  we 
find  he  is  entitled  to.  We  also  find  that  appel- 
lant was  entitled  to  23  votes  in  the  Second 
precinct  of  Embarrass  township,  and  that 
he  is  entitled  to  ballots  101, 102,  106, 107,  and 
172,  making  his  total  vote  as  ascertained  by 
this  court,  3,424.  Appellee  had  3,346  votes 
which  were  unquestioned,  and  the  trial  court 
properly  gave  him  72  out  of  the  174  ballots 
that  were  in  question.  The  trial  court  im- 
properly gave  him  ballot  No.  117  and  im- 
properly refused  to  count  for  him  ballots 
Nos.  95,  104,  and  111,  making  his  total  vote 
as  ascertained  by  this  court  8,423.  It  there- 
fore follows  that  appellant,  Howard  M.  Winn, 
was  duly  elected  sheriff  of  Edgar  county  by 
one  vote,  and  that  the  county  court  erred  in 
finding  that  John  I.  Blackman  had  been  elect- 
ed and  in  rendering  judgment  against  appel- 
lant for  costs. 

The  judgment  of  the  county  court  of  Ed- 
gar county  will  be  reversed,  and  the  cause 
remanded  to  that  court,  with  directions  to 
enter  a  judgment  in  favor  of  appellant. 

Reversed  and  remanded. 

DUNN,  J.,  took  no  part  in  the  consider- 
ation or  decision  of  this  case. 

CARTWRIGHT,  J.  (concurring).  I  agree 
with  the  conclusion  that  appellant  was  elect- 
ed sheriff  of  Edgar  county,  but  think  the 
county  court  erred  in  refusing  to  count  the 
five  ballots  cast  for  him  In  the  first  precinct 
of  Young  America,  which  bore  the  Initials  of 
one  of  the  judges  indorsed  thereon  by  an- 
other judge.  I  do  not  think  a  voter  should  be 
deprived  of  his  vote  by  a  mistake  of  the  elec- 
tion officers,  where  the  voter  Is  not  at  fault, 
and  the  ballot  itself  shows  that  it  Is  a  genu- 
ine official  ballot  delivered  to  the  voter  by 
the  judges.  That,  I  think,  is  the  purport  of 
the  decision  in  Caldwell  v.  McElvain,  184  111. 
552,  56  N.  E.  1012.  In  the  case  of  Choisser 
v.  York,  211  111.  56,  71  N.  E.  940,  the  initials 
of  one  of  the  judges  were  stamped  upon  the 
ballots  with  a  rubber  stamp,  which  could  be 
used  by  any  person,  and  such  initials  afforded 
no  means  of  identifying  the  ballots.  The  de- 
cision was  upon  the  ground  that  the  statute 
contemplates  an  indorsement  in  the  handwrit- 
ing of  one  of  the  judges,  for  the  very  good 
reason  that  every  man's  handwriting  pos- 
sesses certain  peculiarities  which  distinguish 
It  from  every  other,  and  if  the  initials  are 
written  by  one  of  the  judges  the  genuine  bal- 
lots delivered  to  the  voters  may  be  distin- 
guished from  spurious  ones.  In  this  case 
the  initials  of  one  of  the  judges  were  written 
by  another  judge  in  his  own  handwriting,  and 
the  purpose  of  the  statute  was  accomplished. 
The  ballots  were  the  genuine  official  ballots 
delivered  to  the  voters  who  cast  them,  and  I 
think  they  should  have  been  counted. 

CARTER,  J.  I  concur  in  the  views  of  Jus- 
tice CARTWRIGHT. 


SCOTT,  J.  (specially  concurring).  I  con- 
cur in  the  conclusion  stated  in  the  opinion  de- 
livered by  Mr.  Justice  VICKERS,  but  not  in 
all  that  is  said  therein.  I  deem  it  necessary 
to  state  my  adverse  views  only  In  so  far  as 
the  five  ballots  cast  In  Young  America  pre- 
cinct, which  are  exhibits  166  to  170,  inclusive, 
are  concerned.  It  is  my  Judgment  that  these 
five  ballots  should  be  counted  for  the  Repub- 
lican candidate.  In  Choisser  v.  York,  211 
111.  56,  71  N.  E.  940,  It  was  held  that  the  use 
of  a  rubber  stamp  by  one  of  the  election  judg- 
es for  the  purpose  of  indorsing  his  initials 
on  the  ballots  was  improper,  and  that  all 
ballots  so  Indorsed  were  unlawful  and  should 
be  rejected,  even  where  they  were  otherwise 
free  from  legal  objection.  I  was  not  in  accord 
with  the  majority  of  the  court  in  that  case, 
and  my  views  are  fully  stated  In  the  dissent- 
ing opinion  therein.  If  the  opinion  of  Mr. 
Justice  VICKERS  as  to  the  five  ballots  here 
in  question  should  ever  become  the  opinion 
of  the  majority  of  this  court,  the  doctrine  of 
Choisser  v.  York,  in  this  regard,  would  be 
extended,  which  I  think  should  not  be  done. 

(229  111.  223) 

GLOS  et  al.  v.  BRAGDON. 

(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

Records— Pboceedingb  fob  Registration  or 
Title— Evidence. 

In  a  proceeding  for  the  registration  of  title 
to  a  certain  lot,  as  belonging  to  applicant  a 
conveyance  describing  the  lot  as  a  certain  lot 
in  a  certain  block,  in  an  addition  named,  is  in- 
sufficient to  identify  the  lot  where  no  plat  of 
the  addition  appears  in  the  record. 

Error  to  Circuit  Court,  Cook  County;  J. 
W.  Mack,  Judge. 

Proceeding  by  Merrltt  C.  Bragdon  against 
Jacob  Glos  and  others  for  registration  of  title. 
Decree  for  applicant  and  defendants  bring 
error.   Reversed  and  remanded. 

John  R.  O'Connor,  for  plaintiffs  In  error. 

• 

DUNN,  J.  The  defendant  in  error  filed  his 
application  in  the  circuit  court  of  Cook  coun- 
ty for  registration  of  title  in  fee  simple  in 
him  to  lots  21,  22,  23,  and  24,  In  block  5,  in 
Union  addition  to  Evanston,  being  in  the  S. 
%  of  the  N.  W.  %  of  section  19,  township 
41,  range  14,  in  said  county.  The  petition  al- 
leged that  Jacob  Glos  claimed  some  Interest 
in  lot  21  under  an  alleged  tax  deed.  Jacob 
Glos  answered  claiming  title  to  lot  21  under 
a  tax  deed,  and  the  application  was  referred 
to  an  examiner,  who  heard  the  evidence  and 
made  a  report  finding  that  the  applicant  was 
the  owner  of  the  premises  In  fee  simple,  and 
that  the  tax  deed  of  Jacob  Glos  to  lot  21 
was  void  and  should  be  set  aside  upon  the 
payment  of  $198.40.  Exceptions  to  the  re- 
port were  overruled,  and  a  decree  entered 
for  the  registration  of  the  title.  To  reverse 
this  decree  a  writ  of  error  has  been  prosecut- 
ed from  this  court 

It  was  necessary  for  the  applicant  to  show- 
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title  to  the  premises  In  himself,  and  there- 
fore essential  that  the  conveyance  under 
which  he  claimed  should  identify  the  prem- 
ises so  that  they  could  be  ascertained  by  the 
description.  The  evidence  Is  insufficient  In 
this  respect,  for  the  reason  that  no  plat  of 
Union  addition  to  Evanston  appears  in  the 
record.  It  Is  impossible  from  the  evidence 
to  locate  block  5  of  that  addition,  or  any  lot 
therein.  Glos  v.  Ehrhardt,  224  111.  532,  79 
N.  E.  605.  In  accordance  with  the  request 
of  plaintiffs  In  error,  the  examiner  made  re- 
port of  all  the  evidence,  as  was  his  duty 
under  section  18  of  the  act  providing  for 
registration.  4  Starr  &  O.  Ann.  St.  1902,  p. 
263.  The  report  contains  an  abstract  of  title 
showing  that  a  plat  of  Union  addition  to 
Evanston,  dated  August  25,  1871,  was  filed 
for  record,  but  neither  the  plat  itself,  nor 
any  part  of  It,  Is  copied,  nor  is  there  any  de- 
scription given  by  which  any  lot  or  block  of 
the  addition  can  be  located.  A  book  was 
produced  from  the  recorder's  office  contain- 
ing a  map  entitled  "Union  Addition  to  Evan- 
ston." The  applicant  offered  the  plat  in  evi- 
dence, and,  upon  objection,  the  examiner 
merely  stated  that  It  was  part  of  the  public 
records  of  Cook  county.  He  made  no  ruling 
on  the  objection,  and  the  map  does  not  ap- 
pear In  his  report  The  record  contains  no 
evidence  by  which  the  premises  Involved  In 
the  proceeding  can  be  located; 

The  decree  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court 

Reversed  and  remanded. 


(229  HI.  226) 

PEOPLE  ex  rel.  BOARD  OP  SCHOOL  IN- 
SPECTORS v.  CITY  COUNCIL  OF 
PEORIA. 

(Supreme  Court  of  Illinois.   Oct  23,  1907.) 

L  Coubts—  Appellate  Jurisdiction— Caus- 
es Relating  to  Revenue. 

In  order  to  confer  jurisdiction  on  the  Su- 

Ereme  Court  on  the  ground  that  the  cause  re- 
itea  to  revenue,  revenue  must  be  directly,  and 
not  incidentally,  involved. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dir. 
vol.  13,  Courts,  5  552.] 

2.  Same— Test  of  Jurisdiction. 

Whether  a  cause  relates  to  revenue,  so  as 
to  justify  a  direct  appeal  to  the  Supreme  Court 
depends  on  whether  some  recognized  authority 
of  the  state  or  some  of  its  municipalities  au- 
thorized by  law  to  assess  or  collect  taxes  are 
attempting  to  proceed  under  the  law.  and  ques- 
tions arise  between  them  and  those  of  whom  the 
taxes  are  demanded. 

[Eld.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  13,  Courts,  |  552.] 

3.  Municipal  Cobpobations—  Crrr  Govebn- 
'  ment— School  Inspectors. 

The*  board  of  school  inspectors  is  a  branch 
of  the  city  government  of  the  city  of  Peoria. 

IEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corporations,  §  567.] 

4.  Coubts  —  Appellate  Jurisdiction  —  Su- 
preme Coubt— Cause  Relating  to  Reve- 
nue. 

A  mandamus  proceeding  involving  only  the 
question  whether  the  board  of  school  directors 
or  a  city  council  was  authorized  to  fix  the  rate 
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of  tax  levy  for  school  purposes  was  not  appeal- 
able direct  to  the  Supreme  Court  as  involving 
revenue. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  §  552.] 

5.  Appeal— Consent  to  Jubisdiction. 

Jurisdiction  of  the  Supreme  Court  to  hear 
and  determine  an  appeal  depends  on  the  stat- 
ute, and  cannot  be  conferred  by  stipulation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  $9  88-97.] 

Appeal  from  Circuit  Court,  Peoria  County ; 
N.  E.  Worthlngton,  Judge. 

Petition  by  the  people,  on  the  relation  of 
the  board  of  school  Inspectors,  for  mandamus 
against  the  city  council  of  Peoria.  From  a 
judgment  sustaining  a  demurrer  and  dismiss- 
ing the  petition,  petitioners  appeal.  Cause 
transferred  to  Appellate  Court 

H.  C.  Fuller,  for  appellant  Henry  Mans- 
field, Corp.  Counsel,  and  W.  H.  Moore,  for 
appellee. 

DUNN,  J.  The  board  of  school  inspectors 
of  the  city  of  Peoria,  In  July,  1908,  having 
determined  the  amount  of  money  which,  In 
their  opinion,  would  be  required  to  be  raised 
by  taxation  for  the  support  of  the  public 
schools  of  the  city  for  the  ensuing  year,  noti- 
fied the  city  council  to  levy  a  tax  of  2*25 
per  cent  for  educational  purposes.  The  city 
council  levied  for  educational  purposes  only 
1.277  per  cent,  whereupon  the  board  of 
school  Inspectors  filed  In  the  circuit  court  of 
Peoria  county  their  petition  praying  for  a 
writ  of  mandamus  requiring  the  city  council 
to  make  an  additional  levy  of  •'•Aooo  P©* 
cent  From  the  Judgment  sustaining  a  demur- 
rer and  dismissing  the  petition,  the  peti- 
tioners have  prosecuted  an  appeal  to  this 
court 

This  court  has  no  jurisdiction  to  entertain 
the  appeal.  The  purpose  of  the  suit  was  to 
determine  the  question  whether  the  board  of 
school  inspectors  or  the  city  council  had  the 
authority  to  fix  the  rate  of  the  tax  levy  for 
school  purposes.  The  determination  of  that 
question  rested  upon  the  construction  of  the 
various  statutes  affecting  the  powers  of  the 
respective  parties.  No  franchise  or  freehold, 
no  construction  of  the  Constitution  or  valid- 
ity of  a  statute,  was  involved.  The  case  was 
not  one  relating  to  the  revenue,  within  the 
meaning  of  the  statute  authorizing  appeals 
to  this  court  in  such  cases.  To  give  jurisdic- 
tion in  such  cases  the  revenue  must  be  direct- 
ly, and  not  Incidentally,  Involved.  Reed  v. 
Village  of  Chatsworth,  201  111.  480,  60  N.  E. 
217;  Wilson  v.  County  of  Marion,  205  111. 
580,  68  N.  E.  793 ;  School  Trustees  v.  School 
Inspectors,  208  111.  73.  69  N.  E.  781;  City 
of  Chicago  v.  Cook  County,  224  111.  246, 
79  N.  E.  571.  In  the  first  case  cited  the 
test  of  jurisdiction  given  is  "that  the  ques- 
tion of  revenue  can  only  be  at  issue  when 
some  recognized  authority  of  the  state,  or 
some  of  the  municipalities  authorized  by 
law  to  assess  or  collect  taxes,  are  attempt- 
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tng  to  proceed  under  the  law  and  ques- 
tions arise  between  them  and  those  of  whom 
the  taxes  are  demanded."  The  board  of 
school  Inspectors  Is  a  branch  of  the  city  gov- 
ernment. School  Trustees  v.  School  Inspect- 
ors, supra.  No  question  arises  in  regard  to 
the  right  of  the  city  of  Peoria  to  levy  taxes 
for  school  purposes.  The  controversy  is  as  to 
what  particular  branch  of  the  city  govern- 
ment shall  fix  the  rate. 

The  record  contains  a  stipulation  of  the 
parties  that  the  appeal  shall  be  taken  directly 
to  the  Supreme  Court.  But  jurisdiction  of 
the  subject-matter  depends  upon  the  statute, 
and  cannot  be  conferred  by  consent  Foote  v. 
Lake  County,  198  111.  638,  64  N.  E.  1015. 

The  appeal  was  improperly  taken  to  this 
court,  and  the  clerk  will  be  directed  to  trans- 
mit the  transcript  and  files  to  the  clerk  of 
the  Appellate  Court  for  the  Second  District 

Cause  transferred. 


(229  111.  287.) 

LOWELL  v.  PEOPLE. 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  CorJSPiBACY— Indictment— Sotticienct. 

An  indictment  for  a  conspiracy  to  cheat 
and  defraud  need  not  set  out  the  names  of  the 

{>ersons  intended  to  be  cheated  and  defrauded, 
f  the  conspiracy,  was  not  aimed  at  a  particular 
or  definite  individual,  but  to  cheat  and  defraud 
tbe  public  generally. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  §8  79-99.] 

2.  Conspiracy— Indictment—  Variance. 

The  rule  that  under  an  indictment  for  lar- 
ceny a  variance  between  the  proof  and  allega- 
tions of  the  indictment  as  to  the  ownership  of 
the  .property  is  fatal  applies  to  an  indictment 
for  conspiracy  to  cheat  and  defraud. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  f  90.] 

8.  Same. 

Allegations  of  a  conspiracy  with  intent  to 
cheat  and  defraud  a  certain  person  are  not  sus- 
tained by  proof  of  an  attempt  to  cheat  and  de- 
fraud the  public  generally. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  f  90.] 

4.  Same— Evidence—  Sutficienct. 

In  a  prosecution  for  conspiracy  with  intent 
to  cheat  and  defraud  prosecutor  collecting  pre- 
miums for  a  fraudulent  and  worthless  insurance 
policy  issued  by  defendants,  it  could  not  be 
inferred  from  proof  that  some  persons  who  in- 
sured with  defendants  and  paid  their  premiums 
sustained  losses  that  were  not  paid,  that  pros- 
ecutor, who  sustained  no  loss,  would  have  been 
refused  payment  if  his  property  had  been  de- 
stroyed. 

5.  Indictment  and  Information— Issues  and 
Proof. 

It  is  not  sufficient  to  sustain  a  conviction 
on  a  particular  charge  to  prove  that  defendant 
was  guilty  of  some  other  charge,  or  general  bad 
conduct  but  the  proof  must  establish  his  guilt 
of  the  particular  charge  set  forth  in  the  indict- 
ment 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  58  530- 
574.] 

Error  to  Appellate  Court,  First  District 
on  Writ  of  Error  to  the  Criminal  Court, 
Cook  County;  W.  M.  McEwen,  Judge, 


Wallace  A.  Lowell  was  convicted  of  crime, 
and  brings  error.  Reversed. 

M.  L.  Thackaberry,  for  plaintiff  In  error. 
John  J.  Healy,  State's  Atty.,  and  F.  L.  Bar- 
nett  (Frank  M.  Fairfield,  of  counsel),  for  the 
People. 

FARMER,  J.  Plaintiff  In  error  and  one 
Walter  M.  Cowell  were  at  the  November 
term,  1904,  of  the  criminal  court  of  Cook 
county  indicted  for  conspiracy.  The  Indict- 
ment contained  two  counts,  each  charging 
that  the  defendants  conspired  together  to 
cheat  and  defraud,  by  false  pretenses,  one 
Nelson  R.  Jackson  out  of  $12,  the  property 
and  money  of  the  said  Jackson.  The  case 
was  tried  in  February,  1905.  After  the  Jury 
were  impaneled  defendant  Cowell  withdrew 
his  plea  of  not  guilty,  entered  a  plea  of  guilty, 
and  became  the  principal  witness  for  tbe 
prosecution  In  the  trial  of  the  plaintiff  In 
error. 

The  means  used  by  plaintiff  In  error  and 
Cowell  In  the  alleged  conspiracy  to  -cheat 
and  defraud  Jackson  out  of  bis  money  were, 
as  appears  from  the  proof,  by  writing  worth- 
less fire  insurance  policies,  collecting  pre- 
miums thereon  from  the  property  'owner 
without  any  ability,  and.  It  Is  claimed  by 
the  prosecution,  without  any  intention,  to 
pay  losses  If  any  occurred.  The  method 
of  conducting  their  business  appears  to  have 
been  as  follows:  They  organized  a  cor- 
poration under  the  laws  of  Wisconsin,  which 
they  called  the  "Wisconsin  Insurance  Agen- 
cy Company."  This  corporation  was  not 
an  Insurance  organization,  but  merely  act- 
ed as  agent  In  soliciting  and  writing  in- 
surance for  such  Lloyd  companies  as  plain- 
tiff In  error  and  Cowell  organized  or  rep- 
resented. A  Lloyd  company  is  explained 
in  the  proof  to  mean  an  association  of  men 
who  agree  to  conduct  an  insurance  business, 
and  give  to  some  person  or  corporation,  as 
their  agent  authority  to  represent  them  and 
write  insurance  policies  of  a  limited  liability. 
The  names  of  a  number  of  men  would  be 
used  as  one  association  and  styled  the  "United 
Lloyds";  another,  the  "United  Fire  Under- 
writers"; another,  "Equitable  Fire  Insur- 
ance Company";  another,  "Fire  Underwrit- 
ers' Alliance,"  and  so  on.  Eight  of  such  as- 
sociations or  companies  appear  to  have  been 
organized,  or  pretended  to  have  been  or- 
ganized, by  the  plaintiff  in  error  and  CowelL 
With  possibly  one  exception,  it  appears  that 
the  men  whose  names  were  used  as  the  under- 
writers by  the  plaintiff  in  error  and  Cowell 
were  financially  worthless,  and  neither  tbe> 
plaintiff  In  error  nor  Cowell  was  worth  any- 
thing. Cowell  had  some  stocks,  securities, 
and  alleged  title  papers  to  lands  aggregating 
a  considerable  sum  of  money,  but  he  testified 
they  were  all  worthless,  and  that  this  was 
known  to  tbe  plaintiff  In  error,  as  well  as 
to  himself.  These  stocks,  securities,  and  title 
papers  were  the  only  assets,  as  far  aa  tium 
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evidence  shows,  that  were  behind  the  policies 
written  by  the  Wisconsin  Insurance  Agency 
Company.  They  were  made  to  answer  for 
each  one  of  the  associations  purporting  to 
write  insurance  by  Cowell  turning  them  over 
to  one  of  the  parties  in  such  association,  and 
then  procuring  the  affidavit  of  the  person  to 
whom  the  conveyance  or  transfer  was  made, 
stating  that,  for  the  purpose  of  procuring  a 
financial  standing  and  for  the  benefit  of 
policy  holders  and  others  Interested,  the 
affiant  was  the  owner  of  the  property  de- 
scribed in  the  affidavit,  worth  a  certain  value. 
This  part  of  the  business  appears  to  have 
been  done  by  Cowell,  and,  when  for  any  rea- 
son it  was  Inconvenient  to  get  the  affidavit 
of  the  party,  Cowell  testifies  he  wrote  the 
signature  to  the  affidavit  and  attached  his 
jurat  to  It  as  notary  public.  One  illustra- 
tion Is  what  purports  to  be  the  affidavit  of 
Thomas  M.  Bell.  In  said  affidavit  said  af- 
fiant Is  represented  as  swearing  that  he  is  the 
owner  of  real  estate  in  the  city  of  New  Or- 
leans, La.,  Omaha,  Neb.,  Pierre,  S.  D.,  Long 
Island,  N.  Y.,  farm  lands  In  Michigan  and 
Missouri,  and  that  said  property  Is  free  from 
liens  and  Incumbrances  and  is  reasonably 
worth  $470,500,  and  that  affiant  places  his 
financial  worth  at  more  than  $1,000,000  above 
all  exemptions  and  offsets.  Bell's  name  is 
one  of  those  represented  by  plaintiff  in  error 
and  Cowell  as  being  one  of  the  underwriters 
of  the  United  Fire  Underwriters.  He  is  de- 
scribed in  their  literature  giving  what  is 
purported  to  be  a  statement  of  the  assets 
and  liabilities  and  a  list  of  the  underwriters, 
as  a  "capitalist,  Chicago,  111."  In  the  same 
statement  the  assets  of  the  United  Fire  Un- 
derwriters are  represented  to  be  $332,979.04, 
and  liabilities  "none."  Cowell  testified  that 
Bell  did  not  sign  the  affidavit  and  was  not 
sworn  to  It,  but  that  he  (Cowell)  wrote  Bell's 
name  to  the  purported  affidavit  and  signed 
his  own  name  to  the  Jurat  as  notary  public, 
certifying  that  It  had  been  sworn  to  by  Bell. 
Oowell  further  testified  that  the  assets  thus 
passed  from  one  person  to  another  from 
whom  affidavits  were  secured  or  pretended 
to  be  secured  for  use  by  him  and  plaintiff  In 
error  in  securing  business  were  "hot  air  and 
blue  sky."  Plaintiff  In  error  was  not  sworn 
on  the  trial,  but  a  large  amount  of  corre- 
spondence between  him  and  Cowell  and  others 
associated  with  them  In  the  business  was  in- 
troduced in  evidence,  and  It  Is  claimed  this 
correspondence  shows  plaintiff  in  error 
thought  the  "assets"  held  by  Cowell  were 
good  and  that  Cowell  so  represented  them  to 
him.  It  Is  not  shown  by  the  abstract  of  the 
testimony  how  much  business  the  parties  did 
during  the  period  of  something  like  two 
years  they  were  operating.  The  proof  tends 
to  show  they  did  considerable  business;  but 
It  Is  not  shown  how  many  losses  occurred. 
One  witness  who  was  employed  by  the  plain- 
tiff in  error  and  Cowell  testified  that  during 
the  first  four  months  of  1903  he  heard  peo- 
ple talking  to  plaintiff  in  error  every  day 


about  losses  because  they  were  not  paid.  The 
witness  testified  he  did  not  know  how  many 
losses  occurred  while  he  was  employed,  but 
gave  it  as  his  opinion  that  35  or  40  occurred. 
Cowell  testified  there  were  from  20  to  25 
losses  during  the  time  they  were  conducting 
the  business.  The  proof  shows  that  two 
small  losses  were  paid.  The  testimony  does 
not  show  whether  any  other  losses  were  paid 
or  not. 

Differences  and  111  feeling  arose  between 
plaintiff  in  error  and  Cowell  and  they  sep- 
arated; plaintiff  in  error  retiring  from  the 
business.  Whether  this  occurred  in  April  or 
October,  1903,  is  a  disputed  question.  At  a 
meeting  of  the  Wisconsin  Insurance  Agency 
Company  held  in  its  office  in  Kenosha  on 
April  18,  1903,  the  following  resolution  was 
adopted:  "Resolved,  that  whereas  the  In- 
surance business  of  this  company  has  proved 
to  be  unsatisfactory,  that  we,  from  and  after 
this  date,  discontinue  this  branch  of  the  busi- 
ness, and  furthermore  resolve  that  we  here- 
by sell  and  deliver  all  the  property,  of  every 
kind  and  nature,  belonging  to  the  Wisconsin 
Insurance  Agency  Company,  connected  with 
their  Insurance  department,  together  with  all 
that  belonging  to  the  Union  Lloyds  and  the 
United  Fire  Underwriters  of  Chicago,  111.,  to 
E.  M.  Green  &  Co.,  and  do  hereby  appoint  the 
said  E.  M.  Green  &  Co.  attorneys  for  the  said 
Union  Lloyds  and  the  United  Fire  Under- 
writers, with  full  power  of  substitution  and 
revocation."  This  Is  signed  by  plaintiff  in 
error,  the  owner  of  124  shares  of  the  stock  of 
the  corporation,  Oowell,  the  owner  of  124 
shares,  and  John  F.  Pershing,  the  owner  of 
1  share.  The  total  capital  stock  of  the  cor- 
poration appears  to  have  been  250  shares. 
Numerous  letters  from  Lowell,  running  all 
through  the  years  1902  and  1903,  were  of- 
fered In  evidence,  which  tended  to  show  that 
he  did  not  retire  from  the  business,  as  the 
resolution  would  Indicate.  The  date  of  the 
retirement  of  plaintiff  in  error  from  all  con- 
nection with  the  business  is  urged  as  being 
very  important,  for  the  reason.  It  is  contend- 
ed, that  if  he  did  retire  in  April,  1902,  then 
the  offense  was  barred  by  the  statute  of  lim- 
itations before  the  Indictment  was  returned. 
The  policy  to  Jackson  was  issued  September 
9,  1902,  and  the  indictment  returned  No- 
vember 23,  1904.  There  is  a  large  mass  of 
testimony  in  the  record,  consisting  of  over 
1,000  pages — a  great  deal  of  which  is  of  a 
documentary  character,  including  a  large 
number  of  letters  written  by  plaintiff  in  er- 
ror down  to  as  late  as  January,  1904 — which 
is  inconsistent  with  his  claim  that  he  sev- 
ered his  connection  with  the  business  and  re- 
tired from  It  in  1902.  There  is  also  the  oral 
testimony  of  witnesses  to  the  same  effect. 

The  testimony  abundantly  shows  that  the 
assets,  which  were  practically  the  sole  reli- 
ance of  persons  taking  policies  in  any  of  the 
associations  represented  by  plaintiff  in  er- 
ror and  Cowell  for  the  payment  of  losses, 
if  any  were  sustained  by  the  Insured,  were 
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entirely  worthless,  and  the  persons  whose 
names  were  used  as  underwriters  of  the 
various  insurance  organizations  were  tools  of 
the  plaintiff  In  error  and  Cowell,  and  owned 
no  property  or  means  that  could  be  reached 
for  the  payment  of  losses.  Practically  the 
only  capital  or  property  of  plaintiff  In  error 
and  Cowell,  or  the  insurance  organizations 
they  represented,  was  the  premiums  collected 
from  persons  who  took  policies  with  them. 
It  Is  insisted  by  plaintiff  In  error  that  he 
did  not  know  Cowell  possessed  no  means 
or  that  the  assets  before  referred  to  were 
worthless,  but  this  contention  we  think  is 
not  sustained  by  the  evidence.  Cowell  testi- 
fied that  he  told  him  they  were  valueless, 
but  It  is  argued  that  Cowell  should  not  be 
believed,  because  after  the  Jury  were  Im- 
paneled he  withdrew  his  plea  of  not  guilty, 
entered  a  plea  of  guilty,  and  then  became 
the  chief  witness  for  the  state  under  an  ar- 
rangement with  the  prosecutor  that  for  so 
doing  he  would  be  allowed  to  go  without 
punishment  In  his  testimony  he  admitted 
his  unfriendliness  to  plaintiff  In  error,  and 
that  he  had  said  he  would  like  to  get  him  In 
the  penitentiary.  Plaintiff  in  error's  knowl- 
edge of  the  worthlessness  of  the  assets  and 
securities  of  Cowell  does  not  depend  alone 
upon  Co  well's  testimony.  From  the  manner 
In  which  this  alleged  property  was  used  to 
secure  business,  and  from  other  testimony  In 
the  record,  Including  letters  written  by  plain- 
tiff in  error,  the  conclusion  is  irresistible  that 
he  knew  they  were  of  no  value ;  and,  If  this 
were  the  only  question  to  be  determined  in 
this  case,  we  could  not  say  that  this  fact  was 
not  sufficiently  proven  by  the  evidence. 

The  proof  on  the  part  of  the  state  as  to 
losses  sustained  by  policy  holders,  and  the 
practice  of  plaintiff  In  error  and  Cowell  as 
to  paying  or  refusing  to  pay  them,  is  not 
of  a  very  definite  character.  Frank  Wetter- 
hahn,  who  worked  from  July  or  August, 
1902,  until  January,  1904,  In  the  office  of 
plaintiff  In  error  and  Cowell  as  superintend- 
ent of  agents,  a  part  of  the  time  under  the 
direction  of  plaintiff  in  error,  testified  that 
during  this  period  he  thought  there  were  35 
or  40  losses;  that  he  knew  of  two  losses, 
one  of  $4.50  and  one  of  $02,  being  paid ;  that 
people  were  talking  to  Lowell  the  first  four 
months  of  1903  about  losses  not  being  paid; 
and  that  Lowell  would  tell  them  he  would 
pay  every  honest  loss.  This  Is  substantially 
the  testimony  relating  to  the  failure  or  re- 
fusal of  the  Insurance  organizations  operat- 
ed by  plaintiff  in  error  and  Cowell  to  pay 
losses. 

The  most  serious  question  raised  in  this 
record  is  whether  the  proof  sustains  the  al- 
legations of  the  indictment.  The  indictment 
does  not  charge  plaintiff  In  error  with  ob- 
taining money  by  false  pretenses,  but  with 
entering  into  a  conspiracy  with  Cowell  to 
obtain  money  and  property,  to  wit,  $12,  from 
one  Nelson  R.  Jackson.  It  is  contended  by 
plaintiff  In  error  that  as  the  indictment 


charges  a  conspiracy  to  defraud  a  particular 
Individual  it  must  be  proven  as  alleged,  and 
that  it  is  not  sufficient  to  prove  a  conspiracy 
to  defraud  the  public  generally,  or  all  per- 
sons whom  they  could  procure  to  deal  with 
them.  The  proof  shows  that  Jackson  took  a 
policy  In  the  Union  Lloyds  through  plaintiff 
In  error  and  Cowell,  and  paid  premiums 
amounting  In, all  to  $11.50.  He  did  not,  how- 
ever, sustain  any  loss.  Whether  he  would 
have  been  paid  If  be  had  sustained  a  loss 
can  only  be  conjectured  from  the  proof  re- 
lating to  the  methods  and  practices  of  the 
parties  toward  others  Who  did  sustain  losses. 
Cowell  testified  that  he  never  knew  Jackson, 
and  that,  when  he  and  plaintiff  in  error  as- 
sociated themselves  together,  he  bad  no  in- 
tention of  cheating  or  defrauding  him  out 
of  any  money  or  property,  and  that  he  never 
had  any  such  intention  at  any  time  after- 
wards. It  is  clear  from  the  proof  that  plain- 
tiff in  error  and  Cowell  never  conspired  to- 
gether to  procure  money  from  any  particular 
person  or  persons,  and  that  Jackson,  a  color- 
ed man  running  a  barber  shop,  was  to  them 
unknown.  The  object  and  purpose  of  the  par- 
ties In  associating  themselves  together  in  the 
Insurance  business  was  to  procure  money 
from  any  and  all  persons  whom  they  could 
Induce  to  take  policies  in  the  organizations 
they  represented. 

In  Commonwealth  v.  Harley,  7  Mete.  608, 
the  Indictment  charged  defendants,  Robert 
Harley  and  Philenia  Harley,  with  conspir- 
ing, combining,  and  agreeing  together  to 
cheat  and  defraud  one  Stephen  W.  Marsh 
out  of  a  pianoforte.  The  trial  court  in- 
structed the  Jury  that  it  was  not  necessary 
for  the  prosecution  to  prove  an  agreement 
or  conspiracy  to  cheat  and  defraud  Marsh  In 
particular;  but  If  the  proof  showed,  beyond 
a  reasonable  doubt,  that  the  defendants  unit- 
ed and  agreed  together  to  cheat  the  public 
generally,  or  any  Individual  whom  they 
might  meet,  and  be  able  to  defraud,  and  in 
pursuance  of  that  agreement  one  of  the  de- 
fendants made  and  delivered  to  the  other  de- 
fendant promissory  notes  to  enable  him  to 
carry  into  effect  the  unlawful  agreement, 
that  the  notes  were  received  by  said  defend- 
ant with  intent  to  use  them  for  the  purpose 
of  cheating  said  Marsh,  and  that  he  did  use 
them  for  that  purpose  and  thereby  cheat 
and  defraud  Marsh  of  a  pianoforte,  the  of- 
fense against  the  defendants  was  proven, 
although  it  did  not  appear  that  Philenia 
Harley  (the  one  who  gave  the  notes)  knew 
Marsh  was  the  individual  to  be  defrauded, 
or  that  the  defendants  had  agreed  together 
to  perpetrate  this  particular  fraud  on  him. 
The  court  held  It  was  competent,  in  an  In- 
dictment, to  charge  a  conspiracy  to  defraud 
the  public  generally,  but  said:  "The  govern- 
ment having  elected  to  set  forth  In  the  in- 
dictment a  special  Intent  to  defraud  Stephen 
W.  Marsh  as  the  object  of  the  conspiracy  on 
the  part  of  both  conspirators,  Philenia  Har- 
ley and  Robert  Harley,  that  allegation  was  a 
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material  one,  and  the  government  was  bound 
to  establish  it  by  proof.  But  that  allegation 
could  not  be  established  by  proof  that  the 
defendants  conspired  and  agreed  together  to 
cheat  the  public  generally,  or  any  individual 
whom  they  might  be  able  to  defraud.  Such 
fact  of  a  conspiracy  to  cheat  Stephen  W. 
Marsh  cannot  be  said  necessarily  to  result, 
nor  can  It  be  legally  inferred,  from  the  fact 
of  a  conspiracy  to  cheat  the  public  generally, 
or  any  person  whom  they  might  meet."  This 
rule  was  followed  and  the  above  case  cited 
with  approval  in  Commonwealth  v.  Kellogg,  7 
Cush.  473. 

In  2  Wharton  on  Criminal  Law,  8  1396, 
after  quoting  from  Tlndal,  C.  J.,  It  is  said: 
"Where,  therefore,  the  persons  injured  were 
defined  at  the  time  of  the  conspiracy  and 
ascertainable  by  the  pleader,  their  names 
should  be  specified  In  the  indictment  Where, 
however,  the  conspiracy  was  to  defraud  a 
class  not  capable  of  being  at  the  time  re- 
solved Into  Individuals,  or  to  defraud  the  pub- 
lic generally,  then  the  specification  of  names 
Is  impracticable  and  hence  unnecessary.  An 
Intent  to  cheat  A.  as  an  Individual  is  not 
sustained  by  evidence  of  an  Intent  to  cheat 
the  public  generally." 

In  2  McClain  on  Criminal  Law,  8  982,  It  is 
said:  "Where  the  charge  Is  of  a  conspiracy 
to  defraud  in  general,  it  Is  not  necessary  to 
specifically  allege  the  name  of  the  person 
or  persons  Intended  to  be  defrauded.  It  is 
enough  to  charge  the  intent  to  defraud  per- 
sons of  a  particular  class  or  description. 
But,  If  the  conspiracy  charged  is  to  defraud 
a  particular  person,  he  should  be  named, 
and  the  proof  must  correspond  to  the  allega- 
tion In  this  respect.  If  the  charge  Is  of  a 
conspiracy  to  defraud  the  public  generally, 
proof  of  an  Intent  to  defraud  a  particular 
person  will  constitute  a  variance;  but  It  Is 
not  necessary  to  allege  the  names  of  all  per- 
sons Intended  to  be  injured.  It  is  sufficient 
to  state  the  names  of  some  and  that  the 
names  of  others  are  to  the  grand  Jurors  un- 
known." 

It  is  not  necessary  to  the  validity  of  an 
indictment  for  a  conspiracy  to  cheat  and 
defraud  that  it  should  set  out  the  names 
of  the  persons  Intended  to  be  cheated  and 
defrauded  If  the  conspiracy  was  not  aimed 
at  a  particular  or  definite  individual,  but 
was  aimed  to  cheat  and  defraud  the  public 
generally.  In  such  case  an  indictment  con- 
taining appropriate  averments  that  a  con- 
spiracy was  entered  into  by  the  defendants 
for  the  purpose  of  defrauding  the  public  gen- 
erally, or  the  State,  or  the  United  States,  as 
the  case  may  be,  would  be  a  good  Indictment. 
2  Bishop  on  Crlm.  Proc.  8  210.  The  rule  has 
been  long  established  that  under  an  indict- 
ment for  larceny  a  variance  between  the 
proof  and  the  allegations  of  the  Indictment 
as  to  the  ownership  of  the  property  is  fatal. 
The  rule  appears  to  be  the  same  in  prosecu- 
tions for  conspiracy  to  cheat  and  defraud. 
This  indictment  charges  the  defendants  with 


conspiring  to  cheat  and  defraud  Jackson, 
who  was  unknown  to  the  defendants,  or 
either  of  them,  so  far  as  the  proof  shows,  be- 
fore he  took  a  policy  In  one  of  their  com- 
panies. Jackson  never  sustained  any  loss, 
and  no  liability  accrued  to  him  on  account 
of  the  insurance  policy  written  for  him  in 
one  of  the  organizations  represented  by  plain- 
tiff in  error  and  Cowell.  It  cannot  be  said 
that  the  allegations  of  a  conspiracy  with  the 
Intent  to  cheat  and  defraud  Jackson  are 
sustained  by  proof  of  an  Intent  to  cheat  and 
defraud  the  public  generally.  Neither  can 
it  be  Inferred  from  proof  that  some  persons 
who  Insured  with  plaintiff  in  error  and 
Cowell  and  paid  their  premiums  sustained 
losses  that  were  not  paid,  that,  therefore. 
Jackson,  who  sustained  no  loss,  would  have 
|  been  refused  payment  if  the  Insured  property 
had  been  destroyed.  In  criminal  cases  it  is 
not  sufficient,  to  sustain  a  conviction  on  a 
particular  charge,  to  prove  that  the  defend- 
ant was  guilty  of  some  other  charge  or  of 
general  bad  and  criminal  conduct;  but  the 
proof  must  establish  his  guilt  of  the  particu- 
lar charge  set  forth  in  the  indictment.  This 
rule  was  not  complied  with  In  this  case, 
and  we  are  of  opinion,  therefore,  the  court 
erred  In  overruling  the  motion  for  a  new 
trial. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded. 
Reversed  and  remanded. 


(229  111.  240) 
NELSON  v.  PETTERSON. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Limitation  of  Actions  — New  Promise  — 
Waives  of  Bab— Actions  Ex  Delicto. 

The  rule  that  a  subsequent  promise  will  re- 
move the  bar  of  limitations  does  not  apply  to 
actions  ex  delicto,  and  an  action  founded  on  tort 
once  barred  cannot  be  revived  by  a  subsequent 
promise,  though  the  tort  was  waived  and  the 
action  brought  in  assumpsit  upon  a  liability  ex 
contractu  implied  by  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33.  Limitation  of  Actions,  8  574.] 

2.  Same. 

The  rule  that  in  actions  ex  contractu  where 
a  subsequent  promise  is  relied  upon  to  take  a 
case  out  of  the  bar  of  limitations  the  original 
promise,  and  not  the  subsequent  one,  is  the 
cause  of  action,  and  the  subsequent  promise  on- 
ly operates  to  restore  or  revive  the  remedy  on 
the  original  cause  of  action,  does  not  apply  to 
actions  ex  delicto  where  the  only  cause  of  action 
is  a  tort 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Limitation  of  Actions,  88  574.] 

3.  Bankbuptcy— Discharge  of  Bankrupt- 
Debts  and  Liabilities  Discharged. 

A  discharge  in  bankruptcy  is  a  complete 
bar  to  an  action  of  indebitatus  assumpsit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  6,  Bankruptcy,  8  772.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Axel  Chy trans,  Judge. 

Action  In  assumpsit  by  Louis  A.  Nelson 
against  Charles  A.  Petterson.   From  a  judg- 
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nient  of  the  Appellate  Court,  affirming  the 
Judgment  of  the  superior  court  sustaining  a 
demurrer  to  plaintiff's  replication,  he  ap- 
peals. Affirmed. 

Appellant  (hereafter  referred  to  as  plain- 
tiff) sued  appellee  (hereafter  referred  to  as 
defendant)  in  the  superior  court  of  Cook 
county  for  $1,750,  which  plaintiff  claimed  de- 
fendant bad  cheated  and  defrauded  him  out 
of  in  the  sale  of  a  tract  of  land  by  defend- 
ant to  plaintiff. 

The  declaration  is  in  assumpsit,  and  con- 
tains three  courts.  The  first  count  charges 
that  the  plaintiff  purchased  of  defendant  a 
certain  described  tract  of  land  in  Chicago, 
111.,  for  $1,750;  that  to  induce  the  plaintiff 
to  purchase  said  lands,  and,  for  the  purpose 
of  deceiving,  defrauding,  and  injuring  plain- 
tiff, defendant  falsely  and  deceitfully  repre- 
sented to  the  plaintiff  that  he  (defendant)  and 
bis  wife  were  the  owners  of  said  land  in  fee 
simple,  and  that  there  was  no  incumbrance 
nor  mortgage  thereon;  that  the  plaintiff  be- 
lieved said  representations  to  be  true,  and, 
relying  upon  them,  bought  said  land  for  said 
sum  of  $1,750  and  paid  the  purchase  price  to 
the  defendant  November  15,  1892,  and  before 
he  discovered  the  falsity  of  the  promises  and 
representations  made  by  the  defendant.  The 
count  further  avers  that  on  November  2, 
1892,  defendant  and  bis  wife  incumbered  said 
land,  together  with  other  lands,  by  executing 
a  trust  deed  thereon  to  Isaac  Drake  to  secure 
the  payment  to  Lucy  B.  Sims  of  $13,000  and 
interest,  and  that  said  trust  deed,  and  the  in- 
debtedness secured  thereby,  were  in  full  force 
and  effect  and  an  Incumbrance  upon  the  land 
at  the  time  of  the  purchase  by  plaintiff.  It 
is  further  averred  that  said  Incumbrance  was 
not  removed  from  said  land  by  defendant, 
and  that  on  February  2,  1898,  a  bill  was  filed 
by  the  trustee  and  the  owner  of  the  indebted- 
ness secured  by  the  trust  deed  to  foreclose 
said  trust  deed,  and  such  proceedings  were 
had  thereunder  that  a  decree  was  entered  for 
a  sale  of  said  land  for  the  payment  of  said 
indebtedness,  and  the  lands  were  afterwards 
sold  under  said  decree  to  persons  other  than 
the  plaintiff;  tbat  the  time  for  redemption 
from  said  sale  had  expired  and  no  redemption 
from  said  lands  had  been  made.,  and  that  by 
virtue  of  said  foreclosure  proceedings  and  sale 
the  lands  had  been  taken  from  plaintiff  and 
wholly  lost  to  him.  The  count  further  avers 
that  within  five  years  next  before  the  com- 
mencement of  this  suit  and  the  filing  of  the 
amended  declaration  the  defendant  admitted, 
in  writing,  to  the  plaintiff,  the  existence  of  the 
cause  of  action  set  forth  in  the  declaration 
and  his  indebtedness  to  plaintiff  based  there- 
on, and  promised  plaintiff,  in  writing,  to  pay 
the  same.  The  second  count  is  not  material- 
ly different  from  the  first,  except  that  it  al- 
leges the  trust  deed  was  In  existence  at  the 
time  plaintiff  purchased  the  land,  but  had 
not  yet  been  recorded,  and  that  defendant 
failed  to  advise  plaintiff  of  its  existence,  and 


that  defendant  knew  plaintiff  would  conclude, 
from  his  failure  to  Inform  him  of  the  Incum- 
brance, that  no  Incumbrance  existed;  that 
plaintiff  did  so  conclude,  and,  relying  upon 
defendant's  silence,  paid  the  $1,750.  The 
third  count  charges  that  defendant  represent- 
ed the  land  to  be  free  and  clear  of  incum- 
brances ;  that  plaintiff,  believing  in  and  rely- 
ing upon  said  representations  as  true,  enter- 
ed Into  a  contract  with  defendant  for  the  pur- 
chase of  the  land,  and  that  before  plaintiff 
discovered  the  falsity  of  said  promises  and 
representations  made  by  the  defendant,  and 
while  relying  on  and  believing  them  to  be 
true,  carried  out  and  performed  his  contract 
for  the  purchase  of  said  land  for  $1,750 ;  that 
at  the  time  of  the  making  and  performing 
said  contract  by  the  plaintiff  the  land  was  not 
free  and  clear  of  Incumbrances,  but  was  In- 
cumbered to  the  extent  of  $13,000.  The  dec- 
laration concludes  In  assumpsit,  laying  plain- 
tiff's damages  at  $4,000. 

The  precipe  was  filed  and  summons  issued 
January  7, 1904.  From  tbem  it  would  appear 
tbat  the  suit  was  originally  brought  in  as- 
sumpsit. On  November  17th  leave  was  ob- 
tained to  change  the  form  of  action  from  tres- 
pass to  assumpsit,  and  on  that  day  the  dec- 
laration above  quoted  in  substance  was  filed. 
It  is  denominated  in  the  record  the  amended 
declaration,  and  is  the  only  declaration 
copied  In  the  record. 

Defendant  pleaded  the  general  issue  and 
two  special  pleas,  viz.:  (1)  The  five-year 
statute  of  limitations;  (2)  a  discharge  In 
bankruptcy  on  the  12th  day  of  September, 
1904,  by  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 
This  plea  avers  that  the  cause  of  action  in 
the  declaration  mentioned  "is  In  respect  of  a 
debt  and  claim  by  the  said  act  of  Congress 
made  provable  against  the  estate  of  the  de- 
fendant which  existed  on  the  said  12th  day 
of  May,  1904,  and  that  the  said  supposed 
causes  of  action  are  not,  nor  is  any  one  of 
them,  in  respect  of  any  such  debt  or  debts 
as  are  or  Is  by  the  said  act  excepted  from 
the  operation  of  a  discharge  In  bankruptcy." 
etc.  Plaintiff  demurred  to  the  two  special 
pleas,  which  demurrer  was  overruled.  Plain- 
tiff elected  to  stand  by  his  demurrer  to  the 
plea  of  discharge  In  bankruptcy,  and  to  the 
plea  of  the  statute  of  limitations  replied 
that  within  five  years  before  the  commence- 
ment of  the  suit,  and  within  five  years  before 
the  filing  of  the  amended  declaration,  and 
before  defendant's  alleged  discharge  in  bank- 
ruptcy, defendant  admitted,  in  writing,  to 
plaintiff,  the  causes  of  action  declared  on.  his 
indebtedness  to  plaintiff,  and  promised  plain- 
tiff, in  writing,  to  pay  the  same.  A  demur- 
rer by  defendant  to  this  replication  was  sus- 
tained, and,  plaintiff  electing  to  stand  by  bis 
replication,  judgment  was  entered  for  de- 
fendant for  his  costs.  On  appeal  to  the  Ap- 
pellate Court  by  plaintiff  this  judgment  was 
affirmed,  and  he  has  prosecuted  a  further 
appeal  to  this  court 
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Helmer,  Moulton  &  Whitman,  for  appellant 
Johnson  &  Moltrop  and  Henry  C  Beitter,  for 
appellee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  basis  of  the  action  was  the  tort 
committed  by  defendant  In  1892.  Clearly  the 
statute  of  limitations  would  be  a  good  plea  to 
a  declaration  in  case  filed  in  1904  counting  on 
a  tort  committed  in  1892.  Appellant's  counsel 
say  in  their  brief  the  only  question  Involved 
is  whether  the  promise  set  up  In  the  replica- 
tion to  the  plea  of  the  statute  of  limitations 
restored  the  remedy,  and  contend  that  a  re- 
covery is  authorized  because,  first,  "appel- 
lant declares  in  assumpsit  upon  a  liability 
ex  contractu  created  and  Imposed  by  law  by 
reason  of  the  fraud  stated  In  the  declaration; 
second,  If  the  action  be  one  In  reality  to  re- 
cover for  a  tort  and  the  law  of  torts  governs, 
still  the  acknowledgment  and  new  promise  in 
writing  waived  the  statute  of  limitations,  re- 
moved the  bar  and  restored  the  remedy  for 
the  tort  committed." 

The  rule  that  a  subsquent  promise  will  re- 
move the  bar  of  the  statute  of  limitations  ap- 
plies to  actions  on  contracts  but  not  to  ac- 
tions ex  delicto.  19  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  289.  In  Oothout  v.  Thompson, 
20  Johns.  (N.  Y.)  277,  the  action  was  for 
fraud  in  the  sale  of  a  slave.  The  statute  of 
limitations  was  six  years,  and  suit  was 
brought  after  the  expiration  of  that  time. 
To  the  plea  of  the  statute  of  limitations  plain- 
tin*  replied  a  subsequent  promise  within  six 
years  next  before  the  commencement  of  the 
suit.  The  court  held  the  action  could  not  be 
revived,  and  said:  "A  case  of  this  kind  does 
not  stand  upon  the  same  principle  as  the  ac- 
knowledgment of  a  debt  within  six  years. 
There  the  acknowledgment  is  evidence  of  a 
new  promise;  here  it  Is  not  evidence  of  a  new 
trespass,  and  therefore  there  is  no  analogy 
between  the  two  cases."  In  Peterson  v.  Brei- 
tag,  88  Iowa,  418,  55  N.  W.  86,  a  suit  was  be- 
gun to  foreclose  a  mortgage  made  to  secure 
a  note  which  was  given  In  settlement  of  dam- 
ages claimed  by  the  payee  and  mortgagee  to 
have  been  sustained  by  him  as  a  result  of  a 
tort  committed  by  the  mortgagor.  The  tort 
was  committed  in  1877  and  the  note  and  mort- 
gage were  executed  In  1889.  By  the  statute 
of  limitations  of  the  state  of  Iowa  an  action 
in  tort  was  barred  In  two  years.  The  court 
held  there  was  no  consideration  for  the  note 
and  mortgage,  and  that  they  could  not  be 
enforced  because  the  liability  resulted  from 
a  tort,  which  was  barred  by  the  statute  of 
limitations  before  the  note  and  mortgage  were 
given,  and  the  giving  of  them  could  not  oper- 
ate to  revive  the  cause  of  action.  On  page 
421  of  88  Iowa,  page  87  of  55  N.  W.,  the  court 
say:  "But  it  must  be  conceded  that  It  is  al- 
ways permissible  for  the  defendant  In  such 
an  action  to  show,  by  pleading  and  proof, 
what  the  consideration  for  the  note  and  mort- 
gage was.    When  this  is  done,  the  transac- 


tion is  just  the  same  as  If  the  defendant  had 
Inserted  In  the  note  and  mortgage  an  admls- 
slon  of  guilt,  and  that  the  note  and  mortgage 
were  given  to  pay  the  damages  occasioned 
thereby.  Any  other  holding  would  sacrifice 
the  substance  of  the  transaction  to  the  mere 
form.  In  whatever  way  the  question  is 
viewed,  in  connection  with  the  pleadings  and 
agreed  statement  of  facts,  there  is  no  es- 
cape from  the  conclusion  that  the  rights  of 
the  parties  are  the  same  as  if  the  defendants 
had  signed  a  writing  acknowledging  liability 
and  promising  to  pay  for  the  wrong."  In 
Holtham  v.  City  of  Detroit,  136  Mich.  17,  98 
N.  W.  754,  it  was  said:  "An  action  of  tort 
once  barred  by  the  statute  of  limitations  can- 
not, like  an  action  arising  out  of  contract,  be 
revived  by  either  an  express  or  implied  agree- 
ment" 

We  are  of  opinion  that  If,  as  contended  by 
plaintiff,  the  fraudulent  representations  and 
concealments  of  defendant  alleged  in  the  dec- 
laration created  a  liability  from  which  the 
law  implied  a  promise  to  pay,  so  that  in- 
debitatus assumpsit  would  lie,  still  the  lia- 
bility results  from  a  tort,  and  not  a  contract 
If  the  tort  might  be  waived  and  an  action  of 
assumpsit  maintained,  still  the  very  founda- 
tion of  the  action  is  the  tort,  and  it  is  only 
by  a  fiction  of  law  that  a  promise  to  pay  is 
said  to  be  Implied.  It  Is  true,  as  contended 
by  counsel  for  plaintiff,  that  In  this  state  the 
authorities  are  to  the  effect  that  in  actions 
ex  contractu,  where  a  subsequent  promise  is 
relied  upon  to  take  the  case  out  of  the  bar  of 
the  statute,  the  original  promise,  and  not  the 
subsequent  one,  is  the  cause  of  action,  and 
the  subsequent  promise  only  operates  to  restore 
or  revive  the  remedy  on  the  original  cause  of 
action.  But  as  this  rule  does  not  apply  to  ac- 
tions ex  delicto  where  the  only  cause  of  ac- 
tion Is  a  tort,  it  would  be  illogical  to  say  that 
an  action  in  tort,  when  barred,  cannot  be  re- 
vived by  a  subsequent  promise,  but,  as  the 
law  Implied  a  promise  to  pay  the  alleged  dam- 
ages resulting  from  the  commission  of  the 
tort,  the  action  In  form  ex  contractu  may  be 
revived  by  a  subsequent  promise.  If  the  dec- 
laration, instead  of  setting  out  the  tortious 
acts  out  of  which  the  liability  arose,  had  been 
In  the  ordinary  form  of  indebitatus  assumpsit 
it  could  not  be  contended  that  the  discharge 
in  bankruptcy  would  not  be  a  complete  bar. 

Each  count  of  the  declaration  alleges  that 
within  five  years  before  the  declaration  was 
filed  defendant  admitted  his  liability  and 
promised  to  pay.  If  the  suit  be  treated  as 
upon  the  original  tort,  it  was  barred  before 
the  declaration  was  filed.  If  it  be  treated  as 
upon  a  liability  growing  out  of  the  subsequent 
promise  to  pay,  then  the  plea  of  defendant's 
discharge  In  bankruptcy  releases  the  bankrupt 
from  all  his  provable  debts,  except  such  as 
are  "liabilities  for  obtaining  property  by  false 
pretenses  or  false  representations,  or  for 
willful  or  malicious  injuries  to  the  person 
or  property  of  another." 
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We  are  of  opinion  the  judgment  of  the  Ap- 
pellate Court  was  correct,  and  it  is  accord* 
ingly  affirmed. 

Judgment  affirmed. 


(229  111.  260) 

CHICAGO  UNION  TRACTION  CO.  v. 
GIESE. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Negligence— Elements. 

To  constitute  actionable  negligence  there 
must  exist  a  duty  of  the  person  charged  to  pro- 
tect the  complaining  party  from  injury,  a  fail- 
ure to  perform  the  duty,  and  an  injury  resulting 
from  the  failure. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  1-3.] 

2.  Same— Evidence— Res  Ipsa  Loquitur. 

While  it  is  a  rule  that  the  burden  of  prov- 
ing the  existence  of  a  duty,  its  breach,  and  the 
resulting  injury,  is  upon  plaintiff,  yet  when  a 
thing  causing  an  injury  is  shown  to  be  under 
the  management  of  the  person  charged,  and  the 
accident  is  one  which  ordinarily  does  not  hap- 
pen when  proper  care  is  used  by  those  in  charge, 
the  accident  Itself  affords  evidence,  in  the  ab- 
sence of  an  explanation  by  the  party  charged, 
that  it  resulted  from  a  want  of  proper  care. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §5  217,  224.] 

8.  Stbeet  Railboads— Stbeet  Cab  Leaving 
the  Tback— Res  Ipsa  Loquitur. 

An  injury  caused  by  a  street  car  leaving 
the  track  and  striking  a  wagon  in  which  plain- 
tiff was  riding  is  within  the  maxim  "Res  ipsa 
loquitur,"  and  proof  of  the  injury  will  justify 
a  recovery  unless  defendant  shows  that  it  was 
not  at  fault 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  227.] 

4.  Evidence  —  Opinions  Based  on  Self- 
Sebvino  Declarations. 

The  opinions  of  physicians  as  to  a  person's 
condition,  based  upon  statements  made  by  him 
while  they  were  examining  him  to  discover  the 
extent  of  his  injuries,  but  not  for  treatment,  are 
inadmissible  as  based  upon  self-serving  declara- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  2346,  2370.] 

5.  Appeal—  Pbesentation  of  Objections  in 
Loweb  Coubt— Motion  ppa  New  Tbial— 
Specification  of  Errors— Sufficiency. 

The  ground  in  a  motion  for  a  new  trial 
that  the  court  admitted  improper  testimony, 
over  objection,  is  broad  enough  to  include  an  ex- 
ception to  a  refusal  to  strike  out  objectionable 
testimony  so  as  to  save  the  point  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1744.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Thomas  G.  Windes,  Judge. 

Action  by  Albert  Giese  against  the  Chicago 
Union  Traction  Company.  From  a  judgment 
of  the  Appellate  Court  for  the  First  District 
affirming  a  Judgment  for  plaintiff,  defendant 
appeals.   Reversed  and  remanded. 

This  is  an  action  by  Albert  Giese  for  a  per- 
sonal injury,  against  the  Chicago  Union  Trac- 
tion Company,  in  which  a  Judgment  against 
the  street  car  company  for  $2,000  has  been 
affirmed  by  the  Appellate  Court  for  the  First 
District.  The  declaration  consists  of  three 
counts,  the  first  and  second  of  which  charge 


that  the  defendant,  by  Its  servants,  careless- 
ly, improperly,  and  negligently  drove  and 
managed  a  train,  consisting  of  two  coaches, 
so  that  the  rear  car  struck  the  wagon  of  the 
plaintiff  in  which  he  was  riding,  and  thereby 
he  received  the  injuries  complained  of.  The 
charge  of  negligence  in  these  two  counts  Is 
general.  The  third  count  charged  that  the 
defendant  negligently  drove  a  train  of  two 
cars  at  so  high  a  rate  of  speed  that  the  rear 
car  necessarily  and  unavoidably  left  the 
track,  and  through  the  negligence  of  Its  serv- 
ants the  car  struck  the  wagon  of  the  plain- 
tiff, thereby  injuring  him.  On  May  7,  1902, 
the  appellee  and  his  son,  a  boy  11  years  of 
age,  were  going  west  on  Division  street,  in 
the  city  of  Chicago,  in  a  wagon  drawn  by  one 
horse.  Appellee  was  sitting  on  the  north  end 
of  the  seat,  and  his  son  by  his  left  side.  Ap- 
pellee was  driving,  and  his  wagon  was  in  the 
tracks  of  appellant  used  for  Its  west-bound 
cars.  There  were  tracks  immediately  south 
and  parallel  to  the  tracks  upon  which  appel- 
lee was  driving  upon  which  appellant  ran  Its 
east-bound  care.  On  the  south,  and  almost 
Immediately  opposite  the  place  where  the  In- 
Jury  occurred,  appellant's  car  barns  were  lo- 
cated, from  which  tracks  ran  north,  connect- 
ing by  a  sharp  curve  with  the  tracks  on  Di- 
vision street.  A  train,  consisting  of  a  motor 
car  and  a  trailer,  came  out  of  the  car  barn, 
and  while  passing  around  the  curve  to  reach 
the  east-bound  track  the  front  wheels  of  the 
trailer  left  the  track  and  collided  with  the 
wagon  on  which  appellee  was  riding  on  the 
west-bound  tracks.  Appellee  offered  no  evi- 
dence of  any  defect  In  the  track  or  the  con- 
struction of  the  car,  and  the  only  evidence 
relating  to  the  management  of  the  car  Is  the 
statement  by  appellee  that  the  car  came 
around  the  curve  "fast,"  and  by  appellee's 
son  that  the  car  was  "coming  out  pretty 
fast"  The  errors  relied  upon  for  a  reversal 
are  the  overruling  of  appellant's  motion  to  di- 
rect a  verdict,  the  giving  of  erroneous  In- 
structions, and  the  admission  of  incompetent 
and  Improper  evidence. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellant  WIckett, 
Meier  &  Booth,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  Appellant  Insists  that  the  court  err- 
ed In  refusing  to  direct  a  verdict  because  the 
evidence  does  not  show  that  the  derailment 
of  the  car  was  the  result  of  Its  negligence. 
We  do  not  find  It  necessary  to  decide  whether 
the  general  statements  of  appellee  and  his 
son  that  the  car  In  question  was  "coming 
fast"  can  be  regarded  as  such  evidence  of  a 
negligent  rate  of  speed  as  to  warrant  the 
court  in  submitting  that  question  to  the  Jury. 
The  first  requisite  in  establishing  negligence 
is  to  show  the  existence  of  some  duty  and 
Its  violation.  Negligence  consists  In  the  vio- 
lation of  a  duty  owing  by  the  party  inflicting 
the  injury  to  the  person  injured.  Back  of 
every  instance  of  negligence  must  be  found 
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a  duty  to  the  Individual  complaining,  an  ob- 
servance of  which  would  have  avoided  the 
Injury.  To  state  the  principle  In  other  lan- 
guage, In  every  case  Involving  actionable  neg- 
ligence there  must  exist  three  essential  ele- 
ments: First,  the  existence  of  a  duty  on  the 
part  of  the  person  charged  to  protect  the  com- 
plaining party  from  the  Injury  received;  sec- 
ond, a  failure  to  perform  that  duty;  and, 
third,  an  injury  resulting  from  such  failure. 
When  these  elements  concur  they  unitedly 
constitute  actionable  negligence,  and  the  ab- 
sence of  any  of  these  elements  renders  the 
pleading  bad  or  the  evidence  Insufficient,  as 
the  case  may  be.  2  Cooley  on  Torts  (3d  Bd.) 
p.  1411,  and  cases  cited.  Duties  may  be  gen- 
eral and  owing  to  everybody,  or  particular 
and  owing  to  a  single  person  only,  by  reason  • 
of  his  peculiar  position.  A  general  duty  be- 
comes a  personal  and  particular  duty  when 
some  Individual  Is  placed  in  a  position  which 
gives  him  special  occasion  to  Insist  upon  Its 
performance.  That  the  burden  of  proving  the 
existence  of  the  duty,  its  breach,  and  the  re- 
sulting Injury  Is  on  the  complaining  party, 
Is  so  well  settled  in  the  law  of  negligence  that 
It  requires  no  elaboration  or  citation  of  au- 
thority to  sustain  It.  While  this  Is  true,  there 
Is  a  class  of  cases  which  are  made  out  by 
showing  the  Injury  and  connecting  the  de- 
fendant with  it.  When  a  thing  which  has 
caused  an  Injury  is  shown  to  be  under  the 
management  of  the  party  charged  with  neg- 
ligence, and  the  accident  ,1s  such  as  In  the 
ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  the  accident  Itself  affords  reasonable 
evidence,  in  the  absence  of  an  explanation  by 
the  party  charged,  that  It  arose  from  the 
want  of  proper  care.  This  rule  of  law  results 
from  the  maxim  "Res  Ipsa  loquitur."  Many 
cases  are  to  be  found  Illustrating  the  applica- 
tion of  this  rule.  In  some  of  them  It  is  said 
that  the  rule  Is  an  exception  to  the  general 
rule  that  negligence  will  never  be  Inferred, 
while  In  others  It  Is  not  treated  as  an  excep- 
tion, but  Is  treated  as  an  evidentiary  rule,  un- 
der which  the  charge  of  negligence  is  regard- 
ed as  proven,  prima  facie,  by  proof  of  facts 
showing  that  the  thing  which  caused  the  In- 
jury was  under  the  management  and  control 
of  the  defendant  or  his  servants,  and  that 
the  accident  Is  such  as  in  the  ordinary  course 
of  things  does  not  happen  If  those  who  have 
the  management  use  proper  care.  Webb's 
Pollock  on  Torts,  p.  550.  The  more  accurate 
statement  of  the  law  Is  that  negligence  is 
never  presumed,  but  that  the  circumstances 
surrounding  a  case  where  the  maxim  "Res 
Ipsa  loquitur"  applies  amount  to  evidence 
from  which  the  fact  of  negligence  may  be 
found.  In  the  case  before  us,  all  of  the  ele- 
ments of  the  accident  were  within  the  com- 
plete control  of  appellant,  and  the  result  la 
so  far  out  of  the  usual  course  of  things  that 
there  Is  no  fair  Inference  that  It  could  have 
been  produced  by  any  other  cause  than  negli- 
gence.  Experience  and  observation  teach  us 


that  with  proper  care  street  cars  will  remain 
on  the  tracks.  If  this  were  not  true,  munici- 
palities would  not  license  them  to  use  public 
streets.  If,  with  proper  construction  and 
management,  street  cars  cannot  be  kept  upon 
their  tracks,  then  the  safety  of  the  public 
would  require  that  they  be  done  away  with 
altogether.  It  is  a  matter  of  common  knowl- 
edge, however,  that  It  is  possible,  by  the  ex- 
ercise of  ordinary  care,  to  so  construct  and 
operate  these  conveyances  that  they  will  not 
leave  the  tracks,  and  when  they  do  so,  and 
inflict  an  injury  upon  another  who  Is  law- 
fully In  the  street  and  free  from  contributory 
negligence,  we  think  that  no  hardship  Is  im- 
posed upon  these  corporations  to  hold  that 
such  an  injury  Is  within  the  maxim  "Res  ipsa 
loquitur,"  and  that  proof  of  the  Injury,  under 
the  circumstances  stated,  will  justify  a  ver- 
dict, unless  such  prima  facie  case  is  met  by 
proof  showing  that  the  company  Is  not  at 
fault 

Appellant  relies  with  much  apparent  confi- 
dence on  Chicago  &  Eastern  Illinois  Railroad 
Co.  v.  Reilly,  212  HI.  506,  72  N.  E.  454,  103 
Am.  St.  Rep.  243,  as  an  authority  against  the 
application  of  the  doctrine  of  "Res  ipsa  loqui- 
tur" to  the  case  at  bar.  That  case  is  clearly 
distinguishable  from  the  case  In  hand.  There 
the  plaintiff!  was  struck  by  a  projecting  piece 
of  lumber  on  a  passing  freight  car  while  the 
plaintiff  was  standing  at  a  street  crossing. 
There  was  no  proof  as  to  when,  how,  or 
where  the  car  was  loaded,  nor  how  long  the 
timber  had  been  projecting,  and  no  proof  that 
the  defendant  had  notice  of  such  condition. 
The  freight  car  did  not  leave  the  track,  nor 
did  the  timber  fall  off  the  car  against  the 
party  who  was  Injured.  This  court  held  in 
that  case  that  the  condition  of  the  projecting 
timber  could  be  accounted  for  as  readily  on 
the  hypothesis  of  pure  accident  and  absence 
of  negligence  as  upon  the  ground  of  negli- 
gence, and  that  negligence  cannot  be  presum- 
ed where  nothing  is  done  out  of  the  usual 
course  of  business,  unless  that  course  itself 
is  improper.  In  the  case  at  bar  the  derail- 
ment of  the  car  was  out  of  the  usual  course 
of  business,  and  It  would  not  have  happened 
but  for  some  act  of  negligence,  either  as  to 
the  condition  of  the  car,  track,  or  manage- 
ment. There  was  no  error  In  refusing  to  di- 
rect a  verdict  In  this  case. 

Appellant  complains  of  the  giving  of  in- 
structions 3  and  4  for  appellee.  These  In- 
structions are  not  open  to  the  criticism  made 
upon  them.  There  is,  however,  an  error  in 
the  ruling  of  the  court  as  to  the  admission 
of  evidence  for  which  this  Judgment  must 
be  reversed.  On  the  trial  Drs.  Hardon  and 
Marcusson  were  examined,  for  appellee,  as 
experts,  as  to  the  nature  and  extent  of  ap- 
pellee's injuries.  Their  examination  of  ap- 
pellee was  not  for  the  purpose  of  treating 
him,  but  to  find  whether  there  was  any  in- 
jury and  the  extent  of  It  One  of  them,  Dr. 
Hardon,  examined  him  for  the  purpose  of 
reporting  to  the  attorneys  so  that  they  could 
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determine  whether  to  take  his  case,  and  Dr. 
Marcusson  for  the  purpose  of  testifying  as  a 
witness.  These  physicians  obtained  the  his- 
tory of  appellee's  case  from  him,  and  testified, 
basing  their  opinions  partly  upon  their  own 
observation  and  partly  upon  the  statements  of 
the  case,  obtained  from  appellee.  The  fact 
that  the  physicians  based  their  opinions 
partly  upon  the  statements  obtained  from 
appellee  was  brought  out  on  the  cross-exam- 
ination of  these  witnesses  by  appellant,  who 
thereupon  moved  to  strike  out  such  portions 
of  their  statements  as  appeared  to  be  based, 
in  whole  or  In  part,  upon  Information  ob- 
tained from  appellee's  statements.  This  mo- 
tion was  overruled  by  the  court  except  as  to 
the  ejaculations  of  pain  testified  to  by  Dr. 
Marcusson.  In  his  examination  Dr.  Hardon 
said:  "I  was  not  called  to  treat  the  patient 
at  the  first  examination.  As  part  of  the  ex- 
amination I  took  the  history  of  this  accident 
I  asked  him  the  usual  questions  to  determine 
his  feelings,  his  pain,  and  his  ability  to  dis- 
charge business.  In  reaching  the  conclusions 
which  I  reached  as  to  the  condition  I  found 
and  which  I  concluded  existed,  which  I  stat- 
ed to  the  gentleman,  I  took  Into  consideration 
the  history  as  given  me  by  the  plaintiff  and 
the  subsequent  course  of  the  effect  of  that 
injury  upon  him,  and  took  into  consideration 
the  injury,  and  the  effect  of  it,  as  he  gave  it 
to  me,  together  with  the  examination ;  each 
being  a  part  of  the  other."  This  evidence 
was  material  and  tended  to  corroborate  appel- 
lee as  to  the  character  and  extent  of  his  In- 
Jury.  It  has  been  held  by  this  court  that  dec- 
larations made  by  an  injured  party  to  a 
physician,  not  with  a  view  to  treatment,  are 
self-serving  and  inadmissible.  West  Chicago 
Street  Railroad  Co.  v.  Carr,  170  III  478,  48 
N.  E.  992.  In  this  case  this  court  said  (page 
483  of  170  111.,  page  994  of  48  N.  E.):  "We 
think,  however,  the  correct  rule  to  be  deduc- 
ed from  that  laid  down  by  Greenleaf,  and 
most  conducive  to  justice,  is  that  such  dec- 
larations, being  in  favor  of  the  party  making 
them,  are  only  competent  when  made  as  part 
of  the  res  gestae,  or  to  a  physician  during 
treatment,  or  upon  an  examination  prior  to 
and  without  reference  to  the  bringing  of  an 
action  to  recover  damages  for  the  injury  com- 
plained of,  unless  the  examination  should  be 
made  at  the  instance  of  the  defendant,  with 
a  view  to  the  trial."  A  similar  question  was 
before  this  court  in  Chicago  &  Eastern  Illi- 
nois Railroad  Co.  v.  Donworth,  203  111.  192,  67 
N.  E.  797,  where  it  was  held  that  the  statement 
by  a  physician  testifying  as  a  witness  for  the 
plaintiff  that  the  latter  had  lost  his  power  of 
hearing  in  his  left  ear  should  be  excluded 
when  such  testimony  is  not  based  upon  a 
physician's  actual  knowledge,  but  upon  the 
declarations  of  the  plaintiff.  See,  also,  Ste- 
vens v.  People,  215  111.  593,  74  N.  E.  786; 
City  of  Chicago  v.  McNally,  227  111.  14,  81 
N.  E.  23.  If  the  statements  of  a  party  In  his 
Own  Interest  are  Improper,  clearly  an  opinion 
based  thereon,  the  value  of  which  depends  on 


the  truth  of  the  statements,  must  for  the 
same  reason  be  rejected,  otherwise  a  party 
would  have,  Indirectly,  the  benefit  of  his  self- 
serving  statements  which  the  law  will  not  al- 
low him  directly.  Our  conclusion  is  that 
when  It  developed  that  the  opinions  of  these 
physicians  were  based,  in  part,  upon  the 
statements  made  by  appellee,  the  court  should 
have  stricken  out  such  portions  of  the  evi- 
dence of  these  physicians  as  were  not  based 
upon  their  own  personal  examination.  Ap- 
pellee suggests  that  this  point  was  not  saved 
in  the  motion  for  a  new  trial.  One  of  the 
causes  set  up  in  the  motion  for  a  new  trial 
is  that  the  court  admitted,  over  the  objec- 
tions of  appellant,  improper,  incompetent,  and 
irrelevant  testimony  on  behalf  of  appellee. 

Appellee  insists  that  the  ruling  of  the  court 
to  which  exception  was  taken  was  the  refusal 
to  strike  out  the  objectionable  testimony,  and 
not  in  admitting  it  in  the  first  instance.  It 
is  true  that  the  objectionable  testimony  was 
not  objected  to  in  the  first  Instance,  for  the 
reason  that  its  objectionable  character  was 
not  disclosed  until  the  cross-examination, 
when  appellant  Immediately  moved  to  strike 
it  out  The  ruling  of  the  court  in  refusing  to 
strike  out  this  evidence  was,  in  effect,  a  hold- 
ing that  it  was  competent.  In  our  opinion 
the  grounds  set  out  in  the  motion  for  a  new 
trial  were  broad  enough  to  include  the  ex- 
ception preserved  on  the  motion  to  strike  out. 

For  the  error  indicated  the  Judgment  Is  re- 
versed, and  the  cause  remanded  to  the  circuit 
court  of  Cook  county. 

Reversed  and  remanded. 


(229  111.  272) 

GLOS  v.  WHEELER. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Adverse  Possession  —  Colob  of  Title  — 
Statutory  Provisions. 

To  establish  title  by  limitation  under  Laws 
1839.  p.  266,  §  1  (Starr  &  C.  Ann.  St.  1896. 
c.  83,  8  6),  three  things  are  necessary:  First, 
color  of  title  obtained  in  good  faith ;  second, 
payment  of  taxes  for  the  full  period  of  seven 
years  by  the  holder  of  such  color  of  title  or  by 
some  one  acting  for  him ;  and,  third,  contin- 
uous and  uninterrupted  possession  for  the  full 
period  of  seven  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  65-76.] 

2.  Same. 

The  fact  that  a  party  took  possession  of 
land,  recorded  his  deeds,  and  made  entries  on 
the  books  showing  what  property  he  owned  in 
the  neighborhood  of  such  property,  was  not  such 
open  and  visible  possession  as  the  law  requires 
to  establish  possession  under  color  of  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  1,  Adverse  Possession,  §§  124,  125.] 

3.  Evidence— Abstract  of  Title. 

An  abstract  of  title  may  only  be  read  in 
evidence  when  it  is  shown  by  preliminary  proof 
in  accordance  with  the  statute  that  the  original 
of  any  deed  or  conveyance  or  other  written  or 
recorded  evidence  has  been  lost  or  destroyed,  or 
that  it  is  not  within  the  power  of  the  party 
wishing  to  use  it  to  produce  the  same,  and  the 
record  thereof  had  been  destroyed  by  fire  or 
otherwise. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  20,  Evidence,  §§  570-594.] 
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Error  to  Circuit  Court,  Cook  County;  C. 
Q.  Neeley,  Judge. 

Application  by  Samuel  H.  Wheeler  to  reg- 
ister title  to  certain  lauds.  Jacob  Olos  an- 
swered. From  the  judgment,  said  Glos  brings 
error.  Reversed. 

Jacob  Glos  (John  R.  O'Connor,  of  counsel), 
for  plaintiff  in  error.  Charles  R.  Napier,  for 
defendant  in  error. 

VICKERS,  J.  Samuel  H.  Wheeler,  de- 
fendant In  error,  filed  his  application  on  May 
3,  1002,  to  register  title  to  certain  lauds  in 
Cook  county  under  the  act  concerning  land 
titles.  The  property  Is  described  as  lot  35 
in  subblock  2  In  the  subdivision  of  blocks  7 
to  11  in  Seymour  Estate  subdivision  of  the 
W.  Vj  of  the  N.  W.  %  of  section  2,  town  30, 
N.,  range  13  E.  of  the  third  principal  merid- 
ian, in  Cook  county,  III.  The  application  al- 
leges that  defendant  In  error  is  the  owner 
of  the  fee  simple  of  the  premises,  that  the 
land  is  occupied  by  Catherine  C.  Sullivan 
and  her  husband  under  a  contract  of  sale 
from  defendant  in  error,  and  that  no  other 
person  Is  Interested  in  the  premises  except 
Jacob  Glos,  plaintiff  In'  error  herein,  who 
holds  a  tax  deed  on  the  premises.  Plaintiff 
in  error  answered,  denying  that  defendant 
in  error  was  the  owner  or  that  he  was  enti- 
tled to  the  relief  prayed  for,  and  alleged  that 
he  was  the  owner  of  the  property  by  virtue 
of  his  tax  deed.  The  case  was  referred  to  the 
examiner  of  titles,  with  instructions  to  take 
the  evidence  and  report  the  substance  there- 
of, together  with  his  conclusions  on  the  ques- 
tion of  title.  Before  any  evidence  was  taken 
plaintiff  in  error  requested  the  examiner  of 
titles  to  return  with  his  report  all  of  the  evi- 
dence upon  which  the  said  report  would  be 
based.  The  examiner  took  the  evidence  and 
reported  that  defendant  in  error  was  owner 
of  the  premises  described  in  the  application, 
and  that  plaintiff  in  error  held  a  tax  deed, 
which  should  be  set  aside  upon  the  payment 
to  him  of  the  sum  of  $40.55  within  30  days, 
and  that  defendant  in  error's  title  was  enti- 
tled to  registration.  Objections  were  filed 
before  the  examiner,  which  were  overruled, 
and  a  decree  was  entered  in  accordance  with 
the  report;  the  objections  standing  before  the 
court  as  objections  to  the  decree  and  being 
also  overruled.  The  case  is  before  this  court 
upon  a  writ  of  error. 

To  entitle  the  defendant  in  error  to  regis- 
tration of  title,  he  must  show  title  in  himself 
good  against  all  the  world.  Prima  facie  title 
Is  not  sufficient  in  a  proceeding  of  this  kind. 
Glos  v.  Kingman  &  Co.,  207  111.  26.  60  N.  E. 
632 ;  Glos  v.  Cessna,  207  111.  60,  60  N.  E.  634; 
Glos  v.  Talcott  213  111.  81,  72  N.  E.  707; 
Glos  v.  Holberg,  220  111.  167,  77  N.  E.  80. 
In  order  to  show  such  title  in  himself,  de- 
fendant hi  error  relied  upon  color  of.  title, 
payment  of  taxes,  and  possession,  and  also 
upon  a  chain  of  title  from  the  United  States 
government.    To  establish  title  by  limita.- 


tion  under  section  1  of  the  law  of  1839  (Laws 
1839,  p.  266;  Starr  &  C.  Ann.  St  1896,  c. 
83,  §  6),  three  things  are  necessary:  First, 
color  of  title  obtained  hi  good  faith;  second, 
payment  of  taxes  for  the  full  period  of  seven 
years  by  the  holder  of  such  color  of  title  or 
by  some  one  acting  for  him;  third,  continuous 
and  uninterrupted  possession  for  the  full 
period  of  seven  years.  These  three  condi- 
tions must  exist  concurrently,  without  Inter- 
ruption, and  must  continue  throughout  the 
same  seven  years.  Clark  v.  Lyon,  45  111.  388; 
Tlmmons  v.  Kldwell,  149  111.  507,  36  N.  B. 
974;  Taylor  v.  Lawrence,  148  111.  388,  36  N. 
E.  74;  Wright  v.  Stlce,  173  111.  571,  51  N. 
E.  71. 

Defendant  In  error  offered  In  evidence  a 
quitclaim  deed  from  Thomas  Divens  and 
wife,  dated  September  3,  1892,  which  showed 
color  of  title.  The  evidence  Is  insufllclent, 
however,  as  to  possession  for  the  full  period 
of  seven  years.  In  response  to  the  question, 
"In  what  way  did  Wheeler  take  possession 
of  this  lot?"  William  G.  Benson,  a  witness 
testifying  on  behalf  of  defendant  In  error, 
said:  "He  took  possession,  he  recorded  the 
deed,  and  he  make  entries  on  the  books  show- 
ing what  property  he  owned  in  the  neighbor- 
hood of  this  property,  and  one  thing  and  an? 
other."  This  Is  not  such  open  and  visible 
possession  as  the  law  requires  to  establish 
possession  under  color  of  title.  Hubbard  v. 
Kiddo,  87  HI.  578 ;  Travers  v.  McElvain,  181 
111.  382,  55  N.  E.  135;  Stalford  v.  Goldrlng, 
197  111.  156,  64  N.  E.  395.  It  .appears  that 
defendant  in  error  built  a  house  on  this  lot* 
but  the  evidence  fails  to  disclose  when  he 
did  so.  Mrs.  Catherine  Sullivan,  who  oc- 
cupied the  property  under  contract  to  pur-r 
chase  from  defendant  In  error,  testifying  in 
his  behalf,  stated  that  she  had  lived  there 
Ave  years.  It  does  not  appear  that  any  one 
else  occupied  the  property  prior  to  her  oc- 
cupancy. Neither  does  it  appear  that  the  de- 
fendant in  error  paid  the  taxes  for  the  period 
of  seven  years.  The  property  was  sold  for 
taxes  In  1897,  and  plaintiff  in  error  paid  the 
taxes  in  1808  and  in  1800,  as  is  shown  by  his 
tax  receipt  This  constitutes  a  fatal  break 
in  the  payment  of  taxes  for  a  continuous 
period  of  seven  years,  as  is  required  by  law. 
Defendant  In  error  failed  to  establish  his  ti- 
tle under  the  statute. 

To  establish  his  chain  of  title  from  the 
United  States  government  the  defendant  In 
error,  In  addition  to  the  quitclaim  deed  from 
Divens.  Introduced,  over  objections  by  the 
plaintiff  In  error,  an  abstract  purporting  to 
show  title  vested  in  Divens.  An  abstract  of 
title  may  only  be  read  In  evidence  when  It 
Is  shown  by  preliminary  proof  that  the  orig- 
inal of  any  deed  or  conveyance,  or  other  writ- 
ten or  record  evidence,  has  been  lost  or  de- 
stroyed, or  that  it  is  not  within  the  power  of 
the  party  wishing  to  use  it  to  produce  the 
same,  and  the  record  thereof  had  been  de- 
stroyed by  fire  or  otherwise.  It  must  be  es- 
tablished that  such  abstract  was  made  In  the 
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ordinary  course  of  business  prior  to  such  loss 
or  destruction.  In  Glos  v.  Hallowell,  190  111. 
65,  60  N.  E.  62,  this  court  said:  "It  appears 
from  the  record  that  the  examiner  to  whom 
the  cause  was  referred  by  the  court,  over 
special  objections  made  by  appellant,  allowed 
appellee  to  Introduce  In  evidence  certain  ab- 
stracts of  title  purporting  to  show  abstracts 
of  the  record  of  a  number  of  conveyances  of 
and  for  said  lot,  without  requiring  any  pre- 
liminary proof  that  the  original  deeds  so  pur- 
porting to  be  shown  by  the  abstract  had  been 
lost  or  destroyed,  by  fire  or  otherwise,  or  that 
It  was  not  In  the  power  of  the  appellee  to 
produce  them,  or  that  the  abstract  of  title 
had  been  made  In  the  ordinary  course  of 
business,  etc.,  or  in  any  manner  complying 
with  the  requirements  of  either  section  23  or 
24  of  chapter  116  (3  Starr  &  C.  Ann.  St.  1896, 
p.  3360,  pars.  28,  29),  or  with  the  provi- 
sions of  section  86  of  chapter  30.  entitled 
•Conveyances'  (1  Starr  &  C.  Ann.  St.  1896,  p. 
955,  par.  87).  •  •  *  Compliance  with  the 
provisions  of  the  statute  is  essential  to  the 
admissibility  of  secondary  evidence  of  deeds. 
Chicago  &  Alton  Railroad  Co.  v.  Keegan,  152 
111.  413,  39  N.  E.  33;  Scott  v.  Bassett,  186  111. 
98,  57  N.  E.  835.  It  was  therefore  error  to 
receive  the  abstracts  of  title  in  evidence  over 
the  objection  of  the  appellant"  This  court 
made  substantially  the  same  ruling  in  Wal- 
ton v.  Follansbee,  165  111.  480,  46  N.  B.  459,  in 
Glos  v.  Cessna,  supra,  and  In  Glos  v.  Talcott, 
supra.  The  evidence  shows  that  the  abstract 
was  admitted  without  a  proper  foundation 
having  been  made  by  the  requisite  prelim- 
inary proof.  The  only  evidence  with  refer- 
ence to  the  abstract  was  the  statement  by  W. 
G.  Benson  that  he  ordered  It  from  the  parties 
who  made  It,  subsequent  to  the  Are  of  1871, 
and  that  It  was  a  merchantable  abstract. 
There  was  no  attempt  made  to  account  for 
the  absence  of  the  deeds  or  of  the  records. 
The  provisions  of  the  statute  were  not  com- 
plied with,  and  It  was  error  to  admit  the  ab- 
stract without  such  compliance.  Without  the 
abstract,  defendant  In  error  established  no 
chain  of  title  from  the  United  States  govern- 
ment. 

The  decree  of  the  circuit  court  Is  reversed, 
and  the  cause  remanded. 
Reversed  and  remanded. 

(229  111.  277) 

THOMAS  et  al.  v.  THOMAS  et  a!. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Wills  —  Construction   Against  Intes- 
tacy. 

Testator,  by  the  nineteenth  clause  of  his 
will,  directed  his  executors  to  lease  for  10  years 
after  hiB  death,  and  until  the  death  or  remar- 
riage of  his  widow,  certain  real  estate,  and  after 
paying  taxes,  etc,  to  distribute  the  net  pro- 
ceeds as  directed  in  the  eighteenth  clause,  which 
directed  the  executors  to  sell  all  his  property 
not  otherwise  disposed  of  and  all  property  which 
by  any  contingency  might  revert  to  the  estate, 
"except  the  property  described  in  clause  nine- 
teen," and  certain  other  property,  and  after 


deducting  costs,  etc.,  to  divide  the  balance  be- 
tween his  widow  and  children.  .By  the  sixteenth 
clause  he  directed  his  executors  to  dispose  of 
the  property  therein  described  in  accordance 
with  the  eighteenth  clause.  Held,  that  the  title 
to  the  real  estate  described  in  the  nineteenth 
clause  was  not  vested  in  the  executors  in  trust 
to  be  sold  and  proceeds  distributed  under  the 
eighteenth  clause,  but  descended  to"  testator's 
heirs  as  intestate  property,  subject  to  the  right 
of  the  executors  to  lease,  and  that,  the  widow 
having  died  and  10  years  elapsed,  the  executors 
had  no  further  control  of  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  964,  965.] 

2.  Same. 

The  presumption  that  testator  intended  by 
his  will  to  dispose  of  all  his  property  and  to 
leave  none  as  intestate  estate  cannot  be  permit- 
ted to  overcome  the  express  language  of  the  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  964.] 

Appeal  from  Circuit  Court,  St  Clair  Coun- 
ty; R.  D.  W.  Holder,  Judge. 

Bill  by  John  E.  Thomas  and  others  against 
James  F.  Thomas  and  others  for  the  con- 
struction of  certain  clauses  of  the  will  of 
John  Thomas,  deceased.  Decree  for  defend- 
ants, and  complainants  appeal.  Affirmed. 

On  December  15,  1894,  John  Thomas,  a 
resident  of  St  Clair  county,  departed  this 
life  testate,  leaving  an  estate  composed  prin- 
cipally of  realty.  His  will,  dated  January  2, 
1881,  a  codicil  dated  March  20,  1882,  and  a 
codicil  dated  February  28,  1884,  were  on 
January  23,  1895,  duly  admitted  to  probate 
by  the  probate  court  of  St  Clair  county.  The 
will  consists  of  21  clauses.  By  clauses  1  to 
15,  Inclusive,  excepting  clauses  11,  13,  and 
14,  the  testator  makes  specific  devises  of 
land  to  his  children  and  grandchildren.  By 
clause  11  a  promissory  note  Is  bequeathed  to 
a  grandson,  and  by  clauses  13  and  14  specific 
sums  of  money  are  bequeathed  to  a  grand- 
daughter and  grandson,  respectively.  By 
clause  16  he  devises  to  his  wife,  for  and  dur- 
ing her  natural  life,  so  long  as  she  remained 
unmarried  after  his  death,  certain  lands,  but 
upon  the  death  or  remarriage  of  his  wife 
said  lands  were  to  be  disposed  of  by  his  ex- 
cutors  in  the  manner  directed  In  the  eight- 
eenth clause.  By  clause  17  he  gives  to  his 
executors  all  the  rents,  issues,  and  profits  of 
his  property  to  become  due  on  or  before  the 
1st  day  of  August  next  after  his  death,  and 
that  portion  of  all  crops  growing  on  his  land 
at  the  time  of  his  death  which  but  for  his 
death  would  have  gone  to  him,  also  that  por- 
tion of  the  wheat  crop  grown  on  his  land  In 
the  year  In  which  he  died  which  but  for  his 
death  would  have  gone  to  him,  all  to  be  dis- 
posed of  according  to  clause  18.  Clause  18 
Is  as  follows:  "I  direct  my  executors  to  re- 
duce to  money,  at  public  or  private  sale,  at 
such  time  or  times  and  in  such  manner  and 
upon  such  terms  as  they  may  deem  best  for 
the  interest  of  my  estate,  all  my  property,  of 
every  kind  and  nature  soever,  not  otherwise 
specifically  bequeathed  or  devised  hereby,  and 
all  property  which,  by  the  happening  of  any 
contingency  In  this  will  mentioned,  may  re* 
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vert  to  my  estate,  except  the  property  describ- 
ed in  clause  19  hereof,  and  except,  also,  the 
furniture  and  fixtures  in  the  Thomas  house, 
and,  after  deducting  all  proper  charges,  costs 
and  taxes,  to  pay  first  my  funeral  expenses 
and  Just  debts,  and  the  balance  to  divide  be- 
tween such  and  so  many  of  the  following 
named  persons  as  do  not  in  any  manner  con- 
test the  validity  of  this  will— that  Is  to  say, 
to  my  wife  one-fourth  and  the  balance  in 
equal  parts  to  my  children,  George  D.  Thom- 
as, James  F.  Thomas,  Martha  J.  Holliday, 
Isabella  I.  Stafford,  Malvlna  V.  Lemen,  Mary 
Thomas,  Caroline  Thomas  and  John  E. 
Thomas:  Provided,  that  this  clause  shall  not 
be  construed  as  directing  the  sale  of  any 
notes  or  mortgages:  And  provided  further, 
that  upon  the  death  of  any  of  the  same  per- 
sons who  shall  not  have  taken  any  steps  to 
contest  or  dispute  the  validity  of  this  will, 
that  portion  of  his  or  her  share  not  paid  to 
him  or  her  shall  go  to  his  or  her  heirs  at 
law."  Clause  19  is  as  follows:  "I  direct  my 
executors  to  lease  for  ten  years  after  my 
death  and  until  my  wife  dies  or  marries,  up- 
on such  terms  and  for  such  times,  within 
said  limitation,  as  they  may  think  best,  the 
following  described  property  situated  In  the 
county  of  St  Clair  and  State  of  Illinois,  to 
wit:  The  east  half  of  lot  32  and  the  east  half 
of  lot  33,  and  the  west  half  of  lot  29  and 
part  of  the  east  half  of  lot  29,  commencing 
the  survey  thereof  at  the  south-eaBt  corner 
of  said  lot,  thence  west  fifty-five  feet,  thence 
north  sixty-six  feet,  thence  east  to  High 
street,  thence  south  to  the  place  of  beginning, 
and  part  of  the  east  half  of  lot  34,  being  flf« 
ty-flve  feet  on  First  North  street  and  fifty 
feet  on  High  street,  all  in  the  original  town 
(now  city)  of  Belleville;  and  after  paying  all 
proper  taxes,  assessments,  repairs  and  insur- 
ance, and  the  proper  costs  and  charges  of 
executing  this  trust,  as  far  as  the  land  de- 
scribed In  this  clause  Is  concerned,  to  dis- 
tribute and  divide  the  net  proceeds  according 
to  the  distribution  directed  In  clause  18  here- 
of and  subject  to  all  the  restrictions,  condi- 
tions and  limitations  therein  named."  By 
clause  20  of  the  will  It  is  provided  that  If 
any  of  the  persons  mentioned  in  the  will 
shall  attempt,  by  or  in  any  sort  of  legal  pro- 
ceedings In  any  court,  to  call  In  question  or 
contest  the  validity  of  the  will,  the  property 
thereby  given  to  such  person  shall  revert  to 
the  estate  and  shall  be  disposed  of  as  direct- 
ed by  clause  18  thereof.  By  clause  21  the 
testator  nominated  his  nephew,  Charles  W. 
Thomas,  and  his  sons  James  F.  Thomas  and 
John  B.  Thomas,  executors  of  the  will,  and 
empowered  any  two  of  his  executors,  In  case 
of  differences,  to  execute  any  and  all  of  the 
trusts  Imposed  upon  the  executors.  The  first 
codicil  to  the  will  amends  certain  clauses  not 
material  here  to  be  noticed,  and  amends 
clause  21  by  adding  the  name  of  testator's 
son-in-law,  Morris  Lewis,  as  one  of  the  ex- 
ecutors. The  second  codicil  amends  clauses 
14,  18,  and  21  of  the  will.   The  amendment 


to  the  sixteenth  clause  consists  In  providing 
that  his  wife  shall  also  have  the  use  and  oc- 
cupation of  the  house  in  which  testator  then 
resided  and  the  lot  on  which  it  stands,  in 
the  city  of  Belleville,  so  long  as  she  lives  a 
widow  after  his  death.  The  amendment  to 
the  twenty-first  clause ,  consists  in  revoking 
the  appointment  of  Charles  W.  Thomas  as 
one  of  the  executors,  and  providing  that  the 
executors  shall  consist  of  the  testator's  sons 
John  B.  Thomas  and  James  F.  Thomas,  and 
his  son-in-law,  Morris  Lewis. 

The  testator  was  married  twice.  By  his 
first  wife  he  had  seven  children.  By  his 
second  wife  he  had  three  children.  James 
F.  Thomas,  one  of  the  executors  and  one  of 
the  appellees  In  this  case,  Is  a  son  of  the 
first  wife;  John  B.  Thomas,  another  of  the 
executors  and  one  of  the  appellants,  Is  a  son 
of  the  second  wife,  and  Morris  Lewis,  the 
third  executor  and  the  other  appellant,  mar- 
ried Mary  Thomas,  a  daughter  of  the  second 
wife.  Two  of  the  children  by  the  first  mar- 
riage died  before  the  testator  and  before  the 
execution  of  his  will,  leaving  children.  On 
June  21,  1903,  Magdalena  Thomas,  the  widow 
of  the  testator,  died  intestate,  leaving,  her 
surviving,  as  her  only  heirs,  Kate  A.  Heid- 
lnger  (nee  Holdner)  and  Fred  Holdner,  chil- 
dren by  her  first  marriage,  and  Mary  Lewis, 
Caroline  Thomas  Alexander,  and  John  E. 
Thomas,  children  by  her  second  marriage. 
Kate  A.  Heldlnger  died  on  June  10,  1905, 
leaving  two  chllden  as  her  heirs.  The  per- 
sons nominated  by  the  testator  In  the  sec- 
ond codicil  were  appointed  executors  of  the 
will  by  the  county  court  of  St.  Clair  coun- 
ty Immediately  after  the  will  was  admit- 
ted to  probate.  On  November  29,  1905,  John 
B.  Thomas  and  Morris  Lewis,  two  of  said 
executors,  filed  their  bill  ini  the  circuit  court 
of  St  Clair  county  praying  for  the  con- 
struction of  certain  clauses  of  the  will  and 
for  other  relief.  James  F.  Thomas,  the 
other  executor,  the  living  devisees  and  lega- 
tees named  In  the  will,  the  heirs  of  John 
Thomas,  deceased,  the  heirs  of  Magdalena 
Thomas,  deceased,  and  others  In  possession  of 
the  premises  described  In  said  will,  were  made 
defendants.  Afterwards,  on  October  8,  1906, 
an  amended  bill  was  filed,  which,  after  set- 
ting out  the  above  facts  and  the  deaths  and 
heirship  of  certain  devisees  named  In  the 
will,  alleges  that  more  than  10  years  have 
elapsed  since  the  death  of  said  John  Thomas, 
and  the  said  Magdalena  Thomas,  the  widow, 
being  dead,  It  Is  the  duty  of  the  executors  to 
sell  the  real  estate  described  in  the  sixteenth 
and  nineteenth  clauses  of  said  will,  but  that 
the  executors  are  unable  to  agree  upon  what 
Is  the  true  and  correct  meaning  of  said  will 
in  reference  to  the  sale  and  distribution  of 
the  proceeds  of  the  real  estate  described  In 
the  nineteenth  clause  thereof;  that  complain- 
ants contend  that  the  title  to  said  real  es- 
tate Is  vested  by  the  will  in  the  executors, 
in  trust,  to  be  sold  at  public  or  private  sale, 
and  the  net  proceeds  therefrom  to  be  dlstrlb- 
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irted  and  divided  according  to  the  distri- 
bution directed  in  the  eighteenth  clause  of  the 
will,  while  James  F.  Thomas,  the  other  ex- 
ecutor, Insists  that  the  title  to  said  real  es- 
tate is  not  in  the  executors  for  the  purposes 
mentioned,  but  Is  In  the  heirs  at  law  of  John 
Thomas,  deceased;  that  as  to  such  real  es- 
tate said  John  Thomas  died  intestate,  and  the 
executors  have  no  Interest  therein  and  have 
no  right  to  sell  said  real  estate  or  to  distrib- 
ute the  proceeds  thereof  among  the  persons 
mentioned  In  said  eighteenth  clause.  The 
bill  then  alleges  that  complainants,  as  two 
of  the  executors,  have  made  repeated  efforts 
to  sell  said  real  estate,  but  have  been  unable 
to  sell  the  same,  or  any  part  thereof,  on  ac- 
count of  the  refusal  of  James  F.  Thomas  to 
Join  In  the  execution  of  the  deed  or  deeds  of 
conveyance.  The  prayer  of  the  bill  Is  that 
the  court  will  ascertain  and  adjudge  the  true 
meaning  of  said  will,  and  enter  a  decree  di- 
recting ail  of  said  executors  to  Join  In  sell- 
ing and  executing  deeds  of  conveyance  for 
the  transfer  of  said  real  estate  to,  such  per- 
sons as  may  purchase  the  same  at  public  or 
private  sale,  In  accordance  with  the  provi- 
sions of  the  eighteenth  clause,  and  after  pay- 
ing all  taxes,  assessments,  repairs,  and  In- 
surance, and  the  costs  and  charges  of  carry- 
ing out  the  provisions  of  said  will,  to  distrib- 
ute and  divide  the  net  proceeds  according 
to  the  distribution  directed  by  the  testator  In 
the  eighteenth  clause  of  said  will,  and  that 
the  complainants  be  authorized  and  direct- 
ed to  perform  said  duties  and  execute  said 
trust  In  case  of  the  neglect  or  refusal  of 
James  F.  Thomas  to  join  with  them  therein. 
Certain  of  the  defendants  interposed  a  gen- 
eral-and  special  demurrer  to  the  bill;  one 
of  the  special  grounds  of  demurrer  being 
that  the  title  to  the  real  estate  described  In 
clause  19  of  the  will  Is  vested  In  the  heirs 
of  John  Thomas,  deceased,  and  not  in  his 
executors.  The  circuit  court  rendered  a  de« 
cree  sustaining  the  demurrer  and  dismissing 
the  bill  as  to  that  portion  thereof  calling 
In  question  the  nineteenth  clause  of  the  will; 
the  court  holding  that  the  title  to  the  real 
estate  described  in  that  clause  descended  to 
the  heirs  of  John  Thomas,  deceased,  as  In- 
testate property,  and  did  not  vest  in  the 
executors  of  his  will,  In  trust,  for  the  purpose 
Of  making  sale  and  distribution  according  to 
the  provisions  of  the  eighteenth  clause.  John 
E.  Thomas  and  Morris  Lewis,  the  complain- 
ants below,  have  prosecuted  an  appeal  to  this 
court,  and  have  assigned  as  error  the  action 
of  the  court  In  sustaining  the  demurrer  and 
dismissing  the  bill  as  to  that  portion  of  the 
real  estate  described  In  the  nineteenth  clause 
of  the  will,  and  In  holding  that  the  said  real 
estate  descended  to  the  heirs  of  John  Thomas, 
deceased,  as  intestate  property. 

J.  M.  Hamill,  for  appellants.  Winkelmann 
&  Ogle,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
The  controversy  In  this  case  is  over  the  con- 


struction of  the  eighteenth  and  nineteenth- 
clauses  of  the  will  of  John  Thomas,  deceased. 
By  the  nineteenth  clause  the  executors  of 
the  will  are  directed  to  lease  for  10  years 
after  the  death  of  the  testator;  and  until 
the  death  or  remarriage  of  his  widow,  cer- 
tain real  estate,  and,  after  paying  taxes,  as- 
sessments, repairs,  insurance,  and  the  costs 
and  charges  of  executing  the  trust  in  refer- 
ence to  said  real  estate,  to  distribute  the  net 
proceeds  according  to  the  distribution  direct- 
ed In  the  eighteenth  clause.  By  the  eight- 
eenth clause  the  executors  are  directed  to  sell 
at  public  or  private  sale,  "at  such  time  or 
times  and  in  such  manner  and  upon  such 
terms"  as  they  may  deem  best  for  the  inter- 
ests of  the  estate,  all  the  testator's  property 
not  otherwise  specifically  bequeathed  or  de- 
vised by  the  will  and  all  property  which  by 
the  happening  of  any  contingency  in  the  will 
mentioned  may  revert  to  the  estate,  "except 
the  property  described  in  clause  19  hereof," 
and  certain  other  property,  and,  after  de- 
ducting costs  and  taxes  and  paying  funeral 
expenses  and  debts,  to  divide  the  balance  be- 
tween the  widow  and  eight  children  of  the 
testator ;  the  widow  to  receive  one-fourth  of 
such  balance,  and  the  other  three-fourths  to 
be  divided  equally  among  the  eight  children,. 
In  case  of  the  death  of  any  of  the  persons 
mentioned  In  this  clause,  that  portion  of  his 
or  her  share  not  theretofore  received  by  him 
or  her  is  to  be  paid  to  his  or  her  heirs  at  law. 

Appellants  contend  that  by  these  two  claus- 
es the  title  to  the  real  estate  described  in  the 
nineteenth  clause  is  vested  in  the  executors  of 
the  will,. in  trust,  to  be  by  them  sold  after  the 
expiration  of  the  period  during  which  they 
are  to  lease  the  same,  and  that  the  proceeds 
are  to  be  divided  according  to  the  distribution 
directed  in  the  eighteenth  clause.  Appellees* 
on  the  other  hand,  insist  that  the  fee  of 
said  real  estate  was  not  disposed  of  by  the 
will,  but  descended  to  the  heirs  of  John 
Thomas,  deceased,  as  intestate  property,  sub- 
ject to  the  right  of  the  executors  to  lease  It 
for  the  period  mentioned,  and  that  the  wid- 
ow of  the  testator  having  died,  and  10 
years  having  elapsed  since  the  death  of  the 
testator,  the  executors  have  no  further  au- 
thority or  control  over  said  real  estate.  The 
circuit  court  adopted  the  construction  contend- 
ed for  by  appellees,  and  in  our  judgment  that 
construction  is  the  correct  one  for  the  follow- 
ing reasons: 

First  The  eighteenth  clause  expressly  ex- 
cepts the  real  estate  described  in  the  nine- 
teenth clause  when  It  confers  upon  the  execu- 
tors power  to  sell  such  property  as  is  not  spe1 
clflcally  bequeathed  or  devised  by  the  win 
and  such  property  as  might  revert  to  the  es- 
tate by  the  happening  of  some  contingency 
mentioned  in  the  will.  Appellants'  conten- 
tion that  the  exception  refers  merely  to  the 
time  when  such  property  shall  be  sold,  and 
does  not  exclude  it  from  the  general  power 
given  to  the  executors  to  seH,  is  not  •  sui- 
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tained  by  the  phraseology  adopted  by  the 
testator  iu  the  eighteenth  clause. 

Second.  No  language  is  found  in  the  nine- 
teenth clause  which  can  be  considered  as 
authorizing  the  executors  to  sell  the  proper- 
ty therein  described,  or  as  authorizing  them 
to  divide  any  proceeds  of  the  sale  among  the 
persons  mentioned  In  the  eighteenth  clause. 
Appellants  regard  the  words  "net  proceeds," 
as  used  in  the  nineteenth  clause,  as  refer- 
ring to  the  net  proceeds  of  a  sale  of  the  prop- 
erty. Obviously  those  words,  as  used  in  that 
clause,  refer  to  the  net  proceeds  derived  from 
the  rents.  The  executors  are  directed  to  lease 
the  property  and  to  first  pay  taxes,  assess- 
ments, repairs,  insurance,  and  the  costs  and 
charges  connected  with  leasing  the  property 
and  collecting  the  rents,  and  to  then  divide 
the  "net  proceeds"  according  to  the  distribu- 
tion directed  In  clause  18.  The  Items  direct- 
ed to  be  first  paid  are  mostly  annual  charges 
against  the  real  estate.  The  Intention  of  the 
testator  therefore  undoubtedly  was  that  the 
rents  derived  from  the  property  should  each 
year  be  first  applied  to  the  payment  of  the 
Items  of  expense  enumerated,  and  the  balance, 
being  the  net  proceeds  of  the  rents,  should  be 
distributed  annually  among  the  persons  and 
in  the  proportions  as  specified  In  the  eight- 
eenth clause. 

Third.  The  testator,  in  the  sixteenth  clause 
of  the  will,  used  language  which  in  express 
terms  directed  the  executors,  after  the  death 
or  remarriage  of  the  widow,  to  dispose  of 
the  property  therein  described  in  accordance 
with  the  provisions  of  the  eighteenth  clause. 
Had  he  Intended  that  the  property  described 
in  the  nineteenth  clause  should  be  disposed 
of  in  the  same  manner  he  certainly  would 
have  used  language  equally  clear  in  express- 
ing such  Intention. 

Fourth.  The  distribution  contemplated  by 
the  eighteenth  clause  was  evidently  one  which 
might  be  made  during  the  widowhood  of 
Magdalena  Thomas,  since  she  was  to  receive 
one-fourth  of  all  sums  distributed  under  that 
clause,  and  It  clearly  appears  to  have  been 
the  intention  of  the  testator  that  the  Inter- 
est of  his  widow  in  his  estate  should  be  re- 
duced in  case  of  her  remarriage.  The  prop- 
erty described  in  the  nineteenth  clause  was  to 
be  leased  by  the  executors  until  the  death  or 
remarriage  of  the  widow.  Had  the  testator 
not  excepted  that  property  from  the  power 
of  sale  and  distribution  provided  by  the  eight- 
eenth clause,  when  the  time  arrived  for 
such  sale  and  distribution  of  this  property 
the  widow  would  have  been  either  dead  or 
remarried,  and  the  proceeds,  In  the  event 
of  her  death,  could  not  have  been  paid  to  her, 
and  In  the  event  of  her  marriage  her  Interest 
in  the  testator's  estate  would  have  been  there- 
by increased,  Instead  of  diminished.  In  our 
judgment  the  testator  had  this  in  mind 
when  he  inserted  the  exception  In  the  eight- 
eenth clause,  and  specifically  and  Intention- 
ally excepted  this  property  from  the  general 
power  of  sale  in  the  eighteenth  clause  In.  or- 


der that  It  might,  after  the  death  or  remar- 
riage of  the  widow,  pass  to  his  children  and 
their  descendants  In  accordance  with  the 
statute  of  descent  of  this  state.  A  contrary 
construction  would  give  to  the  descendants 
of  his  widow,  Magdalena  Thomas,  resulting 
from  her  marriage  to  Holdner  (which  was 
her  first  marriage),  who  are  strangers  to  the 
blood  of  the  testator,  an  Interest  in  his  es- 
tate. There  is  nothing  in  the  will  to  show 
any  intention  on  the  part  of  the  testator  to 
give  any  of  his  property  to  such  descendants 
of  his  widow. 

We  are  not  unmindful  of  the  rule  that  In 
determining  the  Intention  of  the  testator  the 
presumption  of  law  Is  that  be  Intended  by  his 
will  to  dispose  of  all  his  property  and  to 
leave  none  as  Intestate  estate,  yet,  as  said  In 
Wlxon  v.  Watson,  214  111.  138,  73  N.  E.  306: 
"This  Is  only  a  presumption,  and  cannot  be 
permitted  to  overcome  the  expressed  language 
of  the  will." 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 


(228  ni.  29) 

SUPERIOR  COAL  k  MINING  CO.  T. 
KAISER. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

L  Master  ano  Servant— Injury  to  Servant 
—Mines— Notice  or  Detects— Assumption 
of  Risk. 

A  miner,  while  bound  to  take  notice  of 
patent  defects  In  the  face  of  his  entry  where 
he  was  working,  was  not  required  to  make  an 
examination  for  hidden  defects,  but  might  prop- 
erly assume  that  defendant  had  used  reasonable 
care  not  to  endanger  his  position  by  other  work- 
ings. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig* 
vol.  34,  Master  and  Servant,  SS  547,  557.] 

2.  Same. 

The  rule  that  a  servant  assumes  the  ordi- 
nary risks  incident  to  the  work  in  which  he  is 
engaged  presupposes  that  the  master  has  pep- 
formed  the  duties  of  care,  caution,  and  vigilance 
which  the  law  places  on  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  547-549.] 

3.  Same— Examination  of  Mine. 

Where  plaintiff  was  Injured  by  a  fall  of 
coal  from  the  face  of  the  entry  in  which  he  was 
working,  and  within  two  or  three  hours  before 
the  accident  the  ribs  and  face  of  plaintiff's 
entry  had  been  examined  by  two  experienced 
miners  and  found  to  be  safe,  the  jury  were  au- 
thorized to  find  that  plaintiff  did  not  assume  the 
risk  of  the  same  becoming  unsafe  because  of  the 
defendant's  operations  in  a  cross-cut  near  such 
entry. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  547,  557.] 

4.  Same — Contributory  Negligence. 

Such  facts  were  sufficient  to  sustain  a  find- 
ing that  plaintiff  exercised  due  care  for  his  own 
safety. 

5.  Same— Negligence— Inspection. 

Defendant,  in  the  operation  of  a  coal  mine, 
had  driven  several  entries,  and  at  the  time  of 
the  accident  was  driving  a  cross-cut  between  the 
fifth  and  the  sixth  entry.  The  cross-cut  was  so 
driven  that  a  portion  thereof  passed  through  the 
south  rib  of  the  sixth  entry,  where  plaintiff 
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was  employed,  and  he  alleged  that  the  cut  was 
developed  In  advance  of  and  so  close  to  the  rib 
and  face  of  the  sixth  entry  as  to  loosen,  crack, 
and  weaken  the  rib  and  face  of  that  entry  at  the 
point  where  he  was  at  work.  The  last  catting 
in  the  cross-cut  was  done  two  days  before  plain- 
tiff was  injured  by  a  fall  of  coal  from  the  face 
of  his  entry,  which,  on  examination,  appeared 
to  be  safe  on  the  morning  of  the  accident.  De- 
fendant's mine  manager  testified  that  he  was  in 
the  cross-cut  on  that  morning,  but  that  he  did 
not  sound  the  face  of  the  coal  there,  merely 
assuming  its  safety  from  its  appearance.  Held, 
that  the  manager's  failure  to  thoroughly  ex- 
amine the  face  of  the  cross-cut  constituted  neg- 
ligence for  which  defendant  was  responsible. 

[Ed.  Note.— For  cases  in  point,  see  Cent-  Dig. 
vol.  34,  Master  and  Servant,  8  465.] 

6.  Same  — Safe  Place  —  Changino  Condi- 
tions. 

Where  the  dangerous  condition  of  a  mine 
entry  in  which  plaintiff  was  engaged  was  de- 
veloped from  workings  in  an  adjoining  cross-cut, 
and  plaintiff  had  no  part  in  producing  the  condi- 
tion which  led  to  his  injury,  he  was  not  barred 
from  recovery  by  the  rule  that  a  master  is  not 
liable  for  dangerous  and  more  or  less  hazardous 
conditions  of  the  place  in  which  the  servant  is 
employed  when  such  conditions  are  temporary 
and  result  from  the  necessary  prosecution  of  the 
work. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S§  179-205.] 

7.  Save  — Fellow  Sebv ants— Question  fob 

JUWhere  plaintiff  was  injured  by  alleged  neg- 
ligent mining  operations  by  other  servants  in 
an  adjoining  cross-cut,  whether  plaintiff  and  the 
servants  engaged  in  the  cross-cut  were  fellow 
servants  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  1062.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  St  Clair 
County;  R.  D.  W.  Holder,  Judge. 

Action  by  Frank  Kaiser  against  the  Supe- 
rior Coal  &  Mining  Company.  From  a  judg- 
ment for  plaintiff,  affirmed  by  the  Appellate 
Court,  defendant  appeals.  Affirmed. 

Appellee  was  employed  as  a  coal  miner  by 
appellant  the  Superior  Coal  &  Mining  Com- 
pany, which  operates  a  coal  mine  southwest 
of  Belleville.  Two  parallel  entries  were  be- 
ing run  in  the  mine  toward  the  west  and 
were  known  as  the  fifth  west  entry  and  the 
sixth  west  entry.  The  fifth  west  entry  ex- 
tended further  to  the  west  than  the  sixth. 
A  cross-cut  was  being  run  from  the  fifth 
west  entry  to  Intercept  the  sixth  west  ex- 
tending from  the  fifth  toward  the  north,  and 
being  of  the  width  of  about  19  feet  The  en- 
tries were  about  24  feet  wide.  In  driving 
the  cross-cut  through  to  the  sixth  west  entry 
the  Intersection  occurred  in  such  way  that 
a  portion  of  the  cross-cut  went  through  the 
south  rib  of  the  sixth  west  entry,  leaving  a 
hole  or  opening  from  the  cross-cut  Into  the 
entry.  Appellee,  In  his  declaration,  states 
that  appellant  "carelessly  and  negligently 
directed,  allowed,  and  permitted  said  cross- 
cut to  be  developed  In  advance  of  and  so 
close  to  the  rib  and  face  of  the  said  sixth 
west  entry  as  to  loosen,  crack,  and  weaken 
the  rib  and  face  of  the  said  sixth  west  entry 
at  a  point  where  the  plaintiff  was  at  work." 


It  Is  further  averred  that  In  consequence 
thereof  appellee  was  injured,  and  that  ap- 
pellant had  notice  of  this  condition,  or  by 
the  exercise  of  due  care  and  caution  might 
have  known  It :  also,  that  appellee  was  exer- 
cising due  care  for  his  own  safety,  and  did 
not  know  of  the  dangerous  condition.  Appel- 
lant contends  that  the  development  of  the 
said  cross-cut  did  not  extend  beyond  the  line 
coinciding  with  the  south  rib  of  the  sixth 
west  entry;  In  other  words,  that  the  face 
of  the  coal  In  the  cross-cut,  when  finished, 
was  straight  in  line  with  the  south  rib  of 
the  sixth  west  entry.  The  method  of  min- 
ing used  in  the  sixth  west  entry  and  in  the 
cross-cut  was  by  cutting  under  with  a  ma- 
chine and  shooting  down  with  powder.  The 
last  cutting  by  the  machine  In  both  the  en- 
try and  the  cross-cut  was  done  on  November 
2,  1005,  and  the  last  shooting  done  in  both 
the  entry  and  the  cross-cut  prior  to  the  in- 
jury was  on  the  afternoon  of  the  same  day. 
On  the  morning  of  November  4,  1905,  appel- 
lee went  to  his  place  of  work  at  the  sixth 
west  entry,  and  according  to  the  testimony 
of  himself  and  his  "buddy"  he  examined 
the  coal  In  the  face  of  the  entry,  Inspected 
it,  and  sounded  it  with  his  pick.  He  conclud- 
ed It  was  safe  and  went  to  work  loading  coal. 
About  10  o'clock  of  the  same  day,  while  he 
was  engaged  in  loading  coal,  his  right  foot 
was  Injured  by  a  fall  of  coal  from  the  face 
of  the  sixth  west  entry.  Appellant's  mine 
manager  testified  that  he  was  In  the  cross- 
cut and  the  sixth  west  entry  on  the  morning 
of  the  Injury,  prior  to  appellee's  arrival ; 
that  he  examined  the  coal  In  the  face  of  the 
sixth  west  entry,  and  It  looked  solid  to  him ; 
that  It  was  shot,  but  It  was  safe.  He  also 
testified  that  the  coal  In  the  face  of  the 
cross-cut  was  perfectly  solid,  and  he  states 
that  he  did  not  examine  It  Appellee  did  not 
examine  the  coal  In  the  face  of  the  cross- 
cut, and  testifies  that  he  did  not  know  that 
the  cross-cut  extended  in  advance  of  the 
face  of  the  west  entry.  The  case  was  tried 
by  a  jury  in  the  circuit  court  and  a  judg- 
ment rendered  in  favor  of  appellee,  and 
against  appellant  for  $1,000.  Motions  to  set 
aside  the  verdict  and  for  a  new  trial  were 
overruled,  and  appellant  prosecuted  an  ap- 
peal to  the  Appellate  Court  for  the  Fourth 
District  where  the  judgment  was  affirmed. 
By  its  further  appeal  appellant  brings  the 
record  to  this  court  for  review. 

Schaefer,  Farmer  &  Kruger,  for  appellant 
Webb  &  Webb,  for  appellee. 

VICEERS,  J.  (after  stating  the  facts  as 
above).  It  Is  admitted  that  appellee  was  in- 
jured by  a  fall  of  coal  at  the  time  and  place 
alleged  in  the  declaration.  He  bases  bis 
right  of  recovery  upon  the  theory  that  his  in- 
juries are  directly  attributable  to  the  care- 
lessness and  negligence  of  appellant  in  fall- 
ing to  exercise  reasonable  care  and  caution 
to  provide  him  with  a  reasonably  safe  place 
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;n  which  to  work,  by  allowing  the  cross-cut 
to  be  developed  In  advance  of  and  so  close 
to  the  rib  and  face  of  the  sixth  west  entry 
as  to  loosen,  crack,  and  weaken  the  rib  and 
face  of  the  entry  at  the  point  where  he  was 
at  work.  At  the  close  of  appellee's  evidence, 
and  again  at  the  close  of  all  the  evidence,  ap- 
pellant asked  the  court  to  Instruct  the  Jury 
to  return  a  verdict  of  not  guilty.  This  the 
court  refused  to  do,  and  It  Is  contended  that 
such  refusal  was  error,  because  the  evidence, 
with  all  the  legitimate  and  natural  Inferences 
which  may  be  drawn  therefrom,  was  insuffi- 
cient to  sustain  the  verdict  for  appellee. 

It  Is  first  Insisted  that  "the  appellee  as- 
sumed the  risk  of  the  injury  from  the  neg- 
ligence charged  In  the  declaration."  The 
evidence  shows  that  appellee,  on  the  day  of 
the  Injury,  examined  the  coal  in  the  face 
of  the  sixth  west  entry  before  beginning 
work,  and  that  It  appeared  to  be  solid  and 
safe.  The  appellant's  mine  manager  says 
that  he  examined  the  face  of  the  sixth  west 
entry  on  the  same  morning,  before  appellee 
arrived,  and  that  It  was  safe.  If,  upon  ex- 
amination by  two  experienced  miners,  the 
ribs  and  face  of  the  entry  where  appellee 
worked  presented  the  appearance  of  safety, 
the  Jury  were  justified  in  finding  that  appel- 
lee did  not  assume  the  risk,  and  that  he  had 
exercised  due  care  and  caution  for  his  own 
safety.  When  he  examined  the  coal  In  the 
face  of  the  entry  where  he  was  to  work  and 
found  It  apparently  safe,  he  had  the  right 
to  assume  that  appellant  had  discharged 
Its  duty  toward  him  In  reference  to  any 
dangers  that  might  arise  from  the  proximity 
of  the  cross-cut  to  his  entry.  Appellant's 
mine  manager  had  been  In  the  cross-cut  on 
the  morning  of  the  injury,  but  he  admits 
that  he  did  not  sound  the  face  of  the  coal  In 
the  cross-cut,  and  determined  from  its  ap- 
pearance alone  that  it  was  solid.  If  he  had 
made  a  thorough  examination  of  the  face, 
the  danger  might  have  been  discovered  by 
him,  and  the  Injury  averted.  The  failure  to 
do  so  was  a  failure  to  discharge  the  duty 
which  rested  upon  appellant  to  use  reasona- 
ble care  and  diligence  to  ascertain  that  ap- 
pellee was  being  provided  with  a  safe  place 
in  which  to  work.  While  appellee  was  bound 
to  take  notice  of  defects  which  were  patent, 
he  was  not  required  to  make  an  examination 
for  hidden  defects,  and  he  might  properly  act 
upon  the  presumption  that  appellant  bad 
used  reasonable  care  In  developing  the  cross- 
cut, and  that  It  had  examined  It  for  danger 
before  permitting  him  to  go  to  work.  Hlnes 
Lumber  Co.  v.  Llgas,  172  111.  315,  60  N.  E. 
225,  64  Am.  St  Rep.  38;  Leonard  v.  Kin- 
nare,  174  111.  632,  61  N.  E.  688  ;  City  of  La 
8alle  v.  Kostka,  190  111.  130,  GO  N.  E.  72; 
Hlmrod  Coal  Co.  v.  Clark,  197  111.  514,  64  N. 
E.  282.  The  rule  that  the  servant  assumes 
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the  ordinary  risks  incident  to  the  work  or 
business  In  which  he  is  engaged  presupposes 
that  the  master  .has  performed  the  duties 
of  care,  caution,  and  vigilance  which  the  law 
places  upon  him.  Western  Stone  Co.  v.  Mus- 
clal,  1IH5  111.  382,  63  N.  E.  664,  89  Am.  St 
Rep.  325. 

It  is  Insisted  that  the  rule  which  requires 
the  master  to  furnish  a  safe  place  to  work 
does  not  apply  in  the  case  at  bar,  for  the 
reason  that  this  rule  cannot  be  invoked  in 
that  class  of  cases  in  which  the  servant  is 
employed  In  constantly  producing  changes 
and  temporary  conditions  for  the  time  being 
more  or  less  hazardous.  To  this  we  cannot 
assent.  This  rule  does  not  apply  here,  for 
the  reason  that  appellee  had  no  part  in  pro- 
ducing the  condition  which  led  to  his  Injury. 
He  watched  the  condition  of  the  face  of  the 
entry  where  he  was  employed.  The  danger- 
ous condition  was  developed  in  another  lo- 
cality by  the  development  of  the  cross-cut. 
He  had  not  worked  upon  the  face  of  the 
entry  between  the  time  he  examined  it  in 
the  morning  and  the  occurrence  of  the  inju- 
ry. He  had  produced  no  change  in  that  re- 
gard. He  was  occupied  in  loading  coal  that 
had  been  cut  out  by  the  machine. 

Appellant  urges  that  the  negligence  charg- 
ed in  the  declaration  In  this  case  is  not 
shown  by  the  proof  to  have  been  the  prox- 
imate cause  of  appellee's  injury.  The  sub- 
stance of  the  charge  referred  to  In  the  dec- 
laration is  that  the  condition  which  led  to 
the  Injury  was  produced  by  the  development 
of  the  cross-cut  in  advance  of  the  sixth  west 
entry  and  by  the  shooting  of  coal  at  that 
point,  whereby  the  face  of  the  entry  was 
weakened  so  that  it  fell  and  produced  the 
Injury.  We  have  examined  the  evidence  in 
the  record  with  reference  to  this  point,  and 
we  are  unable  to  agree  with  appellant  that 
there  was  no  evidence  which  fairly  tends  to 
support  the  declaration. 

Appellant  contends  that  appellee  and  the 
machine  runners  and  shooters  working  in  the 
sixth  west  entry  and  the  cross-cut  were  fel- 
low servants.  This  statement  Is  not  in  ac- 
cord with  the  facts.  The  evidence  Is  that  ap- 
pellee did  not  work  In  the  cross-cut  at  any 
time.  The  only  theory  on  which  appellant 
can  Invoke  the  fellow  servant  rule  Is  that  ap- 
pellee, working  In  the  sixth  west  entry,  and 
the  machine  runners  and  shooters,  working 
in  the  cross-cut,  were  fellow  servants.  Un- 
der the  evidence  in  this  case  the  question 
of  fellow  servants  is  one  of  fact  to  be  de- 
termined by  the  jury.  Therefore  the  judg- 
ment of  the  trial  court  and  its  affirmance 
by  the  Appellate  Court,  are  conclusive  upon 
us  on  this  point. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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(229  111.  68) 

CALKINS  et  al.  v.  CALKINS  et  al. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Equity — Multtjpabiousness. 

The  jurisdiction  of  courts  of  equity  to  en- 
tertain bills  to  contest  wills,  being  statutory, 
may  only  be  exercised  in  the  mode  prescribed 
by  statute:  and  on  such  a  bill  defendants  may 
not  have  the  purported  will  declared  a  declara- 
tion in  trust  and  an  equitable  assignment,  since 
that  relief  invokes  general  equity  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §9  341-361] 

2.  Courts— J UBis diction. 

A  court  of  general  jurisdiction  may  have 
special  statutory  jurisdiction  conferred  upon  it, 
not  exercised  according  to  the  common  law,  and 
which  does  not  belong  to  it  as  a  court  of  general 
jurisdiction,  and  in  such  cases  its  decisions  are 
treated  as  those  of  courts  of  special  jurisdiction. 

Appeal  from  Circuit  Court,  Kane  County; 
L.  C.  Ruth,  Judge. 

Bill  by  Gilbert  Calkins  and  others  against 
Charles  Calkins  and  another  to  contest  a 
purported  will.  From  a  decree  refusing  pro- 
bate, defendants  appeal.  Affirmed. 

Gilbert  Calkins  and  22  other  heirs  of  Cy- 
rus Calkins  filed  a  bill  In  chancery  In  the 
circuit  court  of  Kane  county  to  contest  the 
will  of  Cyrus  Calkins  on  the  ground  that  the 
witnesses  had  signed  the  will  in  another  room 
and  out  of  the  range  of  vision  of  the  testa- 
tor. An  issue  at  law  was  made  up  and  sub- 
mitted to  a  jury  for  trial,  and  a  verdict  was 
rendered  In  favor  of  the  validity  of  the  will. 
A  decree  was  entered  on  the  verdict  of  the 
jury  sustaining  the  validity  of  the  will,  to 
reverse  which  a  writ  of  error  was  sued  out 
of  this  court.  Upon  a  hearing  in  this  court 
it  was  decided  that  the  evidence  showed  that 
the  attesting  witnesses  had  signed  the  will 
out  of  the  presence  of  the  testator,  and  a 
judgment  was  entered  In  this  court  revers- 
ing the  decree  and  remanding  the  cause. 
See  Calkins  v.  Calkins,  216  111.  458,  75  N.  E. 
182,  1  L.  R.  A.  (N.  S.)  393,  108  Am.  St  Rep. 
233.  Upon  the  reinstatement  of  the  case  In 
the  circuit  court,  appellants,  who  were  the 
principal  beneficiaries  under  the  will,  filed  an 
amended  answer,  admitting  that  the  will  was 
not  properly  executed  as  a  will,  and  alleged 
the  following  facts,  which  were  not  before 
the  court  on  the  former  hearing:  That  the 
deceased,  Cyrus  Calkins,  was  a  bachelor, 
who  for  more  than  40  years  prior  to  bis 
death  had  resided  upon  his  farm  in  Sugar 
Grove  township,  Kane  county,  adjoining  that 
of  r.rr^-lants;  that  for  15  years  prior  to  the 
death  of  the  deceased  the  appellants  had  ren- 
dered services  to  the  deceased  In  the  conduct 
of  his  farm,  transaction  of  his  business  af- 
fairs, caring  for  him  and  nursing  him  in  sick- 
ness, who,  on  account  of  his  old  age  and  phys- 
ical infirmities,  was  in  need  of  assistance; 
that  the  only  relatives  that  the  deceased  had 
for  many  years  prior  to  his  death  were  the 
nieces,  grandnieces,  and  grandnepbews  as 
named  In  the  bill  of  complaint,  and  nearly 
all  of  whom  lived  in  other  states  and  had 
never  visited  or  had  any  communication  with 


the  deceased,  and  by  reason  of  such  condi- 
tions were  not  the  natural  objects  of  the  de- 
ceased's bounty;  and  that  there  existed  very 
close  family  relations  between  the  appellants 
and  the  deceased.  The  answer  further  al- 
leged that  Cora  Needham,  the  daughter  of 
appellants,  had  for  many  years  prior  to  the 
death  of  Cyrus  Calkins  rendered  services  to 
the  deceased  by  writing  bis  letters,  nursing 
him  in  his  sickness,  preparing  his  meals,  and 
mending  his  clothes,  and  that  on  account  of 
these  close  family  relations  the  deceased  had 
on  many  occasions  expressed  the  desire  to 
give  to  appellants  the  greater  portion  of  bis 
property  as  compensation  for  the  services, 
care,  and  attention  rendered  by  appellants. 
The  answer  further  alleged  that  prior  to  the 
signing  of  the  instrument  In  question  the  de- 
ceased, Cyrus  Calkins,  was  advised  by  his 
physician,  F.  M.  McNalr,  that  the  injury 
which  be  had  theretofore  sustained  would 
be  liable  to  produce  death  on  account  of  his 
advanced  age;  that  accordingly  the  deceased 
requested  McNalr  to  procure  for  him  some 
one  to  prepare  the  necessary  papers  for  exe- 
cuting a  will;  that  McNalr,  In  response  to 
the  request  of  the  deceased,  procured  the 
services  of  Edward  M.  Harris,  who  accom- 
panied McNalr  to  the  home  of  the  deceased 
on  the  16th  of  June,  1903,  where,  after  a 
conference  and  consultation  with  the  de- 
ceased, Harris  proceeded  to  draw  up  the  In- 
strument In  question  for  the  purpose  of  a 
last  will  and  testament  for  Cyrus  Calkins 
to  execute ;  that  after  the  instrument  in  ques- 
tion had  been  prepared  the  deceased  told 
McNalr  that  before  he  would  execute  the 
paper  devising  to  appellants  nine-tenths  of 
all  his  property  he  desired  McNalr  to  vis- 
it appellants  and  obtain  from  them  their 
promise  and  agreement  that  they  would  give 
to  their  daughter,  Cora  Needham,  the  sum 
of  $500,  and  that  in  consideration  of  such 
promise  and  agreement  on  the  part  of  ap- 
pellants, he,  the  said  Cyrus  Calkins,  would 
then  execute  his  last  will  and  testament  de- 
vising and  conveying  to  appellants  nine- 
tenths  of  all  the  property  which  Cyrus  Cal- 
kins might  own  or  possess  at  his  death ;  that 
the  said  McNalr,  in  accordance  with  the  re- 
quest of  Cyrus  Calkins,  did  visit  appellants 
and  obtain  from  them  their  promise  and 
agreement  to  give  to  their  daughter,  Cora 
Needham,  the  sum  of  $500;  that  McNalr 
conveyed  such  promise,  on  the  part  of  ap- 
pellants, to  the  deceased,  who,  when  told 
that  appellants  had  promised  in  accordance 
with  his  request,  then  Bald  that  he  would 
sign  and  execute  the  Instrument  that  had 
been  theretofore  prepared  by  Harris;  and 
that  said  Cyrus  Calkins  did,  in  pursuance  of 
such  agreement,  sign  and  execute  the  Instru- 
ment in  question  under  the  belief  on  his  part 
that  he  was  executing  a  last  will  and  testa- 
ment which  was  valid  In  law  to  convey  and 
transfer  to  the  appellants  nine-tenths  of  all 
his  property  which  he  might  own  at  the  time 
of  his  death.   The  answer  further  alleged 
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that  after  the  execution  of  the  instrument  In 
question  the  same  was  delivered  to  McNalr 
for  safe-keeping,  and  tbat  the  deceased  nev- 
er thereafter  in  any  manner  attempted  to  re- 
voke, annul,  or  in  any  way  change  the  at- 
tempted disposition  of  his  property  as  set 
forth  in  the  instrument  in  question ;  that  aft- 
erwards the  deceased,  Cyrus  Calkins,  on  June 
23,  1903,  died  in  the  belief  that  he  had  fnlly 
complied  with  his  promise  and  agreement  to 
give  to  appellants  nine-tenths  of  all  his  prop- 
erty. The  answer  further  alleged  that  Cora 
Needham,  a  few  years  prior  to  the  death  of 
Cyrus  Calkins,  had  married  her  husband 
against  the  wishes  and  desires  of  appellants, 
and  that  on  account  thereof  there  was  an 
estrangement  between  appellants  and  Cora 
Needham,  which  condition  of  affairs  was 
known  to  Cyrus  Calkins,  and  the  deceased, 
being  desirous  of  bringing  about  a  reconcilia- 
tion between  Cora  Needham  and  appellants, 
stated  to  McNalr  that  he  believed,  if  he 
could  obtain  a  promise  on  the  part  of  ap- 
pellants to  give  their  daughter  the  aforesaid 
sum  of  $500,  this  act  on  the  part  of  appel- 
lants would  tend  to  bring  about  a  reconcilia- 
tion and  family  settlement.  The  answer  fur- 
ther alleged  that  the  appellants  had  paid  to 
Cora  Needham  the  sum  of  $500  in  accordance 
with  their  promise  and  agreement,  and  asked 
that  although  the  said  instrument  might  not 
be  sustained  as  a  last  will  and  testament  by 
reason  of  the  same  not  being  attested  as  re- 
quired by  law,  yet  that  said  instrument  con- 
stitute a  declaration  in  trust  and  an  equi- 
table assignment  by  the  deceased,  Cyrus  Cal- 
kins, sufficient  in  law  to  give  to  appellants 
a  right  to  have  a  conveyance  from  all  the 
heirs  of  nine-tenths  of  all  the  real  and  per- 
sonal estate  which  Cyrus  Calkins  owned  at 
the  time  of  his  death,  and  prayed  that  nine- 
tenths  of  the  property  of  Cyrus  Calkins,  de- 
ceased, should  be  decreed  by  the  court  to  be 
held  In  trust  by  the  heirs  of  Cyrus  Calkins, 
deceased,  for  the  benefit  of  appellants. 

At  the  time  of  filing  the  answer  the  appel- 
lants also  filed  their  cross-bill,  alleging  the 
same  facts  as  above  set  out  In  the  amended 
answer.  The  cross-bill  prayed  that  the  in- 
strument in  writing  purporting  on  its  face 
to  be  a  will  might  be  decreed  to  constitute  a 
declaration  in  trust  by  Cyrus  Calkins  and  an 
equitable  assignment  by  him  to  appellants  of 
nine-tenths  of  all  property  owned  by  the  de- 
ceased at  the  time  of  his  death,  and  prayed 
for  an  accounting  as  to  the  amount  of  prop- 
erty owned  by  the  deceased,  and  that  nine- 
tenths  of  it  might  be  decreed  by  the  court 
to  be  held  by  the  heirs  of  Cyrus  Calkins  in 
trust  for  appellants.  Exceptions  were  filed 
by  appellees  to  the  amended  answer,  and  a 
general  demurrer  to  the  cross-bill  was  filed, 
alleging  as  cause  for  demurrer  that  the  mat- 
ters and  things  set  forth  in  the  cross-bill 
were  not  germane  to  the  subject-matter  of 
the  original  bill  and  not  triable  in  this  pro- 
ceeding. The  exceptions  to  the  amended  an- 
swer and  the.  demurrer  to  the  cross-bill  were 
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sustained  by  the  court  below,  and,  appellants 
electing  to  stand  by  their  cross-bill,  it  was 
dismissed  by  the  court.  Upon  a  hearing  the 
court  entered  a  final  decree  on  the  original 
bill  refusing  to  admit  the  instrument  in  writ- 
ing to  probate  as  the  will  of  Cyrus  Calkins. 
From  that  decree  appellants  have  appealed, 
and  assign  error  upon  the  ruling  of  the  court 
in  sustaining  the  demurrer  to  their  cross-bill 
and  dismissing  the  same. 

Raymond  &  Newhall  (Robert  S.  Egan,  of 
counsel),  for  appellants.  Aldrlch  &  Wor- 
cester and  Lee  Mighell,  for  appellees. 

TICKERS,  J.  (after  stating  the  facts  as 
above).  Conceding  that  the  instrument  pro- 
bated as  the  will  of  Cyrus  Calkins  is  Invalid 
as  a  will  for  the  reasons  pointed  out  by  this 
court  when  this  case  was  here  before,  ap- 
pellants now  claim  the  same  Interest  in  the 
estate  on  the  ground  that  the  invalid  will 
should  be  held  to  operate  as  an  equitable  as- 
signment. In  the  view  we  take  of  the  case 
as  now  presented,  It  will  not  be  necessary 
to  decide  whether  the  facts  stated  in  the 
cross-bill  are  sufficient  to  entitle  appellants 
to  the  relief  sought,  since  whatever  equities 
appellants  may  have,  If  any,  cannot  be  ad- 
judicated in  the  proceeding  to  contest  the 
will.  The  jurisdiction  of  courts  of  equity 
to  entertain  bills  to  contest  wills  is  exclu- 
sively derived  from  statute,  and  can  only 
be  exercised  in  the  mode  and  within  the  lim- 
itations prescribed  by  the  statute.  Luther 
v.  Luther,  122  111.  558,  13  N.  E.  166;  Jele 
v.  Lemberger,  163  111.  338,  45  N.  E.  279. 
Ca?es  are  to  be  found  In  some  of  our  sister 
states  which  hold  that  the  power  of  courts 
of  chancery  to  entertain  bills  of  this  charac- 
ter is  embraced  In  the  general  equity  juris- 
diction of  these  courts;  but  this  rule  has 
never  been  recognized  in  this  .state,  and  it 
is  opposed  by  the  great  weight  of  authority 
both  in  England  and  America.  Broderick's 
Will,  .21  Wall.  (U.  S.)  503,  22  L.  Ed.  599; 
Gould  v.  Gould,  3  Story  (U.  S.)  516,  Fed. 
Cas.  No.  5,637;  Tarver  v.  Tarver,  9  Pet.  (U. 
S.)  174,  9  L.  Ed.  91 ;  Archer  v.  Meadows,  33 
Wis.  166;  2  Pomeroy's  Eq.  §  913;  Kendrick 
v.  Braushy,  3  Bro.  P.  C.  358 ;  Webb  v.  Clev- 
erden,  2  Atk.  424;  Gaines  v.  Fuentes,  92  U. 
S.  10,  23  L,  Ed.  524 ;  Luther  v.  Luther,  supra. 

This  court  has  decided  that  a  bill  to  set 
aside  a  will  under  section  7  of  our  wills 
statute,  and  for  partition,  is  multifarious, 
and  that  the  court  will,  sua  sponte,  enforce 
the  objection.  Hollenbeck  v.  Cook,  180  IIL 
.65,  54  N.  E.  154.  In  disposing  of  that  ques- 
tion in  the  Hollenbeck  Case  this  court,  on 
page  71  of  180  111.,  page  157  of  54  N.  E^ 
said :  "It  is  now  claimed  by  appellant  that 
the  court  erred  In  refusing  to  retain  the 
bill  after  overruling  a  motion  for  a  new 
trial,  for  the  purpose  of  dividing  the  lots 
owned  by  the  parties  as  tenants  in  common. 
We  do  not  concur  in  that  view.  We  do  not 
think  that  the  partition  of  lands  Is  a  propef 
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matter  to  be  Incorporated  in  a  bill  in  chan- 
cery, brought  under  section  7  of  our  statute 
of  wills,  to  contest  the  validity  of  a  will. 
Where  a  bill  Is  brought  to  contest  a  will, 
the  statute  requires  an  issue  of  law  to  be 
made  up  whether  the  writing  produced  be  the 
will  of  the  testator  or  not,  which  shall  be 
tried  by  a  Jury.  Whether  the  instrument 
produced  is  the  will  of  the  testator  or  not  is 
the  question,  and  the  only  question,  properly 
Involved  in  a  bill  brought  under  the  statute 
to  contest  a  will.  On  a  bill  in  chancery  or 
petition  for  partition  of  lands  the  question 
presented  is  usually  one  of  title  to  lands — 
a  question  to  be  determined  by  the  court  from 
the  evidence  introduced  by  the  respective  par- 
ties. The  latter  proceeding  is  one  in  no  man- 
ner connected  with  a  bill  brought  under  the 
statute  to  contest  a  will.** 

When  a  bill  Is  filed  to  contest  a  will 
under  the  statute,  the  Jurisdiction  invoked 
is  not  the  general  equity  powers  of  the 
court,  but  the  special  statutory  jurisdiction, 
and  so  far  as  the  scope  or  extent  of  the 
jurisdiction  extends  It  Is  to  be  determined 
by  the  same  rules  that  would  apply  if  the 
jurisdiction  was  conferred  upon  some  par- 
ticular tribunal  created  to  exercise  this  spe- 
cial Jurisdiction  and  no  other.  A  court  of 
general  Jurisdiction  may  have  a  special  stat- 
utory jurisdiction  conferred  upon  It,  not  ex- 
ercised according  to  the  course  of  the  com- 
mon law,  and  which  does  not  belong  to  It  as 
a  court  of  general  jurisdiction.  In  such 
cases  Its  decisions  are  treated  like  those  of 
courts  of  special  Jurisdiction.  Brown  on 
Jurisdiction,  |  13;  Haywood  v.  Collins,  60 
111.  328;  Johnson  v.  Von  Kettler,  84  111. 
315;  Watts  v.  Dull.  184  111.  88,  50  N.  E.  803, 
75  Am.  St.  Rep.  141.  Appellants'  cross-bill 
brought  forward  matters  which  could  only 
be  adjudicated  by  the  exercise  of  the  gen- 
eral equity  powers  of  the  court,  and  were 
therefore  not  germane  to  the  original  bill. 

The  demurrer  was  therefore  properly  sus- 
tained, and  the  decree  will  be  affirmed. 

Decree  affirmed. 


(229  III.  75) 

8AMPSELL  v.  RTBCZTNSKI  et  al. 
(Supreme  Coart  of  Illinois.   Oct.  23,  1907.) 

1.  Stbeet  Railroads  —  Collision  with  Ve- 
hicles—CONTBIBUTOBY  NEGLIGENCE — QUES- 
TION FOR  JUBY. 

Whether  decedent  was  guilty  of  contribu- 
tory negligence  in  taking  the  chances  of  a  colli- 
sion between  a  street  car  and  his  wagon,  held, 
nnder  the  evidence,  a  question  for  the  jury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §|  255-257.] 

2.  Same— Instbtjctions. 

In  an  action  to  recover  for  death  resulting 
from  a  collision  between  a  street  car  and  wagon, 
an  instruction  that,  if  the  sole  cause  of  the  in- 
jury was  the  negligent  manner  in  which  the 
team  and  wagon  were  managed,  the  jury  should 
find  defendant  not  guilty,  is  equivalent  to,  and 
warrants  the  refusal  of.  an  instruction  that,  if 
the  sole  cause  of  the  accident  was  the  manner  in 
which  the  team  and  wagon  were  managed,  plain- 


tiffs cannot  recover,  since.  If  the  cause  of  the 
accident  was  the  manner  in  which  the  deceased 
managed  his  team,  it  was  necessarily  negligent. 

3.  Tbial — Instructions — Dutt  of  Judge  in 
General. 

Each  party  to  a  lawsuit  has  a  right  to  have 
the  court  give  instructions  stating  the  law  ap- 
plicable to  the  evidence  presented  by  such  par- 
ty, so  that,  if  the  jury  find  the  facts  in  accord- 
ance with  such  evidence,  they  may  correctly  ap- 
ply the  law  thereto. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  40,  Trial,  |  480.] 

4.  Stbeet  Railroads— Collision  with  Vehi- 
cle— Contributory  Negligence— Instruc- 
tions. 

In  an  action  to  recover  for  death  resulting 
from  a  collision  between  a  street  car  and  wagon, 
where  defendant's  theory  is  that  both  parties 
thought  the  wagon  far  enough  away  so  that  the 
car  might  pass  it  in  safety,  defendant  is  not  en- 
titled to  an  instruction  that,  if  the  presence  of 
the  deceased  served  to  impede  the  passage  of 
the  cars,  and  he  failed  to  leave  the  track  with 
his  team  and  allow  the  cars  to  pass,  plaintiffs 
cannot  recover,  because  street  cars  nave  the 
right  of  way  on  their  track,  and  public  interest 
demands  that  they  be  run  without  delay. 

5.  Same. 

In  an  action  to  recover  for  death  resulting 
from  a  collision  betwep"  n  street  car  and  wagon, 
an  instruction  that  if  the  horses  started  to  move 
while  the  car  was  passing,  and  the  starting  of 
the  horses  was  the  soie  cause  of  the  accident, 
plaintiffs  cannot  recover,  is  equivalent  to,  and 
warrants  the  refusal  of,  an  instruction  that  if 
the  jury  believe  that  the  team  and  wagon  were 
standing  in  the  street  a  sufficient  distance  from 
the  track  to  allow  the  car  to  pass  in  safety,  and 
after  the  first  part  of  the  team  was  passed  in 
safety  the  horses  turned  so  as  to  cause  a  col- 
lision with  the  car,  plaintiffs  cannot  recover. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Jesse  Holdom,  Judge. 

Action  by  John  A.  Rybczynskl  and  others, 
administrators,  against  Marshall  B.  SampseU, 
receiver  of  the  Chicago  Union  Traction  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  affirming  a  judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellant,  O.  C.  H. 
Zillman  and  Joseph  R.  David,  for  appellees. 

CARTWRIGHT,  J.  Peter  Ficht  was  em- 
ployed in  hauling  asphalt  with  his  team  for 
the  R.  F.  Conway  Company,  a  corporation, 
which  was  laying  an  asphalt  pavement  in 
Garfield  avenue,  In  the  city  of  Chicago,  in 
the  block  next  east  of  Halsted  street.  It 
was  necessary  for  him  to  drive  with  his 
load  to  the  place  where  the  material  was  to 
be  deposited.  He  drove  up  with  a  load  and 
was  directed  by  the  man  who  dumped  the 
wagon  to  unload  it  just  south  of  the  car 
track  of  the  Chicago  Union  Traction  Com- 
pany, at  a  point  from  60-to  75  feet  east  of 
Halsted  street  He  drove  to  the  place  des- 
ignated, and  the  team  stood  near  the  track, 
facing  toward  the  west,  and  the  front  of  the 
wagon  was  nearer  the  track  than  the  rear. 
The  wagon  had  a  sheet-Iron  box,  which  could 
be  tipped  up  in  front  to  an  angle  of  45  de- 
grees to  permit  the  asphalt  to  run  oat  at  the 
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rear  end,  and  after  most  of  it  had  run  out 
the  dumper  would  scrape  out  the  remainder 
from  behind.  The  box  was  tipped  np  as 
usual,  and  the  asphalt  ran  out  on  the  pave- 
ment While  this  was  being  done,  a  closed 
street  car  came  up  from  the  east  and  passed 
the  wagon  In  safety.  Shortly  afterward  an 
open  car  opproached  while  the  dumper  was' 
scraping  out  the  remaining  asphalt  from  the 
box.  The  car  had  a  footboard  on  the  side 
next  the  wagon  which  was  folded  up  against 
the  side  of  the  car,  and  the  car  was  stopped 
from  five  to  seven  feet  from  the  end  of  the 
wagon.  The  motorman  thought  there  was 
not  room  enough  to  pass  the  wagon,  but  the 
conductor  looked  at  the  situation  and  rang  the 
bell  to  go  ahead.  The  car  started  up,  and 
FIcht  went  to  the  head  of  the  team  on  the 
south  side,  with  the  heads  of  the  horses  be- 
tween him  and  the  car  track,  and  held  the 
horses  by  the  reins,  between  the  homes  and 
the  bits.  The  front  part  of  the  car  passed 
the  front  wheel  without  striking  it,  but  an 
Iron  strap  near  the  middle  of  the  footboard 
struck  the  hub  of  the  front  wheel  In  the  rear, 
throwing  the  end  of  the  tongue  around  to  the 
side  where  FIcht  stood,  and  he  was  struck 
In  the  stomach  either  by  the  end  of  the  tongue 
or  the  end  of  the  neck  yoke,  and  died  short- 
ly afterward.  Appellees,  as  administrators 
of  his  estate,  brought  this  suit  In  the  superior 
court  of  Cook  county  against  the  receivers  of 
the  traction  company  and  recovered  a  judg- 
ment An  appeal  was  taken  to  the  Appellate 
Court  for  the  First  District,  and  the  cause 
was  assigned  to  the  branch  of  that  court 
where  the  death  of  one  of  the  receivers  was 
suggested,  and  the  judgment  was  affirmed 
against  appellant,  the  surviving  receiver,  who 
prosecuted  a  further  appeal  to  this  court 

The  trial  court  refused  to  direct  a  verdict 
of  not  guilty  at  the  request  of  defendants, 
and  the  refusal  Is  assigned  as  error.  To  sus- 
tain that  assignment  counsel  contend  that 
FIcht  with  full  knowledge  of  the  situation, 
deliberately  took  the  chances  of  the  collision 
between  the  street  car  and  his  wagon  which 
caused  his  death,  and  therefore  was  guilty 
of  contributory  negligence  as  a  matter  of  law. ' 
They  insist  that  he  was  guilty  of  a  neglect  of 
the  duty  Imposed  upou  him  by  the  law  to  re- 
move his  wagon  from  proximity  to  the  track ; 
that  he  gave  an  invitation  to  the  motorman 
to  come  ahead;  and  that,  knowing  tne  situa- 
tion fully,  he  elected  to  remain  where  he  was 
and  took  upon  himself  the  risk  of  being  injur- 
ed In  the  position  where  he  saw  fit  to  stand. 
If  these  facts  had  been  proved  and  not  con- 
troverted, the  Inevitable  conclusion  would  be 
that  FIcht  was  guilty  of  negligence  equally 
with  the  motorman  and  conductor.  When 
the  car  stopped,  and  the  motorman  was  of  the 
opinion  that  he  could  not  get  by  with  safety, 
if  FIcht  told  the  motorman  and  conductor  to 
go  ahead,  that  other  cars  had  passed,  and 
there  was  lots  of  room,  and  It  was  on  his 
assurance  and  invitation  that  the  attempt 


to  pass  was  made,  his  administrators  could 
not  say  that  he  was  free  from  negligence  In 
giving  the  assurance  and  invitation,  but  the 
motorman  and  conductor  were  guilty  of  negli- 
gence In  complying  therewith.  But  that  is 
not  the  state  of  the  record.  The  questions 
whether  FIcht  understood  the  situation  and 
the  probability  of  a  collision,  and  whether 
he  gave  any  assurance  or  Invitation,  were 
both  controverted,  and  issues  of  fact  were 
raised  as  to  both.  The  evidence  for  the 
plaintiffs  was  that  some  of  the  persons  there 
called  to  the  motorman  that  they  did  not 
think  he  could  pass,  and  the  motorman  said 
to  the  conductor  he  did  not  think  he  could 
make  it,  but  the  conductor  told  him  to  go 
ahead  and  try  his  hand,  or  something  to 
that  effect,  and  rang  the  bell  to  go  ahead. 
The  dumper  who  was  scraping  out  the  wagon 
testified  that  he  told  the  motorman  he  did  not 
think  he  could  get  by,  but  the  conductor 
looked  out  and  said  to  the  motorman  that 
he  thought  he  could  make  It  The  evidence 
for  plaintiffs  tended  to  show  that  FIcht  did 
not  tell  the  motorman  to  come  ahead,  or  any- 
thing of  the  kind ;  that  he  said  nothing  and 
gave  no  assurance  that  there  was  room  to 
pass ;  that  he  said  nothing  except  to  hold  up 
his  hands  and  say:  "Take  it  easy."  He  was 
standing  on  the  south  side,  with  the  team 
between  him  and  the  car.  That  he  stood 
south  of  the  heads  of  the  horses  is  proven  be- 
yond controversy  by  the  fact  that  he  was 
struck  in  the  stomach  by  the  end  of  the 
tongue  or  the  end  of  the  neck  yoke  when  the 
tongue  was  thrown  south  by  the  car  striking 
the  wheel.  It  would  be  impossible  for  a  man 
standing  where  he  was  to  see  what  was  going 
on  opposite  the  team,  or  to  be  looking  along 
the  line  between  the  car  and  wagon  so  as  to 
know  that  a  collision  was  about  to  occur. 
There  was  evidence  for  the  defendants  that 
the  team  was  moved  nearer  the  track  just 
before  the  collision,  but  that  was  contra- 
dicted. On  the  motion  to  direct  a  verdict  the 
evidence  for  the  plaintiffs  was  to  be  taken 
as  true,  and  the  court  did  not  err  in  refusing 
to  give  the  direction. 

It  is  assigned  for  error  that  the  court  erred 
in  refusing  to  give  the  third,  fourth,  and 
fifth  instructions  as  requested  by  the  defend- 
ants, and  the  remainder  of  the  argument  is 
devoted  to  that  subject  The  third  instruc- 
tion stated  that,  if  the  sole  cause  of  the  ac- 
cident was  the  manner  in  which  the  team 
and  wagon  were  managed,  plaintiffs  could  not 
recover.  The  court  gave  an  instruction,  num- 
bered 16,  which  Informed  the  jury  that  if  the 
sole  cause  of  the  injury  to  the  plaintiffs'  in- 
testate was  the  negligent  manner  in  which 
the  team  and  wagon  was  managed,  tbey 
should  find  the  defendants  not  guilty.  If  the 
cause  of  the  accident  was  the  manner  In 
which  FIcht  managed  his  team,  it  was  neces- 
sarily negligent  and  the  two  instructions 
covered  the  same  ground.  It  was  not  error 
to  refuse  to  repeat  the  same  rule  of  law. 
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The  fourth  instruction  which  was  refused 
commenced  with  the  statement  of  a  correct 
rule  of  law  to  this  effect:  That  by  reason  of 
its  convenience  to  the  public  as  a  carrier  of 
passengers,  and  because  of  the  inability  of 
its  cars  to  turn  01 t,  a  street  railway  company 
Is  invested  with  a  right  of  way  over  other 
vehicles  over  the  portion  of  the  street  occu- 
pied by  its  tracks,  and  it  Is  the  duty  of  the 
person  in  charge  of  a  team  and  wagon  stand- 
ing near  said  track  to  turn  out  or  move  said 
team  and  wagon  away  from  said  track  and 
allow  the  street  care  to  pass,  and  to  exer- 
cise ordinary  care  not  to  obstruct  or  delay 
such  street  cars.  Care  cannot  turn  to  the 
right  or  left,  but  must  move  along  the  rails 
laid  down  in  the  street,  and  the  public  inter- 
est demands  that  they  should  be  run  without 
delay.  It  is  therefore  the  duty  of  persons 
with  teams  to  leave  the  track  or  move  away 
from  it  and  allow  the  street  cars  to  pass, 
whenever  their  presence  serves  to  impede 
the  passage  of  the  care.  N6rth  Chicago  Elec- 
tric Railway  Co.  v.  Peuser,  190  111.  67,  60 
N.  E.  78;  Chicago  Union  Traction  Co.  v. 
Jacobson,  217  111.  404,  75  N.  E.  508.  The 
instruction  then  proceeded  to  apply  that  rule 
of  law  to  this  case,  and  advised  the  jury 
that  if  the  plaintiffs'  intestate  neglected  the 
duty  so  stated,  and  failed  thereby  to  exercise 
ordinary  care  for  his  own  safety,  and  he  was 
thereby  injured,  they  should  find  the  defend- 
ants  not  guilty.  Each  party  to  a  lawsuit  has 
a  right  to  have  the  court  give  instructions 
stating  the  law  applicable  to  the  evidence 
presented  by  such  party,  so  that  if  the  jury 
find  the  facts  in  accordance  with  such  evi- 
dence they  may  correctly  apply  the  law  there- 
to. But  in  this  case  it  Was  not  the  theory 
of  the  defendants  that  Ficht  was  obstructing 
the  track  or  delaying  the  street  care.  The 
motorman  was  of  the  opinion  that  he  could 
not  get  by,  and  if  that  opinion  bad  been  ad- 
hered to  Ficht  would  have  been  requested  to 
get  out  of  the  way,  and  it  would  have  been 
his  duty  to  do  so;  but  in  the  opinion  of  the 
conductor  the  wagon  was  not  obstructing  or 
delaying  the  car,  and  he  rang  the  bell  to  go 
ahead,  not  expecting  any  collision.  The  the- 
ory of  the  defendants  was  that  both  parties 
thought  the  wagon  was  far  enough  away  to 
pass  in  safety.  Their  claim  was  that  there 
was  no  difference  of  opinion  on  that  subject 
at  all,  and  the  question  whether  a  person 
knowingly  obstructing  the  passage  of  a  car 
could  recover  for  an  Injury  was  in  no  way 
involved.  Neither  was  the  question  whether 
It  Is  the  duty  of  a  person  on  or  In  close  prox- 
imity to  a  track  to  get  out  of  the  way  without 
being  warned  or  ordered  to  do  so. 

The  fifth  Instruction  which  was  refused 
stated  that  if  the  jury  believed,  from  the  evi- 
dence, that  the  team  and  wagon  were  stand- 
ing In  the  street  a  sufficient  distance  from 
the  track  to  allow  the  car  to  pass  In  safety, 
and  after  the  first  part  of  the  team  was  pass- 
ed In  safety  the  horses  turned  or  were  turn- 


ed so  as  to  come  in  collision  with  the  car, 
plaintiffs  could  not  recover.  The  court  gave 
the  seventeenth  instruction,  which  stated  that 
if  the  horses  attached  to  the  wagon  started 
to  move  while  the  car  was  passing,  and  the 
starting  or  moving  of  the  horses  was  the  sole 
cause  of  the  accident,  then  the  plaintiffs 
could  not  recover.  If  the  car  would  have 
passed  in  safety  in  case  the  horses  had  not 
moved,  and  they  turned  or  were  turned  so  as 
to  come  in  collision  with  the  car,  the  moving 
was  the  sole  cause  of  the  accident,  and  the 
refused  instruction  covered  the  same  ground 
as  the  one  which  was  given. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 


(229  III.  91} 

ILLINOIS  CENT.  R.  CO.  v.  WARRINER. 
(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Evidence— City  Ordinances— Pamphlets 
—Identification. 

Where  a  village  ordinance  was  printed  with 
other  ordinances  in  pamphlet  form,  the  pam- 
phlet was  admissible  to  prove  the  ordinance  with- 
out farther  identification,  because  the  ordinance 
purported  to  be  published  in  the  pamphlet  by 
the  authority  of  the  president  and  board  of  trus- 
tees of  the  village,  and  not  by  virtue  of  the 
printed  copy  of  a  certificate  at  the  end  thereof. 

[Ed.  Note.— For  cases  in  _point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  1234.] 

2.  Same. 

Where  a  village  ordinance  was  contained  in 
a  pamphlet  which  purported  to  be  published  by 
authority  of  the  president  and  board  of  trustees 
of  the  village,  the  pamphlet  was  admissible  to 

f trove  the  ordinance,  though  a  certificate  pun- 
ished at  the  end  of  the  pamphlet  did  not  show 
where  the  publication  was  made,  and  recited 
that  the  ordinances  contained  in  the  pamphlet 
were  passed  and  approved  on  August  19,  1890, 
while  a  memorandum  at  the  foot  of  the  ordi- 
nance in  question  recited  that  it  was  passed  on 
August  19,  1890,  and  approved  on  the  succeed- 
ing day. 

[Ed.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  20,  Evidence,  §  1234.] 

3.  Negligence— Death  op  Ciiild— Contbibu- 
tobt  Negligence  of  Parents. 

Contributory  negligence  of  parents  is  a 
complete  defense  to  an  action  for  the  alleged 
wrongful  death  of  a  child  brought  for  the  par- 
ents' benefit 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Negligence,  §  154.] 

4.  Same— Question  for  Jury. 

Whether  the  negligence  of  parents  contrib- 
uted to  the  alleged  wrongful  death  of  a  child 
held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §  352.] 

5.  Appeal — Prejudice. 

Where  a  child  for  whose  death  plaintiff 
sued  was  one  year  and  eight  months  old,  de- 
fendant was  not  prejudiced  by  an  instruction  . 
with  reference  to  the  care  required  by  the 
child's  parents  which  mistakenly  gave  the  child's 
age  aa  two  years. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  U  4219,  4224.] 

6.  Trial—  Instructions— Form  —  Reference 
to  Time.  - 

Where  the  time  mentioned  in  an  instruction 
was  the  date  of  the  accident,  it  covered  the 
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whole  time,  and  was  not  objectionable  as  limit- 
in*  the  care  required  of  the  parents  of  a  child 
alleged  to  have  been  wrongfully  killed  to  the 
point  of  time  when  the  child  was  near  or  at  de- 
fendant's railroad  track. 

7.  Same— Preponderance  of  Evidence. 

Where  an  instruction  directed  that,  if  the 
jury  found  from  the  evidence  the  facts  therein 
stated,  they  should  find  defendant  guilty,  and 
the  facts  stated  were  all  the  facts  necessary  to 
constitute  a  cause  of  action  and  require  such 
verdict,  the  instruction  was  not  objectionable 
for  failure  to  require  that  the  finding  of  the 
facts  must  be  from  a  preponderance  of  the  evi- 
dence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  |§  549,  550.] 

8.  Same — Form  op  Instructions. 

An  instruction  directing  that,  if  the  jury 
find  certain  facts  from  the  evidence,  it  is  their 
duty  to  find  defendant  guilty,  is  erroneous,  un- 
less it  embraces  all  the  facts  essential  to  sustain 
the  verdict  directed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  534-538.] 

9.  Same— Right  to  Instructions. 

A  party  has  a  right  to  an  instruction  that 
one  on  whom  the  burden  of  proof  legally  rests 
must  establish  the  facts  by  a  preponderance  of 
the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  5  502.] 

10.  Same— Credibility  of  Witnesses. 
None  of  the  methods  by  which  the  credibil- 
ity of  witnesses  and  the  preponderance  of  the 
evidence  are  to  be  determined  are  essential  to 
an  instruction  stating  what  facts  will  create  a 
liability  or  constitute  a  cause  of  action. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  §§  490-494.] 

11.  Same— Knowledge  op  Jurors. 

An  instruction  that,  in  considering  the  dam- 
ages, the  jury  might  consider  the  facts  proved 
in  connection  with  their  own  knowledge  and 
experience,  was  not  objectionable  as  not  limit- 
ing the  jury  to  such  knowledge  as  men  ordina- 
rily possess,  where  such  knowledge  related  to 
the  value  of  the  services,  the  expense  of  cloth- 
ing, education,  and  support  of  a  child  alleged 
to  have  been  wrongfully  killed  by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  624.] 

12.  Death— Children— Pecuniary  Benefit. 
An  instruction  in  an  action  for  wrongful 

death  of  a  child  was  not  erroneous  in  permit- 
ting the  jury  to  consider  any  pecuniary  benefit 
that  might  result  to  the  next  of  kin  at  any  age 
of  the  child  if  he  had  lived. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Death,  8  112.] 

13.  Pleading— Declaration— Defects— Aid- 
er by  Verdict. 

Where  a  declaration  alleged  that  plaintiffs 
child  was  killed  by  and  through  the  negligence 
and  improper  conduct  of  defendant,  and  the 
great  and  unlawful  speed  of  defendant's  train 
by  which  the  child  was  struck  and  injured,  It 
was  inferable  that  the  accident  was  not  due  to 
the  negligence  or  want  of  care  of  the  parents, 
so  that  failure  of  the  declaration  to  charge  that 
the  parents  were  in  the  exercise  of  reasonable 
care  for  the  child's  safety  was  cured  by  the  ver- 
dict 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  1451-14'<7.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Kanka- 
kee County;  Frank  L.  Hooper,  Judge. 

Action  by  Lew  H.  Warrlner,  as  administra- 
tor of  the  estate  of  Stewart  Cornell  Warrl- 


ner, deceased,  against  the  Illinois  Central 
Railroad  Company.  From  a  judgment  for 
plaintiff  affirmed  by  the  Appellate  Court,  de- 
fendant appeals.  Affirmed. 

W.  R.  Hunter  (John  G.  Drennan,  of  coun- 
sel), for  appellant  H.  K.  &  H.  H.  Wheeler, 
for  appellee. 

CARTWRIGHT,  J.  On  November  3,  1904, 
Stewart  Cornell  Warrlner,  a  child  aged  one 
year  and  eight  months,  was  struck  by  the 
pilot  beam  of  defendant's  engine  on  the  cross- 
ing of  Wilson  street,  in  the  village  of  Peotone, 
and  received  Injuries  from  which  be  died. 
This  suit  was  brought  by  his  administrator 
in  the  circuit  court  of  Kankakee  county  to  re- 
cover damages  to  bis  next  of  kin  resulting 
from  his  death.  There  was  a  trial,  and  the 
case  was  submitted  to  the  jury  on  the  sec- 
ond and  fifth  counts  of  the  declaration,  which 
alleged  that  there  was  an  ordinance  of  the 
village  of  Peotone  prohibiting  a  greater  rate 
of  speed  than  10  miles  an  hour,  and  charged 
that  the  defendant's  train  was  running  at  a 
greater  rate  of  speed,  causing  the  death  of 
said  child.  The  jury  found  the  defendant 
guilty  and  assessed  damages,  and  judgment 
was  entered  upon  the  verdict.  On  appeal  to 
the  Appellate  Court  for  the  Second  District 
the  judgment  was  affirmed,  and  the  case  Is 
brought  here  by  a  further  appeal. 

It  is  first  contended  that  the  court  erred 
in  admitting  the  ordinance  In  evidence.  It 
was  Ordinance  No.  12,  contained  in  a  print- 
ed pamphlet,  the  cover  of  which  was  partly 
torn  off  so  as  to  show  only  the  first  half  of 
the  title.  The  cover  did  not  show  what  the 
pamphlet  contained,  but  the  first  page  was 
entitled,  "The  Revised  Ordinances  of  the  Vil- 
lage of  Peotone,"  and  on  the  last  page  there 
was  what  purported  to  be  a  printed  copy  of  a 
certificate  of  the  president  of  the  board  of 
trustees  and  the  clerk  of  the  village  certify- 
ing to  the  ordinances  as  true  copies  of  the  re- 
vised ordinances  of  said  village,  and  It  was 
therein  stated  that  they  were  printed  and 
published  by  the  authority  of  the  president 
and  board  of  trustees  of  the  said  village.  The 
ordinance  was  objected  to  because  the  memo- 
randum at  the  foot  of  the  ordinance  showed 
that  it  was  passed  on  August  19.  1890,  and 
approved  August  20,  1890,  while  the  copy  of 
the  certificate  stated  that  the  ordinances  con- 
tained In  the  pamphlet  were  passed  and  ap- 
proved on  August  19,  1890.  The  ordinance 
was  printed,  with  other  ordinances,  In  pamph- 
let form,  and  was  admissible  hi  evidence  un- 
der the  statute,  not  by  virtue  of  the  printed 
copy  of  a  certificate,  but  on  the  ground  that 
the  ordinance  purported  to  be  published  In 
that  pamphlet  by  authority  of  the  president 
and  board  of  trustees.  All  that  was  neces- 
sary to  authorize  the  admission  of  the  pamph- 
let In  evidence  was  the  fact  that  It  purported 
to  be  published  by  such  authority,  and  the 
statute  made  it  evidence  of  the  passage  and 
legal  publication  of  the  ordinances  contained 
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In  it  as  of  the  dates  mentioned  in  the  pamph- 
let. Bagan  v.  Connelly,  107  111.  458 ;  McCra- 
ney  v.  Glos,  222  III.  628,  78  N.  E.  921 ;  Chica- 
go &  Alton  Railroad  Co.  v.  Wilson,  225  111. 
50,  80  N.  E.  56.  The  printed  copy  of  the  cer- 
tificate had  no  legal  effect  as  a  certificate, 
and  did  not  affect  the  ordinance.  The  fur- 
ther objection  was  made  that  the  certificate 
did  not  show  where  the  publication  was 
made.  If  it  had  any  effect  at  all,  it  showed 
that  the  publication  was  made  in  that  pamph- 
let, and  neither  objection  had  any  force.  The 
court  did  not  err  in  admitting  the  ordinance 
in  evidence. 

The  train  was  running  at  a  rate  of  speed 
prohibited  by  the  ordinance,  the  speed  being 
estimated  by  plaintiff's  witnesses  at  from  20 
to  40  miles  an  hour  and  by  the  defendant's 
witnesses  at  from  9  to  12  miles  an  hour,  and 
the  evidence  tended  to  prove  that  the  unlaw- 
ful rate  of  speed  was  the  cause  of  the  acci- 
dent It  is  urged,  however,  that  the  evidence 
does  not  show  that  the  parents  of  the  child 
exercised  any  care  or  caution  for  Its  safety, 
but,  on  the  contrary,  showed  an  affirmative 
act  of  negligence  on  their  part  by  placing  the 
child  in  an  open  lot  near  the  railroad  track, 
and  paying  no  further  attention  to  him.  On 
that  ground,  it  is  argued  that  the  court  ought 
to  have  directed  a  verdict  for  the  defendant 
Where  an  action  for  damages  on  account  of 
the  death  of  a  child  is  brought  for  the  benefit 
of  those  who  were  chargeable  with  its  care, 
their  contributory  negligence  will  bar  the  ac- 
tion. Chicago  City  Railway  Co.  v.  Wilcox, 
138  111.  370,  27  N.  E.  899,  21  L.  R.  A.  76 ;  Chi- 
cago ft  Alton  Railroad  Co.  v.  Logue,  158  111. 
621,  42  N.  E.  926.  The  home  of  this  child 
was  east  of  the  railroad  tracks,  and  faced 
north  on  Wilson  street  The  only  adults  at 
the  house  at  the  time  were  the  mother  of  the 
child  and  two  sisters,  who  were  twins,  22 
years  old.  They  did  the  housework,  and  at 
the  time  of  the  accident  were  engaged  In  do- 
ing the  family  washing.  The  mother  put  on 
the  child's  coat  and  saw  him  going  down  the 
back  steps  to  the  back  or  side  yard  to  play, 
about  15  or  20  minutes  before  the  accident 
One  of  his  sisters  had  been  out  in  the  back 
yard  with  a  basket  of  clothes,  hanging  them 
on  the  line,  and  saw  the  child  near  the  back 
porch  about  10  minutes  before  the  accident 
She  went  into  the  house  for  more  clothes, 
and  heard  an  automatic  signal  bell  at  the 
crossing,  which  began  to  ring  when  the  en- 
gine was  more  than  100  rods  north  of 
the  crossing.  The  mother  and  both  sisters 
commenced  to  make  search  for  the  child,  and 
made  every  effort  to  find  him.  He  had  gone 
across  the  tracks  to  the  west  and  was  com- 
ing east  toward  the  tracks  as  the  south- 
bound passenger  train  that  struck  him  went 
through  the  village.  The  father,  who  had 
gone  downtown  and  was  returning,  and  the 
mother  and  sisters,  were  all  running  toward 
the  train  when  the  child  was  struck.  The 
court  did  not  err  in  .submitting  to  the  Jury 
the  Issue  of  fact  whether  those  who  had 


charge  of  the  child  exercised  the  degree  of 
care  demanded  of  them. 

The  first  instruction  given  at  the  request  of 
the  plaintiff  is  complained  of  on  various 
grounds.  It  was  Inaccurate  as  giving  the  age 
of  the  child  as  two  years,  when,  In  fact,  he 
was  one  year  and  eight  months  old,  and  It  Is 
said  that  the  Instruction  was  hurtful  to  the 
defendant  because  the  parents  were  required 
to  exercise  greater  care  and  diligence  to  see 
that  the  child  did  not  wander  away  If  he  was 
one  year  and  eight  months  old  than  if  he  was 
two  years  old.  We  think  there  would  be  no 
substantial  difference  In  the  degree  of  care 
required  on  account  of  a  difference  of  four 
months  in  age,  for  the  reason  that  a  child  of 
either  age  would  be  Incapable  of  exercising 
any  care  whatever  for  its  own  safety.  The 
fact  that  the  child  was  born  February  25, 
1903,  was  before  the  Jury  and  not  contra* 
dieted,  so  that  there  was  no  misunderstand- 
ing about  bis  age.  Another  objection  is  that 
the  Instruction  limited  the  care  required  of 
the  parents  to  the  point  of  time  that  the 
child  was  at  or  near  the  track,  but  while  the 
Instruction  refers  to  the  child  as  being  at  or 
near  the  track,  the  time  mentioned  Is  the 
date  of  the  accident  which  covered  the  whole 
time.  The  objection  most  Insisted  upon  Is 
that  the  Instruction,  which  was  mandatory 
in  form  and  required  the  Jury  to  find  the  de- 
fendant guilty  if  they  found  the  facts  stated 
in  it,  did  not  require  the  finding  to  be  from  a 
preponderance  of  the  evidence.  By  the  in- 
struction the  court  directed  the  Jury  that  if 
they  should  find,  from  the  evidence,  the  facts 
therein  stated,  they  should  find  the  defend- 
ant guilty,  and  the  facts  stated  were  all  the 
facts  necessary  to  constitute  a  cause  of  ac- 
tion and  require  such  a  verdict  It  Is  nec- 
essary that  such  an  instruction  should  em- 
brace all  the  facts  and  conditions  essential 
to  sustain  the  verdict  directed.  Illinois  Iron 
&  Metal  Co.  v.  Weber,  196  111.  526,  63  N.  E. 
1008.  The  Instruction  under  consideration 
required  the  necessary  facts  to  be  found  by 
the  Jury  from  the  evidence,  which  required 
a  consideration  of  all  the  evidence  in  the 
case  as  a  basis  for  the  finding.  It  Is  the  law 
that  one  upon  whom  the  burden  of  proof  as  to 
a  fact  legally  rests  must  establish  such  fact 
by  a  preponderance  of  the  evidence,  and  a 
party  has  a  right  to  an  instruction  advising 
the  Jury  of  that  rule.  It  Is  also  true  that 
various  directions  may  be  given  by  the  court 
as  to  the  methods  by  which  the  credibility  of 
the  witnesses  and  the  preponderance  of  evi- 
dence are  to  be  determined,  but  none  of  those 
things  are  essential  to  a  statement  of  what 
facts  will  create  a  liability  or  constitute  a 
cause  of  action.  It  would  be  unreasonable  to 
say  that  the  court  must  correctly  set  forth  In 
such  an  Instruction  all  the  rules  of  law  by 
which  the  facts  are  to  be  deduced  from  the 
evidence. 

The  second  instruction,  given  at  the  in- 
stance of  plaintiff,  authorized  the  Jury,  In 
considering  the  amount  of  damages,  to  take 
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Into  consideration  the  facts  proved.  In  con- 
nection with  their  knowledge  and  experi- 
ence, and  the  objection  is  that  the  instruc- 
tion did  not  limit  the  Jury  to  such  knowledge 
as  men  ordinarily  possess.  The  knowledge 
and  experience  which  the  jury  were  authoriz- 
ed to  bring  to  their  aid  in  determining  the 
amount  of  damages  related  to  the  value  of 
services  and  the  expense  of  clothing,  educa- 
tion, and  support,  which  are  all  common, 
everyday  affairs,  and  the  instruction  Is  not 
subject  to  the  objection  made. 

The  third  Instruction  was  not  erroneous 
In  permitting  the  jury  to  consider  any  pe- 
cuniary benefit  that  might  result  to  the  next 
of  kin  at  any  age  of  the  child  If  he  had  lived. 

It  is  urged  that  neither  of  the  counts  sub- 
mitted to  the  jury  stated  a  cause  of  action, 
for  the  reason  that  they  did  not  allege  that 
the  parents  of  the  child  were  in  the  exercise 
of  reasonable  care  for  his  safety.  They  al- 
leged that  It  was  by  and  through  the  negli- 
gence and  Improper  conduct  of  the  defendant 
and  the  great  and  unlawful  speed  of  the 
train  that  the  deceased  was  struck  and  In- 
jured. It  is  fairly  inferable  from  the  allega- 
tions of  those  counts  that  the  accident  was 
not  due  to  negligence  or  want  of  care  of  the 
parents  of  the  child,  and  the  Issue  joined  un- 
der the  plea  of  not  guilty  was  such  as  nec- 
essarily required  proof  of  the  omitted  fact 
The  defect  was  cured  by  verdict.  Chicago  & 
Alton  Railroad  Co.  v.  Clausen,  173  111.  100, 
60  N.  B.  680. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 


(229  111.  Ill) 

DIMMITT  v.  FLINN. 
(8npreme  Court  of  Illinois.  Oct.  23.  1907.) 

1.  Execution  —  Sale  —  Vacation  —  Sale  En 
Masse. 

Where  land  susceptible  of  division  and 
worth  $3,000  was  sold  at  execution  en  masse  for 
$75.  the  sale  will  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21.  Execution.  §f  703-707.] 

2.  Same— Bona  Fide  Purchaser. 

Land  was  sold  on  an  execution  to  the  cred- 
itor's attorney,  who  agreed,  after  the  time  for 
redemption  had  expired,  to  convey  the  land  on 
payment  of  the  amount  justly  due  on  the  claims 
which  he  held,  but  having  previously  agreed 
to  give  defendant,  who  was  the  debtor's  sis- 
ter, the  first  chance  to  purchase  the  land  on 
those  terms,  declared  that  the  debtor  must  first 
see  her,  and  executed  a  deed  to  her  on  her  pay- 
ment of  the  amount  due  on  such  claims,  with 
interest.  Held,  that  defendant,  having  knowl- 
edge of  such  arrangement,  as  well  as  the  posi- 
tion and  claim  of  the  attorney,  was  not  an  in- 
nocent purchaser  for  value  as  against  the  debtor, 
on  his  bill  to  set  aside  the  execution  sale  or 
to  redeem. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §§  827,  828.] 

8.  Same— Sale— Redemption— Laches. 

Where  an  attorney,  who  purchased  com- 
plainant's interest  in  certain  land  at  an  execu- 
tion sale  which  was  voidable,  agreed  to  permit 
the  debtor  to  redeem  before  such  attorney  con- 


veyed the  Interest  so  purchased  to  defendant, 
the  defense  of  the  redemptioner's  laches  was 
waived. 

Error  to  Circuit  Court,  Pike  County ;  Harry 
nigbee,  Judge. 

Suit  by  L.  H.  Fllnn  against  Eslle  Dimniitt 
to  set  aside  the  execution  sale  and  sheriff's 
deed  of  complainant's  interest  In  certain 
lands,  or,  In  the  alternative,  to  determine  the 
amount  due  defendant  and  permit  complain- 
ant to  redeem.  From  a  judgment  awarding 
such  relief,  defendant  brings  error.  Affirmed. 

W.  L.  Coley,  for  plaintiff  in  error.  Wil- 
liams ft  Williams,  for  defendant  in  error. 

CARTWRIGHT,  J.  On  February  1,  1901. 
L.  H.  Fllnn,  the  defendant  In  error,  lived 
In  Adams  county,  and  on  that  day  a  judg- 
ment was  rendered  against  him  by  a  justice 
of  the  peace  In  favor  of  H.  A.  Lusk  for 
$142.77  and  costs.  On  the  same  day  an  ex- 
ecution was  Issued  on  the  judgment,  and  the 
record  of  the  justice  does  not  show  a  com- 
pliance with  the  statute,  which  prohibits  a 
justice  of  the  peace  from  issuing  an  execu- 
tion in  any  civil  action  until  after  the  ex- 
piration of  20  days  from  the  date  of  the  judg- 
ment on  which  such  execution  Is  to  be  Issued 
unless  the  party  applying  for  the  same,  or 
his  agent  or  attorney,  shall  make  oath  that 
he  believes  that  the  debt  will  be  lost  unless 
execution  be  Issued  forthwith.  A  demand 
was  made  by  the  constable  holding  the  ex- 
ecution upon  L.  H.  Fllnn,  and  it  was  return- 
ed, the  same  day  It  was  Issued,  "No  property 
found."  On  the  following  day  a  transcript 
of  the  judgment  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  Adams  county. 
L.  H.  Fllnn,  the  defendant  In  the  execution, 
was  the  owner  of  an  undivided  one-third  of 
a  farm  of  284.63  acres  in  Pike  county,  subject 
to  a  life  estate  of  his  mother,  Sarah  Fllnn, 
who  was  to  receive  her  support  from  the  in- 
come of  the  farm,  and  any  surplus  of  such 
Income  was  to  be  applied  to  the  satisfaction 
of  the  debts  of  B.  W.  Fllnn,  deceased,  father 
of  L.  H.  Fllnn,  under  the  provisions  of  his 
will.  An  execution  was  Immediately  Issued 
on  the  transcript  of  the  judgment,  directed 
to  the  sheriff  of  Pike  county,  who  on  Feb- 
ruary 7,  1901,  levied  the  same  upon  the  in- 
terest of  L.  H.  Fllnn  In  said  farm.  The  sher- 
iff advertised  said  interest  and  sold  it  en 
masse  on  April  27,  1901,  to  W.  L.  Coley,  at- 
torney for  Lusk,  for  $75.  The  Interest  so 
sold  was  worth  $3,000,  and  is  now  worth 
$4,000.  The  farm  was  situated  in  different 
quarter  sections,  and  embraced  10  different 
tracts  and  subdivisions,  which  were  suscep- 
tible of  division  and  sale  in  separate  parcels. 
In  November,  1901,  Sarah  Flinn,  the  mother 
of  L.  H.  Flinn,  loaned  some  money  to  him 
and  took  a  conveyance  of  his  one-third  inter- 
est in  the  estate,  which  she  was  to  hold  as  se- 
curity for  repayment  of  the  money  loaned  and 
for  his  use  and  benefit.  At  the  end  of  the 
statutory  period  for  redemption  a  deed  was 
made  to  Coley.   Sarah  Flinn  was  in  posses- 
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slon  of  the  farm,  which  was  operated  by  her 
son  James  B.  Fllnn,  administrator  with  the 
will  annexed  of  the  estate  of  B.  W.  Fllnn, 
deceased;  and  neither  she  nor  L.  H.  Fllnn 
had  any  knowledge  of  the  execution,  sale,  or 
deed  for  several  years  afterward.  The  sale 
was  for  a  grossly  inadeqnate  price,  which  Is 
alleged  to  have  resulted  from  the  fact  that 
a  large  claim  on  a  note  of  B.  W.  Fllnn,  made 
In  1869,  and  held  by  a  daughter  of  James  B. 
Fllnn,  had  been  filed  against  the  estate.  It 
Is  apparent  that  that  claim  could  not  have 
been  established,  and  that  It  never  seriously 
alarmed  any  one  who  would  have  purchased 
at  the  sale.  James  B.  Flinn  operated  the 
farm  for  five  years  without  accounting  for 
the  rents  and  profits,  and  paid  off  debts  of 
the  estate;  but  the  administration  dragged 
along  until  early  In  the  year  1906,  when  there 
were  negotiations  for  a  settlement  between 
the  widow  and  James  B.  Flinn  and  the  other 
parties  Interested.  About  that  time  Sarah 
Flinn  and  L.  H.  Fllnn  learned  of  the  sale  and 
deed  to  Coley.  There  was  another  judgment 
before  a  justice  of  the  peace  In  favor  of  C. 
H.  Doss  against  L.  H.  Flinn,  and  Coley  also 
held  that  claim  as  attorney.  Coley,  being  ap- 
plied to  for  the  purpose  of  settling  his  claims; 
stated  that  he  never  felt  that  he  wanted  any- 
thing more  out  of  the  transaction  than  the 
amount  of  the  claims  which  he  held  against  L. 
H.  Flinn,  and  that  he  would  take  the  amount 
of  the  two  judgments  which  he  controlled  for 
a  quitclaim  deed  and  cancellation  of  the  Doss 
judgment.  He  stated,  however,  that  he  had 
given  to  the  plaintiff  In  error,  Eslle  Dlmmitt, 
a  sister  of  L.  H.  Fllnn,  and  owner  of  an  un- 
divided one-third  of  the  farm,  subject  to  the 
same  life  estate  and  charges  as  the  interest 
of  L.  H.  Flinn,  the  first  chance  for  a  settle- 
ment and  conveyance  on  those  terms,  and 
that  the  parties  would  have  to  see  her.  The 
settlement  with  James  B.  Fllnn  was  complet- 
ed, and  the  understanding  was  that  Coley 
was  to  make  a  deed  conveying  his  interest 
on  payment  of  the  amount  due  on  the  Lusk 
and  Doss  judgments.  Eslle  Dlmmitt  was  ful- 
ly Informed  of  the  arrangement  and  settle- 
ment, and  knew  that  Coley  claimed  nothing 
under  his  deed  except  payment  of  the  two 
judgments,  which  Sarah  Flinn  and  L.  H. 
Fllnn  were  willing  to  pay.  On  July  20,  1906, 
Coley  made  a  quitclaim  deed  to  Eslle 'Dlm- 
mitt of  the  interest  in  the  B.  W.  Fllnn  estate 
vested  in  him  by  the  sheriff's  deed  dated  Au- 
gust 7,  1902.  On  July  21,  1906,  Sarah  Flinn 
executed  a  quitclaim  deed  to  L.  H.  Flinn  of 
all  her  interest  in  the  farm.  L.  H.  Fllnn  then 
filed  his  bill  in  equity  against  Eslie  Dlmmitt, 
praying  the  court  to  cancel  and  set  aside 
the  execution,  sale,  and  sheriff's  deed,  or  to 
determine  the  amount  due  Eslle  Dlmmitt,  to 
enable  him  to  redeem,  and  that  upon  pay- 
ment thereof  she  be  directed  to  convey  to 
him  the  interest  derived  from  Coley,  and 
upon  her  failure  or  refusal  the  court  should 
cancel  the  deed  to  her.  Eslie  Dimmitt  an- 
swered the  bill,  and  upon  a  hearing  the 


court  found  the  sum  due  on  the  Lusk  and 
Doss  judgments  to  be  $397.15,  that  the  said 
judgments  were  a  lien  on  the  interest  of  L. 

H.  Flinn  in  the  farm,  and  that  upon  payment 
of  the  same  he  was  entitled  to  redeem.  The 
court  decreed  payment  of  that  amount,  with 
Interest  at  5  per  cent  from  July  20,  1906, 
within  40  days  from  the  date  of  the  decree, 
and  ordered  that  upon  payment  being  made 
Eslie  Dlmmitt  release  and  quitclaim  her  right 
in  the  premises,  or  on  her  default  that  the 
master  In  chancery  execute  such  deed.  A 
writ  of  error  was  sued  out  from  this  court, 
and  the  record  has  been  brought  here  for  re- 
view. 

At  the  sheriff's  sale,  property  worth  at 
that  time  as  much  as  $3,000  was  sold  for  $75, 
which  was  a  grossly  inadequate  price,  and 
there  were  irregularities  connected  with  the 
sale  sufficient  to  set  it  aside.  Where  proper- 
ty susceptible  of  division  is  sold  en  masse 
without  first  offering  it  In  separate  parcels, 
and  for  an  Inadequate  price,  the  sale  will  be 
set  aside.  Lurton  v.  Rodgers,  139  111.  554, 
29  N.  E.  866,  32  Am.  St  Rep.  214.  It  Is  not 
necessary  to  go  further,  and  consider  the  ef- 
fect of  the  want  of  any  showing  on  the  jus- 
tice's record  that  any  oath  was  administered 
which  authorized  the  issuing  of  the  execution. 
Inadequacy  of  price  and  the  manner  In  which 
the  sale  was  conducted  were  clearly  sufficient 
to  authorize  the  court  to  set  aside  the  sale 
and  deed.  The  sale  was  to  the  attorney  for 
the  plaintiff  In  the  execution,  and  he  conced- 
ed the  right  of  redemption  from  the  sale  up- 
on condition  that  the  amount  justly  due  upon 
the  claims  which  he  held  should  be  paid. 
Whether  there  was  any  laches  on  the  part  of 
Sarah  Flinn  or  L.  H.  Fllnn  is  not  a  question 
in  the  case,  since  that  question  was  waived 
by  the  agreement  to  permit  a  redemption  and 
to  make  the  quitclaim  deed.  Eslie  Dimmitt 
knew  all  about  the  arrangement  as  well  as 
the  position  and  claim  of  Coley,  and  she  took 
a  deed  of  the  Interest  of  her  brother  in  the 
property,  which  was  worth  $4,000  at  the 
time,  in  consideration  of  payment  of  the 
amount  due  on  the  two  judgments  against 
him.  She  does  npt  occupy  the  position  of 
an  innocent  purchaser  for  value,  and  there  Is 
no  equity  whatever  in  her  claim.  The  decree 
of  the  court  against  her  was  clearly  right. 

The  decree  of  the  circuit  court  Is  affirmed. 

Decree  affirmed 

(229  111.  134) 

DONK  BROS.  COAL  &  COKE  CO.  v. 
STROETTER. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

I.  Witnesses  —  Competency  —  Mabbied  Wo- 
men. 

Under  a  statute  making  a  wife  competent 
to  testify  for  or  against  her  husband  in  business 
transactions  conducted  by  the  wife  as  his  agent, 
it  must  appear,  to  permit  her  to  testify,  that 
she  was  authorized  by  her  husband  to  conduct 
some  business  transaction  for  him  which  she  did 
conduct,  so  that  mere  evidence  that  she  was 
sent  by  her  husband  to  the  office  of  defendant's 
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president  merely  to  hold  a  conversation  with  him 
with  reference  to  the  securing  of  options  for 
coal  lands  by  the  husband  for  defendant  was 
insufficient  to  entitle  her  to  testify. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  153,  156.] 

2.  Work  and  Labor— Value  of  Services- 
Evidence. 

Where  plaintiff  sued  on  a  quantum  meruit 
for  services  in  obtaining  options  to  purchase 
coal  lands  for  defendant,  evidence  as  to  the  value 
of  the  lands  was  admissible  as  bearing  on  the 
value  of  plaintiff's  services. 

[Ed.  Note.— For  caws  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  §  52.] 

3.  Appeal—  Waives  of  Error. 

W'here  defendant  requested  an  instruction 
submitting  plaintiffs  right  to  recover  on  a  quan- 
tum meruit,  it  could  not  object  on  appeal  that 
there  was  no  quantum  meruit  count  in  the  dec- 
laration. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  3591,  3596.] 

4.  Same— Variance. 

Where  both  parties  have  induced  the  court 
to  charge  as  to  the  law  on  the  facts  disclosed  by 
the  evidence,  and  to  direct  that  a  verdict  be  re- 
turned in  accordance  with  their  respective 
rights,  on  such  state  of  facts,  neither  can  com- 
plain that  the  facts  proved  were  not  within  the 
pleadings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  88  3602,  3604.] 

5.  Same— Prejudice. 

Defendant  could  not  object  on  appeal  to  an 
instruction  in  favor  of  plaintiff  on  an  issue  as 
to  which  the  verdict  was  in  defendant's  favor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  4052.] 

6.  Same— Effect  of  Verdict. 

Where  a  verdict  for  plaintiff  stated  the 
items  on  which  the  jury  found  for  plaintiff,  and 
it  did  not  appear  that  defendant  made  any  ob- 
jection to  the  verdict  when  it  was  received,  de- 
fendant was  not  prejudiced  by  the  jury's  failure 
to  specify  in  the  verdict  the  counts  on  which  the 
verdict  was  based. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  8  423L] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict on  Appeal  from  the  Circuit  Court  St 
Clair  County;  R.  D.  W.  Holder,  Judge. 

Action  by  Edward  H.  Stroetter  against  the 
Donk  Bro.  Coal  &  Coke  Company.  From  a 
judgment  for  plaintiff,  affirmed  by  the  Appel- 
late Court  defendant  appeals.  Reversed  and 
remanded. 

Appellee  recovered  a  Judgment  against 
appellant  In  the  circuit  court  of  St  Clair 
county  In  an  action  of  assumpsit  on  the  com- 
mon counts,  which  has  been  affirmed  by  the 
Appellate  Court  and  the  defendant  prose- 
cutes a  further  appeal  to  this  court 

The  appellant  was  engaged  In  mining  coal, 
and  the  suit  was  for  services  In  securing  for 
appellant  options  for  the  purchase  of  coal 
lands,  and  other  services  and  expenses.  A 
bill  of  particulars  was  filed  consisting  of  11 
items;  the  first  for  commissions  for  buying 
2.219.40  acres  of  coal  at  Collinsvllle  and 
Maryvllle,  $11,079,  and  the  third  for  commis- 
sions on  2,319.80  acres  at  Edwardsville,  which 
was  turned  over  to  appellant  under  promise 
of  $5  per  acre,  $11,509,  and  the  ninth  for 
10  days'  time  in  examining  coal  lands  around 


the  Nigger  Hollow  mines,  $100.  The  other 
eight  items,  amounting  to  $883.05,  need  not 
be  further  noticed,  since  the  Jury  found  for 
the  defendant  as  to  ail  of  them.  The  ninth 
item  ($100)  was  admitted  by  appellant  to  be 
correct  Appellant  claimed  that  the  first 
item,  for  commissions  on  the  Collinsvllle  and 
Maryvllle  tracts,  had  been  settled,  and  the 
Jury  sustained  this  view  by  including  nothing 
for  this  item  in  their  verdict.  The  only  ques- 
tion of  fact  which  was  contested  as  to  which 
the  finding  was  not  in  favor  of  appellant  was 
in  regard  to  the  amount  of  the  commission 
on  the  2,319.80  acres  in  the  Edwardsville 
tract  As  to  all  other  items  the  finding  was 
in  favor  of  the  appellant  Appellant  claimed 
the  commission  was  to  be  50  cents  per  acre, 
while  appellee  claimed  $5  per  acre.  The 
jury  allowed  $1.50.  The  appellant  admitted 
an  Indebtedness  of  $1,314.16,  and  asked  that 
the  Jury  be  Instructed  to  return  a  verdict  for 
the  plaintiff  for  that  amount,  which  was  re- 
fused. The  verdict  was  as  follows:  "We,  the 
jury,  find  the  Issues  for  the  plaintiff  and 
assess  his  damages  at  $1.50  per  acre  for 
2,319.80  acres.  We,  the  Jury,  find  for  the 
plaintiff  for  10  days'  work  for  examining 
coal  fields,  amounting  to  $100,  in  and  about 
Nigger  Hollow  mine,  making  a  total  of  $3,- 
579.70.  And  we  further  find  for  the  defend- 
ant on  the  other  counts."  Deducting  from 
the  verdict  the  additional  dollar  per  acre 
which  the  appellant  contests  reduces  the 
amount  to  $1,259.80— a  sum  slightly  less  than 
the  amount  appellant  admits  to  be  due.  The 
Inquiry  is  therefore  limited  to  the  question 
whether  there  was  error  In  the  proceedings 
affecting  the  finding  of  the  jury  In  regard  to 
the  rate  of  commission  for  the  2319.80  acres. 

Theodore  Rassieur,  Whitnell  &  Forman, 
and  L.  D.  Turner,  for  appellant  Dill  & 
Pfingsten  and  Schaefer,  Farmer  &  Kruger, 
for  appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  appellee  gave  testimony  tending  to  show 
a  contract  to  secure  the  options  for  the  2,319.- 
80  acres  at  a  price  for  his  services  to  be 
fixed  by  appellee.  He  also  testified  to  an- 
other conversation  with  the  president  of  ap- 
pellant tending  to  show  an  agreement  to  pay 
him  $5  per  acre.  The  appellant's  evidence 
tended  to  show  an  agreement  for  50  cents 
per  acre.  These  conversations  were  between 
appellee  and  E.  C.  Donk,  the  president  of  ap- 
pellant. Their  accounts  of  the  conversations 
differed  very  materially,  and  anything  af- 
fecting the  credibility  of  either  was  impor- 
tant for  the  Jury  were  compelled  to  base  their 
verdict  chiefly  on  the  testimony  of  these  two 
witnesses.  The  court  permitted  appellee's 
wife  to  testify,  over  appellant's  objection,  to 
a  conversation  with  Mr.  Donk  tending  to 
show  a  promise  to  pay  the  appellee  $5  per 
acre  for  securing  these  options.  The  statute 
makes  the  wife  competent  to  testify  for  or 
against  her  husband  "in  all  matters  of  busi- 
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aess  transactions  where  the  transaction  was 
had  and  conducted  by  such  married  woman 
as  the  agent  of  her  husband."  But  in  this 
case  no  transaction  was  had  and  conducted 
by  Mrs.  Stroetter.  She  testified  that  her  hus- 
band sent  her  to  Mr.  Donk's  office,  and  she 
bad  this  conversation  with  Mr.  Donk  as  the 
agent  of  her  hnsband.  But  she  conducted  no 
business.  To  make  a  wife  a  competent  wit- 
ness under  this  clause  It  should  appear  that 
she  was  authorized  by  her  husband  to  conduct 
some  business  transaction  for  him  which  she 
did  conduct,  and  then  she  may  testify.  It  was 
error  to  overrule  the  defendant's  objection  to 
her  testimony.  It  Is  true  the  jury  did  not  find 
In  favor  of  the  plaintiff  for  the  $5  per  acre  he 
claimed,  but  neither  did  they  find  in  favor  of 
the  60  cents  per  acre  which  the  defendant 
claimed.  Their  finding  was  necessarily  de- 
pendent largely  on  the  credit  of  these  two 
witnesses.  If  Mr.  Donk's  credit  had  not  been 
attacked  by  Mrs.  Stroetter's  testimony  to  an 
Inconsistent  statement  out  of  court,  we  can- 
not know  that  the  Jury  would  not  have  ac- 
cepted his  version  of  the  conversations  with 
Mr.  Stroetter  and  found  the  commission  was 
to  be  only  50  cents,  instead  of  fixing  It  at 
$1.50  per  acre.  Where  a  clear  error  appears 
which  may  have  influenced  the  verdict,  an 
appellate  court  must  reverse  the  judgment 

The  evidence  as  to  the  value  of  the  coal 
lands  was  competent  as  bearing  upon  the 
value  of  appellee's  services.  If  appellee's 
compensation  was  to  be  fixed  by  himself, 
then  evidence  of  the  reasonable  value  of  his 
services  was  competent. 

The  objection  of  a  variance  is  not  available 
to  appellant  In  Its  fifth  instruction  it  sub- 
mitted to  the  Jury  the  right  of  the  appellee 
to  recover  on  a  quantum  meruit  and  cannot 
therefore  now  be  allowed  to  object  that  there 
was  no  count  upon  a  quantum  meruit  in  the 
declaration.  When  both  parties  have  pro- 
cured the  court  to  Instruct  the  jury  as  to  the 
law  on  the  state  of  facts  disclosed  by  the  evi- 
dence and  to  direct  a  verdict  to  be  returned 
in  accordance  with  their  respective  rights  on 
such  state  of  facts,  neither  can  complain  that 
the  facts  proved  were  not  within  the  allega- 
tions of  the  pleadings.  Illinois  Steel  Co.  v. 
Novak,  184  111.  501,  58  N.  E.  906;  Illinois 
Central  Railroad  Co.  v.  Latimer,  128  111. 
163,  21  N.  E.  7;  Consolidated  Coal  Co.  v. 
Haennl,  146  111.  614,  35  N.  E.  162. 

For  the  same  reason  the  objections  taken 
to  the  first  and  second  Instructions  given  for 
the  appellee  are  not  valid,  and  the  fourteenth 
and  fifteenth  Instructions  were  prbperly  re- 
fused. There  was  evidence  tending  to  show 
that  no  fixed  rate  of  compensation  was  agreed 
on.  Appellee's  third  Instruction  related  only 
to  the  2,219.40  acres,  as  to  which  the  ver- 
dict was  in  favor  of  appellant,  and  there- 
fore could  not  have  been  injurious  to  it 
The  appellant's  sixteenth  Instruction  was 
properly  refused,  because  there  was  evi- 
dence tending  to  sustain  other  counts  than 
those  mentioned  In  it  The  refusal  of  appel- 


lant's eighteenth  ibstructlon  to  find  for  the 
defendant  on  the  count  for  goods  sold  did  it 
no  harm,  nor  did  the  failure  of  the  jury  to 
specify  the  counts  upon  which  they  found 
their  verdict.  They  stated  the  items  on 
which  they  found  for  the  plaintiff,  and  It 
does  not  appear  that  the  appellant  made  any 
objection  to  the  verdict  when  it  was  received. 
The  designation  of  the  counts  found  for  or 
against  It  could  have  been  of  no  benefit  to  the 
appellant  under  the  pleadings  in  this  case. 
The  objection  that  the  hypothesis  of  appel- 
lee's fourth  Instruction  has  no  foundation  In 
the  evidence  Is  not  sustained  by  the  record. 

For  the  error  In  admitting  the  testimony 
of  appellee's  wife,  the  judgment  will  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


(229  III.  144> 
BRUSH  v.  CITY  OF  CARBONDALB. 
(Supreme  Court  of  Illinois.  Oct  23.  1907.) 

1.  Appeal— Questions  of  Fact— Review. 

Prac.  Act  8  87  (Hurd's  Rev.  St.  1905. 
c.  110.  8  88),  provided,  on  any  final  determina- 
tion by  the  Appellate  Court  from  a  finding  of 
facts  different  from  that  of  the  court  below, 
the  Appellate  Court  shall  recite  the  facts  as 
found,  which  finding  shall  be  conclusive.  Held. 
that  a  finding  by  the  Appellate  Court  that  a 
contract  sued  on  was  against  public  policy  was 
not  a  finding  of  fact  within  such  section,  but 
was  a  conclusion  of  law.  as  to  which  the  Su- 
preme Court  was  not  bound. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  88  4278,  4345.] 

2.  Champerty  and  Maintenance  —  Public 
Policy—  Determination. 

The  public  policy  of  the  state  is  to  be  deter* 
mined  by  the  courts  from  the  Constitution,  leg- 
islation, judicial  decisions,  and  practice  of  the 
executive  department. 
8.  Same— What  Constitutes. 

Cr.  Code,  div.  1,  88  26.  27,  provide  for  the 
punishment  of  barratry,  and  that,  if  any  per- 
son shall  officiously  intermeddle  in  any  suit  that 
in  no  wise  concerns  him,  by  maintaining  or  as- 
sisting either  party  with  money  or  otherwise 
to  prosecute  or  defend  such  suit  or  to  promote 
litigation,  be  shall  be  guilty  of  maintenance. 
Plaintiff,  who  was  a  citizen  and  resident  of  a 
state,  agreed  to  pay  the  costs  and  expenses  of 
prosecuting  a  test  case  for  the  alleged  illegal 
sale  of  intoxicating  liquors  within  the  city  to  & 
decision  by  the  Supreme  Court,  whereupon  the 
city  agreed  to  authorize  an  appeal  to  such  court 
Held,  the  contract  was  not  void  as  a  violation 
of  such  sections. 

4.  Same. 

There  being  no  agreement  that  the  dry 
should  divide  with  plaintiff  any  of  the  proceeds 
of  such  litigation  that  it  might  ultimately  re- 
cover, the  agreement  was  not  champertous. 

5.  Same  —  Champertous  Agreement—  Serv- 
ices of  Attorney. 

Though  a  contract  between  attorney  and 
client  is  champertous,  the  attorney  may  recover 
from  the  client  the  reasonable  value  of  the  serv- 
ices rendered. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  9,  Champerty  and  Maintenance,  8  5.] 

6.  Same— Contract— Validity. 

Where  a  city  agreed  that  plaintiff  might 
prosecute  a  suit  for  the  alleged  illegal  sale  of 
intoxicating  liquors  to  a  final  determination  in 
the  Supreme  Court  in  consideration  of  his 
agreement  to  pay  all  the  expenses  of  such  prose- 
cution^ that  part  of  the  agreement  by  which  the 
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city  agreed  to  surrender  its  right  to  settle  the 
controversy  and  discontinue  the  suit  was  unsus- 
tainable. 

7.  Contracts — Breach — Damages. 

Where  plaintiff  contracted  to  pay  all  the  ex- 
penses of  an  appeal  to  the  Supreme  Court  in  a 
test  case  by  a  city  for  the  alleged  illegal  sale  of 
intoxicating  liquors,  and  after  plaintiff  had  ad- 
vanced large  sums  for  attorney's  fees,  costs,  etc., 
the  city  settled  the  controversy  and  dismissed 
the  suit  without  decision  by  the  Supreme  Court, 
the  city  was  responsible  to  plaintiff,  as  for  a 
breach  of  the  contract,  for  the  amount  of  plain- 
tiff's expenditures. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Jackson 
County;  W.  W.  Duncan,  Judge. 

Action  by  Samuel  T.  Brush  against  the 
city  of  Carbondale.  From  a  judgment  for 
plaintiff,  reversed  by  the  Appellate  Court, 
plaintiff  appeals.  Reversed,  and  judgment 
of  circuit  court  affirmed. 

O.  A.  Barker  (W.  P.  Lightfoot  and  George 
M.  Harker,  of  counsel),  for  appellant  T.  B. 
F.  Smith,  City  Atty.,  and  F.  M.  Youngblood, 
for  appellee. 

CARTWRIGHT,  J.  In  January,  1902,  sev- 
eral suits  were  begun  by  the  city  of  Carbon- 
dale  in  justice's  court  against  James  W. 
Wade,  a  saloon  keeper,  and  others  engaged 
In  the  same  occupation,  charging  them  with 
selling  Intoxicating  liquors  within  said  city 
without  a  license.  There  had  been  a  city 
election  held  on  September  24,  1901,  at  which 
the  question  of  licensing  the  sale  of  liquor 
was  in  issue,  and  those  who  were  opposed 
to  the  traffic  prevailed.  An  ordinance  was 
passed  forbidding  the  sale  of  liquor,  which 
took  effect  December  24,  1901,  and  the  pros- 
ecutions were  for  violations  of  that  ordi- 
nance. The  defendants  contended  that  the 
sales  were  .  legal  under  licenses  previously 
granted,  and  the  city  claimed  that  the  li- 
censes had  been  revoked  by  the  passage  of 
the  ordinance.  Several  cases  were  tried,  but 
no  convictions  were  had,  and  finally  the  city 
attorney  and  the  attorney  for  the  defendants 
agreed  to  make  the  case  of  City  of  Carbon- 
dale  v.  Wade  a  test  case  for  the  purpose  of 
settling  the  question.  In  pursuance  of  that 
agreement  a  judgment  was  entered  in  the 
justice's  court  against  the  city  In  favor  of 
Wade,  and  an  appeal  was  taken  to  the  cir- 
cuit court  of  Jackson  county.  The  case  was 
tried  in  the  circuit  court,  and  resulted  in  a 
judgment  against  the  city.  The  appellant, 
Samuel  T.  Brush,  who  was  a  resident  and 
business  man  of  the  city  and  had  resided 
there  53  years,  had  been  interested  in  the 
prosecution  as  a  citizen  and  had  employed 
counsel  to  assist  the  city  attorney  before 
the  justice  and  In  the  circuit  court  He 
urged  the  city  council  to  take  an  appeal 
to  the  Appellate  Court,  and  agreed  that,  if 
the  city  would  take  the  appeal,  he  would 
pay  all  the  expenses  that  might  be  incur- 
red on  behalf  of  the  city  In  the  appeal, 
no  matter  how  the  case  might  be  decided. 
The  city  council  accepted  the  proposition, 


and  an  appeal  was  taken  to  the  Appellate 
Court  for  the  Fourth  District  where  the 
judgment  of  the  circuit  court  was  affirmed. 
Appellant  again  appeared  before  the  city 
council,  and  urged  that  a  further  appeal 
should  be  taken  to  this  court  Roy  Splller, 
the  city  attorney,  was  then  claiming  an  at- 
torney's fee  of  $500  against  the  city  for  serv- 
ices rendered  in  the  prosecution,  which  the 
city  council  was  disinclined  to  pay,  and  they 
were  not  disposed  to  go  further  with  the 
case.  Appellant  offered  to  pay  the  $500  to 
Splller,  and  all  the  costs  and  expenses  from 
the  beginning  of  the  prosecution,  and  that 
the  city  should  not  be  at  any  expense  at  all, 
if  the  city  would  appeal  and  he  should  be 
permitted  to  carry  the  suit  to  a  final  hear- 
ing In  this  court.  The  city  council  thereupon 
passed  a  resolution  authorizing  the  city  at- 
torney to  appeal  from  the  judgment  of  the 
Appellate  Court  to  this  court,  provided  the 
city  should  be  at  no  expense  whatever,  In- 
cluding all  the  costs  from  the  beginning  of 
the  suit  In  the  justice's  court  to  a  final  de- 
termination of  the  case.  The  agreement  was 
that  the  appellant  should  be  allowed  to  pros- 
ecute the  suit  to  a  final  determination  in 
this  court,  which  would  settle  the  legal  ques- 
tion Involved  concerning  the  validity  of  the 
licenses,  and  was  to  pay  all  the  expenses. 
The  appeal  was  perfected.  Appellant  paid 
the  fee  of  $500  to  Splller,  and  also  employed 
additional  counsel  to  whom  he  paid  a  fee  of 
$500,  and  he  paid  for  printing  abstracts  and 
briefs  and  other  expenses,  which,  with  at- 
torneys' fees,  amounted  in  the  aggregate  to 
$1,121.35.  Abstracts  and  briefs  were  filed, 
but  before  the  case  was  reached  for  hear- 
ing the  city  council  passed  a  resolution  di- 
recting the  city  attorney  to  dismiss  the  ap- 
peal, contrary  to  the  agreement  The  appeal 
was  dismissed,  and  the  case  came  to  an  end 
without  any  final  decision  by  this  court.  The 
contract  having  been  abandoned  and  brought 
to  an  end  by  the  action  of  appellee  without 
the  consent  of  appellant,  he  brought  this 
suit  in  assumpsit  to  recover  from  appellee 
the  amount  of  his  expenditures  In  pursuance 
of  the  agreement  A  jury  having  been  waiv- 
ed, the  cause  was  tried  by  the  court,  and 
there  was  a  judgment  for  appellant  for  the 
amount  of  his  expenditures.  Appellee  ap- 
pealed to  the  Appellate  Court  for  the  Fourth 
District,  and  that  court  reversed  the  Judg- 
ment, without  remanding  the  cause,  and  in- 
corporated in  the  Judgment  of  reversal  what 
the  court  termed  a  finding  of  facts,  as  fol- 
lows: "We  find  as  a  fact  that  the  contract 
alleged  in  the  declaration  was  contrary  to 
public  policy  and  void,  and  that  there  was  no 
valid,  binding  agreement,  expressed  or  im- 
plied, as  alleged  in  the  declaration."  The 
appellant  has  brought  the  record  here  by 
appeal  fron*  the  Appellate  Court 

Section  87  of  the  practice  act  (Hurd's  Rev. 
St.  1905,  c.  110,  §  88)  provides  that  if  any 
final  determination  of  any  cause  shall  be 
made  by  the  Appellate  Court  as  a  result 
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wholly  or  In  part,  of  the  finding  of  the  facts 
concerning  the  matter  In  controversy  differ- 
ent from  the  finding  of  the  court  from  which 
such  cause  was  brought  by  appeal  or  writ 
of  error,  It  shall  be  the  duty  of  such  Appel- 
late Court  to  recite  In  Its  final  order,  judg- 
ment, or  decree  the  facts  as  found,  and  the 
judgment  of  the  Appellate  Court  shall  be 
final  and  conclusive  as  to  all  matters  of  fact 
in  controversy  in  such  cause.  The  view  of 
the  Appellate  Court  seems  to  have  been  that 
the  question  whether  the  contract  alleged  In 
the  declaration  was  contrary  to  public  policy 
and  void  was  one  of  fact  But  that  is  not 
so.  The  facts  from  which  the  question 
whether  the  contract  was  contrary  to  public 
policy  must  be  decided  were  conceded  and 
not  in  dispute,  and  the  question  was  one  of 
law,  to  be  determined  by  the  court.  The 
public  policy  of  the  state  is  not  to  be  deter- 
mined by  juries  as  a  fact,  but  Is  to  be  de- 
termined by  the  courts  from  the  Constitu- 
tion, legislation,  judicial  decisions,  the  prac- 
tice of  the  executive  department,  and  the 
opinion  of  the  court  whether  the  contract 
under  consideration  is  of  a  nature  Injurious 
to  the  public  welfare.  Bell  v.  Farwell,  176 
111.  489,  52  N.  E.  346,  42  L.  R.  A.  804,  68 
Am.  St.  Rep.  194;  Harding  v.  American  Glu- 
cose Co.,  182  111.  551,  55  N.  E.  577,  74  Am.  St. 
Rep.  189,  64  L.  R.  A.  738;  9  Cyc.  483;  15 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  934.  The 
facts  befog  conceded,  the  finding  incorpor- 
ated in  the  judgment  that  the  contract  was 
contrary  to  public  policy  and  void,  and  that 
therefore  there  was  no  valid,  binding  agree- 
ment, expressed  or  implied,  was  nothing  else 
but  a  conclusion  of  law.  The  judgment  of 
the  Appellate  Court  cannot  be  sustained  up- 
on the  ground  that  there  was  a  finding  as  to 
any  question  of  fact  binding  upon  this  court 
which  would  Justify  the  reversal. 

If  the  judgment  of  the  Appellate  Court 
can  be  sustained  at  all,  it  must  be  upon  the 
ground  that  the  action  was  not  maintainable 
as  a  matter  of  law,  and  it  appears  from  the 
opinion  of  the  Appellate  Court,  as  well  as  the 
supposed  finding  of  facts,  that  such  was  the 
conclusion  of  that  court.  That  is  also  the  po- 
sition of  counsel  for  appellee,  who  do  not 
contend  that  the  facts  were  controverted, 
or  that' the  trial  court  erred  In  its  conclu- 
sion as  to  any  matter  of  fact,  but  insist  that 
appellee  had  no  cause  of  action  for  several 
reasons.  One  of  the  reasons  advanced  is 
that  the  contract  sued  upon  is  void  under  both 
sections  26  and  27  of  division  1  of  the  Crim- 
inal Code  (Hurd's  Rev.  St.  1905,  c.  38,  §5  26, 
27),  relating  to  barratry  and  maintenance. 
Section  26  provides  that  if  any  person  shall 
wickedly  and  willfully  excite  or  stir  up  suits 
or  quarrels  between  the  people  of  this  state, 
either  at  law  or  otherwise,  with  a  view  to 
promote  strife  and  contention,  <ie  shall  be 
deemed  guilty  of  common  barratry  and  shall 
be  punished  as  therein  provided.  The  com- 
mon-law offense  of  maintenance  has  been 
abolished  by  our  statute  (Newkirk  v.  Cone,  IS 


111.  499),  and  section  27  defines  that  offense 
by  providing  that  if  any  person  shall  officious- 
ly intermeddle  in  any  suit  at  common  law 
or  chancery  that  in  no  wise  belongs  to  or 
concerns  such  person,  by  maintaining  or  as- 
sisting either  party,  with  money  or  otherwise, 
to  prosecute  or  defend  such  suit  with  a  view 
to  promote  litigation,  he  shall  be  deemed  guil- 
ty of  maintenance,  and  upon  conviction  there- 
of shall  be  fined  and  punished  as  In  cases  of 
common  barratry.  In  this  case  there  is  no 
semblance  of  a  violation  of  either  of  those 
sections.  Appellant  was  not  engaged  In  ex- 
citing or  stirring  up  auy  suit  or  quarrel  be- 
tween the  people  of  this  state  with  a  view  to 
promote  strife  or  contention.  Neither  did  he 
offic  iously  intermeddle  in  any  suit  that  In  no 
wise  belonged  to  or  concerned  him,  by  main- 
taining or  assisting  any  person,  with  money 
or  otherwise,  to  prosecute  or  defend  such  suit 
with  a  view  to  promote  litigation.  The  sub- 
ject of  the  litigation  was  one  that  was  of  In- 
terest to  all  the  citizens  of  the  city  of  Car- 
bondale,  and  the  fact  that  appellant  was  will- 
ing to  contribute  of  his  money  to  have  the 
case  presented  to  this  court,  which,  alone,  had 
authority  to  finally  decide  the  legal  question 
Involved,  was  neither  a  violation  of  the  law 
nor  in  any  way  to  his  discredit.  It  may  be 
that  the  Appellate  Court,  in  considering  the 
propriety  of  his  action,  was  influenced  to 
some  extent  by  a  mistake  of  fact,  since  it  Is 
stated  in  the  opinion  of  that  court  that  appel- 
lant was  not  even  a  resident  of  Carbondale, 
and  therefore  could  not  be,  personally  or 
individually,  affected  by  the  city  ordinance, 
and  bad  no  right  or  voice,  except  as  a  mor- 
alist. In  the  making  or  enforcement  of  the 
city  ordinances.  Appellant  testified  that  he 
was  a  resident  of  Carbondale,  and  had  lived 
there  about  53  years,  and  was  engaged  In 
business  there.  There  was  no  contradiction 
of  that  testimony,  nor  Is  there  any  claim  by 
counsel  for  appellee  that  appellant  did  not 
have  any  Immediate  interest  In  the  subject 
of  the  litigation  as  a  citizen.  If  Wade  and 
others  were  selling  liquor  in  the  city  of  Car- 
bondale without  legal  licenses,  they  were  guil- 
ty of  a  criminal  offense,  and  there  Is  noth- 
ing in  the  record  to  justify  any  inference, 
except  that  appellant's  object  was  to  restrain 
the  selling  of  liquor  within  legal  limits.  It 
would  be  just  as  reasonable  to  say  that  the 
employment  of  counsel  to  assist  a  state's  at- 
torney in  a  criminal  prosecution,  with  no  oth: 
er  intent  than  to  see  that  the  law  is  enforced 
and  vindicated,  would  render  a  person  guilty 
of  officiously  Intermeddling  with  a  suit  that 
did  not  concern  him,  or  with  stirring  up  suits 
or  quarrels  between  the  people  of  the  state 
with  a  view  to  promote  strife  and  contention, 
as  to  make  that  charge  against  appellant 

Counsel  next  say  that  appellant  was  guilty 
of  champerty,  and  at  the  same  time  concede 
that  one  essential  element  of  every  champer- 
tous  agreement  was  wholly  wanting.  They 
say  that  if  appellee  had  not  dismissed  its 
appeal,  and  this  court  had  reversed  the  judg- 
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merits  of  the  appellate  and  circuit  courts  the 
contract  was  champertous,  although  there 
was  no  agreement  on  the  part  of  the  city  to 
divide  the  proceeds  of  the  prosecution  with 
appellant  They  correctly  state  the  rule  that 
there  are  two  essential  elements  in  every 
champertous  agreement:  First,  there  must 
be  an  undertaking  by  one  person  to  defray 
the  expenses,  in  whole  or  in  part,  of  another's 
suit ;  second,  an  agreement  or  promise  on  the 
part  of  the  latter  to  divide  with  the  former 
the  proceeds  of  the  litigation  In  the  event 
the  prosecution  was  successful.  That  Is  the 
law  (Torrence  v.  Shedd,  112  111.  466),  and 
there  was  no  agreement  for  any  division  of 
any  sum  which  the  city  might  recover  in  its 
prosecution  against  Wade.  Even  If  the  con- 
tract had  been  champertous  and  void,  it 
does  not  necessarily  follow  that  no  rights 
could  grow  up  In  the  litigation  which  it  con- 
cerned. If  a  contract  Is  champertous  and 
void,  an  attorney  may  recover  from  his  client 
for  services  rendered  in  connection  with  the 
action  in  the  same  manner  as  If  the  cham- 
pertous agreement  had  never  existed.  6  Cyc. 
880  :  5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
828.  The  other  party  cannot  take  the  benefit 
of  services  rendered  in  his  behalf,  and  escape 
liability  for  what  they  are  reasonably  worth 
on  the  ground  that  his  agreement  was  Il- 
legal. In  Stearns  v„  Felker,  28  Wis.  594, 
the  court  said :  "There1  is  almost  or  quite  an 
unbroken  line  of  authorities  which  hold  that, 
although  attorney  and  client  may  have  en- 
tered into  an  agreement  in  respect  to  the 
compensation  for  the  services  of  the  former 
which  was  void  for  champerty,  yet  the  at- 
torney does  not  thereby  forfeit  his  right  to 
full  compensation  for  his  services,  nor  the 
client  his  right  to  the  fruits  of  the  litigation 
after  paying  for  such  services  what  the  same 
are  reasonably  worth.  Such  is  undoubtedly 
the  law,  and  it  harmonizes  with  the  plainest 
principles  of  justice."  It  would  be  absurd  to 
say  that  the  agreement  In  this  case  was  one 
the  tendency  of  which  was  to  corrupt  and 
mislead  or  improperly  influence  the  judgment 
of  a  public  official  in  the  performance  of  his 
duties,  or  that  the  payment  of  the  money  by 
the  appellant  or  the  prosecution  of  the  ap- 
peal for  the  purpose  of  enforcing  the  law  as 
he  believed  it  to  exist  was  contrary  to  public 
policy. 

Again,  counsel  urge  that  the  action  could 
not  be  maintained  because  the  contract  was 
that  the  appellant  was  to  prosecute  the  ap- 
peal at  his  own  expense ;  that,  whatever  the 
judgment  of  this  court  might  be,  the  city  was 
to  be  liable  for  no  costs  or  expenses,  and 
there  was  no  agreement  on  the  part  of  the 
city  to  reimburse  the  appellant.  They  state 
one  side  of  the  agreement ;  but  the  other  side 
was  that  the  appeal  was  to  be  taken  and  was 
to  be  prosecuted  in  this  court  to  a  final  de- 
termination, so  that  the  legal  question  in- 
volved should  be  finally  and  conclusively  de- 
termined. Appellee  did  not  perform  Its  part 
of  the  agreement,  but  prevented  the  final  de- 


termination, which  was  the  consideration  for 
appellant's  agreement,  by  dismissing  its  ap- 
peal. The  moneys  were  paid  out  by  appel- 
lant In  good  faith,  in  pursuance  of  a  con- 
tract with  appellee  by  which  there  should  be 
a  decision  of  a  legal  question  In  which  ap- 
pellant had  an  immediate  interest  as  a  citi- 
zen of  the  city  of  Carbondale.  Appellant  lost 
all  that  he  contracted  for,  and  for  which  he 
paid  his  money,  by  the  act  of  appellee;  and 
ordinarily,  If  one  party  to  a  contract  pays 
out  money  or  performs  services  in  pursuance 
of  it,  and  the  contract  Is  abandoned  or  ended 
by  the  other  party,  he  may  recover  what  he 
has  paid  out  or  the  value  of  the  services 
which  he  has  performed.  It  cannot  be  said 
that  appellant  has  attempted  to  make  himself 
a  creditor  of  appellee  by  his  own  voluntary 
act  He  was  not  to  be  reimbursed  if  the  con- 
tract was  carried  out;  but  to  say  that  ap- 
pellee could  put  an  end  to  the  contract,  and 
thereby  deprive  appellant,  not  only  of  what 
he  bargained  for,  but  also  of  the  money 
which  he  paid  out  in  good  faith,  would  be 
against  common  justice. 

There  was  a  part  of  the  contract  which 
could  not  be  enforced.  That  part  was  the 
agreement  of  appellee  that  appellant  might 
prosecute  the  suit  to  a  final  determination, 
and  that  could  not  be  enforced  because  the 
law  favors  settlements,  and  such  agreements 
prevent  a  party  from  settling  his  controversy 
and  discontinuing  his  suit.  North  Chicago 
Street  Railroad  Co.  v.  Ackley,  171  111.  100, 
49  N.  E.  222,  44  L.  R.  A.  177.  While  a  con- 
tract of  that  character  may  be  spoken  of  as 
void,  it  is  not  so  In  the  sense  that  no  rights 
can  grow  up  under  it;  but  It  is  void  in  the 
sense  that  the  party  agreeing  not  to  discon- 
tinue his  suit  is  not  bound  by  such  agreement 
arid  it  cannot  be  enforced.  This  contract,  if 
executed  on  both  sides,  would  confer  actual 
rights  to  the  same  extent  as  any  legal  con- 
tract, and,  if  the  appeal  had  been  prosecuted 
to  a  final  determination  the  appellant  could 
not  have  relieved  himself  from  the  obligation 
to  pay  the  costs  and  expenses  by  saying  the 
agreement  was  void.  Appellant  is  not  seek- 
ing to  enforce  the  contract  or  to  recover  dam- 
ages for  a  violation  of  it  That  appellee  had 
a  right  to  withdraw  from  the  agreement  and 
dismiss  its  appeal  is  not  disputed ;  but  appel- 
lee entered  into  the  engagement,  and  appel- 
lant paid  out  his  money  in  good  faith  in  its 
behalf,  and  the  question  is  whether  he  had 
a  right  to  recover  the  moneys  so  paid  upon 
the  abandonment  by  appellee  of  the  contract. 
The  contract  was  not  enforceable  so  far  as  it 
limited  the  right  of  appellee  to  control  the  ap- 
peal ;  but  it  neither  had  for  its  object  a  vio- 
lation of  the  law  nor  any  act  prohibited  by 
statute,  and  to  sustain  the  defense  attempted 
would  in  our  opinion  neither  advance  public 
policy  nor  accomplish  justice. 

The  Judgment  of  the  Appellate  Court  Is  re- 
versed, and  the  judgment  of  the  circuit  court 
Is  affirmed. 

Judgment  reversed. 
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(329  III.  168.) 

INGRAHAM  v.  HARMON. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

Appeal— Right  to  Review  When  No  Ques- 
tions ok  Law  abe  Presented. 

An  appeal  to  the  Supreme  Court  from  the 
Appellate  Court  was  tnken  on  the  ground  of 
the  insufficiency  of  evidence,  but  there  waa  no 
question  arising  on  the  pleadings  or  admission 
of  evidence  and  no  demurrer  to  the  evidence. 
No  proposition  of  law  was  presented  to  the 
trial  court,  and  there  was  no  motion  to  find  for 
defendant  nor  for  a  new  trial  nor  in  arrest  of 
judgment.  Held,  that  no  question  of  law  was 
presented  for  consideration,  and  the  appeal 
■hould  be  dismissed. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Ran- 
dolph County ;  B.  R.  Burroughs,  Judge. 

Action  by  Nellie  Harmon  against  William 
8.  Ingraham.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed,  with  dam- 
ages. 

At  the  March  term,  1906,  of  the  circuit 
court  of  Randolph  county,  Nellie  Harmon, 
the  appellee,  and  Grace  Harmon  and  Lola 
Harmon,  by  their  next  friend,  brought  suit 
against  William  S.  Ingraham,  appellant,  to 
recover  damages  occasioned  by  the  death  of 
Felix  Harmon,  the  husband  of  appellee  and 
the  father  of  Grace  and  Lola  Harmon,  while 
he  was  engaged  as  a  coal  miner  In  appel- 
lant's coal  mine.  The  suit  was  afterward 
dismissed  by  the  next  friend  of  Grace  and 
Lola  Harmon  as  to  them.  A  trial  was  bad 
without  a  jury,  and  judgment  was  rendered 
by  the  court  in  favor  of  plaintiff  for  the  sum 
of  $1,999.  From  that  Judgment  appellant 
prayed  an  appeal  to  the  Appellate  Court  for 
the  Fourth  District,  and  from  the  judgment 
of  that  court  affirming  the  judgment  of  the 
circuit  court  this  appeal  Is  prosecuted.  The 
declaration,  consisting  of  two  counts,  charges 
willful  violations  of  sections  8  and  18  of  the 
mines  and  miners'  act  (Hurd's  Rev.  St  1905, 
c  93),  and  that  the  death  of  Felix  Harmon 
was  thereby  occasioned  To  the  declaration 
defendant  filed  the  general  Issue.  It  Is  urged 
by  appellant  that  there  Is  in  this  record  no 
evidence  tending  to  prove  that  bis  failure 
to  comply  with  the  requirements  of  the  said 
sections  of  said  act,  as  charged  In  the  dec- 
laration, was  the  proximate  cause  of  the 
death  of  Felix  Harmon,  wherefore  there 
should  be  a  reversal. 

H.  Clay  Horner  and  Goddard  ft  Goddard 
(Buckingham  ft  Troup,  of  counsel),  for  ap- 
pellant A.  B.  Crisler  (George  A.  Harker, 
of  counsel),  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  No  question  arises  upon  the  plead- 
ings. No  complaint  is  made  of  the  action 
of  the  trial  court  in  passing  on  the  ad- 
missibility of  evidence.  No  propositions  of 
law  were  submitted  to  the  trial  court  There 
was  no  demurrer  to  the  evidence.  There  was 
no  motion  to  find  for  the  defendant.  There 
was  no  motion  for  a  new  trial.  There  was 
no  motion  in  arrest  of  judgment.  Under 


these  circumstances  no  question  of  law  is 
preserved  for  our  consideration.  Myers  v. 
Union  Nat  Bank,  128  111.  478,  21  N.  E.  580; 
Bolton  v.  Johnston,  163  111.  234,  45  N.  Ii 
203;  Farson  v.  Hutchins,  163  HI.  445,  43 
N.  B.  297;  Mann  v.  Learned,  195  111.  502, 
63  N.  E.  17&  This  situation  was  pointed  out 
by  the  opinion  of  the  Appellate  Court  In 
the  brief  and  argument  filed  by  appellant 
in  this  court  nothing  Is  said  on  the  subject 
The  point  is  made  here  by  the  brief  of  ap- 
pellee.  No  brief  in  reply  has  been  filed. 

We  are  of  the  opinion  that  this  appeal  was 
prosecuted  for  delay.  The  judgment  of  the 
Appellate  Court  will  be  affirmed,  and  the 
clerk  of  this  court  is  hereby  directed  to  enter 
a  judgment  in  this  court  in  favor  of  the  ap- 
pellee, and  against  the  appellant  for  $199.90, 
and  execution  may  issue  therefor. 

Judgment  affirmed,  with  damages. 

(229  111.  238.) 
BERRYMAN  v.  MEGGINSON. 
(Supreme  Court  of  Illinois.    Oct  23,  1907.) 
Elections  —  Indorsement  or  Ballots  — 
Grounds  of  Contests. 

Under  the  statute  providing;  that  the  ini- 
tials of  one  of  the  judges  of  election  shall  be  in- 
dorsed on  the  ballots,  it  was  proper,  on  a  re- 
count, to  reject  ballots  which  had  the  names  of 
the  election  judges  merely  stamped  on  them 
with  rubber  stamps,  which  were  not  even  fac 
similes  of  the  initials  and  signatures  of  the 
judges,  since  the  rejection  of  ballots  so  stamped 
no  more  subjects  voters  to  lose  their  votes  by 
the  acts  of  election  officers  than  does  the  hold- 
ing that  a  ballot  containing  no  indorsement 
whatever  shall  not  be  counted. 

[Ed.  Note.— For  cases  in  point  see  Gent  Dig. 
vol.  18,  Elections,  §  149.] 

Appeal  from  Morgan  County  Court;  Fran- 
cis E.  Baldwin,  Judge. 

Action  by  Carlln  Berryman  to  contest  the 
election  of  P.  D.  Megginson  to  the  office  of 
county  commissioner  of  Morgan  county. 
From  a  Judgment  for  defendant  plaintiff  ap- 
peals. Affirmed. 

William  N.  Hairgrove,  for  appellant 
Worthington  ft  Reeve,  for  appellee. 

FARMER,  J.  This  was  a  proceeding  in- 
stituted in  the  county  court  of  Morgan  coun- 
ty by  the  appellant  to  contest  the  election  of 
the  appellee  to  the  office  of  county  commis- 
sioner of  Morgan  county.  Appellant  and  ap- 
pellee were  both  candidates  for  the  office  of 
county  commissioner  of  said  county  at  the 
regular  election  held  November  6,  1906.  Up- 
on a  canvass  of  the  returns  of  said  election  it 
appeared  that  appellant  had  received  3.7S4 
votes  and  appellee  3,789  votes  for  said  office. 
From  the  returns,  therefore,  appellee  was 
elected,  whereupon  appellant  filed  his  petition 
in  the  county  court  to  contest  said  election. 
At  the  hearing  the  ballots  cast  at  said  elec- 
tion for  appellant  and  appellee  were  recount- 
ed, except  the  ballots  cast  in  Prentice  and 
Markham  precincts.  Those  ballots  were  re- 
jected by  the  county  court  for  the  reason  that 
upon  the  ballots  cast  in  Prentice  precinct 
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the  initials  of  E.  D.  Sage,  one  of  the  judge* 
of  election  in  said  precinct,  were  stamped 
with  a  rubber  stamp,  and  that  in  Markham 
precinct  the  full  name  of  Jewsberry,  one  of 
the  Judges  of  election  in  said  precinct,  was 
stamped  on  the  ballots.  These  rubber  stamps 
were  not  fac  similes  of  the  Initials  and  signa- 
ture. No  other  Indorsement  of  an  election 
judge  appeared  on  any  of  the  ballots.  Re- 
jecting these  ballots  gave  appellant  3,621 
votes  and  appellee  3,039  votes.  The  county 
court  thereupon  found  appellee  was  duly 
elected  to  the  office  of  county  commissioner, 
and  dismissed  the  petition,  from  which  judg- 
ment appellant  has  appealed  to  this  court. 

Appellant's  counsel  says  the  ruling  of  the 
county  court  in  rejecting  and  refusing  to 
count  the  votes  cast  in  Prentice  and  Mark- 
ham  precincts  is  the  only  question  he  desires 
to  present  to  this  court  for  its  consideration. 
Counsel  recognizes  that  this  precise  question 
was  passed  upon  by  this  court  in  Choisser  v. 
York,  211  111.  56,  71  N.  B.  940,  but  insists 
that  the  ruling  in  that  case  was  wrong,  and, 
If  adhered  to,  will  have  the  effect  of  placing 
It  In  the  power  of  election  judges  to  disfran- 
chise voters  without  any  fault  or  wrong  on 
the  part  of  the  voter.  We  held,  In  Kelley  v. 
Adams,  188  111.  193,  65  N.  B.  837,  and  Cald- 
well v.  McBlvaln,  184  111.  552,  56  N.  B.  1012, 
that  ballots  not  having  the  initials  of  the 
judges  Indorsed  thereon  were  not  entitled  to 
be  counted,  and  the  correctness  of  the  rulings 
in  those  cases  is  not  questioned.  The  voter 
is  presumed  to  know  the  law,  and  the  stat- 
ute requires  that  the  initials  of  one  of  the 
judges  of  election  shall  be  Indorsed  on  the 
ballots  "in  such  manner  that  they  may  be 
seen  when  the  ballot  is  properly  folded."  If 
a  judge  of  election  should  fail  to  Indorse  his 
Initials  on  a  ballot  for  any  reason,  and  a  voter 
should  accept  and  vote  such  ballot,  he  would 
not  be  entitled  to  have  it  counted.  The  vot- 
er should  exercise  some  care  to  see  that  his 
ballot  is  properly  indorsed.  To  hold  that  a 
ballot  Indorsed  with  a  stamp,  as  were  those 
thrown  out  by  the  county  court  In  this  case, 
should  not  be  counted,  no  more  subjects  the 
voter  to  lose  his  vote  by  the  acts  or  conduct 
of  the  election  officers  than  does  the  holding 
that  a  ballot  containing  no  Indorsement  what- 
ever should  not  be  counted.  We  are  disposed 
to  adhere  to  our  former  decisions,  and  do  not 
deem  a  further  discussion  of  the  question 
necessary. 

The  judgment  of  the  county  court  is  af- 
firmed. 
Judgment  affirmed. 


(229  HI.  248) 

HOTCHKISS  et  al.  v.  NORWOOD  PARK 
BUILDING.  LOAN  &  HOME- 
STEAD ASS'N. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Building  and  Loan  Associations— Loans 
— u8txby— construction  of  bono. 

Under  the  homestead  loan  association  act 
the  loan  of  $1,000  to  one  owning  10  shares  in 
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such  an  association,  on  each  of  which  he  was 
required  to  pay  50  cents  dues  monthly  till  the 
stock  reached  par  value,  whether  or  not  he  was 
a  borrower,  was  not  usurious  because  of  the  pro- 
vision in  the  bond  that  he  should  pay  the  prin- 
cipal sum  of  $1,000  in  monthly  installments  of 

fo.  "till  the  said  principal  sum  shall  have  been 
ally  paid  or  till  the  shares   *   *   *   shall  have 
attained  the  value  of  $100  each,"  and  in  addi- 
tion should  pay  7  per  cent,  interest  on  the 
1,000  till  such  time ;  such  monthly  payments  of 
5  being  payments  of  stock  dues,  notwithstand- 
ing the  language  of  the  bond. 

2.  Same— Premiums— Detebmination  bt  Com- 
petitive Bidding— Evidence. 

That  the  minutes  of  the  meeting  of  direct- 
ors of  a  building  and  loan  association  do  not 
state  that  the  preference  for  a  loan  was  offered 
to  open  competition,  as  required  by  Hurd's  Rev. 
St.  1905,  p.  521,  c.  32,  §  8,  is  not  conclusive 
that  such  was  not  the  case,  nor  does  it  prevent 
its  being  shown  by  oral  testimony. 

3.  Same. 

The  statement  of  the  minutes  of  the  meet- 
ing of  directors  of  a  building  and  loan  associa- 
tion that  a  member  applied  for  a  loan  at  a 
premium  of  35  per  cent,  is  not  inconsistent  with, 
and  therefore  does  not  prevent,  testimony  of  the 
secretary  that  such  member  authorized  him  to 
bid  that  much  for  the  loan  or  preference  in  or- 
der to  secure  it. 

4.  Same. 

That  the  secretary  of  a  building  and  loan 
association,  authorized  by  a  member  to  bid  35 
per  cent,  premium  to  secure  preference  for  a 
loan,  bid  such  amount  on  his  first  bid,  and  no 
one  else  bid.  did  not  make  the  transaction  fraud- 
ulent and  the  loan  usurious ;  it  being  enough  if 
the  statute  was  complied  with  by  the  preference 
being  offered  In  open  meeting  to  the  highest 
bidder. 

5.  Same. 

Evidence  in  a  snit  to  foreclose  a  mortgage 
securing  a  loan  by  a  building  and  loan  associa- 
tion held  sufficient  to  sustain  a  finding  that  pref- 
erence for  the  loan  was  offered  in  open  meeting 
to  the  highest  bidder,  as  required  by  the  statute. 

Appeal  from  Appellate  Court,  First  Dis- 
trict; on  Appeal  from  Circuit  Court,  Cook 
County;  J.  W.  Mack,  Judge. 

Suit  by  the  Norwood  Park  Building,  Loan 
&  Homestead  Association  against  Katherine 
B.  Hotchkiss  and  others.  From  a  judgment 
of  the  Appellate  Court,  affirming  a  decree 
for  complainant,  defendants  appeal.  Af- 
firmed. 

Appellee  filed  its  bill  in'  the  circuit  court  of 
Cook  county  to  foreclose  two  mortgages.  The 
bill  alleged  that  Freeland  E.  Hotchkiss,  at  the 
date  of  the  execution  of  the  first  mortgage, 
was  a  member  of  the  appellee  and  the  own- 
er of  50  shares  of  stock  in  appellee  associa- 
tion ;  that  said  Hotchkiss  borrowed  $5,000 
from  appellee  and  executed  to  It  a  bond  in 
the  sum  of  $10,000,  conditioned  that  he,  his 
heirs,  executors,  administrators,  and  assigns, 
would  pay  to  appellee  "the  said  sum  of  $5,000 
In  monthly  Installments  of  $25  each,  on  the 
15th  day  of  each  and  every  month  from  Oc- 
tober 1,  1892  (the  date  of  said  series),  with 
interest  thereon  at  the  rate  of  7  per  cent,  per 
annum,  payable  in' monthly  Installments  of 
$20.17  each,  on  the  15th  day  of  each  and 
every  month  after  date  until  the  said  princi- 
pal sum  shall  have  been  fully  paid,  or  until 
the  shares  of  said  series  shall  have  attain- 
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ed  the  value  of  $100  each,  and  shall  pay  the 
sum  of  $1,531.25  (being  unpaid  -  premium)  in 
monthly  Installments  of  $18.23  each,  on  the 
15th  day  of  each  and  every  month,  beginning 
with  the  15th  day  of  October,  1893,  and  con- 
tinuing until  said  unpaid  premium  is  fully 
paid,"  and  all  fines  on  stock,  taxes,  and  as- 
sessments levied  against  the  property  mort- 
gaged to  secure  payment  of  the  sum  named. 
To  secure  the  payments  mentioned  In  the 
bond,  Hotchkiss  and  his  wife  executed  to  ap- 
pellee a  mortgage  on  the  northerly  half  of 
lot  774,  in  block  5,  in  the  Third  division  of 
Riverside,  Cook  county,  111.  It  was  provided 
in  the  mortgage  that  in  case  of  default  for 
six  months  in  the  payment  of  any  of  the  sums 
of  money  payable  by  the  terms  of  the  bond 
appellee  might  foreclose  the  mortgage.  The 
bill  further  alleges  that  on  May  17,  1893, 
Hotchkiss  owned  10  other  shares  of  stock  in 
appellee  association,  and  on  that  date  borrow- 
ed an  additional  $1,000  from  it,  and  gave 
a  bond  in  the  sum  of  $2,000,  which  was  con- 
ditioned the  same  as  the  $10,000  bond  above 
mentioned,  except  that  the  amounts  and  dates 
of  payment  were  different.  Said  $2,000  bond 
bound  the  obligor  to  pay  monthly  install- 
ments of  $5  on  stock  or  principal  on  the  15th 
day  of  each  month  from  April  1,  1893,  and 
monthly  Interest  Installments  on  the  15th 
day  of  each  month  of  $5.84  each,  which  was 
at  the  rate  of  7  per  cent,  per  annum,  until 
the  shares  of  stock  in  the  twenty-fifth  series 
should  attain  the  value  of  $100  each,  and 
also  pay  $306.25  (unpaid  premium)  In  monthly 
installments  of  $3.65  each,  on  the  15th  day 
of  each  month,  beginning  with  May  15,  1894. 
Said  $2,000  bond  was  secured  by  second  mort- 
gage on  the  same  property  described,  executed 
by  Hotchkiss  and  his  wife  under  date  of 
May  7,  1893,  acknowledged  June  17,  1893, 
and  filed  for  record  June  21  of  the  same  year. 

Freeland  E.  Hotchkiss  died  before  the  com- 
mencement of  the  suit,  and  his  widow,  in- 
dividually and  as  administratrix,  also  his 
children  and  heirs,  and  others  claiming  to  be 
interested  in  the  property,  were  made  defend- 
ants to  the  bill.  The  bill  alleged  that  default 
had  been  made  hi  the  conditions  of  the  bonds 
and  mortgages  in  making  the  payments  there- 
in provided,  and  prayed  for  foreclosure.  The 
defense  set  up  by  the  answers  of  the  widow 
and  heirs  of  Freeland  E.  Hotchkiss  was  usury. 
The  cause  was  referred  to  the  master  in  chan- 
cery to  take  testimony  and  report  his  conclu- 
sions. The  master  found  and  reported  that 
appellee  was  entitled  to  a  decree  of  foreclos- 
ure of  both  mortgages,  as  prayed  in  its  bill. 
Appellants  filed  objections  to  the  master's  re- 
port, which,  by  order  of  the  court,  stood  as  ex- 
ceptions on  the  hearing  before  the  chancellor. 
Said  exceptions  were  sustained  by  the  chan- 
cellor as  to  the  first  mortgage,  and  a  decree 
was  rendered  that  it  was  given  to  secure  a 
usurious  transaction,  and  directing  that  all 
sums  paid  as  interest,  premium,  or  on  stock, 
incident  to  that  loan,  be  credited  on  the  prin- 
cipal sum  borrowed.  The  grounds  upon  which 


the  defense  of  usury  was  sustained  as  to  the 
first  mortgage  were  that  the  preference  for 
the  loan  was  granted  at  a  special  meeting 
of  the  board  of  directors.  Instead  of  at  a 
regular  meeting  upon  competitive  bids,  as 
required  by  law.  Appellants'  exceptions  were 
overruled  as  to  the  second  mortgage,  which  the 
chancellor  held  was  not  usurious,  and  a  de- 
cree was  entered  for  its  foreclosure,  as  pray- 
ed in  the  bill.  From  that  part  of  the  decree 
holding  that  the  $1,000  loan  was  not  usurious, 
and  directing  a  foreclosure  for  the  amount 
claimed  to  be  due  by  appellee,  appellants  ap- 
pealed to  the  Appellate  Court  for  the  First 
District  No  cross-errors  were  assigned  by 
appellee,  and  the  only  question  raised  by  the 
appeal  was  as  to  the  correctness  of  the  de- 
cree of  the  circuit  court  in  holding  that  the 
$1,000  loan  was  not  a  usurious  transaction. 
The  Appellate  Court  affirmed  the  decree  of 
the  circuit  court,  and  appellants  have  prose- 
cuted a  further  appeal  to  this  court 

Appellants'  counsel  say  the  defense  of  usury 
is  based  upon  the  two  following  grounds: 
First  Because  the  principal  sum  of  $1,000 
was  payable,  by  the  express  terms  of  the  bond 
and  mortgage,  In  monthly  installments  of  $5 
each,  with  Interest  on  said  principal  sum  at 
the  rate  of  $5.84  per  month  until  said  prin- 
cipal sum  was  fully  paid;  that  the  sum  of  $5 
of  alleged  stock  payments  was  a  payment  on 
the  principal  sum  mentioned  in  said  money 
bond;  that  said  sum  of  $5.84  per  month  as 
Interest  was  a  greater  rate  of  interest  than 
8  per  cent  per  annum  provided  in  the  by- 
laws of  the  association,  and  a  greater  rate  of 
interest  than  was  allowed  by  law  for  the  use 
of  money.  It  is  further  stated  that  no  stock 
had  been  Issued  at  the  time  of  making  said 
bond,  and  was  only  ostensibly  issued  there- 
after as  a  part  of  the  fraudulent  scheme  to 
collect  usurious  interest.  Second.  That  said 
alleged  premium  of  $350  was  not  determined 
by  free,  open  competition,  as  provided  by  the 
by-laws  of  the  association  and  the  statute  of 
the  state  of  Illinois,  but  was  determined  by 
private  contract  pursuant  to  a  general  fraud- 
ulent scheme  of  said  association,  whereby  It 
had,  for  a  long  time  prior  and  subsequent 
to  the  making  of  said  loan,  exacted  a  pre- 
tended premium  Imposed  by  the  association; 
that  the  Issuing  of  the  stock  was  a  part  of 
the  general  fraudulent  scheme  to  collect  usur- 
ious interest  from  members  and  nonmembers 
of  said  association. 

Frederick  Mains  and  Frank  F.  Reed,  for 
appellants.  William  T.  Underwood  and 
Roscoe  L.  Roberts,  for  appellee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  provision 
of  the  bond  for  the  payment  of  the  $1,000 
in  monthly  installments  of  $5  each,  and  the 
payment  of  7  per  cent  interest  on  the  prin- 
cipal sum  of  $1,000  in  monthly  installments 
of  $5.84  each,  made  the  transaction  usurious, 
for  the  reason  that  every  monthly  payment  of 
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$5  dues  on  stock  should  be  credited  upon  the 
principal  of  the  loan,  thereby  reducing  It  to 
that  extent  every  month,  and  the  continuation 
of  the  interest  payments  at  the  rate  of  $5.84 
per  month  was  In  excess  of  the  rate  allowed 
by  law.  It  Is  contended,  even  If  a  loan  made 
In  accordance  with  the  homestead  loan  as- 
sociation act  is  not  usurious,  this  loan  was 
not  made  in  accordance  with  the  require- 
ments of  that  act,  In  that  the  stock  dues  of 
$5  per  month  are  to  be  applied  upon  the  prin- 
cipal of  the  loan,  and  not  upon  stock,  and 
the  contract  Is  therefore  usurious.  This 
court  held,  In  Holmes  v.  Smythe,  100  111.  413, 
that  a  loan  made  In  accordance  with  the  pro- 
visions of  the  homestead  loan  association  act 
was,  In  effect,  an  advancement  to  the  stock- 
bolder  until  his  stock  reached  par  value,  and 
that  requiring  the  borrowing  stockholder  to 
pay  his  stock  dues  and  interest  in  monthly 
installments  until  the  stock  reached  par,  at 
which  time  he  had  the  right  to  have  bis  note 
canceled  and  returned  and  his  mortgage  re- 
leased, was  not  usurious.  This  case  has  been 
approved  In  subsequent  cases  of  this  court, 
so  that  it  Is  not  open  to  question  In  this 
state  whether  a  loan  made  in  accordance 
with  the  law  is  usurious.  It  is  true,  here 
the  bond  recited  that  the  principal  sum  of 
$1,000  should  be  paid  in  monthly  installments 
of  $5  each,  "until  the  said  principal  sum 
shall  have  been  fully  paid  or  until  the  shares 
of  said  series  shall  have  attained  the  value 
of  $100  each."  The  law  authorizes  a  sub- 
scriber to  stock  in  a  homestead  loan  as- 
sociation to  pay  it  up  In  Installments,  in  the 
manner  required  by  the  association.  Appel- 
lee's charter  and  by-laws  required  subscribers 
to  its  capital  stock  to  pay  it  up  in  install- 
ments at  the  rate  of  50  cents  per  month  for 
each  share,  and  the  monthly  payments  of  $5 
mentioned  In  Hotcbklss'  bond  were  payments 
upon  his  stock  dues  on  his  10  shares  of  stock, 
notwithstanding  the  language  used  In  the 
bond.  The  bond  required  these  payments  to 
be  made  until  the  loan  was  paid,  "or  until  the 
shares  of  said  series  shall  have  attained  the 
value  of  $100  each."  Hotchkiss  then  became 
bound  to  pay  appellee  $5  dues  each  month  on 
said  10  shares  of  stock  until  it  reached  par 
value,  and  this  he  was  obligated  to  do,  wheth- 
er he  was  a  borrower  or  not.  When  he  ob- 
tained a  loan  or  advance  on  his  stock,  until 
such  time  as  the  payments  made  thereon 
would  mature  the  stock,  he  secured  the  pay- 
ment of  his  stock  Installments  by  the  bond 
and  mortgage. 

In  1897  the  Legislature  passed  section  6b 
of  chapter  32  (Hurd's  Rev.  St.  1905,  p.  519), 
which  provided  for  the  withdrawal  by  a 
member  of  a  homestead  loan  association  of 
his  shares  of  stock,  whether  they  had  been 
pledged  as  security  for  an  advance  or  not.  In 
1899  section  6c  was  passed.  That  section, 
In  part,  reads  as  follows:  "Any  member  who 
shall  have  obtained  a  loan  or  advance  on  his 
shares,  and  who  shall  have  given  real  estate 
as  security  may,  at  any  time,  upon  giving 


thirty  days'  previous  notice  In  writing,  re-pay 
the  same.  On  settlement  such  member  shall 
be  charged  with  the  full  amount  of  such  loan 
or  advance,  together  with  any  and  all  ar- 
rearages due  thereon,  or  on  the  shares 
pledged  or  appertaining  to  the  security  given, 
and  shall  thereupon  be  allowed  as  a  credit  the 
withdrawal  value  of  the  shares  pledged  as 
security,  together  with  such  other  credits  as 
may  be  returnable  on  account  thereof,  and 
the  balance  shall  be  received  by  the  associa- 
tion in  full  settlement  and  discharge  of  such 
loan  or  advance."  Before  the  passage  of 
these  acts  there  was  no  law  requiring  as- 
sociations of  the  character  of  appellee  to  al- 
low a  stockholder  to  withdraw  his  stock  be- 
fore its  maturity,  or  a  stockholder  to  whom 
an  advance  had  been  made  to  repay  the  ad- 
vance before  the  maturity  of  his  stock. 
These  sections  did  not  impair  the  rights  of 
parties  under  contracts  made  before  they 
went  Into  effect;  but  they  provided  a  rem- 
edy under  contracts  existing  before  their 
adoption,  as  well  as  contracts  made  after- 
wards. Williams  v.  Waldo,  3  Scam.  (111.)  264 ; 
Templeton  v.  Home,  82  111.  491 ;  Dobbins  v. 
Bank,  112  111.  553;  Wade  on  Retroactive 
Law,  §§  221,  222.  No  additional  sum  beyond 
what  was  authorized  by  law  was  required 
to  be  paid  by  Hotcbklss,  and  the  meaning  and 
Intent  of  his  contract  was  that  he  would  pay 
the  dues  monthly  on  his  stock  and  the  in- 
terest in  monthly  installments  on  the  advance 
made  him  until  such  time  as  his  stock  be- 
came worth  $100  per  share,  and  he  was  not 
entitled  to  have  the  stock  dues  paid  by  him 
credited  on  the  principal  of  the  loan  or  ad- 
vance made  to  him,  thereby  reducing  his  In- 
debtedness to  the  extent  of  each  monthly  pay- 
ment. Section  6c,  above  referred  to,  gave 
blm  the  right  to  pay  the  advance  made  him 
before  the  maturity  of  his  stock,  if  he  so  de- 
sired, by  complying  with  the  provisions  of 
that  section. 

Appellee  had  no  by-laws  dispensing  with 
offering  its  money  for  bids  In  open  meeting 
and  fixing  a  rate  of  Interest  and  premium 
at  which  It  would  loan  Its  money,  In  ac- 
cordance with  section  8  of  chapter  32  (Hurd's 
Rev.  St  1905,  p.  521);  and  It  Is  contended 
by  appellants  that  the  premium  agreed  to  be 
paid  by  Hotchkiss  was  not  determined  by 
offering  the  money  In  free  and  open  compe- 
tition, but  was  determined  by  private  agree- 
ment, in  pursuance  of  a  general  fraudulent 
scheme  of  appellee.  The  first  witness  offered 
by  appellants  to  sustain  this  proposition  was 
F.  D.  Stevers,  secretary  of  appellee.  His 
minutes  of  the  meeting  of  May  16,  1893,  re- 
lating to  the  Hotchkiss  loan,  read  as  fol- 
lows :  "F.  E.  Hotchkiss  applied  for  addition- 
al loan  of  $1,000  on  lot  774,  block  5,  Third 
division  of  Riverside,  at  a  premium  of  35 
per  cent.  Motion  to  accept  application  car- 
ried. Adjourned.  F.  D.  Stevers,  Secretary." 
The  minutes  of  the  meeting  of  the  board  of 
directors  held  June  27,  1893,  contained  the 
following  relating  to  the  Hotchkiss  loan: 


Digitized  by  Google 


260 


82  NORTHEASTERN  REPORTER. 


OIL 


"The  committee  on  loan  of  F.  E.  Hotchklss  of 
$1,000  reported  making  loan.  Motion  to  ac- 
cept report  and  grant  the  loan  carried.  Ad- 
journed F.  D.  Stevers,  Secretary."  The 
minutes  of  the  meeting  of  May  1G,  1893,  show 
that  Allen  B.  Smith  applied  for  an  addition- 
al loan  of  $600,  and  that  a  motion  to  accept 
the  application  and  grant  the  loan  was  car- 
ried. Henry  Snyder,  Sr.,  made  application 
for  an  additional  loan  of  $000,  and  the  mo- 
tion that  it  be  accepted  on  condition  that  an 
unpaid  balance  due  on  his  abstract,  also  the 
cost  of  continuing  the  abstract,  be  deducted 
from  the  loan,  was  carried.  Also  James  H. 
Boyle  made  application  for  a  loan  of  $1,800 
at  a  premium  of  35  per  cent,  and  offered  cer- 
tain lots  in  Edison  Park  as  security  there- 
for. A  motion  to  accept  the  application  was 
carried,  and  a  committee  selected  to  approve 
the  security.  The  minutes  do  not  show 
whether  Smith  and  Snyder  bid  any  premiums 
for  their  loans  or  not.  The  minutes  of  June 
27,  1893,  show  that  the  committee  on  the 
loans  to  Boyle  and  Snyder  reported  on  them, 
and  motions  to  grant  the  loans  were  made 
and  carried.  Stevers  testified  the  minutes 
did  not  contain  everything  that  transpired; 
that  he  recorded  only  such  things  as  he 
thought  necessary  to  make  matters  of  record. 
He  testified  Smith  appeared  at  the  meeting 
and  bid  35  per  cent  premium,  and  that  the 
matter  was  gone  over  thoroughly  between 
him  and  the  directors.  He  further  testified 
Hotchkiss  was  not  present  at  either  of  the 
meetings  at  which  he  bid  for  the  preference 
of  a  loan,  but  that  he  authorized  him  (Stev- 
ers) to  bid  for  him.  He  was  not  sure  wheth- 
er his  authority  to  bid  for  a  loan  at  the  meet- 
ing May  16,  1893,  was  in  writing  or  not 
He  testified  Hotcbkiss  authorized  him  to  bid 
35  per  cent  for  an  additional  loan  for  him  of 
$1,000,  upon  the  same  security  given  for  the 
first  loan ;  that  he  did  make  the  bid  at  that 
meeting  for  Hotchkiss,  and  the  preference 
was  awarded  him,  and  the  matter  referred 
to  a  committee.  The  witness  testified  he  did 
not  think  he  offered  35  per  cent  premium  on 
his  first  bid;  that  his  recollection  was  that 
his  first  bid  was  less  than  that  Stevers 
testified  that  appellee's  metbod  of  making 
loans  was  as  follows:  When  the  premium 
a  prospective  borrower  would  give  for  a 
preference  was  announced  at  a  meeting,  the 
chairman  of  the  meeting  would  then  ask  If 
there  were  any  others  who  wished  to  bid; 
that  this  was  asked  In  the  presence  of  every- 
body present;  and  that  the  bid  for  Hotchkiss 
for  the  preference  for  the  $1,000  loan  was  put 
before  the  meeting  and  handled  in  the  same 
manner  as  was  done  in  all  other  cases. 
Charles  Snyder,  a  son  of  the  Snyder  who  ap- 
plied for  an  additional  loan  of  $600  at  the 
meeting  held  May  16,  1893,  testified  he  was 
present  at  that  meeting,  and  that  his  father, 
Mr.  Smith,  and  Mr.  Boyle  were  also  present 
He  testified  the  president  of  the  board  ask- 
ed the  secretary  if  there  were  any  applica- 


tions for  loans;  that  the  secretary  read  ap- 
plications of  Smith,  Boyle,  witness*  father, 
and  Hotchkiss ;  and  that  they  were  acted  up- 
on in  the  order  read,  one  at  a  time.  On  di- 
rect examination  he  does  not  testify  that  any 
bids  were  made  by  or  for  any  one  for  the 
preference  of  a  loan.  On  cross-examination 
he  stated  he  did  not  know  whether  any  one 
bid  a  premium  for  Mr.  Hotchkiss  or  not 
Boyle  testified  he  was  present  at  the  meeting 
May  16,  1893,  and  that  there  was  no  com- 
petitive bidding  by  himself  or  any  one  else. 
But  we  think  it  more  than  probable  that 
Mr.  Boyle  was  mistaken  as  to  the  date  of  the 
meeting  at  which  be  was  present  and  that 
he  was  present  at  the  meeting  in  June,  In- 
stead of  in  May.  Three  other  witnesses  tes- 
tified they  had  secured  loans  through  the 
secretary  or  some  director,  and  that  the 
premiums  were  fixed  without  competitive 
bidding.  It  was  further  proven  by  the  rec- 
ords of  appellee  that  at  14  meetings,  from 
July,  1891,  to  May,  1893,  certainly  13,  and 
possibly  15,  loans  were  made  at  35  per  cent 
premium,  4,  or  possibly  6,  no  rate  of  premium 
mentioned,  2  at  30  per  cent,  and  4  at  25  per 
cent;  and  from  the  fact  that  the  majority  of 
these  loans  were  made  at  35  per  cent,  pre- 
mium it  is  argued  this  tends  to  show  that  It 
was  the  practice  of  appellee  to  consider  a  re- 
quest for  a  preference  or  loan  as  a  bid  of 
35  per  cent,  premium. 

It  is  apparent  that  a  bid  for  a  preference 
and  an  application  for  a  loan  or  advance 
were  not  the  same  thing.  The  application 
signed  by  Hotchkiss  bears  the  heading,  "Ap- 
plication for  Advance,"  and  reads:  "To  the 
Board  of  Directors  of  the  Norwood  Park 
Building,  Loan  and  Homestead  Association  of 
Norwood  Park,  111.— Gentlemen :  At  a  regu- 
lar meeting  of  your  board  held  May  17,  1893, 
having  obtained  the  preference  for  an  ad- 
vance on  ten  shares  of  the  twenty-fifth  series 
of  the  stock  of  your  corporation  at  a  pre- 
mium of  thirty-five  per  cent,  I  now  offer 
you  as  security  therefor  the  following  prop- 
erty," etc.  While  it  bore  no  date,  it  Is  evi- 
dent from  the  way  the  application  reads  that 
It  was  executed  after  the  preference  for  the 
advance  had  been  obtained.  Stevers  testi- 
fied this  was  the  regular  method  of  doing 
business,  and  that  applications  for  a  pref- 
erence, or  to  bid  for  a  preference,  were  seldom 
or  never  In  writing.  He  testified  he  had  no 
application  In  writing  for  persons  who  se- 
cured preferences  for  advances  at  the  meet- 
ing of  May  16,  1893,  and  It  would  seem  from 
all  the  evidence  that,  if  he  read  anything  at 
that  meeting.  It  was  not  applications  for 
loans,  as  testified  to  by  Boyle  and  Snyder. 
It  Is  furthermore  to  be  borne  in  mind  that  11 
years  bad  elapsed  between  the  meeting  in 
May,  1893,  and  the  time  the  witnesses  testi- 
fied. Snyder  and  Boyle  were  not  present  at 
that  meeting  to  represent  Hotchkiss,  nor  for 
the  purpose  of  observing  what  was  done  with 
reference  to  his  loan.   It  Is  a  matter  proper 
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to  be  considered  whether  their  memories 
would  be  as  good  concerning  all  that  occurred 
there  as  the  memory  of  the  secretary  of  the 
association.  The  fact  that  the  minutes  of  the 
meeting  made  by  the  secretary  of  appellee  do 
not  state  that  the  preference  was  offered  to 
open  competition  Is  not  conclusive  that  such 
preference  was  not  procured  by  competitive 
bidding.  Omissions  in  minutes  of  this  char- 
acter may  be  supplied  by  oral  testimony, 
where  the  oral  testimony  does  not  contradict 
the  minutes.  Bndlich  on  Building  &  Loan 
Associations,  par.  185;  Lurton  v.  Jackson- 
ville Loan  &  Building  Ass'n,  87  111.  App.  395. 
That  case  was  affirmed  by  this  court  in  187 
I1L  141,  58  N.  E.  218,  though  that  point  is 
not  mentioned  in  the  opinion. 

The  minutes  of  May  16,  1893,  state  that 
Hotchklss  applied  for  an  additional  loan  of 
$1,000  at  a  premium  of  85  per  cent  This 
is  not  inconsistent  with  Steven'  testimony 
that  Hotchklss  authorized  him  to  bid  .that 
much  for  the  loan  or  preference  hi  order  to 
secure  it  Neither  does  it  necessarily  fol- 
low that,  if  Stovers  bid  that  rate  of  premium 
at  his  first  bid,  it  proved  a  fraudulent  pur- 
pose or  practice  of  the  association  to  loan 
only  at  85  per  cent  premium.  This  loan 
was  made  during  the  year  of  the  World's 
Fair  at  Chicago,  and  Stevere  testified  the 
premium  rate  for  money  was  high  on  all 
transactions  of  that  kind,  and  that  it  was 
almost  impossible  for  suburban  property  own- 
ers to  get  loans.  As  we  have  before  stated, 
he  testified  his  best  recollection  was  that  he 
did  not  name  85  per  cent  as  bis  first  bid; 
but  If  he  did  bid  35  per  cent  at  the  first 
bid  made  by  him,  and  no  one  else  Old  against 
him,  this  of  itself  would  not  render  the  trans- 
action fraudulent  unlawful,  and  usurious. 
If  the  preference  was  offered  in  open  meet- 
ing to  the  highest  bidder,  and  opportunity 
given  to  all  persons  desiring  to  do  so  to  bid, 
this  was  a  compliance  with  the  law;  and 
the  fact  that  only  one  person  made  a.  bid 
would  not  render  the  transaction  usurious,  as 
baring  been  made  contrary  to  law.  Home 
Building  it  Loan  Ass'n  v.  McKay,  217  IU. 
551,  75  N.  E.  069,  108  Am.  St  Rep.  203.  If 
it  be  conceded  that  some  stockholders  did 
procure  advances  at  meetings  where  compet- 
itive bidding  was  not  permitted,  this  would 
not  affect  the  Hotchklss  loan,  if  it  was  made 
In  the  manner  required  by  law.  It  was  in- 
cumbent upon  appellants  to  establish  their 
defense  of  usury  by  a  preponderance  of  the 
evidence.  Mosier  v.  Norton,  83  111.  519;  Boyl- 
ston  v.  Bain,  90  111.  283.  The  trial  and  Ap- 
pellate Courts  having  found  that  this  defense 
was  not  proven,  we  cannot  say  such  finding 
was  so  palpably  contrary  to  the  weight  of 
the  evidence  that  the  decree  was  erroneous 
and  that  the  Appellate  Court  erred  in  af- 
firming it 

The  Judgment  of  the  Appellate  Court  la 
therefore  affirmed. 
Judgment  affirmed. 


(229  III.  MS.) 
LORY  v.  PEOPLE. 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 
L  Fuss   Pretenses  —  Inoictment  —  Vari- 

ARCS. 

There  is  a  fatal  variance  between  an  in- 
dictment charging  the  unlawful  obtaining  of 
money  from  a  person  and  evidence  that  a  check 
was  obtained. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  False  Pretenses,  5  53.] 

2.  Same— Representations— Opinions. 

Defendant  was  not  guilty  of  obtaining  mon- 
ey by  means  of  the  confidence  game,  where  he 
merely  sold  stock  in  a  gold  mining  company 
having  an  undeveloped  mine,  making  no  false 
representations  of  fact  in  regard  to  the  mine, 
but  merely  stating  that  it  would  pay  a  certain 
amount  the  first  year  and  a  greater  amount 
thereafter,  and  guaranteeing  it  whereas  the 
operation  proved  a  failure. 

Error  to  Circuit  Court,  Vermilion  County; 
E.  R.  B.  Elmbrougb,  Judge. 

Frank  C.  Lory  was  convicted  of  crime,  and 
brings  error.  Reversed. 

J.  B.  Mann  and  W.  C.  LIndley  (A.  H.  Tay- 
lor and  J.  W.  Jamison,  of  counsel),  for  plain- 
tiff in  error.  W.  H.  Stead,  Atty.  Gen.,  and 
J.  W.  Keeslar,  State's  Atty.  (W.  T.  Gunn,  of 
counsel),  for  the  People. 

DUNN,  J.  The  plaintiff  in  error  was  in- 
dicted and  convicted  for  obtaining  $400  from 
Henry  Lloyd  by  means  of  the  confidence 
game,  and  has  sued  out  a  writ  of  error  to 
reverse  the  judgment 

The  indictment  alleges  that  the  plaintiff  in 
error  "did  unlawfully  and  feloniously  obtain 
from  one  Henry  Lloyd  $400  of  good  and  law- 
ful money  of  the  United  States."  The  proof 
shows  that  what  he  obtained  was  a  check 
for  $300.  This  is  a  fatal  variance.  In  the 
case  of  Goodhue  v.  People,  94  111.  37,  the  de- 
fendant was  indicted  for  the  embezzlement 
of  money  belonging  to  the  county,  but  the 
proof  showed  that  the  embezzlement  con- 
sisted in  the  taking  of  county  orders,  and  on 
page  48  we  said:  "The  Indictment  charged 
the  embezzlement  of  money  and  did  not 
charge  the  embezzlement  of  county  orders. 
If  this  disposition  of  the  county  orders  was 
made  criminal,  it  constituted  either  the  lar- 
ceny or  the  embezzlement  of  county  orders, 
and  not  of  money.  •  *  •  It  Is  plain  that 
If  crime  was  committed  by  the  accused  In 
this  transaction  in  relation  to  what  are  call- 
ed the  'Jail  orders,'  as  presented  by  the 
proofs,  it  was  not  the  embezzlement  of  the 
proceeds  of  the  orders,  but  the  embezzlement 
or  larceny  of  the  orders  themselves.  If  a 
man  steal  a  horse  and  sell  him  to  a  stranger, 
he  may  be  convicted  of  stealing  the  horse, 
but  not  of  stealing  the  money  received  as  the 
price  of  the  stolen  horse."  In  Weimer  v. 
People,  186  111.  503,  507,  58  N.  E.  378,  380, 
it  was  said:  "If  it  was  true  that  Weimer  re- 
ceipted for  and  received  from  the  town  col- 
lector, as  money,  the  amount  mentioned  In 
town  orders,  it  could  not  be  charged  up  to 
him  hi  this  case,  and  he  could  not  be  legally 
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convicted  of  embezzling  or  converting  to  his 
own  use  their  face  value  as  money.  There 
•was  no  evidence  that  he  embezzled  the  town 
orders,  and,  If  there  had  been,  he  could  not 
have  been  convicted  of  It  under  the  charge  of 
embezzling  money."  So,  in  an  indictment 
for  larceny  or  receiving  stolen  property, 
where  there  Is  a  specific  charge  that  the 
money  stolen  was  of  a  certain  kind  and 
denomination,  it  is  essential  that  the  proof 
should  sustain  this  allegation  of  the  in- 
dictment Williams  v.  People,  101  111.  382; 
Vale  v.  People,  161  111.  309,  43  N.  E.  1091. 
Whether  or  not  It  was  essential  to  allege  In 
the  indictment  that  the  property  obtained 
was  good  and  lawful  money  of  the  United 
States,  yet  If  it  was  so  particularly  alleged, 
that  allegation  would  not  be  sustained  by 
proof  that  the  accused  obtained  a  check 
for  the  money. 

But  the  evidence  is  not  sufficient  to  sustain 
a  conviction  for  obtaining  either  money  or 
check  by  means  of  the  confidence  game.  The 
plaintiff  In  error  in  November,  1900,  sold 
to  the  prosecuting  witness  100  shares  of  the 
stock  of  the  Dominion  Gold  Mining  Company, 
which  was  organized  in  that  same  month  In 
Vermilion  county,  111.,  with  a  capital  stock  of 
$750,000.  Lory  was  the  treasurer  of  the 
company,  and  Mr.  Lloyd  testified  that  Lory 
told  him  that  the  mine  was  very  rich;  that 
they  had  bored  holes  down  to  the  gravel,  and 
it  paid  $3.85  to  the  pan  and  would  make  a 
man  some  money.  It  would  pay  10  per  cent, 
the  first  year,  30  per  cent  the  next,  and  in 
three  years  would  be  at  par.  Lory  would 
guarantee  it  and,  if  Lloyd  was  dissatisfied, 
would  take  the  stock  back  any  time  and  pay 
him  10  per  cent  on  it  Lory  said  the  mine 
was  already  working.  They  had  a  flume 
and  iron  pipes,  so  as  to  wash  the  gold  out  of 
the  gravel.  They  had  a  road  there,  and  a 
good  deal  of  timber  to  make  necessary  im- 
provements, and  several  houses.  Lloyd  tes- 
tified that  he  had  faith  in  the  representatious 
made,  relied  upon  the  guaranty,  and  bought 
100  shares  at  $30  per  share.  In  the  summer 
of  1902  Llndley,  Gundy,  and  Miller,  who  were 
citizens  of  Vermilion  county  and  stockholders 
in  the  corporation,  visited  the  mine  for  the 
purpose  of  inspecting  it  in  order  to  ascertain 
its  value.  They  were  witnesses  for  the  state, 
and  testified  that  the  corporation  owned 
about  320  acres  of  land  in  a  valley ;  the  bot- 
tom lying  between  the  hill  and  the  Dominion 
river.  They  found  a  bunk  bouse,  cookhouse, 
toolshop,  dam,  and  flume.  There  were  four 
or  five  men  working  about  the  flume  and 
ditches  and  getting  the  muck  off  of  the  grav- 
el. A  ditch  had  been  constructed  along  the 
hill  and  the  water  had  been  brought  down  to 
where  they  were  washing  off  the  muck,  then 
into  a  flume  and  through  smaller  troughs 
to  different  points.  The  flume  was  about 
one-half  a  mile  long,  and  they  had  cleared  a 
space  about  40x100  feet  down  to  the  gravel. 
They  had  not  washed  any  in  the  sluice  boxes 
at  that  time.   The  gold  was  principally  on 


the  bed  rock  at  the  bottom  of  the  gravel,  but 
there  were  signs  of  gold  through  the  gravel. 
Above  the  gravel  was  an  accumulation  of 
frozen  moss  and  dirt,  called  "muck,"  from  9 
to  18  feet  deep,  and  this  was  washed  off  by 
the  stream  of  water  through  the  flume. 

This  is  substantially  all  the  evidence  offer- 
ed in  support  of  the  conviction.  At  the  time 
of  the  sale  of  the  stock  to  Lloyd  the  mine 
was  merely  being  developed.  The  next  two 
seasons  were  spent  in  prospecting,  building 
houses,  and  constructing  the  flume  and  ditch- 
es. The  gold  was  supposed  to  be  below  the 
muck,  very  little  of  which  had  been  removed. 
All  the  representations  of  fact  in  regard  to 
the  mine  made  by  Lory  were  true.  The  cor- 
poration had  the  land,  houses,  and  flumes, 
the  mine  was  being  prepared  to  be  worked, 
and  gold  was  evidently  there.  After  the 
sale  of  the  stock  to  Lloyd,  and  after  the 
visit  of  Lindley,  Gundy,  and  Miller,  the 
corporation  continued  to  develop  the  mine 
and  attempted  to  get  out  gold.  A  steam 
shovel  to  be  used  in  removing  the  muck  from 
off  the  gravel  was  purchased  at  an  expense 
of  $9,000  and  shipped  to  the  mine.  Consid- 
erable gold  was  taken  out  of  a  mine  im- 
mediately adjoining.  The  stock  bought  by 
Lloyd  was  stock  in  an  undeveloped  mine. 
He  was  not  misinformed  as  to  the  property. 
Lory  may  have  bad  an  exaggerated  notion 
of  its  possibilities;  but  there  is  nothing  to 
show  that  bis  optimistic  estimate  was  not 
honestly  entertained,  or  that  it  was  unreason- 
able. The  question  of  the  amount  of  gold 
which  would  subsequently  be  taken  out  of 
the  mine  was  necessarily  a  matter  of  opinion, 
as  was  thdt  of  the  future  value  of  the  stock. 
Lloyd  relied  upon  Lory's  guaranty,  and  he 
was  not  deceived  by  any  course  of  conduct 
of  the  latter  into  reposing  confidence  In  bim, 
or  misled  by  any  device,  scheme,  or  swindling 
operation  in  which  advantage  was  taken  of 
bis  confidence.  The  fact  that  contrary  to 
their  expectations,  the  operation  of  the  mine 
by  the  company  proved  a  failure,  does  not 
convert  the  sale  of  the  stock  Into  a  con- 
fidence game. 

The  judgment  will  be  reversed. 

Judgment  reversed. 


(229  111.  286) 

FOG  LI  A  et  al.  v.  PEOPLE. 

(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

1.  Criminal  Law —Trial  — Instructions  — 
Province  of  Court  and  Jury. 

Where,  on  a  trial  for  murder,  all  the  testi- 
mony agreed  that  at  the  lime  the  fatal  shot  was 
fired  one  of  the  defendants  was  lying  on  his 
back  on  the  ground  with  decedent  ou  him.  hold- 
ing him  down,  and  the  testimony  of  defendants 
wns  that  decedent  was  at  the  time  striking  such 
defendant  with  a  knife  or  other  implement,  and 
the  other  testimony  was  in  harmony  with  their 
statements,  except  that  the  knife  found  was 
closed,  an  instruction  that,  before  an  acquittal 
of  a  defendant  charged  with  assault  with  a 
deadly  weopon  was  justified  on  the  ground  of 
self-defense,  it  must  appear  that  at  the  time  the 
blows  constituting  the  assault  were  struck  it  in 
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good  faith  appeared  to  defendant  that  he  was  in 
danger  of  losing  his  life  or  receiving  great  bodily 
harm,  and  that  the  person  assaulted  by  defend- 
ant was  the  assailant,  or  that  defendant  endeav- 
ored to  decline  any  further  struggle,  was  er- 
roneous, as  implying  that  the  court  believed  that 
at  the  time  the  fetal  shot  was  fired  defendants 
had  an  opportunity  of  declining  further  struggle, 
and  that  the  court  thought  that  defendants  were 
the  assailants. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  1731.1 

2.  Homicide— Tbial—Instbuctions  Mislead- 
ing. 

Such  instruction  was  misleading  in  refer- 
ring to  blows  on  the  part  of  defendants;  there 
being  no  evidence  to  show  that  they  struck  any 
blows. 

3.  Same—  Applicability  to  Evidence. 

An  instruction  that  the  law  of  self-defense 
does  not  imply  the  right  of  attack  in  the  first 
instance  or  permit  of  action  done  in  retaliation 
or  for  revenge  was  improperly  given  where  there 
was  no  evidence  that  defendants  were  the  at- 
tacking parties,  or  that  they  were  acting  in  re- 
taliation or  for  revenge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  89  614-617.] 

4.  Cbiminal  Law  — Instbuctions  — Reason- 
able Doitbt. 

Where  a  requested  instruction  on  reason- 
able donbt  was  one  such  as  had  been  approved 
by  the  Supreme  Court,  and  the  instruction  giv- 
en on  reasonable  doubt  in  no  way  covered  the 
idea  as  to  reasonable  doubt  thereby  conveyed, 
it  was  error  to  refuse  such  requested  instruction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  S§  1904-1922.] 

5.  Homicide  —  Instbuctions  —  Gbade  ob  De- 
qbee  op  Offense. 

An  instruction,  as  to  the  form  of  verdict, 
on  a  trial  of  two  defendants  for  murder,  that 
one  defendant  might  be  found  guilty  of  murder 
and  the  other  of  manslaughter,  was  not  subject 
to  the  objection  that  it  placed  two  separate  and 
distinct  crimes  before  the  jury. 

Error  to  Criminal  Court,  Cook  County; 
Marcus  Kavanagh,  Judge. 

Vito  Foglla  was  convicted  of  murder  and 
Tony  Foglia  of  manslaughter,  and  they  bring 
error.   Reversed  and  remanded. 

A.  J.  Hanlon  (Francis  Borelli,  of  counsel), 
for  plaintiff  In  error.  W.  H.  Stead,  Atty. 
Gen.,  and  John  J.  Healy,  State's  Atty.  (F.  L. 
Barnett,  of  counsel),  for  the  People. 

CARTER,  J.  Plaintiffs  In  error  were  tried 
by  a  jury  In  September,  1906,  in  the  criminal 
court  of  Cook  county,  and  the  father,  Vlto 
Foglla,  was  found  guilty  of  the  murder  of 
one  Giovanni  Toscano  and  sentenced  to  14 
years  in  the  penitentiary.  Tony  Foglia,  the 
son,  then  aged  about  14  years,  was  found 
guilty  of  manslaughter,  and  sentenced  to  the 
reformatory. 

A  stenographic  report  of  the  testimony  was 
not  kept,  and  the  record  as  to  the  statements 
of  witnesses  has  been  compiled  and  agreed  up- 
on by  counsel  from  their  best  recollection  of 
what  was  said  at  the  trial.  The  homicide  in 
question  took  place  between  8  and  9  o'clock 
on  the  evening  of  October  15, 1905,  on  La  Salle 
street,  Chicago,  near  the  fire  plug  In  front 
of  a  row  of  buildings  known  as  "405-409." 
When  the  witnesses  for  the  state  first  ap- 
peared upon  the  scene,  attracted  by  the  shots, 


plaintiff  in  error  Vlto  Foglia  was  lying  on  the 
sidewalk,  face  up,  and  Toscano,  the  man  who 
was  killed,  was  lying  on  top  of  him,  face 
down.  According  to  the  testimony  of  the 
state,  plaintiff  in  error  Tony  Foglla,  at  the 
time  he  was  first  seen,  was  standing  in  the 
street  near  the  two  prostrate  men,  shooting 
with  a  revolver.  He  then  came  over  to 
where  the  two  men  were,  and  pulled  Toscano 
off  of  Foglla  and  turned  him  over,  face  up- 
ward, on  the  sidewalk.  Toscano  was  then 
dead.  When  Vito  Foglia  got  np  from  the 
ground,  his  face  and  head  were  wounded 
with  several  cuts,  and  covered  with  blood. 
He  had  a  revolver  In  his  hand,  which  the 
policeman  who  arrested  him  stated  was  a 
38- caliber,  with  four  shells  empty  and  one 
loaded.  This  policeman  stated  that  he  did 
not  find  any  revolver  or  knife  on  the  person 
of  deceased,  but  found  a  rusty  four-bladed 
knife  lying  under  deceased's  body  when  he 
took  him  up;  that  the  knife  was  closed,  but 
was  broken  in  such  a  way  as  to  have  a  sharp 
edge;  that  one  blade  was  missing  entirely. 
The  state's  witnesses  substantially  agree  on 
the  facts  of  the  shooting  as  above  given.  No 
disinterested  witness  testified  as  to  the  cause 
or  beginning  of  the  trouble.  Apparently  no 
person  outside  of  the  deceased  and  the  plain- 
tiffs in  error  was  present  when  the  difficulty 
began. 

Plaintiff  In  error  Vito  Foglla  lived  with 
bis  family  a  little  distance  north  of  where 
the  shooting  occurred.  His  story  is  that  on 
the  Sunday  night  of  the  trouble,  about  8:30 
o'clock,  he  left  his  house  and  went  out  on 
the  sidewalk  to  call  his  son  Tony,  who  was 
playing  In  the  street  with  other  boys,  and 
when  he  got  to  the  sidewalk  the  deceased 
(Toscano)  assaulted  him  (Vito),  stating  that 
he  was  going  to  kill  him,  and  immediately 
struck  and  knocked  him  to  the  sidewalk  and 
jumped  upon  him;  that  he  (Vito)  having  a 
revolver,  fired  three  or  four  shots  In  the  air 
and  called  out,  "Help  me,  my  sons!  He  Is 
killing  me!"  or  words  to  that  effect;  that 
deceased  was  striking  him  and  cutting  him  on 
the  head  with  a  knife;  and  that  thereupon 
his  son  Tony  shot  at  the  deceased.  The 
witness  testified  that  he  had  known  the  de- 
ceased for  some  time  intimately,  but  had 
never  had  any  trouble  of  any  kind  or  char- 
acter with  him;  that  he  was  arrested  and 
taken  to  the  emergency  hospital,  where  the 
wounds  on  his  head  and  face  were  sewed  up. 

Plaintiff  in  error  Tony  Foglia  stated  that 
he  was  playing  on  a  wagon  on  the  opposite 
side  of  La  Salle  street  with  some  other  boys 
whose  names  he  did  not  remember.  As  he 
was  playing,  he  heard  some  shots  and  his 
father  cry  out,  "Help  me,  my  sons!  They  are 
killing  me!"  or  words  to  that  effect.  As  he 
ran  towards  his  father,  he  saw  him  on  the 
ground  with  another  man  on  top,  striking 
him  with  something  In  his  hand;  that  some 
person  unknown  to  the  witness  placed  a  32- 
callber  revolver  In  his  hands,  and  told  him  to 
protect  his  father;   that  he  went  near  to 
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where  his  father  was  lying  while  the  other 
man  was  on  top,  striking  him,  and  fired  two 
or  three  shots;  that  after  firing  the  shots, 
on  seeing  the  man  on  top  not  moving,  he 
pulled  the  deceased  off  of  his  father. 

The  manager  of  the  emergency  hospital 
where  Vito  Foglia  was  taken  to  have  his 
wounds  dressed  testified  that  the  records  of 
the  Institution  showed  that  there  were  five 
wounds  In  the  patient's  head  and  face,  neces- 
sitating the  insertion  of  20  stitches. 

The  coroner's  physician  who  made  the  post- 
mortem examination  testified  that  he  found 
four  gunshot  wounds  In  the  body  of  the  de- 
ceased; that  two  of  them  were  neck  wounds 
made  by  two  38- caliber  shots  from  before 
backwards,  the  balls  escaping  without  pen- 
etrating any  vital  organs;  also  a  wound  in 
the  back,  caused  by  a  32-caliber  bullet  enter- 
ing between  the  ribs,  passing  through  the 
lung  to  the  heart,  the  ball  being  found  In  the 
right  pleural  cavity;  also  a  wound  in  the 
side  from  a  32 -caliber  bullet,  which  passed 
between  the  ribs,  through  the  stomach  and 
upper  border  of  the  kidneys  and  lodged  in  the 
muscles  of  the  back.  In  his  opinion  death 
was  due  to  shock  and  hemorrhage  from  the 
gunshot  wound  of  the  82-callber  bullet  which 
pierced  the  right  lung  and  heart,  causing  in- 
stant death. 

Pedro  Foglia,  another  son  of  Vito,  testified 
that  he  was  on  the  second  floor  of  a  house  In 
the  vicinity,  playing  cards,  when  he  heard 
the  shooting  and  ran  out  on  the  sidewalk; 
that  he  had  no  revolver  or  anything  In  his 
hand,  and  did  not  fire  any  shots.  The  wit- 
nesses for  the  state  did  not  contradict  this 
testimony  of  Pedro,  or  claim  that  he  took  any 
active  part  in  the  shooting,  with  the  ex- 
ception of  one  witness,  who  testified  that 
about  the  time  Tony  Foglia  pulled  deceased 
off  of  Vito  and  laid  him  on  the  sidewalk, 
face  up,  Pedro  came  up  and  fired  three  or 
four  shots  at  the  body  of  the  deceased  as  It 
lay  on  the  sidewalk,  face  up. 

Tony  Foglia  and  Pedro  Foglia  ran  away 
from  the  scene  of  the  killing  and  went  to 
Philadelphia,  where  they  lived  for  some 
time  under  assumed  names,  but  they  testi- 
fied that  they  afterwards  came  back  on  the 
advice  of  their  counsel,  and  surrendered 
themselves  to  the  police.  Pedro  was  put  on 
trial  with  his  father  and  brother,  but  at  the 
close  of  the  state's  evidence  the  presiding 
Judge  ordered  him  discharged,  and  the  state 
thereupon  entered  a  nolle  pros,  as  to  him. 

It  is  stated  at  the  close  of  the  bill  of  ex- 
ceptions that  "the  theory  that  the  state  ad- 
vanced was  that  the  Fogllas  laid  in  wait 
to  assassinate  the  deceased,  and  accomplish- 
ed that  purpose.  The  position  taken  by  the 
defendants  was  that  the  deceased  mistook 
Vito  Foglia  for  some  one  else,  and  assaulted 
him  without  provocation,  and  that  the  shoot- 
ing was  done  In  necessary  self-defense."  We 
find  nothing  in  this  record  that  conclusively 
upholds  the  theory  of  either  the  state  or  de- 
fense. There  Is  no  positive  evidence  as  to 


the  beginning  of  the  trouble  other  than  that 
given  by  plaintiffs  in  error.  In  this  state  of 
the  record  the  case  called  for  care  and  ac- 
curacy in  instructing  the  Jury  as  to  the  law. 

Several  instructions  were  given  that  were 
prejudicial  to  plaintiffs  in  error.  All  the 
testimony  agrees  that  at  the  time  the  fatal 
shot  was  fired — and,  indeed,  when  all  the 
shots  were  fired — plaintiff  In  error  Vito  Fog- 
lia was  lying  on  his  back  on  the  ground,  with 
the  deceased  on  him,  holding  him  down ;  and 
the  testimony  of  the  plaintiffs  In  error  is  to 
the  effect  that  the  deceased  was  at  the  time 
striking  Vito  on  the  face  and  head  with  a 
knife  or  some  other  implement  The  other 
testimony  in  the  record  Is  in  harmony  with 
their  statements  in  this  regard,  except  that 
it  shows  that  the  knife  found  under  the 
body  was  closed.  The  wounds  on  Vito  Fog- 
lla's  face  tend  strongly  to  show  that  the  de- 
ceased struck  him  with  something.  Instruc- 
tion 66  given  for  the  state  is  as  follows: 
"The  court  instructs  the  Jury  that,  before 
the  acquittal  of  a  defendant  charged  with 
assault  with  a  deadly  weapon  Is  Justified  on 
the  ground  of  self-defense,  it  must  appear 
from  the  evidence,  considered  all  together, 
that  at  the  precise  time  the  blow  or  blows 
constituting  the  assault  charged  were  struck, 
It  in  good  faith  appeared  to  the  defendant 
that  he  was  in  danger  of  losing  his  life  or 
of  receiving  serious  or  great  bodily  harm 
and  that  the  assault  was  committed  under 
such  belief,  and  it  must  also  appear  that 
the  person  assaulted  by  the  defendant  was 
the  assailant,  or  that  the  defendant  had 
really  and  in  good  faith  endeavored  to  de- 
cline any  further  struggle  before  the  assault 
charged  was  made  by  him."  This,  In  some 
respects,  was  the  same  instruction  condemn- 
ed by  this  court  In  Filippo  v.  People,  224 
111.  212,  79  N.  E.  609,  and  referred  to  in 
that  case  on  page  216  of  224  111.,  on  page 
610  of  79  N.  E.,  where  we  said:  "The  in- 
struction clearly  implied  that  the  court 
thought  defendant  was  an  assailant"  The 
Instruction'  here  says:  "At  the  precise  time 
the  blow  or  blows  *  •  *  were  struck." 
The  Instruction  Is  misleading  In  referring 
to  blows  on  the  part  of  plaintiffs  in  error, 
as  there  Is  no  evidence  to  show  that  they 
struck  any  blows.  But,  taking  it  In  its  most 
favorable  light  for  the  state,  the  Jury  would 
naturally  have  Inferred  that  the  court  be- 
lieved that  at  the  precise  time  the  fatal  shots 
were  fired  both  plaintiffs  in  error  still  had 
an  opportunity  of  declining  further  struggle. 
How  could  Vito  Foglia,  on  the  facts  present- 
ed, have  shown  that  he  bad  declined  fur- 
ther struggle?  The  jury  might  easily  have 
Inferred  from  this  instruction  that  the  court 
thought  that  the  defendants  were  the  as- 
sailants, and  this  belief  might  well  have 
been  strengthened  by  the  fact  that  the  court 
gave  for  the  state  five  other  instructions  as 
to  the  doctrine  of  self-defense,  and  the  ma- 
jority of  them  might  readily  have  been  con- 
strued by  the  jury  in  the  same  way.   If  the 
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evidence  la  conflicting  as  to  whether  the  ac- 
cused or  the  other  party  was  the  assailant, 
an  instruction  for  the  people  which  assumes 
that  the  accused  was  the  assailant  is  im- 
proper. Hammond  v.  People,  199  111.  173, 
64  N.  E.  980. 

Instruction  71,  given  for  the  people,  stated 
to  the  jury  that  the  law  of  self-defense  does 
not  imply  the  right  of  attack  in  the  first  in- 
stance or  permit  of  action  done  in  retaliation 
or  for  revenge.  While  this  instruction  as  an 
abstract  proposition  of  law  is  doubtless  cor- 
rect, there  is  nothing  in  the  evidence  to  jus- 
tify its  being  given  in  this  case.  It  is  ap- 
parently the  same  instruction  that  was  con- 
demned by  this  court  in  Filippo  v.  People, 
supra,  referred  to  on  page  217  of  224  111.  and 
page  609  of  79  N.  E.  There  is  not  the  slight- 
est positive  evidence  in  this  record  that 
plaintiffs  In  error  were  in  the  first  instance 
the  attacking  party,  or  that  they,  or  either 
of  them,  were  acting  in  retaliation  or  for 
revenge.  The  state  appears  to  have  tried 
the  case  on  the  theory  that  they  were  so 
acting,  but  the  evidence  did  not  justify  the 
giving  of  this  instruction  in  support  of  that 
view. 

Complaint  is  also  made  by  plaintiffs  in 
error  that  the  court  refused  to  give  their  in- 
struction numbered  1,  as  to  the  law  of  rea- 
sonable doubt  This  instruction  defines  rea- 
sonable doubt  in  substantially  the  same  lan- 
guage as  was  used  by  Chief  Justice  Shaw 
in  Commonwealth  v.  Webster,  5  Cush.  (Mass.) 
320,  52  Am.  Dec.  711,  and  has  been  approved 
by  this  court  in  Little  v.  People,  157  111. 
153,  42  N.  E.  389.  There  was  only  one  in- 
struction given  by  the  court  as  to  the  mean- 
ing of  the  term  "reasonable  doubt'1  This 
was  instruction  15  for  the  state,  and  in- 
forms the  jury,  properly  enough,  that  a  doubt 
produced  by  undue  sensibility  is  not  a  rea- 
sonable doubt  and  that  a  juror  should  not 
create  sources  or  materials  of  doubt  by  re- 
sorting to  trivial  and  fanciful  suppositions 
and  remote  conjectures,  and  that  the  jurors 
are  not  at  liberty  to  disbelieve  as  jurors  if 
from  the  evidence  they  believe  as  men.  But 
this  instruction  did  not  cover  in  any  way  the 
idea  as  to  reasonable  doubt  conveyed  by  the 
refused  Instruction  for  plaintiffs  in  error. 
The  instruction  was  entirely  proper  and 
should  have  been  given  in  this  case.  Waca- 
ser  v.  People,  134  111.  438,  25  N.  E  564,  23 
Am.  St.  Rep.  683.  In  view  of  our  holdings 
on  the  instructions  already  discussed,  It 
would  be  unnecessary  to  consider  the  other 
points  raised  by  the  briefs  if  it  were  not 
that  they  may  arise  on  the  next  trial,  and 
counsel  appear  to  be  entitled  to  the  court's 
views  on  those  questions. 

Complaint  is  made  that  instructions  2,  3, 
and  7,  offered  by  plaintiffs  in  error  on  the 
"presumption  of  innocence,"  were  not  given. 
We  think  this  question  was  fairly  covered 
by  other  instructions  given.  The  same  may 
be  said  as  to  Instructions  4  and  5,  offered  by 
plaintiffs  in  error,  on  the  doctrine  of  the 


greater  weight  or  preponderance  of  the  evi- 
dence. We  think  the  court  correctly  refused 
the  sixth  instruction  offered  by  plaintiffs  in 
error.  It  was  not  in  entire  harmony  with 
the  evidence. 

The  court,  in  instructing  the  jury  as  to 
the  form  of  their  verdict,  among  other  forms 
gave  the  following:  "They  may  find  one  de- 
fendant guilty  of  murder  and  the  other  de- 
fendant guilty  of  manslaughter."  The  jury 
followed  this  form  of  instruction,  and  found 
the  father,  Vito  Foglia,  guilty  of  murder,  and 
the  son,  Tony  Foglia,  guilty  of  manslaughter. 
Counsel  for  plaintiffs  in  error  contend  that 
this  form  of  verdict  placed  two  separate  and 
distinct  crimes  before  the  Jury.  With  this 
we  do  not  agree.  It  Is  said  in  Wharton's 
Criminal  .Pleading  and  Practice  (8th  Ed.)  | 
246:  "Generally  speaking,  where  an  accu- 
sation *  *  *  Includes  an  offense  of  an 
inferior  degree,  the  Jury  may  discharge  the 
defendant  of  the  high  crime  and  convict 
him  of  the  less  atrocious."  To  the  same  ef- 
fect is  1  Chitty's  Criminal  Law,  p.  638. 
This  court  held  in  Carpenter  v.  People,  4 
Scam.  197,  that  on  ah  Indictment  for  mur- 
der the  defendant  might  be  acquitted  of 
murder  and  found  guilty  of  manslaughter. 
See,  also,  Yoe  v.  People,  49  111.  410 ;  Herman 
v.  People,  131  111.  594,  22  N.  E  471,  9  L. 
B.  A.  182.  In  Ruth  v.  People,  99  111.  185, 
this  court  held  that  on  the  trial  of  one  un- 
der an  Indictment  for  burglary  and  larceny 
it  was  error  to  refuse  an  Instruction  to  the 
effect  that  the  jury  might  find  the  defend- 
ant guilty  of  both  or  either  of  said  offenses, 
as  the  evidence  warranted.  A  state  of  facts 
might  easily  be  conceived  under  which  two 
persons  might  be  Indicted  as  principals  on 
the  charge  of  murder  (Usselton  v.  People, 
149  111.  612,  36  N.  E.  952),  and  yet  one  of 
them  be  properly  convicted  of  murder  and 
the  other  of  manslaughter.  While  such  an 
instruction  as  the  one  here  given  as  to  the 
form  of  the  verdict  might  not  be  proper  in 
all  cases,  as  the  evidence  might  not  justify 
its  giving  (Lynn  v.  People,  170  111.  527,  48 
N.  E.  964;  Bleich  v.  People,  227  III.  80,  81 
N.  E.  36;  Koser  v.  People,  224  111.  201,  79 
N.  E.  615),  yet  we  do  not  think  the  giving 
of  this  instruction  In  this  case  was  erron 
It  certainly  did  not  injure  Tony  Foglia  In 
any  way,  and  we  cannot  see  how  It  worked 
to  the  disadvantage  of  Vlto  Foglia. 

In  support  of  their  motion  for  a  new  trial 
plaintiffs  in  error  introduced  evidence  tend- 
ing to  show  that  they  were  misled  by  one 
whom  they  employed  as  an  attorney,  but 
who  they  afterward  found  was  not  licensed 
to  practice;  that  therefore,  the  case  was 
not  properly  prepared  for  trial.  The  newly 
discovered  evidence  they  claim  they  could 
have  had  at  the  trial  if  the  case  had  been 
properly  prepared  was  cumulative,  and  we 
do  not  think  it  would  justify  a  reversal. 
Its  character  need  not  be  discussed,  as  the 
case  must  be  reversed  for  other  reasons. 

For  the  errors  indicated  in  giving  lnstruc- 
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tions  not  applicable  to  the  facts  In  this 
case,  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  law  and  justice  shall  require. 
Reversed  and  remanded. 


(223  111.  323) 

BECKERLE  et  al.  v.  BRANDON  ct  al. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Intoxicating  Liquoes— Sales  to  Minobs 
—Exemplary  Damages— Pebsons  Liable— 
Owners  of  Premises. 

Where  a  minor,  who  helped  to  support  his 

K rents,  was  killed  through  his  intoxication  from 
uors  sold  him  by  a  saloon  keeper,  and  the 
saloon  keeper  rented  the  premises  from  one  who 
knowingly  permitted  the  sale  of  liquors  there- 
in, exemplary  damages  may  be  assessed  against 
both  the  saloon  keeper  and  his  landlord  under 
Hurd's  Rev.  St.  1905.  c.  43,  §  9.  which  provides 
that  the  landlord,  in  specified  contingencies, 
"shall  be  liable,  severally  or  jointly,  with  the 
persons  selling  or  giving  intoxicating  liquors 
aforesaid,  for  all  damages  sustained  and  for 
exemplary  damages." 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  29,  Intoxicating  Liquors,  §  438.] 

2.  Same— Admissibility  of  Evidence. 

Where  a  father  and  mother  are  claiming 
vindictive  damages  under  Hurd's  Rev.  St.  1900. 
c.  43.  S  9.  providing  for  exemplary  damages 
against  a  liquor  seller  and  his  landlord  for  the 
Rale  of  intoxicants  to  a  minor  to  his  injury, 
evidence  that  the  father  and  the  injured  son 
drank  together  at  the  other  saloons  at  other 
times  is  competent,  since  the  jury  had  a  right 
to  consider  that  fact  in  fixing  the  amonnt  of 
vindictive  damages,  even  though  the  mother 
sued  jointly  with  the  father. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §  447.] 

3.  Appeal— Revjew— Harmless  Ebbob  — Ex- 
clusion of  Evidence. 

Where  a  father  and  mother  are  claiming 
vindictive  damages  under  Hurd's  Rev.  St.  1905. 
c.  43,  |  9.  providing  for  exemplary  damages' 
against  a  liquor  seller  and  his  landlord  for  the 
sale  of  intoxicants  to  a  minor  to  his  injury,  the 
exclusion  of  evidence  that  the  father  and  the 
injured  son  drank  together  at  other  saloons  at 
other  times  is  harmless,  where  it  is  shown  that 
on  earlier  occasions  at  defendant's  saloon  the 
son  .  had  bought  and  drunk  intoxicants  with  the 
father's  consent 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  4194-4199.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court  Jackson 
County ;  W.  N.  Butler,  Judge. 

Action  on  the  case  by  John  Brandon  and 
another  against  George  Beckerle  and  D.  P. 
Willis.  From  the  Judgment  of  the  Appellate 
Court  affirming  the  Judgment  of  the  cir- 
cuit court  for  plaintiffs,  defendants  appeal. 
Affirmed. 

This  is  an  action  on  the  case  brought  by 
John  Brandon  and  Sarab  Brandon,  appellees, 
In  the  circuit  court  of  Jackson  county,  under 
section  9  of  the  dramshop  act  (Hurd's  Rev. 
St.  1905,  c.  43),  against  George  Beckerle,  ap- 
pellant, and  one  D.  P.  Willis,  for  Injury  to 
their  means  of  support  occasioned  by  the 
death  of  their  son,  John  Brandon,  Jr.  A 
plea  of  the  general  Issue  was  filed  by  defend- 
ants, and  the  trial  resulted  in  a  verdict  and 


judgment  for  plaintiffs  In  the  sum  of  $3,000. 
Defendants  prayed  an  appeal  to  the  Appellate 
Court  for  the  Fourth  District,  and  from  the 
judgment  of  that  court  affirming  the  judgment 
of  the  circuit  court  this  appeal  is  prosecuted. 

While  the 'Cause  was  pending  in  the  Appel- 
late Court  D.  P.  Willis  died,  and  upon  the 
suggestion  of  his  death  in  that  court  John  R. 
Kane  and  John  G.  Hardy,  executors  of  his 
last  will  and  testament,  were  made  parties, 
and  they,  together  with  Beckerle,  are  appel- 
lants herein.  The  declaration,  which  contains 
but  one  count  charges:  That  Beckerle  con- 
ducted a  dramshop  in  Murphysboro,  Jackson 
county,  111.,  in  a  certain  building  leased  from 
one  D.  P.  Willis ;  that  Willis  knew  for  what 
purpose  the  building  was  leased;  that  on 
September  1,  1905,  while  conducting  said 
business,  said  Beckerle  sold  and  gave  intoxi- 
cating liquors  to  plaintiffs'  minor  son,  causing 
his  intoxication,  and  while  so  intoxicated,  and 
in  consequence  thereof,  he  was  struck  and 
killed  by  a  certain  railroad  train ;  that  dur- 
ing his  lifetime  their  said  son  earned  the 
sum  of  $70  per  month;  that  they  were  en- 
titled to  bis  wages;  that  he  contributed  the 
same  to  their  maintenance  and  support ;  and 
that  by  reason  of  his  death  they  have  been 
injured  in  their  means  of  support  and  de- 
prived of  the  same.  It  appears  from  the  rec- 
ord that  on  August  31,  1905,  Beckerle  kept 
a  saloon  in  the  city  of  Murphysboro  In  a 
building  leased  from  D.  P.  Willis,  who  was 
the  owner  thereof.  The  deceased,  who  was  a 
minor  son  of  the  plaintiffs,  17  years  of  age 
and  residing  with  them,  was  employed  as  a 
mule  driver  in  a  coal  mine,  earning  the  sum 
of  $2.42  a  day.  It  seems  from  the  evidence 
that  all  of  the  money  earned  by  the  son  was 
by  him  paid  over  to  his  parents  and  used  by 
them  In  support  of  the  family.  In  the  early 
part  of  the  evening  of  August  31,  1905,  John 
Brandon,  Jr.,  with  several  other  boys,  went 
to  the  saloon  of  defendant  Beckerle,  where 
they  remained  until  midnight,  drinking  in- 
toxicating liquors  and  playing  cards.  The 
saloon  closed  at  midnight  and  by  that  time 
Brandon  was  very  much  Intoxicated.  Liquor 
bad  been  sold  and  served  to  him  in  the  sa- 
loon on  that  evening  by  both  Beckerle  and 
his  barkeeper.  He  was  perfectly  sober  when 
he  entered  Beckerle's  saloon  and  had  ob- 
tained liquor  from  no  other  place  during  the 
night.  As  the  saloon  closed,  one  of  Brandon's 
associates  obtained  a  pint  of  whisky  from  the 
barkeeper,  and,  with  this  companion  and  an- 
other, Brandon  started  for  Mt  Carbon,  where 
all  three  resided,  on  the  opposite  side  of  the 
Big  Muddy  river  from  Murphysboro.  To 
reach  their  homes  they  started  to  cross  the 
stream  on  the  Illinois  Central  Railroad 
bridge,  which  spans  the  river  at  that  place. 
When  about  halfway  across  they  stopped, 
and  each  took  a  drink  of  whisky.  They  then 
sat  down  on  the  bridge,  and  in  a  few  minutes 
fell  asleep.  Between  two  and  three  hours 
afterward,  deceased,  while  still  asleep  on  the 
bridge,  was  struck  by  a  passing  train  and  re- 
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celved  injuries  from  which  he  died  the  fol- 
lowing afternoon.  It  is  urged  by  appellants 
as  grounds  for  reversal :  First,  the  •  court 
erred  in  passing  on  instructions ;  second,  the 
court  erred  in  passing  on  objections  to  evi- 
dence. 

James  H.  Martin,  for  appellants.  Herbert 
A  Levy,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
There  is  evidence  In  the  record  which  shows 
that  the  deceased  was  but  17  years  of  age; 
that  on  the  night  of  his  death  Beckerle,  by 
himself  or  his  barkeeper,  sold  intoxicating 
liquor  to  the  boy  which  caused  his  intoxica- 
tion, and  also  sold  him  liquor  of  that  nature 
after  he  was  so  intoxicated ;  that  the  appel- 
lees were  Injured  in  their  means  of  support 
in  consequence  of  such  intoxication;  and 
that  Willis  rented  the  premises  to  Beckerle 
and  knowingly  permitted  the  sale  of  intoxi- 
cating liquors  therein. 

The  court  gave  plaintiffs'  instruction  No.  8, 
which  advised  the  Jury  that  if  they  found 
for  the  plaintiffs,  and  found  certain  alleged 
facts  to  be  true,  they  might  then  return 
a  verdict  including  exemplary  damages.  This 
is  said  to  have  been  wrong  so  far  as  Willis, 
the  owner  of  the  property,  is  concerned,  as 
the  evidence  did  not  show  any  Intentional 
wrongdoing,  or  any  reckless,  malicious,  wan- 
ton, or  oppressive  conduct  on  his  part  Sec- 
tion 9  of  chapter  43,  Hurd's  Rev.  St.  1905, 
gives  a  right  of  action  against  the  liquor 
seller  under  certain  circumstances,  and  pro- 
vides that  the  owner  of  the  building,  in  speci- 
fied contingencies,  "shall  be  liable,  severally 
or  jointly,  with  the  person  or  persons  selling 
or  giving  intoxicating  liquors  aforesaid,  for 
all  damages  sustained,  and  for  exemplary 
damages."  The  language  just  quoted  received 
the  consideration  of  this  court  in  Hackett 
v.  Smelsley,  77  111.  109,  and  the  reasoning  of 
that  opinion  warranted  the  circuit  court  in 
giving  the  Instruction  above  referred  to. 

It  Is  then  urged  that  the  court  erred  in 
not  permitting  the  defendants  to  show  that 
the  father  and  son  visited  and  drank  together 
at  other  saloons  at  other  times.  Inasmuch  as 
the  plaintiffs  were  claiming  vindictive  dam- 
ages, this  evidence  was  competent  Hackett 
v.  Smelsley,  supra.  The  fact  that  the  wife 
sued  jointly  with  the  husband  did  not  war- 
rant its  exclusion.  If  the  father  had  on  other 
occasions  consented  to  the  sale  of  intoxicat- 
ing liquor  to  his  minor  son,  the  jury  had  a 
right  to  take  that  fact  into  consideration  in 
determining  whether  vindictive  damages 
should  be  awarded,  and  in  fixing  the  amount 
thereof  in  case  they  awarded  damages  of  that 
kind,  no  matter  who  sued.  We  think,  how- 
ever, that  this  error  docs  not  warrant  a  re- 
versal. It  was  shown  by  the  testimony  of  the 
father  and  others  that  on  earlier  occasions 
at  Beckerle's  bar  the  son  had  bought  intoxi- 
cants, the  father  consenting,  and  that  the  son 
had  there,  In  the  presence  of  the  father,  par- 


taken of  the  same  without  objection  from  the 
latter.  Under  these  circumstances  the  exclu- 
sion of  the  evidence  in  question  was  not 
harmful. 

The  Judgment  of  the  Appellate  Court  will 
bo  affirmed. 
Judgment  affirmed. 


* (226  I1L  47) 

VANATTA  et  al.  v.  CARR  et  al. 
(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Wills  —  Construction  —  Intention  or 
Testator. 

The  intention  of  the  testator  should  be  as- 
certained and  given  effect  in  the  construction  of 
a  will,  if  not  prohibited  by  law. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  S§  955-961.] 

2.  Life  Estates—  Charges. 

Where  testator  left  all  of  his  property  to 
his  widow  for  life,  charged  with  a  legacy  to  a 
son,  the  amount  of  which  was  left  to  the  discre- 
tion of  the  widow,  and  the  widow  paid  certain 
amounts  to  the  son,  of  which  she  kept  no  ac- 
count, she  could  not  charge  the  estimated 
amount  of  such  payments  against  the  estate  at 
the  expense  of  the  remaindermen. 

3.  Pabent  and  Child— Emancipation— Mar- 

BIAGE. 

The  marriage  of  a  son  while  under  age  con- 
stituted an  emancipation,  so  as  to  entitle  him 
to  his  subsequent  earnings. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parent  and  Child,  f  168.] 

4.  Life  Estates— Rights  of  Life  Tenant. 

Where  a  widow,  long  prior  to  her  hus- 
band's death,  mingled  $300,  which  she  bad  re- 
ceived from  ner  father's  estate,  with  funds  be- 
longing to  her  husband,  who  bequeathed  to  her 
a  life  estate  in  bis  property,  subject  to  certain 
charges,  and  she  made  no  effort  in  the  county 
court  to  recover  such  money  from  the  estate, 
she  was  barred  by  laches  from  claiming  the 
same  as  against  the  remaindermen. 

5.  Trusts  —  Mingling  Tbust  Funds  — Bub- 
den  of  Pboof. 

Where  a  trustee  mingled  her  own  funds 
with  trust  funds  in  purchasing  property  for  the 
beneficiaries,  the  burden  was  on  her  to  clearly 
show  the  amount  she  had  used  out  of  her  own 
funds,  in  order  to  obtain  credit  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  483.] 

6.  Life  Estates—  Incbeased  Value. 

Where  a  trust  fund  is  invested  in  land, 
which  rises  in  value  from  its  situation  or  use 
and  necessary  improvements  made  by  the  life 
tenant  such  increased  value  becomes  capital, 
and  belongs  to  tbo  remaindermen. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Life  Estates,  §§  34,  35.] 

7.  Same  —  Trustee  —  Security    from  Life 
Tenant. 

Where  a  will  bequeathed  all  of  testator's 
property  to  his  widow  for  life,  remainder  in 
fee,  and  the  widow  used  a  large  part  of  the 
estate  with  which  to  purchase  certain  land  in 
her  own  name,  she  being  entitled  to  the  use 
and  profits  thereof  for  life,  the  remaindermen 
were  only  entitled  to  have  the  title  placed  in 
the  life  tenant  for  life,  with  remainder  to 
them  in  fee,  but  could  not  obtain  the  appoint- 
ment of  a  trustee,  or  require  the  life  tenant 
to  give  security  for  their  protection. 

Appeal  from  Circuit  Court  Jasper  Coun- 
ty; Truman  E.  Ames,  Judge. 
Bill  by  William  Vanatta  and  others  against 
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Sarah  Can*  and  others.  From  a  decree  In 
favor  of  complainants  for  less  than  the  re- 
lief demanded,  they  appeal,  and  cross-errors 
are  assigned  by  the  defendants.  Reversed 
and  remanded,  with  directions. 

This  case  has  been  to  this  court  before 
as  Vanatta  v.  Carr,  223  111.  160,  79  N.  E. 
86.  In  the  original  case  the  trial  court  sus- 
tained a  'demurrer  to  the  bill  now  before 
us,  and  dismissed  the  suit  for  want  of  equi- 
ty. On  appeal  to  this  court  the  decree  of 
the  lower  court  was  reversed,  and  the  cause 
remanded.  A  copy  of  the  will  construed  by 
the  court  in  that  case  and  all  the  facts  as 
set  out  In  the  bill  are  found  in  the  statement 
in  the  original  case,  and  need  not  be  here  re- 
peated. The  remanding  order  in  that  case 
was  filed  In  the  circuit  court  of  Jasper  coun- 
ty, and  the  cause  came  on  again  for  hearing 
at  the  April  term  of  that  court,  at  which  the 
defendants  all  answered  the  original  bill,  de- 
nying most  of  the  material  allegations,  and 
appellee  Sarah  Carr  filed  her  cross-bill  ask- 
ing for  special  relief,  which  cross-bill  was 
answered  by  the  complainants  in  the  original 
bill,  who  also  replied  to  the  answers  to  the 
original  bill.  The  testator,  William  T.  Cow- 
ger,  died  seised  of  12%  acres  of  ground 
which  is  not  here  In  question.  As  shown 
by  the  final  report  of  the  administrator  in 
the  county  court,  his  personal  estate  consist- 
ed of  chattel  property  appraised  at  $330.75; 
cash  on  hand,  $500;  good  notes  belonging  to 
the  estate,  $2,200;  total,  $3,050.75.  This 
was  disposed  of  as  follows:  Executor,  for 
services,  $80.25;  Sarah  A.  Cowger,  bequest, 
$2,220;  Sarah  A.  Cowger,  claim  probated, 
$73;  Sarah  A.  Cowger,  personal  property 
taken  on  account  of  the  award,  $330.75;  Sa- 
rah A.  Cowger,  balance  due  on  award,  $318.. 
75.  This  makes  $3,022.75,  and  the  balance, 
about  $28,  was  for  court  costs,  attorney's 
fees,  etc.  After  the  settlement  of  the  estate 
and  -the  payment  of  the  money  shown  above 
by  the  executor,  the  appellee  Sarah  Carr, 
who  Is  shown  in  the  executor's  report  as 
Sarah  A.  Cowger,  bought  the  36.98  acres  of 
land  now  In  question  for  $2,375,  taking  the 
title  in  her  own  name.  She  claims  In  her  an- 
swer and  cross-bill  that  she  usued  the  $2,220 
turned  over  to  her  by  the  executor  In  paying 
for  the  land,  but  that  $300  of  this  was  her 
own  individual  money  that  she  had  received 
from  her  father's  estate;  that  she  had  also 
provided  her  son  Alva  B.  Cowger  with  a 
team  of  horses  and  bed  and  bedding,  as  di- 
rected in  the  will,  at  a  cost  of  $350,  and 
with  food  and  raiment  at  a  cost  of  $700,  so 
that  of  the  $2,220  turned  over  to  her  by  the 
executor  only  $870  then  belonged  to  the  es- 
tate; that  the  difference  between  the  $2,220 
and  $2,375,  or  $155,  she  paid  from  her  own 
money.  Appellants,  In  their  answer  to  the 
cross-bill,  allege  that  In  addition  to  the  $2,- 
220  of  the  purchase  money  for  said  property 
that  went  Into  the  estate,  all  of  which  they 
allege  belongs  to  the  estate,  the  executor 
gave  $80.25  allowed  him  for  services,  as 


shown  in  his  final  report,  to  appellee  Sarah 
Carr  to  be  used  as  a  part  of  the  estate,  and 
that  she  used  this  money  along  with  the 
$2,220  to  pay  for  this  land.  They  deny  that 
any  part  of  the  $2,220  was  the  personal  prop- 
erty of  the  appellee  Sarah  Carr  from  any 
moneys  that  she  received  from  her  father's 
estate,  also  allege  that  she  is  barred  by  her 
own  laches  from  setting  up  any  claims  to  the 
fund  or  any  portion  thereof,  and  deny  that 
she  had  given  to  her  son  Alva  B.  Cowger  his 
board  and  clothing,  bed  and  bedding,  and 
team  of  horses,  as  alleged  In  the  cross-bill. 

After  the  issues  were  settled  the  case 
was  heard  by  the  chancellor  and  a  decree 
entered  therein,  the  material  parts  of  which, 
as  affecting  the  questions  here  at  Issue,  are 
substantially  as  follows:  Finds  that  appel- 
lee Sarah  Cowger  (now  Sarah  Carr)  had 
turned  over  to  her  by  the  executor  $2,220 
cash  and  notes,  all  of  which  notes  were  sub- 
sequently paid  to  her  In  full,  and  all  of 
which  amount  was  paid  by  the  executor  to 
her  as  devisee  for  life,  and  not  otherwise; 
that  said  Sarah  Carr,  as  directed  and  pro- 
vided for  in  said  will,  has  furnished  and 
delivered  to  said  Alva  B.  Cowger  an  aver- 
age team  of  horses,  bed,  and  bedding,  and 
has  provided  food  and  raiment  for  him,  at 
an  aggregate  sum  of  $1,007.50;  that  said  ap- 
pellee, since  the  death  of  testator,  has  pur- 
chased the  36.98  acres  of  land  in  question, 
taking  the  estate  in  her  own  name,  where  it 
still  remains,  for  which  she  paid  the  sum 
of  $2,375,  a  portion  of  which  sum  was  her 
own  money  and  the  remainder  she  received 
as  devisee,  as  aforesaid,  under  the  will  of 
said  testator;  that  said  appellee,  In  fur- 
nishing and  providing  the  said  Alva  B.  Cow- 
ger with  bed  and  bedding  and  a  team  of 
horses  and  food  and  clothing  and  purchasing 
said  real  estate,  paid  out  the  sum  of  $1,162.- 
50,  which  sum  was  composed  of  her  own 
notes  and  income  of  the  life  estate  devised 
to  her  by  said  will;  that  the  remaindermen, 
under  said  will,  are  entitled  to  be  protected 
and  have  secured  to  them  the  sum  of  $2,220 
after  the  termination  of  the  life  estate  of  the 
said  Sarah  Carr  therein,  subject  to  any  de- 
cree which  may  hereafter  be  made  by  a 
court  of  competent  jurisdiction  for  the  pur- 
pose of  providing  for  the  support  of  the 
said  Sarah  Carr.  Orders  that  said  Sarah 
Carr  be  required  to  give  bond  In  the  penal 
sura  of  $2,500,  with  sureties  approved  by  the 
court,  conditioned  for  the  faithful  manage- 
ment of  said  $2,220;  that  said  Sarah  Carr 
shall  control  and  manage  said  36.98  acres 
of  land,  and  shall  be  authorized,  in  her  dis- 
cretion, to  sell  and  convey  the  same,  and  to 
use  and  control  the  proceeds  arising  from 
such  sale,  and  to  loan  or  reinvest  the  same 
in  other  real  estate,  at  her  pleasure,  free 
from  molestation  or  interference  of  the  dev- 
isees or  remaindermen  under  said  will; 
that  the  costs  of  the  proceedings  shall  be 
divided  equally  between  appellees  and  appel- 
lants. From  this  decree  the  appellants  have 
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appealed  to  this  court.  Cross-errors  have 
been  assigned  by  appellees. 

Andrews  &  Vause,  for  appellants.  Albert 
E.  Isley  and  Gibson  &  Walker,  for  appellees. 

CARTER,  J.  (after  stating  the  facts  as 
above).   It  Is  somewhat  difficult  to  ascertain 
definitely  from  the  record  the  snm  expended 
by  appellee  Sarah  Carr  under  the  provisions 
of  the  will  for  her  son  Alva  B.  Cowger,  wblch 
the  chancellor  placed  at  $1,007.50;  bnt  that 
is  not  Important,  in  view  of  our  conclusions 
reached  in  this  case.   We  assume,  from  the 
findings  of  the  decree  and  the  briefs  of  coun- 
sel, that  the  trial  court  did  not  take  this 
amount  into  consideration  in  deciding  what 
should  be  allowed  to  the  remaindermen  under 
the  will.    Manifestly  the  chancellor  found 
that  appellee  Sarah  Carr  should  be  compelled 
to  account  for  the  $2,220  that  she  had  taken 
from  the  estate  and  Invested  in  the  land  in 
question,  the  balance  of  the  purchase  price  of 
$2,375,  or  $155,  being  made  up  from  her  own 
funds,  and  that,  while  she  had  paid  the  $1,- 
007.50  to  Alva  B.  Cowger  out  of  her  own 
money,  under  the  circumstances  as  shown  on 
this  record  she  could  not  recover  it.  Appel- 
lees, under  their  assignment  of  cross-errors, 
Insist  that  the  court  should  have  allowed  this 
amount  of  $1,007.50  to  be  deducted  from  the 
amount  due  the  remaindermen,  for  which  the 
said  appellee  Sarah  Carr  was  required  to  give 
bond.   It  Is  apparent  that  the  widow  never 
Intended  to  charge  the  estate  with  this 
amount  until  after  the  trouble  arose  over  the 
construction  of  the  will.  Soon  after  the  tes- 
tator's death,  In  the  spring  of  1899,  the  land 
In  question  was  purchased,  and  appellee  Sar- 
ah Carr  (then  Sarah  Cowger)  and  her  son 
Alva  (who  was  then  past  14  years  of  age) 
moved  onto  It.    Only  a  small  amount  of 
farming  was  done  that  fall,  but  for  several 
years  thereafter  Alva  ran  the  farm,  paying 
his  mother  two-thirds  of  the  proceeds  as  rent- 
al.   One  year  he  ran  It  with  Lee  Vanatta. 
Shortly  after  he  became  19  Alva  married, 
and  then  continued  to  run  the  farm  for  two  or 
three  years  more,  when  he  had  a  sale  and  re- 
moved to  town  and  bought  a  store.  About 
the  time  of  her  son's  marriage  Sarah  Cowger 
also  married,  and  sold  her  son  Alva  the  farm 
implements  for  $40,  and  gave  him  a  team  of 
horses  and  his  bed  and  bedding.   In  Septem- 
ber, 1905,  Sarah  A.  Carr  and  her  husband 
conveyed  the  36.98  acres  to  Alva  B.  Cowger, 
and  these  proceedings  resulted.   The  mother 
did  not  claim  any  contract  with  her  son  Alva, 
or  any  one  else,  for  compensation  for  his 
support  during  all  those  years,  nor  any  claim 
for  the  horses  or  bed  and  bedding.  Indeed, 
she  testified  herself  that  all  she  had  and  all 
her  former  husband  (the  testator,  Cowger) 
had  she  called  one,  and  expected,  after  doing 
these  things  for  Alva,  to  have  it  all  divided 
equally  under  the  will  until  this  lawsuit  was 
commenced,  and  then  she  proposed  to  have 
.all  she  was  entitled  to. 

In  construing  a  will,  as  has  been  frequently 


said  by  this  court,  the  Intention  of  the  testa- 
tor should  be  ascertained  and  given  effect  if 
not  prohibited  by  law.   This  is  the  primary 
rule  in  construing  wills.  Bradsby  v.  Wallace, 
202  III.  289,  88  N.  E.  1088;  Vanatta  v.  Carr, 
supra.   No  definite  amount  was  fixed  In  the 
will  to  be  given  to  appellee  Alva  Cowger.  It 
certainly  was  not  the  Intention  of  the  testa- 
tor that  he  should  be  paid  enough  to  give  him 
food  and  raiment  and  keep  him  in  Idleness. 
The  will  shows  that  the  testator  expected  to 
have  a  substantial  amount  left  his  other  chil- 
dren.  He  certainly  could  not  have  planned 
that  his  son  Alva  should  have  over  $1,000 
from  the  body  of  his  estate,  his  wife  a  life 
estate,  and  appellee  Lee  his  portion,  and  ex- 
pect to  have  left  an  amount  of  a  substantial 
size  for  the  other  children.   It  will  be  noted 
In  this  connection  that  Alva  was  also  one  of 
the  three  equal  residuary  legatees.   The  tes- 
timony in  the  record  shows  that  at  the  time 
of  his  death  the  testator  was  planning  to 
buy  the  very  land  In  dispute.   His  wife  pur- 
chased the  property  as  soon  as  she  could,  and 
largely  because  he  had  so  planned.  She  and 
her  son  Alva  were  supported  by  It  In  Van- 
atta v.  Carr,  supra,  we  said,  In  discussing 
this  question  (page  167  of  223  UK,  page  88  of 
79  N.  B.),  that  the  meaning  of  the  provision 
of  the  will  with  reference  to  Alva  and  the 
mother's  life  estate  was  "that,  except  as  to 
the  charge  made  against  his  estate  in  favor 
of  his  son  Alva,  his  widow  should  have  a  life 
estate  in  his  property."  The  life  estate  was 
subject  to  the  legacy  of  Alva.   The  amount 
that  was  to  be  paid  him  under  this  legacy 
must  necessarily  be  left  largely  to  the  dis- 
cretion of  the  person  who  was  to  pay  It.  1 
Jarman  on  Wills  (6th  Ed.)  p.  398.  The  moth- 
er took  it  upon  herself  to  act  in  this  capacity. 
She  says  she  kept  no  account  as  to  the 
amount  she  paid  out,  and  she  only  estimates 
what  the  value  is.   Having  seen  fit  to  pay 
this  amount  herself,  she  cannot  now  ask  to 
have  It  charged  to  the  estate.  White  v.  Can- 
non, 125  111.  412,  17  N.  E.  753.   See,  also,  Ty- 
ler v.  Daniel,  65  111.  816;  Ward  v.  Armstrong, 
84  111.  151.  We  think  the  court  ruled  correct- 
ly in  not  charging  this  amount  to  the  share 
of  the  remaindermen.   Appellee  Sarah  Carr 
Is  barred  by  her  own  laches  from  making 
any  such  claim.   This  conclusion  as  to  the 
Intention  of  the  testator  and  the  justice  of 
such  finding  is  strengthened  by  the  fact  that 
Sarah  Carr  received  her  widow's  award, 
which,  under  the  statute,  is  given  partly  for 
the  purpose  of  assisting  in  the  support  of 
minor  children,  if  there  are  such.   The  only 
minor  child  was  Alva  Cowger.   He  and  his 
mother  received  support  from  this  farm, 
which  was  purchased  from  money  coming 
from  testator's  estate.   This  result,  plainly, 
Is  all  that  testator  intended  as  to  Alva's  sup- 
port 

It  might  well  be  urged  that  while  Alva  B. 
Cowger  lived  with  his  mother  on  the  farm 
and  worked  for  her,  and  while  she  was  en- 
titled to  his  wages,  she  should  support  him. 
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His  marriage  emancipated  him,  even  though  • 
he  was  not  of  age,  and  entitled  him  there- 
after to  his  own  earnings.    21  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  1060,  and  cases  clt-  i 
ed.   What  Is  said  on  this  point  on  the  ques-  i 
tion  of  laches  covers  fully  any  contention  j 
made  by  appellees  as  to  the  right  of  the  wid- 
ow to  claim  $300  which  she  testifies  she  re- 
ceived from  her  father's  estate.    It  is  very 
clear  from  this  record  that  this  $300  had 
been  mingled  with  the  funds  of  the  testator 
for  years  previous  to  his  death,  no  account 
being  kept  of  it,  and  was  returned  to  the 
county  court  as  a  part  of  his  estate,  and  she 
herself  testifies  that  she  never  expected  to 
make  any  claim  for  it  until  this  trouble  arose. 
The  chancellor  was  right  In  not  allowing  this 
claim. 

One  hundred  and  fifty-five  dollars  of  the 
purchase  money  was  found  by  the  court  to 
have  been  paid  out  of  money  belonging  to  ap- 
pellee Sarah  Carr.  Appellants  contend  that 
$80.25  of  this  amount  was  turned  over  to  her 
by  the  executor,  her  son-in-law,  Vanatta,  to 
be  a  part  of  the  general  fund  of  the  estate, 
and  not  to  belong  to  her.  He  testified  to  this 
fact  and  the  purpose  for  which  it  was  to  be 
used,  and  his  testimony  on  this  point  is  evi- 
dently in  accordance  with  the  facts.  The  ap- 
pellants further  contend  that  the  balance 
($75)  was  never  intended  to  be  charged  by 
her  against  the  estate,  and  that  under  the  au- 
thorities, when  a  trustee  mingles  her  own 
funds  with  trust  funds  in  purchasing  prop- 
erty for  the  beneficiaries,  the  burden  is  upon 
the  trustee  to  show  clearly  the  amount  she 
has  used  out  of  her  own  funds  in  order  to 
have  it  credited  to  her.  Tyler  v.  Daniel, 
supra;  Ward  v.  Armstrong,  supra.  It  ap- 
pears from  the  testimony  of  the  executor  and 
one  of  the  other  appellants  that  there  was 
some  cash  on  hand  at  the  death  of  the  tes- 
tator, which  the  widow  (appellee  herein)  used 
without  making  It  a  part  of  the  inventory. 
The  executor  testified  that  she  used  part  of 
this  money  to  pay  funeral  expenses,  and  that 
$73  of  these  same  funeral  expenses  was  pro- 
bated and  paid  to  her  from  the  estate.  As 
we  understand  his  testimony,  he  claims  that 
she  had  this  $73  from  the  money  that  was 
not  inventoried,  and  that  she  admitted  to  him 
that  she  had  about  $100  of  the  estate's  mon- 
ey, including  this  $73,  over  and  above  that 
which  she  had  put  Into  the  purchase  of  this 
land.  Appellee  Sarah  Carr  was  not  asked  by 
any  counsel  as  to  this  amount  of  $100  or  the 
$73  double  payment.  Having  put  this  $155 
In  with  the  other  trust  funds  in  the  purchase 
of  this  land,  she  cannot  have  it  allowed  to 
her.  unless  she  shows,  clearly  and  satisfac- 
torily, that  It  came  from  her  own  Individual 
funds.  This  she  failed  to  do. 

The  main  contention  is  as  to  the  correct- 
ness of  the  court's  ruling  in  allowing  security 
only  for  the  fund  belonging  to  the  remainder- 
men ;  appellants  claiming  that  the  chancellor 
should  have  entered  a  decree  placing  the  title 


to  this  land  in  appellee  Sarah  Carr  for  life, 
with  remainder  to  those  entitled  to  it  under 
the  will.  In  2  Perry  on  Trusts  (5th  Ed.)  ?| 
545,  546,  the  rule  is  laid  down  that  if  the 
trust  fund  is  Invested  In  land,  and  the  land 
rises  in  value,  from  its  situation  or  from  the 
use  and  necessary  improvements  made  by  the 
tenant  for  life,  such  increased  value  becomes 
capital  and  belongs  to  the  remaindermen. 
The  general  rule  seems  to  be  that  the  en- 
hanced value  of  the  principal  of  a  trust  fund 
goes  to  the  remaindermen;  and  this  is  true, 
whether  the  Investment  be  made  in  real  es- 
tate or  in  stocks  and  bonds.  Chaplin  on  Ex- 
press Trusts,  SS  417,  418;  16  Cyc.  621,  and 
cases  there  cited ;  In  re  Gerry,  103  N.  Y.  445,. 
9  N.  E.  235.  In  Dee  v.  Dee,  212  111.  338,  355, 
72  N.  E.  429,  434,  in  discussing  a  similar  ques- 
tion we  said:  "If  the  widow  Invested  the 
proceeds  of  the  personal  property  in  real  es- 
tate, the  remaindermen  not  challenging  her 
power  or  authority  to  make  that  investment, 
the  title  should  be  placed  In  her  for  life,  or 
as  long  as  she  remains  the  widow  of  Patrick 
Dee,  with  remainder  to  the  persons  entitled 
to  the  remainder  In  the  personalty  under  his 
will" — citing  in  support  of  this  holding  Bur 
nett  v.  Lester,  53  111.  325,  Welsch  v.  Belleville 
Savings  Bank,  94  111.  191,  and  Buckingham  v. 
Morrison,  136  111.  437,  27  N.  E.  65,  which  are 
cited  and  some  of  them  relied  on  in  support 
of  the  findings  of  the  chancellor.  We  said 
in  Vanatta  v.  Carr,  supra.  In  dlcusslng  this 
point  (page  171  of  223  III.,  page  90  of  79  N. 
E.) :  "If  the  averments  of  the  bill  are  true 
that  the  land  purchased  by  Mrs.  Carr  was 
purchased  wholly  with  the  personal  property 
left  by  her  husband,  the  title  should  be  placed 
In  her  for  life,  with  remainder  in  fee  in  those 
entitled  to  it  under  the  provisions  of  the  will. 
We  see  no  good  reason  for  the  appointment 
of  a  trustee  to  manage  and  control  the  es- 
tate, or  requiring  Mrs.  Carr  to  give  security 
for  the  protection  of  the  remaindermen,  if  the 
facts  are  as  averred  In  the  bill.  She  would 
be  entitled  to  the  use,  rents,  and  profits  of 
the  land,  and  should  be  given  Its  possession 
and  management  during  her  life."  The  facts 
as  found  on  this  hearing  are  not  substantially 
different  from  what  they  were  understood  to 
be  In  the  previous  hearing  before  this  court, 
and  the  rule  laid  down  by  us  as  above  should 
govern  in  the  final  distribution.  The  decree 
should  have  directed,  in  accordance  with  the 
former  decision,  that  the  title  to  the  land  in 
question  be  placed  in  Sarah  Carr  for  life, 
with  remainder  in  fee  to  those  entitled  to  it 
under  the  provisions  of  the  will,  and  that  she 
be  entitled  to  the  use,  rents,  and  profits  of  the 
land,  and  be  given  its  possession  and  manage- 
ment during  her  life,  but  that  she  be  not  re- 
quired to  give  bond. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  the  cause  remanded  to 
that  court,  with  directions  to  enter  a  decree 
in  harmony  with  the  views  herein  expressed 

Reversed  and  remanded,  with  directions. 
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(229  111.  66) 

PEOPLE  ex  tel.  WILLIAMS  v.  ERRANT 
et  al. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Municipal  Cobpobations—  Civil  Sebvick 
— Promotions. 

Under  Chicago  Civil  Service  Rule  2,  §  4, 
providing  that  the  grades  shall  be  based  upon 
compensation,  and  rule  7,  §  1,  providing  that 
promotions  shall  be  from  grade  to  grade,  except 
as  otherwise  provided,  "in  the  same  line  or  char- 
acter of  work,"  upon  competitive  examinations, 
promotions  must  be  made  upward  from  the 
grade  next  below  in  the  same  line  of  employ- 
ment, rank  for  the  purpose  of  promotions  not 
being  determined  by  salary  only;  and  hence, 
though  ward  superintendents  are  In  the  fifth 
grade  and  the  assistant  superintendent  of  streets 
In  charge  of  street  and  alley  cleaning  in  the 
tenth,  a  higher  grade,  ward  superintendent*  are 
eligible  for  such  assistant  superintendency,  be- 
ing next  below  in  the  same  line  of  employment. 

2.  Same— Commissioneb's  Decision — Conclu- 
siveness. _    .  _ 

Under  Chicago  Civil  Service  Act  (Laws 
1895.  p.  87)  §  9,  requiring  the  commission  to 
provide  for  promotions  on  the  basis  of  ascer- 
tained merit  and  seniority  in  service  and  exami- 
nation, and  to  provide,  where  "practicable,  that 
vacancies  shall  be  filled  by  promotion,  where 
there  are  at  least  15  persons  ready  and  willing 
to  take  a  promotional  examination  for  a  higher 
position  to  which  they  are  eligible,  the  commis- 
sioners may  not  determine  before  such  examina- 
tion, that  it  is  impracticable  to  fill  the  vacancy 
by  promotion. 

3.  Mandamus—  Pasties— Defendants. 

One  who  has  been  appointed  to  fill  a  vacan- 
cy in  a  civil  service  position  after  a  general  ex- 
amination is  not  a  necessary  defendant  in  man- 
damus to  compel  the  civil  service  commission- 
ers to  hold  a  promotional  examination  to  fill 
the  position. 

4.  Same— To  Compel  Civil  Sebvice  Exami- 

NAUnder  Chicago  Civil  Service  Act  (Laws 
1895,  p.  87)  §  9,  providing  that,  where  practi- 
cable, vacancies  shall  be  filled  by  promotion, 
where  there  are  at  least  15  persons  eligible  for 
promotion  to  a  vacancy,  mandamus  will  He  to 
compel  the  commissioners  to  hold  a  promotional 
examination.  ^    ^  _. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §  159.] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Circuit  Court,  Cook 
County;  Thomas  G.  Windes,  Judge. 

Petition  for  mandamus  by  the  people,  on 
the  relation  of  Harris  Williams,  against  Jo- 
seph W.  Errant  and  others.  From  a  Judg- 
ment of  the  Branch  Appellate  Court,  revers- 
ing a  judgment  for  petitioner  and  remanding 
the  cause,  petitioner  appeals.  Reversed,  and 
judgment  of  circuit  court  affirmed. 

The  following  statement  of  facts,  made  by 
Mr.  Justice  Freeman,  of  the  Branch  Appel- 
late Court  of  Cook  county,  Is  agreed  to  by 
both  parties  as  an  accurate  statement.  It  also 
presents  the  facts  as  we  understand  them 
from  the  record : 

"This  Is  a  petition  for  mandamus,  filed  by 
a  citizen  and  taxpayer,  it  is  said,  for  a  writ 
of  mandamus  to  compel  the  appellants,  as 
civil  service  commissioners  of  the  city  of  Chi- 
cago, to  hold  a  promotional  examination  for 
the  position  of  assistant  superintendent  of 
streets  in  charge  of  street  and  alley  cleaning ; 


the  taking  of  such  examination  to  be  limit- 
ed to  ward  superintendents  of  the  city  of 
Chicago.  The  petition  sets  forth  the  rules  of 
the  civil  service  commission  in  force  from 
January  23,  1905,  down  to  the  time  of  filing 
the  petition,  and  states  that  November  3, 
1899,  an  original  public  competitive  examina- 
tion was  had,  free  to  all  persons  In  the  classi- 
fied service  and  others,  for  the  office  of  as- 
sistant superintendent  of  streets  In  charge 
of  street  and  alley  cleaning,  but  that  since 
that  time  no  further  examination  for  that  po- 
sition has  been  held ;  that  July  17,  1905,  the 
superintendent  of  streets  made  a  requisition 
on  the  commissioners  for  the  name  of  one 
eligible  to  appointment  to  said  position ;  that 
the  commission  claimed  there  was  no  list  of 
eligibles  from  which  certification  could  be 
made,  and  the  superintendent  of  streets  there- 
upon made  a  temporary  appointment,  with 
the  approval  of  the  commissioners,  which  has 
been  renewed  from  time  to  time,  the  ap- 
pointee having  never  taken  part  in  nor  passed 
any  examination  under  the  civil  service  act. 
The  petition  states  that  there  was  held, 
April  30,  1898,  an  original  examination  for 
the  position  of  ward  superintendents,  and 
that  certain  named  persons  passed  success- 
fully and  were  appointed  ward  superintend- 
ents ;  that  said  position  Is  of  the  next  lower 
rank  to  that  of  assistant  superintendent  of 
streets  in  charge  of  street  and  alley  cleaning, 
and  there  Is  no  Intermediate  office  between 
them.  It  Is  charged  to  have  been  the  duty 
of  the  civil  service  commissioners  to  provide 
by  its  rules  that  vacancies  In  the  office  or 
place  of  employment  of  said  assistant  super- 
intendent shall  be  filled  by  promotion  from 
the  rank  of  ward  superintendents  in  all 
cases  where  practicable,  and  that  all  exam- 
inations for  promotion  to  the  position  of  said 
assistant  superintendent  shall  be  competitive 
among  members  of  the  next  lower  rank, 
known  as  'ward  superintendents,'  who  desire 
to  submit  themselves  to  such  examination. 
It  is  alleged  that  more  than  15  of  such  ward 
superintendents  are  ready  to  participate  in 
such  examination  and  will  register  as  candi- 
dates for  said  position;  said  persons  being 
in  all  respects  qualified  for  that  office  of  as- 
sistant superintendent  of  streets  in  charge  of 
street  and  alley  cleaning. 

"It  appears  that  the  superintendent  of 
streets  Is  the  head  of  the  bureau  of  streets, 
and  his  immediate  superior  Is  the  commis- 
sioner of  public  works.  Next  In  rank  to  the 
superintendent  of  streets  are  the  assistant 
superintendent  of  streets  and  the  assistant 
superintendent  of  streets  In  charge  of  street 
and  alley  cleaning.  It  Is  stipulated,  among 
other  facts,  that  'the  duties  of  assistant  su- 
perintendent of  streets,  ever  Since  the  year 
1897  and  down  to  the  filing  of  the  petition, 
have  always  been  the  superintendence,  sub- 
ject to  the  orders  of  the  superintendent  of 
streets,  of  all  matters  pertaining  to  street, 
sidewalk,  culvert,  and  crossing  repairing,  and 
all  other  work  pertaining  to  the  streets  and 
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alleys  of  the  city,  excepting  the  work  of  street 
and  alley  cleaning  and  garbage  removal.' 
It  Is  also  stipulated  that  neither  of  these 
assistant  superintendents,  the  assistant  super- 
intendent of  streets  or  the  assistant  superin- 
tendent of  streets  In  charge  of  street  and  alley 
cleaning,  has  been  or  is  subject  to  the  orders 
of  the  other,  but  both  alike  are  subject  to  the 
superintendent  of  streets,  and  there  is  no  In- 
termediate office  between  the  latter  and  the 
two  subordinates  above  mentioned.  The  du- 
ties of  ward  superintendents,  it  Is  stipulated, 
are  the  direction  and  superintendence  of 
street,  sidewalk,  culvert,  and  crossing  repair- 
ing, and  all  other  work  pertaining  to  the 
streets,  including  street  and  alley  cleaning 
and  garbage  removal,  in  their  respective 
wards ;  and,  as  to  street  and  alley  cleaning 
and  garbage  removal,  their  Immediate  superior 
has  always  been  the  assistant  superintendent 
of  streets  In  charge  of  street  and  alley  clean- 
ing. They  also  receive  orders  from  his  supe- 
rior, the  superintendent  of  streets;  while 
as  to  duties  pertaining  to  matters  other  than 
street  and  alley  cleaning  and  garbage  re- 
moval, the  immediate  superior  of  ward  super- 
intendents has  always  been  the  assistant 
superintendent  of  streets,  and  they  receive 
orders  In  reference  to  such  work  also  from 
bis  superior,  the  superintendent  of  streets. 
It  Is  stipulated  that,  unless  the  respective 
ranks  of  assistant  superintendent  of  streets 
in  charge  of  street  and  alley  cleaning  and 
ward  superintendents  are  to  be  determined 
by  the  single  test  of  their  respective  salaries, 
the  office  of  ward  superintendent  is  of  the 
next  lower  rank  to  that  of  assistant  super- 
intendent of  streets  in  charge  of  street  and 
alley  cleaning. 

"It  appears  from  the  record  that  the  civil 
service  commissioners  held  an  examination 
January  3,  1908,  public,  competitive,  and  free, 
for  the  position  of  assistant  superintendent 
of  streets  In  charge  of  street  and  alley  clean- 
ing, at  which  11  persons  took  the  examination, 
five  of  whom  passed.  The  highest  on  the 
list  was  Richard  T.  Cox,  who  was  certified 
to  the  commissioner  of  public  works  and  ap- 
pointed to  the  position.  The  civil  service 
commission  had  previously  announced  that 
in  their  judgment  it  was  impracticable  to  fill 
said  position  by  promotional  examination, 
and  that  ward  superintendents  were  not  next 
In  rank  to  the  assistant  superintendent  of 
streets  in  charge  of  street  and  alley  cleaning, 
and  had  refused  to  call  a  promotional  exam- 
ination. The  appellants  have  placed  ward 
superintendents  in  the  fifth  grade,  the  sal- 
aries being  $1,400,  and  the  assistant  superin- 
tendent of  streets  In  charge  of  street  and 
alley  cleaning  In  the  tenth  grade,  the  compen- 
sation being  above  $3,000. 

"The  judgment  rendered  grants  relator  a 
peremptory  writ  of  mandamus,  commanding 
respondents,  the  civil  service  commissioners, 
to  hold  a  promotional  examination,  within  30 
days  from  date,  for  the  office  of  assistant 
superintendent  of  streets  in  charge  of  street 


and  alley  cleaning,  unless  they  shall  be  pre- 
vented from  so  doing  by  the  fact  that  none, 
or  not  more  than  one,  of  said  ward  superin- 
tendents shall  register  for  such  promotional 
examination,  and,  in  case  said  examination 
shall  be  successfully  passed  by  one  or  more 
of  said  ward  superintendents,  to  make  an 
eligible  list  composed  of  such  ward  superin- 
tendents as  shall  have  successfully  passed 
said  examination,  and  to  certify  therefrom." 

Under  these  facts  the  Branch  Appellate 
Court  was  of  the  opinion  that  ward  super- 
intendents were  not  next  in  rank  or  grade 
to  assistant  superintendent  of  streets  in 
charge  of  street  and  alley  cleaning  under  the 
classification  made,  and  that  it  was,  there- 
fore, not  practicable  to  hold  a  promotional 
examination.  The  judgment  of  the  trial 
court  was  reversed,  and  the  case  remanded, 
with  directions  to  dismiss  the  petition.  The 
petitioner  appeals  to  this  court 

Hiram  T.  Gilbert,  for  appellant  Clyde  L. 
Day  and  George  W.  Miller  (Edward  J.  Brun- 
dage,  Corp.  Counsel,  of  counsel),  for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  act  to  regulate  the  civil  service 
of  cities  was  passed  In  1895.  Laws  1895,  p. 
85.  The  whole  scheme  of  civil  service  Ss  a 
development  of  modern  political  thought 
Hence  the  law  may  be  regarded  In  Its  form- 
ative period.  Most  of  the  questions  arising 
under  it  are  new,  and  but  little  assistance 
can  be  found  In  the  analogies  of  the  law. 
In  construing  the  law  or  rules  made  to  carry 
out  Its  provisions,  certain  considerations 
which  led  to  its  adoption  must  be  kept  in 
view.  The  first  and  most  Important  object 
to  be  accomplished  by  a  system  of  civil  serv- 
ice Is  to  increase  the  efficiency  of  the  service. 
This  is  a  worthy  purpose,  and  one  that  ap- 
peals to  the  good  sense  and  sober  judgment 
of  thoughtful  men.  To  accomplish  this  great 
purpose  the  civil  service  law  seeks  to  re- 
move the  service  to  which  it  applies  from  the 
domain  of  party  politics,  and  readjust  it  on  a 
common-sense,  business  basis,  placing  before 
the  officer  or  employe  every  possible  induce- 
ment to  render  faithful  and  conscientious 
service.  Among  the  means  devised  to  secure 
the  highest  degree  of  efficiency  are  the  as- 
surance that  the  employe  is  not  in  danger 
of  being  swept  from  his  place  by  an  un- 
favorable turn  of  the  political  wind,  and 
that  faithful,  honest,  and  efficient  service  hi 
one  position  will  open  up  possibilities  foi 
future  promotion  to  a  better  one.  The  suc- 
cess of  the  system,  in  the  nature  of  things, 
rests  primarily  with  the  persons  charged 
with  Its  administration.  So  long  as  the  ad- 
ministrative agents  are  making  an  honest 
effort  to  carry  out  the  provisions  of  the  law 
In  Its  true  spirit  they  should  be  left  free  to 
exercise  a  reasonable  discretion  In  all  mat- 
ters depending  on  information  of  details  and 
local  conditions.  With  these  general  observa- 
tions in  view,  we  will  proceed  to  express  our 
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conclusions  on  the  questions  presented  by  this 
record. 

Strictly  speaking,  there  Is  but  one  ultimate 
question  to  be  decided,  which  is:  Is  It  the 
duty  of  the  civil  service  commissioners  to 
hold  a  promotional  examination  for  assistant 
superintendent  of  streets  in  charge  of  street 
and  alley  cleaning,  limiting  such  examination 
to  ward  superintendents?  And,  If  so,  is  the 
duty  of  that  clear  and  undoubted  legal  char- 
acter which  is  enforceable  by  mandamus? 
The  solution  of  this  question  depends  upon 
the  decision  of  two  subordinate  propositions : 

First.  Is  the  rank  or  grade  of  ward  super- 
intendents next  below  that  of  assistant  super- 
intendent of  streets  In  charge  of  street  and 
alley  cleaning?  To  this  question  the  trial 
court  gave  an  affirmative  answer,  and  the 
Branch  Appellate  Court  replied  In  the  neg- 
ative. By  the  stipulation  of  the  parties  this 
question  is  simplified.  It  Is  stipulated  as 
follows:  "Unless  the  respective  ranks  of 
assistant  superintendent  of  streets  In  charge 
of  street  and  alley  cleaning  and  ward  super- 
intendents are  to  be  determined  by  the  single 
test  of  their  respective  salaries,  the  office  of 
ward  superintendent  is  of  the  next  lower 
rank  to  that  of  assistant  superintendent  of 
.streets  in  charge  of  street  and  alley  cleaning." 
Rule  2  of  the  appellees  relates  to  "divisions 
and  grades."  Section  4  of  said  rnle  pro- 
vides as  follows :  "Sec.  4.  The  terms  'grade' 
and  'rank,'  wherever  used  in  the  civil  service 
act  or  rules,  shall  be  treated  as  synonymous 
and  convertible  terms.  The  grades  shall  be 
uniform  In  all  classes  and  divisions  and  bas- 
ed upon  compensation,  as  follows:  'First 
grade,  less  than  $800  per  annum;  second 
grade,  $800  or  more  and  less  than  $1,000 
per  annum ;  third  grade,  $1,000  or  more  and 
less  than  $1,200  per  annum;  fourth  grade, 
$1,200  or  more  and  less  than  $1,400  per  an- 
num; fifth  grade,  $1,400  or  more  and  less 
than  $1,600  per  annum;  sixth  grade,  $1,600 
or  more  and  less  than  $1,800  per  annum; 
seventh  grade,  $1,800  or  more  and  less  than 
$2,100  per  annum;  eighth  grade,  $2,100  or 
more  and  less  than  $2,500  per  annum ;  ninth 
grade,  $2,600  or  more  and  less  than  $3,000 
per  annum ;  tenth  grade,  $3,000  or  more  per 
annum."  Ward  superintendents  receive  $1,- 
400  per  year,  and  the  assistant  superintendent 
of  streets  In  charge  of  street  and  alley  clean- 
ing receives  $3,840  per  year.  The  former  are, 
therefore,  on  a  salary  classification,  In  the 
fifth  grade,  while  the  latter  Is  In  the  tenth 
grade.  It  must  be  remembered,  to  avoid  con- 
fusion, that  the  civil  service  of  Chicago  Is 
divided  Into  11  divisions,  as  follows:  Divi- 
sion A,  medical  service;  division  B,  civil 
engineering;  division  C,  clerical  service; 
division  D,  police  service ;  division  E,  electri- 
cal service ;  division  Q,  library  service ;  divi- 
sion H,  bridge  service ;  division  I,  Inspection 
service;  division  J,  elevator  service;  divi- 
sion K,  mechanical  engineering;  division  L, 
miscellaneous  service.  There  are  also  five 
groups  or  bureaus,  as  follows :  (1)  Bureau  of 
82  N.E.-18 


engineering;  (2)  bureau  of  water;  (3)  bureau 
of  streets;  (4)  bureau  of  sewers;  (5)  all 
laborers  not  otherwise  grouped. 

The  salary  classification  applies,  not  alone 
to  the  bureau  of  streets,  but  also  to  all  the 
classified  service  of  the  city.  In  view  of  the 
complexity  of  the  service,  it  would  probably 
be  next  to  impossible  to  devise  a  reasonable 
and  practicable  classification  without  taking 
into  account  the  salary  carried  by  the  various 
offices  or  places.  The  promotion  scheme  that 
enters  Into  the  civil  service  system  is  based 
on  the  idea  of  a  salary  classification.  No 
one  would  be  much  stimulated  by  the  pros- 
pect of  a  promotion  that  did  not  offer  an 
increase  of  salary,  and  the  Idea  of  a  promo- 
tion from  a  place  bearing  one  salary  to 
another  carrying  less  compensation  would  be 
a  reversal  of  the  natural  incentives  to  effi- 
ciency and  would  defeat  the  purposes  of  the 
system.  The  classification  on  the  salary 
basis  in  the  city  of  Chicago  seems  to  be  based 
on  a  similar  classification  adopted  In  the 
state  of  New  York,  where  civil  service  was 
introduced  In  1883  and  later  (In  1894)  was 
Incorporated  In  the  state  Constitution.  See 
Chittenden  v.  Wurster,  152  N.  Y.  345,  40  N. 
E.  857,  37  L.  R.  A.  809.  While  a  salary  basis 
seems  to  be  an  essential  element  In  any  sys- 
tem of  classification,  yet  a  little  reflection 
will  show  that  any  hard  and  fast  rule  based 
exclusively  on  salary,  leaving  out  of  view 
every  other  consideration,  would  be  imprac- 
ticable, and  defeat,  In  many  cases,  the  pur- 
poses of  the  system.  To  illustrate :  Suppose 
in  the  bureau  of  health  there  Is  a  hospital  for 
the  insane  under  the  charge  of  a  superintend- 
ent, at  a  salary  of  $3,000  per  year,  who  must 
be  a  physician.  Directly  under  the  super- 
intendent there  are  10  ward  physicians  in 
charge  of  the  various  wards  of  the  hospital, 
at  salaries  of  $1,800  per  year.  In  the  same 
Institution  there  are  bookkeepers,  stewards, 
stenographers,  purchasing  agents,  attendants, 
and  various  other  employes,  with  salaries 
ranging  from  $600  to  $2,500  per  year.  If  a 
vacancy  should  occur  In  the  office  of  superin- 
tendent, It  would  be  illogical  and  unreason- 
able to  say  that  the  10  ward  physicians 
should  be  put  aside  and  a  class  made  up  for 
promotion  out  of  the  stenographers,  book- 
keepers or  purchasing  agents,  whose  salaries 
happened  to  be  next  in  grade  below  the  su- 
perintendent. Common  sense  and  the  spirit 
of  the  civil  service  law  would  naturally  sug- 
gest that  the  vacancy,  in  the  case  put,  should 
be  filled  from  a  promotional  examination 
open  only  to  the  10  ward  physicians.  This 
illustration  will  serve  to  show  the  necessity 
of  some  flexibility  In  the  so-called  salary 
classification.  This  element  is  Imparted  to 
the  classification  by  section  1  of  rule  7 
adopted  by  appellees,  which  Is  as  follows: 
"Promotions  In  the  classified  service  shall  be 
based  on  ascertained  merit  and  seniority  of 
service,  and  shall  be  from  rank  to  rank  or 
grade  to  grade  (except  as  otherwise  provided 
in  this  rule)  In  the  same  line  or  character  of 
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work  to  be  determined  by  the  commission, 
and  shall  be  made  upon  voluntary  competi- 
tive examination." 

Under  this  rule,  classification  for  promo- 
tion must  be  from  rank  to  rank,  except  as 
otherwise  provided,  in  the  same  line  of  serv- 
ice. The  requirement  that  the  promotion  is 
to  be  In  the  same  line  of  employment  rests 
on  the  rational  basis  that  careful  and  studi- 
ous attention  to  the  duties  of  one  station  or 
place  has  an  educational  tendency  to  prepare 
one  for  advancement  to  a  higher  position  in 
the  same  line.  In  our  opinion  the  proper  con- 
struction of  these  rules  Is  that  promotion 
shall  be  made  upward — that  is,  toward  the 
higher  salaried  place  from  the  grade  next  be- 
low in  the  same  line  of  employment — and 
that  the  same  line  of  employment  means 
those  positions  in  the  various  departments 
the  duties  of  which  are  so  related  to  the  du- 
ties of  the  higher  place  that  a  thorough 
knowledge  of  them  is  In  a  degree  preparatory 
for  the  duties  of  the  higher  position.  In  go- 
ing down  the  line  of  positions  from  assistant 
superintendent  of  streets  in  charge  of  street 
and  alley  cleaning,  the  next  Is  assistant  su- 
perintendent of  streets,  with  a  salary  of  $2,- 
600  per  annum.  It  Is  not  claimed  that  the 
place  of  superintendent  of  streets  in  charge 
of  6treet  and  alley  cleaning  should  be  filled 
from  this  grade.  There  is  nothing  In  com- 
mon between  the  duties  of  these  positions. 
The  next  is  clerk  of  street  and  alley  clean- 
ing. This  is  an  office  position,  and,  while  it 
is  under  the  bureau  of  streets,  it  is  not  at  all 
in  the  same  line  of  service  with  the  assistant 
superintendent  of  streets  in  charge  of  street 
and  alley  cleaning.  The  next  in  order  is 
ward  superintendent.  The  duties  of  a  ward 
superintendent  are  of  the  same  general  char- 
acter as  those  of  the  assistant  superintendent 
of  streets  in  charge  of  street  and  alley  clean- 
ing. The  difference  Is  a  ward  superintendent 
has  charge  of  the  street  and  alley  cleaning  in 
a  ward  of  the  city,  while  the  assistant  super- 
intendent of  streets  in  charge  of  street  and 
alley  cleaning  has  general  charge  of  all  the 
wards.  The  ward  superintendents  are  the 
captains  In  charge  of  their  several  companies 
of  laborers,  while  the  assistant  superintend- 
ent of  streets  In  charge  of  street  and  alley 
cleaning  is  the  major  In  command  of  the 
whole  force.  By  a  comparison  of  the  ques- 
tions used  in  the  examination  of  the  two 
classes  of  officers  there  is  a  striking  similari- 
ty. They  relate  to  the  same  general  subjects, 
and  are  designed  to  test  the  practical  knowl- 
edge of  the  applicant  In  relation  to  street 
building,  repairing,  and  cleaning.  But,  as 
above  pointed  out,  it  is  admitted  that  the 
ward  8ui>erintendent8  are  the  next  grade  be- 
low the  assistant  superintendent  of  streets  in 
charge  of  street  and  alley  cleaning,  unless 
the  salary  test  alone  is  to  determine  the 
grade.  This,  we  have  sought  to  show,  is  not 
the  sole  test,  but  that  the  salary  only  deter- 
mines the  grade  among  those  In  the  same  line 
of  enployment  There  are  36  of  the  ward  su- 


perintendents in  Chicago — one  for  each  ward. 
They  are  subject  to  change  from  one  ward  to 
another,  so  that  it  is  not  improbable  that 
some  of  the  older  men  in  this  position  may 
have  substantially  covered  the  whole  city  dur- 
ing their  service,  thus  giving  them  a  general 
knowledge  of  conditions  in  the  different  parts 
of  the  city,  the  different  classes  of  paving, 
the  extent  and  character  of  the  use  to  which 
the  streets  are  put  in  different  localities,  and 
the  effect  of  6uch  use  on  different  street  ma- 
terial— in  short,  affording  these  officers  ex- 
ceptionally good  opportunities  to  qualify  for 
the  position  next  above  them  In  their  line  of 
employment. 

Our  conclusion  is  that  the  ward  superin- 
tendents, under  the  law  and  under  the  facts 
of  this  case,  are  next  in  order  or  grade  to  as- 
sistant superintendent  of  streets  In  charge  of 
street  and  alley  cleaniug. 

Second.  The  second  question  is  whether  the 
appellees'  determination  or  announcement 
that  It  Is  not  practicable  to  fill  the  position  of 
assistant  superintendent  of  streets  in  charge 
of  street  and  alley  cleaning  is  final  and  bind- 
ing. We  do  not  understand  that  the  civil 
service  commissioners  are  vested  with  any 
arbitrary  discretion  in  this  matter.  Section 
9  of  the  civil  service  act  provides :  "The  com- 
mission shall  by  Its  rules  provide  for  promo- 
tions in  such  classified  service  on  the  basis 
of  ascertained  merit  and  seniority  in  service 
and  examination,  and  shall  provide,  in  all 
cases  where  It  is  practicable,  that  vacancies 
shall  be  filled  by  promotion."  The  Standard 
Dictionary  of  the  English  language  defines 
"practicable"  as  "that  which  can  be  put  into 
practice;  possible  of  execution  or  perform- 
ance." This  court  has  defined  the  word  as 
"that  which  may  be  done,  practiced,  or  ac- 
complished ;  that  which  is  performable,  feasl- 
Ible,  possible."  Streeter  v.  Streeter,  43  111. 
155.  The  phrase  in  section  9  above  quoted, 
"in  all  cases  where  it  Is  practicable,"  adds 
but  little  to  the  meaning  of  the  section,  and 
takes  little  or  nothing  from  it.  If  this  phrase 
was  eliminated  entirely  from  the  statute,  it 
would  mean  substantially  the  same  as  It  does 
with  it  in.  The  meaning  in  both  cases  is  that 
the  vacancies  are  to  be  filled  by  promotion. 
If  this  is  not  possible,  the  office  is  not  to  re- 
main vacant  and  the  wheels  of  government 
stop ;  but  the  place  is  to  be  filled  in  another 
way  and  the  functions  of  the  government  go 
on.  In  the  case  before  us  the  determination 
of  appellees  that  It  was  not  practicable  to  fill 
the  place  by  promotion  should  not  precede, 
but  come  after,  a  promotional  examination, 
where  it  is  their  duty  to  hold  such  examina- 
tion. There  are,  it  is  admitted,  at  least  15 
ward  superintendents  who  are  ready  and 
willing  to  take  the  promotional  examination 
for  the  position  to  be  filled.  If  the  examina- 
tion is  held,  and  two  or  more  ward  superin- 
tendents qualify,  then  it  will  be  practicable  to 
appoint  the  one  making  the  highest  grade. 
Until  such  examination  is  held,  and  tbese  per- 
sons given  a  chance  to  pass,  the  appellees  can- 
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not  know  whether  It  Is  practicable  to  fill  the 
place  from  the  ward  superintendents.  The 
only  prayer  of  the  petition  is  that  appellees 
be  required  to  hold  such  promotional  exami- 
nation. This,  we  think,  It  is  their  clear  legal 
duty  to  do.  Appellees  have  announced  that 
It  was  not  practicable  to  fill  the  position  by 
promotion,  and  the  result  is  that  a  person  has 
been  appointed  to  this  position  who  never 
served  in  any  subordinate  position  in  this 
line  of  service.  His  appointment  was  made 
and  remade  from  time  to  time,  until  finally 
a  general  examination  was  held,  and  It  hap- 
pened that  the  same  man  who  had  been  hold- 
ing under  temporary  appointments  passed  the 
examination  by  a  slightly  better  grade  than 
his  competitors,  and  hence  he  was  then  ap- 
pointed as  a  result  of  examination.  It  is  sug- 
gested that  this  officer  is  interested  in  this 
proceeding  and  should  be  made  a  party.  We 
fall  to  see  how  he  is  interested  in  the  hold- 
ing of  the  examination.  None  of  the  appli- 
cants may  make  the  required  grade  on  exami- 
nation, and,  should  they  all  fall,  the  present 
Incumbent  could  not  be  disturbed. 

Our  conclusion  is  that  the  facts  present  a 
case  of  a  clear  legal  duty  which  Is  enforce- 
able by  mandamus,  and  that  the  Branch  Ap- 
pellate Court  erred  in  reversing  the  judgment 
of  the  trial  court. 

The  judgment  of  the  Branch  Appellate 
Court  is  reversed,  and  that  of  the  circuit 
court  is  affirmed. 

Judgment  reversed. 


(229  111.  116) 

PALMER  et  al.  v.  OWEN  et  al. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Wills — Pbobate — Denial — Obounds. 

The  possibility,  where  a  will  is  written  on 
separate  sheets  of  paper  loosely  fastened  togeth- 
er, that  one  or  more  sheets  may  be  removed,  and 
others  substituted,  is  not  sufficient  to  justify  a 
refusal  to  probate  the  will. 

2.  Same— Execution— Sufficiency. 

It  is  not  necessary  to  the  validity  of  a  will 
that  it  should  be  written  on  one  sheet  of  paper, 
and  all  that  is  required  is  that  the  whole  will 
shall  be  in  the  presence  of  the  attesting  witness- 
es when  attested. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  S  233.] 

3.  Same. 

Witnesses  to  a  will  need  not  examine  it 
with  such  care  as  to  be  able,  on  application  for 
its  probate,  to  say  that  all  the  pages  or  clausos 
of  the  proposed  will  were  the  pages  and  clauses 
signed  by  testator  and  attested :  it  not  being  re- 
quired that  subscribing  witnesses  shall  know 
that  the  instrument  is  a  will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  S  310.] 

4.  Same — Pbobate — Evidence — Sufficiency. 

Where  the  attesting  witnesses  to  a  will  tes- 
tified that  testator  declared  that  the  paper  was 
his  will,  that  he  signed  it  in  their  presence,  and 
that  at  his  request  and  in  his  presence  they  each 
signed  as  witnesses,  the  requirements  of  the  law 
were  complied  with,  entitling  the  will  to  pro- 
bate, in  the  absence  of  fraud,  compulsion,  or 
other  improper  conduct. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
voL  49,  Wills,  8§  711,  714.] 


Appeal  from  Circuit  Court,  Will  County; 
Dorrance  Dibell,  Judge. 

Petition  by  James  W.  Owen  for  the  pro- 
bate of  the  will  of  William  B.  Owen,  de- 
ceased, In  which  Marguerite  Palmer  and  an- 
other, minors,  by  their  guardian  ad  litem, 
David  Palmer,  appeared.  From  a  decree  of 
the  circuit  court  admitting  the  will  to  pro- 
bate rendered  on  appeal  of  the  probate  court 
admitting  It  to  probate,  the  guardian  ad  litem 
appeals.  Affirmed. 

Ernest  Severy  and  John  H.  Savage,  for 
appellants,   Knox  &  Akin,  for  appellees. 

FARMER,  J.  William  B.  Owen  died  tes- 
tate In  Will  county,  111.,  in  November,  1908. 
In  December  following,  what  purported  to  be 
his  last  will  and  testament  disposing  of  his 
property,  real  and  personal,  was  filed  with  tBe 
clerk  of  the  probate  court,  and  James  W. 
Owen,  one  of  the  persons  named  In  the  will 
as  executor,  filed  a  petition  In  that  court  ask- 
ing that  the  will  be  admitted  to  probate  and 
for  letters  testamentary.  Upon  a  hearing  on 
the  petition  the  will  was  admlted  to  probate, 
and  from  the  order  admitting  it  Marguerite 
and  Antoinette  Palmer,  minor  children  of  a 
deceased  daughter  of  the  testator,  by  their 
guardian  ad  litem,  appealed  to  the  circuit 
court  of  Will  county.  Upon  a  hearing  In  the 
circuit  court  an  order  and  decree  were  en- 
tered admitting  the  will  to  probate  and  direct- 
ing the  clerk  of  that  court  to  certify  said  or- 
der to  the  probate  court,  and  the  appellant 
has  prosecuted  a  further  appeal  to  this  court. 

The  will  appears  to  have  been  written  on 
nine  sheets  of  paper.  The  will  proper,  with 
the  signature  of  testator,  was  written  on 
the.  first  eight  sheets,  and  the  ninth  sheet 
contained  the  attestation  clause,  signed  by 
the  witnesses,  William  Cleveland  and  Amelia 
M.  Cleveland,  his  wife.  The  will  Is  shown 
by  the  evidence  to  be  in  the  handwriting 
of  Miss  Belle  Owen,  a  daughter  of  the 
testator  and  one  of  the  beneficiaries  under 
his  will.  It  is  dated  Just  above  the  signa- 
ture of  the  testator,  March  7,  1902.  The 
attestation  clause  signed  by  the  witnesses  is 
not  dated.  William  Cleveland  testified  be 
remembered  signing  the  will  as  a  witness  in 
the  year  1902,  but  thinks  it  was  not  on  the 
day  the  will  bears  date.  lie  further  testified 
the  testator  signed  the  will  In  the  presence 
of  himself  and  his  wife  and  requested  them 
to  sign  it  as  witnesses ;  that  he  showed  them 
the  document  and  told  them  It  would  not  be 
necessary  for  them  to  read  the  whole  of  it, 
but  that  they  could  read  enough  of  it  to  know 
that  it  was  his  will.  And  the  witness  testi- 
fied he  did  do  that,  and  afterwards  the  testa- 
tor signed  it  In  the  presence  of  the  witness 
and  his  wife,  whereupon,  at  the  request  of 
the  testator  and  in  his  presence,  witness  and 
his  wife  subscribed  their  names  to  the  will 
as  witnesses.  Witness  testified  that  the 
sheets  upon  which  the  will  was  written  were 
fastened  together  In  some  manner— Just  how 
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he  could  not  remember — and  that  the  testator 
turned  the  leaves  back,  one  after  the  other. 
He  did  not  examine  all  the  sheets,  but  says 
he  did  examine  the  last  two,  and  that  those 
two  sheets  of  the  will  as  admitted  to  probate 
were  the  same  sheets  he  examined  when  he 
signed  the  will.  Mrs.  Cleveland's  testimony 
as  to  the  circumstances  of  signing  the  will  as 
a  witness  was  substantially  the  same  as  that 
of  her  husband.  Both  testified  the  testator 
was  of  sound  mind  and  memory,  and  Mrs. 
Cleveland  says  he  turned  the  pages  of  the 
will  over  for  them  to  see  that  It  was  his  will ; 
that  the  pages  were  fastened  together,  and 
she  did  not  examine  all  of  them,  but  did  ex- 
amine the  first  two  and  the  last  one  suffi- 
ciently to  be  able  to  testify  that  they  formed 
the  same  pages  of  the  will  as  probated.  She 
also  testified  she  did  not  sign  the  will  as  a 
witness  on  the  day  it  bore  date,  March  7, 
1902,  and  was  unable  to  give  the  exact  date 
at  which  she  did  sign  it 

Counsel  for  appellant  say  the  sheets  upon 
which  the  will  was  written  were  not  all 
uniform  in  texture  and  finish,  and  from  this 
circumstance,  and  the  further  fact  that  the 
witnesses  to  the  bill  were  unable  to  Identify 
every  sheet  of  It  as  being  the  same  paper  the 
testator  signed  and  they  witnessed  as  his  will, 
It  Is  contended  probate  should  have  been  de- 
nied, because  they  say  the  proof  doeB  not 
show  that  the  Instrument  sought  to  be  pro- 
bated is  the  whole  Instrument  acknowledged 
and  executed  by  the  testator  as  his  will.  It 
is  true,  as  counsel  contend,  that  It  is  possible, 
where  a  will  is  written  on  separate  sheets 
of  paper,  loosely  fastened  together,  that  one 
or  more  sheets  might  be  removed  and  others 
substituted  but  the  possibility  of  this  being 
done  Is  not  sufficient  to  justify  denying  the 
admission  of  a  will  to  probate.  It  is  not 
necessary  to  the  validity  of  a  will  that  it 
should  be  all  written  on  one  sheet  of  paper. 
AH  that  is  required  is  that  the  whole  will 
shall  be  in  the  presence  of  the  witnesses  when 
attested  by  them.  Harp  v.  Parr,  168  111.  459, 
48  N.  E.  113.  Neither  is  it  required  that  the 
witnesses  to  a  will  should  read  it  or  examine 
It  with  such  care  as  to  be  able,  upon  an  ap- 
plication to  admit  It  to  probate,  to  say  that  all 
the  pages  or  clauses  of  the  proposed  will  were 
the  pages  and  clauses  signed  by  the  testator 
and  attested  by  them.  It  Is  not  required  that 
the  subscribing  witnesses  shall  know  that  the 
Instrument  is  a  will.  Webster  v.  Yorty,  194 
111.  408,  62  N.  E.  907.  The  proof  shows  the 
testator  declared  to  the  witnesses  that  the 
paper  was  his  will ;  that  he  signed  It  In  their 
presence,  and  at  his  request  and  in  his  pres- 
ence they  each  attached  their  signatures  to  it 
as  witnesses.  This  was  a  compliance  with 
the  requirements  of  the  law  and  entitled  the 
will  to  be  admitted  to  probate,  in  the  absence 
of  proof  of  "fraud,  compulsion  or  other  lm< 
proper  conduct"  In  the  execution  of  the  will. 
No  such  proof  was  made  in  this  case,  and 
without  adverting  further  to  the  testimony  It 
Is  sufficient  to  say  that  we  have  read  it  all, 


and  there  Is  no  evidence  In  this  record  that 
would  have  justified  the  court  in  denying  ad- 
mission of  the  will  to  probate. 

The  judgment  of  the  circuit  court  Is  there- 
fore affirmed. 

Judgment  affirmed. 


(229  111.  139) 

AHLFIBLD  et  al.  v.  CURTIS  et  al. 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  Wills— Construction— Estate  Devised— 
Base  Fee. 

Testatrix  devised  her  real  estate  to  her 
daughter,  then  to  her  "heirs,"  but  if  the  daugh- 
ter should  die  leaving  "no  heirs  of  her  own," 
then  the  laud  should  be  sold  and  the  money  di- 
vided Into  equal  parts,  to  be  paid  to  others. 
Another  clause  made  the  daughter  executrix. 
Held,  that  the  word  "heirs"  in  the  first  clause 
was  used  in  its  legal  technical  sense  to  mean 
all  persons  who  would  succeed  to  the  estate  in 
case  of  intestacy,  but  that  the  fee  which  would 
have  been  conveyed  by  such  clause  was  limited 
by  the  subsequent  provision  that,  if  the  daughter 
should  die  leaving  no  "heirs  of  her  own."  the 

Eroperty  should  be  sold,  etc.,  and,  the  daughter 
aving  been  named  as  executrix,  the  death  con- 
templated was  one  occurring  at  any  time,  and 
not  necessarily  before  the  death  of  the  testatrix, 
so  that  the  daughter  took  a  base  fee. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1351-1359,  1514-1518.] 

2.  '  Estates  —  Base  Fee  —  Distinction  from 
Life  Estate. 

A  base  fee  is  distinguished  from  a  life  es- 
tate, in  that  such  fee  may  last  forever  in  case 
the  first  taker  dies  leaving  a  child  or  children 
entitled  to  take  under  the  will,  but  is  liable  to 
be  terminated  by  the  death  of  such  first  taker 
without  leaving  a  child  or  children,  while  a  life 
estate  terminates  absolutely  on  the  death  of  the 
life  tenant. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estates,  8  6.] 

Error  to  Circuit  Court,  Edwards  County; 
J.  R.  Creighton,  Judge. 

Bill  by  Frank  Curtis  and  another  against 
Samuel  Ahlfield  and  others,  for  the  sale  of 
certain  lands  and  the  distribution  of  the  pro- 
ceeds. From  a  decree  in  favor  of  complain- 
ants, defendants  bring  error.  Affirmed. 

Hannah  Ryan,  a  widow,  was  the  owner  of 
certain  real  estate  situated  In  Edwards  coun- 
ty, 111.  On  October  4,  1904,  she  executed  her 
last  will  and  testament,  which  is  as  follows: 

"In  the  name  of  God,  Amen.  I,  Hannah 
Ryan,  of  Black,  in  the  county  of  Edwards 
and  State  of  Illinois,  being  of  sound  mind 
and  memory  and  considering  the  uncertainty 
of  this  frail  and  transitory  life,  do  therefore 
make,  ordain  and  publish  and  declare  this  to 
be  my  last  will  and  testament. 

"First.  I  order  and  desire  that  my  execu- 
tor hereinafter  named  pay  all  my  just  debts 
and  funeral  expenses  as  soon  after  my  de- 
cease as  conveniently  may  be. 

"Second.  After  the  payment  of  such  fu- 
neral expenses  and  debts,  I  give,  devise  and 
bequeath  to  my  daughter,  Anna  M.  Ryan,  all 
my  real  estate,  then  to  her  heirs,  described: 
East  half,  south-east  quarter  of  section  (5) 
five,  and  the  east  half  north-east  quarter  of 
section  (5)  five,  all  In  township  one  (1)  south. 
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range  (10)  east,  containing  10ft"/i*t  acres, 
In  Edwards  county,  Illinois,  more  or  less. 
If  my  daughter  should  die  leaving  no  heirs  of 
her  own,  then  I  wish  the  real  estate  to  be 
sold  and  the  money  divided  Into  two  equal 
parts,  and  one  part  to  go  to  Minnie  Ek  Ryan 
and  Mary  B.  Ryan,  daughters  of  my  former 
husband,  the  other  half  to  go  to  my  brothers, 
Frank  and  John  Curtis.  Both  sets  of  heirs 
shall  have  the  right  to  buy  the  others  out 

"Thirdly.  It  Is  my  wish  that  my  daughter 
shall  give  my  mother  a  comfortable  living 
during  her  natural  life  and  that  she  shall 
have  the  use  of  one  room  In  the  house  down- 
stain.  The  land  shall  not  be  sold  during  the 
lifetime  of  my  mother,  Mahala  Curtis.  The 
reason  that  I  do  not  give  to  the  other  heirs 
on  my  side  of  the  house  Is  that  they  got  their 
share  by  my  father  taking  them  to  raise. 

"Lastly,  I  make,  constitute  and  appoint  my 
daughter,  Anna  M.  Ryan,  to  be  executor  of 
this  my  last  will  and  testament,  hereby  re- 
voking all  former  wills  by  me  made. 

"In  witness  whereof  I  have  hereunto  sub- 
scribed by  name  and  affixed  my  seal  the 
fourth  day  of  October,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  four." 

The  will  was  properly  executed  and  duly 
attested.  The  testatrix  was  the  mother  of 
one  child,  Anna  M.  Ryan,  the  devisee,  then 
about  17  years  of  age,  who  was  unmarried 
and  lived  with  her  mother.  The  testatrix  died 
January  10, 1905,  leaving  Anna  M.  Ryan  sur- 
viving her.  The  will  was  admitted  to  probate 
March  6,  1906,  and  Anna  M.  Ryan  was  ap- 
pointed executrix.  On  April  5,  1905,  Anna 
M.  Ryan  married  Samuel  Ahlfleld,  one  of  the 
plaintiffs  In  error,  and  she  died  Intestate 
March  1,  1906,  leaving  surviving  her  no  chil- 
dren or  descendants  of  children.  Mahala 
Curtis,  one  of  the  beneficiaries  under  the  will, 
died  October  15,  1908.  John  Curtis  and 
Frank  Curtis  are  brothers  of  the  testatrix, 
and  Minnie  B.  Ryan  (now  Drummet)  and 
Mary  B.  Ryan  (now  Canninke)  are  the  daugh- 
ters of  a  former  husband  of  the  testatrix  and 
are  half  sisters  of  Anna  M.  Ahlfleld  (nee 
Ryan),  deceased.  Clarence  Walter,  one  of  the 
plaintiffs  in  error,  is  the  son  and  only  heir  at 
law  of  a  deceased  sister  of  Anna  M.  Ahlfleld 
(nee  Ryan).  John  Curtis  and  Frank  Curtis, 
two  of  the  parties  named  In  the  last  will 
and  testament  of  Hannah  Ryan,  filed  a  bill  In 
chancery  In  the  Edwards  county  circuit  court, 
at  the  November  term,  1906,  praying  that  the 
lands  described  in  the  will  be  sold  and  the 
proceeds  distributed  among  John  Curtis, 
Frank  Curtis,  Minnie  B.  Drummet  (nee  Ry- 
an), and  Mary  Canninke  (nee  Ryan).  Sam- 
uel Ahlfleld  and  Clarence  Walter  were  made 
parties  defendant  to  the  MIL  The  bill  al- 
leges that  plaintiffs  In  error  claimed  some  In- 
terest In  the  land  devised  by  the  will,  but 
that,  as  a  matter  of  fact,  they  had  no  Inter- 
est in  or  title  to  the  land.  At  the  April  term, 
1907,  of  the  circuit  court  plaintiffs  In  error 
filed  their  special  demurrer  to  the  bill,  al- 
leging therein  that  by  the  terms  of  the  will 
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of  Hannah  Ryan,  John  Curtis,  and  Fr^ak 
Curtis  derived  no  Interest  in  the  land  devised. 
The  demurrer  was  overruled  by  the  court, 
and  plaintiffs  In  error  elected  to  -stand  by 
their  demurrer.  The  bill  was  therefore  tak- 
en pro  confesso  against  them,  and  a  decree 
entered  directing  a  sale  of  the  land  devised 
and  a  division  of  the  proceeds  among  the 
defendants  In  error.  Plaintiffs  in  error  ex- 
cepted to  the  ruling  of  the  court,  and  by  writ 
of  error  have  brought  the  record  to  this  court 
for  review. 

I.  W.  Ibbotson  and  H.  J.  Strawn,  for  plain- 
tiffs in  error.  Carroll  0.  Boggs  and  J.  M. 
Campbell,  for  defendants  in  error. 

VIOKERS,  J.  (after  stating  the  facts  as 
above).  The  only  question  Involved  In  this 
case  that  requires  discussion  relates  to  the 
construction  to  be  given  to  the  second  clause 
of  the  testatrix's  will.  That  clause,  omitting 
formal  and  descriptive  parts,  reads  as  fol- 
lows: "I  give,  devise  and  bequeath  to  my 
daughter,  Anna  M.  Ryan,  all  my  real  estate, 
then  to  her  heirs.  *  *  *  If  my  daughter 
should  die  leaving  no  heirs  of  her  own,  then 
I  wish  the  real  estate  to  be  sold  and  the  mon- 
ey divided  in  two  equal  parts,  and  one  part 
to  go  to  Minnie  B.  Ryan  and  Mary  B.  Ryan, 
daughters  of  my  former  husband,  and  the  oth- 
er half  to  go  to  my  brothers,  Frank  and  John 
Curtis.  Both  sets  of  heirs  shall  have  the 
right  to  buy  the  others  out"  The  word 
"heirs'*  in  the  sentence,  "I  give,  devise  and 
bequeath  to  my  daughter,  Anna  M.  Ryan,  all 
my  real  estate,  then  to  her  heirs,"  is  used  In 
Its  legal,  technical  sense,  and  means  all  those 
persons  who  would  succeed  to  the  estate  in 
case  of  Intestacy.  The  effect  of  this  clause 
Is  to  vest  a  fee-simple  title  In  the  devisee,  An- 
na M.  Ryan.  By  the  subsequent  clause,  "If 
my  daughter  should  die  leaving  no  heirs  of 
her  own,"  etc.,  the  fee  previously  devised  Is 
made  to  depend  on  a  condition  which  may  or 
may  not  happen.  If  she  dies  leaving  a  child 
or  children,  which  is  the  evident  meaning  of 
the  words  "heirs  of  her  own,"  the  fee  devis- 
ed to  her  passes  to  such  child  or  children. 
If,  however,  she  dies  leaving  no  child  or  chil- 
dren, then  the  devise  over  of  the  remainder 
takes  effect  and  the  fee  to  the  first  devisee 
comes  to  an  end  and  Is  determined.  The  es- 
tate of  Anna  M.  Ryan  was  therefore  a  base 
or  determinable  fee.  Such  an  estate  Is  dis- 
tinguishable from  a  life  estate,  In  that  It 
might  last  forever  In  case  the  first  taker  dies 
lea  vug  a  child  or  children,  but  It  is  liable  to 
be  terminated  by  her  death  without  leaving 
such  child  or  children.  Anna  M.  Ryan  hav- 
ing died  without  leaving  a  child  or  children, 
the  devise  over  took  effect,  and  appellants, 
who  claim  as  her  collateral  heirs,  have  ne 
interest  in  the  estate  In  question. 

Plaintiffs  In  error  do  not  seriously  contend 
that  the  word  "heirs"  In  the  second  clause  of 
this  will  should  receive  its  technical  meaning, 
but  conceding,  as  they  seem  to  do,  that  such 
Is  the  proper  construction  of  that  word  a* 
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employed  by  the  testatrix  In  the  second  clause 
of  her  will  above  set  out,  It  Is  Insisted  that 
the  clause,  "if  my  daughter  should  die  leav- 
ing no  heirs  of  her  own,  then  I  wish  the  real 
estate  to  be  sold,"  etc.,  refers  to  the  death  of 
the  primary  devisee  prior  to  the  death  of  the 
testatrix;  hence  the  gift  over  was  substitu- 
tionary and  dependent  upon  the  death  of  the 
primary  devisee  in  the  lifetime  of  the  testa- 
trix and  was  designed  to  prevent  a  lapse, 
and  that,  since  Anna  M.  Ryan  survived  the 
testatrix,  her  estate  became  a  fee  simple  and 
descended  to  her  heirs.  This  court  has  had 
occasion  to  construe  similar  clauses  In  wills 
often,  and  the  rule  may  be  regarded  as  well 
established  that  when  the  death  of  the  first 
taker  is  coupled  with  circumstances  which 
may  or  may  not  take  place,  as,  for  Instance, 
death  under  age  or  without  children,  the  de- 
vise over,  unless  controlled  by  other  provi- 
sions of  the  will,  takes  effect,  according  to 
the  ordinary  and  general  meaning  of  the 
words,  upon  the  death,  under  the  circum- 
stances Indicated,  at  any  time,  whether  be- 
fore or  after  the  death  of  the  testator.  Sum- 
mers v.  Smith,  127  111.  645,  21  N.  E.  191; 
Smith  v.  KImbell,  153  111.  368.  38  N.  E.  1020; 
Bradsby  v.  Wallace,  202  111.  239, 66  N.  E.  1088; 
Fifer  v.  Allen,  81  N.  E.  1105.  .In  the  case  at 
bar  It  Is  clear  that  the  testatrix  contemplated 
that  her  daughter  would  survive  her.  She  Is 
made  executrix  of  the  will,  and  certain  duties 
are  enjoined  upon  her  In  respect  to  furnish- 
ing the  mother  of  the  testatrix  with  a  home, 
etc.,  clearly  indicating  that  the  death  of  the 
devisee  meant  a  death  after  the  death  of  the 
testatrix.  Anna  M.  Ryan  died  after  the 
death  of  the  testatrix,  leaving  no  children. 
Her  estate  in  the  lands  devised  thereby  ter- 
minated and  the  devise  over  took  effect. 
There  was  therefore  no  error  In  overruling 
the  demurrer  of  Ahlfleld  and  Walter  to  the 
bill  of  defendants  In  error. 

The  decree  of  the  circuit  court  of  Edwards 
county  should  be,  and  is  accordingly,  af- 
firmed. 

Decree  affirmed. 


(229  III.  155) 

SMITH  et  al.  v.  CLAUSSEN  PARK  DRAIN- 
AGE AND  LEVEE  DIST. 

(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Statutes— Effect  of  Partial  Invalidity. 

The  main  purpose  of  the  levee  and  drain- 
age act  of  1879  being  to  provide  for  the  con- 
struction, reparation,  and  protection  of  drains, 
ditches,  and  levees,  and  for  the  organization 
of  drainage  districts,  a  public  purpose,  the  fact 
that  the  provisions  of  the  act  relating  to  the 
method  of  ascertaining  damages  for  the  taking 
of  land  are  invalid  does  not  invalidate  the  whole 
act. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  58,  62.] 

2.  Eminent  Domatn— Authority  to  Exer- 
cise—Drainage Districts. 

Though  the  levee  and  drainage  act  of  1879 
docs  not  authorize  a  district  organized  thereun- 
der to  exercise  the  power  of  eminent  domain 
under  the  general  law,  it  .may  do  so ;  it  being 


organized  to  carry  out  "a  public  purpose,**  to  do 
"a  public  work.'* 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §S  31,  32.] 

3.  Drains— Drainage  District— Organiza- 
tion—Collateral  Attack. 

The  legality  of  the  organization  of  a  drain- 
age district  cannot  be  collaterally  attacked  in 
condemnation  proceedings  by  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Drains,  8  54.] 

4.  Same— Attempt  to  Agree  on  Compensa- 
tion—Evidence. 

Evidence  in  condemnation  proceedings  by 
a  drainage  district  held  sufficient  to  show  a 
prior  attempt  by  the  district  to  agree  with  the 
landowners  as  to  the  compensation. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  533.] 

5.  Same— Necessity  of  Property  for  Pub- 
lic Use. 

Where  the  use  for  which  land  is  sought  to 
be  condemned  is  one  for  which  the  statute  gives 
the  right  to  condemn,  the  court  will  inquire  into 
the  extent  to  which  the  property  is  necessary 
for  such  use  only  when  it  appears  that  the 
quantity  of  land  taken  is  grossly  in  excess  of 
the  amount  necessary  therefor. 

6.  Same— Objections. 

The  question  of  the  abuse  of  the  power  of 
eminent  domain,  by  taking  a  quantity  of  prop- 
erty grossly  in  excess  of  that  necessary  for 
the  public  use,  must  be  presented  to  the  court 
as  a  preliminary  question  going  to  the  right 
to  condemn  the  property  for  such  use. 

7.  Same— Definiteness  of  Plans  and  Spec- 
ifications. 

Where  the  contention  of  the  landowners 
in  condemnation  proceedings  by  a  drainage  dis- 
trict was  merely  that  more  definite  plans  and 
specifications  were  necessary  to  enable  them  to 
determine  the  damage  to  land  not  taken,  the 
motion  therefor  was  properly  denied;  the  pro- 
files and  maps,  with  the  evidence  introduced 
on  the  preliminary,  being  sufficient  to  give  in- 
formation of  the  width,  depth,  and  course  of  the 
ditch,  and  also  as  to  the  quantity  of  dirt  to 
be  removed,  where  it  would  be  placed,  and  the 
height  of  embankments. 

8.  Same— Description  of  Property. 

The  description  in  the  petition  in  condem- 
nation proceedings  of  the  land  taken  is  suffi- 
cient, when,  with  it  and  the  map  made  an 
exhibit  to  it,  a  surveyor  could  definitely  locate 
it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  515,  516.] 

9.  Same— Damages  —  Evidence  —  Stipula- 
tions. 

On  the  questions  of  damages  for  condem- 
nation by  a  drainage  district,  a  stipulation  by 
it  to  construct  and  maintain  a  bridge  over  the 
ditch  is  admissible. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §  542.] 

Appeal  from  Kankakee  County  Court;  A. 
W.  Deselm,  Judge. 

Condemnation  proceedings  by  the  Claussen 
Park  Drainage  and  Levee  District  against 
Thomas  Smith  and  others.  From  the  judg- 
ment defendants  appeal.  Affirmed. 

This  Is  an  appeal  from  a  judgment  of  the 
county  court  of  Kankakee  county  In  a  pro- 
ceeding to  condemn  lands,  instituted  by  the 
Claussen  Park  Drainage  and  Levee  District^ 
against  Thomas  Smith,  Harriet  Smith,  Thom- 
as Daily,  and  others.  The  proceeding  waa 
commenced  by  the  drainage  and  levee  district 
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against  the  landowners  for  the  purpose  of  ac- 
quiring certain  land  for  ditches  and  drains. 
The  petition  was  filed  on  the  9th  day  of  Feb- 
ruary, 1907,  and  avers  that  petitioner  is  a 
body  politic,  incorporated  and  organized  un- 
der the  act  of  the  Legislature  of  the  state  of 
Illinois  entitled  "An  act  to  provide  for  the 
construction,  reparation  and  protection  of 
drains,  ditches  and  levees  across  the  lands  of 
others,  for  agricultural,  sanitary  and  mining 
purposes,  and  to  provide  for  the  organization 
of  drainage  districts,"  and  alleges  that  the 
district  was  duly  Incorporated  and  establish- 
ed on  the  8th  day  of  October,  1906 ;  that  the 
drains  and  ditches  are  upon  and  across  the 
lands  and  premises  described  in  the  petition 
and  exhibit;  and  that  the  said  lands  are 
necessary  for  the  construction,  maintenance, 
and  the  proper  drainage  of  the  lands  within 
the  boundaries  of  the  said  drainage  district 
The  petition  Is  in  conformity  with  the  re- 
quirements of  the  eminent  domain  law.  Ap- 
pellants each  filed  cross-petitions,  claiming 
damages  to  lands  not -taken,  and  charged  the 
necessity  of  bridges  In  order  to  enable  the 
owners  to  use  the  land.  Upon  a  preliminary 
hearing  it  was  stipulated  that  the  lands 
sought  to  be  taken  were  owned  by  appellants. 
The  final  order  and  judgment  of  the  county 
judge  of  October  8,  1906,  decreeing  the  es- 
tablishment of  the  appellee  as  a  drainage 
district  pursuant  to  the  statute,  was  intro- 
duced. Appellants  also  introduced,  as  pre- 
liminary proof,  exhibits  and  plats  of  the  pro- 
posed ditches  and  drains,  and  the  testimony 
of  witnesses  as  to  the  character  of  the  ditch- 
es, drains,  etc.,  and  the  necessity  therefor, 
and  in  explanation  of  the  plats,  specifications, 
and  profiles ;  also,  evidence  as  to  the  failure 
of  appellee  to  agree  with  appellants  as  to  the 
compensation.  At  the  close  of  the  evidence 
on  the  preliminary  hearing  the  landowners 
filed  a  motion  to  dismiss  the  petition,  alleg- 
ing that  no  legal  right  to  condemn  had  been 
shown;  that  the  petitioner  had  not  shown 
that  it  was  legally  incorporated,  and  alleging 
that  it  was  not  seeking  to  take  the  lands  for 
the  uses  and  purposes  recognized  by  the  emi- 
nent domain  act  This  motion  was  overruled 
by  the  court  A  jury  was  impaneled  to  assess 
damages,  and  at  the  conclusion  of  the  hearing 
returned  a  verdict  assessing  the  damages  of 
Thomas  Smith  at  $212.55  and  Harriet  M. 
Smith  at  $106.60  for  lands  taken,  and  finding 
that  as  to  each  of  these  there  were  no  dam- 
ages to  land  not  taken.  The  jury  allowed  to 
Thomas  Daily  $413.25  for  lands  taken  and 
$138.40  damages  to  land  not  taken.  The  land- 
owners filed  a  motion  for  new  trial,  which 
was  overruled.  The  landowners  excepted 
and  bring  this  cause  to  this  court  by  appeal, 
assigning  as  error  that  the  trial  court  erred 
in  overruling  the  motion  to  dismiss  the  peti- 
tion, admitting  Improper  evidence,  In  giving 
instructions,  in  finding  that  appellee  had  the 
right  to  condemn  lands,  in  denying  motion 
for  new  trial,  and  in  rendering  judgment  on 
the  verdict. 


Small  &  Brock  and  Smith  &  Marcotte,  for 
appellants.  W.  G.  Brooks  and  Bert  L.  Coop- 
er, for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  First  The  motion  to  dismiss  attacks 
the  jurisdiction  of  the  court ;  appellants  con- 
tending that  certain  provisions  of  the  drain- 
age and  levee  act  which  have  heretofore  been 
decided  to  be  in  violation  of  the  Constitution, 
and  therefore  Invalid,  bear  such  relation  to 
the  other  provisions  of  the  act  as  to  Invalid- 
ate the  whole  of  the  act  and  the  contention 
being  that  if  the  whole  act  Is  void  then  the 
appellee  has  no  legal  existence,  and  hence  no 
right  to  maintain  this  proceeding.  It  is  an 
established  rule  that  where  a  statute  is  pass- 
ed to  accomplish  a  single  object  and  some  of 
Its  provisions  are  void,  the  whole  act  must 
fail  unless  sufficient  remains  to  accomplish 
the  object  without  the  aid  of  the  invalid  por- 
tion; that  is,  if  the  part  of  a  statute  that 
is  held  to  be  unconstitutional  is  so  mutually 
connected  with  the  other  parts  of  the  statute 
that  the  object  of  the  whole  act  fails  if  de- 
prived of  the  invalid  portion,  then  the  whole 
act  is  invalid.  People  v.  Olsen,  204  111.  494, 
68  N.  B.  376.  This  court  held  in  Wabash 
Railroad  Co.  v.  Coon  Run  Drainage  &  Levee 
District,  194  I1L  310,  62  N.  E.  679.  that  the 
provisions  of  section  16  of  the  levee  act  of 
1879  (Laws  1879,  p.  125),  in  so  far  as  they  au- 
thorized the  court  to  impanel  a  jury  in  drain- 
age proceedings  without  notice  to  or  partici- 
pation by  the  owners  of  the  land  condemned, 
were  in  violation  of  section  13  of  article  2 
and  section  14  of  article  11  of  the  Constitu- 
tion, and  also  that  the  course  of  proceeding  di- 
rected by  section  17  of  that  act  (page  126)  in 
determining  compensation  is  not  the  Judicial 
ascertainment  of  such  compensation,  as  con- 
templated by  the  constitutional  provisions 
bearing  on  the  subject  and  that  such  sec- 
tions, In  that  respect  were  in  violation  of 
the  Constitution,  Inoperative,  and  void.  In 
J u vlna  11  v.  Jamesburg  Drainage  District  204 
111.  106,  68  N.  E.  440,  we  held  that  the  part 
of  section  37  (page  131)  of  the  drainage  act 
of  1879,  as  amended  in  1885  (Laws  1885,  p. 
124),  which  provides  that  "when  the  court  so 
orders"  the  commissioners  may  assess  dam- 
ages and  benefits  in  lieu  of  a  jury,  to  be  in 
violation  of  section  18  of  article  2  of  the  Con- 
stitution, which  requires  compensation  for 
private  property  taken  or  damaged  for  public 
use  to  be  ascertained  by  a  jury.  And  these 
decisions  are  followed  by  this  court  in  Michi- 
gan Central  Railroad  Co.  v.  Spring  Creek 
Drainage  District  215  111.  501,  74  N.  E.  696, 
where  it  is  said:  "There  are  two  methods 
provided  under  the  drainage  act  for  estimat- 
ing benefits  and  damages.  One  is  by  a  jury, 
as  provided  In  sections  16,  17,  19,  20,  and  21, 
and  the  other  by  commissioners,  as  provided 
In  section  37.  Both  methods  have  been  con- 
demned by  this  court  as  unconstitutional  and 
void.  The  only  legal  method  by  which  a 
property  owner  can  be  deprived  of  his  proper- 
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ty  for  public  use  Is  by  having  his  damages 
assessed  by  a  jury  duly  selected,  Impaneled, 
and  sworn  and  acting  under  the  direction  of 
a  court  of  competent  jurisdiction."  These 
cases  hold  that  In  so  far  as  the  levee  and 
drainage  act  purports  to  provide  a  method  of 
fixing  compensation  for  land  taken  It  is  un- 
constitutional, because  where  it  provides  for 
a  jury  It  does  not  require  that  the  landowner 
shall  be  made  a  party  to  the  proceeding  or 
receive  any  notice;  and  the  other  provision 
is  that  such  estimate  shall  be  made  by  the 
commissioners,  both,  In  effect,  depriving  the 
landowner  of  the  right  to  have  his  damages 
estimated  by  a  Jury  duly  selected,  Impaneled, 
and  sworn.  These  cases  have  the  effect  of 
Invalidating  this  act  only  In  so  far  as  it  pur- 
ports to  provide  a  method  of  fixing  compensa- 
tion or  estimating  the  damages  due  to  the 
owners  of  private  property  which  may  be  tak- 
en for  the  public  use  of  the  district  As  in- 
dicated by  its  title,  the  drainage  and  levee 
law  Is  "An  act  to  provide  for  the  construc- 
tion, reparation  and  protection  of  drains, 
ditches  and  levees  across  the  lands  of  others, 
for  agricultural,  sanitary  and  mining  pur- 
poses, and  to  provide  for  the  organization  of 
drainage  districts."  The  invalid  portions  of 
this  act  are  not  so  mutually  connected  with 
the  other  provisions  that  the  object  and  pur- 
pose of  the  statute  Is  defeated  without  the 
invalid  provision*  The  main  purpose  of  the 
Legislature  In  enacting  this  statute  was  to 
provide  for  the  construction,  reparation,  and 
protection  of  drains,  ditches,  and  levees  and 
for  the  organization  of  drainage  districts. 
This  Is  a  public  purpose,  and  the  fact  that 
the  provisions  of  the  act  relating  to  the  meth- 
od of  ascertaining  damages  may  be  invalid 
does  not  Invalidate  the  whole  of  the  statute. 
The  provisions  of  the  statute  other  than  those 
referred  to  are  complete  and  enforceable  In 
connection  with  the  eminent  domain  law  with- 
out the  invalid  portions,  and  hence  the  posi- 
tion of  the  appellants  that  the  whole  of  the 
act  is  unconstitutional  cannot  be  sustained. 

Second.  It  is  contended,  also,  that  there 
is  nothing  contained  in  the  levee  and  drain- 
age act  of  1879  authorizing  drainage  dis- 
tricts organized  thereunder  to  exercise  the 
right  of  eminent  domain  under  the  general 
law.  In  Hutchins  v.  Vandalia  Levee  Dis- 
trict, 217  111.  561,  75  N.  B.  354,  this  court 
said  that,  after  the  Vandalia  levee  and  drain- 
age district  had  been  organized,  It  bad  the 
power  to  proceed,  under  the  eminent  domain 
act,  by  an  original  proceeding  to  condemn  the 
property,  citing  Cleveland,  Cincinnati,  Chica- 
go &  St  Louis  Railway  Co.  v.  Polecat  Drain- 
age District  213  111.  83,  72  N.  E.  684.  .It  is 
clear  that  the  statute  embraces  drainage  dis- 
tricts; that  such  a  district  has  the  right  to 
Invoke  the  aid  of  the  provisions  of  the  act 
for  the  reason  that  it  is  organized  to  carry 
out  "a  public  purpose,"  to  do  "a  public  work." 
The  Improvement  and  benefit  to  be  deriv- 
ed therefrom  are  public*  in  their  character. 
There  Is  no  reason  for  denying  the  right  of 


eminent  domain  to  such  drainage  and  levee 
district,  and  this  court,  by  the  decisions  cited 
supra,  has  decided  that  the  right  exists  in 
the  drainage  district  to  Invoke  the  aid  of  the 
eminent  domain  statute.  These  cases  have 
been  reaffirmed  in  City  of  Jollet  v.  Drainage 
District  222  111.  441,  78  N.  E.  83G,  and  People 
v.  Munroe,  227  111.  604,  81  N.  E.  704. 

Third.  Appellants  contend  that  the  evi- 
dence does  not  show  that  appellee  is  entitled 
to  exercise  the  right  of  eminent  domain  un- 
der the  general  statute.  The  final  order  of 
the  county  court  decreeing  the  establishment 
of  appellant  as  a  drainage  district  is  In  evi- 
dence, and  this  final  order  of  the  court  was 
In  conformity  with  the  requirements  of  the 
statute  in  this  respect  The  appellants  filed 
a  cross-petition  here,  asking  for  damages  to 
lands  not  taken.  The  appellee  was  organized 
under  the  drainage  and  levee  act  and  had 
complied  with  the  provisions  of  the  eminent 
domain  act  The  position  of  appellantB 
seems  to  be  that  this  drainage  district  was 
not  legally  organized.  In  Cleveland,  Cincin- 
nati, Chicago  &  St  Louis  Railway  Co.  v. 
Polecat  Drainage  District,  supra,  this  court 
said  (page  86  of  213  111.,  page  685  of  72  N. 
E.):  "The  question  whether  the  appellee 
drainage  district  had  been  legally  organized 
did  not  and  could  not  arise  in  th«  proceed- 
ing for  the  condemnation  of  a  right  of  way 
for  the  ditch  across  the  lands  of  the  appel- 
lant company.  A  petition  to  the  Coles  coun- 
ty court  for  the  entry  of  an  order  creating 
the  district  and  a  final  decree  or  order  of 
said  county  court  establishing  the  district 
were  produced  in  evidence.  The  statute  In- 
vested the  county  court  of  that  county  with 
jurisdiction  to  entertain  petitions  for  the 
formation  of  drainage  and  levee  districts 
and  to  enter  final  orders  establishing  such 
districts.  Jurisdiction  and  power  were  there- 
fore vested  in  the  county  court  to  deter- 
mine whether  the  petition  bore  the  sig- 
natures of  the  requisite  number  of  qualified 
petitioners  and  was  in  other  respects  in  com- 
pliance with  the  statute.  Whether  It  cor- 
rectly exercised  such  power  or  jurisdiction 
could  not  be  considered  in  this  a  collateral 
proceeding.  •  •  •  The  legality  of  the  or- 
ganization of  a  drainage  and  levee  district 
can  be  attacked  and  brought  under  judicial 
review  only  in  a  direct  proceeding  by  quo 
warranto."  This  authority  meets  appellants' 
contention  on  this  point  and  further  com- 
ment is  unnecessary. 

Fourth.  It  is  urged  that  aopellee  failed 
to  prove  an  attempt  to  agree  with  appellants 
before  commencing  this  suit  This  contention 
raises  a  question  of  fact  The  record  dis- 
closes that  Robert  Strandstra,  one  of  the 
commissioners  of  the  district  on  November 
22,  1906,  called  on  the  appellants  Thomas 
Smith  and  Harriet  M.  Smith ;  that  he  spoke 
to  Harriet  M.  Smith  (who  Is  the  wife  of 
Thomas  Smith),  and  told  her  who  he  was, 
and  stated  that  his  business  was  to  see  her 
in  regard  to  the  land  Involved  and  wanted 
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to  make  a  settlement;  that  she  told  him  to 
see  her  husband;  that  thereupon,  In  the  pres- 
ence of  Mrs.  Smith,  he  spoke  to  Thomas 
Smith,  her  husband,  and  offered  him  $05 
per  acre  for  the  land;  that  Smith  answer- 
ed saying  he  wanted  $5,000.  This  witness 
states  that  he  made  each  of  the  Smiths  an 
offer  of  $65  per  acre,  and  it  appears  that 
such  sum  was  not  satisfactory  to  them ;  that 
the  appellants  were  demanding  $5,000  for  the 
land  taken.  On  the  same  day  this  commis- 
sioner called  on  appellant  Dally  and  offered 
Daily  $65  per  acre,  and  it  was  refused.  We 
are  satisfied  that  appellants  were  well  ad- 
vised of  the  place  and  location  of  the  land 
needed  and  substantially  the  amount  of  land 
to  be  taken ;  that  an  honest  effort  was  made 
by  appellee,  through  its  commissioner,  to  set- 
tle or  agree  upon  the  compensation  to  be 
paid ;  and  that  appellee  was  unable  to  agree 
with  appellants  for  the  reason  that  the  judg- 
ment of  the  commissioner  and  appellants  dif- 
fered as  to  the  value  of  the  land  to  be  taken. 
There  was  a  sharp  contest  as  to  the  amount 
of  damages.  In  Lake  Shore  &  Michigan 
Southern  Railway  Co.  v.  Baltimore  &  Ohio 
&  Chicago  Railroad  Co.,  149  111.  272,  37  N. 
E.  91,  where  the  sufficiency  of  the  proof  upon 
this  question  was  being  considered,  this  court, 
on  page  287  of  149  111.,  page  95  of  37  N.  E^ 
said:  "Even  where  there  is  no  direct  testi- 
mony as  to  the  truth  of  this  allegation  yet 
the  fact  that  there  is  a  vigorous  contest,  as 
there  is  here,  between  the  petitioning  corpo- 
ration and  the  owner  of  the  property  sought 
to  be  condemned,  both  on  the  original  and 
on  the  cross-petition,  is  evidence  of  an  ina- 
bility to  agree."  Substantially  the  same  lan- 
guage is  used  in  Ward  v.  Minnesota  &  North- 
western Railroad  Co.,  119  111.  287,  10  N.  B. 
365.  The  allegation  In  the  petition  that  the 
parties  were  unable  to  agree  as  to  the  com- 
pensation to  be  paid  is  fully  sustained  by  the 
evidence. 

Fifth.  It  is  urgei,  also,  that  appellee  did 
not  show  the  necessity  for  the  lands  sought 
to  be  taken.  The  right  of  eminent  domain, 
as  granted  by  the  statute,  Is  in  derogation  of 
the  common  law.  The  provisions  of  the  stat- 
ute are  moat  strictly  construed  against  one 
who  seeks  to  acquire  property  under  it  In 
order  to  warrant  the  taking  of  private  prop- 
erty it  must  appear  that  the  land  is  required 
for  a  public  use,  within  the  meaning  of  the 
statute,  and  the  proceeding  must  be  In  con- 
formity with  statutory  requirements.  When 
the  use  for  which  the  land  is  required  is  one 
for  which  the  statute  gives  the  right  to  con- 
demn, the  question  of  the  necessity  for  the 
land  Is  largely  left  to  the  determination  of 
the  corporation,  subject  to  the  right  of  judi- 
cial review  and  revision  for  an  abuse  of  the 
right.  An  abuse  of  the  right  of  eminent  do- 
main will  not  be  tolerated.  The  courts  re- 
serve the  power  to  deny  to  corporations  the 
right  to  invoke  the  aid  of  the  statute  of  emi- 
nent domain  to  deprive  private  citizens  of 
property  which  is  not  to  be  used  for  a  public 


purpose.  This  power  in  the  courts  will  not 
be  exercised  in  such  way  as  to  deny  to  those 
entitled  to  it  the  full  benefit  of  the  statute. 
If  the  court  finds  that  the  use  for  which  the 
property  Is  to  be  taken  is  a  public  one,  then 
the  court  will  not  inquire  Into  the  extent  to 
which  the  property  is  necessary  for  such  use 
unless  it  appears  that  the  quantity  of  prop- 
erty taken  is  grossly  in  excess  of  the  amount 
necessary  for  the  use.  The  question  of  such 
abuse,  however,  must  be  presented  to  the 
court  as  a  preliminary  question  going  to  the 
right  of  petitioner  to  condemn  such  property 
for  such  use.  Chicago,  Rock  Island  &  Pacific 
Railroad  Co.  v.  Town  of  Lake  Creek,  71  111. 
333;  Tedens  v.  Sanitary  District  of  Chicago, 
149  111.  87,  36  N.  E.  1033. 

Sixth.  Appellants  Insist  that  the  plans  and 
specifications  are  insufficient  It  is  argued 
that  the  insufficiency  of  plans  and  specifica- 
tions furnished  worked  injury  to  appellants, 
In  that  the  jury  were  unable  to  determine  the 
damage  to  land  not  taken.  We  have  carefully 
considered  the  record  on  this  question,  and  are 
of  the  opinion  that  the  profiles  and  maps,  in 
connection  with  the  evidence  Introduced  upon 
the  preliminary,  are  sufficient  to  furnish  in- 
formation to  appellants  of  the  width,  depth, 
and  course  of  the  ditch,  and  also  as  to  the 
quantity  of  dirt  to  be  removed,  where  It 
would  be  placed  and  the  height  of  embank- 
ments. Appellants  have  no  ground  for  com- 
plaint based  on  failure  to  furnish  to  them 
such  Information.  In  this  case  appellants 
did  not  claim  that  the  amount  of  land  sought 
to  be  taken  was  in  excess  of  the  amount  need- 
ed for  the  use  to  which  the  land  was  to  be 
subjected,  and  hence  Tedens  v.  Sanitary  Dis- 
trict of  Chicago,  supra,  is  no  authority  on 
this  point  for  the  position  urged.  Here  no 
question  is  made  that  all  the  land  sought  to 
be  taken  is  not  necessary  for  the  use.  The 
contention  of  appellants,  as  appears  from  the 
motion,  was  that  more  definite  plans  and 
specifications  were  necessary  In  order  to  de- 
termine the  value  of  land  taken  and  damage 
to  land  not  taken.  There  was  no  error  in 
the  court's  refusal  to  require  appellee  to  pro- 
duce additional  plans  and  specifications. 
Burke  v.  Sanitary  District,  152  III.  125,  38 
N.  E.  670. 

Seventh.  Appellants  next  Insist  that  the 
description  of  the  lands  Is  insufficient.  In 
determining  this  question  It  Is  necessary  to 
refer  to  the  petition  and  exhibit.  By  refer- 
ence to  these  we  find  that  the  land  of  appel- 
lant Thomas  Smith  is  described  as  being  75 
feet  off  the  south  side  of  certain  tracts  de- 
scribed In  the  petition,  and  the  land  of  ap- 
pellant Harriet  M.  Smith  is  described  as  be- 
ing a  strip  of  land  75  feet  wide,  extending 
over  and  across  a  certain  tract  of  land ;  the 
center  line  of  the  strip  being  the  center  of 
an  old  ditch  which  pursues  a  northwesterly 
direction  from  a  certain  highway,  and  from 
a  bridge  on  the  highway  to  the  northwest 
corner  of  the  tract  described.  In  like  manner 
the  description  of  the  land  of  appellant 
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Thomas  Dally  is  set  oat  In  the  petition,  and 
the  particular  location  is  embraced  and  out- 
lined in  the  map  of  the  land  taken,  which  is 
made  an  exhibit  to  the  petition.  We  are  of 
the  opinion  that  any  surveyor,  with  the  de- 
scription contained  in  this  petition  and  ex- 
hibit before  him,  would  be  able  to  definitely 
locate  this  land,  and  where  the  land  is  de- 
scribed with  such  certainty  as  to  enable  this 
to  be  done  it  is  all  that  the  law  requires.  The 
acreage  in  each  Instance  taken  from  each  of 
these  appellants  is  mentioned  in  the  petition, 
and  we  see  no  uncertainty  in  the  description. 

Eighth.  Appellant  Dally  insists  that  the 
court  erred  in  admitting  a  stipulation  by  ap- 
pellee to  build  and  maintain  a  bridge  across 
the  ditch  through  his  land.  Our  attention  is 
called  to  the  case  of  McCaleb  v.  Coon  Run 
Drainage  &  Levee  District,  190  111.  540,  60 
N.  E.  898,  and  it  is  urged  that  this  authority 
supports  the  contention  of  appellants.  In 
that  case  this  court  condemned  an  instruction 
telling  the  jury  that  it  was  the  duty  of  the 
commissioners  of  the  drainage  district  to  con- 
struct such  farm  bridges  as  may  be  actually 
necessary  for  the  proper  use  of  the  lands  In 
said  district,  and  that  the  cost  of  construct- 
ing such  bridges  should  be  paid  out  of  the 
corporate  funds  of  the  district,  and  further 
telling  the  Jury  that  they  should  take  Into 
consideration  the  benefit,  if  any,  arising  from 
the  construction  of  such  bridges  in  making 
estimate  of  the  damages  or  benefits  of  any 
tract  or  tracts  of  land  in  said  district  This 
instruction  was  held  to  be  erroneous  for  the 
reason  that  the  levee  act  of  1879,  under  which 
the  district  was  organized,  contained  no  pro- 
vision requiring  the  district  to  construct  farm 
bridges  at  its  expense,  and  therefore  it  was 
error  for  the  court  to  advise  the  Jury  that  It 
should  take  into  consideration  the  benefits 
accruing  to  any  tract  of  land  from  the  con- 
struction of  such  bridge.  The  holding  there 
is  that  the  statute  does  not  make  it  incum- 
bent on  the  district  to  construct  and  maintain 
farm  bridges  across  the  ditch  for  the  use  of 
the  landowner.  That  case  is  not  decisive  of 
the  question  here  presented.  In  the  case  of 
Pinkstaff  v.  Allison  Ditch  District,  213  111. 
186,  72  N.  E.  715,  we  held  that  the  expense  of 
constructing  a  necessary  bridge  across  such 
ditch  Is  a  proper  element  of  damage  for  con- 
sideration of  the  Jury.  The  stipulation  which 
was  offered  in  evidence  and  incorporated  in 
the  final  Judgment  of  the  court  Is  as  follows: 
"It  is  hereby  stipulated  and  agreed  by  the 
said  petitioner  that  it  will  build  and  erect 
across  Its  ditch,  as  provided  for  by  the  plans 
and  specifications  herein,  a  good  and  suffi- 
cient wooden  bridge  at  one  point  to  be  desig- 
nated by  the  respective  defendants,  as  here- 
inafter named,  upon  each  of  the  lands  of  the 
following  defendants  hereto,  to  wit,  A.  J. 
Cheffre,  Thomas  Daily,  Ludwlg  Whittams, 
Leotine  Manny,  and  Leah  Giasson,  and  will 


maintain  and  keep  in  repair  said  bridges." 
In  Elgin,  Joliet  &  Eastern  Railroad  Co.  v. 
Fletcher,  128  111.  619,  21  N.  E.  577,  on  the 
trial  of  a  condemnation  suit,  the  petitioner 
stipulated  in  open  court  that  it  would  build 
fences  Inclosing  its  right  of  way  across  the 
respondent's  land  by  the  1st  of  May,  1888. 
which  was  an  earlier  date  than  the  statute 
required  such  fences  to  be  made,  and  that  it 
would  also  construct,  and  thereafter  main- 
tain, suitable  and  proper  underground  cross- 
ings on  the  land  of  respondent  The  sole 
object  of  such  stipulation  was  to  reduce  the 
amount  of  damages.  In  disposing  of  the  ob- 
jection raised  by  the  respondent  to  certain 
instructions  referring  to  the  stipulation,  this 
court,  speaking  by  Mr.  Justice  Scholfleld,  on 
page  626  of  128  III,  page  579  of  21  N.  E., 
said:  "We  think  it  is  competent  upon  the 
trial  of  a  condemnation  case,  for  the  party 
seeking  condemnation  to  bind  itself,  by  an 
offer  in  open  court  to  the  performance  of 
duties  like  those  here  offered  to  be  perform- 
ed, and  to  thereby,  and  to  the  extent  that 
such  performance  will  prevent  damages  that 
would  otherwise  occur,  abridge  the  claim  by 
the  landowner  for  damages.  Chicago  &  Al- 
ton Railroad  Co.  v.  Joliet,  Lockport  &  Aurora 
Railway  Co.,  105  111.  388,  44  Am.  Rep.  799; 
Hayes  v.  Ottawa,  Oswego  &  Fox  River  Val- 
ley Railroad  Co.,  54  111.  373.  The  Judgment  in 
such  case  should  vest  the  rights  obtained  by 
the  condemnation,  subject  to  the  performance 
of  such  duties,  so  as  to  insure  it  and  that 
was  sufficiently  done  here."  In  our  opinion 
the  drainage  district  had  power,  as  an  inci- 
dent to  the  power  to  condemn,  to  make  the 
stipulation  In  question,  and  that  a  legal  and 
binding  obligation  was  thereby  created,  for  a 
violation  of  which  an  action  would  lie.  The 
stipulation  is  recited  at  large  In  the  final 
judgment  of  the  court  and  appellants'  rights 
are  thereby  fully  protected.  There  was  no 
error  in  admitting  the  stipulation  In  evidence. 
No  objection  is  made  to  tbe  form  of  the  judg- 
ment. 

Errors  are  assigned  upon  the  giving  of  in- 
structions for  appellee  and  the  refusal  of  cer- 
tain Instructions  asked  by  appellants.  The 
instructions  are  not  numbered  or  otherwise 
designated  in  the  printed  abstract  so  that  we 
can  certainly  know  what  particular  Instruc- 
tions appellants  refer  to.  We  have,  however, 
examined  the  instructions,  and  our  conclusion 
is  that  those  given  are  not  open  to  the  ob- 
jections made,  and  that  appellants'  given  In- 
structions covered  all  the  questions  In  the 
case  and  presented  the  law  as  favorably  to 
appellants  as  they  were  entitled  to  have  It 
presented. 

We  find  no  reversible  error  in  this  record, 
and  the  Judgment  of  the  county  court  of 
Kankakee  county  is  affirmed. 

Judgment  affirmed. 
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(223  111.  180) 

EAST  ST.  LOUIS  &  S.  RY.  CO.  v.  ZINK. 
(Supreme  Court  of  Illinois.   Oct.  28,  1907.) 

1.  Cabbiebs  —  Stbeet  Railboads— Injuby  to 
Passenger — Contbibutobt  Negligence. 

Defendant  street  railway  maintained  a 
small  building  for  the  storing  of  materials,  and 
also  permitted  passengers  to  remain  there  while 
waiting  for  cars.  Plaintiff,  a  passenger,  was  di- 
rected to  leave  a  car  in  which  he  was  riding, 
and  wait  at  this  building  for  another  car.  He- 
sat  on  the  floor  of  the  building  with  his  feet  out- 
side, and  several  cars  passed  him  safely  on  a 
track  some  few  feet  away  from  where  he  sat. 
A  defective  car  was  run  on  the  track,  left  the 
rails  and  crashed  into  the  building,  and  injured 
plaintiff.  Held,  that  plaintiff  was  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  1364,  1402.] 

2.  Same— Evidence— Custom. 

Plaintiff,  a  passenger  on  one  of  defendant's 
cars,  was  by  its  conductor  directed  to  leave  the 
car  and  wait  for  an  employes'  car,  which  would 
take  him  to  his  destination.  While  waiting  for 
such  car.  another  car  ran  off  the  track  and  in- 
to plaintiff,  injuring  him.  Defendant  contended 
that  plaintiff  could  not  be  regarded  as  a  pas- 
senger at  the  time,  since  passengers  were  not 
permitted  to  ride  on  the  employes'  car.  Held, 
that  evidence  that  for  a  long  period  of  time  de- 
fendant's conductors  bad  carried  passengers'  on 
the  employes'  car,  on  payment  of  the  ordinary 
fare,  was  admissible  to  show  that  defendant  had 
notice  of  the  custom  and  acquiesced  therein. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §  1290.] 

3.  Same. 

Where  plaintiff,  while  waiting  for  a  street 
car  at  defendant's  street  railway  station,  was 
run  into  and  injured  by  a  defective  car  which 
left  the  track,  evidence  that  it  had  left  the  track 
on  several  occasions  while  being  carefully  opera- 
ted, and  where  the  track  was  in  good  condition, 
was  proper  to  show  that  defendant  had  knowl- 
edge of  the  defective  condition  of  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1301,  1302%.] 

4.  Appeai/— Review— Harmless  Ebbob— Evi- 
dence. 

Where,  in  an  action  against  a  street  rail- 
way for  injuries  through  negligence,  defendant 
was  not  found  guilty  on  certain  counts,  the  ad- 
mission of  evidence  not  of  a  character  to  prej- 
udice the  jury  against  defendant  in  the  trial  of 
the  issues  presented  by  the  plea  to  such  counts 
•-was  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  88  4171-1177.] 

5.  TBIAI/— INSTBUCTIONS— CUBING  EBBOBS. 

In  an  action  against  a  street  railway  for 
injuries  through  negligence,  the  jury  were  ad- 
vised that  "if  they  believed  from  the  evidence 
in  the  case,"  etc.  Held  that  if  the  instruction 
was  erroneous  as  omitting  any  reference  to  the 

greponderance  of  evidence,  the  error  was  cured 
y  instructions  on  request  of  defendant  that  no 
recovery  could  be  had  unless  the  plaintiff's 
cause  was  established  by  a  preponderance  of  the 
proof. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  8  718.] 

6.  Cabbiebs  —  In jubt  to  Passengebs  —  In- 
stbcctions. 

In  an  action  for  injuries  to  an  alleged  pas- 
senger, an  instruction  setting  out  facts  which, 
if  established,  would  authorize  a  verdict  for 
plaintiff,  is  not  erroneous  because  not  in  terms 
requiring  a  finding  that  he  was  a  "passenger," 
where  it  requires  finding  of  facts  which  would 
establish  the  relation  of  passenger  and  carrier. 


7.  Tbial — Instructions — Cubing  Errors. 

In  an  action  against  a  street  railway  for  in- 
juries, the  jury  were  instructed  that,  if  plain- 
tiff sustained  damages  as  charged  in  his  declara- 
tion, it  would  be  the  duty  of  the  jury,  etc.  Held 
that,  if  the  instruction  was  erroneous  as  disre- 
garding the  questions  of  defendant's  negligence 
and  plaintiff's  contributory  negligence,  it  was 
cured  by  a  subsequent  instruction  that  the  jury 
should  look  solely  to  the  evidence  for  the  facts, 
and  to  the  instructions  for  the  law. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,1  8  718.] 

8.  Same. 

Where  a  party  asks  mote  than  one  instruc- 
tion stating  in  varying  language  the  same  propo- 
sition, he  cannot  complain  of  a  refusal  of  the 
court  to  give  the  instruction  which  he  deems 
most  favorable  to  his  cause. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  88  651-659.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  St  Clair 
County ;  R.  D.  W.  Holder,  Judge. 

Action  by  Louis  F.  Zink  against  the  East 
St.  Louis  Sc.  Suburban  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

This  is  an  appeal  from  a  judgment  of  the 
Appellate  Court  for  the  Fourth  District  af- 
firming a  judgment  of  the  circuit  court  of 
St.  Clair  county  for  $6,000,  recovered  by  ap- 
pellee in  an  action  on  the  case  against  ap- 
pellant for  personal  injuries. 

Suit  was  brought  by  appellee  at  the  April 
term,  1904,  against  appellant  and  the  East 
St.  Louis  Railway  Company  upon  a  declara- 
tion containing  nine  counts,  which  was  after- 
ward, on  August  28,  1905,  amended.  The 
general  issue  was  filed,  and  upon  the  trial, 
after  all  of  the  evidence  had  been  Introduced, 
each  of  the  defendants  moved  the  court  for 
a  peremptory  Instruction.  The  motion  of  ap- 
pellant was  sustained  as  to  the  second,  third, 
fourth,  fifth,  and  sixth  counts  of  the  declara- 
tion, and  overruled  as  to  the  remaining 
counts.  The  appellee  thereupon  dismissed  the 
suit  as  to  the  East  St.  Louis  Railway  Com- 
pany, and  obtained  leave  to  amend  the  re- 
maining counts  of  the  amended  declaration 
and  to  proceed  against  the  appellant.  To 
the  amended  declaration  as  again  amended 
the  general  issue  theretofore  filed  was  ex- 
tended. Appellant  then  moved  the  court  to 
instruct  the  Jury  to  find  it  not  guilty  as  to 
the  declaration  as  lastly  amended,  which 
motion  was  denied.  The  jury  returned  a 
verdict  finding  the  appellant  guilty  on  the 
eighth  and  ninth  counts  of  the  declaration, 
and,  after  the  court  had  overruled  the  defend- 
ant's motion  for  a  new  trial,  judgment  was 
entered  on  the  verdict  The  eighth  count,  as 
finally  amended,  charges  that  defendant,  on 
September  7,  1906,  possessed  and  operated  a 
certain  electric  railroad,  etc.,  and  that  It 
carelessly  and  negligently  operated  and  ran 
a  certain  car  the  gauge  of  which  was  too 
narrow  for  the  tracks,  rendering  the  car 
liable  to  leave  the  tracks,  of  which  defend- 
ant had  notice  or  should  have  had  notice; 
that  plaintiff  boarded  a  certain  car  of  de- 
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fendant  to  be  carried  to  Belleville  and  was 
received  as  a  passenger  in  said  car;  that 
while  riding  on  said  car  near  the  city  limits 
of  East  St.  Louis  the  conductor  of  said  car 
Informed  him  that  he  must  change  cars,  and 
ordered  and  directed  him  to  go  and  wait  at  a 
certain  station  of  defendant,  used  by  the 
public  In  waiting  for  cars,  for  the  coming 
and  leaving  of  a  certain  other  car  going  to 
the  city  of  Belleville,  and  while  so  waiting 
In  said  station,  without  notice  of  the  said  de- 
fect in  the  first-mentioned  car,  and  while  he 
was  in  the  exercise  of  due  care,  etc.,  said 
car,  by  reason  of  said  defect,  ran  off  the 
track  at  said  station  and  injured  him.  The 
ninth  count,  as  submitted  to  the  jury,  al- 
leges that  plaintiff,  while  in  the  city  of  East 
St  Louis,  was  received  as  a  passenger  upon 
defendant's  car  to  be  carried  to  Belleville, 
and  while  being  so  carried  the  conductor  In- 
formed him  that  he  must  change  cars,  and 
directed  him  to.  wait  at  a  certain  station  or 
waiting  room  near  the  tracks  of  defendant 
for  the  leaving  of  another  car  for  the  city 
of  Belleville;  that  while  waiting  at  said 
station  In  pursuance  of  said  order,  without 
notice  of  any  danger,  In  the  exercise  of  due 
care  and  caution  for  bis  own  safety,  the  de- 
fendant, through  its  agents  and  servants, 
carelessly  and  negligently  drove  and  operated 
a  certain  car,  and  by  reason  thereof  it  ran 
off  the  track  up  to  and  against  said  waiting 
room  and  the  plaintiff,  and  injured  the  plain- 
tiff, etc. 

At  the  time  of  the  injuries  alleged,  appel- 
lant was  engaged  In  operating  a  street  rail- 
way line  in  the  city  of  East  St.  Louis  and 
also  a  line  from  that  city  to  the  city  of  Belle- 
ville, III.  The  cars  running  from  Belleville 
enter  the  city  of  East  St.  Louis  on  State 
street,  which  runs  in  an  easterly  and  wester- 
ly direction.  On  the  south  side  of  State 
street,  at  a  distance  of  about  a  mile  from  the 
east  limits  of  East  St  Louis,  are  located  the 
car  shed,  power  house,  and  machine  shops 
of  appellant  The  car  shed  Is  about  800  feet 
south  of  the  south  line  of  State  street  and 
in  this  building  there  is  a  restaurant  and 
reading  room,  supplied  with  chairs  designed 
for  the  convenience  of  employes,  In  which  pas- 
sengers could  wait  for  cars.  On  the  east 
side  of  the  yards  In  front  of  the  car  shed 
there  was  a  single  track,  called  a  "shed 
track,"  connecting  with  a  number  of  tracks 
extending  into  the  shed.  The  north  end  of 
this  track  had  a  Y  connection  with  the  State 
street  tracks,  so  that  cars  could  be  taken  Into 
the  yards  and  shed  from  either  the  east  or 
west,  on  State  street.  A  few  feet  south  of 
the  point  of  connection  of  the  two  tracks 
constituting  the  Y,  and  about  75  feet  south 
from  State  street  at  a  distance  of  4  feet 
and  9  inches  from  the  west  rail  of  the  track 
and  on  the  west  side  thereof,  there  was  a 
small  shed,  known  as  the  "oil  shed."  This 
shed  was  10  or  12  feet  in  length  from  north 
to  south,  and  about  8  feet  in  width,  and  con- 
tained a  board  floor  1  foot  from  the  ground. 


This  shed  was  open  on  the  front  which  faced 
the  track,  and  was  also  open  a  short  distance 
back  from  the  front  on  each  end,  and  was 
used  as  a  storehouse  for  detachable  head- 
lights, oil,  sand,  buckets,  wire,  and  other 
materials  needed  In  the  operation  of  the 
road  and  also  as  a  waiting  room  or  station 
for  the  convenience  of  passengers  waiting 
to  take  the  employes'  car  hereinafter  referred 
to.  The  last  passenger  car  for  Belleville 
left  East  St  Louis  at  midnight,  and  no  regu- 
lar passenger  cars  were  operated  between 
those  points  from  that  time  until  5  o'clock  in 
the  morning.  All  cars  were  turned  Into  the 
sheds  over  the  shed  track  at  about  1  or  1 :15 
o'clock  In  the  morning,  and  then  an  employes' 
or  work  car  was  run  from  East  St  Louis  to 
Belleville  for  the  purpose  of  carrying  con- 
ductors and  motormen  who  had  turned  hi 
their  cars,  and  who  lived  at  Belleville,  to 
their  homes.  Whether  the  employes  who 
had  charge  of  this  car  had  authority  to 
carry  passengers  thereon  was  one  of  the  con- 
tested questions  in  the  case.  Passengers  were 
very  frequently  carried  on  that  car.  On  the 
morning  of  September  7,  1903,  at  about  a 
quarter  past  12  o'clock,  appellee  boarded  one 
of  the  suburban  cars  in  the  business  por- 
tion of  East  St.  Louis  for  his  home  in  Belle- 
ville. He  testifies  that  the  conductor  told 
him  that  the  car  did  not  go  to  Belleville,  but 
stopped  at  the  sheds,  and  that  he  could  ride 
from  there  on  the  work  car.  When  the  car 
turned  into  the  yards  and  stopped  In  front 
of  the  oil  shed,  appellee  testifies  that  the  con- 
ductor told  him  to  get  off  and  wait  there  for 
the  car  which  would  take  the  employes  to 
Belleville,  and  that  he  obeyed.  At  this  time 
there  were  six  or  eight  other  persons  at  the 
shed  or  standing  a  short  distance  away,  also 
Intending  to  take  the  employes'  car  for  Belle- 
ville or  intermediate  points.  Appellee  seated 
himself  on  the  edge  of  the  floor  at  the  north- 
east corner  of  the  shed,  facing  the  shed 
track,  with  his  feet  on  the  ground  outside 
the  shed,  and  while  he  sat  there  several  cars 
were  turned  In  and  passed  him  on  the  way 
to  the  car  sheds.  During  the  earlier  part 
of  that  night  one  of  the  cars  of  the  city  line 
was  several  times  derailed.  The  conductor 
of  that  car  testifies  that  this  resulted  from 
a  "sprung  axle,"  which  narrowed  the  gauge 
of  the  car.  When  this  car  arrived  at  the 
yards  appellee  was  still  seated  on  the  floor 
of  the  oil  shed,  as  above  described.  The  car 
was  driven  to  the  east  on  State  street  until 
It  had  passed  both  branches  of  the  Y.  The 
trolley  pole  was  then  turned,  and  the  motor- 
man  took  bis  position  on  the  westerly  end  of 
the  car,  and  it  was  driven  on  the  easterly 
track  of  the  Y  to  connect  with  the  track  lead- 
ing to  the  sheds.  When  the  car,  which  was 
being  run  at  a  very  slow  rate,  was  10  or  15  feet 
from  appellee,  it  was  stopped,  and  Just  be- 
fore it  started  the  motorman  rang  the  gong. 
He  testifies  that  appellee  motioned  with  his 
arm  to  come  ahead,  and  that  he  (the  motor- 
man)  thereupon  told  him  that  he  had  better 


Digitized  by  Google 


EAST  ST.  LOUIS  A  S.  RY.  CO.  v.  ZINK. 


285 


get  up,  but  that  he  did  not  move.  Appellee 
denies  that  he  heard  this  advice.  The  car  pro- 
ceeded to  the  south,  and  when  the  rear  truck 
was  about  opposite  the  point  where  appellee 
was  seated  It  left  the  track,  swung  over  to- 
ward appellee,  and  ran  against  him  and  the 
floor  of  the  shed,  crushing  his  right  leg  so 
badly  that  It  was  necessary  to  have  It  ampu- 
tated. 

Appellant  urges  as  grounds  for  reversal: 
(1)  The  court  erred  In  denying  defendant's 
motion  for  a  peremptory-  instruction  at  the 
close  of  all  the  evidence ;  (2)  the  court  erred 
in  passing  on  objections  to  evidence;  (3)  the 
court  erred  in  passing  on  instructions. 

Schaefer,  Farmer  &  Kruger,  for  appellant 
Webb  &  Webb,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  The  evidence  in  this  case  not  only 
tends  to  show,  but  clearly  establishes,  that 
appellee  was  a  passenger  of  appellant,  and 
that  he  was  waiting  at  the  oil  shed,  by  di- 
rection of  the  conductor  of  the  car  upon 
which  he  had  been  riding,  for  the  purpose  of 
taking  another  car  upon  which  passengers 
were  carried,  with  the  authority  or  sanction 
of  the  appellant,  from  East  St.  Louis  to  Belle- 
ville, and  that  the  oil  shed  in  question,  with 
like  sanction  and  authority,  was  used  as  a 
passenger  station,  and  that  appellant  was 
guilty  of  the  negligence  charged  in  the  eighth 
count 

The  only  question  arising  upon  the  motion 
for  a  directed  verdict  which  is  entitled  to 
serious  consideration  Is  that  of  contributory 
negligence.  The  shed  In  question  was  on  the 
west  side  of  the  track  upon  which  the  car 
that  Injured  appellee  was  traveling.  The 
shed  was  open  on  the  east  side  toward  the 
track,  and  there  was  an  open  space  at  each 
end,  extending  west  a  little  way  from  the 
east  side  of  the  shed.  There  was  a  floor  In 
this  shed  a  foot  above  the  ground,  and  that 
floor  is  commonly  referred  to  as  the  platform, 
although  It  did  not  extend  beyond  the  roof  of 
the  structure.  From  the  edge  of  the  floor  to 
the  track  was  a  distance  of  four  feet  and  nine 
inches.  That  space  was  not  occupied  by  any 
platform,  and  there  was  no  station  platform 
there  within  the  ordinary  meaning  of  that 
term ;  that  Is,  there  was  no  platform  between 
the  structure  Itself  and  the  tracks  upon 
which  passengers  could  easily  and  convenient- 
ly pass  to  the  steps  of  cars  stopping  at  that 
station  without  stepping  upon  the  ground. 
Appellee  was  sitting  on  the  northeast  corner 
of  the  floor  of  the  station.  The  car  which  In- 
jured him,  when  on  the  rails,  projected  to 
the  outer  side  of  the  rail  about  one  foot 
While  he  was  sitting  in  this  position,  three 
cars  of  like  character  passed  him  without 
Injuring  him  or  touching  him.  As  he  sat 
there  he  was  entirely  beyond  the  reach  of  any 
part  of  such  car,  and  was  not  where  he  was 
apt  to  come  in  contact  with  persons  stepping 
off  the  car  or  with  articles  carried  from  the 
car  by  passengers.    The  car  which  Injured 


him,  according  to  the  statement  of  appellant 
In  its  brief  and  argument  in  this  court,  "was 
being  moved  very  slowly  and  carefully  and 
at  a  rate  of  about  two  miles  an  hour." 

It  may  be  conceded  that  the  Individual  who 
sits  down  on  the  edge  of  the  ordinary  rail- 
road station  platform  on  the  side  thereof 
next  the  rail,  with  his  legs  projecting  over 
the  edge,  where  cars  are  frequently  passing, 
and  who  is  Injured  by  a  passing  car,  is  not 
in  the  exercise  of  due  care  for  his  personal 
safety.  It  Is  also  equally  certain  that,  if  the 
same  individual  sits  on  the  edge  of  a  plat- 
form belonging  to  a  railroad  company  at  a 
distance  of  25  feet  from  the  tracks,  he  is  not, 
by  reason  of  taking  that  position,  guilty  of 
any  negligence  that  would  contribute  to  an 
Injury  received  from  a  passing  car.  And  It 
is  equally  clear  that,  If  the  individual  Is  so 
located  at  some  one  of  certain  points  between 
these  two  extremes  more  or  less  remote  from 
the  tracks,  the  question  whether  or  not  he 
Is  guilty  of  contributory  negligence  where  he 
sustains  Injury  from  a  passing  car  becomes 
a  question  of  fact  to  be  determined  by  the 
Jury.  This  man,  in  his  position  on  the  floor 
of  the  station,  was  entirely  safe  so  long  as  the 
cars  of  the  appellant  were  properly  managed 
and  remained  upon  the  track,  and  so  long  as 
appellant  Itself  was  guilty  of  no  negligence. 
He  could  not  with  reason,  contemplate  or  ex- 
pect any  combination  of  circumstances  that 
would  bring  the  car  of  appellant  which  In- 
jured him  In  contact  with  his  person  at  the 
place  where  he  sat.  We  think,  under  these 
circumstances,  it  cannot  be*  said,  as  a  mat- 
ter of  law,  that  he  was  guilty  of  contributory 
negligence,  and  for  this  reason  the  peremp- 
tory Instruction  was  properly  refused. 

It  was  contended  by  appellant  upon  the 
trial  that  Its  conductors  were  without  au- 
thority to  permit  passengers  to  ride  upon  the 
employes'  car,  which  appellee  was  awaiting, 
and  that  for  this  reason  he  could  not  be  re- 
garded as  a  passenger  at  the  time  he  received 
his  injury.  The  court  permitted  the  appellee 
to  show  that  many  conductors,  at  various 
times  In  the  past,  had  directed  passengers  to 
leave  the  car  upon  which  they  were  then  rid- 
ing and  take  this  employes'  car  for  Belle- 
ville, and  that  such  passengers  followed  such 
directions  and  were  carried  on  that  car  to 
Belleville  without  objection,  upon  the  pay- 
ment of  the  ordinary  fare.  It  is  urged  that 
this  testimony  was  improperly  admitted. 
This  proof  covered  a  lengthy  period  of  time, 
and  we  think  It  was  proper  for  the  purpose 
of  showing  that  the  company  had  notice,  or 
should  have  had  notice,  of  the  custom,  and 
If  It  permitted  the  practice  to  continue  after 
a  time  when  it  had,  or  should  have  had, 
notice  thereof,  It  could  not  successfully  con- 
tend that  passengers  were  Improperly  permit- 
ted to  ride  upon  the  employes'  car  in  question. 

Complaint  Is  also  made  of  the  action  of  the 
court  In  permitting  appellee  to  prove  that  the 
car  which  Injured  him  had  during  the  same 
night,  at  different  places  on  the  lines  of  ap- 
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pellant,  left  the  track.  This  evidence  was 
offered  In  support  of  the  eighth  count  of  the 
declaration,  that  being  one  of  the  counts  upon 
which  the  issues  were  found  for  appellee, 
and  is  said  to  have  been  improper  for  the  rea- 
son that  no  evidence  was  offered  showing 
the  condition  of  the  track  at  the  various 
places  where  the  car  left  the  track  nor  show- 
ing the  manner  In  which  the  car  was  operated 
on  the  earlier  occasions.  We  think  this  con- 
tention ignores  certain  testimony  that  ap- 
pears in  the  record.  Hart,  the  motorman  on 
the  car  in  question,  testified:  "Downtown  we 
got  off  on  Summit  avenue.  The  condition  of 
the  track  and  street  on  Summit  avenue  where 
we  got  off  was  good.  I  operated  the  car  at 
about  five  miles  an  hour.  The  track  there 
was  straight  and  the  street  paved.  During 
that  run  and  during  that  night  the  car  left 
the  track  five  or  six  times ;"  and  that  on  each 
occasion  when  the  car  left  the  track  It  "was 
running  slow."  The  testimony  was  proper 
for  the  purpose  of  showing  that  the  company 
had  knowledge  of  the  alleged  defective  con- 
dition of  the  car. 

It  la  also  contended  that  certain  evidence 
offered  hi  support  of  counts  of  the  declaration 
other  than  the  eighth  and  ninth  was  improp- 
erly admitted.  As  the  appellant  was  not 
found  guilty  upon  such  other  counts,  and  as 
the  evidence  was  not  of  a  character  to  preju- 
dice the  jury  against  the  appellant  in  the 
trial  of  the  Issues  presented  by  the  plea  to 
the  eighth  and  ninth  counts,  its  admission, 
even  if  it  was  not  competent,  was  harmless. 

Two  instructions  were  given  on  behalf  of 
the  appellee.  In  the  first  the  Jury  were  ad- 
vised "that  if  you  believe,  from  the  evidence 
In  this  case,"  etc.,  and  it  is  said  that  it  was 
erroneous  In  omitting  any  reference  to  the 
preponderance  of  the  evidence.  If  this  point 
be  well  taken,  the  error  was  cured  by  In- 
structions given  on  behalf  of  appellant,  from 
which  the  jury  would  understand  that  no  re- 
covery could  be  had  unless  the  plaintiff's 
cause  was  established  by  a  preponderance  of 
the  proof.  This  instruction  purported  to  set 
out  facts  which,  If  established,  would  author- 
ize a  verdict  in  favor  of  ap:tellee,  and  is 
said  to  be  erroneous  because  It  does  not  re- 
quire the  jury,  before  returning  a  verdict 
for  appellee,  to  find  that  he  was  a  passenger 
at  the  time  of  the  Injury.  The  instruction 
does  not,  in  terms,  require  a  finding  that  he 
was  a  "passenger,"  but  It  does  require  the 
finding  of  facts  which  establish  the  relation 
of  passenger  and  carrier. 

The  next  instruction  Is  the  ordinary  one  in 
reference  to  the  measure  of  damages,  and 
advises  the  Jury  that,  if  appellee  "was  injur- 
ed and  sustained  damages  as  charged  in  his 
declaration,  then  It  will  be  the  duty  of  the 
jury,"  eta  It  is  said  that  this  Instruction 
disregards  the  question  whether  appellant 
was  guilty  of  the  negligence  charged,  and 
whether  appellee  was  In  the  exercise  of  due 
care,  ne  was  not  Injured  as  charged  In  the 
declaration  unless  the  appellant  was  guilty 


of  the  negligence  therein  averred,  and  unless 
appellee,  at  the  time  of  receiving  the  injury, 
was  In  the  exercise  of  due  care.  This  Instruc- 
tion did  not  specifically  require  the  jury  to 
consider  the  instructions  of  the  court  In  de- 
termining the  question  of  appellant's  guilt. 
It  dealt  only,  however,  with  the  situation 
that  would  arise  in  case  the  jury  determined 
to  find  In  favor  of  appellee.  This  Instruction 
contained  no  direction  to  the  Jury  as  to  the 
course  to  be  pursued  by  them  in  determining 
the  guilt  or  Innocence  of  the  appellant.  As 
stated  In  Chicago  &  Alton  Railroad  Co.  v.  Mc- 
Donald, 194  111.  82,  62  N.  E.  308,  In  consid- 
ering a  like  defect  In  an  Instruction  on  this 
subject,  "the  fault  of  the  Instruction  has  no 
relevancy  to  the  measurement  of  the  amount 
of  damages;  therefore  we  think  It  safe  to 
assume  that  no  prejudice  resulted  to  appel- 
lant by  reason  of  the  error."  In  the  case  at 
bar  the  Jury  were  advised  by  the  eighth  In- 
struction given  at  the  request  of  appellant 
that  they  "should  look  solely  to  the  evidence 
for  the  facts  and  to  the  Instructions  of  the 
court  for  the  law  of  the  case,  and  find  your 
verdict  accordingly,"  which,  we  think,  cured 
the  defect  now  under  consideration,  If  It 
could,  In  any  event,  be  regarded  as  material. 

Appellant,  among  others,  asked  three  in- 
structions, numbered,  respectively,  3,  21,  and 
22,  each  of  which,  In  substance,  advised  the 
Jury  that  if  appellee,  at  the  time  he  received 
the  Injury,  was  not  a  passenger  of  the  appel- 
lant, but  was  a  trespasser  upon  Its  property, 
he  could  not  recover.  The  court  gave  the 
instruction  numbered  3,  and  refused  those 
numbered  21  and  22.  Appellant  complains  of 
the  refusal  of  the  two  last  mentioned,  and 
says  that  the  third  stated  the  proposition 
abstractly,  while  the  other  two  applied  It  to 
the  facts  of  this  case,  and  that,  if  the  court 
did  not  desire  to  give  all,  the  third  should 
have  been  refused  and  the  twenty-first  and 
twenty-second  given.  Where  a  party  asks 
more  than  one  Instruction,  stating,  In  vary- 
ing language,  the  same  proposition,  bis  com- 
plaint that  the  court  refused  the  one  which 
the  party  deems  most  favorable  to  his  cause 
and  gave  the  other  does  not  deserve  extended 
notice.  Appellant  could  have  avoided  this 
difficulty  by  presenting  to  the  court  only  that 
one  of  these  three  Instructions  which  was  to 
it  most  satisfactory.  Indiana,  Illinois  &  Iowa 
Railroad  Co.  v.  Otstot,  212  111.  429,  72  N.  E. 
387. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 
Judgment  affirmed. 


(229  HI.  MS) 

CITY  OF  CHICAGO  v.  ILLINOIS  STEEL 
CO. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Municipal      Corporations  —  Streets  — 
Abanoonment—  Estoppel. 

Where,  from  the  filing  of  plats  of  a  city 
addition  in  1802  and  1850,  nothing  further  was 
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done  toward  building  up  the  addition,  and  there- 
after steel  mills  were  erected  encroaching  on 
the  streets,  and  the  mill  company  and  its  suc- 
cessors bad  exclusive,  open,  and  uninterrupted 
possession  of  the  streets  in  controversy  from 
1859  to  the  commencement  of  the  suit  in  1903, 
and  the  city  stood  by  in  silence  and  knowingly 
permitted  defendant  to  invest  large  sums  of 
money  on  the  belief  that  the  street  had  been 
abandoned,  the  city  was  equitably  estopped 
from  thereafter  insisting  that  defendant's  struc- 
tures constituted  an  obstruction  to  the  streets. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1429.] 

2.  Estoppel— Municipal  Corporations. 

Where  a  party  acting  in  good  faith  under 
affirmative  acts  of  a  city  has  made  such  exten- 
sive and  permanent  improvements  that  it  would 
be  inequitable  and  unjust  to  establish  the  rights 
claimed  by  the  city,  the  doctrine  of  equitable 
estoppel  would  be  applied  against  the  city. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §g  151-153,  264-275.1 

8.  Estoppel  —  Limitation  op  Actions  —  Mu- 
nicipal Corporations. 

Though  municipal  corporations  are  not 
within  statutes  of  limitation,  except  as  to  pri- 
vate rights,  equity  will  prevent  the  operation 
of  the  rule  by  enforcing  an  equitable  estoppel. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Die. 
vol.  19,  Estoppel,  SS  151-153.] 

Appeal  from  Superior  Court,  Cook  County; 
Joseph  E.  Gary,  Judge. 

Action  by  the  city  of  Chicago  against  the 
Illinois  Steel  Company.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

On  October  13,  1853,  Joseph  B.  Sheffield 
was  the  owner  of  the  southwest  quarter  of 
section  32,  township  40  north,  range  14  east 
of  the  third  principal  meridian,  and  on  that 
date  he  recorded  In  the  recorder's  office  In 
Cook  county  a  plat  of  a  subdivision,  which 
he  called  "Sheffield's  addition  to  Chicago." 
A  better  understanding  of  the  location  of  the 
streets  may  be  ascertained  by  referring  to  the 
following  copy  of  this  plat: 


Blocks  17  and  18  were  Indicated,  among 
others,  on  this  plat.  Block  17  was  situated 
north  of  block  18,  and  between  blocks  17  and 
18  was  a  strip  of  land  marked  "Wabansla 
avenue,"  which  extended  in  a  northeasterly 
direction  from  a  point  west  of  Elston  road 
to  the  westerly  bank  of  the  north  branch  of 
the  Chicago  river.  Block  18  was  divided 
Into  three  lots,  which  were  numbered.  Lot 
1  was  north  of  lot  2,  and  lot  3  was  west  of  the 
two  other  lots.  Between  lota  3  and  1  and  2, 
as  shown  on  this  plat,  was  a  strip  of  ground 
marked  "McHenry  street,"  which  extended 
in  a  southerly  direction  from  Wabansla  ave- 
nue to  North  avenue.  On  October  22,  1856, 
the  Chicago  Land  Company,  which  seems  to 
have  become  the  owner  of  blocks  17  and  18, 
made  a  subdivision  of  blocks  17,  18.  20,  and 
others  in  Sheffield's  addition  to  Chicago,  a  plat 
of  which  was  recorded  in  the  recorder's  of- 
fice of  Cook  county.  On  this  plat  McHenry 
street  was  shown  as  extending  northerly  from 
Wabansla  avenue  to  the  river,  and  there  was 
also  indicated  a  strip  of  land  marked  "Raw- 
son  street,"  running  east  from  McHenry 
street  to  another  strip  indicated  upon  the 
plat,  which  ran  northerly  and  southerly,  and 
which  was  denominated  "Fleetwood  street." 
On  January  28,  1876,  Frederick  Slebold,  who 
had  become  the  owner  of  lot  1  In  block  18  in 
Sheffield's  addition  to  Chicago,  filed  a  pint  in 
the  recorder's  office,  which  was  entitled  "Koer- 
ner's  subdivision  of  sublot«  14,  32,  33,  34,  and 
35,  also  so  much  of  sublot  13  as  lies  south  of 
the  north  line  of  lot  14  extended  to  Rawson 
street"  This  property  all  lay  In  lot  1  of 
block  18  of  Sheffield's  addition.  This  plat 
also  indicated  Rawson  street,  which  was 
shown  as  extending  easterly  to  the  western 
bank  of  the  north  branch  of  the  Chicago  riv- 
er. There  were  also  indicated  on  this  plat 
three  strips  of  land  extending  In  a  norther- 
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ly direction  from  Rawson  street,  two  of 
which  were  denominated  "alley"  and  one 
"Fleetwood  street."  On  December  1,  1876, 
the  North  Chicago  Rolling  Mill  Company,  hav- 
ing become  the  owner  of  all  that  part  of 
block  17  which  lay  on  the  east  side  of  Mc- 
Henry  street  and  all  of  lot  1  of  block  18, 
except  such  part  of  said  block  as  was  em- 
braced In  Koerner's  subdivision,  filed  in  the 
recorder's  office  of  Cook  county  a  deed  pur- 
porting to  vacate  such  part  of  lot  17  and  such 
part  of  lot  1  In  block  18  as  it  owned.  On  De- 
cember 4,  1876,  the  North  Chicago  Rolling 
Mill  Company  filed  in  the  recorder's  office 
what  Is  known  as  the  "North  Chicago  Rolling 
Mill  Company's  Resubdlvislon  of  Parts  or 
Blocks  17  and  18  in  Sheffield's  Addition  to 
Chicago."  A  correct  understanding  of  the 
changes  made  may  be  ascertained  by  an  ex- 
amination of  the  following  plat: 


lying  south  of  Wabansla  avenue  and  between 
McHenry  street  and  the  river  was  denom- 
inated "sublot  B  of  lot  1  of  block  18."  Tbl* 
resulwlivision  made  no  change  In  Koerner's 
subdivision.  Subsequent  to  this  time  ap- 
pellee became  the  owner  of  the  property  ly- 
ing on  both  sides  of  McHenry  street  from 
Its  intersection  with  Redfield  street  to  the 
south  bank  of  the  north  branch  of  the  Chica- 
go river,  and  also  of  lot  A  In  block  17  and 
sublot  B  of  lot  1  of  block  18,  according  to 
the  North  Chicago  Rolling  Mill  Company's 
resubdlvislon,  which  was  all  the  property  sit- 
uated on  both  sides  of  Wabansla  avenue  as 
it  extended  from  McHenry  street  to  the 
west  bank  of  the  north  branch  of  the  Chica- 
go river.  It  also  became  the  owner  of  all 
the  lots  hi  Koerner's  subdivision,  being  the 
property  on  both  sides  of  the  alleys  and  of 
Fleetwood  street,  as  shown  In  Koerner's  sub- 


In  that  plat  Wabansla  avenue  is  shown 
extending  from  Mcllcnry  street  to  the  north 
branch  of  the  Chicago  river.  That  portion 
lying  north  of  Wabansla  avenue  and  between 
McHenry  street  and  the  river  was  denom- 
inated "lot  A  of  block  17,"  and  that  portion 


division,  and  also  on  both  sides  of  Rawson 
street  as  it  extended  from  McHenry  street 
to  Fleetwood  street  On  September  17,  1808, 
appellee  filed  a  deed  of  vacation  in  the  re- 
corder's office  of  Cook  county,  which  pur- 
ported to  vacate  so  much  of  each  and  every 


Digitized  by  Google 


111.) 


CITY  OP  CHICAGO  v. 


ILLINOIS  STEEL  CO. 


289 


of  the  aforementioned  plats  as  lay  within 
its  property.  This  vacation  was  intended 
to  Include  that  portion  of  McHenry  street 
which  extended  from  Redfleld  street  to  the 
Chicago  river;  that  portion  of  Wabansia 
avenue  extending  from  McHenry  street  to 
the  Chicago  river;  that  portion  of  Rawson 
street  which  extended  from  McHenry  street 
to  the  Chicago  river;  and  that  portion  of 
Fleetwood  street  which  extended  in  a  north- 
erly direction  from  Rawson  street  and  the 
two  alleys,  as  shown  in  Koerner's  subdivi- 
sion. On  November  80,  1900,  appellee  filed 
In  the  recorder's  office  a  plat  of  Its  proper- 
ty, which  was  entitled  "Illinois  Steel  Com- 
pany's North  Works  Addition  to  Chicago, 
being  a  part  of  section  32  of  township  40, 
north,  range  14,  east  of  the  third  principal 
meridian,"  upon  which  all  of  its  property 
was  indicated  as  block  1. 

A  small  shed  stood  east  of  McHenry  street, 
about  the  center  of  Wabansia  avenue,  on 
the  strip  which  extends  from  McHenry  street 
to  the  river,  and  on  July  8,  1903,  appellant, 
through  its  agents,  entered  upon  the  land 
and  commenced  to  tear  the  shed  down.  On 
July  13,  1903,  appellee  filed  a  bill  of  com- 
plaint in  the  superior  court  of  Cook  county, 
praying  that  appellant,  Its  agents,  officers, 
and  servants,  might  be  perpetually  enjoined 
from  removing  materials,  buildings,  and 
structures  from  the  strips  of  land  in  con- 
troversy here,  or  from  In  any  way  ob- 
structing, Interfering  with,  or  harassing  ap- 
pellee in  its  use  of  said  lands.  Appellant 
filed  Its  answer,  and  the  cause  was  referred 
to  John  J.  Healy,  master  In  chancery.  On 
November  14,  1904,  the  court  entered  an 
order  transferring  the  case  from  Master  Hea- 
ly to  Master  George  W.  Miller,  and  on  Jan- 
uary 9,  1906,  it  was  ordered  transferred 
from  Master  Miller  to  John  F.  Holland, 
master  in  chancery,  who  on  May  18,  1906, 
filed  his  report,  with  a  conclusion  that  the 
essential  allegations  of  the  bill  of  com- 
plaint had  not  been  proven,  and  that  ap- 
pellee was  not  entitled  to  the  relief  prayed 
for  In  regard  to  Wabansia  avenue,  McHenry 
street,  and  that  part  of  Rawson  street  west 
of  Fleetwood  street;  that  It  was  entitled 
to  the  relief  prayed  for  as  to  that  part  of 
Rawson  street  east  of  the  west  line  of 
what  was  formerly  Fleetwood  street,  and  he 
recommended  a  decree  accordingly.  Excep- 
tions were  filed  to  the  master's  report,  and 
on  July  24,  1906,  a  decree  was  entered  sus- 
taining the  exceptions  to  the  master's  report 
and  finding  that  the  essential  allegations  of 
the  bill  were  proven,  and  that  appellee 
was  entitled  to  the  relief  prayed  for,  except 
as  to  that  strip  of  land  marked  "Rawson 
street,"  extending  from  McHenry  street  to 
Fleetwood  street.  It  was  ordered,  adjudg- 
ed, and  decreed  that  appellant,  Its  agents, 
officers,  and  servants,  be  perpetually  en- 
joined from  removing  any  material,  build- 
ings, or  structures  situated  on  the  several 
strips  of  land  marked  "McHenry  street"  ex- 
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tending  from  Redfleld  street  northerly  to  the 
Chicago  river,  and  marked  "Wabansia  ave- 
nue," extending  from  McHenry  street  easter- 
ly to  the  Chicago  river,  and  also  several 
strips  marked  "streets'*  and  "alleys"  on  the 
plat  known  as  "Koerner's  subdivision."  Ap- 
pellant was  further  perpetually  enjoined 
from  in  any  way  interfering  with  material, 
buildings,  and  structures  upon  these  strips 
of  land,  or  from  In  any  way  obstructing,  In- 
terfering with,  or  harassing  appellee  In  Its 
use  of  these  strips  of  land.  Appellant  there- 
upon perfected  an  appeal,  and  brings  the 
record  to  this  court  for  review. 

James  Hamilton  Lewis  (A.  L.  Gettys  and 
D.  R.  Levy,  of  counsel),  for  appellant 
Knapp,  Haynle  &  Campbell,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  city  of  Chicago  claims  to  be 
the  owner  in  fee  of  the  locus  In  quo  by  vir- 
tue of  a  dedication  of  the  land  for  streets 
by  the  plats  set  out  In  the  foregoing  state- 
ment It  is  admitted  that  the  plats  in  ques- 
tion were  properly  executed  under  the  stat- 
ute and  constituted  a  valid  offer  to  dedicate 
the  premises  designated  as  streets  on  said 
plats.  Sheffield's  plat  was  made  In  1868,  and 
the  Chicago  Land  Company's  subdivision  In 
1856.  There  is  no  proof  In  the  record  of  a 
formal  acceptance  of  the  offer  to  dedicate 
under  either  of  these  plate.  Whether  there 
was  an  Implied  acceptance  by  the  city  Is  a 
question  upon  which  both  parties  have  offer- 
ed much  testimony  and  have  argued  that 
issue  elaborately  In  their  briefs.  The  valid- 
ity and  effect  of  the  vacation  deed  of  ap- 
pellee on  September  17,  1896,  Is  also  a  ques- 
tion which  is  the  subject  of  extended  ar- 
gument by  both  parties  In  this  court  In 
the  view  that  we  take  of  this  case,  It  will 
not  be  necessary  to  consider  any  of  the  fore- 
going questions. 

In  1857  these  additions  were  not  Inside  the 
corporate  limits  of  the  city  of  Chicago.  The 
territory  was  open,  unimproved  prairie,  and 
there  were  no  houses  or  other  improvements 
in  that  vicinity.  Up  to  this  time  the  execu- 
tion and  filing  of  the  two  plats  of  1853  and 
1856  was  all  that  had  been  done  looking  to- 
ward building  up  the  addition.  In  1857  O. 
W.  Porter,  representing  E.  D.  Ward,  of  De- 
troit commenced  the  construction  of  a  roll- 
ing mill  on  the  west  side  of  the  Chicago 
river  on  the  property  designated  as  lot  a 
of  block  17  or  sublot  B  of  lot  1  of  block  18. 
The  exact  location  of  this  building  is  not 
clearly  pointed  out  by  the  evidence.  For 
the  convenience  of  the  millowners  in  getting 
material  to  construct  the  mill  a  dock  was 
constructed  at  the  end  of  Wabansia  avenue. 
The  building  material  was  brought  to  the 
dock  on  scows.  When  the  mill  was  com- 
pleted, it  became  necessary  to  construct  the 
dwelling  houses  for  the  mill  employes.  The 
houses,  and  also  a  boarding  house  for  the 
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convenience  of  the  mill  employes,  were  erect- 
ed along  the  extension  of  Wabansla  avenue 
between  McHenry  street  and  the  mill,  and  a 
sidewalk  was  built  In  front  of  these  houses. 
These  buildings  were  constructed  by  the 
mill  company  for  its  own  benefit,  and  neither 
the  city  nor  the  public  appears  to  have  had 
anything  to  do  with  them.  Later,  when  the 
lots  occupied  by  the  houses  were  required 
for  extensions  of  the  mill  property,  they 
were  torn  down  and  moved  away  by  the 
company,  and  the  plant  was  extended  west 
to  McHenry  street  After  the  extension  of 
the  plant  to  McHenry  street  the  mill  premi- 
ses were  inclosed  by  a  fence,  and  a  sign  was 
erected  at  the  west  end  of  tract  B  warning 
all  persons  other  than  employes  to  keep  out, 
and  the  mill  company  kept  a  watchman  sta- 
tioned there  to  enforce  this  warning.  The 
evidence  shows  that  the  mill  company  and 
its  successors  have  had  exclusive,  open, 
and  uninterrupted  possession  of  all  of  the 
premises  lying  east  of  McHenry  street  to 
the  Chicago  river  and  north  of  the  south 
line  of  lot  1  in  block  18  to  the  river.  After 
the  removal  of  the  cottages  and  extension 
of  the  plant  to  McHenry  street,  the  strips  of 
land  representing  the  extension  of  Wabansla 
avenue  east  of  the  river  and  the  extension  of 
McHenry  street  north  to  the  river,  designat- 
ed "B"  and  "A,"  respectively,  have  been  oc- 
cupied and  used  by  the  company  under  a 
claim  of  right  in  the  same  manner  and  to 
the  same  extent  that  it  used  other  portions  of 
its  mill  site.  Railroad  tracks  have  been 
laid  wherever  the  convenience  of  the  mill 
company  required  them,  regardless  of  wheth- 
er they  were  in  or  out  of  the  supposed 
streets.  There  appear  to  be  some  18  or  20 
railroad  tracks  and  spurs  that  traverse  some 
portion  of  Wabansla  avenue  east  of  McHenry 
street.  The  south  end  of  the  north  rail  mill 
extends  practically  to  the  center  of  Wab- 
ansla avenue,  and  the  south  mill,  another  ex- 
tensive building  of  the  mill  company,  Is  im- 
mediately south  of  the  north  rail  mill,  but 
not  upon  any  portion  of  the  street  The  evi- 
dence shows  that  the  blast  furnaces,  the  rail 
mill,  the  Bessemer  steel  mill,  and  other  parts 
of  the  plant  were  located  in  close  proximity 
to  each  other,  some  upon  one  side  and  some 
upon  the  other  of  the  alleged  street  and  that 
the  location  of  the  different  mills  Is  such 
that  If  Wabansla  avenue  were  opened  up 
and  used  as  a  public  highway,  the  plant 
would  be  rendered  inoperative.  The  space 
In  Wabansla  avenue  between  the  rail  mill 
and  the  south  mill  is  occupied  by  ..railroad 
tracks,  weighing  offices,  rail-loading  docks, 
turn-table,  and  other  things  pertaining  to 
the  finishing  and  delivery  end  of  the  rail 
mill.  The  rail  mill  and  the  south  mill  were 
both  operated  from  the  same  steam  supply. 
The  conditions  are  such  that  it  would  be  ut- 
terly Impossible  to  operate  the  plant  without 
reconstructing  It  If  Wabansla  avenue  should 
N  opened  up  as  a  street  to  the  river.  We 


have  no  means  of  knowing  the  amount  in- 
vested In  these  various  buildings  and  ap- 
purtenances In  connection  with  this  plant,  or 
how  much  It  would  cost  to  reconstruct  the 
same  if  the  street  In  question  were  opened 
up.  It  is  stated  by  counsel  for  appellee  that 
the  plant  represents  an  Investment  of  mil- 
lions of  dollars.  It  Is  apparent  that  appel- 
lee's plant  represents  a  very  large  amount 
of  money,  and  It  is  not  pretended  by  appel- 
lant that  the  opening  up  of  the  proposed 
street  will  not  entail  upon  appellee  a  very 
heavy  loss.  During  all  of  these  years,  from 
about  1859  to  the  beginning  of  this  suit  the 
municipality  of  Chicago  has  stood  by  and  by 
Its  silence  acquiesced  in  the  occupation  by 
the  appellee  and  its  predecessors  of  the  street 
in  question,  knowing  that  appellee  was  in- 
vesting large  sums  of  money  on  the  faith  and 
belief  that  there  was  no  street  there,  or  that 
if  there  ever  had  been  one,  it  had  been  aban- 
doned by  the  city.  Under  these  facts,  appel- 
lant is  equitably  estopped  from  insisting 
that  appellee's  buildings  and  other  structures 
constitute  an  obstruction  to  the  highway. 
The  case  of  Reichert  Milling  Co.  v.  Village  of 
Freeburg,  217  I1L  384,  75  N.  E.  544,  is  a  case 
very  much  like  the  case  at  bar,  and  announ- 
ces the  principle  that  must  control  here.  The 
same  principle  has  been  applied  in  many  oth- 
er cases  hi  this  court  Village  of  Winnetka 
v.  Prouty,  107  111.  218 ;  Village  of  Auburn  v. 
Goodwin,  128  111.  57,  21  N.  E.  212;  Village  of 
Vermont  v.  Miller,  161  111.  210,  43  N.  B.  975; 
Jordan  v.  City  of  Chenoa,  166  111.  530.  47  N. 
E.  191 ;  City  of  Carlinvllle  v.  Castle,  177  I1L 
105,  52  N.  E.  383,  69  Am.  St.  Rep.  202;  People 
v.  City  of  Rock  Island,  215  111.  488,  74  N.  E. 
437,  106  Am.  St  Rep.  179.  In  the  case  last 
above  cited  this  court  on  page  495  of  215 
111.,  page  44  of  74  N.  E.  (106  Am.  St  Rep.  179), 
said:  "It  has  frequently  been  decided  that 
the  doctrine  of  estoppel  in  pais  is  applicable 
to  municipal  corporations,  but  that  they  will 
be  estopped  or  not  as  justice  and  right  may 
require.  There  may  be  cases  where,  under 
all  the  circumstances,  to  assert  a  public  right 
would  be  to  encourage  and  promote  a  fraud. 
Where  a  party  acting  in  good  faith  under 
affirmative  acts  of  a  city  has  made  such  ex- 
tensive and  permanent  Improvements  that  it 
would  be  highly  inequitable  and  unjust  to 
destroy  the  rights  acquired,  the  doctrine  of 
equitable  estoppel  will  be  applied.  The  hard- 
ships that  would  result  from  a  contrary  hold- 
ing, and  the  necessity  of  raising  an  estoppel 
in  particular  cases  to  prevent  fraud  and  in- 
justice, have  Induced  the  establishment  of 
the  rule,  and  it  has  been  several  times  said 
that  there  Is  neither  danger  to  the  public  nor 
Injustice  in  the  application  of  the  doctrine. 
In  the  exercise  of  proper  diligence  the  public 
authorities  may  prevent  encroachments  upon 
public  right  and.  If  they  do  not,  any  citizen 
may  take  the  necessary  steps  to  do  so,  and 
If  there  is  not  only  a  failure  to  act  by  either, 
but  affirmative  action  by  the  public  authori- 
ties with  the  apparent  approval  of  every  one 
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ted,  under  which  the  situation  is  chang- 
l  permanent  Improvements  are  made, 
nclples  of  equity  require  that  the  pub- 
uld  be  estopped." 

ioipal  corporations  are  not  within  stat- 
P  limitation  except  as  to  private  right, 
urts  of  equity  will  prevent  the  opera- 
'  this  rule  by  enforcing  an  equitable  es- 

where  to  permit  the  assertion  of  a 
n  a  street  after  long  acquiescence  in  the 
liture  of  money  in  the  erection  of  build- 
here  would  work  a  gross  injustice  to 
ghta  of  private  perrons.  The  facts 
this  case  within  this  rule,  and  there 
o  error  in  granting  a  perpetual  lnjunc- 
y  the  court  below. 

decree  Is  affirmed, 
ree  affirmed. 


.  296) 

KENNEDY  v.  AFDAL  et  ai. 

ireme  Court  of  Illinois.    Oct.  23,  1907.) 

dicial  Sales— Vacation— Fraud. 
iny  fraud  by  the  purchaser  at  a  judicial 
y  which  competition  is  prevented  and  any 
:t  of  duty  by  the  officer  producing  such  re- 

*  sufficient  to  justify  an  order  setting  aside 
ale. 

.  Note.— For  cases  in  point,  see  Cent.  Dig. 
1,  Judicial  Sales,  8  75.1 

me— Evidence. 

Before  a  sale  of  certain  land  descended  to 
low  and  minor  children  had  been  ordered, 
ad  his  partner  contracted  to  sell  the  land 
for  $80  an  acre  and  accepted  part  of  the 
mse  price.  K.  thereafter  met  a  prospective 
laser,  who  had  come  to  bid  on  the  land 
to  the  hour  of  sale,  and  told  him  that  the 
was  sold,  and  that  whoever  bought  it  at 
sale  would  buy  a  lawsuit.  K.  procured  a 
laim  deed  to  the  widow's  interest  on  the 
of  the  sale  and  used  this  to  deter  bidding, 
n  the  sale  was  ready  to  begin,  he  stated  to 
!  present  in  intimidating  language  that  he 
bought  the  widow's  interest,  and  threatened 
>urchaser  with  a  lawsuit.  Eighty-eight  dol- 
an  acre  was  bid,  the  bidder  offering  a  check 
$1,000  earnest  money,  which  the  bank  on 
h  it  was  drawn  informed  the  guardian  of 
minors  would  be  paid,  but  notwithstanding 
the  land  was  sold  to  K.  for  $81.50  per  acre, 
e  the  previous  bidder  had  been  called  away 
i  the  sale  by  someone  in  the  interest  of  K. 
I,  that  such  facts  constituted  fraud,  author- 
I  a  resale. 

Id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
31.  Judicial  Sales,  §§  73.  75.J 

ippearahck— Jurisdiction. 
Where,  in  a  proceeding  to  set  aside  a  ju- 
\\  sale  and  order  a  resale,  the  purchaser  ap- 
red  and  was  made  a  party  on  his  own  mo- 
i  and  appealed  from  an  order  directing  a  re- 
,  he  could  not  object  that  the  court  had  no 
sdiction  of  his  person. 

id.  Note.— For  cases  in  point,  see  Cent.  Dig. 
3.  Appearance,  §8  79-90.] 

Estoppel— Judicial  Sales  — Assent  of 
V'idow— Repudiation. 

Where  a  widow  having  a  life  estate  in 
tain  property  freely  assented  to  a  judicial 
e  thereof,  without  .fraud  or  misrepresentation, 
ereupon  a  decree  was_  obtained  ordering  a  sale 
the  premises,  including  the  widow's  life  es- 
e,  she  was  estopped  from  thereafter  recalling 

•  assent  to  a  sale  including  her  interest. 

Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
1. 19,  Estoppel,  88  257-259.] 


5.  Lis  Pendens  —  Subsequent  Pubchaseb  — 
Notice. 

Where,  after  a  widow  had  vountarily  con- 
sented to  a  sale  of  certain  property  free  of  her 
life  estate  therein,  a  decree  ordering  such  sale 
was  obtained,  a  subsequent  purchaser  of  the 
widow's  interest  was  estopped  under  the  doctrine 
of  lis  pendens  to  object  to  the  sale  of  the  wid- 
ow's interest. 

6.  Same— Conveyance—  Poweb  of  Guabdian. 

Where,  after  a  widow  holding  a  life  estate 
in  certain  property  had  consented  to  a  sale  of 
the  same  free  of  her  interest,  by  the  guardian 
of  certain  minors  interested  therein,  a  decree 
of  sale  was  obtained,  whereupon  the  widow  con- 
veyed her  interest  to  another,  such  conveyance 
did  not  affect  the  power  of  the  court  to  direct 
the  guardian  to  execute  a  deed  to  the  purchaser 
at  tue  sale  conveying  the  fee  to  the  entire  prem- 
ises unincumbered  by  the  life  estate. 

7.  Cancellation  of  Instbuments  —  Pasties 
Entitled  to  Cancellation. 

Where,  after  a  widow  had  consented  to  a 
judicial  sale  of  land  in  which  she  had  a  life 
estate  by  the  guardian  of  certain  minor  remain- 
dermen also  interested,  she  conveyed  her  interest 
to  K.  before  the  sale,  which  was  fraudulently 
conducted,  the  remaindermen,  though  entitled  to 
a  decree  vacating  the  sale,  were  not  entitled  to 
set  aside  the  widow's  deed. 

8.  Judicial  Sales  —  Vacation  —  Fbaud  — 
Costs. 

Where  a  judicial  sale  of  the  land  of  minors 
was  set  aside  because  of  the  purchaser's  fraud, 
the  costs  of  the  sale  and  of  the  proceedings  to 
vacate  it  were  properly  charged  to  him. 

9.  Same— Eabnest  Monet— Retubn. 

Where  a  judicial  sale  of  land  on  which  the 
purchaser  had  paid  $1,000  earnest  money  was 
set  aside  because  of  the  purchaser's  fraud,  he 
was  entitled  to  a  return  of  the  earnest  money, 
less  the  costs  adjudged  against  him. 

Appeal  from  Boone  County  Court;  L.  M. 
Reck  how,  Judge. 

Application  by  Bertha  Afdal  and  another, 
by  Martha  Afdal,  their  mother  and  next 
friend,  to  recall  and  cancel  a  guardian's  deed 
of  certain  land  sold  under  order  of  court, 
in  which  Peter  R.  Kennedy,  the  purchaser, 
appeared,  and,  from  an  order  setting  aside 
the  sale  and  the  quitclaim  deed  executed  to 
him  by  Martha  Afdal,  he  appeals.  Reversed 
in  part 

Knute  Afdal  died  leaving  a  widow,  Martha 
Afdal,  and  two  minor  children,  Bertha  and 
Oscar  B.  Afdal.  At  the  time  of  bis  death  he 
was  the  owner  of  and  resided  upon,  with  his 
family,  a  farm  in  Boone  county,  consisting 
of  117  acres.  Elisha  A.  Cook  was  appointed 
guardian  for  the  two  minor  children.  There 
was  an  Incumbrance  on  this  homestead  of 
about  $4,000.  On  December  3,  1906,  the 
guardian  presented  a  petition  to  the  county 
court  praying  for  an  order  of  sale  of  the 
lands  belonging  to  his  wards.  The  widow 
filed  her  written  assent  to  the  Bale  of  her 
dower  and  homestead,  and  on  the  9th  of 
January,  1907,  an  order  of  sale  was  entered 
by  the  court  The  sale  was  duly  advertised 
to  occur  on  February  4th.  Before  the  peti- 
tion was  filed,  the  guardian  had  consulted 
the  county  judge,  and  had  been  advised  that 
It  would  be  advisable  to  find  a  purchaser 
who  would  pay  a  fair  price  for  the  land  be- 
fore taking  steps  to  have  It  sold.   Acting  on 
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this  suggestion  of  the  county  judge,  the 
guardian  had  some  conversation  with  Peter 
R.  Kennedy,  a  real  estate  agent  in  Belvidere, 
in  relation  to  finding  a  purchaser  for  the 
farm.  Kennedy  and  his  partner,  Parker,  took 
the  matter  up  with  a  man  by  the  name  of 
Carlstedt,  and  made  an  agreement  to  procure 
the  farm  for  Carlstedt  at  $80  per  acre  and 
received  $500  purchase  money.  On  January 
7th  Kennedy  made  a  contract  with  the  widow 
by  which  it  was  agreed  that  her  interest  in 
the  premises  should  be  settled  for  on  the 
basis  of  $30  per  acre;  she  agreeing  to  exe- 
cute a  quitclaim  deed  to  Kennedy.  On  the 
day  of  the  sale  Kennedy  met  Lane,  a  pro- 
spective bidder  for  the  land,  and  told  him 
that  the  land  was  already  sold;  that  he  had 
bought  the  widow's  interest.  He  also  in- 
formed Lane  that  if  anybody  bought  the 
farm  they  would  have  trouble.  Just  before 
the  hour  set  for  the  sale  Kennedy  procured 
the  execution  of  a  quitclaim  deed  from  the 
widow  to  himself.  He  then  went  to  the 
place  where  the  sale  was  to  occur  and  ad- 
dressed the  assembled  bidders  as  follows: 
"What  are  you  fellows  down  here  for?  To 
raise  a  stink?  I  own  Mrs.  Afdal's  interest 
in  that  property.  The  man  that  buys  this 
farm  will  bid  on  a  lawsuit  I  will  sue  him 
for  partition  that  will  cost  him  $400  or  $500 
before  he  gets  done  with  it"  He 'also  said 
that  a  purchaser  who  bought  that  land  could 
not  get  a  clear  title.  These  statements,  or 
similar  ones,  were  repeated  a  number  of 
times  in  the  presence  of  the  assembled  bid- 
ders. A  number  of  bids  were  made,  the  last 
one  by  John  Seaver,  which  was  $88  per  acre. 
Kennedy  asked  Seaver  if  he  had  the  $1,000 
to  make  the  initial  payment.  Seaver  said 
that  he  had  a  check  all  filled  out  except  sign- 
ing, and  that  the  check  would  be  honored  by 
the  Capron  Bank,  and  that  they  could  tele- 
phone to  the  bank  and  find  out  whether  the 
check  would  be  honored.  The  premises  were 
struck  off  to  Seaver  at  $88  per  acre.  Some 
one  was  sent  to  telephone  to  the  bank  about 
the  check,  and  came  back  and  reported  that 
the  check  was  all  right  and  would  be  duly 
honored.  Thereupon  Wood,  attorney  for  the 
guardian,  and  who  was  acting  as  auctioneer, 
declared  that  by  general  consent  all  bids 
were  declared  off,  and  proceeded  to  reoffer 
the  land.  Upon  the  second  offer  the  land 
was  started  at  $75  per  acre.  Then  Kennedy 
bid  $80  per  acre.  Seaver  bid  $81  per  acre. 
Immediately  after  Seaver's  bid  of  $81  per 
acre,  a  man  who  says  that  he  was  a  friend 
of  Kennedy's  and  desired  to  see  him  get  the 
land  Invited  Seaver  to  step  aside.  While 
Seaver  and  this  party  were  engaged  in  a  con- 
versation about  30  feet  away  from  where  the 
sale  was  taking  place,  Kennedy  bid  $31.50 
and  the  auctioneer  immediately  knocked  off 
the  land  to  him.  The  auctioneer  says  that 
he  called  the  bid  three  times  before  declaring 
the  land  sold  to  Kennedy.  Seaver  says  that 
he  did  not  hear  it  Some  of  the  witnesses 
say  that  Cook  gave  Wood  a  signal  to  "drop 


It."  The  sale  was  Immediately  reported  to 
the  court,  approved,  and  a  deed  executed, 
and  Kennedy  gave  his  check  for  $1,000  to  the 
guardian. 

On  the  18th  of  February  the  minors,  by 
their  mother  and  next  friend,  filed  a  motion 
to  set  aside  the  sale  of  February  4th  and  to 
recall  and  cancel  the  guardian's  deed,  and 
by  amendment,  afterwards  made,  a  prayer 
for  the  cancellation  of  the  quitclaim  deed 
made  by  the  widow  to  Kennedy  was  includ- 
ed. While  this  action  was  invoked  by  a  mo- 
tion. It  was,  In  fact  a  petition,  and  was  so 
treated  by  the  parties  and  by  the  court.  The 
grounds  alleged  as  reasons  for  setting  aside 
the  sale  embody  all  of  the  facts  above  recited 
respecting  the  conduct  of  Kennedy  and  other 
parties  connected  with  the  sale.  The  guard- 
ian filed  an  answer  to  the  petition,  and  the 
court  heard  It  upon  affidavits  and  parol  evi- 
dence given  In  open  court.  The  court  sus- 
tained the  petition,  set  aside  the  sale,  vacated 
the  guardian's  deed,  canceled  the  quitclaim 
deed  of  the  widow,  ordered  a  resale,  and  ad- 
judged that  Kennedy  pay  the  costs  of  the  sale 
set  aside  and  of  this  proceeding.  Before  the 
final  termination  of  the  proceedings  to  vacate 
the  8a Ie  Kennedy  came  In  and  on  his  own 
motion  was  made  a  party,  and  was  present 
in  person  and  represented  by  counsel  on  the 
final  hearing.  Seaver  obligated  himself,  In 
open  court,  to  bid  $88  per  acre  for  the  prem- 
ises upon  a  resale,  and  executed  a  bond  In  the 
sum  of  $3,000,  with  approved  security,  to 
secure  the  performance  of  his  obligation. 
Cook,  the  guardian,  and  Kennedy  excepted 
to  the  action  of  the  court  but  Cook  does  not 
join  in  this  appeal.  Kennedy  alone  brings 
the  case  to  this  court  for  review,  and  assigns 
error  upon  the  action  of  the  court  In  setting 
aside  the  sale  and  the  quitclaim  deed  and  In 
adjudging  the  costs  against  him. 

P.  H.  ODounell  and  William  Blestqr,  for 
appellant.  H.  B.  Stevenson  and  J.  B.  Lyon, 
for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  Appellant  insists  that  the  court  err- 
ed in  setting  aside  the  sale,  in  vacating  the 
order  approving  the  sale,  and  in  setting  aside 
the  guardian's  deed  to  him.  To  this  we  can- 
not assent  Good  faith  is  required  In  all 
judicial  sales,  both  by  the  purchaser  and  the 
officer  making  the  same.  Everything  done 
by  the  parties  calculated  to  prevent  competi- 
tion renders  such  sale  void.  Any  fraud  by 
the  purchaser  by  which  competition  Is  pre- 
vented, any  neglect  of  duty  by  the  officer 
producing  that  result  Is  regarded  as  suffi- 
cient ground  upon  which  to  order  a  resale. 
Longwith  v.  Butler,  3  Glim.  32;  Coffey  v. 
Coffey,  16  111.  141;  Meeker  v.  Evans,  25  I1L 
283;  Quigley  v.  Breckenridge,  180  111.  627. 
54  N.  E.  580.  In  the  case  at  bar  the  court 
saw  the  witnesses  and  heard  the  testimony, 
and  the  findings  in  the  decree  will  not  be 
disturbed  unless  palpably  against  the  weight 
of  the  evidence.  The  evidence  as  disclosed 
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ie  record  abundantly  sustains  the  decree. 

conduct  of  appellant,  who  was  a  pur- 
jr  at  the  sale,  was  characterized  by  fraud 
lghout  the  entire  transaction.   It  Is  evi- 

that  he  determined  to  secure  this  land 
SO  per  acre,  regardless  of  Its  value.  Be- 

the  sale  was  ordered  by  the  court,  he 

his  partner,  Parker,  entered  into  an 
ement  with  Carlstedt  to  sell  him  this 
k  for  $80  per  acre,  and  the  Arm  of  Ken- 

&  Parker  accepted  from  Carlstedt  $500 
:he  purchase  price  almost  two  months 
re  the  day  of  the  sale.   He  met  Lane, 

had  come  to  bid  on  the  land,  prior  to 
hour  of  sale  and  told  him  that  the  farm 

sold,  and  that  whoever  bought  the  farm 
he  afternoon  would  buy  a  lawsuit.  He 
ured  a  quitclaim  deed  to  the  interest  of 
widow  on  the  day  of  the  sale  and  used 

to  deter  others  from  bidding.   When  the 

was  ready  to  begin,  he  addressed  the  peo- 
present  in  Intimidating  language,  and  in- 
ned  them  that  he  had  bought  the  widow's 
rest  and  threatened  the  purchaser  at  the 

with  a  lawsuit.   John  Seaver  bid  $88 

acre,  and  the  land  was  struck  off  to  him 
that  price.   Kennedy  was  still  active  In 

proceedings  to  the  extent  of  Inquiring 
3eaver  if  he  had  $1,000  to  pay  down,  ac- 
ling  to  the  terms  of  the  sale.  Seaver  of- 
sd  his  check  on  the  Capron  Bank  for 
100,  and  at  the  instance  of  the  guardian 

bank  was  consulted  by  telephone,  where- 
in the  bank  authorities  stated  that  the 
ck  would  be  honored.  The  guardian  or- 
ed  the  land  resold.  The  evidence  of  fraud 
the  part  of  appellant  is  so  complete  and 
vincing  that  the  court  could  not  in  good 
science  do  otherwise  than  protect  the  in- 
est  of  appellees  by  ordering  a  resale.  Ap- 
ianfs  irregular,  unfair,  and  fraudulent 
tduct  disclosed  by  the  evidence  in  order  to 

the  land  at  a  price  less  than  it  was  worth 
8  aided  and  abetted  by  others  whose  fldu- 
ry  relations  to  the  minors  ought  to  have 
l  them  to  use  their  best  efforts  to  protect 
>  interests  committed  to  their  charge. 
\ppellant  Insists  that  the  court  did  not 
ve  Jurisdiction  of  his  person.  There  Is  no 
[nidation  for  this  contention.  Appellant 
me  In  and  on  his  own  motion  was  made  a 
rty  and  participated  in  the  proceedings  and 
>k  this  appeal.  There  is  no  merit  In  this 
atention. 

It  Is  next  insisted  that  the  court  erred  in 
ttlng  aside  the  quitclaim  deed  made  by  the 
dow,  Martha  Afdal,  on  the  day  of  the  sale, 
ie  evidence  shows  that  Martha  Afdal  en- 
red  into  the  following  agreement  with  Peter 
,  Kennedy  and  H.  H.  Parker  on  January 
1907:  "Belvldere,  III.,  January  7,  1907. 
tils  agreement  made  and  entered  into  this 
ty  between  Martha  Afdell,  of  the  town  of 
oone,  county  of  Boone,  and  state  of  Illi- 
)Is,  the  party  of  the  first  part,  and  Peter 
.  Kennedy  and  Hiram  H.  Parker,  of  the 
ty  of  Belvldere,  county  of  Boone  and  state 
C  Illinois,  parties  of  the  second  part  Said 
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Martha  Afdell  agrees  to  take  her  proportion- 
ate part  of  cash,  which  shall  be  set  aside  to 
her  as  her  interest  in  the  Afdell  farm,  con- 
taining one  hundred  and  seventeen  acres, 
and  give  a  quitclaim  to  the  same  at  the  rate 
of  $80  per  acre.  Said  Peter  R.  Kennedy  and 
Hiram  H.  Parker  agree  to  pay  said  Martha 
Afdell  at  the  rate  of  $80  per  acre  for  her 
Interest  In  said  farm.  If  said  farm  does  not 
bring  $80  per  acre  at  public  sale  said  Peter 
R.  Kennedy  and  Hiram  H.  Parker  agree  to 
bid  $80  per  acre  for  said  farm,  the  terms 
to  comply  with  the  requirements  of  the  court. 
Said  quitclaim  deed  to  be  given  to  P.  R.  Ken- 
nedy and  H.  H.  Parker.  Peter  R.  Kennedy. 
H.  H.  Parker,  per  P.  R.  K.  Martha  Afdal." 
This  agreement  obligated  Kennedy  and  Park- 
er to  bid  at  least  $80  per  acre  for  the  farm, 
and  It  obligated  Martha  Afdal  to  settle  on 
the  basis  of  $80  per  acre  for  her  life  estate, 
and  she  also  agreed  to  make  a  quitclaim  deed 
to  Kennedy  and  Parker.  This  contract  is 
not  set  aside  by  the  decree  of  court,  nor  is 
there  any  charge  made  that  this  contract  was 
not  fairly  entered  into.  The  execution  of  the 
quitclaim  deed  on  the  day  of  the  sale  was 
apparently  In  execution  of  this  contract. 
Martha  Afdal  had  executed  her  assent  to  the 
sale  of  her  life  estate,  and  the  decree  of  the 
court  was  for  the  sale  of  the  entire  prem- 
ises free  from  the  life  estate  of  the  widow, 
and  the  sale  had  been  so  advertised.  After 
or  decree  ordering  the  sale  of  the  premises 
free  and  clear  of  the  life  estate,  based  on 
the  widow's  assent  freely  and  voluntarily 
given,  without  fraud  or  misrepresentation, 
such  assent  to  such  sale  could  not  be  re- 
called by  the  widow.  She  would  be  estopped 
by  her  own  conduct  from  repudiating  her 
assent  after  the  expense  of  securing  a  de- 
cree had  been  Incurred  ordering  the  sale 
of  the  premises,  including  the  life  estate. 
Kennedy,  as  grantee  in  the  quitclaim  deed, 
occupied  no  better  position  with  respect  to 
the  sale  than  the  widow,  even  if  the  deed 
were  valid  for  any  purpose,  which  we  do  not 
decide.  This  grantee  had  actual  notice  of 
the  decree,  and,  even  if  he  did  not,  he  would 
be  bound  under  the  doctrine  of  lis  pendens. 
If  he  took  anything  under  such  deed  and 
contract  If  would  only  be  the  excess  of  the 
widow's  interest.  If  any,  figured  on  the  basis 
of  the  selling  price  of  the  land  over  the 
amount  of  her  Interest  computed  on  the  basis 
of  $80  per  acre.  If  the  quitclaim  deed  Is 
upheld,  It  Is  manifest  that  no  one  will  be 
Injuriously  affected  except  Martha  Afdal. 
She  Is  not  complaining.  The  motion  to  set 
aside  the  sale  and  this  quitclaim  deed  is 
made  by  the  minors  only.  It  Is  not  neces- 
sary for  the  protection  of  the  Interests  of  the 
minors  that  this  quitclaim  deed  should  be  set 
aside.  It  will  have  no  effect  whatever  upon 
their  interests,  nor  do  we  see  how  such  deed 
can  depress  the  price  on  a  resale  of  the 
premises.  The  purchaser,  upon  a  resale,  will 
obtain  a  title  free  and  clear  of  the  life  estate 
of  the  widow,  and  It  can  make  no  difference 
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to  the  purchaser  whether  the  value  of  the  life 
estate  is  all  paid  to  the  widow,  or  a  part 
paid  to  her  and  a  part  to  Kennedy  under 
his  contract  with  the  widow. 

It  is  suggested  that  Martha  Afdal  could 
not  make  a  quitclaim  deed  to  the  purchaser, 
having  conveyed  to  appellant.  This  is  not 
necessary.  The  widow  having  filed  her  writ- 
ten assent  to  the  sale  of  her  life  estate,  the 
court  Is  authorized  to  direct  the  guardian  to 
execute  a  deed  conveying  the  fee-simple  title 
to  the  whole  premises,  unincumbered  by  the 
life  estate. 

It  is  said  by  appellees  that  a  fraud  was 
practiced  upon  the  widow  in  securing  the  ex- 
ecution of  this  quitclaim  deed.  Upon  this 
question  we  express  no  opinion.  We  do  not 
regard  that  matter  prcperly  before  us.  The 
order  of  the  court  in  setting  aside  the  sale 
on  the  motion  of  the  minors  was  properly  en- 
tered, but  the  decree  setting  aside  the  quit- 
claim deed  by  the  widow  to  appellant  was  im- 
properly made  at  the  instance  of  the  minors. 

Appellant  complains  of  the  order  of  the 
court  taxing  certain  costs  against  him.  The 
order  complained  of  required  Kennedy  to 
pay  the  costs  of  the  proceedings  to  vacate  the 
sale  and  also  the  costs  of  the  sale  which  was 
set  aside.  There  was  no  abuse  of  discre- 
tion In  this  order.  All  the  costs  of  the  sale 
which  had  to  be  set  aside  on  account  of  the 
misconduct  of  appellant  were  properly  charg- 
ed to  him,  and  the  costs  of  the  proceedings 
to  set  aside  the  sale  should  be  paid  by  ap- 
pellant for  the  reason  that  the  Irregular  con- 
duct of  appellant  made  the  proceeding  nec- 
essary in  order  to  protect  the  rights  of  the 
minors.  We  see  no  reason  for  disturbing 
the  order  of  the  court  as  to  the  disposition  of 
the  costs. 

Appellant  raises  the  point  that  the  court 
should  have  ordered  the  guardian  to  return 
the  $1,000  paid  on  the  purchase.  Of  course, 
appellant  will  be  entitled  to  this  money,  less 
the  costs  adjudged  against  blm;  but  the  court 
was  not  required  by  any  pleading  In  the  case 
to  pass  on  that  question,  and  did  not,  in 
fact,  make  any  order  In  regard  to  It.  That 
question  was  not  raised  or  passed  on.  Hence 
there  is  no  ruling  on  which  error  can  be  as- 
signed. 

The  order  of  the  court  in  so  far  as  it  sets 
aside  the  quitclaim  deed  Is  reversed.  In  all 
other  respects  the  decree  of  the  county  court 
Is  affirmed.   Appellant  will  pay  all  costs. 

Decree  reversed  In  part 


(229  III.  313) 

CITY  OF  CHICAGO  v.  OPENHEIM  et  al. 
SAME  v.  SI  EG  EL.   SAME  v.  MILLER. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Appeal— Decisions  Reviewable— Valid- 
ity op  Ordinances. 

The  Supreme  Court  has  jurisdiction  of  the 
question  as  to  whether  a  city  ordinance  attempts 
to  interfere  with  a  constitutional  right,  but  not 
of  n  controversy  as  to  the  power  of  a  city,  under 
the  statutes,  to  pass  the  ordinance,  or  to  ques- 


tion whether  the  ordinance  Is  invalid  as  an  un- 
reasonable and  oppressive  exercise  of  that  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  8  111.] 

2.  Constitutional  Law  — Due  Process  of 
Law— Street  Railroads— Municipal  Reg- 
ulations. 

Municipal  Code  City  of  CbicaRO.  i  1974. 
requires  street  railway  companies  to  issue  trans- 
fer tickets.  Rev.  Municipal  Code  City'of  Chica- 
go, §  1500A,  prohibits  any  person  from  selling 
or  giving  away  any  street  railway  transfer  ticket 
or  from  receiving  and  using  any  transfer  so  sold 
or  given  away  and  provides  penalties  for  its  vio- 
lation. Held,  that  the  latter  ordinance  is  not 
in  violation  of  the  constitutional  provision  that 
no  person  shall  be  deprived  of  property  with- 
out due  process  of  law;  it  being  merely  a  regu- 
lation of  the  use  of  property. 

3.  Carriers— Street  Railroads— Transfers 
— Selling  or  Giving  Away. 

Rev.  Municipal  Code  City  of  Chicago,  3 
lf»00A,  prohibiting  any  person  from  selling  or 
giving  away  a  Btreet  car  transfer,  is  not  open  to 
the  objection  that  it  may  subject  innocent  par- 
ties to  punishment,  as  it  forbids  the  disposal 
of  a  transfer  at  any  time  or  place,  since  under 
Municipal  Code,  f  1974.  the  life  of  a  transfer 
is  limited  to  a  certain  time,  after  the  expiration 
of  which  it  ceases  to  be  a  transfer;  and,  the 
ordinance  being  penal,  it  will  be  made  appliable 
by  the  courts  only  to  the  case  of  persons  or  the 
kind  of  acts  clearly  contemplated  within  its 
scope. 

4.  Appeal— Review— Record. 

A  city  ordinance  not  introduced  in  evidence 
and  not  contained  in  the  abstract  or  record  can- 
not be  considered  on  appeal. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  8  2897.] 

Error  to  Municipal  Court  of  Chicago;  Mc- 
Kenzie  Cleland,  Judge. 

Joe  Openheim  and  others  were  charged 
with  the  violation  of  an  ordinance  of  the 
city  of  Chicago,  and  from  a  judgment  for  the 
accused  the  city  brings  error.  Reversed 
and  remanded. 

Edwin  H.  Cassels  and  Symmes  &  Kirk- 
land  (Edward  J.  Brundage,  Corp.  Counsel, 
and  John  A.  Rose,  of  counsel),  for  plaintiff 
In  error.  Joseph  Epstein  iind  Wharton  Plum- 
mer,  for  defendants  in  error. 

FARMER,  J.  Defendants  in  error,  Joe 
Openheim,  Julius  Siegel,  and  Nick  Miller, 
were  arrested  and  brought  before  the  mu- 
nicipal court  of  the  city  of  Chicago  charged 
with  violating  section  1500A  of  the  Revised 
Municipal  Code  of  said  city.  Said  section  of 
the  municipal  code  prohibits  any  person  from 
selling  a  street  railway  transfer  ticket  Is- 
sued by  a  street  railway  company  within 
the  city,  given  to  the  passenger  for  the  pur- 
pose of  authorizing  him  to  transfer  from  one 
car  or  line  to  another  without  the  payment 
of  additional  fare.  It  also  prohibits  any 
person  from  giving  away  such  transfer  tick- 
et for  the  purpose  of  enabling  the  person 
to  whom  given  to  use  or  offer  It  for  passage 
upon  any  street  railway  car  or  cars.  It  fur- 
ther prohibits  any  person  from  receiving  any 
transfer  ticket  in  the  manner  prohibited  by 
the  ordinance,  and  from  using,  attempting  to 
use,  or  offering  the  same  for  passage  upon 
any  street  railway  car  or  cars.  Penalties 
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jrovlded  for  the  violation  of  the  provl- 
i  of  the  ordinance,  and  It  was  to  en- 
i  the  penalty  that  these  suits  were  ln- 
ted.  The  facts  are  not  disputed.  De- 
int  la  error  Openheim  was,  and  had 
for  some  time  prior  to  his  arrest,  en- 
1  in  selling  newspapers  at  the  corner  of 
fth  and  Halsted  streets.  On  the  day  of 
rrest  he  was  seen  by  a  police  officer  to 
one  from  a  number  of  transfer  tickets 
ild  In  his  hands  and  give  it  to  defendant 
ror  Siegel,  who  handed  Openheim  five 
Openheim  gave  three  cents  back  to 
1.  Siegel  boarded  a  car,  and  while  in 
ict  of  offering  the  transfer  to  the  con- 
r  for  his  fare  was  arrested.  Defendant 
•or  Miller  was  seen  by  a  police  officer  to 
from  the  wife  of  defendant  In  error 
helm  a  transfer  ticket  and  pay  her  two 
therefor,  whereupon  he  was  immediate- 
rested.  Defendant  In  error  Openheim 
charged  with  selling  a  transfer  ticket 
ilatioo  of  the  ordinance.  Defendant  in 
Siegel  was  charged  with  purchasing  a 
fer  ticket  and  attempting  to  use  the 
for  passage  upon  a  street  railway  car. 
dant  In  error  Miller  was  charged  with 
asing  a  transfer  ticket  for  the  pur- 
»f  using  or  attempting  to  use  it  for  pas- 
upon  a  street  railway  car.  Upon  a 
ig  in  the  municipal  court  without  a  Ju- 
of  the  parties  were  discharged,  and  the 
f  Chicago  has  brought  the  cases  here 
:view  by  writs  of  error  sued  out  of 
ourt. 

here  is  no  controversy  about  the  facts, 
ae  questions  of  law  being  the  same  in 
ree  of  the  cases,  by  agreement  of  the 
3  the  cases  were  consolidated  in  this 

and  the  briefs  and  abstracts  filed  In 
se  are  considered  as  the  briefs  and  ab- 
3  In  all  three  of  them.  As  there  were 
•Itten  pleadings  In  the  cases  except 
mplalnt,  we  can  only  know  from  the 
lents  of  counsel  in  their  briefs  what 
es  were  made  by  defendants  In  error 

trial  court.  Counsel  for  plaintiff  in 
:ay  it  was  contended  for  defendants  in 

"First  that  the  city  of  Chicago  had 
ver  to  pass  section  1500A  of  the  Re- 
Uuniclpal  Code  of  the  City  of  Chicago; 
,  that  if  the  city  did  have  the  power 
s  said  ordinance,  the  ordinance  In 
►n  (section  1500A)  is  unreasonable  In 
us.  and  tl  at  it  is  unconstitutional  be- 
lt operates  to  take  property  without 
ocr ss  of  law."  It  Is  further  said  In 
ef  of  counsel  that  the  trial  court  held 
y  had  power  to  piss  rud  enforce  an 
ice  governing  the  use  of  street  car 
rs,  but  that  the  court  held  the  ordi- 
in  question  could  not  be  sustained  as 
»r  exercise  of  such  power  "because  It 
treasonable,  oppressive,  and  In  vlola- 
!  the  Constitution."  It  is  said  the 
jurt  held  a  transfer  ticket  In  the 
yt  the  passenger  to  whom  It  was  Is- 

property,  and  to  deprive  him  of  the 


right  to  sell  it  amounts  to  taking  his  prop- 
erty without  due  process  of  law.  If  the  con- 
troversy related  only  to  the  power  of  the  city, 
under  the  statute,  to  pass  the  ordinance,  or 
to  the  question  whether  the  ordinance  is  in- 
valid as  being  an  unreasonable  and  oppres- 
sive exercise  of  that  power,  this  court  would 
have  no  jurisdiction  to  entertain  these  writs 
of  error.  Where,  however,  an  ordinance  at- 
tempts to  interfere  with  a  constitutional 
right,  and  that  is  the  question  determined  by 
the  trial  court,  an  appeal  direct  to  or  a  writ 
of  error  from  this  court  will  lie  for  the  pur- 
pose of  reviewing  said  judgment  Wood  v. 
City  of  Chicago,  205  111.  70,  68  N.  B.  712. 
The  question  then  presented  for  our  consid- 
eration by  this  record  Is  whether  the  ordi- 
nance Is  In  conflict  with  the  constitutional 
provision  that  no  person  shall  be  deprived  of 
property  without  due  process  of  law. 

This  court  held,  in  Chicago  Union  Traction 
Co.  v.  City  of  Chicago,  199  III.  484,  65  N. 
E.  451,  59  L.  R.  A.  631.  that  the  city  had  the 
power  to  fix,  by  ordinance,  the  maximum 
rate  of  fare  at  five  cents  and  to  provide  for 
the  issue  of  transfer  tickets.  It  was  con- 
tended in  that  case  by  the  Chicago  Union 
Traction  Company  that  the  charters  of  Its 
constituent  companies  constituted  contracts 
as  to  the  rate  of  fare  It  might  charge,  and 
the  ordinance  fixing  the  maximum  fare  at 
five  cents  and  requiring  the  issue  of  trans- 
fer tickets  Impaired  these  contracts  and  was 
therefore  in  violation  of  the  Constitution  of 
the  United  States  and  the  Constitution  of  the 
state  of  Illinois;  but  the  court  held  to  the 
contrary.  In  1875  the  Legislature  of  this 
state  passed  an  act  making  It  unlawful  for 
any  one  not  authorized  by  the  owner  or  own- 
ers of  any  railroad  or  railroads  or  steamboat 
to  sell  or  transfer,  for  a  consideration,  the 
whole  or  any  part  of  a  ticket  for  transporta- 
tion over  any  railroad  or  steamboat.  The 
act  provided  that  the  railroad  or  steamboat 
company  should  redeem  tickets  from  pur- 
chasers who  for  any  reason  did  not  desire 
to  use  them,  but  a  sale  of  the  ticket  by  the 
purchaser  to  any  other  person  than  the  com- 
pany issuing  It  by  presenting  it  for  redemp- 
tion, was  made  punishable  by  a  fine  and  Im- 
prisonment The  constitutionality  of  this 
statute  was  passed  upon  In  Burdlck  v.  Peo- 
ple, 149  111.  600,  36  N.  E.  948,  24  L.  R.  A. 
152,  41  Am.  St  Rep.  329.  One  of  the  grounds 
upon  which  the  legality  of  the  act  was 
challenged  was  that  a  railroad  or  steam- 
boat ticket  was  property  In  the  hands  of  the 
purchaser,  and  that  the  effect  of  the  statute 
was  to  deprive  him  of  his  property  without 
due  process  of  law,  In  violation  of  section 
2  of  article  2  of  the  Constitution  of  the  state 
of  Illinois.  The  court  said  (page  606  of  149 
111.,  page  950  of  36  N.  E.  [24  L.  R.  A.  152, 
41  Am.  St  Rep.  329]):  "The  lawmaking 
power  may  provide  means  for  remedying 
such  evils  as,  in  its  opinion,  may  exist  in  the 
management  of  these  public  agencies  of 
transportation,  and  in  doing  so  it  may  some- 
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times  Impose  restrictions,  which  are  deemed 
to  be  necessary,  upon  the  use  and  enjoyment 
of  property.  A  man  is  not  deprived  of  his 
property  unless  it  Js  taken  away  from  him, 
so  that  he  Is  divested  of  his  title  and  posses- 
sion. To  limit  the  use  and  enjoyment  of 
property  by  legislative  action  Is  riot  to  take 
It  away  from  the  owner,  when  the  property, 
whose  use  and  enjoyment  are  so  limited,  is 
Invested  In  a  business  affected  with  a  public 
use  or  Is  used  as  an  accessory  in  carrying  on 
such  business."  Similar  statutes  upon  the 
same  subject  have  been  enacted  by  many 
other  states  and  have  been  sustained  by 
their  courts  of  last  resort  as  a  proper  exer- 
cise of  the  power  of  the  state.  We  quote 
from  the  opinion  of  the  Supreme  Court  of 
Minnesota  In  State  v.  Corbett,  59  N.  W.  319, 
57  Minn.  345,  24  L.  R.  A.  498,  the  following 
language,  which  is  substantially  similar  to 
the  reasoning  adopted  by  other  courts  In 
passing  upon  the  same  question:  "The  fact 
that  the  purchaser  of  a  ticket  is  prohibited 
from  selling  It  to  whom  he  pleases  does  not 
deprive  him  of  his  property  without  due  pro- 
cess of  law.  The  disposition  of  property  may 
always  be  limited  or  regulated  where  public 
Interests  so  require.  The  ticket  is  not  de- 
stroyed or  taken  from  the  holder,  nor  is  his 
right  to  ride  on  it  at  all  limited.  The  only 
limitation  Is  upon  his  right  to  transfer  it.  If 
be  wishes  to  ride  on  it,  which  Is  the  purpose 
for  which  a  ticket  Is  presumably  bought,  he 
can  do  so;  but,  if  he  does  not  use  it,  his  only 
course  is  to  require  the  carrier  who  Issued 
It  to  redeem  it.  As  already  suggested,  a  man 
has  no  constitutional  right  to  insist  that 
these  contracts  for  transportation  shall  be 
transferable,  and  if  the  Legislature  had  seen 
fit  to  declare  that  they  should  not  be,  and 
that  they  could  only  be  used  by  the  party 
to  whom  they  were  originally  issued,  they 
might  have  done  so,  even  without  making 
any  provision  at  all  for  their  redemption  by 
the  carrier  if  not  used."  Our  attention  is 
called  to  but  one  state  where  such  an  enact- 
ment has  not  been  sustained.  In  People  ex 
rel.  v.  Warden  of  City  Prison,  157  N.  Y. 
116,  51  N.  E.  1006,  43  L.  R.  A.  204,  68  Am. 
St  Rep.  763,  by  a  divided  court  of  four  to 
three,  the  New  York  Court  of  Appeals  held 
a  statute  upon  this  subject  invalid. 

It  is  true,  the  above  were  acts  of  the  Leg- 
islature, and  not  city  ordinances;  but  if  they 
did  not  amount  to  taking  property  without 
due  process  of  law  we  are  unable  to  see  how 
the  ordinance  in  question,  adopted  by  a  city 
council  having  the  power  to  require  the  Is- 
sue of  transfers  and  to  regulate  their  use, 
can  be  held  to  be  a  violation  of  the  Constitu- 
tion. Section  1974  of  the  Municipal  Code  of 
the  City  of  Chicago  requires  street  railway 
companies  to  issue  transfer  tickets  without 
further  charge  to  persons  who  have  paid 
their  fare.  Such  transfer  ticket  entitles  the 
passenger  to  be  carried  "on  any  other  line 
adjoining,  connecting,  crossing  and  intersect- 
ing, as  aforesaid,  and  owned,  leased  or  op- 


erated by  such  person  or  corporation,  for  a 
continuous  trip  of  any  distance  within  the 
city  if  used  within  one  hour  after  the  same 
is  issued  at  the  point  or  place  for  which  such 
transfer  ticket  was  issued."  This  ordinance 
was  enacted  for  the  benefit  of  passengers 
wishing  to  make  a  trip  which  necessitated 
the  use  of  more  than  one  line  of  the  street 
railway  company.  It  was  not  within  the  con- 
templation of  the  city  council,  in  adopting  the 
ordinance,  that  a  person  wishing  to  make  a 
trip  to  a  point  reached  by  the  Initial  line  of 
passage  should  have  the  right  to  demand  a 
transfer  ticket  for  the  purpose  of  selling  it  to 
some  one  else,  to  be  used  in  making  a  trip 
over  a  connecting  line  of  the  street  rail- 
way company.  When  a  passenger  pays  his 
fare  on  the  street  railway,  he  is  entitled 
to  a  transfer  ticket  if  in  making  his  trip  he 
desires  to  transfer  from  one  line  to  another 
upon  which  transfers  are  issued,  and  such 
transfer  is  good  upon  the  line  over  which 
it  is  Issued  if  used  at  the  place  and  within 
the  time  required.  Limiting  it  to  the  use  of 
the  person  to  whom  Issued,  as  was  said  in 
Burdlck  v.  People,  supra,  is  not  taking  It 
away  from  him  so  that  he  Is  divested  of  his 
title  and  possession,  and  does  not  therefore 
deprive  him  of  bis  property. 

Ex  parte  Lorenzen,  128  Cal.  431,  61  Pac. 
68,  50  L.  R.  A.  55,  79  Am.  St  Rep.  47,  is  a 
case  much  in  point  There  the  petitioner, 
Lorenzen,  was  convicted  of  having  given 
away  and  disposed  of  a  street  railway  trans- 
fer ticket  in  violation  of  section  3  of  an  ordi- 
nance of  the  city  of  San  Francisco.  Said  sec- 
tion S  is  as  follows:  "No  person,  except  a 
duly  authorized  conductor  or  agent  of  a  per- 
son, firm  or  corporation  operating  a  line  of 
street  railroad  within  the  city  and  county 
of  San  Francisco,  shall,  within  said  city  and 
county,  issue,  deliver,  give  or  sell,  or  offer 
to  issue,  deliver,  give  or  sell,  to  any  other 
person  whatsoever,  any  transfer,  transfer 
check  or  ticket  issued  or  purporting  to  be 
Issued  by  such  person,  firm  or  corporation  so 
operating  such  line  of  street  railroad,  for 
passage  on  any  street  railroad  car  or  line." 
Lorenzen  sued  out  a  writ  of  habeas  corpus 
from  the  Supreme  Court  of  California,  al- 
leging In  his  petition  that  the  ordinance  un- 
der which  he  was  convicted  was  void.  The 
case  Is  directly  In  point  and,  as  we  agree 
with  the  reasoning  and  conclusion  of  the 
court,  we  take  the  liberty  of  quoting  ex- 
tensively from  the  opinion.  One  of  the 
grounds  urged  against  the  validity  of  the  or- 
dinance was  that  It  was  an  unconstitutional 
interference  with  the  right  of  private  prop- 
erty. The  city  council  of  the  city  of  San 
Francisco  had  by  an  ordinance  required 
street  railway  companies  to  Issue  to  pas- 
sengers who  had  paid  their  full  fare  trans- 
fer tickets,  to  be  used  by  the  persons  to 
whom  Issued,  within  the  time  limited,  upon 
connecting  lines  of  such  street  railway  com- 
pany, without  the  further  payment  of  fare. 
The  court  held  that  it  was  a  part  of  the  pas- 
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senger's  contract  with  the  street  railway  com- 
pany that  he  might  transfer  to  and  ride  upon 
the  connecting  road  without  the  payment  of 
farther  fare,  and  that  It  was  also  a  part  of 
the  contract  that  the  passenger  should  use 
the  transfer  ticket,  if  used  at  all,  upon  the 
line  and  within  the  time  specified,  and  that 
he  would  not  transfer  or  assign  it  to  any  one 
else.   In  the  opinion  of  the  court  it  is  said: 
"Street  car  companies  are  public  utilities, 
which  are  almost  necessities  to  our  present 
mode  of  life.   While  in  one  aspect  their 
ownership  is  private,  and  they  are  operated 
for  private  gain,  in  another  they  are  servants 
of  the  people,  and  the  law-making  powers 
reserve  and  freely  exercise  the  right  to  regu- 
late and  control  them  in  their  operations. 
It  Is  upon  the  theory,  and  only  upon  the 
theory,  that  they  may  be  operated  for  the 
public  good,  that  a  franchise  permitting  their 
existence  may  be  given;  and  the  power  to 
pass  reasonable  regulations  for  their  opera- 
tion and  management  is  expressly  granted  by 
section  608  of  our  Civil  Code.   It  Is  strictly 
within  the  power  of  the  municipal  authorities 
of  the  city,  and  properly  within  the  exercise 
of  their  duties,  to  pass  any  reasonable  regu- 
lations affecting  street  car  lines,  to  remedy  a 
threatened  or  actual  Interference  with  the 
comfort,  convenience,  and  general  welfare  of 
the  traveling  public.   *   *    ♦   It  is  here 
first  insisted  by  petitioner  that  the  transfer 
Issued  to  him  by  the  company  Is  his  property, 
and  that  an  essential  and  Inalienable  right  to 
the  enjoyment  of  property  is  the  right  to 
sell,  give  it  away,  or  otherwise  dispose  of  it 
This,  however,  is  but  partially  true.   A  man 
may  not  be  deprived  of  his  property  or  of  his 
property  rights  for  any  private  consideration 
whatever,  nor  for  considerations  of  public 
good,  without  compensation  first  made;  but 
the  Legislature  has  the  unquestioned  right, 
and  every  day  exercises  it,  of  restricting  the 
use  to  which  private  property  may  be  put" 
After  quoting  from  Burdtck  v.  People,  supra, 
the  opinion  proceeds:  "But  aside  from  this, 
in  the  case  of  this  ordinance  it  cannot  be  per- 
ceived that  Its  terms  limit  or  circumscribe 
any  of  the  just  and  legal  rights  which  a  pas- 
senger receiving  a  transfer  theretofore  en- 
Joyed.    In  receiving  It  he  took  it  under  the 
conditions  above  set  forth.   It  was  a  part  of 
his  contract  that  if  used,  he  alone  would 
use  it  and  If  he  sold  it  or  assigned  It,  or  gave 
it  to  another,  to  the  end  that  that  other  might 
use  It  he  clearly  violated  his  contract  and 
pat  a  fraud  upon  the  company.   A  court  will 
not  hear  with  much  patience  one  Insisting  up- 
on his  right  to  violate  his  contract  and  con- 
summate a  fraud.   The  ordinance  in  ques- 
tion, therefore,  so  far  as  the  passenger  Is  con- 
cerned, leaves  him  all  the  rights  which  there- 
tofore he  enjoyed  under  his  contract,  and  in- 
terferes in  no  way  with  any  legal  or  legiti? 
mate  use  which  at  any  time  he  could  have 
made  of  the  transfer.  At  the  most,  so  far  as 
he  is  concerned,  it  has  hut  made  penal  what 


before  was  illegal  and  against  good  morals." 

It  is  further  insisted  by  defendants  In  er- 
ror that  the  ordinance  in  question  prohibits 
the  selling  or  giving  away  of  street  railway 
transfer  tickets  without  any  limitation  or  re- 
striction and  without  any  regard  to  the 
place  where  issued  or  the  time  when  Issued, 
and  It  Is  said  that  If  a  person  to  whom 
a  transfer  had  been  Issued  should  sell  or  give 
it  away  at  any  time  after  the  right  to  use 
it  had  expired,  or  at  any  place,  however  dis- 
tant, from  the  place  where  it  was  authorized 
to  be  used,  such  person  would  be  subject  to 
the  penalties  provided  by  the  ordinance  for 
its  violation.  A  similar  objection  was  urged 
to  the  ordinance  in  the  Lorenzen  Case,  and 
upon  this  point  the  court  used  the  following 
language,  which  expresses  our  views  upon  this 
subject:  "To  some  of  the  objections  thus  pre- 
sented answer  may  be  made  that  the  life  of 
the  transfer  ends  with  the  passage  of  the 
time  indicated  upon  Its  face.  It  ceases  then 
to  be  a  transfer — to  have  any  value  at  all, 
other  than  that  which  may  attach  to  it  as  a 
bit  of  paper.  But  for  the  more  substantial 
objection  that  the  ordinance,  by  its  terms, 
would  oppress  and  lead  to  the  conviction  of 
persons  guilty  of  no  fraudulent  act  it  Is  to 
be  remembered  that  the  letter  of  a  penal 
statute  Is  not  of  controlling  force,  and  that 
the  courts,  In  construing  such  statutes,  from 
very  ancient  times  have  sought  for  the  es- 
sence and  spirit  of  the  law  and  decided  in 
accordance  with  them,  even  against  express 
language;  and  In  so  doing  they  have  not 
found  it  necessary  to  overthrow  the  law,  but 
have  made  it  applicable  to  the  class  of  per- 
sons or  the  kind  of  acts  clearly  contemplated 
within  its  scope." 

It  is  urged  that  there  Is  another  ordinance 
of  the  city  of  Chicago  providing  for  the 
refunding  of  fares  to  passengers  or  issuing 
to  them  a  coupon  or  ticket  In  cases  of  break- 
down or  delays,  entitling  such  passengers  to 
continue  their  trip  on  other  cars  of  the 
street  railway  company,  and  that  the  ordi- 
nance In  question  purports  to  deprive  the  pas- 
senger to  whom  a  ticket  is  given  in  such 
cases  of  the  right  to  sell  It  or  give  it  away, 
and  that  this  is  taking  property  without 
due  process  of  law.  If  there  is  any  such  or- 
dinance as  that  referred  to  it  does  not  ap- 
pear to  have  been  offered  in  evidence,  as  we 
are  unable  to  find  it  In  either  the  abstract 
or  record,  and  that  question  Is  not  before  us. 

We  are  of  opinion  section  1500A  of  the 
Municipal  Code  of  the  City  of  Chicago  is  a 
valid  ordinance,  and  that  the  municipal  court 
erred  In  holding  otherwise  and  discharging 
defendants  in  error. 

The  judgment  of  the  municipal  court  in 
each  of  the  cases  is  reversed,  and  the  causes 
remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  the  views  herein 
expressed. 

Reversed  and  remanded. 
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(229  111.  474) 

HERTEL  v.  BOISMENUE. 
(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Schools  and  School  Districts— Town- 
ship Treasure  b— Removal. 

The  power  of  the  trustees  of  schools  to 
remove  the  township  treasurer  under  the  ex- 
press provisions  of  3  Starr  &  G.  Ann.  St.  1896, 
c  122,  S  23,  p.  3657,  and  section  34,  p.  3660, 
requires  no  formal  charge,  no  notice  to  the 
incumbent,  no  form  of  procedure  or  trial,  and 
is  not  subject  to  review. 

2.  Mandamus— Necessary  Parties. 

In  mandamus  to  compel  the  county  su- 
perintendent of  schools  to  approve  a  township 
treasurer's  bond,  the  former  treasurer  is  not  a 
necessary  party,  since  his  right  to  the  office  is 
not  involved. 

3.  Same— County  School  Superintendent- 
Refusal  to  Approve  Bond. 

Where  the  penalty  of  a  township  treasur- 
er's bond,  when  presented  to  the  county  super- 
intendent of  schools,  is  twice  the  amount  of 
bonds,  notes,  etc.,  then  in  his  hands,  as  express- 
ly required  by  3  Starr  &  C.  Ann.  St.  1896,  c 
122,  §  1,  p.  3671,  and  is  approved  by  the  trus- 
tees of  schools,  the  duty  of  the  superintendent 
to  indorse  his  approval  thereon,  have  it  record- 
ed, and  give  the  statement  of  approval  to  the 
treasurer,  are  ministerial  acts  coercible  by  man- 
damus. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  St  Clair 
County;  R.  D.  W.  Holder,  Judge. 

Mandamus  by  Louis  Boismenue  to  compel 
Charles  Hertel,  as  county  superintendent  of 
schools,  to  approve  his  bond  as  township 
treasurer.  From  a  Judgment  of  the  Appel- 
late Court  for  the  Fourth  District  affirming 
a  Judgment  for  petitioner,  respondent  appeals. 
Affirmed. 

The  appellee  filed  in  the  circuit  court  of 
St  Clair  county  his  petition  for  a  writ  of 
mandamus  commanding  the  appellant  who 
was  county  superintendent  of  schools,  to  ap- 
prove petitioner's  bond  as  township  treasur- 
er, and  to  deliver  to  petitioner  a  written  state- 
ment of  such  approval,  and  that  petitioner 
is  entitled  to  the  care  and  custody,  on  de- 
mand, of  all  moneys,  bonds,  mortgages, 
notes,  and  securities,  and  all  books,  papers, 
and  property,  of  every  description,  belonging 
to  the  township.  The  appellant  filed  an  an- 
swer in  the  form  of  five  pleas ;  the  first  de- 
nying appellee's  appointment,  the  second  de- 
nying that  there  was  a  vacancy  In  the  office 
at  the  time  of  the  alleged  appointment,  the 
third  averring  that  the  bond  was  not  in 
proper  form  and  the  penalty  thereof,  which 
was  $500,000,  was  insufficient  and  the  fourth 
averring  that  one  Daniel  Sullivan  bad  been 
appointed  treasurer  of  said  township  for  the 
term  of  two  years,  which  had  not  expired, 
that  he  had  not  been  removed,  and  there  was 
no  vacancy  In  said  office,  and  the  said  Dan- 
iel Sullivan  was  then  treasurer  of  said  town- 
ship. The  fifth  plea  alleged  Sullivan's  ap- 
pointment and  qualification  as  treasurer,  and 
that  the  trustees  of  the  township  attempted 
to  make  an  order  removing  him,  but  that  Bald 
order  was  without  authority  and  without 
cause,  because  his  term  had  not  expired,  and 


he  had  In  all  respects  efficiently  executed  all 
orders  and  requisitions  legally  made  and  en- 
tered of  record  by  said  board  of  trustees  and 
had  not  been  guilty  of  any  improper  conduct 
In  the  discharge  of  his  duties  as  treasurer, 
and  there  existed  no  good  cause  for  his  re- 
moval in  pursuance  of  the  statute;  that  he 
was  competent  and  able  to  and  did  efficiently 
perform  the  duties  of  said  office.  A  demurrer 
was  sustained  to  this  plea,  and  a  trial  had 
upon  the  other  four.  The  issues  were  found 
for  the  petitioner,  and  a  Judgment  rendered 
awarding  a  peremptory  writ  of  mandamus, 
which  has  been  affirmed  by  the  Appellate 
Court.  The  respondent  has  appealed  from 
the  judgment  of  affirmance  to  this  court 

F.  J.  Tecklenburg,  State's  Atty.,  L.  D.  Tur- 
ner,  and  Forman  &  Whltnel,  for  appellant 
Keefe  &  Sullivan,  for  appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
The  statute  provides  for  the  appointment  of 
a  township  treasurer  by  the  trustees  of 
schools  for  a  term  of  two  years  and  author- 
izes his  removal  by  the  board  for  good  and 
sufficient  cause.  8  Starr  &  C.  Ann.  St  1896, 
c.  122,  §§  22,  23,  p.  3657,  and  section  34,  p. 
3660.  The  power  of  removal  there  given  re- 
quires no  formal  charge,  no  notice  to  the 
incumbent,  no  form  of  procedure  or  trial,  and 
is  not  subject  to  review.  People  v.  Higgins, 
15  111.  110;  Wilcox  v.  People,  90  111.  186; 
People  v.  Mays,  117  DX  257,  7  N.  E.  660.  In 
the  case  first  cited  it  Is  said  (page  114  of  15 
111.):  "Here  the  trustees  were  charged  with 
the  general  management  of  the  institution 
and  were  authorized  to  appoint  a  superin- 
tendent possessed  of  certain  qualifications, 
and  for  the  want  of  certain  of  those  qualifi- 
cations they  might  remove  him.  They  are 
not  bound  down  by  any  legal  rule  of  evidence 
when  determining  as  to  the  existence  of 
those  qualifications  for  the  purpose  of  mak- 
ing the  appointment ;  nor,  on  the  other  hand, 
are  they  thus  restricted  when  determining 
upon  the  absence  or  want  of  certain  qualifi- 
cations when  acting  upon  the  question  of  re- 
moval. They  may  determine  that  question 
upon  their  own  observation  and  exercising 
their  own  best  judgment.  •  *  *  They  may 
act  upon  their  own  judgment  and  their  own 
observation,  and  whenever  they  are  prepared 
to  take  the  responsibility  of  saying  that  the 
Incumbent  does  not  possess  the  necessary 
qualifications  for  the  office.  They  have  the 
right  and  it  Is  their  duty,  to  remove  him  for 
such  cause."  There  was  therefore  no  error 
in  sustaining  the  demurrer  to  that  part  of 
the  answer  called  the  fifth  plea. 

The  third  plea  avers  that  the  bond  was  not 
sufficient  in  penalty  or  in  proper  form.  No 
objection  to  the  form  is  pointed  out  The 
statute  requires  the  penalty  of  the  bond  to 
be  twice  the  amount  of  all  bonds,  notes,  mort- 
gages, moneys,  and  effects.  3  Starr  &  C. 
Ann.  St  1896,  c.  122,  §  1,  p.  3671.  The  pen- 
alty of  the  bond  presented  was  $500,000,  and 
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the  former  treasurer  testified  that  there  were 
in  his  hands  $243,917.13.  The  penalty  of  the 
bond  was  more  than  twice  this  amount  The 
appellant  offered  to  prove  that  other  moneys 
came  to  the  hands  of  the  treasurer  after  the 
bond  was  executed,  making  the  total  amount 
handled  by  him  since  that  date  over  $400,- 
000.  No  offer  was  made  to  show  when  or 
from  what  source  the  additional  sum  was 
received.  The  trial  occurred  in  December, 
nearly  eight  months  after  the  bond  was  pre- 
sented for  approval.  If  the  penalty  of  the 
bond  was  sufficient  when  presented  to  the 
appellant,  he  cannot  excuse  his  refusal  to 
approve  it  by  showing  that  at  some  time 
within  the  next  eight  months  the  fnnds  in- 
creased so  as  to  require  an  increase  in  the 
penalty  of  the  bond.  The  same  section  of  the 
statute  which  provides  for  the  penalty  of 
the  bond  provides  for  such  Increase  of  the 
penalty  as  the  Increase  of  the  amount  of 
notes,  bonds,  mortgages,  and  effects  may  re- 
quire. 

It  is  insisted  that  Daniel  Sullivan,  the 
former  treasurer,  is  a  necessary  party  to 
this  proceeding,  because,  It  Is  said,  his  right 
to  the  office  will  be  directly  affected  by  the 
Judgment  In  this  case  his  right  to  the  office 
is  in  no  way  Involved,  and  the  judgment  can- 
not affect  that  question.  In  the  case  of  Peo- 
ple v.  Matteson,  17  111.  167,  an  application 
was  made  for  a  peremptory  mandamus 
against  the  Governor  and  Secretary  of  State 
to  compel  them  to  Issue  commissions  to  the 
relators,  as  ponce  magistrates  of  the  city  of 
Chicago.  At  the  election  the  relators  had 
received  the  greater  number  of  votes,  but  ow- 
ing to  the  fact  that  the  ballots  cast  for  them 
were  for  "police  Justices,"  and  not  for  "police 
magistrates"  (the  term  used  in  the  act  under 
which  the  election  was  held),  It  was  contend- 
ed that  they  were  illegal  and  should  not  be 
counted.  Accordingly,  commissions  had  been 
issued  to  the  opposing  candidates,  who  had 
received  a  smaller  number  of  votes,  but  for 
"police  magistrates,"  and  they  had  qualified 
and  entered  upon  the  duties  of  the  said  of- 
fices The  court  awarded  the  writ  and  said : 
"It  was  suggested  at  the  bar,  on  behalf  of 
those  who  received  the  commissions  under 
this  election,  that  mandamus  will  not  lie  to 
admit  the  relators  to  an  office  which  Is  al- 
ready filled.  We  recognize  the  rule  as  un- 
questioned that  ordinarily  at  least  the  court 
will  not  by  mandamus  turn  out  one  officer 
and  admit  another  In  his  place.  This  we  do 
not  propose  to  do.  We  have  nothing  to  do 
with  those  parties  who  are  not  now  before 
us.  This  decision  does  not  affect  their  rights 
to  their  offices,  one  way  or  the  other.  If 
they  were  holding  their  offices  rightfully  be- 
fore they  will  do  so  still,  and  if  they  had  no 
legal  right  to  the  offices  before,  but  were 
merely  holding  by  color  of  office,  this  decision 
makes  them  no  less  officers  de  jure.  Their 
right  to  the  offices  can  be  determined  di- 
rectly by  quo  warranto."-  And  to  the  same 
effect  are  People  v.  Rives,  27  111.  242,  and  Peo- 


ple v.  Hilliard,  29  111.  413.  In  the  case  of 
Powell  v.  People,  214  111.  475,  73  N.  E.  795, 
105  Am.  St  Rep.  117,  cited  by  the  appellant 
the  writ  commanded  the  respondents  to 
strike  from  the  civil  service  list  of  eligibles 
for  chief  sanitary  inspector  the  name  of  the 
incumbent  then  holding  the  office,  cancel  and 
withdraw  their  certification  of  him  for  said 
office,  and  certify  the  petitioner  for  appoint- 
ment to  said  office.  The  effect  of  the  judgment 
was  to  remove  him  at  once  from  office  in  a 
proceeding  to  which  he  was  not  a  party.  In 
this  case  It  was  not  proposed  to  turn  any  one 
out  of  office.  All  the  court  was  asked  to  do 
was  to  compel  the  county  superintendent  to 
perform  his  plain  duty  under  the  statute, 
leaving  the  parties  to  the  remedies  existing 
under  the  law.  People  v.  Matteson,  supra; 
People  v.  Rives,  supra.  The  law  gave  the 
power  of  appointment  and  removal  of  the 
treasurer  to  the*  trustees  alone,  and  with  It 
the  county  superintendent  had  nothing  to  do. 
His  only  duty  was  with  the  treasurer's  bond 
—on  Its  delivery  to  him,  after  being  approved 
by  the  trustees,  to  Indorse  his  approval  there- 
on, have  It  recorded,  and  give  the  statement 
required  by  the  statute  to  the  appointee. 
These  are  ministerial  acts,  the  performance 
of  which  may  be  coerced  by  mandamus 

The  Judgment  was  right  and  will  be  af- 
firmed. 

Judgment  affirmed. 


(229  111.  330) 

GEORGE  B.  SWIFT  CO.  v.  GAYLORD. 
(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Limitation   of   Actions  —  Pleaoino  — 
Amendment. 

Where  a  suit  is  brought  in  apt  time,  and  a 
declaration  filed  imperfectly  stating  the  cause 
of  action,  subsequent  amendments,  though  filed 
after  limitations  against  a  new  action  have  run, 
will  not  be  barred,  if  they  amount  to  not  more 
than  a  restatement  in  a  different  form  of  the 
cause  of  action  originally  declared  on;  but,  if 
they  set  up  an  entirely  new  and  distinct  cause  of 
action,  limitation  will  be  successfully  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  543-547.] 

2.  Same— Con  stbcction. 

A  declaration  charged  that  an  employer 
negligently  failed  to  properly  secure  the  arm 
of  a  derrick,  whereby  it  fell  and  killed  an  em- 
ploye-. An  amendment  alleged  negligence,  in 
that  defendant  failed  to  properly  secure  the 
derrick,  and  to  sufficiently  brace  and  secure  the 
beam  of  the  hoisting  apparatus,  and  to  properly 
brace  and  bolt  the  beam  of  the  derrick,  etc. 
Held,  that  the  omission  charged  both  by  the 
original  and  amended  declarations  was  the  fail- 
ure to  construct  the  derrick  so  as  to  make  it 
reasonably  suitable,  in  that  defendant  failed  to 
have  the  derrick  arm  securely  fastened,  and  the 
amendment  was  properly  allowed,  though  limi- 
tations had  run  against  a  new  action  when  the 
amendment  was  filed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Limitation  of  Actions,  §§  543-547.] 

3.  Masteb  and  Servant— Death  of  Sebvant 
—Cause  of  Action. 

A  cause  of  action  for  death  of  a  servant 
is  the  act  or  thing  done  or  omitted  to  be  done 
by  the  master  which  confers  the  right  upon  the 
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sen-ant's  representative  to  sue,  or  the  act  which 
causes  a  grievance  for  which  the  law  affords 
a  remedy. 

4.  Sams  —  Negligence— Defective  Appara- 
tus. 

Where  a  servant  was  killed  by  the  fall  of  a 
derrick,  and  the  evidence  showed  that  the  der- 
rick was  not  braced  to  withstand  the  strain  in- 
cident to  the  purpose  for  which  it  was  used,  and 
that  it  gave  way  and  killed  deceased  while  he 
was  in  the  exercise  of  ordinary  care,  the  court 
properly  refused  to  direct  a  verdict  for  defend- 
ant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1000-1009.] 

5.  Same— InsxBUCTioNS. 

The  court  charged  that  If  the  derrick  by 
which  intestate  was  killed  was  negligently,  con- 
structed and  fastened  by  defendant,  and  intes- 
tate had  no  knowledge  thereof,  and  could  not  by 
ordinary  care  have  acquired  such  knowledge, 
and  while  in  the  exercise  of  ordinary  care  was 
killed  by  the  fall  of  the  derrick  by  reason  of 
its  negligent  construction,  and  his  death  caused 
pecuniary  injury  to  his  next"  of  kin,  the  jury 
should  find  for  plaintiff,  though  the  immediate 
cause  of  the  falling  of  the  derrick  was  the  com- 
bined result  of  defendant's  negligent  construc- 
tion and  the  carelessness  of  defendant's  em- 
ployes engaged  in  operating  the  derrick.  Meld, 
that  the  instruction  was  not  misleading,  as  fail- 
ing to  negative  the  fact  that  deceased  was  one 
of  such  employes,  and  in  charging  that  a  re- 
covery might  be  had,  though  deceased's  own  neg- 
ligence contributed  to  his  injury. 

6.  Death— Loss  or  Pecuniae*  Aid— Expec- 
tation of  Life. 

Where  there  was  actual  loss  of  pecuniary 
aid  by  decedent's  alleged  wrongful  death,  the 
jury,  in  determining  the  amount,  could  con- 
sider the  reasonable  expectation  of  life  of  the 
deceased  and  of  his  next  of  kin  so  injured. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Death,  §§  84,  90;  vol.  15,  Damages,  8 
489;  vol.  20,  Evidence,  §  1520.] 

7.  Masteb  and  Sebvant—  Injuries  to  Serv- 
ant —  Defective  Appliances  —  Instruc- 
tions. 

In  an  action  for  death  of  a  servant,  the 
burden  is  on  plaintiff  to  show,  not  only  that  an 
appliance  was  defective  and  that  the  master  had 
notice  thereof,  or  should  have  had  notice,  but 
also  that  the  servant  did  not  know  of  the  defect, 
and  had  not  equal  means  of  knowing  with  the 
master. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  877-908.] 

8.  Sams— Knowledge  of  Servant. 

To  charge  a  servant  with  negligence,  he 
must  not  only  know,  or  have  means  of  knowl- 
edge by  the  exercise  of  ordinary  care,  of  the 
defect  in  the  appliance  by  which  he  was  injured, 
but  must  also  know  that  the  defect  rendered 
the  appliance  unsafe  to  use ;  he  not  being  bound, 
however,  to  make  an  inspection  for  latent  de- 
fects. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  706-709.] 

9.  Same1— Proof. 

Where  a  servant's  want  of  knowledge  of 
the  defectiveness  of  an  appliance  is  not  sus- 
ceptible of  direct  proof,  it  may  be  inferred  from 
circumstances ;  plaintiff  being  aided  by  the  pre- 
sumption that  a  person  does  not  voluntarily  in- 
cur danger  and  risk  of  death. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Rock 
Island  County;  B.  C.  Graves,  Judge. 

Action  by  Luclon  E.  Gaylord  against  the 
George  B.  Swift  Company  and  others.  Judg- 
ment In  favor  of  plaintiff  against  the  named 


defendant  was  affirmed  by  the  Appellate 
Court,  and  said  defendant  appeals.  Revers- 
ed and  remanded. 

The  circuit  court  of  Rock  Island  county 
rendered  a  judgment  for  $5,000  in  favor 
of  appellee  against  appellant  for  negligently 
causing  the  death  of  plaintiff's  intestate,  and 
that  judgment  has  been  affirmed  by  the  Ap- 
pellate Court  The  action  was  brought  to 
the  January  term,  1904,  of  said  circuit  court 
against  this  appellant,  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  and  the 
Rock  Island  Improvement  Company.  The 
original  declaration  consisted  of  a  single 
count,  which  alleged  that  the  death  occurred 
on  September  22,  1903.  After  the  expira- 
tion of  one  year  from  that  date  the  plaintiff 
filed  an  amended  declaration  of  seven  counts, 
to  which  the  defendants  filed  a  plea  of  not 
guilty  and  also  a  special  plea  to  each  count 
setting  up  the  one-year  statute  of  limita- 
tions. The  plaintiff  demurred  to  each  of  the 
special  pleas.  This  demurrer  having  been 
overruled,  he  then  filed  a  second  amended 
declaration,  consisting  of  four  counts,  to 
which  the  defendants  again  pleaded  the  gen- 
eral issue  and  special  pleas  of  the  statute  of 
limitations.  The  plaintiff  again  demurred  to 
each  of  the  special  pleas.  This  demurrer  was 
sustained,  and  a  jury  was  Impaneled  for  the 
trial  of  the  cause.  During  the  progress  of 
the  trial  plaintiff,  by  leave  of  the  court,  dis- 
missed his  suit  against  the  other  defendants, 
and  filed  another  amended  declaration  of 
four  counts  against  appellant  alone,  to  which 
appellant  filed  a  plea  of  the  general  issue  and 
special  pleas  of  the  statute  of  limitations. 
Plaintiff  demurred  to  the  special  pleas,  his 
demurrer  was  sustained,  and  the  trial  pro- 
ceeded, with  the  result  above  stated. 

Jackson,  Hurst  &  Stafford,  for  appellant 
J.  B.  &  J.  L.  Oakleaf  and  J.  T.  &  S.  R.  Ken- 
worthy,  for  appellee. 

DUNN,  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  court  erred 
in  sustaining  the  demurrer  to  the  pleas  of 
the  statute  of  limitations  filed  to  the  amend- 
ed declaration.  The  statute  provides  that 
every  action  to  recover  damages  for  the 
death  of  a  person  caused  by  another's  wrong- 
ful act  shall  be  commenced  within  one  year 
after  such  death,  and,  the  amended  declara- 
tion In  this  case  having  been  filed  more  than 
one  year  after  the  death  of  plaintiff's  in- 
testate, the  action  was  barred,  unless  the 
cause  of  action  set  forth  In  the  amended 
declaration  was  the  same  as  that  declared 
upon  In  the  original  declaration.  Counsel 
for  appellant  earnestly  Insist  that  the  causes 
of  action  set  up  in  the  several  counts  of  the 
amended  declaration  are  entirely  new  and 
distinct  from  that  declared  upon  In  the  one 
count  of  the  first  declaration.  It  is  well 
settled  that  If  a  suit  is  brought  in  apt  time, 
and  a  declaration  duly  filed  stating  the  cause 
of  action,  though  Imperfectly,  subsequent 
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amendments,  though  filed  after  the  statute  of 
limitations  has  run,  will  not  he  barred  there- 
by, if  they  amount  to  no  more  than  a  restate- 
ment, In  a  different  form,  of  the  cause -of 
action  originally  declared  upon.  North  Chi- 
cago Rolling  Mill  Co.  v.  Monka,  107  111.  340. 
But  if  the  amended  counts  set  up  an  entirely 
new  and  distinct  cause  of  action  the  statute 
of  limitations  may  be  successfully  pleaded 
thereto.  Phelps  v.  Illinois  Central  Railroad 
Co.,  94  111.  548;  Eylenfeldt  t.  Illinois  Steel 
Co.,  166  111.  185,  46  N.  E.  266. 

The  first  declaration  in  this  case  alleged 
that  the  defendants  were  engaged  in  the 
business  of  erecting  a  building,  and  the  de- 
ceased was  in  their  employ,  and  the  defend- 
ants were  in  the  act  of  hoisting  lumber  from 
the  ground  to  the  top  of  said  building,  us- 
ing a  derrick  for  that  purpose,  It  being  the 
duty  of  the  deceased  to  receive  the  lumber 
on  the  top  of  the  building,  and  while  he  was 
in  the  act  of  performing  such  duty,  exercis- 
ing due  care,  the  derrick  gave  way  and  broke, 
by  means  whereof  plaintiff's  Intestate  was 
then  and  there  instantly  killed.  The  declara- 
tion then  proceeded:   "And  the  plaintiff  fur- 
ther avers  that  said  defendants,  a  short  time 
prior  to  the  killing  of  plaintiff's  intestate 
as  aforesaid,  had  erected  and  constructed 
said  derrick  or  hoist  for  the  purpose  of 
hoisting  lumber  as  aforesaid,  and  in  the 
erection  of  said  derrick  or  hoist,  and  the 
placing  of  the  same,  bad  negligently  omitted 
to  properly  place,  fasten,  and  secure  the 
same.  In  this:  They  had  neglected  and  omit- 
ted to  properly  and  securely  place  the  arm 
of  said  derrick  or  hoist  which  held  the  pulley 
over  which  the  rope  attached  to  said  der- 
rick or  hoist  ran,  so  that,  when  applying 
the  power  to  hoist  the  said  lumber  as  afore- 
said, and  while  said  lumber  was  about  up  to 
the  top  of  said  building,  ready  for  the  plain- 
tiff's Intestate  to  take  when  so  hoisted,  the 
said  derrick  or  hoist  gave  way,  and  the 
said  lumber  and  derrick  fell  upon  the  plain- 
tiff's intestate,"  etc.   The  amended  declara- 
tion, upon  which  the  trial  was  had,  as  al- 
ready stated,  contained  four  counts.  The 
first  alleged  that  the  defendant  carelessly 
and  negligently  built  said  derrick,  and  omit- 
ted to  properly  place,  fasten,  and  secure  the 
same,  so  that,  when  the  weight  of  the  lumber 
to  be  hoisted  thereby  was  placed  upon  the 
arm  of  the  derrick,  It  broke  and  gave  way, 
and  the  defendant  had  neglected  and  omitted 
to  properly  secure  the  arm  of  said  derrick, 
so  that,  when  the  power  was  applied  to  hoist 
the  lumber,  it  gave  way.  The  second  averred 
that  the  negligence  of  the  defendant  consist- 
ed in  not  sufficiently  bracing,  securing,  nail- 
ing, bolting,  and  fastening  the  beam  of  said 
hoisting;  apparatus,  so  as  to  prevent  the 
same  from  falling  when  a  load  to  be  hoisted 
was  heavy,  or  might  be  caught,  as  it  was 
liable  to  do,  upon  or  against  the  said  iron 
cross-beams  when  being  hoisted  as  afore- 
said.   The  third  sets  up  that  the  defendant 


was  negligent  and  careless  In  fs«tenlng  and 
constructing  the  beam  of  said  derrick,  and 
that  the  same  was  not  safely  and  properly 
braced,  nailed,  bolted,  and  fastened  to  sustain 
the  weight  of  the  hoisting  of  said  timbers 
and  lumber  in  the  manner  and  form  the 
same  were  being  hoisted  as  aforesaid,  and 
was  not  sufficient  to  sustain  the  weight  that 
would  come  upon  the  same  In  the  event  said 
timbers  and  lumber  should  be  caught  on 
said  iron  cross-beams  while  being  so  hoisted 
in  the  manner  and  form  aforesaid.  And  the 
fourth  alleged  that  the  defendant  caused  and 
permitted  said  derrick  or  hoisting  apparatus 
to  be  negligently  and  carelessly  built  and  con- 
structed, in  this:  That  said  derrick  beam, 
and  its  supports  and  braces,  were  not  suf- 
ficiently and  properly  braced,  bolted,  placed, 
nailed,  built,  adjusted,  and  fastened,  so  as 
to  prevent  the  same  from  falling  when  in 
use  In  the  hoisting  of  said  lumber  as  afore* 
said.  It  will  be  seen  that  each  of  these 
counts  rests  upon  the  alleged  failure  of  the 
defendant  to  properly  nail,  brace,  and  fasten 
the  arm  of  said  derrick.  In  cases  of  this 
kind  the  cause  of  action  is  the  act  or  thing 
done  or  omitted  to  be  done  by  one  which  con- 
fers the  right  upon  another  to  sue;  In  other 
words,  the  act  or  wrong  of  the  defendant 
towards  the  plaintiff  which  causes  a  griev- 
ance for  which  the  law  gives  a  remedy. 
Swift  &  Co.  v.  Madden,  165  111.  41,  45  N.  E. 
979.  Here  the  omission  of  duty  charged 
against  the  defendant,  both  by  the  original 
and  amended  declarations,  was  the  failure 
to  so  construct  the  derrick  in  use  upon  the 
building  as  to  make  it  reasonably  suitable 
and  safe  for  the  use  for  which  it  was  in- 
tended, and  the  particular  negligence  was 
the  failure  to  have  the  arm  so  securely  fas- 
tened that  It  would  not  give  way  to  the  pres- 
sure upon  It 

Special  attention  Is  called  by  appellant's 
counsel  to  the  use  of  the  word  "place,''  in 
the  first  declaration,  in  connection  with  the 
arm  of  the  derrick,  as  limiting  the  issue  to 
the  single  point  of  negligence  in  placing  the 
arm  of  the  derrick.  The  words  used  are, 
"neglected  and  omitted  to  properly  and  se- 
curely place,"  and  they  mean  that  the  de- 
fendant neglected  to  properly  put  the  derrick 
in  position  in  a  safe  manner,  secure  against 
the  strain  to  which  It  might  be  subjected. 
Under  this  allegation  any  evidence  would 
have  been  admissible  which  was  admissible 
under  the  amended  declaration  or  which  was 
admitted  on  the  trial.  Evidence  that  the 
snatch  block  on  the  ground,  Instead  of  be- 
ing directly  under  the  derrick,  was  on  one 
side,  and  that  the  side  which  was  not  braced, 
was  admissible,  not  as  evidence  of  an  inde- 
pendent act  of  negligence,  but  as  showing  the 
additional  strain  to  which  the  arm  would 
thereby  be  subjected  and  the  necessity  that 
it  should  be  "securely  placed."  The  counts 
in  the  amended  declaration  did  not  set  up 
any  new  cause  of  action,  but  merely  am- 


Digitized  by  Google 


302 


82  NORTHEASTERN  REPORTER. 


(HI. 


plifled  the  statement  of  that  alleged  in  the 
first  declaration  and  changed  the  form  of 
Its  expression. 

It  is  next  urged  that  the  Jury  should  have 
been  instructed  to  find  a  verdict  for  the  de- 
fendant. The  walls  of  the  building  on  which 
the  deceased  was  working  had  been  complet- 
ed, and  workmen  were  engaged  in  laying  the 
roof,  at  a  height  of  from  40  to  50  feet  from 
the  ground,  when  the  accident  occurred.  A 
derrick  set  on  the  roof  was  used  to  hoist 
lumber  from  the  ground.  Deceased  was  en- 
gaged in  carrying  lumber  from  the  derrick 
to  the  carpenters  laying  the  roof.  The  arm 
of  the  derrick,  extending  from  north  to  south, 
was  a  timber  4  inches  by  6  and  about  22 
feet  Jong;  the  lower  end  being  lashed  to  a 
joist  in  the  roof,  and  the  upper  end  passing 
over  a  post  about  7  feet  high,  set  at  the  edge 
of  the  opening  in  the  roof  through  which 
the  lumber  was  to  pass  as  it  came  up,  and 
the  upper  end  of  the  arm  extending  out  over 
the  opening.  Near  the  top  of  the  arm  was 
fastened  a  pulley,  through  which  a  hoist 
rope  passed  down  to  a  snatch  block  on  the 
ground,  and  thence  along  the  ground,  turn- 
ing corners  at  several  points,  several  hun- 
dred feet,  to  a  hoist  engine.  This  engine  was 
located  out  of  sight  of  the  men  engaged  in 
raising  the  lumber,  and  signals  given  by  em- 
ployes stationed  at  different  points  were  nec- 
essary to  communicate  with  the  engineer. 
Several  pieces  of  lumber  were  fastened,  to- 
gether at  the  bottom  of  the  hoist .  and  the 
Signal  given  to  raise  them  to  the  roof.  A 
guide  rope  was  fastened  to  this  lumber  for 
the  purpose  of  guiding  it  through  the  open- 
ing In  the  roof  and  to  prevent  it  from  being 
Caught  under  the  girders.  At  the  time  of  the 
accident,  however,  it  either  caught  beneath 
the  roof,  upon  the  girders  which  formed  the 
sides  of  the  opening,  or  passed  through  the 
opening  and  caught  upon  the  pulley  block, 
and,'  the  engine  failing  to  stop,  the  continued 
application  of  the  power  caused  the  braces  to 
give  way  and  the  derrick  fell  to  the  east,  on 
which  side  there  was  no  brace,  striking  the 
deceased  upon  the  head,  killing  him  instant- 
ly. The  engineer  could  not  see  the  timbers 
being  hoisted  or  the  men  engaged  in  the 
work,  or  know  whether  the  timbers  went 
through  the  opening  in  the  roof.  He  had  to 
depend  upon  signals,  repeated  by  two  other 
employes  of  appellant,  as  to  when  he  should 
hoist  and  when  stop.  The  timber  might  be 
expected  to  catch  on  the  edge  of  the  opening 
In  the  roof,  or,'  if  the  power  was  not  stopped 
4n  time,  to  be  carried  to  the  top  of  the  der- 
rick. In  either  case  there  would  be  a  severe 
additional  strain  upon  the  arm  of  the  der- 
rick, which  It  should  be  secured  to  withstand. 
There  was  evidence  tending  to  show  that  the 
derrick  was  not  braced  to  withstand  the 
strain  Incident  to  the  purpose  for  which  it 
was  used,  and  that  In  consequence  it  gave 
•way,  and  the  deceased,  while  In  the  exercise 
of  ordinary  care  for  his  own  safety,  was 


killed.  The  Instruction  to  find  for  the  de- 
fendant was  properly  refused. 

The  first  instruction  given  on  behalf  of 
the  plaintiff  informed  the  jury  that  if  they 
"believed,  from  the  evidence,  tnat  the  der- 
rick or  hoist  mentioned  in  the  declaration 
was  negligently  constructed  and  fastened  by 
the  defendant,  as  stated  in  the  declaration, 
and  that  plaintiff's  Intestate  had  no  knowl- 
edge of  said  negligent  construction,  and  that 
he  could  not,  by  the  exercise  of  ordinary 
care  for  his  own  safety,  have  acquired  such 
knowledge,  and  was  an  employe  of  the  de- 
fendant, and  while  in  the  exercise  of  due 
care  was  killed  by  the  derrick  falling  on  him 
by  reason  of  its  negligent  construction,  as 
stated  in  the  declaration,  and  that  by  his 
death  his  next  of  kin  sustained  pecuniary 
injury,  then  the  jury  should  find  their  ver- 
dict for  the  plaintiff,  although  they  may  be- 
lieve, from  the  evidence,  that  the  immediate 
cause  of  the  falling  of  the  derrick  was  the 
combined  result  of  the  negligent  construc- 
tion of  the  derrick  and  the  carelessness  of 
those  employes  of  the  defendant  engaged  in 
hoisting  the  lumber."  It  Is  objected  to  this 
instruction  that  it  is  misleading,  in  not  nega- 
tiving the  fact  that  the  deceased  was  one 
of  the  employes  engaged  in  hoisting  the  lum- 
ber, and  that  it  tells  the  Jury  a  recovery  may 
be  had  although  the  deceased's  own  negli- 
gence, as  an  employe  engaged  in  hoisting  the 
lumber,  contributed  to  his  injury.  The  in- 
struction is  not  subjected  to  this  construc- 
tion. It  required  by  Its  terms  that  the  de- 
ceased should  have  been  himself  in  the  ex- 
ercise of  due  care.    .  .. 

The  third  instruction  informed  the  jury 
that  they  might  take  into  consideration  the 
reasonable  expectation  of  life  of  the  de- 
ceased and  of  his  next  of  kin  in  estimating 
their  pecuniary  loss  ,  by  his  death,  and  it  is 
objected  that  the  mere  expectation  of  life  was 
not  proper  to  be  considered  In  this  case, 
where  there  was  no  legal  claim  for  pecuniary 
aid;  the  deceased  being  an  adult  and  the 
next  of  kin  bis  father  and  mother.  If  there 
was  an  actual  loss  of  pecuniary  aid,  one  ele- 
ment in  determining .  its  amount  was  the 
length  of  time  such  aid  might  be  expected 
to  continue,  and,  while  It  might  be  terminat- 
ed by  many  contingencies  other  than  the 
death  of  the  giver  or  the  receiver,  yet  the- 
probable  length  of  their  respective  lives  was 
proper  to  be  taken  Into  consideration  in  es- 
timating the  amount. 

The  fifth  Instruction  was  as  follows:  "The 
court  further  instructs  the  jury,  as  a  matter 
of  law,  that  a  servant  may,  in  the  absence  of 
notice  and  when  he  is  In  the  exercise  of  rea- 
sonable care  for  his  own  safety,  rely  upon 
the  presumption  that  the  master  has  done  his 
duty  in  furnishing  all  reasonably  safe  ap- 
pliances and  surroundings  to  his  servant  to- 
enable  him  to  perform  the  service  engage*! 
to  be  performed,  and  that  the  burden  of 
proving  that  Gaylord  had  actual  notice  of  th* 


Digitized  by  Google 


111.)  GEORGE  B.  SWIFT  CO.  v.  GAYLORD.  303 


defective  construction  of  the  derrick  or  hoist, 
If  It  was  so,  is  upon  the  defendant,  and  if 
the  evidence  fails  to  establish  such  notice 
to  the  said  Gaylord,  then  the  presumption 
is  Gaylord  relied  llpon  the  performance  of 
the  said  legal  duty  of  the  master  and  had 
no  such  notice,  If  the  Jury  believe,  from  the 
evidence,  that  the  relation  of  master  and  serv- 
ant existed  between  Gaylord  and  the  George 
B.  Swift  Company."  This  court  in  the  case 
of  Goldie  v.  Werner,  151  111.  551,  38  N.  B .  95, 
assumed  the  rule  of  law  In  respect  to  the 
burden  of  proof  in  an  action  by  a  servant 
against  the  master  for  an  injury  resulting 
from  defective  appliances  to  be  as  stated  in 
Wood  on  Master  and  Servant,  8  414:  "The 
servant,  in  order  to  recover  for  defects  In  the 
appliances  of  the  business,  is  called  upon  to 
establish  three  propositions:  First,  that  the 
appliance  was  defective;  second,  that  the 
master  had  notice  thereof,  or  knowledge,  or 
ought  to  have  had;  third,  that  the  servant 
did  not  know  of  the  defect,  and  had  not  equal 
means  of  knowing  with  the  master."  The 
same  rule  was  recognized  In  the  cases  of 
Karr  Supply  Co.  v.  Kroenig,  167  111.  5G0,  47 
N.  E.  1051,  Chicago  &  Alton  Railroad  Co.  v. 
Scanlan,  170  111.  106,  48  N.  E.  826,  Hines  Lum- 
ber Co.  v.  Ligas,  172  111.  315,  50  N.  E.  225, 
64  Am.  St.  Rep.  88,  and  Howe  v.  Medaris, 
183  111.  288,  55  N.  E.  724.  In  the  latter  case 
the  rule  was  stated  to  be  the  well-settled  law 
of  the  state.  In  Lake  Erie  &  Western  Rail- 
road Co.  v.  Wilson,  189  111.  89,  59  N.  E.  573, 
two  instructions  given  at  the  Instance  of  the 
plaintiff  directed  a  verdict  for  her.  The 
judgment  In  her  favor  was  reversed,  and  the 
giving  of  the  instructions  held  to  be  error, 
because  neither  instruction  embraced  the 
proposition  that  the  plaintiff  was  bound  to 
prove  that  the  deceased  did  not  know  of 
the  defect  causing  the  injury  and  had  not 
equal  means  of  knowing  with  the  master. 
And  In  Armour  v.  Brazeau,  191  111.  117,  60  N. 
E.  904,  the  judgment  was  reversed,  and  It 
was  held  error  to  refuse  an  Instruction  Im- 
posing upon  the  plaintiff  the  burden  of  prov- 
ing the  existence  of  the  defect  and  that  it 
caused  the  injury,  defendant's  knowledge, 
plaintiff's  lack  of  knowledge  and  of  means 
of  knowledge  equal  to  the  defendant's,  and 
that  plaintiff  was  in  the  exercise  of  ordinary 
care.  The  same  rule  Is  announced  or  recog- 
nized In  other  cases.  Chicago  &  Eastern  Il- 
linois Railroad  Co.  v.  Heerey,  203  111.  492,  68 
N.  E.  74 :  Momence  Stone  Co.  v.  Turrell,  205 
111.  515,  68  N.  E.  1078 ;  Sargent  Co.  v.  Baublls, 
215  111.  428,  74  N.  E.  455;  Montgomery  Coal 
Co.  v.  Barrlnger,  218  111.  327.  75  N.  E.  900; 
McCormick  Harvesting  Machine  Co.  v.  Zak- 
zewskl,  220  111.  522,  77  N.  E.  147,  4  L.  R.  A. 
(N.  S.)  848. 

The  case  of  Chicago  &  Eastern  Illinois 
Railroad  Co.  v.  Hines,  132  111.  161,  23  N.  E. 
1021,  22  Am.  St  Rep.  515,  has  been  referred 
to  as  sustaining  this  instruction,  but  the  sub* 
jeet-matter  there  under  consideration  was  the 
sufficiency  of  the  declaration  to  support  the 


judgment  after  a  demurrer  had  been  over- 
ruled and  trial  had.  What  the  court  held 
was  that  the  allegation  of  due  care  in  tbe 
deceased  negatived  negligence,  and,  by  impli- 
cation, that  he  had  knowledge  of  the  defects 
by  reason  of  which  he  was  injured,  and  that 
it  was,  therefore,  sufficient  on  error.  And 
in  the  case  of  City  of  La  Salle  v.  Kostka, 
190  111.  130,  60  N.  E.  72,  It  was  held  that  the 
allegation  of  the  declaration  that  the  plain- 
tiff was  using  due  and  ordinary  care  for  his 
own  safety  was  a  sufficient  allegation  that 
he  did  not  know,  and  had  no  opportunity  of 
knowing,  the  defective  conditions  to  justify 
an  Instruction  that,  If  he  had  made  out  his 
case  as  laid  in  the  declaration  by  a  prepon- 
derance of  the  evidence,  he  should  have  a 
verdict.  In  the  first  case  it  is  said  that  it  is 
matter  of  defense  that  the  deceased  had 
knowledge  of  the  defects  through  which  his 
Injuries  were  received,  and  this  is  quoted  in 
the  second  case.  But  it  was  merely  argu- 
ment In  either  case.  If  the  allegation  of 
due  care  negatived  knowledge  of  the  defect, 
then,  in  order  to  sustain  the  allegation,  the 
plaintiff  would  be  required  to  prove  want 
of  knowledge.  There  is  some  conflict  of  au- 
thority concerning  the  burden  of  proof  In 
such  cases.  In  some  of  the  states  the  rule 
Is  different  from  that  which  prevails  in  this 
state.  In  actions  for  personal  injuries  it  has 
always  been  held  In  this  state  that  the  plain- 
tiff must  allege  and  prove  that  he  was  free 
from  negligence  contributing  to  the  injury. 
It  is  said  in  Thompson  on  Negligence  (vol- 
ume 1,  f  368)  that  in  those  jurisdictions 
where  the  burden  rests  on  the  plaintiff  to 
prove  his  freedom,  or  the  freedom  of  the  per- 
son killed  or  Injured,  from  contributory  neg- 
ligence, the  rule  by  analogy  is  that  the  burden 
will  rest  upon  the  employe  of  proving  that 
he  did  not  accept  the  risk  of  the  employment, 
and  the  want  of  knowledge  of  the  danger 
must  be  averred  and  proved;  and  such  has 
been  the  rule  in  this  state.  It  Is  true  that, 
to  charge  the  servant  with  negligence,  he 
must  not  only  know,  or  have  the  means  of 
knowing  by  the  exercise  of  ordinary  care, 
of  the  defect,  but  must  also  know  that  the 
defect  renders  the  appliance  unsafe  to  use, 
and  he  is  not  bound  to  make  an  inspection 
for  latent  defects.  Where  want  of  knowledge 
is  not  susceptible  of  direct  proof,  it  may  be 
inferred  from  circumstances,  and  the  plaintiff 
may  be  aided  by  the  presumption  that  a  per- 
son does  not  voluntarily  incur  danger  or  the 
risk  of  death.  Knowledge  or  want  of  knowl- 
edge of  a  defect  may  be  inferred  from  the 
circumstances;  but,  by  whatever  evidence 
the  fact  must  be  shown,  the  burden  of  proof 
In  that  regard  rests  upon  the  plaintiff.  By 
the  fifth  instruction  the  Jury  were  told  that 
this  burden  was  on  the  defendant.  The  sec- 
ond Instruction  Is  also  subject  to  criticism  for 
omitting  the  element  of  the  deceased's  knowl- 
edge or  means  of  knowledge  of  the  alleged 
defect. 

For  the  error  of  the  circuit  court  in  giving 
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the  second  and  fifth  instructions,  its  judg- 
ment, and  that  of  the  Appellate  Court,  will  be 
reversed,  and  the  cause  remanded  to  the 
circuit  court  for  a  new  trial. 
Reversed  and  remanded. 

FARMER  and  VICKERS,  JJ.,  took  no  part 
in  the  decision  of  this  case. 


(2:9  III.  367) 

GLOS  et  al.  r.  SWANSON. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

Writ  of  Error— Dismissal  of  Writ— Vaca- 
tion of  Judgment  dy  Taking  New  Trial. 
The  payment  of  costs  within  a  year  and 
taking  a  new  trial  under  the  statute  in  an  eject- 
ment case  vacates  the  judgment  on  the  first 
trial,  so  that  the  writ  of  error  to  review  it 
theretofore  sued  out  should  be  dismissed. 

Error  to  Circuit  Court,  Cook  County;  R, 
W.  Clifford,  Judge. 

Action  by  Huldar  Armia  Ellinor  Swanson 
against  Jacob  Glos  and  others.  Plaintiff  had 
Judgment,  and  defendants  brought  error. 
Writ  dismissed. 

See  81  N.  E.  386. 

Jacob  Glos  (John  R.  O'Connor,  of  counsel), 
for  plaintiff  in  error  Glos.  William  Gibson, 
for  defendant  in  error. 

VICKERS,  J.  This  Is  a  writ  of  error 
brought  by  Jacob  Glos  and  Emma  J.  Glos 
to  reverse  a  Judgment  of  the  circuit  court  of 
Cook  county  in  favor  of  Huldar  A.  E.  Swan- 
son  for  the  recovery  of  lots  12  and  13,  in 
Knickerbocker's  subdivision  of  the  south  4.15 
acres  of  block  20,  in  the  canal  trustee's  sub- 
division of  the  east  half  of  section  31,  town- 
ship 30,  range  14,  in  Cock  county.  The  case 
was  tried  In  June,  1C05,  and  at  the  conclu- 
sion of  the  evidence  the  court  directed  a  ver- 
dict for  plaintiff  below.  It  appears  that  an 
appeal  was  prayed  to  this  court  and  an  ap- 
peal bond  filed,  but  that,  instead  of  perfect- 
ing the  appeal,  a  writ  of  error  was  sued  out 
from  this  court,  and  the  record  brought  up 
on  such  writ  Afterwards,  and  within  a 
year,  plaintiffs  in  error  paid  the  costs  in  the 
circuit  court,  and  took  a  new  trial  under  the 
statute.  The  case  was  retried  in  the  circuit 
court,  and  a  verdict  was  again  rendered 
against  plaintiffs  in  error  by  direction  of  the 
court  and  judgment  entered  in  January,  1007. 
From  this  last  Judgment  plaintiffs  In  error 
prayed  an  appeal  to  this  court,  which  was 
perfected  and  submitted  for  decision  at  the 
February  term,  1007.  At  the  succeeding  April 
term  of  this  court  an  opinion  was  filed  In 
said  cause,  and  at  the  following  June  term 
a  petition  for  rehearing  was  denied,  and  our 
opinion  In  that  case  is  found  as  Glos  v.  Swan- 
son,  227  111.  179,  81  N.  E.  386. 

The  payment  of  the  costs  within  a  year 
and  taking  a  new  trial  under  the  statute  va- 
cated the  first  judgment  and  this  writ  of  er- 
ror should  have  been  dismissed,  but  by  fail- 
tire  of  counsel  to  call  this  court's  attention 


to  the  state  of  the  record  no  formal  order  of 
dismissal  has  been  entered.  Our  opinion  in 
the  case  above  cited  fully  disposes  of  the 
merits  of  this  case,  and  the  writ  of  error  will 
therefore  be  dismissed. 
Writ  dismissed. 


(229  III.  3S7) 

GLOS  et  al.  v.  GRANT  BUILDING,  LOAN  & 
HOMESTEAD  ASS'N. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Records— Proceedings  to  Register  Title 
—Evidence. 

In  a  proceeding  to  register  land  title,  deeds 
describing  the  lands  as  certain  lots  in  certain 
subdivisions  are  insufficient  to  locate  the  lots, 
where  no  plat  of  any  subdivision  is  offered, 
and  there  is  no  evidence  that  any  such  plat  or 
subdivision  was  ever  made,  or  that  the  lots  or 
subdivision  have  any  legal  existence. 

2.  Same— Abstracts  of  Title. 

An  examiner  of  titles  for  registration  im- 
properly considers  abstracts  of  title  in  making 
up  his  report,  where  they  are  not  returned  by 
h.ni  as  part  of  the  evidence.  ( 

Writ  of  Error  to  Circuit  Court,  Cook  Coun- 
ty;  R.  S.  Tuthlll,  Judge. 

The  Grant  Bullri  ng,  Loan  &  Homestead 
Association  anp.ied  under  the  Torrens  law 
to  register  title  to  land.  From  a  decree  or- 
dering registration  of  title  In  fee  simple  In 
applicant,  Jacob  Glos  and  another  bring  er- 
ror.  Reversed  and  remanded. 

Jacob  Glos  (John  R.  O'Connor,  of  counsel), 
for  plaintiffs  in  error. 

CARTER,  J.  On  May  20,  1903,  defendant 
in  error  filed  its  application  under  the  Tor- 
rens  law  in  the  circuit  court  of  Cook  county 
to  register  Its  title  to  lot  32,  in  block  2,  in 
Schleslnger's  subdivision  of  the  S.  W.  %  of 
the  S.  E.  %  of  the  S.  E.  %  of  section  6,  town- 
ship 38  N.,  range  14  E.  of  the  third  principal 
meridian ;  also  to  lot  42,  in  block  2,  in  Hul- 
ing  &  Johnson's  subdivision  of  block  13,  in 
Stone  &  Whitney's  subdivision,  in  sections  6 
and  7,  township  38  N.,  range  14  E.  of  the 
third  principal  meridian,  in  Cook  county,. 111. 
Applicant  alleged  that  the  land  was  occupied 
by  Its  tenants,  that  there  were  no  liens  there- 
on, and  that  no  persons  were  interested,  ex- 
cept Jacob  Glos  and  A.  A  Tlmke.  Glos  an- 
swered, claiming  title  to  said  real  estate,  but 
neither  admitting  nor  denying  the  other  al- 
legations. Tlmke  filed  a  demurrer,  which 
was  overruled,  and  he  elected  to  stand  by  it 
Reference  was  had  to  the  examiner  of  titles, 
who  took  evidence,  which  was  later  certified 
to  the  court  with  his  report  Objections  to 
this  report  filed  by  Tlmke  and  Glos  were 
overruled,  and,  being  allowed  to  stand  as  ex- 
ceptions, were  again  overruled,  and  decree 
entered  ordering  the  registrar  of  titles  to 
forthwith  register  title  in  fee  simple  in  ap- 
plicant to  the  premises  described  in  the  ap- 
plication. No  brief  has  been  filed  by  defend* 
ant  in  error. 

As  we  understand  the  record,  the  evidence 
before  the  examiner  consisted  of  testimony 
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that  defendant  In  error  had  been  In  posses- 
sion of  said  lot  32  since  1898,  when  it  obtain- 
ed  title  through  foreclosure,  and  was  still  in 
possession  by  its  tenants,  one  Lesko  and  an- 
other person ;  that  'said  lot  42  was  then  in 
the  possession  of  one  Horak  as  a  tenant  of  de- 
fendant In  error,  and  that  one  Joseph  Strika 
owned  and  occupied  it  from  1893  to  1898, 
when  the  defendant  in  error  acquired  title 
to  it  by  foreclosure  proceedings.  A  master's 
deed  to  said  lot  32,  dated  December  29,  1899, 
was  offered  in  evidence,  also  a  master's  deed 
to  said  lot  42,  dated  April  11,  1900,  and  certi- 
fied copies  of  decrees  upon  which  these  two 
master's  deeds  were  based.  There  was  no 
evidence  of  payment  of  taxes  by  or  for  de- 
fendant In  error,  and  no  other  evidence  of 
title  introduced.  No  plat  of  any  subdivision 
was  offered  as  to  either  of  the  two  lots  in 
question,  and  there  was  no  evidence  that  any 
such  plat  or  subdivision  was  ever  made.  It 
was  not  shown  that  said  lots  or  subdivisions 
mentioned  in  said  master's  deeds  had  any 
legal  existence.  The  deeds  alone  furnish  no 
means  of  locating  these  lots,  and  the  proof, 
therefore,  was  insufficient.  Glos  v.  Ehrhardt, 
224  111.  532,  79  N.  E.  605. 

The  report  of  the  examiner  of  titles  recited 
that  he  had  been  furnished  by  the  applicant 
with  certain  abstracts  of  title.  These  ab- 
stracts were  not  returned  by  him  as  a  part 
of  the  evidence,  nor  were  they  offered  in  evi- 
dence upon  the  hearing,  and  they  do  not  ap- 
pear In  this  record.  We  held  in  Glos  v.  Hol- 
berg,  220  111.  167,  77  N.  E.  80,  that  It  was  not 
within  the  province  of  the  examiner  to  make 
ex  parte  examinations  of  title  not  introduced 
in  evidence  before  him,  and  that  the  applicant 
for  Initial  registration  of  title  should  intro- 
duce his  evidence  before  the  examiner  of  ti- 
tles, upon  notice  to  the  defendants,  in  such 
form  that  the  latter  may  preserve  their  rights 
for  review  by  objection  to  the  evidence.  Un- 
der the  authority  of  this  decision,  and  the 
cases  therein  cited,  the  examiner  Improperly 
considered  the  abstracts  of  title  in  making  up 
his  report  See,  also,  Messenger  v.  Messenger, 
223  111.  282,  79  N.  E.  27. 

For  the  reasons  suggested,  the  decree  of  the 
circuit  court  will  be  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


(230  m.  «) 

PEOPLE  ex  id.  BROWNING,  County  Collect- 
or, v.  ST.  LOUIS,  A.  &  T.  H.  R.  CO.  et  al. 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  Taxation — Assessment — Increase  in  In- 
termediate Years. 

It  was  improper  for  the  board  of  review  In 
1905  to  increase  an  assessment  of  land  made 
in  1903  on  account  of  supposed  increase  in 
value  of  underlying  coal  and  mineral  through 
the  location  of  a  mine  on  other  land  in  the 
vicinity. 

2.  Sami— Objections— Sufficiency  of  Show- 
ing. 

An  objection  that  a  road  and  bridge  tax 
exceeded  the  rate  allowed  by  law  was  properly 
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overruled,  where  it  was  impossible  to  tell  from 
the  record  what  rate  was  extended:  the  prima 
facie  case  made  by  the  collector's  delinquent  list 
being  not  overcome. 

3.  Same. 

Where  a  delinquent  tax  list  shows  an  un- 
paid general  city  tax,  against  the  regularity  of 
the  levy  of  which  nothing  appears,  but  no  tax 
to  pay  bonds  and  interest,  an  objection  that  a 
tax  for  bonds  and  interest  was  improperly  ex- 
tended should  have  been  overruled. 

4.  Municipal  Corporations  —  Taxation  — 
Validity  of  Levy. 

There  being  no  appropriation  ordinance  in 
force  when  a  tax  levy  ordinance  is  passed,  the 
tax  levy  ordinance  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  $  2069.] 

5.  Schools  and  School  Districts— Public 
—Taxation. 

It  is  no  objection  to  a  school  district  tax 
for  $340  for  building  purposes  that  only  one 
bond,  amounting  to  $212,  was  outstanding,  it  not 
appearing  there  was  no  other  Indebtedness  for 
building  purposes,  since,  though  the  school  di- 
rectors could  not  build  a  schoolbouse  without 
a  vote  of  the  district,  they  need  not  submit  Jo 
the  voters  the  cost  of  the  building  to  be  erected, 
and,  if  the  amount  of  the  bonds  issued  did  not 
equal  the  cost  of  the  building,  a  levy  for  build- 
ing purposes  lo  make  up  the  difference  is  valid. 

Appeal  from  Franklin  County  Court;  W. 
F.  Slater,  Judge. 

Application  by  the  people,  on  the  relation 
of  William  R.  Browning,  county  collector,  for 
judgment  and  order  of  sale  against  the  lands 
of  the  St.  Louis,  Alton  &  Terre  Haute  Rail- 
road Company  and  others  for  delinquent  tax- 
es. Judgment  being  denied,  relator  appeals. 
Reversed  In  part,  and  remanded. 

William  P.  Geeber,  State's  Atty.  (O.  H. 
Layman  and  T.  J.  Layman,  of  counsel),  for 
appellant  W.  S.  Cantrell  (W.  W.  Barr,  of 
counsel),  for  appellee  St  Louis,  A.  &  T.  H. 
R.  Co.  Hart  &  Williams,  for  other  appellees. 

DUNN,  J.  At  the  June  term,  1906,  of  the 
county  court  of  Franklin  county,  the  county 
collector  made  application  for  judgment  and 
order  of  sale,  against  the  lands  of  the  several 
appellees  herein  for  delinquent  taxes  as- 
sessed for  the  year  1905.  Numerous  objec- 
tions were  filed,  which  were  heard  together 
and  sustained,  and  judgment  denied  in  each 
case,  from  which  judgment  an  appeal  has 
been  prosecuted  to  this  court  by  the  people. 

One  objection  Is  common  to  all  the  ap- 
pellees except  the  railroad  company,  and, 
since  It  Is  vital,  it  alone,  aside  from  those 
peculiar  to  the  railroad  company,  will  be  con- 
sidered. The  lands  of  these  appellees  were 
assessed  In  1903.  In  1905  the  board  of  re- 
view increased  the  assessment  of  appellees' 
lands  on  account  of  the  supposed  Increase  in 
value  of  the  coal  and  mineral  underlying 
them  by  reason  of  a  mine  having  been  located 
on  other  land  In  the  vicinity.  In  the  case  of 
Crozer  v.  People,  206  111.  464,  69  N.  E.  489, 
it  was  held  that  the  board  of  review  is  with- 
out authority,  In  the  years  Intervening  the 
years  of  the  general  assessment,  to  increase 
the  assessed  value  of  real  estate,  except  In 
Instances  where  new  or  added  buildings, 
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structures,  or  other  Improvements  of  some 
kind  shall  have  been  placed  upon  the  real  es- 
tate after  April  1st  of  the  year  of  the  gen- 
eral  assessment.  That  case  is  conclusive  of 
the  question  here,  and  there  was,  therefore, 
no  error  In  sustaining  this  objection. 

The  St.  Louis,  Alton  &  Terre  Haute  Rail- 
road Company  objected  to  the  road  and  bridge 
tax  of  the  town  of  Benton  because  it  is  said 
to  be  5  cents  on  the  $100  in  excess  of  the 
rate  allowed  by  law.  If  such  is  the  case, 
the  evidence  of  the  fact  has  not  been  pre- 
served. The  value  of  objector's  right  of  way 
is  not  shown,  and  the  county  clerk  testified 
that  the  amount  of  road  and  bridge  tax  levied 
by  the  commissioners  was  45  cents.  He  did 
not  testify  what  amount  or  what  rate  was  ex- 
tended. The  commissioners'  certificate  of 
levy  does  not  appear  in  the  record.  It  does 
not  appear  whether  the  town  was  under  the 
cash  system  or  under  the  labor  system.  If 
under  the  former,  a  levy  of  60  cents  on  the 
$100  was  authorized;  if  under  the  latter,  a 
levy  of  80  cents  might  be  made  under  cer- 
tain conditions,  the  existence  or  nonexistence 
of  which  is  not  shown.  It  Is  impossible  to 
tell  from  this  record  what  rate  was  ex- 
tended, and  the  prima  facie  case  made  by  the 
collector's  delinquent  list  was  not  overcome. 

The  railroad  company  also  objected  to  the 
city  tax  of  the  city  of  Benton  for  the  purpose 
of  paying  bonds  and  interest.  The  county 
clerk  testified  that  he  extended  the  tax  for 
the  purpose  of  paying  bonds  and  interest  of 
the  city  of  Benton  by  authority  of  an  or- 
dinance passed  January  4, 1893,  providing  for 
the  purchase  by  the  city  of  an  electric  light 
plant  for  $5,000  and  the  issuance  of  bonds  for 
the  payment  therefor,  and  purporting  to  levy, 
for  the  payment  of  such  bonds  and  the  In- 
terest thereon,  a  tax  In  each  year  for  15 
years ;  the  amount  for  the  fiscal  year  begin- 
ning June  1, 1905,  being  $590.  The  delinquent 
list  shows  no  city  tax  "for  the  purpose  of 
paying  bonds  and  interest,"  but  only  "city 
tax  of  Benton,  $100.95."  Counsel  for  the 
railroad  company  say  In  their  argument  that 
the  county  clerk  extended  $2  on  each  $100 
valuation  to  raise  the  amount  levied  by  the 
annual  appropriation  bill,  and  $1.50  on  each 
$100  to  pay  bonds.  It  does  not  so  appear 
in  the  record.  The  delinquent  list  shows  an 
unpaid  city  tax,  against  the  regularity  of  the 
levy  of  which  nothing  is  shown.  No  Judg- 
ment is  asked  for  any  tax  to  pay  bonds  or 
interest.  The  objection  to  this  tax  should, 
therefore,  have  been  overruled. 

Objection  Is  made  to  the  village  tax  of  the 
village  of  Thompsonville,  $G3.97,  for  the  rea- 
son that  the  original,  and  not  a  certified  copy, 
of  the  levy  ordinance  was  filed  with  the 
county  clerk,  and  that  there  was  no  appro- 
priation ordinance  in  force  when  the  levy  or- 
dinance was  passed.  The  appropriation  ordi- 
nance was  passed  and  approved  August  7, 
1905,  but  was  not  published  until  August  11. 
The  le*y  ordinance  was  passed  August  11, 
1905.   There  was,  therefore,  no  appropriation 


ordinance  In  force  when  the  tax  levy  ordi- 
nance was  passed,  and  In  consequence  the 
latter  was  void.  People  v.  Florviile,  207  111. 
79,  69  N.  E.  623.  The  objection  to  the  vil- 
lage tax  of  Thompsonville  was  properly  sus- 
tained. 

The  directors  of  school  district  No.  70  certi- 
fied that  they  required  $340  for  building  pur- 
poses, and  It  Is  objected  to  this  tax  that  only 
one  bond,  amounting,  with  Interest,  to  $212, 
was  outstanding,  and  for  the  excess  above 
that  amount  the  levy  was  without  authority 
of  law.  Counsel  says  In  his  brief  this  tax 
was  levied  for  paying  this  one  bond;  but 
this  statement  cannot  be  accepted  as  evi- 
dence. While  this  was  the  only  bond  out- 
standing, the  record  contains  no  evidence 
that  there  was  no  other  indebtedness  incurred 
for  building  purposes.  The  directors  had  no 
authority  to  build  a  schoolhouse  without  a 
vote  of  the  district;  but  they  were  not  re- 
quired to  submit  to  the  voters  the  cost  of  the 
building  to  be  erected,  and,  If  the  amount  of 
the  bonds  Issued  did  not  equal  the  cost  of  the 
building,  a  levy  for  building  purposes  to 
make  up  the  difference  Is  valid.  People  v. 
Chicago  &  Northwestern  Railway  Co.,  186  111. 
139,  57  N.  E.  838;  People  v.  Peoria  &  East- 
ern Railway  Co.,  216  111.  221,  74  N.  E.  734. 
This  objection  should  have  been  overruled. 

The  judgment  of  the  county  court  Is  af- 
firmed In  all  things,  except  as  to  the  road  and 
bridge  tax  of  the  town  of  Benton,  the  city  tax 
of  the  city  of  Benton,  and  the  school  tax  of 
district  No.  70,  as  to  which  the  Judgment  is 
reversed,  and  the  cause  remanded. 

Reversed  In  part,  and  remanded. 


(229  111.  369) 

LININGER  v.  HELPENSTELL. 

(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

Homestead— Conveyance— Joint  Tenants  — 
Husband  and  Wife— Joinder. 

Homestead  Act,  §  4,  prohibiting  the  con- 
veyance of  a  homestead  without  the  joinder  of 
the  wife  of  the  grantor,  is  applicable  to  a  home- 
stead held  by  a  husband  and  wife  as  joint  ten- 
ants, so  that  deeds  executed  by  them  separate- 
ly attempting  to  convey  the  property  were  in- 
valid. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  §  207.] 

Appeal  from  Rock  Island  County  Court; 
E.  E.  Parmenter,  Judge. 

Petition  by  E.  F.  Helpenstell,  as  adminis- 
trator of  the  estate  of  Jacob  Dels,  deceased, 
against  Conrad  H.  Llninger.  From  a  Judg- 
ment for  complainant,  defendant  appeals. 
Affirmed. 

Searle  &  Marshall,  for  appellant  S.  R. 
Kenworthy,  for  appellee. 

SCOTT,  J.  Appellee,  as  administrator  of 
the  estate  of  Jacob  Dels,  deceased,  filed  bis 
petition  in  the  county  court  of  Rock  Island 
county,  praying  for  an  order  directing  him, 
as  such  administrator,  to  sell  certain  real 
estate  alleged  to  have  been  owned  by  said 
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deceased,  to  pay  the  debts  of  said  estate. 
Incidentally  it  was  also  sought  to  have  cer- 
tain deeds  of  record  in  that  county  delivered 
up  and  canceled  of  record  as  clouds  upon  the 
title  to  said  real  estate.  The  only  defense 
interposed  to  the  petition  was  that  Jacob 
Dels  was  not,  at  the  tune  of  his  death,  the 
owner  of  said  real  estate.  Upon  tbe  bearing 
appellee  introduced  in  evidence  a  deed  from 
Moses  Heidelberg  and  wife,  dated  August, 
1872,  conveying  tbe  premises  described  in  the 
petition  to  Jacob  Deis  and  Caroline  Dels,  his 
wife,  as  joint  tenants,  and  not  as  tenants 
in  common.  It  was  stipulated  by  the  parties 
that  said  premises  were  used  and  occupied 
by  Jacob  Deis  and  Caroline  Deis,  his  wife, 
as  a  residence,  continuously  from  the  date 
of  that  deed  up  to  the  death  of  Jacob  Dels ; 
that  Caroline  Deis  departed  this  life  intestate 
on  February  21,  1904;  that  Jacob  Deis  de- 
parted this  life  intestate  on  March  10,  1904 ; 
and  tbat  said  premises  bave  not,  at  any  time 
since  August,  1872,  been  worth  more  than 
$1,000.  Appellant,  to  maintain  his  defense, 
offered  in  evidence  a  warranty  deed  from 
Jacob  Deis  to  Caroline  Deis  dated  April  22, 
1899,  and  executed  by  Jacob  Deis  alone, 
which  purported  to  convey  said  premises  to 
the  grantee  therein  named;  also  a  warranty 
deed  from  Caroline  Deis  to  Dorotha  Single- 
man,  dated  February  27,  1903,  and  executed 
by  Caroline  Deis  alone,  which  purported  to 
convey  said  premises  to  Dorotha  Singleman; 
and  a  warranty  deed  from  Dorotha  Single- 
man  to  Conrad  H.  Lininger,  the  appellant, 
dated  September  25,  1905,  which  purported 
to  convey  to  him  the  premises  In  contro- 
versy. Caroline  Deis  left,-  her  surviving, 
Jacob  Deis,  her  husband,  William  Keipp,  her 
son  by  a  former  marriage,  and  Dorotha  Sin- 
gleman, the  child  of  a  deceased  daughter  by 
the  former  marriage,  as  her  only  heirs  at 
law;  and  Jacob  Dels  left,  bim  surviving, 
Mary  Studer,  a  daughter,  and  George  Deis, 
a  son,  both  by  a  former  marriage,  as  his 
only  heirs  at  law.  The  heirs  of  Jacob  Deis 
and  the  heirs  of  Caroline  Deis,  together  with 
Conrad  H.  Lininger,  were  made  defendants 
to  the  petition.  The  county  court  found  that 
the  deed  from  Jacob  Deis  to  Caroline  Dels, 
the  deed  from  Caroline  Dels  to  Dorotha 
Singleman,  and  the  deed  from  Dorotha  Sin- 
gleman to  Conrad  H.  Lininger,  were  clouds 
upon  the  title  descended  from  Jacob  Deis, 
deceased,  and  ordered  that  they  be  set  aside 
and  declared  null  and  void,  and  that  the 
petitioner  proceed  to  sell  said  real  estate  to 
pay  the  debts  of  the  estate  of  said  deceased 
and  the  costs  of  administration..  Conrad  H. 
Lininger  has  prosecuted  an  appeal  to  this 
court 

The  deed  from  Jacob  Dels  to  Caroline 
Dels  was  declared  void  by  the  county  court 
on  the  ground  that  it  attempted  to  convey 
the  homestead  of  the  grantor  and  was.  not 
signed  and  acknowledged  by  his  wife,  as  re- 
quired by  section  4  of  the  homestead  act 
(Hurd'e  Rev.  St  1905,  c  52).   In  Brokaw  v. 


Ogle,  170  111.  115,  48  N.  E.  394,  and  Wike 
Bros.  v.  Garner,  179  111.  257,  53  N.  E.  613, 
70  Am.  St  Rep.  102,  this  court  held  that  a 
homestead  may  exist  in  lands  held  in  co- 
tenancy in  favor  of  the  occupying  tenant  as 
against  creditors  of  that  tenant  Appellant 
contends,  however,  that  if  a  homestead  can 
be  asserted  in  lands,  held  In  co-tenancy,  by 
one  co-tenant  as  against  the  creditors  of 
that  co-tenant,  It  cannot  be  asserted  as 
against  or  to  tbe  prejudice  of  the  other  co- 
tenants.  Appellant  does  not,  however,  in- 
dicate in  what  manner  that  proposition  is  of 
controlling  effect  In  the  case  at  bar.  The 
statute  creates  the  -estate  of  homestead  for 
the  benefit  of  the  householder  and  his  or 
her  family,  and  requires  any  release,  waiv- 
er, or  conveyance  of  such  estate  to  be  In 
writing,  subscribed  by  the  householder  and 
his  or  her  wife  or  husband,  if  he  or  she 
have  one,  and  acknowledged  in  the  same 
manner  as  conveyances  of  real  estate  are 
required  to  be  acknowledged,  unless  posses- 
sion is  abandoned  or  given  pursuant  to  the 
conveyance.  The  statute  gives  the  wife  of 
the  householder  the  power  to  prevent  a  sale 
of  the  homestead  in  case  she  desires  so  to 
do,  and  by  its  terms  it  Is  equally  applicable 
whether  the  husband  Is  the  owner  of  the 
realty  In  fee  simple  absolute  or  is  merely  one 
of  several  Joint  tenants  owning  the  land. 

It  1b  said,  however,  that  "where  the  joint 
tenants  are  husband  and  wife,  if  one  may 
assert  a  homestead  in  the  joint  estate  which 
can  be  conveyed  only  in  the  manner  pre- 
scribed by  the  statute,  then  the  other  joint 
tenant  is  powerless  to  destroy  or  sever  the 
joint  tenancy,  and  thus  defeat  the  right  of 
survivorship,  except  with  tbe  consent  of  the 
other  joint  tenant  who  by  dissenting  has  the 
possibility  of  profiting  thereby,"  and  it  is 
urged  that  this  affords  a  reason  for  holding 
that  no  homestead  attaches  In  such  cases  as 
that  at  bar,  as  between  the  husband  and 
wife.  This  reasoning,  if  carried  to  Its  logic- 
al conclusion,  would  defeat  the  homestead 
exemption  In  all  cases.  If  the  wife  can  pre- 
vent the  husband  conveying  any  interest  in 
the  homestead  when  he  is  the  owner  of  all 
the  title  therein,  it  would  not  seem  a  good 
objection  to  the  assertion  of  the  homestead 
right  to  say  that  if  it  be  held  to  exist  It 
would  prevent  the  husband  conveying  bis 
interest  In  the  realty  covered  thereby  when 
his  Interest  was  merely  that  of  a  joint  tenant 
In  either  event  the  wife  may  profit  by  his 
inability  to  convey.  The  condition  of  the 
husband  in  this  regard  is  the  same  whether 
he  owns  the  entire  title  to  the  property  or  Is 
merely  a  joint  tenant  with  his  wife.  The 
wife,  here,  could  assert  a  right  of  home- 
stead as  against  her  co-tenant,  not  alone 
because  she  occupied  the  premises  as  a  home- 
stead, but  because,  in  addition  to  tbat  fact, 
tbe  co-tenant  was  her  husband.  Had  the 
person  owning  the  property  jointly  with  her 
been  some  person  other  than  her  husband, 
the  question  whether  she  could  assert  a 
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homestead  to  the  prejudice  of  that  Joint 
owner  would  be  determined  upon  different 
considerations  entirely. 

The  respective  Interests  which  a  husband 
and  wife  have  In  property  owned  by  them 
in  common  and  occupied  by  them  as  a  resi- 
dence are  discussed  in  Capek  v.  Kroplk,  129 
111.  509,  21  N.  E.  836.  There  the  husband 
and  wife  had  been  tenants  In  common  of 
the  property.  The  wife  died,  leaving,  her 
surviving,  her  husband,  and  also  leaving 
minor  children  by  a  former  marriage.  The 
surviving  husband  sought  to  have  his  home- 
stead set  off  in  the  whole  of  said  premises. 
In  considering  the  relative  rights  of  the 
husband  and  wife  in  the  property,  and  the 
rights  of  her  children  therein  after  her  death, 
this  court  said  (page  518  of  129  111.,  page  838 
of  21  N.  E.):  "Appellant  and  his  wife  were 
seised  as  tenants  in  common  of  the  lot  in 
question,  and,  each  occupying  the.  same  as 
a  residence  for  themselves  and  family,  were 
Jointly  seised  of  an  estate  of  homestead  in 
such  lot.  Upon  the  death  of  the  wife  the  fee 
to  the  moiety  owned  by  her  descended  to 
and  vested  in  her  heirs  at  law,  subject  to 
the  homestead  interest  of  the  surviving  hus- 
band  and  her  minor  children,  and  the  dow- 
er right  of  the  husband  In  the  residue  of  the 
premises  after  the  allotment  of  the  home- 
stead estate.  Upon  her  death,  as  before,  the 
husband,  by  virtue  of  the  statute,  was  en- 
titled to  homestead  In  one-half  of  said  lot 
In  his  own  right,  as  owner  of  the  fee,  and 
the  homestead  interest  in  the  moiety  of 
which  the  wife  died  seised  was  by  the  stat- 
ute continued  for  his  benefit  and  for  the 
benefit  of  the  minor  children  of  the  wife  un- 
til the  yodngest  attained  the  age  of  21  years ; 
each  moiety  of  the  fee  contributing  to  the 
homestead  estate.  *  *  *  It  is  apparent 
that  the  right  of  occupancy  Is  not  divisible, 
and  although  the  minor  stepchildren  could 
only  have  homestead  In  the  moiety  of  which 
their  mother  died  seised,  yet  the  right  of 
occupancy,  so  long  as  the  homestead  con- 
tinues, must  necessarily  continue  for  their 
benefit  In  the  whole  of  the  land  constituting 
the  homestead;  that  is,  no  allotment  of  the 
homestead  could  be  made  except  by  setting 
off  by  metes  and  bounds,  or  otherwise,  the 
dwelling  house,  etc,  of  the  value  of  $1,000. 
And  It  necessarily  follows  that  any  allot- 
ment of  homestead  made  to  appellant  must 
require  that  each  moiety  of  the  fee  con- 
tribute Its  share  thereto.  It  was  not  there- 
fore error  for  the  court,  upon  the  prayer  of 
complainant  that  his  homestead  be  set  off 
to  find  and  declare  the  homestead  to  exist 
In  the  whole  of  said  premises."  In  the  case 
last  cited  the  husband  and  wife  were  tenants 
In  common  of  the  property,  while  in  the  case 
at  bar  they  were  Joint  tenants.  That  dif- 
ference, however,  Is  not  material  in  consider' 
lng  the  nature  of  the  estate  held  by  the  hus- 
band and  wife  during  the  lifetime  of  both. 
If  they  are  "Jointly  seised  of  an  estate  of 
homestead"  in  the  property  held  by  them  as 


tenants  In  common,  It  necessarily  follows 
that  they  are  Jointly  seised  of  an  estate  of 
homestead  in  property  held  by  them  as  Joint 
tenants. 

The  deed  from  Jacob  Dels  to  Caroline  Deis, 
his  wife,  was  inoperative  and  void  because 
It  attempted  to  convey  the  homestead  of  the 
grantor  and  was  not  signed  and  acknowledg- 
ed by  his  wife,  as  required  by  section  4  of 
the  homestead  act  KItterlin  v.  Milwaukee 
Mechanics'  Mutual  Ins.  Co.,  134  III  647,  25 
N.  E.  772,  10  L.  R.  A.  220;  Barrows  v.  Bar- 
rows, 138  111.  649,  28  N.  E.  983.  The  deed 
from  Caroline  Dels  to  Dorotha  SIngleman 
was  likewise  void  because  It  attempted  to 
convey  the  homestead  of  Caroline  Dels  and 
was  not  signed  and  acknowledged  by  the 
husband  of  the  grantor.  The  deed  from 
Dorotha  SIngleman  to  the  appellant  depend- 
ed  upon  the  validity  of  the  deed  from  Caro- 
line Deis.  That  deed  being  void,  the  deed 
from  Dorotha  SIngleman  to  the  appellant 
passed  no  title.  Upon  the  death  of  Caroline 
Deis,  her  husband,  Jacob  Deis,  became  seis- 
ed of  the  entire  title  to  the  premises  In  con- 
troversy by  the  right  of  survivorship.  So 
far  as  this  record  shows,  he  died  seised  In 
fee  of  those  premises,  and  they  descended  to 
his  heirs,  subject,  however,  to  the  right  of 
his  administrator  to  resort  to  them  for  the 
payment  of  the  debts  of  the  estate. 

The  decree  of  the  county  court  was  there- 
fore the  proper  one  in  this  case,  and  it  will 
accordingly  be  affirmed. 

Decree  affirmed. 


(229  III.  412) 

ABERNATHIE  et  al.  v.  RICH  et  al. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

L  Cancellation  of  Instruments— Proceed- 
ings and  Relief— Parties. 

Where  a  bill  by  children  and  a  grandchild 
of  a  decedent  to  cancel  deeds  of  premises  owned 
by  decedent  and  for  an  accounting  as  to  rents 
and  profits  failed  to  join  as  parties  the  children 
of  a  deceased  daughter  of  decedent,  or  any  per- 
son who  had  succeeded  to  her  interest,  if  any, 
in  the  premises,  there  was  a  fatal  defect  of 
parties. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  §§  55-65.] 

2.  Same. 

Where  a  bill  to  cancel  conveyances  of  land, 
and  to  have  it  decreed  that  the  title  purported 
to  be  conveyed  thereby  was  in  complainants, 
failed  to  join  as  parties  grantors  in  those  of 
the  conveyances  which  were  warranty  deeds, 
there  was  a  fatal  defect  of  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Cancellation  of  Instruments,  88  55-64.] 

8.  Same— Effect  of  Nonjoindeb. 

Where  a  final  decree  in  a  suit  to  cancel 
deeds  cannot  be  made  without  materially  affect- 
ing the  interests  of  persons  not  made  parties, 
neither  the  court  of  original  jurisdiction  nor 
of  review  should  proceed  further  until  the  omis- 
sion be  corrected,  though  no  objection  is  made 
by  any  party  litigant. 
4.  Same. 

Where  one  of  the  complainants  in  a  bill 
to  cancel  deeds  was  of  unsound  mind,  and  had 
been  adjudged  insane  prior  to  the  filing  of  the 
bill,  laches  cannot  be  imputed  to  her,  nor  can 
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she  be  charged  with  fault  In  the  omission  of 
necessary  parties. 

Error  to  Circuit  Court,  Union  County; 
W.  N.  Butler,  Judge. 

Bill  by  William  L.  B.  Abernathle  and 
others  against  William  C.  Rich,  Sr.,  and 
others.  Decree  for  defendants,  and  com- 
plainants bring  error.  Reversed  and  re- 
manded, with  directions. 

Plaintiffs  in  error  filed  their  bill  against 
defendants  in  error,  in  the  circuit  court  of 
Union  county,  to  set  aside  certain  deeds  ex- 
ecuted by  James  M.  Abernathie,  now  deceas- 
ed, to  lands  now  in  possession  of  certain  of 
the  defendants  in  error,  and  for  other  relief. 

From  the  record  it  appears  that  James 
M.  Abernathie  died  Intestate  on  January  12, 
1877,  leaving  surviving  him  a  widow  and 
children.  On  September  20,  1876,  the  de- 
ceased was  the  owner  of  two  farms  In 
Union  county,  the  titles  to  which  are  here 
in  dispute.  One  of  the  farms  contained 
248.32  acres,  and  was  worth  from  $10  to 
$15  an  acre,  and  the  deceased,  with  his  fam- 
ily, resided  thereon.  The  other  contained 
160  acres,  and  was  worth  from  $15  to  $20 
an  acre.  Of  this  tract  120  acres  was  mort- 
gaged by  deceased  and  his  wife  to  one 
Hugh  M.  Andrews,  prior  to  the  last-men- 
tioned date,  to  secure  the  payment  of  $371.- 
63.  This  mortgage  was  afterward  foreclosed 
and  the  property  sold  for  the  debt,  interest, 
and  costs,  and  on  February  6,  1S82,  a  mas- 
ter's deed  was  executed,  conveying  to  William 
S.  Hanners,  one  of  the  defendants  herein, 
the  property  conveyed  by  said  mortgage. 
On  September  20, 1876,  James  M.  Abernathie 
and  his  wife  executed  a  deed  to  all  of  the 
above  described  land,  except  40  acres  of  the 
larger  tract,  to  James  R.  Abernathie,  a  son 
of  .Tames  M.,  and  at  the  same  time  the  fa- 
ther executed  a  bill  of  sale  of  all  his  personal 
property  to  his  said  son.  There  seems  to 
have  been  no  consideration  for  either  con- 
veyance. On  the  same  day  the  instruments 
were  filed  for  record  in  the  recorder's  office 
of  Union  county,  and  afterward,  when  re- 
corded, were  returned  to  James  M.  Aberna- 
thie, and  were  found  among  his  papers  aft- 
er his  death.  Shortly  after  the  father's 
decease  James  R.  Abernathie,  as  he  says, 
learned  from  Hanners  for  the  first  time  of 
the  execution  of  the  deed  and  bill  of  sale, 
and,  upon  Hanners'  advice,  went  to  the 
house  In  which  his  father  had  resided  and 
obtained  possession  of  the  papers.  Upon 
the  death  of  James  M.  Abernathie,  the  fa- 
ther, James  R.  Abernathie,  the  son,  took 
out  letters  of  administration  upon  his  estate. 
In  the  Inventory  filed  by  him  he  scheduled 
all  the  personal  property  which  had  been 
transferred  to  him  under  the  said  bill  of 
sale  and  had  the  same  appraised;  the  ap- 
praisement amounting  to  $1,120.32.  The  In- 
ventory also  contained  the  following  entry: 
"Real  estate  was  deeded  to  James  R.  Aber- 
nathie during  the  lifetime  of  James  M. 
Abernathie,  now  deceased."    The  widow's 


award  was  fixed  at  $1,277,  and  on  June  27, 
1877,  she  receipted  the  administrator  for  all 
of  the  personal  property.  Claims  amounting 
to  several  hundred  dollars  were  allowed 
against  the  estate. 

The  bill  herein  was  filed  by  three  of  the 
children  and  one  grandchild  of  the  deceased; 
the  grandchild  being  a  child  of  his  daughter, 
Louisa  J.  Carter,  whose  death  followed  that 
of  her  father.  The  bill  sets  out,  in  sub- 
stance, the  foregoing  statements  of  fact, 
and  alleges  that,  immediately  upon  the  filing 
of  the  receipt  of  the  widow  for  the  personal 
property,  the  said  Hanners,  who  was  then 
county  clerk  of  Union  county,  procured  the 
removal  of  James  R.  Abernathie  as  adminis- 
trator, and  went  to  the  home  of  the  widow 
and  represented  to  her  that,  because  of 
the  execution  of  the  deed  and  bill  of  sale 
above  mentioned,  she  had  no  right  to  either 
the  real  estate  or  personal  property;  that  he 
was  administrator  since  the  removal  of 
James  R.  Abernathie,  and  that  the  personal 
property  must  be  turned  over  to  him  to  pay 
the  debts  of  the  estate;  that  he  took  pos- 
session of  and  sold  the  same  for  $900,  and 
afterwards,  on  June  1,  1878,  used  said  money 
with  which  to  purchase  the  land  at  said 
foreclosure  sale,  alleges  that  on  the  day  of 
said  sale  the  said  Hanners  and  one  Jesse 
Ware,  who  was  the  solicitor  for  the  com- 
plainant in  the  foreclosure  proceeding,  pro- 
cured the  Intoxication  of  said  James  R. 
Abernathie,  and  while  he  was  so  Intoxicated 
they  secured  his  signature  to  a  quitclaim 
deed  to  said  Hanners  for  the  said  160-acre 
tract;  that  on  June  5,  1878,  said  Andrews, 
Ware,  and  Hanners  went  to  a  harvest  field 
where  James  R.  Abernathie  was  at  work, 
and  by  false  representations  Hanners  and 
Andrews  Induced  him  to  sign  a  paper  which 
afterward  proved  to  be  a  deed  to  N.  B. 
Collins,  Samuel  Springs,  and  Charles  Crowell 
to  208.32  acres  of  the  homestead  tract;  that 
said  parties  then  by  false  representations  in- 
duced the  wife  of  James  R.  Abernathie  to 
sign  said  paper,  and  that  the  deed  was  with- 
out consideration;  that  between  the  date 
of  the  execution  of  said  deed  and  January 
22,  1879,  said  Hanners,  while  he  was  the 
duly  appointed  and  qualified  administrator 
of  said  estate,  procured  separate  deeds  from 
each  of  the  last  mentioned  grantees  to  him- 
self for  all  of  said  lands;  that  said  Han- 
ners was  appointed  administrator  de  bonis 
non  of  said  estate  on  July  29,  1878,  and  as 
such,  on  July  7,  1879,  filed  a  petition  asking 
an  order  to  sell  the  remaining  40  acres  of 
said  homestead  tract  to  pay  debts;  that  a 
decree  of  sale  was  entered  without  in  any 
manner  disposing  of  the  dower  of  the  widow 
or  the  homestead  of  the  widow  and  minor 
children,  and  that  said  Ware  acted  as  guard- 
ian ad  litem  for  said  minors;  that  in  his 
petition  for  sale  said  Hanners  swore  that 
said  40-acre  tract  was  worth  $200,  and  that 
on  May  15,  1880,  he  sold  the  same  to  his  dep- 
uty, Joseph  H.  Sampson,  for  $45,  and  on 
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March  14,  1881,  said  Sampson  conveyed 
said  tract  of  land  to  Hanners  for  $45;  that 
on  the  same  day  Hanners  conveyed  all  of 
said  248.32  acres  to  T.  J.  Murphy  for  $850, 
and  on  December  9,  18S2,  Hanners  conveyed 
the  same  tract  to  Ware;  that  on  June  1, 
1883,  T.  J.  and  G.  W.  Murphy  conveyed  said 
tract  to  Ware,  and  on  June  4,  1883,  Ware 
conveyed  an  undivided  one-half  interest  in 
the  same  to  David  W.  Karraker,  and  on 
April  14,  1883,  Karraker  and  wife  and  Ware 
conveyed  all  of  said  tract  to  William  O. 
Rich,  Sr.;  that  on  January  17,  1883,  Han- 
ners conveyed  the  160-acre  tract  to  one  Eli- 
jah Hartline,  who  afterward,  on  February 
20,  1883,  conveyed  it  to  Jacob  Rendleman; 
that  Rendleman  afterward  died  testate,  ap- 
pointing John  Rendleman  executor  of  his 
last  will,  with  power  to  sell  and  dispose  of 
his  real  estate;  that  John  Rendleman,  as 
such  executor,  conveyed  said  land  to  Robert 
Rendleman,  who  at  the  time  of  said  convey- 
ance to  him  knew  that  the  heirs  of  James 
M.  Abernathie  had  been  defrauded  of  said 
lands.  The  bill  further  alleges  that  all  of 
the  defendants  knew,  at  the  time  they  pur- 
chased said  lands,  that  the  title  thereto  ac- 
quired by  Hanners  had  been  obtained  by 
fraud  and  circumvention;  that  as  adminis- 
trator, to  cover  up  and  conceal  his  acts,  Han- 
ners never  made  a  report  to  the  county  court 
and  has  never  obtained  his  discharge;  al- 
leges that  the  complainants  did  not  learn 
that  the  deed  from  Jamea  M.  Abernathie 
was  not  Intended  to  convey  the  title  to  said 
lands,  and  that  the  same  was  not  delivered 
until  within  five  years  next  before  the  com- 
mencement of  this  suit,  and  that  James  R. 
Abernathie,  through  fear  of  criminal  prose- 
cution If  he  revealed  how  he  obtained  the 
deed  made  by  his  father  and  bow  the  other 
deeds  were  obtained  from  him,  kept  such 
transactions  secret  from  the  complainants: 
that  William  C.  Rich,  Sr.,  and  Robert  Ren- 
dleman, defendants  herein,  have  been  In  pos- 
session of  said  lands  since  they  were  con- 
veyed to  them  and  have  received  the  rents 
and  profits  therefrom.  The  bill  prays  that 
the  deed  from  James  M.  Abernatbie  to 
James  R.  Abernathie,  and  all  the  convey- 
ances of  said  premises  from  that  time  down 
to  and  including  the  conveyances  to  Rich  and 
Rendleman,  be  canceled  and  declared  null 
and  void  as  to  the  complainants,  and  that  an 
accounting  be  taken  of  the  rents  and  profits 
between  the  complainants  and  defendants 
Rich  and  Rendleman.  Rich,  Ware,  Hanners, 
Karraker,  Robert  Rendleman,  and  James  R. 
Abernatbie  were  the  only  defendants  to  the 
bill. 

Pleas  were  Interposed  to  the  bill  by  Ware, 
Karraker,  Rich,  and  Rendleman  setting  up 
the  statute  of  limitations  of  20  years,  7 
years'  payment  of  taxes  with  color  of  title 
and  possession,  and  7  years'  payment  of 
taxes  with  color  of  title  to  vacant  land. 
Hanners  filed  an  answer,  which  was  a  gen- 
eral denial  of  the  allegations  of  the  bill. 


Rich,  Ware,  Karraker,  and  Rendleman  also 
answered,  admitting  the  execution  of  the 
various  deeds  at  the  times  stated  in  the  bill; 
alleging  that  the  deed  and  bill  of  sale  ex- 
ecuted by  James  M.  Abernathie  and  wife 
were  made  for  the  express  purpose  of  trans- 
ferring the  title  to  the  property  therein  con- 
veyed to  James  R.  Abernathie,  that  James 
M.  Abernathie  was  Indebted  to  Springs,  Col- 
lins, and  Crowell  in  the  sum  of  $1,200,  and 
in  consideration  of  that  debt  the  convey- 
ance of  the  said  208.32  acres  was  made  to 
them  by  James  R,  Abernathie  and  wife,  and 
alleging  that  the  grantors  knew  for  what 
purpose  the  deed  was  executed;  admitting: 
that  Rich  and  Rendleman  have  been  in  pos- 
session of  the  land  since  its  conveyance  to 
them;  alleging  that  the  two  latter  have 
paid  the  taxes  thereon  and  claim  to  own 
the  same;  averring  that,  if  complainants 
ever  had  any  cause  of  action,  the  same  has 
been  barred  by  the  statute  of  limitations 
and  laches;  and  denying  the  other  material 
allegations  of  the  bill.  In  addition  the  an- 
swer of  Rendleman  alleges  that  said  land 
conveyed  to  him  was  sold  for  taxes  on  June 
11,  1877,  to  William  C.  Rich,  Sr.,  who  re- 
ceived a  deed  therefor  on  September  1, 
1879,  and  that  the  title  so  obtained  by  Rich 
Is  now  vested  in  Rendleman.  James  R. 
Abernathie  defaulted. 

Replications  were  filed  and  the  cause  was 
referred  to  a  special  master  to  take  and  re- 
port the  proofs.  Upon  the  coming  in  of  his 
report  a  hearing  was  had,  and  on  July  7. 
1905,  the  court  entered  a  decree  dismissing 
the  bill  for  want  of  equity.  Complainants 
bring  the  record  here  by  writ  of  error.  It 
Is  urged  by  them  that  the  court  erred  In 
dismissing  the  bill. 

Taylor  Dodd  and  Richard  Peery,  for  plain- 
tiffs in  error.  M.  C.  Crawford,  H.  F.  Bussey, 
and  D.  W.  Karraker,  for  defendants  in  error. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
In  this  case  there  was  a  fatal  lack  of  par- 
ties. James  M.  Abernathie  left,  among  other 
heirs,  Mary  Nickens,  a  daughter.  After  his 
death  and  prior  to  the  beginning  of  this  suit 
she  departed  this  life.  Whether  testate  or 
Intestate  does  not  appear,  but  It  is  shown  by 
the  proof  that  she  left  two  children,  who  still 
survive  and  who  reside  in  Union  county. 
These  children  of  Mary  Nickens  were  not 
made  parties,  and  no  person  was  made  a 
party  who  had  succeeded  to  her  interest,  if 
any,  In  the  subject-matter  of  this  suit  The 
bill  prayed  for  an  accounting  as  to  rents 
and  profits.  If  the  bill  were  proven,  those 
who  succeed  to  the  rights  of  Mary  Nickens 
would  be  entitled  to  a  portion  of  such  rents 
and  profits.  It  has  been  frequently  beld  in 
partition  suits  that  all  persons  having  an  In- 
terest in  the  land  must  be  made  parties. 
Kester  v.  Stark,  19  111.  328 ;  Daniel  v.  Green, 
42  111.  471.  It  is  apparent  that  the  reason 
of  that  holding  requires  that  those  who  suc- 
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ceed  to  the  rights  of  Mary  Nickens,  and  who 
on  the  theory  of  the  bill  own  an  Interest  In 
the  lands  and  are  entitled  to  share  In  such 
rents  and  profits,  should  In  some  way  have 
been  made  parties  to  this  proceeding. 

The  record  title  to  the  real  estate  appeared, 
by  the  Instruments  offered,  to  have  passed 
by  various  mesne  conveyances  from  James  M. 
Abernathie  to  William  C.  Rich,  Sr.,  and  Rob- 
ert Rendleman.  Certain  of  these  mesne  con- 
veyances were  warranty  deeds,  which  the 
bill  prays  may  be  canceled  and  by  decree 
declared  null  and  void,  and  the  bill  also  asks 
that  the  title  which  such  deeds  seemed  to 
convey  should  be  decreed  to  be  In  the  com- 
plainants. The  grantors  in  certain  of  the 
warranty  deeds  which  complainants  sought  to 
have  canceled  and  held  null  and  void  were 
not  made  parties  to  the  suit  If  a  decree 
should  be  entered  In  accordance  with  the 
prayer  of  the  bill,  these  grantors  would  be 
exposed  to  litigation  by  reason  of  the  breach 
of  their  covenants  of  warranty.  Those  war- 
ranty deeds  should  not  be  set  aside  in  this 
suit  as  to  the  grantees  therein,  except  by  a 
decree  binding  upon  the  grantors  therein.  We 
are  of  the  opinion' that  the  rights  of  these 
grantors  and  the  rights  of  those  who  succeed 
Mary  Nickens  are  so  intimately  connected 
with  the  subject-matter  of  the  controversy 
that  a  final  decree  could  not  be  made  in  this 
cause  without  materially  affecting  their 
Interests.  Where  this  appears,  neither  the 
court  of  original  jurisdiction  nor  a  court  of 
review  should  proceed  further  in  the  matter 
until  the  omission  be  corrected,  even  though, 
as  here,  no  objection  is  made  by  any  party 
litigant  Herrlngton  v.  Hubbard,  1  Scam. 
560,  33  Am.  Dec.  426;  Spear  v.  Campbell, 
4  Scam.  424;  Prentiss  v.  Kimball,  19  111.  320; 
Knopf  v.  Chicago  Real  Estate  Board,  178 
IlL  108,  50  N.  E.  658. 

In  this  case  the  defect  of  parties  resulted, 
In  the  first  instance,  from  the  fact  that  com- 
plainants below,  plaintiffs  In  error  here,  did 
not  make  the  necessary  parties  to  the  bill. 
If  plaintiffs  In  error  were  all  free  from  legal 
disability,  we  would  not  reverse  the  decree 
against  them  for  the  reason  alone  that  there 
was  a  lack  of  necessary  parties,  but  one  of 
the  complainants  below,  Sarah  A.  Abernathie, 
a  daughter  of  James  M.  Abernathie,  de- 
ceased, has  been  of  unsound  mind  since  the 
time  of  her  father's  decease,  and  had  been 
adjudged  Insane  prior  to  the  filing  of  the 
bill.  Laches  could  not  be  imputed  to  her, 
nor  can  It  be  said  that  she  Is  chargeable 
with  fault  on  account  of  the  omission  of 
necessary  parties.  It  Is  our  province  to  pro- 
tect her  In  this  regard,  and  we  will  not 
proceed  further  In  the  matter  until  the  de- 
fect In  parties  is  cured. 

The  decree  of  the  circuit  court  will  be 
reversed  and  the  cause  will  be  remanded, 
with  directions  to  that  court  to  grant  leave 
to  the  complainants  to  amend  their  bill  In 
such  manner  as  to  make  the  necessary  parties 


thereto,  If  such  leave  shall  be  sought  Each 
party  will  pay  one-half  the  costs  of  this 
court 

Reversed  and  remanded,  with  directions. 


(229  111.  538) 

ANDERSON  v.  ANDERSON. 

(Supreme  Court  of  Illinois.   Oct  23,  1007.) 

L  Paociss— Publication— Affioavit. 

1  Starr  &  C.  Ann.  St  c.  22,  §  12,  p.  568, 
authorizes  publication  of  notice  on  an  affidavit 
showing  that  defendant  resides  or  hath  gone 
out  of  the  state,  or  on  due  inquiry  cannot  be 
found,  or  is  concealed  within  the  state  so  that 
process  cannot  be  served  on  him,  and  stating 
the  place  of  residence  of  defendant  if  known, 
or  that  on  diligent  inquiry  his  place  of  residence 
cannot  be  ascertained.  Held,  that  an  affidavit 
stating  that  defendant  formerly  resided  at  5559 
State  street  Chicago,  111.,  that  he  had  moved 
therefrom  to  parts  unknown  to  the  affiant  and 
although  affiant  had  made  diligent  search  and 
inquiry  among  defendant's  neighbors  and  ac- 
quaintances he  was  unable  to  ascertain  defend- 
ant's "present  whereabouts,"  and  did  not  know 
his  "whereabouts,"  was  fatally  defective  for 
failure  to  show  inability  to  discover  his  "resi- 
dence." 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  40,  Process,  §  11&] 
2.  Same— Mailing  Notice. 

4  Starr  &  C.  Ann.  St  c  100,  par.  5,  p.  905, 
provides  that  on  service  by  publication  the 
clerk,  within  10  days  after  the  first  publication, 
shall  mail  to  the  defendant  a  copy  of  the  notice 
directed  to  his  last  known  residence,  as  stated 
in  the  affidavit  Held,  that  where  the  affidavit 
atated  defendant's  last  known  residence  as  5550 
State  street  Chicago,  a  notice  mailed  to  5857 
State  street  was  insufficient  to  confer  jurisdic- 
tion. 

[Ed.  Note.— For  cases  in  point  Me  Cent  Dig. 
vol.  40,  Process,  $g  124,  135.] 

Error  to  Circuit  Court  Cook  County ;  B.  F. 
Dunne,  Judge. 

Action  by  Hans  Anderson  against  Andrew 
P.  Anderson  From  a  judgment  for  plain- 
tiff, defendant  brings  error.  Reversed  and 
remanded. 

Stedman  &  Soelke,  for  plaintiff  In  error. 

DUNN,  J.  This  writ  of  error  is  prosecut- 
ed to  reverse  a  decree  of  the  -circuit  court 
of  Cook  county  setting  aside  a  deed  from 
the  complainant  to  the  defendant  on  the 
ground  that  it  was  obtained  by  duress.  There 
was  no  personal  service  and  no  appearance 
by  the  defendant  The  decree  must  be  re- 
versed because  the  court  did  not  have  ju- 
risdiction of  his  person. 

The  affidavit  for  publication  of  notice  was 
as  follows:  "Hans  Anderson,  being  first 
duly  sworn,  on  oath  states  that  he  is  the 
complainant  In  the  above  cause ;  that  the  de- 
fendant formerly  resided  at  the  premises  lo- 
cated at  and  known  as  5559  State  street, 
Chicago,  Illinois;  that  he  has  removed  from 
said  premises  to  parts  unknown  to  the  com- 
plainant, and,  although  affiant  has  made  dili- 
gent search  and  inquiry  among  the  neigh- 
bors and  acquaintances  of  said  defendant,  he 
is  unable  to  ascertain  his  present  where- 
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abouts,  and  affiant  does  not  know  his  where- 
abouts." The  statute  authorizing  publica- 
tion of  notice  requires,  as  the  basis  of  such 
publication,  an  affidavit  showing  that  the  de- 
fendant "resides  or  hath  gone  out  of  this 
state,  or  on  due  inquiry  caunot  be  found,  or 
is  concealed  within  this  state,  so  that  process 
cannot  be  served  upon  him,  and  stating  the 
place  of  residence  of  such  defendant  it 
known,  or  that  upon  diligent  inquiry  his 
place  of  residence  cannot  be  ascertained."  1 
Starr  &  C.  Ann.  St  c.  22,  f  12,  p.  568.  None 
of  the  requirements  of  the  statute  are  met 
by  the  affidavit  filed.  It  does  not  appear 
that  upon  due  Inquiry  the  defendant  could 
not  be  found,  or  that  his  place  of  residence 
cannot  be  found  upon  diligent  inquiry.  It 
appears  that  the  defendant  removed  from  his 
former  place  of  residence  to  parts  unknown 
to  the  complainant,  and  that  upon  diligent 
Inquiry  among  his  neighbors  and  acquaintan- 
ces complainant  is  unable  to  ascertain  and 
does  not  know  his  present  whereabouts.  But 
though  his  whereabouts  on  May  8,  1902,  when 
this  affidavit  was  made,  may  have  been  un- 
known, it  might  be  a  matter  of  no  difficulty 
to  ascertain  his  residence.  The  affidavit  Is 
required  as  to  his  residence,  and  not  as  to 
his  personal  presence.  Although  he  had  mov- 
ed to  parts  unknown  to  complainant,  and 
complainant  was  unable  to  ascertain  his  pres- 
ent whereabouts  when  he  made  the  affidavit, 
It  might  well  be,  consistently  with  the  truth 
of  this  affidavit,  that  the  defendant  could 
be  readily  found  and  served  with  process. 
The  statute  required  the  clerk,  within  10 
days  of  the  first  publication  of  notice,  to 
mail  a  copy  to  the  defendant  at  his  last 
known  residence,  as  stated  In  the  affidavit. 
4  Starr  &  C.  Ann.  St  c.  100,  par.  5,  p.  905. 
The  place  stated  In  the  affidavit  was  5559 
State  street,  Chicago,  while  the  notice  mail- 
ed by  the  clerk  was  sent  to  5857  State  street. 
This  was  not  sufficient  to  confer  Jurisdiction. 

The  decree  will  be  reversed,  and  the  cause 
remanded 

Reversed  and  remanded. 


(22)  111.  420) 


SHULTS  v.  SHULTS. 


(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  Exceptions,  Bill  of  —  Appeal  —  Bill  of 
Exceptions— Time  fob  Pbesentation. 

A  bill  of  exceptions  or  certificate  of  evi- 
dence must  be  presented  within  the  time  allow- 
ed by  the  order  granting  the  appeal,  or  within 
such  further  time  as  may  be  allowed  before  the 
expiration  of  the  time  fixed  in  the  original  or- 
der. 

2.  Same— Extension  of  Time. 

The  court  has  power  during  the  term  of 
court  at  which  an  order  is  made  for  presenting 
a  bill  of  exceptions  or  certificate  of  evidence  to 
extend  the  time  for  so  doing. 

3.  Wills  —  Testamentabt  Capacity  —  Suf- 
ficiency of  Evidence. 

In  an  action  to  set  aside  a  will,  evidence 
held  to  support  a  finding  that  testator  had  tes- 
tamentary capacity. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  U  137-161.] 


4.  Tbial— Instructions  Assuming  Admitted 
Fact. 

It  is  not  error  to  assume  in  an  instruction 
a  fact  that  is  admitted  or  about  which  there  is 
no  controversy. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  432-434.] 

5.  Same— Objections  —  Silence  of  Coubt— 
Constbuction. 

The  fact  that  objections  are  not  passed  on 
by  the  court  is  not  necessarily  equivalent  to 
overruling  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  312.] 

Error  to  Circuit  Court,  Kane  County;  H.  B. 
Willis,  Judge. 

Bill  by  Carlton  Andrew  Shults  against 
Fannie  Shults.  Decree  for  defendant  and 
complainant  brings  error.  Affirmed. 

This  is  a  bill  in  chancery  to  set  aside  the 
will  of  Jeremiah  Shults.  The  only  ground 
that  contestant  sets  up  in  the  bill  in  support 
of  which  any  evidence  was  offered  on  the 
hearing  is  the  want  of  mental  capacity  in 
the  testator.  This  question  was  decided  by 
the  jury  against  contestant  who  has  ap- 
pealed to  this  court  and  urges  a  reversal  be- 
cause the  finding  is  contrary  to  the  evidence, 
and  the  court  gave  improper  Instructions  for 
proponent  and  because  of  alleged  misconduct 
of  counsel. 

The  testator  had  been  afflicted  with  a  can- 
cerous growth  on  his  neck  for  about  two 
years  before  his  death.  About  10  weeks  be- 
fore his  death  the  testator  and  his  wife  went 
to  Piano,  111.,  to  reside  with  Mrs.  Algler,  the 
mother  of  his  wife.  Dr.  Taylor,  of  Piano, 
treated  the  testator  during  the  time  he  was 
in  Piano,  but  did  not  succeed  in  arresting 
the  progress  of  the  disease.  On  the  morning 
of  November  15,  1904,  the  testator  went  to 
the  office  of  Dr.  Taylor  for  treatment  in  ac- 
cordance with  his  usual  custom.  In  a  conver- 
sation with  Dr.  Taylor  at  bis  office  on  that 
occasion  the  doctor  advised  him  that  bis 
trouble  was  very  serious,  and  that  If  he  de- 
sired to  make  a  will  or  attend  to  any  other 
matters  In  regard  to  the  distribution  of  his 
property,  he  had  better  attend  to  the  same. 
On  this  occasion  Dr.  Taylor  sent  the  testator 
home  In  a  buggy,  and  shortly  thereafter 
called  in  consultation  Dr.  Lord,  and  It  was  then 
determined  that  an  operation  should  be  had 
as  quickly  as  possible.  Dr.  Lord  visited  the 
testator  about  10  o'clock  in  the  forenoon. 
Preparations  were  immediately  begun  to  re- 
move the  testator  to  Aurora,  16  miles  away, 
to  a  hospital,  for  the  purpose  of  having  the 
operation  performed  upon  him.  After  the 
operation  had  been  determined  upon,  the  tes- 
tator sent  for  E.  L.  Hennlng,  a  banker  In 
Piano,  and  requested  Hennlng  to  draw  his 
will.  Hennlng  visited  the  testator  about  11 
o'clock  in  the  forenoon,  and  made  pencil 
notes  of  such  facts  as  were  necessary  to  en- 
able him  to  write  the  will.  The  testator 
furnished  all  the  information  that  Hennlng 
required  Hennlng  took  the  notes  and  went 
to  his  bank,  prepared  the  will,  and  returned 
to  Mrs.  Algler's  residence  about  the  hour  of 
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12  o'clock  of  the  same  day.  The  will  was 
read  over  by  Henning  to  Shu  Its,  who  then 
and  there  attached  his  name  to  It,  and  Hen- 
ning and  Olsen,  who  had  accompanied  Hen- 
ning to  the  Aigler  residence  for  that  purpose, 
signed  the  will  as  witnesses  in  the  presence 
of  Dr.  Taylor.  Soon  after  the  execution  of 
the  will  the  testator  and  his  wife,  accom- 
panied by  Dr.  Taylor,  took  the  train  to  Au- 
rora, arriving  there  at  1:15  o'clock  p.  m. 
The  parties  drove  directly  to  St.  Charles  Hos- 
pital. Soon  after  their  arrival  at  the  hospital 
Dr.  Brennecke,  who  was  expected  to  per- 
form the  operation  on  the  testator,  was  called 
In  consultation,  and  after  examining  the  tes- 
tator Dr.  Brennecke  advised  against  opera- 
ting. In  his  opinion  the  condition  of  the  tes- 
tator could  not  be  relieved  by  an  operation. 
The  testator  died  in  the  hospital  about  3 
o'clock  the  following  morning. 

The  testator  owned  but  a  small  estate,  es- 
timated at  $6,000  or  $7,000  above  his  liabili- 
ties. He  had  been  married  twice.  Carlton 
Andrew  Shults,  complainant  below  and  plain- 
tiff in  error  here,  is  the  only  surviving  child 
of  the  testator's  first  marriage.  The  mother 
of  the  plaintiff  In  error  died  when  the  plain- 
tiff In  error  was  an  infant  less  than  one 
month  old.  Plaintiff  In  error  was  taken  to 
the  home  of  his  maternal  grandparents,  with 
whom  he  continued  to  reside  until  after  the 
death  of  his  father,  the  testator.  The  evi- 
dence shows  that  plaintiff  In  error  never  re- 
sided with  his  father,  and  that  their  associa- 
tion was  limited  to  an  occasional  visit.  By 
his  will  the  testator  left  all  of  his  property  to 
his  widow,  Fannie  Shults,  who  Is  the  defend- 
ant In  error  herein. 

J.  F.  Snyder  (C.  Stuart  Beattle,  of  counsel), 
for  plaintiff  in  error.  Raymond  &  Newhall 
(R.  S.  Egan,  of  counsel),  for  defendant  in 
error. 

VIOKBRS,  J.  (after  stating  the  facts  as 
above).  Plaintiff  in  error  insists  that  the  de- 
cree dismissing  his  bill  should  be  reversed 
because  the  verdict  of  the  Jury  Is  contrary 
to  the  preponderance  of  the  evidence  on  the 
question  of  the  mental  capacity  of  Jeremiah 
Shults  to  execute  the  will.  The  theory  of 
plaintiff  In  error  Is  that  the  cancerous  growth 
on  the  testator's  neck  had  affected  the  tes- 
tator's brain,  producing  fever  and  a  state  of 
delirium  rendering  him  mentally  Incapable 
of  transacting  any  business,  and  that  the  will 
executed  under  these  circumstances  should 
be  set  aside.  It  is  not  claimed  that  the  tes- 
tator was  otherwise  affected  in  his  mind  ex- 
cept as  a  result  of  the  disease  of  which  he 
died.  At  the  time  the  will  was  executed  two 
subscribing  witnesses  and  the  attending  phy- 
sician were  present.  Edgar  L.  Henning  tes- 
tifies that  on  the  occasion  of  his  first  visit  to 
the  testator  on  that  morning  he  had  an  inter- 
view with  him  regarding  his  will,  and  that 
there  was  no  other  person  present  at  that 
time.  He  testifies  that  he  went  Into  the  room 
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and  sat  down  In  front  of  Mr.  Shults;  that 
he  had  to  lean  over  In  order  to  hear  what 
he  said;  that  Mr.  Shults  could  not  speak 
above  a  whisper;  that  Mr.  Shults  told  him 
that  he  wanted  to  leave  his  property  to  his 
wife,  and  stated  who  his  heirs  were;  that 
Henning  told  him  that  he  would  have  to  men- 
tion the  boy's  name  In  the  will  and  give  him 
something;  that  the  testator  then  told  him 
to  give  the  boy  $1  and  to  give  the  rest  of  his 
property  to  bis  wife.  This  witness  further 
says  that  he  went  away  and  drew  the  will  In 
accordance  with  the  instructions  he  had  re- 
ceived from  Mr.  Shults,  and  returned  again 
with  the  will  soon  after  12  o'clock;  that  on 
this  occasion  there  were  present  four  persons 
In  the  room — Mr.  Shults,  Dr.  Taylor,  Mr. 
Olsen,  and  the  witness — that  the  witness  then 
read  the  will  to  Shults,  who  signed  it,  and 
Olsen  and  Henning  signed  it  as  witnesses. 
Henning  says  that  in  his  opinion  Shults  was 
capable  of  doing  business  and  of  making  a 
will  at  the  time  he  signed  this  Instrument 
Olsen,  the  other  subscribing  witness,  corrobo- 
rates Henning  as  to  the  circumstances  attend- 
ing the  execution  of  the  will,  and  says  that 
he  thought  Mr.  Shults  was  all  right  as  to  his 
mental  condition.  Dr.  Allen  R.  Taylor  testi- 
fies to  his  being  present  at  the  execution  of 
the  will  and  of  seeing  Mr.  Shults  at  the  office 
early  In  the  morning,  and  again  at  10  o'clock 
in  company  with  Dr.  Lord,  and  of  going  with 
the  deceased  to  Aurora  In  the  afternoon  and 
remaining  with  him  constantly  until  6  o'clock 
that  evening.  In  answer  to  the  question, 
"What,  In  your  judgment,  was  his  mental 
condition  on  that  day?"  he  says,  "He  was  of 
sound  mind."  In  addition  to  these  three  wit- 
nesses, who  were  the  only  persons  present  at 
the  time  the  will  was  executed,  except  the 
testator,  proponent  Introduced  about  20  other 
witnesses  who  were  the  neighbors  and  as- 
sociates of  the  testator,  who  gave  testimony 
that  leaves  no  doubt  that  the  testator  had  al- 
ways been  considered  a  man  of  sound  mind 
and  memory,  and  fully  competent  to  transact 
any  ordinary  business.  Dr.  Herman  Bren- 
necke, who  had  never  seen  the  testator  until 
about  2  o'clock  on  the  day  that  the  will  was 
executed,  testifies  to  the  physical  condition 
of  the  testator  at  the  time  when  he  saw  him, 
and  from  the  condition  he  found  the  patient 
in  at  2  o'clock  he  did  not  consider  that  he 
was  then  in  a  condition  to  transact  any  busi- 
ness or  to  make  a  will,  and  that  he  did  not 
consider  that  he  was  competent  to  do  so  at 
12  o'clock  on  that  day.  In  his  opinion,  from 
the  nature  of  the  disease  and  the  stage  it  had 
reached  at  2  o'clock,  the  testator  could  not 
have  been  in  a  condition  at  12  o'clock  to 
transact  business  or  to  execute  a  will.  Dr. 
Lord,  who  Is  called  as  a  witness  for  contest- 
ant, and  who,  it  is  stated,  saw  Shults  at  10 
o'clock  in  the  morning,  was  not  asked  in  re- 
gard to  his  mental  condition  and  gave  no 
evidence  on  that  point.  No  other  witness  tes- 
tifies to  any  fact  or  circumstance  bearing  up- 
on the  mental  condition  of  the  testator  on  the 
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day  the  win  was  executed.  From  the  fore- 
going summary  of  the  evidence  bearing  upon 
this  issue,  It  le  apparent  that  there  is  a  clear 
preponderance  of  the  evidence  supporting  the 
verdict  of  the  Jury.  There  is  not  only  a 
greater  number  of  witnesses  testifying  to  the 
capacity  of  the  testator,  but  their  opportuni- 
ties for  knowing  the  condition  of  Shults  at 
the  time  the  will  was  executed  were  much 
better  than  those  of  Dr.  Brennecke,  who  did 
not  see  him  for  two  hours  after  the  will  was 
executed  and  after  he  had  undergone  the  fa- 
tigue of  a  trip  from  Piano  to  Aurora.  In  our 
opinion  the  verdict  of  the  jury  is  in  accord- 
ance with  the  weight  of  the  evidence. 

It  is  next  insisted  by  the  plaintiff  in  error 
that  the  court  erred  in  giving  certain  instruc- 
tions for  defendant  in  error.  Instructions 
Nos.  1  and  2  are  as  follows: 

"(1)  The  court  instructs  the  jury  that  an 
owner  of  property  desiring  to  dispose  of  the 
same  by  will  has  the  right  to  distribute  It 
according  to  his  or  her  own  judgment,  and 
may  give  nothing  to  children,  or  may  divide 
it  equally  among  them  or  other  relatives,  or 
leave  the  same  to  others  not  of  kin  to  the  de- 
ceased, at  his  or  her  pleasure,  and  of  this 
right  a  property  owner  cannot  be  deprived, 
nor  is  a  will  made  in  execution  of  such  pur- 
pose to  be  lightly  set  aside,  and  no  will  is  to 
be  deemed  invalid  because  the  Jury  are  of 
the  opinion  that  a  different  disposition  ought 
to  have  been  made,  nor  is  the  distribution 
made  by  a  testator,  If  otherwise  valid,  sub- 
ject to  be  overruled,  or  overridden  by  the 
jury.  The  question  of  the  propriety  of  the 
will  In  this  case  has  nothing  whatever  to  do 
with  its  validity,  with  the  single  exception 
that  the  jury  may  consider,  together  with  all 
the  other  evidence,  as  a  circumstance  bearing 
on  the  question,  whether  or  not  the  testator 
had  sufficient  mental  capacity  to  make  a  will. 
The  test  of  the  validity  of  the  present  will, 
to  be  determined  from  the  evidence,  Is  not 
whether,  In  the  judgment  of  the  Jury,  it  is  a 
Just  or  proper  will,  but  whether,  at  the  time 
it  was  made,  the  testator  was  of  sufficiently 
sound  mind  to  make  a  will,  as  explained  in 
other  Instructions. 

"(2)  The  Jury  are  instructed  that  every  per- 
son is  presumed  to  be  sane  and  to  have  suffi- 
cient mental  capacity  to  make  a  will.  This 
presumption  is  to  be  taken  Into  account  by 
the  Jury  In  considering,  from  all  the  evidence, 
whether,  at  the  time  the  will  here  in  question 
was  made,  the  testator  had  sufficient  mental 
capacity  to  make  the  same,  and  this  presump- 
tion is  to  be  taken  into  account  by  the  jury, 
with  all  the  other  evidence,  in  determining 
the  validity  of  the  present  will.  If  the  Jury 
find,  from  all  the  evidence  In  this  case,  that 
at  the  time  the  will  In  question  was  made  the 
testator  had  sufficient  mental  capacity  to  un- 
derstand what  he  was  about  when  he  made 
it,  and  to  remember  and  appreciate  the  prop- 
erty he  had  for  disposal  and  his  relations  to- 
ward the  objects  of  his  bounty,  so  as  to  judge 
for  himself  what  he  wished  to  do  in  the  dis- 


posal of  his  property,  this  Is  sufficient  mental 
capacity  to  enable  him  to  make  a  valid  will, 
whether,  at  the  time,  his  general  health  was 
good  or  not." 

The  specific  objection  to  these  Instructions 
is  that  they  assume  that  the  testator  executed 
the  will  in  question.  That  fact  was  not  In 
issue.  There  was  no  dispute  but  that  the  tes- 
tator executed  the  paper  purporting  to  be  his 
will.  Counsel  for  plaintiff  In  e^ror  apparent- 
ly intended  to  contest  the  execution  of  the 
will.  In  the  opening  statement  of  plaintiff 
in  error's  brief,  we  find  a  statement  that 
there  was  evidence  upon  the  face  of  the  will 
Itself  that  it  was  not  executed  by  the  testa- 
tor and  the  witnesses  at  the  same  time,  and 
calling  attention  to  the  appearance  of  the 
signatures,  the  color  of  the  ink,  etc.,  and  it 
Is  said  that  at  the  proper  time  plaintiff  in 
error  would  have  the  original  will  transmit- 
ted to  this  court  for  inspection.  But,  if  plain* 
tiff  In  error  ever  had  the  purpose  to  contest 
the  execution  of  the  Instrument,  he  seems  to 
have  abandoned  It  In  this  court,  since  the 
will  has  not  been  certified  up,  nor  is  there 
any  reference  to  this  matter  in  the  brief  of 
plaintiff  in  error  except  in  the  statement  of 
facts  as  above  Indicated.  It  is  not  error  to 
assume  in  an  Instruction  a  fact  that  Is  admit- 
ted or  about  which  there  Is  no  controversy. 
Wallace  v.  De  Young,  98  111.  G38,  38  Am.  Rep. 
108;  Chicago  City  Railway  Co.  v.  Allen,  169 
111.  287,  48  N.  E.  414;  Illinois  Central  Rail- 
road Co.  v.  King,  179  111.  91,  53  N.  E.  552,  70 
Am.  St.  Rep.  93;  Citizens'  Ins.  Co.  v.  Stod- 
dard, 197  III.  330,  64  N.  E.  355. 

Plaintiff  in  error  also  criticises  the  fifth 
Instruction  given  for  defendant  in  error.  We 
have  carefully  considered  the  fifth  instruc- 
tion, and  in  our  opinion  It  is  not  open  to  any 
of  the  objections  made  to  it 

It  Is  next  urged  as  a  ground  for  reversing 
this  decree  that  defendant  in  error's  counsel 
was  guilt  of  Improper  conduct  in  the  exami- 
nation of  witnesses  and  in  his  argument  be- 
fore the  jury.  An  examination  of  the  record 
discloses  the  fact  that  the  court,  in  most  in- 
stances, promptly  sustained  objections  when 
Interposed  to  the  alleged  improper  remarks  of 
counsel.  There  is  no  ruling  of  the  court  in 
this  respect  that  Is  complained  of  as  error. 
Some  objections  were  made  which  were  not 
passed  on  by  the  court,  and  the  plaintiff  In 
error  Insists  that  the  silence  of  the  court  is 
equivalent  to  overruling  the  objections.  This 
does  not  follow.  The  court  may  have  been 
occupied  with  instructions,  or  otherwise,  so 
that  his  attention  was  not  directed  to  the  ob- 
jectionable matter.  Error  Is  ordinarily  only 
assignable  upon  Improper  rulingr  of  the 
court.  If  cases  may  arise  where  the  conduct 
of  counsel  is  so  clearly  prejudicial  to  the 
rights  of  parties  that  this  court  would  be 
warranted  in  reversing  a  judgment  for  that 
reason  without  a  ruling  of  the  court  on  the 
question,  this  case  is  not  one  of  that  class. 

We  are  satisfied  that  the  verdict  is  In  ac- 
cordance with  the  clear  preponderance  of  the 
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evidence  and  that  substantial  justice  has 
been  done,  and  that  the  decree  ought  to  be, 
and  is  accordingly,  affirmed. 
Decree  affirmed. 

On  Motion  to  Strike  Certificate  of  Evidence. 

VICKERS.  J.  (orally).  This  is  a  motion  to 
strike  the  transcript  of  the  certificate  of  evi- 
dence from  the  transcript  of  the  record.  This 
was  a  bill  in  the  circuit  court  of  Kane  coun- 
ty to  contest  a  will.  The  cause  was  tried  at 
the  November  term,  1905,  and  the  verdict  of 
the  jury  was  in  favor  of  the  validity  of  the 
will.  Contestant  made  a  motion  for  a  new 
trial,  which  was  not  disposed  of  at  that  term, 
but  continued  until  the  February  term,  1906. 
On  the  6th  day  of  February,  1906,  the  motion 
for  a  new  trial  was  overruled,  and  contestant 
excepted  and  prayed  an  appeal  to  this  court, 
which  was  allowed  upon  bond  being  filed 
within  30  days,  to  be  approved  by  the  clerk 
of  the  court,  and  60  days  allowed  to  file  a 
certificate  of  evidence.  The  certificate  of  evi- 
dence was  not  filed  within  the  60  days  al- 
lowed by  the  order  granting  the  appeal.  On 
the  7th  day  of  May,  1906,  the  February  term 
being  still  in  session,  contestant  made  a  mo- 
tion for  an  extension  of  time  In  which  to  file 
the  certificate  of  evidence.  This  motion  was 
overruled  by  the  court  at  that  time,  but  sub- 
sequently, on  the  18th  day  of  May,  the  mo- 
tion, being  renewed  by  the  contestant,  was 
allowed,  and  60  days'  additional  time  from 
the  18th  day  of  May  was  allowed  in  which 
to  file  a  certificate  of  evidence.  The  certifi- 
cate of  evidence,  the  transcript  of  which  Is 
now  sought  to  be  stricken,  was  filed  on  the 
30th  day  of  June  In  pursuance  of  the  order 
and  leave  granted  on  the  18th  day  of  May. 
The  ground  upon  which  this  motion  Is  based 
Is  that  the  certificate  of  evidence  was  not 
filed  within  the  60  days  allowed  originally  by 
the  court  In  which  to  file  it,  nor  within  any 
other  time  allowed  by  the  court  before  the 
expiration  of  the  60  days. 

This  court  has  often  held  that  a  bill  of  ex- 
ceptions or  a  certificate  of  evidence  must  be 
presented  within  the  time  allowed  by  the  or- 
der granting  the  appeal,  or  within  such  fur- 
ther time  as  may  be  allowed  before  the  -ex- 
piration of  the  time  fixed  In  the  original  or- 
der. From  this  line  of  cases  contestant  as- 
sumes that  the  rule  Is  that  the  court  has  no 
power  to  grant  an  extension,  even  though  it 
may  be  applied  for  at  the  same  term  of  court 
at  which  the  original  time  Is  fixed.  This,  we 
think,  is  a  misapprehension  of  the  rule  on 
this  subject  All  orders  of  the  court  entered 
during  the  term  are  within  the  breast  of  the 
court  until  the  final  adjournment  of  the 
term.  The  order  allowing  an  appeal  and  fix- 
ing the  time  of  filing  the  bond  or  the  bill  of 
exceptions,  like  any  other  order,  may  be  ex- 
tended if  the  extension  Is  applied  for  during 
the  term  of  court  at  which  the  order  is  grant- 
ed. The  February  term  of  the  Kane  county 
circuit  court  was  still  In  session  on  the  18th 
day  of  May.  The  court  had  jurisdiction  of 


the  cause,  and  the  orders  that  had  previous- 
ly been  entered  were  within  the  control  of  the 
court,  and  there  was  no  Impropriety  in  the 
court  allowing  an  extension  of  time  in  which 
to  present  the  bill  of  exceptions. 

The  motion  to  strike  the  certificate  from 
the  record  will  be  overruled. 


(229  111.  688) 

NAGEL  v.  PEOPLE. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Criminal  Law— Fobmeb  Jeopakdv. 

An  acquittal  under  an  indictment  charging 
robbery,  making  no  reference  to  the  crime  hav- 
ing been  committed  in  a  place  which  the  statute 
names  in  defining  burglary,  and  not  accusing 
defendant  of  having  wrongfully  entered  any 
such  place,  is  not  a  bar  to  a  prosecution  for 
burglary  with  intent  to  murder,  as  defendant 
could  not  properly  have  been  convicted  under 
the  first  indictment  of  the  offense  charged  in 
the  second. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  396.] 

2.  Same. 

An  acquittal  under  an  indictment  for  rob- 
bery does  not  prevent  proof  by  the  state,  on  a 
prosecution  for  burglary  with  intent  to  murder, 
of  facts  connected  with  the  latter  crime,  though 
much  or  all  the  evidence  as  to  them  had  been 
introduced  on  the  former  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §8  §22-835.] 

3.  Same— Discharge  fob  Delat  in  Tbial— 
Tbial  fob  Otheb  Cbimes. 

That  defendant  was  set  at  liberty  under 
Cr.  Code,  8  18,  div.  13  (Hurd's  Rev.  St.  1905, 
c.  38,  §  438),  on  the  indictment  for  murder,  for 
want  of  a  trial  within  the  statutory  time,  does 
not  bar  his  trial  for  other  crimes,  though  grow- 
ing out  of  the  same  transaction,  of  which  he 
was  not  in  peril  of  conviction  under  the  indict- 
ment for  murder. 

4.  Same— Appeal— Presumption— Filing  Ad- 
ditional TB  A  N8CBIPT. 

That  the  action  of  the  trial  court  in  per- 
mitting the  filing  of  an  additional  transcript  of 
the  record  was  correct  will  be  presumed,  in  the 
absence  of  a  bill  of  exceptions  relative  thereto. 

5.  Same— Pebsonal  Pbesence  of  Defendant. 

The  personal  presence  of  defendant  in  pro- 
ceedings connected  with  his  case  subsequent  to 
his  trial  and  sentence  is  not  required,  where 
such  proceedings  relate  to  the  correction  of  the 
record. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  1483;  vol.  15,  Crim- 
inal Law,  8  2544.] 

6.  Bubglaby— Indictment  —  Descbiption  of 
Stbuctube— Vabiance. 

An  indictment  properly  describes  the  place 
of  the  crime  as  a  houseboat,  it  having  been 
built  as  such,  and  being  in  form  one,  though  it 
was  drawn  up  on  the  beach  of  an  island  in  a. 
river;  there  being  nothing  to  indicate  that  it 
was  placed  there  so  as  to  remain  permanently, 
but  all  the  evidence  tending  to  show  the  con- 
trary. 

7.  Criminal  Law— Judgment— Sentence. 

It  is  not  necessary  that  the  court  formally 
adjudge  defendant  guilty  before  pronouncing  sen- 
tence on  the  verdict. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  8  2510.] 

Error  to  Circuit  Court  Henry  County;  E. 
C.  Graves,  Judge. 

William  Nagel  was  convicted  of  crime,  and 
brings  error.  Affirmed. 
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H.  A.  Weld  and  Adair  Pleasants,  for  plain- 
tiff In  error.  W.  H.  Stead,  Atty.  Gen.,  John 
K.  Scott,  State's  Atty.,  and  Charles  E.  Sturtz. 
State's  Atty.,  for  the  People. 

CARTER,  J.  Plaintiff  in  error  was  taken 
Into  custody  by  the  sheriff  of  Rock  Island 
county  August  5,  1905,  upon  a  mittimus  of 
the  coroner  of  that  county,  on  the  charge  of 
murder,  and  was  afterwards,  at  the  Septem- 
ber term  of  the  circuit  court  of  that  county, 
indicted  for  that  crime.  That  court  on  Jan- 
uary 10,  1906,  ordered  him  set  at  liberty  up- 
on his  application  made  under  section  18  of 
division  13  of  the  Criminal  Code  (Hurd's  Rev. 
St  1905,  p.  746,  c.  38),  for  the  reason  that  he 
was  not  tried  at  a  term  commencing  within 
four  months  after  the  date  of  his  commit- 
ment. A  new  indictment  for  murder  was 
procured  against  him,  and  was  returned  Into 
the  circuit  court  the  next  day,  by  virtue  of 
which  he  was  kept  In  imprisonment  At  the 
May  term,  1906,  of  said  court,  four  sep- 
arate indictments  were  returned  against  him, 
charging,  respectively,  burglary  with  intent 
to  murder,  burglary  with  intent  to  rob,  bur- 
glary and  larceny  (In  one  indictment);  and  rob- 
bery. On  his  motion  a  change  of  venue  was 
taken  to  the  circuit  court  of  Henry  county, 
and  he  was  transferred  to  the  custody  of 
the  sheriff  of  that  county,  who  retained  him 
by  virtue  of  the  second  charge  for  murder, 
as  well  as  the  other  indictments.  Nagel 
thereafter  petitioned  this  court  for  a  writ 
of  habeas  corpus,  and,  this  petition  being 
granted,  it  was  ordered  that  he  be  discharged 
from  further  imprisonment  or  detention  by 
reason  of  the  Indictment  for  the  crime  of 
murder  returned  against  him  January  11, 
1906;  but  it  was  stated  that  the  judgment 
was  not  to  affect  or  interfere  with  his  de- 
tention by  reason  of  the  other  indictments 
against  him.  People  ex  rel.  v.  Heider,  225 
111.  347,  80  N.  E.  291.  Plaintiff  in  error 
was  tried  in  the  Henry  county  circuit  court 
upon  the  indictment  charging  him  with  rob- 
bery, and  acquitted.  He  was  then  tried  in 
the  same  court  upon  the  indictment  charg- 
ing him  with  burglary  with  intent  to  murder, 
and  found  guilty  by  the  Jury,  and  sentenced 
to  the  penitentiary.  To  reverse  this  sentence 
he  now  brings  this  writ  of  error. 

The  testimony  disclosed  that  Carl  Brady, 
a  German,  from  40  to  45  years  of  age  and  un- 
married, was  living  In  a  houseboat  on  a 
wooded  island  in  the  Mississippi  river  on  the 
Illinois  side,  and  about  five  miles  above  Mus- 
catine, Iowa.  The  houseboat  appears  to  have 
been  pulled  up  on  the  sand  at  the  end  of  the 
island,  and  the  deceased  during  the  spring  of 
1905  was  living  there,  engaged  in  raising 
chickens  and  garden  stuff.  On  June  9,  1905, 
about  the  middle  of  the  afternoon,  plaintiff 
In  error  and  Josephine  Collett,  a  woman  with 
whom  he  had  been  living  for  several  years, 
but  who  testified  she  was  not  his  wife  and 
had  never  considered  herself  as  such,  were 
rowed  over  to  the  island  on  which  Brady 


lived  by  one  Alonzo  P.  Brown.  The  lattei 
testified  that  he  wanted  to  get  a  boat  which 
Brady  had  borrowed  of  him.  On  reaching 
the  island  they  failed  to  find  Brady  in  or 
about  the  houseboat  Brown  testified  that 
he  walked  into  the  timber  about  75  or  1U> 
yards,  when  he  discovered  that  plaintiff  In 
error  was  behind  him,  and  noticed  that  he 
had  a  gun  in  his  pocket,  and  that  he  there- 
upon decided  to  go  home,  and  left  plaintiff 
in  error  and  the  woman  remaining  on  the 
island.  The  testimony  as  to  what  happened 
after  Brown's  departure  and  before  Nagel 
was  taken  Into  custody  rests  largely  upon 
the  evidence  of  the  woman,  Josephine  Col- 
lett, the  only  person  present  on  the  island 
at  the  time  of  the  crime,  save  plaintiff  in  er- 
ror and  the  victim.  Her  testimony  is  that 
after  Brown  left  they  remained  by  the  house- 
boat; witness  sitting  on  a  pile  of  ties,  and 
Nagel  having  a  revolver  in  his  hand,  from 
which  he  fired  two  bullets  into  the  ties.  In 
a  little  while  Brady  came.  He  spoke  to 
Nagel,  and  was  Introduced  by  the  latter  to 
the  woman.  On  the  request  of  Brady,  Nagel 
helped  him  to  carry  some  chicken  coops  into 
the  chicken  house,  and  the  two  men  then 
went  around  the  front  of  the  cabin;  but  the 
witness  did  not  know  what  they  were  talk- 
ing about  as  they  talked  in  German.  To- 
wards evening  it  commenced  to  rain,  with 
thunder  and  lightning,  and  the  witness  asked 
Nagel  to  go  home;  but  he  replied  that  he  was 
not  ready  to  go.  She  then  started  crying. 
Soon  after,  plaintiff  in  error  and  Brady  began 
quarreling.  Nagel  asked  Brady  to  lend  him 
a  flatboat  to  go  across  to  a  neighboring  Is- 
land, where  the  witness  and  plaintiff  In  error 
lived,  and  Brady  refused  to  let  them  have 
the  boat  Thereupon  plaintiff  In  error  asked 
him  to  let  them  stay  all  night  and  he  said  he 
would  let  Nagel  stay,  but  the  woman  could 
not  Nagel  then  said,  If  the  woman  could 
not  stay,  he  would  not  stay.  This  conversa- 
tion had  apparently  taken  place  in  the  house- 
boat; the  woman  remaining  outside  while  it 
was  going  on.  Plaintiff  in  error  came  out- 
side, and  Brady  shut  the  door,  and  said  he 
did  not  want  them  there  at  all.  Nagel  went 
back  in,  and  began  fussing  with  Brady,  and 
there  were  three  shots.  When  the  shots  were 
fired,  the  woman  screamed,  and  plaintiff  in 
error  came  out  and  swore  at  her,  and  called 
her  names,  and  told  her  to  keep  still;  that 
he  did  not  want  people  to  know  wha,t  he  was 
doing  there.  He  pointed  his  revolver  at  her, 
and  swore  he  would  blow  her  brains  out  He 
then  returned  Inside  the  cabin,  and  In  a  little 
time  came  out  and  showed  her  some  money 
($7.60)  and  a  watch,  all  of  which  he  stated 
to  her  he  had  taken  off  of  Brady.  He  went 
back  into  the  cabin  of  the  boat  and  four 
shots  were  heard  by  the  witness,  followed  by 
groans  and  cries  and  moaning,  then  pound- 
ing, and  then  two  shots  were  fired  at  the 
last.  She  claimed  she  heard  six  shots  after 
plaintiff  in  error  showed  her  the  money  and 
watch.    She  next  saw  plaintiff  in  error  at 
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2  o'clock  In  the  morning,  when  he  came  out 
of  the  houseboat  cabin  and  said,  "The  old 
gazabo  is  dead."  Immediately  thereafter  he 
put  on  an  undershirt  and  drawers  of  Brady's. 
Plaintiff  In  error  and  the  woman  continued 
to  occupy  the  houseboat  until  they  were  ar- 
rested, August  3,  1005,  when  a  deputy  sheriff 
of  Rock  Island  county,  with  others,  went  to 
the  island  about  11  o'clock  in  the  morning 
and  found  them  in  bed  there.  Nagel  was 
afterwards  taken  back  to  the  locality  and 
pointed  out  several  spots  in  which  be  said 
the  body  would  be  found ;  but,  after  digging, 
the  information  proved  Incorrect.  Finally 
he  designated  a  place  directly  behind  the 
houseboat,  and  the  body  was  found  there, 
charred  and  badly  decomposed,  with  the  side 
of  the  skull  crushed  in,  which  Nagel  claimed 
was  caused  by  a  post  in  trying  to  shove  the 
body  into  a  hole  in  the  ground. 

Plaintiff  in  error's  first  contention  is,  as 
stated  in  the  briefs,  that  "any  person  com- 
mitted for  a  criminal  offense  •  *  •  and 
set  at  liberty  by  the  court  because  not  tried 
at  a  term  of  court  beginning  within  four 
months  of  his  commitment  cannot  afterward 
be  Indicted  and  tried  for  another  offense 
carved  out  of  the  transaction  constituting 
the  crime  for  which  he  was  first  committed" ; 
that  this  right  to  be  set  at  liberty  is  not  lim- 
ited by  the  crime  charged  in  the  warrant  of 
commitment  This  question,  while  not  iden- 
tical, bears  very  close  analogy  to  the  question 
arising  under  that  provision  of  the  Bill  of 
Rights  which  declares  that  "no  person  shall 
be  •  •  *  twice  put  in  Jeopardy  for  the 
same  offense."  What  constitutes  the  "same 
offense"  was  discussed  at  length  by  this  court 
in  the  early  case  of  Preeland  v.  People,  16 
111.  380.  It  was  there  stated  that,  "if  the  de- 
fendant upon  the  first  indictment  could  not 
have  been  convicted  of  the  offense  described 
in  the  second,  then  an  acquittal  or  convic- 
tion upon  the  former  is  no  bar  to  the  lat- 
ter. *  •  *  If  defendant  could  not  by  any 
legal  possibility  have  been  convicted  upon  the 
former  prosecution  of  the  offense  charged  in 
the  second,  he  can  in  no  just  sense  be  said 
to  be  in  peril  of  a  second  conviction  on  the 
same  offense"— citing  in  support  of  this  doe- 
trine  1  Chltty's  Crlm.  Law,  5  456,  Archbold's 
Crlm.  PL  §  82,  3  Greenleaf  on  Evidence,  §  36, 
and  other  authorities.  This  same  doctrine 
has  been  approved  by  this  court  in  Guedel  v. 
People,  43  HI.  226,  Ferguson  v.  People,  90 
111.  510,  Campbell  v.  People,  109  111.  565,  50 
Am.  Rep.  621,  and  Spears  v.  People,  220  111. 
72,  77  N.  E.  112,  4  L.  R,  A.  (N.  S.)  402.  See, 
also,  Commonwealth  v.  Bakeman,  105  Mass. 
53 :  State  v.  Ingalls,  98  Iowa,  728,  68  N.  W. 
445;  State  v.  Warner,  14  Ind.  572;  Whar- 
ton's Crim.  PL  &  Pr.  (8th  Ed.)  §  471,  and  au- 
thorities there  cited.  Plainly,  the  plaintiff  in 
error  could  not  properly  have  been  convicted, 
on  the  former  trial  for  robbery,  of  the  of- 
fense charged  In  the  Indictment  In  the  pres- 
ent case— burglary  with  intent  to  murder. 


No  reference  to  made  In  the  Indictment  for 
robbery  of  the  crime  having  been  committed 
In  a  building  or  boat,  or  any  other  place 
which  the  statute  names  In  defining  bur- 
glary; nor  was  plaintiff  In  error  accused  In 
that  Indictment  of  wrongfully  entering  any 
such  place. 

Counsel  for  plaintiff  In  error  further  Insist 
that  the  trial  court  erred  in  permitting  any 
evidence  to  be  introduced  which  was  beard 
on  the  trial  charging  robbery,  as  to  the  facts 
which  they  claim  were  conclusively  settled  by 
the  verdict  in  that  case.  It  is  apparent  from 
this  record  that  all  the  crimes  charged  In  all 
the  Indictments  grew  out  of  the  same  act  or 
series  of  acts.  This  court  in  Freeland  v.  Peo- 
ple, supra,  stated  (16  111.  383):  "It  Is  not 
enough  that  the  act  is  the  same ;  for  by  the 
same  act  the  party  may  commit  several  of- 
fenses, in  law.  The  crime  of  murder  may 
embrace  an  assault  with  Intent  to  commit 
rape  or  other  felony,  an  assault  with  a  dead- 
ly weapon  with  Intent  to  inflict  a  bodily  in- 
Jury,  an  assault  and  battery,  and,  If  two  or 
more  persons  are  present  and  engaged  In  the 
wrongful  act,  may  embrace  riot  In  the 
same  act  of  feloniously  taking  a  quantity  of 
goods  the  party  may,  In  law,  be  guilty  of  as 
many  crimes  as  there  are  separate  owners  of 
the  goods  stolen,  and  may  be  punished  as  for 
so  many  distinct  larcenies.  If  a  person  steals 
a  horse,  saddle,  and  bridle,  at  the  same  time, 
by  the  same  act,  he  may  commit,  in  law, 
three  several  larcenies.  *  *  *  If  a  former 
conviction  or  acquittal  upon  a  prosecution 
for  the  same  act  is  always  a  bar  to  a  sub- 
sequent prosecution  for  any  crime  consisting 
in  the  same  act,  It  would  follow  that  a  con- 
viction or  acquittal  upon  a  prosecution  for 
assault  and  battery  might  bar  a  prosecution 
for  an  assault  with  Intent  to  commit  murder, 
or  even  for  murder.  With  such  a  rule  high 
crimes  would  often  be  Inadequately  punished, 
or  not  punished  at  all."  Under  the  authori- 
ties cited  it  is  evident  that  the  former  ac- 
quittal on  the  charge  of  robbery  cannot  be 
pleaded  as  a  bar  to  this  Indictment.  Nor 
was  the  state  estopped  by  it  from  proving  any 
of  the  facts  connected  with  the  crime  charged 
hi  this  indictment,  although  much  or  all  of 
this  evidence  had  been  Introduced  In  the  for- 
mer trial. 

Counsel  for  plaintiff  in  error  concede,  and 
there  can  be  no  doubt,  that  the  doctrine  of 
former  Jeopardy  cannot  be  Invoked  on  this 
trial.  This  being  true,  we  are  of  the  opinion 
that  the  fact  that  plaintiff  in  error  was  set 
at  liberty  on  the  indictment  for  murder  for 
want  of  a  trial  within  the  statutory  time  does 
not  bar  his  further  trial  for  those  crimes,  al- 
though growing  out  of  the  same  transaction, 
of  which  he  was  not  in  peril  of  conviction  un- 
der the  indictment  for  murder.  The  evils 
that  counsel  contend  would  arise  from  this 
holding  were  considered  by  this  court  in  Free- 
land  v.  People,  supra,  where  It  was  said  (16 
111.  383) :  "In  all  such  cases  the  attorney  for 
the  people  may,  and  should,  refuse  to  prose- 
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cute  beyond  the  exigencies  of  public  policy ; 
the  objects  of  punishment  being  example  and 
reformation."  This  statement,  the  doctrine 
of  which  we  here  again  approve,  is  a  com- 
plete answer  to  the  argument  of  counsel  on 
that  point 

Counsel  also  urge  that  the  record  on  this 
case  as  originally  filed  in  this  court  did  not 
show  the  Impaneling  of  the  grand  jury  nor 
the  return  of  the  Indictment  In  the  Ilenry 
county  circuit  court,  although  they  admitted 
In  their  briefs,"  when  they  first  urged  this 
point,  that  the  indictment  on  which  plaintiff 
In  error  was  tried  was  in  fact  returned  at 
the  May  term,  1906,  of  the  Rock  Island  coun- 
ty circuit  court,  and  that  no  objection  was 
made  on  this  point  in  the  trial  court.  In  Per- 
teet  v.  People,  70  111.  171,  It  was  held  that  a 
prisoner,  even  In  a  capital  case,  might  by  ex- 
press consent  waive  his  rights.  In  McKin- 
ney  v.  People,  2  Oilman,  540,  557,  43  Am.  Dec 
65,  it  was  sa  id  that  the  law,  by  furnishing 
the  prisoner  with  counsel  to  defend  him,  has 
placed  him  on  the  same  platform  with  all 
other  defendants,  and  if  he  neglects  In  prop- 
er time  to  Insist  on  his  rights  he  waives 
them.  We  are  inclined  to  the  opinion  that 
these  statements  in  the  brief  of  counsel  for 
plaintiff  In  error  waived  the  right  to  insist 
on  this  point  However  that  may  be,  the  At- 
torney General,  at  the  April  term,  1907,  of 
this  court,  suggested  a  diminution  of  the  rec- 
ord and  asked  for  leave  to  supply.  This  mo- 
tion was  allowed,  and  an  additional  record 
was  filed,  showing  that  on  June  3,  1907,  the 
circuit  court  of  Henry  county,  after  notice  to 
counsel  for  the  plaintiff  in  error,  permitted 
the  record  of  that  county  to  be  amended  by 
filing  certified  copies  of  the  proceedings  In  the 
circuit  court  of  Rock  Island  county,  to  the 
effect  that  this  indictment  had  been  returned 
against  plaintiff  in  error  by  the  grand  jury 
of  Rock  Island  county  at  the  May  term  of  the 
Rock  Island  circuit  court. 

It  Is  insisted  that  the  Henry  county  circuit 
court  was  without  jurisdiction  to  permit  the 
filing  of  this  additional  transcript  of  the  rec- 
ord, as  the  term  at  which  the  trial  took  place 
had  long  since  expired,  and  no  minutes  of  the 
judge  or  clerk  existed  upon  which  to  base 
this  amendment  No  bill  of  exceptions  re- 
lative to  these  facts  having  been  filed,  the 
presumption  must  be  indulged  that  the  action 
of  the  lower  court  was  correct  Wallahan  v. 
People,  40  111.  103;  Chicago,  Milwaukee  & 
St.  Paul  Railway  Co.  v.  Walsh,  150  III.  607, 
37  N.  E.  1001. 

In  this  same  connection  It  is  also  insisted 
that  the  law  requires  the  personal  presence  of 
the  plaintiff  In  error  in  proceedings  connected 
with  his  case  subsequent  to  his  trial  and  sen- 
tence. The  record  shows  that  due  notice  was 
given  to  the  plaintiff  in  error's  counsel  of  the 
motion  in  question.  When  these  subsequent 
proceedings  relate,  as  they  did  in  this  in- 
stance, to  the  correction  of  the  record,  we  do 
not  think  the  presence  of  the  plaintiff  in  error 
was  required.  This  was  the  holding  in  State 


v.  Westfall,  49  Iowa,  328.  See,  also,  12  Cyc 
526,  and  authorities  there  cited.  We  held  in 
Sullivan  v.  People,  156  III.  94,  40  N.  E.  288, 
that  errors  assigned  in  a  criminal  case  on  the 
basis  of  an  Imperfect  record  are  not  avail- 
able, where  the  true  record  has  subsequently 
been  brought  up  and  they  do  not  apply  to  it 
In  that- case  we  referred  to  the  authorities 
relied  upon  here  by  plaintiff  in  error  as  to 
this  point,  and  held  that  they  did  not  apply 
after  the  record  had  been  corrected.  In  Rain- 
ey  v.  People,  3  Oilman,  71,  where  a  very  simi- 
lar point  was  under  consideration,  it  was 
stated  that  it  was  the  duty  of  the  Attorney 
General  to  see  that  the  defects  in  the  record 
were  supplied,  and,  when  necessary,  to  sug- 
gest a  diminution  of  the  record  and  sue  out 
a  certiorari  to  the  court  below.  Whatever 
defect  may  have  existed  In  the  original  rec- 
ord In  this  court  has  been  cured  by  the  ad- 
ditional transcript  filed. 

It  is  also  urged  as  ground  for  reversal  that 
the  structure  described  in  the  indictment  as 
a  houseboat  was  in  fact  a  dwelling  house, 
and  not  a  water  craft  The  claim  is  made 
that  the  houseboat,  being  drawn  up  on  the 
beach,  as  it  was  at  the  time  the  crime  was 
committed,  could  not  properly  be  called  a 
water  craft  but  should  have  been  called  a 
dwelling  house  or  other  building.  It  Is  un- 
disputed that  the  structure  where  the  crime 
is  charged  to  have  been  committed  had  been 
built  as  a  houseboat  and  was  in  the  form  of 
one,  but  was  at  the  time  drawn  up  on  the 
sand  bar  or  sandy  beach  on  an  island  in  the 
Mississippi  river.  There  is  nothing  in  this 
record  to  indicate  that  it  was  placed  there  so 
as  to  remain  permanently.  On  the  contrary, 
all  the  evidence  tends  to  show  that  it  was  on- 
ly placed  there  temporarily,  to  remain  during 
the  spring  and  summer  months,  while  the 
owner  was  looking  after  his  chickens  and  bis 
small  garden.  No  blocks  were  placed  under 
it  to  hold  it  there,  and  there  was  nothing  per- 
manent so  far  as  the  evidence  shows,  attach- 
ing it  to  the  ground.  It  is  apparent  that  if 
the  water  of  the  Mississippi  river  had  risen, 
as  it  frequently  does.  It  would  have  caused 
the  boat  to  float  Whether  it  was  so  drawn 
up  with  the  Intention  of  ever  being  put  again 
to  Its  original  use  as  a  water  craft  or  was 
only  there  temporarily,  until  the  inclination 
of  the  owner  or  the  rise  of  the  water  caused 
him  to  use  It  for  transportation  on  the  river, 
does  not  appear  positively  from  the  record. 
But  be  this  as  it  may,  no  term  other  than 
"houseboat"  would  so  clearly  have  described 
the  place  where  the  crime  is  charged  to  have 
been  committed.  Variances  are  regarded  as 
material  in  criminal  cases  when  they  mislead 
the  defendant  in  making  bis  defense  and  ex- 
pose him  to  the  danger  of  being  again  put  in 
jeopardy  for  the  same  offense.  Clark  v.  Peo- 
ple, 224  III.  554,  79  N.  E.  941.  The  office  of 
the  Indictment  was  properly  filled  in  this  in- 
stance in  apprising  the  plaintiff  In  error  in 
plain  terms  where  the  crime  was  charged  to 
have  been  committed.   We  fail  to  see  how 
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he  could  possibly  have  misunderstood  this 
term,  or  have  understood  another  better. 
The  place  of  the  crime  was  properly  describ- 
ed in  the  indictment  as  a  houseboat 

It  is  further  contended  that  before  the 
court  pronounced  sentence  it  should  have  ad- 
judged plaintiff  in  error  guilty  of  the  crime, 
and  that  the  case  should  be  reversed  because 
this  was  not  done.  Substantially  the  same 
form  of  sentence  as  is  found  in  this  record 
was  pronounced  in  Hoch  v.  People,  219  111. 
265,  76  N.  E.  356,  109  Am.  St  Rep.  827. 
What  was  said  In  that  case  fully  answers 
this  objection.  The  sentence  In  this  case  was 
legal  and  binding. 

Finding  no  reversible  error  In  the  record, 
the  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


(229  111.  519) 

PEORIA  HUMANE  SOCIETY  v.  McMUR- 
TR1E  et  al. 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  Wnxs— Joint  Will— Validity. 

The  wills  of  two  persons  may  be  united  in 
a  single  instrument  if  it  can  be  given  effect  on 
the  death  of  either  as  the  will  of  that  one,  and 
at  the  death  of  one  the  instrument  may  be  pro- 
bated as  his  will,  and  be  again  probated  at  the 
death  of  the  other  as  bis  will. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  238.] 

2.  Same— Revocabiijtt. 

A  joint,  mutual,  or  reciprocal  will,  like  any 
other,  is  ambulatory  during  the  lives  of  the 
makers,  and  is  revocable  by  either  at  any  time 
before  his  death. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  §  449.] 

3.  Same— Revoked  bt  Marriage. 

The  joint  will  of  mother  and  son  was  re- 
voked as  to  him  by  his  subsequent  marriage. 

4.  Same. 

Where  the  joint  will  of  mother  and  son 
provided  that  if  the  makers  should  both  die.  or 
when  both  should  be  dead,  if  no  individual  will 
had  been  made,  the  property  should  be  treated 
as  one  and  be  disposed  of  as  thereinafter  pro- 
vided, and  the  son  subsequently  married,  made  an 
individual  will,  and  died,  his  property  being  dis- 
tributed under  the  later  will,  the  joint  will  was 
not  effective,  upon  his  mother's  subsequent  death, 
as  to  her  property. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  49.  Wills,  S  449.] 

Appeal  from  Circuit  Court,  Peoria  County ; 
N.  E.  Worthington,  Judge. 

Petition  by  the  Peoria  Humane  Society  to 
probate  Mary  W.  Rouse's  will,  adversely  to 
Leonard  C.  McMurtrle  and  others.  From  a 
judgment  of  the  circuit  court  denying  probate 
on  appeal  from  a  like  judgment  of  the  pro- 
bate court,  petitioner  appeals.  Affirmed. 

Jack,  Irwin,  Jack  &  Miles,  for  appellant 
Winslow  Evans  and  Barnes  &  Magoon,  for 
appellees. 

CARTWRIGHT,  J.  On  January  13,  1890, 
Mary  W.  Rouse  and  Harry  G.  Rouse,  her 
son,  of  the  county  of  Peoria,  in  this  state, 
were  In  San  Francisco,  Cal.,  about  to  take 


a  sea  voyage  to  the  Sandwich  Islands,  and 
executed  their  joint  and  mutual  or  reciprocal 
will  and  testament  the  first  two  clauses  of 
which  are  as  follows: 

"Being  of  sound  and  disposing  mind,  we, 
Mary  W.  Rouse  and  Harry  G.  Rouse,  both  of 
the  county  of  Peoria,  city  of  Peoria  and  state 
of  Illinois,  do  make  and  declare  this  our  last 
will  and  testament 

"The  one  of  us  surviving  the  other  is  to  In- 
herit all  property,  real,  personal  or  mixed, 
of  the  other,  to  be  used  as  the  survivor  may 
see  fit ;  but  should  both  die,  or  if  when  both 
shall  be  dead  If  no  individual  will  has  been 
made,  then  the  property  of  both  shall  be 
treated  as  one  and  the  same  and  disposed  of 
as  provided  below.  The  one  surviving  is 
hereby  appointed  executor  of  the  other  with- 
out bond." 

The  will  then  provides  for  the  payment  of 
debts,  funeral  expenses,  and  the  cost  of  mak- 
ing a  suitable  Inscription  upon  a  certain 
monument  and  makes  bequests  and  devises 
to  various  charities  and  Individuals,  and 
contains  a  residuary  devise  and  directions  to 
trustees  and  executors.  Among  the  bequests 
to  charities  is  one  of  $7,500  to  trustees  for 
the  appellant,  Peoria  Humane  Society,  to  be 
expended  in  the  erection  of  a  public  drinking 
fountain,  in  the  city  of  Peoria,  inscribed  as 
erected  to  the  memory  of  George  W.  Rouse 
and  dedicated  to  the  city  of  Peoria,  and  to 
be  so  constructed  as  to  be  available,  not  only 
for  mankind,  but  all  amlmals,  large  and 
small,  and  horses,  both  checked  and  uncheck- 
ed. The  will  provides  for  compensation  to 
the  trustees,  and  devises  real  estate,  the  in- 
come of  which  Is  to  be  used,  In  part  for  main- 
taining the  fountain,  and  in  part  for  other 
charities.  Harry  G.  Rouse,  one  of  the*  mak- 
ers of  the  will,  was  married  in  18a0,  and  his 
marriage  revoked  the  will  so  far  as  he  was 
concerned.  He  died  In  1898  or  1899,  leaving 
his  wife  surviving  him,  and  also  leaving  bis 
Individual  last  will  and  testament,  executed 
after  his  marriage.  His  individual  will  was 
admitted  to  probate,  and  its  provisions  were 
duly  executed,  and  his  estate  was  settled. 
On  March  21,  1904,  Mary  W.  Rouse  died  at 
Long  Beach,  Cal.,  and  on  April  14,  1904,  let- 
ters of  administration  were  issued  by  the  pro- 
bate court  of  Peoria  county  to  appellee  Leon- 
ard C.  McMurtrle.  On  December  12,  1UU4, 
the  will  made  by  Mary  W.  Rouse  and  Harry  G. 
Rouse  was  presented  to  said  probate  court 
as  the  will  of  Mary  W.  Rouse,  with  a  petition 
that  it  be  admitted  to  probate  and  letters 
of  administration  with  the  will  annexed  be 
granted  to  the  public  administrator  of  the  said 
county.  Probate  was  denied  by  the  probate 
court,  and  by  the  circuit  court  on  appeal. 
The  will  devised  real  estate  In  the  city  of 
Peoria,  and  an  appeal  was  allowed  to  this 
court. 

There  is  no  legal  objection  to  uniting  the 
wills  of  two  persons  in  a  single  Instrument 
If  such  Instrument  can  be  given  effect  on  the 
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death  of  either,  as  the  will  of  that  one.  Ger- 
brich  v.  Freitag,  213  111.  552,  73  N.  E.  338, 
104  Am.  St  Rep.  234.  A  joint  will  contained 
in  a  single  instrument  Is  the  will  of  eacb  of 
the  makers,  and  at  the  death  of  one  may 
be  probated  as  his  will,  and  be  again  probated 
at  the  death  of  the  other  as  the  will  of  the 
latter.  A  joint,  mutual,  or  reciprocal  will, 
like  any  other,  is  ambulatory  during  the  lives 
of  the  makers,  and  it  may  be  revoked  by  ei- 
ther at  any  time  before  his  death.  The  right 
of  revocation  cannot  be  doubted,  at  least  as 
to  either  maker  who  has  taken  no  benefit  or 
advantage  under  the  will ;  and  that  was  the 
case  here.  So  far  as  the  instrument  was  the 
will  of  Harry  G.  Rouse,  It  was  revoked  by 
his  subsequent  marriage;  and  he  also  made 
an  individual  will,  which  could  have  operated 
as  a  revocation.  The  Instrument  ceased  to 
be  his  will,  and  the  question  to  be  solved  Is 
whether  It  Is  now  the  will  of  the  other 
maker. 

The  whole  property  and  estate  of  that  mak- 
er who  should  first  die  was  given  to  the  oth- 
er, to  be  used  as  the  survivor  might  see  fit. 
That  provision  of  the  will  was  mutual  or  re- 
ciprocal, and,  the  will  having  been  revoked 
by  Harry  G.  Rouse,  his  estate  did  not  pass, 
by  virtue  of  it,  to  his  mother,  Mary  W.  Rouse. 
The  remainder  of  the  will  was  Joint,  and 
provided  that  If  the  makers  should  both  die, 
or  when  both  should  be  dead  If  no  Individual 
will  had  been  made,  the  property  of  both 
should  be  treated  as  one,  and  be  disposed  of 
as  thereinafter  provided.  Some  of  the  prop- 


erty specifically  disposed  of  was  designated  as 
the  property  of  Harry  G.  Rouse;  but  the 
gifts  were  all  expressed  as  the  Joint  gifts  of 
the  two,  and  the  will  throughout  shows  an 
Intention  that  It  should  be  a  joint  will.  That 
part  of  the  will  was  to  operate  only  upon 
certain  contingencies.  One  of  them  was  that 
both  of  the  makers  should  be  dead,  and  an- 
other that  no  Individual  will  had  been  made. 
The  first  contingency  upon  which  the  will  was 
to  take  effect  happened,  both  of  the  makers 
being  dead ;  but  the  further  contingency  up- 
on which  the  will  was  to  be  operative  did  not 
occur,  since  an  Individual  will  was  made  by 
Harry  G.  Rouse.  It  Is  clear  that  the  makers 
intended  that  the  portion  of  the  will  In  ques- 
tion should  take  effect  as  the  will  of  both  or 
neither,  and  It  was  to  be  operative  as  a  will 
on  condition  that  neither  of  the  makers 
should  otherwise  dispose  of  his  or  her  prop- 
erty by  an  Individual  wllL  The  property  of 
both  makers  of  the  will  was  to  be  treated  as 
one  and  the  same,  and  was  to  be  disposed  of 
as  a  single  estate  If  no  individual  will  had 
been  made.  The  separate  property  of  each 
was  to  be  a  Joint  fund,  and  devoted  to  the 
purposes  specified  In  the  will.  Whether  the 
will  could  have  been  executed,  after  the  death 
of  both  the  makers,  If  the  conditions  upon 
which  It  was  to  become  operative  had  exist- 
ed, is  not  here  Involved,  and  no  opinion  Is 
expressed  on  that  question. 

The  circuit  court  was  right  In  rejecting 
the  will,  and  the  judgment  Is  affirmed. 

Judgment  affirmed. 
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(2»  HI.  674) 

BEISCH  et  a),  v.  PEOPLE 
(Supreme  Court  of  Illinois.   Oct.  23.  1907.) 

1.  Appeal— Review  of  Decisions  of  Inter- 
mediate Coubt— Questions  of  Fact. 

The  verdict  of  the  jury  and  its  approval  by 
th-i  Appellate  Court  settle  all  controverted  ques- 
tions of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  $  4324.1 

2.  Same. 

In  cases  coming  to  the  Supreme  Court  from 
the  Appellate  Court,  alleged  errors  raised  in  the 
Supreme  Court  for  the  first  time  will  not  be  con- 
sidered. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4281.] 

3.  Trial — Instructions. 

An  instruction  in  the  words  of  the  statute 
on  which  the  action  is  based  is  not  erroneous. 

4.  Intoxicating  Liquors— Civil  Damages- 
Actions— Instructions— Modification. 

In  an  action  of  debt  on  a  retail  liquor  deal- 
er's bond  for  the  nse  of  the  widow  of  a  person 
unlawfully  killed  in  consequence  of  his  assail- 
ant's intoxication,  the  court  was  requested  to 
instruct  that,  even  if  the  jury  should  believe 
that  decedent's  assailant  was  Intoxicated  at  the 
time  the  wounds  were  inflicted,  yet  if  they  fur- 
ther believed  that  decedent  assaulted  his  assail- 
ant, and  that  the  wounds  in  question  were  in- 
flicted in  repelling  the  assault,  they  should  find 
defendant  not  guilty.  Held  that,  while  the  in- 
struction might  properly  have  been  given  as 
asked,  it  was  not  improper  to  modify  it  by  in- 
serting the  words  "first  wrongfully"  before  the 
word  ^assaulted." 

6.  Appeal— Estoppel  to  Allege  Error. 

A  party  cannot  avail  himself  of  an  error  in 
permitting  the  cross-examination  of  a  witness, 
where  he  had,  prior  thereto,  induced  the  court 
to  make  a  similar  ruling. 

S£<L  Note.— For  cases  in  point,  see  Cent.  Dig. 
3,  Appeal  and  Error,  Sf  3691-3610.] 

6.  Witnesses — Contradictory  Statements. 

A  party  to  an  action  cannot  be  deprived  of 
the  right  to  show  that  a  witness  bad  on  a  for- 
mer trial  given  contradictory  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  60,  Witnesses,  fi§  1262-1266.] 

7.  Appeal— Assignments  of  Error— Suffi- 
ciency of  Record. 

Alleged  improper  remarks  of  counsel  'will 
not  be  considered  on  appeal,  where  there  is  no 
assignment  of  error,  either  in  the  Appellate 
Court  or  the  Supreme  Court,  raising  such  ques- 
tion, and  the  same  is  not  included  in  the  ground 
set  out  in  the  motion  for  new  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8$  3086,  3087.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Shelby 
County;  W.  M.  Farmer,  Judge. 

Action  by  the  people  against  George  Relsch 
and  others.  Judgment  for  plaintiff  was  af- 
firmed by  the  Appellate  Court,  and  certain  de- 
fendants again  appeal.  Affirmed. 

Alfred  Adams,  Rufus  M.  Potts,  and  Shaft, 
Graham  ft  Graham,  for  appellants.  Leslie 
J.  Taylor  and  Arthur  Yockey,  for  the  People, 

VICKERS,  J.  This  is  an  action  of  debt  on 
a  retail  liquor  dealer's  bond,  for  the  use  of 
Matilda  Stringer,  widow  of  Thomas  Stringer, 
deceased.  Appellants,  George  Relsch  and 
Philip  Standley,  were  sureties  on  the  bond 
of  Joseph  and  Louis  Jurlca,  who  were  the 
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keepers  of  a  dramshop  In  Moweaqua.  A  judg- 
ment for  $1,600  in  the  circuit  court  of  Shelby 
county  has  been  affirmed  by  the  Appellate 
Court  for  the  Third  District,  and  the  sure- 
ties on  the  bond  prosecute  a  further  appeal 
to  this  court 

The  appellee's  contention  is  that  her  hus-\ 
band,  Thomas  Stringer,  was  unlawfully  kill- 
ed by  Sanford  Wolfe  In  consequence  of  Wolfe's 
intoxication,  caused  by  liquors  obtained  at 
Jurica's  dramshop  on  the  6th  of  August,  1904. 
Whether  Wolfe  was  intoxicated,  and,  if  so, 
the  extent  of  his  intoxication,  and  whether 
the  assault  upon  Stringer  was  in  consequence 
of  such  intoxication,  or  from  some  other  cause, 
are  questions  of  fact,  upon  which  the  evidence 
is  conflicting.  The  verdict  of  the  jury,  and 
its  approval  by  the  Appellate  Court,  settle 
all  controverted  questions  of  fact  We  have 
examined  the  evidence  sufficiently  to  satisfy 
us  that  the  court  did  not  err  in  refusing  to 
direct  a  verdict  for  appellants. 

Appellee,  by  leave  of  this  court  has  filed 
a  certified  copy  of  appellants'  briefs  in  the  Ap- 
pellate Court  for  the  purpose  of  showing  that 
some  of  the  errors  relied  on  in  this  court  were 
not  urged  In  the  Appellate  Court  In  cases 
coming  to  this  court  from  the  Appellate  Court 
alleged  errors  which  are  raised  for  the  first 
time  here  will  not  be  considered.  Strodt- 
mann  v.  County  of  Menard,  158  111.  166,  41 
N.  E.  778;  Central  Union  Building  Co.  v. 
Kolander,  212  111.  27,  72  N.  E  50. 

Appellants  insist  that  the  court  erred  In 
giving  the  following  instruction:  "The  court 
Instructs  the  jury  In  this  case  that  the  sec- 
tion of  the  statutes  of  the  state  of  Illinois 
upon  which  this  suit  Is  founded  is  as  fol- 
lows, to  wit:  'No  person  shall  be  licensed  to 
keep  a  dramshop  or  to  sell  Intoxicating  li- 
quors, by  any  county  board  or  by  the  au- 
thorities of  any  city,  town  or  village,  unless 
he  shall  first  give  bond  in  the  penal  sum  of 
three  thousand  ($3,000)  dollars,  payable  to 
the  people  of  the  state  of  Illinois,  with  at 
least  two  good  and  sufficient  sureties,  free- 
holders of  the  county  in  which  the  license 
is  to  be  granted,  to  be  approved  by  the  officer 
who  may  be  authorized  "to  issue  the  license, 
conditioned  that  he  will  pay  to  all  persons 
all  damages  that  they  may  sustain,  either  In 
person  or  property  or  means  of  support  by 
reason  of  the  person  so  obtaining  a  license, 
selling  or  giving  away  intoxicating  liquors. 
The  officer  taking  such  bond  may  examine 
any  person  offered  as  security  upon  any  such 
bond,  under  oath,  and  require  him  to  sub 
scribe  and  swear  to  his  statement  in  regard 
to  his  pecuniary  ability  to  become  such  se- 
curity. Any  bond  taken  pursuant  to  this 
section  may  be  sued  upon  for  the  use  of  any 
person  or  his  legal  representatives  who  may 
be  injured  by  reason  of  the  selling  or  giving 
away  any  intoxicating  liquor  by  the  person 
so  licensed  or  by  his  agent  or  servant'" 
This  instruction  is  In  the  language  of  section 
5  of  the  dramshop  act  Appellants  urge  that 
the  giving  of  this  instruction  In  the  language 
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of  the  statute  violates  the  rule  which  pro- 
hibits! the  reading  of  the  law  to  the  jury  in 
civil  cases.  All  proper  Instructions  state  the 
law,  and  If  appellants'  objection  should  be 
sustained  it  would  put  an  end  to  the  court 
instructing  the  jury  as  to  the  law  in  the  trial 
of  civil  cases.  The  rule  which  prohibits  the 
reading  of  authorities  to  jurors  in  civil  cases 
is  not  intended  to  prevent  the  court  from  giv- 
ing the  jury  the  law  of  the  case  in  instruc- 
tions. In  fact,  under  our  practice,  this  is 
the  only  proper  method  of  advising  the  jury 
what  the  law  of  a  case  is.  The  instruction 
under  consideration  is  In  the  words  of  the 
statute  upon  which  the  appellee's  case  Is 
based,  and  we  are  not  aware  that  It  has  ever 
been  held  that  it  Is  error  to  lay  down  the  law 
in  the  words  of  the  law  Itself,  but  the  reverse 
of  this  proposition  has  often  been  declared. 
Town  of  Fox  v.  Town  of  Kendall.  97  111.  72; 
Peteflsh  v.  Becker,  176  111.  448,  52  N.  E.  71; 
Mt.  Olive  Coal  Co.  v.  Rademacher,  190  111. 
538,  60  N.  E.  888;  Ward  v.  Meredith,  220 
111.  66,  77  N.  E.  118.  The  Instruction  con- 
demned by  this  court  in  Baker  &  Reddlck 
v.  Summers,  201  111.  52,  66  N.  E.  302,  was 
unlike  the  instruction  here.  There  the  In- 
struction, after  reciting  the  statute,  told  the 
jury  that  the  defendants  would  be  liable  "for 
all  the  damages  sustained,  and  in  this  case 
not  exceeding  the  sum  of  $5,000,"  and  the 
Instruction  was  held  vicious  because  of  the 
addition  of  the  words  quoted  above,  and  not 
because  It  quoted  the  statute.  There  is  noth- 
ing in  that  case  that  has  application  to  the 
instruction  before  us  in  this  case.  There  was 
no  error  in  giving  the  Instruction  complained 
of. 

It  Is  next  insisted  that  the  court  erred  in 
modifying  certain  Instructions  offered  by  ap- 
pellants. One  of  these  as  offered  Is  as  fol- 
lows: "The  court  instructs  you  that,  even 
If  you  should  believe  from  the  evidence  that 
the  said  Sanford  Wolfe  was  Intoxicated  at  the 
time  the  said  wounds  were  Inflicted  on  Thomas 
Stringer,  yet  If  you  further  so  believe  that 
said  Stringer  assaulted  said  Wolfe,  and  that 
wounds  In  question  were  Inflicted  In  meeting 
or  repelling  said  assault,  then  In  such  case 
It  would  be  your  duty  to  find  the  defendants 
not  guilty."  The  court  modified  this  instruc- 
tion by  Inserting  the  words  "first  wrongfully" 
before  the  word  "assaulted,"  and  gave  the 
instruction  as  modified.  While  the  Instruc- 
tion might  properly  have  been  given  as  asked, 
Its  sense  and  legal  Import  were  not  changed 
by  the  addition  made  by  the  court. 

There  are  a  large  number  of  instructions 
printed  In  the  abstract,  none  of  which  are 
numbered,  either  In  the  abstract  or  In  the 
record;  nor  are  they  otherwise  designated, 
so  that  the  court  can  readily  determine  the 
particular  Instructions  that  appellants  com- 
plain of.  We  have,  however,  by  counting  the 
Instructions  and  reading  them  in  connection 
with  appellants'  brief  identified,  as  well  as 
we  could,  the  particular  instructions  which  ap- 
pellants regard  as  erroneous,  and  have  ex- 


amined the  same ;  and  our  conclusion  Is  that 
there  is  no  error  In  the  giving,  modifying,  or 
refusing  of  instructions  which  requires  a  re- 
versal of  this  Judgment.  If  any  Instruction 
has  escaped  our  attention,  It  is  because  of 
the  negligence  of  appellants  In  falling  to  des- 
ignate the  Instructions  by  proper  numbers  or 
letters,  so  as  to  enable  the  court  to  find  the 
instruction  which  the  appellants  complain  of. 

Appellants  next  Insist  that  this  judgment 
should  be  reversed  because  appellee's  counsel 
asked  the  witness  Wolfe  certain  questions 
relating  to  a  criminal  prosecution  against 
Wolfe  for  the  killing  of  Stringer.  The  court 
excluded  all  evidence  of  the  fact  that  Wolfe 
had  been  convicted  of  the  homicide,  and  the 
questions  asked  were  apparently  for  the  pur- 
pose of  laying  the  foundation  to  impeach 
Wolfe,  by  showing  that  he  had  made  con- 
tradictory statements  on  the  trial  of  the  crim- 
inal case  from  those  made  on  this  trial.  By 
thus  directing  Wolfe's  attention  to  his  for- 
mer testimony,  appellee  was  able  to  get  sat- 
isfactory answers,  thus  obviating  the  neces- 
sity of  calling  impeaching  witnesses.  There 
was  nothing  in  any  of  the  questions  asked 
that  disclosed  anything  respecting  the  crim- 
inal trial,  except  the  fact  that  such  trial  had 
occurred.  Whether  Wolfe  was  convicted  or 
acquitted  does  not  appear  from  any  of  the 
questions  asked  him.  The  fact  that  the  for- 
mer trial  had  occurred,  Involving  the  death 
of  Stringer,  was  first  brought  to  the  attention 
of  the  jury  by  appellants'  counsel  in  the  cross- 
examination  of  appellee's  witness  Hiatt,  as 
the  following  questions  and  answers,  taken 
from  the  record,  will  show :  "Q.  You  were  a 
witness  on  the  trial  involving  the  death  of 
Mr.  Stringer  at  Moweaqua?  A.  Yes,  sir.  Q. 
On  that  occasion  did  not  you  testify,  In  sub- 
stance, as  follows:  *I  was  riding  with  Strin- 
ger, and  met  Wolfe  as  he  was  returning  home 
from  Moweaqua?'  (Objected  to  by  plaintiff, 
for  the  reason  that  matters  referring  to  the 
other  case  had  been  ruled  out;  the  court 
remarking:  "I  suppose  the  purpose  Is  to 
show  different  statements  at  another  time 
than  made  here.")  A.  Yes;  I  think  I  did. 
Q.  Didn't  you  also  on  that  occasion  testify. 
In  substance,  as  follows:  'Wolfe's  wife  and 
four  children  were  with  him  in  the  buggy  at 
the  time  we  met  them?'"  The  foregoing 
questions  and  answers  advised  the  jury  that 
another  trial  had  occurred  growing  out  of 
the  death  of  Stringer.  If  there  was  error  in 
the  admission  of  the  questions  propounded  to 
the  witness  Wolfe,  because  they  called  the 
jury's  attention  to  the  fact  that  another  trial 
had  occurred,  a  similar  error  was  committed 
at  the  Instance  of  appellants  In  the  cross-ex- 
amination of  the  witness  Hiatt,  and  appel- 
lants cannot  avail  themselves  of  an  error  in 
this  regard,  when  they  had  Induced  the  court 
to  make  a  similar  ruling  before  the  ruling 
against  them  was  made.  We  are,  however,  of 
the  opinion  that  the  ruling  of  the  court  In 
both  Instances  was  proper.  Neither  party  to 
this  suit  could  be  deprived  of  the  right  to 
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show,  if  such  was  the  fact,  that  a  witness 
bad  on  a  former  trial  given  testimony  con- 
tradictory to  his  statements  in  this  case,  for 
the  reason  that  questions  and  answers  there- 
to, intended  as  the  foundation  for  impeach- 
ing testimony,  unavoidably  disclosed  the  oc- 
currence of  another  trial  growing  out  of  this 
transaction. 

We  find  nothing  to  support  appellants'  con- 
tention that  appellee's  counsel  made  improp- 
er remarks  in  the  presence  of  the  jury.  But, 
even  if  such  remarks  were  made,  there  is  no 
assignment  of  error,  either  in  the  Appellate 
Court  or  In  this  court,  raising  such  question ; 
nor  is  it  included  in  the  grounds  set  out  in 
the  motion  for  a  new  trial.  If  appellants  de- 
sired to  save  this  point,  they  should  have 
specified  It  among  the  causes  alleged  for  the 
granting  of  a  new  trial,  and  assigned  it  as 
error  In*  the  Appellate  Court  and  In  this  court. 
None  of  these  things  have  appellants  done. 
The  point  is,  therefore,  not  saved. 

The  judgment  of  the  Appellate  Court  for 
the  Third  District  is  affirmed. 

Judgment  affirmed. 

FARMER,  J.,  took  no  part  In  the  consider- 
ation or  decision  of  this  case. 


(229  111.  523) 

SANDIFER  et  al.  v.  SANDIFER  et  at. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Equity — Pleading — Infobmation  and  Be- 
lief. 

A  bill  alleging  that  complainants  are  not 
advised  as  to  whether  or  not  a  deed  was  ever 
delivered  to  the  grantee,  but  state  that  since  her 
death  they  have  been  informed  that  it  was  never 
actually  delivered  to  her  in  the  lifetime  of  the 
rantor,  is  not  sufficient  to  raise  the  question  of 
elivery,  since  it  does  not  allege  complainants* 
belief  in  the  truth  of  the  information  and  charge 
the  facts  accordingly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §  837.] 

2.  Deeds  —  Construction— Estate  Conveyed 
— Fee  Simple. 

The  words,  "it  is  hereby  agreed  by  and  be- 
tween the  parties,  grantor  and  grantee,  that 
upon  the  death  of  the  parties  hereto  that  the  es- 
tate of  the  parties  hereto,  both  real  and  personal, 
shall  be  divided  in  severalty  among  our  legal 
heirs,  equally,"  attached  to  a  warranty  deed 
from  husband  to  wife,  in  accordance  with  1  Starr 
&  C.  Ann.  St.  1896,  pp.  922,  925,  c.  30,  §§  9, 
13,  which  conveys  an  estate  in  fee  simple,  if  a 
less  estate  be  not  limited  by  express  words,  do 
not  affect  the  fee-simple  estate  conveyed,  but 
merely  constitute  a  covenant  between  the  par- 
ties. 

Appeal  from  Circuit  Court,  Franklin  Coun- 
ty; E.  E.  Newlln,  Judge. 

Action  for  partition  by  William  Sandlfer 
and  others  against  Cleveland  B.  Sandifer  and 
others.  From  a  decree  dismissing  the  bill, 
plaintiffs  appeal.  Affirmed. 

F.  M.  Youngblood  and  Benjamin  W.  Pope, 
for  appellants.  William  H.  Warder,  William 
A.  Schwartz,  E.  E.  Denison,  and  William  H. 
Hart,  for  appellees. 


DUNN,  J.  The  appellants  filed  their  bill 
for  partition  in  the  circuit  court  of  Franklin 
county  against  the  appellees,  in  which  they 
alleged  that  Robert  Sandifer,  during  his  life- 
time, was  the  owner  in  fee  simple  of  certain 
real  estate  therein  described,  and  that  being  in 
feeble  health,  he  and  his  wife,  Martha,  were 
desirous  of  arranging  their  affairs  so  that  the 
survivor  might  have  the  use  of  the  property 
of  which  either  might  die  seised,  during  the 
life  of  the  survivor,  and  for  that  purpose, 
on  December  6,  1887,  he  made  a  deed  to  his 
wife,  the  material  parts  of  which  are  as  fol- 
lows: "The  grantor,  Robert  Sandifer,  of  Six 
Mjle  towuship,  in  the  county  of  Franklin  and 
state  of  Illinois,  for  and  in  consideration-  of 
natural  love  and  affection  and  one  dollar  in 
hand  paid,  convey  and  warrant  to  Martha 
Sandifer,  of  Six  Mile  township,  county  of 
Franklin,  and  state  of  Illinois,  the  following 
described  real  estate,  to  wit:  •  *  *  It  Is 
hereby  agreed  by  and  between  the  parties, 
grantor  and  grantee,  that  upon  the  death  of 
the  parties  hereto  that  the  estate  of  the  par- 
ties hereto,  both  real  and  personal,  shall  be 
divided  In  severalty  among  our  legal  heirs, 
equally."  The  bill  alleged  that  this  deed  was 
acknowledged  by  the  grantor  on  the  day  it 
bears  date,  but  was  not  acknowledged  by  his 
wife  until  December  2,  1893;  that  complain- 
ants are  not  advised  as  to  whether  or  not  the 
deed  was  ever  delivered  to  Martha  Sandifer, 
but  state  that  since  her  death  they  have  been 
Informed  that  It  was  never  actually  delivered 
to  her  in  the  lifetime  of  her  husband,  and 
therefore  the  complainants  pray  that  the 
question  of  the  delivery  of  said  deed  may  be 
inquired  into  by  the  court;  that,  even  if  said 
deed  was  delivered  during  the  lifetime  of 
Robert  Sandifer,  it  Is  clearly  manifest  from 
Its  face  that  the  only  purpose  of  the  deed 
was  to  create  a  life  estate  in  Martha  Sandi- 
fer, to  terminate  at  her  death;  that  Robert 
and  Martha  Sandifer  continued  to  live  to- 
gether as  husband  and  wife  until  about  De- 
cember 2,  1893,  when  Robert  Sandifer  died 
intestate,  leaving  the  complainants,  his  neph- 
ews and  nieces,  his  only  heirs  at  law;  that 
at  the  time  of  his  death  he  and  his  wife  were 
occupying  the  premises  as  a  homestead,  and 
Martha  Sandifer  continued  to  occupy  the 
same  until  her  death,  In  the  spring  of  1905 
or  1906;  that  as  to  whose  possession  said 
deed  has  been  in  after  Its  acknowledgment 
by  Martha  Sandifer  complainants  are  not  ful- 
ly advised,  but  aver  that  they  are  Informed 
that  said  deed,  during  all  this  time  and  up 
to  the  death  of  Robert  Sandifer,  has  remain- 
ed among  his  papers,  and  has  never  been  ac- 
tually delivered  to  Martha  Sandifer,  and  was 
found  after  the  death  of  Robert  Sandifer  and 
placed  on  record,  and  that  upon  the  death  of 
Martha  Sandifer  her  estate  or  interest  In  the 
real  estate  terminated.  It  Is  alleged  that  ap- 
pellee Cleveland  B.  Sandifer  claims  to  be  an 
adopted  child  of  Martha  Sandifer,  and  as 
such  to  have  an  Interest  In  the  premises,  and 
he  and  the  other  appellees,  who  are  alleged 
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to  claim  an  Interest  as  grantees  of  Martha 
Sandifer  or  Cleveland  B.  Sandlfer,  are  made 
defendants.  A  general  demurrer  to  the  bill 
was  sustained,  the  bill  dismissed  for  want  of 
equity,  and  an  appeal  has  been  prosecuted  to 
this  court. 

The  allegations  of  the  bill  are  Insufficient  to 
raise  the  question  of  the  delivery  of  the  deed. 
It  nowhere  states  positively,  or  even  upon 
information  and  belief,  that  the  deed  was  not 
delivered.  The  strongest  averment  Is  that 
complainants  have  been  Informed  that  the 
deed  was  never  actually  delivered  to  Martha 
Sandlfer.  No  material  Issue  could  be  made 
on  this  averment  It  should  have  gone  fur- 
ther, and  alleged  complainants'  belief  In  the 
truth  of  the  Information  and  charged  the  fact 
accordingly.  Primmer  v.  Patten  &  Co.,  82 
DL  528. 

Appellants  contended  that  the  deed  convey- 
ed only  a  life  estate  to  Martha  Sandlfer  and 
made  no  disposition  of  the  fee.  It  Is  In  the 
statutory  form  of  a  warranty  deed,  and  must 
be  held  to  convey  an  estate  in  fee  simple 
unless  a  less  estate  Is  limited  by  express 
words  or  appears  to  have  been  granted  by 
construction  or  operation  of  law.  1  Starr  &  O. 
Ann.  St  1896,  pp.  022,  925,  c.  30,  H  9, 18.  The 
words  used  do  not  purport  to  limit  the  estate 
granted.  They  do  not  refer  specifically  to  the 
lands  conveyed  by  the  deed,  but  generally  to 
all  property,  real  and  personal,  which  the 
parties  might  own  at  death.  They  constitute 
a  covenant  between  the  parties,  but  do  not 
affect  the  estate  conveyed.  This  clause  Is 
properly  considered  In  connection  with  the 
whole  deed  In  determining  the  estate  grant- 
ed; but  when  so  considered,  it  does  not  ap- 
pear to  have  been  Intended  to  limit  the  estate 
or  reduce  it  to  less  than  the  fee  simple. 

The  decree  is  affirmed. 

Decree  affirmed. 

(229  111.  480.) 

STATE  BOARD  OF  EQUALIZATION  v. 
PEOPLE  ez  rel.  ALEXANDER 
COUNTY  et  aL 
(Supreme  Court  of  Illinois.   Oct  23,  1907.) 

1.  Public  Lands— Grants  in  Aid  or  Rail- 
BOads— Construction  or  Gbart. 

Grants  made  by  Act  Cong.  Sept  20,  1850, 
c.  61,  9  Stat.  466,  granting  the  right  of  way 
and  making  a  donation  of  land  to  several  states 
to  aid  in  the  construction  of  a  railroad  from 
Chicago  to  Mobile,  were  not  upon  condition  that 
the  same  company  should  own  the  railroad 
throughout  its  entire  length. 

2.  Same. 

Act.  Feb.  10,  1851  (Prlv.  Laws  1851,  p.  61), 
ceding  to  the  Illinois  Central  Railroad  Company 
lands  granted  by  the  United  States  government 
to  the  state  in  aid  of  a  railroad  from  Chicago 
to  Mobile,  contemplated  the  use  of  some  method 
for  the  transportation  over  the  Ohio  river  of 
trrffic  destined  to  points  south  thereof. 
8.  Taxation— Exemptions  —  Commutation  — 
Railroad  Property. 

An  approach  to  the  Ohio  river  bridge  of 
the  Illinois  Central  Railroad,  consisting  of  the 
tracks  leading  to  the  bridge  and  the  embankment 
and  steel  structure  upon  which  they  rest,  used 
la  connection  with  its  charter  lines  to  connect 
with  the  Mobile  &  Ohio  Railroad  is  not  a  branch 


or  lateral  line,  but  a  switch  or  sidetrack  which 
it  is  empowered  to  acquire  by  section  1  of  its 
charter  (Acts  Feb.  10,  1851,  §  1:  Priv.  Laws 
1851,  p.  61)  as  needful  to  carry  into  effect  its 
purposes,  and  falls  within  sections  18,  22,  im- 
posing a  tax  on  gross  receipts  and  exempting 
its  charter  lines  from  other  taxation. 

4.  Same. 

The  fact  that  a  railroad  has  not  paid  taxes 
on  a  bridge  approach,  as  part  of  its  lines  ex- 
empt from  ordinary  taxation  does  not  render 
the  property  subject  to  taxation  under  the  gen- 
eral law. 

5.  Railroads  —  Traffic  Contracts  —  Con- 
tract for  Use  of  Tracks. 

Under  Act  Feb.  12,  1855  (Priv.  Laws  1855, 
p.  304),  authorizing  a  railroad  to  allow  other 
roads  to  use  its  tracks,  it  has  authority  to  per- 
mit such  use  of  a  bridge  approach  upon  the  pay- 
ment of  toll,  which  'would  not  be  a  use  for  other 
than  railroad  purposes. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  §  434.] 

6.  Eminent  Domain— Railroads— Extent  or 
Power. 

The  power  of  a  railroad  to  acquire  land  bj 
condemnation  for  side  or  switch  tracks  is  not 
exhausted  by  an  apparent  completion  of  the 
road ;  but  is  a  continuing  power. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  18,  Eminent  Domain,  §§  143-145.] 

Appeal  from  Circuit  Court  Sangamon 
County ;  O.  P.  Thompson,  Judge. 

Mandamus  by  the  people,  on  the  relation  of 
the  county  of  Alexander  and  others,  to  com- 
pel the  state  board  of  equalization  to  assess 
property  for  taxation.  From  a  judgment  for 
petitioners,  defendants  appeal.  Reversed  and 
remanded,  with  directions. 

This  is  a  petition  filed  by  the  people  ex  rel. 
the  county  of  Alexander,  the  city  of  Cairo, 
and  the  board  of  education  of  the  city  of 
Cairo  against  the  state  board  of  equalization 
of  the  state  of  Illinois,  in  the  circuit  court  of 
Sangamon  county,  for  mandamus  to  compel 
the  said  board  and  Its  officers  to  value  and 
assess  for  taxation  the  property  known  as  the 
"Illinois  Central  bridge  approach  of  the  Chi- 
cago, St  Louis  &  New  Orleans  Railroad  Com- 
pany," which  leads  to  the  bridge  across  the 
Ohio  river  at  Cairo,  I1L 

The  petition  alleges,  among  other  things, 
that  the  Illinois  Central  Railroad  Company 
was  Incorporated  under  an  act  of  the  General 
Assembly  of  the  state  of  Illinois,  approved 
February  10,  1851  (Priv.  Laws  1851,  p.  61) ; 
that  by  the  second  section  'of  said  act  the  com- 
pany was  authorized  and  empowered  to  sur- 
vey, locate,  construct  complete,  alter,  main- 
tain, and  operate  a  railroad,  with  one  or  more 
tracks  or  lines,  from  the  southern  terminus  of 
the  Illinois  and  Michigan  canal  to  a  point  at 
the  city  of  Cairo,  with  a  branch  of  the  same 
to  the  city  of  Chicago,  on  Lake  Michigan,  and 
also  a  branch  via  the  city  of  Galena  to  a 
point  on  the  Mississippi  river  opposite  the  town 
of  Dubuque,  in  the  state  of  Iowa;  that  by 
the  third  section  of  said  act  the  said  company 
was  given  the  right  of  way  upon  and  author- 
ized to  appropriate  to  Its  own  use  and  con- 
trol, for  the  purposes  contemplated  In  said 
act  a  strip  of  land  not  exceeding  200  feet  in 
width  through  its  entire  length,  and  to  enter 
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upon  and  take  possession  of  and  use  all  and 
singular  any  lands,  streams,  and  materials  of 
every  kind,  for  the  location  of  depots  and 
stopping  stages,  for  the  purpose  of  construct- 
ing bridges,  dams,  embankments,  excavations, 
station  grounds,  spoil  banks,  turn-outs,  engine 
bouses,  shops,  and  other  buildings  necessary 
for  the  construction,  completing,  altering, 
maintaining,  preserving,  and  complete  opera- 
tion of  said  road ;  that  by  the  fifteenth  sec- 
tion of  said  act  the  state  of  Illinois  ceded 
and  granted  to  said  corporation,  among  other 
things,  all  the  lands  which  might  be  selected 
along  the  lines  of  said  road  and  branches 
within  the  state  under  the  "act  of  Congress  of 
September  20,  1850,  entitled  "An  act  granting 
the  right  of  way  and  making  a  grant  of  land 
to  the  states  of  Illinois,  Mississippi  and  Ala- 
bama, in  aid  of  the  construction  of  a  railroad 
from  Chicago  to  Mobile"  (9  Stat  460,  c.  61), 
but  that  said  cession  and  grant  were  made  by 
the  state  for  the  only  and  sole  purpose  of 
surveying,  locating,  constructing,  completing, 
altering,  maintaining,  and  operating  said  road 
and  branches,  as  provided  for  in  said  act  of 
incorporation;  that  by  the  third  subdivision 
of  said  section  15  the  main  trunk  or  central 
line  of  said  railroad  was  required  to  run 
from  the  city  of  Cairo  to  the  southern  termi- 
nus of  the  Illinois  and  Michigan  canal. 

The  petition  further  alleges  that  soon  aft- 
er the  passage  of  the  said  act  of  February  10, 
1851,  the  Illinois  Central  Railroad  Company 
entered  upon  the  construction  of  Its  railroad 
and  had  the  same  completed  and  hi  operation 
before  the  expiration  of  the  year  1855 ;  that 
In  the  construction  of  its  road  at  and  near 
the  city  of  Cairo  it  obtained,  by  purchase,  a 
strip  of  land  in  the  upper  or  northern  part 
of  the  city,  known  as  the  "Illinois  Central 
500-foot  strip,''  extending  from  the  Ohio  to 
the  Mississippi  river,  and  that  the  company's 
right  of  way  of  the  width  of  200  feet  ap- 
proached this  strip  from  the  north  and  en- 
tered the  same  about  midway  between  the 
two  rivers,  and  after  entering  said  strip  its 
tracks  and  right  of  way  turned  to  the  left 
and  ran  out  to  the  Ohio  river,  and  from  that 
point  its  tracks  were  laid  upon  and  extended 
southward  on  the  Ohio  river  levee  for  a  dis- 
tance of  about  two  miles  to  Second  street,  in 
the  city  of  Cairo,  and  then  on  block  1,  in  said 
dry,  said  company  built  its  passenger  station, 
and  said  place  was  then  and  there  selected 
and  established  by  said  company  as  the  south- 
ern terminus  of  said  road  and  as  such  has 
been  kept  and  maintained  up  to  the  present 
time — a  period  of  50  years — and  that  said 
company  has  at  no  time  had  or  maintained 
any  other  point,  place,  or  station  In  Illinois 
as  the  southern  terminus  of  said  road,  and 
that  It  has  continuously  used  and  operated 
Its  road  to  and  from  said  station  as  the 
southern  terminus  of  its  said  railroad  in 
Illinois,  as  provided  for  and  authorized  by 
said  company's  act  of  incorporation. 

The  petition  further  alleges  that  within  a 
few  years  after  the  completion  of  said  road 


the  Mobile  &  Ohio  Railroad  Company  com- 
pleted Its  railroad  from  the  city  of  Mobile, 
Ala.,  to  the  city  of  Columbus,  Ky.,  situated 
on  the  Mississippi  river  20  miles  below  the 
city  of  Cairo,  and  that  for  a  number  of  years 
connection  was  made  between  these  two  rail- 
roads by  means  of  a  steamboat,  called  "The 
Illinois";  that  this  arrangement  was  soon 
discontinued  and  the  Illinois  Central  Rail- 
road Company  entered  upon  the  work  of 
making  the  city  of  New  Orleans  the  extreme 
southern  terminus  of  its  road  or  system  of 
roads  and  obtained  possession  and  control  of 
certain  railroads  in  Louisiana,  Mississippi, 
and  Tennessee,  and  after  the  operation  of 
them  for  a  time  In  connection  with  a  road 
built  by  it  or  other  companies  from  Columbus 
to  a  point  on  the  Ohio  river  opposite  Cairo, 
111.,  it  procured,  about  the  year  1880,  the  con- 
solidation of  these  roads  and  the  formation 
of  a  new  company,  to  which  It  gave  the  name 
of  the  Chicago,  St  Louis  &  New  Orleans  rail- 
road, under  the  acts  of  the  Legislatures  of 
Louisiana,  Mississippi,  Tennessee,  and  Ken- 
tucky, and  that  on  June  13,  1882,  it  took  from 
the  Chicago,  St  Louis  &  New  Orleans  Rail- 
road Company  a  lease  for  a  term  of  400 
years  from  July  1,  1882,  upon  its  railroad  ex- 
tending from  the  city  of  New  Orleans,  through 
the  states  last  mentioned,  to  said  point  op- 
posite Cairo,  111.;  that  the  Mobile  &  Ohio 
Railroad  Company  on  January  1,  1886,  pro- 
cured a  lease  upon  the  St  Louis  &  Cairo 
Railroad,  extending  from  Cairo,  111.,  to  St 
Louis,  Mo.,  for  a  term  of  45  years,  and  St 
Louis  has  become  the  northern  terminus  of 
said  Mobile  &  Ohio  Company's  road  and  New 
Orleans  has  become  the  southern  terminus 
of  the  Illinois  Central  lines. 

The  petition  further  alleges  that  on  March 
20,  1886,  the  Illinois  Central  Railroad  Com- 
pany and  the  Chicago,  St  Louis  &  New  Or- 
leans Railroad  Company  procured  from  the 
Legislature  of  the  state  of  Kentucky  an  act 
authorizing  them,  or  either  of  them,  to  build 
a  railroad  bridge  across  the  Ohio  river  at  or 
near  the  said  city  of  Cairo,  and  that  shortly 
thereafter  the  said  companies  began  the  con- 
struction of  said  bridge,  and  that  the  same 
was  completed  and  opened  for  t raffle  in  Oc- 
tober, 1889;  that  said  bridge  was  built  60 
feet  above  high-water  mark;  that  the  bridge 
proper  is  about  1  mile  in  length,  and  each  of 
the  approaches  to  said  bridge  about  V/j  miles 
In  length,  and  consist  of  steel  viaducts  and 
high  earth  embankments;  that  the  steel  via- 
duct part  of  the  Illinois  approach  Is  2,656 
feet  in  length  and  the  earth  embankment  Is 
5,307  feet  In  length ;  that  the  bridge  was  first 
a  single  track  bridge  throughout,  but  now 
the  Illinois  approach  is  double  tracked;  tbat 
the  Illinois  Central  Railroad  Company  is  said 
to  have  built  the  Illinois  approach  and  the 
Chicago,  St  Louis  &  New  Orleans  Railroad 
Company  the  Kentucky  approach,  and  the 
bridge  proper  across  the  river  to  the  Illinois 
shore,  which  is  the  boundary  line  between 
the  two  states. 
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The  petition  farther  alleges  that  the  Il- 
linois Central  Railroad  Company,  In  order  to 
obtain  sufficient  land  upon  which  to  build  its 
said  approach,  purchased  from  the  trustees 
of  Cairo  trust  property  a  strip  of  ground  ex- 
tending north  along  the  west  side  of  its 
right  of  way  from  the  point  where  Its  right 
of  way  eaters  said  500-foot  strip  for  the 
distance  of  about  1  mile,  containing  17.60 
acres,  and  on  this  strip  and  on  its  original 
right  of  way  it  built  that  part  of  Its  ap- 
proach consisting  of  earth  embankment; 
that  a  considerable  portion  of  said  embank- 
ment is  entirely  off  of  said  original  right  of 
way  and  wholly  on  the  said  strip  of  17.60 
acres,  and  that  said  earth  embankment  at 
its  junction  with  the  said  steel  viaduct  is  of 
the  height  of  about  50  feet  and  of  the  width 
of  about  185  feet  at  its  base,  and  that  the 
same  diminishes  in  height  and  width  from 
that  point  to  its  junction  with  the  main  line 
of  the  company;  that  said  steel  viaduct, 
which  turns  to  the  east  and  connects  with 
said  bridge,  crosses  50  or  60  feet  above  the 
surface  tracks  of  said  company,  and  the 
tracks  of  the  Cleveland,  Cincinnati,  Chicago 
&  St.  Louis  Railway  Company,  and  the  said 
approach  nowhere  touches  any  of  the  tracks 
of  8a  id  company  except  at  the  point  of  the 
Junction  at  the  foot  of  the  approach  with  the 
main  line,  a  mile  and  a  half  from  the  river, 
alleges  that  said  approach  Is  no  part  of  the 
company's  right  of  way  or  railroad  tracks  as 
the  same  have  been  used  and  operated  to  its 
Second  street  station  for  50  years,  and  that 
said  approach  is  no  part  of  said  bridge,  and 
Is  known  and  called  by  no  other  name  than 
"the  bridge  approach";  that  said  approach 
is  not  a  spur  track  or  a  turn-out  track,  but 
Is  a  branch  or  lateral  road  of  the  company, 
which  leaves  Its  main  line  3%  miles  from  its 
terminus  at  Second  street,  in  Cairo,  and  con- 
nects with  another  railroad  or  railroad 
bridge  at  the  river  bank ;  that  the  company's 
right  of  way  is  limited  to  200  feet  In  width, 
but  it  has  been  widened,  for  the  distance  of 
a  mile,  from  200  feet  to  almost  600  feet  to 
accommodate  the  approach;  that  the  ac- 
quisition of  this  strip  of  land  of  17.60  acres 
to  widen  Its  said  right  of  way  and  the  con- 
struction of  the  sa id  approach  constitute  a 
new  and  independent  enterprise,  and  are  the 
location  and  construction  of  a  new  road, 
which  can  only  be  properly  designated  as  a 
branch  or  lateral  road  of  the  said  company. 

The  petition  further  alleges  that  said  com- 
pany uses  said  bridge  for  the  transfer  of  its 
trains  running  from  various  points  and  that 
the  same  has  been  so  used  by  the  Mobile  & 
Ohio  Railroad  for  a  number  of  years,  and 
that  petitioner  is  informed  and  believes  that 
a  contract  exists  between  said  companies, 
which  is  to  run  for  25  or  more  years,  under 
which  said  Mobile  &  Ohio  Railroad  Company 
is  to  use  said  bridge,  and  that  the  amount 
now  paid  by  it  for  such  use  to  the  Illinois 


Central  Company  is  not  less  than  (150,000 
per  annum ;  that,  in  addition  to  this  income, 
from  other  and  independent  sources,  the  said 
Illinois  Central  Railroad  Company  now  col- 
lects, and  has  for  many  years  collected,  from 
shippers  an  extra  charge  of  2  cents  per  100 
on  account  of  the  said  bridge,  which  said  rate 
is  called  the  "Cairo  Bridge  toll";  that  the 
said  bridge,  together  with  said  approach,  is 
a  toll  bridge,  and  the  said  toll  of  2  cents  per 
100  Is  first  taken  out  for  said  company  before 
a  division  of  freights  is  made  between  it  and 
other  companies;  that  after  said  company 
had  acquired  its  southern  lines,  and  up  to 
the  time  of  the  completion  of  said  bridge,  it 
owned  and  used  large  transfer  boats  at  Cairo 
to  transfer  its  cars  and  trains  across  the 
Ohio  river,  and  that  It  paid  taxes,  as  levied 
from  year  to  year,  on  all  of  such  boats,  and 
alleges  that  the  Illinois  Central  Railroad 
Company  has  no  power  or  right  to  own,  have, 
or  use  any  property  whatever  beyond  what 
is  reasonably  necessary  to  enable  It  to  main- 
tain and  operate  its  railroad  extending  from 
Cairo  to  the  northwest  and  northeast  corners 
of  the  state,  and  that  said  bridge  approach 
Is  in  no  way  either  necessary  or  essential  to 
the  operation  of  said  road  as  provided  for 
by  said  act  of  Incorporation,  and  It  is  but 
the  northern  terminus  of  said  company's  New 
Orleans  railroad,  extended  into  Illinois  to 
connect  with  its  Illnols  railroad  Z%  miles 
north  of  the  southern  terminus  of  said  road. 

The  petition  further  alleges  that  the  re- 
lators herein  applied  by  petition  to  the  state 
board  of  equalization  of  this  state,  at  its 
September  term,  1905,  and  requested  it  to 
value  and  assess  the  said  bridge  approach  for 
the  purposes  of  taxation;  that  said  petition 
was  referred  by  said  board  to  its  committee 
on  the  assessment  of  railroad  property,  and 
that  said  committee  on  November  8,  1905, 
reported,  in  writing,  to  the  board  that  said 
bridge  approach  was  not,  in  their  judgment, 
assessable  by  the  board,  and  that  said  re- 
port was  then  and  there  adopted,  and  of  such 
action  the  relators  were  officially  notified  by 
the  secretary  of  said  board  on  November  9, 
1905;  alleges  that  the  Illinois  Central  Rail- 
road Company  had  expended  in  the  construc- 
tion of  said  approach  up  to  February,  1902, 
about  $375,000,  and  that  since  that  time  It 
has  been  widened  and  greatly  improved  and 
is  of  the  value  of  not  less  than  one-half  a 
million  dollars,  and  that  it  is  wholly  within 
the  county  of  Alexander  and  school  district 
No.  1,  over  which  the  board  of  education  of 
the  city  of  Cairo  has  jurisdiction,  and  that 
about  4,000  feet  of  said  approach  is  within 
the  city  of  Cairo,  and  that  about  4,000  feet  is 
without  the  limits  of  said  city,  but,  inasmuch 
as  the  north  end  of  said  approach  runs  near 
to  and  into  the  original  main  line  of  said  rail- 
road, petitioner,  for  the  purposes  sought  by 
this  petition,  does  not  include  the  north  1,300 
feet  of  said  approach.  A  description  of  the 
portion  of  the  bridge  approach  which  it  is 
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sought  to  have  valued  and  assessed  Is  then 
set  out 

The  petition  makes  the  state  board  of 
equalization,  and  the  officers  and  members 
thereof  (naming  them),  defendants,  and  prays 
that  upon  proof  of  the  allegations  of  said 
bill  a  writ  of  mandamus  may  issue  against 
the  said  state  board,  and  each  and  every 
member  thereof,  commanding  it  and  them  to 
assess  and  value,  for  the  purpose  of  taxation, 
the  said  bridge  approach  as  above  described, 
first  assessing  the  whole  of  said  bridge  ap- 
proach for  the  distance  of  6,463  feet  for  the 
purpose  of  the  extension  of  the  state,  county, 
and  school  taxes,  and  then  assessing  and  val- 
uing separately,  for  the  purpose  of  the  ex- 
tension of  the  city  taxes  of  the  city  of  Cairo, 
that  part  of  the  approach  within  said  city, 
and  that  said  board,  and  each  and  every 
member  thereof,  be  required  to  make  like 
assessments  and  valuations  of  said  approach 
and  of  said  last-mentioned  part  thereof  as 
omitted  property  for  the  years  1890  to  1904, 
both  Inclusive,  and  certify  their  assessments 
and  valuations  to  the  county  clerk  of  the  said 
county  of  Alexander,  and  do  all  other  acts 
requisite  to  the  full  and  complete  assessment 
of  said  property  and  the  certification  of  the 
same,  as  required  by  law. 

The  answer  filed  by  the  defendants  denies 
all  the  allegations  of  the  petition,  except 
in  so  far  and  to  the  extent  as  tberein  ad- 
mitted; alleges  that,  pursuant  to  the  act  of 
Congress  referred  to  in  the  said  petition, 
the  General  Assembly  of  the  state  of  Illinois, 
for  the  purpose  of  carrying  out  the  object 
and  purposes  of  said  Congress,  passed  an 
act  entitled  "An  act  to  incorporate  the  Illi- 
nois Central  Railroad  Company,"  approved 
February  10,  1851  (Priv.  Laws  1851,  p.  61), 
that  said  act  was  duly  accepted  by  said  com- 
pany within  60  days  after  its  passage,  as 
provided  In  section  23  (page  73)  of  said  act, 
that  said  act  constitutes  the  charter  of  said 
railroad  company,  and  by  its  acceptance,  as 
aforesaid.  It  became  a  valid  existing  con- 
tract between  the  said  company  and  the 
state  of  Illinois.  The  answer  then  sets  out 
sections  1,  2,  3,  8.  10,  11,  15,  18,  22,  and  27 
of  the  said  act  (pages  61,  63.  64,  66.  71,  72, 
74),  and  alleges  that  after  the  passage  and 
acceptance  of  said  charter,  as  aforesaid,  the 
said  company  surveyed  and  located  Its  rail- 
road and  branches  and  began  work  on  the 
main  trunk  thereof  before  January  1,  1852, 
as  required  by  section  23  of  its  charter,  and 
completed  its  road  and  branches,  and  had 
the  same  in  operation  before  the  expiration 
of  the  year  1855;  that  in  the  location  and 
construction  of  its  railroad  at  or  near  the 
city  of  Cairo,  for  the  purpose  of  securing 
suitable  and  proper  right  of  way  lands  for 
main  tracks,  depots,  station  grounds,  switch- 
yards, side  tracks,  switch  tracks,  turn-outs, 
engine  houses,  shops,  and  all  other  structures 
needful  or  necessary  for  the  construction, 
maintaining,  altering,  preserving,  and  the 
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complete  operation  of  Its  railroad,  as  con- 
templated by  Its  charter  and  the  said  act  of 
Congress  providing  for  the  construction  of 
a  railroad  from  Chicago  to  Mobile,  said  com- 
pany on  October  15,  1853,  purchased  frjm 
the  trustees  of  Cairo  city  property,  for  the 
southern  terminus  of  Its  road  in  the  city 
of  Cairo,  a  strip  of  land  in  the  upper  or 
northern  part  of  said  city  extending  from 
the  Ohio  to  the  Mississippi  river,  common- 
ly known  as  the  "Illinois  Central  500-foot 
strip,"  also  a  certain  other  strip  of  ground 
200  feet  In  width  lying  north  of  and  inter- 
secting said  500-foot  strip  about  midway  of 
the  two  rivers,  also  two  certain  other  pieces 
of  land  lying  south  of  said  500-foot  strip  In 
the  southerly  portion  of  said  city,  one  tract 
being  1,000  feet  In  width  and  extending  from 
Fourteenth  to  Eighteenth  street,  and  the  oth- 
er 450  feet  In  width,  now  constituting  block 
1,  at  Second  street,  also  the  right  to  lay  and 
operate  a  double  line  of  rails  from  said 
500-foot  strip  down  and  upon  the  Ohio  river 
levee  embankment  to  the  two  said  tracts 
last  mentioned;  that  said  company  thereafter 
constructed  its  said  railroad  upon  and  over 
said  lands  and  built  a  passenger  depot  on 
said  ground  at  Second  street,  and  has  ever 
since  maintained  the  same,  and  established 
freighthouses,  depots,  engine  houses,  switch- 
yards, with  side  tracks  etc.,  on  said  piece 
of  ground  between  Fourteenth  and  Eigh- 
teenth streets,  in  said  city  of  Cairo,  and 
has  ever  since  maintained  the  same;  also 
constructed  and  laid  down  lines  of  main 
track  over  the  said  200-foot  strip  south  to 
said  500-foot  strip,  and  thence  curving  to  the 
left  over,  upon  and  along  said  500-foot  strip 
to  the  Ohio  river,  and  from  that  point  south- 
ward along  said  levee  embankment  to  said 
freight  and  passenger  depot  aforesaid,  and 
has  ever  since  maintained  and  operated  the 
same,  with  many  side  tracks  and  switch 
tracks  connecting  therewith,  upon  said  sev- 
eral pieces  of  ground  above  described  within 
the  city  limits  of  said  city  of  Cairo,  includ- 
ing said  500-foot  strip,  which  for  many 
years  has  been  known  as  its  "North  Cairo 
yard,"  all  of  which  lands  were  originally 
selected  and  have  ever  since  constituted  the 
southern  terminus  of  said  company's  railroad 
at  Cairo,  111.,  and  alleges  that  within  a  few 
years  after  the  completion  of  the  Illinois 
Central  Railroad  the  Mobile  &  Ohio  Rail- 
road Company  completed  its  road  from  Mo- 
bile to  the  city  of  Columbus,  Ky.,  and  that 
for  a  number  of  years  connection  was  made 
between  the  two  roads  by  a  steamboat,  call- 
ed "The  Illinois,"  but  that  this  arrangement 
was  in  due  course  of  time  discontinued,  ow- 
ing to  the  increasing  demands  of  commerce. 
The  answer  then  sets  forth  a  number  of  rea- 
sons for  such  discontinuance,  among  which 
was  the  consolidation  of  several  southern 
lines  of  railroad  into  the  Chicago,  St  Louis 
&  New  Orleans  Ralhoid  Ccmpauy  and  the 
extension  of  the  line  of  the  Mobile  &  Ohk> 
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Railroad  Company  from  Columbus  to  a 
point  on  the  Ohio  river  opposite  the  city  of 
Cairo,  and  from  that  time  until  the  comple- 
tion of  the  bridge  across  the  Ohio  river  the 
use  of  transfer  boats  for  the  transfer  of 
cars  and  trains  across  ihe  said  river,  and 
admits  that  for  a  period  of  over  20  years, 
during  the  operation  of  said  boats,  In  addi- 
tion to  the  7  per  cent,  charter  tax  exacted 
of  it  by  the  state  of  Illinois,  It  paid  special 
taxes  on  said  transfer  b:ats,  but  that  said 
taxes  on  said  boats  were  paid  only  because 
steamboats  were  not  such  property  as  con- 
templated by  section  22  of  Its  charter  i  that 
said  connections  across  the  Ohio  river  be- 
came wholly  Inadequate  to  meet  the  growing 
demands  of  commerce,  and  i!  was  absolute- 
ly necessary  to  the  successful  and  complete 
operation  of  both  the  Illinois  and  southern 
lines  that  some  more  expeditious  and  satis- 
factory means  of  connection  across  said 
river  should  be  devised;  that  on  March  29, 
1880,  the  Chicago,  St.  Louis  &  New  Orleans 
Railroad  Company  procured  from  the  Leg- 
islature of  the  state  of  Kentucky  an  act 
authorizing  the  said  company  and  the  Illi- 
nois Central  Railroad  Company,  or  either  of 
them,  to  build  a  railroad  bridge  In  the  state 
of  Kentucky,  at  or  near  the  city  of  Cairo, 
across  the  Ohio  river  to  the  boundary  line  be- 
tween the  states  of  Kentucky  and  Illinois; 
that  prior  to  this  time,  on  June  13,  1882,  the 
Illinois  Central  Railroad  Company  had  leas- 
ed the  lines  of  the  Chicago,  St  Louis  &  New 
Orleans  Railroad  Company,  extending  from 
New  Orleans  to  a  point  opposite  the  city 
of  Cairo,  for  a  term  of  400  years  from  July 
1,  1882;  that,  In  pursuance  of  said  act,  the 
last  above-named  company  at  Its  own  ex- 
pense constructed  the  said  bridge  and  has 
ever  since  owned  the  same  as  part  of  Its 
railroad,  together  with  the  Kentucky  ap- 
proach, and  that  said  bridge  extends  across 
the  Ohio  river  to  the  said  500-foot  strip; 
that  because  of  the  increasing  business  of 
the  Illinois  charter  lines  of  the  Illinois 
Central  Railroad  it  became  necessary  that 
said  company  connect  its  then  existing  tracks 
with  the  tracks  of  the  said  bridge;  that  said 
bridge  was  built  53  feet  above  high  water, 
and  because  of  the  altitude  of  said  bridge, 
in  order  to  properly  lay  the  necessary  tracks 
connecting  said  bridge  with  the  then  exist- 
ing line  tracks  and  give  the  same  the  neces- 
sary curve  and  grade  to  reach  the  elevation 
of  the  bridge  and  pass  around  and  over 
existing  tracks  of  said  company,  it  became 
absolutely  necessary  that  additional  ground 
adjacent  to  and  touching  said  original  way 
lands  acquired  In  1853  should  be  obtained, 
and  that  thereupon,  for  the  purposes  afore- 
said, said  company,  on  April  18,  1889,  ob- 
tained, by  deed  from  the  trustees  of  the 
Cairo  city  property,  an  additional  strip  of 
land  containing  17.60  acres,  and  after  pro- 
curing said  strip  of  land  said  company  at  Its 
own  expense  constructed  said  Illinois  Cen- 


tral bridge  approach,  and  laid  tracks  thereon 
connecting  its  main  line  with  the  rails  on 
said  bridge;  that  said  bridge  was  complet- 
ed and  opened  for  traffic  in  October,  1889. 

The  answer  further  alleges  that  all  of  the 
tracks  of  the  Illinois  Central  Railroad  Com- 
pany, and  other  railroads  entering  Cairo,  are 
laid  upon  embankments  12  to  16  feet  above 
the  natural  ground,  but  because  of  the  neces- 
sity therefor  the  tracks  of  said  company  lead- 
ing to  said  bridge  were  laid  at  a  much  great- 
er altitude,  partly  on  an  earth  embankment 
and  partly  on  steel  trestles;  that  the  entire 
length  of  said  tracks  leading  to  said  bridge 
is  7,963  feet;  that  the  northerly  portion 
thereof,  5,307  feet  in  length,  Is  laid  on  an 
earth  embankment,  the  northerly  end  thereof, 
intersecting  with  the  earth  embankment  on 
which  the  main  tracks  are  laid,  at  that  point 
being  about  15  feet  above  the  natural  sur- 
face, and  thence  extending  southward,  bear- 
ing gradually  to  the  right,  away  from  the 
main  track  embankment,  and  then  curving  to 
the  left  towards  the  bridge,  with  a  gradual 
increasing  height  and  width  until  it  reaches 
the  southerly  end  of  the  embankment,  where 
the  height  Is  about  50  feet  and  its  width  185 
feet  at  Its  base;  that  of  the  land  covered 
by  said  5,307-foot  embankment  7.5  acres  is 
of  the  land  purchased  in  1889  and  8.2  acres 
Is  of  the  original  way  lands  acquired  in  1853 ; 
that  the  southerly  portion  of  said  tracks, 
2,656  feet  in  length,  leading  to  the  bridge, 
Is  laid  on  a  steel  viaduct  commencing  at 
the  terminus  of  said  earth  embankment  and 
curving  towards  and  extending  to  the  bridge, 
all  of  which  Is  upon  the  original  way  lands 
acquired  by  the  Illinois  Central  Railroad 
Company  In  1858;  that  the  said  earth  em- 
bankment Is  double  tracked,  and  that  the 
Illinois  Central  Railroad  Company  Is  now 
engaged  in  filling  in  with  earth  the  space  cov- 
ered by  said  steel  viaduct,  and  proposes  to 
make  the  said  bridge  approach  a  continuous 
earth  embankment,  except  at  crossings,  where 
concrete  or  steel  viaducts  will  be  maintained, 
and  lay  a  double  track  thereon  to  said 
bridge,  all  of  which  work  and  additional 
tracks  were  and  are  necessary  to  meet  the  de- 
mands of  commerce  and  the  Increasing  busi- 
ness of  said  road. 

The  answer  denies  that  said  bridge  ap- 
proach Is  a  "branch  or  lateral  railroad"  of 
the  Illinois  Central  railroad,  or  an  "independ- 
ent enterprise,"  or  "the  northern  end  or 
terminus  of  the  Chicago,  St  Louis  &  New  Or- 
leans Railroad  Company,"  but  on  the  con-, 
trary,  avers  that  said  tracks  and  superstruc- 
ture are  a  part  of  the  Illinois  Central  Rail- 
road Company's  railroad  constructed  in  pur- 
suance of  its  charter,  and  that  said  ap- 
proach, and  the  tracks  laid  thereon,  to  said 
bridge,  are  absolutely  Indispensable  and  nec- 
essary for  the  proper  operation  of  said  road  ; 
admits  that  said  steel  viaduct  leading  to  said 
bridge  crosses  50  or  60  feet  above,  the  sur- 
face tracks  of  said  Illinois  Central  Railroad 
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Company,  and  that  none  of  said  tracks  touch 
any  of  the  tracks  of  said  company  except 
at  the  point  of  their  junction  with  the  main 
line,  a  mile  and  a  half  from  the  river,  and 
alleges  that  It  was  practically  impossible 
to  construct  said  tracks  otherwise,  that  the 
southern  terminus  of  said  road  is  not  solely 
at  Its  passenger  depot  in  the  city  of  Cairo, 
but  Is  at  said  city,  and  embraces  all  of  the 
land  and  tracks  owned  by  said  company  at 
that  point,  that  the  southern  terminus  of  the 
Chicago,  St  Louis  ft  New  Orleans  Railroad 
Company  Is  at  New  Orleans  and  its  northern 
terminus  Is  its  said  railroad  bridge  over  the 
Ohio  river;  alleges  that  about  January  2, 
1889,  the  Illinois  Central  Railroad  Compuny 
and  the  Mobile  &  Ohio  Railroad  Company, 
which  operated  a  road  from  Mobile  to  St. 
Louis  through  the  city  of  Cairo,  entered  into 
an  agreement  for  the  joint  use  of  the  Illinois 
Central  passenger  station  in  the  city  of  Cairo, 
and  Its  tracks  from  the  junction  with  the 
bridge  approach  leading  thereto,  and  the  joint 
use  of  the  Mobile  and  Ohio  company's  switch 
tracks  on  the  opposite  side  of  the  river,  and 
giving  the  right  to  said  company  last  men- 
tioned to  use  said  bridge  and  the  approaches 
thereto  for  the  purpose  of  transferring  its 
trains  and  cars  across  the  said  river,  for 
which  said  company  pays  to  the  Illinois  Cen- 
tral company  the  sum  of  $150,000  per  annum, 
and  that,  in  addition  to  such  use  of  said 
bridge,  the  said  Illinois  Central  company  uses 
It  for  the  transfer  of  all  its  trains  and  cars 
which  require  transfer  across  the  said  river ; 
avers  that  it  had  the  power  and  authority  to 
build  and  operate  said  bridge  approach  not 
only  under  the  provisions  of  Its  charter,  but 
by  virtue  of  the  act  of  the  General  As- 
sembly of  February  25, 1867 ;  denies  that  said 
company  claims  that  said  approach  Is  ex- 
empt from  taxation  by  the  provisions  of  its 
charter,  but  avers  that  it  cannot  be  subjected 
to  any  further  or  additional  tax  than  said 
charter  tax,  to  be  assessed  and  paid  as  pro- 
vided In  said  charter. 

The  answer  denies  that  said  bridge,  or  any 
part  thereof,  is  a  toll  bridge,  but  aamits  that 
the  tariff  rates  on  through  freights  carried 
over  said  bridge  Include  a  charge  of  two 
cents  per  hundred  on  account  of  the  bridge 
proper,  and  that,  before  a  division  of  freights 
takes  place  between  the  different  companies 
entitled  thereto,  the  said  2  cents  per  100*  is 
first  taken  out  and  paid  to  the  Chicago,  St 
Louis  ft  New  Orleans  Railroad  Company  or 
its  lessee,  and  that  said  charge  Is  solely  for 
carriage  over  the  bridge  proper  and  not  over 
either  of  said  approaches;  admits  that  pe- 
titioner made  application  to  the  state  board 
of  equalization  to  assess  and  value  said  ap- 
proach for  purposes  of  taxation  and  that  the 
action  taken  thereon  was  as  stated  In  said 
petition ;  alleges  that  said  company  pays,  and 
has  always  paid,  taxes  on  its  said  property 
not  held  for  railroad  purposes  or  In  use  In  the 
operation  of  its  road,  to  the  full  extent  paid 
by  other  owners  of  like  property,  and  as  to 


the  property  held  and  used  by  It  for  railroad 
purposes,  including  said  Illinois  Central 
bridge  approach,  it  pays  a  charter  tax  far  in 
excess  of  taxes  paid  by  other  railroad  com- 
panies owning  like  property  in  the  state  of 
Illinois;  admits  that  said  approach  has  cost 
up  to  the  present  time  $500,000,  that  it  is 
wholly  within  the  county  of  Alexander  and 
school  district  No.  1,  and  that  the  northerly 
portion  thereof  (north  of  the  city  limits  and 
of  the  length  of  about  4,000  feet),  for  the  dis- 
tance of  about  1,800  feet  at  the  north  end 
thereof,  runs  near  to  and  into  and  consists 
of  a  considerable  portion  of  the  original 
earth  embankment  on  which  said  company's 
original  main  tracks  are  laid ;  that  the  south- 
erly portion  of  said  approach  of  a  length  of 
about  4,000  feet  is  within  the  city  of  Cairo. 

To  the  answer  a  general  demurrer  was  In- 
terposed, which,  upon  a  hearing,  was  sus- 
tained, and  an  order  was1  entered  by  the  court 
awarding  a  writ  of  mandamus  In  accordance 
with  the  prayer  of  the  petition.  From  the 
judgment  the  defendants  appeal  to  this  court, 
and  urge  (1)  the  court  erred  In  sustaining 
the  demurrer  to  the  answer;  (2)  the  court 
erred  in  awarding  the  writ  of  mandamus. 

Gilbert  ft  Gilbert,  for  appellants.  Lansden 
ft  Leek  and  Alexander  Wilson,  State's  Atty., 
for  the  'People. 

SCOTT,  J.  (after  stating  the  facts  as 
ubove).  The  city  of  Cairo  is  located  at  the 
confluence  of  the  Ohio  and  Mississippi  rivers, 
and  occupies  the  southern  portion  of  a  nar- 
row strip  of  land  lying  between  these  two 
streams.  The  main  tracks  of  the  charter 
lines  of  the  Illinois  Central  Railroad  Com- 
pany coming  from  the  north,  after  passing 
the  northern  limits  of  the  city,  proceed  south 
about  a  quarter  of  a  mile,  practically  mid- 
way between  the  two  rivers,  and  then  turn 
to  the  east  until  within  a  few  hundred  feet 
of  low-water  mark  on  the  Ohio  river,  when 
they  turn  in  a  southerly  direction,  and  pro- 
ceed along  the  west  bank  of  the  Ohio  river 
about  two  miles,  to  the  passenger  depot  lh 
that  city.  The  tracks  leading  to  the  bridge 
across  the  Ohio  leave  the  main  line  tracks 
about  three-quarters  of  a  mile  north  of  the 
city  limits,  and  run  south  on  the  west  side 
of  the  main  line  tracks,  gradually  ascending 
and  departing  a  little  to  the  west  from  the 
main  line  tracks,  but  practically  parallel 
thereto,  until  the  tracks  leading  to  the  bridge 
turn  to  the  east  at  a  point  but  little  south 
of  the  place  where  the  main  lines  turn  to 
the  east  The  line  leading  to  the  bridge  then 
passes  over  a  steel  viaduct  and  crosses  the 
main  tracks  of  the  charter  lines  at  a  point 
about  50  or  60  feet  above  the  main  tracks 
and  about  700  feet  west  of  the  most  westerly 
portion  of  the  bridge  proper.  If  the  bridge 
and  the  main  tracks  of  the  charter  line  were 
on  the  same  level,  those  tracks  and  the  rail- 
road track  on  the  bridge  could  be  connected 
by  a  switch  approximately  700  feet  in  length. 
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The  accompanying  plat  will  perhaps  assist  in 
arriving  at  a  correct  understanding  of  the 
situation : 


The  question  is  whether  the  tracks  leading 
to  the  bridge,  and  the  embankment  and  steel 
structure  upon  which  they  rest,  should  be 
taxed  in  the  ordinary  way  for  the  purposes 
of  the  state  and  the  various  local  munici- 
palities, or  whether  they  are  exempt  from 
such  taxation  by  virtue  of  sections  18  and  22 
of  the  charter  of  the  Illinois  Central  Railroad 
Company.  Appellee  contends,  and  the  cir-. 
cult  court  held,  that  these  tracks,  and  the 
embankment  and  structure  upon  which  they 
rest,  constitute  a  branch  or  lateral  railroad 
of  the  Illinois  Central  Railroad  Company  not 
a  part  of  the  lines  the  construction  of 
which  was  contemplated  by  the  charter ;  while 
appellants  contend  that  the  tracks,  and  the 
embankment  and  structure  upon  which  they 
rest,  are  a  part  of  the  lines  of  the  company 
constructed  pursuant  to  the  provisions  of  its 
charter  and  necessary  for  the  proper  opera- 
tion of  the  road. 

In  1850  the  Congress  of  the  United  States 
passed  an  act  which  received  the  approval . 
of  the  executive  on  the  20th  day  of  September 
in  that  year,  and  which,  so  far  as  here  ma- 
terial, with  its  title,  reads  as  follows: 

"An  act  granting  the  right  of  way,  and  mak- 
ing a  grant  of  land  to  the  states  of  Illi- 
nois, Mississippi  and  Alabama,  In  aid  of 
the  construction  of  a  railroad  from  Chi- 
cago to  Mobile. 

"Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of 
America  in  Congress  assembled:  That  the 
right  of  way  through  the  public  lands  be, 
and  the  same  Is  hereby  granted,  to  the  state 
of  Illinois  for  the  construction  of  a  railroad 
from  the  southern  terminus  of  the  Illinois 
and  Michigan  canal  to  a  point  at  or  near  the 
junction  of  the  Ohio  and  Mississippi  rivers, 
with  a  branch  of  the  same  to  Chicago,  on 
Lake  Michigan,  and  another  via  the  town  of 
Galena,  in  said  state,  to  Dubuque,  in  the 
state  of  Iowa,"  etc. 


"Sec.  2.  And  be  it  further  enacted,  that 
there  be,  and  Is  hereby,  granted  to  the  state 
of  Illinois,  for  the  purpose  of  aiding  in  mak- 
ing the  railroad  and  branches  aforesaid,  every 
alternate  section  of  land  designated  by  even 
numbers,  for  six  sections  in  width  on  each 
side  of  said  road  and  branches,"  etc 

"Sec.  4.  And  be  It  further  enacted,  that  the 
said  lands  hereby  granted  to  the  said  state 
shall  be  subject  to  the  disposal  of  the  legis- 
lature thereof,  for  the  purposes  aforesaid  and 
no  other ;  and  the  said  railroad  and  branches 
shall  be  and  remain  a  public  highway  for 
the  use  of  the  government  of  the  United 
States,  free  from  toll  or  other  charge  upon 
the  transportation  of  any  property  or  troops 
of  the  United  States." 

"Sec.  a  And  be  it  further  enacted,  that 
the  United  States  mall  shall  at  all  times 
be  transported  on  the  said  railroad  under 
the  direction  of  the  post-offlce  department, 
at  such  price  as  the  Congress  may  by  law 
direct 

"Sec.  7.  And  be  It  further  enacted,  that  in 
order  to  aid  in  the  continuation  of  said  Cen- 
tral Railroad  from  the  mouth  of  the  Ohio 
river  to  the  city  of  Mobile,  all  the  rights, 
privileges  and  liabilities  hereinbefore  con* 
ferred  on  the  state  of  Illinois  shall  be  grant- 
ed to  the  states  of  Alabama  and  Mississippi, 
respectively,  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  from  said 
city  of  Mobile  to  a  point  near  the  mouth  of 
the  Ohio  river,  and  that  public  lands  of  the 
United  States,  to  the  same  extent  in  pro- 
portion to  the  length  of  the  road,  on  the 
same  terms,  limitations  and  restrictions,  in 
every  respect,  shall  be,  and  Is  hereby,  grant- 
ed to  said  states  of  Alabama  and  Mississippi, 
respectively."  Act  Sept.  20,  1850,  c.  61,  9 
Stat  466. 

It  will  be  observed  that  the  words  "said 
Central  Railroad"  occur  in  the  seventh  sec- 
tion. The  word  "Central"  does  not  appear 
at  any  other  place  in  the  act  and  the  ex- 
pression just  quoted  from  section  7  evident- 
ly has  reference  merely  to  the  location  of  the 
proposed  railroad,  and  Is  not  intended  to  des- 
ignate that  railroad  as  the  property  of  the 
Illinois  Central  Railroad  Company  or  of  any 
other  company. 

Thereafter  the  state  of  Illinois  accepted  the 
provisions  of  the  act  of  Congress  by  the  act 
granting  to  said  company  its  charter,  and 
also  by  section  8  of  an  act  of  the  Legislature 
approved  February  17,  1851,  which  section 
reads:  "Sec.  8.  Be  It  further  enacted,  that 
the  act  of  the  Congress  of  the  United  States 
granting  lands  to  the  state  of  Illinois  for  the 
purpose  of  constructing  a  railroad  from  a 
point  at  or  near  the  mouth  of  the  Ohio  to 
the  southern  terminus  of  the  Illinois  and 
Michigan  canal,  with  branches  to  Chicago 
and  Galena,  entitled  *An  act  granting  the 
right  of  way  and  making  a  grant  of  land  to 
the  states  of  Illinois,  Mississippi  and  Ala- 
bama, in  aid  of  the  construction  of  a  railroad 
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from  Chicago  to  Mobile,'  approved  September 
twentieth,  one  thousand  eight  hundred  and 
fifty,  be  and  the  same  Is  hereby  accepted,  and 
all  conditions  expressed  in  said  act  are  here- 
by agreed  to  and  made  obligatory  upon  the 
state  of  Illinois."  Pub.  Laws  1851,  p.  192. 
The  act  creating  the  Illinois  Central  Railroad 
Company  was  approved  February  10,  1851. 
Section  1  so  far  as  material,  section  2,  section 
3  so  far  as  material,  section  15  so  far  as  ma- 
terial, section  18  so  far  as  material,  section 
22,  and  section  27  of  that  act,  are  as  fol- 
lows: 

Section  1  provides  that  the  Illinois  Central 
Railroad  Company  Is  thereby  "Invested  with 
all  the  powers,  privileges,  immunities  and 
franchises,  and  of  acquiring,  by  purchase  or 
otherwise,  and  of  holding  and  conveying,  real 
and  personal  estate  which  may  be  needful  to 
carry  Into  effect  fully  the  purposes  and  ob- 
jects of  this  act 

"Sec  2.  The  said  corporation  Is  hereby  au- 
thorized and  empowered  to  survey,  locate, 
construct,  complete,  alter,  maintain  and  oper- 
ate a  railroad,  with  one  or  more  tracks  or 
lines  of  rails,  from  the  southern  terminus  of 
the  Illinois  and  Michigan  canal  to  a  point  at 
the  city  of  Cairo,  with  a  branch  of  the  same 
to  the  city  of  Chicago,  on  Lake  Michigan; 
and  also  a  branch  via  the  city  of  Galena,  to 
a  point  on  the  Mississippi  river  opposite  the 
town  of  Dubuque,  in  the  state  of  Iowa. 

"Sec.  3.  The  said  corporation  shall  have 
right  of  way  upon,  and  may  appropriate  to 
its  sole  use  and  control,  for  the  purposes  con- 
templated herein,  lands  not  exceeding  200 
feet  In  width  through  its  entire  length;  may 
enter  upon  and  take  possession  of  and  use  all 
and  singular  any  lands,  streams  and  materials 
of  every  kind,  for  the  location  of  depots  and 
stopping  stages,  for  the  purpose  of  construct- 
ing bridges,  dams,  embankments,  excava- 
tions, station  grounds,  spoil-banks,  turn-outs, 
engine  houses,  shops  and  other  buildings  nec- 
essary for  the  construction,  completing,  alter- 
ing, maintaining,  preserving  and  complete 
operation  of  said  road,"  etc. 

"Sec.  15.  For  the  purpose  of  securing  the 
construction  of  said  road  and  branches,  the 
right  of  way,  and  all  the  lands  which  may 
be  selected  along  the  lines  of  said  road  and 
branches  within  this  state,  under  the  grant 
made  by  the  government  of  the  United  States 
to  the  state  of  Illinois  by  virtue  of  'An  act 
granting  the  right  of  way,  and  making  a 
grant  of  land  to  the  states  of  Illinois,  Mis- 
sissippi and  Alabama,  in  aid  of  a  construc- 
tion of  a  railroad  from  Chicago  to  Mobile,' 
passed  September  twentieth  (20),  eighteen 
hundred  and  fifty  (1850);  and  also  the  right 
of  way  which  the  state  of  Illinois  has  here- 
tofore obtained  along  and  on  the  line  of  said 
railroad  and  branches,  as  heretofore  located 
and  surveyed,  for  the  uses  of  the  same,  as 
well  as  the  lot  of  ground  obtained  by  the 
state  within  the  city  of  Cairo  for  a  depot,  and 
all  the  grading,  embankments,  excavations, 
surveys,  work,  materials,  personal  property, 


profiles,  plats  and  papers,  constructed,  pro- 
cured, furnished  and  done  by  or  In  behalf  of 
the  state  of  Illinois,  for  or  on  account  of  said 
road  and  branches,  also  the  right  of  way 
over  and  through  lands  owned  by  the  state, 
are  hereby  ceded  and  granted  to  said  corpora- 
tion, for  the  only  and  sole  purpose  of  sur-  - 
veying,  locating,  constructing,  completing,  al- 
tering, maintaining  and  operating  said  road 
and  branches,  as  In  this  act  provided  and 
in  the  manner  following — that  is  to  say: 
•  •  *  That  said  company  shall  proceed  to 
locate,  survey  and  lay  out,  construct  and 
complete  said  road  and  brancbes  through  the 
entire  length  thereof — the  main  trunk  there- 
of, or  central  line,  to  run  from  the  city  of 
Cairo  to  the  southern  termination  of  the  Il- 
linois and  Michigan  canal,  passing  not  more 
than  five  miles  from  the  north-east  corner  of 
township  21  north,  range  2  east  .of  the  third 
principal  meridian,  and  nowhere  departing 
more  than  seventeen  miles  from  a  straight 
line  between  said  city  of  Cairo  and  said 
southern  termination  of  said  canal,  with  a 
branch  running  from  .the  last  mentioned 
point,  upon  the  most  eligible  route,  to  the  city 
of  Galena,  thence  to  a  point  on  the  Missis- 
sippi river  opposite  the  city  of  Dubuque,  in 
the  state  of  Iowa,  with  a  branch  also  diverg- 
ing from  the  main  track  at  a  point  not  north 
of  the  parallel  of  thirty-nine  and  a  half  de- 
grees north  latitude,  and  running  on  the  most 
eligible  route  Into  the  city  of  Chicago,  on 
Lake  Michigan;  that  the  central  road  or 
main  track  shall  be  completed,  with  at  least 
one  line  of  rails  or  single  track,  with  (he  nec- 
essary turn-outs,  stations,  equipments  and 
furnishings,  within  four  years  of  the  date  of 
the  execution  of  said  deed  of  trust,  and  the 
branches  within  six  years  from  the  said 
date,"  etc. 

"Sec.  18.  In  consideration  of  the  grants, 
privileges  and  franchises  herein  conferred  up- 
on said  company  for  the  purposes  aforesaid, 
the  said  company  shall,  on  the  first  Mondays 
of  December  and  June  in  each  year,  pay  into 
the  treasury  of  the  state  of  Illinois  five  per- 
centum  on  the  gross  or  total  proceeds,  receipts 
or  Income  derived  from  said  road  and  branch- 
es for  the  six  months  then  next  preceding," 
etc. 

"Sec.  22.  The  lands  selected  under  said  act 
of  Congress,  and  hereby  authorized  to  be  con- 
veyed, shall  be  exempt  from  all  taxation  un- 
der the  laws  of  this  state  until  sold  and  con- 
veyed by  said  corporation  or  trustees,  and  the 
other  stock,  property  and  effects  of  said  com- 
pany shall  be  in  like  manner  exempt  from 
taxation  for  the  term  of  six  years  from  the 
passage  of  this  act.  After  the  expiration  of 
six  years,  the  stock,  property  and  assets  be- 
longing to  said  company  shall  be  listed  by  the 
president,  secretary,  or  other  officer,  with 
the  Auditor  of  state,  and  an  annual  tax  for 
state  purposes  shall  be  assessed  by  the  Audi- 
tor upon  all  the  property  and  assets  of  every 
name,  kind  and  description  belonging  to  said 
corporation.    Whenever  the  taxes  levied  for 
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state  purposes  shall  exceed  three-fourths  of 
one  percentum  per  annum,  such  excess  shall 
be  deducted  from  the  gross  proceeds  or  In- 
come herein  required  to  be  paid  by  said  cor- 
poration to  the  state,  and  the  said  corporation 
Is  hereby  exempted  from  all  taxation  of  every 
kind,  except  as  herein  provided  for.  The  rev- 
enue arising  from  said  taxation,  and  the  said 
five  per  cent  of  gross  or  total  proceeds,  re- 
ceipts or  income  aforesaid,  shall  be  paid  Into 
the  state  treasury  In  money,  and  applied  to 
the  payment  of  Interest-paying  state  Indebt- 
edness, until  the  extinction  thereof:  provided, 
in  case  the  five  per  cent,  provided  to  be  paid 
Into  the  state  treasury,  and  the  state  taxes 
to  be  paid  by  the  corporation,  do  not  amount 
to  seven  per  cent,  of  the  gross  or  total  pro- 
ceeds, receipts  or  income,  then  the  said  com- 
pany shall  pay  Into  the  state  treasury  the 
difference,  so  as  to  make  the  whole  amount 
paid  equal  at  least  to  seven  per  cent,  of  the 
gross  receipts  of  said  corporation." 

"Sec.  27.  This  act  shall  be  deemed  a  pub- 
lic act,  and  shall  be  favorably  construed  for 
all  purposes  therein  expressed,  and  declared 
in  all  courts  and  places  whatsoever,  and 
shall  be  In  force  from  and  after  its  passage." 
Priv.  Laws  1851,  pp.  61,  66,  71,  72,  74. 

By  the  act  of  the  Legislature  of  this  state 
approved  February  12,  1855,  It  Is  provided: 

"Section  1.  All  railroad  companies  incor- 
porated or  organized  under  or  which  may  be 
incorporated  or  organized  under  the  author- 
ity of  the  laws  of  this  state,  shall  have 
power  to  make  such  contracts  and  arrange- 
ments -with  each  other,  and  with  railroad 
corporations  of  other  states,  for  leasing  or 
running  their  roads,  or  any  part  thereof,  and 
also  to  contract  for  and  hold,  in  fee  simple 
or  otherwise,  lands  or  buildings  in  this  or 
other  states  for  depot  purposes,  and  also  to 
purchase  and  hold  such  personal  property 
as  shall  be  necessary  and  convenient  for 
carrying  into  effect  the  object  of  this  act 

"Sec.  2.  All  railroad  companies  incorporat- 
ed or  organized,  or  which  may  be  incorporat- 
ed or  organized  as  aforesaid,  shall  have  the 
right  of  connecting  with  each  other,  and 
with  the  railroads  of  other  states,  on  such 
terms  as  shall  be  mutually  agreed  upon  by 
the  companies  interested  in  such  connec- 
tion."   Priv.  Laws  1855,  p.  804. 

An  examination  of  the  act  of  Congress 
herein  above  in  part  set  out  aud  of  the  title 
thereto,  makes  it  apparent  that  it  was  the 
purpose  of  that  body  to  assist  In  the  con- 
struction of  a  railroad  from  the  city  of 
Chicago,  111.,  to  the  city  of  Mobile,  Ala.  By 
that  act  the  southern  terminus  of  the  road 
in  the  state  of  Illinois  was  to  be  "at  or  near 
the  junction  of  the  Ohio  and  Mississippi 
rivers,"  and  the  road  south  of  the  Ohio  was 
to  be  constructed  from  the  city  of  Mobile  "to 
a  point  near  the  mouth  of  the  Ohio  river." 
Pursuant  to  the  provisions  of  that  act,  the 
Mobile  .&  Ohio  Railroad  was  built  from 
Mobile  to  the  city  of  Columbus,  In  the  state 
of  Kentucky,  which  is  situated  on  the  bank 


of  the  Mississippi  river  about  20  miles  below 
Cairo,  and  for  a  period  of  many  years  connec- 
tion was  made  between  the  two  roads  by 
steamboat  Later  the  lines  of  the  Mobile  & 
Ohio  were  extended  to  a  point  opposite  Cairo, 
where  connection  was  made  over  the  bridge 
there  located  from  the  lines  of  the  Mobile 
&  Ohio  to  those  of  the  Illinois  Central,  and 
vice  versa.  The  act  of  the  General  Assembly 
approved  February  10, 1851,  cedes  and  grants 
to  this  company  all  lands  which  may  be  se- 
lected under  the  grant  made  by  the  govern- 
ment to  the  state  of  Illinois  by  virtue  of  the 
act  of  Congress,  setting  out  the  title  of  the 
latter  act,  to  wit,  "An  act  granting  the  right 
of  way  and  making  a  grant  of  land  to  the 
states  of  Illinois,  Mississippi,  and  Alabama 
in  aid  of  the  construction  of  a  railroad  from 
Chicago  to  Mobile,"  from  which  It  is  ap- 
parent that  the  General  Assembly  of  the  state 
then  contemplated  the  use  of  some  method 
of  transportation  by  which  freight  and  pas- 
sengers carried  south  on  the  lines  of  the 
Illinois  Central  Railroad  Company  in  Illinois 
should  be  transported  across  the  Ohio  river, 
that  they  might  thence  be  carried  by  rail- 
road to  Mobile  or  points  en  route.  It  is  to  be 
observed  that  the  act  of  Congress  by  the 
first  section  grants  the  right  of  way  through 
the  public  lands  "for  the  construction  of  a 
railroad  from  the  southern  terminus  of  the 
Illinois  and  Michigan  canal"  to  a  point  at  or 
.  near  the  Junction  of  the  Ohio  and  Mississippi, 
and  by  section  7,  for  the  purpose  of  aiding  in 
"the  construction  of  a  railroad"  from  the  city 
of  Mobile  to  a  point  near  the  mouth  of  the 
Ohio,  grants  are  made  to  the  states  of  Ala- 
bama and  Mississippi.  It  is  apparent  that 
Congress  did  not  make  the  grants  upon  con- 
dition that  the  same  company  should  own 
the  railroad  throughout  Its  entire  length 
from  Chicago- to  Mobile.  The  act  speaks  of 
the  construction  "of  a  railroad"  in  Illinois 
and  the  construction  "of  a  railroad"  from 
Mobile  to  the  mouth  of  the  Ohio.  It  follows, 
therefore,  that  it  Is  a  matter  of  no  im- 
portance in  this  litigation  that  the  lines  of 
road  now  operated  by  the  Illinois  Central 
Railroad  Company  and  owned  or  leased  by 
that  company  have  their  southern  terminus 
at  the  city  of  New  Orleans,  in  the  state  of 
Louisiana,  and  not  at  the  city  of  Mobile,  in 
the  state  of  Alabama.  The  lines  of  the  Mo- 
bile &  Ohio  and  the  lines  of  the  Illinois  Cen- 
tral now  connect  at  Cairo.  Entire  trains 
may  be  transferred  from  the  lines  of  one 
road  to  the  lines  of  the  other.  Passengers, 
freight,  mall,  and  express  may  pass  from 
Chicago  to  Mobile  by  a  continuous  Journey  by 
rail,  crossing  the  Ohio  at  a  point  near  Its 
mouth  and  near  the  junction  of  the  Ohio 
and  Mississippi  rivers.  The  purpose  of  the 
national  Congress  in  making  the  original 
grants  has  been  attained.  This  view  has 
been  taken  by  the  Supreme  Court  of  the 
United  States  in  the  case  of  Illinois  Central 
Railroad  Co.  v.  State  of  Illinois,  168  U.  S. 
142,  16  Sup.  Ct  1096,  41  L.  Ed.  107.  where  It 
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was  said:  "The  line  of  railroad  communica- 
tion crossing  the  Ohio  river  at  Cairo,  and  of 
which  the  Illinois  Central  Railroad  forms 
part,  has  been  established  by  Congress  as  a 
national  highway  for  the  accommodation  of 
Interstate  commerce  and  of  the  mails  of  the 
United  States,  and  as  such  has  been  recogniz- 
ed and  promoted  by  the  state  of  Illinois. 
This  will  clearly  appear  by  a  brief  recapitu- 
lation of  the  acts  of  Congress  and  the  state 
of  Illinois  on  the  subject  *  *  *  The 
manifest  purpose  of  Congress  was  to  estab- 
lish a  railroad  in  the  center  of  the  con- 
tinent, connecting  the  waters  of  the  Great 
Lakes  with  those  of  the  Gulf  of  Mexico,  for 
the  benefit  of  interstate  commerce  as  well 
as  of  the  military  and  postal  departments  of 
the  government  of  the  United  States." 

It  is  contended  that  notwithstanding  this 
fact,  the  corporation  created  by  this  state 
is,  for  all  purposes  of  local  government,  a 
domestic  corporation,  and  that  as  to  this 
controversy  the  Illinois  Central  stands  exact- 
ly as  if  no  such  purpose  had  ever  been 
entertained  by  Congress;  that  the  question 
of  whether  this  property  now  under  con- 
sideration should  be  taxed  as  appellee  seeks 
to  have  It  taxed  is  a  matter  to  be  determined 
precisely  as  though  the  Illinois  Central  Rail- 
road Company  was  authorized  to  construct 
a  railroad  from  the  mouth  of  the  Ohio  to 
Chicago,  without  any  regard  to  the  transfer 
of  passengers,  freight,  mail,  and  express,  by 
rail,  from  its  southern  terminus  to  points  be- 
yond the  Ohio.  This  view  we  think  entirely 
too  narrow.  It  could  not  reasonably  be  ex- 
pected that  all  traffic  to  the  south  on  this 
road  should  find  destination  north  of  the 
mouth  of  the  Ohio,  and,  while  it  is  true  that 
the  question  of  the  taxation  of  the  company 
is  solely  a  question  for  the  state  of  Illinois, 
it  is  nevertheless  true  that,  in  determining 
what  property  was  needful  for  the  operation 
of  a  road  extending  from  the  northern  part 
of  the  state  to  the  extreme  southern  bound- 
ary, the  Legislature  could  not  but  recognize 
the  necessity  of  some  means  of  passing  and 
repassing  the  Ohio  river,  and  if  the  Legisla- 
ture, accepting,  as  It  did,  the  provisions  of 
the  act  of  Congress,  realized,  as  it  must  have 
done,  the  necessity  of  the  ownership  by  the 
Illinois  Central  Railroad  Company  of  prop- 
erty which  would  enable  its  traffic  to  reach 
the  Ohio  river,  it  would  seem  to  follow  that 
such  property  necessary  for  that  purpose 
would  fall  within  the  provisions  of  the  stat- 
ute providing  for  commutation  of  the  taxes 
or  for  a  substituted  method  of  taxation. 

It  Is  also  urged  that  the  bridge  approach  Is, 
In  law,  a  part  of  the  bridge,  and  many  au- 
thorities are  cited  in  support  of  this  propo- 
sition. It  Is  then  contended  that  the  earn- 
ings of  the  bridge  proper  should  be  so  ap- 
portioned as  that  a  part  thereof  should  be 
treated  as  the  earnings  of  this  approach; 
that  none  of  the  earnings  of  the  bridge  proper 
ate  credited  to  this  approach;  that  as  the  Il- 
linois Central  Railroad  Company  has  not 


elected  to  treat  the  portion  of  the  earnings 
of  the  bridge  proper  which  are,  in  fact,  the 
earnings  of  the  approach  as  a  part  of  the 
earnings  of  its  charter  lines,  appellants  can- 
not say  that  the  approach  in  question  Is  to  be 
regarded  as  a  part  of  the  charter  lines  of  the 
Illinois  Central.  In  other  words,  that  as  the 
company  does  not  pay  taxes  on  the  approach, 
or  money  in  lieu  thereof,  in  the  manner  that 
the  law  requires  it  to  pay  upon  its  charter 
lines,  it  should  be  required  to  pay  taxes  in 
the  method  prescribed  by  the  general  laws  of 
the  state  for  the  taxation  of  railroad  proper- 
ty. The  failure  of  a  taxpayer  to  comply  with 
the  law  hi  reference  to  the  payment  of  his 
taxes  has  nothing  to  do  with  the  determina- 
tion of  the  method  by  which  the  property 
should  be  taxed.  If  the  Illinois  Central  Rail- 
road Company  1b  not  paying  the  proper  per- 
centage of  the  earnings  of  this  approach  into 
the  state  treasury,  it  should  be  required  to 
do  so,  but  its  failure  so  to  do  does  not  alter 
the  law. 

It  is  also  contended  that  under  the  contract 
which  the  Illinois  Central  has  with  the  Mobile 
&  Ohio,  and  under  the  practice  of  the  Illi- 
nois Central  by  which  an  arbitrary  charge  or 
toll  Is  levied  upon  freight  passing  over  the 
bridge,  on  account  of  its  so  passing,  the  bridge, 
including  this  approach,  is,  in  fact,  a  toll 
bridge.  The  contention  further  is  that  under 
its  charter  the  company  has  no  right  to  main- 
tain a  toll  bridge;  that  even  if  this  approach 
might,  under  some  circumstances,  be  exempt 
from  ordinary  taxation,  it  is  not  now  so  ex- 
empt because  It  is  now  devoted  to  a  use  not 
contemplated  by  the  charter.  Attention  is 
called  by  appellee,  in  this  connection,  to  the 
cases  of  In  re  Swlgert,  119  111.  83,  6  N.  E. 
469,  and  Illinois  Central  Railroad  Co.  v.  Peo- 
ple, 119  111.  137,  6  N.  E.  451.  In  those  cases 
the  question  was  whether  a  grain  elevator 
known  as  the  "Cairo  Elevator,"  and  located 
on  ground  owned  by  the  Illinois  Central  Rail- 
road Company  In  the  city  of  Cairo  and  leased 
to  the  firm  of  Halllday  Bros.,  was  exempt  from 
taxation  under  sections  18  and  22  of  the  char- 
ter of  that  company.  The  court  held  that  it 
was  not  so  exempt,  on  the  ground  that  it 
had  no  necessary  connection  with  the  con- 
struction, maintenance,  or  operation  of  the 
company's  road.  The  approach  is  not  In  the 
same  class.  It  is  directly  and  continually 
used  in  the  operation  of  the  lines  of  the  Il- 
linois Central.  It  Is  used  in  the  business  of 
operating  a  railroad,  and  In  no  other  business. 
By  the  sections  of  the  act  of  February  12, 
1855,  above  set  out,  the  Illinois  Central  Rail- 
road Company  was  authorized  to  make  con- 
tracts with  other  roads  by  which  other  roads 
might  use  the  tracks  of  the  Illinois  Central. 
While  it  Is  true  that  If  the  Legislature,  by  an 
act  subsequent  to  the  charter,  empowered  the 
company  to  acquire  and  hold  property  which 
it  was  not  by  the  charter  authorized  to  ac- 
quire and  bold,  such  property  would  not 
come  within  the  charter  exemption,  it  is  also 
true  that,  when  the  lawmakers  by  the  act 
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of  1855  authorized  the  company  to  lease  Its 
tracks  to  other  companies,  a  use  of  the  tracks 
by  another  company  under  such  a  lease  would 
not  be  a  use  for  other  than  railroad  purposes, 
as  was  the  use  of  tbe  elevator.  It  matters  not 
what  name  is  given  to  the  earnings  resulting 
from  the  use  of  the  charter  line  tracks  of  the 
company  by  other  companies,  they  are  still  a 
part  of  "the  gross  or  total  proceeds,  receipts 
or  income  derived  from  said  road  and 
branches." 

It  is  also  insisted  that  this  approach  Is 
taxable  under  tbe  law  as  announced  by  this 
court  in  Illinois  Central  Railroad  Ob.  v. 
Irvin,  72  111.  452.  In  that  case  it  was  held 
that  a  steamboat  owned  by  the  company  for 
tbe  purpose  of  carrying  passengers  and  freight 
between  Cairo,  111.,  and  Columbus,  Ky„  there- 
by making  a  connection  between  the  northern 
terminus  of  the  Mobile  &  Ohio  Railroad  and 
the  southern  terminus  of  the  Illinois  Central 
Railroad,  was  not  exempt  from  taxation  by 
virtue  of  the  provisions  of  the  charter,  on 
the  ground  that  a  steamboat  is  not  railroad 
property,  and  that  the  right  of  carrying  by 
rail,  possessed  by  the  Illinois  Central  Rail- 
road Company  under  its  charter,  does  not  in- 
clude, as  a  necessary  Incident,  the  right  to 
carry  by  water.  It  Is  apparent  that  that  case 
Is  not  In  point.  This  approach  Is  like  unto  a 
switch  track  which  would  carry  the  cars 
of  the  Illinois  Central  Railroad  Company 
from  its  main  track  to  the  wharf  at  tbe  river's 
edge,  and  is  unlike  an  instrumentality  for 
transporting  cars  or  passengers  and  freight 
upon  or  over  the  stream.  In  People  v.  Il- 
linois Central  Railroad  Co.,  215  111.  177,  74 
N,  E.  116,  it  was  held  that  the  property  here 
involved  could  not  be  taxed  by  the  local  as- 
sessor. Whether  it  could  be  taxed  by  the 
state  board  of  equalization  was  not  there  de- 
cided, but  it  was  there  determined  that  this 
approach  was  used  exclusively  for  railroad 
purposes  and  came  within  the  denomination 
"railroad  track."  We  are  satisfied  that  the 
use  which  has  been  made  of  this  approach 
is  not  such  as  would  authorize  us  in  holding 
that  It  was  taxable  by  ordinary  methods,  as 
was  the  case  with  reference  to  the  steamboat 
and  the  elevator. 

The  parties  hereto  agree  that  the  federal 
government  required  the  bridge  in  question  to 
be  built  at  a  height  of  53  feet  above  high-water 
mark  on  the  Ohio  river.  This  requirement 
has  made  necessary  the  expenditure  of  a 
large  sura  of  money  In  the  construction  of 
ihls  approach.  Had  the  bridge  been  con- 
structed on  the  same  grade  as  the  main  tracks 
of  the  charter  lines  of  the  Illinois  Central 
Railroad  Company,  the  only  thing  necessary 
<io  make  the  connection  between  the  rails  on 
•the  bridge  and  such  main  tracks  would  have 
J>een  a  comparatively  Inexpensive  switch  track. 
It  cannot  be  seriously  contended  that  the 
vcreater  expense  of  the  method  necessarily 
pursued  under  regulations  established  by  the 
government  of  the  United  States  In  providing 
n  way  whereby  cars  might  pass  from  the 


main  tracks  of  the  Illinois  Central  Railroad 
Company  on  the  Illinois  shore  to  tbe  tracks  on 
the  west  end  of  the  bridge,  and  from  the 
tracks  on  the  bridge  to  the  main  tracks  of  the 
company  in  Illinois,  would  affect  the  question 
as  to  whether  or  not  the  property  made  use 
of  for  that  purpose  is  exempt  from  ordinary 
taxation.  It  is  to  be  observed  that  no  traffic 
of  any  character  originates  along  this  ap- 
proach, and  that  no  passengers,  freight,  ex- 
press, or  mail  find  a  destination  at  any  point 
which  it  touches.  In  this  respect  it  is  en- 
tirely different  from  an  ordinary  branch  or 
lateral  line.  Chicago  &  Eastern  Illinois  Rail- 
road Co.  v.  Wiltse,  116  111.  449,  6  N.  E.  49. 
Section  1  of  the  charter  vests  the  Illinois 
Central  Railroad  Company  with  the  power  of 
acquiring  and  holding  all  "real  and  person- 
al estate  which  may  be  needful  to  carry  into 
effect  fully  the  purposes  and  objects  of  this 
act"  The  third  section  authorizes  the  com- 
pany to  acquire  land  "for  the  location  of 
depots  and  stopping  stages,  for  the  purpose  of 
constructing  bridges,  dams,  embankments,  ex- 
cavations, station  grounds,  spoil  banks,  turn- 
outs, engine  houses,  shops,  and  other  build- 
ings necessary  for  the  construction,  complet- 
ing, altering,  maintaining,  preserving,  and 
complete  operation  of  said  road."  In  Re 
Swigert,  supra,  it  was  said  that  the  enumera- 
tion In  this  charter  of  property  that  may  be 
acquired  by  the  corporation  "doubtless  in- 
cludes the  road,  with  all  necessary  switches 
and  turn-outs." 

In  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.  v.  Baltimore  &  Ohio  &  Chicago 
Railroad  Co.,  149  111.  272,  87  N.  E.  91,  the 
appellee  sought  in  the  county  court  to  con- 
demn a  strip  of  land  for  the  purpose  of  con- 
necting its  tracks  with  the  tracks  of  tbe 
Chicago,  Rock  Island  &  Pacific  Railway 
Company.  It  was  there  contended  that  the 
petitioner  was  without  the  power  to  con- 
demn, for  the  reason  that  the  connection 
which  it  proposed  to  make  was  either  a 
branch  line  or  a  relocation  of  tbe  main  line, 
but  It  was  held  that  the  proposed  connec- 
tion, which  was  not  over  800  feet  in  length, 
was  not  a  branch  road  and  was  not  a  relo- 
cation of  the  main  line,  but  that  it  was  a 
side  track  needful  for  the  operation  of  the 
main  line;  and  It  was  further  said  that 
"the  grant  of  power  to  locate  and  construct 
a  railway  carries  with  it  the  right  to  con- 
struct turn-outs,  sidings,  and  such  conveni- 
ences as  are  usual  In  the  necessary  opera- 
tion of  the  road,"  and  that  the  act  of  1872, 
"while  requiring  the  persons  Incorporating 
the  company  to  name  the  places  from  which 
and  to  which  It  is  intended  to  construct  the 
proposed  railway,  lays  down  no  limitation  as 
to  the  places  where  such  switches,  side 
tracks,  or  turn-outs  are  to  be  constructed." 

We  conclude,  upon  consideration  of  the 
fact  that  the  act  creating  the  Illinois  Cen- 
tral Railroad  Company  was  passed.  In  part, 
for  the  purpose  of  carrying  out  the  object 
of  the  national  Congress  as  expressed  hi 
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the  act  of  Congress  approved  September  20, 
1800,  upon  consideration  of  the  various  pro- 
visions of  the  charter  of  that  company,  and 
upon  consideration  of  the  language  used 
and  the  conclusions  reached  by  this  court 
In  the  two  cases  last  referred  to,  that  it  la 
clear  and  certain  that  power  to  acquire  and 
construct  this  approach  for  the  purpose  of 
connecting  the  main  tracks  of  the  charter 
lines  of  the  Illinois  Central  Railroad  Com- 
pany in  Illinois  with  the  tracks  upon  the 
bridge  over  the  Ohio  at  the  east  line  of  the 
state  was  granted  by  the  charter  to  the 
company,  and  that  the  approach  is  there- 
fore within  the  exemption  created  by  sec- 
tions 18  and  22,  supra.  Tills  approach  must 
be  regarded  as  a  switch  or  side-track  "need- 
ful to  carry  into  effect  fully  the  purposes  and 
objects"  of  the  act,  and  not  as  a  branch  or 
lateral  railroad. 

The  question  whether  the  sections  of  the 
charter  providing  for  the  commutation  of 
the  taxes  of  the  Illinois  Central  Railroad 
Company  or  for  substituted  taxation  of  its 
property  should  be  liberally  or  strictly  con- 
strued has  been  much  discussed.  We  find  it 
unnecessary  to  determine  that  question,  for 
the  reason  that  in  our  view  the  property 
involved  in  this  litigation  comes  clearly  with- 
in that  class  of  property  exempted  from 
ordinary  taxation  by  the  charter,  whether 
the  sections  in  question  be  liberally  or  strict- 
ly construed. 

It  is  also  urged  that  long  prior  to  the  con- 
struction of  this  approach  the  power  of  the 
Illinois  Central  Railroad  Company  to  con- 
demn lands  for  the  purpose  for  which  this 
approach  is  used  had  been  exhausted,  and 
that,  as  It  could  not  acquire  this  property 
by  condemnation,  it  could  not  acquire  It  for 
the  purposes  contemplated  by  its  charter, 
and  therefore  could  not  hold  it  free  from 
such  taxation  as  Is  imposed  by  the  general 
law.  The  power  to  acquire  land  by  con- 
demnation for  side  or  switch  tracks,  such 
as  this,  Is  not  exhausted  by  an  apparent 
completion  of  the  road,  but  may  be  exercised 
as  other  or  additional  conveniences  of  this 
character  may  become  needful  or  requisite 
for  the  operation  of  the  railroad.  Chicago, 
Burlington  &  Qulncy  Railroad  Co.  v.  Wilson, 
17  I1L  123.  The  power  to  acquire  land  for 
switch  or  side  tracks  "Is  a  continuing  power, 
which  may  be  exercised  from  time  to  time 
as  the  needs  of  the  company  may  require." 
Chicago  &  Western  Indiana  Railroad  Co.  v. 
Illinois  Central  Railroad  Co.,  118  111.  166. 
Whether  the  approach  is,  in  law,  a  part  of 
the  bridge,  so  as  to  draw  to  Itself  a  portion 
of  the  earnings  of  the  bridge  proper  which 
are  now  not  credited  to  the  approach  or  to 
the  charter  lines  in  Illinois,  is  not  for  our 
consideration  or  determination  in  this  suit 

The  Judgment  of  the  circuit  court  will 
be  reversed  and  the  cause  will  be  remanded, 
with  directions'  to  overrule  the  demurrer  to 
the  answer. 

.  Reversed  and  remanded,  with  directions. 


(280  111.  68.) 
CHICAGO  CITY  RY.  CO.  v.  STRONG. 
(Supreme  Court  of  Illinois.   Oct.  23,  1007.) 

1.  Street  Railboads—  Injuries  to  Person 
oh  Track — Evidence. 

Evidence  in  an  action  for  the  death  of 
plaintiff's  intestate,  a  boy  six  years  old,  who 
was  killed  by  a  street  car,  held  not  to  warrant 
a  peremptory  instruction  for  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  51  251-257.] 

2.  Witnesses— Cboss- Examination— Scope. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, a  boy  six  years  old,  who  was  killed  by 
being  run  over  by  a  street  car,  plaintiff,  who 
had  not  been  asked  any  Question,  on  his  direct 
examination,  in  regard  to  the  accident,  stated  on 
cross-examination  that  he  had  beard  there  were 
other  boys  on  the  street  at  the  time  and  had 
learned  the  name  of  one.  Held,  that  an  objec- 
tion was  properly  sustained  to  a  further  ques- 
tion as  to  that  boy's  name. 
8.  Appeal  —  Review— Harmless  Error— Re- 
marks or  Counsel. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate by  being  run  over  by  a  street  car,  pre- 
vious to  the  amendment  of  1903  raising  the  limit 
of  recovery,  plaintiff's  counsel  hi  his  argument 
stated  this  change  to  the  jury,  and  on  objec- 
tion made  a  colloquy  between  counsel  occurred, 
wherein  plaintiff's  counsel  stated  that  that  law, 
like  every  other  law,  was  expanding  and  being 
made  more  sensible.  Held  that,  though  the  al- 
lusion to  the  change  of  law  was  improper,  coun- 
sel's remarks  were  not  of  such  a  prejudicial 
character  as  to  require  a  reversal. 

4.  Same. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate, who  was  killed  by  being  run  over  by  a 
street  car,  plaintiff's  counsel,  in  his  argument, 
in  referring  to  certain  evidence,  said:  "Some 
of  this  is  made  for  you,  Mr.  R,  You  are  a 
motorman.  A  whole  lot  of  this  stuff  is  for  you." 
Defendant's  counsel  objected  to  the  addressing 
of  a  juror  by  name,  which  objection  was  sus- 
tained. Held,  that  counsel's  remarks  were  not 
of  such  a  prejudicial  character  as  to  require 
a  reversal. 

5.  Same — Discretion  or  Court. 

Reliance  must  be  placed  in  the  sound  judg- 
ment and  discretion  of  the  trial  court  in  con- 
trolling the  conduct  of  counsel  and  the  scope 
and  character  of  their  argument,  and,  unless  it 
satisfactorily  appears  that  there  has  been  an 
abuse  of  this  discretion,  a  court  of  review  will 
not  interfere. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  f  8847.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  A.  H.  Frost,  Judge. 

Action  by  Joseph  H.  Strong,  administrator 
of  the  estate  of  his  minor  son,  against  the 
Chicago  City  Railway  Company.  From  a 
Judgment  of  the  Appellate  Court,  First  Dis- 
trict (129  111.  App.  511),  affirming  a  Judgment 
of  the  superior  court  for  plaintiff,  defendant 
appeals.  Affirmed. 

William  J.  Hynea,  Samuel  S.  Page,  and  O. 
Le  Roy  Brown  (Mason  B.  Starring,  of  coun- 
sel), for  appellant  James  O.  McShane,  for 
appellee. 

DUNN,  J.  This  Is  an  action  on  the  case 
to  recover  damages  for  the  death  of  appel- 
lee's intestate,  a  boy  between  six  and  seven 
years  old,  who  was  killed  by  being  run  over 
by  a  car  on  appellant's  street  railway  track. 
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A  Judgment  for  plaintiff  has  been  affirmed  by 
the  Appellate  Court,  and  the  appellant  pros- 
ecutes this  further  appeal.  The  errors  urged 
for  reversal  are  the  overruling  of  a  motion  to 
find  the  defendant  not  guilty,  sustaining  ob- 
jections to  questions  asked  by  defendant  of 
one  of  plaintiff's  witnesses  on  cross-examina- 
tion, and  improper  remarks  by  plaintiff's  at- 
torney in  his  argument  to  the  Jury. 

The  train  by  which  the  deceased  was  killed 
consisted  of  two  cinder  cars  and  a  motor  car, 
and  was  backing  north  on  the  south-bound 
track;  the  motor  car  being  on  the  south 
end  of  the  «raln.  Just  before  the  accident 
the  trolley  came  off  the  wire  and  there  was 
a  brief  stop,  during  which  the  conductor 
climbed  up  on  the  motor  car  and  fixed  the 
trolley  rope,  which  had  broken.  No  one  was 
on  the  north  end  of  the  train  to  give  warning 
to  pedestrians  using  the  street  There  was 
evidence  tending  to  show  that  the  deceased 
started  to  cross  the  tracks  north  of  the  train 
while  it  was  standing  still ;  that  he  was  be- 
tween the  rails  in  the  act  of  crossing  when 
the  train  was  started;  that  neither  the  mo- 
torman  nor  conductor,  from  their  positions 
at  the  time,  could  see  him  or  know  whether 
or  not  the  track  was  clear;  and  that  the 
train  was  started  without  warning  of  any 
kind.  It  was  not  error  to  refuse  the  peremp- 
tory instruction. 

The  father  of  the  deceased,  in  answer  to 
the  defendant's  question  on  cross-examination, 
stated  that  he  had  heard  there  were  other 
boys  on  the  street  at  the  time  of  the  ac- 
cident and  bad  learned  the  name  of  one.  An 
objection  was  sustained  to  a  question  as  to 
that  boy's  name,  and  this  ruling  is  assigned 
as  error.  The  witness  was  not  present  at  the 
time  of  the  accident,  and  no  question  v/as  put 
to  him,  on  his  direct  examination,  in  regard 
to  It.  What  he  had  heard  about  the  accident 
after  Its  occurrence  was  hearsay.  The  ques- 
tion was  not  within  the  scope  of  proper  cross- 
examination,  and  the  objection  to  It  was 
properly  sustained. 

The  accident  occurred  in  October,  1902,  be- 
fore the  amendment  of  1903  raising  the  limit 
of  recovery  from  $5,000  to  $10,000.  In  the 
course  of  his  closing  argument  to  the  Jury 
counsel  for  appellee  stated  this  change  to 
the  Jury,  and,  upon  objection  made,  a  col- 
loquy between  counsel  occurred,  In  which  ap- 
pellee's counsel  stated:  "And  that  law,  like 
every  other  law,  Is  expanding  and  being  made 
more  sensible  every  day."  Appellee's  counsel, 
In  referring  to  a  certain  phase  qf  the  evi- 
dence, said:  "Some  of  this  was  made  for 
you,  Mr.  Russell.  You  are  a  motorman. 
A  whole  lot  of  this  stuff  Is  for  you."  Ap- 
pellant's counsel  objected  to  the  addressing 
of  a  Juror  by  name,  and  the  court  sustained 
the  objection.  Other  statements  made  In  the 
argument  were  also  objected  to. 

The  allusion  to  the  change  of  law  raising 
the  limit  of  damages  recoverable  should  not 
have  been  made ;  but,  while  It  was  improper, 
It  does  not  appear  that  any  of  the  remarks 


complained  of  were  of  such  a  prejudicial 
character  as  to  require  Interference  on  our 
part.  Rrlef  extracts,  only,  from  the  addresses 
of  counsel  on  either  side,  appear  In  the  record. 
It  was  the  duty  of  the  trial  Judge  to  pre- 
vent Improper  conduct  on  the  part  of  counsel 
and  the  use  of  unfair  means  to  obtain  a  ver- 
dict. Reliance  must  be  placed,  to  a  great 
extent,  in  bis  sound  Judgment  and  discretion 
in  controlling  the  conduct  of  counsel  and  the 
scope  and  character  of  their  arguments  to  the 
jury.  Being  present  at  the  trial  and  cogni- 
zant of  all  that  occurred,  he  had  a  much 
better  opportunity  than  we  have  to  determine 
whether  the  defendant  was  prejudiced  by 
anything  that  was  said  there.  Unless  it  sat- 
isfactorily appears  from  the  record  that  he 
has  abused  his  discretion  in  this  regard,  a 
court  of  review  will  not  Interfere.  North 
Chicago  Street  Railway  Co.  v.  Cotton,  140  111. 
486,  29  N.  E.  899;  Lake  Erie  &  Western 
Railroad  Co.  v.  Mlddleton,  142  111.  550,  32  N. 
E.  453. 

We  cannot  say  that  the  court  committed 
error  In  refusing  to  grant  a  new  trial  because 
of  the  misconduct  of  counsel. 

Judgment  affirmed. 

(229  III.  540) 

TEMBY  V.  WILLIAM  BRUNT  POTTERY 
CO. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Depositions  —  Signature  —  Authentica- 
tion. ... 

Where  a  commission  to  take  depositions  is 
directed  to  a  competent  person,  he  derives  his 
authority  from  the  commission,  and  because  he 
is  described  therein  as  a  notary  public  does  not 
render  necessary  the  affixing  of  a  certificate  of 
his  official  character  to  the  depositions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Depositions,  §§  191-196.] 

2.  Principal  and  Agent— Compensation  or 
Agent— Co  ntb  act. 

Under  a  contract  with  an  agent  that  no  com- 
missions are  to  be  paid  on  orders  not  shipped, 
and  that  the  acceptance  of  orders  is  at  the 
discretion  of  the  principal,  the  agent  cannot  col- 
lect compensation  for  orders  not  accepted. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent,  §8  216-223.] 

Error  to  Appellate  Court,  First  District, 
on  Writ  of  Error  to  Superior  Court,  Cook 
County;  M.  Kavanagh,  Judge. 

Bill  by  the  William  Brunt  Pottery  Com- 
pany against  Gwynne  M.  Temby.  From  a 
judgment  of  the  Appellate  Court  for  the 
First  District  (127  111.  App.  441),  affirming  a 
decree  for  complainant,  defendant  brings 
error.  Affirmed. 

Henry  W.  Prouty  and  Aaron  O.  Harford, 
for  plaintiff  In  error.  William  J.  Pringle 
and  Edwin  Terwilllger,  Jr.,  for  defendant  in 
error. 

CARTWRIGHT,  J.  Gwynne  M.  Temby, 
plaintiff  in  error,  commenced  a  suit  in  as- 
sumpsit in  the  circuit  court  of  Cook  county 
against  the  William  Brunt  Pottery  Company, 
defendant  in  error,  a  corporation  engaged  In 
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the  manufacture  of  pottery  at  East  Liver- 
pool, Ohio,  and  the  summons  was  returned 
by  the  sheriff  with  an  Indorsement  thereon 
of  service  on  said  company  "by  delivering  a 
copy  thereof  to  Courtland  A.  Saunders,  agent 
of  said  corporation,  this  29th  day  of  August, 
1903,  the  president  of  said  corporation  not 
found  in  my  county."  Saunders  was  not  an 
agent  of  the  pottery  company.  He  took  or- 
ders for  goods  for  It  in  Indian  Territory, 
Oklahoma,  Texas,  and  Kansas,  for  which  he 
received  commissions.  He  had  no  authority 
to  fix  prices,  collect  accounts,  or  transact 
any  other  business  for  the  company,  and  at 
the  time  of  the  alleged  service  was  In  Chi- 
cago during  his  vacation,  on  a  pleasure  trip, 
at  the  Invitation  of  Temby.  When  the  dep- 
uty sheriff  offered  him  a  copy  of  the  sum- 
mons, he  refused  to  receive  it  and  told  the 
officer  that  be  had  nothing  to  do  with  the 
William  Brunt  Pottery  Company.  A  week 
afterward  he  went  back  to  Kansas  and  never 
notified  the  company  of  the  suit.  The  com- 
pany had  no  knowledge  of  the  suit  from  any 
other  source,  and  was  defaulted,  and  judg- 
ment was  entered  against  It  on  September 
29,  1903,  for  $1,859.75  and  costs.  An  ex- 
ecution was  Issued,  and,  no  property  being 
found,  it  was  returned  accordingly.  A  pro- 
ceeding In  garnishment  was  begun  against 
various  persons  and  corporations  for  the 
purpose  of  collecting  the  judgment.  The 
company  then  learned  of  the  existence  of  the 
judgment  and  filed  Its  bill  in  the  superior 
court  of  Cook  county  to  enjoin  the  prosecu- 
tion of  the  garnishment  suit  and  the  collec- 
tion of  the  judgment,  on  the  grounds  that 
Saunders  was  not  the  agent  of  the  company, 
and  that  It  was  not  indebted  to  Temby  in 
any  manner  or  to  any  amount,  at  the  time 
of  the  judgment  or  afterward.  Temby  and 
the  sheriff  were  made  defendants  and  an- 
swered the  bill,  denying  the  averments  that 
Saunders  was  not  an  agent  of  the  company 
and  that  It  was  not  indebted  to  Temby. 
There  was  a  hearing,  at  which  the  superior 
court  entered  an  interlocutory  decree  finding 
that  the  return  of  the  summons  was  false; 
that  Saunders  was  not  an  agent  of  the  com- 
pany; and  that  It  had  no  knowledge  of  the 
pendency  of  the  suit,  and  referring  the  cause 
to  a  master  in  chancery  to  take  proof  wheth- 
er there  was  anything  due  Temby  and  to  re- 
port his  conclusions.  The  master  reported 
that  there  was  nothing  due,  and  the  cause 
was  then  heard  on  exceptions  to  the  master's 
report,  which  were  overruled,  and  a  decree 
was  entered  in  accordance  with  the  prayer 
of  the  bill.  Temby  sued  out  a  writ  of  error 
from  the  Appellate  Court  for  the  First  Dis- 
trict, and  the  decree  was  affirmed  by  the 
branch  of  that  court  Temby  then  sued  out 
a  writ  of  error  from  this  court  to  review  the 
judgment  of  the  Appellate  Court 

At  the  hearing  before  the  master  the  de- 
fendant Temby  objected  to  the  admission  in 
evidence  of  depositions  taken  on  behalf  of 
the  complainant  on  the  grounds  that  they 
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contained  no  evidence  that  the  witnesses  were 
examined  under  oath,  and  that  they  were 
certified  to  by  George  E.  Davidson  as  a  com- 
missioner purporting  to  act  as  a  notary  pub- 
lic of  Columbiana  county,  Ohio;  but  the 
certificate  was  not  under  his  notarial  seal, 
and  he  failed  to  return  with  the  depositions 
a  certificate  of  his  official  character  as  a  no- 
tary public  The  depositions  were  received 
In  evidence,  and  the  court  sustained  the  mas- 
ter In  considering  them.  They  were  taken 
by  virtue  of  a  commission  issued  out  of 
the  superior  court  to  George  E.  Davidson, 
who  was  described  as  a  notary  public  and 
was  thereby  authorized  to  take  and  return 
them  to  the  court  He  derived  his  authority 
from  the  commission,  and  it  Is  immaterial 
that  he  was  also  described  as  a  notary  pub- 
lic. It  is  not  necessary  that  a  commissioner 
should  hold  any  office,  and  a  commission 
may  be  directed  to  any  competent  and  dis- 
interested person.  The  person  to  whom  a 
commission  to  take  depositions  Is  issued 
need  only  be  designated  by  his  name,  or 
he  may  be  designated  by  the  office  which  he 
holds,  and  in  either  case  he  obtains  his  au- 
thority from  the  commission.  Brown  v. 
Luehrs,  79  111.  575.  The  addition  of  the  de- 
scription to  the  name  of  the  commissioner  did 
not  add  to  or  detract  from  his  authority,  and 
no  certificate  was  necessary.  Kendall  v. 
Llmberg,  69  111.  855.  The  certificate  showed 
that  the  witnesses  were  sworn  and  examined 
under  oath,  and  the  objections  were  proper- 
ly overruled. 

Temby  was  employed  by  the  complainant 
under  a  written  contract  signed  by  the  par- 
ties, which  fixed  the  prices  of  certain  pack- 
ages or  assortments  of  pottery  and  the  com- 
missions for  the  sales,  and  it  contained  these 
provisions:  "Commissions  paid  on  the  first 
of  each  month  for  all  orders  shipped.  No 
commissions  paid  on  orders  not  shipped  or 
on  uncollectible  accounts.  All  orders  guar- 
anteed genuine,  and  acceptance  of  orders  at 
the  discretion  of  the  William  Brunt  Pottery 
Company."  The  goods  were  to  be  sold  in 
Oklahoma,  Indian  Territory,  Kansas,  and 
Texas,  and  Temby  operated  under  the  con- 
tract taking  orders  through  himself  and  oth- 
er agents,  for  about  six  months,  when  he  was 
notified  by  the  complainant  that  the  relation 
was  terminated.  The  grounds  alleged  were 
that  the  complainant  received  complaints  of 
misrepresentations  to  customers  and  unfair 
means  to  secure  orders,  and  was  not  satisfied 
with  the  credit  of  many  persons  from  whom 
orders  were  taken.  The  complainant  receiv- 
ed orders  that  it  did  not  accept  or  ship  be- 
cause dissatisfied  with  the  credit  of  the  par- 
ties ordering-  the  goods,  and  some  orders 
were  repudiated  by  the  persons  giving  the 
orders,  and  some  accounts  were  uncollectible. 
Temby  was  paid  all  that  was  due  him  for 
commissions  on  orders  which  were  accepted 
and  shipped  and  which  proved  to  be  collect- 
ible. There  Is  nothing  tending  to  prove  bad 
faith  on  the  part  of  complainant  and,  if  the 
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true  construction  of  the  contract  is  that  the 
acceptance  of  orders  was  to  be  at  the  dis- 
cretion of  complainant,  there  was  nothing  due 
Temby.  We  do  not  see  how  there  can  be 
any  doubt  that  under  the  terms  of  the  con- 
tract complainant  was  authorized  to  reject, 
in  its  discretion,  any  order,  whether  the  cred- 
it of  the  party  ordering  would  have  satisfied 
some  other  person  or  not  Surely  it  was  not 
the  Intention  of  the  complainant  in  making 
the  contract  that  It  should  pay  commissions 
on  orders  not  accepted  or  shipped,  upon  proof 
that  some  one  else  would  have  taken  the 
risk  and  shipped  the  goods.  There  was  no 
rule  of  law  which  would  prevent  Temby  from 
making  a  contract  leaving  the  acceptance  of 
orders  to  the  discretion  of  the  complainant 
if  he  saw  fit  to  do  so,  and  the  proper  function 
of  courts  Is  to  enforce  contracts  as  made  if 
they  do  not  conflict  with  some  rule  of  law. 
The  contract  fixes  no  standard,  other  than 
the  discretion  of  the  complainant,  for  ac- 
ceptance of  orders,  from  which  a  court  or 
jury  or  any  one  else  would  be  authorized  to 
say  that  the  complainant  ought  to  have  been 
satisfied  with  any  order  which  it  rejected. 

In  the  case  of  Goodrich  v.  Van  Nortwick, 
43  111.  445,  it  was  held  that  the  question 
whether  a  fanning  mill  suited  Van  Nortwick 
did  not  depend  upon  the  opinion  or  judgment 
of  other  persons,  and  that  having  reserved, 
by  his  contract,  the  right  to  return  the  mill 
if  it  did  not  suit  him,  he  could  not  be  pre- 
vented from  exercising  such  right  according 
to  the  contract  The  same  doctrine  was  held 
in  Kendall  v.  West,  196  111.  221,  63  N.  E. 
683,  89  Am.  St  Rep.  317. 

In  the  case  of  Keeler  v.  Clifford,  165  111. 
544,  46  N.  E.  248,  Keeler  was  to  pay  $5,000 
for  removing  and  leveling  dirt  and  pay- 
ments of  $1,000  each  were  to  be  made  when 
one-fourth,  one-half,  and  three-fourths  of  the 
work  should  be  done  by  Clifford.  Keeler 
refused  to  make  payment  as  provided  by 
the  contract  and  it  was  held  that  the  con- 
tract was  severable,  that  a  failure  to  make 
the  payments  justified  Clifford  in  abandon- 
ing the  contract,  and  that  he  was  entitled  to 
recover  for  the  work  done  pro  tanto  at  the 
contract  price.  When  the  whole  work  should 
be  completed,  Keeler  was  to  pay  the  unpaid 
portion  of  the  $5,000.  and  all  of  the  grading 
was  to  be  done  to  his  satisfaction.  There  is 
nothing  to  indicate  that  Keeler  expressed 
any  dissatisfaction  as  the  work  progressed, 
and  the  court  said  that  in  the  nature  of 
things  It  would  rarely  happen  that  a  contract 
abandoned  or  uncompleted  by  one  party 
would  be  fulfilled  to  the  satisfaction  of  the 
other  party. 

In  the  case  of  Union  League  Club  v.  Bly- 
myer  Ice  Machine  Co.,  204  111.  117,  68  N.  E. 
409,  there  was  no  provision  that  the  club 
was  to  have  the  option  not  to  accept  and  pay 
for  the  refrigerating  machine  unless  it  suit- 
ed the  club,  and  the  case  was  distinguished 
from  Goodrich  v.  Van  Nortwick,  supra,  and 
Low  v.  Pardee,  48  lit  466,  on  that  ground. 


The  court  said  (page  125  of  204  111.,  page  412 
of  68  N.  E.) :  "On  the  contrary,  the  club  was 
to  pay  for  the  machine  if  It  fulfilled  the 
guaranties,  and  if  for  any  cause  other  than 
the  nonfulfillment  of  the  guaranties  the  ma- 
chine was  unsatisfactory,  the  club  had  a  cer- 
tain option.  The  very  fact  that  there  was  to 
be  some  other  cause  than  the  nonfulfillment 
of  the  guaranties  shows  that  the  club  did 
not  have  an  arbitrary  option  to  reject  the 
machine.  *  *  *  It  was  the  duty  of  the 
club  to  show  what  the  cause  was  which  was 
claimed  by  it  to  establish  the  unsatisfactory 
character  of  the  machine."  It  was  then  said 
that  there  are  authorities  holding  certain 
doctrines  relating  to  cases  where  one  party 
agrees  to  do  a  thing  to  the  satisfaction  of 
another,  but  the  decision  then  proceeded  upon 
the  admission  that  the  club  had  an  option 
to  be  exercised  according  to  its  own  judg- 
ment and  the  decision  was  against  the  club 
on  the  ground  that  It  kept  and  used  the  ma- 
chine for  so  long  that  it  was  bound  to  pay 
for  it  The  final  conclusion  was  that  the  cor- 
rect Interpretation  of  the  contract  did  not 
give  to  the  club  an  option  to  reject  the  ma- 
chine if  not  suited  with  It 

This  is  not  a  case  where  material  has  been 
furnished  or  work  done  under  an  executed 
contract,  the  benefits  of  which  have  been 
received  and  retained  by  a  party  refusing  to 
make  payment 

The  judgment  of  the  Appellate  Court  Ib 
affirmed. 

Judgment  affirmed. 

(230  111.  19) 

HILL  v.  SIFFERMANN. 
(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

L  Appeal— Review— Matters  Not  Pleaded. 

In  a  suit  to  subject  land,  conveyed  by  a 
husband  to  his  wife,  to  the  satisfaction  of  an 
execution  against  the  husband,  a  defense  that 
the  land  was  conveyed  to  the  wife  as  a  pre- 
ferred creditor  cannot  be  interposed  on  appeal 
where  not  pleaded. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §S  1053,  1079.] 

2.  Same— Bbiefs— Failure  to  Urge  Defense 
—Waives. 

A  ground  for  reversal  not  urged  in  brief  or 
argument  is  waived. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  §§  4256-4261.] 

Appeal  from  appellate  Court  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Joseph  E.  Gary,  Judge. 

Bill  by  Alois  Slffermann  against  Minna 
Hill,  in  aid  of  an  execution.  From  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  reversing  a  decree  for  defendant  she 
appeals  on  a  certificate  of  importance.  Af- 
firmed. 

On  December  19,  1904,  appellee  filed  in  tbe 
superior  court  of  Cook  county,  against  Minna 
Hill  and  Charles  J.  Hill,  her  husband,  a  bill 
in  aid  of  an  execution  issued  upon  a  judg- 
ment recovered  in  the  circuit  court  of  that 
county  on  January  10, 1899,  against  the  hus- 
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band,  for  $434.30  and  costs.  The  bill  alleged, 
among  other  things,  that  prior  to  the  date  of 
the  judgment  Charles  J.  Hill  had  been  the 
owner  of  certain  described  property  on  Her- 
mitage avenue,  in  Chicago,  I1L ;  that  on  May 
25,  1888,  and  after  the  indebtedness  had  been 
incurred  upon  which  the  judgment  was  based. 
Hill  and  wife  conveyed  the  premises  to  Felix 
Babbage,  who  on  the  same  day,  without  con- 
sideration, conveyed  the  same  to  the  wife; 
and  that  this  was  done  for  the  purpose  of 
defrauding  appellee.  The  defendants  an- 
swered the  bill,  and  a  replication  was  filed. 
The  cause  was  then  referred  to  a  master,  who 
heard  the  evidence,  from  which  it  appears 
that  Minna  Hill  was  married  to  Charles  J. 
Hill  in  1882 ;  that  at  an  earlier  time  she  had 
been  the  wife  of  Jacob  Koenlg,  who  departed 
this  life  in  1880;  that  from  Koenig's  estate 
she  received  the  sum  of  $3,000,  and  after  her 
marriage  to  Hill,  and  in  1884  or  1885,  she 
loaned  him  $500  of  this  money,  which  was  to 
be  repaid,  with  interest,  in  one  year,  and  was 
to  be  used  in  conducting  a  meat  market.  Hill 
paid  but  one  year's  interest  and  never  re- 
paid the  principal  in  cash.  No  note  or  written 
memorandum  was  given  to  evidence  this  in- 
debtedness. Hill's  meat  market  was  carried 
on  at  the  corner  of  O'Brien  and  Jefferson 
streets,  In  the  city  of  Chicago.  About  the 
year  1886  the  realty  at  that  number  was  pur- 
chased by  him  for  $6,250,  which  was  paid  as 
follows:  $2,500  in  cash,  delivered  to  Charles 
J.  Hill  by  his  wife  and  paid  by  him  to  the 
vendor ;  $250  by  the  personal  note  of  Charles 
J.  Hill;  and  S3.500  borrowed  upon  note  se- 
cured by  mortgage  on  the  real  estate  pur- 
chased. The  $2,500  in  cash  was  the  balance  of 
the  money  received  by  Mrs.  Hill  from  the  es- 
tate of  her  former  husband.  The  title  to 
this  property  was  taken  in  the  name  of 
Charles  J.  Hill,  and  so  remained  until  1893. 
During  that  period  Hill  engaged  in  the  meat 
business  on  the  premises  and  reduced  the 
principal  of  the  mortgage  indebtedness  $500. 
In  that  year  this  property  was  sold  for  $12.- 
000.  Of  the  proceeds,  $3,000  was  used  in 
paying  off  the  mortgage  indebtedness,  and 
•the  balance  ($9,000)  was  deposited  in  bank  to 
the  credit  of  Charles  J.  Hill.  Within  a 
month  thereafter  the  property  in  question  In 
this  suit,  located  on  Hermitage  avenue,  was 
purchased  for  $4,750  and  paid  for  with  a 
part  of  the  money  so  deposited  in  bank,  and 
the  title  to  the  property  was  taken  In  the 
name  of  Charles  J.  Hill.  That  real  estate 
was  improved  by  a  residence  building,  con- 
sisting of  two  "flats,"  one  of  which  was  oc- 
cupied by  the  Hill  family  as  a  home,  and  the 
other  was  rented.  Mrs.  Hill  testified  that  her 
husband  agreed  with  her,  at  the  time  the  prop- 
erty at  O'Brien  and  Jefferson  streets  was  sold, 
that  she  should  select  a  home  to  cost  not  to  ex- 
ceed $5,000,  the  title  to  be  in  his  name ;  that 
he  should  attend  to  the  payment  of  the  taxes, 
but  that  the  property  should  be  deeded  to  her 
at  any  time  on  her  request.  She  testified 
that  he  agreed  to  pay  the  taxes,  "and  I  kept 


the  rent  and  used  it  in  the  family ;  that  was 
the  understanding  at  the  time  when  the  prop- 
erty was  bought  in  Mr.  Hill's  name,  because 
my  health  was  very  poor  at  that  time,  and  I 
wanted  to  save  the  trouble  of  my  going  down 
and  paying  the  taxes,  and  different  things  of 
that  kind,  so  I  trusted  it  in  his  name." 

Charles  J.  Hill  became  Insolvent  In  1898. 
Some  time  previous  to  his  failure  the  Her- 
mitage avenue  property  was  sold  for  taxes. 
Mrs.  Hill  testified  that  she  discovered  this 
fact  In  May,  1898,  and  tben  insisted  that  the 
title  to  the  home  should  be  placed  in  her 
name,  and  that  at  this  time,  on  account  of 
her  Insistence,  the  property  was  deeded  to 
Babbage  and  by  Babbage  to  her.  Except  In 
collecting  the  rents  arising  from  the  flat,  as 
above  stated,  all  the  business  with  reference 
to  the  real  estate  held  in  the  name  of  the 
husband,  down  to  the  time  when  the  Her- 
mitage avenue  property  was  deeded  to  the 
wife,  was  conducted  by  Charles  J.  Hill  and 
In  his  name.  Appellee  and  Charles  J.  Hill 
had  been  acquainted  for  years.  Hill  testi- 
fied that  Siffermann  advised  him  in  his  busi- 
ness affairs,  and  that  they  met  very  frequent- 
ly, generally  as  often  as  twice  a  week that 
appellee  knew  all  about  the  sale  of  the  first 
piece  of  property  and  of  the  purchase  of  the 
other  realty  and  knew  who  furnished  the 
money  for  this  last  purchase.  Appellee  de- 
nied that  he  knew  anything  about  any  of  the 
wife's  money  having  been  csed  for  the  pur- 
chase of  the  property  Involved  In  this  suit 
Hill  stated  that  appellee  understood  that  the 
Hermitage  avenue  property  was  his  (Hill's) 
"to  a  certain  extent  He  knew  that  we  sold  the 
Jefferson  street  property,  and  by  that  he 
thought  the  property  was  mine  there  on  Her- 
mitage. •  *  •  He  knew  that  I  lived  on  this 
property  and  owned  the  property ;  that  is,  he 
Imagined  I  owned  it"  Charles  J.  Hill  fur- 
ther stated  that  he  did  not  know  that  he  told 
the  appellee  whose  name  that  property  was 
in  or  whose  money  went  Into  it. 

Appellee  loaned  Charles  J.  Hill  $300  in 
1894,  and  $100  on  August  18, 1898,  in  each  in- 
stance taking  a  promissory  note,  in  which 
was  embodied  a  warrant  of  attorney  author- 
izing the  holder  of  the  note  to  confess  judg- 
ment thereon,  and  both  of  these  notes  were 
merged  in  the  judgment,  satisfaction  of  which 
is  desired  by  appellee.  Siffermann  testified 
that  about  the -lime  the  first  loan  was  made 
he  said  to  Charles  J.  Hill,  "Now,  I  waut  you 
to  be  straight  and  square  with  me,"  aud  that 
Hill  replied,  "I  will,"  when  appellee  said, 
"In  case  anything  happens  let  me  know,  so  I 
will  record  my  judgment  notes,"  and  that 
Hill  then  said,  "As  sure  as  my  name  is 
Charlie  Hill  I  will  never  assign  my  property 
to  my  wife  or  anybody  else."  Appellee  fur- 
ther testified  that  just  after  the  Hermitage 
avenue  property  was  purchased,  and  before 
the  judgment  notes  were  given,  Charles  J. 
Hill  stated  to  the  appellee  that  he  owned  the 
property  last  mentioned.  Charles  J.  Hill 
denied  these  conversations,  and  Mrs.  Hill 
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testified  that  she  never  knew  anything  about 
her  husband's  business  or  bis  creditors  after 
tbe  purchase  of  the  Hermitage  avenue  prop- 
erty. Hill  never  made  any  cash  payment  to 
his  wife  on  account  of  the  principal  or  Inter- 
est of  any  of  the  money  obtained  from  her  by 
him,  except  the  payment  of  one  year's  In- 
terest on  tbe  $500,  made  at  some  time  soon 
after  it  fell  due,  and,  so  far  as  appears  from 
the  record,  after  receiving  the  money  he 
never  made  any  promise  to  repay  it,  unless 
his  agreement  to  deed  the  Hermitage  avenue 
property  to  her  upon  her  demand  can  be  re- 
garded as  a  promise  to  pay. 

On  January  19,  1906,  the  master  reported, 
recommending  that  the  property  should  be 
subjected  to  the  lien  of  that  portion  of  the 
judgment  which  represented  the  $300  note, 
with  interest  thereon;  that  is  to  say,  the 
sum  of  $300,  with  interest  at  the  rate  of  6 
per  centum  per  annum  from  the  18th  day  of 
August,  1894,  to  January  10,  1899,  and  with 
Interest  on  that  aggregate  at  5  per  centum 
per  annum  from  the  last-mentioned  date.  Tbe 
note  for  $100  was  not  given  until  after  the 
transfer  of  the  property  to  Mrs.  Hill.  Objec- 
tions to  this  report  were  filed  with  and  over- 
ruled by  the  master.  Exceptions  were  then 
filed  in  tbe  superior  court  and  sustained,  and 
the  bill  was  dismissed  for  want  of  equity. 
The  decree  of  the  superior  court,  upon  ap- 
peal to  the  Appellate  Court  for  the  First  Dis- 
trict, was  reversed,  and  the  cause  was  re- 
manded, with  directions  to  enter  a  decree  in 
accordance  with  the  recommendation  of  the 
master.  The  Appellate  Court  made  a  certifi- 
cate of  importance,  and  Mrs.  Hill  alone  ap- 
peals to  this  court 

Blum  &  Blum,  for  appellant  Edmund  8. 
Cummings,  for  appellee. 

SCOTT,  J.  (after  stating  tbe  facts  as 
above).  The  only  defense  to  the  bill  Insisted 
npon  In  this  court  is  Indicated  by  the  follow- 
ing language  quoted  from  the  brief  and  argu- 
ment of  the  appellant:  "Appellant  submits 
as  the  salient  features  of  this  case  these 
facts:  That  she  is  the  creditor  of  her  hus- 
band to  the  extent  of  $3,000,  and  was  such 
creditor  before  the  existence  of  the  indebted- 
ness from  her  husband  to  appellee.  *  *  • 
These  being  the  facts,  we  submit  as  the  law 
that  appellant's  husband  had  a  right  to  pre- 
fer her  to  his  other  creditors;  that,  the 
equities  of  appellant  and  appellee  being  equal 
from  the  standpoint  most  favorable  to  ap- 
pellee, the  prior  legal  right  of  appellant  must 
prevail,"  etc.  The  same  contention  was 
made  In  the  Appellate  Court  and  that  tri- 
bunal, after  a  careful  consideration  of  the 
evidence,  arrived  at  the  conclusion  that  Mrs. 
Hill  held  no  Indebtedness  against  her  hus- 
band which  was  enforceable  at  the  time  the 
conveyance  to  her  was  made,  and  it  is  now 
earnestly  insisted  that  in  so  finding  the  Ap- 
pellate Court  erred.  We  are  of  the  opinion 
that  it  Is  not  necessary  to  determine  whether 


appellant  was  a  bona  fide  creditor  of  her 
husband  at  the  time  she  took  title  to  the 
Hermitage  avenue  property.  The  defense 
Interposed  In  the  superior  court  appears  from 
the  following  language,  quoted  from  the  an- 
swer as  that  document  is  abstracted  by  ap- 
pellant: "That  the  premises  described  In  the 
bill  of  complaint  were  bought  with  money 
that  was  the  sole  and  exclusive  property  of 
Minna  Hill,  and  the  title  to  said  real  estate 
was  taken  in  the  name  of  Charles  J.  Hill 
"under  an  agreement  between  him  and  Minna 
Hill  that  he  would  at  any  time  convey  same 
to  her  when  requested,  or  to  any  person  to 
whom  she  should  request  a  conveyance; 
that  Minna  Hill  requested  said  Charles  J. 
Hill  to  convey  said  premises  to  her,  as  he 
was  In  duty  bound  to  do ;  that  in  pursuance 
of  said  request  the  said  Charles  J.  Hill,  as 
trustee  for  her,  agreed  to  convey  the  legal 
title  to  her,  and  thereupon,  In  order  to  ef- 
fect the  transfer  of  the  legal  title  to  said 
premises,  as  aforesaid,  the  conveyances  set 
forth  In  the  bill  of  complaint  were  made 
and  executed,  and  ever  since  the  purchase 
of  said  premises  with  the  money  of  said 
Minna  Hill  she  had  been  in  the  actual  pos- 
session of  the  same  and  had  been  collecting 
the  rents  arising  therefrom  (except  the  part 
thereof  used  as  a  family  residence)  for  her 
sole  use  and  benefit;  that  no  money  con- 
sideration passed  with  reference  to  said  con- 
veyances; and  that  said  conveyances  were 
not  made  to  prevent  said  premises  being  sub- 
jected to  the  lien  of  any  judgment  against 
Charles 'J.  Hill,  or  to  prevent  his  creditors 
from  having  recourse  to  said  real  estate  to 
satisfy  their  claims;  and  they  deny  that 
said  conveyances  were  a  fraud  upon  the 
rights  of  the  complainant  and  pray  to  be 
dismissed  at  complainant's  costs." 

It  does  not  appear  from  this  answer  that 
appellant  was  at  any  time  the  creditor  of  her 
husband.  The  manifest  purpose  of  the  ap- 
pellant in  the  superior  court  so  far  as  it 
can  be  gleaned  from  this  answer,  was  to 
establish  the  fact  that  tbe  property  was 
held  In  trust  for  her  by  her  husband.  She 
did  not  in  that  court  by  her  pleading,  seek- 
to  show  that  the  property  had  been  convey- 
ed to  her  in  payment  of  any  indebtedness 
due  to  her  from  her  husband.  She  will 
not  be  permitted  to  prevail  in  this  court  by 
showing  that  the  evidence  established  a  de- 
fense to  the  bill  which  was  not  interposed 
by  the  answer.  Crone  v.  Crone,  180  111.  699, 
54  N.  E.  605. 

As  appellant  does  not  contend,  by  her 
brief  and  argument  that  the  judgment  of  the 
Appellate  Court  should  be  reversed  for  the 
reason  that  the  Hermitage  avenue  property 
was  held  in  trust  for  her  by  her  husband, 
that  defense  to  the  bill  must  be  regarded  as 
waived  in  this  court 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 
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REED  t.  NEW  YORK  NAT.  EXCH.  BANK 
et  aJ. 

(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Judgment— Equitable  Relief— Meritori- 
ous Defense. 

Under  the  rule  that  equity  will  not  inter* 
fere  to  prevent  the  collection  of  a  judgment  at 
law  unless  a  meritorious  defense  be  shown,  an 
allegation  that  the  judgment  was  obtained  with- 
out process  is  not  sufficient 

2.  Same. 

Under  the  rule  that  a  bill  must  set  forth 
facts,  and  not  mere  conclusions  of  law,  an  al- 
legation, in  a  bill  to  enjoin  the  collection  of  a 
judgment  on  a  note,  that  complainant  has  a 
good  defense  to  any  action  brought  on  the  note, 
which  fails  to  state  facts  constituting  the  de- 
fense, is  insufficient. 

3.  Appeal— Review— Injunction  Bond. 

Where  a  person  furnishes  an  injunction 
bond  required  by  the  court  and  secures  the  writ 
he  cannot  on  appeal  from  assessment  of  damages 
on  the  bond  object  to  the  burdensome  character 
of  the  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  8611-3616.] 

4.  Injunction— Damages  on  Dissolution- 
Compensatory  Damages— Statutory  Reg- 
ulations. 

The  court  upon  the  dissolution  of  an  in- 
junction to  stay  the  collection  of  a  money  judg- 
ment cannot  award  damages  without  hearing 
evidence  and  without  regard  to  actual  damages 
under  the  authority  given  it  by  Starr  &  C.  Ann. 
St  1806,  c  69,  |  8,  p.  2144,  providing  that  com- 
plainant shall  pay  such  damages  as  the  court 
shall  award  not  exceeding  10  per  centum  on  the 

girt  released  from  the  injunction,  nor  under 
urd'a  Rev.  St  1905,  c.  69,  §  12,  p.  1151,  al- 
lowing the  assessment  of  such  damages  as  the 
nature  of  the  case  may  require  upon  a  sugges- 
tion of  damages  and  evidence  heard. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  I  550.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County ;  Joseph  E.  Gary,  Judge. 

Bill  by  William  S.  Reed  against  the  New 
York  National  Exchange  Bank  and  others. 
From  a  judgment  of  the  Appellate  Court  for 
the  First  District  affirming  a  decree  for  de- 
fendant, plaintiff  appeals.  Reversed  in  part 
and  remanded. 

The  New  York  National  Exchange  Bank 
commenced  proceedings  In  the  superior  court 
of  Cook  county  to  revive  a  certain  judgment 
for  $1,019.29  obtained  by  it  against  appellant 
in  the  latter  part  of  1908.  It  appears  that 
the  process  against  appellant  was  made  re- 
turnable to  the  January  term,  1906,  and  that 
the  same  was  served  prior  to  December  20, 
1905.  On  December  80,  1905,  appellant  filed 
In  the  superior  court  of  Cook  county  a  bill  in 
chancery,  seeking  to  restrain,  by  Injunction, 
both  the  collection  and  revival  of  said  judg- 
ment The  bill  alleges  that  the  judgment  was 
rendered  on  the  11th  day  of  November,  1908, 
upon  a  supposed  promissory  note  purport- 
Ins;  to  be  signed  by  W.  S.  Reed  &  Co.  and  pay- 
able to  the  order  of  the  Ansonla  Electric  Com- 
pany; that  the  said  judgment  was  and  Is  null 
and  void  and  should  be  so  declared  by  the 
court,  for  the  reason  that  In  entering  said 


judgment  and  proceeding  to  the  hearing  of 
tho  cause  leading  up  to  the  same  the  court 
had  no  jurisdiction  over  appellant,  and  he  was 
not  therefore  before  the  court  for  any  purpose, 
and  had  never  been  served  with  process  in  said 
cause  and  had  no  legal  notice  of  the  proceed- 
ings therein;  that  appellant  has,  and  always 
had,  a  good  defense  to  any  suit  which  might 
be  brought  on  said  supposed  note  on  which 
the  judgment  complained  of  was  rendered; 
that  said  judgment  is  and  was  null  and  void, 
for  the  reason  that  no  cause  of  action  in  favor 
of  appellees  is  stated  In  the  declaration  on 
which  Judgment  was  rendered  and  no  evi- 
dence to  support  a  judgment  in  said  cause 
in  favor  of  appellees  and  against  appellant 
was  or  could  have  been  properly  introduced 
under  the  pleadings  in  said  cause.  The  bill 
alleges  Irreparable  injury  in  case  of  the  en- 
forcement of  said  judgment,  and  asks  for  an 
injunction  restraining  the  collection  of  the 
judgment  and  further  proceedings  to  revive 
the  same.  Appellees  demurred  to  the  bill  up- 
on the  ground  that  the  facts  alleged  therein 
would  not  constitute  a  good  defense  to  the 
note  upon  which  the  judgment  in  question  had 
been  rendered  The  demurrer  was  sustained 
by  the  court.  Appellant  then  asked  leave  to 
amend  the  bill.  The  essential  features  of 
such  amendments  were  that  appellant  was 
precluded  from  urging  a  valid  defense  In  said 
cause  by  reason  of  not  having  been  served 
with  process,  and  having,  therefore,  no  knowl- 
edge of  the  proceedings  by  which  the  judg- 
ment was  obtained;  that  the  Judgment  was 
not  only  irregularly  rendered,  but  was  also 
unjust  because  there  was  no  consideration 
for  the  alleged  promissory  note,  as  set  forth 
In  the  declaration  filed  by  appellees  in  said 
cause;  that  appellant  did  not  at  any  time, 
and  does  not  now,  owe  said  judgment  or  any 
part  thereof,  and  did  not  at  any  time,  and 
does  not  now,  owe  the  alleged  indebtedness,  or 
any  part  thereof,  for  which  said  judgment 
was  rendered;  that  appellant  never  knew  of 
said  judgment,  nor  the  proceedings  in  which 
the  same  was  rendered,  until  after  the  year 
1899.  The  court  denied  the  motion  to  amend 
and  dismissed  the  bill  for  want  of  equity. 
Leave  was  given  appellees  to  file  suggestion 
of  damages,  and  upon  the  filing  of  the  same 
the  court  allowed  the  sum  of  8100.  Appel- 
lant prosecuted  an  appeal  to  the  Appellate 
Court  for  the  First  District,  where  the  judg- 
ment of  the  superior  court  was  affirmed,  and 
by  his  further  appeal  the  record  is  brought 
to  this  court  for  review. 

Charles  F.  Davles  and  Sol.  Rosenblatt,  for 
appellant  Adams  ft  Froehlich,  for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  In  this  case  appellant  seeks  to  re- 
strain the  revival  and  enforcement  of  a  judg- 
ment at  law  against  him.  He  places  great  re- 
liance upon  the  allegations  In  his  bill  that  no 
process  was  served  upon  him  In  the  proceed- 
ings resulting  In  the  judgment,  and  that  he 
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had  no  knowledge  of  the  proceedings  or  of  the 
Judgment  until  after  the  expiration  of  the  time 
allowed  for  the  prosecution  of  an  appeal  or 
writ  of  error.  It  is  the  well-settled  rule  of 
law  in  this  state  that  courts  of  equity  will 
not  interfere  to  prevent  the  collection  of  a 
judgment,  even  though  the  judgment  was  ren- 
dered without  service  of  process,  unless  a 
meritorious  defense  be  shown.  Colson  v. 
Leitch,  110  111.  504.  It  would  be  useless  to 
set  aside  a  judgment  at  law  unless  it  is 
shown  that  there  would  be  a  different  re- 
sult upon  another  trial  at  law.  Colson  v. 
Leitch,  supra;  Telford  v.  Brinkerhoff,  163 
111.  439,  45  N.  E.  156.  It  is  not  sufficient  that 
a  judgment  is  Irregular,  but  it  must  be  un- 
just before  equity  will  Interfere.  A  showing 
In  the  bill  for  injunction  that  the  judgment 
in  question  was  obtained  without  process  does 
not  show,  nor  tend  to  show,  that,  if  process 
had  been  served  and  defense  interposed,  the 
result  of  the  suit  would  have  been  different 
In  the  case  at  bar  appellant  alleges  in  his 
bill  that  the  judgment  complained  of  was  ob- 
tained without  service  of  process,  and  the 
court,  upon  demurrer,  held,  and  we  think 
properly,  that  this  was  not  a  sufficient  show- 
ing of  a  valid  defense  to  justify  the  Inter- 
vention of  equity.  Everything  in  this  bill 
might  be  true,  and  still  the  judgment  might 
have  been  by  confession  under  a  power  of 
attorney  contained  In  the  note,  waiving  notice 
and  service  of  process. 

Appellant  alleges  that  he  has  always  had 
a  good  defense  to  any  action  which  might 
be  brought  on  the  supposed  note,  but  he  fails 
to  allege  any  of  the  facts  constituting  such 
defense.  The  mere  statement  that  he  has  a 
good  defense  is  not  sufficient  to  justify  a  court 
of  equity  in  entertaining  the  bill.  In  suits 
for  injunction  the  general  rule  of  equity 
pleading  Is  that  the  cause  of  action  should 
be  set  forth  with  such  particularity  as  to  en- 
able the  chancellor,  from  an  Inspection  of  the 
bill  alone,  to  grant  the  relief  sought.  The 
pleader  must  allege  the  facts  entitling  him  to 
an  injunction  with  precision  and  certainty, 
so  as  to  distinctly  Inform  the  opposite  party 
of  the  nature  of  the  case  which  he  is  called 
upon  to  meet,  and,  if  the  bill  contains  only 
indefinite  allegations,  a  demurrer  will  be  sus- 
tained. The  bill  must  set  forth  facts,  and 
not  mere  conclusions  of  law,  and,  if  conclu- 
sions are  used,  they  must  be  supported  by 
allegations  of  fact  Dill  v.  Wabash  Valley 
Railroad  Co.,  21  111.  90;  O'Kane  v.  Treat.  25 
III.  553;  Taylor  v.  Thompson,  42  III.  9;  Pacific 
Hotel  Co.  v.  Lieb,  83  III.  602.  Applying  these 
rules  to  the  case  at  bar,  it  is  apparent  that 
appellant  has  not  stated  a  case  which  will 
justify  equitable  relief  by  Injunction  against 
a  Judgment  at  law.  In  1  High  on  Injunc- 
tions (4th  Ed.)  §  126.  the  rule  is  stated  as 
follows:  "It  Is  not  sufficient  to  bring  the  case 
within  the  rule  that  the  bill  should  allege 
generally  that  the  complainant  has  a  good 
defense  to  the  action  at  law  and  that  it  would 
be  Inequitable  to  enforce  it,  but  the  facts 


constituting  such  defense  should  be  clearly 
set  forth."  For  a  court  of  equity  to  entertain 
a  bill  and  enter  upon  a  hearing  of  the  evi- 
dence touching  the  merits  of  the  case  without 
any  previous  information  In  the  pleadings  as 
to  what  the  evidence  would  be  would  amount 
to  .such  court  converting  itself  Into  a  court 
of  appeals  In  matters  at  law.  To  Justify  the 
Interposition  of  equity  the  bill  must  allege 
facts  which,  if  true,  would  warrant  the  re- 
lief prayed  for.  The  bill  in  the  case  at  bai 
did  not  allege  facts,  but  set  forth  conclusions, 
and  was  therefore  properly  held  insufficient 
The  proposed  amendments  would  have  made 
the  bill  no  better  under  the  above  rules,  and 
the  court  did  not  err  in  denying  appellant 
leave  to  file  them. 

Appellant  Insists  that  the  court  erred  in  re- 
quiring him  to  give  an  improper  and  burden- 
some injunction  bond.  This  question  is  not 
open  for  review  on  this  appeal.  Appellant 
gave  the  bond  and  secured  the  writ  If  he 
bad  refused  to  give  the  bond  and  suffered  a 
dismissal  of  his  bill,  the  question  could  have 
been  raised.  But  there  Is  nothing  in  the 
point  raised  even  if  properly  presented.  The 
bond  required  was  the  statutory  bond,  and 
contained  no  condition  not  warranted  by  sec- 
tion 8  of  chapter  69  of  Hurd's  Revised  Stat- 
utes of  1905. 

It  is  next  Insisted  that  the  court  erred  in 
awarding  $100  damages  as  solicitor's  fees. 
This  being  an  injunction  to  stay  the  collec- 
tion of  a  money  judgment  at  law,  section 
11  of  chapter  72  of  the  Revised  Statutes  of 
1845,  now  found  as  section  8  of  chapter  69 
of  Starr  &  Curtis'  Annotated  Statutes  of 
1896,  on  page  2144,  applies.  In  said  sec- 
tion It  Is  provided  that,  'if  the  injunction  be 
dissolved  in  the  whole  or  In  part  the  com- 
plainant shall  pay,  exclusive  of  legal  in- 
terest and  costs,  such  damages  as  the  court 
shall  award,  not  exceeding  ten  per  centum, 
on  such  part  as  may  be  released  from  the 
Injunction."  Under  this  statute  it  Is  con- 
tended that  damages  can  be  allowed,  in  ad- 
dition to  the  interest  and  costs,  of  not  ex-, 
ceeding  10  per  cent  of  the  judgment  with- 
out any  evidence  and  without  regard  to  the 
actual  damages.  Such  a  construction  of  this 
statute  does  not  seem  to  be  warranted  by 
its  language  or  to  accord  with  equitable 
principles.  The  statute  requires  the  pay- 
ment of  "such  damages  as  the  court  shall 
award,  not  exceeding  ten  per  centum,  on  such 
part  as  may  be  released  from  the  injunction." 
The  clause  "not  exceeding  ten  per  centum"  is 
in  the  nature  of  a  limitation  of  the  amount 
of  damages  that  may  be  awarded;  but  it 
does  not  imply  that  the  damages  may  be 
arbitrarily  fixed  by  the  court  at  10  per  cent, 
of  the  Judgment  released,  or  any  other 
amount  within  that  limit  without  any  re- 
gard to  the  actual  damages  sustained. 

Section  12  of  the  chapter  on  injunctions 
(Hurd's  Rev.  St  1905,  p.  1151,  c.  69),  which 
was  enacted  in  1861,  provides  as  follows: 
"In  all  cases  where  an  injunction  is  dia- 
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solved  by  any  court  of  chancery  in  this 
state,  the  court,  after  dissolving  such  Injunc- 
tion, and  before  finally  disposing  of  the  suit, 
upon  tbe  party  claiming  damages  by  reason 
of  such  injunction  suggesting,  In  writing,  the 
nature  and  amount  thereof,  shall  hear  evi- 
dence and  assess  such  damages  as  the  na- 
ture of  the  case  may  require,  and  to  equity 
appertain,  to  tbe  party  damnified  by  such 
injunction,  and  may  award  execution  to  col- 
lect the  same:  provided,  a  failure  so  to  as- 
sess damages  shall  not  operate  as  a  bar  to 
an  action  upon  the  Injunction  bond."  The 
above  section  is  broad  enough  to  apply  to 
cases  where  an  Injunction  against  the  collec- 
tion of  a  judgment  has  been  dissolved.  But 
it  has  been  held  that  section  11  of  the  statute 
of  1845  Is  not  repealed  by  the  act  of  1861 
(Shaffer  v.  Sutton,  49  111.  506),  and  that  the 
assessment  of  damages  Is  still  properly  made 
under  tbe  statute  of  1845  in  cases  to  which 
it  applies.  It  has  been  uniformly  held  under 
the  statute  of  1861  that  damages  awarded 
must  be  purely  compensatory  and  baaed  on 
a  suggestion  filed  and  supported  by  evidence. 
In  Smith  v.  Powell,  50  111.  21,  there  is  a  re- 
mark made  by  Mr.  Justice  Breese,  which, 
taken  in  connection  with  the  facts  of  that 
case,  might  be  construed  as  a  holding  that 
damages  might  be  assessed  under  tbe  act 
of  1845  without  regard  to  the  pleading  or 
evidence,  and  In  Forth  v.  Town  of  Xenia, 
54  111.  210,  there  is  a  dictum  by  the  same 
learned  Justice  which  might  be  construed 
in  the  same  way,  but  we  do  not  regard  the 
remarks  as  an  adjudication  by  this  court 
which  binds  us  under  the  rule  of  stare  de- 
cisis. What  was  doubtless  meant  by  the 
remarks  was  that  no  evidence  was  needed  to 
enable  the  court  to  ascertain  the  damages 
based  upon  calculation.  In  fact,  in  the  case 
of  Forth  v.  Town  of  Xenia,  supra,  this  was 
clearly  what  the  writer  of  the  opinion  meant, 
since  be  gives  as  a  reason  why  evidence  was 
not  necessary  the  fact  that  the  amount  of 
the  judgment  was  apparent  from  the  pa- 
pers. Damages  awarded  on  the  dissolution 
of  an  injunction  are  governed  by  equitable 
principles,  and  nothing  will  be  allowed  which 
is  not  the  natural  and  proximate  result  of 
the  wrong  committed.  2  High  on  Injunc- 
tions, §  1663,  and  cases  there  cited.  If  the 
court  may  allow  10  per  cent,  damages  with- 
out any  evidence,  It  follows  that  damages 
may  be  awarded  which,  in  fact,  have  not 
been  sustained.  This  would  be  nothing  less 
than  the  Imposition  of  a  penalty  on  a  party 
who  unsuccessfully  attacked  a  judgment  by 
a  bin  In  equity.  The  enforcement  of  penal- 
ties and  forfeitures  is  not  favored  in  law, 
and  they  are  never  enforced  In  a  court  of 
equity.  2  Story's  Eq.  Jur.  §  1319;  Queenan 
v.  Palmer,  117  111.  619,  7  N.  B.  613;  Wool- 
verton  v.  Taylor,  132  111.  197,  23  N.  E. 
1007,  22  Am.  St  Rep.  521.  Compensation 
is  the  rule  of  law  courts  for  wrongs  com- 
mitted, and  is  never  willingly  departed  from, 
and  it  would  be  monstrous  to  hold  that  a 


court  of  equity  would  lend  itself  to  the  en- 
forcement of  a  thing  so  abhorrent  as  taking 
the  money  of  one  party  and  transferring  it 
to  the  other  when  in  good  conscience  it 
ought  not  to  be  done.  The  allowance  of 
$100  damages  as  attorney's  fees  In  this  case 
is  wholly  unsupported.  There  Is  no  evidence 
here  whatever  that  appellees  had  paid,  or 
become  liable  to  pay,  any  attorney's  fees 
hi  and  about  tbe  dissolution  of  the  injunc- 
tion. If  no  damage  has  been  sustained,  none 
ought  to  be  awarded,  and  this  can  only  be 
determined  from  evidence. 

That  part  of  the  decree  below  awarding 
appellees  $100  damages  is  reversed,  and  the 
cause  remanded  to  the  super  lor  ^  court  of 
Cook  county  for  a  rehearing  upon  the  assess- 
ment of  damages.  In  all  other  respects  the 
decree  is  affirmed. 

Reversed  in  part  and  remanded. 


(229  111.  63S) 
CLEFFORD  v.  PEOPLE. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Criminal  Law  —  Conduct  of  Counsel  — 
Challenging  Defendant  to  Testift. 

In  a  prosecution  for  murder,  tbe  state's 
attorney  in  his  opening  statement  remarked  that 
he  inferred  that  the  defense  would  be  self-de- 
fense and  challenged  the  defendant  to  take  the 
stand  and  make  it.  The  defendant  did  not  ob- 
ject to  the  remarks,  but  his  counsel  in  his  open- 
ing statement  declared  that  he  accepted  the  chal- 
lenge, admitted  the  killing,  and  said  the  defense 
was  self-defense,  but  defendant  did  not  take  the 
stand.  Held,  that  defendant  could  not  insist 
on  the  error  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2645.] 

2.  Homicide— Evidence  —  Instrument  Used. 

Where  about  the  time  deceased  was  killed, 
and  after  one  shot  had  been  heard,  defendant 
was  seen  to  place  a  gun  to  his  shoulder  and  fire, 
and  was  then  seen  to  go  into  the  deceased's 
house  and  come  out  in  a  few  moments,  and  that 
shortly  afterward  a  gun  in  deceased's  house, 
which  belonged  to  him,  and  which  had  not  been 
used  for  five  days,  and  had  been  put  away  with- 
out any  loads  in  it,  was  found  to  have  been 
freshly  used,  though  it  contained  no  shells,  tbe 
gun  was  admissible  hi  evidence,  where  there 
were  circumstances  tending  to  6how  its  use  by 
defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  314.] 

3.  Same— Appeal— Harmless  Error— Admis- 
sion of  Evidence. 

Where  the  evidence  showed  that  deceased 
had  had  considerable  money  in  bills  and  about 
10  pieces  of  gold,  and  that  shortly  after  the  hom- 
icide defendant  had  been  in  a  neighboring  town 
with  over  $700,  $5  of  which  was  gold,  the  ad- 
mission of  testimony  of  a  clerk  in  that  town 
that  defendant  had  handed  him  two  gold  coins 
in  payment  of  certain  purchases  was  harmless 
error,  even  though  defendant  was  not  sufficiently 
identified  by  him. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  705,  709.] 

4.  Same— Evidence— Sufficiency. 

If  the  jury  believes  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  kill- 
ed deceased  with  malice  aforethought,  it  is  whol- 
ly  immaterial  what  his  motive  was,  or  whether 
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the  evidence  indicates  the  existence  of  any  mo- 
tive whatever. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §  481.] 

5.  Jury— Competency  of  Jubobs— Failure  to 
Challenge. 

A  juror  on  his  voir  dire  stated  that  he  had 
formed  and  expressed  an  opinion  as  to  the  guilt 
or  innocence  of  defendant ;  that  at  the  time  of 
the  trial  he  had  an  opinion  on  that  question  "to 
a  certain  extent";  that  nothing  had  intervened 
to  change  his  former  opinion,  but  that  he  could 
give  the  defendant  a  fair  and  impartial  trial 
upon  the  evidence.  He  further  stated  that  it 
would  require  evidence  to  remove  the  opinion  he 
then  had  which  was  based  on  what  he  had  read 
and  heard  in  the  case,  and,  finally,  in  response 
to  the  question,  "Notwithstanding  the  fact  that 
you  have  an  opinion  which  would  require  some 
evidence  to  remove,  you  say  you  could  give  the 
defendant  a  fair  and  impartial  trial?"  he  an- 
swered, "Yes,  sir."  Defendant  interposed  no 
challenge.  Held,  a  new  trial  should  not  be 
granted  on  account  of  the  prejudice  of  the  juror. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  31,  Jury,  I  604.] 

6.  Homicide— Evidence— Sufficiency. 

Evidence  held  to  sustain  a  conviction  of 
murder. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Homicide,  §§  482-492.] 

Error  to  Circuit  Court,  Peoria  County ;  T. 
N.  Green,  Judge. 

Edward  Clefford  was  convicted  of  mur- 
der, and  brings  error.  Affirmed. 

Edward  Clefford,  plaintiff  In  error,  was  in- 
dicted by  the  grand  Jury  of  Peoria  county 
for  the  murder  of  Isaac  Clefford,  and  on  that 
charge  was  tried  at  the  January  term,  1907,' 
of  the  circuit  court  of  that  county.  He  was 
found  guilty  by  a  jury  and  his  punishment 
fixed  at  death.  Motions  for  a  new  trial  and 
in  arrest  of  judgment  were  overruled,  and  he 
was  sentenced  by  the  court  to  be  hanged  on 
February  25,  1907.  The  record  is  brought 
to  this  court  for  review  by  a  writ  of  error, 
which  has  been  made  a  supersedeas. 

Isaac  Clefford  was  the  father  of  plaintiff 
in  error.  At  the  time  of  his  death,  on  No- 
vember 26,  1906,  he  was  55  years  of  age,  and 
lived  with  bis  son  Charles  in  a  two-room 
cabin  boat  at  Lancaster  Landing,  a  point  on 
the  west  bank  of  the  Illinois  river,  In  Peoria 
county,  where  boats  passing  up  and  down  the 
river  are  loaded  with  coal.  There  Is  no  vil- 
lage at  that  place,  and  the  nearest  residence 
in  November,  1906,  was  about  80  rods  away. 
The  only  habitations  nearer  were  the  cabin 
boat  of  the  deceased  above  the  landing  and 
another  cabin  boat  about  300  yards  below 
the  landing,  which  was  occupied  by  Albert 
Morris,  a  fisherman,  and  his  family.  The  de- 
ceased was  a  coal  miner  and  was  employed  In 
loading  barges  and  filling  boxes  with  coal. 
At  Lancaster  Landing  the  river  runs  in  a 
northerly  and  southerly  direction,  and  the 
boat  in  which  the  deceased  lived  bad  been 
taken  out  of  the  water  and  located  on  blocks 
on  the  bank  between  50  and  100  feet  north  of 
the  landing,  and  within  50  feet,  and  to  the 
north,  of  a  grade  6  or  7  feet  in  height  lead- 
ing from  the  landing  In  a  direction  north  of 


west  to  a  coal  mine  about  a  half  mile  distant 
The  boat  bad  been  blocked  up  from  the 
ground  between  2  and  8  feet  *nd  was  placed 
with  its  front  door  to  the  west  and  with  the 
back  of  the  boat  to  the  east  and  toward  the 
river.  The  hull  of  the  boat  was  2  feet  and 
4  inches  deep,  and  above  that,  upon  the  deck, 
the  cabin  was  built  The  front  end  of  the 
deck  extended  beyond  the  cabin  and  was 
used  as  a  porch,  and  a  plank  had  been  laid 
from  the  ground  to  the  northwest  corner  of 
the  porch  upon  which  to  enter  the  boat  The 
back  room  in  the  cabin,  next  to  the  river, 
was  used  as  a  bedroom,  and  in  this  room 
were  kept  among  other  things,  a  12-gauge 
breech-loading  shotgun  belonging  to  the  de- 
ceased, and  loaded  shells  for  the  same,  which 
latter  were  hung  in  a  sack  on  the  wall  at  the 
river  end  of  the  boat  Not  far  from  the 
river,  in  the  grade  leading  to  the  mine,  scales 
had  been  placed.  Under  the  scales  there  was 
an  opening  extending  through  the  grade. 
This  opening  was  12  or  13  feet  In  length, 
measuring  the  way  the  grade  runs,  and 
about  5  feet  from  top  to  bottom.  A  few  days 
before  the  alleged  murder  occurred,  plaintiff 
in  error  came  to  visit  his  father  and  brother. 
He  was  an  unmarried  man,  22  years  of  age, 
a  laborer,  and  had  spent  several  years  of  his 
life  working  by  the  month  on  farms  In  that 
vicinity.  He  remained  until  the  day  before 
the  homicide,  and  during  that  time  the  re- 
lations between  the  father  and  sons  appear 
to  have  been  friendly.  On  the  morning  of 
November  24,  1906,  Edward  and  his  father 
started  for  Glasford,  a  small  town  a  few 
miles  away.  That  night  about  8  o'clock  the 
father  returned  alone. 

Charles  Clefford  Is  a  fisherman,  and  early 
the  next  morning,  after  he  and  his  father  had 
eaten  their  breakfast  he  went  across  the 
river  to  fish.  Later,  on  the  same  morning, 
Sunday,  November  25,  1906,  Albert  Morris 
and  his  son,  Edward,  a  boy  of  16,  were  at 
work  piling  nets  on  the  river  bank  about  50 
feet  south  of  the  grade  and  about  100  feet 
from  the  Clefford  cabin  boat  Some  time  be- 
tween 9  and  10  o'clock  their  attention  was 
attracted  toward  the  boat  by  the  report  of 
a  gun.  Edward  Morris  was  working  where 
he  could  see  the  front  part  of  the  boat 
through  the  opening  in  the  grade  beneath 
the  scales.  Looking  up  he  saw  Edward  Clef- 
ford standing  on  the  northwest  corner  of  the 
boat  with  a  gun  In  his  hands.  At  the  mo- 
ment that  Edward  Morris  saw  Edward  Clef- 
ford the  latter  placed  the  gun  to  his  shoulder 
and  fired,  and  then  passed  through  the  door 
in  the  front  end  of  the  cabin.  He  was  gone 
but  a  few  moments,  when  be  came  out  jump- 
ed off  the  porch  and  disappeared.  At  this 
time  the  only  persons  In  that  Immediate  Vi- 
cinity were  Isaac  Clefford,  Edward  Clefford, 
Albert  Morris,  and  his  son,  Edward.  Soon 
after  the  shooting  occurred,  Edward  Clefford 
was  seen  coming  from  the  direction  of  his 
father's  boat  by  one  Andrew  Wolschiag,  about 
a  mile  and  one-half  north  of  Lancaster  Land- 
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lng.  He  waa  walking  rapidly  and  passed 
within  100  feet  of  Wolschlag  and  went  on 
north,  but  did  not  speak  to  Wolschlag,  al- 
though they  had  been  acquainted  for  several 
years.  He  was  then  going  toward  the  Toledo, 
Peoria  &  Western  Railroad,  which  runs  from 
that  vicinity  to  the  city  of  Peoria.  Fifteen  or 
20  minutes  after  the  shots  were  fired,  Morris 
and  his  son  had  occasion  to  go  over  the 
grade  to  pile  some  nets  on  that  side.  When 
they  reached  the  top  they  discovered  Isaac 
Glefford  lying  on  the  ground  about  15  feet  in 
front  of  his  cabin  boat,  with  his  face  down,  his 
feet  pointing  towards  his  boat,  and  his  head 
towards  the  west  He  had  been  shot  with  a 
shotgun  and  badly  wounded  in  the  back  part 
of  his  head  and  neck.  Dr.  A.  C.  Barnes,  of 
Glasford,  was  immediately  summoned,  and  it 
was  about  10  o'clock  when  he  arrived.  By 
that  time  Glefford  had  been  taken  into  a 
shanty  near  by.  The  doctor  had  him  re- 
moved to  his  cabin  boat  and  made  an  ex- 
amination of  the  wound  and  found  between 
250  and  300  shot  in  the  back  part  of  his  head, 
also  a  scar  or  wound  across  the  side  of  his 
face  that  reached  to  the  corner  of  his  eye. 
The  physician  gave  the  wounded  man  a  stim- 
ulant, to  which  he  responded  but  slightly. 
He  died  at  1  o'clock  in  the  morning  of  the 
following  day  as  a  result  of  the  gunshot 
wounds.  A  post  mortem  examination  showed 
that  most  of  the  shot  had  struck  him  around 
the  base  of  the  skull,  but  that  none  of  them 
had  reached  the  brain.  He  was  never  fully 
conscious  after  he  was  found  lying  on  the 
ground. 

After  the  shooting  had  occurred,  and  before 
the  arrival  of  Dr.  Barnes,  Charles  Glefford 
returned  home.  He  testifies  that  he  then 
went  into  the  boat  and  examined  the  shotgun, 
which  before  that  day  had  last  been  used  on 
the  preceding  Thursday  and  had  then  been 
put  away  without  any  loads  in  it  On  this 
occasion  Charles  "broke"  the  gun,  observed 
that  there  were  no  shells  in  it,  and  then  put 
his  finger  in  the  muzzle  of  the  gun  and  there- 
by ascertained  that  it  had  been  "freshly 
used."  Several  months  prior  to  this  time 
Isaac  Clefford,  in  the  cabin  boat  had  exhibit- 
ed to  his  son  Charles  a  considerable  amount 
of  money,  consisting  of  bills  and  about  10 
pieces  of  gold.  Edward  Clefford  spent  the 
evening  and  part  of  the  night  of  November 
25,  1906,  in  the  city  of  Peoria,  in  company 
with  one  Robert  Miller,  in  saloons  and  houses 
of  ill  fame.  He  displayed  a  large  roll  of 
money  to  Miller,  handed  him  $160  for  safe- 
keeping, and  loaned  him  $10  to  spend.  The 
next  morning  Edward  Clefford  was  arrested 
by  police  officers  in  Peoria,  and  $544.60  was 
found  in  his  pockets.  Of  this,  $5  was  in  gold, 
a  small  amount  in  silver,  and  a  large  part  of 
the  remainder  was  in  $10  and  $20  bills.  The 
defendant  stated  to  Miller,  while  in  his  com- 
pany, that  he  had  $200  or  $300  which  had 
been  paid  to  him  by  a  coal  miner's  insurance 
company  on  account  of  an  injury  sustained  by 
him  some  years  before. 


In  his  opening  statement  counsel  for  the 
defendant  advised  the  Jury  that  the  killing  of 
the  deceased  by  the  accused  was  admitted, 
and  that  self-defense  was  relied  upon  as  a 
justification.  Later  in  the  progress  of  the 
trial,  while  discussing  an  objection  made  to 
evidence  offered  by  the  prosecution,  the  court, 
addressing  counsel  for  the  defendant,  said  he 
understood  that  the  latter  admitted  the  shoot- 
ing, whereupon  counsel  so  addressed  respond- 
ed: "Yes;  but  we  say  it  was  done  in  self- 
defense."  No  evidence  was  offered  on  the 
part  of  the  defendant  The  case  went  to  the 
Jury  solely  upon  proof  adduced  by  the  prose- 
cution.  The  alleged  errors  relied  upon  are: 

(1)  The  state's  attorney  made  improper  re- 
marks In  his  opening  statement  to  the  jury ; 

(2)  the  court  erred  in  passing  on  objections 
to  evidence  offered;  (3)  the  proof  is  fatally 
defective  In  that  It  failed  to  show  any  motive 
for  the  crime;  (4)  one  of  the  jurors  had  pre- 
judged the  rights  of  the  accused  and  was 
disqualified— wherefore  the  defendant  did  not 
have  a  fair  and  Impartial  trial. 

Granville  A.  Stultz,  for  plaintiff  In  error. 
W.  H.  Stead,  Atty.  Gen.,  and  Robert  Scholes, 
State's  Arty.,  for  the  State. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
In  his  opening  address  to  the  jury,  the  state's 
attorney  made  use  of  the  following  language: 
"I  infer  from  the  interrogatories  asked  by 
the  defense  touching  your  competency  to  sit 
as  Jurors  in  this  case  that  the  defense  in 
this  case  will  be  that  of  self-defense.  I  now 
challenge  the  defendant  to  take  the  witness 
stand  and  make  that  defense,  for  if  you  do 
I  will  put  a  noose  around  your  neck  and  hang 
you."  It  is  urged  that  for  this  reason  the 
judgment  should  be  reversed.  Section  426  of 
chapter  38,  Hurd's  Rev.  St  1905,  provides 
that  the  neglect  of  the  defendant  to  testify 
shall  not  create  any  presumption  against  him, 
nor  shall  the  court  permit  any  reference  or 
comment  to  be  made  to  or  upon  such  neglect. 
The  effect  of  the  remarks  of  the  prosecutor 
was  to  impress  upon  the  minds  of  the  jury 
the  fact  that  the  defendant  (by  which  term 
we  designate  Edward  Clefford)  could,  if  he  so 
desired,  be  sworn  and  testify  in  his  own  be- 
half. In  this  case  he  did  not  so  testify,  and 
the  words  of  the  prosecutor  above  set  out 
were  calculated  to  cause  the  jurors  to  dwell 
upon  the  defendant's  failure  to  testify  pre- 
cisely as  though  some  comment  upon  or  ref- 
erence to  that  failure  had  been  made  after 
the  close  of  the  testimony.  The  defendant, 
however,  did  not  object  to  the  statement  and 
was  not  content  to  leave  the  record  in  this 
respect  as  it  had  been  made  by  the  prosecu- 
tor ;  but  In  response  to  the  challenge  above 
set  out  counsel  for  the  accused,  in  his  open- 
ing statement  to  the  jury,  said:  "I  accept 
your  challenge,  Mr.  Scholes.  We  admit  the 
killing,  and  our  defense  Is  self-defense."  The 
statement  that  the  challenge  was  accepted 
was  an  assurance  to  the  jury  from  counsel 
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for  the  accused  that  the  latter  would  testify, 
and  the  effect  of  that  statement  upon  the 
minds  of  the  jurors,  so  far  as  directing  their 
attention  to  the  failure  of  the  defendant  to 
testify,  was  precisely  the  same  as  that  of 
the  words  used  by  the  representative  of  the 
people.  Under  these  circumstances,  error  can- 
not be  insisted  upon.  The  purpose  of  the 
statute  is  not  to  protect  the  defendant  from 
his  own  attorney. 

Complaint  is  made  of  the  action  of  the 
court  in  admitting  in  evidence  the  shotgun 
which  the  deceased  owned  in  his  lifetime,  on 
the  ground  that  there  is  no  proof  that  it  was 
used  by  the  defendant  in  the  commission  of 
the  crime.  The  evidence  set  out  in  the  fore- 
going statement  establishes  circumstances 
tending  to  show  that  the  defendant  killed  his 
father  with  this  identical  gun. 

Harry  Cominsky  was  called  as  a  witness, 
and  It  is  claimed  by  the  prosecution  that  his 
testimony  shows  that  about  1  o'clock  p.  m.  on 
the  day  of  the  homicide  the  defendant  made 
purchases  in  the  Bell  Clothing  Store,  in 
Peoria,  and  handed  the  clerk  two  gold  coins 
in  payment  This  evidence  was  objected  to 
on  the  ground  that  the  witness  did  not  suffi- 
ciently Identify  the  accused.  In  view  of  the 
fact  that  the  testimony  of  Miller  and  the 
police  clearly  and  certainly  shows  that  Ed- 
ward Clefford,  after  he  reached  Peoria  fol- 
lowing the  homicide,  bad  several  hundred 
dollars  in  his  possession,  we  do  not  think 
Cominsky's  testimony,  even  If  improperly 
admitted,  could  have  been  harmful  to  de- 
fendant. 

It  is  then  urged  that  no  motive  for  the 
commission  of  the  crime  is  shown,  and  that 
for  this  reason  the  proof  does  not  warrant 
the  verdict  If  the  jury  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
defendant  killed  the  deceased  with  malice 
aforethought,  it  is  wholly  immaterial  what 
his  motive  was,  or  whether  the  evidence  In- 
dicates the  existence  of  any  motive  whatever. 
Farris  v.  People,  129  111.  521,  21  N.  E.  792, 
6  L  R.  A.  400,  16  Am.  St  Rep.  267. 

It  is  finally  argued  that  Frederickson,  one 
of  the  jurors,  was  not  impartial,  that  he  had 
prejudged  the  rights  of  the  defendant  and 
that  for  this  reason  the  defendant  did  not 
have  that  fair  and  impartial  trial  which  he 
is  guaranteed  by  the  laws.  In  support  of  the 
motion  for  a  new  trial,  there  were  filed  there- 
with affidavits  of  William  Partridge  and 
Robert  Bennett  from  which  it  appears  that 
they  were  co-employes  with  Frederickson  In 
the  factory  of  the  Avery  Manufacturing  Com- 
pany, located  In  the  village  of  Averyville,  in 
Peoria  county ;  that  on  or  about  the  27th  day 
of  November,  1906,  a  little  less  than  two 
months  before  the  beginning  of  the  trial  of 
this  cause  in  the  circuit  court,  Frederickson, 
in  conversation  with  Bennett,  in  the  pres- 
ence of  Partridge,  at  the  place  of  their  em- 
ployment, stated,  In  substance,  that  the  de- 
fendant was  guilty  and  should  be  hung  like 
a  dog,  and  Partridge  alone  further  states 


that  Frederickson  also  said  that  If  he  (Fred- 
erickson) were  a  member  of  the  jury  which 
tried  Clefford,  he  (Frederickson)  would  hang 
him.  On  turning  to  the  examination  of  this 
juror  in  regard  to  his  competency,  we  find 
that  he  stated,  In  response  to  interrogatories 
propounded  by  counsel  for  the  defendant 
that  he  had  read  about  the  case  in  the  Peoria 
newspapers,  which  purported  to  give  the 
facts ;  that  he  had  talked  with  more  than  one 
person  about  the  case;  that  from  his  read- 
ing and  conversations  he  had  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  de- 
fendant ;  that  he  had  expressed  that  opinion ; 
that  at  the  time  of  his  examination  he  bad 
an  opinion  on  that  question  "to  a  certain  ex- 
tent" ;  that  nothing  had  intervened  to  change 
the  opinion  that  he  first  entertained,  but  he 
could  give  the  defendant  a  fair  and  impartial 
trial  upon  the  evidence  introduced  in  court 
Upon  further  interrogation,  he  stated,  how- 
ever, that  it  would  require  evidence  to  re- 
move the  opinion  which  he  then  had,  which 
was  based  upon  what  he  had  read  and  heard 
In  regard  to  the  case.  In  the  continuation 
of  his  examination  by  counsel  for  the  defend- 
ant, this  question  was  asked :  '•Notwithstand- 
ing the  fact  that  you  have  an  opinion  as  to 
the  guilt  or  Innocence  of  the  defendant  in 
this  case  which  would  require  some  evidence 
to  remove,  you  say  you  could  give  the  de- 
fendant a  fair  and  Impartial  trial?"  To 
which  Frederickson  answered,  "Yes.  sir,"  and 
this  concluded  his  examination  in  reference 
to  the  opinion  entertained  by  him  and  In  ref- 
erence to  conversations  theretofore  had  by 
him.  The  examination  of  this  juror  dis- 
closes the  fact  that  he  did  not  fully  compre- 
hend the  questions  propounded.  If  his  opin- 
ion could  only  be  removed  by  evidence,  then 
he  could  not  try  the  case  solely  upon  the  evi- 
dence introduced  in  court.  The  material 
question,  however,  in  the  situation  disclosed 
by  this  record,  is:  Did  he  answer  truthfully 
the  questions  propounded  to  him?  And  there 
seems  no  ground  for  concluding  that  he  did 
not  He  testified  that  he  had  both  formed 
and  expressed  an  opinion,  which  he  still  en- 
tertained. Nothing  in  his  examination  is 
Inconsistent  with  the  affidavits  of  'Partridge 
and  Bennett.  His  answers  seem  to  have  been 
entirely  frank.  There  is  no  indication  that 
he  concealed  anything,  or  that  he  did  not 
correctly  state  the  nature  of  the  views  which 
he  then  entertained,  in  so  far  as  he  was  in- 
terrogated. His  confusion  or  his  Inability  to 
clearly  understand  the  questions  asked  ap- 
pears by  the  examination  Itself.  He  was  not 
challenged,  either  for  cause  or  peremptorily. 
If  it  be  true  that  he  had  prejudged  the  rights 
of  plaintiff  in  error  and  was  not  a  fair  and  im- 
partial juror,  these  facts  were  fully  disclosed 
by  his  examination,  and  in  that  respect  this 
case  is  distinguished  from  cases  relied  upon  by 
the  defendant  In  each  of  which  it  appeared 
that  the  juror  had  prejudged  the  cause  and 
entertained  views  unfavorable  to  the  party 
against  whom  the  verdict  was  thereafter  ren- 
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dered,  bat  that  this  fact  was  unknown  to  that 
party  at  the  time  the  juror  was  sworn.  As  de- 
fendant Interposed  no  challenge,  he  Is  not  now 
In  a  position  to  insist  that  a  new  trial  should 
have  been  allowed  on  account  of  the  prejudice 
of  the  Juror.  If  he  saw  fit  to  have  his  case 
tried  by  a  Juror  known  to  him  to  be  prej- 
udiced, a  new  trial  should  not  be  granted  on 
account  of  the  prejudice  so  entertained  by 
that  Juror.  Van  Blaricum  v.  People,  16  111. 
364,  63  Am.  Dec.  316 ;  Stampof ski  v.  Steffens, 
79  111.  303. 

We  are  satisfied  that  the  Jury  were  war- 
ranted by  the  evidence  in  finding  the  defend- 
ant guilty  of  the  crime  with  which  he  was 
charged,  and  that  there  appears  in  the  record 
no  error  of  which  the  accused  can  avail 
himself  that  could  have  affected  the  result. 
The  judgment  of  the  circuit  court  will  there- 
fore be  affirmed. 

The  clerk  of  this  court  is  directed  to  enter 
an  order  of  this  court  fixing  the  period  be- 
tween 9  o'clock  a.  m.  and  5  o'clock  p.  m.  of 
the  20th  day  of  December,  A.  D.  1907,  as  the 
time  when  the  original  sentence  of  death  en- 
tered in  the  circuit  court  shall  be  executed. 
A  certified  copy  of  that  order  will  be  fur- 
nished by  the  clerk  of  this  court  to  the 
sheriff  of  Peoria  county. 

Judgment  affirmed. 

(280  m.  16) 

CITY  OF  OLNEY  v.  CONOUR  et  al. 
(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

1.  Municipal  Cobpobations  —  Public  Im- 
pbovements— poweb  to  make— adoption 
of  Legislative  Act. 

Local  Improvement  Act  (Act  June  14.  1897. 
Laws  1897.  p.  135)  8  98,  provides  that  the  act 
(should  apply  wherever  authority  of  law  existed 
to  levy  special  assessments  for  local  improve- 
ments, and,  for  that  purpose,  to  use  the  methods 
provided  by  Act  April  10,  1872  (Laws  1871-72. 
p,  247),  art.  9,  relating  to  the  incorporation  of 
cities  and  villages,  field,  that  general  expres- 
sions in  improvement  ordinances  passed  by  a 
city  prior  to  the  local  improvement  act,  adopt- 
ing the  provisions  of  Act  April  10,  1872.  art.  9. 
applied  only  to  the  improvement  described  in 
the  ordinances,  and  did  not  amount  to  a  gen- 
eral adoption  of  the  provisions  of  the  act  so 
as  to  repeal  the  special  charter  of  the  city,  ex- 
pressly providing  a  different  method  for  making 
the  improvement. 

2.  Same. 

Local  Improvement  Act  (Act  June  14.  1897. 
Laws  1897,  p.  135).  §  97,  provides  that  the  act 
may  be  adopted  by  ordinance  by  any  city.  A 
local  improvement  ordinance  of  a  city  provided 
that  all  proceedings  thereunder  should  be  gov- 
erned by  Act  June  14,  1897,  concerning  local  im- 
provements, and  all  amendments  thereto.  Held. 
that  the  language  was  too  indefinite  to  consti- 
tute a  general  adoption  of  the  act  and  a  repeal 
of  the  special  charter  providing  a  different  meth- 
od for  making  the  improvement. 

Appeal  from  Richland  County  Court ;  John 
A.  MacNeil,  Judge. 

Petition  by  the  city  of  Olney  for  the  con- 
firmation of  a  special  sidewalk  assessment,  to 
which  J.  N.  Conour  and  others,  property  own- 
ers, file  objections.  From  a  judgment  dis- 
missing the  petition,  petitioner  appeals.  Af- 
firmed. 


John  Lynch  and  T.  W.  Hutchinson,  for  ap- 
pellant H.  G.  Morris,  R.  S.  Rowland,  Levi 
Clodfelter,  R.  F.  Powers,  and  E.  M.  Rowland, 
for  appellees.  J.  B.  Wharf,  pro  se. 

HAND,  C.  J.  This  was  a  petition  filed  by 
the  city  of  Olney  in  the  county  court  of  Rich- 
land county  for  the  confirmation  of  a  special 
tax  to  defray  the  cost  of  constructing  a  ce- 
ment sidewalk  upon  several  of  the  streets  of 
said  city  of  Olney.  The  appellees'  property 
was  taxed,  and  they  appeared  specially  and 
moved  the  court  to  dismiss  the  petition  up- 
on three  grounds:  First,  that  the  improve- 
ment ordinance  was  passed  without  the  peti- 
tion of  a  majority  of  the  property  holders 
whose  property  fronted  upon  said  Improve- 
ment, as  was  required  by  .section  6  of  article 
7  of  the  special  charter  of  the  city  of  Olney ; 
second,  that  the  ordinance  did  not  provide 
that  the  property  owner  whose  property  front- 
ed upon  the  sidewalk  should  have  40  days 
after  the  time  at  which  said  ordinance  went 
Into  effect  in  which  to  build  the  sidewalk  op- 
posite bis  laud ;  and,  third,  that  the  notice  of 
the  passage  of  the  ordinance  did  not  state 
that  the  property  owner  bad  40  days  after 
the  time  at  which  said  ordinance  went  Into 
effect  in  which  to  build  the  sidewalk  opposite 
his  land.  The  court  sustained  the  first  and 
overruled  the  second  and  third  contentions 
made  by  appellees  in  their  motion,  and  dis- 
missed the  petition,  and  the  city  has  prose- 
cuted an  appeal  to  this  court  and  has  as- 
signed as  error  the  action  of  the  trial  court 
in  dismissing  said  petition,  and  the  appellees 
have  assigned  as  cross-errors  the  court's  ac- 
tion In  holding  that  it  was  not  necessary  that 
the  ordinance,  and  the  notice  of  its  passage, 
should  state  that  the  property  owners  had 
40  days  after  the  ordinance  went  into  effect 
in  which  to  construct  the  sidewalk  in  front 
of  their  property. 

The  city  of  Olney  is  governed  by  a  special 
charter,  which  provides  that  a  sidewalk  to  be 
paid  for  by  special  taxation  can  only  be  built 
upon  the  streets  of  said  city  upon  the  petition 
of  a  majority  of  the  property  holders  whose 
property  fronts  upon  the  improvement,  which 
provision  must  control  in  this  case  unless  the 
city  has  brought  Itself  within  the  provisions 
of  either  section  97  or  98  of  the  local  im- 
provement act.  Act  June  14, 1897  (Acts  1897, 
p.  135).  Section  97  provides  the  local  im- 
provement act  may  be  adopted  by  ordinance 
by  any  city,  incorporated  town  or  village;  and 
section  98  that  the  provisions  of  said  act  shall 
apply  wherever  authority  of  law  now  exists 
in  corporate  authorities  in  this  state  to  levy 
special  assessments  or  special  taxes  for  local 
improvements,  and  for  that  purpose  to  use 
the  proceedings  or  methods  provided  by  ar- 
ticle 9  of  an  act  entitled  "An  act  to  provide 
for  the  Incorporation  of  cities  and  villages." 
approved  April  10,  1872,  in  force  July  1,  1872. 
Laws  1871-72,  p.  247. 

It  is  not  claimed  by  the  city  that  It  ever,  by 
separate  ordinance,  adopted  article  9  of  the  act 
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of  1872  or  the  local  Improvement  act  of  1807 ; 
but  it  Is  urged,  from  certain  general  expres- 
sions found  In  improvement  ordinances  pass- 
ed by  its  city  council  prior  to  1897,  article  9 
of  the  act  of  1872  was  adopted  by  the  city, 
and  that  the  local  improvement  act  of  1897, 
and  its  amendments,  were  adopted  by  virtue 
of  section  8  of  the  ordinance  providing  for 
the  improvement  now  under  consideration, 
which  section  reads  as  follows :  "In  all  pro- 
ceedings for  assessing,  levying  and  collecting 
said  special  tax  herein  provided  for,  and  for 
each  and  every  installment  thereof,  and  for 
letting  contract  for  said  Improvements  and 
the  payment  for  said  work  and  material,  all, 
each  and  every  proceeding  shall  accord  with 
and  be  governed  by  an  act  entitled  'An  act 
concerning  local  improvements,'  approved 
June  14,  A.  D.  1897,  and  in  force  July  1,  A. 
D.  1897,  and  all  amendments  thereto."  We 
do  not  agree  with  appellant's  contention. 
The  special  charter  of  the  city  of  Olney  in  ex- 
press terms  provides  that  a  sidewalk  shall 
not  be  built  in  said  city,  to  be  paid  for  by 
special  taxation,  other  than  upon  tbe  peti- 
tion of  a  majority  of  the  property  holders 
owning  property  fronting  upon  the  Improve- 
ment. That  provision  of  the  charter  secures  a 
valuable  right  to  the  property  owners  of  said 
city  in  front  of  whose  property  sidewalks  are 
to  be  built  under  the  direction  of  the  city  and 
paid  for  by  special  taxation,  and  that  right 
should  not  be  taken  from  them  unless  It  be 
done  by  clear  and  positive  language.  A  city 
council  might  be  willing  to  adopt  the  meth- 
ods provided  for  by  article  9  of  the  act  of 
1872  when  providing  funds  for  laying  a  short 
line  of  sewer  or  a  few  blocks  of  sidewalk, 
when  they  would  not  be  willing  to  adopt  such 
article  9  in  all  its  terms  if  the  same  were  to 
be  applied  to  all  local  Improvements  which 
were  to  be  made  In  said  city  during  its  future 
history.  We  think  therefore  that  the  lan- 
guage found  in  the  Improvement  ordinances 
Introduced  Into  this  record,  whereby  the  pro- 
visions of  article  9  of  the  act  of  1872  are 
adopted,  should  be  confined  to  the  local  Im- 
provement described  in  the  ordinance  In  which 
they  are  found,  and  not  extended  to  all  local 
Improvements  which  might  be  constructed  in 
said  city  after  their  passage ;  and  we  are  also 
of  the  opinion  the  language  found  In  the  pres- 
ent improvement  ordinance  Is  too  uncertain 
and  Indefinite  to  be  held  to  work  a  repeal  of 
section  6  of  article  7  of  the  special  charter  of 
said  city,  and  to  amount  to  an  adoption  of 
all  the  provisions  of  the  local  Improvement 
act  of  1897  and  Its  amendments. 

It  is  doubtless  true  that  under  the  provi- 
sions of  section  97  of  the  local  improvement 
act  the  city  of  Olney  has  the  power,  through 
its  city  council,  to  adopt  'the  provisions  of 
that  act  and  the  amendments  thereto,  but  un- 
til such  adoption  has  been  made  by  an  ordi- 
nance, clear  and  certain  in  Its  terms,  tbe 
provisions  of  section  6  of  article  7  of  the 
special  charter  of  said  city  must  be  held  to 
be  in  force  and  to  govern  in  the  construction 


of  sidewalks  In  said  city.  We  think  there- 
fore the  county  court  did  not  err  In  dismiss- 
ing the  petition  of  tbe  city  for  want  of  the 
necessary  property  consents. 

If  we  are  correct  In  holding,  as  we  do,  that 
the  local  improvement  act  of  1897,  and  Its 
amendments,  are  not  in  force  in  said  city  of 
Olney,  it  follows  that  the  provisions  of  that 
act  providing  for  tbe  construction  of  side- 
walks In  front  of  the  property  owner's  prop- 
erty by  the  property  owner  are  not  In  force, 
and  the  questions  whether  the  right  to  con- 
struct a  sidewalk  in  front  of  his  property  by 
the  owner  within  40  days  after  the  sidewalk 
ordinance  goes  Into  effect,  and  whether  the 
notice  of  the  passage  of  the  ordinance  should 
contain  a  provision  to  that  effect,  need  not 
now  be  considered  or  determined. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 


(229  111.  606) 

SWEDISH    EVANGELIST  LUTHERAN 

CHURCH  v.  JACKSON  et  al. 
(Supreme  Court  of  Illinois.   Oct  23,  1907.) 

1.  Dedication— Highways— Designation  in 
Plats— Acceptance. 

Public  authorities  in  an  unincorporated 
village  have  no  rights  In  streets  and  alleys  des- 
ignated on  a  plat,  where  there  has  been  no  ac- 
ceptance of  the  plat  or  the  streets  and  alleys, 
and  they  have  never  been  thrown  open  to  or 
used  by  the  public 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Dedication,  f §  64,  65.] 

2.  Easements  —  Ceeation  —  Implication  — 
Plat  of  Streets  and  Alleys. 

A  purchaser  of  a  lot,  according  to  a  plat 
showing  streets  and  alleys  which  was  made  by 
the  vendor,  acquires  the  right  to  use  them  and 
to  have  them  remain  open  to  the  use  of  the 
public,  and  the  question  of  acceptance  by  the 
public  is  unimportant,  since  the  question  is  one 
of  private  right. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Easements,  §8  47,  48.] 

3.  Same— Abandonment  or  Nonuser. 

The  easement  in  streets  and  alleys  appurte- 
nant to  lots  purchased  with  reference  to  a  plat 
showing  them  is  private  property  and  cannot  be 
lost  by  nonuser  when  there  is  no  adverse  pos- 
session. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  17,  Easements,  §8  77-79.] 

4.  Same— Adverse  Possession. 

Complete  nonuser  of  a  private  easement 
for  20  years  with  possession  inconsistent  with 
and  adverse  thereto  will  bar  the  easement. 

5.  Same— Injunction — Grounds. 

In  an  action  to  enjoin  the  obstruction  of 
certain  streets  and  alleys,  it  appeared  that  the 
land  was  platted  as  an  addition  to  an  unincor- 
porated village,  and  the  plat  Bhowing  streets 
and  alleys  was  recorded,  and  plaintiffs  and  de- 
fendants by  mesne  conveyances  became  the  own- 
ers of  some  of  the  lots.  Defendants  fenced  in 
portions  of  adjoining  streets  and  alleys  with 
their  respective  lots  and  kept  them  so  for  more 
than  20  years  before  suit  was  brought  to  remove 
the  obstructions,  except  as  to  a  part  of  one 
fence,  which  was  removed,  but  that  portion  of 
the  alley  adjoining  had  since  been  used  for  a 
garden.   It  was  not  shown  that  those  portions 
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of  the  streets  and  alleys  were  used  by  any  one 
else  during  that  period.  Held,  there  was  a 
prima  facie  adverse  occupancy  by  defendants, 
and  plaintiffs  had  no  right  to  have  the  obstruc- 
tions removed. 

6.  Adverse  Possession — How  Asserted. 

Using  and  controlling  property  as  owners 
Is  the  ordinary  method  of  asserting  a  claim  of 
title. 

Appeal  from  Circuit  Court,  Mercer  Coun- 
ty; E.  C.  Graves,  Judge. 

Action  by  the  Swedish  Evangelist  Lutheran 
Church  against  W.  Earl  Jackson  and  others 
to  enjoin  the  obstruction  of  certain  alleged 
streets  and  alleys.  From  an  order  sustaining 
a  demurrer  to  the  bill  and  dismissing  it  for 
want  of  equity,  plaintiff  appeals.  Affirmed. 

The  appellants,  by  their  bill  filed  in  the 
circuit  court  of  Mercer  county,  sought  to 
enjoin  the  appellees  from  obstructing  certain 
alleged  streets  and  alleys.  A  demurrer  hav- 
ing been  sustained  to  their  amended  bill,  It 
was  dismissed  for  want  of  equity,  and  they 
appeal  from  the  decree. 

The  amended  bill  alleges  that  on  June  30, 
1873,  John  T.  Brown  and  William  H.  Brown, 
being  the  proprietors  of  a  certain  tract  of 
land,  did  lay  out  thereon  Brown's  first 
addition  to  North  Henderson  and  made  a  plat 
thereof,  which  was  duly  acknowledged  as 
provided  by  law,  and  recorded;  that  after- 
ward, by  mesne  conveyances  from  the 
Browns,  the  Swedish  Evangelist  Lutheran 
Church  became  the  owner  of  lot  1  and  20 
feet  off  the  east  side  of  lot  2  in  block  2,  the 
other  appellant,  Frank  A.  Mathers,  the  own- 
er of  lots  1  and  4  in  block  6,  the  appellee 
W.  Earl  Jackson  the  owner  of  lots  1,  2,  3, 
and  4  In  block  1,  and  the  appellee  John  C. 
Jackson  the  owner  of  lots  5,  6,  7,  and  8  in 
block  2,  all  in  said  addition.  On  the  original 
plat  appears  an  alley  16  feet  wide  between 
lots  1,  2,  3,  and  4  and  lots  5,  6,  7,  and  8  in 
block  2,  another  alley  of  the  same  width 
between  lots  1,  2,  3,  and  4  and  lots  5,  6,  7, 
and  8  in  block  1,  and  a  street  on  the  east 
side  of  block  1,  33  feet  wide.  Immediately 
after  John  C.  Jackson  obtained  title  to  his 
lots,  and  over  20  years  before  the  filing  of  the 
bill,  in  violation  of  the  rights  of  the  appel- 
lants and  other  grantees  of  the  Browns,  own- 
ers of  lands  in  said  addition,  he  erected  a 
certain  fence  around  and  about  the  south 
half  of  the  alley  traversing  said  block  2  and 
has  ever,  since  kept  and  maintained  the 
same.  Appellant  the  Swedish  Evangelist 
Lutheran  Church  acquired  its  title  October 
15,  1887,  and  on  June  1,  1906,  and  not  be- 
fore, requested  the  appellee  John  C.  Jackson 
to  remove  said  fence,  which  he  refused  to 
do  and  still  refuses,  and  has  since  that  time 
forbidden  said  appellant  and  the  public  the 
use  of  said  alley,  and  has  claimed  owner- 
ship of  said  portion  thereof  by  virtue  of 
possession  thereof  for  20  years  or  over. 
There  are  now  growing  upon  the  south  half 
of  the  alley  ten  -small  volunteer  peach  and 
plum  trees,  averaging  about  four  Inches  in 
diameter  at  the  trunk,  and  four  young  maple 


trees.  In  1902  there  was  erected  upon  the 
premises  of  John  C  Jackson  a  frame  barn 
about  18  by  20  feet,  which  projected  upon 
the  inclosed  portion  of  the  alley  and  remain- 
ed there  until  about  August  6,  1906,  when 
it  was  removed  to  that  portion  of  East  street 
inclosed  by  W.  Earl  Jackson.  Upon  the  re- 
moval of  the  barn  John  C  Jackson  erected 
upon  its  former  site  a  small  frame  chicken 
house  worth  about  $10,  standing  upon  wood- 
en blocks  not  fastened  to  the  ground.  No 
other  improvements  are  now  on  the  alley. 

The  appellee  W.  Earl  Jacksou,  and  his 
grantors,  after  acquiring  title  to  the  lots  now 
owned  by  him,  erected  and  maintained  a 
fence  around  and  about  the  north  half  of  the 
alley  in  block  1  and  that  part  of  East  street 
extending  from  the  north  line  of  block  1  to 
the  center  of  said  alley,  and  for  more  than  20 
years  those  parts  of  said  alley  and  street 
have  been  used  by  the  said  W.  Earl  Jackson 
as  a  garden.  The  fence  has  fallen  Into  bad 
repair,  and  there  is  now  no  fence  along  the 
south  side  of  the  Inclosed  part  of  the  alley. 
Just  north  of  the  premises  of  W.  Earl  Jack- 
son, and  connecting  with  the  north  end  of 
the  inclosed  portion  of  East  street,  Is  South 
street,  which  had  been  inclosed  for  about 
15  years  by  one  Luther  J.  Smith.  In  August, 
1906,  W.  Earl  Jackson  requested  Smith  to 
open  South  street,  which  he  did.  Whereup- 
on W.  Earl  Jackson  removed  the  fence  from 
the  north  end  of  East  street  and  caused  the 
barn  heretofore  mentioned  to  be  placed  on 
that  portion  of  East  street  formerly  in- 
closed; the  west  side  of  the  barn  being  on 
the  west  line  of  the  street,  and  the  east  side 
of  the  barn  being  about  17  feet  from  the  east 
line  of  the  street  Since  that  time  there 
has  been  no  fence  across  the  17-foot  atrip, 
and  nothing  to  prevent  the  public  from  enter- 
ing the  formerly  inclosed  portion  of  East 
street  on  the  north.  Since  the  filing  of  the 
bill  the  appellees  have  obtained  from  John 
T.  Brown  and  the  heirs  of  William  H. 
Brown,  deceased,  the  original  proprietors, 
deeds  for  the  streets  and  alleys  Inclosed  by 
them. 

The  appellants  have  requested  appellee  W. 
Earl  Jackson  to  remove  the  said  obstructions 
from  said  alley  and  street,  but  he  has  refus- 
ed to  do  so,  and  the  appellants  are  thereby  de- 
prived of  the  use  of  said  alley  and  street 
The  appellant  the  Swedish  Evangelist  Lu- 
theran Church  is  a  corporation,  and  needs  the 
use  of  said  street  and  alleys,  and  particularly 
that  portion  of  the  alley  in  block  2  south  of 
its  premises,  for  the  uses  and  purposes  of 
its  church  society.  It  has  erected  and  main- 
tained on  its  premises  a  public  church  build- 
ing, where  many  people,  members  of  said 
church,  congregate  for  worship,  and  on  ac- 
count of  the  obstruction  of  said  alley  they 
cannot  tie  their  horses  or  use  In  any  neces- 
sary manner  said  alley.  A  certain  tract  of 
land  of  which  the  said  Brown's  first  ad- 
dition Is  a  part  Is  commonly  called  the  "Vil- 
lage of  North  Henderson,"  but  the  village  Is 
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unincorporated,  and  the  streets  are  under  the 
control  of  the  commissioners  of  highways  of 
the  town  of  North  Henderson.  There  are  in 
the  village  a  post  office,  railroad  depot,  and 
various  other  places  of  business,  and  about 
230  people  reside  there,  who  are  engaged 
in  various  mercantile  pursuits.  The  said  al- 
leys and  street  are  of  great  public  use  and 
a  great  pnblic  necessity  to  the  people  who 
live  in  said  village  and  in  Brown's  first  ad- 
dition, but  by  the  acts  of  the  appellees  the 
appellants  and  the  public  are  deprived  of  the 
use  of  said  street  and  alleys  and  for  over 
20  years  last  past  have  not  used  the  said 
street  and  alleys,  which  during  the  whole 
of  that  period  have  been  closed  to  the  public 
by  the  said  obstructions. 

William  J.  Graham,  for  appellant  Cooke 
ft  Wilson  (C.  C.  Craig,  of  counsel),  for  ap- 
pellees. 

DUNN,  J.  (after  stating  the  facts  as 
above).  The  village  of  North  Henderson  has 
never  been  incorporated.  There  is  no  allega- 
tion that  the  public  authorities  ever  accepted 
the  plat  or  the  streets  and  alleys  in  question, 
or  that  such  streets  and  alleys  were  ever 
thrown  open  to  or  used  by  the  public.  Until 
acceptance  by  the  proper  authorities  they 
have  no  right  in  the  streets  and  alleys  desig- 
nated on  a  plat  Hewes  v.  Village  of  Crete, 
175  111.  348,  51  N.  E.  606  ;  Jordan  v.  City  of 
Chenoa,  166  HI.  530,  47  N.  E.  191;  Russell 
v.  Chicago  ft  Milwaukee  Electric  Railway 
Co.,  205  I1L  155,  68  N.  E.  727.  There  is 
therefore  no  question  of  public  right  here 
involved. 

The  purchaser  of  a  lot  from  an  owner  of 
land  who  has  made  and  exhibited  a  plat 
thereof  showing  streets  and  alleys  acquires 
a  right  not  only  to  the  use  of  the  streets 
and  alleys,  but  that  such  streets  and  alleys 
shall  remain  open  to  the  use  of  the  public 
The  sale  and  conveyance  according  to  the 
plat  Imply  a  grant  or  covenant  to  the  pur- 
chasers of  lots  and  their  grantees  that  the 
public  streets  indicated  upon  the  plat  shall 
be  forever  open  as  public  highways,  free 
from  all  claim  of  the  proprietor,  or  those 
claiming  under  him,  Inconsistent  with  their 
use  as  such  public  highways.  In  such  case 
the  acceptance  by  the  public  is  unimportant, 
for  the  question  involved  is  simply  one  of 
private  right  Zearing  v.  Raber,  74  HI. 
409;  Earll  v.  City  of  Chicago,  136  111.  277, 
26  N.  E.  370.  The  easement  which  was  ap- 
purtenant to  each  lot  by  reason  of  the  exist- 
ence of  the  plat  and  the  sales  with  reference 
to  it  was  private  property.  It  could  not  be 
lost  merely  by  nonuser  where  there  was  no 
adverse  possession.  Kuecken  v.  Voltz,  110 
111.  264.  But  a  complete  nonuser  of  an  ease- 
ment for  20  years,  with  possession  in  another 
that  is  Inconsistent  with  or  adverse  to  the 
right  of  such  easement,  will  bar  the  ease- 
ment. Illinois  Central  Railroad  Co.  v.  Moore, 
160  111  9,  43  N.  E.  364;  Illinois  Central  Rail- 


•  road  Co.  v.  O'Connor,  154  III.  550,  39  N.  E. 

I  563 ;  Illinois  Centra!  Railroad  Co.  v.  Hough- 
ton, 126  111.  233,  18  N.  E.  301,  1  L.  R.  A. 
213,  9  Am.  St.  Rep.  581.  Here  there  was  a 
complete  nonuser,  and  for  more  than  20  years 
the  appellees  have  been  In  the  visible,  ex- 
clusive possession  of  the  premises,  having 
them  fenced  within  their  respective  inclos- 
ures,  except  that  recently  the  fence  on  one 
side  of  one  of  the  tracts  has  been  taken 
away,  but  that  tract  is  in  the  exclusive  oc- 
cupation of  one  of  the  appellees  as  a  garden. 
This  was  prima  facie  a  hostile  or  adverse 
occupancy.  The  bill  makes  no  attempt  to  ex- 
plain it.  Using  and  controlling  property  as 
owner  is  the  ordinary  mode  of  asserting  a 
claim  of  title.  Illinois  Central  Railroad  Co. 
v.  O'Connor,  supra ;  Illinois  Central  Railroad 
Co.  v.  Houghton,  supra. 

The  possession  and  exclusive  occupation 
of  the  appellees  being  wholly  inconsistent 
with  the  existence  of  any  easement  to  travel 
over  said  premises  or  to  have  them  remain 
open  as  public  streets,  and  having  continued 
for  20  years,  the  bill  shows  no  right  in  ap- 
pellants to  have  the  obstructions  complained 
of  removed,  and  the  demurrer  was  properly 
sustained* 
Decree  affirmed. 


(229  III.  562) 

BEATY  v.  HOOD. 
(Supreme  Court  of  Illinois.  Oct  23.  1907.) 

1.  Deeds — Capacity  op  Grantor. 

To  justify  a  decree  setting  aside  a  deed  for 
alleged  incapacity  of  the  grantor,  it  must  be 
shown  that  he  was  so  mentally  unsound  as  to  be 
incapable  of  understanding  the  nature  and  effect 
of  the  transaction  or  of  protecting  his  own  in- 
terests; mere  partial  impairment  of  mental  fac- 
ulties being  insufficient,  if  at  the  time  of  making 
the  deed  he  had  a  fall  comprehension  of  the 
meaning,  design,  and  effect  of  his  act 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  §8  151-155.] 

2.  Writ  of  Ebrob— Equity  Suit— Findings- 
Review. 

Where  the  evidence  was  conflicting,  the 
chancellor's  finding  of  facts  will  not  be  set  aside 
on  a  writ  of  error,  unless  clearly  contrary  to 
the  weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  3970-3978.1 

3.  Deeds— Vacation — Capacity  op  Grantor. 

A  grantor  in  a  deed  must  have  sufficient 
mental  capacity  to  form  and  exercise  some  judg- 
ment as  to  whether  he  will  be  benefited,  and 
to  understand  in  a  reasonable  manner  the  na- 
ture and  effect  of  his  act;  and  where  a  physi- 
cian testified  as  to  complainant's  capacity  to 
make  a  deed  in  controversy,  and  was  cross-ex- 
amined and  excuspd  and  later  recalled  for  re- 
examination, a  restriction  of  the  inquiry  to  the 
question  whether  complainant  at  the  time  he 
executed  the  deed  to  defendant  possessed  suffi- 
cient mental  capacity  to  know  and  understand 
the  transaction  in  which  he  was  engngcd  was 
too  narrow ;  the  issue  being  as  to  complainant's 
mental  capacity  to  make  the  deed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16.  Deeds.  §§  151-155.] 

4.  Wbit  of  Error— Limitation  of  Evidence 
— Prejudice. 

Where,  on  an  issue  as  to  complainant's 
mental  capacity  to  make  a  deed  in  controversy. 
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a  physician  had  previously  been  permitted  to 
testify  fully  as  to  complainant's  mental  capacity 
to  transact  ordinary  business,  complainant  was 
not  prejudiced  by  the  subsequent  erroneous  lim- 
itation of  the  witness'  re-examination  to  the 
question  whether  complainant  had  sufficient 
mental  capacity  to  know  and  understand  the 
transaction  in  which  he  was  engaged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4194-4199.] 

3.  Deeds— Evidence:— Mental  Capacity— In- 
discretion. 

On  an  issue  as  to  complainant's  mental 
capacity  to  make  a  deed,  a  question  calling  for 
the  witness'  belief  as  to  whether  complainant 
had  sufficient  mental  capacity  and  soundness  of 
mind  to  act  with  ordinary  discretion  in  the 
matter  of  the  sale  or  exchange  of  lands  was 

Eroperly  disallowed;  indiscretion  in  trade  not 
eing  evidence  of  want  of  mental  capacity. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  606.] 

Error  to  Circuit  Court,  Richland  County; 
P.  A.  Pearce,  Judge. 

Suit  by  Ellshama  Beaty  by  R.  S.  Hanna, 
his  conservator,  against  J.  C.  Hood.  From  a 
judgment  dismissing  the  bill,  complainant 
brings  error.  Affirmed. 

H.  G.  Morris,  for  plaintiff  in  error.  John 
Lynch  and  J.  S.  C.  Nichols,  for  defendant 
In  error. 

FARMER,  J.  This  suit  was  begun  by 
Ellshama  Beaty  filing  a  bill  in  the  circuit 
court  of  Richlaqd  county  to  set  aside  a  deed 
made  by  bun  to  defendant  in  error.  Short- 
ly after  the  suit  was  instituted,  the  county 
court  of  said  Richland  county,  in  a  proceed- 
ing Instituted  in  that  court  for  that  purpose, 
appointed  R.  S.  Hanna  conservator  of  said 
Beaty,  and  by  leave  of  the  circuit  court  the 
conservator  was  made  a  party  complainant 
before  the  cause  was  heard.  The  bill  alleged 
that  Beaty  (whom  we  shall  hereafter  refer 
to  as  plaintiff  in  error)  in  January,  1906, 
owned  80  acres  of  land  In  Richland  county, 
worth  from  $4,000  to  $5,000,  which  was 
incumbered  by  a  mortgage  of  $1,500;  that 
defendant  in  error  told  him  he  owned  125 
acres  of  land  in  the  Wabash  bottom,  in  Gal- 
latin county,  111.,  for  which  he  had  paid 
$3,600;  that  it  was  Incumbered  by  a  mort- 
gage of  $600,  and  he  desired  to  exchange 
said  land  with  plaintiff  in  error  for  his 
farm  in  Richland  county.  The  bill  charges 
the  defendant  in  error  with  falsely  represent- 
ing himself  to  be  the  owner  of  the  land,  with 
false  representations  as  to  its  value,  and  with 
obtaining  an  undue  Influence  over  plaintiff  In 
error  on  account  of  his  weak  and  distracted 
condition  of  mind  and  by  reason  of  the  fact 
that  they  were  both  members  of  the  Masonic 
order,  and  thereby  inducing  plaintiff  in  er- 
ror to  execute  the  conveyance.  Upon  a  repli- 
cation and  answer  being  filed,  the  cause  was 
heard  on  oral  proofs  in  open  court  and  a 
decree  entered  dismissing  the  bill.  Com- 
plainant below  has  brought  the  case  to  this 
court  by  writ  of  error. 

Both  parties  lived  at  the  time  the  ex- 
change was  made  In  the  village  of  Noble, 


Richland  county,  111.,  and  the  80-acre  farm 
of  plaintiff  in  error  was  nearby.  Defendant 
In  error  was  a  merchant.  The  trade  between 
the  parties  was  first  talked  of  prior  to  Feb- 
ruary 1,  1906,  and  on  that  day  the  parties 
went  to  Gallatin  county  and  examined  the 
land  defendant  In  error  is  alleged  to  have 
claimed  to  own  and  proposed  to  trade  to  the 
plaintiff  in  error.  As  a  matter  of  fact,  de- 
fendant in  error  had  no  title  to  the  land  at 
that  time,  but  it  then  belonged  to  a  man  nam- 
ed Parkinson,  who  lived  in  Mt  Carmel,  111. 
Defendant  in  error  obtained  a  deed  from 
Parkinson  for  the  land  February  15,  1906. 
The  consideration  expressed  in  the  deed  was 
$3,600,  but  the  actual  amount  paid  by  the 
defendant  in  error  for  the  land  was  $1,200. 
On  the  9th  of  March,  1906,  and  before  the 
trade  with  plaintiff  in  error,  defendant  in 
error  placed  a  mortgage  upon  the  land  to 
one  Mary  Ledford  to  secure  the  payment  of 
$1,000.  The  trade  proposed  by  defendant  in 
error  was  that  he  would  give  his  Gallatin 
county  land,  subject  to  the  Incumbrance,  for 
plaintiff's  80-acre  farm,  subject  to  the  in- 
cumbrance on  it,  which,  with  accumulated 
Interest,  amounted  to  $1,600.  He  afterwards 
added  $100  to  this  offer,  and  the  exchange 
was  made  upon  that  basis.  The  deed  from 
himself  and  wife  to  plaintiff  in  error  bears 
date  March  16,  1906.  Plaintiff  in  error  and 
his  wife  were  living  separate  and  apart, 
and  the  deed  from  them  to  defendant  in 
error  bears  date  February  14,  1906,  and  was 
acknowledged  by  Mrs.  Beaty  at  Rock  Island 
on  that  day.  The  acknowledgment  of  plain- 
tiff in  error  is  dated  April  12,  1906,  and  was 
taken  before  R.  S.  Hanna,  notary  public, 
now  the  conservator  of  Ellshama  Beaty. 
The  bill  in  this  case  was  filed  April  7,  1906, 
and  the  conservator  appointed  by  the  county 
court  May  16th  following. 

E.  C.  Donaldson  testified  he  lived  in  Rldge- 
way,  Gallatin  county,  on  the  1st  day  of  Feb- 
ruary, 1906,  and  on  that  day  met  the  par- 
ties to  this  suit  at  the  train  and  the  following 
day  drove  them  out  to  see  the  Gallatin  coun- 
ty land;  that  before  they  started  to  see 
the  land  defendant  in  error  asked  bun  if  he 
was  well  enough  acquainted  with  the  land  to 
show  it  up  to  the  best  advantage;  that  he 
told  him  be  was,  and  said  he  did  do  so.  He 
testified  that  on  the  way  out  to  the  land  the 
parties  would  ask  him  what  land  they  passed 
was  worth ;  that  he  replied  $75  per  acre,  and 
defendant  in  error  seemed  to  be  telling  plain- 
tiff in  error  what  a  bargain  he  was  getting, 
considering  the  price  he  was  paying  and  the 
price  of  land  nearby.  He  testified  defendant 
in  error  represented  to  the  plaintiff  in  error 
that  he  bad  bought  the  land,  and  thought  he 
said  the  price  paid  for  it  was  $3,500 ;  that  de- 
fendant in  error  bragged  about  the  amount  of 
corn  raised  on  the  land  10  years  ago,  and 
said  if  properly  tended  It  would  produce  60 
to  80  bushels  per  acre.  He  testified  they 
were  on  the  land  about  half  an  hour,  and 
that  at  the  hotel,  before  they  started  out  to 
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the  land,  defendant  In  error  told  him  he  did 
not  want  any  one  who  knew  the  land  to 
see  plaintiff  in  error;  that  plaintiff  In  error 
had  a  farm  at  Noble  that  he  wanted  to  beat 
him  ont  of;  that  In  the  evening,  after  they 
returued  to  the  hotel,  he  (witness)  told  de- 
fendant In  error  he  thought  the  land  belong- 
ed to  a  man  In  Mt.  Carmel,  and  asked  him 
whether  he  had  bought  It ;  that  defendant  In 
error  said:  "I  see  you  are  an  Odd  Fellow. 
I  being  one,  we  are  talking  through  the  links. 
I  do  not  want  you  to  tell  any  one  here  I 
have  not  bought  this  land.  I  am  In  a  posi- 
tion to  get  It  if  I  make  the  deal  with  this 
man."  The  same  witness  testified  the  land 
that  had  been  cleared— about  80  acres— was 
mostly  grown  up  in  brush  and  weeds,  and 
that  the  year  previous  only  about  5  or  6 
acres  had  been  In  corn  and  had  produced  15 
or  16  bushels  per  acre.  He  testified  It  was 
old,  worn-out  land,  soil  thin  and  subject  to 
overflow;  that  for  farming  purposes  he  did 
not  consider  it  of  any  value,  but  as  a  trad- 
ing proposition  it  might  be  worth  $5  or  $0 
per  acre. 

Parkinson,  from  whom  defendant  in  error 
bought  the  land,  testified  he  had  owned  it 
about  10  years,  and  that  in  1896  or  1897  he 
got  150  bushels  of  corn  that  was  raised  on  It, 
but  did  not  know  whether  it  had  been  culti- 
vated after  that  time. 

T.  A.  Boone,  son-in-law  of  plaintiff  in  er- 
ror, testified  he  was  a  farmer,  and  after  the 
trade  between  the  parties,  at  the  request  of 
plaintiff  In  error,  he  went  to  see  defendant  in 
error,  and  told  him  his  father-in-law  was 
dissatisfied  and  claimed  be  had  been  swindled 
out  of  $2,600;  that  defendant  In  error  said 
he  could  trade  plaintiff  in  error  820  acres  of 
land  in  Nebraska  for  the  land,  and  that  there 
was  a  man  in  Louisville,  111.,  who  would  give 
$2,600  for  it,  subject  to  the  mortgage,  and 
that  defendant  in  error  said  one  acre  of  the 
Gallatin  county  land  would  produce  twice  as 
much  as  an  acre  of  the  Richland  county  land. 

R.  8.  Hanna,  the  conservator,  testified  that 
after  his  appointment  he  went  to  Gallatin 
county  and  examined  the  land,  and,  after  de- 
scribing its  soil,  condition,  and  appearance» 
gave  it  as  his  opinion  that  as  farm  land  it 
was  worth  nothing. 

George  Moye  testified  he  lived  eight  miles 
from  Ridgeway ;  was  a  farmer  and  acquaint- 
ed with  the  Gallatin  county  land.  He  de- 
scribed it  as  badly  worn  out,  subject  to  over- 
flow, and  unproductive.  He  gave  it  as  his 
judgment  that  for  farming  purposes  it  was 
not  worth  over  $5  or  $6  per  acre. 

On  the  question  of  mental  capacity  of 
plaintiff  In  error,  Dr.  Palmer,  his  family  phy- 
sician, testified  he  had  known  him  several 
years  and  was  acquainted  with  his  mental 
condition  about  the  time  the  deed  was  made; 
that  he  considered  his  business  judgment  bad 
as  to  values  in  making  trades;  that  he  did 
not  think  he  had  any  conception  of  trading 
values ;  that  he  was  capable  of  transacting  or- 
dinary affairs  of  life,  such  as  buying  and  sell- 


ing property,  but  that  In  all  the  trades  he 
knew  of  him  making  plaintiff  in  error  lost; 
that  he  was  rational  enough  so  far  as  laboring 
and  coming  and  going  was  concerned,  but 
was  erratic,  irritable,  and  changeable  in  his 
views  and  ideas  of  values ;  that  he  understood 
how  to  manage  and  conduct  bis  farm  and 
raise  crops,  but  the  witness  did  not  think 
his  mental  capacity  good  In  buying  and  sell- 
ing. The  witness  further  testified  that  these 
conditions  had  existed  about  15  years,  during 
which  time  plaintiff  In  error  managed  and 
conducted  his  business  in  farming,  buying 
and  selling  stock,  and  had  sufficient  capacity 
to  know  the  effect  of  his  act  when  he  signed 
the  deed  and  comprehended  the  effect  of  a 
conveyance  to  him,  and  that  as  to  the  condi- 
tion of  land  and  soil  he  thought  the  judgment 
of  plaintiff  In  error  normal. 

C.  E.  Palmer,  a  merchant  residing  in  Noble, 
testified  be  had  known  plaintiff  in  error  ever 
since  he  had  lived  In  the  county ;  that  during 
the  last  two  years  plaintiff  in  error  had  lived 
In  Noble,  and  witness  had  seen  him  very 
often.  In  answer  to  the  question  by  counsel 
for  plaintiff  in  error,  "You  may  state  whether 
you  believe  that  the  complainant,  E.  Beaty, 
is  capable  of  understanding  and  acting  with 
discretion  In  the  ordinary  affairs  of  life," 
the  witness  answered :  "Mr.  Beaty,  as  a  farm- 
er, is  one  of  the  best  I  ever  knew.  He  cul- 
tivated his  farm  well,  raised  good  crops,  and 
took  care  of  his  orchard.  On  that  farm  is 
one  of  the  best  orchards  in  our  neighborhood. 
He  cleared  his  land,  placed  it  in  a  high  state 
of  cultivation,  and,  so  far  as  his  work  on 
the  farm  is  concerned,  his  superior,  perhaps, 
was  not  in  that  neighborhood.  He  was  a 
farmer  par  excellence,  but  when  you  take 
him  away  from  his  farm,  get  him  out  to  trad- 
ing— when  he  comes  in  contact  with  keen, 
shrewd  men — Mr.  Beaty  Is  a  child.  He  is 
nothing  more  and  nothing  less,  in  my  opinion. 
He  does  his  work  well  and  his  farm  showed 
It  He  built  his  farm  out  of  raw  material, 
but  aside  from  that  he  is  not  capable  of 
meeting  men  who  are  traders  and  business 
men— men  who  are  trained  and  skilled  in 
that  line."  The  witness  further  testified 
that,  while  plaintiff  In  error  was  a  first-class 
farmer,  he  regarded  his  judgment  as  to  trad- 
ing poor,  but  that  he  had  sufficient  mental 
capacity  to  know  what  he  was  doing  when 
he  executed  a  deed,  and  to  know  when  be 
made  a  deed  to  bis  farm  that  it  was  gone 
from  blm,  but  he  did  not  think  his  mental 
capacity  and  judgment  sufficient  to  compre- 
hend whether  he  was  making  a  good  trade 
or  a  bad  one.  On  cross-exam  illation  the  wit- 
ness testified  that  what  he  meant  was  that 
plaintiff  in  error  had  not  sufficient  judgment 
to  cope  with  other  traders.  He  further  testi- 
fied plaintiff  in  error  knew  how  to  raise  good 
crops,  build  up  and  make  his  farm  a  fine  one, 
sell  his  crops  and  buy  and  sell  stock. 

Marion  Martin  testified  he  was  a  farmer, 
living  in  Noble,  and  knew  plaintiff  in  error 
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16  years;  that  In  his  opinion  plaintiff  In  er- 
ror had  sufficient  mental  capacity  February 
16, 1906,  to  know  what  he  was  doing  when  he 
made  a  deed. 

Plaintiff  in  error  himself  was  sworn,  and 
testified  in  the  case.  His  testimony  is  too 
voluminous  to  even  set  out  lu  substance,  but 
his  relation  of  the  negotiations  between  him- 
self and  defendant  in  error  before  the  trade 
was  consummated  and  of  his  visit  to  and 
examination  of  the  land  tended  to  show  that 
his  mind  and  memory  as  to  those  matters 
were  reasonably  clear.  Ho  testified  defend- 
ant In  error  pledged  him,  as  a  Mason,  to 
secrecy  pending  the  negotiations,  and  that  he 
relied  upon  defendant  in  error  and  the  repre- 
sentations made  by  him  by  reason  of  their 
being  brother  Masons  and  members  of  the 
same  lodge.  He  further  testified  he  had  no 
recollection  of  signing  the  deed  to  defendant 
in  error. 

On  behalf  of  defendant  In  error  A.  A.  Shan- 
non testified  he  had  known  plaintiff  in  error 
seven  years ;  that  he  had  traded  with  him  for 
stock  at  different  times  for  three  or  four 
years,  and  considered  his  mental  capacity  as 
good  as  the  average;  that  at  one  time  he  en- 
tered into  a  written  contract  with  him  con- 
cerning a  business  matter  and  plaintiff  In 
error  drew  It  up  himself. 

J.  O.  Henry  testified  he  lived  In  Noble,  was 
a  stock  dealer,  and  had  bought  most  of  plain- 
tiff In  error's  stock;  that  plaintiff  in  error 
knew  how  to  figure  prices,  and  was  capable 
of  understanding  and  transacting  the  ordi- 
nary affairs  of  life. 

M.  L.  Taylor  testified  he  had  known  plain- 
tiff In  error  15  or  20  years  and  lived  about 
two  miles  from  him;  that  he  considered 
plaintiff  in  error  a  little  above  the  average 
man  In  education  and  capable  of  understand- 
ing and  transacting  the  ordinary  business  of 
life;  that  he  attended  to  his  own  business  and 
witness  had  traded  and  dealt  with  him  at 
different  times.  Witness  further  testified 
plaintiff  in  error  stayed  all  night  at  witness' 
house  after  he  had  traded  for  the  Gallatin 
county  land,  and  left  the  next  day  for  Okla- 
homa; that  he  said  he  was  going  there  to 
trade  the  Gallatin  county  land  for  western 
land.  The  witness  testified  this  was  after 
plaintiff  in  error  had  been  to  see  the  Gallatin 
county  land  the  second  time,  and  that  he  ap- 
peared to  think  it  was  pretty  good  land.  On 
cross-examination  the  witness  testified  the 
plaintiff  In  error  had  funny  ways— was 
"cranky" — but  was  a  man  of  good  education, 
and  he  "sized  him  up  as  an  average  man," 
and  that  he  was  always  able  to  take  care  of 
himself  with  witness  in  a  trade. 

A.  A.  Jenkins,  postmaster  at  Noble,  testi- 
fied he  had  known  plaintiff  15  or  16  years, 
and  that  his  mental  capacity  for  transacting 
the  ordinary  affairs  of  life  was  good,  though 
lie  was  considered  an  eccentric  man. 

M.  C.  Donovan  testified  he  had  known 
plaintiff  In  error  Intimately  17  or  18  years, 
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and  during  that  time  thought  his  mental 
capacity  for  transacting  the  ordinary  affairs 
of  life  was  good,  or,  as  he  expressed  it,  per- 
fect 

C.  N.  Statts  testified  he  bad  known  plaintiff 
in  error  20  years;  that  he  had  bad  some 
business  transactions  with  him,  and  consid- 
ered his  mental  capacity  good,  and  that  he 
was  capable  of  transacting  the  ordinary  af- 
fairs of  life  and  of  making  and  understand- 
ing the  nature  and  consequences  of  a  deed. 

Grant  Black  testified  he  bad  known  plain- 
tiff in  error  eight  or  nine  years;  that  in  Jan- 
uary and  February,  1906,  plaintiff  in  error 
hired  horses  of  the  witness,  and  that  his  men- 
tal capacity  for  understanding  and  transact- 
ing ordinary  business  at  that  time  was  all 
right.  The  witness  further  testified  plaintiff 
In  error  told  him,  after  the  trade  had  been 
made,  that  defendant  In  error  had  beaten 
him  out  of  his  land,  and  he  was  going  to  have 
a  conservator  appointed  to  see  If  he  could 
not  get  his  land  back. 

William  Inmann  testified  he  lived  In  Ridge- 
way,  Gallatin  county,  and  knew  plaintiff  In 
error's  land ;  that  he  helped  clear  It  and  had 
seen  good  crops  raised  upon  it;  that  60 
acres  of  It  was  black,  sandy  land,  but  the  rest 
of  It  was  not  quite  so  good;  that  part  of  It 
had  not  been  cleared ;  that  In  February,  1906, 
the  land  was  worth  from  $25  to  $30  per  acre. 

Frank  Ulster  testified  he  lived  In  Gallatin 
county,  and  knew  plaintiff  in  error's  land 
there,  and  that  in  February,  1906,  It  was 
worth  $25  or  $30  per  acre. 

Jess  Inmann  testified  he  lived  In  Gallatin 
county  and  knew  the  land  In  question,  and, 
after  describing  Its  location  and  soil,  gave  it 
as  his  judgment  that  it  was  worth  from  $25 
to  $30  per  acre. 

This  was  all  the  testimony  offered  by  de- 
fendant In  error  except  that  of  himself.  His 
testimony  was  voluminous,  and  we  shall  not 
undertane  to  set  It  out  in  full  or  all  of  it  in 
substance.  It  Is  sufficient  to  say  he  denied 
making  any  false  representations  as  to  the 
character  or  value  of  the  land  or  attempting 
In  any  way  to  deceive  plaintiff  in  error,  by 
reason  of  their  being  brother  Masons  or  other- 
wise. He  denied  telling  plaintiff  in  error  he 
owned  the  Gallatin  county  land,  but  said  he 
told  him  he  had  It  to  trade  on.  He  further 
testified  that  after  he  and  plaintiff  In  error 
bad  returned  from  viewing  the  land  they  bad 
a  number  of  talks  about  the  trade,  and  final- 
ly plaintiff  In  error  Insisted  on  bis  payln£ 
him  $100  additional,  which  he  paid  and  the- 
trade  was  then  consummated. 

We  have  only  undertaken  to  set  out  the 
substance  of  the  most  material  portions  of 
the  evidence.  It  will  be  seen  that,  so  far  as 
the  facts  involved  are  concerned,  the  testi- 
mony was  not  altogether  harmonious.  The 
testimony  shows  plaintiff  In  error  was  a  man 
of  some  peculiarities  and  eccentricities;  but 
that  alone  would  not  justify  setting  aside  the 
deed  executed  by  him.  To  justify  a  decree 
In  his  favor  o»  that  ground  it  must  be  shown 
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that  he  was  so  mentally  unsound  as  to  be  in- 
capable of  understanding  the  nature  and  ef- 
fect of  the  transaction  and  of  protecting  his 
own  interests.  Partial  Impairment  of  the 
mental  faculties  of  a  grantor  is  not  sufficient 
to  authorize  the  setting  aside  of  a  deed  made 
by  him,  if  at  the  time  of  making  it  he  has  a 
full  comprehension  of  the  meaning,  design 
and  effect  of  his  act.  Francis  v.  Wilkinson, 
147  111.  370,  35  N.  E.  150. 

Upon  the  question  of  false  representations 
as  to  the  character  and  value  of  the  Gallatin 
county  land  and  of  undue  influence  charged 
in  the  bill,  the  evidence  was  conflicting.  As 
to  the  respective  values  of  the  two  tracts  of 
land,  it  Is  not  disputed  that  the  Richland 
county  farm  was  worth  from  $40  to  $50  per 
acre,  and  It  will  be  seen  from  the  testimony 
that  the  proof  on  the  part  of  plaintiff  In  er- 
ror tended  to  show  the  value  of  the  Gallatin 
county  land  to  be  from  $5  to  $6  per  acre, 
while  the  proof  of  the  defendant  in  error 
tended  to  show  It  was  worth  from  $25  to 
$30  per  acre.  The  burden  was  on  plaintiff 
In  error  to  prove  the  allegations  of  bis  bill 
by  a  preponderance  of  the  testimony.  It  has 
been  the  long-established  rule  of  this  court 
that,  where  the  evidence  Is  heard  in  open 
court,  the  chancellor,  who  saw  the  witnesses 
and  heard  them  testify,  Is  better  qualified 
to  determine  the  weight  and  credit  to  be 
given  their  testimony  than  this  court,  and 
where,  In  such  cases,  the  evidence  is  con- 
flicting, it  will  not  be  disturbed  on  account 
of  the  finding  of  the  facts  by  the  chancellor, 
unless  it  should  appear  that  such  finding  Is 
clearly  and  palpably  contrary  to  the  weight 
of  the  evidence.  Elmstedt  v.  Nicholson,  186 
111.  580,  58  N.  E.  381 ;  BIggerstaff  v.  Bigger- 
staff,  180  111.  407,  54  N.  E.  333.  We  are  un- 
able to  say,  after  a  careful  reading  of  the  tes- 
timony in  this  case,  that  tne  decree  entered 
by  the  chancellor  was  clearly  and  palpably 
contrary  to  the  weight  of  the  testimony. 

After  Dr.  Palmer  and  C.  B.  Palmer  had 
testified,  been  cross-examined  and  excused 
from  the  witness  stand,  Dr.  Palmer  was  re- 
called by  plaintiff  in  error  for  further  ex- 
amination. During  the  progress  of  this  re- 
examination the  court  restricted  the  inquiry 
to  the  question,  "Did  Mr.  Beaty,  at  the  time 
he  executed  the  deed  to  the  defendant  In  this 
case,  possess  sufficient  mental  capacity  to 
know  and  understand  the  transaction  in 
which  he  was  engaged ;  that  Is,  the  execution 
of  the  deed?" — and  this  ruling  of  the  court 
is  assigned  as  error.  We  think  the  rule  an- 
nounced by  the  court  was  too  narrow  where 
the  question  Is  as  to  the  mental  capacity  of  a 
grantor  to  make  a  deed.  Proof  of  the  mental 
capacity  to  make  a  deed  differs  somewhat 
from  proof  of  mental  capacity  necessary  to 
the  making  of  a  valid  will.  In  the  case  of 
a  will,  proof  that  the  testator  bad  sufficient 
mind  and  memory  to  enable  him  to  know  and 
understand  the  transaction  he  was  engaged 
in  when  he  was  making  the  will  Is  the  test 
of  mental  capacity,  and  not  whether  he  had 


sufficient  mind  and  memory  to  transact  ordi- 
nary business.  Johnson  v.  Farrell,  215  111. 
542,  74  N.  E.  760.  But  in  Ring  v.  Lawless, 
190  111.  520,  60  N.  E.  881,  it  was  held  that,  as 
a  sale  of  property  becomes  effective  during 
the  life  of  the  vendor  and  the  right  of  en- 
joyment and  possession  passes  from  him,  It 
becomes  important  for  him  to  understand 
and  comprehend  the  value  of  what  he  is  part- 
ing with  and  what  he  is  receiving  in  return 
for  it,  and  to  that  end  he  must  have  mental 
capacity  to  form  and  exercise  some  judgment 
as  to  whether  he  will  be  benefited  or  Injured 
by  the  transaction.  These  elements  do  not 
enter  into  the  execution  of  a  will.  In  that 
case  It  was  said  (page  532  of  190  111.,  page 
885  of  60  N.  E.) :  "The  test  of  mental  ca- 
pacity necessary  to  enable  a  grantor  to  make 
a  valid  deed  is  that  he  is  capable  of  under- 
standing, in  a  reasonable  manner,  the  nature 
and  effect  of  the  act  in  which  he  is  engaged 
[citing  cases].  That  he  has  such  capacity 
may  be  shown  by  proof  that  he  is  capable 
of  transacting  ordinary  business  affairs 
wherein  his  interest  is  involved.  If  he  has 
mental  power  to  comprehend  and  protect  his 
own  Interest  in  such  ordinary  business  af- 
fairs, the  tribunal  to  whom  the  question  is 
submitted  may  regard  him  as  competent  to 
understand  the  nature  and  effect  of  the  act 
of  disposing  of  bis  property  by  deed.  If  he 
Is  lacking  in  that  degree  of  comprehension. 
It  may  well  be  regarded  he  is  Incapable  of 
understanding  the  nature  and  effect  of  the 
act  of  disposing  of  his  land  to  another." 

But  while  the  ruling  of  the  court  restricted 
the  proof  within  narrower  bounds  than 
should  have  been  done,  inasmuch  as  the  wit- 
ness had  previously  been  permitted  to  testify 
fully  upon  the  subject  of  the  grantor's  mental 
capacity  to  transact  or  understand  ordinary 
business,  we  do  not  see  that  the  ruling  preju- 
diced plaintiff  in  error.  The  question  which 
led  to  the  ruling  made  by  the  court  was :  "Do 
you  believe  that  the  complainant  in  this  case, 
E.  Beaty,  had  sufficient  mental  capacity  and 
soundness  of  mind  to  act  with  ordinary  dis- 
cretion in  the  matter  of  a  sale  or  exchange 
of  lands?"  The  court  properly  refused  to 
allow  this  question  to  be  answered.  The  fact 
that  a  man  may  make  indiscreet  trades  is 
not  an  evidence  of  want  of  mental  capacity. 
It  is  well  known  that  many  men  of  a  high 
order  of  mental  capacity  are  very  indiscreet 
traders.  Counsel  for  the  plaintiff  in  error 
did  not  claim  at  the  time  the  ruling  com- 
plained of  was  made,  and  does  not  now  claim, 
that  there  were  any  other  facts  not  testified 
to  by  the  witness  in  bis  original  examination 
which  he  desired  to  prove,  other  than  an 
answer  to  the  question  propounded.  We  are 
unable  to  see  that  plaintiff  In  error  was  de- 
prived by  the  ruling  of  the  court  of  the  right 
to  prove  any  fact  competent  to  be  proven, 
and  be  was  therefore  not  prejudiced  by  said 
ruling. 

The  decree  of  the  circuit  court  is  affirmed 
Decree  affirmed. 
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(230  111.  34) 

BURWASH  v.  B AX/LOU  ct  al. 
(Sapreme  Court  of  Illinois.   Oct  23,  1907.) 

L  Corporations— Sales  or  Stock— Implied 
Warranties— Mining  Stock  of  De  Facto 
cjorporation. 

Where  a  person  buys  stock  of  a  de,  facto 
corporation,  no  warranty  being  made  that  It  is  a 
de  jure  corporation,  he  cannot  avoid  payment  by 
showing  that  the  corporation  was  not  legally  or- 
ganized and  that  the  stock  was  illegally  issued, 
since  the  only  warranty  implied  is  that  the  stock 
is  genuine  and  that  the  vendor  is  the  owner  and 
authorized  to  transfer  title. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  495.] 

2.  Appeal  —  Conflicting  Evidence  — Find- 
ing by  Court. 

Where  the  evidence  is  conflicting  in  a  trial 
before  the  chancellor,  his  findings  will  not  be 
disturbed,  unless  manifestly  wrong. 

n Note.— For  cases  in  point,  see  Cent.  Dig. 
Appeal  and  Error,  §8  3983-3989.] 

3.  Corpobations  —  Sale  of  Stock— Fraud- 
Fraudulent  Representations  —  "Puf- 
fing." 

"Puffing"  mining  claims  does  not  amount  to 
such  a  false  representation  as  will  authorize  the 
setting  aside  of  a  sale  of  mining  stock,  where 
the  parties  are  compos  mentis  and  deal  at  arm  s 
length. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  8  506;  vol.  23,  Fraud, 
{$  8-14 ;  vol.  43,  Sales,  §  67.] 

4.  Same— Sale  of  Stock— Rescission— Lach- 
es. 

In  a  suit  commenced  August  3,  1904,  by  a 
vendee  of  mining  stock,  to  have  the  sale  rescind- 
ed and  the  consideration  repaid  on  the  ground 
of  fraud,  it  appeared  that  the  sale  was  made 
July  15.  1903.  that  about  September  15,  1903, 
the  vendee  was  put  upon  inquiry  as  to  the  fraud, 
and  about  February  1,  1904,  was  first  informed 
that  representations  made  to  him  were  false. 
Held,  that  he  was  guilty  of  laches  in  bringing 
suit 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Charles  M.  Walker,  Judge. 

Bill  by  Henry  J.  Burwash  against  A.  Percy 
Ballon  and  others.  From  a  Judgment  of  the 
Appellate  Court,  afflrmlng  a  decree  for  de- 
fendants, complainant  appeals.  Affirmed. 

This  was  a  bill  in  eliancery,  filed  by  the 
appellant  In  the  circuit  court  of  Cook  county 
against  the  appellees,  to  set  aside  a  sale  of 
7,000  shares,  of  the  par  value  of  $1  per 
sbare,  of  the  capital  stock  of  the  Interna- 
tional Copper  &  Gold  Company,  a  corporation 
purporting  to  be  organized  under  the  laws  of 
Arizona,  made  by  the  appellees  to  the  appel- 
lant at  80  cents  per  share  on  the  15th  day  of 
July,  1903,  and  to  enjoin  the  appellees  from 
converting  to  their  own  use  $1,400  in  cash 
paid  on  said  sale  by  the  appellant  to  appel- 
lees, and  from  transferring  15  promissory 
notes,  aggregating  the  sum  of  $4,200,  given 
by  the  appellant  to  the  appellees  in  part  pay- 
ment for  said  stock,  which  promissory  notes 
were  not  due  at  the  time  said  bill  was  filed, 
and  to  require  the  appellees  to  repay  to  the 
appellant  said  sum  of  $1,400,  and  to  cause 
aaid  promissory  notes  to  be  surrendered  and 
delivered  up  by  appellees  for  cancellation, 
on  the  ground  (1)  that  said  International  Cop- 


per &  Gojd  Company  was  not  legally  organ- 
ized; (2)  that  the  appellees  fraudulently  rep- 
resented to  the  appellant,  at  the  time  he  pur- 
chased said  stock,  that  said  International 
Copper  &  Gold  Company  owned  rich  and 
valuable  mines  and  water  rights  in  Mexico, 
Colorado,  and  Montana,  which  were  fully 
developed,  which  representations  were  relied 
upon  by  appellant,  but  were  known  to  be  un- 
true by  appellees;  and  (3)  that  the  appellees 
represented  to  appellant,  at  the  time  of  said 
sale,  that  said  shares  of  stock  were  the  stock 
of  the  International  Copper  &  Gold  Company, 
which  were  held  by  the  appellees  in  trust  for 
said  company,  and  that  the  proceeds  of  the 
sale  of  said  stock  made  to  the  appellant 
would  be  used  by  said  company  to  develop  the 
property  of  said  company,  when  In  truth  and 
in  fact  said  stock  was  the  individual  stock  of 
the  appellees  and  they  were  Intending  to  con- 
vert the  proceeds  of  said  sale  to  their  own 
use.  Answers  were  filed  by  the  appellees,  ad- 
mitting the  sale  of  the  stock  by  the  appellees 
to  the  appellant,  and  averring  that  the  Inter- 
national Copper  &  Gold  Company  was  duly 
organized  under  the  laws  of  Arizona,  and 
that  said  company  had  the  lawful  right  to 
Issue  the  stock  sold  by  the  appellees 'to  ap- 
pellant, and  denying  that  the  appellees,  or 
any  of  their  agents,  made  any  false  represen- 
tations to  the  appellant,  at  the  time  of  said 
sale,  with  reference  to  the  value  of  the  mines 
or  other  property  owned  by  said  Internation- 
al Copper  &  Gold  Company,  or  the  character 
of  said  mines,  or  stated  that  the  same  were 
fully  developed,  or  represented  to  the  appel- 
lant that  the  7,000  shares  of  the  capital  stock 
of  said  company  sold  to  the  appellant  by  them 
belonged  to  said  company  and  were  held  by 
them,  or  either  of  them,  In  trust  for  said 
company,  or  that  the  proceeds  of  said  sale 
would  be  used  for  developing  the  property  of 
said  company.  Replications  were  filed,  and 
the  cause  was  tried  In  open  court  and  a  de- 
cree was  entered  dismissing  the  bill  for  want 
of  equity,  which  decree,  on  appeal,  was 
affirmed  by  the  Appellate  Court  for  the  First 
District,  and  a  further  appeal  has  been  pros- 
ecuted to  this  court. 

Frank  M.  Burwash,  for  appellant  Hol- 
comb  &  McBean  (Edgar  Bronson  Tolman,  of 
counsel),  for  appellees. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).  The  International  Copper  &  Gold 
Company  was  a  de  facto  corporation,  and,  the 
appellant  having  purchased  its  stock  of  the 
appellees.  In  a  proceeding  like  this,  no  war- 
ranty having  been  made  by  the  appellees  that 
the  corporation  issuing  said  stock  was  a  de 
Jure  corporation,  the  appellant  cannot  escape 
the  payment  of  the  consideration  agreed  to  be 
paid  by  him  for  said  stock,  by  showing  that 
the  International  Copper  &  Gold  Company, 
which  Issued  said  stock,  was  not  legally  or- 
ganized, or  that  Its  Increase  of  stock,  of  which 
that  purchased  by  appellant  formed  a  part, 
was  illegally  issued.   Marshall  v.  Keach,  227 
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111.  85,  81  N.  E.  29.  In  HIggins  ▼.  Illinois 
Trust  &  Savings  Bank,  193  111.  394,  61  N.  E. 
1024,  It  was  held  that  the  vendor  of  stock  In 
a  corporation  Impliedly  warrants  that  the 
stock  is  genuine,  and  that  he  Is  the  owner 
thereof  and  authorized  to  transfer  title,  and 
that,  If  the  assignee  desires  further  protec- 
tion, he  must  exact  a  special  warranty.  See, 
also,  First  Nat  Bank  of  Sterling  v.  Drew, 
191  111.  186,  60  N.  E.  856. 

The  questions  whether  the  appellees  fraud- 
ulently represented  to  appellant  that  the  In- 
ternational Copper  &  Gold  Company  was  pos- 
sessed of  rich  and  valuable  mines  and  other 
property,  which  were  fully  developed,  and 
that  the  stock  which  appellants  purchased 
from  appellees  was  held  by  them,  or  either 
of  them,  in  trust  for  said  company,  and  that 
the  proceeds  of  the  sale  of  said  stock  to  him 
would  be  used  to  develop  the  property  of  the 
company,  were  questions  of  fact  There  was 
a  direct  conflict  between  the  evidence  of  ap- 
pellant and  his  witnesses  and  that  of  the  ap- 
pellees and  their  witnesses  upon  those  ques- 
tions, and  the  rule  is  too  firmly  established 
In  this  jurisdiction  to  be  shaken  that  in  such 
state  of  case  the  rulings  of  the  chancellor, 
who  tried  the  case  and  saw  the  witnesses 
and  heard  them  testify  upon  questions  of 
fact  will  not  be  disturbed,  unless  it  is  mani- 
fest that  his  rulings  are  wrong.  Delaney  v. 
Delaney,  175  111.  187,  51  N.  E.  961;  Fabrlce 
v.  Von  der  Brelie,  190  111.  460,  60  N.  E.  835; 
Arnold  v.  Northwestern  Telephone  Co.,  199 
111.  201,  65  N.  E.  224.  We  have  read  the 
testimony  of  all  the  witnesses  as  It  appears 
In  the  abstract  and  are  unable  to  point  out 
wherein  the  chancellor  committed  error  In 
his  determination  of  the  facts  of  this  case. 
It  would  serve  no  useful  purpose,  therefore, 
to  incorporate  Into  this  opinion  a  discussion 
of  the  complicated  state  of  facts  found  in 
this  record.  In  the  decision  of  a  case  like 
this  it  must  be  borne  in  mind  that  "puffing" 
mining  claims  or  making  glowing  predictions 
as  to  how  such  claims  will  "pan  out"  does 
not  amount  to  such  false  representations  as 
will  authorize  a  court  of  chancery  to  set 
aside  a  sale  of  stock  In  a  mining  company 
when  the  parties  are  compos  mentis  and  deal 
at  arm's  length.  Gage  v.  Lewis,  68  111.  604; 
Tuck  v.  Downing,  76  111.  71;  Brady  v.  Cole, 
164  111.  116,  45  N.  E.  438. 

The  sale  of  the  stock  in  question  was  made 
on  July  15,  1903,  and  the  bill  was  not  filed 
until  August  3,  1904.  In  the  bill  of  complaint 
appellant  alleges  that  shortly  after  the  pay- 
ment of  the  second  note,  which  fell  due  Sep- 
tember 15,  1903,  and  which  presumably  was 
paid  when  due,  he  was  put  upon  Inquiry  as 
to  the  conspiracy  and  fraudulent  agreement 
entered  Into  between  the  appellees  and  others, 
whereby  complainant  was  induced  and  per- 
suaded to  purchase  said  seven  thousand 
shares  of  stock,  and,  again,  that  about  Feb- 
ruary 1,  1904,  complainant  was  for  the  first 
time  informed  and  became  aware  that  some 
of  the  representations  and  statements  made 


to  him  by  appellees  were  false.  The  rule  is 
that  a  party  who  desires  to  rescind  a  Bale  for 
fraud  must  act  promptly;  that  he  cannot  be 
permitted  to  stand  passively  by  and  speculate 
as  to  the  result  of  an  investment  especially 
an  Investment  in  mining  stock,  which  usually 
fluctuates  in  value,  and,  after  the  future  has 
disclosed  his  Investment  was  a  mistake,  re- 
scind the  contract  of  purchase  for  fraud  and 
recover  back  the  consideration  paid  for  the 
stock.  Greenwood  v.  Fenn,  136  111.  146,  26  N. 
E.  487;  Follett  v.  Brown,  188  111.  244,  58 
N.  E.  943;  Coolldge  v.  Rhodes,  199  111.  24,  64 
N.  E.  1074;  Grymes  v.  Sanders,  93  U.  S.  55, 
23  L.  Ed.  798. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(230  III.  89) 

SILL  v.  PATE  et  al. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Judgments  —  Conclusiveness  —  Persons 
Concluded. 

Where  defendants  against  whom  a  bill  was 
filed,  alleging  that  they  had  conspired  with  cer- 
tain persons  not  defendants  to  defraud  com- 
plainant out  of  certain  notes  and  trust  deeds, 
were  not  parties  to  a  suit  theretofore  brought 
against  such  other  persons,  wherein  it  was  al- 
leged that  they  had  defrauded  complainant  in 
obtaining  possession  of  such  notes  and  trust 
deeds,  and  defendants  had  purchased  such  notes 
and  trust  deeds  before  such  prior  suit  was  com- 
menced, the  decree  therein  entered  for  complain- 
ant was  not  admissible  in  evidence  against  them. 

[Ed,  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  30,  Judgment,  §§  1177-1180.] 

2.  Bills  and  Notes— Bona  Fide  Purchas- 
ers. 

Where  a  broker  had  possession  of  a  col- 
lateral note  and  a  note  and  trust  deed  accom- 
panying it  as  collateral  security,  so  indorsed  as 
to  transfer  title  by  delivery,  persons  dealing 
with  him  would  have  the  right  to  presume  that 
he  had  anthority  to  secure  a  loan  on  the  col- 
lateral note  and  deposit  the  note  and  trust  deed 
as  security;  but  the  collateral  note  reciting 
that  such  other  note  and  trust  deed  had  been 
deposited  to  secure  its  payment,  such  persons 
would  not  have  the  right  to  presume  that  the 
broker  had  authority  to  sell  the  note  and  trust 
deed,  but  would  be  bound  to  take  notice  that 
the  equity  therein  over  the  loan  was  in  the 
maker  of  the  collateral  note,  and,  having  pur- 
chased the  note  and  trust  deed  from  the  broker, 
they  would  be  bound  to  account  therefor,  subject 
to  payment  to  them  of  the  amount  loaned  on 
the  collateral  note. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  7,  Bills  and  Notes,  §§  853-855,  864,  865.] 

3.  Appeal— Review— Questions  op  Fact. 

A  finding  of  fact  by  the  chancellor  cannot 
be  disturbed  on  appeal,  unless  palpably  wrong. 

4.  Brokers— Authority— Evidence  —  Suffi- 
ciency. 

Evidence  held  to  support  a  finding  that 
complainant  had  authorized  a  broker  to  sell  a 
note  and  trust  deed. 

5.  Same  —  Ratification  —  Knowledge  of 
Facts. 

A  principal  cannot  be  deemed  to  have  rati- 
fied an  unauthorized  act  of  an  agent,  unless  he 
does  so  with  full  knowledge  of  all  the  facts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent  fiS  627-633.] 
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Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  O.  E.  Heard,  Judge. 

Bill  by  Mary  D.  Sill  against  Wlllard  H. 
Pate  and  others,  alleging  that  they  had  con- 
spired with  certain  persons  not  named  as  de- 
fendants to  cheat  and  defraud  complainant 
out  of  certain  notes  and  trust  deeds.  From 
a  Judgment  of  the  Appellate  Court,  First  Dis- 
trict, affirming  a  decree  for  defendants,  com- 
plainant appeals.  Reversed  in  part,  and  re- 
manded. 

It  appears  from  the  pleadings  and  proofs: 
That  on  February  5,  1902,  the  appellant  was 
the  owner  of  a  promissory  note  bearing  date 
October  28,  1895,  for  the  sum  of  $2,500,  bear- 
ing interest  at  6  per  cent,  per  annum,  pay- 
able semiannually,  signed  by  Mary  A.  Jones 
and  Stephen  B.  Jones,  payable  to  the  order 
of  themselves  and  by  them  Indorsed,  and  tbat 
the  time  of  payment  of  said  note  at  its  ma- 
turity was  extended  by  the  appellant  for  five 
years,  the  payment  of  which  note  was  secur- 
ed by  a  trusty  deed  upon  real  estate  located  In 
4  Cook  county.*  That  on  February  5,  1902,  the 
appellant  executed  her  promissory  note  for  the 
sum  of  $1,600,  due  one  year  after  date,  to  the 
order  of  Wlllard  H.  Pate,  with  interest  at 
the  rate  of  6  per  cent  per  annum,  which  note 
recited  said  $2,500  note  and  trust  deed  had 
been  deposited  with  said  $1,600  note  as  col- 
lateral to  secure  its  payment,  which  $1,600 
and  $2,500  notes  and  said  trust  deed  were 
delivered  to  one  William  Freudenberg  by  the 
appellant,  accompanied  by  the  following  let- 
ter: "Application  for  Collateral  Loan.  Chi- 
cago, 111.,  Feb.  5,  1902.  Wm.  Freudenberg, 
Esq.,  516  Chamher  of  Commerce,  Chicago,  III. 
— Dear  Sir:  I  hereby  authorize  you  to  ne- 
gotiate for  me  a  collateral  loan  for  sixteen 
hundred  dollars  ($1,600)  on  collateral  which 
Is  described  In  the  collateral  note  which  I 
have  signed  to-day,  and  the  proceeds  of  this 
loan  to  be  paid  to  Frank  Weiss  after  deduct- 
ing of  said  amount  of  sixteen  hundred  dol- 
lars ($1,600)  the  following  items :  Forty  dol- 
lars ($40),  being  two  and  one-half  per  cent. 
(2%%)  on  said  amount  applied  for,  as  com- 
mission; fifty  dollars  ($50)  for  a  guarantee 
policy  Issued  by  the  Chicago  Title  &  Trust 
Company;  twelve  dollars  ($12)  for  a  two 
thousand  dollar  ($2,000)  fire  Insurance  policy 
on  premises  1001  Wilcox  ave. ;  also  for  re- 
cording extended  agreement.  Mary  D.  Sill" 
— which  letter  bears  the  following  indorse- 
ment of  Frank  Weiss:  "Received  of  Wm. 
Freudenberg  the  above  amount,  less  expens- 
es mentioned.  Chicago,  Febr.  13th,  1902. 
Frank  Weiss."  That  on  February  11,  1902, 
Wlllard  H.  Pate  received  said  promissory 
notes  and  trust  deed  from  William  Freuden- 
berg, and  delivered  to  said  Freudenberg  his 
check  upon  the  Commercial  National  Bank  of 
Chicago  for  the  sum  of  $1,600,  less  $20  re- 
tained as  one-half  of  Freudenberg's  commis- 
sion. That  on  August  12,  1902,  said  Wlllard 
H.  Pate  purchased  from  William  Freuden- 
berg the  said  $2,500  note  and  trust  deed,  and 


delivered  to  him  said  $1,600  note,  and  his 
check  upon  the  same  bank  for  $847.05,  in  pay- 
ment for  said  $2,500  note  and  trust  deed.  It 
further  appears  that  on  April  23,  1902,  the 
appellant  was  also  the  owner  of  a  promissory 
note  bearing  date  May  11,  1901,  for  the  sum 
of  $2,000,  bearing  interest  at  the  rate  of  6 
per  cent  per  annum,  payable  semiannually, 
signed  by  Charles  M.  Mueller,  payable  to  the 
order  of  the  appellant,  the  payment  of  which 
note  was  secured  by  trust  deed  upon  real  es- 
tate situated  In  the  county  of  Cook.  On  April 
23,  1902,  the  appellant  indorsed  said  $2,000 
note  in  blank  and  delivered  the  same  to  said 
William  Freudenberg,  with  the  following  let- 
ter: "Application  for  Collateral  Loan.  Chi- 
cago, 111.,  Apr.  23d,  1902.  Wm.  Freudenberg, 
Esq.,  516  Chamber  of  Commerce,  Chicago,  111. 
— Dear  Sir:  I  hereby  authorize  you  to  ne- 
gotiate for  me  a  collateral  loan  for  thirteen 
hundred  dollars  ($1,300),  which  Is  described 
In  the  collateral  note  which  I  have  signed  to- 
day, and  the  proceeds  of  this  loan  to  be  paid 
to  Frank  Weiss  after  deducting  of  said 
amount  of  thirteen  hundred  dollars  ($1,300) 
thirty-two  dollars  and  fifty  cents  ($32.50),  be- 
ing two  and  one-halt  per  cent,  on  said  amount 
applied  for,  as  commission ;  thirty-five  dollars 
($35)  for  a  guarantee  policy  issued  by  the  Chi- 
cago Title  and  Trust  Company;  ten  dollars 
($10)  for  Insurance.  Mary  D.  Sill"— which 
letter  bears  the  following  indorsement  by 
Frank  Weiss:  "Received  the  above  amount 
this  28th  day  of  April,  1902.   Frank  Weiss." 

William  Freudenberg  testified  that  he  made 
the  $1,300  loan  himself  from  funds  obtained 
from  his  bank,  and  held  the  $2,000  Mueller 
note  and  trust  deed  as  security  therefor,  and 
that  when  the  note  was  subsequently  sold  by 
him  to  Cllne  he  paid  himself  the  $1,300  loan ; 
that  on  May  26,  1902,  the  appellant  signed 
and  delivered  to  William  Freudenberg  the 
following  letter:  "Chicago,  May  26th,  1962. 
Mr.  Wm.  Freudenberg — Dear  Sir:  I  hereby 
authorize  you  to  negotiate  for  me  the  sale 
of  a  two  thousand  ($2,000)  note  secured  by 
trust  deed  on  the  following  described  prop- 
erty :  Lot  13,  block  11,  In  Watson,  Tower  & 
Davis'  subdivision  of  the  west  half  (W.  %) 
of  the  northwest  quarter  (N.  W.  %)  of  section 
six  (6),  township  39  north,  range  14  east  of 
the  third  P.  M.,  also  known  as  No.  701  North 
Oakley  ave.,  signed  by  Chas.  M.  Mueller,  bear- 
ing Interest  at  the  rate  of  six  per  cent  per 
annum.  I  hereby  agree  to  pay  you  two  and 
one-half  per  cent  as  commission  on  such  sale. 
You  will  also  deduct  $1,300  from  said  amount, 
which  I  have  already  received.  Mary  D.  Sill. 
[Seal.]"  In  the  latter  part  of  May,  1902, 
said  William  Freudenberg  sold  said  $2,000 
note  and  trust  deed  to  Hubert  S.  Cllne,  who 
paid  him  therefor  $2,000.  A  copy  of  the  fol- 
lowing instrument  in  writing  purporting  to 
be  signed  by  the  appellant  the  original  hav- 
ing been  lost  was  Introduced  in  evidence: 
"Mr.  Freudenberg:  Please  hand  Mr.  Frank 
Weiss  the  money  due  me  of  mortgages  sold 
by  you,  signed  Charles  M.  Mueller  and  Susan 
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A.  Jones.  Mary  D.  Sill."  And  William  Freu- 
denberg  testified  he  paid  the  proceeds  receiv- 
ed from  the  sale  of  the  $2,500  and  $2,000 
notes  either  to  Frank  Weiss  or  the  appellant 
It  further  appears  from  the  evidence  that 
the  appellant  was  a  maiden  lady  about  76 
years  of  age  In  1902,  residing  in  the  city  of 
Chicago;  that  she  owned  the  promissory 
notes  and  trust  deeds  above  referred  to,  and 
the  Inference  Is  she  had  other  property  which 
Frank  Weiss  swindled  her  out  of,  as  In  the 
bill  filed  by  her  against  Weiss  and  Freuden- 
berg,  herein  referred  to,  she  recovered  a  mon- 
ey decree  against  Weiss  for  the  sum  of  $10,- 
641.64,  which  amount  greatly  exceeded  the 
amount  of  the  Jones  and  Mueller  notes ;  that 
she  was  a  woman  of  education  and  refine- 
ment, but  of  little  business  experience,  and 
relied  largely  upon  others  to  assist  her  in  her 
business  transactions;  that  she  became  ac- 
quainted with  Frank  Weiss  in  the  city  of 
Chicago  in  the  year  1901,  where  he  was  then 
In  the  real  estate  business;  that  he  soon  ob- 
tained her  complete  confidence;  that  she  re- 
lied upon  him  as  her  trusted  adviser ;  that  he 
soon  induced  her  to  take  a  room  at  his  house, 
where  he  and  his  two  children  resided,  and 
that  he  borrowed  money  of  her;  and  she 
testified  she  relied  upon  him  to  such  an  ex- 
tent that  she  signed  any  papers  that  he  asked 
her  to  sign,  without  question.  She  testified 
he  first  obtained  the  possession  of  the  Jones 
note  and  trust  deed  by  pretending  that  the 
title  to  the  real  estate  covered  by  the  trust 
deed  was  defective,  and  he  desired  to  show 
the  trust  deed  to  William  Freudenberg  and 
have  it  corrected,  and  she  says  Weiss  and 
Freudenberg  both  told  her  the  defect  had  been 
remedied.  She  further  testified  that  Weiss 
borrowed  $75  of  Freudenberg  and  gave  his 
note  to  him  for  that  amount,  and  that  through 
the  advice  of  Weiss  she  deposited  the  Jones 
note  and  trust  deed  with  Freudenberg,  so 
that  he  could  collect  the  Interest  when  due 
and  repay  himself  said  $75  loan.  She  also 
testified  that  Weiss  borrowed  $60  of  Freuden- 
berg and  gave  him  his  note  for  that  amount, 
and  that  under  the  advice  of  Weiss  she  in- 
dorsed the  Mueller  note  and  delivered  said 
note  and  trust  deed  to  Freudenberg,  so  that 
he  could  collect  the  interest  thereon  and  re- 
pay himself  tbat  claim.  She  admits  her 
genuine  signature  appears  upon  the  $1,600 
collateral  note,  and  to  the  letter  authorizing 
said  collateral  loan,  and  upon  the  back  of 
the  $2,000  note,  and  to  the  letter  authorizing 
the  $1,300  collateral  loan,  and  to  the  letter 
authorizing  the  sale  of  the  $2,000  note  and 
trust  deed,  but  says  she  must  have  signed 
them  because  Frank  Weiss  asked  her  to ;  that 
she  did  not  knowingly  sign  the  $1,600  note, 
or  said  letters,  for  the  purpose  of  borrowing 
money,  or  for  the  purpose  of  selling  said 
notes  and  trust  deeds.  In  the  summer  of 
1902,  and  after  the  said  notes  and  trust  deed 
had  been  turned  over  to  Freudenberg,  Frank 
Weiss  absconded,  and  the  appellant  then  real- 
ized tbat  she  had  been  swindled  by  Weiss 


and  Freudenberg,  and  thereupon  filed  a  bill 
in  chancery  to  the  May  term,  1903.  of  the 
circuit  court  of  Cook  county,  charging  fraud 
against  Weiss  and  Freudenberg  in  obtaining 
possession  of  said  Jones  and  Mueller  notes 
and  trust  deeds,  and  asking  that  they  be  re- 
quired to  surrender  said  notes  and  trust  deeds 
to  her,  or,  in  default  thereof,  to  account  to 
her  for  their  proceeds.  Weiss  was  served  by 
publication,  and  Freudenberg  personally. 
Freudenberg  appeared  and  answered.  Weiss 
was  defaulted,  and  upon  the  trial  the  court 
found  that  Weiss  and  Freudenberg  had  fraud- 
ulently obtained  possession  of  the  said  Jones 
and  Mueller  notes  and  trust  deeds,  and  ren- 
dered an  alternative  decree  against  them  that 
they  deliver  to  the  appellant  said  notes  and 
trust  deeds,  or  that  they  pay  to  her,  In  lieu 
of  their  surrender,  the  amount  thereof  (fixing 
the  amount),  and  that  execution  Issue  there- 
for. 

It  developed  shortly  before  the  trial  that 
the  Jones  note  and  trust  deed  had  been 
sold  by  Freudenberg  to  Willard  H.  Pate 
for  his  mother,  Rebecca  Pate,  and  that  the 
Mueller  note  and  trust  deed  had  been  sold* 
by  Freudenberg  to  Hubert  S.  Cline,  and 
tbat  they  then  were  holding  said  notes  and 
trust  deeds;  and  after  the  decree  was  enter- 
ed in  the  original  case  this  bill,  which  is  in 
the  nature  of  a  supplemental  bill,  was  filed 
by  the  complainant  against  Willard  H.  Pate 
and  Rebecca  Pate  and  Hubert  S.  Cline,  al- 
leging that  they  had  conspired  with  Weiss 
and  Freudenberg  to  cheat  and  defraud  the 
appellant  out  of  said  Jones  note  and  trust 
deed  and  said  Mueller  note  and  trust  deed, 
that  they  had  paid  no  consideration  for  the 
pretended  transfer  thereof  to  them,  and  had 
full  notice  of  the  rights  of  the  complainant 
thereto,  and  asking  that  they  be  required  to 
surrender  the  possession  of  said  notes  and 
trust  deeds  to  the  appellant,  and  in  default 
thereof  that  they  be  required  to  account 
to  the  appellant  for  their  value.  Answers 
and  replications  were  filed,  and  a  trial  was 
had  before  the  chancellor,  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equi- 
ty, which  decree  has  been  affirmed  by  the 
Appellate  Court  for  the  First  District  and 
a  further  appeal  has  been  prosecuted  to  this 
court 

Henry  C.  Adams  (Dewltt  C.  Jones,  of  coun- 
sel), for  appellant  James  Maher,  for  appel- 
lee Cline,  W.  T.  Underwood,  for  other  ap- 
pellees. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).  The  court  admitted  In  evidence  the 
bill,  but  declined  to  admit  in  evidence  the 
decree  in  the  case  commenced  by  the  ap- 
pellant against  Freudenberg  and  Weiss,  and 
the  first  content' m  of  the  appellant  is  that 
the  court  erred  in  declining  to  admit  In  evi- 
dence the  decree  In  that  case  against  the 
defendants.  The  defendants  were  not  par- 
ties, either  complainant  or  defendant,  in 
that  suit  and  they  had  purchased  said  notes 
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and  trust  deeds  long  before  the  suit  was 
commenced.  We  think  It,  therefore,  too  plain 
for  argument  that  the  decree  entered  In 
that  case  did  not  bind  them,  and  that  the 
court  did  not  err  In  declining  to  admit  the 
same  in  evidence.  Bradley  v.  Luce,  99  111. 
234 ;  Gage  v.  Parker,  178  111.  455,  53  N.  E. 
317. 

The  next  contention  Is  that  the  defend- 
ants were  not  bona  fide  purchasers  of  said 
notes.  We  have  read  all  the  evidence  in  this 
record,  and  find  nothing  therein  which  In- 
dicates to  our  minds,  hi  the  slightest  de- 
gree, that  either  of  the  Pates  or  Cllne,  as 
alleged  In  the  bill,  was  in  any  way  engaged 
In  a  conspiracy  with  Weiss  and  Preudenberg, 
or  either  of  them,  to  defraud  the  appel- 
lant out  of  her  property.  Preudenberg  was 
a  broker.  He  borrowed  of  Rebecca  Pate, 
through  her  son,  Wlllard  H.  Pate,  $1,600 
upon  the  collateral  note  of  the  appellant,  for 
one  year,  secured  by  the  Jones  note  and  trust 
deed.  The  collateral  note  was  In  legal  form, 
and  the  collateral  accompanying  it  so  In- 
dorsed as  to  transfer  title  by  delivery,  and 
up  to  the  amount  of  the  $1,600  note  the 
Pates  were  clearly  bona  fide  purchasers  of 
the  Jones  note  and  trust  deed  from  Freu- 
denberg.  Mayo  v.  Moore,  28  111.  428;  Saylor 
t.  Daniels,  37  111.  331,  87  Am.  Dec.  250.  Wll- 
lard H.  Pate  and  Rebecca  Pate,  however, 
had  full  notice,  from  the  recitals  contained 
In  the  $1,600  collateral  note,  that  the  Jones 
note  and  trust  deed  were  the  property  of 
the  appellant,  and,  while  they  had  the 
right  to  presume,  from  the  fact  that  William 
Preudenberg  held  the  $1,000  collateral  note, 
duly  executed,  and  the  collateral  so  Indorsed 
as  to  transfer  title,  in  nis  possession,  that 
Preudenberg  had  authority  to  make  the  $1,- 
600  loan  and  deposit  the  Jones  note  and  trust 
deed  to  secure  Its  payment,  they  had  no 
right,  from  such  possession,  to  presume  that 
Preudenberg  had  the  right  to  negotiate  said 
Jones  note  and  trust  deed.  In  other  words, 
Wlllard  H.  and  Rebecca  Pate  were  bound 
to  take  notice,  from  their  knowledge  of  the 
fact  that  the  note  and  trust  deed  belonged 
to  the  appellant,  that  the  equity  in  said 
Jones  note  and  trust  deed,  over  and  above 
said  $1,600  represented  by  the  collateral 
note,  was  In  the  appellant,  and  when  they 
made  the  purchase  of  the  $2,500  note  from 
Freudenberg,  to  make  the  purchase  valid 
they  were  bound  to  know  he  was  acting 
with  the  authority  of  appellant  and  that 
Freudenberg  bad  authority  to  make  such 
transfer.  Chicago  Title  &  Trust  Co.  v. 
Brugger,  196  111.  96,  63  N.  E.  637.  And  as 
It  clearly  appears  Freudenberg  had  no  au- 
thority to  use  said  Jones  note  and  trust  deed, 
except  as  collateral  to  secure  the  payment 
of  said  $1,600,  we  are  of  the  opinion  that 
Wlllard  H.  Pate  and  Rebecca  Pate  should  be 
held  to  account  to  the  appellant  for  the 
Jones  note  and  trust  deed,  subject  to  the 
payment  to  them  of  the  amount  of  said  col- 
lateral note  of  $1,600. 


It  appears  that  Hubert  S.  Cllne,  who  had 
been  a  mechanic  In  the  employ  of  the  fire 
department  of  the  city  of  Chicago  for  mmj 
years,  was  informed  by  Wiilard  H.  Pate,  who 
was  secretary  of  the  Woolf  Clothing  Com- 
pany and  whom  he  had  known  for  some 
years,  that  Freudenberg  had  notes  and  trust 
deeds  and  other  securities  for  sale;  that 
Cllne  had  about  $2,000  which  he  desired  to 
invest,  and  sent  Mrs.  Cllne  to  Freudenberg 
with  a  view  to  purchase  some  of  said  se- 
curities ;  that  she  reported  that  she  had  seen 
hi  Freudenberg's  possession  the  Mueller 
$2,000  note  and  trust  deed.  Shortly  there- 
after Mr.  and  Mrs.  Cllne  went  to  look  at 
the  property  covered  by  the  trust  deed,  and, 
finding  it  satisfactory,  Mr.  Cllne  Instructed 
Mrs.  Cllne  to  go  to  Freudenberg's  office  and 
purchase  the  Mueller  $2,000  note  and  trust 
deed,  which  she  did  within  a  short  time.  She 
paid  therefor  a  certificate  of  deposit  in  one 
of  the  banks  of  Chicago  for  $1,945  and  $55 
in  cash,  and  received  the  $2,000.  note  in- 
dorsed by  appellant  In  blank,  the  trust  deed, 
guarantee  policy,  etc.  The  only  evidence  as 
to  any  knowledge  of  the  Clines  that  the  ap- 
pellant claimed  any  interest  In  the  Mueller 
note  and  trust  deed  which  they  were  pur- 
chasing is:  Mrs.  Cline  testified  that  Freu- 
denberg informed  her,  at  the  time  she  bought 
the  note  and  trust  deed,  that  an  old  lady — 
a  Miss  Sill— wanted  to  get  all  her  money  to- 
gether and  she  was  selling  her  paper.  She 
says,  in  one  part  of  her  testimony,  she  sup- 
posed that  Mr.  Freudenberg  was  the  owner 
of  the  note  and  trust  deed,  and  she  was  buy- 
ing it  from  him,  and  In  another  part  of  her 
testimony  that  she  supposed  she  was  buying 
It  from  Miss  Sill.  This  transaction  differs 
from  the  sale  of  the  equity  in  the  Jones  note 
and  trust  deed  to  the  Pates  In  thte:  That 
Freudenberg  had  the  authority  of  the  appel- 
lant, In  writing,  to  sell  the  Mueller  note  and 
trust  deed,  while  he  had  no  authority  to  sell 
the  Jones  note  and  trust  deed.  The  ques- 
tion whether  Freudenberg  was  authorized  to 
sell  the  Mueller  note  and  trust  deed  at  the 
time  he  sold  them  to  Hubert  S.  Cllne,  through 
his  wife,  was  a  question  of  fact.  The  chan- 
cellor heard  and  saw  the  witnesses,  and  he 
held  that  appellant  had  authorized  Freuden- 
berg to  sell  said  note  and  trust  deed,  and  we 
cannot  disturb  his  finding  upon  that  question 
of  fact,  unless  It  appears  frqm  the  evidence 
to  be  palpably  wrong,  which  we  do  not  think 
It  does.  Appellant  admits  she  Indorsed  said 
note,  and  delivered  the  note  and  trust  deed 
to  Freudenberg,  and  that  she  signed  the  let- 
ter of  May  26, 1902,  which  authorized  him  to 
negotiate  that  note  and  trust  deed.  She 
could  read  and  write,  and  was  a  woman  of 
ordinary  Intelligence;  and  her  only  excuse 
for  having  placed  said  letter  and  the  Mueller 
note,  Indorsed  In  blank,  and  the  trust  deed, 
in  Freudenberg's  hands,  is  that  she  was  over- 
reached by  Weiss  and  Freudenberg.  It  Is 
apparent  that  Weiss  and  Freudenberg,  after 
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they  procured  the  funds  of  the  appellant 
from  the  sale  of  her  securities,  converted  such 
funds  to  their  own  use;  but  it  is  not  clear 
from  this  record  that  the  appellant  did  not 
consent  that  $1,600  might  be  borrowed  from 
the  Pates  upon  her  note,  secured  by  the  Jones 
note  and  trust  deed,  and  that  the  Mueller 
note  and  trust  deed  might  be  sold  by  Freu- 
denberg,  and  that  she  only  took  the  position 
that  she  had  not  consented  to  said  loan  and 
sale  after  she  knew  that  Weiss  had  abscond- 
ed and  the  funds  derived  from  the  Pate  loan 
and  the  sale  of  said  Mueller  note  and  trust 
deed  had  been  embezzled  by  Weiss  and  Freu- 
denberg,  whom,  she  testified,  she  trusted  up 
to  the  time  that  Weiss  absconded;  and  the 
fact  that  Freud  en  berg  stated  to  Mrs.  Cline, 
at  the  time  of  the  sale  to  her  of  the  Mueller 
note  and  trust  deed,  that  they  belonged  to 
an  old  lady  who  wanted  to  sell  them  and  get 
all  her  money  together  Is  not  inconsistent 
with  the  view  that  Freudenberg  bad  au- 
thority to  make  the  sale  of  the  Mueller  note 
and  trust  deed;  and  if  Freudenberg,  at  the 
time  he  made  the  sale  to  Cline  of  the  Muel- 
ler note  and  trust  deed,  had  authority  from 
the  appellant  to  make  the  sale,  It  is  Imma- 
terial whether  he  at  that  time  notified  Mrs. 
Cline  to  whom  the  note  and  trust  deed  really 
belonged  or  not 

It  is  also  urged  that  by  the  copy  of  the 
lost  memorandum  introduced  in  evidence  it 
appears  that  the  appellant  ratified  the  sale 
of  the  Jones  note  and  trust  deed  and  the  sale 
of  the  Mueller  note  and  trust  deed.  As  we 
understand  this  record,  the  equity  of  the 
appellant  in  the  Jones  note  and  trust  deed 
was  not  sold  to  the  Pates  until  the  12th  of 
August,  1902,  and  that  Weiss  had  abscond- 
ed long  before  that  time.  Therefore,  If  that 
memorandum  should  be  treated  as  a  ratifica- 
tion of  the  sale  to  Cline  of  the  Mueller  note 
and  trust  deed,  it  could  not  amount  to  a  rati- 
fication of  the  sale  of  the  Jones  note  and 
trust  deed  to  the  Pates,  as  the  sale  of  the 
Jones  note  and  trust  deed  took  place  after 
the  execution  of  that  paper,  and  after  Weiss 
had  absconded,  and  the  general  rule  is  that  a 
party  will  not  be  deemed  to  have  ratified  an 
unauthorized  act  of  an  agent,  unless  he  does 
so  with  full  knowledge  of  all  the  facts;  and 
there  Is  no  pretense  in  this  record  that  the 
appellant  knew  of  the  sale  to  the  Pates  of 
the  Jones  note  and  trust  deed  until  Just  be- 
fore the  trial  of  this  suit. 

The  judgment  of  the  Appellate  Court,  af- 
firming the  decree  of  the  circuit  court,  will 
be  affirmed  In  all  things,  except  in  so  far  as 
said  decree  dismissed  the  bill  as  to  Willard 
H.  Pate  and  Rebecca  Pate,  and  as  to  them 
the  decree  of  the  circuit  court  dismissing  the 
bill,  and  the  judgment  of  the  Appellate  Court 
affirming  that  part  of  the  decree,  will  be 
reversed,  and  the  cause  as  to  them  will  be 
remanded  to  the  circuit  court  for  further  pro- 
ceedings in  accordance  with  the  views  ex- 
pressed in  tbis  opinion.  One-half  of  the 
costs  attending  this  appeal  will  be  paid  by 


the  appellant,  and  one-half  by  Willard  H. 
Pate  and  Rebecca  Pate. 
Reversed  In  part,  and  remanded. 


(229  111.  6331 

KEESHAN  v.  ELGIN,  A.  &  S.  TRACTION 
CO. 

(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Negligence— Care  Required  bt  One  In- 
toxicated. 

Where  plaintiff's  intestate  was  killed  by 
falling  from  a  bridge  while  in  a  state  of  in- 
toxication, the  fact  that  he  waa  intoxicated  did 
not  excuse  him  from  exercising  such  care  as 
may  reasonably  be  expected  from  one  who  is 
sober. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  §  119.] 

2.  Cabbiebs  —  Injuby  to  Passengeb  —  Dec- 
laration S — SUEFIC IENOT. 

A  declaration  alleged  that  defendant's  serv- 
ants, after  accepting  intestate  on  its  car  aa  a 
passenger,  put  him  oft  at  a  station  five  miles 
from  his  destination  on  a  stormy  night  and 
where  be  could  obtain  no  shelter,  knowing  that 
he  was  intoxicated  and  unable  to  care  for  him- 
self, and  that  in  attempting  to  walk  home  along 
defendant's  track  he  fell  from  its  bridge  and  re- 
ceived injuries  from  which  he  died.  Held  in- 
sufficient, since  it  fails  to  establish  a  connection 
between  the  alleged  wrongful  act  of  ejectment 
and  the  injury  received  by  falling  from  the 
bridge. 

3.  Same— Proximate  Cause  or  Injury. 

It  is  not  necessary,  to  the  liability  of  a 
common  carrier  for  an  injury  resulting  from  an 
act  of  its  servants,  that  they  should  be  able 
to  anticipate  the  particular  injury  which  might 
result;  but  it  cannot  be  held  liable  for  failing 
to  provide  against  a  possible  injury  which  could 
not  have  been  reasonably  anticipated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
'  9,  Carriers,  5  1412.] 


Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court  Kane- 
County;  C.  A.  Bishop,  Judge. 

Action  by  Mary  E.  Keeshan,  administratrix 
of  the  estate  of  Edward  J.  Keeshan,  deceased, 
against  the  Elgin,  Aurora  &  Southern  Trac- 
tion Company,  for  wrongfully  causing  the 
death  of  plaintiffs  Intestate.  From  a  Judg- 
ment of  the  Appellate  Court  affirming  a 
judgment  of  the  circuit  court  sustaining  a 
general  and  special  demurrer  to  the  declara- 
tion, plaintiff  appeals.  Affirmed. 

Fisher  &  Mann  (R.  N.  Botsford  of  counsel), 
for  appellant  Hopkins,  Peffers  &  Hopkins, 
for  appellee. 

CARTWRIGHT,  J.  The  appellant  Mary 
E.  Keeshan,  administratrix  of  the  estate  of 
her  deceased  husband,  Edward  J.  Keeshan, 
filed  in  the  circuit  court  of  Kane  county  her 
declaration  against  appellee,  the  Elgin,  Au- 
rora &  Southern  Traction  Company,  charging 
it  with  wrongfully  causing  the  death  of  said 
Edward  J.  Keeshan.  The  defendant  filed  a 
general  demurrer  to  the  declaration,  and 
afterward,  by  leave  of  court  added  seven 
special  causes  of  demurrer.  The  court  sus- 
tained the  demurrer,  general  and  special, 
and,  the  plaintiff  having  elected  to  stand  by 
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the  declaration,  the  court  entered  Judgment 
against  her  for  coats.  The  Appellate  Court 
for  the  Second  District  affirmed  the  judg- 
ment, except  as  to  an  order  for  execution 
against  the  plaintiff,  and  this  further  appeal 
was  prosecuted. 

The  declaration  consists  of  three  counts, 
the  first  of  which  alleges  the  following  facts : 
That  on  March  13,  1904,  defendant  was  op- 
erating a  railroad  extending  from  the  city 
of  St.  Charles,  In  Kane  county,  to  the  city 
of  Elgin,  in  the  same  county;  that  on  said 
day,  at  RIverview  Switch,  a  station  on  said^ 
road,  Edward  J.  Keeshan  became  a  passenger,' 
for  a  certain  fare  and  reward,  in  a  car  bound 
for  the  Baid  city  of  Elgin ;  that  when  he  en- 
tered said  car  he  was  very  much  Intoxicated 
and  unable  to  care  for  himself,  which  was 
known  to  the  defendant's  servant  In  charge 
of  the  car;  that  on  the  arrival  of  the  car 
at  station  31,  and  before  the  arrival  of  the 
car  at  Elgin,  the  defendant,  by  Its  said  serv- 
ant, forcibly  and  violently,  and  with  Insult 
and  Injury,  and  with  great  and  unnecessary 
violence,  expelled  Keeshan  from  said  car  and 
refused  to  permit  him  to  re-enter  the  same; 
that  it  was  nighttime,  and  the  weather  was 
cold  and  stormy,  and  snow  was  rapidly  fall- 
ing, and  the  wind  was  blowing  very  hard; 
that  there  was  no  shelter  at  station  31,  or  In 
the  immediate  neighborhood;  that  the  home 
of  Keeshan,  where  he  wished  to  go,  was  at 
Elgin,  five  miles  from  station  81 ;  that  he  was 
still  very  much  intoxicated  and  unable  to 
care  for  himself;  that  10  minutes  after  he 
was  expelled  from  the  car  he  started  to  walk 
from  said  station  to  bis  home  In  Elgin  while 
so  intoxicated  and  in  said  state  of  the 
weather ;  that  in  endeavoring  to  cross  a  cer- 
tain bridge  over  Fox  river,  on  the  line  of  said 
railroad,  on  his  way  home,  and  while  using 
due  care  and  caution  for  his  own  safety,  and 
while  the  weather  was  cold  and  stormy,  and 
the  snow  then  and  there  rapidly  and  heavily 
falling,  he  fell  off  or  walked  off  said  bridge 
into  the  water  of  the  river,  which  was  Icy 
cold,  and  out  of  which  he  was  unable  to  get 
without  assistance;  that  he  remained  there 
for  two  hours,  until  assisted  by  other  per- 
sons to  get  out,  and  that  as  a  result  thereof 
he  died  on  March  14,  1904,  leaving  plaintiff, 
his  widow,  and  a  daughter,  who  were  de- 
prived of  their  means  of  support.  The  same 
facts  are  alleged  In  the  second  and  third 
counts,  with  the  exception  that  In  the  second 
count  it  is  alleged  that  at  RIverview  Switch 
the  deceased  changed  from  a  passenger  car 
used  for  the  conveyance  of  passengers  to- 
wards the  city  of  St  Charles  and  entered  the 
car  for  the  carriage  of  passengers  towards 
the  city  of  Elgin. 

The  declaration  alleges  that  Keeshan  was 
expelled  from  the  car  with  unnecessary  vio- 
lence, and  the  law  does  not  justify  the  use  of 
unreasonable  or  excessive  force;  but  the 
declaration  does  not  allege  that  any  Injury 
resulted  from  the  act  of  expulsion  from  the 
car  or  the  unnecessary  violence  charged.  The 


death  of  Keeshan  is  alleged  to  have  been 
caused  by  his  falling  off  or  walking  off  of  a 
railroad  bridge  at  another  time  and  place, 
so  that  the  averment  of  excessive  force  adds 
nothing  to  the  supposed  cause  of  action.  It 
Is  neither  alleged  In  the  declaration  nor 
claimed  by  counsel  that  defendant  was  bound 
to  carry  Keeshan  to  the  city  of  Elgin,  where 
he  resided,  nor  that  he  could  not  have  been 
rightfully  ejected  from  the  car  at  a  proper 
time  and  place;  but  It  is  Insisted  that  the 
declaration  states  a  cause  of  action  by  aver- 
ring that  he  was  expelled  from  the  car  when 
he  was  intoxicated  and  incapable  of  exercis- 
ing care  in  his  own  behalf,  at  a  place  and 
under  conditions  where  he  was  exposed  to  a 
known  peril.  The  propositions  stated  by 
counsel  are,  In  substance,  that  although  a 
passenger  who  Is  Intoxicated  to  such  a  de- 
gree as  to  render  him  unable  to  care  for 
himself,  and  who  refuses  to  pay  fare,  may  be 
rightfully  ejected  at  the  proper  time  and 
place,  such  facts  will  not  justify  an  expul- 
sion without  exercising  due  care  with  refer- 
ence to  time,  place,  and  surroundings;  that 
a  carrier  of  passengers  has  no  right  to  eject 
such  a  person  at  a  time  or  place  where  he 
will  be  subject  to  danger  of  bodily  Injury; 
and  that,  If  he  Is  ejected  under  such  circum- 
stances, the  carrier  Is  liable  for  resulting 
damages.  If  these  propositions  are  correct. 
It  does  not  follow  that  the  declaration  states 
a  cause  of  action,  since  it  Is  necessary  that 
the  declaration  should  establish  a  connec- 
tion between  the  alleged  wrongful  act  and  the 
Injury.  If  a  helpless  drunken  passenger  Is 
expelled  from  a  car  In  the  condition  of  the 
weather  alleged  in  the  declaration,  it  might 
be  a  probable  consequence  that  he  would  be 
injured  by  exposure  to  the  cold  and  storm,  or. 
If  he  was  unfit  to  care  for  himself,  It  might 
be  a  natural  result  that  he  would  be  run 
over  and  injured  or  killed  by  other  cars. 
But  no  such  injury  resulted.  It  is  true  that, 
if  Keeshan  had  not  been  ejected  from  the 
train  and  had  been  carried  to  Elgin,  he  would 
not  have  walked  off  or  fallen  off  the  bridge ; 
but  it  Is  conceded  by  counsel  that  defendant 
was  not  bound  to  carry  him  to  Elgin,  and 
that  the  only  wrong  alleged  relates  to  his 
expulsion  In  the  state  of  the  weather  alleged 
and  at  a  place  where  there  was  no  shelter. 

It  is  alleged  that  he  wished  to  go  to  his 
home  in  Elgin,  and,  if  the  defendant  was 
not  bound  to  carry  him,  his  only  recourse  was 
to  walk,  and  that  he  attempted  to  do.  He 
would  naturally  and  probably  have  set  out 
for  home  on  foot,  if  he  had  never  been  ad- 
mitted to  the  car,  or  never  been  expelled 
therefrom.  His  starting  for  home  had  no 
connection  with  his  being  or  having  been  on 
the  car,  except  that  the  defendant  refused 
to  carry  him,  which  It  had  a  right  to  do,  and 
his  attempt  to  walk  to  his  home  across  de- 
fendant's bridge  has  no  apparent  connection 
with  his  expulsion  from  the  train.  There 
is  no  allegation  that  it  was  necessary  for 
him  to  cross  the  bridge  on  account  of  the 
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weather,  or  the  place  where  he  was  left,  or 
that  there  was  no  highway  by  which  he  could 
have  reached  his  home.  The  defendant  is 
not  charged  with  any  fault  in  respect  to  its 
bridge,  if  there  could  be  any  duty  to  main- 
tain a  railroad  bridge  in  condition  for  foot 
passengers.  Keeshan's  falling  from  the 
bridge  is  not  chargeable  to  any  defect  in  the 
bridge,  but  to  his  intoxication,  and  voluntary 
intoxication  will  not  excuse  a  person  from 
exercising  such  care  as  may  reasonably  be  ex- 
pected from  one  who  is  sober.  Toledo,  Peoria 
&  Warsaw  Railway  Co.  v.  Riley,  47  111.  514 ; 
Chicago,  Rock  Island  &  Pacific  Railroad  Co. 
v.  Bell,  70  111.  102 ;  Illinois  Central  Railroad 
Co.  v.  Cragin,  71  111.  177;  South  Chicago 
City  Railway  Co.  v.  Dufresne,  200  111.  456, 
65  N.  E.  1075;  Thompson  on  Negligence,  8 
2935.  If  putting  Keeshan  off  at  the  time 
and  place  alleged  was  a  wrongful  act  on  ac- 
count of  the  condition  of  the  weather,  the 
declaration  shows  no  natural  connection  be- 
tween that  act  and  the  consequences  which 
resulted  from  his  attempting  to  walk  to  his 
home,  in  his  Intoxicated  condition,  across 
defendant's  bridge.  If  it  was  not  necessary 
to  a  liability  of  the  defendant  that  Its  serv- 
ant in  charge  of  the  car  should  be  able  to 
anticipate  the  particular  injury  which  might 
result  from  a  wrongful  act,  still  the  defend- 
ant cannot  be  held  liable  for  falling  to  pro- 
vide against  a  possible  injury  which  could  not 
have  been  reasonably  anticipated.  If  Kee- 
shan was  expelled  and  left  in  a  place  where 
he  was  exposed  to  unnecessary  peril  In  his 
drunken  condition,  on  account  of  the  cold  and 
storm,  there  is  no  connection  between  that 
act  and  his  walking  or  falling  off  the  bridge. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(22.)  111.  390) 

ILLINOIS  CENT.  R.  CO.  v.  SILER. 
(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Railroads— Fibes— Actions  fob  Injuries 
—Pleading — Statutes. 

Counts  in  a  declaration  for  causing  the 
death  of  plaintiff's  intestate,  alleging  that  in- 
testate, while  exercising  due  care,  was  burned 
to  death  in  attempting  to  put  out  a  fire  on  her 
premises  which  had  spread  from  combustible 
material  negligently  left  by  defendant  railroad 
on  its  right  of  way  and  ignited  from  sparks 
from  defendant's  locomotive,  are  not  statutory, 
and  therefore  bad,  because  3  Starr  &  C.  Ann. 
St.  1806,  c.  114,  par.  69,  relating  to  the  accumu- 
lation of  combustible  material  on  the  right  of 
way  of  a  railway,  refers  back  to  the  preceding 
section  for  a  penalty,  and  applies  only  to  stock, 
and  not  to  persons,  since  they  do  not  refer  to 
the  statute,  and  do  not  depend  upon  it  for  their 
validity. 

2.  Same— Questions  fob  Jubt. 

Before  the  statute  as  to  allowing  the  ac- 
cumulation of  combustible  material  on  the  right 
of  way  of  a  railway,  the  question  whether  the 
company  was  negligent  in  so  doing  was  one  of 
fact,  to  be  determined  by  the  jury  under  the 
evidence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads.  §  1744.] 


3.  Negligence  —  Pboximate   Cause  —  Ques- 
tion of  Law  ob  Fact. 

What  is  the  proximate  cause  of  an  injury 
is  ordinarily  a  question  of  fact  for  the  jury, 
and  is  only  a  question  of  law  or  pleading  when 
the  facts  are  not  only  undisputed,  but  are  also 
such  that  there  can  be  no  difference  in  the  judg- 
ment of  reasonable  men  as  to  the  inferences  to 
be  drawn  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  327-332.] 

4.  Same— Pboximate  Cause. 

In  order  to  make  a  negligent  act  the  proxi- 
mate cause  of  an  injury,  it  is  not  necessary  that 
the  particular  injury  and  particular  manner  of 
jta  occurrence  could  reasonably  have  been  fore- 
seen ;  but  if  the  consequences  follow  in  unbrok- 
en sequence  from  the  wrong  to  the  injury,  with- 
out an  intervening  efficient  cause,  it  is  suffi- 
cient if  at  the  time  of  the  negligence  the  wrong- 
doer might  by  the  exercise  of  ordinary  care  have 
foreseen  that  some  injury  might  result  from  his 
negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  69-82.] 

5.  Railboads— Fibes— Pboximate  Cause. 

Where  a  railway  company  allowed  com- 
bustible material  to  accumulate  upon  its  right  of 
way  next  to  intestate's  premises,  it  was  bound 
to  anticipate  that,  if  a  fire  started  therein  and 
endangered  her  property,  she  would  try  to  put 
it  out;  and  where  a  fire  started  from  a  spark 
from  defendant's  locomotive  and  spread  to  in- 
testate's premises,  and  she,  in  attempting  to 
extinguish  it  and  while  exercising  due  care,  was 
burned  to  death,  defendant's  negligence  was  the 
proximate  cause  of  the  injury,  since  it  should 
have  anticipated  such  a  result  as  probable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §8  1687-1693 ;  vol.  37,  Negli- 
gence, §  103.] 

6.  Negligence— Fibes— Duty  of  Owner  to 
Pbotect  Pbopebty. 

One  whose  property  is  exposed  to  danger 
by  fire  caused  by  another's  negligence  is  bound 
.  to  make  such  effort  as  an  ordinarily  prudent 
person  would  to  save  it;  and  if  in  doing  so, 
and  while  exercising  such  care  for  his  safety  as 
is  reasonable  and  prudent  under  the  circumstan- 
ces, he  is  injured  as  a  result  of  the  negligence 
against  the  effect  of  which  he  is  seeking  to  pro- 
tect his  property,  the  wrongdoer  whose  negli- 
gence is  the  occasion  of  the  injury  is  liable  in 
damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  103.] 

7.  Appeal  —  Intermediate    Coubts  —  Ques- 
tions of  Fact. 

The  judgment  of  the  Appellate  Court,  af- 
firming a  judgment  of  the  trial  court,  is  final 
as  to  controverted  questions  of  fact. 

8.  Negligence— Concubbent   Causes— Acci- 
dent. 

A  defendant  is  liable  for  an  injury  caused 
to  one  using  due  care  for  his  personal  safety  by 
the  defendant's  negligence  concurring  with  an 
accident  without  which  the  injury  would  not 
have  occurred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  74,  75.) 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Craw- 
ford County ;  E.  E.  Newlin,  Judge. 

Action  by  X.  F.  Slier,  as  administrator  for 
Mary  E.  Mullens,  deceased,  against  the  Il- 
linois Central  Railroad  Company,  to  recover 
for  the  death  of  plaintiffs  Intestate.  From  a 
Judgment  of  the  Appellate  Court,  affirming 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 
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On  the  11th  day  of  November,  1906,  ap- 
pellee's intestate,  Mrs.  Mary  e.  Mullens,  hav- 
ing discovered  fire  among  the  dry  grass  and 
weeds  on  her  premises  adjoining  appellant's 
right  of  way,  In  order  to  stop  its  progress, 
began  raking  the  leaves  between  the  fire 
and  her  house  toward  the  fire,  and  while  do- 
ing so  her  clothing  caught  fire  and  she  was 
so  badly  burned  that  she  died.  Her  admin- 
istrator, alleging  that  the  fire  was  caused 
by  appellant's  negligence,  brought  an  action 
on  the  case  against  appellant  in  the  circuit 
court  of  Crawford  county  to  recover  dam- 
ages for  the  injury  to  the  surviving  husband 
and  next  of  kin.  He  recovered  a  judgment, 
which  was  affirmed  by  the  Appellate  Court, 
and  an  appeal  has  now  been  taken  to  this 
court, 

John  O.  Drennan  (J.  M.  Dickinson  and 
Parker  &  Crowley,  of  counsel),  for  appellant. 
George  W.  Jones  and  Bradbury  &  MacHat- 
ton,  for  appellee. 

DUNN,  J.  Appellant  presents  two  proposi- 
tions only:  First,  the  declaration  does  not 
state  a  cause  of  action ;  second,  there  is  no 
proof  that  appellant  set  out  the  fire  or  that 
the  deceased  used  due  care.  The  declaration 
consisted  of  five  counts,  the  second  and  fifth 
of  which  were  substantially  alike,  and  al- 
leged that  defendant  negligently  suffered 
large  quantities  of  combustible  material  to 
accumulate  upon  its  right  of  way;  that  fire 
from  one  of  defendant's  engines  ignited  said 
combustible  material,  and  thence  spread  and 
was  communicated  to  the  decedent's  prem- 
ises, and  while  decedent,  with  all  due  care 
and  caution  for  her  own  personal  safety,  was 
endeavoring  to  suppress  said  fire  and  pro- 
tect her  dwelling  house  on  said  premises, 
whose  destruction  was  threatened,  her  cloth- 
ing was  ignited  by  said  fire,  in  consequence 
whereof  she  was  burned  and  died.  The  third 
and  fourth  counts  allege  that  fire  escaped 
from  one  of  defendant's  locomotives  by  de- 
fendant's mere  neglect,  and  set  fire  to  cer- 
tain combustible  material  on  its  right  of  way 
and  decedent's  adjoining  close,  and  while  de- 
cedent, with  all  due  care  for  her  personal 
safety,  was  endeavoring  to  extinguish  the  fire 
and  protect  her  dwelling  bouse,  which  was 
threatened  with  destruction,  her  clothing  was 
ignited  and  she  was  burned,  and  in  conse- 
quence thereof  died. 

It  is  claimed  that  the  second  and  fifth 
counts  are  statutory,  and  therefore  bad,  be- 
cause the  statute  in  reference  to  the  accumu- 
lation of  dangerous  combustible  material  up- 
*on  the  right  of  way  of  a  railroad  company 
(3  Starr  &  C  Ann.  St  1896,  p.  3263,  c.  114, 
par.  69)  refers  back  to  the  preceding  sec- 
tion for  its  penalty,  and  applies  only  to  stock, 
.and  not  to  persons.  But  these  counts  do 
not  refer  to  the  statute,  and  do  not  depend 
upon  it  for  their  validity.  Before  the  stat- 
ute, while  the  presence  of  dry  grass  and 
weeds  upon  the  right  of  way  of  a  railroad 
company  was  not  conclusive  evidence  of  neg- 


ligence, yet  the  question  of  negligence  was 
one  of  fact,  to  be  determined  by  the  jury 
from  all  the  circumstances  In  the  case.  Illi- 
nois Central  Railroad  Co.  v.  Mills,  42  HL. 
407. 

It  is  Insisted  that  all  the  counts  are  bad, 
because  they  show  specifically  that  the  In- 
Jury  to  decedent  was  not  the  proximate  re- 
sult of  the  negligence  charged.  What  Is  the 
proximate  cause  of  an  injury  Is  ordinarily 
a  question  of  fact,  to  be  determined  by  the 
jury  from  a  consideration  of  all  the  attend- 
ing circumstances.  Fent  v.  Toledo,  Peoria  & 
Warsaw  Railway  Co.,  59  111.  349,  14  Am. 
Rep.  13;  Pullman  Palace  Car  Co.  v.  Laack, 
143  111.  242,  32  N.  E.  285,  18  L.  R  A.  215; 
West  Chicago  Street  Railroad  Co.  v.  Feld- 
steln,  169  111.  139,  48  N.  E.  193.  It  can  only 
arise  as  a  question  of  law  or  pleading  when 
the  facts  are  not  only  undisputed,  but  are 
also  such  that  there  can  be  no  difference,  in 
the  judgment  of  reasonable  men,  as  to  the 
Inferences  to  be  drawn  from  them.  The 
counts  all  allege,  substantially,  that  the  fire 
was  communicated  to  the  decedent's  prem- 
ises by  the  negligence  of  appellant  They 
all  allege,  substantially,  that  while  the  de- 
ceased, with  all  due  care  for  her  safety,  was 
trying  to  extinguish  the  fire,  her  clothing  was 
ignited  and  her  burning  and  death  resulted. 
The  question  presented,  so  far  as  the  demur- 
rer is  concerned,  is  whether  one  who  has 
negligently  set  fire  to  another's  premises  can 
be  held  liable  for  damages  caused  by  burn- 
ing the  owner  while  engaged  in  trying,  with 
reasonable  prudence  and  care,  to  extinguish 
such  fire.  Even  though  one's  property  has 
been  negligently  set  on  fire  by  another,  the 
owner  cannot  permit  it  to  be  consumed  with- 
out an  effort  to  save  it  and  then  claim  re- 
imbursement from  the  setter  out  of  the  fire. 
He  must  use  every  reasonable  effort  con- 
sistent with  his  personal  safety,  to  preserve 
the  property.  Toledo,  Peoria  &  Warsaw  Rail- 
way Co.  v.  Pindar,  53  III.  447,  5  Am.  Rep.  57; 
Chicago  &  Alton  Railroad  Co.  v.  Peunell,  94 
111.  448.  Where  a  person  sees  his  property 
exposed  to  imminent  danger  through  the  neg- 
ligence of  another,  he  is  justified  in  using 
every  effort  to  save  It  which  a  reasonably 
prudent  person  would  use  under  similar  cir- 
cumstances, even  though  the  effort  exposes 
him  to  some  danger  which  he  would  other- 
wise have  avoided.  Due  care  depends  upon 
the  circumstances  surrounding  the  action.  It 
Is  to  be  determined  with  reference  to  the  situ- 
ation in  which  he  finds  himself  at  the  time. 
What  is  due  care  in  one  situation  might  be 
gross  recklessness  under  different  circumstan- 
ces. Every  one  is  bound  to  anticipate  the 
results  naturally  following  from  his  acts. 
The  appellant  was  therefore  bound  to  an- 
ticipate, when  the  fire  started,  that  the  de- 
cedent would  try  to  put  it  out.  This  she  was 
doing,  and  the  allegation  Is  that  she  was  us- 
ing all  due  care  and  caution  for  her  own  per- 
sonal safety.  If  In  so  doing  the  fire  which 
appellant  had  negligently  set  out  spread  to 
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and  Ignited  her  clothing  without  any  want 
on  her  part  of  the  care  which  an  ordinarily 
prudent  person  would  exercise  under  the  cir- 
cumstances, the  appellant  should  be  held  to 
have  anticipated  such  result  as  probable  and 
to  be  liable  therefor. 

In  order  to  make  a  negligent  act  the  proxi- 
mate cause  of  an  injury,  it  is  not  necessary 
that  the  particular  injury  and  the  particular 
manner  of  its  occurrence  could  reasonably 
have  been  foreseen.  City  of  Dixon  v.  Scott, 
181  111.  116,  54  N.  E.  897.  If  the  conse- 
quences follow  in  unbroken  sequence  from 
the  wrong  to  the  Injury  without  an  inter- 
vening efficient  cause,  it  Is  sufficient  if,  at 
the  time  of  the  negligence,  the  wrongdoer 
might  by  the  exercise  of  ordinary  care,  have 
foreseen  that  some  injury  might  result  from 
his  negligence.  Chicago  &  Alton  Railroad 
Co.  v.  Pennell,  supra;  Pullman  Palace  Car 
Co.  v.  Laack,  supra;  Chicago  Hair  &  BTistle 
Co.  v.  Mueller,  203  111.  568,  68  N.  E.  51.  The 
rule  as  to  what  constitutes  proximate  cause 
was  considered  in  the  case  of  Atchison, 
Topeka  &  Santa  Fe  Railroad  Co.  v.  Stanford, 
12  Kan.  354,  15  Am.  Rep.  862,  and  it  was 
said:  "Any  number  of  causes  and  effects  may 
Intervene  between  the  first  wrongful  cause 
and  the  final  injurious  consequence,  and,  if 
they  are  such  as  might  with  reasonable  dili- 
gence have  been  foreseen,  the  last  result, 
as  well  as  the  first  and  every  Intermediate 
result,  Is  to  be  considered  In  law  as  the  proxi- 
mate result  of  the  first  wrong  cause.  .But 
whenever  a  new  cause  Intervenes,  which  Is 
not  a  consequence  of  the  first  wrongful  cause, 
which  Is  not  under  the  control  of  the  wrong- 
doer, which  could  not  have  been  foreseen 
by  the  exercise  of  reasonable  diligence  by 
the  wrongdoer,  and  except  for  which  the 
final  injurious  consequence  could  not  have 
happened,  then  such  injurious  consequences 
must  be  deemed  too  remote  to  constitute  the 
basis  of  the  cause  of  action."  In  Milwaukee 
&  St  Paul  Railway  Co.  v.  Kellogg,  94  U.  S. 
469,  24  L.  Ed.  256,  It  is  said:  "The  question 
always  Is:  Was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury — a 
continuous  operation?  Did  the  facts  consti- 
tute a  continuous  succession  of  events,  so 
linked  together  as  to  make  a  natural  whole, 
or  was  there  some  new  and  independent 
cause  intervening  between  the  wrong  and 
the  Injury?  *  *  •  The  inquiry  must, 
therefore,  always  be  whether  there  was  any 
Intermediate  cause,  disconnected  from  the 
primary  fault,  and  self-operating,  which  pro- 
duced the  injury."  It  is  true  that  in  this 
case  the  voluntary  act  of  the  decedent  in- 
tervened between  the  negligent  act  of  the 
appellant  In  setting  out  the  fire  and  the  In- 
Jury  occasioned  by  the  burning  of  decedent. 
But  this  act  was  one  of  the  intervening 
causes  which  the  appellant  with  reasonable 
diligence  might  have  foreseen.  It  was  a  con 
sequence  of  the  wrongful  act  of  appellant 
which  it  ought  to  have  anticipated.  It  was  j 
not  a  new  and  independent  cause  intervening  I 


between  the  wrong  and  the  injury,  or  discon- 
nected from  the  primary  cause  and  self- 
operating,  but  was  Itself  the  natural  result 
of  appellant's  original  negligence. 

The  case  of  Seale  v.  Railway  Co.,  65  Tex. 
274,  57  Am.  Rep.  602,  has  been  cited  by  ap- 
pellant and  fully  sustains  Its  position.  That 
case  holds  that,  whether  the  deceased  was 
negligent  or  not  in  her  attempt  to  put  out 
the  fire,  it  was  this  attempt,  and  not  the  origi- 
nal negligence  of  the  defendant  In  starting 
the  flame,  that  was  the  proximate  cause  of  her 
death.  This  case  was  followed  by  the  Mis- 
souri Court  of  Appeals  in  Logan  v.  Wabash 
Railroad  Co.,  96  Mo.  App.  461,  70  S.  W.  734. 
In  the  case  of  Chattanooga  Light  &  Power 
Co.  v.  Hodges,  109  Tenn.  331,  70  S.  W.  616, 
60  II  R.  A.  459,  97  Am.  St  Rep.  844,  the  In- 
Jury  resulted  from  "an  act  committed  by  the 
injured  party  so  obviously  fraught  with  peril 
as  should  be  sufficient  to  deter  one  of  reason- 
able intelligence."  The  court,  while  reversing 
the  Judgment  against  the  defendant  said: 
"The  rule  has  been  extended  so  as  to  give  the 
Injured  party  redress  where  his  effort  to  save 
property  has  been  such  as  a  reasonably  pru- 
dent man  would  have  made  under  similar 
circumstances."  The  cases  which  sustain  the 
position  of  the  appellant  we  think  are  wrong 
in  principle  and  opposed  to  the  weight  of 
authority.  One  whose  property  is  exposed 
to  danger  by  another's  negligence  is  bound 
to  make  such  effort  as  an  ordinarily  prudent 
person  would  to  save  It  or  prevent  damages 
to  it  If  in  so  doing,  and  while  exercising 
such  care  for  his  safety  as  is  reasonable  and 
prudent  under  the  circumstances,  he  is  In- 
jured as  a  result  of  the  negligence  against  the 
effect  of  which  he  is  seeking  to  protect  his 
property,  the  wrongdoer  whose  negligence  Is 
the  occasion  of  the  injury  must  respond  for 
the  damages.  It  is  not  just  that  the  loss 
should  fall  on  the  innocent  victim.  We  re- 
gard this  as  the  result  of  the  authorities 
which  we  have  been  able  to  examine,  aside 
from  the  two  above  mentioned  as  sustaining 
the  position  of  appellant.  Berg  v.  Great 
Northern  Railway  Co„  70  Minn.  272,  73  N. 
W.  648,  68  Am.  St.  Rep.  524;  Liming  v.  Il- 
linois Central  Railroad  Co.,  81  Iowa,  246,  47 
N.  W.  66;  Glanz  v.  Chicago,  Milwaukee  & 
St  Paul  Railway  Co.,  119  Iowa,  611,  93  N. 
W.  575;  Wasmer  v.  Delaware,  Lackawanna 
&  Western  Railroad  Co.,  80  N.  T.  212,  36  Am. 
Rep.  608;  Page  v.  Buck  sport,  64  Me.  51,  18 
Am.  Rep.  239. 

The  declaration  was  sufficient  to  support 
the  judgment  There  was  evidence  tending 
to  show  that  appellant  had  allowed  dry  grass 
and  weeds  to  accumulate  upon  Its  right  of 
way;  that  the  fire  started  in  such  grass  and 
weeds,  and  spread  to  the  deceased's  premises, 
immediately  after  the  passage  of  a  gravel 
train  of  appellant;  that  the  deceased  com- 
menced to  rake  the  grass  and  leaves  on  her 
lot  and  near  her  house,  and  while  doing  so 
j  her  clothes  caught  fire;  that  the  fire  was 
I  started  by  the  negligence  of  appellant;  and 
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that  the  deceased  exercised  ordinary  care,  un- 
der the  circumstances,  for  her  own  safety. 
In  this  condition  of  the  record,  the  Judgment 
of  the  Appellate  Court  is  final  as  to  the 
facts. 

Appellant  Insists  that,  if  the  deceased  was 
not  guilty  of  contributory  negligence,  she  was 
injured  as  the  result  of  a  pure  accident  But 
the  law  is  well  settled  in  this  state  that  a 
defendant  is  liable  for  an  injury  caused  to 
one  using  due  care  for  his  personal  safety  by 
the  defendant's  negligence  concurring  with  an 
accident  without  which  the  injury  would  not 
have  occurred.  City  of  Rock  Falls  v.  Wells, 
169  111.  224,  48  N.  B.  440;  City  of  Joliet  v. 
Shufeldt,  144  111.  403,  82  N.  E.  969,  18  L.  R. 
A.  TOO,  86  Am.  St  Rep.  453;  Village  of  Car- 
tervllle  v.  Cook,  129  111.  162,  22  N.  E.  14,  4 
L.  R.  A.  721, 16  Am.  St  Rep.  248;  Armour  v. 
Golkowska,  202  111.  144,  66  N.  B.  1087. 

We  find  no  error  in  the  record,  and  the 
Judgment  will  be  affirmed. 

Judgment  affirmed. 


(229  IU.  667) 

BAUCHENS  et  al.  v.  DAVIS  et  al. 
(Supreme  Court  of  Illinois.   Oct  23,  1907.) 
JL  Wills  —  Testamentaby   Capacity  —  "In- 
sane Delusion." 

An  insane  delusion  is  a  belief  in  something 
Impossible  in  the  nature  of  things,  or  impossible 
under  the  circumstances  surrounding  the  afflict- 
ed individual,  and  which  refuses  to  yield  either 
to  evidence  or  reason. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  §§  78-81. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8644-3646;  vol.  8,  p.  7689.] 

2.  Same— Evidence. 

The  fact  that  testator's  regard  for  his  chil- 
•dren  was  lessened  by  the  fact  that  one  of  them 
had  sympathized  with  and  aided  testator's  wife 
in  certain  family  difficulties,  and  that  his  son 
had  refused  to  repay  a  sum  of  money  which  tes- 
tator had  loaned  him,  constituted  no  indication 
that  testator  entertained  an  insane  delusion 
against  his  children. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  8  142.] 

3.  Trial  —  Instructions— Applicability  to 
Evidbncje. 

Where,  in  a  suit  to  set  aside  a  will,  there 
was  no  evidence  that  testator  entertained  an 
insane  delusion  against  his  children,  the  court 

f>roperly  refused  to  charge  that  if  the  jury  be- 
ieved  from  the  evidence  that  testator  entertain- 
ed such  a  delusion,  they  might  consider  such 
fact,  with  other  evidence,  in  determining  wheth- 
er the  writing  offered  was  his  will. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §§  596-612.] 

4.  Wills— Undue  Influence. 

Where  a  legatee  knew  nothing  of  the  pur- 
port of  testator  s  will  until  after  it  had  been 
•executed,  and  did  not  suggest  the  making  of  the 
will,  nor  bring  about  its  execution,  the  court 
properly  excluded  evidence  offered  for  the  pur- 
pose of  showing  undue  influence  by  such  legatee. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §  385.] 

Appeal  from  City  Court  of  Bast  St  Louis; 
B.  R.  Burroughs,  Judge. 

BUI  by  Louis  P.  Bauchens  and  others 
against  LUlie  D.  Davis  and  others  to  set 


aside  an  instrument  probated  as  the  last  will 
of  Adam  Bauchens,  deceased.  From  a  judg- 
ment in  favor  of  defendants,  complainants 
Affirmed. 


On  July  6,  1905,  appellants,  who  are  heirs 
at  law  of  Adam  Bauchens,  deceased,  filed 
their  bill  in  the  city  court  of  Bast  St  Louis 
against  Mrs.  Lillie  D.  Davis  and  Ralph  Dun- 
can, administrator,  appellees,  to  set  aside 
an  instrument  which  had  been  admitted  to 
probate  in  the  county  court  of  St  Clair  coun: 
ty  as  the  last  will  and  testament  of  the  de- 
ceased. Lillie  D.  Davis  was  one  of  the  dev- 
isees under  said  will,  and  Duncan  had 
been  appointed  administrator  with  the  will 
annexed.  The  bill  averred,  among  other 
things,  that  at  the  time  of  the  execution  of 
said  will  the  said  Adam  Bauchens  was  not 
of  sound  mind  and  memory,  and  that  he  had 
been  prompted  to  make  the  said  will  by  the 
misrepresentations  and  undue  Influence  of 
said  Lillie  D.  Davis.  Adam  Bauchens  died 
March  23,  1905,  aged  69  years,  leaving  an 
estate  of  the  value  of  about  $10,000,  as  esti- 
mated by  appellants.  For  a  number  of  years 
prior  to  his  decease  he  had  been  a  resident 
of  the  city  of  Bast  St.  Louis.  He  was  during 
his  business  life  a  close,  economical,  indus- 
trious, and  strong-willed  man.  He  was  di- 
vorced from  his  wife  in  1908,  and  at  the 
time  the  will  was  executed,  and  for  some 
time  prior  thereto,  he  did  not  have  a  very 
friendly  feeling  toward  his  children.  From 
December,  1902,  until  about  August  1904, 
Bauchens  boarded  with  the  family  of  a  man 
by  the  name  of  Newton,  who  lived  in  one  of 
his  houses  on  Colllnsville  avenue.  He  then 
went  to  board  with  the  defendant  Mrs. 
Davis  and  her  husband,  who  occupied  another 
house  on  the  same  street  About  a  month 
later  he  purchased  a  piece  of  property  on 
Minnie  avenue  for  $1,700,  and  moved  with 
the  Davis  family  into  that  house,  and  on 
December  10th  following,  having  concluded 
that  the  house  In  which  they  were  living  was 
not  suitable  for  him,  as  it  was  not  built  with 
proper  regard  to  excluding  the  cold  and  was 
without  a  furnace,  he  purchased  another 
residence  property  on  Eighth  street  for 
$4,500,  where  the  house  was  better  built 
and  heated  by  a  furnace,  and  from  that  time 
until  a  few  days  before  his  death,  when  he 
was  removed  to  St  Mary's  Hospital,  he  oc- 
cupied that  property  with  the  Davis  family, 
which  consisted  of  Mr.  and  Mrs.  Davis,  Mr. 
Murray,  who  was  a  brother  of  the  wife, 
a  young  man  by  the  name  of  Reynolds,  who 
boarded  there,  and  a  woman  employed  to  as- 
sist in  housework. 

The  will  was  executed  on  December  19, 
1904,  and  In  and  by  the  second  clause  of 
said  will  he  devised  to  LUlie  D.  Davis  the 
last-mentioned  residence  property,  free  and 
clear  of  all  incumbrances,  reciting  that  said 
devise  "is  made  in  recognition  of  services 
rendered  and  to  be  rendered  to  me  by  her 
and  her  family  during  declining  years  of  my 
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life,  I  having  made  my  home  with  them, 
and  who  are  taking  care  of  me."  After  mak- 
ing certain  other  minor  bequests,  the  residue 
of  his  property  was  bequeathed  to  the  appel- 
lants, his  children,  and  Pearl  Adolph,  a 
granddaughter,  in  equal  parts,  except  that 
his  daughter  Annie  was  given  but  $5  and  his 
son  Adam  was  charged  with  a  sum  of  money 
which,  according  to  the  recitals  of  the  will,, 
the  father  had  loaned  him.  The  will  was  ex- 
ecuted without  the  knowledge  of  Mrs.  Davis. 
The  attorney  who  drew  the  will  testified 
that  Bauchens  consulted  him  at  least  10 
times  concerning  it  before  it  was  finally 
prepared.  About  the  time  the  instrument 
was  executed  Bauchens  stated  to  a  number 
of  persons  that  it  was  his  intention  to  make 
the  Eighth  street  property  his  permanent 
home,  and  If  Mrs.  Davis  would  take  care  of 
him  he  was  going  to  will  it  to  her;  that  he 
had  a  room  there  to  himself,  and  went  in 
and  out  when  he  pleased;  that  he  had  the 
comforts  of  a  home,  a  nice  bed,  and  a  com- 
fortable room,  and  that  his  meals  were  cook- 
ed to  his  liking ;  that  she  would  do  more  for 
him  than  any  of  his  own  family.  At  all 
times  he  expressed  the  highest  regard  for 
her.  He  often  talked  to  persons  of  the  man- 
ner in  which  his  family  treated  him,  com- 
plaining that  they  had  forsaken  him  and  tak- 
en sides  with  bis  wife;  that  when  they  came 
to  see  him  they  always  wanted  money,  and 
on  several  occasions  he  stated  that  he  did  not 
want  to  leave  anything  more  to  them  than 
he  could  help;  that  he  was  going  "to  spend 
It  himself  and  get  the  good  of  It"  Shortly 
after  the  will  was  executed,  while  in  con- 
versation with  one  of  the  witnesses,  the  de- 
ceased stated  (referring  to  the  devise  in  his 
will  to  Mrs.  Davis):  "I  met  one  of  my  sons, 
and  they  throwed  It  up  to  me,  and  said, 
'When  you  are  dead,  we  will  show  you  who 
gets  that  property.  We  will  see  whether 
Mrs.  Davis  gets  It.' "  During  the  last  year 
fit  Bauchen's  life  he  was  afflicted  with  a 
loathsome  disease  and  his  health  failed  rap- 
idly. 

Defendant  Davis  answered  the  bill,  deny- 
ing that  Adam  Bauchens,  at  the  time  of 
the  execution  of  the  will,  was  not  of  sound 
mind  and  memory,  and  denying  that  she  In- 
duced him  to  execute  the  said  will  by  misrep- 
resentation or  undue  influence.  Upon  a  trial 
the  jury  returned  a  verdict  finding  that  the 
writing  in  question  was  not  the  last  will 
and  testament  of  Adam  Bauchens,  deceased. 
Upon  motions  of  proponents  a  new  trial  was 
granted.  On  the  second  trial  the  court,  upon 
motion  of  Llllle  D.  Davis,  withdrew  from  the 
consideration  of  the  Jury  evidence  offered 
by  appellants  upon  the  question  of  undue 
Influence,  and  a  verdict  was  returned  finding 
that  said  instrument  was  the  last  will  and 
testament  of  Adam  Bauchens,  deceased.  Af- 
ter overruling  a  motion  for  a  new  trial,  a  de- 
cree was  entered  In  accordance  with  the 
verdict.  From  that  decree,y  contestants  ap- 
peal, and  eontend,  first,  the  court  erred  In 


passing  on  instructions;  second,  the  court 
erred  in  withdrawing  from  the  consideration 
of  the  Jury  all  evidence  offered  in  support 
of  the  allegation  of  undue  influence. 

Daniel  McGlynn  and  E.  W.  Eggmann,  for 
appellants.  Wise  &  McNulty  and  Keefe  & 
Sullivan,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  It  Is  not  contended  by  appellants 
that  the  verdict  of  the  Jury  was  so  manifest- 
ly against  the  preponderance  of  the  evidence 
as  to  warrant  a  reversal.  It  is  urged,  how- 
ever, that  there  was  evidence  which  tended  to 
8 how  that  the  deceased  entertained  an  Insane 
delusion  in  regard  to  his  children,  and  that 
the  eourt  Improperly  refused  Instruction  No. 
14  asked  by  appellants,  which  wa*8  designed 
to  inform  the  Jury  that  if  they  believed,  from 
the  evidence,  that  Adam  Bauchens  enter- 
tained such  a  delusion,  the  Jury  might  take 
that  fact  into  consideration,  with  the  other 
evidence,  in  determining  whether  the  writing 
offered  was  his  will.  "An  Insane  delusion  is 
a  belief  in  something  impossible  In  the  nature 
of  things,  or  Impossible  under  the  circum- 
stances surrounding  the  afflicted  Individual, 
and  which  refuses  to  yield  either  to  evi- 
dence or  reason."  Scott  v.  Scott,  212  111. 
597,  72  N.  Ev  708.  There  Is  no  evidence  in 
this  record  which  tends  to  show  that  the  de- 
ceased had  any  such  delusion  In  regard  to  his 
children.  His  affection  for  them  was  not  as 
warm  as  the  affection  which  a  father  or- 
dinarily entertains  for  his  children.  He  ex- 
plained this  by  stating  that,  at  the  time  of  the 
difficulties  between  himself  and  wife,  the 
children  sympathized  with  and  aided  the  wife, 
and  he  was  more  incensed  by  his  daughter 
Annie  than  by  either  of  his  other  children, 
for  the  reason,  as  he  said,  that  she  had  been 
more  active  in  the  wife's  behalf  than  the 
others.  He  also  complained  that  his  son 
Adam  refused  to  repay  a  sum  of  money  which 
he  bad  loaned  him.  There  is  no  evidence 
whatever  that  the  belief  which  he  entertained 
in  regard  to  these  matters  was  not  well 
founded.  The  fact  that  his  regard  for  his 
children  was  thereby  lessened  is  no  indication 
that  he  entertained  an  insane  delusion.  By 
the  will  he  left  but  $5  to  the  daughter 
Annie,  and  charged  the  son  Adam  with  the 
money  which  he  said  had  been  loaned  to  him, 
and  the  will  was  in  those  respects  entirely 
consistent  with  his  sentiments  regarding 
those  two  children  as  he  had  theretofore  ex^ 
pressed  them.  There  was  in  the  record  noth- 
ing upon  which  to  base  the  instruction  now 
under  consideration. 

It  is  also  urged  that  the  court  should  not 
have  excluded  the  evidence  which  was  offered 
for  the  purpose  of  showing  undue  influence, 
and  appellants  seek  to  support  this  assign^ 
tnent  of  error  by  language  quoted  from  Sands 
v.  Sands,  112  111.  225,  and  repeated  with  ap- 
proval In  Dorscy  v.  Wolcott,  173  111.  539,  50 
N.  E.  1015,  as  follows:  "Where  a  person  en- 
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feeb  led  In  mind  by  disease  or  old  age  Is  so 
placed  as  to  be  likely  to  be  subjected  to  the 
influence  of  another,  and  makes  a  voluntary 
disposition  of  property  in  favor  of  that  per- 
son, the  courts  require  proof  of  the  fact  that 
the  donor  understood  the  nature  of  the  act 
and  that  It  was  not  done  through  the  In- 
fluence of  the  ddnee."  In  each  of  those  cases 
the  person  who  would  profit  by  the  Instru- 
ment attacked  was  largely  Instrumental  in 
securing  Its  execution,  and  that  fact  must  be 
considered  In  determining  the  meaning  which 
attaches  to  the  language  quoted.  In  the  case 
at  bar  Mrs.  Davis  knew  nothing  of  the  prep- 
aration of  the  will  until  after  It  had  been 
signed  and  attested.  So  far  as  appears  from 
the  excluded  evidence,  she  did  not  suggest 
the  making  of  the  will,  and  did  nothing  to 
bring  about  Its  execution.  In  Re  Will  of  Bar- 
ry, 219  111.  391,  76  N.  E.  577,  the  distinction 
above  pointed  out  was  recognized  in  these 
words:  "In  cases  In  which  the  burden  of 
proof  Is  thrown  upon  one  standing  In  a  con- 
fidential relationship  to  show  the  absence  of 
fraud  or  undue  influence  In  the  making  of  a 
will,  such  person  must  be  shown  to  have  been 
directly  connected  In  some  manner  with  the 
making  of  the  will."  We  think  there  was  no 
error  in  excluding  the  evidence  In  question. 

What  has  already  been  said  disposes  of  oth- 
er objections  raised  to  the  action  of  the  court 
in  passing  on  instructions.  The  decree  of  the 
city  court  will  be  affirmed. 

Decree  affirmed. 


(229  111.  612) 

STREET  et  at.  v.  THOMPSON. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Partnership  —  What  Constitutes— Con- 
struction. 

Plaintiff  and  defendants  agreed  that,  in 
consideration  of  a  certain  weekly  salary  paid 
plaintiff  and  one-half  of  the  yearly  net  profits 
of  defendants'  business,  plaintiff  was  to  give  bis 
entire  time  and  services  to  the  selling  of  de- 
fendants' goods:  defendants  to  pay  plaintiff's 
necessary  traveling  expenses,  etc.  Held,  that 
plaintiff  was  an  employe",  and  not  a  partner. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §§  23,  24.] 

2.  Equity— Jurisdiction. 

Where,  to  ascertain  the  amount  of  the 
profits  of  a  business,  a  share  of  which  plaintiff 
was  to  have  as  compensation  for  services  ren- 
dered defendant  partnership,  it  was  necessary 
that  the  partnership  accounts  be  adjusted,  a 
court  of  equity  had  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §8  30,  31.] 

3.  Partnership— Salaries— Presumption. 

In  the  absence  of  a  contract  providing  that 
partners  shall  receive  salaries,  salaries  are  not 
payable  out  of  the  proceeds  of  the  firm  business ; 
and  hence,  where  plaintiff,  in  consideration  of 
services  rendered  to  defendant  partners,  was  to 
receive  a  share  of  the  profits  of  the  partnership, 
he  was  not  chargeable  with  any  portion  of  the 
salary  paid  one  of  the  partners. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  §  131.] 

4.  Samej-Pleading—Pboof— Variance. 

In  an  action  by  plaintiff  to  recover  for 
services  rendered  defendant  partners,  the  bill 


alleged  that  plaintiff  was  entitled  to  one-half 
the  profits  of  a  certain  department,  while  the 
proof  showed  that  he  was  entitled  to  one-half 
the  net  profits,  the  variance  was  immaterial. 

5.  Appeal  — Cboss-Assignments  of  Ebbob  — 

Necessity. 

A  successful  party,  failing  to  question  on 
appeal  the  judgment  by  assignment  of  cross-er- 
rors, is  not  entitled  to  have  it  reviewed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  i  3063.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Julian  W.  Mack,  Judge. 

Bill  by  John  T.  Thompson  against  Robert 
R.  Street  and  others.  Decree  for  complain- 
ant, and  defendants  appeal.  Affirmed. 

On  March  9, 1905,  John  T.  Thompson,  the  ap- 
pellee, filed  a  bill  In  the  circuit  court  of  Cook 
county  against  Robert  R.  Street,  Elizabeth 
Street,  and  Charles  A.  Street,  the  appellants, 
members  of  the  firm  of  Robert  R.  Street  & 
Co.,  for  an  accounting  and  other  relief. 
From  the  decree  of  that  court  In  favor  of 
complainant  an  appeal  was  taken  by  defend- 
ants to  the  Appellate  Court  for  the  First  Dis- 
trict, and  from  the  judgment  of  that  court 
affirming  the  decree  of  the  circuit  court  they 
have  prosecuted  a  further  appeal  to  this 
court  The  bill  alleges  that  on  July  2,  1902, 
complainant  and  the  firm  of  R.  R.  Street  & 
Co.  entered  Into  a  copartnership  for  the  pur- 
pose of  dealing  In  and  buying  and  selling 
engines,  boilers,  steam  appliances,  and  auxil- 
iaries at  Chicago,  111.,  which  business  was  to 
be  conducted  under  the  firm  name  of  R.  R. 
Street  &  Co.;  that  complainant  engaged  to 
and  did  bring  into  said  business  his  expe- 
rience, skill,  and  knowledge,  his  entire  time 
and  services,  and  was  to  contribute  in  every 
way  possible  to  make  the  enterprise  a  suc- 
cess; that  he  was  to  receive  a  salary  of  $25 
per  week  and  his  necessary  traveling  and 
incidental  expenses  and  one-half  of  the  net 
profits  of  the  business,  settlement  to  be  made 
at  the  end  of  the  year;  that  said  R.  R.  Street 
&  Co.  engaged  to  and  did  bring  into  said 
business  that  branch  of  their  business  in  the 
city  of  Chicago  known  as  the  "power  genera- 
tion department,"  being  a  line  of  goods  in- 
cluding boilers,  engines,  steam  appliances, 
etc.,  and  agreed  to  pay  to  complainant  his  sal- 
ary and  necessary  traveling  and  incidental 
expenses;  that  they  were  to  contribute  In 
every  way  possible  to  make  the  enterprise  a 
success  and  to  receive  one-half  of  the  profits 
of  the  business  of  said  department;  that  the 
said  partnership  was  to  commence  on  July  2, 
1902,  and  continue  for  one  year,  from  which 
time  it  was  continued  until  July  2,  1904. 
when  it  was  dissolved;  that  during  the 
continuation  of  said  copartnership  a  large 
amount  of  goods  were  sold  by  the  said  firm  to 
various  parties  on  credit;  and  that  said 
business  remains  unsettled.  The  bill  further 
alleges  that  no  settlement  of  said  business 
has  ever  been  made  between  complainant  and 
defendants;  that  upon  a  true  and  just  set- 
tlement of  said  accounts  it  would  appear  that 
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there  Is  a  large  balance  due  from  said  co- 
partnership to  complainant;  that  defendants 
are  using  the  funds  of  said  copartnership 
In  rash  speculation  on  their  own  account  and 
are  In  danger  of  becoming  insolvent;  and 
that  complainant  is  in  danger  of  losing  the 
amount  so  due  him  from  said  copartnership. 
The  bill  prays  for  the  appointment  of  a  re- 
ceiver, for  an  accounting,  and  that  defend- 
ants may  be  decreed  to  pay  to  complainant 
whatever  sum  is  found  to  be  due  him.  The 
answer  of  defendants  denies  the  material  al- 
legations of  the  bill,  and  avers  that  the  com- 
plainant was  their  employe,  bound  to  devote 
his  entire  time,  skill,  and  knowledge  to  their 
service,  and  that  he  has  been  paid  more  than 
the  entire  sum  due  him;  that  the  agreement 
with  him  was  in  writing,  and  reads  as  fol- 
lows: "This  agreement,  entered  into  by  and 
between  R.  R.  Street  &  Co.  and  John  T. 
Thompson,  all  of  Chicago,  Illinois,  this*  second 
day  of  July,  1902,  and  to  be  in  effect  until 
July  1,  1903.  John  T.  Thompson,  in  consid- 
eration of  the  salary  of  twenty-five  dollars 
($25)  per  week,  payable  weekly,  and  one-half 
of  the  net  profits  of  the  power  generation  de- 
partment for  the  above  term,  settlement  to 
be  made  at  the  end  of  the  year,  agrees  to 
give  his  entire  time  and  services  to  the  sell- 
ing of  the  lines  of  R.  R.  Street  &  Co.'s  pow- 
er generation  department,  including  engines, 
boilers,  steam  appliances,  and  auxiliaries.  R. 
R.  Street  &  Co.  agree  to  advance  and  pay 
the  necessary  traveling  and  Incidental  ex- 
penses, the  salary  as  above  stated,  and  share 
the  net  profits  of  the  power  generation  de- 
partment, as  hereinbefore  provided.  Both 
parties  agree  to  contribute  In  every  way  pos- 
sible to  make  the  agreement  successful  and 
profitable  to  the  parties  thereto.  It  is  under- 
stood that  the  above  agreement  does  not  ap- 
ply to  sales  made  to  dealers.  (In  duplicate.) 
R.  R.  Street  &  Co.  John  T.  Thompson."  It 
alleges  that  one-half  of  the  net  profits,  as 
provided  in  the  agreement,  was  less  than  the 
sum  of  $300,  which  sum  last  mentioned  has 
been  paid  to  complainant  over  and  above  his 
salary  and  traveling  expenses,  and  that  he  is 
indebted  to  defendants  in  the  sum  of  $200.  A 
replication  was  filed,  and  the  cause  referred 
to  the  master  in  chancery  to  take  proofs  and 
report  his  findings  to  the  court 

The  master  found,  among  other  things,  that 
on  July  2,  1902,  complainant  and  defendants 
entered  Into  the  written  agreement  set  out 
in  the  answer,  and  that  defendants  had  paid 
to  complainant  the  salary  of  $25  a  week  and 
all  his  traveling  and  incidental  expenses  and 
$300  in  addition  thereto;  that  no  statement 
was  rendered  by  defendants  at  the  end  of 
the  first  year,  but  that  at  the  end  of  the 
second  year,  when  complainant  ceased  work- 
ing for  defendants,  they  rendered  to  him 
statements  which  purported  to  show  his  ac- 
count for  the  entire  time  of  bis  employment; 
that  said  statements  showed  the  gross  profits 
of  the  first  year  to  be  $4,995.20  and  for  the 
second  year  to  be  $3,106.93,  and  against  those 


profits  were  charged  the  following  items  c: 
expense: 

For  the  first  year: 

Salary  of  J.  T.  Thompson  from  July  1, 
1902.  to  July  1,  1903  $1300  00 

Expenses  of  J.  T.  Thompson  for  the 
same  period    375  87 

Part  of  salary  of  Charles  A.  Street  for 
said  period    1800  00 

Expenses  of  Charles  A.  Street  for  said 
period    373  St 

Office  expenses,  including  telegrams, 
postage,  stationery,  telephone,  type- 
writer, etc.,  for  said  period  of  IS 
months,  at  ISO  a  month   360  00 

$4209  67 

For  the  second  year:   

Salary  of  J.  T.  Thompson  from  July  1, 

1P0S,  to  July  1,  1904   $1300  00 

Expenses  of  J.  T.  Thompson  for  said 

period    396  60 

Part  of  salary  of  Charles  A.  Street  for  

said   period   1800  00 

Expenses  of  Charles  A.  Street  for  said 

period   f»  73 

Office  expenses  as  before  •     360  00 

34406  33 

— that  complainant  concedes  the  correctness 
of  said  statements,  excepting  the  two  items 
of  $1,800  each  for  part  salary  of  Charles  A. 
Street;  that  during  the  hearing  defendants 
submitted  revised  statements  of  account  for 
said  two  years,  in  which  two  sales  to  the 
Chicago  Brick  Machinery  Company,  two  sales 
to  the  Aultman  Company,  and  one  sale  to  the 
Allls-Chalmers  Company  were  omitted  from 
the  statement  of  sales  and  gross  profits,  and 
an  Item  of  $158,  being  a  loss  sustained  on  ac- 
count of  A.  Stein  &  Co.,  to  whom  a  sale  had 
been  made,  was  deducted  from  the  gross  prof- 
its. The  master  found  that  the  Chicago 
Brick  Machinery  Company,  the  Aultman 
Company,  and  the  Allls-Chalmers  Company 
were  not  dealers,  within  the  meaning  of  the 
contract,  and  that  the  sales  to  them  should 
be  Included  In  the  statements,  and  that  the 
item  of  $158  was  properly  deducted.  The 
master  found  that  during  the  employment  of 
complainant  Charles  A.  Street  received  a  sal- 
ary of  $3,600  a  year  for  his  services  to  the 
business  of  the  firm,  and  that  he  devoted 
approximately  two-thirds  of  his  time  to  the 
power  generation  department,  and  that  it  was 
the  custom  of  said  firm'  to  deduct  from  the 
gross  profits  the  salaries  of  the  members  of 
the  firm  in  arriving  at  the  net  profits  of  the 
business;  that  at  the  time  the  agreement  was 
made  with  complainant  nothing  was  said 
about  this  practice,  and  complainant  had 
no  knowledge  that  defendants  intended  to 
charge  any  part  of  their  salaries  against  the 
proceeds  of  said  business  until  about  six 
months  after  the  expiration  of  the  first  year, 
and  that  at  that  time  he  protested  against 
such  charge  being  made ;  that  Thompson  was 
not  a  partner,  and  was  merely  a  salesman; 
and  that  no  part  of  the  salary  of  Charles  A 
Street  should  be  deducted  from  the  gross 
profits  in  determining  the  net  profits  of  the 
power  generation  department  The  master 
stated  the  account  between  the  parties,  and 
found  that  complainant  was  entitled  to  a  de- 
cree against  defendants  for  the  sum  of  $1,- 
104.07.   The  master  further  found  that  the 
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bill  averred  that  said  agreement  created  a 
partnership  between  complainant  and  defend- 
ants, and  prayed  for  an  accounting  on  behalf 
of  complainant  as  a  partner  and  for  the  ap- 
pointment of  a  receiver  for  said  partnership 
business,  and  that  the  averment  of  the  bill 
as  to  the  existence  of  a  partnership  between 
complainant  and  defendants  had  not  been 
proven;  but  the  master  recommended  that,  If 
the  bill  be  properly  amended  to  conform  to  j 
the  facts  as  found  by  him,  a  decree  be  enter-  j 
ed  in  favor  of  complainant  for  the  sum  last  , 
stated. 

In  accordance  with  the  recommendations  of  j 
the  master,  on  November  17,  1905,  the  bill  , 
was  amended,  and  on  November  29,  1905,  j 
the  demurrer  of  the  defendants  interposed 
thereto  was  overruled.  The  answer  of  de- 
fendants to  the  original  bill  was  then  or- 
dered to  stand  as  the  answer  to  the  amended 
bill,  and  the  objections  of  defendants  to 
the  report  of  the  master,  which  had  yeen 
overruled  by  the  master,  were  filed  as  ex- 
ceptions to  that  report,  and  on  January  13, 
1906,  the  exceptions  were  overruled  by  the 
court,  and  a  decree  was  entered  against  de- 
fendants, in  favor  of  complainant,  for  the 
sum  of  $1,164.07.  It  is  urged  by  the  appel- 
lants, as  grounds  for  reversal,  (1)  that  the 
complainant  had  an  adequate  remedy  at 
law;  (2)  that  there  were  variances  between 
the  proof  and  the  allegations  of  the  amended 
bill;  (8)  that  the  court  erred  In  entering  a 
decree  In  favor  of  complainant 

William  Street,  for  appellants.   George  E. 
Wissler,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  Upon  the  record  as  It  is  here  pre- 
sented, appellee  and  appellants  must  be  re- 
garded as  agreeing  that  appellee  was  an  em- 
ploye and  not  a  partner  of  appellants.  It 
is  first  urged  that,  as  appellee  was  not  a 
partner,  he  had  an  adequate  remedy  at  law 
for  the  recovery  of  the  compensation  due  him. 
His  compensation  was  to  consist,  in  part,  of  a 
share  of  the  profits  of  the  business  of  the 
firm.  To  ascertain  the  amount  of  these  prof- 
Its  it  was  necessary  that  the  partnership  ac- 
counts be  adjusted.  A  court  of  equity,  there- 
fore, has  jurisdiction.  Channon  v.  Stewart, 
103  I1L  541. 

Two  of  the  three  members  of  the  firm  of 
R.  K.  Street  &  Co.  received  salaries  under  a 
provision  of  the  partnership  contract  of  that 
firm,  by  which  it  was  agreed  that  one  of 
the  members  of  that  firm  should  not  be 
required  to  devote  any  time  or  personal  serv- 
ice to  the  business  of  the  copartnership ;  that 
the  other  two  should  devote  all  their  time  to 
that  business;  and  that  each  of  these  two 
should  receive,  "from  time  to  time,  such  a 
salary  for  his  services  as  should  be  mutually 
agreed  upon  between  the  said  three  partners" 
before  a  division  of  profits  should  be  made. 
Appellee  had  no  knowledge  or  notice  of  this 
fact  at  the  time  he  entered  into  the  contract 
under  which  he  claims.   Appellants  contend 
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that  a  portion  of  the  salary  of  one  of  the 
partners  of  the  firm  of  R.  R.  Street  &  Co. 
should  be  deducted  from  the  profits  of  the 
power  generation  department,  and  that  ap- 
pellee Is  entitled  to  but  one-half  of  the  profits 
of  that  department  remaining  after  that  de- 
duction is  made.  The  amount  so  sought  to  be 
subtracted  is  such  proportion  of  the  salary 
of  that  partner  as  is  commensurate  with  the 
time  he  gave  to  that  department  of  the  busi- 
ness of  the  firm.  In  the  absence  of  a  con- 
tract providing  that  the  partners  shall  receive 
salaries,  no  such  salaries  are  payable  out  of 
the  proceeds  of  the  firm  business.  Neither 
partner  "Is  entitled  to  charge  for  his  time  or 
skill  in  conducting  the  business  of  the  firm, 
as  no  agreement  was  made  that  there  should 
be  any  such  charges,  and  according  to  the 
law  governing  partnerships  the  presumption 
Is  that  each  is  required  to  use  his  skill,  time, 
and  labor  for  the  promotion  of  the  interest 
of  the  firm,  unless  It  Is  otherwise  provided  by 
agreement  of  the  parties."  LIgare  v.  Peacock, 
109  111.  94.  Such  being  the  presumption,  we 
think  appellee  cannot  equitably  be  charged 
with  any  portion  of  the  salary  to  which  one 
of  the  partners  was  entitled  by  virtue  of 
the  provision  In  the  copartnership  agree- 
ment of  the  firm  of  R  R.  Street  &  Co.  which 
was  not  disclosed  to  him  at  the  time  of  the 
execution  of  his  contract  As  was  well  said 
by  the  Appellate  Court  In  Its  opinion  In  this 
case,  referring  to  the  contract  signed  by  ap- 
pellee :  "In  this  agreement  a  salary  was  pro- 
vided for  complainant  and,  if  it  was  intended 
that  one  should  be  allowed  any  one  of  the 
Streets,  that  should  also  have  been  ex- 
pressed." 

Appellee  was  entitled  to  no  part  of  the 
profits  resulting  from  sales  made  from  the  de- 
partment In  which  he  was  Interested  to 
"dealers."  Certain  profits  were  realized  from 
sales  made  to  the  Chicago  Brick  Machinery 
Company,  the  Aultman  Company,  and  the 
Allls-Chalmers  Company.  Appellants  con- 
tend that  these  companies  were  dealers,  and 
that  the  profits  were  not  of  those  in  which 
appellee  could  rightfully  share.  In  the  orig- 
inal statements  made  by  appellants  and  fur- 
nished to  appellee,  showing  the  condition 
of  his  account  these  profits  were  Included  as 
a  part  of  those  for  which  appellants  must  ac- 
count After  the  litigation  was  under  way 
appellant  set  up  a  claim  to  the  whole  of 
these  profits,  on  the  theory  that  they  resulted 
from  sales  to  "dealers."  We  have  examined 
the  evidence  on  this  subject,  and  are  satisfied 
that  appellants'  first  view  of  the  matter  Is 
the  correct  one. 

It  is  then  urged  that  there  are  variances 
between  the  amended  bill  and  the  proofs. 
The  variances  pointed  out  are  not  material. 
For  example,  it  is  said  that  the  amended  bill 
alleges  that  the  appellee  was  entitled  to  one- 
half  of  the  profits  of  the  power  generation 
department  while  the  proof  shows  that  he 
was  entitled  to  one-half  of  the  net  profits. 
Such  a  variance,  under  the  circumstances  of 
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this  case,  is  merely  verbal,  and  not  substan- 
tial or  material. 

Appellee  argues  that  the  circuit  court  erred 
In  not  allowing  him  Interest  at  5  per  centum 
per  annum  upon  the  amount  found  due  him 
from  the  tune  when  that  amount  should  have 
been  paid.  He  has  not  questioned  the  judg- 
ment of  the  Appellate  Court  by  the  assign- 
ment of  cross-errors,  and  we  are  therefore 
precluded  from  considering  this  proposition. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(229  IU.  383.) 

CLARK  et  al.  t.  CITY  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 
L  Municipal  Corporations— -Ordinances— 
Reasonableness. 

Though  courts  may  review  the  legislative 
acts  of  municipal  councils  to  the  extent  of  de- 
claring their  ordinances  void  for  unreasonable- 
ness, the  power  will  be  exercised  with  great  cau- 
tion. 

SEA  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  86,  Municipal  Corporations,  |  247.] 

2.  Sams— Street  I kpbovement— Reasonable- 
ness. 

A  Chicago  ordinance  to  improve  a  street  by 
adjusting  sewers,  catch-basins,  and  manholes, 
constructing  new  catch-basins,  plastering  curb 
walls,  resetting  curbstones,  curbing  with  sand- 
stone on  limestone  blocks,  and  grading  and  pav- 
ing with  granite  blocks,  will  not  be  declared 
void  as  unreasonable;  there  having  been  no  un- 
just discrimination  and  no  violation  of  legal 
provisions,  the  street  having  been  last  paved 
with  wooden  blocks  several  years  ago  and  oeing 
now  useless,  and  the  testimony  tending  to  show 
the  proposed  improvement  will  facilitate  travel. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  S§  718,  719.] 

8.  Same— Apportionment  of  Cost— Conclu- 
siveness. 

On  appeal  to  the  Supreme  Court  from  a 
judgment  confirming  a  special  assessment  for  a 
street  improvement,  the  question  whether  the 
court  erred  In  apportioning  the  amount  to  be 
paid  by  the  property  owners  and  by  the  public, 
assessing  appellant  owners  more  than  their  pro 
rata  share  and  more  than  the  benefit  to  their 
property,  Is  not  reviewable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  §  1181.] 

4.  Same — Assessment — Presumption  or  Reg- 
ularity. 

It  is  presumed,  in  the  absence  of  proof  to 
the  contrary,  that  a  superintendent  of  assess- 
ments in  making  up  an  assessment  roll  exer- 
cised sound  judgment  and  discretion;  and  not 
that  he  acted  negligently  or  improperly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  {  1181.] 

Appeal  from  Cook  County  Court;  W.  L. 
Pond,  Judge. 

Petition  by  city  of  Chicago  in  a  special 
assessment  proceeding.  From  a  Judgment 
confirming  an  assessment,  Robert  B.  Clark 
and  others  appeal.  Affirmed. 

On  May  28,  1906,  the  city  council  of  the 
city  of  Chicago  passed  an  ordinance  providing 
that  Elston  avenue,  from  the  northeasterly 
line  of  Milwaukee  avenue  to  a  line  parallel 
with  and  215  feet  southeast  of  the  south  line 


of  West  Division  street  (except  the  roadway 
of  Elston  avenue  from  a  line  parallel  with  and 
60  feet  south  of  the  south  line  of  Augusta 
street  produced  east  to  the  north  line  of  Cor- 
nell street  produced  west),  be  improved  by 
adjusting  sewers,  catch-basins,  and  manholes, 
constructing  new  catch-basins,  plastering  curb 
walls,  resetting  curbstones,  and  curbing  with 
sandstone  curbstones  on  limestone  blocks, 
grading,  and  paving  with  granite  blocks.  The 
recommendation  of  the  board  of  local  im- 
provements estimated  the  cost  of  the  im- 
provement at  $26,000.  On  June  26,  1906,  the 
city  filed  a  petition  In  the  county  court  of 
Cook  county  praying  that  steps  be  taken  to 
levy  a  special  assessment  for  said  improve- 
ment in  accordance  with  the  provisions  of 
said  ordinance  and  In  the  manner  prescribed 
by  law,  and  a  copy  of  the  ordinance  was  at- 
tached to  the  petition.  The  appellants  Moon- 
ey  and  Bechtel  are  the  owners  of  block  18  on 
the  west  of  Elston  avenue  and  the  south  par- 
cel of  block  19  on  the  east  of  said  avenue. 
Said  block  18  is  occupied  by  the  Lake  Tan- 
ning Company,  and  the  south  parcel  of  block 
19,  together  with  the  north  part  of  block  1, 
is  occupied  by  the  Chandler  Lumber  Com- 
pany. Appellant  Clark  Is  the  owner  of  block 
1  on  the  east  side  of  Elston  avenue,  and  also 
of  lots  86  and  37  In  block  17  on  the  west 
side  of  said  avenue.  The  portion  of  block  1 
south  of  the  Chandler  Lumber  Company  is 
occupied,  by  the  Eldrldge  Coal  Company.  Up- 
on the  filing  of  the  petition  the  court  entered 
an  order  directing  the  superintendent  of  spe- 
cial assessments  to  make  a  true  and  impartial 
assessment  of  the  cost  of  said  proposed  im- 
provement On  September  14,  1906,  the  su- 
perintendent of  assessments  filed  his  assess- 
ment roll,  taxing  the  entire  cost  of  the  pro- 
posed improvement  against  the  abutting  prop- 
erty along  the  line  of  the  proposed  Improve- 
ment Appellants  filed  their  objections,  and 
the  cause  came  to  a  hearing  March  7,  1907. 
The  court  overruled  all  legal  objections,  and 
upon  a  hearing  on  the  question  of  benefits,  a 
jury  having  been  waived,  on  March  8,  1907, 
an  order  was  entered  modifying  the  assess- 
ment roll.  It  was  ordered  that  the  city  should 
be  assessed  20  per  cent  of  the  total  cost  of 
the  proposed  improvement  amounting  to  $5,- 
200,  and  the  assessment  against  the  property 
owners  was  reduced  accordingly.  Judgment 
of  confirmation  was  entered  March  15,  1907, 
and  appellants  have  prosecuted  an  appeal  to 
this  court 

Retsher,  Montgomery,  Hart  ft  Abbott  for 
appellants.  George  A.  Mason  and  Frank 
Johnston,  Jr.  (Edward  J.  Ftrundage,  Corp. 
Counsel,  of  counsel),  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  One  of  the  principal  objections  urged 
by  appellants  in  this  case  is  that  the  ordinance 
ordering  the  improvement  in  question  Is  un- 
reasonable and  oppressive,  and  therefore  void. 
There  is  no  question  as  to  the  authority  of  the 
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courts  to  review  the  legislative  acts  of  munici- 
pal councils  to  the  extent  of  declaring  their  or- 
dlnances  void  for  unreasonableness.  City  of 
Chicago  v.  Rumpff,  45  111.  90,  92  Am.  Dec.  196; 
Tugman  v.  City  of  Chicago,  78  111.  405;  Hawes 
t.  City  of  Chicago,  168  111.  658, 42  N.  B.  878, 30 
L.  R.  A.  225.  This  Judicial  power  will,  howev- 
er, be  exercised  with  great  care  and  caution. 
This  court  has  been  called  upon  in  numerous 
instances  to  pass  upon  the  question  of  the  rea- 
sonableness or  unreasonableness  of  ordinances. 
A  recent  case  is  that  of  City  of  Belleville  v. 
Pflngsten,  225  111.  293,  80  N.  E.  266,  where  it 
is  said  that  in  such  case  "the  court  must  have 
regard  to  all  existing  circumstances,  contem- 
poraneous conditions,  objects  sought  to  be  ob- 
tained, and  the  necessity  or  want  of  neces- 
sity for  its  adoption.  To  justify  the  court  in 
interfering  on  questions  of  this  kind  requires 
a  clear  and  strong  case;  but  it  is  the  duty 
of  the  court,  when  such  case  is  presented,  to 
protect  against  arbitrary  and  oppressive  or- 
dinances." In  that  case  a  number  of  previous 
decisions  are  collected  in  which  this  question 
has  been  discussed  and  passed  on  by  this 
court  From  the  facts  and  circumstances  in 
the  case  at  bar  as  disclosed  by  the  record  we 
are  unable  to  say  that  such  a  clear  and 
strong  case  is  presented  as  to  require  the  in- 
terference of  the  court  to  prevent  the  enforce- 
ment of  the  ordinance  In  question.  There  has 
been  no  unjust  discrimination,  no  legal  provi- 
sions have  been  violated,  and  the  tax  has  been 
laid  in  accordance  with  the  methods  prescrib- 
ed by  law.  The  evidence  shows  that  the 
street  in  question  was  last  paved  with  wood- 
en blocks  a  number  of  years  ago,  that  such 
pavement  is  now  useless,  and  that  teams 
passing  to  and  fro  follow  the  pavement  on 
the  street  car  line.  The  testimony  of  a  num- 
ber of  witnesses  tends  to  show  that  the  con- 
templated improvement  will  facilitate  travel 
on  the  street,  and  In  view  of  the  heavy  haul- 
ing thereon  It  is  not  unreasonable  to  pave 
Elston  avenue  with  granite  blocks,  as  pro- 
vided for  In  the  ordinance.  It  is  true  that 
witnesses  who  were  tenants  of  appellants,  oc- 
cupying the  property  for  which  the  objections 
have  been  filed,  testified  that  their  business 
would  not  be  benefited  by  paving  this  street; 
but  this  cannot  be  accepted  as  conclusive 
evidence  that  the  property  would  receive  no 
benefit  from  the  proposed  improvement.  This 
court  cannot  say  that  the  ordinance  in  ques- 
tion Is  unreasonable  and  void,  and  there  was 
no  error  in  overruling  appellants'  objections 
in  this  regard. 

It  is  further  insisted  by  appellants'  that  the 
court  erred  In  apportioning  the  amount  to  be 
paid  between  the  property  owners  and  the 
public,  and  that  the  appellants  were  assessed* 
more  than  their  pro  rata  share  and  more 
than  their  property  would  be  benefited.  This 
question  is  not  open  to  review  in  this  court. 
Graham  v.  City  of  Chicago,  187  111.  411,  58 
N.  E.  393. 

Appellants  further  contend  that  certain 
property  not  included  in  this  assessment  roll 


will  be  benefited  by  this  improvement  and 
should  have  been  assessed.  When  the  su- 
perintendent of  assessments  made  up  the 
assessment  roll  In  this  case,  the  law  presumes 
that  he  exercised  a  sound  judgment  and  dis- 
cretion in  the  matter,  and  this  presumption 
will  be  indulged  until  the  contrary  is  shown; 
also,  when  he  omitted  from  the  assessment 
certain  property,  It  will  be  inferred,  until  the 
contrary  Is  shown,  that  some  good  reason 
arising  out  of  the  character  and  situation  of 
the  property  existed,  and  not  that  he  acted 
negligently  or  improperly.  Unless  the  super- 
intendent of  assessments  acted  so  negligent- 
ly and  improperly  in  spreading  the  assess- 
ment that,  In  effect,  his  acts  were  fraudulent, 
the  assessment  will  not  be  recast  Allen  v. 
City  of  Chicago,  176  111.  113,  52  N.  E.  83; 
Betts  v.  City  of  Napervllle,  214  111.  380,  73 
N.  E.  752.  In  the  case"  at  bar  there  was  no 
allegation  of  negligence  or  of  fraud  on  the 
part  of  the  superintendent  of  assessments  and 
no  evidence  to  that  effect  The  court  com- 
mitted no  error  in  overruling  this  objection. 

From  the  foregoing  views,  It  follows  that 
the  findings  of  the  court  should  be  sustained, 
and  therefore  there  was  no  error  In  refusing 
appellants'  motion  to  amend  them.  The 
judgment  of  the  county  court  of  Cook  county 
Is  affirmed. 

Judgment  affirmed. 


(229  111.  5281 

MEAD  et  al.  v.  TRUSTEES  OF  PRESBY- 
TERIAN CnURCH  et  al. 

(Supreme  Court  of  Illinois.  Oct  23.  1907.) 

1.  Wills— Pbob ate— Pboop  on_  Appeal. 

On  the  hearing  of  an  application  for  the 
probate  of  a  will  in  a  county  court,  the  evidence 
in  support  of  the  will  is  confined  to  the  testi- 
mony of  the  attesting  witnesses,  and  the  same 
rule  is  in  force  on  appeal  in  the  circuit  court 
after  probate  in  the  county  court,  but  where 
probate  has  been  refused  and  an  appeal  taken, 
resort  may  be  had  to  any  legitimate  evidence  lo 
prove  the  will  which  is  admissible  to  establish 
a  will  in  chancery. 

fd.  Note.— For  cases  in  point  see  Cent.  Dig. 
49,  Wills,  §|  842-846.] 

2.  Same— Weight  or  Evidence. 

Where  an  instrument  offered  for  probate 
bears  the  genuine  signature  of  the  testator  and 
is  properly  witnessed,  it  is  entitled  to  probate 
if  the  attestation  clause  recites  all  the  facts 
necessary  to  a  legal  execution  of  the  will, 
though  the  subscribing  witnesses  are  unable  to 
recollect  that  all  the  formalities  prescribed  by 
the  statute  and  recited  in  the  attestation  clause 
have  been  actually  complied  with. 

3.  Same— Absence  of  Attestation  Clause. 

An  instrument  offered  for  probate  as  testa- 
tor's will  was  in  his  handwriting,  and  signed 
by  him,  followed  by  the  date  and  the  names  of 
two  others,  written  one  below  the  other,  with 
the  word  "witness"  in  parenthesis  after  the 
first  name  and  ditto  marks  under  the  word  op- 
posite the  second.  There  was  no  attestation 
clause,  and  the  witnesses,  though  testifying  that 
their  genuine  signatures  were  attached  to  the 
instrument  and  that  they  signed  at  testator's 
request  were  unable  to  recollect  anything  that 
was  said  at  the  time  the  instrument  was  signed. 
It  contained  no  attestation  clause,  but  was 
found  among  testator's  private  papers  after  his 
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death,  and  the  objects  of  his  bounty  designated 
were  persons  and  objects  which  had  received 
his  consideration  during  life.  Held,  that  the 
instrument  was  entitled  to  probate  as  testator's 
will. 

Appeal  from  Circuit  Court,  Winnebago 
County;  A.  H.  Frost,  Judge. 

Proceedings  for  the  probate  of  the  will  of 
Mead  Holmes,  deceased,  to  which  Melville  E. 
Mead  and  others  filed  objections.  From  an 
order  of  the  county  court  refusing  probate, 
the  trustees  of  the  Presbyterian  Church  of 
the  United  States  of  America  and  another 
appealed  to  the  circuit  court,  where  the  will 
was  admitted  to  probate,  from  which  object- 
ors appeal.  Affirmed. 

Fred  E.  Carpenter  and  E.  D.  Reynolds,  for 
appellants.  Robert  Rew,  E.  P.  Lathrop,  and 
Robert  Lathrop,  for  appellees. 

HAND,  C.  J.  Mead  Holmes,  a  retired  min- 
ister of  the  gospel,  died  at  Rockford,  Win- 
nebago county,  on  June  16,  1906,  seised  and 
possessed  of  an  estate  valued  at  from  $40,000 
to  $50,000,  consisting  of  real  and  personal 
property.  After  the  death  of  said  Mead 
Holmes,  there  was  found  among  his  private 
papers  an  Instrument  In  his  own  handwriting, 
which  was  signed  by  him  and  witnessed  by 
two  witnesses,  purporting  to  be  the  will  of 
said  Mead  Holmes,  by  the  terms  of  which 
he  gave  absolutely  to  Mary  Emllle  Holmes, 
his  daughter,  certain  personal  and  real  prop- 
erty. He  also  gave  $300  to  the  Young  Men's 
Christian  Association  of  Rockford,  III.;  $1,- 
000  to  the  Presbyterian  Theological  Seminary 
of  the  Northwest,  In  connection  with  the  Gen- 
eral Assembly  of  the  Presbyterian  Church  of 
the  United  States  of  America,  and  the  balance 
of  his  estate  he  provided  should  be  held  by 
his  daughter  for  certain  charitable  purposes 
specified  in  said  instrument,  and,  in  case  of 
her  death,  the  portion  of  his  estate  devoted 
to  charity  was  to  be  administered  by  the 
Presbyterian  Church  of  the  United  States  of 
America,  of  which  he  was  a  member.  The 
wife  of  Mead  Holmes  died  prior  to  the  date 
of  the  execution  of  said  instrument,  and  Mary 
Em  Hie  Holmes  died  about  one  year  prior  to 
the  death  of  Mead  Holmes,  and  at  the  time 
of  the  death  of  Mead  Holmes  he  was  unmar- 
ried and  childless,  and  his  surviving  heirs 
consisted  of  distant  relatives  residing  in 
states  other  than  Illinois.  The  Instrument 
was  presented  for  probate  to  the  county  court 
of  Winnebago  county  and  probate  thereof 
was  refused,  whereupon  the  Young  Men's 
Christian  Association  of  Rockford,  111.,  and 
the  trustees  of  the  Presbyterian  Church  of 
the  United  States  of  America,  prosecuted  an 
appeal  to  the  circuit  court  of  said  county, 
where  the  Instrument  was  by  that  court  ad- 
mitted to  probate  as  the  last  will  of  Mead 
Holmes,  and  the  heirs  of  Mead  Holmes  have 
prosecuted  a  further  appeal  to  this  court. 

On  the  trial  In  the  circuit  court  it  was  es- 
tablished, beyond  question,  by  witnesses  other 
than  the  attesting  witnesses,  that  Mead 


Holmes  was  of  sound  mind  and  memory  at 
the  date  of  the  execution  of  said  Instrument 
and  at  the  date  of  his  death,  and  that  said  in- 
strument was  in  his  own  handwriting;  that 
his  genuine  signature  was  attached  there- 
to, and  that  the  Instrument  was  signed  by 
C.  T.  Roswell  and  Ol  E.  Paul,  as  witnesses  to 
Its  execution.  The  date  of  the  instrument 
and  the  signatures  of  Holmes,  Boswell,  and 
Paul  to  said  instrument  appear  in  the  fol- 
lowing form : 

.  Mead  Holmes  [L.  S.] 

|  Rockford,  Illinois, 
£  June  24th,  1897. 
B  C.  T.  Roswell  (witness) 

f£  C.  B.  Paul 

It  also  appeared  that  the  word  "Witnesses," 
preceding  the  names  of  O.  T.  Roswell  and  C 
E.  Paul,  was  In  the  handwriting  of  Mead 
Holmes,  and  that  the  word  "witness,"  after 
the  name  of  C.  T.  Roswell,  was  in  the  hand- 
writing of  O.  T.  Roswell. 

The  witness  Roswell  was  called  and  ex- 
amined In  open  court,  and  testified  that  he 
was  a  druggist ;  that  he  had  resided  in  Rock- 
ford for  28  years,  where  he  was  in  business ; 
that  he  knew  Mead  Holmes  for  many  years 
prior  to  his  death;  that  Mead  Holmes  lived 
a  short  distance  from  his  drug  store;  that 
C.  E.  Paul,  at  the  date  of  the  Instrument 
sought  to  be  probated,  was  In  his  employ  In 
his  drug  store;  that  his  signature  was  at- 
tached to  the  instrument;  that  he  bad  no 
doubt  but  that  he  signed  said  instrument  as 
an  attesting  witness  at  the  request  of  Mead 
Holmes  and  in  the  presence  of  Mead  Holmes 
and  O.  E.  Paul,  but  that  he  had  no  recollec- 
tion of  the  transaction.  The  evidence  of  O. 
E\  Paul  was  taken  by  deposition  at  Atlanta, 
Neb.,  where  Paul  then  resided,  and  was  read 
upon  the  hearing  In  the  county  court,  and, 
by  stipulation,  upon  the  hearing  in  the  circuit 
court.  He  testified  his  genuine  signature  was 
attached  to  the  instrument  shown  him,  which 
purported  to  be  the  will  of  Mead  Holmes, 
and  that  he  signed  said  instrument  at  the 
request  of  Mead  Holmes,  in  the  store  of  C. 
T.  Boswell,  but  that  he  had  no  recollection  of 
anything  that  was  said  at  the  time  he  signed 
the  instrument,  or  whether  Boswell  was  pres- 
ent at  the  time  he  signed  the  same  or  not 
It  is  the  rule  in  this  state  that  upon  a  hear- 
ing In  the  county  court  upon  the  application 
for  the  probate  of  a  will  the  evidence  in  sup- 
port of  the  will  Is  confined  to  the  testimony 
of  the  attesting  witnesses;  and  such  is  the 
rule,  upon  appeal,  in  the  circuit  court  where 
the  will  was  admitted  to  probate  in  the  coun- 
ty court  Where,  however,  the  probate  of  the 
will  was  rejected  In  the  county  court  and  an 
appeal  has  been  prosecuted  to  the  circuit 
court,  on  the  trial  in  the  circuit  court  on 
such  appeal  resort  may  be  had  to  any  legiti- 
mate evidence  which  may  be  resorted  to  to 
establish  a  will  in  chancery.  Crowley  v. 
Crowley,  80  111.  469;  Thompson  v.  Owen,  174 
111.  229,  61  N.  E.  1046,  46  L.  R»  A..  682; 
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Gould  v.  Chicago  Theological  Seminary,  189 
111.  282,  59  N.  E.  536.  And  It  has  also  been 
held  that,  where  the  Instrument  offered  for 
probate  bears  the  genuine  signature  of  the 
testator  and  Is  properly  witnessed.  It  Is  en- 
titled to  be  admitted  to  probate  If  the  attesta- 
tion clause  recites  all  the  facts  necessary  to 
a  legal  execution  of  the  will,  although  the 
subscribing  witnesses  are  unable  to  recollect 
that  all  the  formalities  prescribed  by  the 
statute  and  recited  In  the  attestation  clause 
were  actually  complied  with.  Thompson  v. 
Owen,  supra;  Gould  v.  Chicago  Theological 
Seminary,  supra ;  Hobart  v.  Hobart,  154  111. 
610,  39  N.  B.  581,  45  Am.  St  Rep.  151. 

In  Abbott  v.  Abbott,  41  Mich,  540,  2  N. 
W.  810,  which  was  approved  in  the  Thomp- 
son and  Gould  Cases,  supra,  and  where  one 
of  the  attesting  witnesses  failed  to  remem- 
ber and  could  not  testify  that  all  the  form- 
al requisites  required  by  the  statute  to  be 
observed  had  been  complied  with,  the  court 
said  (page  542  of  41  Mich.,  page  811  of  2 
N.  W.):  "But  we  know  of  no  rule  of  law 
which  makes  the  probate  of  a  will  depend 
upon  the  recollection  or  even  the  veracity  of 
a  subscribing  witness.  The  law,  for  wise  and 
obvious  reasons,  requires  such  instruments  to 
be  executed  and  attested  with  such  precau- 
tions as  will  usually  guard  against  fraud; 
but,  if  the  forgetfulness  or  falsehood  of  a 
subscribing  witness  can  invalidate  a  will,  It 
would  be  easy,  In  many  cases,  to  use  such  ar- 
tifices or  corruption  as  would  render  the  best 
will  nugatory.  Their  evidence  Is  not  con- 
clusive either  way,  nor  does  the  law  pre- 
sume that  they  are  either  more  or  less  truth- 
ful than  others."  In  the  Thompson  Case,  su- 
pra, neither  of  the  attesting  witnesses  could 
remember  that  he  had  witnessed  the  will,  or 
that  the  testator  had  signed  the  will  or  ac- 
knowledged Its  execution  in  his  presence.  It 
was,  however,  held  the  will  was  entitled  to 
be  admitted  to  probate.  The  only  substan- 
tial difference  between  this  case  and  the 
Thompson  Case  is  that  in  that  case  there  was 
an  attestation  clause  attached  to  the  will 
which  recited  all  the  facts  necessary  to  show 
a  legal  execution  of  the  will,  which  Is  not  the 
case  here.  In  this  case,  however,  the  witness 
Boewell  wrote  immediately  after  his  name 
the  word  '♦witness,"  which  shows  clearly  he 
understood  that  he  was  witnessing  the  execu- 
tion of  the  instrument  which  he  had  signed 
as  a  witness,  and  the  marks,  ",  following  the 
name  of  Paul,  and  appearing  Immediately  un- 
derneath the  word  "witness,"  show  that  wit- 
ness also  understood  he  was  signing  as  a 
witness  to  the  execution  of  the  instrument 
It  was  not  necessary  that  a  formal  attesta- 
tion clause  reciting  all  the  facts  necessary 
to  a  correct  execution  of  the  will  be  added 
to  the  instrument  to  make  It  a  valid  will. 
More  t.  More,  211  111.  268,  71  N.  E,  988;  Cal- 
kins v.  Calkins,  216  111.  458,  75  N.  B.  182,  1 
L.  R.  A.  (N.  S.)  893,  108  Am.  St  Rep.  233. 

In  Oner  ▼.  Orser,  24  N.  Y.  51,  the  court 
said:  "A  will,  duly  attested  upon  Its  face. 


the  signatures  to  which  are  all  genuine,  may 
be  admitted  to  probate  although  none  of  the 
subscribing  witnesses  are  able  to  swear,  from 
recollection,  that  the  formalities  required  by 
the  statute  were  complied  with,  and  even  al- 
though some  of  them  swear  positively  that 
they  were  not  If  the  other  evidence  warrants 
the  Inference  that  they  were."  In  the  case  of 
In  re  Estate  of  Kohley,  200  111.  189,  65  N.  E. 
699,  a  will  was  held  by  this  court  to  be  en- 
titled to  be  admitted  to  probate,  although  the 
testimony  of  the  attesting  witnesses  tended  to 
show  that  the  will  had  not  been  signed  by 
the  testatrix  In  the  presence  of  the  witnesses, 
or  that  she  ever  acknowledged  the  same  to 
them  to  be  her  will.  And  In  Jauncey  v. 
Thorne,  2  Barb.  Ch.  (N.  Y.)  40,  45  Am.  Dec. 
424,  Chancellor  Walworth  said:  "It  is  a  very 
different  question,  however,  whether,  to  sus- 
tain and  establish  the  validity  of  a  will,  the 
courts  should  hold  it  to  be  necessary  for  the 
subscribing  witnesses  to  recollect  and  testify 
to  the  fact  that  all  the  formalities  prescribed 
In  the  statute  were  actually  complied  with, 
for,  If  this  were  required,  very  few  devises 
of  property  would  be  supported  unless  the 
testimony  of  the  witnesses  was  taken  and 
perpetuated  soon  after  wills  attested  by  them 
were  made.  This,  in  many  cases,  would  be 
wholly  impracticable,  as  the  testator  fre- 
quently lives  many  years  after  he  has  execut- 
ed his  will.  And,  where  there  is  good  reason 
to  suppose  the  will  has  been  duly  executed 
and  that  no  fraud  or  want  of  testamentary 
capacity  existed  at  the  time  It  was  made,  jus- 
tice to  the  dead  as  well  as  to  the  living  re- 
quires that  the  declared  wishes  of  the  tes- 
tator should  not  be  defeated  by  the  Imperfect 
recollections  of  the  attesting  witnesses  or  by 
reason  of  their  deaths  or  removal  beyond  the 
Jurisdiction  of  the  state.  It  Is  for  this  rea- 
son that  the  most  liberal  presumptions  in 
favor  of  the  due  execution  of  wills  are  sanc- 
tioned by  courts  of  justice,  where,  from  lapse 
of  time  or  otherwise,  it  may  be  impossible 
to  give  positive  evidence  on  the  subject" 

In  this  case,  while  there  was  no  attesta- 
tion clause  attached  to  the  Instrument  recit- 
ing all  the  acts  necessary  to  be  done  that  the 
will  might  be  legally  executed,  we  think  the 
evidence  found  In  this  record  clearly  supplies 
the  presumption  arising  from  the  presence 
of  an  attestation  clause,  and  that  there  can 
be  no  question  in  the  unbiased  mind  but  that 
the  instrument  admitted  to  probate  was  duly 
executed  by  Mead  Holmes  as  and  for  his  last 
will,  In  the  presence  of  Boswell  and  Paul, 
who  signed  the  same  as  attesting  witnesses. 
The  instrument  was  in  the  handwriting  of 
Mead  Holmes.  It  was  therefore  impossible 
that  a  spurious  will  was  foisted  upon  him. 
It  was  found  among  his  private  papers  after 
his  death,  duly  signed  and  witnessed,  which 
showed  he  considered  It  a  valid  will.  The  ob- 
jects of  his  bounty  designated  hi  the  instru- 
ment were  persons  and  objects  which  had 
received  his  most  tender  consideration  and 
thoughtful  care  In  life,  and  there  is  rothlng 
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lacking  In  the  evidence  to  show  a  legal  ex- 
ecution of  the  will,  save  that  the  attesting 
witnesses,  by  lapse  of  time,  could  not  recol- 
lect the  facts  surrounding  the  execution  of 
the  instrument  by  Mead  Holmes  as  his  last 
will  and  testament  To  lay  down  as  a  rule 
of  law  that  the  failure  of  the  attesting  wit- 
nesses to  recollect  all  the  facts  surrounding 
the  execution  of  a  will  would  defeat  its  pro- 
bate would  be,  in  many,  instances,  to  defeat 
the  probate  of  wills  where  there  is  no  rea- 
sonable question  but  that  they  were  executed 
by  the  testator  or  testatrix  with  all  the  for- 
malities required  by  law,  which  is  in  conflict 
with  the  decisions  of  this  and  many  other 
courts  of  last  resort  Hobart  v.  Hobart  su- 
pra; Thompson  v.  Owen,  supra;  Gould  v. 
Chicago  Theological  Seminary,  supra;  Abbott 
t.  Abbott  supra;  Orser  v.  Orser,  supra; 
Jauncey  v.  Thome,  supra. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  circuit  court  will  be  af- 
firmed. 

Judgment  affirmed. 


(129  111.  646.) 

ERFORD  r.  CITY  OF  PEORIA. 

(Snpreme  Court  of  Illinois.  Oct  23,  1907.) 

L  Evidence— Judicial  Notice— Legislative 
Journals. 

The  Supreme  Court  cannot  take  judicial 
notice  of  the  contents  of  the  original  journals 
of  the  House  of  Representatives  and  the  Senate 
concerning  the  passage  of  statutes. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  |  47.] 

2.  Same—  Presumptions. 

In  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  a  law  as  certified  to  by 
the  Secretary  of  State  is  in  the  same  form  that 
it  was  when  it  passed  the  Legislature. 
8.  Statutes  —  Title  —  Change— Burden  or 
Proof. 

Where  an  act  was  attacked  on  the  ground 
that  the  title  was  changed  after  its  passage  by 
the  Legislature  and  before  it  was  signed  by  the 
Governor,  the  burden  was  on  the  party  asserting 
such  contention  to  prove  the  fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  fi  882.] 

4.  Evidence — Docuhentaby  Evidence. 

Where  a  party  claimed  that  the  title  of  an 
act  was  changed  after  it  left  the  Legislature 
and  before  it  was  signed  by  the  Governor,  he 
should  have  proved  such  fact  by  the  original 
legislative  journals. 

5.  Statutes— Independent  and  Amendatory 
Statutes— Form. 

Act  May  13,  1905,  {  1  (Hurd's  Rev.  St 
1905,  c  70,  8  6).  limiting  actions  for  personal 
injuries  against  incorporated  cities,  villages,  or 
towns  to  one  year,  and  section  2  barring  a  recov- 
ery unless  notice  provided  for  is  served  on  the 
city  attorney  and  city  clerk  within  six  months 
from  the  date  of  the  injury  or  the  accrual  of 
the  cause  of  action,  was  an  original  independent 
act  and  not  an  amendment  of  the  general  stat- 
ute of  limitations,  though  the  effect  of  section 
1  was  to  take  actions  for  such  injuries  out  of 
the  operation  of  such  general  statute,  and  was 
therefore  not  in  violation  of  Const  art  4,  I 
13,  providing  that  no  law  shall  be  amended  by 
reference  to  its  title  only. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  44,  Statutes,  8  210.]  * 


ft  Save— New  Legislation. 

Where  the  terms  of  an  act  Indicate  an  In- 
tention to  create  a  law  complete  in  itself.  Const 
art  4,  |  13.  providing  that  no  law  shall  be  re- 
vived or  amended  by  reference  to  its  title  only. 
Is  not  violated,  though  the  effect  of  such  act 
may  be  to  repeal  by  implication  or  modify  prior 
existing  laws. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  8  210.] 

7.  Sake— Special  Legislation. 

Hurd's  Rev.  St  1905,  c.  70,  8  7.  requiring 
notice  within  six  months  as  a  condition  to  a 
right  to  recover  for  injuries  against  cities,  towns, 
and  villages,  was  not  invalid  as  special  legisla- 
tion because  it  was  applicable  only  to  cities, 
towns,  and  villages,  ana  not  to  other  municipal 
corporations  in  the  state. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  88  101-109.] 

8.  Municipal  Corporations  —  Defective 
Streets— In juries  to  Travelers— Notice— 
Commencement  of  Suit. 

The  commencement  of  an  action  against  a 
city  for  injuries  alleged  to  have  been  sustained 
because  of  a  defect  In  a  city  street  within  six 
months  after  the  injury  occurred  was  not  in 
itself  a  compliance  with  Hurd's  Rev.  St  1905, 
c  70,  8  7,  requiring  service  of  notice  In  writing 
on  the  city  within  six  months. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8  1699.] 

Appeal  from  Circuit  Court  Peoria  County; 
N.  E.  Worthlngton,  Judge. 

Action  by  Simon  H.  Erford  against  the  city 
of  Peoria.  From  a  judgment  for  defendant 
plaintiff  appeals.  Affirmed. 

This  Is  an  action  on  the  case  brought  by 
appellant  In  the  circuit  court  of  Peoria  coun- 
ty for  Injuries  received  by  him  while  driving 
along  one  of  appellee's  streets  on  March  28, 
1906.  The  suit  was  filed  April  30,  1908,  and 
appellee  was  served  with  summons  on  the  3d 
day  of  May,  1908.  The  declaration  was  filed 
May  4,  1906,  and  appellee  filed  its  answer, 
by  way  of  demurrer,  May  15, 1906,  which  de- 
murrer was  on  the  14th  day  of  November 
overruled  by  the  court,  and  on  the  same  day 
appellee  filed  the  general  issue,  and  appellant 
added  bis  similiter  thereto.  It  is  not  con- 
tended that  the  declaration  failed  to  show  ? 
right  of  action,  nor  Is  it  contended  that  ap- 
pellant failed  to  make  out  a  good  cause  of 
action  on  the  trial.  The  only  contention  In 
the  case  is  that  appellant  In  his  declaration 
failed  to  aver  that  notice  had  been  given  the 
appellee,  as  provided  In  an  act  entitled  "An 
act  concerning  suits  at  law  for  personal  In- 
juries and  against  cities,  villages  and  towns,'* 
approved  May  13,  1905  (Hurd's  Rev.  St  1905, 
c.  70,  8  6),  and  In  force  July  1,  1905,  and  that 
upon  the  trial  of  said  cause  no  evidence  was 
offered  tending  to  show  that  any  such  notice 
as  provided  In  said  act  of  1905  was  given  ap- 
pellee by  appellant  At  the  close  of  appel- 
lant's evidence  the  appellee  moved  the  court 
to  Instruct  the  jury  that  there  was  not  suf- 
ficient evidence  to  support  a  verdict  which 
motion  the  court  sustained,  and  from  the 
judgment  based  on  a  directed  verdict  appel- 
lant prosecutes  an  appeal  direct  to  this  court, 
for  the  reason  that  the  constitutionality,  of  • 
statute  is  involved. 
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Barnes  &  Boulware.  for  appellant  W.  H. 
Moore,  City  Atty.,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  principal  contention  of  appel- 
lant Is  that  section  2  of  an  act  concerning 
suits  at  law  for  personal  injuries  and  against 
cities,  villages,  and  towns  Is  unconstitutional. 
Section  2  of  said  act  (Hurd's  Rev.  St.  1905, 
p.  1154,  c.  70,  §  7)  is  as  follows:  "Any  person 
who  is  about  to  bring  any  action  or  suit  at 
law  In  any  court  against  any  incorporated 
city,  village  or  town  for  damages  on  account 
of  any  personal  Injury  shall,  within  six 
months  from  the  date  of  injury,  or  when  the 
cause  of  action  accrued,  either  by  himself, 
agent  or  attorney,  file  In  the  office  of  the 
city  attorney  (if  there  Is  a  city  attorney,  and 
also  in  the  office  of  the  city  clerk)  a  state- 
ment in  writing,  signed  by  such  person,  his 
agent  or  attorney,  giving  the  name  of  the 
person  to  whom  such  cause  of  action  has  ac- 
crued, the  name  and  residence  of  person  In- 
jured, the  date,  and  about  the  hour  of  the 
accident,  the  place  or  location  where  such 
accident  occurred  and  tbe  name  and  address 
of  the  attending  physician  (if  any)."  Sec- 
tion 3  provides  that,  If  the  notice  provided 
for  In  section  2  Is  not  given  as  therein  re- 
quired, any  such  suit  brought  against  any 
such  city  shall  be  dismissed,  and  the  party 
suffering  such  dismissal  shall  be  forever  bar- 
red from  suing  on  account  of  such  injury. 
There  was  no  averment  of  compliance  with 
section  2  in  the  case  at  bar,  and  it  Is  con- 
ceded that  no  attempt  whatever  was  made  to 
comply  with  said  section  before  bringing  this 
suit. 

It  is  first  Insisted  by  appellant  that  the 
title  of  this  act  was  changed  after  it  passed 
the  House  of  Representatives  and  the  Senate 
and  before  it  was  signed  by  the  Governor. 
It  Is  stated  by  counsel  for  appellant  in  his 
brief  that  the  word  "and'*  was  Inserted  in 
the  title  of  the  act,  between  the  words  "In- 
juries" and  "against"  There  is  no  evidence 
in  the  record  of  any  such  change  having  oc- 
curred in  the  title  of  the  act  This  court 
cannot  take  Judicial  notice  of  what  the  orig- 
inal journals  of  the  House  of  Representatives 
and  the  Senate  show,  and  If  appellant  desired 
to  show  that  a  change  had  been  made  in  the 
title  or  body  of  the  bill  after  it  had  been  pass- 
ed and  before  It  was  signed  by  the  Governor 
he  should  have  introduced  the  original  jour- 
nals to  support  his  contention.  In  the  ab- 
sence of  any  proof  to  the  contrary,  we  must 
presume  that  the  law  as  certified  to  by  the 
Secretary  of  State  is  in  the  same  form  that 
it  was  when  it  passed  the  Legislature. 

It  is  next  insisted  by  appellant  that  the 
act  in  question  violates  section  13  of  article 
4  of  the  Constitution,  which  provides  that 
"no  law  shall  be  revived  or  amended  by  ref- 
erence to  its  title  only,  but  the  law  revived  or 
the  section  amended  shall  be  Inserted  at 
length  In  the  new  act"  Appellant's  conten- 
tion on  this  point  cannot  be  sustained.  Sec- 


tion 2  above  quoted  is  not  an  amendment  to 
any  previous  statute,  but  is  entirely  new  leg- 
islation. Section  1  of  the  act  in  question  fix- 
es one  year  as  the  limitation  within  which 
suits  for  personal  injuries  may  be  commenced 
against  any  incorporated  city,  village,  or 
town,  and  provides  that  no  suit  or  action  at 
law  shall  be  commenced  on  account  of  a  per- 
sonal injury  against  a  city,  village,  or  town 
after  the  expiration  of  one  year  from  the 
time  such  Injury  was  received  or  the  cause  of 
action  accrued.  Appellant's  argument  under 
this  point  applies  only  to  said  section  1,  and 
the  validity  of  that  section  is  not  directly  In- 
volved in  this  case.  But  even  if  It  were,  ap- 
pellant's position  is  not  tenable.  The  only 
effect  of  section  1  on  the  general  statute  of 
limitations  Is  to  take  actions  for  personal 
Injuries  against  cities,  villages,  and  towns 
out  of  the  operation  of  the  general  statute 
and  place  them  under  the  one-year  limitation 
fixed  by  tbe  said  section  1,  leaving  the  gen- 
eral statute  of  limitations  In  full  force  and 
effect  as  to  all  other  persons  or  corporations 
who  may  be  sued  for  personal  injuries.  Nei- 
ther In  the  title  nor  the  body  of  the  act  is 
there  anything  found  to  Indicate  that  the  act 
Is  amendatory  of  any  existing  law.  Both  the 
title  and  the  terms  of  the  act  indicate  an  in- 
tention to  create  a  law  complete  within  it- 
self, and  when  this  Is  the  case  the  constitu- 
tional provision  above  referred  to  is  not 
violated,  notwithstanding  the  effect  of  such 
act  may  be  to  repeal  by  Implication  or  modify 
prior  existing  laws.  People  v.  Knopf,  183  111. 
410,  56  N.  E.  155 ;  Badenoch  v.  City  of  Chi- 
cago, 222  111.  71,  78  N.  E.  31. 

It  is  next  Insisted  that  the  act  in  question 
violated  the  Constitution  prohibiting  special 
legislation ;  the  contention  being  that  the  act 
applies  to  cities,  villages,  and  towns,  but  does 
not  apply  to  other  municipal  corporations. 
This  position  cannot  be  sustained.  It  is  true 
that  counties,  townships,  school  districts,  and 
other  political  divisions  are  excluded  from 
tbe  operation  of  the  statute  in  question,  but 
the  act  applies  to  all  cities,  villages,  and 
towns  In  the  state.  The  power  of  the  Legis- 
lature to  pass  general  laws  applicable  only  to 
cities,  villages,  and  towns  of  the  state  has 
never  been  questioned  in  this  court  so  far 
as  we  are  advised.  A  law  Is  general  when  It 
applies  to  all  persons  In  the  state  similarly 
situated.  Hawthorn  t.  People,  109  111.  802. 
50  Am.  Rep.  610;  People  v.  Butler  Street 
Foundry  Co.,  201  111.  236,  66  N.  E.  349. 

Finally,  appellant  insists  that  if  the  act 
In  question  is  constitutional,  the  bringing  of 
tbe  suit  before  tbe  expiration  of  the  six 
months  was  a  sufficient  compliance  with  the 
spirit  of  tbe  statute,  and  that  the  statute 
ought  to  be  held  applicable  only  to  cases 
where  the  suit  was  brought  after  six  months 
after  the  Injury  and  within  one  year.  Such 
a  construction  of  the  act  would  In  a  great 
measure  defeat  the  purpose  of  this  law.  If 
a  party  having  a  claim  for  personal  Injury 
may  wait  until  the  six  months  have  about  ex- 
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plred,  and  then  sue  without  giving  any  notice, 
the  law  might  as  well  be  repealed.  Statutes 
of  this  character  are  mandatory,  and  the  giv- 
ing of  the  notice  is  a  condition  precedent  to 
the  right  to  bring  snch  suit,  and  the  giving 
of  the  notice  must  be  averred  and  proved  by 
the  plaintiff  to  avoid  a  dismissal  of  bis  suit 
This  construction  is  in  harmony  with  the 
holdings  in  other  states  where  similar  stat- 
utes exist.  See  15  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  483,  and  cases  there  cited;  El- 
liott on  Streets  &  Roads,  f  642. 

Finding  no  error  In  the  record,  the  Judg- 
ment below  Is  affirmed. 
-   Judgment  affirmed. 

(229  111.  341) 

PEET  v.  PEET  et  ah 
(Supreme  Court  of  Illinois.  Jane  23,  1907.) 

1.  Wills— Construction— What  Law  Gov- 
erns. 

The  construction  of  a  will  with  reference 
to  real  estate  located  in  Illinois,  including  the 
determination  of  the  testator's  intention  as  to 
the  disposition  of  such  property,  depends  on  the 
law  of  Illinois,  and  not  that  of  the  state  where 
the  will  was  made  and  testator  resided. 

[Ed.  Note.— For  cases  in  uoint,  see  Cent  Dig. 
vol.  49,  Wills,  «|  947-950.] 

2.  Same. 

In  the  construction  of  a  will,  the  law  of 
the  state  at  the  time  of  the  execution  of  the  will 
may  be  referred  to  to  determine  the  intention 
of  the  testator,  but  the  rights  of  the  parties  are 
to  be  determined  under  the  .laws  that  existed 
at  the  time  of  testator's  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  951.] 

8.  Same— Ambiguous  Wobos  and  Phrases. 

If  a  will  executed  in  a  foreign  country  con- 
tains words  or  phrases  having  a  local  or  domi- 
ciliary meaning  different  from  the  meaning  of 
the  words  in  the  state  where  the  will  is  sought 
to  be  established,  with  which  the  testator  is 
shown  or  presumed  to  have  been  acquainted,  ex- 
trinsic evidence  of  such  domiciliary  meaning 
may  be  heard  to  aid  the  court  in  construing  the 
will. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1033-1039.] 

4.  Customs  and  Usages— Evidence. 

Parol  evidence  of  a  custom  or  usage  may 
be  received  to  explain  the  meaning  of  terms 
used  in  a  written  contract  which  would  other- 
wise be  ambiguous,  and  to  explain  but  not  to 
contradict  an  instrument,  though  no  ambiguity 
exists  on  its  face. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Customs  and  Usages,  §§  30-33.] 

5.  Wills — Construction  —  Intention  —  Pa- 
rol Evidence. 

Statements  of  a  testator,  either  before  or 
after  making  his  will,  are  inadmissible  to  prove 
what  he  intended  by  the  language  written. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  II  1027,  1040.] 

6.  Same— Testamentary  Capacity. 

On  an  issue  as  to  testamentary  capacity, 
testator's  acts  and  declarations  are  admissible 
as  original  evidence,  if  not  too  remote  from  the 
time  when  the  will  was  executed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  49,  Wills,  S§  133,  134.] 

7.  Appeal  —  Review  —  Admission  of  Evi- 
dence—Prejudice. 

A  decree  will  not  be  reversed  because  of 
erroneous  admission  or  exclusion  of  evidence,  if 


on  the  -whole  record,  a  proper  conclusion  has 
been  reached  which  is  supported  by  sufficient 
competent  evidence  in  the  record. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  $5  4034,  4153,  4187, 
4193.] 

8.  Wills— Construction— Parol  Evidence. 

Hurd's  Rev.  St.  1905,  c.  39,  f  10,  provides 
that  if,  after  making  a  will,  a  child  is  born  to 
testator,  and  no  provision  was  made  in  the  will 
for  such  child,  the  will  shall  not  be  revoked  on 
that  account;  "but  unless  it  shall  appear  by 
such  will"  that  it  was  the  intention  of  the  tes- 
tator to  disinherit  such  child,  the  other  legacies 
shall  abate,  etc.  Held  that,  where  a  child 
was  born  after  the  execution  of  a  will  in  which 
no  reference  was  made  to  him,  such  section  did 
not  preclude  the  admission  of  parol  evidence 
concerning  the  situation,  property,  etc.,  of  the 
testator  in  order  to  enable  the  court  to  ascer- 
tain whether  it  was  testator's  intention  to  dis- 
inherit such  after-born  child. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  1040,  1041.] 

9.  Same— Evidence  of  Intention. 

Testator  died  leaving  a  widow  and  two  in- 
fant sons,  the  youngest  of  whom  was  born  after 
the  making  of  testator's  will  by  which  he  be- 
queathed  all  his  property,  wherever  situated,  to 
his  wife.  The  oldest  son  was  a  bright,  intelli- 
gent boy.  to  whom  testator  was  devotedly  at- 
tached, and  In  whose  company  he  spent  a  large 
part  of  his  time.  Testator  owned  an  estate  of 
heavily  incumbered  and  unproductive  lands, 
which  required  business  ability  and  expedition 
in  handling,  which  testator  believed  his  wife 
possessed.  Held,  that  the  will  disclosed  an  in- 
tention that  neither  son  should  take  any  in- 
terest In  testator's  estate,  but  that  both  should 
be  cared  for  by  their  mother,  and  that  the  young- 
est son  was  therefore  not  entitled  to  an  abate- 
ment of  the  devise  to  the  widow  under  Hurd's 
Rev.  St  1905,  c.  89,  8  10. 

Cartwright  Farmer,  and  Dunn,  JJ.,  dissent- 
ing. 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Wlndes,  Judge. 

Bill  for  partition  by  Henry  J.  Peet  as 
guardian  ad  litem  of  Telfair  B.  Peet  a  minor, 
against  Jane  Oreighton  Peet  and  others.  From 
a  judgment  dismissing  the  bill,  complainant 
appeals.  Affirmed. 

This  Is  a  bill  for  partition  filed  In  tbe  cir- 
cuit court  of  Cook  county  by  Henry  J.  Peet 
who  claims  to  be  the  owner  of  an  undivided 
half  of  the  premises  sought  to  be  partitioned. 
The  other  half  Interest  was  owned  by  Wil- 
liam Crelghton  Peet,  who  died  at  his  home  in 
the  city  of  New  York  July  23,  1906.  Wil- 
liam Crelghton  Peet  left  a  widow,  Jane 
Crelghton  Peet  snd  two  sons,  Crelghton  Peet 
and  Telfair  B.  Peet,  aged  about.  7  and  2% 
years,  respectively,  at  the  time  of  their  fath- 
er's death.  On  May  28, 1902,  William  Crelgh- 
ton Peet  made  and  executed  a  last  will  and 
testament,  which,  omitting  tbe  formal  parts 
thereof,  is  as  follows:  "I  give,  devise  and  be- 
queath all  my  property,  wherever  situated, 
to  my  wife,  Jane  Crelghton  Peet"  Tbe 
youngest  son  of  the  testator,  Telfair  B.  Peet 
was  born  about  1%  years  after  the  execution 
of  the  will.  The  other  son,  Crelghton  Peet 
was  about  8  years  old  at  the  date  of  the  will. 
'Jane  Crelghton  Peet  claims  the  entire  half 
interest  In  the  testator's  land  In  question, 
while  the  guardian  ad  litem  of  Telfair  B. 
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Peet  claims  that  tbe  devise  under  the  will 
should  be  abated  to  raise  for  the  after-born 
child  such  a  portion  of  the  testator's  estate 
as  he  would  have  been  entitled  to  receive  If 
the  testator  had  died  Intestate. 

On  the  hearing  before  the  master  evidence 
was  received,  over  the  objection  of  Telfair  B. 
Peet,  that  the  testator  resided  with  his  fam- 
ily In  the  city  of  New  York  prior  to  his 
death;  that  he  was  very  devoted  to  his 
family,  and  especially  to  Crelghton,  the  older 
son,  who  is  described  as  a  very  lovable  and 
affectionate  child,  and  the  father's  constant 
admiration  of  him  was  very  noticeable ;  that 
the  testator  and  his  wife  lived  very  happily 
together  and  were  both  very  devoted  to  their 
children.  It  was  proven  that  the  testator  had 
Implicit  confidence  In  the  integrity  and  busi- 
ness ability  of  his  wife.  It  was  also  testified 
to  that  the  testator  on  one  occasion  expressed 
the  belief  that  a  man  ought  to  leave  all  of 
his  property  to  his  wife ;  that  be  did  not  be- 
lieve in  leaving  a  young  man  a  lot  of  money ; 
that  It  was  not  fair  to  him ;  that  it  did  not 
give  him  a  chance  to  bring  out  what  was  In 
him,  bis  own  Ingenuity;  that  after  the  exe- 
cution of  the  will,  and  a  few  months  after 
the  birth  of  Telfair,  the  testator  said  he  had 
made  his  will  and  left  everything  to  his  wife, 
as  he  had  always  Intended.  It  was  further 
shown  that  substantially  all  of  the  real  es- 
tate belonging  to  the  testator,  Including  that 
Involved  in  this  suit,  was  heavily  incumbered 
at  the  time  the  will  was  executed.  Com- 
plainant, Henry  J.  Peet,  the  owner  of  one- 
half  of  the  real  estate  Involved  in  this  pro- 
ceeding, testified  that  this  property  was  In- 
cumbered, as  well  as  all  of  the  residue  of 
his  brother's  estate,  for  about  one-third  to  one- 
half  of  Its  value,  and  that,  In  his  opinion,  if 
the  testator's  real  estate  was  held  until  the 
youngest  son  became  of  age,  It  would  mean 
bankruptcy  to  tbe  estate. 

The  following  from  Heydecker's  Qen. 
Laws  N.  T.  p.  4888,  c  53,  §  49,  was  received 
in  evidence:  "Whenever  a  testator  shall  have 
a  child  born  after  tbe  making  of  a  last  will, 
either  hi  tbe  lifetime  or  after  the  death  of 
such  testator,  and  shall  die  leaving  such 
cbild,  so  after-born,  unprovided  for  by  any 
settlement  and  neither  provided  for  nor  in 
any  way  mentioned  In  such  will,  every  such 
child  shall  succeed  to  the  same  portion  of 
such  parent's  real  and  personal  estate  as 
would  have  descended  or  been  distributed  to 
such  cbild  if  such  parent  had  died  Intestate, 
and  shall  be  entitled  to  recover  tbe  same  por- 
tion from  tbe  devisees  and  legatees,  in  pro- 
portion to  and  out  of  tbe  parts  devised  and 
bequeathed  to  them  by  such  will." 

George  J.  Peet,  a  brother  of  the  testator 
and  a  lawyer,  testifies  that  he  was  the  legal 
adviser  of  the  testator,  and  that  he  prepared 
and  attended  to  tbe  execution  of  the  will. 
He  testifies  that  he  was  the  sole  legal  adviser 
of  tbe  testator,  and  that  be  never  spoke  to 
his  brother  regarding  the  statutory  provi- 
sions In  Illinois  and  New  York,  to  the  effect 


that  where  a  child  Is  born  after  the  testator 
has  made  his  will  such  child  shall  be  given 
a  share  of  the  testator's  estate  under  certain 
circumstances,  and  tbe  witness  expresses  a 
belief  that  the  testator  had  no  knowledge  as 
to  the  existence  of  such  statutes. 

The  circuit  court  found  that  Jane  Crelgh- 
ton Peet  was  the  owner  in  fee,  under  the 
will,  of  the  real  estate  of  which  the  testator 
died  seised,  and  that  Telfair  B.  Peet  had  no 
interest  whatever  in  the  premises.  Telfair 
B.  Peet,  by  his  guardian  ad  litem,  appeals  to 
this  court,  and  insists  that  the  court  erred  in 
refusing  to  hold  that  Telfair  B.  Peet  was  tbe 
owner  of  an  undivided  one-fourth  Interest  In 
the  premises  described  In  the  bill. 

De  Forest  M.  Nelce,  for  appellant  H.  S.  & 
P.  S.  Osborne  (R.  F.  Pettlbone  and  Harold  S. 
Osborne,  of  counsel),  for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  Section  10  of  chapter  39,  Hurd's  Rev. 
St  1905,  provides  as  follows:  "If,  after  mak- 
ing a  last  will  and  testament  a  child  shall  be 
born  to  any  testator,  and  no  provision  be 
made  in  such  will  for  such  child,  tbe  will 
shall  not  on  that  account  be  revoked;  but 
unless  It  shall  appear  by  such  will  that  it 
was  the  intention  of  the  testator  to  disinherit 
such  child,  the  devises  and  legacies  by  such 
will  granted  and  given,  shall  be  abated  in 
equal  proportions  to  raise  a  portion  for  such 
child  equal  to  that  which  such  child  would 
have  been  entitled  to  receive  out  of  the  es- 
tate of  such  testator  If  he  had  died  intestate, 
and  a  marriage  shall  be  deemed  a  revocation 
of  a  prior  will." 

The  sole  question  for  determination  in  this 
case  is  whether  the  devise  under  the  will 
should  be  abated  to  raise  a  portion  for  ap- 
pellant equal  to  that  which  he  would  have 
been  entitled  to  receive  had  the  testator  died 
Intestate.  Appellant's  contention  may  be  re- 
duced to  two  principal  propositions:  First, 
whether  the  testator  Intended  by  his  will  to 
disinherit  his  after-born  child  must  be  de- 
termined by  the  laws  of  the  state  of  New 
York,  where  the  testator  was  domiciled;  sec- 
ond, under  section  10  of  chapter  39  of  our 
statutes,  above  set  out  no  evidence  outside  of 
tbe  will  Itself  is  admissible,  and  under  said 
section  and  the  words  of  the  will  appellant 
Is  entitled  to  a  one-fourth  Interest  in  the  real 
estate  Involved.  If  either  of  the  foregoing 
propositions  is  sustained,  then  that  the  de- 
cree below  is  erroneous  would  seem  to  fol- 
low as  a  necessary  conclusion.  We  will  con- 
sider these  two  propositions  In  the  order  hi 
which  they  are  stated. 

First  Appellant  concedes  that  the  devolu- 
tion of  real  property  is  governed  by  the  law 
of  the  place  where  the  real  estate  is  situated, 
but  he  Insists  that  in  determining  the  tes- 
tator's intention  the  law  of  New  York  must 
govern.  To  say  that  the  Intention  of  the  tes- 
tator must  be  determined  under  the  laws  of 
his  domicile  Is  equivalent  to  saying  that  the 
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construction  of  a  will  Is  governed  by  the  laws 
of  the  testator's  domicile.  There  is  no  per- 
ceivable difference  between  the  construction 
of  a  will  and  determining  the  intention  of 
the  testator,  unless  It  may  be  said  that  as- 
certaining the  Intention  of  the  testator  Is  the 
object  to  be  sought,  and  construction  Is  the 
means  of  attaining  that  object  Whatever 
may  be  the  rule  with  respect  to  movable  prop- 
erty, we  regard  the  law  as  firmly  established 
In  this  state  that  all  Instruments  affecting 
the  title  of  real  estate  situated  In  this  state 
must  be  governed,  as  to  their  execution,  con- 
struction, and  legal  sufficiency,  exclusively 
by  the  laws  of  Illinois,  and  not  by  the  lawb 
of  a  foreign  country  or  sister  state  wherein 
the  maker  may  reside  at  the  time  of  their 
execution. 

In  Redfield  on  Wills  (volume  1,  p.  398),  It  is 
said:  "It  Is  scarcely  necessary  to  state  that  in 
regard  to  real  property  the  mode  of  execution, 
the  construction,  and  the  validity  of  a  will 
mast  be  governed  exclusively  by  the  lex  rel 
sitae.  The  descent  of  real  estate,  as  well  as  the 
devise  of  It,  is  governed  exclusively  by  the  law 
of  the  place  where  the  property  is  situated. 
It  would  not  comport  with  the  dignity,  the 
independence,  or  the  security  of  any  inde- 
pendent state  or  nation  that  these  Incidents 
should  be  liable  to  be  affected,  in  any  manner, 
by  the  legislation  or  the  decisions  of  the 
courts  of  any  state  or  nation  besides  Itself. 
This  has  been  a  universally  recognized  rule 
of  the  English  law  from  the  earliest  time, 
and  is  so  unquestionable  that  we  should 
scarcely  feel  Justified  In  occupying  much  space 
In  reviewing  the  cases."  In  City  Ins.  Co.  v. 
Commercial  Bank,  68  111.  348,  this  court,  on 
page  353,  said:  "Mr.  Story  concedes  that  the 
courts  of  England  and  the  United  States  have 
arrived  at  opposite  conclusions  as  to  the 
effect  of  statutable  transfers  of  movable  prop- 
erty under  the  bankrupt  or  Insolvent  laws  of 
the  debtor's  domicile,  but  he  adds:  'All  the 
authorities  in  both  countries,  so  far  as  they 
go,  recognize  the  principle,  to  its  fullest  ex- 
tent, that  real  estate  or  immovable  property 
Is  exclusively  subject  to  the  laws  of  the  gov- 
ernment within  whose  territory  It  is  situated. 
Indeed,  so  firmly  is  this  principle  established 
that  in  cases  of  bankruptcy  the  real  estate 
of  the  bankrupt  situated  In  foreign  countries 
Is  universally  admitted  not  to  pass  under  the 
assignment,  although,  as  we  have  seen,  there 
is  ireat  diversity  of  opinion  as  to  movables.' 
Story  on  Conflict  of  Laws,  §  428."  See,  also, 
West  v.  Fitz,  109  111.  425.  In  Wunderle  v. 
Wunderle,  144  111.  40,  33  N.  E.  195,  19  L.  R. 
A.  84,  this  court,  on  page  53  of  144  111.,  page 
197  of  33  N.  E.  (19  L.  R.  A.  84),  said:  It  Is  a 
general  rule  of  the  common  law  that  the  title 
to  real  property  must  be  acquired  and  passed 
according  to  the  lex  rel  sitae.  This  rule  not 
only  applies  to  alienations  and  acquisitions 
made  by  the  acts  of  the  parties,  but  also 
to  estates  and  rights  acquired  by  operation 
of  law.  The  descent  and  heirship  of  real  es- 
tate are  governed  by  the  law  of  the  country 


where  It  is  located.  Story  on  Conflict  of 
Laws,  SS  424,  448,  483,  509;  Stoltz  v.  Doe- 
ring,  112  111.  234.  This  principle,  originally 
applicable  as  between  countries  entirely  for- 
eign to  each  other,  also  prevails  as  among  the 
states  of  the  American  Union."  In  Harri- 
son v.  Weatherby,  ISO  111.  418,  54  N.  E.  237, 
this  court  had  before  It  a  will  executed  in  the 
state  of  North  Carolina  by  Richard  Smith. 
There  were  no  witnesses  to  the  will,  and  ap- 
parently the  laws  of  North  Carolina  recog- 
nized the  validity  of  holographic  wills  with- 
out attestation.  The  will,  on  its  face,  showed 
that  It  had  been  written  by  the  testator  in 
person,  and  attestation  by  witnesses  was  dis- 
pensed with  because  the  law  of  that  state 
recognized  the  validity  of  a  will  proven  to  be 
In  the  handwriting  of  the  testator.  The 
will  affected  the  title  to  a  large  body  of 
real  estate  in  Illinois.  In  the  course  of  the 
opinion  In  that  case,  on  page  435  of  180  III, 
page  239  of  54  N.  E.,  the  following  rule  was 
laid  down  by  this  court:  "The  validity  and 
construction,  as  well  as  the  force  and  effect 
of  all  Instruments  affecting  the  title  to  land, 
depend  upon  the  law  of  the  state  where  the 
land  Is  situated.  This  rule  Includes  wills, 
as  well  as  deeds,  contracts,  or  agreements; 
and  it  Includes  the  form  and  mode  of  the 
execution  of  the  will  as  well  as  the  power  of 
the  testator  to  make  the  devise  or  disposition 
of  property  contained  in  the  will.  West  v. 
Fitz,  109  111.  425;  McCartney  v.  Osburn,  118 
111.  403,  9  N.  E.  210;  City  Ins.  Co.  of  Provi- 
dence v.  Commercial  Bank-  of  Bristol,  68 
111.  348;  Wunderle  v.  Wunderle,  144  111.  40, 
33  N.  E.  195,  19  L.  R.  A.  84;  Ford  v.  Ford. 
70  Wis.  44,  33  N.  W.  188,  5  Am.  St.  Rep.  117; 
Robertson  v.  Pickrell,  109  U.  S.  608,  3  Sup. 
Ct  407,  27  L.  Ed.  1049;  McCormlck  v.  Sul- 
llvant  10  Wheat  (U.  S.)  192,  6  L.  Ed.  300; 
Darby  v.  Mayer,  10  Wheat.  (U.  S.)  465,  6 
L.  Ed.  367."  It  will  be  noted  that  in  the  cases 
above  cited  the  construction  of  Instruments 
affecting  real  estate,  as  well  as  their  force 
and  validity,  Is  governed  exclusively  by  the 
lex  rel  sitae.  Judicial  construction  is  the 
process  of  applying  natural  -methods  of  find- 
ing and  weighing  evidence  to  discover  the 
fact  of  Intention.  To  say  that  the  intention  of 
a  maker  of  an  instrument  is  to  be  determined 
by  one  law  or  set  of  rules,  and  that  Its  con- 
struction Is  to  be  by  another  and  different 
law  or  set  of  rules,  is  contradictory  and 
absurd. 

The  only  authorities  in  this  state  that  appel- 
lant cites  In  support  of  his  contention  are 
Carpenter  v.  Browning,  98  111.  282,  and 
Freund  v.  Freund,  218  111.  1S9,  75  N.  E.  923, 
109  Am.  St  Rep.  283.  Neither  of  these  cases 
Is  In  point  In  the  Browning  Case  the  ques- 
tion presented  was  as  to  the  effect  of  the  mar- 
ried woman's  act  of  1861  upon  a  devise  In 
trust  for  the  use  of  a  married  woman,  made 
prior  to  the  act  of  1861.  In  that  case,  after 
the  act  of  1361  was  passed,  the  usee  sought 
to  compel  the  execution  of  the  trust  by  com- 
pelling a  conveyance  to  be  made  by  the  trus- 
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tee  to  the  beneficiary.  It  was  held  that  the 
married  woman's  act  of  1861  did  not  execute 
the  trust  nor  entitle  the  beneficiary  to  a  con- 
veyance where  the  will  Imposed  active  duties 
on  the  trustee.  In  disposing  of  that  case  the 
court  held  that  the  state  of  the  law  at  the 
time  of  the  execution  of  the  will  might  be 
referred  to  for  the  purpose  of  arriving  at 
the  intention  of  the  testator,  and  that  the 
rights  of  the  parties  were  to  be  determined 
under  the  law  as  it  existed  at  the  time  of 
the  testator's  death.  The  case  lends  no  sup- 
port to  appellant's  contention  that  a  law 
of  a  foreign  country  or  sister  state  should 
govern  this  court  in  the  construction  to  be 
given  to  the  will  now  under  consideration. 
Freund  v.  Freund  involved  the  right  of  the 
insured,  under  a  New  York  life  Insurance  pol- 
icy, to  change  the  beneficiary  without  the  con- 
sent of  the  company  properly  indorsed  on 
the  policy.  Under  the  statute  of  New  York  a 
beneficiary  could  not  be  changed  except  by 
written  indorsement  upon  the  policy  by  the 
company.  It  was  held  that  the  assured  was 
bound  by  the  statute  of  New  York.  That  case 
has  no  application  whatever  to  the  facts  of 
the  case  in  hand.  The  case  does  not  relate 
to  real  estate  or  other  property  located  in- 
this  state.  The  contract  of  insurance  was 
executed  in  the  state  of  New  York,  and,  so 
far  as  the  case  shows,  was  to  be  wholly  per- 
formed there,  and,  of  course,  was  made  and 
accepted  In  view  of  the  statute  relating  to  a 
change  of  beneficiaries. 

The  authorities  relied  on  by  appellant  out- 
side this  state,  so  far  as  we  have  been  able 
to  examine  them,  seem  to  be  referable  rather 
to  the  doctrine,  recognized  in  this  state  as 
well  as  In  those  Jurisdictions  wherein  the  cas- 
es are  found,  that  In  determining  the  true  in- 
tent and  meaning  of  a  will  the  court  will 
have  recourse  to  the  circumstances  of  the  tes- 
tator and  of  his  family  and  affairs,  and  of 
other  facts  which  it  can  be  shown  will  in  any 
way  aid  the  court  in  the  right  interpretation 
of  a  testator's  will.  Proposition  5  of  Wig- 
ram's  Rules,  p.  142,  Wigram  on  Wills.  Under 
this  rule  we  have  no  doubt  that  If  a  will  ex- 
ecuted in  a  foreign  country  contains  words  or 
phrases  which  have  a  local  or  domiciliary 
meaning  different  from  the  meaning  of  the 
same  words  or  phrases  in  this  state,  with 
which  the  testator  Is  shown  or  presumed  to 
have  been  acquainted,  extrinsic  evidence  of 
such  domiciliary  meaning  may  be  beard  to 
enable  the  court  to  read  the  will  with  the 
same  light  under  which  It  was  written.  In 
this  view  it  can  make  no  difference  how  such 
domiciliary  meaning  was  established.  It 
may  be  by  the  usage  or  custom  of  merchants 
or  traders  in  the  place  where  the  instrument 
was  executed,  or  may  be  a  meaning  estab- 
lished by  statute  or  judicial  decision.  But, 
however  established,  the  usage  or  law,  and 
the  meaning  of  the  words  thereunder,  are 
proven,  not  to  establish  a  rule  of  law  bind- 
ing on  the  court  charged  with  the  proper  In- 
terpretation of  the  will,  but  simply  as  a  fact 


or  circumstance  proven  to  enable  the  court 
to  arrive  at  a  correct  construction  under  the 
laws  of  the  forum. 

It  Is  a  well-established  rule  that  parol  evi- 
dence may  be  received  of  a  usage  or  custom 
to  explain  the  meaning  of  terms  used  in  i. 
written  contract  that  would  otherwise  be  am- 
biguous. Indeed,  under  the  more  recent  au- 
thorities the  rule  seems  to  be  established 
that  such  evidence  Is  admissible  to  explain 
the  meaning  of,  but  not  to  contradict,  the  in- 
strument, even  though  no  ambiguity  exists  on 
the  face  of  the  instrument  I  Elliott  on  Evi- 
dence, 8  607,  and  cases  there  cited.  See,  also, 
2  Page  on  Contracts,  §  1108,  and  citations 
there  made.  As  applied  to  the  construction 
of  Instruments  affecting  the  title  to  real  es- 
tate, the  above  rule  furnishes  the  only  ground 
upon  which  a  court  of  this  state  is  warranted 
in  hearing  evidence  as  to  the  law  of  the  state 
or  government  of  the  maker's  domicile,  and 
when,  under  these  limitations  and  restric- 
tions, it  is  heard,  it  is  only  to  be  considered 
as  an  extrinsic  fact  brought  forward  by  ex- 
trinsic evidence  to  enable  the  court  to  proper- 
ly interpret  the  true  intention  of  the  testator. 
While  the  language  selected  by  courts  and 
law  writers  in  applying  this  rule  has  not  al- 
ways been  entirely  clear,  yet,  when  the  au- 
thorities are  carefully  considered  and  ana- 
lyzed in  the  light  of  the  facts  Involved,  we 
do  not  believe  a  well-considered  case  can  be 
found  which  holds  that  the  law  of  the  domi- 
cile of  the  maker  of  an  Instrument  affecting 
the  title  of  real  estate,  respecting  the  con- 
struction thereof,  is  binding  on  a  court  where 
the  real  estate  Is  situated,  when  called  on  to 
construe  and  enforce  such  Instrument.  Our 
conclusion  as  to  appellant's  first  proposition 
is  that  it  cannot  be  sustained,  and  that  the 
will  is  to  be  construed— that  is,  the  intention 
of  the  testator  must  be  determined— by  the 
law  of  this  state. 

Second.  Appellant's  second  proposition  Is 
that  under  section  10  of  chapter  39  of  our 
statutes  no  evidence  outside  the  will  itself  is 
admissible,  and  that  under  said  section  and 
the  words  of  the  will  appellant  is  entitled  to 
a  one-fourth  Interest  in  the  real  estate  in- 
volved. In  so  far  as  the  court  below  permit- 
ted parol  evidence  of  the  testator's  statements, 
either  before  or  after  the  making  of  the  will, 
the  ruling  is  clearly  erroneous.  The  state- 
ments of  a  testator  cannot  be  received  to 
prove  what  is  Intended  by  the  written  words 
of  the  will.  Where  an  issue  Is  raised  as  to 
the  testamentary  capacity  of  the  testator, 
then  what  he  says  and  what  he  does,  If  not 
too  remote  from  the  time  when  the  will  was 
executed,  becomes  original  evidence  and  is 
admissible  under  the  well-established  rules 
of  evidence.  The  erroneous  ruling  of  the 
court  on  the  admission  or  exclusion  of  evi- 
dence will  not  require  us  to  reverse  the  de- 
cree if  upon  the  whole  record  a  proper  con- 
clusion has  been  reached  and  there  is  com- 
petent evidence  in  the  record  sufficient  to  sup- 
port the  decree. 
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Appellant  Insists  that  section  10  of  chapter 
89  ex  vl  termini  precludes  the  court  from 
looking  to  anything  except  the  words  of  the 
will  Itself.  This  argument  is  based  upon  the 
phrase,  "unless  it  shall  appear  by  such  will 
that  It  was  the  Intention  of  the  testator  to 
disinherit  such  child";  his  contention  being 
that  the  intention  of  the  testator  must  be 
expressed  in  words  in  the  will,  and  that  it  is 
not  sufficient  that  such  intention  is  disclosed 
by  the  application  of  the  usual  rules  of  Inter- 
pretation, especially  if,  in  the  application  of 
those  rules,  parol  evidence  must  be  resorted 
to.  This  section  of  the  statute  was  not  en- 
acted for  the  purpose  of  working  a  change 
In  the  law  relating  to  the  construction  of 
wills.  Manifestly,  it  was  never  intended  by 
the  Legislature  that  wills  to  which  this  sec- 
tion applied  should  be  construed  by  any  dif- 
ferent rule  than  other  wills  to  which  said 
section  does  not  apply.  In  a  legal  sense, 
everything  pertaining  to  a  testamentary  dis- 
position of  property  must  appear  by  the  will, 
but  It  often  becomes  necessary  to  resort  to  ex- 
trinsic evidence  to  determine  what  persons 
or  things  do,  in  fact,  appear  by  the  will.  The 
language  of  the  will  may  be  such  that  the 
court  cannot  determine  with  certainty  what 
Intention  is  expressed  In  the  will,  but  when 
read  In  the  light  of  surrounding  circumstan- 
ces the  court  can  clearly  see  what  before  was 
not  discernible.  It  was  not  discernible,  not 
because  It  did  not  appear  from  the  will,  but 
because  the  reader  did  not  have  the  aid  of 
the  lights  furnished  by  the  surrounding  cir- 
cumstances. By  way  of  illustrating  our 
meaning,  take  Lord  Cheney's  Case,  5  Rep. 
Ch.  69.  There  the  testator  had  two  sons,  both 
baptized  by  the  name  of  "John."  He  devised 
his  lands  to  his  son  John,  without  In  any  way 
designating  which  one  of  them  he  referred  to. 
When  the  testator  used  the  name  "John"  he 
meant  a  particular  son,  but  the  question 
was :  Which  one  did  he  mean?  Upon  resort- 
ing to  extrinsic  evidence  it  was  shown  that 
the  elder  John  had  been  long  absent  and  was 
supposed  to  be  dead,  while  the  younger  John 
was  known  to  be  alive  at  the  time  the  will 
was  made.  Now,  in  the  light  of  these  cir- 
cumstances, it  was  readily  decided  that  the 
younger  should  take  the  devise.  Another  Il- 
lustration Is  afforded  by  the  case  of  Bradley 
v.  Rees,  113  111.  327,  56  Am.  Rep.  422.  There 
the  residuary  clause  devised  all  the  remain- 
der of  the  testator's  lands  "to  the  four  boys." 
The  testator  had  seven  sons,  but  the  parol 
proof  showed  that  three  of  them  were  men, 
married,  and  had  families  of  their  own,  while 
four  of  them  were  minors,  residing  with  the 
testator.  It  was  held  that  the  testator  in- 
tended the  four  minors  to  have  the  estate. 
In  these  and  all  like  cases  where  a  resort  to 
parol  evidence  Is  allowable.  It  Is  not  for  the 
purpose  of  Importing  into  the  will  a  new  In- 
tention not  expressed  In  the  will,  but  for  the 
purpose  of  enabling  the  court  to  determine 
what  the  Intention,  In  fact,  Is,  as  expressed 
by  the  words  of  the  testator  in  the  will 


We  regard  the  case  of  Hawhe  v.  Chicago 
&  Western  Indiana  Railroad  Co.,  166  111.  661, 
46  N.  EX  240,  as  directly  In  point  and  con- 
clusive against  the  contention  of  appellant 
on  this  question.  Indeed,  we  do  not  see 
how  it  would  be  possible  to  sustain  appel- 
lant's contention  without  overruling  that 
case.  There,  as  here,  the  will  gave  all  of  tes- 
tator's property,  real,  personal,  and  mixed, 
of  every  kind  whatsoever,  to  testator's  wife. 
At  the  time  the  will  was  executed  the  tes- 
tator had  two  children,  and  afterwards  a 
third  child  was  born.  There  was  there,  as 
here,  no  mention  or  reference  to  the  chil- 
dren, born  or  unborn.  Parol  evidence  was 
admitted  there  of  the  same  general  character 
that  was  heard  in  this  case,  and  in  answering 
the  argument  made  against  the  admissibility 
of  such  evidence  this  court,  on  page  564  of 
165  111.,  page  241  of  46  N.  E.,  said:  "Bnt 
we  do  not  think  the  evidence  objected  to 
had  any  tendency  whatever  to  vary  or 
change  the  intent  of  the  testator  as  declared 
In  the  will.  As  we  understand  the  record, 
the  evidence  was  not  offered  for  that  pur- 
pose. The  object  of  the  evidence  was  to 
place  before  the  court  the  circumstances  at- 
tending the  execution  of  the  will  in  support 
of  and  in  aid  of  the  intention  Of  the  testator 
as  declared  in  the  will,  and  the  court,  in  the 
exercise  of  its  discretion,  had  the  right  to 
hear  such  evidence.  In  the  discussion  of 
this  subject  it  Is  said  in  Schouler  on  Wills 
(section  579):  'But  to  aid  the  context  of  the 
Instrument  by  extrinsic  proof  of  the  circum- 
stances and  situation  of  the  testator  when  it 
was  executed  is  constantly  permitted  at  the 
court's  discretion,  and  this  constitutes  a 
proper — indeed,  often  an  indispensable — mat- 
ter of  inquiry  when  construing  a  will,  for 
whatever  a  will  may  set  forth  on  its  face, 
Its  application  Is  to  persons  and  things  ex- 
ternal, and  hence  is  admitted  evidence,  out- 
side the  instrument,  of  faces  and  circum- 
stances which  have  any  tendency  to  give  ef- 
fect and  operation  to  the  terms  of  the  will, 
such  as  the  names,  descriptions,  and  designa- 
tion of  beneficiaries  named  In  the  will;  the 
relation  they  occupied  to  the  testator ;  -wheth- 
er the  testator  was  married  or  single,  and 
who  were  his  family ;  what  was  the  state  of 
his  property  when  he  made  his  will,  and 
when  he  died;  and  other  like  collateral  cir- 
cumstances. Such  evidence,  being  explana- 
tory and  Incidental,  is  admitted,  not  for  the 
purpose  of  Introducing  new  words  of  a  new 
Intention  into  the  will,  but  so  as  to  give  an 
intelligent  construction  to  the  words  actually 
used,  consistent  with  the  real  state  of  the 
testator's  family  and  property-— In  short,  so 
as  to  enable  the  court  to  stand  In  the  tes- 
tator's place,  and  read  it  in  the  light  of  those 
surroundings  under  which  It  was  written 
and  executed'— citing  Little  v.  Giles,  25  Neb. 
318,  41  N.  W.  186,  and  Doe  v.  Hiscock,  5 
Mees.  &  W.  363."  In  commenting  on  the 
force  of  the  fact  that  the  testator  had  two 
children  living  at  the  time  the  will  was 
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made  which  were  In  no  way  referred  to  or 
mentioned  in  the  will,  this  court,  In  the  same 
case  above  cited,  on  page  567  of  165  111.,  page 
242  of  46  N.  E.,  used  the  following  language: 
"At  the  time  the  will  was  executed  by  the 
testator  he  bad  two  children  then  living; 
one  four  and  the  other  two  years  old.  These 
children  were  excluded  from  taking  any  por- 
tion of  the  testator's  estate  by  the  will.  Is 
it  reasonable  to  believe  that  the  testator 
intended  to  exclude  these  two  Infants  and 
not  at  the  same  time  exclude  another  child 
to  be  born  within  the  next  two  months  after 
the  will  was  executed?  It  seems  plain,  If 
the  testator  had  Intended  to  make  any  dis- 
tinction between  his  children  then  born  or 
unborn,  he  would  have  Inserted  a  provi- 
sion in  his  will  manifesting  that  Intention. 
In  order  to  disinherit  appellant  the  testator 
was  not  required  to  state  the  fact  in  ex- 
press terms  in  the  will.  It  Is  enough  that 
the  intention  appears  from  the  will,  upou 
consideration  of  all  of  Its  provisions." 

The  same  reasoning  applies  with  special 
force  to  the  case  at  bar.  Let  us  look  at  the 
circumstances.  The  testator  had  one  child, 
a  bright,  intelligent,  lovable  son,  three  years 
old,  bearing  his  father's  name,  Creighton, 
and  the  testimony  shows  that  the  testator 
was  devotedly  attached  to  this  boy.  The 
testator  had  retired  from  business  and  spent 
a  large  part  of  his  time  In  the  company  of 
his  son,  Creighton.  He  owned  an  estate  of 
heavily  incumbered  and  unproductive  lands, 
which  required  business  ability  and  expedi- 
tion in  handling  the  same.  The  testator  had 
a  wife  in  whose  business  Judgment  and  abil- 
ity he  had  unlimited  confidence,  and  he  no 
doubt  believed  that  her  maternal  devotion 
to  her  children  could  be  relied  upon  to  pro- 
vide for  them  out  of  what  might  be  saved  of 
the  estate  better  than  the  testator  could  In 
the  embarrassed  and  entangled  condition 
of  affairs  that  surrounded  the  property  at 
the  time  the  will  was  executed.  Surrounded 
by  these  clrcumstancces,  the  testator  made 
his  will,  employing  for  that  purpose  16  words: 
"I  give,  devise  and  bequeath  all  my  property, 
wherever  situated,  to  my  wife,  Jane  Creigh- 
ton Peet."  What  did  the  testator  mean  by 
giving  all  his  property  to  his  wife?  Did  he 
mean  that  if  afterwards  a  child  should  be 
born  such  child  should  have  one-fourth  of 
the  property  and  the  wife  three-fourths,  and 
the  other  child,  Creighton,  none?  In  our 
opinion  he  meant  that  his  wife  should  have 
all  of  the  property,  to  the  exclusion  of  his 
children  then  born  or  to  be  thereafter  bom, 
and  we  are  much  Influenced  in  reaching  this 
conclusion  by  the  circumstances  surrounding 
the  testator  at  the  time  the  will  was  made, 
parol  evidence  of  which,  under  the  authority 
of  the  Hawhe  Case,  is  clearly  admissible  in 
this  state. 

We  freely  concede  that  other  courts  In 
other  jurisdictions  have  reached  an  opposite 
conclusion  with  respect  to  the  admissibility 
of  parol  evidence  under  statutes  bearing 


more  or  less  similarity  to  ours.  Perhaps 
one  of  the  strongest  presentations  of  the 
opposing  view  Is  an  opinion  of  the  United 
States  Circuit  Court  for  the  District  of  Ne- 
braska, rendered  by  Mr.  Justice  Brewer,  in 
the  case  of  Chicago,  Burlington  &  Quincy 
Railroad  Co.  v.  Wasserman,  22  Fed.  872.  In 
that  case  the  learned  Judge  felt  himself  com- 
pelled to  decide  against  what  be  frankly  con- 
fesses was  the  real  intention  of  the  testator, 
because,  under  his  view,  parol  evidence  could 
not  aid  the  difficulty.  A  quotation  from  that 
case  is  here  made  merely  for  the  purpose  of 
showing  that  the  rule  there  applied  defeated 
the  intention  of  the  testator:  "In  this  case 
the  primary  question  I  am  reluctantly  com- 
pelled to  decide  in  favor  of  the  complainant, 
Wasserman.  I  say  reluctantly,  for  when  a 
man,  on  the  eve  of  death,  having  a  child 
five  years  of  age  and  living  with  a  wife  to 
be  delivered  of  a  second  child  within  twenty 
days,  makes  a  will  giving  all  his  property  to 
his  wife,  I  think  the  common  voice  will  say 
that  he  Intended  no  wrong  to  either  the  born 
or  unborn  child,  but  trusted  to  his  wife, 
their  mother,  to  do  Justice  to  each,  and  be- 
lieved that  she,  with  the  property  In  her 
hands,  could  handle  It  more  advantageously 
for  herself  and  children  than  if  interests  in 
It  were  distributed.  As  a  question  of  fact, 
Independent  of  the  statute,  I  have  no  doubt 
that  Mr.  Wasserman  had  no  feeling  either 
against  the  born  or  unborn  child,  but,  having 
implicit  faith  in  his  wife,  meant  that  she 
should  take  the  entire  property,  and  believed 
that  out  of  that  property  and  her  future 
labors  she  would  take  care  of  his  children. 
But  the  legal  difficulty  is  this:  The  statute 
says  it  must  be  apparent  from  the  will  that 
the  testator  intended  that  the  unborn  child 
should  not  be  specially  provided  for.  How 
can  any  intention  as  to  this  child  be  gather- 
ed from  the  will  alone?  It  simply  gives 
everything  to  the  wife,  is  silent  as  to  chil- 
dren. If  I  could  look  beyond  the  will,  my 
conclusion  would  be  instant  and  unhesitat- 
ing." Whatever  weight  this  authority  might 
have  If  this  were  a  case  of  first  impression 
with  this  court,  It  can  have  none  now  in  the 
face  of  our  own  decision  in  the  Hawhe  Case, 
where  the  same  authority  was  pressed  upon 
our  attention,  and  this  court  expressly  re- 
fused to  follow  it.  Tills  court,  on  page  569 
of  165  111.,  page  242  of  46  N.  E.,  of  the  Hawhe 
Case,  speaking  of  the  Wasserman  Case,  said: 
"While  the  facts  in  that  case  are  quite  sim- 
ilar to  the  facts  in  this  case,  and  the  opinion 
delivered  by  the  eminent  Jurist  seems  to 
sustain  appellant's  view  of  the  law,  we  are 
not  inclined  to  follow  It"  In  the  Wasserman 
Case  are  collected  a  number  of  decisions  of 
other  courts  upon  which  appellant  relies;  but, 
If  the  Wasserman  Case  be  rejected  as  not 
good  law  in  this  Jurisdiction,  It  would  seem 
scarcely  necessary  to  examine  In  detail  the 
cases  upon  which  It  rests. 

The  appellant  relies  with  some  apparent 
confidence  upon  Lurie  v.  Radnitzer,  166  Hi. 
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609,  46  N.  E.  1116,  57  Am.  St  Rep.  157,  as 
laying  down  a  different  rule  from  that  an- 
nounced in  the  Hawbe  Case.  We  do  not  re- 
gard these  cases  as  In  conflict  Indeed,  the 
Hawhe  Case  Is  cited  twice  in  the  Radnltzer 
Case  and  relied  on  as  an  authority  in  sup- 
port of  the  conclusion  reached  in  the  latter 
case.  The  cases  are  clearly  distinguishable, 
and  there  is  nothing  said  in  the  later  case 
that  in  any  way  impairs  the  authority  of  the 
former. 

There  Is  nothing  in  the  New  York  statute 
introduced  in  evidence  by  appellant  which, 
considered  as  a  fact  in  connection  with  the 
other  surrounding  circumstances,  will  over- 
come the  proofs  properly  before  the  court 

It  results  from  what  has  been  said  that 
appellant's  second  proposition  cannot  be  sus- 
tained. 

The  decree  of  the  court  below  is  right 
and  the  same  is  affirmed. 
Decree  affirmed. 

OARTWRIGHT,  FARMER,  and  DUNN, 
JJ.  (dissenting).  The  provision  of  the  statute 
is  that  a  child  born  to  any  testator  after  the 
making  of  a  will  shall  not  be  disinherited 
unless  it  shall  appear  by  such  will  that  It 
was  the  intention  of  the  testator  to  disinherit 
such  child.  It  is  not  necessary  that  the  tes- 
tator should  expressly  declare  such  intention, 
but  it  is  sufficient  if  the  will  fairly  mani- 
fests It  In  the  absence  of  latent  ambiguity, 
such  as  the  cases  referred  to  in  the  forego- 
ing opinion,  in  one  of  which  the  testator  had 
two  sons  named  John,  and  in  the  other  made 
a  devise  to  "the  four  boys"  when  he  had 
seven  sons,  the  Intention  is  to  be  gathered 
from  the  will  itself.  Hay  ward  v.  Loper,  147 
111.  41,  35  N.  E.  225.  That  rule  was  stated 
in  Hawhe  v.  Chicago  &  Western  Indiana 
Railroad  Co.,  165  111.  561,  46  N.  E.  240,  as  fol- 
lows: "The  law  Is  well  settled  that  extrinsic 
evidence  cannot  be  resorted  to  to  show  the 
intention  of  the  testator  where  there  is  no 
latent  ambiguity  In  the  will,  but  the  Inten- 
tion is  to  be  determined  from  the  language 
used  by  the  testator  in  the  will  itself."  Evi- 
dence as  to  the  circumstances  surrounding 
a  testator  at  the  time  the  will  is  made  is  prop- 
er, as  an  aid  to  an  intelligent  construction 
of  the  language  used,  by  enabling  the  court 
to  stand  In  the  testator's  place  and  to  read 
the  will  in  the  light  of  those  surrounding  cir- 
cumstances; but  when  that  is  done,  it  must 
appear  by  the  will  that  it  was  the  intention 
of  the  testator  to  disinherit  an  after-born 
child,  if  the  will  is  to  have  that  effect 

The  only  facts  apparent  In  this  case  which 
have  any  bearing  upon  the  question  to  be  de- 
termined are  that  the  testator  had  one  child 
three  years  old,  for  whom  he  made  no  pro- 
vision in  the  will,  and  that  he  had  a  wife, 
to  whom  he  made  a  simple  devise  of  all  bis 
property.  By  the  will  Itself  the  testator  man- 
ifested an  intention  to  give  all  bis  property 
to  his  wife  and  to  give  nothing  to  the  liv- 


ing child;  but,  in  our  opinion,  such  facts  are 
entirely  insufficient  to  justify  the  conclusion 
reached  in  said  opinion  that  It  appears  by  the 
will  that  It  was  the  intention  of  the  testator 
to  disinherit  the  child  born  1%  years  after 
the  execution  of  the  will.  We  do  not  regard 
the  decision  in  the  case  of  Hawhe  v.  Chicago 
&  Western  Indiana  Railroad  Co.,  supra,  ei- 
ther as  conclusive  of  the  question  Involved 
In  this  case,  or  as  fairly  tending  to  sustain 
the  conclusion  reached  here.  In  that  case 
the  will  was  made  on  the  afternoon  preceding 
the  death  of  the  testator.  By  It  he  gave  all 
his  estate  to  his  wife.  He  had  two  children 
when  the  will  was  executed,  and  a  posthu- 
mous child  was  born  about  two  months  after 
the  execution  of  the  will  and  his  death.  He 
made  no  allusion  whatever  to  his  living  chil- 
dren or  to  the  one  which  was  soon  to  be  born, 
and  In  devising  all  his  property  to  bis  wife 
he  used  language  which  the  court  regarded  as 
very  significant  of  an  Intention  that  no  other 
person  than  his  wife  should,  In  any  event 
have  any  portion  of  his  estate.  It  was  said 
that  the  language  used  meant  more  than  a 
simple  devise;  that  language  could  not  have 
been  used  which  would  more  clearly  express 
an  intention  that  the  wife,  and  she  alone, 
should  take  and  hold  the  testator's  estate  to 
the  exclusion  of  all  others;  and  that  if  the 
testator  bad  Inserted  a  clause  in  his  will  that 
no  other  person  should  have  any  portion  of 
his  estate,  such  a  provision  would  have  ex- 
cluded the  two  children  then  born  and  the  one 
thereafter  to  be  born,  and  yet  such  a  pro- 
vision would  not  have  made  the  Intention  of 
the  testator  more  definite  than  the  language 
used.  In  this  case  the  gift  to  the  wife  was  an 
ordinary  and  simple  devise,  and  one  of  the 
controlling  reasons  for  the  decision  in  the 
Hawhe  Case  is  entirely  wanting.  The  only 
other  fact  regarded  as  significant  in  deter- 
mining the  intention  of  the  testator  was  that 
he  had  two  children  living  and  knew  that 
another  child  was  to  be  born  within  the  next 
two  months,  and  he  made  no  mention  of  ei- 
ther. The  living  children  were  excluded  from 
taking  any  portion  of  the  estate,  and  it  was 
not  regarded  as  reasonable  to  believe  that  the 
testator  intended  to  exclude  them  and  not  at 
the  same  time  exclude  the  other  child  soon 
to  be  born.  It  Is  beyond  question  that  the 
testator  there  had  hi  mind  both  his  living 
children  and  the  one  that  would  soon  be  born, 
and  must  have  entertained  an  intention  re- 
specting the  share  which  the  child,  when 
born,  would  take  In  his  estate.  It  was  there- 
fore a  fair  inference  that  he  had  the  same 
intention  as  to  all.  In  this  case  the  child 
was  born  1%  year  after  the  execution  of  the 
will,  and  as  it  had  no  existence  when  the  will 
was  made  the  testator  could  have  had  no 
Intention  respecting  it,  different  from  that 
which  almost  every  testator  might  have  In 
executing  a  will.  Eliminating  from  the 
Hawhe  Case  the  two  facts  above  referred  to, 
and  which  formed  the  basis  of  the  decision, 
and  there  would  be  but  little  left  We  can- 
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not  conceive  that  the  decision  would  have 
been  the  same  In  the  absence  of  such  facts. 

In  the  later  case  of  Lurle  v.  Radnltzer, 
166  111.  609,  46  N.  E.  1116,  57  Am.  St  Rep. 
157,  the  testator  had  a  wife  and  three  chil- 
dren, and  a  posthumous  child  was  born  about 
three  months  after  his  death.  In  his  will 
he  devised  his  entire  estate  to  his  wife  and 
the  three  living  children,  giving  two-fifths  to 
the  wife  and  one-fifth  to  each  of  the  three 
children.  In  the  draft  of  the  will  he  made  a 
devise  to  his  child  as  yet  unborn,  and  In  an- 
other place  made  reference  to  that  child,  but 
before  the  execution  of  the  will  he  erased 
both  the  devise  and  the  reference.  It  was 
held  that,  although  the  testator  gave  his  en- 
tire estate  to  the  wife  and  living  children 
and  erased  the  devise  to  the  unborn  child,  he 
did  not  thereby  manifest  an  Intention  to  dis- 
inherit such  child.  The  decision  was  based 
on  the  ground  that  the  will  contained  no  neg- 
ative expressions  whatever  concerning  the 
unborn  child,  and  the  court  said:  "The  mere 
fact  that  the  testator  knew  that  such  child 
was  likely  to  be  born  to  him,  and  that  he  had 
such  knowledge  when  he  executed  his  will, 
would  not  be  sufficient,  under  the  statute,  to 
deprive  such  child  of  his  share  in  his  father's 
estate."  The  statement  made  in  this  case 
that  the  testator,  no  doubt,  believed  that  the 
maternal  devotion  of  his  wife  to  her  children 
could  be  relied  upon  to  provide  for  them,  Is 
not  In  harmony  with  what  was  there  said  con- 
cerning the  Intention  of  the  testator,  as  fol- 
lows: "Had  It  been  his  intention,  as  contend- 
ed by  appellants,  that  the  provision  In  the 
will  giving  his  wife  two-fifths  of  his  estate 
should  inure  also  to  the  benefit  of  this  child 
if  born  alive,  we  would  expect  to  find  some- 
thing in  the  will  to  indicate  such  Intention." 

We  are  of  the  opinion  that  It  does  not  ap- 
pear by  the  will  in  question  In  this  case  that 
it  was  the  Intention  of  the  testator  to  disin- 
herit the  child  born  1%  years  afterward, 
which  had  no  existence  at  the  time  the  will 
was  made. 


(229  111.  686) 

TETER  et  al.  v.  LARSON  et  al.  JONES,  v. 
SAME   COLBURN  v.  SAME. 
VAN  REETH  v.  SAME.  " 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

Appeal  —  Decision's  Reviewable  —  Amount 
ob  Value  in  Controversy  —  Aggregate 
Claims. 

Where.  In  a  suit  brought  under  Hurd's 
Rev.  St  1905,  c.  32,  8  25.  to  enforce  the  lia- 
bilities of  the  stockholders  of  a  corporation, 
from  a  decree  that  certain  of  them  pay  toward 
the  satisfaction  of  the  liabilities  of  the  corpora- 
tion in  proportion  to  the  amount  of  their  un- 
paid-up  stock,  they  appeal  separately,  and  the 
sum  each  of  the  appealing  stockholders  will  be 
compelled  to  pay  in  any  event,  as  well  as  the 
claims  of  the  creditors  of  the  corporation  who 
are  parties  to  the  appeal  as  against  each  of 
them,  was  less  than  $1,000,  the  Supreme  Court 
has  no  jurisdiction  of  the  appeal ;  no  certificate 
of  importance  having  been  secured  in  the  Ap- 
pellate Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  276-279.] 


Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  J.  W.  Mack,  Judge. 

Bill  by  C.  W.  Larson  and  another  against 
Lucius  Teter  and  others  for  the  appointment 
of  a  receiver  of  a  corporation  of  which  de- 
fendants are  stockholders,  Its  dissolution,  and 
for  other  relief.  From  a  judgment  of  the  Ap- 
pellate Court  affirming  the  decree  of  the  cir- 
cuit court  for  complainants  against  each  of 
the  defendants,  defendants  Lucius  Teter  and 
others  prosecute  separate  appeals.  Dismis- 
sed. 

On  June  23, 1902,  C.  W.  Larson  and  Albert 
Hess,  appellees,  filed  a  bill  In  the  circuit 
court  of  Cook  county  against  the  Continental 
Commercial  Agency,  an  Illinois  corporation, 
and  certain  of  Its  stockholders,  on  behalf 
of  themselves  and  all  other  creditors  of  said 
corporation  who  might  choose  to  join  with 
them,  for  the  appointment  of  a  receiver  for 
said  corporation,  Its  dissolution,  and  for 
other  relief.  The  bill  alleges:  That  the  Con- 
tinental Commercial  Agency  was  organized 
under  the  laws  of  the  state  of  Illinois  with 
a  capital  stock  of  $100,000.  divided  Into  1,000 
shares  of  the  par  value  of  $100  each,  for  the 
purpose  of  conducting  a  general  collection 
agency  business,  with  its  principal  office  at 
Chicago,  111.,  and  that  the  said  corporation, 
from  the  time  of  Its  organization,  continued 
to  conduct  said  business  until  November  1, 
1901,  when  It  became  Insolvent;  that  It  was 
at  that  time  Indebted  to  various  persons  In  a 
sum  of  money  aggregating  many  thousand 
dollars  In  excess  of  its  assets;  that  such  In- 
debtedness now  remains  wholly  unpaid,  and 
said  corporation  has  ceased  to  do  business; 
alleges  that  on  November  9,  1901,  complain- 
ant Larson  obtained  a  judgment  against  said 
corporation  for  the  sum  of  $168  and  costs, 
and  the  same  remains  unpaid;  that  complain- 
ant Hess  on  June  20,  1902,  recovered  a  Judg- 
ment in  the  circuit  court  of  Cook  county 
against  said  corporation  for  the  sum  of 
$1,587.47;  and  that  said  judgment  is  now  In 
full  force  and  effect  and  remains  unsatisfied. 
The  bill  further  alleges:  That  W.  S.  Ivlns 
and  George  W.  Chamberlain  on  September  6, 
1900,  subscribed  for  and  are  now  the  holders 
of  one  share  each  of  the  stock  of  said  cor- 
poration, and  each  of  them  is  still  Indebted  to 
said  corporation  for  the  full  amount  of  his 
subscription  for  the  said  stock.  That  on  the 
same  day  W.  C.  Anderson  subscribed  for  998 
shares  of  the  capital  stock  of  said  corpora- 
tion, and  no  part  of  bis  subscription  for  said 
stock  has  been  paid.  That  on  or  about  Sep- 
tember 6,  1900,  the  board  of  directors  of  said 
corporation  held  a  meeting  at  Its  office  In  the 
city  of  Chicago,  at  which  Anderson  submitted 
the  following  proposition:  "Chicago,  111., 
Sept.  8,  1900.  The  Continental  Commercial 
Agency,  Chicago — Gentlemen:  The  under- 
signed respectfully  represents  that  he  has 
subscribed  for  nine  hundred  and  ninety-eight 
(998)  shares  of  stock  of  the  Continental  Corn- 
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merclal  Agency,  of  the  par  value  of  ninety- 
nine  thousand  eight  hundred  dollars  ($99,800). 
The  undersigned  further  represents  that  he 
has  for  years  made  a  special  study  of  mer- 
cantile and  collecting  agency  business  and 
methods  and  thoroughly  understands  the  most 
Improved  system  now  In  use.  The  under- 
signed agrees  to  impart  his  knowledge  afore- 
said to  the  officers  and  agents  of  said  Con- 
tinental Commercial  Agency,  and  agrees  to 
accept  said  998  shares  of  the  capital  stock 
of  said  Continental  Commercial  Agency,  fully 
paid  and  non-assessable,  In  full  satisfaction 
thereof.  The  undersigned  further  agrees  to 
advance,  in  the  nature  of  a  loan,  such  sums 
of  money,  from  time  to  time,  as  may  be 
necessary  to  properly  finance  said  Continental 
Commercial  Agency  and  place  It  on  a  paying 
basis.  All  of  which  Is  respectfully  submitted. 
W.  C.  Anderson."  That  at  said  meeting  the 
said  board  of  directors  passed  a  resolution 
accepting  the  said  proposition,  and  afterward, 
on  September  15,  1900,  the  said  stock  was  so 
issued  to  said  Anderson.  Alleges  that  An- 
derson had  no  knowledge  to  impart,  and  has 
Imparted  none  of  any  value  to  the  said  cor- 
poration, in  payment  of  said  stock.  That  the 
resolution  passed  on  September  6,  1900,  was 
fraudulent  and  not  based  on  any  good  and 
sufficient  consideration.  That  on  October  11, 
1900,  said  Anderson  transferred,  by  assign- 
ment in  writing,  20  shares  of  the  said  stock 
to  each  of  the  following  named  defendants: 
William  A.  Jones,  Theodore  M.  Luce,  Waldo 
A.  Williams,  Hugh  Montgomery,  Lucius  Teter, 
Edward  Van  Reeth,  Alfred  L.  Fierleln,  and 
Warren  E.  Colburn.  That  said  stock  was 
duly  assigned  and  transferred  on  the  books 
of  said  agency,  and  each  of  the  foregoing  de- 
fendants accepted  the  stock  so  transferred  to 
him.  That  none  of  them  were  bona  fide  pur- 
chasers of  said  stock,  and  no  money  or  other 
valuable  consideration  was  ever  paid  by  either 
of  them  for  the  same.  That  each  of  the 
above-named  persons  who  was  a  subscriber 
to  said  stock  or  who  became  the  owner  of 
said  stock  by  assignment  should  be  compelled 
to  pay  a  receiver  appointed  herein  his  pro 
rata  share  of  the  debts  and  liabilities  of  said 
corporation  after  exhausting  the  assets  of 
said  corporation,  and  If  either  or  any  of  said 
subscribers,  or  their  assignees,  above  named, 
shall  not  have  property  enough  to  pay  their, 
respective  portions  of  said  Indebtedness,  then 
the  remaining  solvent  subscribers  or  as- 
signees should  be  required  to  pay  their  pro 
rata  shares  of  the  amount  necessary  to  sat- 
isfy the  same.  The  bill  makes  the  Contin- 
ental Commercial  Agency  and  the  above- 
named  subscribers  and  assignees  defendants, 
and  prays  for  the  dissolution  and  winding 
up  of  the  affairs  of  the  said  corporation,  for 
the  appointment  of  a  receiver,  and  that  said 
receiver  may  be  directed  to  pay  to  said 
creditors  the  amounts  due  them,  so  far  as  the 
funds  In  his  hands  will  apply;  that  after 
exhausting  the  assets  of  said  corporation 
sach  of  the  above-named  defendants  may 


be  decreed  to  pay  his  pro  rata  share  of  said 
debts  remaining  unpaid,  to  the  extent  of  the 
unpaid  portion  of  stock  so  subscribed  for  or 
assigned  to  him. 

A  number  of  intervening  petitions  were 
filed  by  creditors  who  came  in  as  co-eomplaln- 
ants.  Among  these  was  Harry  Gay,  who  was 
a  stockholder.  Hess,  one  of  the  complain- 
ants, was  also  a  stockholder.  The  demurrers 
of  defendants  to  the  bill  were  overruled. 
Answers  setting  up  various  defenses  were  In- 
terposed by  all  the  appellants  and  by  others, 
and  replications  thereto  were  filed.  The 
cause  was  referred  to  the  master  to  take 
proofs  and  report  his  findings.  The  master 
took  the  proofs  and  found  the  facts  as  to  the 
appellants  to  be  substantially  as  charged  by 
the  bill.  The  master  found  that  appellants 
Teter,  Van  Reeth,  and  Colburn  were  each 
liable  for  unpaid  stock  subscriptions  jointly 
with  W.  C.  Anderson  to  the  extent  of  $2,000, 
and  that  appellant  Jones  was  jointly  liable 
with  said  Anderson  for  stock  subscription  to 
the  amount  of  $2,000,  less  the  sum  of  $711.25, 
being  the  amount  theretofore  paid  by  Jones 
on  judgments  against  him  as  a  stockholder, 
and  recommended  that  a  decree  be  entered  in 
accordance  with  his  findings  and  conclusions, 
requiring  each  of  the  appellants  and  of  cer- 
tain others  to  pay  such  sum  as  would  be  his 
proper  proportion  of  the  sum  necessary  to 
meet  the  total  liabilities  of  the  corporation, 
which  total  liabilities  the  master  fixed  at 
approximately  $8,000.  Objections  filed  to  the 
master's  report  were  overruled  and  refiled 
as  exceptions.  On  July  25,  1905,  the  court 
overruled  the  exceptions  and  entered  a  decree 
substantially  In  accordance  with  the  recom- 
mendations of  the  master.  The  decree  finds, 
among  other  things:  That  an  assessment  of 
8%  per  cent  of  the  par  value  of  their  stock 
should  be  levied  against  all  of  the  stock- 
holders of  the  Continental  Commercial 
Agency  who  were  liable  for  unpaid  stock  sub- 
scriptions to  the  capital  stock  of  said  agency 
and  the  money  paid  to  Henry  W.  Leman,  who 
had  been  appointed  as  the  receiver,  to  be 
applied  by  him  to  the  payment  of  claims  of 
the  various  creditors  and  the  costs  of  this 
proceeding;  that  upon  this  assessment  Lucius 
Teter  and  W.  C  Anderson  are  jointly  liable 
for  $170;  that  W.  C.  Anderson  and  Warren 
E.  Colburn  are  Jointly  liable  for  the  same 
amount;  that  W.  C.  Anderson  and  William 
A.  Jones  are  jointly  liable  for  $103.48,  and 
W.  C.  Anderson  and  Edward  Van  Reeth 
are  jointly  liable  for  $170.  It  was  ordered 
and  decreed  by  separate  decretal  orders  con- 
tained in  the  same  decree  that  each  of  the 
said  persons  pay  to  the  said  receiver  the 
amount  so  assessed  against  each,  respectively, 
and  that  executions  issue,  and  various  other 
amounts  were  decreed  against  various  other 
stockholders.  All  the  sums  so  decreed,  ag- 
gregating approximately  $8,000,  were  to  be 
applied  by  the  receiver  to  the  satisfaction  of 
the  liabilities  of  the  corporation.  The  decree 
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states  that  no  Inquiry  was  made  by  the  court 
as  to  the  solvency  of  any  of  the  defendants, 
and  it  Is  ordered  and  decreed  that  In  the 
event  any  of  the  defendants  against  whom  an 
assessment  has  been  levied  shall  not  have 
property  enough  to  satisfy  their  respective 
portions  of  such  debts,  then  a  supplemental 
assessment  shall  be  ordered  from  time  to 
time,  after  due  notice  to  the  parties  herein, 
in  such  a  manner  that  the  amounts  of  said 
debts  remaining  unpaid  by  reason  of  the  In- 
solvency of  any  of  said  defendants  against 
whom  the  said  first  assessment  is  levied  shall 
be  divided  among  all  the  remaining  solvent 
debtors  in  proportion  to  the  amount  of  stock 
held  by  each.  From  the  decree  appellants 
herein,  and  others,  prayed  separate  appeals 
to  the  Appellate  Court  for  the  First  District 
The  cases  were  consolidated  for  hearing  and 
assigned  to  the  Branch  Court,  and  from  the 
judgment  of  that  court,  affirming  the  decree 
of  the  circuit  court,  Jones,  Van  Reeth,  Col- 
burn,  and  Teter  have  each  prosecuted  a  sepa- 
rate appeal  to  this  court  The  cases  have 
been  consolidated  In  this  court  Several  er- 
rors have  been  assigned. 

William  E.  O'Neill,  Elmer  Allen  Kimball, 
and  James  Frake,  for  appellants.  David  K. 
Tone,  Morse  Ives,  and  J.  L.  Bennett,  tor  ap- 
pellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).   Neither  of  the  appellants  secured  a 
certificate  of  Importance  in  the  Appellate 
Court   The  suit  was  brought  under  section 
25  of  chapter  32,  Hurd's  Rev.  St  1905,  to  en- 
force the  liability  of  stockholders  in  a  corpo- 
ration.  The  decree,  in  so  far  as  it  requires 
payment  by  stockholders,  is,  in  effect,  a  sep- 
arate decree  as  to  each  of  the  appellants — a 
fact  which  they  have  recognized  by  prosecut- 
ing separate  appeals.    The  decree  against 
each  Is  for  less  than  $200.   It  is  true  that 
the  circuit  court  retained  jurisdiction  of  the 
cause  so  that  it  might  if  necessary,  hereafter 
render  a  further  decree  for  the  purpose  of  ob- 
taining from  solvent  defendants  such  sums  of 
money  as  might  hereafter  be  found  necessary 
to  satisfy  the  debts  and  liabilities  of  the  cor- 
poration In  the  event  of  the  receiver  being 
unable,  on  account  of  the  insolvency  of  any 
of  the  defendants,  to  collect  all  the  sums  pay- 
ment of  which  is  required  by  the  present  de- 
cree.   The  decree  expressly  states,  however, 
that  the  court  has  made  no  Inquiry  with  ref- 
erence to  the  solvency  of  any  of  the  defend- 
ants, and  it  does  not  appear  that  either  of  the 
appellants  will  ever  be  called  upon  to  pay  any 
sum  additional  to  that  required  by  the  decree 
appealed  from.   Each  of  the  appellants  con- 
tends that  no  stockholder's  liability  should 
be  enforced  against  him,  which  amounts  to 
saying  that  he  should  pay  no  part  of  the  sum 
which  he  is  required  to  pay  by  the  present 
decree. 

Harry  Gay  and  Albert  Hess  each  purchased 
10  shares  of  stock  from  Anderson,  and  each 
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paid  him  $1,000,  the  par  value  thereof.  In 
actual  cash.  Gay  and  Hess  were  parties  to 
this  suit  and  the  court  found  that  they  were 
not  liable  as  stockholders.  Teter  and  Van 
Reeth  insist  that  the  court  erred  in  so  finding, 
for  the  reason  that  Anderson  had  not  paid  for 
the  stock,  and  for  the  further  reason  that 
Gay  and  Hess  had  notice,  or  should  have  had 
notice,  of  that  fact  If  this  error  was  well 
assigned,  the  only  result  would  be  that  the 
decree  of  the  circuit  court  should  be  modified 
so  that  each  Gay  and  Hess  should  be  required 
to  pay  an  amount  in  each  instance,  less  than 
$100  on  account  of  his  liability  as  a  stock- 
holder, the  effect  of  which,  so  far  as  appel- 
lants are  concerned,  would  be  merely  to  re- 
duce the  decree  against  each  a  few  dollars, 
as  the  total  amount  decreed  against  all  of  the 
defendants  who  were  required  to  pay  was  ap- 
proximately $8,000. 

Appellant  Jones  joins  with  Teter  and  Van 
Reeth  in  the  view  that  Gay  should  have  been 
held  liable,  and  also  urges  that  the  court  erred 
in  holding  that  Hugh  Montgomery  was  not  a 
stockholder.  The  amount  of  stock  which  it 
is  contended  Montgomery  owned  is  $2,000, 
and,  If  he  was  liable  at  all,  the  decree  against 
him  would  have  been  for  a  sum  equal  to  the 
total  amount  which  Teter  and  Van  Reeth  con- 
tended should  have  been  adjudged  against 
Gay  and  Hess.  What  has  already  been  said 
in  reference  to  the  contention  as  to  the  two 
parties  last  mentioned  applies  with  equal 
force  to  the  alleged  error  regarding  Montgom- 
ery's liability. 

Of  the  total  liabilities  of  the  corporation 
as  fixed  by  the  decree,  $2,844.55  was  found 
to  be  due  said  Gay,  and  $1,745.74  was  found 
to  be  due  said  Hess.  Van  Reeth  and  Teter 
contend  that  these  amounts  were  improperly 
allowed.  It  is  to  be  observed  that  neither 
the  corporation,  the  receiver,  nor  any  other 
person  for  the  corporation,  appeals.  The  only 
persons  objecting  to  the  allowance  of  these 
claims  are  two  stockholders.  The  action  of 
the  court  in  decreeing  the  payment  of  money 
for  the  satisfaction  of  these  claims  against 
persons  other  than  these  two  stockholders 
cannot  be  held  erroneous  where  no  complaint 
Is  made  by  such  other  persons.  If  the  point 
made  by  Van  Reeth  and  Teter  in  this  regard 
Is  well  taken,  the  only  result  would  be  to 
reduce  somewhat  the  decrees  against  these 
two  appellants,  and  to  reduce  the  claim  al- 
lowed Hess  and  the  claim  allowed  Gay  less 
than  $1,000  each.  The  decree  as  against  per- 
sons not  complaining  because  said  amounts 
were  awarded  to  Gay  and  Hess  would  not  be 
affected. 

As  to  each  of  the  appellants  the  questions 
are,  merely,  shall  he  pay  the  amount  decreed 
against  him,  which  is  much  less  than  $1,000, 
shall  he  pay  a  smaller  amount  or  shall  he  pay 
nothing  at  all?  Upon  no  theory  can  it  be  held 
that  $1,000  Is  involved  in  the  case  against 
either  appellant  It  follows  that  this  court 
Is  without  Jurisdiction.   Farwell  v.  Becker, 


Digitized  by  Google 


886 


82  NORTHEASTERN  REPORTER, 


(I1L 


120  111.  281,  21  N.  E.  792,  8  L  R.  A.  400,  8 
Am.  St.  Rep.  267;  Aultman  &  Taylor  Oo.  t. 
Weir,  134  111.  137,  24  N.  E.  771. 

Each  of  tbe  appeals  will  be  dismissed. 

Appeals  dismissed. 

(229  111.  612.) 

PATTON  et  al.  t.  PEOPLE  ex  rel.  SWEET. 
(Supreme  Conrt  of  Illinois.    Oct  23,  1907.) 

1.  Drain  a  ob — Statutes  —  Mistake  —  Legis- 
lative Intent— Controlling  Effect. 

The  farm  drainage  act  of  Jane 27. 1885  (Laws 
1885,  n.  106),  was  amended  by  Laws  1895,  pp. 
166.  167.  by  the  addition  of  section  15a,  provid- 
ing for  the  election  of  drainage  commissioners, 
and  prescribing  their  oath,  and  section  15b, 
providing  for  the  appointment  of  a  treasurer 
by  the  commissioners.  Act  June  10,  1897  (Laws 
1897,  p.  207),  purported  to  amend  sections  76 
and  89a  of  the  farm  drainage  act  as  amended  in 
1895.  Obviously  a  mistake  was  made  as  to  the 
number  of  sections  amended  through  the  drafter 
of  the  amendment  referring  to  paragraph  num- 
bers riven  by  Hurd's  Rev.  St.  1895,  to  sections 
2  and  15a  of  the  drainage  act  as  amended  in 
1895.  Act  May  10,  1901  (Laws  1901,  p.  162). 
set  out  tbe  mistake  and  repealed  the  June  10. 
1897,  amendment,  and  the  title  recited  a  purpose 
to  re-enact  section  76,  and  legalize  districts 
organized  under  it,  but  the  body  of  the  act  did 
not  re-enact  tbe  section.  Held  that,  regardless 
of  the  question  whether  section  76  was  amended 
by  the  1897  act,  act  May  11,  1901  (Laws  1901, 
i.  157).  is  not  invalid  on  the  ground  that  section 
6  which  it  purports  to  amend  was  not  in  ex- 
istence, since  the  legislative  intent  expressed  in 
the  1901  acts  to  re-enact  that  section  is  clear, 
and  hence  an  order  creating  a  district  there- 
under entered  December  10,  1904,  is  valid. 

2.  Same. 

Since  the  1897  (Laws  1897.  p.  207)  act 
clearly  attempted  to  amend  section  16a  of  the 
drainage  act  as  amended  in  1885  (Laws  1885,  p. 
106.  as  amended  by  Laws  1895,  pp.  166.  167). 
the  legislative  intent  must  be  given  effect  though 
the  section  was  referred  to  as  section  89a. 
(Hurd's  Rev.  St.  1895,  p.  629.) 
8.  Statutes— Title— Mistake— Effect. 

An  amendatory  act  is  not  invalid  for  in- 
correctly referring  to  the  date  of  approval  of  the 
amended  act  as  June  26.  1885,  where  the  enact- 
ing clause  gives  the  correct  date,  June  27,  1885, 
and  clearly  shows  the  act  amended. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  S  205.] 

Appeal  from  Circuit  Court,  Sangamon 
County;  Robert  B.  Shirley,  Judge. 

Quo  warranto  by  the  people,  on  the  relation 
of  John  B.  Sweet,  against  William  H.  Patton 
and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.   Reversed  and  remanded. 

An  information  In  the  nature  of  a  quo  war- 
ranto was  filed,  on  leave  of  court,  by  the 
state's  attorney  of  Sangamon  county  on  be- 
half of  tbe  people,  upon  the  relation  of  John 
B.  Sweet,  at  the  May  term,  1906,  of  the  San- 
gamon county  circuit  court,  requiring  appel- 
lants to  show  by  what  authority  they  acted 
as  drainage  commissioners  of  Drainage  Dis- 
trict No.  1  of  the  town  of  Dlvernon,  In  said 
county.  Tbe  Information  set  up  that  appel- 
lants were  the  commissioners  of  highways  of 
said  town,  and  on  December  10,  1904,  made 
and  entered  of  record  in  the  clerk's  office  an 
order  creating  a  drainage  district  within  the 
boundaries  of  said  town,  which  they  designat- 


ed as  Drainage  District  No.  1 ;  that  said  or- 
der was  based  solely  upon  authority  sup- 
posed to  be  given  by  section  76  of  the  Mact 
to  provide  for  drainage  for  agricultural  and 
sanitary  purposes  and  to  repeal  certain  acts 
therein  named,"  approved  June  27,  1885 
(Seas.  Laws  1885,  p.  106) ;  that  on  or  before 
the  filing  of  the  petition  for.  said  district 
said  section  76  of  said  act  was  repealed  by 
the  amendatory  act  of  June  10,  1897  (Brad- 
well's  Sess.  Laws  1897,  p.  157;  Laws  1897, 
p.  207).  It  is  further  contended  by  counsel 
that  said  amendatory  act  last  named  was  It- 
self expressly  repealed  by  the  act  of  May 
10,  1901  (Sess.  Laws  1901,  p.  162),  and  that 
the  act  of  May  11,  1901  (Sess.  Laws  1901,  p. 
157),  was  inoperative,  ineffectual,  and  un- 
constitutional because  (a).  Its  title  purported 
to  amend  section  76  of  an  act  approved  June 
26,  1885,  while  its  first  section  amended  sec- 
tion 76  of  an  act  approved  June  27,  1885; 
(b)  it  purported  to  amend  a  section  of  the 
statute  which  had  already  been  repealed,  in 
effect  by  the  above  act  of  June  10, 1897,  and 
had  been  expressly  repealed  by  said  act  of 
May  10,  1901.  The  information  further  al- 
leged that  even  If  said  act  had  not  been  re- 
pealed, as  aforesaid,  still  said  appellants  had 
been  superseded  in  their  office  by  Charles 
Browning,  David  T.  Haire,  and  Henry  C 
Barnes,  who  were  duly  elected  drainage  com- 
missioners for  said  district  on  the  second 
Saturday  of  March,  1906.  Appellants  filed  a 
demurrer  to  this  petition,  setting  up,  among 
other  things,  that  said  section  76  of  said  act 
of  1885,  as  amended  by  said  act  of  May  11, 
1901,  was  in  full  force  and  effect  at  the  time 
of  the  organization  of  said  district;  that 
there  was  no  law  in  force  under  which  an 
election  for  drainage  commissioners  of  said 
Drainage  District  No.  1  could  be  held  on  said 
second  Saturday  of  March,  1906.  On  a  hear- 
ing before  the  court  the  demurrer  to  the  in- 
formation was  overruled,  and  appellants  ex- 
cepted to  the  ruling  and  elected  to  stand  by 
the  demurrer.  The  court  thereupon  held  that 
appellants  had  usurped  and  unlawfully  held 
and  assumed  office  as  such  drainage  commis- 
sioners, and  ordered  and  adjudged  that  they 
be  ousted  therefrom  and  be  absolutely  ex- 
cluded from  exercising,  using,  or  adminis- 
tering the  said  office.  Appellants  excepted  to 
the  order  and  Judgment  and  prayed  an  ap- 
peal to  this  court 

James  M.  Taylor  and  Leslie  J.  Taylor,  for 
appellants.  Connolly  ft  Barnes  (Frank  L 
Hatch,  State's  Atty.,  of  counsel),  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  main  contention  of  appellee  is 
that  the  act  of  May  11,  1901  (Sess.  Laws  190L 
p.  157),  was  not  a  valid  enactment  because  It 
attempted  to  amend  section  76  of  said  farm 
drainage  act  and  at  that  time  there  was  no 
section  76  of  said  act  The  first  amendment 
to  the  farm  drainage  act  of  1885  bearing  on 
the  question  now  under  discussion  was  passed 
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by  the  Legislature  In  1895,  adding  sections 
15a  (which  provided  for  the  election  of  drain- 
age commissioners  and  prescribed  their  oath) 
and  15b  (providing  for  the  appointment  of  a 
treasurer  by  the  drainage  commissioners). 
Bradwell's  Sess.  Laws  1895,  p.  120  (Laws 
1895,  pp.  166,  107).  The  next  amendment 
was  made  June  10,  1897,  and  purported  to 
amend  sections  76  and  89a  of  said  farm 
drainage  act  as  amended  by  the  last  amend- 
ment of  1895.  Bradwell's  Sess.  Laws  1897,  p. 
157  (Laws  1897,  p.  207).  It  is  apparent  from 
the  reading  of  this  amendment,  in  connection 
with  the  act  it  purported  to  amend,  that  a 
mistake  was  made  as  to  the  number  of  the 
sections  amended.  Section  76  as  it  stood  in 
the  act  at  this  time  covered  the  subject  of 
districts  by  user.  The  purported  amend- 
ment of  said  section  76  referred  in  no  way 
to  districts  by  user,  but  to  the  appointment 
of  a  clerk  by  the  drainage'  commissioners. 
•Paragraph  76  of  Hurd's  Statutes  of  1895 
(page  626)  is  section  2  of  the  farm  drainage 
act,  and  refers  to  the  clerk  of  the  drainage 
commissioners,  as  does  this  last  amendment 
of  section  76,  passed  June  10,  1897.  In  said 
farm  drainage  act  there  was  no  such  section 
as  89a,  although  Hurd's  Statutes  of  1895 
(page  629)  headed  section  15a  of  the  amend- 
ment of  1895  as  paragraph  89a.  The  draft- 
er of  this  amendment  clearly  made  a  mistake 
In  referring  to  the  sections  amended;  evi- 
dently having  before  him  Hurd's  Statutes  of 
1895  and  referring  to  the  paragraph  numbers 
given  to  the  section  by  the  annotator,  instead 
of  to  the  sections  of  the  law  itself.  That 
the  Legislature  understood  this  to  be  the  fact 
is  shown  by  the  act  of  May  10,  1901  (Sess. 
Laws  1901,  p.  162),  wherein  the  mistake  is 
set  out  and  said  amendment  of  June  10,  1897, 
Is  repealed,  and  by  the  title  of  which  said 
amendment  it  was  proposed  "to  re-enact  said 
section  76  and  to  legalize  proceedings  had  and 
drainage  districts  organized  under  said  sec- 
tion 76."  In  the  body  of  the  act.  however, 
nothing  is  said  about  re-enacting  section  76. 

Assuming  that  section  76  was  not  re-en- 
acted by  this  amendment  of  May  10,  1901 
(Sess.  Laws  1901,  p.  162),  then  does  it  fol- 
low that  the  act  of  May  11,  1901  (Sess.  Laws 
190],  p.  157),  which  attempted  to  amend  said 
section  76,  is  invalid  because  there  was  no 
section  76  of  said  act  in  existence?  There 
is  some  conflict  of  authority  on  this  question. 
The  precise  point  here  under  discussion,  so 
far  as  we  are  aware,  has  never  been  before 
this  court  for  decision.  A  kindred  question, 
as  to  the  effect  of  a  second  amendment  of 
an  act  which  ignores  a  prior  amendment, 
has  been  considered  by  this  court  in  Louis- 
ville &  Nashville  Railroad  Co.  v,  City  of 
East  St.  Louis,  134  111.  656,  25  N.  E.  962, 
and  Village  of  Melrose  Park  v.  Dunnebecke, 
210  III.  422,  71  N.  E.  431,  and  other  cases 
referred  to  in  these  two  decisions.  In  the 
latter  case  just  cited  there  was  an  attempt 
to  distinguish  It  from  the  earlier  case  of 
Louisville  &  Nashville  Railroad  Co.  v.  City 


of  East  St.  Louis,  supra.  Whatever  conflict 
there  may  be  In  these  two  cases,  we  are  of 
the  opinion  that  the  reasoning  of  the  Melrose 
Park  Case,  supra,  is  more  nearly  In  harmony 
with  the  weight  of  authority  than  Is  the 
earlier  decision  referred  to,  and  supports  ap- 
pellants' position.  The  United  States  Court 
of  Appeals,  in  City  of  Beatrice  v.  Masslieh, 
108  Fed.  743,  47  C.  C.  A.  657,  stated:  "The 
decided  weight  of  authority  and  the  better 
opinion  is  that  an  amendatory  act  is  not  in- 
valid, though  it  purport  to  amend  a  statute 
which  had  previously  been  amended  or  for 
any  reason  been  held  Invalid."  In  1  Lewis' 
Sutherland  on  Statutory  Construction  (2d 
Ed.)  8  233,  the  author  states  that  this  view 
of  the  United  States  Circuit  Court  of  Ap- 
peals "Is  sustained  by  the  decisions."  In 
Jones  v.  Commissioner,  21  Mich.  236,  Judge 
Cooley,  answering  in  the  opinion  the  argu- 
ment that  an  amendatory  act  referring  to  a 
repealed  or  nonexisting  act  must  be  invalid, 
said:  "This  reasoning  seems  to  us  too  re- 
fined for  practical  value.  Under  our  Con. 
stitutlon  the  mode  of  amending  a  section  of 
the  statute  is  by  enacting  that  the  section 
in  question  'shall  read  as  follows.'  The  posi- 
tion of  the  section  in  the  original  statute 
is  not  changed,  and  there  is  no  reason  why 
an  amendment  of  a  subsequent  section  should 
not  be  made  by  reference  to  its  original  num- 
ber In  the  statutes."  The  rule  for  the  guid- 
ance of  courts  is  to  ascertain  the  intention 
of  the  Legislature,  and  not  their  mistakes, 
either  as  to  law  or  fact  1  Lewis'  Suther- 
land on  Statutory  Construction  (2d  Ed.)  § 
233;  Commonwealth  v.  Kenneson,  143  Mass. 
418,  9  N.  E  761.  The  only  question  is :  Has 
the  Legislature  expressed  its  purpose  intel- 
ligibly and  provided  fully  upon  the  subject? 
if  it  has,  then  the  act  Is  valid  and  must  be 
upheld.  People  v.  Canvassers,  143  N.  Y.  84, 
37  N.  E.  649.  See,  also,  to  the  same  effect, 
People  v.  Onahan,  170  111.  449,  48  N.  E.  1003. 
While  said  act  of  May  10,  1901  (Sess.  Laws 
1901,  p.  162),  did  not  provide. In  the  body 
of  the  act  for  the  re-enactment  of  said  sec- 
tion 76,  the  intent  of  the  Legislature  to  re- 
enact  that  section  is  plainly  shown  by  the 
title.  We  said  in  Balrd  v.  Hutchinson,  179 
111.  435,  53  N.  E.  507,  that  the  meaning  of 
the  Legislature  must  be  gathered  from  all 
they  have  said,  as  well  from  that  which  is 
ineffective  as  from  that  which  is  authorized 
by  law ;  and  it  was  there  held  that  the  un- ' 
constitutional  part  of  the  law  might  be  con- 
sidered in  order  to  ascertain  the  intent  of  the 
Legislature  in  another  part  of  the  same  law. 
2  Lewis'  Sutherland  on  Statutory  Construc- 
tion (2d  Ed.)  §  452. 

It  might  well  be  urged  that  the  act  of  June 
10,  1897  (Bradwell's  Sess.  Laws  1897,  p.  157), 
the  subject-matter  of  the  purported  amend- 
ment not  being  germane  to  the  subject-mat- 
ter of  said  original  section  76  and  being  plain- 
ly a  mistake,  as  is  heretofore  shown,  did  not, 
in  fact,  amend  said  section  76  of  said  farm 
drainage  act  of  June  27,  1885.   1  Lewis' 
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Sutherland  on  Statutory  Construction  (2d 
Ed.)  §  241;  2  Lewis'  Sutherland  on  Statutory 
Construction,  5  410,  and  cases  cited;  Otis  v. 
People,  196  111.  542,  63  N.  E.  1053;  School 
Directors  v.  School  Directors,  73  111.  249. 
But,  regardless  of  the  question  as  to  whether 
said  section  76  was  amended  by  said  act  of 
June  10,  1897,  we  are  of  the  opinion  that  the 
Intent  of  the  Legislature  by  said  act  of  May 

10,  1901  (Sess.  Laws  1901,  p.  162),  and  said 
act  of  May  11,  1901  (Sess.  Laws  1901,  p.  157) 
Is  clear  and  unmistakable;  that  under  the 
authorities  heretofore  cited  said  act  of  May 

11,  1901,  was  valid  and  in  full  force  and  ef- 
fect at  the  time  said  order  of  December  10, 
1904,  was  made  and  entered  for  the  creation 
of  said  Drainage  District  No.  1  of  the  said 
town  of  Divernon.  Village  of  Melrose  Park 
v.  Dunnebecke,  supra. 

The  title  of  said  act  of  May  11,  1901,  re- 
fers to  the  original  farm  drainage  act  as  hav- 
ing been  approved  June  26,  1885,  when,  In 
fact,  it  was  approved  June  27,  1885.  The 
enacting  clause  of  the  amendatory  act  of  1901 
gives  the  correct  date,  and  shows  clearly 
what  act  was  amended.  Barnes  v.  Drainage 
Com'rs,  221  111.  627,  77  N.  E.  1124. 

The  question  as  to  whether  appellants  have 
been  superseded  as  drainage  commissioners 
for  said  district  by  the  election  of  others  has 
not  been  discussed  In  appellee's  brief,  but 
we  assume  that  the  argument  in  support  of 
that  contention  Is  that  section  15a  of  said 
amendment  of  June  21, 1895,  is  still  in  force. 
Said  amendment  of  June  10,  1897,  although 
it  attempted  to  amend  section  89a  when 
there  was  no  such  section  in  the  original 
act,  was  clearly  an  attempt  to  amend  sec- 
tion 15a  of  the  act  as  amended  June  21, 
1895.  This  being  the  clear  intention  of  the 
Legislature,  under  the  authorities  we  have 
heretofore  cited  section  89a  of  said  amend- 
ment of  June  10,  1897,  must  be  construed  as 
an  amendment  of  said  section  15a.  Illinois 
Central  Railroad  Co.  v.  People,  143  111.  434, 
33  N.  E.  173;  19  L.  R.  A.  119.  Section  89a 
was  repealed  by  said  act  of  May  10, 1901,  and 
It  necessarily  follows  that  section  15a  Is  not 
In  existence,  and  there  was  no  authority  for 
the  election  of  said  Browning,  Haire,  and 
Barnes  on  said  second  Saturday  of  March, 
1906.  Moreover,  It  is  clear  that  said  act 
of  May  11,  1901,  provided  specifically  for  the 
highway  commissioners  acting  as  drainage 
commissioners,  and  that  the  provisions  of 
said  section  15a  as  to  said  drainage  commis- 
sioners would  be  so  repugnant  to  said  act 
of  May  11,  1901,  that  both  could  not  be  in 
force.  Therefore,  under  the  authorities,  said 
last  named  act  would  be  understood  as  re- 
pealing said  section  15a  even  If  it  had  not 
theretofore  been  repealed.  English  v.  City 
of  Danville,  150  111.  92,  36  N.  E.  994;  Board 
of  Water  Com'rs  v.  People,  137  III.  660,  27 
N.  E.  698. 

The  legality  of  the  organization  of  this 
district  was  raised  In  this  court  by  writ  of 
certiorari  In  the  case  of  Barues  v.  Drainage 


Com'rs,  supra ;  and,  while  the  decision  in  that 
case  may  not  be  res  Judicata  of  the  ques- 
tions here  involved,  as  contended  for  by  ap- 
pellants, it  Is  quite  evident  that  the  points 
we  have  heretofore  discussed  were  raised 
and  considered  in  that  case,  and  the  decision, 
so  far  as  it  has  any  bearing,  tends  strongly 
to  uphold  the  conclusion  heretofore  reached 
herein.  The  last  sentence  of  the  opinion  in 
Barnes  v.  Drainage  Com'rs,  supra,  stated: 
"The  record  shows  that  the  district  was  le- 
gally organized."  See,  also,  People  v.  Mc- 
Donald, 208  111.  638,  70  N.  E.  646. 

What  we  have  already  said  renders  un- 
necessary any  discussion  of  the  other  ques- 
tions raised  in  the  briefs. 

The  judgment  of  the  circuit  court  will  be 
reversed  and  the  cause  remanded,  for  fur- 
ther proceedings  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


(229  111.  554) 

SIMPSON  v.  HANSEL-ELCOCK  FOUNDRY 
CO. 

(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

Master  ano  Servant— Injuries  to  Servant 
—Proximate  Cause. 

In  an  action  for  injuries  to  an  employe,  the 
negligence  of  the  foreman,  if  any,  held  not  the 
proximate  cause  of  the  accident. 

Error  to  Appellate  Court,  First  District, 
on  Appeal  from  Circuit  Court,  Cook  County; 
Thomas  O.  Wlndes,  Judge. 

Action  by  John  Simpson  against  Hansel- 
Elcock  Foundry  Company.  From  a  judgment 
for  plaintiff,  reversed  by  the  Appellate  Court, 
plaintiff  brings  error.  Affirmed. 

J.  A.  Bloomingston,  for  plaintiff  in  error. 
Horton,  Brown  &  Miller,  for  defendant  In  er- 
ror. 

DUNN,  J.  This  was  an  action  on  the  case 
brought  by  plaintiff  in  error  to  recover  dam- 
ages for  a  personal  Injury.  The  plaintiff  re- 
covered a  Judgment,  which  the  Appellate 
Court,  upon  appeal,  reversed  without  remand- 
ing the  cause,  on  the  ground  that  the  court 
should  have  Instructed  the  jury,  as  requested 
by  the  defendant,  to  find  it  not  guilty.  This 
writ  of  error  is  prosecuted  to  reverse  that 
judgment  of  affirmance. 

The  plaintiff  was  a  structural  Iron  setter, 
working  for  the  defendant  in  the  erection  of 
a  building  In  Chicago.  At  the  time  of  his  In- 
Jury  a  column  had  just  been  placed  under 
a  truss  which  supported  the  roof,  and  the 
foreman  wanted  It  taken  down.  The  column 
was  an  eight-inch  I-beam,  16  feet  long,  weigh- 
ing 18  pounds  to  the  foot  The  base  rested 
on  a  concrete  foundation,  and  at  Its  top, 
where  the  truss  rested,  were  certain  lugs,  one 
*;lde  of  which  was  bolted  to  the  head  of  the 
I-beam  and  the  other  extended  at  right 
angles,  to  be  bolted  to  the  truss.  To  take 
down  the  column  from  under  the  truss  It  was 
necessary  to  raise  It  above  the  lower  chord  of 
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tbe  truss.    This  was  done  by  passing  a  line 
around  the  head  of  the  column  and  raising  it 
off  Its  foundation  by  a  hoisting  engine  locat- 
ed about  100  feet  away.   Albert  Hanson  was 
In  charge  of  the  men  doing  the  work  and  gave 
the  signals  to  lower  or  raise  the  column.  In 
case  it  was  necessary  to  hoist  the  load,  pow- 
er was  applied  from  the  engine,  and  in  case 
of  lowering  the  load  tbe  man  at  the  "nigger- 
bead,"  which  is  a  cylinder  at  the  side  of  tbe 
engine  around  which  the  rope  or  line  passes, 
released  the  line,  thus  allowing  the  load  to 
descend.   The  column  had  been  raised  from 
its  foundation  and  suspended  with  its  head 
about  a  foot  above  the  flange  of  the  lower 
chord  of  the  truss.  The  plaintiff  in  error  and 
one  Halverson,  under  the  direction  of  the 
foreman,  took  hold  of  tbe  column  at  tbe 
base  and  pulled  it  out  so  that  it  could  be 
lowered.  As  tbe  column  descended  it  caught 
by  the  lug  on  Its  head  upon  the  flange  of  the 
truss,  thus  allowing  the  line  to  become  slack. 
The  plaintiff  In  error  and  Halverson  con- 
tinued to  pull  the  base  of  tbe  column,  the 
head  slipped  off  the  truss,  and  tbe  column 
dropped  a  short  distance,  striking  the  plain- 
tiff in  error  upon  the  foot    The  negligence 
averred  In  the  declaration  was  that  tbe  fore- 
man 'then  and  there  ordered  and  signaled  the 
hoisting  engineer  to  operate  said  heist,  and 
by  reason  of  his  negligence  In  so  doing,  the 
plaintiff,  who  was  exercising  all  due  care 
and  caution  for  his  own  safety,  was  sudden- 
ly struck  by  the  said  beam  being  lowered  up- 
on him,"  etc. 

Simpson  testified  that  he  heard  the  fore- 
man call  to  the  man  at  the  nigger-head,  "Why 
don't  you  lower  away?"  and  immediately  aft- 
erwards the  column  came  down  on  his  foot 
It  was  very  heavy,  and  it  was  necessary 
for.him  to  apply  all  of  his  strength  to  It  He 
did  not  see  how  or  where  it  caught  and  prac- 
tically all  he  knew  was  that  It  came  down 
on  bis  foot   Halverson  testified  that  the  col- 
umn started  to  descend  and  then  stopped. 
He  could  not  see,  and  did  not  know,  what 
caused  it  to  stop,  but  be  knew  that  it  was 
caught  somewhere.    He  and  Simpson  kept 
pulling  at  the  base  until  it  was  loose.  The 
slack  In  the  rope  permitted  the  beam  to  fall 
about  one  foot.   Hanson,  the  foreman,  testi- 
fied that  he  did  not  notice  right  away  that 
the  column  was  caught  and  It  got  a  little 
more  slack  than  was  necessary.   As  soon  as 
he  saw  it  was  caught  he  gave  a  signal  to 
stop  lowering.  He  gave  no  signal  to  go  ahead 
until  the  column  was  released,  and  it  was  not 
two  seconds  after  it  was  caught  before  the 
signal  to  stop  was  given.   Johnson,  the  nig- 
ger-head  operator,  testified  that  Hanson  gave 
him  the  signal  to  lower  with  his  band.  He 
continued  to  lower  until  tbe  strain  got  off 
tbe  cable.    He  knew  Immediately  that  the 
column  was  caught  and  held  tbe  rope  fast 
until  it  was  released  and  the  slack  in  the 
cable  taken  up,  when  ue  lowered  it  to  the 
ground.    During  the  time  the  column  was 


caught  Hanson  signaled  to  him  to  lower,  but 
he  did  not  obey  the  signal. 

This  is  all  of  the  evidence,  and  It  does  not 
tend  to  prove  that  the  plaintiff  was  injured 
as  a  result  of  the  foreman's  negligence  in 
signaling  the  engineer  to  operate  the  hoist. 
The  fact  that  the  foreman,  after  the  column 
caught  signaled  the  nigger-head  man  to  con- 
tinue to  lower,  does  not  prove  the  charge  In 
the  declaration.  The  signal  was  not  obeyed 
and  did  not  cause  tbe  injury.  Johnson  had 
hold  of  the  rope  and  could  tell  instantly,  by 
the  difference  in  pressure,  when  tbe  column 
caught  He  was  In  a  better  position  to  know 
this  fact  than  the  foreman,  who  was  looking 
at  the  top  of  the  beam.  He  held  the  rope  un- 
til the  column  was  released,  and  the  signal 
had  nothing  to  do  with  the  injury.  The  court 
should  have  given  the  instruction  to  find  the 
defendant  not  guilty,  and  the  Appellate  Court 
committed  no  error  In  so  holding. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


(229  111.  533) 

MALONEY  et  al.  v.  PEOPLE. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Conspiracy— Indictment—  Sufficiency  of 
Allegations. 

Under  Cr.  Code,  §  46  (Hurd's  Rev.  St.  1905, 
c.  38),  providing  that  if  any  two  or  more  per- 
sons conspire  or  agree  together  to  obtain  money 
or  other  property  by  false  pretenses,  or  to  do 
any  illegal  act  injurious  to  the  public  trade, 
health,  morals,  etc.,  they  shall  be  guilty  of  a 
conspiracy,  it  is  not  sufficient  to  charge  merely 
that  the  conspirators'  act  is  illegal,  but  it  is 
necessary  to  set  forth  the  character  of  the  il- 
legal act  as  being  Injurious  to  the  public  trade, 
health,  morals,  etc. 


2.  Same. 

An  indictment  for  conspiracy,  charging  an 
illegal  act  injurious  to  the  public  morals,  and 
then  stating  under  a  videlicet  that  the  conspira- 
tors did  maliciously  threaten  verbally  one  L. 
to  accuse  him  of  the  infamous  crime  against  na- 
ture, with  intent  to  extort  money  from  him,  con- 
trary to  the  statute,  is  not  sufficient  under  Cr. 
Code,  §  46  (Hurd's  Rev.  St.  1905,  c.  38),  which 

Jirovides  that  the  conspirators'  act  must  be  in- 
urious  to  the  public  trade,  health,  morals,  etc., 
since  the  act  stated  under  the  videlicet  is  re- 
pugnant to  the  preceding  matter;  it  being  not 
an  offense  against  public  morals  to  threaten  ver- 
bally to  accuse  one  of  a  crime,  but  an  offense 
against  public  justice. 

8.  Indictment— Videlicet— Repugnancy. 

If  the  statement  laid  under  a  videlicet  is 
material,  and  enters  into  the  substance  of  the 
description  of  the  offense,  and  is  impossible  or 
inconsistent  with  the  premises,  neither  clause 
can  be  rejected  as  surplusage,  and  the  indict- 
ment is  void. 

Error  to  Appellate  Court,  First  District,  on 
Writ  of  Error  to  Criminal  Court  Cook  Coun- 
ty; Lockwood  Honore,  Judge. 

Michael  J.  Maloney  and  others  were  con- 
victed of  conspiracy.  The  Appellate  Court 
affirmed  the  judgment  and  defendants  bring 
error.  Reversed. 
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George  H.  Sugrue  and  S.  F.  Crews,  for 
plaintiffs  in  error.  W.  H.  Stead,  Atty.  Gen., 
and  John  J.  Healy,  State's  Atty.  (Hobart  P. 
Young  and  Roger  Sherman,  of  counsel),  for 
defendant  In  error. 

VICKERS,  J.  Plaintiffs  in  error,  Michael 
J.  Maloney  and  Isaac  Uartman,  together 
with  Harry  S.  Nye  and  Charles  Mitchell,  were 
indicted  by  the  grand  jury  of  Cook  county, 
under  section  46  of  the  Criminal  Code  (Hurd's 
Rev.  St.  1005,  c.  38),  for  conspiracy.  The  in- 
dictment, omitting  the  formal  parts,  charged 
that  the  parties  named,  "unlawfully,  feloni- 
ously, fraudulently,  maliciously,  wrongfully, 
and  wickedly  did  conspire,  combine,  confed- 
erate, and  agree  together  and  with  each  oth- 
er to  do  an  illegal  act  then  and  there  in- 
jurious to  the  public  morals,  to  wit,  to  ma- 
liciously threaten,  verbally,  one  Lawrence 
Erhart  to  accuse  him,  the  said  Lawrence  Er- 
hart,  of  a  crime,  to  wit,  the  infamous  crime 
against  nature,  with  intent  to  extort  money 
from  him,  the  said  Lawrence  Erhart,  con- 
trary to  the  statute,  and  against  the  peace 
and  dignity  of  the  same  people  o*  the  state 
of  Illinois."  A  motion  to  quash  being  over- 
ruled, defendants  were  put  upon  their  trial, 
and  Maloney,  Nye,  and  Hartman  were  found 
guilty.  Motions  for  a  new  trial  and  in  ar- 
rest of  judgment  were  overruled  and  Judg- 
ment was  pronounced  on  the  verdict,  sen- 
tencing Hartman  and  Maloney  to  the  peni- 
tentiary. A  writ  of  error  was  prosecuted  by 
them  to  the  Appellate  Court  for  the  First 
District,  where  the  judgment  of  the  trial 
court  was  affirmed.  The  present  writ  of  er- 
ror has  been  sued  out  to  secure  a  review  of 
the  proceedings  by  this  court. 

The  only  question  seriously  insisted  upon 
by  plaintiffs  in  error  is  that  the  court  erred 
in  overruling  the  motion  to  quash  the  indict- 
ment. Section  46  of  the  Criminal  Code  pro- 
vides: "If  any  two  or  more  persons  con- 
spire or  agree  together  •  •  •  to  obtain 
money  or  other  property  by  false  pretenses, 
or  to  do  any  illegal  act  Injurious  to  the  pub- 
lic trade,  health,  morals,  police,  or  admin- 
istration of  public  Justice,  •  •  •  or  to 
commit  any  felony,  they  shall  be  deemed 
guilty  of  a  conspiracy;  and  every  such  of- 
fender, whether  as  individuals  or  as  the  of- 
ficers of  any  society  or  organization,  and 
every  person  convicted  of  conspiracy  at  com- 
mon law,  shall  be  imprisoned  in  the  peni- 
tentiary not  exceeding  five  years,  or  fined 
not  exceeding  $2,000,  or  both."  It  will  be 
noted  that  plaintiffs  in  error  are  charged  In 
the  Indictment  with  an  illegal  act  Injurious 
to  the  public  morals,  and  the  alleged  illegal 
act  is  described  under  a  videlicet  as  to  "ma- 
liciously threaten,  verbally,  one  Lawrence  Er- 
hart to  accuse  him,  the  said  Lawrence  Er- 
hart, of  a  crime,  to  wit,  the  infamous  crime 
against  nature,  with  intent  to  extort  money 
from  him,  the  said  Lawrence  Erhart,  con- 
trary to  the  statute,"  etc.  Section  47  of  the 
Criminal  Code  recognizes  the  crime  against 
nature  as  infamous,  and  provides  that  it 


shall  subject  the  offender  to  punishment  by 
imprisonment  in  the  penitentiary  for  a  term 
of  not  more  than  ten  years.  Section  93  of 
the  Criminal  Code  provides:  "Whoever,  ei- 
ther verbally  or  by  written  or  printed  com- 
munication, maliciously  threatens  to  accuse 
another  of  a  crime  or  misdemeanor,  •  •  • 
with  Intent  to  extort  money,  •  •  •  shall 
be  lined  in  a  sum  not  exceeding  (500  and  im- 
prisonment not  exceeding  six  months." 

It  is  conceded  by  defendant  in  error  that 
a  conspiracy  formed  for  the  purpose  of  ex- 
torting money,  from  another  by  threatening 
to  accuse  such  other  person  of  a  crime  is 
not  an  illegal  act  contra  bonos  mores,  but 
it  is  Insisted  that  the  phrase,  "injurious  to 
public  morals,"  may  be  rejected  as  surplus- 
age, and  that  the  indictment  would  still  con- 
tain all  of  the  essential  elements  of  a  charge 
of  conspiracy.  We  cannot  assent  to  this 
view.  An  indictment  charging  a  conspiracy 
to  do  an  illegal  act  which  in  its  nature  could 
not  be  injurious  to  public  trade,  health,  mor- 
als, police,  or  the  administration  of  public 
justice,  and  not  to  commit  any  felony,  would 
not  be  a  conspiracy  under  our  statute.  The 
statute  seems  to  be  leveled  at  and  limited  to 
illegal  acts  which  in  their  usual  and  ordi- 
nary tendencies  are  injurious  to  the  public 
trade,  health,  morals,  police,  or  the  admin- 
istration of  public  justice,  and  the  character 
of  the  illegal  act  In  this  regard  enters  Into 
the  definition  and  qualifies  the  illegal  act 
by  limiting  it  to  the  classes  of  illegal  acts 
mentioned  in  the  statute.  If  defendant  in 
error's  position  Is  sustained,  then  any  illegal 
act  which  Is  prohibited  by  the  statute  may 
become,  when  two  or  more  persons  are  charg- 
ed together,  the  subject  of  an  indictment  for 
conspiracy  and  subject  the  offender  to  Im- 
prisonment in  the  penitentiary,  or  a  fine  of 
$2,000,  or  both.  Our  statutes  prohibit  "the 
obstruction  of  a  public  highway,  carrying  con- 
cealed weapons,  killing  game  In  certain  sea- 
sons of  the  year,  and  many  other  things 
that  might  be  mentioned.  Such  acts  are  il- 
legal because  prohibited  by  statute.  The  con- 
viction of  any  such  offenses  is  followed  by  the 
penalties  severally  fixed  thereto  by  the  stat- 
ute, usually  a  fine.  Can  it  be  contended  that 
if  two  or  more  persons  combine  and  agree 
together  to  commit  any  of  these  or  other  like 
offenses  they  may  be  indicted  for  a  conspiracy 
and  Imprisoned  in  the  penitentiary  under  sec- 
tion 46  of  the  Criminal  Code?  Certainly 
not,  unless  it  could  be  said  that  such  Illegal 
act  also  had  the  quality  of  being  "injurious 
to  the  public  trade,  health,  morals,  police,  or 
administration  of  public  Justice." 

Since,  as  we  have  sought  to  show,  it  is 
not  sufficient,  under  section  46,  to  charge 
merely  that  the  act  was  Illegal  to  accomplish 
which  the  alleged  conspiracy  was  formed, 
but  it  Is  necessary  to  set  forth  in  the  indict- 
ment the  particular  character  of  the  illegal 
act  as  being  injurious  to  the  public  trade, 
health,  morals,  police,  or  administration  of 
public  justice,  it  therefore  follows  that  where 


Digitized  by  Google 


Ill) 


MILLER  v.  PEOPLE. 


391 


a  conspiracy  to  do  an  Illegal  act  Injurious 
to  the  public  morals  is  charged,  as  in  tbe  case 
at  bar,  tbe  words  "Injurious  to  tbe  public 
morals,"  being  essential  to  tbe  definition  and 
necessary  to  characterize  the  act  charged, 
cannot  be  rejected  as  surplusage.   The  in- 
dictment in  the  case  before  us  properly  char- 
ges an  illegal  act  "injurious  to  the  public 
morals,"  and  this  is  followed  by  an  aver- 
ment stated  under  a  videlicet  charging  that 
tbe  particular  illegal  act  which  was  then 
and  tbere  Injurious  to  the  public  morals  was 
to  "maliciously  threaten,  verbally,  one  Law- 
rence Erbart  to  accuse  blm    •    •    •   of  the 
infamous  crime  against  nature,  with  intent 
to  extort  money  from  him,   *   *   *  con- 
trary to  the  form  of  the  statute,"  etc.  The 
act  stated  under  the  videlicet  is  repugnant 
to  the  preceding  matter.   To  threaten  ver- 
bally to  accuse  another  of  a  crime  is  not  an 
offonse  contra  bonos  mores,  but  Is  an  offense, 
both  at  common  law  and  under  our  statute, 
against  public  justice,  and  Is  so  classified. 
Under  tbe  head  of  Offenses  Against  Public 
Morals,  Bishop,  in  his  work  on  Criminal 
Law,  mentions  keeping  of  bawdy  houses ;  the 
public  exhibiting  or  publishing  of  obscene 
pictures  and  writings;  the  public  utterance 
of  obscene  words ;  tbe  indecent  and  public  ex- 
posure of  one's  person  or  the  person  of  an- 
other; night  walking;  public  selling  and  buy- 
ing a  wife ;  Immoral  public  shows;  and,  more 
broadly,  every  public  show  and  exhibition 
which  outrages  decency,  shocks  humanity  or 
is  contrary  to  good  morals;  cock  fighting, 
gaming,  and  keeping  of  disorderly  bouses. 
And  as  corrupting  to  public  morals  and  dis- 
turbing to  the  sensibilities  are  such  acts  as 
casting  a  human  dead  body  into  a  river, 
and  other  offenses  against  sepulture.   See  1 
Bishop  on  Crim.  Law,  $  600.   Speaking  of 
acts  calculated  to  corruptly  divert  the  course 
of  justice  In  our  courts,  Bishop,  In  his  work 
on  Criminal  Law  (volume  2,  §  219),  says: 
"A  conspiracy  to  Indict  one  falsely  or  to  pro- 
cure any  process  against  one  for  the  purpose 
of  oppression  or  private  ends,  or  in  any 
way  to  fabricate  or  suppress  testimony  in  a' 
court  of  Justice  or  to  prevent  a  prosecu- 
tion, is  an  indictable  offense."   There  Is  In 
this  Indictment  a  contradiction  and  repug- 
nancy between  the  clause  which  charges  the 
particular  act  committed  and  the  clause 
which  alleges  that  the  act  was  Injurious  to 
the  public  morals.   Neither  of  these  clauses 
can  be  rejected  as  surplusage.   The  rule  on 
this  subject  is  that  if  the  statement  laid 
under  the  videlicet  is  material  and  enters 
Into  the  substance  of  the  description  of  the 
offense,  and  is  impossible  or  inconsistent  with 
the  premises,  then  the  indictment  is  void.  1 
Bishop  on  New  Crim.  Proc  $  406,  and  cases 
there  cited. 

In  our  opinion  the  indictment  In  this  case 
cannot  be  sustained,  and  the  court  erred  In 
overruling  the  motion  to  quash  the  same. 
The  judgment  is  reversed. 
Judgment  reversed. 


MILLER  v.  PEOPLE. 


(229  111.  376) 


(Supreme  Court  of  Illinois.   Oct  23,  1907.) 

1.  Criminal  Law  —  Appeal— Evidence— Ik- 
view. 

As  the  determination  of  the  sufficiency  of 
the  evidence  to  sustain  a  conviction  is  for  the 
jury,  the  Supreme  Court  will  not  interfere  with 
a  conviction  for  want  of  evidence,  unless  it  is 
satisfied  from  a  consideration  of  the  whole  tes- 
timony that  there  is  a  reasonable  doubt  of  ac- 
cused's guilt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  g§  3074-3083.] 

2.  Labcent— Evidence. 

Evidence  of  accused's  guilt  of  the  larceny 
charged  held  not  such  as  to  require  reversal  of 
the  conviction  on  appeal. 

3.  Indictment— Joinder  op  Offenses— Con- 
viction. 

Where  an  indictment  in  three  counts  char- 
ged both  burglary  and  larceny,  the  charges, 
though  joined  in  each  count,  were  independent 
crimes,  and  accused  could  be  convicted  of  either 
without  being  found  guilty  of  the  other. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  526.] 

4.  Larceny — Instructions. 

Where  an  indictment  joined  burglary  and 
larceny  of  a  buggy,  an  instruction  that  if  the 
jury  believed  that  a  "burglary  was  committed 
as  alleged  in  the  indictment,"  and  that  the  buggy 
was  still  in  defendant's  possession  recently  after 
the  commission  of  tbe  offense,  such  fact  not  sat- 
isfactorily accounted  for,  was  prima  facie  evi- 
dence that  he  committed  the  larceny  and  burg- 
lary, etc.,  was  erroneous,  for  failure  to  connect 
the  stealing  of  the  buggy  with  the  "burglary  or 
larceny"  charged  in  the  indictment. 

5.  Same— Recent  Possession. 

Recent  possession  of  stolen  property  is 
prima  facie  evidence  of  guilt,  and  will  warrant 
a  conviction,  unless  attending  circumstances 
or  other  evidence  so  far  overcome  the  presump- 
tion as  to  raise  a  reasonable  doubt  of  accused's 
guilt. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §§  170-178.] 

6.  Criminal  Law  —  Instructions— Assumed 
Facts. 

Where  facts  are>  controverted,  and  the  evi- 
dence is  conflicting,  it  is  error  for  the  court  in 
its  charge  to  assume  certain  facts  to  be  true. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  fig  1754-1764.] 

7.  Lahceny  —  Recent  Possession— Province 
of  Court  and  Jury. 

In  a  prosecution  for  burglary  and  larceny, 
it  was  the  province  of  the  jury  to  pass  on  the 
sufficiency  of  the  evidence  offered  as  an  explana- 
tion of  defendant's  alleged  recent  possession  of 
the  stolen  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  $  181.] 

8.  Criminal  Law  —  Instructions— Assumed 
Facts. 

An  instruction  that  defendant's  possession 
of  a  buggy,  alleged  to  have  been  stolen,  recently 
after  the  commission  of  the  offense,  "unsatis- 
factorily accounted  for,"  was  prima  facie  evi- 
dence that  defendant  committed  the  offense  was 
erroneous,  as  assuming  that  defendant's  explana- 
tion of  his  possession  was  unsatisfactory. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1754-1764.] 

9.  Same  —  Instructions  — Misleading  In- 
structions. 

An  instruction  that  defendant's  possession 
of  a  buggy,  alleged  to  have  been  stolen,  recent- 
ly after  the  commission  of  the  offense,  "un- 
satisfactorily accounted  for,"  was  prima  facie 
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evidence  that  defendant  committed  the  larceny 
and  burglary,  and  such  evidence  "if  any"  wa: 
sufficient  to  warrant  a  conviction,  unless  there 
appeared  from  the  evidence  a  reasonable  doubt 
of  defendant's  guilt,  was  erroneous,  in  that 
the  use  of  the  words  'if  any"  could  only  mislead 
the  jury  as  to  the  amount  of  evidence  sufficient 
to  warrant  a  conviction,  and  induce  their  re- 
liance more  on  the  testimony  of  the  state  as  to 
recent  possession  and  discredit  defendant's  ex- 
planation thereof. 

10.  Larceny— Recent  Possession— Explana- 
tion—Bubden  of  Pboof. 

The  burden  is  on  the  defendant  in  a  prose- 
cution for  larceny  to  satisfactorily  explain  the 
recent  possession  of  stolen  property,  under  the 
rule  that,  if  from  all  the  evidence  there  is  a 
reasonable  doubt  of  guilt,  he  must  be  acquitted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Larceny,  §  129.] 

11.  Criminal  Law— Cbedibility  of  Accused 
— Instructions. 

Where  an  instruction  did  not  seek  to  com- 
pletely discredit  accused's  testimony,  but  sub- 
mitted the  fact  of  its  contradiction  to  the  jury, 
if  he  was  contradicted,  in  connection  with  the 
other  facts  and  circumstances  in  the  record,  and 
instructed  them  to  give  his  testimony  such 
weight  and  credit  as  they  believed  should  be 
given,  it  was  not  objectionable  for  failure  to 
charge  that  to  consider  his  contradictory  state- 
ments the  jury  must  believe  that  he  had  not  only 
willfully  sworn  falsely,  but  that  he  was  contra- 
dicted on  material  points. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §5  1895-1901.] 

12.  Same— Character— Weight. 

While  good  character  of  accused  may  be 
shown  in  every  criminal  trial,  the  weight  to 
which  such  evidence  is  entitled  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  1722.] 

13.  Same— Instructions— Requests  Covered 
by  Other  Instructions. 

An  instruction  that  the  previous  good  char- 
acter of  accused  was  proper  to  be  considered  by 
the  jury  in  connection  with  all  the  other  evi- 
dence justified  the  refusal  of  a  request  to  charge 
that  previous  good  character  of  accused,  if  prov- 
ed, was  entitled  to  great  weight  in  favor  of  his 
innocence,  under  the  rule  that  it  is  not  error 
to  refuse  requested  instructions  substantially 
covered  by  instructions  given. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  S  2011.] 

14.  Larceny— Evidence— Relevancy. 
Where,  in  a  prosecution  for  burglary  and 

larceny  of  a  carriage,  it  was  claimed  that  de- 
fendant stole  the  carriage  and  hauled  it  to  his 
home  hitched  behind  another  vehicle,  evidence 
that  on  the  night  of  the  offense  a  witness  pass- 
ed a  team  drawing  two  carriages,  one  behind  the 
other,  coming  from  the  place  where  the  buggy 
was  taken  toward  defendant's  home,  but  that 
witness  could  not  tell  who  or  how  many  persons 
were  in  the  front  carriage,  was  admissible. 

Error  to  Circuit  Court,  Iroquois  County; 
Frank  L.  Hooper,  Judge. 

William  Miller  was  convicted  of  grand  lar- 
ceny, and  he  brings  error.  Reversed  and  re- 
manded. 

Oscar  H.  Wylle,  Fleming  R.  Moore,  and 
Nellie  B.  Keeslar,  for  plaintiff  In  error.  W. 
H.  Stead,  Atty.  Gen.,  and  John  P.  Pallissard, 
for  the  People. 

CARTER,  J.  Plaintiff  In  error  was  Indict- 
ed for  burglary  and  larceny  by  breaking  and 
entering  the  building  of  one  George  Wilken, 


with  Intent  to  steal,  and  stealing,  a  top  bug- 
gy worth  $85,  the  property  of  Wilken.  He 
was  convicted  of  grand  larceny  at  the  March 
term  of  the  Iroquois  county  circuit  court  and 
sentenced  to  the  penitentiary.  To  review  this 
finding,  he  brings  this  writ  of  error. 

The  testimony  shows  that  on  the  night  of 
May  24,  1906,  the  implement  store  of  George 
Wilken,  in  the  village  of  Danforth,  in  said 
county,  was  entered  and  a  new  rubber  tired 
buggy,  valued  at  about  $85,  was  stolen  there- 
from. The  city  marshal  of  Danforth  testified 
that  he  was  able  the  next  day,  because  of  a 
previous  rain,  to  track  the  buggy  as  far  as  a 
church  about  a  block  and  a  half  south  of 
the  store;  that  there  were  no  horse  tracks 
accompanying  the  buggy  tracks  from  the 
store  to  the  church ;  that  at  the  church  there 
were  tracks  of  steel  tired  buggy  wheels  and 
a  team  of  horses  coming  In  and  the  same 
tracks  leading  out,  followed  by  the  tracks  of 
a  rubbed  tired  buggy;  that  he  examined  the 
hoof  marks  and  found  that  they  were  small, 
and  that  the  right-hand  horse  was  shod  in 
front  and  the  other  horse  unshod;  that  on 
the  Saturday  after  the  buggy  was  taken  he 
measured  the  tracks  made  by  the  horses  of 
plaintiff  in  error,  who  had  driven  to  this 
church  in  Danforth  on  Friday  evening  and 
tied  his  horses  in  the  rear  of  the  church, 
and  that  these  tracks  corresponded  to  those  he 
had  measured  the  day  after  the  burglary, 
and  that  plaintiff  In  error's  right-hand  horse 
was  shod  In  front  and  the  other  horse  was  not 
shod.  The  witness  testified  that  he  measur- 
ed these  tracks  by  means  of  small  sticks, 
which  he  had  destroyed.  Wilken,  the  owner 
of  the  store,  was  away  the  afternoon  previous 
to  the  burglary  and  left  a  mall  carrier,  one 
John  Kennedy,  In  charge.  Kennedy  testified 
that  plaintiff  in  error  was  In  the  store  on  the 
evening  of  May  24th,  about  6  o'clock,  and  in 
the  room  from  which  the  buggy  was  taken; 
that  he  inquired  if  Mr.  Wilken  had  any  twine, 
and  incidentally  mentioned  that  he  had  a 
buggy  in  Watseka  getting  it  painted  and  retir- 
ed and  did  not  need  another.  Plaintiff  In 
error  denies  that  he  was  at  Wilken's  store  on 
that  afternoon  or  evening,  and  that  he  had 
this  talk  with  Kennedy.  Ralph  Melnhardt 
testified  that  on  the  night  of  May  24th,  about  1 
o'clock,  he  drove  past  a  team  and  top  buggy, 
having  another  buggy  tied  behind,  about  a 
mile  and  a  half  south  of  Danforth.  It  waa 
dark,  and  witness  did  not  recognize  the  driv- 
er, the  buggies,  or  the  team.  The  team  and 
buggies  were  going  in  the  direction  of  Mil- 
ler's home,  away  from  Danforth.  In  the 
early  part  of  December  the  plaintiff  in  error 
telephoned  John  Cromenecker,  a  constable 
living  In  Gilman,  and  said  he  understood  be 
had  a  party  desiring  to  purchase  a  buggy. 
Cromenecker  replied  that  he  had,  and,  as  a 
result  of  their  talk,  within  the  next  two  or 
three  days,  Cromenecker,  accompanied  by  one 
Lee,  went  to  the  farm  where  plaintiff  In  error 
lived,  about  four  miles  southeast  of  Dan- 
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forth  and  about  four  miles  east  of  Oilman, 
where  they  were  shown  the  buggy  by  the 
father  of  plaintiff  in  error,  it  then  being  In 
pieces  and  stowed  In  the  loft  or  upper  part  of 
a  corncrib.  Plaintiff  in  error  had  told  his 
father,  If  they  came,  to  show  the  buggy  to 
them.  They  went  to  the  field  where  plaintiff 
in  error  was  at  work,  and,  after  a  short  talk 
concerning  the  buggy,  returned  to  Oilman. 
In  the  afternoon  of  the  same  day,  in  company 
with  George  Wilken  and  two  others,  Cro- 
menecker  went  again  to  Miller's  home.  The 
buggy  was  taken  from  the  loft  of  the  crib 
and  identified  by  Mr.  Wilken  as  the  one  stolen 
from  his  store  on  May  24th.  The  stolen  buggy 
was  rubber  tired,  with  a  black  top  and  red 
running  gear,  and  originally  it  bore  the  name 
plate  of  the  Harper  Baggy  Company,  the 
manufacturers,  but,  when  found  in  the  pos- 
session of  plaintiff  in  error,  it  had  the  plate 
of  the  Eckhart  Carriage  Company  substituted. 
On  each  side  of  the  buggy,  below  the  -seat, 
was  a  painted  rose,  which  had  been  varnished 
or  painted  over,  although  on  a  careful  exam- 
ination the  rose  was  still  visible  under  the 
paint  The  lower  part  of  the  side  seat 
panel  had  been  removed,  some  new  mouldings 
put  on,  a  medallion  taken  off,  and  the  buggy 
changed  in  one  or  two  other  minor  particu- 
lars, all  these  changes  having  evidently  been 
made  after  it  was  stolen.  It  was  testified  to 
that  the  number  was  on  the  inside  of  the  seat 
and  corresponded  to  the  number  in  the  Invoice 
from  the  Harper  Buggy  Company.  The  bug- 
gy was  identified  by  Wilken  and  the  traveling 
salesman  who  sold  it  to  him.  A  salesman  for 
the  Eckhart  company  testified  that  the  vehicle 
was  not  of  their  make ;  that  the  serial  num- 
bers of  the  two  companies  ran  entirely  dif- 
ferent. 

Plaintiff  In  error  testified  that,  In  addition 
to  working  on  his  father's  farm,  he  drove 
over  the  county  selling  stock  food  and  farm 
medicines;  that  about  May  26th,  while  out 
on  that  business,  he  met,  at  a  watering 
trough  near  Onarga,  a  man  who  gave  the 
name  of  Fred  Richards  (describing  him  with 
more  or  less  particularity),  who  was  driving 
a  horse  attached  to  a  new  top  buggy ;  that  he 
again  met  Richards  at  Gllman  on  Decoration 
day,  and  Richards  wished  to  sell  him  a  buggy 
for  $65;  that  he  received  two  postal  cards 
from  the  same  man  about  the  sale  of  the 
buggy,  but  could  not  find  the  cards  after  dili- 
gent search;  that  he  saw  Richards  again  at 
Gllman  about  June  10th,  and  after  some  dick- 
ering finally  loaned  him  $45  on  the  buggy, 
^vith  the  verbal  understanding  that,  If  the 
money  was  not  paid  in  six  weeks,  the  buggy 
should  belong  to  plaintiff  in  error;  that  he 
fastened  the  buggy  back  of  his  own,  and 
drove  it  to  a  barn  which  be  rented  in  Gllman 
for  the  use  of  his  medicine  business,  and 
afterwards,  in  the  latter  part  of  June,  took 
It  to  his  father's  farm.  The  son  of  the  own- 
er of  that  barn  testified  that  he  went  into 
tbe  barn  to  get  some  fruit  Jars,  about  the 


latter  part  of  June  or  1st  of  July,  und  saw 
there  a  buggy  which  corresponded  in  looks 
to  the  one  stolen.  Plaintiff  in  error  testified 
that  be  used  the  buggy  many  times  during 
the  summer  and  fall  with  no  attempt  at  con- 
cealment, driving,  with  a  young  lady  friend, 
in  it  to  church  and  to  various  picnics,  socia- 
bles, and  celebrations;  that  early  in  Decem- 
ber he  took  the  buggy  to  a  farm  sale,  where 
it  was  offered  at  auction,  but  the  bids  were 
so  low  that  he  caused  it  to  be  bid  in  on  his 
own  behalf  and  it  was  taken  back  home,  and, 
In  order  to  get  it  out  of  the  way,  was  put, 
at  his  father's  request,  in  the  loft  where  it 
was  found.  His  father  corroborated  him  in 
this  last  statement,  and  the  proof  Is  clear 
that  he  attempted  to  sell  the  buggy  at  the 
farm  sale  in  question  and  had  it  bid  in.  The 
father,  a  brother,  and  plaintiff  in  error  all 
testified  that  he  was  at  home  during  all  the 
afternoon  and  evening  of  May  24th  and  slept 
there  that  night.  A  friend  of  the  family  also 
testified  that  he  was  at  their  home  during  the 
late  afternoon  and  the  whole  of  that  evening, 
and  plaintiff  in  error  was  there  all  the  time. 
Several  witnesses  testified  that  plaintiff  in 
error  used  the  buggy,  without  any  apparent 
effort  at  concealment,  during  the  summer  and 
fall.  One  witness  testified  that  he  had  rid- 
den in  it  with  him  to  Danforth.  In  the  lo* 
cality  where  plaintiff  In  error  testified  this 
man  Richards  said  he  worked  is  situated 
a  large  canning  factory,  with  a  farm  run  in 
connection  therewith,  employing  over  100 
men.  Several  witnesses  from  that  vicinity 
stated  that  they  did  not  know  any  man  by 
that  name.  The  postman  on  the  rural  route 
testified  that  in  June  he  had  delivered  two 
postal  cards  at  the  Miller  farm,  addressed 
to  Will  Miller,  and  that  one  was  signed 
"Fred  Richards"  and  the  other  "Fred,"  and 
both  were  In  reference  to  the  sale  of  a  buggy. 
On  the  motion  for  new  trial,  plaintiff  in  error 
filed  an  affidavit  which  stated  that  since  the 
trial  he  had  found  two  witnesses  who  were 
living  near  Onarga,  who  would  testify  that 
they  had  met  a  man  answering  to  the  descrip- 
tion of  the  one  in  question,  between  Watseka 
and  Crescent  City,  in  June,  1906;  that  the 
man  gave  his  name  as  Richards;  and  that 
one  of  the  said  witneses  afterwards  saw  him 
at  work  at  the  canning  factory  at  Onarga. 
Witnesses  testified  as  to  the  good  character 
of  plaintiff  in  error,  and  the  state's  attorney 
admitted  on  the  trial  that  such  reputation 
had  always  been  good  prior  to  the  occurrence 
in  question. 

It  is  insisted  that  the  evidence  is  not  suffi- 
cient to  sustain  a  conviction.  The  determina- 
tion of  that  question  is  for  the  Jury,  and  it 
is  only  when  this  court  is  "satisfied,  from 
a  careful  consideration  of  the  whole  testi- 
mony, that  there  is  reasonable  doubt  of  the 
guilt  of  the  accused,  that  it  will  Interfere 
with  the  verdict  of  the  Jury  on  the  ground 
that  the  evidence  does  not  support  the  ver- 
dict"  McCoy  v.  People,  175  HL  224,  51  N. 
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E.  777;  Oilman  v.  People,  178  111.  19,  52  N. 
E.  9C7;  Henry  v.  People,  198  111.  162,  65  N. 
E.  120.  While  we  are  not  prepared  to  say 
that  this  record  would  Justify  this  court  In 
setting  aside  the  verdict  because  of  lack  of 
evidence,  we  think  that  it  is  so  conflicting 
on  many  material  points  that  the  Instructions 
should  have  stated  the  law  applicable  to  the 
facts  with  accuracy.  Swan  v.  People,  98  III. 
610. 

It  is  Insisted  that  Instruction  17  given  for 
the  people  Is  erroneous.  That  Instruction 
reads:  "That  if  you  believe,  from  all  the  evi- 
dence, beyond  a  reasonable  doubt,  that  a 
burglary  was  committed  as  alleged  in  the  in- 
dictment »and  that  the  buggy  introduced  in 
evidence  was  stolen,  and  that  shortly  there- 
after it  was  in  the  possession  of  the  defend- 
ant, then  that  the  possession  of  such  buggy  by 
the  defendant  recently  after  the  commission 
of  the  offense,  unsatisfactorily  accounted  for, 
is  prima  facie  evidence  that  the  defendant 
committed  such  larceny  and  burglary,  and 
srfch  evidence,  If  any,  is  sufficient  to  warrant 
a  conviction  of  the  defendant,  unless  there 
appears,  from  the  facts  and  circumstances  In 
evidence,  a  reasonable  doubt  of  the  defend- 
ant's guilt."  The  Indictment  in  the  first  three 
counts  charged  both  burglary  and  larceny, 
and,  although  those  charges  are  joined  to- 
gether in  one  count,  they  are  independent 
crimes.  A  person  can  be  convicted  of  either 
crime  without  being  found  guilty  of  the  other. 
Lyons  v.  People,  68  111.  271.  Under  the  law, 
plaintiff  in  error  might  be  guilty  of  burglary 
as  charged  In  the  indictment  without  being 
guilty  of  larceny.  The  first  part  of  this  in- 
struction tells  the  jury  as  to  their  finding 
in  case  they  believe,  from  the  evidence,  "that 
a  burglary  was  committed  as  alleged  in  the 
indictment  and  that  the  buggy  introduced  in 
evidence  was  stolen,"  but  does  not  say  stolen 
"as  charged  in  the  indictment."  The  Instruc- 
tion is  so  worded  that  it  does  not  in  any  way 
connect  the  stealing  of  the  buggy  with  the 
burglary  or  larceny  charged  in  the  indictment, 
and  might  have  been  misleading  in  that  re- 
gard. But  it  is  much  more  seriously  defective 
In  other  respects.  By  It  the  jury  are  Instruct- 
ed that  If  the  crime  was  committed,  and  the 
stolen  buggy  was  shortly  thereafter  found  In 
the  possession  of  defendant,  "then  that  the 
possession  of  such  buggy  by  the  defendant  re- 
cently after  the  commission  of  the  offense, 
unsatisfactorily  accounted  for,  is  prima  facie 
evidence  that  the  defendant  committed"  the 
crime.  Under  the  law  of  this  state,  the  re- 
cent possession  of  stolen  property  is  prima 
facie  evidence  of  guilt,  but  the  wording  of, 
this  Instruction  might  have  led  the  jury  to 
believe  that  the  court  assumed  that  the  ex- 
planation of  plaintiff  In  error  as  to  how  he 
came  into  possession  of  this  property  was  un- 
satisfactory. Where  facts  are  controverted 
and  the  evidence  is  conflicting,  it  is  error  for 
the  court,  In  instructing  the  Jury,  to  assume 
certain  facts  to  be  true.  Chambers  v.  People, 


105  111.  409;  Swlgart  v.  Hawley,  140  111.  186, 
29  N.  E.  883;  Cartler  v.  Troy  Lumber  Co.. 
138  111.  533,  28  N.  E.  932,  14  L.  R.  A.  470; 
Chittenden  v.  Evans,  41  111.  251.  It  is  the 
province  of  the  jury,  and  not  of  the  court, 
to  pass  on  the  sufficiency  of  the  evidence  of- 
fered as  a  satisfactory  explanation  of  recent 
possession  of  such  stolen  property.  People 
v.  Walters,  76  Mich.  195,  42  N.  W.  1105; 
State  v.  Kimble,  34  La.  Ann.  392;  Hays  v. 
State,  30  Tex.  App.  472,  17  S.  W.  1063;  1 
McClaln  on  Crim.  Law,  618.  The  instruction 
continues:  "Such  evidence,  if  any,  is  suffi- 
cient to  warrant  a  conviction."  The  words 
"If  any"  have  no  proper  meaning  or  place 
In  the  Instruction  at  this  point,  and  could 
only  have  a  tendency  to  mislead  the  Jury  as 
to  the  amount  of  evidence  sufficient  to  war- 
rant a  conviction.  Fairly  construed,  the  jury 
would  draw  the  conclusion  from  them  that, 
however  slight  the  prima  facie  evidence  as  to 
the  recent  possession  of  the  stolen  property, 
if  there  was  any  such  evidence,  they  would 
be  justified  In  convicting  the  plaintiff  In  er- 
ror thereunder.  The  theory  of  the  state  was 
that  the  plaintiff  in  error  came  Into  posses- 
sion of  the  buggy  the  night  it  was  stolen, 
but  all  the  proof  offered  by  the  state  on  this 
was  circumstantial,  and  plaintiff  In  error  In- 
sists that  much  of  it,  especially  as  to  the 
measuring  of  the  horses'  tracks,  was  very  un- 
reliable. The  only  proof  on  the  part  of  the 
state  that  plaintiff  In  error  was  in  posses- 
sion of  the  buggy  before  the  farm  sale,  early 
In  the  following  December  (outside  of  a  wit- 
ness who  saw  a  buggy,,  claimed  to  be  the  one 
in  question,  the  night  of  the  burglary,  and 
the  witness  who  saw  a  buggy  that  resembled 
It,  about  July,  In  his  mother's  barn,  In  Gil- 
man),  was  the  statement  of  plaintiff  in  error 
himself,  to  the  effect  that  he  first  saw  the 
buggy  a  few  days  after  the  burglary  and  ob- 
tained possession  of  It  by  making  a  loan  on 
June  19,  nearly  a  month  after  It  was  stolen. 
In  considering  the  evidence  as  to  the  exact 
time  and  manner  he  came  into  possession  of 
the  buggy,  these  words  "if  any"  would  natur- 
ally cause  the  jury  to  rely  more  upon  the 
testimony  of  the  state  as  to  such  recent  pos- 
session and  discredit  the  explanation  of  plain- 
tiff in  error. 

Counsel  for  defendant  In  error  cite  In  sup- 
port of  this  instruction  Watts  v.  People,  204 
111.  233,  68  N.  E.  563.  The  wording  of  the 
Instruction  in  that  case  was  entirely  different 
from  the  one  here,  and,  while  the  court  held 
that  It  was  a  correct  statement  as  an  ab- 
stract principle  of  law,  It  also  held,  in  view 
of  the  facts  in  that  case,  that  it  was  error  to 
give  it.  The  people  also  rely  upon  the  case 
of  Williams  v.  People,  196  111.  173,  63  N.  E. 
681.  There,  also,  the  instruction  was  based 
on  facts  very  different  from  those  In  this 
case,  while  Its  wording  was  materially  dif- 
ferent. 

The  decisions  In  the  various  states  are  not 
in  harmony  as  to  the  weight  that  should  be 
given  to  the  recent  possession  of  stolen  prop- 
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arty.  In  this  state  such  recent  possession  Is 
sufficient  to  warrant  conviction  unless  attend- 
ing circumstances  or  other  evidence  so  far 
overcomes  the  presumption  as  to  raise  a  rea- 
sonable doubt  of  the  guilt  of  the  accused. 
Smith  v.  People,  103  111.  82;  1  McClaln  on 
Criminal  Law,  616,  617.  But  this  court  has" 
ruled  many  times  that  the  burden  is  not  upon 
the  accused  to  satisfactorily  explain  the  re- 
cent possession  of  stolen  property;  that  If, 
from  all  the  evidence,  there  is  a  reasonable 
doubt  of  the  guilt  of  the  accused,  he  must  be 
acquitted.  Conkwright  v.  People,  35  111.  204; 
Comfort  v.  People,  54  111.  404;  Hoge  v.  Peo- 
ple, 117  111.  35,  6  N.  E.  796;  Briggs  v.  People, 
219  111.  330,  76  N.  E.  499;  Watts  v.  People, 
supra.  See,  also,  Appleton  v.  People,  171  111. 
473,  49  N.  E.  708;  Wacaser  v.  People,  134  111. 
438,  25  N.  E.  564,  23  Am.  St  Rep.  683;  Al- 
exander v.  People,  96  111.  96.  The  theory  of 
the  state  as  to  the  time  when  the  plaintiff  in 
error  obtained  possession  of  the  buggy  was 
strenuously  denied  by  him,  and  evidence  was 
introduced  In  support  of  this  denial.  Not- 
withstanding Its  last  clause,  this  long  and 
Involved  instruction  may  have  led  the  jury  to 
believe  that  the  accused  was  compelled  by 
law  to  assume  the  burden  of  explaining  sat- 
isfactorily his  possession  of  the  buggy  before 
he  could  be  acquitted.  The  giving  of  this  in- 
struction was  reversible  error. 

Complaint  is  also  made  of  the  eleventh  In- 
struction, given  for  the  people,  touching  upon 
the  credit  that  should  be  given  plaintiff  In 
error's  testimony.  The  first  two-thirds  of 
this  Instruction  is  substantially  the  same  as 
the  first  part  of  the  one  given  on  this  subject 
In  Rider  v.  People,  110  111.  11,  but  instead  of 
concluding,  as  that  Instruction  did,  by  further 
instructing  the  jury  that  If,  after  considering 
all  the  evidence,  they  find  that  the  accused 
has  willfully  and  corruptly  testified  falsely 
to  any  fact  material  to  the  issues,  they  may 
entirely  disregard  his  testimony  except  as 
corroborated  by  other  credible  evidence,  the 
present  instruction  concluded  in  these  words : 
"And  from  that  and  all  other  facts  and  cir- 
cumstances in  evidence  bearing  upon  the 
question  it  Is  for  the  Jury  to  determine  what 
weight  and  credit  should  be  given  his  testi- 
mony." The  argument  is  that  the  instruc- 
tion should  have  stated  that  before  taking 
into  consideration  his  contradictory  state- 
ments the  Jury  must  believe  that  he  has  not 
only  sworn  falsely  willfully,  but  that  he  was 
contradicted  on  material  points.  The  Instruc- 
tion here  In  question  did  not  seek  to  com- 
pletely discredit  the  defendant's  testimony. 
Had  it  done  so,  then  the  qualification  insisted 
upon  should  have  been  Inserted;  but  the  in- 
struction as  worded  left  It  to  the  jury  to 
take  the  fact  of  his  contradiction  into  con- 
sideration, if  he  was  contradicted,  in  connec- 
tion with  all  the  other  facts  and  circum- 
stances in  the  record,  and  then  give  his  testi- 
mony such  weight  and  credit  as  they  believed 
should  be  given  it.  We  think,  under  the  rea- 
soning of  Rider  v.  People,  supra,  HJrschman 


v.  People,  101  111.  568,  Godalr  v.  Ham  Nat 
Bank,  225  111.  572,  80  N.  E.  407,  Jennings  v. 
People,  189  111.  320,  59  N.  E.  515,  and  Chi- 
cago City  Railway  Co.  v.  Ryan,  225  111.  287, 
80  N.  E.  116,  there  was  no  error  in  giving 
this  instruction. 

It  Is  also  urged  that  the  court  erred  in  re- 
fusing to  give  an  instruction  for  the  defend- 
ant which  told  the  jury  that  in  cases  depend- 
ing upon  circumstantial  evidence  alone,  "pre- 
vious good  character  on  the  part  of  the  ac- 
cused, if  proved,  is  entitled  to  great  weight 
In  favor  of  bis  innocence."  The  jury  were 
told  In  other  instructions  that  previous  good 
character  was  proper  to  be  considered  by 
them  in  connection  with  all  the  other  evi- 
dence. Good  character  Is  permitted  to  be 
shown  In  every  criminal  trial,  but  It  is  for 
the  jury  to  give  It  such  weight  as  they  think 
it  entitled  to.  Aneals  v.  People,  134  111.  401, 
25  N.  E.  1022;  People  v.  Garbutt,  17  Mich. 
9,  97  Am.  Dec.  162;  Wharton  on  Crlm.  Evi- 
dence (9th  Ed.)  S  60;  Jupltz  v.  People,  34  111. 
516;  Hirschman  v.  People,  supra;  5  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  p1.  868.  The 
refusal  of  this  instruction  was  not  error. 

Complaint  is  also  made  as  to  the  refus- 
al of  the  third  instruction  asked  by  plain- 
tiff in  error,  which  called  attention  to  the 
fact  that  the  owner  of  the  buggy  had  of- 
fered a  cash  reward,  and  stated  that  If  the 
jury  found,  from  the  evidence,  that  any  wit- 
ness "in  behalf  of  the  prosecution"  had  tes- 
tified with  the  hope  of  this  reward,  they 
should  take  that  fact  Into .  consideration  in 
determining  the  credit  to  be  given  the  testi- 
mony of  such  witness.  Plaintiff  in  error's 
second  instruction  covered  generally  all  the 
points  touching  upon  the  interests  and  mo- 
tives of  the  witnesses  that  he  was  entitled 
to  have  given,  and  there  was  no  error  in  the 
refusal  of  said  instruction.  Hoch  v.  People, 
219  III.  265,  76  N.  E.  356,  109  Am.  St.  Rep. 
327 ;  Mash  v.  People,  220  111.  86,  77  N.  E.  92. 

It  is  further  urged  that  the  court  erred 
in  admitting  the  testimony  of  Ralph  Mein- 
hardt  that  on  the  night  of  the  crime  he  pass- 
ed a  team  drawing  two  carriages — one  be- 
hind the  other — going  from  Danforth,  where 
the  buggy  was  taken,  in  the  direction  of  Mil- 
ler's home;  that  he  could  not  tell  who  or 
how  many  persons  were  In  the  front  carriage. 
In  the  admission  of  circumstantial  evidence 
great  latitude  Is  allowed.  The  jury  should 
have  before  them  every  fact  which  may  en- 
able them  to  come  to  a  satisfactory  conclu- 
sion, and  much  discretion  is  left  to  the  trial 
court  as  to  the  admission  or  exclusion  of  such 
testimony.  3  Ency.  of  Evidence,  110-116,  and 
cases  there  cited.  We  do  not  think  there  was 
error  in  admitting  this  testimony. 

For  the  error  committed  in  giving  said 
seventeenth  Instruction  for  the  people,  as  to 
the  recent  possession  of  stolen  property,  the 
Judgment  will  be  reversed  and  the  cause  re- 
manded to  the  circuit  court 

Reversed  and  remanded. 
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(Ill- 


(224  111.  466) 

VILLAGE  OP  MONTGOMERY  v.  ROBERT- 
SON. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Trial — Taking  Case  from  Jury— Hear- 
ing. 

In  an  action  for  negligence,  where  a  per- 
emptory instruction  for  defendant  is  asked,  the 
testimony  favorable  to  plaintiff  is  to  be  taken 
a  a  true,  and,  if  it  fairly  tends  to  prove  any 
wrong  or  neglect  of  duty  on  the  part  of  the 
defendant  which  caused  the  injury,  the  instruc- 
tion should  be  refused;  otherwise,  it  should  be 
given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Negligence,  §  402;  vol.  37,  Negligence, 


2.  Master  and  Servant— Warning  and  In- 
structing Servants— Obvious  Dangers. 

Whether  a  servant  ever  worked  in  a  gravel 
pit  is  immaterial  on  the  question  of  the  duty  of 
the  master  to  warn  against  the  danger  of  the 
bank  caving  when  gravel  is  shoveled  from  the 
bottom,  since  there  is  no  duty  to  warn  a  serv- 
ant of  dangers  which  are  patent  to  ordinary  in- 
telligence, and  the  tenant  it  presumed  to  know 
the  law  of  gravitation. 

fEd.  Note-T-For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  310-310%.] 

3.  Same— Dutt  to  Pbovide  Sate  Place  fob 
Work  When  Conditions  are  Changing. 

The  general  rule  that  a  master  must  exer- 
cise reasonable  care  to  furnish  a  safe  place  for 
his  servant  to  work  does  not  apply  where  the 
conditions  are  changing  from  time  to  time  in  the 

Srosecution  of  the  work ;  hence  a  master  cannot 
s  held  to  make  a  gravel  pit  safe  for  employes 
all  the  time  where  the  natural  support  of  the 
bank  is  being  constantly  removed,  and  when  the 
changing  conditions  must  be  watched  and  pro- 
vided against  by  the  workmen  themselves. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  179,  209.] 

4.  Same— Act  or  Feixow  Servants  in  Grav- 
el Pit. 

Plaintiff,  a  servant,  who  worked  in  a  gravel 
pit,  asked  the  superintendent  in  regard  to  the 
safety  of  the  place,  and  spoke  of  the  teams  be- 
ing too  near  The  superintendent  inspected  the 
bank  and  assured  him  it  was  safe  to  work  there, 
but  conditions  changed  as  the  work  continued. 
The  bank  caved,  and  plaintiff  was  caught  be- 
tween it  and  the  wagon,  and  injured.  The 
superintendent  had  said  nothing  as  to  how  near 
teams  should  drive,  and  was  not  present  at  the 
time.  Held  that,  if  the  wagon  was  drawn  too 
near  the  bank,  it  was  an  act  of  a  feilow  serv- 
ant, and  the  master  was  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8  491.] 

5.  Same— Negligence  of  Master  as  Cause 
of  Injury. 

In  an  action  by  a  servant  for  personal  in- 
jury received  in  a  gravel  pit,  it  appeared  that 
plaintiff  asked  the  superintendent  as  to  the  safe- 
ty of  the  place  where  they  were  working,  and 
complained  of  the  projecting  reach  on  a  wagon. 
The  superintendent  had  the  top  of  the  bank 
broken  off.  inspected  it,  and  assured  plaintiff 
that  the  place  was  safe.  He  also  directed  that 
the  bank  t>e  kept  broken  down,  and  promised  to 
see  about  the  reach.  The  work  continued,  and 
the  next  day  plaintiff  was  forced  against  the 
wagon  with  the  projecting  reach  by  the  caving 
of  the  side  of  the  pit,  and  was  injured.  Plain- 
tiff did  not  attempt  to  go  around  the  reach,  and 
testified  that  be  did  not  have  time  to  get  to  it. 
Held,  that  a  requested  peremptory  instruction 
for  defendant  should  have  been  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  88  1010-1050.] 


Error  to  Appellate  Court,  Second  District, 
on  Appeal  from  Circuit  Court,  Kane  County; 
Henry  B.  Willis,  Judge. 

Action  by  Robert  Robertson  against  the 
village  of  Montgomery.  From  a  judgment 
for  plaintiff,  defendant  brings  error.  Re- 
versed and  remanded. 

U.  J.  Aldrlch,  Theodore  Worcester,  and 
F.  W.  Hurtsburg,  for  plaintiff  In  error.  W. 
J.  Tyers,  E.  M.  Mognan,  and  Murphy  & 
Alschuler,  for  defendant  In  error. 

CARTWRIGHT,  J.  While  defendant  In 
error  was  In  the  employ  of  plaintiff  In  error 
as  a  laborer,  shoveling  gravel  in  a  gravel  pit. 
his  leg  was  broken  by  the  falling  of  a  gravel 
bank.  He  sued  his  employer  for  resulting 
damages,  and  recovered  a  judgment  In  the 
circuit  court  of  Kane  county,  which  has  been 
affirmed  by  the  Appellate  Court  for  the  Sec- 
ond District 

The  declaration  Is  of  great  length,  contain- 
ing eight  counts,  but  its  charges  may  be  sum- 
marized as  follows:  (1)  That  the  gravel  pit 
was  a  dangerous  place  to  work,  which  was 
known  to  defendant  and  unknown  to  plaintiff; 
(2)  that  defendant  failed  to  perform  Its  duty 
to  take  reasonable  care  to  provide  plaintiff  a 
reasonably  safe  place  to  work;  (3)  that  plain- 
tiff was  directed  by  defendant's  foreman  to 
work  In  a  dangerous  place,  the  danger  being 
known  to  defendant  and  unknown  to  plaintiff; 
(4)  that,  after  discovering  the  danger,  plain- 
tiff reported  It  to  defendant's  foreman,  and 
was  ordered  to  continue  work;  (5)  that  a 
wagon  used  for  hauling  gravel  had  a  reach 
extending  four  feet  to  the  rear,  which  ob- 
structed plaintiffs  retreat  when  the  gravel 
fell,  and  that  plaintiff  complained  to  defend- 
ant's foreman  of  the  condition  of  the  reach, 
and  the  foreman  promised  to  have  the  reach 
removed  or  cut  off,  which  promise  was  not 
fulfilled;  (0)  that  plaintiff  was  Inexperienced 
In  such  work  and  defendant  failed  to  warn 
him  of  the  existing  danger;  (7)  that  defend- 
ant did  not  properly  remove  earth  from  the 
top  of  the  gravel  pit;  (8)  that  the  defendant 
Improperly  placed  the  wagon  which  was  being 
loaded  by  plaintiff  In  an  unsafe  condition 
with  relation  to  the  gravel  pit 

The  evidence  was  to  the  following  effect: 
On  September  8,  1904,  plaintiff,  a  man  of 
mature  years,  was  employed  by  defendant 
and  he  worked  on  the  road  about  three  days. 
After  that  he  went  to  work  shoveling  gravel 
in  a  shallow  gravel  pit  from  September  12th 
to  September  17th.  Afterward  he  worked 
half  a  day  on  the  road,  and  then  went  to 
work  on  Wednesday,  by  the  direction  of  Tom 
Noteman,  superintendent  of  streets  of  defend- 
ant at  the  gravel  pit  where  the  accident  oc- 
curred. It  was  an  old  gravel  pit  where  gravel 
had  been  taken  out  long  ago,  and  it  had 
a  face  of  perhaps  160  to  200  feet  which  was 
practically  straight,  except  at  one  place  where 
there  was  a  curved  section  caused  by  re- 
moving gravel,  which  formed  an  indentation 
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in  the  bank  variously  estimated  at  from  8  to 
15  feet  and  estimated  to  extend  along  the 
bank  somewhere  from  22  to  35  feet   The  de- 
fendant prepared  to  take  out  gravel  at  that 
place  on  Wednesday  and  first  scraped  off  the 
top  soil  with  a  scraper.    Plaintiff  at  first 
helped  to  do  that  work,  and  then  went  down 
into  the  pit  and  shoveled  dirt  and  gravel  on 
wagons.  Three  teams  owned  by  their  drivers 
were  hired  for  hauling  the  gravel,  and  the 
plaintiff  and  a  man  named  De  Witt  were  the 
shovelers.   The  teams  were  driven  Into  the 
pit  from  the  southeast  and  were  turned  at 
the  western  border  of  the  curve,  so  as  to 
place  the  wagons  parallel  with  the  bank  and 
face  towards  the  entrance.    Each  teamster 
assisted  in  loading  his  own  wagon,  and,  after 
scraping  off  the  top,  plaintiff  worked  all  the 
rest  of  the  day, ,  Wednesday,  and  all  day 
Thursday,  shoveling  Into  wagons.  The  super- 
intendent, who  died  before  the  trial,  was  at 
the  pit  on  Wednesday  and  twice  on  Thursday, 
the  last  time  about  2:30  or  3  o'clock  Thur£ 
day  afternoon.    On  Thursday  morning  he 
told  plaintiff  to  take  the  crowbar  and  knock 
off  the  top  of  the  bank  at  the  corner.  Plain- 
tiff did  so,  and  Noteman  then  took  the  crow- 
bar and  knocked  off  the  rest  of  the  bank, 
which  consisted  or  clay  at  the  top  with  a 
layer  of  fine  gravel  beneath  and  heavy  coarse 
gravel  below.    On  direct  examination  the 
plaintiff  testified  that  on  Thursday  he  asked 
Noteman  if  he  thought  it  was  safe  for  a  man 
to  work  In  the  pit,  and  Noteman  asked  what 
was  the  matter;  that  plaintiff  said  It  was 
fine  gravel  and  so  near  the  teams,  and  es- 
pecially that  one  with  the  reach,  and  Note- 
man  said  he  would  see  about  the  reach  and 
plaintiff  should  go  back  to  work;  that  Note- 
man  never  said  whether  It  was  safe  to  work 
there  or  not,  and  that  plaintiff  went  back  to 
work  and  worked  the  balance  of  the  day. 
On  cross-examination  he  testified  that,  when 
he  asked  Noteman  if  It  was  a  safe  place  to 
work,  Noteman  said  It  was,  and  went  up  to 
the  top  of  the  bank  and  looked  at  It  himself; 
that  plaintiff  did  not  believe  the  bank  was 
liable  to  cave  down;  that  he  did  not  dream 
of  any  Injury  at  all;  that  he  asked  Noteman 
to  be  certain  that  It  was  safe;  and  that, 
when  Noteman  looked,  It  was  after  the  bank 
was  broken  off.   As  the  shoveling  advanced 
into  the  bank,  It  was  necessary  to  break  the 
top  down,  and  Noteman  directed  them  to  keep 
the  bank  broken  down  and  to  keep  It  straight. 
The  witnesses  estimated  the  height  of  the 
bank  from  8  or  9  to  12  or  14  feet  Note- 
man,  the  superintendent  of  streets,  was  not 
present  after  his  second  visit  on  Thursday. 
On  Friday  morning,  in  loading  the  second 
wagon,  which  was  the  one  with  the  long 
reach,  the  gravel  bank  fell.   The  bank  com- 
menced to  cave  In  front  of  the  horses  and  the 
teamster  climbed  on  the  wagon  and  took  hold 
of  the  lines.   Plaintiff  testified  that  he  was, 
at  the  center  of  the  wagon  and  ran  for  the 
hind  wheel  and  made  a  grab  for  it  and  the 
gravel  struck  him  and  carried  his  leg  through 


the  spokes  of  the  wheel  and  broke  the  leg. 
He  said  the  bank  was  straight  when  the 
caving  took  place;  that  the  reach  stuck  out 
behind  the  wagon  about  four  feet;  that  the 
dump  boards  extended  back  of  the  wheel 
eight  or  nine  inches  and  the  reach  three  feet 
beyond  them;  that  the  end  of  the  reach  was 
2%  feet  from  the  bank,  and  there  was  a 
space  of  0  or  8  feet  from  the  wagon  to  the 
bank.  He  also  testified  that  when  the  gravel 
started  to  fall,  be  made  for  the  end  of  the 
wagon  to  get  around,  but  the  reach  was  in 
the  way;  that  the  reach  was  about  2  feet 
above  the  ground,  and  not  higher  than  the 
hub  of  the  wheel  upon  which  he  attempted 
to  climb;  and  that  he  did  not  have  time  to 
get  to  1he  reach  that  extended  back  of  the 
wagon.  The  owner  of  the  wagon  testified 
that  the  reach  was  12  feet  long  and  the  dump 
boards  were  of  the  same  length,  and  that  the 
reach  did  not  extend  back  of  the  wagon  more 
than  2  feet  and  4  inches.  The  other  shoveler, 
De  Witt,  got  on  the  other  side  of  the  wagon 
in  some  way,  but  he  was  not  a  witness  and 
the  manner. in  which  be  escaped  was  not  ex- 
plained. The  evidence  for  the  defendant  was 
that  when  the  bank  commenced  to  cave  in 
front  of  the  horses  and  continued  to  cave 
further  back,  some  one  called  to  look  out 
and  they  got  out  of  the  way,  except  the  plain- 
tiff, and  that  he  stood  by  the  wagon,  against 
the  wheel,  with  his  hand  on  the  wheel,  look- 
ing toward  the  bank,  until  the  gravel  struck 
bun.  Plaintiff  testified  that  he  did  not  be- 
lieve the  bank  was  liable  to  cave  when  he 
spoke  to  Noteman,  the  superintendent  but 
that  the  gravel  was  so  fine  and  they  were  so 
near  the  bank  that  he  told  Noteman  they 
ought  to  have  more  room,  and  asked  If  Note- 
man  thought  it  was  safe  to  work  so  near  the 
bank. 

At  the  close  of  the  evidence  the  defendant 
asked  the  court  to  Instruct  the  jury  to  re- 
turn a  verdict  of  not  guilty,  and  tendered  an 
instruction  to  that  effect  which  was  refused, 
and  the  refusal  is  assigned  for  error.  In  con* 
slderlng  that  assignment  the  testimony  favor- 
able to  the  plaintiff  is  to  be  taken  as  true, 
and,  if  such  evidence  fairly  tended  to  prove 
any  wrong  or  neglect  of  duty  on  the  part  of 
the  defendant  which  caused  the  injury,  the 
court  was  right  in  refusing  to  give  the  in- 
struction. On  the  other  hand,  if  the  defend- 
ant was  not  at  fault  In  any  way,  and  did  not 
fall  in  the  performance  of  any  duty  which  it 
owed  to  the  plaintiff,  and  thereby  cause  his 
injury,  it  cannot  be  held  liable  for  the  result- 
ing damages  merely  because  It  employed 
plaintiff  to  work  in  the  pit  however  unfor- 
tunate the  accident  to  plaintiff  may  have 
been.  It  will  at  once  be  seen  that  there  was 
no  evidence  tending  to  prove  that  the  defend- 
ant did  not  properly  remove  the  earth  from 
the  top  of  the  gravel  pit;  nor  that  the  de- 
fendant improperly  placed  the  wagon  In  an 
unsafe  condition  with  relation  to  the  gravel 
pit,  Inasmuch  as  It  neither  directed  nor  con- 
trolled such  location,  which  was  under  the  con- 


Digitized  by  Google 


398 


82  NORTHEASTERN  REPORTER. 


trol  of  the  plaintiff  and  his  fellow  servants, 
who  were  engaged  in  loading  the  wagon;  nor 
that  the  defendant  failed  in  the  performance 
of  any  duty  to  warn  the  plaintiff  of  the  dan- 
gers incident  to  undermining  the  bank  by 
shoveling  gravel  from  the  bottom.  Whether 
a  laborer  has  ever  shoveled  gravel  or  not  is 
wholly  immaterial  on  the  question  of  the  du- 
ty of  a  master  to  explain  dangers  and  warn 
a  servant  against  them.  It  requires  no  ex- 
perience in  a  person  of  ordinary  Intelligence 
to  understand  the  danger  of  shoveling  loose 
gravel  from  the  bottom  of  a  bank.  The  plain- 
tiff could  not  plead  ignorance  of  the  law  o* 
gravitation,  and  if  be  was,  in  fact,  ignorant 
of  the  probable  consequences  of  removing 
gravel  and  depriving  the  upper  soil  of  its  sup- 
port, the  defendant  would  have  no  reason  to 
presume  such  ignorance  or  that  he  needed  In- 
struction on  that  subject.  Any  one  who  hires 
a  laborer  rightfully  presumes  that  he  under- 
stands the  laws  of  nature,  which  operate  with 
uniformity,  and  there  Is  no  duty  to  warn  of 
dangers  which  are  patent  to  ordinary  intel- 
ligence. Chicago  &  Alton  Railway  Co.  v. 
Bell,  209  111.  25,  70  N.  E.  754.  Plaintiff's  tes- 
timony shows  that  be  knew  something  of  the 
danger  from  his  account  of  the  conversation 
with  Noteman. 

There  is  a  general  rule  that;  a  master  must 
exercise  reasonable  care  to  furnish  a  reason- 
ably safe  place  for  his  servant  to  work,  but 
that  rule  Is  subject  to  limitations  and  ex- 
ceptions. One  exception  universally  recogniz- 
ed is  that  the  general  rule  does  not  apply 
where  the  conditions  are  changing  from  time 
to  time  In  the  prosecution  of  the  work.  If 
the  nature  of  the  work  Is  such  as  to  produce 
changes  and  temporary  conditions  in  the 
place  where  the  work  is  performed,  the  rule 
does  not  require  the  master  to  keep  the  place 
reasonably  safe  under  such  changed  condi- 
tions which  the  work  renders  necessary. 
Thompson  on  Negligence,  §  3876.  In  such  a 
case  the  master  does  not  make  or  create  the 
place  or  conditions,  but  they  are  created  by 
the  progress  of  the  work  and  the  workmen 
engaged  in  It.  In  this  case  the  removal  of 
the  gravel  created  the  attendant  dangers, 
and,  while  a  master  might  become  liable  for 
an  injury  on  account  of  some  other  fault  or 
neglect,  he  would  not  be  made  liable  under 
the  rule  here  invoked.  A  master  cannot  be 
held  to  make  a  gravel  pit  safe  for  employes 
from  moment  to  moment,  when  the  natural 
support  of  the  bank  Is  being  constantly  re- 
moved, and  where  the  changing  conditions 
must  be  watched  and  provided  against  by  the 
laborers  themselves. 

It  is  urged,  however,  that  Noteman  assured 
plaintiff  that  the  place  was  safe.  Plaintiff 
testified  that  his  one  thought  when  he  spoke 
to  Noteman  was  that  they  ought  to  have 
more  room  between  the  wagon  and  the  bank, 
which  was  a  matter  entirely  under  their  con- 
trol. If  the  wagon  was  driven  nearer  the 
bank  than  it  ought  to  have  been  at  the  time 
of  the 'accident,  It  was  an  act  of  a  fellow- 


servant,  and  not  of  the  defendant,  whose  su- 
perintendent was  not  even  present  at  the 
time.  If  what  Noteman  said  was  an  assur- 
ance of  safety  at  the  time,  there  was  no 
wrong  in  giving  the  assurance,  since  the  bank 
was  then  entirely  safe,  and  no  accident  oc- 
curred. Such  an  assurance  could  not  con- 
tinue indefinitely  during  the  removal  of  the 
gravel.  When  the  superintendent  was  there 
he  had  the  bank  broken  down,  and  any  as- 
surance he  might  have  given  did  not  continue 
during  subsequent  .changes,  when  a  large 
amount  of  gravel  was  removed  from  the  face 
of  the  bank.  The  only  possible  fault  which 
the  evidence  tended  to  prove  related  to  the 
length  of  the  reach,  and  the  evidence  did  not 
tend  to  prove  that  the  reach  was  the  cause 
of  the  accident  According  to  plaintiffs  tes- 
timony, he  never  could  have  got  around  the 
wagon  if  the  reach  had  not  been  there. 
There  was  a  space  of  2%  feet  between  the 
end  of  the  reach  and  the  bank  at  the  rear  of 
the  wagon,  and  the  reach  was  not  higher 
than  the  hub  of  the  wheel  which  the  plaintiff 
endeavored  to  climb.  But,  if  the  reach  was 
high  enough  to  constitute  an  obstruction,  or 
even  to  delay  the  progress,  of  plaintiff  in  es- 
caping from  the  danger,  it  never  did,  in  fact, 
delay  him  or  obstruct  Mini,  because  he  did 
not  get  there,  and  testified  that  he  did  not 
have  time  to  get  to  the  reach. 

In  each  of  the  cases  upon  which  reliance 
is  placed  to  sustain  this  judgment  there  was 
a  different  ground  of  liability.  In  the  case 
of  Chicago  Anderson  Pressed  Brick  Co.  v. 
Sobkowiak,  148  111.  573,  36  N.  E.  572,  the  fore- 
man ordered  the  servant  into  a  dangerous 
place  against  the  objection  of  the  servant, 
who  was  assured  by  the  foreman  that  the 
bank  was  all  right,  and  the  servant,  although 
fearing  the  danger,  encountered  it  against  his 
will,  In  obedience  to  the  order.  In  this  case 
there  was  no  order  of  the  foreman,  who  was 
not  present  and  had  not  been  after  about  3 
o'clock  the  previous  day.  In  City  of  La  Salle 
v.  Kostka,  190  111.  130,  60  N.  E.  72,  the  serv- 
ant was  not  engaged  In  removing  a  wall  or 
bank,  but  was  ordered  to  work  In  a  ditch 
which  was  unsafe  for  want  of  support  and 
he  had  no  knowledge  of  the  danger  or  defect. 
And  In  Western  Stone  Co.  v.  Muscial,  196 
III.  382,  63  N.  E.  664,  89  Am.  St.  Rep.  325,  the 
servant  was  injured  In  consequence  of  an  or- 
der to  work  in  a  dangerous  place  where  the 
duty  to  look  out  for  the  bank  was  imposed 
upon  others,  and  a  machine  was  provided 
to  strip  the  bank  and  prevent  Its  falling.  In 
Barnett  &  Record  Co.  v.  Schlapka,  208  111. 
426,  70  N.  E.  343,  the  servant  was  not  engag- 
ed in  removing  the  wall  which  fell  upon  him. 
and  the  distinction  was  there  drawn  between 
that  case  and  cases  where  the  safety  of  serv- 
ants necessarily  varies  from  time  to  time  as 
the  work  progresses  and  the  nature  of  the 
work  renders  the  place  dangerous.  In  that 
case  a  servant  was  required  to  work  beside 
a  wall  in  a  tunnel,  and  was  assured  that  the 
wall  in  the  tunnel  was  solid. 


Digitized  by  Google 


III.) 


CHICAGO  4W.tR  CO.  v.  CITY  OP  CHICAGO. 


399 


We  cannot  find  in  the  record  of  this  case 
any  evidence  fairly  tending  to  prove  the 
cause  of  action,  or  whicb,  standing  alone  and 
admitted  to  be  true,  was  sufficient  to  sustain 
the  verdict.  We  conclude  that  the  court  err- 
ed in  refusing  to  give  the  Instruction. 

The  judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  Ij 
remanded  to  the  circuit  court 

Reversed  and  remanded. 


(230  DL  9) 

CHICAGO  &  W.  I.  R.  CO.  v.  CITY  OP  CHI- 
CAGO. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  Municipal  Corporations  —  Public  Im- 
provements —  Preliminary  Proceedings  — 
Description. 

An  estimate  stating  that  it  Includes  labor, 
material,  and  other  expenses,  and  then  setting 
out  only  the  items  of  the  concrete  gutter  on  cin- 
ders, the  combined  curb  and  gutter  on  cinders, 
the  paving  with  its  various  parts,  and  the  ad- 
justment of  sewers,  without  mentioning  the 
grading  done,  is  sufficient  under  the  statute, 
which  requires  the  estimate  to  be  itemized  to 
the  satisfaction  of  the  board  of  local  improve- 
ments, since  putting  the  materials  in  place  must 
have  included  the  necessary  grading. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  $§  793,  794.] 

2.  Same  —  Assessments  for  Benefits  —  An- 

N  ULMENT. 

Where  judgment  by  default  was  had  upon 
the  original  assessment  against  defendant's  prop- 
erty, and  thereafter  the  court,  upon  hearing 
objections  of  other  property  owners,  ordered  the 
assessment  roll  referred  back  to  the  commis- 
sioner with  directions  to  recast  it  on  the  face 
thereof  but  none  as  to  the  manner  of  recasting, 
the  commissioner  had  no  right  to  file  a  new  roll 
increasing  the  assessment  on  defendant's  prop- 
erty, and  under  4  Starr  &  C.  Ann.  St.  1902,  c. 
24,  §§  47,  52.  pp.  179,  182,  which  provides  for 
the  modification,  annulment  or  confirmation  of 
assessments  by  the  court  or  the  commission  un- 
der its  direction,  the  court  had  no  right  to  con- 
firm the  second  assessment,  made  up  in  viola- 
tion of  its  order  and  on  the  judgment  of  the 
commissioner. 

Appeal  from  Cook  County  Court;  W.  H. 
Hinebaugb,  Judge. 

Application  by  the  city  of  Chicago  to  the 
county  court  of  Cook  county  for  the  con- 
firmation of  a  special  assessment  against  the 
property  of  the  Chicago  &  Western  Indiana 
Railroad  Company  for  the  paving  of  Lowe 
avenue.  From  an  order  confirming  the  as- 
sessment defendant  appeals.  Reversed  and 
remanded. 

William  L.  Reed  and  E.  P.  H.  West  (Wil- 
liam J.  Henley,  of  counsel),  for  appellant 
Charles  H.  Mitchell  (James  Hamilton  Lewis, 
of  counsel),  for  appellee. 

DUNN,  J.  Application  was  made  to  the 
county  court  of  Cook  county  for  the  con- 
firmation of  a  special  assessment  against  ap- 
pellant's property  for  the  paving  of  Lowe 
avenue.  To  the  assessment  roll  originally 
filed,  in  which  the  amount  of  the  assessment 
against  appellant's  property  was  $7,371.40, 
appellant  filed  no  objection.  It  was  default- 


ed, and  judgment  entered  against  It  for  the 
amount  assessed.  Afterward  the  court  en- 
tered an  order  referring  the  roll  back  to  the 
commissioner,  with  directions  to  recast  It  on 
the  face  thereof  In  red  Ink,  but  giving  no  di- 
rections as  to  the  manner  in  which  it  should 
be  done.  Some  weeks  later  a  new  roll  was 
filed,  assessing  appellant's  property  $10,456, 
to  which  the  defendant  filed  objections.  It 
also  made  a  motion  to  strike  the  recast  as- 
sessment roll  from  the  files.  This  motion 
was  overruled,  as  well  as  all  of  appellant's 
objections,  and  an  order  was  made  confirm- 
ing the  assessment  against  appellant's  prop- 
erty, from  which  this  appeal  Is  prosecuted. 

It  Is  contended  that  the  estimate  of  the 
cost  of  the  improvement  is  not  sufficient  be- 
cause It  does  not  include  the  grading.  The 
estimate  is  as  follows: 

Granite  concrete  gutters  on  cinders, 
100  lineal  feet  at  45c  $      45  00 

Granite  concrete  combined  curb  and 
gutter  on  cinders,  5,270  lineal  feet 
at  75c   3,952  50 

Re-pressed  vitrified  paving  brick  on 
two  inches  of  sand  and  six  inches 
of  Portland  cement  concrete, 
joints  filled  with  Portland  cement 
grout  surface  dressed  with  one- 
half  inch  of  sand,  8,240  sq.  yards, 
at  $2.75   22,660  00 

Adjustment  of  sewers,  catch-basins 
and  manholes,  and  constructing 
two  new  basins   1,342  50 

Total   $28,000  00 

Appellant  proved  that  the  grade  of  the 
surface  of  Lowe  avenue  was  practically  the 
same  as  that  of  the  pavement  provided  for 
by  the  ordinance,  and  that  the  cost  of  the 
grading  necessary  to  put  the  street  In  condi- 
tion to  receive  the  pavement  would  be  $1,648. 
The  statute  requires  the  estimate  to  be  Item- 
ized to  the  satisfaction  of  the  board  of  local 
improvements,  and  this  court  has  held  that 
It  must  be  Itemized  sufficiently  to  give  the 
owners  of  property  a  general  Idea  of  what 
each  of  the  substantial  component  elements 
of  the  improvement  Is  estimated  to  cost. 
Doran  v.  City  of  Murphysboro,  225  111.  514. 
80  N.  E.  323 ;  Lyman  v.  Town  of  Cicero,  222 
111.  379,  78  N.  E.  830;  City  of  Peoria  v.  Obi, 
209  111.  52,  70  N.  E.  632.  The  estimate  di- 
vides the  Improvement  into  four  substantial 
component  elements:  The  concrete  gutter 
on  cinders,  the  combined  curb  and  gutter  on 
cinders,  the  paving  with  Its  various  parts, 
and  the  adjustment  of  sewers,  etc.  We  do 
not  think  the  grading  constitutes  a  substan- 
tially different  component  part  of  the  Im- 
provement, which  must  be  separately  Itemiz- 
ed. Grading  or  excavation  is  a  part  of  each 
of  the  four  items  of  the  estimate.  No  part 
of  the  material  therein  specified  can  be  ap- 
plied to  this  Improvement  without  the  labor 
of  putting  it  In  place.  The  estimate  Is  pre- 
ceded by  the  statement  that  it  Includes  "la- 
bor, material,  and  all  other  expenses."  It 
must,  therefore,  have  been  based  upon  the 
various  items  of  material  in  place  In  the. 
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completed  work,  and  most  have  included 
the  necessary  grading.  The  estimates  in  the 
cases  of  Ilulbert  v.  City  of  Chicago,  213  III. 
452,  72  N.  E.  1097,  and  Connecticut  Mutual 
Life  Ins.  Co.  v.  City  of  Chicago,  217  III.  352, 
75  N.  E.  3G5,  were  substantially  the  same 
as  the  estimate  in  this  case  and  were  held 
sufficient.  In  City  of  Chicago  v.  Singer,  202 
111.  75,  06  N.  E.  874,  the  estimate  stated  that 
it  Included  "labor,  material,  and  all  other  ex- 
penses attending  the  same."  The  Item  there- 
in of  curbstones  at  60  cents  per  lineal  foot 
was  held  to  Include  the  labor,  material,  and 
all  other  expenses  attendant  upon  putting 
the  stone  in  place  and  filling  back  of  It  with 
earth,  as  required  by  the  ordinance.  We 
regard  the  estimate  as  sufficient. 

An  assessment  roll  was  made  and  return- 
ed, to  which  various  property  owners  other 
than  appellant  filed  objections,  upon  the 
hearing  of  which  the  roll  was  referred  back 
to  the  commissioner,  with  directions  to  re- 
cast the  same  on  the  face  thereof  in  red  ink. 
but  without  determining  the  manner  in 
which  it  should  be  recast  The  commission- 
er, instead  of  recasting  the  roll  on  Its  face, 
returned  an  entire  new  roll.  The  court  over- 
ruled appellant's  motion  to  strike  this  roll 
from  the  files,  and  sustained  appellee's  mo- 
tion that  the  court  adopt  said  recast  assess- 
ment roll,  and  this  action  of  the  court  is  as- 
signed as  error.  By  sections  47  and  52  of 
the  local  improvement  act  (4  Starr  &  C. 
Ann.  St  1902,  pp.  179,  182,  c.  24)  the  court 
is  authorized  to  inquire  into  the  proceeding 
in  a  summary  way ;  to  revise  and  correct  the 
assessment ;  to  change  or  modify  the  distribu- 
tion of  the  total  cost  between  the  public  and 
property  benefited,  and  also  to  change  the 
manner  of  distribution  among  the  parcels 
of  private  property,  so  as  to  produce  a  just 
and  equitable  assessment;  to  modify,  alter, 
change,  annul,  or  confirm  any  assessment 
returned;  and  to  take  all  such  proceedings 
and  make  all  such  orders  as  may  be  neces- 
sary to  make  a  true  and  just  assessment 
of  the  cost  of  such  Improvement  according  to 
the  principles  of  the  act.  It  may,  if  neces- 
sary to  make  a  just  and  equitable  assessment, 
annul  the  whole  assessment  The  assessment 
is  to  be  made  In  the  first  place  by  the  super- 
intendent of  special  assessments.  The  court 
has  no  power  to  make  an  original  assessment. 
After  the  roll  has  been  returned  to  the 
court  the  superintendent  of  special  assess- 
ments has  no  power  to  change  an  assessment 
except  upon  the  order  of  the  court.  Power 
over  the  assessment  is  then  vested  in  the 
court  Its  power  is  judicial,  and  not  arbi- 
trary. The  court  may  modify,  alter,  or 
change,  the  assessment  in  such  manner  as  It 
deems  right  and  render  judgment  according- 
ly. The  court  has  the  power  to  make  the 
corrections  or  changes,  or  to  determine,  In 
general,  the  manner  In  which  the  changes 
shall  be  made,  and  refer  the  assessment  roll 
to  the  superintendent  of  special  assessments 
for  revision  and  correction.    If  the  court 


does  refer  the  roll  to  the  superintendent  of 
special  assessments,  it  must  determine.  In 
general,  the  manner  In  which  the  corrections 
or  changes  shall  be  made;  and,  since  the 
action  of  a  court  can  only  be  shown  by  its 
record,  the  determination  of  the  manner  In 
which  the  changes  shall  be  made  must  be 
incorporated  in  the  record,  otherwise  neither 
the  superintendent  of  special  assessments  nor 
the  owners  of  property  have  any  means  of 
knowing  what  changes  are  required  to  be 
made.  The  property  owner  has  no  means  of 
limiting  the  changes  to  those  directed  by  the 
court,  for  he  has  no  means  of  showing  what 
they  were.  Nor  has  the  court  any  means  of 
knowing,  If  another  judge  than  the  one  who 
made  the  order  happens  to  be  presiding.  The 
changes  are  to  be  made  in  accordance  with 
the  manner  which  the  court  may  have  de- 
termined. The  court  has  no  authority  to  re- 
fer the  roll  back  to  the  superintendent  to 
make  a  new  assessment  according  to  his  dis- 
cretion. It  has  no  authority  to  direct  the 
roll  to  be  recast  by  the  superintendent  in  the 
exercise  of  his  own  judgment  The  court 
may  direct  such  changes  to  be  made  as  it 
may  see  fit  in  its  judgment  and  discretion, 
and  the  superintendent  may  make  such 
changes  under  the  order  of  the  court;  but  he 
can  make  no  others.  He  can  make  no  chang- 
es on  his  own  judgment.  If  the  court  di- 
rects the  assessment  to  be  recast  it  must  de- 
termine, in  general,  the  manner  in  which  it 
must  be  done.  In  this  case  a  new  assessment 
roll  was  returned,  showing  a  reduced  assess- 
ment on  a  very  large  number  of  property 
owners  and  a  very  much  increased  assess- 
ment on  appellant's  property.  Whether  this 
was  in  accordance  with  the  manner  determin- 
ed, in  general,  by  the  court  cannot  be  known. 
In  fact,  the  court  did  not  determine  the  man- 
ner; for  its  record  falls  to  show  that  it  did. 
The  superintendent  of  special  assessments 
had  no  right  to  make  this  additional  assess- 
ment on  appellant's  property,  except  in  ac- 
cordance with  the  order  of  the  court,  and 
the  record  shows  no  such  order. 

Since  the  case  of  Scheinick  v.  City  of  Chi- 
cago, 151  111.  336,  37  N.  E.  888,  in  which  It 
was  said  that  it  must  be  presumed  that  the 
court  acted,  in  ordering  the  recasting  of  the 
assessment,  within  the  power  conferred,  sec- 
tion 33  of  the  local  improvement  act  there 
referred  to  has  been  replaced  by  section  47 
of  the  act  now  in  force,  which  requires  the 
court  in  referring  the  assessment  roll  to  the 
superintendent  of  assessments  for  correction, 
to  determine  the  manner  In  which  the  assess- 
ments shall  be  made.  The  court  had  no  right 
to  adopt  the  second  assessment  roll.  The 
court  has  no  right  to  make  an  original  as- 
sessment. Upon  a  hearing  it  may,  for  suf- 
ficient cause  shown,  change  an  assessment; 
but  It  cannot  do  so  arbitrarily.  The  original 
assessment  roll  had  been  returned.  Appel- 
lant had  made  no  objection,  and  had  been  de- 
faulted. The  court  had  no  right  to  say  it 
would  arbitrarily  raise  the  assessment  $3,000, 
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and  require  appellant  to  defend  against  that, 
Instead  of  the  one  actually  made  against  Its 
property.  This  assessment  roll  was  made 
without  any  authority  of  law. 

The  court  should  have  sustained  appel- 
lant's motion  to  strike  the  second  assessment 
roll  from  the  flies.  For  Its  error  In  not  do- 
ing so  the  judgment  of  confirmation  Is  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 

(228  in.  48L) 

CHICAGO  UNION  TRACTION  CO.  it  aL  f . 
ROBERTS. 
(Snpreme  Court  of  Illinois.  Oct.  23.  1007.) 

L  Carriers  —  Injuries  to  Passenger  —  Ac- 
tion—Pleading— Variance. 

In  a  personal  Injury  action  against  a  street 
railway  company,  evidence  that  the  car  jerked, 
and  threw  plaintiff  against  the  seat  and  out.  and 
that  he  strnck  something  on  the  way  to  the 
ground,  he  thought  the  upright  post  of  the  end 
of  the  seat,  was  no  variance  from  the  declara- 
tion's allegation  that  he  was  thrown  against  the 
seats  and  other  parts  of  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9.  Carriers,  f  1281.] 

2.  Evidence — Expert  Opinions — Ground  ot 
Admission. 

Expert  witnesses  may  not  be  called  upon  to 
decide  questions  of  fact;  their  opinions  being  ad- 
mitted to  enable  juries  to  draw  inferences  which 
their  want  of  knowledge  would  otherwise  pre- 
vent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  f  2308.1 
8.  Same— Medical  Opinions. 

Where,  in  a  personal  injury  action,  there 
waa  an  issue  whether  plaintiff's  condition  was 
due  to  traumatism  or  other  causes,  a  hypotheti- 
cal question  asked  a  physician,  assuming  that 
plaintiff  was  healthy  and  normal  before  the  ac- 
cident, that  he  received  the  injuries  the  physi- 
cian saw,  and  that  be  was  in  the  condition  the 
physician  saw  from  that  time  on.  and  asking  for 
an  opinion  as  to  whether  plaintiff's  present  con- 
dition was  due  to  traumatism  or  other  causes, 
was  not  objectionable  as  invading  the  jury's 
province. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  -Evidence,  |  2808.] 

4.  Sake— Form  or  Answer. 

Where,  in  a  personal  injury  action,  there 
was  an  issue  whether  plaintiff's  condition  was 
dne  to  traumatism,  or  other  causes,  it  was  im- 
material whether  an  expert  testified  that  the  in- 
jury caused  the  condition,  or  that  it  might  have 
caused  it,  since  in  any  event  the  testimony  was 
merely  an  opinion ;  it  remaining  for  the  jury  to 
determine  the  fact. 

5.  Same— Basis. 

An  expert  witness  may  answer  a  hypotheti- 
cal question  partly  based  upon  testimony  he  has 
heard. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  ||  2366,  2367.] 

6.  Appeal  —  Review  —  Objections  Not  Re- 
served. 

An  objection  that  the  basis  of  a  hypotheti- 
cal question  is  improper  cannot  be  urged  on 
appeal,  where  no  special  objection  was  made 
below,  but  only  a  general  objection  that  it  called 
for  incompetent  testimony. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error.  |  1141.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  L.  C.  Ruth,  Judge, 

82  N.E.-28 


Action  by  David  Roberts  against  the  Chi- 
cago Union  Traction  Company  and  others 
to  recover  for  personal  Injuries.  A  judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendants  appeal.  Affirmed. 

This  was  an  action  on  the  case  In  the  cir- 
cuit court  of  Cook  county  by  appellee,  David 
Roberts,  against  appellants,  the  Chicago 
Union  Traction  Company,  West  Chicago 
Street  Railroad  Company,  and  Chicago  West 
Division  Railway  Company,  to  recover  for 
personal  Injuries.  About.  7  o'clock  on  the 
morning  of  September  4,  1002,  appellee  was 
a  passenger  on  the  second  car  of  a  cable 
train,  consisting  of  a  grip  car  and  two  trail- 
ers. At  a  point  on  Milwaukee  avenue  be- 
tween Oirard  street  and  Fontenoy  court  the 
grip  struck  an  Iron  manhole  cover  In  the 
track,  causing  a  sudden  stop  of  the  train,, 
throwing  appellee  from  his  seat  and  into  the 
street,  and  Injuring  him.  The  amended  dec* 
laratlon  consisted  of  two  counts;  the  first 
charging  negligence,  generally,  in  ^he  control 
and  operation  of  the  car,  railroad  and  tracks, 
and  the  second  charging  that  appellants  neg- 
ligently permitted  and  suffered  the  track 
to  be  and  remain  in  bad  and  unsafe  re- 
pair and  condition,  by  reason  whereof  the 
train  came  to  a  sudden  stop,  and  the  appellee 
was  thrown  with  great  force  and  violence 
against  the  seats  and  other  parts  of  said 
car,  and  injured.  Judgment  was  rendered 
against  appellants  for  87,500,  which  has  been 
affirmed  by  the  Appellate  Court  for  the 
First  District,  and  a  further  appeal  is  prose- 
cuted to  this  court  • 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Oorley,  of  counsel),  for  appellants.  Rlehol- 
son  8c  Levy  (C  Stuart  Beat  tie,  of  counsel), 
for  appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
Counsel  for  appellants  have  wasted  labor  in 
discussing  the  evidence  to  the  extent  of  nearly 
two-thirds  of  their  printed  argument  On  the. 
record  no  question  Is  presented  to  this  court  as 
to  the  liability  of  appellants  or  the  amount  of 
the  damages,  unless  error  has  Intervened  in  re- 
ceiving or  rejecting  evidence  or  in  the  Instruc- 
tions to  the  jury.  It  is  claimed  that  there  Is  a 
variance  between  the  declaration  and  the  proof, 
inasmuch  as  the  declaration  charges  that  the 
plaintiff  was  thrown  against  the  seats  and 
other  parts  of  the  car,  while  It  Is  said  that 
the  evidence  Is  that  be  shot  directly  from 
his  seat  to  the  pavement,  without  striking 
any  part  of  the  car.  The  plaintiff  himself 
was  the  only  witness  who  testified  on  this 
point,  and  he  said  that  the  car  ran  into  some- 
thing, jerked,  and  threw  him  against  the 
seat  and  out;  that  he  struck  something  on 
the  way  to  the  ground — he  thought  the  up- 
right post  opposite  him,  at  the  end  of  the 
seat  This  evidence  was  not  variant  from 
the  declaration. 

Dr.  Golden,  a  physician  who  treated  ap- 
pellee ou  tiie  day  of  his  injury  and  for  some 
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months  thereafter,  was  examined  as  a  wit- 
ness, and  testified  at  length  as  to  the  injuries 
from  which  appellee  was  suffering  immedi- 
ately after  the  accident  and  his  symptoms 
and  condition  to  the  time  of  the  trial.  He 
was  then  asked  a  hypothetical  question,  as- 
suming that  appellee  was  a  healthy,  normal 
man  previous  to  the  accident,  and  that  he  was 
thrown  and  received  the  injuries  which  the 
witness  saw,  and  was  in  the  condition  which 
the  witness  saw  from  that  time  on,  and  con- 
cluding with  the  Inquiry  what  the  witness' 
opinion  would  be  as  to  whether  the  appellee's 
preseut  condition  was  due  to  traumatism  or 
to  other  causes.  Appellants  objected  to  the 
question  on  the  ground  that  it  Invaded  the 
province  of  the  jury,  but  their  objection  was 
overruled,  and  the  witness  answered,  "It 
was  undoubtedly  due  to  the  injuries  which 
he  received."  It  is  insisted  that  it  was  error 
to  overrule  the  objection  to  this  question. 
It  is  not  controverted  that  appellee  was 
thrown  from  the  car  by  Its  sudden  stoppage, 
and  was  injured.  There  was  much  evidence 
as  to  the  extent  of  his  injuries  and  as  to  the 
various  ailments  with  which  he  has  since 
been  afflicted.  He  claims  to  have  continually 
suffered,  as  a  result  of  his  injuries,  from  a 
complication  of  diseases  which  permanently 
disable  him,  while  appellants  insist  that  his 
injuries  were  comparatively  slight  and  their 
effect  was  merely  temporary.  The  question 
objected  to  did  not  concern  the  cause  of  ap- 
pellee's injuries.  It  was  In  regard  to  the  re- 
lation between  his  assumed  Injury  and  his 
condition  as  observed  by  the  witness.  It  is 
not  the  province  of  an  expert  to  act  as  judge 
or  jury.  He  cannot  be  called  upon  to  decide 
a  question  of  fact.  The  object  of  a  hypo- 
thetical question  is  to  obtain  the  opinion,  up- 
on a  subject  not  within  the  knowledge  of 
men  of  ordinary  experience,  of  one  who  by 
a  previous  course  of  habit  or  study  has  ac- 
quired a  knowledge  of  that  subject.  The 
hypothetical  statement  of  facts  must  be  tak- 
en to  be  true.  The  opinion  is  permitted  to  be 
given  to  enable  the  Jurors  to  draw  the  in- 
ferences from  the  evidence  which  their  want 
of  knowledge  would  otherwise  prevent.  In 
this  case  the  question  was  whether  the  ap- 
pellee's condition  was  due  to  traumatism  or 
other  causes.  It  was  a  question  for  the  jury 
to  .determine,  but  it  was  impossible  for  them 
to  answer  without  hearing  the  opinions  of 
physicians.  These  opinions  did  not  invade 
the  province  of  the  Jury.  City  of  Chicago  v. 
Bork,  227  111.  00,  81  N.  E.  27;  City  of  Chi- 
cago v.  McNally,  227  111.  14.  81  N.  E.  23; 
City  of  Chicago  v.  Didler,  227  111.  571,  81 
N.  E.  608.  It  Is  entirely  Immaterial  whether 
the  witness  testified  that  the  injury  was  the 
cause  of  the  condition,  or  that  the  injury  was 
sufficient  to  cause  the  condition  or  might 
have  caused  it.  In  any  event,  the  testimony 
was  merely  the  opinion  of  the  witness,  given 
as  such,  upon  a  state  of  facts  assumed  to  be 
true.  It  still  remained  for  the  Jury  to  de- 
termine the  facts,  and  the  opinion  was  never- 


theless an  opinion  only,  whether  It  states 
what  did  cause  the  condition  or  what  might 
cause  it  The  question  may  be  asked  in 
either  form.  City  of  Decatur  v.  Fisher,  63 
I1L  241;  Camp  Point  Manf.  Co.  v.  Ballon. 
71  111.  417 ;  Louisville,  New  Albany  &  Chicago 
Railway  Co.  v.  Shires,  108  111.  617;  Illinois 
Central  Railroad  Co.  v.  Latimer,  128  111. 
163,  21  N.  E.  7;  City  of  Chicago  v.  Didier, 
supra.  The  testimony  here  under  discus- 
sion is  not  like  that  held  Incompetent  in  the 
case  of  Illinois  Central  Railroad  Co.  v.  Smith, 
208  111.  608,  70  N.  E.  628,  where  the  witnesses 
were  asked,  from  their  examination  of  the 
injured  foot,  to  state  how  the  injury  must 
have  been  made.  That  evidence  was  held  In- 
competent for  three  reasons:  "First,  that 
the  matter  involved  no  particular  science, 
skill,  or  knowledge  in  order  to  formulate 
the  opinion  given;  second,  that  the  matter 
could  haye  been  concisely  and  lucidly  describ- 
ed to  the  Jury;  and,  third,  that  the  testi- 
mony, though  in  form  an  opinion,  was  in 
reality  the  statement  of  the  very  fact  the 
jury  was  to  determine." 

Dr.  Price  heard  Dr.  Golden's  testimony  and 
was  afterward  called  as  a  witness.  Having 
answered  a  hypothetical  question,  he  was 
then  asked  whether,  taking  into  account  the 
testimony  he  had  heard,  along  with  the 
hypothetical  question,  the  condition  testified 
to  was  due  to  traumatism  or  disease  and 
whether  it  was  permanent.  It  is  insisted 
that  this  question  was  Incompetent,  because 
based,  In  part,  upon  the  testimony  which  Dr. 
Price  had  heard.  The  witness  was  not  call- 
ed upon  to  decide  any  controverted  question, 
but  was  asked  to  assume  the  truth  of  the 
testimony  he  had  heard.  The  question  was 
competent,  because  it  assumed  the  truth  of 
the  facts  testified  to  and  asked  the  opinion  of 
the  witness  on  that  state  of  facts.  Schneider 
v.  Manning,  121  111.  376,  12  N.  E.  267;  Pyle 
v.  Pyle,  158  III.  289,  41  N.  E.  999;  City  of 
Chicago  v.  Didler,  supra.  The  objection  to 
the  question  was  the  general  one  that  It  call- 
ed for  incompetent  testimony.  If  it  was 
thought  the  basis  for  the  hypothetical  ques- 
tion was  improper,  the  objection  should  have 
been  pointed  out,  so  that  the  Improper  matter 
might  have  been  eliminated.  The  special  ob- 
jection, not  having  been  made  on  the  trial, 
cannot  be  insisted  upon  here.  Elgin,  Aurora 
&  Southern  Traction  Co.  v.  Wilson,  217  111. 
47,  75  N.  E.  436. 

The  remaining  objections  to  evidence  we 
have  carefully  considered  in  connection  with 
the  record  and  will  not  discuss  In  detail. 
We  do  not  think  any  substantial  error  oc- 
curred in  the  rulings  of  the  court  In  regard 
to  the  evidence. 

The  refusal  of  the  third  and  fourth  In- 
structions was  proper,  in  view  of  the  six- 
teenth instruction,  which  took  from  the  Jury 
the  consideration  of  the  manner  of  construc- 
tion of  the  manhole  and  manhole  cover. 
There  was  no  evidence  In  regard  to  doctors* 
bills  or  attorneys'  fees,  and  the  fifth  and 
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sixth  Instructions  were  therefore  rightly  re- 
fused. 

The  judgment  Is  affirmed. 
Judgment  affirmed. 


(229  111.  606) 
ILLINOIS  CENT.  R.  CO.  v.  JENNINGS. 
(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Appeal  —  Objections  in  Intermediate 

COURT. 

Where  the  trial  judge  resigned  before  sign- 
ing the  bill  of  exceptions,  which  was  thereafter 
signed  by  one  of  his  associates,  and  not  his  suc- 
cessor, and  the  record  shows  that  this  irregular- 
ity was  in  no  manner  presented  to  the  appel- 
late court,  a  motion  that  questions  arising  upon 
the  bill  should  not  be  considered  on  account  of 
the  irregularity  in  signing  will  not  be  entertain- 
ed on  appeal  to  tbe  Supreme  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4281.] 

2.  Carriers  —  Contributory  Negligence  — 
Acts  by  Direction  of  Carrier's  Employes. 

Plaintiff's  testimony  that  the  conductor  was 
in  charge  of  the  train,  and  was  giving  orders  in 
connection  therewith,  and  had  authority  over 
the  train,  and  went  with  plaintiff  to  the  en- 
gine, does  not  show  authority  on  the  part  of 
the  conductor  to  waive  a  written  contract  pro- 
viding that  plaintiff  "shall,  while  the  train  is 
in  motion,  ride  in  the  caboose  attached  to  the 
train  conveying  the  stock,"  since,  to  prove  such 
a  waiver,  it  rested  on  plaintiff  to  affirmatively 
show  that  it  was  within  the  apparent  scope  of 
the  conductor's  authority  to  waive  the  benefit 
of  the  contract,  and  that  plaintiff  did  .not  know 
or  have  reasonable  grounds  to  believe  that  the 
conductor  was  exceeding  his  authority. 

3.  Same. 

A  conductor  of  a  freight  train  does  not,  by 
virtue  of  his  employment,  have  authority,  either 
real  or  apparent,  to  permit  passengers  upon  a 
train  to  ride  upon  tbe  engine  under  any  ordi- 
nary circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  fiS  1357,  1360.] 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Marion 
County;  William  M.  Farmer,  Judge. 

Action  for  personal  injuries  by  Frank  E. 
Jennings  against  the  Illinois  Central  Rail- 
road Company.  From  a  judgment  of  the 
Appellate  Court,  affirming  a  judgmeut  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

W.  W.  Barr,  R,  J.  Stephens,  and  F.  M. 
Youngblood  (J.  M.  Dickinson,  of  counsel),  for 
appellant.  C.  E.  Jennings,  Frank  F.  Nole- 
man,  and  W.  F.  Bundy,  for  appellee. 

SCOTT,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  Appellate  Court  for  the  Fourth 
District,  affirming  a  judgment  of  the  circuit 
court  of  Marlon  county,  recovered  by  the  ap- 
pellee against  appellant  in  an  action  on  the 
case  for  personal  injuries  sustained  by  ap- 
pellee while  riding  on  one  of  appellant's 
freight  trains.  After  the  trial  in  the  cir- 
cuit court,  and  before  the  bill  of  exceptions 
was  signed,  the  circuit  judge  before  whom 
tbe  case  was  tried  resigned,  and  tbe  bill  of 
exceptions  was  thereafter  signed  by  one  of 


his  associates,  and  not  by  his  successor;  and 
appellee  urges  that  questions  which  arise 
upon  the  bill  of  exceptions  should  not,  for 
that  reason,  be  considered.  This  matter 
should  have  been  presented  in  the  Appellate 
Court,  by  a  motion  to  strike  or  otherwise. 
It  does  not  appear  by  tbe  abstract  that  this 
course  was  pursued,  and  for  that  reason  the 
point  will  not  be  considered  here. 

This  case  was  once  before  in  this  court, 
and  was  disposed  of  at  the  October  term, 
1905.  The  opinion  then  rendered  is  found  in 
217  111.,  at  page  140,  75  N.  E.,  at  page  457. 
Following  judgment  by  this  court,  the  case 
was  again  tried  in  the  circuit  court  upon 
the  same  pleadings,  and  the  evidence  upon 
the  second  trial  in  that  court  was  substantial- 
ly the  same  as  upon  the  first  trial,  except 
with  reference  to  one  matter,  which  will 
hereinafter  be  discussed.  The  averments  of 
the  pleadings  and  the  facts  as  shown  by 
the  evidence,  with  the  exception  just  noted, 
may  be  ascertained  by  reference  to  the  form- 
er opinion  of  this  court  It  is  therefore 
unnecessary  to  restate  them  here.  Upon  the 
last  trial  In  the  circuit  court  each  party  of- 
fered additional  evidence  for  the  purpose 
of  showing  to  the  jury  whether  the  conduc- 
tor had  authority,  or  apparent  authority,  to 
waive  and  modify  the  contract  by  virtue  of 
which  appellee  was  a  passenger  on  the  train, 
and  which  provided  that  he  "shall,  while 
the  train  is  in  motion,  ride  in  the  caboose  at- 
tached to  the  train  conveying  the  stock." 
Appellant  offered  evidence,  which  was  not 
disputed,  from  which  it  appears  that  the 
conductor  did  not,  in  fact,  as  between  him- 
self and  his  employer,  have  the  right  to  al- 
ter this  contract  or  to  waive  the  provision 
just  quoted.  Appellee,  for  the  purpose  of 
showing  that  the  conductor  had  the  appar- 
ent authority  to  permit  or  direct  him  to 
ride  upon  the  engine  notwithstanding  the 
contract  above  quoted,  testified  as  follows: 
"He  was  at  the  time  conductor  in  charge 
of  the  train.  He  was  giving  orders  in  con- 
nection with  the  train.  I  went  with  him  to 
the  engine.  I  went,  because  he  commanded 
me  to  go.  He  said  we  would  ride  on  the 
engine  to  Pana.  He  was  in  charge  of  the 
train,  and  I  did  not  know  of  anything  else 
to  do.  He  had  authority  over  the  train." 
At  tbe  close  of  all  the  evidence  appellant 
moved  the  court  to  instruct  the  Jury  to  re- 
turn a  verdict  in  its  favor,  and  the  denial 
of  this  motion  is  assigned  as  error. 

When  the  case  was  first  tried  the  court 
took  from  the  jury  the  question  of  the  con- 
ductor's authority,  or  apparent  authority, 
to  modify  or  change  the  contract,  by  instruct- 
ing the  jury  that,  If  the  conductor  invited 
or  requested  the  plaintiff  to  ride  on  the  en- 
gine, the  provision  of  the  contract  in  regard 
to  riding  In  the  caboose  while  the  train  was 
in  motion  was  thereby  waived.  The  instruc- 
tions to  that  effect  were  held  to  be  errone- 
ous by  this  court;  but  there  was  no  holding, 
and  no  intimation  in  our  opinion,  as  appel- 
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lee  seemB  to  think,  that  the  evidence  in  the 
case  was  sufficient  to  sustain  a  verdict 
against  the  appellant,  had  It  been  returned 
by  the  jury  under  proper  Instructions.  It 
was  expressly  pointed  out  that  "it  rested 
upon  the  plaintiff  to  affirmatively  show  that 
it  was  within  the  apparent  scope  of  the  au- 
thority of  the  conductor  to  waive  the  benefit 
of  tbe  contract,  and  that  he  [appellee]  did 
not  know  or  have  reasonable  grounds  to  be- 
lieve that  the  conductor  was  exceeding  his 
authority."  Appellee's  contract  expressly 
obligated  him,  if  he  traveled  upon  the  train, 
to  ride  in  the  caboose.  Appellee's  testimo- 
ny to  the  effect  that  the  conductor  was  in 
charge  of  the  train,  and  was  giving  orders 
in  connection  with  the  train,  and  had  au- 
thority over  the  train,  does  not  tend  to  show 
that  the  conductor  had  apparent  authority 
to  alter  the  written  contract,  or  waive  the 
provision  thereof  by  which  appellee  was  re- 
quired to  ride  in  the  caboose.  This  evidence 
of  tbe  appellee  tends  only  to  show  that  this 
conductor  had  the  same  apparent  authority 
that  every  conductor  has  upon  every  train, 
and,  if  it  could  be  said  that  it  tended  to 
sbow  that  the  conductor  had  the  right  to 
alter  or  waive  the  provisions  of  the  written 
contract,  then,  if  the  passenger  did  not  know 
whether  the  conductor  had  authority  to 
waive  or  alter  the  provisions  of  the  con- 
tract, there  would  be  no  practical  difference 
in  the  situation  of  the  carrier  in  a  case 
where  the  conductor  did  not,  in  fact,  have 
authority  to  alter  or  waive  the  contract, 
and  one  In  which  he  did  have  that  autnority, 
because,  in  every  Instance  where  he  did  not 
have  the  authority,  Indisputable  evidence 
tending  to  show  that  he  had  apparent  au- 
thority of  that  character  could  be  introduced, 
by  showing  that  he  was  engaged  in  the  per- 
formance of  the  ordinary  duties  of  a  con 
ductor,  which,  In  practice,  would  leave  the 
carrier  in  the  same  position  as  though  the 
conductor,  in  fact,  had  the  power  to  change 
or  waive  the  contract 

A  conductor  of  a  freight  train  does  not, 
by  virtue  of  his  employment,  have  authority, 
either  real  or  apparent,  to  permit  passengers 
upon  a  train  to  ride  upon  the  engine  under 
any  ordinary  circumstances.  4  Elliott  on 
Railroads,  §§  1580,  1632;  Thompson  on  Neg- 
ligence, §  2043.  In  the  existence  of  an  emer- 
gency, as  where,  for  instance,  there  was  no 
caboose  in  the  train,  the  rule  might,  per- 
haps, be  otherwise.  The  language  in  Chi- 
cago &  Alton  Railroad  Co.  v.  Mlchle,  83  111. 
427,  relied  upon  by  appellee,  was  not  neces- 
sary in  the  decision  of  that  case;  and  the 
court,  in  using  it,  evidently  did  not  have  In 
mind  a  case  where  tbe  passenger  was  bound 
by  an  express  contract  to  ride  only  in  the 
car  provided  for  carrying  passengers.  There 
is  no  proof  in  the  present  record  which  tends 
to  show  that  appellee  was  rightfully  upon 
the  engine,  and,  if  he  was  not  rightfully 
there,  appellant  owed  him  no  duty,  except  to 
refrain  from  wantonly  or  willfully  injuring 


him.  The  jury  should  have  been  directed  to 
return  a  verdict  for  the  defendant 

The  judgment  of  the  Appellate  Court  and 
the  judgment  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

FARMER,  J.,  took  no  part  in  the  decision 
of  this  case. 


(239  III.  406) 

EVANS-MONTAGUE  COMMISSION  CO.  v. 
SPAULDING. 

(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

Stipulation — Effect. 

In  a  garnishment  proceeding,  a  stipulation 
between  plaintiff  and  defendant  that  a  certain 
manuscript  contained  a  transcript  of  the  testi- 
mony of  witnesses  taken  in  another  proceeding 
was  ineffectual  to  establish  the  fact  that  such 
manuscript  did  contain  a  transcript  of  the  evi- 
dence as  against  the  garnishee  not  a  party  to  the 
stipulation. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court  St  Clair 
County;  B.  R.  Burroughs,  Judge. 

Action  by  the  National  Live  Stock  Bank 
of  Chicago  against  H.  B.  Spaulding  and  the 
Evans-Montague  Commission  Company,  gar- 
nishee. From  the  judgment  the  garnishee  ap- 
peals; Reversed. 

The  National  Live  Stock  Bank  of  Chicago, 
the  beneficial  appellee,  brought  suit  In  at- 
tachment in  the  circuit  court  of  St  Clair 
county  against  H.  B.  Spaulding  and  summon- 
ed the  Evans-Montague  Commission  Ce_i- 
pany,  the  appellant,  as  garnishee.  Written 
interrogatories  filed  by  the  plaintiff  were  an- 
swered by  the  garnishee,  and  to  the  truth- 
fulness of  its  answers  plaintiff  filed  Its  de- 
nial. Spaulding  was  served  by  publication 
and  defaulted,  and  judgment  was  entered 
against  him  in  favor  of  plaintiff  for  the  sum 
of  $14,543.19.  A  jury  trial  was  had  on  the 
issues  raised  by  the  answers  and  denial  fil- 
ed thereto.  At  the  close  of  all  the  evidence 
the  garnishee  moved  tbe  court  for  a  peremp- 
tory Instruction  to  the  jury  to  find  the  issues 
in  its  favor.  This  motion  was  denied.  A 
verdict  was  returned  in  favor  of  plaintiff  and 
against  the  garnishee  for  $7,250.  The  court 
after  overruling  a  motion  for  a  new  trial, 
entered  judgment  on  the  verdict  The  gar- 
nishee appealed  from  the  judgment  of  the 
circuit  court  to  the  Appellate  Court  for  the 
Fourth  District,  and  from  the  judgment  of 
that  court  affirming  the  judgment  of  the  cir- 
cuit court  this  appeal  is  prosecuted. 

On  November  10,  1902,  and  for  a  number 
of  yea  re  prior  thereto,  Spaulding  was  ex- 
tensively engaged  In  the  cattle  business  In 
Texas  and  Indian  Territory.  On  that  date 
he  executed  a  chattel  mortgage,  covering 
6,371  head  of  cattle  of  various  ages,  to  the 
Strahorn-Hutton-Evans  Commission  Company 
to  secure  an  indebtedness  to  it  of  $164,433.76, 
as  evidenced  by  a  number  of  notes  -which 
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became  due  May  10,  1903.  The  brand  own- 
ed by  Spaulding  was  known  as  the  "Lazy 
S"  brand.  About  2,800  of  the  mortgaged  cat- 
tle were  marked  with  that  brand,  and  the 
remainder  with  other  brands.  They  were 
all  In  Spaulding's  Cloud  Creek  pasture,  In 
Indian  Territory.  On  October  23,  1903,  the 
mortgage  and  notes  secured  by  it  were  sold 
and  assigned  by  the  commission  company  to 
the  National  Live  Stock  Bank  of  Chicago. 
During  the  same  month  Spaulding  sold  to  J. 
A.  Todd  1,003  head  of  one  and  two  year  old 
cattle,  all  of  which  bore  Spaulding's  brand, 
and  none  of  which  seem  to  have  been  Includ- 
ed In  the  Spaulding  mortgage.  They  were 
rebranded  by  Todd,  and  thereafter  kept  in 
the  Tom  Flint  pasture,  about  12  or  14  miles 
from  the  Cloud  Creek  pasture,  until  Decem- 
ber, 1904,  when  they  were  taken  by  Todd  to 
Denlson,  Tex.,  to  be  fed  for  market  In  No- 
vember or  December,  1903,  Spaulding  having 
become  insolvent,  the  agent  of  the  bank,  a 
man  by  the  name  of  Oray,  foreclosed  the 
mortgage.  He  could  only  find  3,438  head  of 
cattle  covered  by  the  mortgage,  the  most  of 
which  were  in  the  Cloud  Creek  pasture.  He 
took  possession  of  these  cattle  for  the  bank. 
They  were  sold  and  the  proceeds  thereof  ap- 
plied on  the  indebtedness  to  the  bank,  which 
has  never  been  entirely  satisfied.  After  the 
assignment  of  the  mortgage  and  notes  to  the 
hank  the  commission  company  was  dissolved, 
and  Mr.  Evans,  who  had  been  an  officer  of 
that  company,  organized  the  Evans-Montague 
Commission  Company.  Todd,  having  become 
Indebted  to  the  last-named  commission  com- 
pany, executed  to  it  a  mortgage  on  a  large 
number  of  cattle,  including  the  cattle  bought 
from  Spaulding.  In  the  latter  part  of  March, 
1903,  he  shipped  to  the  company  several  con- 
signments of  cattle,  among  which  were  part 
of  the  cattle  bought  from  Spaulding.  As 
the  cattle  were  sold  Todd  was  credited  by 
the  company  with  the  proceeds  on  his  indebt- 
edness. After  the  foreclosure  of  the  Spauld- 
ing mortgage  Gray  continued  his  search  for 
the  missing  Spaulding  cattle  and  was  at  the 
National  Stock  Yards  in  East  St  Louis  after 
the  Todd  shipments  arrived,  and  he,  together 
-with  one  E.  H.  Berry,  a  cattle  inspector  at 
the  stock  yards,  discovered,  as  they  testify, 
among  the  cattle  shipped  by  Todd,  390  head 
of  steers  four  years  old  or  older  bearing  the 
Spaulding  brand,  210  of  which  are  claimed 
by  the  bank  to  be  cattle  then  owned  by 
Spaulding.  These  210  cattle  were  sold,  with 
the  others,  by  the  Evans-Montague  Commis- 
sion Company  and  the  proceeds  applied  on 
Todd's  indebtedness  to  it  The  bank  con- 
tends that  the  garnishee  is  liable  to  Spauld- 
ing for  the  amount  realized  from  the  sale 
of  these  210  steers. 

Appellant  urges,  among  other  alleged  er- 
rors: (1)  That  the  court  erred  in  passing  on 
objections  to  evidence;  (2)  that  the  court 
erred  in  refusing  to  direct  a  verdict  for  the 
garnishee  at  the  close  of  all  the  evidence. 


Victor  Koerner  and  B.  EL  Canby,  for  ap- 
pellant Wise  &  McNulty  (Preston  C.  West 
of  counsel),  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  In  this  suit  the  National  Live  Stock 
Bank,  the  beneficial  appellee,  recovered  a 
judgment  against  Spaulding,  the  nominal  ap- 
pellee here,  by  default  There  was  then  a 
trial  of  the  question  whether  the  commission 
company,  the  garnishee,  was  indebted  to 
Spaulding  in  any  amount  which  could  be 
reached  by  garnishee  process,  and  that  trial, 
as  above  stated,  resulted  in  a  judgment 
against  the  garnishee  for  $7,250,  The  theory 
of  the  bank  in  this  court  is  that  among  the 
cattle  which  Todd  shipped  to  the  garnishee 
were  210  steers  four  years  old  or  over  which 
did  not  belong  to  Todd,  but  which  were  the 
property  of  Spaulding;  that  the  garnishee 
having  sold  these  cattle  and  having  the  pro- 
ceeds in  its  possession  was  liable  for  the 
same  to  Spaulding,  and  in  this  suit  should  be 
required  to  respond  as  garnishee.  The  sum 
for  which  the  judgment  was  rendered  was 
the  amount  realized  from  the  sale  of  the 
210  cattle.  Appellant  questions  the  action 
of  the  court  In  overruling  its  motion,  made 
at  the  close  of  all  the  evidence,  for  an  in- 
struction directing  the  Jury  to  return  a  ver- 
dict in  its  favor,  and  insists  that  there  is  no 
evidence  tending  to  show  that  these  cattle  be- 
longed to  Spaulding  at  the  time  it  received 
them. 

Spaulding's  chattel  mortgage,  now  held  by 
the  bank,  covered  several  hundred  steers 
which  would  have  been  four  years  old  and 
several  hundred  which  would  have  been  five 
years  old  in  March,  1905,  when  Todd's  ship- 
ments were  received  by  appellant,  all  brand- 
ed with  the  "Lazy  S,"  and  those  represent- 
ing the  bank  state  that  when  the  Spaulding 
mortgage  was  foreclosed  many  steers  were 
not  found.  Appellant's  contention  is  the  210 
cattle  In  question  were  part  of  the  two  bunch- 
es, one  containing  789  head  and  the  other 
214  head,  aggregating  1,003  head  of  cattle, 
which  Spaulding  sold  Todd  in  October,  1903. 
The  bank  endeavored  to  prove  that  among 
the  cattle  sold  by  Spaulding  to  Todd  there 
were,  at  the  most,  but  180  that  could  have 
reached  the  age  of  four  years  by  the  latter 
part  of  March,  1905.  When  the  Todd  ship- 
ments were  received  in  the  yards  at  East  St. 
Louis,  Berry  and  Gray,  who  testified  for  the 
bank,  stood  opposite  an  open  12-foot  gateway 
through  which  the  cattle  were  driven  and 
counted  the  steers  which,  in  their  Judgment 
were  four  years  old  or  over,  and  found  the 
number  to  be  390.  The  other  cattle  shipped 
by  Todd  were  younger.  Deducting  from  the 
390  the  180  which  the  bank  figures  Todd  may 
have  then  owned  of  that  age  of  those  which 
he  purchased  from  Spaulding,  leaves  the  210 
head  for  which  the  recovery  was  had  In  this 
suit  and  which  the  bank  urges  were  the 
property  of  Spaulding  when  received  by  ap- 
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pellant  The  entire  390  head  had  been  In 
Todd's  possession  and  were  by  him  delivered 
to  appellant,  and  from  the  testimony  of 
Spauldlng  and  Todd  it  would  seem  that  all 
these  steers  were  among  the  cattle  pur- 
chased by  Todd  from  Spauldlng  in  October, 
1903. 

For  the  purpose  of  showing  that  there  were 
but  180  cattle  of  this  age  among  those  which 
Todd  had  purchased  from  Spauldlng,  the 
bank  introduced  in  evidence,  over  the  ob- 
jection of  the  garnishee,  what  purported  to 
be  transcripts  of  portions  of  the  testimony 
of  Spauldlng  and  Todd  taken  in  a  bankruptcy 
proceeding  brought  by  certain  creditors  of 
Spauldlng  in  the  Western  district  of  Indian 
Territory  at  Muskogee,  Ind.  T.,  from  which 
It  appears  that  Todd  testified,  in  speaking  of 
the  bunch  of  789  cattle  which  he  purchased 
from  Spauldlng,  "If  I  am  not  mistaken  they 
claimed  60  head  two  years  old  and  the  rest 
yearlings,"  and  from  which  It  appears  that 
Spauldlng  made  a  statement  not  substantial- 
ly different.  Spauldlng  testified  in  open 
court,  on  the  part  of  appellant,  in  the  trial 
of  the  case  at  bar,  that  it  was  his  under- 
standing that  of  the  other  bunch  of  214  head 
which  he  sold  to  Todd  120  were  two  years 
old  and  the  remainder  yearlings.  When  he 
was  so  on  the  stand  in  this  case  he  stated 
that  he  could  not  tell  how  many  of  the  789 
were  two  years  old  when  they  were  sold.  He 
was  then  asked,  on  cross-examination,  if  he 
had  not  in  the  bankruptcy  proceeding  testi- 
fied that  of  the  bunch  of  789  bead  60  were 
two  year  olds  and  the  balance  yearlings, 
and  he  replied  that  he  had,  but  that  his  tes- 
timony in  that  regard  was  an  estimate  based 
on  the  statement  made  by  the  cowboys  who 
had  shipped  the  cattle  from  Texas  prior  to 
their  sale  to  Todd.  Cattle  that  at  the  time 
of  the  sale  to  Todd  in  October,  1903,  were 
yearlings  could  not  have  been  four  years  old 
In  March,  1905,  and  cattle  that  were  then  two 
years  old  could  not  have  been  five  years  old 
In  March,  1905,  but  might  have  been  between 
four  and  five  years  of  age  at  that  time.  Con- 
sequently, if  in  one  lot  purchased  by  Todd 
there  were  but  60  cattle  that  were  then  two 
years  old,  and  In  the  other  lot  but  120  that 
were  then  two  years  old,  and  the  remainder 
in  both  lots  were  yearlings,  Todd,  in  March, 
1905,  could  not  have  been  the  owner  of  more 
than  180  head  of  cattle  four  years  old  or  over 
which  he  had  obtained  from  Spauldlng  in 
the  two  lots  purchased  in  October,  1903. 

The  alleged  transcripts  of  parts  of  the  tes- 
timony of  Todd  and  Spauldlng  taken  in  the 
bankruptcy  proceedings  were  admitted  under 
stipulations.  The  stipulation  as  to  the  tran- 
script of  a  part  of  the  Todd  testimony  was 
entitled  in  the  cause  and  then  continued  in 
this  language:  "It  is  hereby  agreed  by  and 
between  the  parties  to  the  above-entitled  cause 
that  the  attached  sheets  numbered  from  1 
to  7,  respectively,  being  from  the  testimony 
of  J.  A.  Todd  in  the  bankruptcy  proceed- 
ings of  National  Live  Stock  Bank  of  Chi- 


cago, Illinois,  et  al.,  against  H.  B.  Spauldlng, 
heretofore  taken  before  the  referee  in  bank- 
ruptcy for  the  Western  district  of  the  Indian 
Territory,  at  Muskogee,  Ind.  T.,  may  be  read 
in  evidence  at  the  trial  of  the  above  entitled 
cause  In  the  circuit  court  of  St.  Clair  county, 
Illinois,  subject  only  to  objections  for  rele- 
vancy, competency,  and  admissibility."  The 
stipulation  that  accompanied  the  Spauldlng 
transcript  was  of  like  tenor.  Both  stipulations 
were  signed  by  attorneys  for  the  bank  and  by 
attorneys  for  Spauldlng.   Neither  was  signed 

i  by  or  on  behalf  of  the  garnishee.  When  the 
transcripts  were  offered  objection  was  made 
and  several  grounds  of  objection  stated,  one 
of  which  was  that  the  garnishee  was  not  a 
party  to  the  stipulations.    The  objections 

I  were  overruled,  and  the  manuscripts  accom- 
panying the  stipulations  admitted  in  evi- 
dence. 

Waiving  all  other  objections,  it  Is  clear 
I  that  Spauldlng  and  the  bank  could  not  stlpu- 
|  late  that  certain  manuscript  contained  a  tran- 
!  script  of  the  testimony  of  witnesses  taken  in 
another  proceeding  and  thereby  establish  the 
I  fact  that  such  manuscript  did  contain  a  tran- 
I  script  of  such  evidence,  as  against  the  gar- 
;  nishee.   If  the  evidence  was  otherwise  proper, 
!  the  garnishee  had  the  right  to  have  the  fact 
that  the  testimony  as  recited  in  the  transcript 
was  actually  given  In  the  bankruptcy  pro- 
!  ceeding  established  by  some  lawful  method. 
1  The  stipulation  of  Spauldlng  and  the  bank 
|  did  not  lawfully  establish  that  fact  as  against 
<  the  garnishee,  and  the  objection  to  the  admis- 
sion of  the  alleged  transcripts  should  have 
been  sustained.    With  such  transcripts  ex- 
cluded there  would  be  in  the  record  absolute- 
ly no  evidence  tending  to  show  that  In  the 
1  lot  of  cattle  containing  789  head  there  were 
I  not  steers  which  in  March,  1905,  would  have 
!  been  four  years  old  or  over,  In  sufficient  num- 
1  bers,  when  added  to  those  of  like  age  from 
i  the  lot  of  214,  to  aggregate  the  390  head  of 
;  cattle  of  that  age  which  were  found  in  the 
Todd  shipments. 
As  the  judgment  must  be  reversed,  and  the 
;  cause  remanded,  we  deem  it  proper  to  observe 
I  that  It  appears  from  the  two  instructions  glv- 
|  en  at  the  request  of  the  bank  that  it  was  the 
|  theory  of  the  circuit  court,  and  of  the  bank 
j  In  that  court,  that  If  these  210  cattle  were  in- 
|  eluded  in  the  mortgage  held  by  the  bank  the 
i  bank  was  entitled  to  recover  against  the  gar- 
1  nishee  In  this  suit  even  if  Spauldlng  had  sold 
;  these  cattle  to  Todd.    Whether  these  cattle 
were  Included  in  that  mortgage  was  in  this 
'  suit  wholly  immaterial,  so  far  as  the  alleged 
J  right  of  recovery  was  concerned.    This  was 
!  an  ordinary  attachment  proceeding  against  a 
j  nonresident  defendant  in  which  appellant 
was  garnishee.  The  question  was  whether  It 
'  owed  Spauldlng  money  which  could  be  reach- 
ed by  garnishee  process.  If  these  cattle  were 
j  sold  by  Spauldlng  to  Todd,  and  by  Todd  de- 
!  livered  to  appellant,  Spauldlng  would  not 
have  any  right  of  action  of  any  character 
'  against  the  appellant  for  the  value  of  the  cat- 
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tie,  no  matter  whether  they  were  or  were  not 
covered  by  the  mortgage. 

For  tbe  error  in  admitting  alleged  tran- 
scripts of  tbe  testimony  said  to  have  been 
taken  in  the  bankruptcy  proceeding,  the  judg- 
ment of  the  circuit  court  and  the  judgment 
of  the  Appellate  Court  will  be  reversed,  and 
the  cause  will  be  remanded  to  the  latter 
court. 

Reversed  and  remanded. 


(228  III.  621) 

ELGIN,  J.  &  E.  RT.  CO.  v.  LAWLOR. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Railroads  —  Accident  at  Crossing — Ac- 
tion fob  Injuries— Questions  fob  Jubt. 

In  an  action  against  a  railway  company 
for  injury  to  one  struck  by  a  train  while  driv- 
ing across  a  track,  held,  under  the  evidence  that 
the  questions  of  negligence  and  contributory 
negligence  were  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1152-1192.] 

2.  Same— Duty  to  Look  and  Listen. 

Failure  of  one  driving  across  railway  tracks 
to  look  and  listen  is  not  negligence  as  a  matter 
of  law,  since  there  may  be  circumstances  ex- 
cusing such  failure. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1169-1187.] 

3.  Witnesses  —  Impeachment  —  Evidence  — 
Admissibility. 

Where,  in  an  action  against  a  railway  com- 
pany for  injury  to  one  struck  by  a  train  while 
driving  across  a  track,  bis  companion,  as  bis 
witness,  had  been  asked  if  he  did  not  tell  an- 
other be  and  plaintiff  saw  the  train  coming  and 
heard  the  whistle,  but  could  not  stop  the  horse  in 
time,  the  company  could  not  ask  such  other  per- 
son, as  its  witness,  what  plaintiff's  companion 
said  to  him;  its  only  right  being  to  ask  him 
whether  the  statements  repeated  to  such  com- 
panion were  made. 

4.  Appeal  —  Harmless  Ebbob  —  Remarks  oz 
Coubt. 

Where  the  court  properly  excluded  a  ques- 
tion for  defendant,  his  improper  suggestion  that 
there  was  some  question  whether  the  evidence 
should  go  in  as  part  of  tbe  res  gctse  was  harm- 
less to  defendant  where  the  question  was  aft- 
erwards repeated  and  answered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4134.] 

5.  Same—  Exceptions—  Necessity  fob  Tak- 
ing. 

The  statement  of  a  court  in  excluding  tes- 
timony may  not  be  complained  of  on  appeal, 
where  no  exception  was  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  1499.] 

6.  Tbial  —  Conduct  of  Coubt  —  Affecting 
Witness'  Cbedibility. 

It  is  improper  for  a  court  to  say  anything 
affecting  a  witness'  credibility,  but,  where  a 
witness  became  confused,  the  court's  conduct  in 
asking  him  if  he  was  certain  about  his  testi- 
mony, and  in  stating  that  it  seemed  incredible, 
was  not  error,  where  witness  was  not  discredit- 
ed, and  upon  reflection  found  he  was  mistaken 
and  corrected  his  statement 

7.  Railroads— Care  Required  at  Crossings. 

Aside  from  statutory  requirements,  persons 
handling  a  train  approaching  crossings  must  use 
reasonable  care,  and  what  is  such  degree  of 
care  is  a  question  of  fact  depending  upon  local 
conditions;  one  of  the  material  conditions  being 
tbe  extent  to  which  the  crossing  is  used. 

[Ed.  Note.— For  cases  in  point,  tee  Cent  Dig. 
vol  41,  Railroads,  Si  981,  1160.] 


i  8.  Appeal— Harmless  Ebbob— Instructions. 
Error  in  instructing  that  railway  trains  in 

approaching  a  public  crossing  in  a  thickly  settled 
'  district  must  use  a  higher  degree  of  care  than 
!  in  approaching  public  highways  in  a  sparsely 

settled  district,  but  not  stating  what  precautions 
'  should  be  taken  at  either  kind  of  crossing,  or 
i  what  the  company  ought  to  have  done,  was 

harmless. 

9.  Evidence— Weight—  Numbeb  of  Witness- 
es. 

Among  tbe  other  things  to  be  considered  by 
a  jury  in  determining  the  preponderance  of  tes- 
timony is  the  number  of  witnesses. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  20,  Evidence,  II  2450-2452.] 

10.  Appeal— Harmless  Ebbob— Instructions. 

Error  in  omitting  from  an  instruction  on 
the  things  to  be  considered  in  determining  the 

Ereponderance  of  evidence  the  element  of  num- 
sr  of  witnesses  is  harmless,  where  the  question 
of  numbers  is  unimportant 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3  Appeal  and  Error,  9  4224.] 

11.  N t.G LIGENCE — INSTBUCTIONS  —  CONTBIBU- 

toby  Negligence. 

In  an  action  against  a  railroad  company 
for  injury  to  one  crossing  a  track  and  struck 
by  a  train,  a  correct  instruction  on  plaintiff's 
duty  was  not  rendered  prejudicial  because  pref- 
aced by  the  statement  thnt  he  was  not  requir- 
ed to  exercise  an  extraordinary  degree  of  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  IS  382-399.] 

Appeal  from  Appellate  Court  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Will 
County;  A.  O.  Marshall,  Judge. 

Personal  Injury  action  by  Michael  Lawlor 
against  the  Elgin,  Jollet  &  Eastern  Rail- 
way Company.  From  a  Judgment  of  the  ap- 
pellate Court  for  the  Second  District  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

J.  L.  O'Donnell  and  T.  F.  Donovan  (Knapp, 
Haynie  &  Campbell,  of  counsel),  for  appel- 
lant Barr,  Barr  &  Barr,  for  appellee. 

CARTWRIGHT,  J.  The  Elgin,  Joliet  & 
Eastern  Railroad  crosses  a  public  highway 
known  as  East  Cass  street,  In  the  town  of 
Jollet  near  the  city  limits  of  the  city  of 
Joliet  The  highway  runs  somewhat  north 
of  east  and  the  railroad  slightly  west* of 
north,  so  that  they  intersect  at  right  angles. 
At  or  soon  after  six  o'clock  in  tbe  evening 
of  September  22,  1904,  the  appellee,  Michael 
Lawlor,  was  driving  east  on  said  highway 
with  a  horse  and  old  open  buggy,  and  a  man 
named  Frank  Hurley  was  with  him.  There 
were  three  tracks  at  that  place,  and  as  appel- 
lee came  toward  the  crossing  an  engine  of 
the  Michigan  Central  Railroad  Company  was 
pushing  a  train  of  15  box  cars  of  that  road 
from  the  south  on  the  east  track,  to  deliver 
them  at  the  yards  of  the  appellant  north  of 
the  crossing.  The  train  crew  were  em- 
ployes of  the  Michigan  Central  Railroad  Com- 
pany, and  two  of  them  were  standing  on  the 
north  end  of  the  first  car  approaching  the 
crossing.  The  west  rail  of  the  west  track 
was  about  40  feet  west  of  the  middle  of  the 
east  track,  and  after  coming  to  the  west 
track  there  was  no  obstruction  to  the  view 


Digitized  by  Google 


408  82  NORTHEASTERN  REPORTER.  (I1L 


of  the  approaching  train.  The  appellee  drove 
across  the  west  track  and  middle  track,  and 
as  he  came  upon  the  east  track  the  buggy 
was  struck  by  the  train.  Appellee  was 
thrown  out  and  sustained  a  number  of  bruis- 
es, and  the  buggy  was  shattered.  This  sui' 
was  brought  by  him  in  the  circuit  court  of 
Will  county  to  recover  damages  for  his  In- 
juries, and  he  charged  appellant  with  negli- 
gence of  the  train  crew  in  handling  and  driv- 
ing the  engine  and  cars  and  with  neglect  to 
ring  a  bell  or  blow  a  whistle,  as  required  by 
the  statute.  The  plea  of  appellant  was  the 
general  issue,  and  upon  a  trial  there  was  a 
verdict  finding  appellant  guilty  and  assess- 
ing appellee's  damages  at  $1,650.  The  Ap- 
pellate Court  for  the  Second  District  affirm- 
ed the  Judgment. 

It  is  first  contended  that  the  circuit  court 
erred  in  refusing  to  direct  a  verdict  of  no. 
guilty  at  the  request  of  the  defendant.  The 
question  presented  by  that  request  was  one 
of  law,  and  we  are  of  the  opinion  that  the 
court  did  not  err  in  refusing  to  declare,  as 
a  matter  of  law,  that  there  was  no  evidence 
fairly  tending  to  prove  a  neglect  of  the  statu- 
tory duty  charged  in  the  declaration,  or 
that  the  evidence  proved  plaintiff  guilty  of 
negligence  as  a  conclusion  of  law.  There 
was  evidence  for  the  defendant  that  plain- 
tiff was  intoxicated;  that  he  was  whipping 
his  horse  a  block  and  a  half  from  the  cross- 
ing; that  he  dropped  his  whip  in  the  road 
and  went  upon  the  crossing  at  a  run  or  gal- 
lop or  very  fast  trot;  that  he  did  not  look 
either  way  or  notice  the  approaching  train ; 
and  that  after  the  accident  he  made  a  state- 
ment showing  that  he  could  not  hold  the 
horse.  This  evidence  was  contradicted  by 
testimony  for  the  plaintiff  that  he  had  not 
drank  enough  to  affect  him;  that  he  drove 
upon  the  crossing  at  a  moderate  gait;  that 
the  day  was  cloudy,  and  it  was  getting  dusk ; 
that  plaintiff  heard  engines  up  north  and 
looked  toward  the  north ;  that  it  did  not  oc- 
cur to  him  that  a  train  might  be  coming 
from  the  south;  but  that  he  looked  in  that 
direction  also.  There  was  also  evidence  tend- 
ing to  prove  that  no  statutory  signal  was 
given,  although  the  fact  was  disputed.  Hur- 
ley said  that  he  did  not  look  for  trains  or 
pay  any  attention  to  them,  but  looked  on  his 
own  side,  which  was  the  north.  It  Is  in- 
sisted that  It  would  have  been  physically  Im- 
possible for  the  plaintiff  to  look  toward  the 
approaching  train  and  not  see  it.  Whether 
that  Is  so  or  not  depends  to  some  extent  up* 
on  the  degree  of  light  at  the  time.  In  any 
event,  a  failure  to  look  and  listen  cannot  be 
said  to  be  negligence  as  a  matter  of  law, 
since  there  may  be  circumstances  excusing 
such  failure  (Chicago  &  Northwestern  Rail- 
way Co.  v.  Dunleavy,  129  111.  132,  22  N.  E. 
15;  Chicago  &  Northwestern  Railway  Co.  v. 
Hansen,  166  111.  623,  46  N.  E.  1071),  and  it 
is  not  denied  that  there  may  have  been  en- 
gines north  of  the  crossing  which  attracted 
plaintiff's  attention. 


Much  complaint  is  made  of  the  conduct 
and  remarks  of  the  trial  court  in  the  pres- 
ence of  the  jury.  The  attention  of  the  wit- 
ness PYank  Hurley,  testifying  for  the  plain- 
tiff, had  been  called  to  a  conversation  with 
Seneca  Hammond,  and  he  was  asked  if  he 
did  not  say  to  Hammond,  "We  saw  the  train 
coming  up  the  track  and  heard  the  train 
whistle,  but  couldn't  stop  the  horse  in  time," 
and  also  that  the  plaintiff  whipped  the  horse 
before  he  got  on  the  track,  and  that  was 
why  he  could  not  stop  him.  Hammond,  be- 
ing called  as  a  witness  for  defendant,  testi- 
fied that  he  asked  Hurley  how  it  happened, 
and  Hurley  said  they  were  driving  so  fast 
they  could  not  stop.  He  was  then  asked 
what,  if  anything,  Hurley  said  to  him.  On 
objection  to  the  question  the  court  said:  "No, 
I  don't  think  we  can  go  into  that;  and  an- 
other question  is  whether  it  should  go  In  as 
a  part  of  the  res  gestae."  The  court  was 
right  in  sustaining  the  objection,  for  the  rea- 
son that  defendant  had  no  right  to  call  for 
the  conversation  by  asking  what  Hurley 
said  to  the  witness.  The  only  right  of  the 
defendant  was  to  ask  Hammond  whether  the 
statements  repeated  to  Hurley  were  made, 
and  the  question  would  have  been  answered 
by  yes  or  no;  but  the  reason  given  by  the 
court  was  not  a  good  one,  and  what  was  said 
about  the  res  gestse  was  Improper.  After 
the  ruling,  however,  the  question  was  re- 
peated and  answered,  the  witness  stating 
everything  that  Hurley  said,  and  defendant 
had  no  cause  of  complaint.  After  the  wit- 
ness had  given  the  conversation,  counsel  for 
the  defendant  asked  this  question :  "Give  the 
conversation  between  you  and  Mr  Hurley." 
Aud  the  court  saia:  "He  has."  There  was 
no  occasion  to  repeat  the  conversation,  and 
no  exception  was  taken  to  what  the  court 
said  which  Is  now  complained  of.  Hammond 
made  a  statement  in  which  he  got  the  order 
of  events  confused,  and  the  court  asked  him 
if  he  was  certain  about  It,  and  stated  that 
it  did  not  seem  credible.  It  is  not  proper 
for  a  court  to  say  anything  to  affect  the  cred- 
ibility of  a  witness  with  the  jury,  but  the 
court  Intended  nothing  of  the  kind  in  this 
case,  and  the  effect  was  not  to  discredit  the 
witness,  who,  upon  reflection,  found  that  he 
was  mistaken  and  corrected  his  statement 
A  doctor  called  by  the  plaintiff  testified  that 
the  injuries  of  plaintiff  were  permanent,  and 
that  they  were  liable  to  lead  to  tuberculosis. 
On  cross-examination  it  appeared  that  the 
opinion  of  the  doctor  was  based,  in  part  at 
least,  upon  his  knowledge  of  the  fact  that 
brothers  and  sisters  of  the  plaintiff  had  died 
from  tuberculosis,  and  counsel  for  defendant 
thereupon  moved  to  strike  out  all  the  tes- 
timony of  the  doctor  that  the  Injuries  were 
permanent,  and  that  plaintiff  would  have  tu- 
berculosis. The  court  overruled  the  objec- 
tion because  it  was  too  broad  and  included 
testimony  that  was  proper,  but  the  court 
then  ruled  out  all  the  testimony  of  the  wit- 
ness   concerning    tuberculosis.  There  are 
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some  other  objections  to  the  conduct  and  re- 
marks of  the  court  which  are  of  so  little 
importance  as  not  to  require  particular  men- 
tion. There  was  nothing  in  either  that  was 
Prejudicial  to  the  defendant. 

It  is  urged  that  the  second,  third,  fourth, 
fifth  and  sixth  Instructions  given  at  the  re- 
quest of  the  plaintiff  were  erroneous,  and  that 
the  court  erred  in  giving  them.  The  second 
Instruction  was  as  follows:  "You  are  instruct- 
ed that  railway  trains  approaching  a  public 
crossing  In  a  thickly  settled  district  are  re- 
quired to  use  a  higher  degree  of  care  than 
•they  are  required  to  observe  In  approaching 
public  highways  In  a  sparsely  settled  dis- 
trict." Aside  from  the  requirements  of  the 
statute,  persons  handling  trains  approaching 
crossings  are  required  to  use  reasonable  care, 
and  what  Is  such  degree  of  care  is  a  question 
of  fact,  depending  upon  the  local  conditions. 
One  of  the  numerous  conditions  which  would 
be  material  for  the  consideration  of  the  Jury 
would  be  the  extent  to  which  the  crossing 
is  used.  The  question  whether  a  crossing  Is 
much  used  by  the  public  is  proper  to  be  con- 
sidered, and  In  the  case  of  Overtoom  v.  Chi- 
cago &  Eastern  Illinois  Railroad  Co.,  181 
111.  323,  54  N.  E.  898,  which  is  cited  in  support 
of  the  instruction,  the  fact  was  regarded  as 
material.  In  that  case  the  trial  court  refused 
to  allow  the  plaintiff  to  prove  that  the  cross- 
ing was  in  a  thickly  settled  and  populous 
part  of  Chicago,  and  that  the  street  was  con- 
stantly traveled  over  by  large  numbers  of 
people.  Even  If  the  Instruction  had  con- 
tained a  proposition  of  law,  it  was  abstract 
In  form,  and  It  was  not  the  province  of  the 
jury  to  compare  the  duties  of  the  defendant 
at  this  crossing  with  its  duties  at  some  other 
crossing.  It  did  not  undertake  to  inform  the 
jury  what  precautions  should  be  taken  at 
either  kind  of  crossing,  or  what  the  defendant 
ought  to  have  done;  and,  while  the  court 
ought  to  have  refused  it,  we  do  not  see  how 
it  could  have  harmed  the  defendant. 

The  third  instruction  was  as  follows:  "The 
jury  are  instructed  that  the  preponderance  of 
evidence  In  a  case  is  not,  necessarily,  alone 
determined  by  the  number  of  witnesses  testi- 
fying to  a  particular  fact  or  state  of  facts. 
In  determining  upon  which  side  the  prepon- 
derance of  evidence  Is,  the  jury  should  take 
into  consideration  the  opportunities  of  the 
several  witnesses  for  seeing  or  knowing  the 
tilings  about  which  they  testify ;  their  conduct 
and  demeanor  while  testifying;  their  Interest 
or  lack  of  Interest,  if  any,  in  the  result  of 
the  suit;  the  probability  or  Improbability  of 
the  truth  of  their  several  statements,  in  view 
of  all  the  other  evidence,  facts,  and  circum- 
stances proved  In  the  trial,  and  from  all  the 
evidence,  facts,  and  circumstances  in  evi- 
dence determine  on  which  side  is  the  weight 
or  preponderance  of  the  evidence."  The  ob- 
jection to  the  instruction  is  that  it  told  the 
Jury  what  they  were  to  consider  In  determin- 
ing on  which  side  the  preponderance  lay, 
but  wholly  omitted  the  number  of  witnesses, 


which  is  one  of  the  things  the  Jury  were  bound 
to  consider.  The  element  of  numbers  should 
be  considered  by  them  with  all  the  other 
things  which  are  mentioned  In  the  instruc- 
tion. Gage  v.  Eddy,  179  111.  492,  53  N.  E.  1008; 
Chicago  Union  Traction  Co.  v.  Hanipe,  228 
111.  346,  81  N.  E.  1027.  The  Instruction  did 
not  tell  the  jury  to  disregard  numbers,  but 
it  omitted  to  enumerate  that  element  among 
other  things  to  be  taken  Into  account.  In  de- 
fense of  the  instruction  it  is  said  that  this 
court  has  approved  the  same  instruction  In 
other  cases.  In  the  case  of  Meyer  v.  Mead, 
83  111.  19,  an  instruction  was  given  stating 
that  the  preponderance  of  the  evidence  in 
a  case  is  not  alone  determined  by  the  number 
of  witnesses  testifying  to  any  fact  or  facts, 
but  In  determining  where  the  preponderance 
is  the  jury  must  also  take  Into  consideration 
the  opportunities  or  occasion  of  the  witnesses 
seeing,  knowing,  or  remembering  what  they 
testified  to  or  about,  and  other  things  men- 
tioned In  the  instruction.  The  objection  was 
that  the  jury  were  told  they  need  only  consider 
the  number  of  witnesses  and  also  other  mat- 
ters pertaining  to  the  witnesses;  whereas,  the 
facts  and  circumstances  in  the  case  must  be 
considered  as  well  as  the  number  and  cred- 
ibility of  the  witnesses.  That  instruction 
advised  the  jury  to  consider  the  number  of 
the  witnesses  and  also  the  other  things  con- 
tained in  it  The  question  here  involved  was 
not  considered  and  could  not  have  been.  In 
Chicago  &  Alton  Railroad  Co.  v.  Fisher,  141 
111.  614,  81  N.  E.  406,  the  Instruction  was  as 
follows:  "That  the  preponderance  of  evi- 
dence may  not  depend  entirely  upon  the  num- 
ber of  witnesses  testifying  on  either  side  of 
of  the  case."  It  was  argued  that  the  instruc- 
tion practically  told  the  Jury  that  the  great- 
er number  of  witnesses  Is  no  better  than  the 
lesser  number,  but  the  court  said  that  the 
instruction  impliedly  conceded  that  where 
other  things  were  equal  the  greater  number 
must  control.  In  that  case  there  was  no  re- 
cital of  things  to  be  considered,  and  an  omis- 
sion of  the  important  element  of  numbers. 
In  West  Chicago  Street  Railroad  Co.  v.  Lies- 
erowitz,  197  111.  607,  64  N.  E.  718,  an  instruc- 
tion which  was  in  substance  the  same  as  the 
one  given  in  this  case  was  objected  to  as 
telling  the  jury  to  disregard  numbers  In 
determining  upon  the  preponderance  of  the 
evidence.  It  was  said  that  the  correctness 
of  the  instruction  was  sustained  by  the  two 
cases  just  referred  to,  which,  perhaps,  was 
only  correct  In  a  limited  sense;  but  It  was 
said  that  If  the  Instruction  was  defective  it 
was  cured  by  instruction  No.  18,  given  for 
the  appellant  In  that  case,  which  told  the 
jury  that  the  number  of  credible  and  disin- 
terested witnesses  testifying  on  the  one  side 
or  the  other  of  a  disputed  point  is  a  proper 
element  for  the  Jury  to  consider  in  determin- 
ing where  lies  the  preponderance  of  the  evi- 
dence. The  two  Instructions  taken  together 
correctly  stated  the  law.  We  do  not  think 
It  can  be  said  that  this  court  has  given  its 
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unqualified  approval  to  this  instruction,  or 
that  It  might  not  be  misleading  in  a  case 
where  the  question  of  numbers  was  Im- 
portant, and  no  other  instruction  was  giv- 
en supplementing  it  In  this  case  we  would 
not  feel  justified  in  reversing  the  Judgment 
on  account  of  it 

The  fourth  instruction  correctly  stated  the 
law  as  to  the  degree  of  care  required  of  the 
plaintiff,  but  it  was  prefaced  by  the  statement 
that  the  law  did  not  require  of  him  the  exer- 
cise of  an  extraordinary  degree  of  care.  The 
plaintiff  was  entitled  to  an  Instruction  in- 
forming the  jury  of  the  degree  of  care  requir- 
ed of  him  by  the  law,  and  the  proper  office  of 
an  instruction  was  completely  filled  by  the 
latter  part  of  the  instruction  In  question. 
Generally,  an  enumeration  of  things  which 
the  law  does  not  require,  and  which  is  In 
the  nature  of  argument,  is  at  least  of  doubt- 
ful propriety.  It  is  true,  however,  that  the 
law  did  not  require  of  the  plaintiff  the  ex- 
ercise of  an  extraordinary  degree  of  care, 
and  the  statement  Is  not  ground  for  revers- 
ing the  judgment. 

The  fifth  and  sixth  instructions  are  ob- 
jected to  as  assuming  facts,  or  telling  the 
jury,  by  Inference,  that  certain  facts  existed. 
They  were  accurate  statements  of  the  law, 
and  we  find  in  them  no  assumption  of  any 
matter  of  fact. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 


(229  111.  494) 

KIERNAN  v.  BUSH  TEMPLE  OP  MUSIC 
CO.  et  al. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907.) 

1.  Landlord  and  Tenant— Leases— Build  - 
ino  Ordinances. 

A  lessee  is  presumed  to  have  equal  knowl- 
edge with  his  lessor  of  provisions  of  building 
ordinances  in  force  when  the  lease  is  executed. 

2.  Same— Construction. 

Where  the  right  to  use  movable  scenery 
in  a  theater  was  determined  under  the  ordi- 
nances of  a  city  by  the  method  of  construction 
of  the  building  and  stage,  and  did  not  depend 
on  whether  the  lessee's  amusement  license  was 
first  or  second  class,  a  covenant  to  furnish  the 
lessee  a  first-class  amusement  license  did  not 
necessarily  contemplate  the  use  of  movable 
scenery  and  bind  the  lessor  to  place  the  build- 
ing in  _  such  condition  that  under  the  build- 
ing ordinances  movable  scenery  might  be  used. 

3.  Same— Breach  of  Contract  by  Lessor- 
Remedy  of  Lessee. 

Where  the  lessee  of  a  theater  was  damaged 
by  failure  of  the  lessor  to  furnish  him  a  first- 
class  amusement  license  as  provided  by  the 
lease,  by  reason  whereof  the  theater  was  closed 
by  the  city,  as  not  complying  with  its  ordi- 
nances, the  lessee's  remedy  was  at  law,  and 
not  by  bill  in  equity  to  restrain  the  lessor  from 
shutting  off  light  and  heat  from  the  building 
on  failure  of  the  lessee  to  pay  the  rent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant,  §  476.] 

4.  Same. 

Where  plaintiff  leased  a  theater  from  de- 
fendant, the  lease  impliedly  warranted  the  quiet 
enjoyment  of  the  demised  premises;  but  if, 


under  any  circumstances,  plaintiff  could  resort 
to  equity  to  set  off  against  the  rent  damages 
sustained  by  a  violation  of  those  covenants  by 
one  claiming  under  a  superior  right,  the  bill 
must  show  that  his  possession  was  disturbed 
by  some  one  other  than  the  public  authorities 
of  a  city  under  their  police  power  on  account 
of  the  violation  of  the  ordinances  by  the  lessee. 
5.  Same. 

Where  the  police  authorities  closed  a  the- 
ater leased  by  defendants  to  complainant  be- 
cause he  was  using  movable  scenery  in  a  build- 
ing so  constructed  that  such  use  was  prohibited 
by  the  building  ordinance,  such  disturbance  was 
not  a  breach  of  the  lessor's  implied  covenant 
for  the  quiet  enjoyment  of  the  premises  by  the 
lessee,  and  did  not  give  the  lessee  any  legal 
claim  against  the  lessor  for  the  rent  paid  in 
advance  or  for  damages  sustained. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  J.  W.  Mack,  Judge. 

Bill  by  Thomas  S.  Kiernan  against  the 
Bush  Temple  of  Music  Company  and  others. 
Judgment  for  defendants,  and.  plaintiff  ap- 
peals. Affirmed. 

This  Is  an  appeal  from  the  judgment  of 
the  Appellate  Court  affirming  a  decree  of  the 
circuit  court  in  sustaining  a  demurrer  to  and 
dismissing  the  appellant's  bill  for  want  of 
equity.  ' 

The  allegations  of  the  bill  necessary  to  an 
understanding  of  the  questions  herein  in- 
volved are  substantially  as  follows:  On  and 
prior  to  April  30,  1902,  Mary  J.  Bush,  B. 
Frank  Bush,  and  William  L.  Bush,  trustees 
and  executors  of  the  estate  of  William  H. 
Bush,  deceased,  owned  four  lots  In  the  city  of 
Chicago.  The  title  to  three  of  them  they  ob- 
tained by  virtue  of  the  will  of  William  H. 
Bush,  deceased.  The  title  to  the  other  they  . 
obtained  by  purchase,  as  trustees.  On  the 
said  30th  day  of  April,  1902,  the  premises 
were  Improved  with  a  building  called  the 
"Bush  Temple  of  Music,"  a  part  of  which 
was  adapted  to  theater  purposes.  The  por- 
tion of  the  building  thus  arranged  consisted 
of  an  auditorium,  with  Its  furniture,  a  stage, 
equipments  therefor,  and  entrances  to  and 
exits  from  said  auditorium  and  stage.  On 
said  April  30,  1902,  said  trustees  above  men- 
tioned executed  to  the  Bush  Temple  of  Music 
Company,  a  corporation,  a  99-year  lease  on 
the  real  estate  and  buildings  thereon.  On 
the  28th  of  October,  1902,  the  Bush  Temple 
of  Music  Company  leased  to  appellant  "the 
auditorium  and  stage  of  the  Bush  Temple  of 
Music  of  Chicago,  lighted  and  heated,  when 
needed,  by  the  party  of  the  second  part  (ap- 
pellant) for  evening  and  afternoon  perform- 
ances, for  a  term  commencing  November  24, 
1902,  and  ending  June  27,  1903,  both  inclu- 
sive, with  the  exception  of  Sundays  during 
said  term  and  Tuesdays  and  Fridays,  up  to 
seven  o'clock  p.  m.  (except  when  a  holiday 
falls  on  either  of  said  days),  during  said  term, 
together  with  stock,  scenery  and  equipment 
contained  in  said  auditorium  and  stage,  with 
a  first-class  amusement  license  extending  dur- 
ing said  term,  and  to  furnish  printed  pro- 
grama.   No  seat  for  any  performance  during 
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said  term  conducted  by  the  party  of  the 
second  part  shall  be  sold  for  less  than  twenty- 
five  cents  (25c),  and  all  plays  produced  by 
the  party  of  the  second  part  shall  be  of  a 
high  class  and  equal  to  those  produced  by  any 
of  the  local  stock  companies  in  Chicago,  and 
no  burlesque,  minstrel  or  vaudeville  shows 
shall  be  produced  during  the  term  of  this 
lease  or  any  renewal  thereof."  The  lease  au- 
thorized appellant  to  erect  upon  the  stage  any- 
thing necessary  for  carrying  on  his  business, 
and  in  the  event  anything  so  erected  should 
have  the  effect  of  increasing  the  rate  of  insur- 
ance appellant  was  to  pay  the  Increased 
amount  of  insurance.  The  lease  provided  for 
a  renewal  by  appellant  for  a  term  of  two 
years,  commencing  the  fourth  week  in  Au- 
gust, 1903,  and  extending  to  the  third  week 
In  June,  1905,  for  an  annual  rental  of  $9,000. 
The  lease  was  renewed  at  the  expiration  of 
the  first  term  for  two  years.  The  renewal 
lease  was  substantially  the  same  in  its  terms, 
so  far  as  the  questions  here  involved  are  con- 
cerned, as  the  original  lease,  except  that  It 
included  Sundays,  and  the  rent  to  be  paid 
was  $14,000  per  year,  payable  quarterly  In 
advance. 

The  bill  also  alleges  that  appellant,  during 
the  entire  period  covered  by  his  first  lease, 
and  up  to  March  14,  1904,  of  the  period 
covered  by  the  renewal,  believed  the  Bush 
Temple  of  Music  Company  owned  the  prem- 
ises and  building,  and  paid  all  rent  to  It,  and 
that  on  said  day  the  attorney  for  appellees 
informed  appellant  the  Bush  Temple  of  Music 
Company  had  conveyed  its  interests  to  Mary 
Jane  Bush,  B.  Frank  Bush,  and  William  L. 
Bush,  trustees  under  the  will  of  William  H. 
Bush,  deceased,  and  upon  Investigation  the  ap- 
pellant found  there  had  been  recorded  in  the 
recorder's  office,  December  15.  1902,  <a  quit- 
claim deed  under  date  of  September  30,  1902, 
purporting  to  convey  from  the  Bush  Temple  of 
Music  Company  the  premises  to  the  parties 
above  named.  The  bill  further  alleges  that 
on  the  same  day  said  attorney,  as  agent  for 
Mary  J.  Bush,  B.  Frank  Bush,  and  William 
It.  Bush,  and  also  for  the  Bush  Temple  of 
Music  Company,  informed  appellant  that  such 
proceedings  had  been  had  as  that  the  prem- 
ises^ then  belonged  In  fee  to  Mary  J.,  B. 
Frank,  and  William  L.  Bush  as  individuals, 
and  it  Is  averred  In  the  bill  that  the  Bush 
Temple  of  Music  Company  owns  no  property 
or  assets  whatever,  and  has  no  interest  in 
said  auditorium  and  stage  nor  in  the  real  es- 
tate or  improvements  thereon,  and  no  inter- 
est in  the  lease  or  extension  thereof. 

The  bill  further  alleges  that  jnst  prior  to 
January  2,  1904,  the  city  of  Chicago  dis- 
covered that  the  premises  leased  to  appellant 
had  not  been  constructed  in  accordance  with 
the  requirements  of  certain  ordinances  of 
said  city,  which  are  made  a  part  of  the  bill, 
and  by  virtue  of  its  police  powers,  after  no- 
tice to  the  Bush  estate,  closed  the  auditorium 
and  theater.  On  the  18th  and  25th  days  of 
January,  1904,  the  city  council  of  the  city  of 


Chicago  passed  ordinances  amending  ordi- 
nances theretofore  passed  relating  to  theaters 
and  places  of  public  amusement,  and  on  the 
last-named  date  adopted  an  order  or  resolu- 
tion that  persons,  firms,  or  corporations  op- 
erating theaters  who  would  agree  to  make 
such  alterations  as  were  necessary  to  comply 
with  the  ordinances  not  later  than  September 
1,  1904,  should  be  permitted  to  open  and 
operate  their  theaters  upon  certain  condi- 
tions therein  described,  upon  giving  bond 
to  the  city  in  the  sum  of  $25,000,  conditioned 
for  the  performance  of  the  requirements  of 
the  ordinances  within  the  time  named.  On 
the  27th  of  January,  1904.  the  Bush  Temple 
of  Music  Company,  by  B.  F.  Bush,  president, 
addressed  a  communication  "to  the  honorable 
theater  commissioners,  city,"  requesting  an 
early  Inspection  of  the  Bush  Temple  Theater, 
and  stated  it  was  desired  to  comply  with  the 
resolution  of  the  council  passed  January 
25 th,  and  agreed  to  put  the  theater  in  such 
condition  by  September  1,  1904,  as  would 
comply  with  the  ordinances.  On  February 
6,  1904,  Mary  J.,  B.  Frank  and  William  L. 
Bush,  as  principals,  and  John  Gerts.  as 
surety,  executed  the  bond  required  by  the 
order  or  resolution  of  the  council  and  on  the 
same  day  the  bond  was  approved  and  per- 
mission given  to  open  the  theater. 

The  bill  alleges  that  appellees,  upon  the 
closing  of  the  theater  by  the  city,  took  pos- 
session of  It  for  the  purpose  of  putting  it  in 
such  condition  as  to  comply  with  the  ordi- 
nances, and  kept  possession  of  it  until  the 
10th  day  of  February,  1904,  when  appellant 
was  again  let  into  possession  to  operate  the 
theater,  under  the  permission  and  authority 
of  the  city,  until  Its  ordinances  were  complied 
with.  The  bill  further  alleges  that  November 
30,  1903.  appellant  paid  the  Bush  Temple  of 
Music  Company  $3,500,  which  was  to  be  paid 
by  the  terms  of  the  lease  for  the  second 
quarter  of  the  year  1903  and  1904,  and  that 
'  he  had  paid  all  rent  due  prior  thereto  in  ac- 
cordance with  the  terms  of  said  lease,  and 
charges  that  appellees  failed  to  furnish  him 
a  first-class  amusement  license,  as  they  were 
required  to  do  by  the  lease,  for  the  period 
beginning  January  2,  1004,  up  to  the  time  of- 
filing  the  bill,  and  that  they  bad  not  complied 
with  the  terms  of  their  bond  before  men- 
tioned. The  bill  further  charges  that  the 
Bush  Temple  of  Music  Company  is  under  the 
complete  control,  management,  and  direction 
of  Mary  J.,  B.  Frank  and  William  L.  Bush, 
who  are  the  officers  and  directors  of  said 
corporation,  and  that  said  individuals  are, 
and  have  been  since  the  beginning  of  the  con- 
troversy which  resulted  In  this  suit,  repre- 
sented by  counsel,  who  appears  for  them  in 
this  court  as  their  attorney;  that  said  at- 
torney, acting  for  appellees,  Informed  ap- 
pellant that  it  was  their  intention  to  not 
conform  to  the  ordinances  and  the  conditions 
of  their  bond;  and  that  they  would  not  make 
the  changes  and  alterations  In  the  demised 
premises  necessary  to  comply  with  the  ordl- 
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nances  and  the  conditions  of  their  said  bond. 
The  bill  alleges  that  upon  appellees  Alius 
the  bond  before  mentioned  the  city  assigned 
two  firemen  to  attend  performances  given 
in  the  theater  by  appellant,  but  that  appellees 
refused  to  pay  for  their  services,  and  the 
city  was  threatening  to  revoke  the  permis- 
sion under  which  the  theater  was  being 
operated  unless  said  firemen  were  Immediate- 
ly paid  for  their  services. 

The  bill  concludes  as  follows: 

"(23)  That  notwithstanding  the  exclusion  of 
your  orator  from  the  possession  and  use  of 
said  demised  premises  from  the  said  2d  day 
of  January,  1904,  until  the  10th  day  of  Feb- 
ruary, 1904,  and  notwithstanding  the  said 
defendants  have,  and  each  of  them  has,  failed 
to  furnish  your  orator  a  first-class  amusement 
license  for  said  premises  during  the  period 
aforesaid,  and  notwithstanding  that  your  or- 
ator's damages,  arising  from  the  failure  of 
your  orator's  lessor,  under  said  demise,  to 
observe,  perform,  fulfill,  and  keep  the  cove- 
nants and  conditions  in  said  demise  contained 
on  the  lessor's  part  therein  to  be  performed, 
observed,  fulfilled,  and  kept,  are  largely  In 
excess  of  rent  claimed  to  be  due,  and  not- 
withstanding the  said  defendants  refuse  to 
comply  with  the  terms  of  said  bond  as  to  the 
payment  of  firemen  and  their  intention  not  to 
make  the  necessary  changes  and  additions 
required  in  said  demised  premises  to  make 
them  conform  to  said  ordinances,  has  demand- 
ed of  your  orator  that  your  orator  pay  to  the 
said  Bush  Temple  of  Music  Company,  with- 
out abatement  of  any  kind,  the  full  rent  re- 
served in  said  lease,  viz.,  the  sum  of  thirty- 
five  hundred  dollars  ($3,500),  for  and  in  re- 
spect of  the  third  quarterly  installment  of 
rent  payable  under  said  lease  for  the  year 
1903-04,  and  to  enforce  said  payment  the 
said  defendants  have  caused  the  said  de- 
fendant, the  Bush  Temple  of  Music  Company, 
to  serve  upon  your  orator  a  notice  In  writ- 
ing, which  is  In  the  words  and  figures  fol- 
lowing, namely:  «To  Thomas  S.  Kiernan: 
You  will  please  take  notice  that,  unless  you 
pay  the  rent  due  from  you  for  the  Bush  Tem- 
ple auditorium  within  five  days  from  the 
service  of  this  notice  on  you,  your  lease  for 
said  auditorium  will  be  terminated.  (Seal.) 
Bush  Temple  of  Music  Co.,  B.  F.  Bush,  Pres. 
Chicago,  111.,  March  19,  1904.'  And  the  said 
defendants,  by  their  aforesaid  agent,  for  the 
purpose  of  compelling  your  orator  to  pay  said 
sum  of  $3,500  without  any  adjudication  by 
any  court  of  competent  jurisdiction  in  the 
premises,  have  threatened  that,  unless  the 
demand  in  said  notice  be  complied  with  with- 
in the  period  therein  mentioned  the  said  Bush 
Temple  of  Music  Company  shall  and  will,  on 
the  expiration  of  said  period,  shut  off  the 
light  and  heat  contracted  and  agreed  In  and 
by  said  lease  to  be  furnished  to  the  said  de- 
mised premises  during  the  term  thereof  and 
of  the  extension  thereof,  as  aforesaid. 

"(24)  That  the  said  defendant  the  Bush 
Temple  of  Music  Company  Is  wholly  irre- 


sponsible, and,  if  compelled  to  look  to  the 
said  Bush  Temple  of  Music  Company  In  any 
other  way  than  by  way  of  recoupment  or 
set-off  against  the  rent  payable  under  said 
lease  and  extension  thereof  for  your  orator's 
aforesaid  damages,  your  orator  will  be  ab- 
solutely without  remedy  to  recover  the  same. 

"(25)  That  if  said  defendants,  or  any  of 
them,  should  execute  the  threat  of  the  said 
defendant  Henry  S.  Wilcox  to  shut  off  the 
light  and  heat  from  said  demised  premises, 
the  effect  thereof  would  be  to  completely  de- 
stroy the  business  of  your  orator,  which  he 
has  built  up  at  a  large  expense  In  money  and 
labor  on  his  part,  and  would  cause  him  Irrep- 
arable damage. 

"(20)  That  the  rights  of  your  orator  will 
be  unduly  prejudiced, .  and  your  orator  will 
be  irreparably  damaged,  unless  the  said  de- 
fendants, and  each  of  them,  their  attorneys, 
agents,  and  servants,  be  immediately  and 
without  notice  to  them,  or  any  of  them,  re- 
strained and  enjoined  from  attempting  in 
any  manner  to  forfeit  said  lease  and  exten- 
sion thereof  or  to  declare  the  same  ended, 
without  adjudication  by  a  court  of  compe- 
tent and  final  jurisdiction,  upon  due  notice 
to  your  orator,  authorizing  the  same,  and 
until  the  further  order  of  this  court,  after 
sue!'  Adjudication,  from  shutting  off  from  said 
deii-Ised  premises  light  and  heat,  and  from 
suffering  or  permitting  the  electric  or  heat 
plants  which  now  do  furnish  and  heretofore 
have  furnished  light  and  heat  to  said  de- 
mised premises  to  suspend  operation,  and 
from  in  any  manner  interfering  with,  im- 
peding, molesting,  or  hindering  your  orator 
In  the  prosecution  of  his  business  In  the  said 
demised  premises,  as  provided  In  and  by  said 
demise." 

The  bill  prayed:  "(1)  That  the  defendants, 
or  such  of  them  as  are  responsible  under  the 
lessor's  covenants  In  the  demise,  specifically 
perform  the  covenant  to  furnish  appellant 
with  a  first-class  amusement  license  for  the 
demised  premises  during  the  rest,  residue,  and 
remainder  of  the  term;  (2)  that  the  defend- 
ants be  decreed  to  comply  with  the  condi- 
tions named  In  their  bond  given  to  the  city 
within  the  period  therein  mentioned,  and 
put  the  premises  in  such  condition  that  a 
first-class  amusement  license  may  be  issued; 
(3)  that  an  account  may  be  taken  of  the  ap- 
pellant's damages,  and  that  the  amount  found 
due  be  decreed  to  be  satisfied  out  of  the  rent 
reserved  under  the  lease  or  other  property 
of  the  trust;  (4)  that  defendants  be  enjoined 
from  forfeiting  the  lease  and  from  cutting  off 
light  and  heat,  from  impeding,  molesting,  or 
hindering  appellant  In  the  prosecution  of  his 
business  in  the  demised  premises." 

By  an  amendment  to  his  bill  appellant 
charged  that  after  the  city  closed  the  theater, 
as  averred  in  the  bill,  B.  Frank  Bush  obtained 
from  the  box  office  the  license  theretofore 
furnished  by  the  Bush  Temple  of  Music  Com- 
pany, which  the  original  bill  charged  pur- 
ported to  be  a  first-class  amusement  license 
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for  the  operation  of  the  theater,  and  that  said 
license  was  not  a  first-class  amusement  li- 
cense, but  was  a  second-class  amusement  IN 
cense,  issued  by  the  city  October  20,  1903. 

Section  90  of  the  ordinances  of  said  city 
relating  to  the  subject  of  theater  and  amuse- 
ment licenses  in  force,  as  alleged  in  the  bill, 
at  that  time,  was  as  follows:  "(99)  Classifi- 
cation for  license. — For  the  purpose  of  pro- 
viding for  the  licensing  and  taxing  of  the- 
atricals, shows,  amusements  and  all  public 
exhibitions  for  gain,  in  a  just  and  equitable 
manner,  the  same  are  hereby  divided  Into  five 
classes,  which  shall  be  known  as  the  first, 
second,  third,  fourth  and  fifth,  as  follows: 
(1)  All  entertainments  of  a  dramatic  or  oper- 
atic character,  Including  lectures,  public  read- 
ings and  recitations  and  exhibitions  of  paint* 
ings  or  statuary,  shall  belong  to  and  be  known 
ajs  entertainments  of  the  first  class;  (2)  con- 
certs or  other  musical  entertainments,  pano- 
ramas, performances  of  any  feats  of  jugglery, 
sleight-of-hand  or  necromancy,  and  exhibi- 
tions of  any  natural  or  artificial  curiosities, 
shall  belong  to  and  be  known  as  entertain- 
ments of  tbe  second  class." 

Another  amendment  specifies  the  items  go- 
ing to  make  up  the  total  amount  of  damages 
appellant  claims  to  have  sustained  by  reason 
of  the  alleged  failure  of  appellees  to  comply 
with  the  terms  of  the  lease. 

McArdle  &  McArdle.  for  appellant.  Henry  • 
8.  Wilcox  (Jesse  Wilcox,  of  counsel),  for 
appellees.  . 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  theory  of  appellant's  bill  re- 
lating to  the  right  claimed  by  the  appellees 
to  turn  off  the  light  and  heat  from  the  the- 
ater and  determine  the  lease  for  nonpayment 
of  rent,  is  that  the  lease  bound  the  lessor 
to  furnish  appellant  with  an  auditorium  and 
stage  so  constructed  that  appellant  would  be 
authorized,  under  the  ordinances  of  the  city, 
to  use  movable  scenery  on  the  stage  In  giv- 
ing performances.  Section  164  of  the  build- 
ing ordinances  of  the  city  is  as  follows: 
"8ec.  164.  Buildings  of  class  4  embrace  all 
buildings  in  which  no  movable  scenery  is 
used  upon  the  stage  thereof.  Class  5  em- 
braces all  buildings  in  which  movable  scen- 
ery Is  used."  Section  176  prescribes  the  floor 
level  of  the  auditorium  in  buildings  of  both 
classes.  Section  182  prescribes  the  construc- 
tion of  the  stage  upon  which  movable  scen- 
ery Is  to  be  used.  Section  184  provides  for 
a  flue  pipe  over  the  stage  in  buildings  of 
class  5.  Section  185  provides  for  an  auto- 
matic sprinkler  in  buildings  of  class  5.  There 
is  no  direct  averment  in  the  bill  that  the 
lessor  knew  or  understood  appellant  desired 
or  intended  to  use  movable  scenery  on  the 
stage,  and  that  he  was  leasing  It  for  that 
purpose  and  with  that  understanding.  Coun- 
sel argue  that  as  the  lease  was  for  an  audi- 
torium and  stage,  "together  with  stock,  scen- 
ery and  equipment  contained  in  said  audi- 


torium and  stage,"  and  fixed  the  minimum 
price  at  which  seats  should  be  sold,  stipulat- 
ed that  burlesque,  minstrel,  or  vaudeville 
shows  should  not  be  given  in  the  theater,  and 
provided  that  all  plays  produced  therein 
should  be  of  a  high  class,  equal  to  those 
produced  by  any  other  of  the  local  stock  com- 
panies of  the  city  of  Chicago,  and  required 
appellant  to  provide  all  scenic  equipment, 
and  furnished  him  a  carpenter  shop  in  which 
to  produce  it,  and  further  bound  the  lessor 
to  furnish  appellant  a  first-class  amusement 
license,  it  necessarily  follows  the  use  of  mov- 
able scenery  would  be  required  and  was  con- 
templated by  the  parties  to  the  lease,  and 
that  the  covenants  of  said  lease  bound  tbe 
lessor  to  furnish  the  appellant  an  auditorium 
and  stage  so  constructed  that  under  the  ordi- 
nances appellant  would  be  permitted  to  use 
movable  scenery.  Appellant  contends  that 
the  lessor  knew  when  and  how  the  building, 
stage,  and  auditorium  were  erected  and  con- 
structed, and  that  he  had  a  right,  in  taking 
the  lease,  to  assume  that  it  was  so  construct- 
ed that  he  would  be  authorized  to  carry  on 
and  conduct  Buch  performances  as  were  con- 
templated by  a  first-class  amusement  license, 
and  with  the  use  of  movable  scenery  on  the 
stage.  There  is  no  averment  in  the  bill  when 
tbe  building  and  theater  were  constructed. 
The  allegation  is  "that  on  said  last-mention- 
ed day,  viz.,  the  30th  of  April,  1902,  said 
premises  were  improved  with  a  building  call- 
ed the  Bush  Temple  of  Music,  *  *  *  and 
part  of  said  building  was  adapted  to  theater 
purposes.*'  The  ordinances  of  1898,  under 
which  the  bill  alleges  the  theater  was  closed 
in  January,  1904,  were  by  section  176  made 
to  apply  only  to  buildings  of  "new  construc- 
tion or  re-construction  or  alteration,  or  im- 
provement of  existing  buildings."  It  is  Im- 
possible to  determine  from  the  allegations  of 
the  bill  when  the  building  had  been  erected 
and  the  auditorium  and  stage  constructed 
and  equipped.  If  this  had  been  done  prior 
to  1898,  then  the  ordinances  of  1898  relating 
to  such  buildings  would  not  apply.  If  it  was 
constructed  after  1898,  appellant  cannot  be 
heard  to  say  he  did  not  know  that  there 
were  ordinances  prohibiting  the  use  of  mov- 
able scenery,  for  the  reason  that  he  was  as 
much  charged  with  knowledge  of  the  ordi- 
nances as  the  owner  of  the  building.  There 
is  no  averment  of  the  bill  that  appellant  did 
not  know  how  the  auditorium  and  stage  were 
constructed,  or  that  the  Bush  Temple  of 
Music  Company  made  any  false  representa- 
tions to  him  in  that  regard,  upon  which  he 
relied  and  by  reason  of  which  he  accepted 
the  lease. 

We  have  above  set  out  the  substance  of 
the  averments  of  the  bill  as  to  the  leasing  to 
and  use  by  appellant  of  movable  scenery,  and 
we  cannot  agree  with  appellant  that  these 
averments  must  be  construed  to  be  allega- 
tions that  the  lease  necessarily  contemplated 
the  use  of  movable  scenery.  The  lease  did 
not  mention  movable  scenery,  nor  is  there 
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anythlng  contained  In  It  from  which  It  must 
necessarily  be  inferred  that  movable  scenery 
was  leased  or  contemplated  being  used.  The 
covenant  of  the  lessor  to  furnish  appellant 
a  first-class  amusement  license  is  of  no  value 
as  an  aid  in  determining  the  character  of  the 
scenery  leased  and  to  be  used.  Clauses  1  and 
2  of  section  99  of  the  ordinance  above  quoted 
are  the  provisions  relating  to  the  classifica- 
tion of  entertainments  as  first  and  second 
class.  It  will  be  seen  from  this  ordinance 
that  appellant's  right  to  use  movable  scen- 
ery did  not  depend  upon  whether  his  license 
was  first-class  or  second-class.  The  kind  of 
scenery  he  was  authorized  to  use  was  deter- 
mined by  the  construction  of  the  auditorium 
and  stage,  and  not  from  whether  the  license 
was  first-class  or  second-class.  It  Is  not 
claimed  by  the  bill  that  appellant's  posses- 
sion was  disturbed  on  account  of  the  class  of 
his  license.  No  license  could  have  author- 
ized him  to  carry  on  his  business  in  a  build- 
ing not  constructed  and  equipped  in  accord- 
ance with  the  requirements  of  the  ordinances, 
and  appellant's  contention  is  that  tbe  city  of 
Chicago  took  possession  of  the  theater,  under 
its  police  powers  and  by  virtue  of  the  ordi- 
nances, because  the  construction  did  not  com- 
ply with  said  ordinances,  and  not  because  tbe 
lessor  had  furnished  him  with  a  second-class 
license.  If  appellant  was  damaged  In  any 
way  on  account  of  the  failure  of  the  lessor  to 
furnish  him  a  first-class  amusement  license, 
his  remedy  is  at  law.  It  must  be  conceded 
that  the  lease  Impliedly  covenanted  with  ap- 
pellant for  tbe  quiet  enjoyment  of  the  de- 
mised premises,  but,  If  be  could  under  any 
circumstances  resort  to  a  court  of  equity  to 
set  off  against  tbe  rent  damages  sustained 
by  reason  of  a  violation  of  those  covenants  by 
some  one  claiming  under  a  superior  right,  It 
would  be  necessary  for  the  averments  of  the 
bill  to  show  that  his  possession  was  disturbed 
by  some  one  other  than  the  public  authori- 
ties of  a  city,  under  their  police  powers,  on 
account  of  a  violation  of  the  ordinances  by 
the  lessee.  We  agree  with  the  conclusion 
of  the  Appellate  Court,  stated  In  its  opinion 
in  the  following  language:  "Section  176  of 
the  building  ordinance,  by  its  terms,  applies 
only  to  buildings  constructed  or  repaired  after 
tbe  ordinance  took  effect.  Sections  182,  184, 
and  185  contain  no  such  provision,  but  by 
their  terms  apply  to  buildings  theretofore  as 
well  as  to  those  thereafter  constructed.  There 
Is  in  the  bill  no  allegation  as  to  when  the 
building  In  question  was  constructed,  nor 
that  the  lessee  did  not  know,  when  the  lease 
was  executed,  that  It  was  constructed  after 
the  building  ordinance  of  1898  took  effect. 
The  lessee,  equally  with  the  lessor,  must  be 
presumed  to  have  known  of  the  provisions 
of  the  building  ordinance  in  force  when  the 
lease  was  executed.  Whether  the  floor  level 
of  the  auditorium  was  within  the  limits  of 
the  first  story  of  the  building,  as  required 
by  section  176;  whether  the  stage  was  con- 
structed as  required  by  section  182 ;  whether 


there  was  a  flue  pipe  over  the  stage,  as  re- 
quired by  section  184 ;  and  whether  the  build- 
ing was  provided  with  automatic  sprinklers, 
as  required  by  section  186 — were  all  matters 
that  could  be  readily  seen,  and  there  is  no 
averment  in  the  bill  that  complainant  did  uot 
know,  when  he  executed  the  lease,  the  facts 
In  relation  to  the  construction  of  the  building. 
No  covenaut  on  the  part  of  the  lessor  can  be 
implied  that  the  lessee  should  be  permitted 
to  use  the  demised  premises  in  violation  of 
the  building  ordinance.  Under  the  ordinan- 
ces, set  forth  in  the  bill  as  exhibits  thereto, 
If  the  closing  of  the  theater  of  the  complain- 
ant by  the  city  of  Chicago  was  rightful,  it 
was  rightful  because  the  complainant  had  used 
and  was  using  movable  scenery  In  a  building 
so  constructed  that  the  use  of  movable  scen- 
ery therein  was  prohibited  by  the  building 
Ordinance,  and  gave  the  city  authorities  the 
right  to  close  the  theater.  We  do  not  think 
that  tbe  disturbance  of  tbe  lessee's  enjoyment 
of  the  demised  premises  thus  occasioned  can 
be  held  a  breach  of  the  lessor's  implied  cove- 
nant for  the  quiet  enjoyment  of  the  demised 
premises  by  the  lessee,  or  that  it  gave  to  tbe 
lessee  any  legal  claim  against  tbe  lessor  for 
the  rent  paid  In  advance,  or  for  damages  sus- 
tained by  him  by  reason  of  the  Interruption 
of  his  business  by  such  closing." 

In  our  opinion  the  bill  did  not  state  a  case 
authorizing  the  relief  prayed  In  a  court  of 
'equity,  and  the  judgment  of  tbe  Appellate 
Court,  affirming  the  decree  of  the  circuit 
court  in  sustaining  the  demurrer  and  dismiss- 
ing tbe  bill  for  tbe  want  of  eauity,  is  affirmed. 

Judgment  affirmed. 

(229  111.  397) 
SUGAR  v.  FROEHLICH. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Specific  Performance  —  Conditions  o» 
Contract. 

It  being  clear,  from  the  contract  of  sale  of 
lot  4  and  from  the  testimony,  that  the  vendor 
never  intended  to  sell  such  lot  unless  lot  5  was 
sold  at  the  same  time,  and  that  the  vendee  must 
have  understood  this  when  he  signed  the  con- 
tract, and  it  not  being  clear  that  the  vendee 
ever  made  any  positive  offer  for  lot  5,  and  there 
being  no  proof  that  any  one  else  made  any  offer 
for  it,  and  the  vendee  not  offering  to  take  it, 
but  only  asking  specific  performance  as  to  lot 
4,  enforcement  of  it  is  properly  denied  him. 

2.  Quieting  Title— Cloud  on  Title. 

A  contract  of  sale  of  land,  placed  in  es- 
crow, having  been  recorded  without  consent  of 
the  parties,  can  be  set  aside  as  cloud  on  title: 
the  vendee  not  being  entitled  to  enforcement  of 
it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quieting  Title,  5§  18,  20.] 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Windes,  Judge. 

Suit  by  John  Froehlich  against  Nate  Sugar. 
Decree  for  complainant.  Defendant  appeals. 
Affirmed. 

February  3,  1903,  appellee  filed  a  bill  in 
the  circuit  court  of  Cook  county  seeking  the 
annulment  and  cancellation  of  a  certain 
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contract  as  a.  cloud  upon  his  title  to  certain 
real  estate.  The  contract  provides  that  Nate 
Sugar  agrees  to  purchase,  at  the  price  of 
$12,500.  lot  34,  In  block  3,  Bauwan  &  Hoff- 
man's subdivision,  Chicago,  "and  John  Froeh- 
llch  agrees  to  sell  said  premises  at  said 
price,  and  to  convey  to  said  purchaser  a  good 
and  merchantable  title  thereto  by  general  war- 
ranty deed,  but  subject  to  (1)  existing  leases, 
expiring  May  1st,  the  purchaser  to  be  entitled 
to  the  rents  from  the  delivery  of  the  deed; 
(2)  all  taxes  and  assessments  levied  after 
the  year  1901;  (3)  any  unpaid  special  taxes 
or  assessments  levied  for  improvements  not 
yet  made.  •  *  *  Said  purchaser  has  paid 
one  hundred  ($100)  dollars  as  earnest  money, 
to  be  applied  on  such  purchase  when  consum- 
mated, and  agrees  to  pay,  within  five  days 
after  the  title  has  been  examined  and  found 
good  or  accepted  by  him,  the  further  sum 
of  twelve  thousand  four  hundred  ($12,400) 
dollars  at  the  office  of  Haberer  &  Snow  Com- 
pany, Chicago,  provided  a  good  and  suffi- 
cient general  warranty  deed  conveying  to 
said  purchaser  a  good  and  merchantable  title 
to  said  premises  (subject  as  aforesaid)  shall 
then  be  ready  for  delivery.  •  •  *  This 
contract  is  made  subject  to  lot  thirty-live 
(35)  being  sold  and  closed  with  the  delivery 
of  this  deed."  (The  italics  are  ours.)  Then 
follow  provisions  that  a  merchantable  ab- 
stract shall  be  furnished;  that  it  shall  be 
examined  and  defects  cured  within  60  days, 
unless  the  purchaser  elects  to  take  title  as 
it  is  and  gives  10  days'  notice  of  such  elec- 
tion at  the  expiration  of  said  60  days,  and 
In  default  of  such  notice  the  contract  to  be- 
come null  and  void;  that,  should  the  pur- 
chaser fail  to  perform  promptly,  the  earnest 
money,  at  the  option  of  the  vendor,  is  to  be 
forfeited  as  liquidated  damages;  that  all 
notices  must  be  given  in  writing,  and  that 
time  Is  of  the  essence  of  the  contract;  that 
the  said  deed  and  earnest  money  should  be 
held  by  Haberer  &  Snow  Company  for  the 
mutual  benefit  of  the  parties,  and  in  case  of 
forfeiture  the  earnest  money  should  be  ap- 
plied In  payment  of  expenses  and  commis- 
sions, rendering  overplus  to  vendor.  The 
contract  was  dated  June  19,  1902,  and  was 
signed  by  both  parties.  Appellee  charges 
that  July  8,  1902,  said  written  agreement 
was  filed  for  record  by  Haberer  &  Snow  Com- 
pany, or  by  appellant,  without  appellee's  con- 
sent; that  the  sale  of  said  lot  35  was  made 
a  condition  precedent  to  the  sale  of  lot  34, 
and  that  although  reasonable  time  had  elaps- 
ed for  the  sale  of  said  lot  35,  and  reasonable 
efforts  had  been  made  to  sell  the  same,  It 
had  not  been  sold;  and  that  therefore  ap- 
pellee had  elected  to  terminate  the  agreement, 
and  so  notified  appellant  and  requested  him 
to  release  the  contract  of  record,  but  that 
appellant  refused  so  to  do,  and  that  there- 
upon the  appellee  notified  Haberer  &  Snow 
Company  and  appellant  that  he  had  elected 
to  declare  the  contract  terminated,  and  re- 
quested said  firm  to  refund  to  Sugar  his 


earnest  money.  Appellant,  besides  answer- 
ing filed  a  cross-bill,  in  which  he  set  up  said 
written  agreement  and  charged  that  appellee 
had  never,  since  the  execution  of  said  agree- 
ment, made  any  effort  to  sell  said  lot  35,  and 
that  appellee,  before  a  reasonable  time  had 
elapsed,  had  repeatedly  refused  to  accept  a 
reasonable  sum  of  money  for  said  lot  35, 
notwithstanding  It  was  offered  by  respon- 
sible parties,  who  were  willing  to  carry  out 
their  said  offer  as  to  lot  35;  that  thereby 
appellee  had  waived  and  surrendered  what- 
ever rights.  If  any,  he  had  under  the  clause, 
"subject  to  lot  35  being  sold  and  closed  with 
the  delivery  of  this  deed;"  that  said  appel- 
lee had  never  furnished  a  merchantable  ab- 
stract of  title  of  said  lot  34,  as  provided  In 
the  contract,  or  at  any  time  executed  or  ten- 
dered a  warranty  deed ;  that  appellant  has  at 
all  times  been  willing,  able,  and  ready  to 
comply  with  all  the  terms  and  conditions  of 
the  agreement  and  to  pay  the  balance  of 
the  money  due.  The  prayer  of  the  cross- 
bill is  that  appellee  be  decreed  specifically 
to  perform  said  agreement  and  make  and 
deliver  to  appellant  a  general  warranty 
deed  of  the  premises.  On  the  issues  being 
Joined,  evidence  was  beard  by  the  chancel- 
lor, and  on  March  12,  1907,  a  decree  entered, 
finding,  among  other  things,  that  appellee 
was  the  owner  of  said  premises,  and  that  the 
agreement  had  been  entered  Into  as  set  forth 
therein:  that  at  the  time  it  was  entered  into 
there  was  a  five-year  lease  on  lot  34,  but  that 
said  lease  was  under  the  control  of  Froeh- 
lich,  and  that  he  was  ready  and  willing,  up 
to  November  13,  1902,  to  execute  the  condi- 
tions of  said  contract  on  his  part,  but  that 
during  said  time  no  buyer  was  produced  by 
Haberer  &  Snow  Company  for  said  lot  35, 
and  that  on  said  November  13tb,  appellee 
by  written  notice  canceled  and  terminated 
the  contract;  that  between  the  date  of  the 
contract  and  said  November  13,  1902,  was  a 
reasonable  time  for  the  performance  of  the 
terms  and  conditions  of  the  said  contract; 
that  the  contract  should  not  have  been  filed 
for  record  without  authority  of  appellee. 
The  court  thereupon  decreed  that  said  con- 
tract "be  and  the  same  Is  hereby  set  aside 
and  declared  null  and  void  as  against  the 
complainant,  John  Froehlich,  his  heirs  and 
assigns,  as  a  cloud  on  the  title  of  said  com- 
plainant," and  "that  the  cross-bill  of  the  de- 
fendant be  and  the  same  is  hereby  dismissed 
for  want  of  equity."  Exceptions  were  taken 
to  this  decree,  and  appeal  taken  to  this 
court. 

Eickbam  Scanlan,  for  appellant.  Osslan 
Cameron,  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  evidence  shows  that  lot  34,  and 
lot  35  Immediately  adjoining  it,  on  4be  date 
of  the  contract  and  for  a  long  time  prior 
thereto,  were  owned  by  appellee;  that  a 
frame  building  was  on  lot  34;  that  lot  35 
was  Improved  with  a  three-story  brick  build- 
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ing.  Some  time  in  the  early  part  of  1902, 
appellee  and  his  wife  being  in  poor  health, 
he  was  desirous  of  leaving  Chicago  for  Cal- 
ifornia for  the  winter  and  decided  to  sell 
these  properties.  George  Haberer,  who  was 
in  the  real  estate  business,  asked  the  priv- 
ilege of  selling  them.  Appellee  testifies  that 
previous  to  this  he  had  been  otTered  $14,000 
for  lot  34,  but  did  not  want  to  sell  that 
property  alone,  and  he  authorized  Mr.  Haber- 
er to  sell  the  two  pieces  together  for  $30,000. 
After  trying  for  some  time  to  sell  the  two 
properties  together,  and  being  unsuccessful, 
in  the  early  part  of  June,  1902,  appellee  au- 
thorized the  sale  of  the  lots  separately,  lot 

34  for  $12,500  and  lot  35  for  $18,500.  The 
evidence  tends  to  show  that  during  all  these 
negotiations  appellee  understood  that  the 
sale  of  both  of  these  properties  was  to  be 
closed  up  at  the  same  time.  Haberer  made 
an  agreement  with  appellant  as  to  lot  34,  and 
the  contract  was  thereupon  drawn  up  and 
presented  to  appellee.  The  provision  as  to 
the  sale  of  lot  35  was  not  in  the  contract 
when  first  drafted,  but  was  inserted  at  ap- 
pellee's suggestion.  The  contract  had  been 
previously  signed  by  appellant,  but  he  con- 
sented to  the  change.  The  weight  of  the 
evidence  is  to  the  effect  that  appellee  un- 
derstood from  Haberer  at  this  time  that  lot 

35  was  already  practically  sold  to  one  Misch, 
and  that  a  contract  would  be  entered  into 
for  that  lot  very  soon  thereafter.  It  also 
tends  to  show  that  appellant  knew  of  this 
talk  of  negotiating  a  sale  of  the  other  prop- 
erty to  Misch.  At  the  time  the  contract  was 
being  drawn  up  there  was  a  discussion  be- 
tween appellee  and  Haberer  as  to  a  lease 
on  said  lot  34  in  favor  of  appellee's  son-in- 
law.  The  evidence  does  not  show  cjearly 
that  appellant  or  Haberer  then  understood 
the  length  of  time  this  lease  still  had  to  run. 
It  is  clear  that  appellee  agreed,  if  both  prop- 
erties were  sold  in  accordance  with  their 
then  understanding,  that  he  would  take  care 
of  the  lease.  It  will  be  noted  that  the  con- 
tract states  that  the  lease  expires  May  1st, 
without  giviug  the  year.  It  turned  out  aft- 
er this  contract  was  signed  that  Misch  did 
not  want  lot  35,  and,  although  Haberer  made 
efforts  to  sell  the  property  he  did  not  suc- 
ceed in  finding  a  buyer.  Appellant  testified 
that  In  the  latter  part  of  July  or  the  early 
part  of  August,  1902,  he  first  saw  appellee 
after  the  contract  was  signed,  and  he  was 
then  told  that  there  was  a  three-year  lease, 
and  that  the  contract  was  made  subject  to 
the  sale  of  both  properties;  that  appellee 
thought  it  was  a  bad  bargain,  and  wanted 
to  cancel  the  contract;  that  after  some  talk 
appellee  said  he  could  have  the  property  on 
condition  that  he  let  appellee's  son-in-law  oc- 
cupy lot  34  three  years  after  the  coming  May 
at  $55  .a  month;  that  he  told  appellee  it 
was  a  "hold-up,"  and  he  would  not  stand 
for  It;  that,  "rather  than  be  held  up  that 
way,"  he  would  take  the  adjoining  lot  for 
$18,500,  but  that  appellee  would  not  agree 


to  it  Appellee  denies  that  appellant  ever 
offered  to  take  lot  35  at  $18,500,  or  at  any 
price,  during  this  or  any  talk  he  had  with 
him,  but  claims  that  he  (appellee)  during 
more  than  one  of  these  conversations  told  ap- 
pellant that  the  understanding  always  was 
that  the  two  properties  were  to  be  sold  to- 
gether and  that  Haberer  had  no  right  to  sell 
one  property  alone;  that  this  contract  as  to 
lot  34  was  a  "scheme"  contract;  that  appel- 
lant told  him  that  the  contract  was  good  for 
ten  years,  and  he  replied,  "No,"  that  was  not 
the  understanding.  Appellee  states  that  in 
order  to  settle  the  matter  and  avoid  the  wor- 
ry to  himself  and  his  wife,  and  at  her  re- 
quest, he  did  offer  to  close  up  the  trade  if 
appellant  would  take  lot  34  alone,  subject 
to  the  lease  of  his  son-in-law  at  $55  a  month 
rental.  They  had  several  talks  about  the 
matter — appellant  thinks  four— one  of  them 
being  at  Haberer's  office  in  his  presence  and 
that  of  the  two  lawyers;  but  the  testimony 
as  to  what  was  said  at  these  various  con- 
versations does  not  vary  materially  from 
what  has  already  been  stated. 

It  is  contended  by  appellant  that  the  lease 
to  the  son-in-law,  which  was  produced  at 
the  trial,  was  entered  into  after  the  contract 
was  signed,  and  was  a  scheme  on  the  part 
of  appellee  to  prevent  the  carrying  oat  of 
the  contract.  The  chancellor,  who  saw  the 
witnesses  and  heard  their  testimony,  was  of 
the  opinion  that  the  lease  was  not  a  fraudu- 
lent one.  We  think  the  weight  of  the  evi- 
dence upholds  the  chancellor's  finding  in 
this  regard.  Appellant  and  appellee  had 
been  friends  for  years  before  this  contract 
was  entered  Into.  The  evidence  tends  to 
show  that  they  had  an  honest  disagreement 
as  to  Its  meaning  and  execution.  Their  tes- 
timony as  to  their  various  conferences  shows 
clearly  that  both  of  them  during  these  con- 
versations were  often  very  angry  and  talked 
very  warmly.  It  is  not  at  all  strange  that 
their  stories  do  not  agree  as  to  what  was 
said  at  such  times.  A  specific  performance 
of  contract  will  only  be  enforced  where  the 
terms  are  clear,  certain,  and  unambiguous, 
either  admitted  by  the  pleadings,  or  proven 
with  a  reasonable  degree  of  certainty  by  the 
evidence.  Even  In  cases  where  all  of  these 
requirements  are  present,  specific  perform- 
ance Is  not  a  matter  of  right,  bnt  rests  In 
the  sound  discretion  of  the  court,  to  be  de- 
termined from  all  the  facts  and  circum- 
stances of  the  particular  case.  Dreiske  v. 
Eisendrath  Co.,  214  111.  199,  73  N.  E.  379; 
3  Pomeroy'8  Eq.  Jur.  (3d  Ed.)  §  1405.  Spe- 
cific performance  is  an  equitable  remedy, 
which  compels  such  substantial  performance 
of  the  contract  as  will  do  justice  between  the 
parties.  Inflexible  rules  cannot  be  laid  down 
for  the  exercise  of  the  power  of  a  court  of 
equity  In  granting  specific  performance.  Ev- 
ans v.  Gerry,  174  111.  595, 51 N.  E.  615.  Every 
case  of  specific  performance  necessarily  de- 
pends in  a  large  degree  upon  Its  own  spe- 
cial circumstances.    Conn  v.  Mitchell,  lift 
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111.  124,  3  N.  E.  420.  In  such  proceedings 
the  Inquiry  must  be  whether  In  equity  and 
good  conscience  the  court  should  specifically 
enforce  the  contract,  and  the  decision  in- 
volves the  hearing  of  evidence  of  extrinsic 
facts.  It  is  never  decreed  as  a  matter  of 
course,  even  when  a  legal  contract  is  shown 
to  exist.  Espert  v.  Wilson,  190  111.  G29,  60 
N.  E.  923.  We  cannot  say  from  this  record 
that  the  evidence  Is  clear  that  the  appellant 
ever  made  a  positive  offer  for  lot  35  of  $18,- 
600,  or  of  any  other  sum.  Appellant  in  his 
cross-bill  does  not  offer  to  take  lot  35,  and 
only  asks  specific  performance  as  to  lot  34. 
It  is  very  clear,  from  the  contract  Itself  and 
from  the  testimony  In  this  record,  that  ap- 
pellee never  intended  to  sell  lot  34  unless  lot 
35  was  sold  at  the  same  time.  Appellant 
must  have  understood  this  when  be  signed 
the  contract  in  question.  There  was  no 
proof  offered  tending  to  show  that  any  per- 
son other  than  appellant  ever  made  an  offer 
for  lot  35.  From  all  the  proof  in  this  case, 
taken  In  connection  with  the  contract,  we 
think  the  chancellor  decided  correctly  that 
a  court  of  equity  ought  not  to  require  its 
enforcement. 

In  case  a  contract  for  the  sale  of  land  is 
placed  in  the  hands  of  third  persons  to  be 
held  in  escrow,  it  should  not  be  placed  of 
record  without  agreement  of  the  parties; 
and,  if  it  Is  recorded,  a  court  of  chancery 
can  set  it  aside  as  a  cloud  upon  the  title  of 
the  owner.  Sea  v.  Morehouse,  79  111.  216; 
Lane  v.  Lesser,  185  111.  567,  26  N.  E.  522; 
Larmon  v.  Jordan,  56  111.  204.  The  circuit 
court  properly  sustained  the  demurrer  to  the 
cross-bill,  and  declared  said  contract  null 
and  void  as  a  cloud  on  the  title  of  appellee; 
and  its  decree  will  be  affirmed. 

Decree  anlrmed. 


(229  111.  681) 

HEARTT  v.  SHERMAN  et  al. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907.) 

1.  COBPOBATIONS— STOCKHOLOEBS— WHO  ABE. 

Where  one  seeking  to  compel  issuance  to 
himself  of  corporate  stock  had  been  theretofore 
elected  a  director  and  treasurer  of  the  corpora- 
tion, to  neither  of  which  positions  he  was  enti- 
tled unless  a  stockholder,  and  a  stockholder  had 
procured  from  him  a  proxy  to  vote  his  shares  at 
a  stockholders'  meeting,  and  did  vote  the  num- 
ber of  shares  claimed,  such  acts  were  admissions 
that  complainant  was  a  stockholder  to  the  extent 
claimed. 

2.  Same— EvmENCE—  Sufficiency. 

Evidence  in  a  suit  to  compel  issuance  of 
corporate  stock  to  complainant  held  not  to  show 
that  the  contract  was  that  complainant  should 
bare  the  stock  without  condition  notwithstand- 
ing correspondence  recognizing  that  complainant 
bad  an  interest  of  some  character  in  the  stock 
and  admissions  that  he  was  a  stockholder,  in 
that  he  was  elected  a  director  and  treasurer  and 
one  of  the  defendants  had  procured  from  him  a 
proxy  to  vote  his  stock  and  did  vote  the  same. 
8.  Contracts— Want  of  Consioebation. 

An  executory  contract  without  considera- 
tion cannot  be  enforced  in  a  court  either  of  law 
or  equity. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
V©1-  11.  Contracts.  (5  399-402.1 
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Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Joseph  E.  Gary,  Judge. 

Bill  by  Edwin  Heartt  against  Mark  R. 
Sherman  and  others.  From  a  judgment  of 
the  Appellate  Court,  affirming  a  decree  of  the 
superior  court  for  defendants,  complainant 
appeals.  Affirmed. 

Appellant  filed  a  bill  in  chancery  in  the 
superior  court  of  Cook  county  to  compel  the 
Issue  to  himself  of  200,000  shares  of  the  cap- 
ital stock  of  the  National  Gold  &  Silver  Min- 
ing Company,  one  of  the  appellees.  He  al- 
leged that  In  1902  he  entered  Into  an  agree- 
ment with  the  appellees  Mark  R.  Sherman 
and  Samuel  W.  Winn  to  obtain  a  charter 
for  a  mining  company,  to  be  known  as  the 
National  Gold  &  Silver  Mining  Company,  and 
In  accordance  with  such  agreement  a  charter 
was  obtained  from  the  state  of  South  Dakota 
for  such  company.  The  capital  stock  was 
3,000,000  shares  of  the  par  value  of  $1  each, 
of  which  one  half  was  set  apart  to  be  sold 
for  the  purpose  of  carrying  on  the  work  and 
developing  the  mine,  and  of  the  other  half 
Sherman  and  Winn  were  each  to  have  500,000 
shares,  Maxson  (who  afterwards  sold  to 
Sherman)  800,000  shares,  and  appellant  200,- 
000  shares.  Sherman  claimed  It  would  be 
for  the  best  Interest  of  the  corporation  and 
all  concerned  that  the  stock  should  not  then 
be  issued.  Sherman  was  elected  president, 
Winn  secretary,  and  appellant  treasurer  of 
the  corporation,  and  after  Its  organization  the 
appellant  went,  as  its  manager,  to  Stein's 
Pass,  N.  M.,  where  the  company  was  engaged 
In  the  development  of  certain  mining  prop- 
erty, took  charge  of  the  mining  plant,  and 
conducted  the  business  there  until  1904,  when 
he  was  asked  by  Sherman  to  resign  his  posi- 
tion as  mining  superintendent.  At  the  stock- 
holders' meeting  In  September,  1904,  ap- 
pellant was  not  again  elected  to  the  board  of 
directors  or  to  any  office  and  was  not  allowed 
to  vote  any  stock.  After  the  meeting  he  de- 
manded of  Sherman  the  issue  of  his  stock  to 
the  extent  of  100,000  shares ;  It  having  been 
previously  agreed  that  one-half  of  the  shares 
to  be  issued  to  complainant  should  be  recon- 
veyed  to  Sherman.  Sherman  refused  to  Issue 
the  stock,  claiming  that  appellant  had  no  in- 
terest In  the  corporation.  The  answer  of 
Sherman  and  Winn  admits  the  incorporation 
of  the  mining  company,  but  denies  that  It 
was  in  pursuance  of  any  agreement  with  ap- 
pellant, or  that  he  had  any  Interest  therein, 
averring  that  be  was  merely  a  nominal  di- 
rector. It  avers  that  Sherman  and  Winn,  to- 
gether with  one  Maxson,  sold  to  the  mining 
company  their  mines  at  Stein's  Pass,  N.  M., 
in  which  appellant  had  no  interest,  for  the 
entire  capital  stock  of  said  company,  one  half 
of  which  was  donated  to  the  company  as 
treasury  stock,  to  be  sold  for  the  purpose 
of  carrying  on  the  work  of  mining  and  de- 
velopment, and  the  other  half  divided,  600,- 
000  shares  each  to  Sherman  and  Winn  and 
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300,000  shares  to  Max  son.  The  answer  denies 
that  any  agreement  was  made  for  the  division 
of  the  stock  as  alleged  in  the  bill,  that  appel- 
lant was  ever  a  stockholder  in  the  corpora- 
tion, or  that  any  consideration  existed  for  the 
sale  of  any  stock  to  him.  It  admits  that  ap- 
pellant was  employed  as  mine  superintendent 
of  the  mining  company,  and  avers  that  Sher- 
man and  Winn,  voluntarily  and  without  any 
consideration  whatever,  agreed  that,  In  case 
the  appellant  worked  at  the  mines  faithfully 
and  satisfactorily  to  both  Sherman  and  Winn 
and  got  the  company  on  a  dividend  paying 
basis,  they  would  make  him  a  gift  of  200,000 
shares  of  their  personal  stock,  but  that  he 
was  careless  and  incompetent  and  did  not 
do  his  work  properly  and  satisfactorily  to 
either  Sherman  or  Winn  and  did  not  put  the 
company  on  a  dividend  paying  basis.  Upon 
hearing  the  bill  was  dismissed  for  want  of 
equity.  The  decree  has  been  affirmed  by  the 
Appellate  Court,  and  an  appeal  is  now  prose* 
cuted  to  this  court. 

M.  L.  Thackaberry,  for  appellant.  Burtt 
&  Kriete  and  Henry  F.  Hawkins,  for  appel- 
lees. 

DUNN,  J.  (after  stating  the  facts  as  above). 
That  an  understanding  existed  between  appel- 
lant and  Sherman  and  Winn  that  appellant 
bad  an  interest  in  the  mine  all,  in  effect, 
agree.  The  only  dispute  is  as  to  the  char- 
acter of  the  interest ;  appellant  insisting  that 
he  had  a  valid  contract  for  200,000  shares  of 
the  capital  stock,  and  appellees  that  his  in- 
terest was  a  mere  promise  of  a  gift  of  the 
stock,  contingent  upon  his  services  proving 
satisfactory  to  Sherman  and  Winn  and  upon 
his  putting  the  company  upon  a  dividend  pay- 
ing basis.  It  was  to  this  issue  that  all  the 
evidence  was  directed.  The  correspondence 
all  recognizes  fully  appellant's  Interest  In  the 
stock  of  the  corporation,  but  throws  very 
little  light  upon  Its  character — whether  con- 
tingent, as  claimed  by  appellees,  or  based  up- 
on a  contract  for  the  stock,  as  claimed  by  ap- 
pellant. It  is  true  that  appellant  was  elected 
a  director  and  treasurer  of  the  company,  and 
that  he  was  not  entitled  to  hold  either  of 
these  positions  unless  he  was  a  stockholder. 
Sherman  also  procured  from  appellant  a 
proxy  to  vote  his  shares  at  a  stockholders' 
meeting,  and  by  virtue  thereof  did  vote  200, 
000  shares.  But  it  is  admitted  the  stock  was 
never  issued.  Appellant's  election  as  director 
and  treasurer  and  the  voting  of  his  stock 
were  illegal,  for  he  was  never  actually  a 
stockholder.  These  acts,  as  well  as  parts  of 
the  correspondence,  amount  to  admissions 
that  appellant  was  a  stockholder  in  the  cor- 
poration to  the  extent  of  200,000  shares.  But 
it  is  clear  that  he  was  not  such  stockholder, 
and  this  evidence  affords  little  indication  of 
what  his  interest  was  or  how  it  was  acquired. 

Appellant  states  in  his  bill  that  Sherman 
and  Winn  agreed  that  appellant  should  have 
$200,000  of  the  stock  without  condition.  This 


is  denied,  and  it  devolved  upon  appellant  to 
prove  It.  He  testified  to  It  Sherman  and 
Wlnn  both  denied  it  and  testified  to  the  con- 
ditional promise  made,  as  alleged  in  their  an- 
swer, without  any  consideration,  after  appel- 
lant had  been  employed  as  superintendent 
of  the  mine.  While  their  acts  of  recognition 
of  appellant  as  a  stockholder,  and  the  corres- 
pondence, tend  to  corroborate  appellant  to 
some  extent,  yet  they  are  not,  on  the  whole, 
Inconsistent  with  the  position  and  the  tes- 
timony of  Sherman  and  Winn.  We  do  not 
think  appellant  proved  the  contract  stated  in 
bis  bill  by  a  preponderance  of  the  evidence, 
On  the  contrary,  the  preponderance  is  the 
other  way. 

The  appellant  had  nothing  to  do  with  ob- 
taining the  charter  of  the  company.  So  far 
as  the  evidence  shows  he  had  no  interest  in 
the  mines  which  were  transferred  to  the  com- 
pany in  consideration  of  the  Issue  of  all  its 
capital  stock.  He  had,  some  months  before 
the  company  was  organized,  gone  to  New 
Mexico,  at  Sherman's  request,  to  examine  the 
mines ;  but  Sherman  paid  him  for  that.  His 
employment  as  superintendent  of  the  mines 
was  an  entirely  separate  matter  and  had 
nothing  to  do  with  the  alleged  contract  for 
the  stock.  He  neither  gave  nor  agreed  to  give 
anything,  neither  did  nor  agreed  to  do  any- 
thing as  a  consideration  of  the  agreement  he 
claims  to  have  had  for  this  stock.  The  bill 
contains  no  allegation  of  any  consideration, 
and  none  is  disclosed  by  the  evidence.  It  is 
elementary  that  an  executory  contract  with- 
out consideration  cannot  be  enforced  in  a 
court  of  either  law  or  equity. 

The  judgment  of  the  Appellate  Court  Is  af- 
firmed. 

Judgment  affirmed. 


(229  111.  486) 

CARPENTER  et  al.  v.  SANGAMON  DOAN  & 
TRUST  CO. 

(Supreme  Court  of  Illinois.  Oct.  23.  1907.) 

1.  Wills  —  Construction  —  Death  of  First 

Takes. 

When  a  devise  is  made  to  one  person  in  fee. 
and  '"in  case  of  his  death"  to  another  in  fee,  the 
devise  over  is  construed  in  general  to  refer  only 
to  a  death  occurring  in  the  testator's  lifetime: 
but,  when  the  death  of  the  first  taker  is  coupled 
with  other  circumstances  which  may  or  may  not 
take  place,  the  devise  over,  unless  controlled  by 
other  provisions  of  the  will,  takes  effect  on  the 
death  of  the  first  taker,  whether  before  or  after 
the  death  of  the  testator. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  S  1164.] 

2.  Same— Base  Fee. 

Testatrix  devised  the  residue  of  her  estate 
to  her  four  children  named,  to  be  equally  divid- 
ed between  them,  and.  if  one  or  more  should  die 
without  leaving  a  wife  or  husband  or  child  or 
children,  then  to  the  survivor  or  survivors,  and 
to  their  heirs  and  assigns.  Held,  that  the  death 
of  the  devisee  referred  to  was  the  death  either 
before  or  after  that  of  the  testatrix,  so  that  the 
devisees  took  a  base  or  determinable  fee. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dir. 
vol.  49.  Wills,  S8  1351-1354,  1514-1518.] 
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Appeal  from  Circuit  Court,  Sangamon 
County:  James  A.  Crelgbton,  Judge. 

Suit  by  the  Sangamon  Loan  &  Trust  Com- 
pany against  John  Carpenter  and  others  for 
partition.  From  a  judgment  for  complainant, 
defendants  Carpenter  appeal.  Reversed  and 
remanded. 

E.  L.  Chapin  and  Hamilton  &  Catron,  for 
appellants.  Brown,  Wheeler,  Brown  &  Hay, 
for  appellee. 

SCOTT,  J.  Margaret  Carpenter  died  tes- 
tate on  April  12,*  1883,  a  resident  of  Sanga- 
mon county,  111.,  and  possessed  of  lands  locat- 
sd  in  that  county.  At  the  time  of  her  death 
she  was  a  widow,  and  left  surviving  as  her 
jnly  heirs  her  children,  Samuel  Carpenter, 
Catherine  Wood,  Elizabeth  Cobbs,  Margaret 
Browning,  George  Carpenter,  John  Carpen- 
ter, Sarah  Jane  Carpenter,  and  Mary  Ellen 
Carpenter.  Her  will  contains  but  four  claus- 
es. The  first  directs  the  payment  of  her 
iebts  and  funeral  expenses.  The  second  gives 

0  her  daughter  Elizabeth  a  legacy  of  $1,000. 
rhe  fourth  nominates  executors,  and  the 
hird,  the  construction  of  which  is  involv- 
ed In  this  litigation,  reads  as  follows:  "I 
vill  and  bequeath  to  my  beloved  sons  John 
Carpenter  and  George  Carpenter,  and  my 
►eloved  daughters  Sarah  Jane  Carpenter 
ind  Mary  Ellen  Carpenter,  all  the  remainder 
>f  my  estate,  both  personal  and  real,  of  what- 
ever kind  and  wherever  situated,  of  which 

may  die  seized  or  possessed,  to  be  equally 
livided  between  them,  share  and  share  alike, 
•ach  one  taking  one-fourth;  and  if  one  or 
nore  of  said  devisees  should  die  without 
eavlng  a  wife  or  husband  or  child  or  chil- 
Iren,  then  to  the  survivor  or  survivors  of 
hem,  and  to  their  heirs  and  assigns,  and  to 
Ueir  sole  use  and  behoof  forever."  All  the 
evisees  named  in  the  third  clause  were 
hildren  of,  and  survived,  the  testatrix, 
teorge  Carpenter  died  intestate  on  Decem- 
er  10,  1904,  and  did  not  leave  wife  or  child, 
ut  left  certain  brothers  and  sisters  and  cer- 
lin  nephews  and  nieces,  children  of  de- 
based brothers  and  sisters,  as  his  only  heirs 
t  law.  On  March  27,  190G,  his  sister  Mar- 
aret  Browning  died  testate  and  devised 
le  legal  title  of  her  real  estate  to  the  San- 
imon  Loan  &  Trust  Company,  and  that 
jmpany,  on  December  5,  1906,  filed  its 
ill  for  partition  in  the  circuit  court  of  San- 
imon,  seeking  partition  of  certain  real  es- 
ite  which  passed  under  clause  3  of  the  will 
f  Margaret  Carpenter,  on  the  theory  that 
eorge  Carpenter  by  that  clause  became  seis- 

1  in  fee  simple  absolute  of  the  undivided 
le-fourth  thereof,  and  that  upon  his  death 
itestate  Margaret  Browning  inherited  a 
>rtion  of  that  undivided  one-fourth.  All  the 
?Irs  at  law  of  George  Carpenter,  deceased, 
id  all  others  having  or  claiming  to  have 
ly  interest  in  the  lands,  were  made  defend- 
its.  John  Carpenter  and  Sarah  Jane  Car- 
?nter,  two  of  the  devisees  named  in  clause 


3,  demurred  to  the  bill,  on  the  theory  that 
the  interest  taken  by  George  Carpenter  un- 
der that  clause  was  a  base  or  qualified  fee, 
and  that  upon  his  death,  leaving  no  wife  or 
child  surviving,  the  oue-fourth  Interest  devis- 
ed to  bim  by  that  clause  passed  to  the  other 
three  devisees  named  therein.  The  demurrer 
was  overruled,  and  the  defendants  were  rul- 
ed to  answer.  John  Carpenter  and  Sarah 
Jane  Carpenter  were  thereafter  defaulted  for 
want  of  answer.  Certain  of  the  other  de- 
fendants answered,  and  the  cause  proceeded 
in  the  ordinary  manner,  and  resulted  in  a 
decree  for  partition  in  accordance  with  the 
prayer  of  the  bill.  From  that  decree  John 
Carpenter  and  Sarah  Jane  Carpenter  have 
appealed  to  this  court,  and  assign  for  error 
the  action  of  the  court  in  overruling  their 
demurrer. 

Is  the  death  contemplated  by  the  third 
clause  a  death  occurring  in  the  lifetime  of 
the  testatrix,  or  Is  it  a  death  taking  place  at 
any  time?  If  the  death  contemplated  is  one 
occurring  only  before  the  death  of  the  testa- 
trix, then  George  Carpenter  took  an  absolute 
fee-simple  title  to  the  undivided  one-fourth 
of  the  real  estate  devised  by  that  clause,  and 
the  demurrer  was  properly  overruled.  If, 
on  the  other  hand,  the  death  contemplated 
is  one  occurring  at  any  time,  either  before 
or  after  the  death  of  the  testatrix,  then 
George  Carpenter  took  only  a  base  or  quali- 
fied fee,  determinable  by  his  death  without 
leaving  wife  or  child,  in  which  event  the 
demurrer  should  have  been  sustained,  and 
the  decree  of  the  circuit  court  should  be  re- 
versed. The  rule  which  we  think  controls 
is  clearly  stated  in  that  portion  of  the  opin- 
ion in  the  case  of  Britton  v.  Thornton,  112 
U.  S.  52G,  5  Sup.  Ct.  291,  28  L.  Ed.  816,  which 
reads  as  follows:  "When,  indeed,  a  devise 
Is  made  to  one  person  in  fee,  and  'In  case  of 
his  death'  to  another  in  fee,  the  absurdity  of 
speaking  of  the  one  event  which  is  sure  to 
occur  to  all  living  as  uncertain  and  con- 
tingent has  led  the  courts  to  interpret  the 
devise  over  as  referring  only  to  death  in  the 
testator's  lifetime.  2  Jarman  on  Wills,  c. 
48;  Briggs  v.  Shaw.  9  Allen  (Mass.)  516; 
Lord  Cairns  in  O'Mahoney  v.  Burdett,  L. 
R.  7  H.  L.  388,  395.  But  when  the  death 
of  the  first  taker  is  coupled  with  other  cir- 
cumstances which  may  or  may  not  ever 
take  place,  as,  for  instance,  death  under  age 
or  without  children,  the  devise  over,  unless 
controlled  by  other  provisions  of  the  will, 
takes  effect,  according  to  the  ordinary  and 
literal  meaning  of  the  words,  upon  death, 
under  the  circumstances  indicated,  at  any 
time,  whether  before  or  after  the  death  of 
the  testator.  O'Mahoney  v.  Burdett,  above 
cited;  2  Jarman  on  Wills,  c.  49."  In  Sum- 
mers v.  Smith,  127  111.  645,  21  N.  E.  191,  the 
court  considered  this  question,  which  there 
arose  upon  the  following  language  quoted 
from  the  will  of  Smith,  to  wit:  "It  is  fur- 
ther my  will,  in  case  any  of  my  sons  to  whom 
I  have  bequeathed  property  in  this  my  last 
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will  and  testament  should  die  without  heirs 
of  his  body,  the  real  estate  I  have  bequeath- 
ed to  him  shall  go  to  his  surviving  brothers 
or  brother."  This  court  stated  that  the  ques- 
tion was  whether  the  words,  "should  die 
without  heirs  of  his  body,"  etc.,  should  be 
considered  as  meaning  "should  die  within 
the  lifetime  of  the  testator,  or  simply  should 
die  at  any  time,  without  heirs  of  body." 
The  court  then  made  use  of  the  following 
language:  "There  may  be  found  cases  seem- 
ing to  sanction  the  construction  of  the  first 
alternative;  but  the  English  rule  now  ac- 
cepted Is,  when  the  death  of  the  first  taker 
Is  coupled  with  circumstances  which  may  or 
may  not  take  place,  as,  for  instance,  death 
under  age  or  without  children,  the  devise 
over,  unless  controlled  by  other  provisions  of 
the  will,  takes  effect,  according  to  the  ordi- 
nary and  literal  meaning  of  the  words,  upon 
death,  under  the  circumstances  Indicated,  at 
any  time,  whether  before  or  after  the  death 
of  the  testator.  O'Mahoney  v.  Burdett,  L.  R. 
7  H.  L.  Cases,  408, 12  Eng.  R.  (Moake's  Notes) 
22 ;  Ingram  v.  Soutten,  LB.7E  L.  408,  12 
Eng.  R.  (Moake's  Notes)  40;  Olivant  v. 
Wright,  24  W.  R.  84;  Brltton  v.  Thornton, 
112  U.  S.  520,  5  Sup.  Ct  201,  28  L.  Ed.  816; 
3  Jarman  on  Wills  (Randolph  &  Talcott's 
Ed.)  640.  See,  also,  note  V  on  same  page; 
Crane  v.  Cowell,  2  Curtis  (D.  S.)  178,"  Fed. 
Cas.  No.  3,353— and  held  that  the  devise  to 
each  son,  respectively,  was  a  fee  determin- 
able upon  the  son  dying  without  heirs  of 
his  body.  To  the  same  effect  are  the  follow- 
ing cases:  Smith  v.  Klmbell,  153  111.  368, 
38  N.  E.  1029;  Lombard  v.  Witbeck,  173 
111.  396,  51  N.  E.  61;  Bradsby  v.  Wallace, 
202  111.  239,  66  N.  E.  1088. 

Appellee  seeks  to  sustain  the  action  of  the 
circuit  court  by  the  cases  of  Arnold  v.  Al- 
den,  173  111.  229,  50  N.  E.  704,  Fishback  v. 
Joesting,  183  111.  463,  56  N.  E.  62,  and  Kohtz 
V.  Eldred,  208  111.  60,  69  N.  E.  900.  The  first 
two  of  these  cases  were  discussed  in  Bradsby 
v.  Wallace,  supra,  and  they  were  there  clear- 
ly distinguished  from  Summers  v.  Smith, 
supra,  and  the  cases  which  follow  that  case. 
It  is  not  necessary  to  repeat  that  discus- 
sion here.  In  Kohtz  v.  Eldred,  supra,  the 
court,  In  stating  Its  conclusion,  used  this 
language:  "From  an  examination  of  the  en- 
tire will  we  are  of  the  opinion  that  the  lan- 
guage 'die  leaving  no  issue  surviving  them,' 
used  in  the  sixth  paragraph  of  the  will,  re- 
fers to  the  death  of  said  children,  or  either 
of  them,  during  the  lifetime  of  the  testator." 
We  think  It  appears  therefrom  that  this  last- 
cited  case  Is  not  In  the  same  class  as  Sum- 
mers v.  Smith,  supra,  and  other  similar  cases, 
for  the  reason  that  the  court  evidently  found 
In  the  will  In  the  Kohtz  Case  language,  other 
than  the  words  of  devise,  from  which  it  ap- 
peared that  the  death  contemplated  by  the 
testator  was  one  occurring  during  his  life- 
time. 

Each  party  to  the  controversy  relics  upon 
the  case  of  King  v. -King,  215  111.  100,  74 


N.  E.  89.  We  do  not  think  that  case  aids 
either  contention.  The  estate  of  the  first 
taker  there  was  determined  to  be  a  life 
estate,  and  not  a  fee,  absolute  or  base,  and 
the  court  found  In  the  will  aside  from  the 
words  of  devise,  and  in  facts  dehors  the  wilL 
aid  in  determining  the  time  at  which  the 
death  contemplated  by  the  testator  was  to  oc- 
cur. This  devise  is  not  to  one,  and  upon 
his  death  to  another  in  fee,  but  the  death,  to 
make  effective  the  devise  over,  must  be  the 
death  of  the  first  taker  leaving  no  wife  or 
child  surviving;  and  the  death  of  George 
Carpenter  was  one  which  might  or  might 
not  be  accompanied  by  these  circumstances, 
when  viewed  from  the  standpoint  of  the 
testatrix  at  the  time  she  made  the  will.  For 
this  reason,  in  the  absence  of  words  in  any 
other  provision  of  the  will  showing  a  dif- 
ferent Intent  on  the  part  of  the  testatrix,  we 
are  of  the  opinion  that  George  Carpenter 
took  only  a  base  fee,  which,  upon  his  death 
without  leaving  wife  or  child,  was  determin- 
ed by 'the  executory  devise  over  to  the  sur- 
vivors of  the  devisees  named  In  the  third 
clause  of  the  will,  and  to  their  heirs  and 
assigns. 

Accordingly  the  decree  of  the  circuit  court 
will  be  reversed,  and  the  cause  will  be  re- 
manded, with  directions  to  sustain  the  de- 
murrer to  the  bill. 

Reversed  and  remanded,  with  directions. 


(229  111.  227) 

PEOPLE  ex  rel.  TALBOTT,  County  Treasurer, 
v.  TOLEDO.  P.  &  W.  RY.  CO. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

Schools  and  School  Districts— Taxation- 
Limitation  of  Indebtedness. 

A  tax  levied  by  a  school  district  to  pay 
warrants  issued  in  excess  of  the  amount  of  in- 
debtedness allowed  by  Const.  1870,  art.  9,  f  12, 
limiting  the  indebtedness  of  a  school  district  to 
five  per  centum  of  the  value  of  taxable  prop- 
erty therein,  is  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  District*,  S  236.] 

Error  to  Livingston  County  Court ;  C.  F.  H. 
Carrithers,  Judge. 

Application  by  the  people,  on  the  relation 
of  Will  L.  Talbott,  county  treasurer,  for  judg- 
ment against  the  Toledo,  Peoria  &  Western 
Railway  Company  for  delinquent  taxes. 
From  a  Judgment  denying  the  application, 
plaintiff  brings  error.  Affirmed. 

This  was  an  application  to  the  county  court 
of  Livingston  county  by  plaintiff  in  error  for 
judgment  against  the  property  of  defendant 
in  error  for  delinquent  school  taxes  for  the 
year  1905,  levied  by  the  board  of  education 
of  school  district  192  of  said  county.  From 
the  record  it  appears  that  In  the  spring  of 
1902  the  school  building  in  this  district  was 
totally  destroyed  by  fire.  Soon  after  this  oc- 
currence an  election  was  held  authorizing  the 
board  of  education  to  erect  a  new  school 
building  and  to  Issue  bonds  to  the  amount  of 
$25,000  to  meet  its  cost  The  contract  was 
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let,  and  after  the  first  story  of  the  building 
had  been  completed  an  attempt  was  made  to 
dispose  of  the  bonds,  when  it  was  discover- 
ed that  the  district  could  legally  Issue  bonds 
only  to  the  amount  of  $8,561.55.   A  second 
election  was  called,  at  which  It  was  voted  to 
issue  bonds  to  the  amount  of  $8,500,  and 
these  bonds  last  mentioned  were  afterward 
issued  and  sold.   The  building  was  completed 
In  1903  at  a  cost  of  about  $25,000,  and,  after 
applying  the  proceeds  from  the  sale  of  the 
bonds  on  this  indebtedness,  warrants  drawing 
Interest  at  the  rate  of  6  per  centum  per  an- 
num  were  issued  by  said  board  for  $17,750, 
the  balance  of  the  cost  of  construction,  of 
amounts  and  on  dates  as  follows,  to  wit: 
$5,000  on  August  5,  1903,  $4,250  on  September 
12,  1903,  and  $8,500  on  September  29,  1903. 
Prior  to  the  time  of  the  levy  in  question  the 
principal  of  warrants  to  the  amount  of  $5,000, 
with  interest  thereon,  had  been  paid  by  taxa- 
tion, leaving  warrants  in  the  principal  sum  of 
$12,750  still  outstanding,  which  mature  at  the 
rate  of  $2,000  a  year.   In  1905  a  tax  of  2% 
per  centum  for  school  purposes  and  a  tax  of 
one-quarter  of  1  per  centum  to  apply  on  the 
bonded  indebtedness  were  extended  and  are 
not  here  in  question.    In  addition,  the  board 
of  education  certified  and  the  county  clerk 
extended  a  tax  of  2%  per  centum  for  building 
purposes,  which  was  to  be  applied  upon  the 
indebtedness  represented  by  the  warrants 
above  mentioned.   The  defendant  in  error  re- 
fused to  pay  the  tax  last  mentioned,  which 
was  levied  for  building  purposes,  and  objected 
to  judgment  being  entered  for  the  same,  fo« 
the  reason  that  It  was  levied  "for  the  purpose 
of  paying  Indebtedness  contracted  In  excess 
of  the  limit  authorized  by  the  Constitution  of 
this  state."   The  court  sustained  the  objec- 
tion and  entered  judgment  denying  the  appli- 
cation.  The  relator  brings  the  record  here 
by  writ  of  error. 

R.  S.  Mcllduff  and  B.  R.  Thompson,  for 
plaintiff  In  error.  A.  C.  Norton,  for  defend- 
ant In  error. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  The  board  of  education  In  1903,  in 
constructing  a  schoolhouse,  used  money,  the 
proceeds  of  an  Issue  of  bonds  amounting  to 
$8,500,  which  was  within  $61.55  of  the 
amount  of  Indebtedness  which  it  might  law- 
fully Incur  under  the  Constitution  In  addi- 
tion to  that,  at  the  same  time  and  for  the 
same  purpose  it  incurred  an  Indebtedness  of 
$17,750,  for  which  it  issued  warrants,  bearing 
interest,  payable  at  various  times  In  the  fu- 
ture. An  amount  far  in  excess  of  the  $61.55 
for  which  it  might  lawfully  have  issued  its 
warrants  was  paid  by  money  arising  from 
the  levy  of  taxes  prior  to  the  levy  for  the 
taxes  of  the  year  1905  now  under  considera- 
tion. The  tax  now  in  question  was  levied  to 
apply  upon  the  principal  and  Interest  of  the 
remainder  of  the  Indebtedness  for  which  war- 
rants were  originally  issued.   It  Is  too  plain 


for  argument  that  the  indebtedness  last  men- 
tioned was  incurred  in  violation  of  that  con- 
stitutional provision  which  forbids  any  school 
district  becoming  Indebted  "In  any  manner 
or  for  any  purpose  to  an  amount,  including 
existing  Indebtedness,  In  the  aggregate  ex- 
ceeding 5  per  centum  on  the  value  of  the  tax- 
able property  therein."  Const.  1870,  art  9, 
§  12.  This  tax,  levied  to  pay  an  indebtedness 
forbidden  by  the  Constitution,  is  therefore 
invalid.  Culbertson  v.  City  of  Fulton,  127 
111.  30,  18  N.  E.  781. 

.  Plaintiff  in  error  places  great  reliance  upon 
the  case  of  People  ex  rel.  v.  Chicago  &  Texas 
Railroad  Co.,  223  111.  448,  79  N.  E.  151.  That 
case  merely  holds  that  when  a  school  district 
has  exhausted  its  ability  to  borrow  money  for 
the  purpose  of  building  a  schoolhouse,  and 
the  building  is  Incomplete  after  the  expendi- 
ture of  money  so  borrowed,  "there  Is  no  doubt 
of  the  power  of  the  board  to  levy  up  to  the 
statutory  limit  for  building  purposes,  and 
continue  to  do  this  from  year  to  year  until 
a  sufficient  amount  of  revenue  is  raised  to 
complete  the  building";  that  is,  for  the  pur- 
pose of  completing  the  building  taxes  may  be 
levied  each  year,  and  the  fund  may  be  expend- 
ed after  the  money  is  provided.  That  case 
does  not  hold  or  Intimate  that  an  Indebted- 
ness may  be  incurred  in  excess  of  the  limit 
fixed  by  the  Constitution  for  the  purpose  of 
completing  the  unfinished  school  building, 
and  paid  by  taxes  thereafter  levied  for  build- 
ing purposes. 

The  judgment  of  the  county  court  will  be 
affirmed. 
Judgment  affirmed. 


(229  111.  128) 

CITY  OP  GALENA  et  al.  v.  GALENA  WA- 
TER CO. 

(Supreme  Court  of   Illinois.  Oct  23,  1907.) 

1.  Pleading— Demubeeb— Construction. 

Where  the  first  part  of  a  demurrer  to  a 
complaint  was  in  the  usual  form  of  a  general 
demurrer  praying  judgment  that  plaintiffs  be 
barred  from  maintaining  their  action,  and  there- 
after followed  14  causes  of  demurrer,  none  go- 
ing to  the  form  of  the  declaration  nor  assign- 
ing in  so  many  words  a  misjoinder  of  parties 
plaintiff,  but  they  all  related  to  the  rights  of 
plaintiffs  to  maintain  the  action,  and  some  of 
them  questioned  the  right  of  one  of  plaintiffs  to 
maintain  any  action  under  the  contract  set  out 
it  properly  raised  the  question  of  the  right  of 
such  latter  plaintiff  to  maintain  the  action  or 
to  join  with  the  other  plaintiff  as  coplaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39.  Pleading,  §§  513-516.] 

2.  Parties — Plaintiffs — Persons  who  Mat 
Join— Actions  on  Contracts. 

In  an  action  by  a  city  and  the  school  di- 
rectors of  a  school  district  therein  against  a 
water  company  to  recover  damages  for  the  loss 
of  a  school  building  alleged  to  have  resulted 
from  the  negligent  breach  of  a  contract  to  fur- 
nish proper  water  protection,  etc.,  it  was  aver- 
red that  the  building  was  owned  by  the  city,  but 
wne  controlled  and  managed  by  the  school  di- 
rectors of  the  district.  Held,  that  there  was  an 
improper  joinder  of  parties  plaintiff  which  ques- 
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tion  was  properly  raised  by  a  general  and  special 
demurrer  to  the  declaration. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Parties,  §§  145.  146.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Jo 
Daviess  Count}- ;  R.  S.  Farrand,  Judge. 

Action  by  the  city  of  Galena  and  another 
against  the  Galena  Water  Company.  From 
a  judgment  of  the  Appellate  Court,  sustaining 
a  judgment  of  the  circuit  court,  sustaining  a 
demurrer  to  the  declaration,  plaintiffs  ap- 
peal. Affirmed. 

This  suit  was  brought  by  appellants,  the 
city  of  Galena  and  the  board  of  school  direct- 
ors of  school  district  No.  120  of  the  county  of 
Jo  Daviess,  against  the  Galena  Water  Com- 
pany, appellee,  to  recover  damages  for  the  loss 
of  a  high  school  building  by  fire,  which,  It  is 
alleged,  resulted  from  the  negligent  breach 
of  a  contract  entered  Into  between  the  city  of 
Galena,  In  1886,  and  Henry  S.  Raymond, 
predecessor  of  the  Galena  Water  Company. 
The  substance  of  the  declaration  Is  correctly 
stated  In  the  opinion  of  the  Appellate  Court 
in  the  following  language:  "The  first  count 
of  the  new  declaration  (which  will  herein 
be  called  the  declaration)  sets  out  a  contract 
made  In  1886  between  the  city  of  Galena  and 
Henry  S.  Raymond,  his  successors  and  as- 
signs, for  the  construction  and  operation  by 
the  latter  of  a  system  of  waterworks  In  said 
city,  In  which  contract  is  embodied  an  ordi- 
nance passed  by  the  city  of  Galena,  which 
Raymond  therein  agreed  to  fulfill  and  per- 
form. The  first  section  of  the  ordinance 
granted  Raymond,  his  successors  and  assigns, 
the  franchise  for  30  years  to  maintain  and 
operate,  within  and  near  the  city  of  Galena, 
waterworks  for  supplying  the  city  and  Inhab- 
itants thereof  with  water  for  public  and 
private  uses.  The  second  section  provided: 
'The  water  supplied  by  said  works  shall  be 
good,  clear  water,  of  sufficient  quantity  for 
all  domestic,  fire  and  manufacturing  purposes 
within  said  city  and  suitable  for  those  pur- 
poses.' Section  3  provided  for  the  capacity 
of  pumping  engines,  and  that  they  'shall 
be  so  connected  to  the  pipe  system  that  the 
pressure  may  be  changed  from  gravity  to  di- 
rect pumping  within  at  least  fifteen  minutes.' 
It  also  provided :  'A  standpipe  shall  be  erect- 
ed on  accessible  high  ground,  of  sufficient 
elevation  to  give  reliable  pressure  for  the  use 
of  the  water  in  extinguishing  fires  in  the 
buildings  upon  the  hills  in  said  city  as  well 
as  below.'  Section  5  provided  for  the  size 
and  length  of  pipe  to  be  laid  throughout  the 
city  under  the  pipe  system  submitted  with  the 
ordinance  and  for  the  testing  of  said  pipe  to 
withstand  a  certain  pressure,  and  provided 
that  such  pipe  'shall  be  of  ample  size  to  carry 
out  the  provisions  of  this  agreement,  and  af- 
fording the  city  where  said  pipes  are  laid 
first-class  protection  from  fires.'  The  ordi- 
nance provided  that  the  city  should  rent  a 
certain  number  of  fire  hydrants  and  pay  cer- 
tain annual  rentals  for  the  use  thereof.  The 


declaration  averred  that  Raymond  construct- 
ed the  waterworks  and  entered  upon  the  per- 
formance of  the  conditions  and  obligations 
of  said  ordinance,  and  that  afterwards  his 
agreements  and  covenants  were  assumed  by 
the  Galena  Waterworks  Company,  and  that 
the  city  rented  the  hydrants  and  paid  the 
annual  rental  as  agreed.  The  first  count 
then  charged:  That  on  or  about  April  11, 
1904,  a  fire  broke  out  In  the  uppermost  part 
of  a  three-story  brick  building  owned  by 
said  city  of  Galena  and  controlled  and  man- 
aged by  said  board  of  school  directors  and 
situated  upon  certain  lots  in  said  city;  that 
the  fire  alarm  was  promptly'  given,  and  the 
water  company  notified  of  the  location  of  the 
fire;  that  the  fire  companies  of  the  city 
promptly  responded  and  arrived  promptly  at 
said  fire  with  their  appliances,  which  were 
attached  to  the  nearest  fire'  hydrants,  and 
were  adequate  and  sufficient  for  the  extin- 
guishment of  said  fire  and  the  hydrants  near 
enough  to  said  buildings  to  have  afforded 
water  adequate  for  the  extinguishment  of 
said  fire  if  a  sufficient  quantity  of  water,  as 
provided  in  section  3  of  said  ordinance,  had 
been  supplied,  but  that  defendant  persistent- 
ly, carelessly,  and  negligently  failed  to  sup- 
ply said  hydrants  with  a  sufficient  quantity 
of  water  for  the  extinguishment  of  said  fire. 
In  violation  of  its  obligation  under  section  2 
of  said  ordinance  and  contract ;  and  that  by 
reason  of  the  tortious  and  negligent  conduct 
of  said  water  company  to  supply  said  hy- 
drants with  a  sufficient  quantity  of  water  for 
the  extinguishment  of  said  fire  It  spread  to 
the  remaining  portions  of  the  building  and 
destroyed  it  The  second,  third,  and  fourth 
counts  of  the  declaration  each  referred  to 
the  first  count  for  the  statement  of  the  con- 
tract and  ordinance  and  their  provisions, 
and  described  In  like  manner  the  building 
and  the  fire  and  the  giving  of  the  fire  alarm 
to  the  water  company.  The  second  count 
then  alleged  that  the  water  company  was 
notified  by  the  chief  of  the  fire  department 
and  by  members  of  the  board  of  school  di- 
rectors to  change  the  pressure  of  the  pipe 
system  from  gravity  to  direct  pressure,  and 
that  if  this  had  been  done  the  fire  could  have 
been  extinguished,  but  that  the  water  com- 
pany carelessly,  negligently,  and  persistently, 
failed  and  refused  to  change  the  pressure 
from  gravity  to  direct  pressure  within  15 
minutes  after  being  so  notified,  as  it  was 
bound  to  do  by  section  3  of  said  ordinance, 
and  that  as  a  result  the  building  was  de- 
stroyed by  fire.  The  third  count  alleged.  In 
addition :  That  the  school  building  was  situ- 
ated upon  one  of  the  hills  of  said  city ;  that 
the  water  company  carelessly,  willfully,  and 
negligently  failed  and  refused  to  erect  a 
standpipe  on  accessible  high  ground  of  suf- 
ficient elevation  to  give  reliable  pressure  for 
the  use  of  water  In  extinguishing  fires  in 
buildings  upon  the  hills  of  said  city,  as  bound 
to  do  by  section  3  of  said  ordinance;  and 
that  on  account  of  such  careless,  willful,  and 


Digitized  by  Google 


111.) 


CITY  OF  GALENA  v. 


GALENA  WATER  CO. 


423 


wanton  neglect  of  the  water  company  the 
building  was  destroyed  by  fire.  The  fourth 
count  charged  these  facts,  and  that  the  hy- 
drants were  sufficiently  near  the  building  to 
have  afforded  water  adequate  for  the  ex- 
tinguishment of  the  fire  if  the  pipes  of  the 
water  company  running  to  said  hydrants  bad 
been  of  ample  size  to  have  afforded  said  city 
first-class  protection  from  fire,  as  the  com- 
pany was  bound  by  said  ordinance  to  furnish, 
but  that  the  company  refused  and  neglected 
to  lay  pipes  of  sufficient  size  to  furnish  wa- 
ter sufficient  for  the  extinguishment  of  said 
fire,  and  because  thereof  the  building  was 
destroyed."  To  the  declaration  appellee  In- 
terposed a  general  and  special  demurrer, 
which  was  sustained  by  the  circuit  court  and 
a  judgment  rendered  against  appellants  for 
costs.  Prom  that  judgment  appellants  prose- 
cuted an  appeal  to  the  Appellate  Court  for 
the  Second  District,  where  the  judgment  of 
the  circuit  court  was  affirmed,  and  appel- 
lants, having  obtained  a  certificate  of  im- 
portance from  the  Appellate  Court,  have 
prosecuted  a  further  appeal  to  this  court 

M.  J.  Dillon,  City  Arty.,  and  Jones  &  Kery, 
for  appellants.  Sheean  &  Sheean,  for  ap- 
pellee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  We  understand  appellants  to  contend 
that  the  demurrer  was  special,  and  that  the 
right  of  the  parties  to  join  as  plaintiffs  was 
not  one  of  the  special  grounds  of  demurrer. 
The  first  part  of  the  demurrer  was  in  the 
usual  form  of  a  general  demurrer,  and  con- 
cludes by  praying  judgment  that  plaintiffs  be 
barred  from  maintaining  their  action.  Fol- 
lowing that  are  14  causes  of  demurrer.  None 
of  them  go  to  the  form  of  the  declaration, 
and  while  none  of  the  special  causes  assign- 
ed say,  in  so  many  words,  that  there  was  a 
misjoinder  of  parties  plaintiff,  they  all  relate 
to  the  right  of  the  plaintiffs  to  maintain  the 
action,  and  some  of  them  question  the  right 
of  the  board  of  directors  to  maintain  any 
action  under  the  contract  set  out  in  the  dec- 
laration. We  think  the  demurrer  properly 
raised  the  question  of  the  right  of  the  board 
of  school  directors  to  maintain  the  action  or 
to  join  with  the  city  of  Galena  as  a  coplaln- 
tiff.  The  judgment  of  the  Appellate  Court,  as 
shown  by  the  opinion  of  that  court,  was  based 
upon  the  proposition  that  appellants  were 
iir.properly  joined  as  coplalntiffs  In  the  suit, 
and  that  this  question  was  properly  raised 
by  the  demurrer.  The  averment  of  the  dec- 
laration as  to  title  is  that  the  building  was 
owned  by  the  city  of  Galena,  but  was  con- 
trolled and  managed  by  the  school  directors 
of  district  No.  120.  It  would  seem,  under 
that  averment,  that  there  is  no  room  for  ar- 
gument as  to  the  Impropriety  of  joining  both 
parties  as  coplalntiffs,  and  this  question  is 
properly  raised  by  demurrer.  1  Chitty's  PI. 
G6;  1  Tidd's  Pr.  694. 


The  principal  portions  of  the  very  able 
briefs  and  arguments  of  counsel  on  both  sides 
are  devoted  to  the  proposition  whether  the 
city  of  Galena  has  a  right  of  action  against 
the  water  company,  under  the  circumstances 
set  out  in  the  declaration,  for  the  destruc- 
tion of  property  belonging  to  it,  and  we  are 
earnestly  asked  to  pass  upon  that  question. 
It  is  conceded  that,  by  the  great  weight  of 
authority  in  this  country,  where  a  city  con- 
tracts with  a  private  party  or  corporation  to 
construct  and  operate  waterworks  for  the 
purpose  of  furnishing  water  to  the  city  and 
its  ■  citizens,  a  property  owner  cannot  hold 
the  city  or  water  company  liable  for  loss  by 
fire  occasioned  by  the  failure  of  the  water 
company  to  furnish  an  adequate  supply  of 
water  for  fire  protection.  This  question  has 
never  been  passed  upon  by  this  court,  but 
it  has  been  before  the  highest  judicial  tribu- 
nals of  a  large  number  of  other  states  in 
this  country,  and  in  all  of  them,  except  three, 
the  rule  above  stated  has  been  announced 
and  adhered  to.  Kentucky,  North  Carolina, 
and  Florida  are  the  states  holding  a  contrary 
view.  Only  one  state,  California  (Town  of 
Ukiah  City  v.  Ukiah  Water  &  Improvement 
Co.,  142  Gal.  173,  75  Pac.  773,  64  L.  R.  A. 
233,  100  Am.  St  Rep.  107),  has  passed  upon 
the  right  of  a  city  to  maintain  an  action 
against  a  private  party  or  corporation  with 
whom  it  has  contracted  for  the  construction 
and  operation  of  waterworks  for  the  city  and 
its  inhabitants,  to  recover  of  the  water  com- 
pany for  a  destruction  of  the  city's  property 
caused  by  a  failure  of  the  water  company 
to  furnish  a  sufficient  supply  of  water.  For 
these  reasons  we  are  requested  by  counsel 
on  both  sides  to  pass  upon  the  question  of 
the  city's  right  of  action.  We  do  not  con- 
eider  that  question  properly  before  us,  for  in 
our  view  of  the  case  the  judgment  of  the  Ap- 
pellate Court  must  be  affirmed  no  matter  what 
conclusion  we  might  reach  as  to  whether  the 
city,  if  It  had  sued  alone,  would  have  had  a 
right  of  recovery  under  the  averments  of  the 
declaration.  However  desirable  it  may  be 
to  the  parties  interested  in  this  suit  or  to 
the  public,  that  this  question  should  be  set- 
tled by  this  court,  it  cannot  be  done  in  any 
proper  way  until  presented  in  such  manner 
that  its  determination  Is  necessarily  Involved 
in  a  decision  of  the  case  before  us.  This 
court's  time  is  too  fully  occupied  in  the  deter- 
mination of  questions  necessary  to  the  de- 
cision of  cases  before  It,  to  give  time  to 
the  Investigation  and  discussion  of  questions 
which  are  not  involved  in  a  decision  of  a 
pending  case;  and  especially  so  where  the 
determination  of  such  questions,  no  matter 
what  we  might  hold  the  law  to  be  thereon, 
could  not  be  of  any  advantage  or  benefit  to 
the  parties  in  the  particular  case  before  us. 

For  the  reasons  Indicated  we  are  of  opin- 
ion the  judgment  of  the  Appellate  Court  was 
right,  and  said  judgment  is  affirmed. 

Judgment  affirmed. 
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MARQUETTE  CEMENT  MFG.  00.  v. 
WILLIAMS. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant —  Fellow  Servants  —  Superior  and 
Inferior  Servants. 

Where  a  workman  in  a  mill  was  instructed 
to  stop  an  electric  motor  and  fix  it,  and  was  as- 
sured that  it  would  not  start  until  fixed,  and  it 
was  his  duty  to  obey  the  instruction,  such  as- 
surance was  not  that  of  a  fellow  servant,  but 
of  one  having  authority,  even  though  the  two 
men  at  times  worked  together  as  fellow  servants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  471,  472.]  ' 

2.  Same— Questions  for  Jury. 

In  an  action  for  injuries  to  a  servant  in 
obeying  an  order  to  stop  and  fix  a  motor,  evi- 
dence examined,  and  held  sufficient  to  take  to 
the  jury  the  question  of  the  superior  servant's 
authority  to  order  the  motor  shut  down. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §§  1034,  1051- 
1067.] 

8.  Same— Contributory  Neolioenoe— Ques- 
tions for  Jury. 

Whether  or  not  a  workman  was  negligent 

In  adopting  the  method  provided  to  shut  down 

a  motor  which  he  was  ordered  to  stop  and  fix 

held  a  question  of  fact 
[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 

vol.  34,  Master  and  Servant,  g§  1089-1132.] 

4.  Appeal— Admission  of  Evidence— Harm- 
less Error. 

In  an  action  for  injuries  sustained  in  obey- 
ing the  order  of  a  superior  servant  it  was  harm- 
less error  to  admit  the  conclusion  of  plaintiff 
that  the  superior  had  exclusive  control  of  the 
electrical  department  of  defendant's  works,  after 
it  had  been  shown  that  the  superior  was  in  such 
control,  and  that  plaintiff  was  assisting  him,  and 
that  he  gave  orders  to  plaintiff. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §|  4161-4165.] 

6.  Master  and  Servant— Injuries  to  Serv- 
ant—Admissibility  of  Evidence. 

In  an  action  for  injuries  sustained  in  obey- 
ing a  superior  servant's  order  to  stop  and  fix 
a  motor,  a  conversation  between  plaintiff  and 
his  superior  regarding  another  motor,  in  which 
the  superior  stated  that  whenever  plaintiff  saw 
a  motor  in  that  condition  he  should  stop  it  and 
fix  it  was  admissible,  being  a  general  direction 
from  the  superior  to  plaintiff. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  34,  Master  and  Servant,  §§  933-935.] 

6.  Appeal— Harmless  Error— Exclusion  of 
Evidence. 

An  incorrect  ruling  rejecting  certain  testi- 
mony is  harmless,  when  the  witness  on  re-ex- 
amination made  full  explanation  of  the  matter 
in  question  and  all  the  corrections  thereon  he 
desired. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4200-4203.] 

7.  Master  and  Servant— Injuries  to  Serv- 
ant—Fellow Servants— Instructions. 

In  an  action  for  injuries  sustained  in  obey- 
ing the  orders  of  a  superior  servant,  an  instruc- 
tion that  the  superior  and  plaintiff  were  fellow 
servants  was  properly  refused,  where  it  had 
been  shown  that  as  to  the  transaction  involved 
in  the  suit  they  were  not  fellow  servants,  even 
though  they  may  have  had  duties  and  perform- 
ed services  which  brought  them  into  that  rela- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §§  1162-1167.] 

8.  Same. 

In  an  action  for  injuries  sustained  in  obey- 
ing the  orders  of  a  superior  servant  an  instruc- 


tion that,  if  plaintiff  and  the  superior  were  co- 
operating in  the  business  in  hand,  they  were 
fellow  servants,  was  properly  refused,  where  it 
had  been  shown  that  the  superior  with  authority 
ordered  plaintiff  to  stop  and  fix  the  motor,  and 
then  left,  giving  no  assistance  to  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  1162-1167.] 

9.  Same. 

Where  a  superior  servant  ordered  a  work- 
man to  stop  and  fix  a  motor,  and  then  left  giv- 
ing no  assistance,  and  the  workman  was  injured 
in  obeying  the  order,  it  was  proper  to  refuse  a 
correct  instruction  for  determining  when  the 
relation  of  fellow  servants  exists,  since  such  an 
instruction  would  have  been  misleading. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §8  1162-1167.] 

Appeal  from  Circuit  Court  La  Salle  Coun- 
ty; R.  M.  Skinner,  Judge. 

Action  for  personal  Injuries  by  Grant  Wil- 
liams against  the  Marquette  Cement  Manu- 
facturing Company.  From  a  judgment  of 
the  Appellate  Court,  affirming  a  judgment  for 
plaintiff  for  $7,500,  defendant  appeals.  Af- 
firmed. 

McDougall,  Chapman  &  Bayne  and  Dun- 
can, Doyle  &  O'Conor,  for  appellant  Thomas 
Kennedy,  Elmer  E.  Roberts,  and  Browne  & 
Wiley,  for  appellee. 

CARTWRIGHT,  J.  Appellee  recovered  a 
judgment  for  $7,500  against  appellant  In  the 
circuit  court  of  La  Salle  county  for  the  loss 
of  his  right  hand  while  employed  as  an  as- 
sistant to  the  electrician  in  charge  of  the 
electrical  machinery  in  appellant's  cement 
works.  The  Appellate  Court  for  the  Second 
District  affirmed  the  judgment 

The  cause  was  submitted  to  a  Jury  upon 
counts  of  the  declaration  which  alleged  that 
the  defendant  had  in  its  factory  for  manu- 
facturing cement  a  certain  motor,  which  fur- 
nished power  to  operate  machinery;  that  the 
motor  was  so  situated  that  its  starting  ma- 
chinery was  on  a  lower  floor  and  not  visible 
from  the  motor,  and  with  no  means  of  com- 
munication from  the  motor  to  the  starting 
machinery  or  from  the  starting  machinery 
to  the  motor;  that  the  motor  became  out  of 
condition  and  repair;  that  plaintiff  was  or- 
dered by  defendant's  electrician,  who  had 
general  charge  and  supervision  over  the  mo- 
tor, and  who  was  not  a  fellow  servant  of 
the  plaintiff,  to  stop  the  motor  and  repair 
it,  and  that  plaintiff  stopped  the  motor  and 
proceeded  with  due  care  to  repair  It— and 
which  charged  that  while  he  was  doing  so, 
and  without  any  warning  to  him,  the  defend- 
ant negligently  permitted  the  motor  to  be 
started,  whereby  his  right  hand  and  wrist 
were  caught  In  the  gearing  and  cogwheels 
and  so  crushed  as  to  necessitate  amputation. 
The  greater  part  of  the  argument  in  support 
of  the  assignments  of  error  Is  devoted  to 
the  proposition  that  the  trial  court  erred  in 
refusing  to  direct  a  verdict  for  defendant 

The  facts  material  to  the  issue  were  but 
few,  and  the  evidence  relating  to  them  was 
in  narrow  limits;  but  a  bulky  and  cumber- 
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some  record  was  made  by  lengthy  descrip- 
tions of  the  method  and  processes  of  man- 
ufacturing cement,  which  had  no  relation  to 
the  controversy  between  the  parties  and 
which  were  repeated  by  different  witnesses. 
We  see  no  good  reason  for  inflicting  such  im- 
material matter  upon  the  jury  or  the  court. 
The  evidence  on  the  part  of  the  plaintiff 
tended  to  prove  the  following  material  facts : 
There  were  a  number  of  motors  on  the  main 
floor  of  the  cement  factory,  and  one  of  them 
operated  what  was  called  a  "pan  conveyor" 
in  the  basement.  The  appliance  for  starting 
and  stopping  this  motor  was  in  the  base- 
ment, where  It  could  not  be  seen  from  the 
motor.  To  start  and  stop  tne  motor  it  was 
necessary  to  go  down  in  the  basement  and 
throw  a  switch,  in  order  to  let  the  current 
of  electricity  into  the  motor  or  shut  it  off. 
On  June  30,  1903,  in  the  forenoon,  plaintiff 
went  to  this  motor  and  saw  that  the  brush 
was  out  of  the  brush  holder,  and  the  brush 
holder  was  dragging  in  the  commutator,  and 
the  ring  was  stopped  in  the  motor.  In  that 
condition  the  motor  would  soon  burn  up  and 
destroy  valuable  machinery.  Plaintiff  then 
went  to  John  Coleman,  the  foreman  of  the 
mill,  and  told  him  the  condition  of  the  mo- 
tor; but  Coleman  refused  to  have  the  motor 
stopped  to  put  it  in  order,  on  account  of  the 
work  that  was  being  done  by  it  at  that  time. 
Plaintiff  then  went  to  Fred  McNeil,  the 
electrician  in  charge  of  the  electrical  depart- 
ment, and  told  him  that  if  he  did  not  go  up 
there  and  attend  to  the  motor  it  would  be 
burned  out  in  a  few  minutes.  McNeil  went 
with  plaintiff  and  looked  at  the  motor,  and 
then  bad  a  talk  with  Coleman  near  by,  after 
which  he  told  the  plaintiff  to  watch  the  mo- 
tor a  few  minutes  and  then  stop  it,  and  he 
would  see  that  no  one  would  start  the  motor 
or  Interfere  with  the  plaintiff  until  he  had 
fixed  it  McNeil  then  left,  and  plaintiff 
went  down  in  the  basement  and  stopped  the 
motor  by  throwing  the  switch.  William 
Crockett  was  in  charge,  under  Coleman,  the 
mill  foreman,  of  the  pan  conveyor  and  the 
appliance  for  letting  clinkers  into  the  con- 
veyor. Crockett  had  charge  of  the  switch 
and  starting  block,  and  was  standing  near 
by.  After  the  plaintiff  stopped  the  motor 
he  told  Crockett  that  he  was  working  on 
the  motor  and  not  to  start  it  again  until  he 
told  him.  Plaintiff  ran  upstairs  and  to  the 
motor,  and  commenced  to  make  the  neces- 
sary repairs.  In  doing  so  he  reached  his 
hand  in  to  feel  whether  the  oil  plug  was 
tight,  or  not,  where  It  bad  been  leaking  oil, 
and  some  one  started  the  motor,  resulting  in 
the  injury. 

One  reason  presented  why  the  court  ought 
to  have  given  the  instruction  is  that  the  neg- 
ligence which  caused  the  Injury  was  the 
failure  of  McNeil  to  see  that  the  motor  was 
not  started,  and  his  negligence  was  that  of  a 
fellow  servant.  There  is  no  evidence  as  to 
who  started  the  motor,  but  Crockett  said  he 
did  not  do  It  Whoever  it  was,  there  is  no  I 


claim  that  he  was  a  fellow  servant  of  the 
plaintiff,  and  under  the  circumstances  the 
act  was  a  wrongful  and  negligent  one,  and 
was  an  efficient  cause  of  the  injury.  Crock- 
ett was  not  a  fellow  servant  of  the  plaintiff, 
and  was  the  person  in  the  immediate  charge 
of  the  pan  conveyor  and  switch.  He  was 
notified  that  plaintiff  was  working  on  the 
motor  and  that  it  was  not  to  be  started  until 
he  was  through.  So  far  as  McNeil  was  con- 
nected with  the  injury,  the  evidence  did  not 
tend  to  prove  that  he  was  a  fellow  servant 
with  the  plaintiff  in  reference  to  this  mat- 
ter. The  injury  did  not  result  from  the  ex- 
ercise of  authority  by  McNeil  over  the  plain- 
tiff, but  it  was  the  duty  of  the  plaintiff  to 
follow  the  directions  of  McNeil  as  his  supe- 
rior, and  the  assurance  of  McNeil  that  the 
motor  should  not  be  started  was  not  the  act 
or  assurance  of  a  fellow  servant,  but  was 
that  of  one  having  authority.  While  it  ap- 
pears that  McNeil  and  the  plaintiff  may  have 
worked  together  sometimes  as  fellow  serv- 
ants, they  were  not  co-operating  with  each 
other  In  performing  any  act  of  service  in  re- 
lation to  this  motor.  It  is  further  urged 
that  McNeil  had  no  authority  to  order  the 
motor  shut  down.  The  evidence  for  the 
plaintiff  was  that,  after  Coleman  said  he 
would  not  shut  it  down,  McNeil  talked  with 
Coleman  a  few  minutes  and  then  told  plain- 
tiff to  shut  It  down.  Plaintiff  testified  that 
he  did  not  hear  the  conversation,  and  that 
they  were  about  25  feet  from  him.  The 
court  could  not  say  that  plaintiff  did  not 
have  good  reason  to  believe  McNeil  was  au- 
thorized at  that  time  to  have-  the  motor 
stopped. 

Another  reason  given  for  insisting  that  the 
court  ought  to  have  directed  a  verdict  is 
that  the  plaintiff  might  have  disconnected 
the  wires  from  the  motor,  which  would  have 
rendered  It  dead,  and  that  he  chose  a  dan- 
gerous way  of  making  the  repairs.  He  could 
have  unscrewed  the  nuts  at  the  top  of  the 
motor  and  have  taken  out  the  wires,  but 
there  was  evidence  that  that  would  have 
been  a  dangerous  thing  to  do  if  the  current 
bad  been  turned  on,  as  it  was.  Aside  from 
that  fact,  the  switch  method  had  been  pro- 
vided for  stopping  the  motor,  and,  when  stop- 
ped, it  could  not  be  started  except  by  the 
voluntary  act  of  some  person.  The  question 
whether  or  not  the  plaintiff  was  guilty  of 
negligence  in  employing  the  method  provided 
was  a  question  of  fact,  and  not  of  law.  The 
court  did  not  err  in  refusing  to  direct  a  ver- 
dict 

It  is  contended  that  the  court  erred  in 
admitting  improper  evidence  on  the  part  of 
the  plaintiff,  and,  first  that  the  plaintiff  was 
allowed  to  give  his  conclusion  that  McNeil 
had  exclusive  control  of  the  electrical  de- 
partment of  defendant's  works,  and  thereby 
to  determine  the  principal  fact  in  dispute. 
If  the  statement  of  the  witness  was  in  the 
nature  of  a  conclusion,  it  worked  no  harm  to 
the  defendant  for  the  reason  that  the  fact 
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was  conclusively  proved.  Tbe  witness  had 
already  stated,  without  objection,  that  Mc- 
Neil was  in  charge  of  and  the  boss  of  the 
electrical  works.  McNeil  testified  that  he 
was  in  charge  of  the  electrical  equipment, 
consisting  of  motors,  generators,  wiring, 
lighting,  etc.;  that  plaintiff  had  been  assist- 
ing him  five  or  six  months,  and  that  he  gave 
orders  and  directions  to  the  plaintiff.  If 
plaintiff  had  not  been  permitted  to  give  his 
conclusions,  the  jury  could  not  have  found 
differently  on  the  question  to  which  the  con- 
clusion related.  Plaintiff  was  permitted  to 
give  a  conversation  between  himself  and  Mc- 
Neil in  regard  to  a  motor  that  got  out  of 
condition  about  a  week  before,  in  which  Mc- 
Neil told  him  that,  whenever  he  saw  a  motor 
In  that  condition,  he  wanted  him  to  stop  It 
and  fix  It  at  once.  The  objection  is  that  the 
conversation  referred  to  another  motor,  and, 
while  that  is  true,  the  conversation  contain- 
ed a  general  direction  from  McNeil  to  the 
plaintiff  which  it  was  proper  to  prove. 

It  is  next  claimed  that  the  court  erred  in 
refusing  to  admit  proper  evidence  offered  by 
the  defendant  McNeil,  on  his  direct  ex- 
amination, testified  that  he  did  not  tell  tbe 
plaintiff  to  stay  there  a  few  minutes  and 
shut  the  motor  off,  and  he  would  see  that  no- 
body would  start  the  motor  or  Interfere  with 
plaintiff.  On  cross-examination  he  was  quite 
uncertain  whether  he  gave  plaintiff  such  an 
order  or  not,  and  on  re-direct  examination 
the  same  question  asked  on  the  direct  exam- 
ination was  repeated  to  him.  The  court  sus- 
tained an  objection  to  the  question,  but 
allowed  the  plaintiff  to  again  take  up  the 
same  subject  and  go  into  the  same  matter 
again.  After  counsel  for  the  plaintiff  had 
examined  the  witness  again  on  the  sub- 
ject, defendant's  counsel  took  up  the  ex- 
amination again  and  went  over  the  same 
matter.  Whether  the  ruling  was  strictly  cor- 
rect or  not,  the  outcome  was  that  the  wit- 
ness made  a  full  explanation  and  all  the  cor- 
rections that  he  desired. 

It  is  urged  that  the  remarks  and  conduct 
of  the  counsel  for  plaintiff  were  so  improper 
as  to  prejudice  the  Jury  and  require  a  rever- 
sal of  the  Judgment  There  were,  perhaps, 
some  lapses  from  the  conduct  which  is  regard- 
ed as  proper  and  Is  usually  observed  In 
courts  of  record;  but  we  do  not  think  that 
anything  that  was  said  or  done  would  justify 
us  In  reversing  the  judgment. 

The  court  gave  a  great  many  instructions 
at  the  request  of  the  defendant  but  refused 
three  on  the  subject  of  fellow  servants;  and 
it  is  insisted  that  the  court  erred  in  such  re- 
fusal. The  first  of  those  instructions  stated 
that  McNeil  and  plaintiff  were  fellow  serv- 
ants, and  the  court  was  right  in  refusing  to 
give  it  for  the  reason  that  as  to  the  trans- 
action involved  in  the  suit  they  were  not  fel- 
low servants.  Plaintiff  and  McNeil  may 
have  had  duties  and  performed  services 
which  brought  them  into  that  relation,  but 
in  this  transaction  they  did  not  sustain  that 


relation.  The  second  Instruction  advised  the 
jury  that  if-  plaintiff  and  McNeil  were  co- 
operating in  the  business  in  hand  they  were 
fellow  servants,  and  it  was  properly  refused, 
because  there  was  no  evidence  to  which  it 
could  be  applied.  Tbe  third  instruction  stat- 
ed the  rules  which  have  been  adopted  for 
determining  when  the  relation  of  fellow  serv- 
ants exists.  While  correct  as  a  statement  of 
the  law,  It  would  have  been  misleading  In 
this  case.  McNeil  was  a  superior  servant 
clothed  with  and  exercising  authority  as  to 
the  shutting  down  and  repair  of  the  motor, 
and,  although  he  and  the  plaintiff  at  times 
may  have  been  fellow  servants,  that  fact 
would  not  have  authorized  a  finding  for  de- 
fendant as  directed  by.  the  instruction. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 

(230  111.  33) 

SHERIDAN  v.  PRUDENTIAL  INS.  CO. 
(Supreme  Court  of  Illinois.   Oct  23,  1907J 

Appeal  —  Intermediate  Appellate  Court  — 

Scope  of  Review. 

Where  no  propositions  of  law  were  submit- 
ted to  the  superior  court  on  appeal  from  a  jus- 
tice's judgment  and  no  objections  were  taken 
to  evidence,  there  was  no  question  reviewable 
on  appeal  to  the  Supreme  Court  on  certificate 
of  importance  granted  by  the  Appellate  Court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  1133,  1135.J 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  County;  Axel  Cbytraus,  Judge. 

Action  by  Joseph  I.  Sheridan,  as  adminis- 
trator of  George  De  Quetterville,  deceased, 
against  the  Prudential  Insurance  Company 
of  America.  A  justice's  judgment  in  favor 
of  plaintiff  was  reversed  on  appeal  to  the 
superior  court,  from  which  an  appeal  was 
taken  to  the  Appellate  Court,  where  the 
judgment  was  affirmed,  and  a  further  ap- 
peal allowed  on  certificate  of  Importance. 
Affirmed. 

John  F.  Mahon,  for  appellant  Hoyne, 
O'Connor  &  Hoyne,  for  appellee. 

SCOTT,  J.  This  suit  was  brought  before 
a  justice  of  the  peace  of  Cook  county  by 
Joseph  I.  Sheridan,  administrator  of  the  es- 
tate of  George  De  Quetterville,  deceased,  ap- 
pellant against  the  Prudential  Insurance 
Company  of  America,  the  appellee,  upon  a 
policy  of  insurance  issued  by  the  appellee 
upon  the  life  of  said  deceased.  The  justice 
rendered  judgment  against  appellee  for  $85, 
that  being  tbe  amount  which  appeared  from 
the  face  of  the  policy  to  be  due.  The  insur- 
ance company  appealed  to  the  superior  court 
of  Cook  county,  where  the  cause  was  sub- 
mitted to  the  court  without  a  jury  upon  an 
agreed  state  of  facts.  The  finding  of  the 
superior  court  was  In  favor  of  the  company, 
and  a  judgment  was  entered  in  conformity 
with  such  finding.   Sheridan  appealed  to  the 
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Appellate  Court  for  the  First  District.  The 
cause  was  assigned  to  the  Branch  Appellate 
Court,  and  that  court  affirmed  the  Judgment 
of  the  superior  court,  but  granted  a  certifi- 
cate of  Importance,  and  appellant  has  prose- 
cuted a  further  appeal  to  this  court 

There  were  no  written  pleadings  in  the 
case;  the  bearing  in  the  superior  court  hav- 
ing been  upon  an  appeal  from  a  justice  of 
the  peace.  No  objection  was  made  in  the 
sbperior  court  to  the  admission  or  exclusion 
of  evidence;  the  cause  having  been  submitted 
to  tbat  court  for  decision  upon  an  agreed 
state  of  facts.  No  propositions  of  law  were 
submitted  to  the  superior  court  to  be  held 
as  the  law  of  the  case.  There  Is.  therefore, 
no  question  presented  upon  this  appeal  which 
this  court  can  review.  Mutual  Protective 
League  v.  McKee,  223  111.  364,  79  N.  E.  25, 
and  authorities  there  collated. 

The  Judgment  of  the  Appellate  Court  will 
accordingly  be  affirmed. 

Judgment  affirmed. 


(196  Mass.  416) 

GOYETTE  v.  KEENAN  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.   Oct.  16.  1907.) 

1.  Evidence— Relevancy. 

On  an  issue  as  to  whether  the  description 
in  a  deed  included  a  particular  piece  of  land, 
a  mortgage  given  by  defendants  to  a  third  party 
five  years  prior  to  their  execution  of  the  deed 
was  irrelevant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  141,  156.] 

2.  Same— Declarations. 

On  an  issue  as  to  whether  certain  property 
was  included  in  plaintiff's  deed,  declarations  of 
the  occupant  concerning  the  property  he  oc- 
cupied, not  shown  to  have  been  made  on  the 
land  in  question,  he  being  still  alive,  were  in- 
admissible under  Rev.  Laws,  c.  175.  §  66,  pro- 
viding for  the  admission  of  certain  declarations 
of  deceased  "persons. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §§  1135-1138.] 

3.  Tbial— Offeb  op  Pboof. 

The  exclusion  of  evidence  is  not  error,  in 
the  absence  of  an  offer  to  show  what  the  evi- 
dence offered  was  intended  to  prove. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  113-118.] 

4.  Bound abies— Calls  in  Deed. 

A  call  in  a  deed  for  land  formerly  owned 
by  another  as  a  boundary  gave  a  monument 
which  would  control  a  call  for  distance. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Boundaries,  §$  6,  12.J 

5.  Deeds  —  Constbuction  —  Pbopebtt  Con- 
veyed. 

Where  the  description  of  a  deed  called  for 
land  formerly  belonging  to  B.  as  a  monument, 
as  stated  in  other  deeds  in  the  grantor's  chain 
of  title,  the  additional  description  of  the  land 
of  B.  as  belonging  "now  or  lately  of  one  White" 
would  not  be  construed  to  change  the  identity 
of  the  monument. 

6.  Same— Descbiption— Question  fob  Jubt. 

Where  a  deed  from  plaintiff's  remote 
grantor  to  George  A.  White  called  for  the  land 
of  James  L.  White  as  a  monument,  and  plain- 
tiffs deed  described  the  line  as  running  to  land 
formerly  belonging  to  B..  "now  or  lately  of  one 
Wbite,'r  the  jury  was  entitled  to  find  that  the 


"one  White**  was  James  L.  White,  and  not 
George  A.  White. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  5  343.] 

Exceptions  from  Superior  Court,  Hampden 
County;  Loranus  E.  Hitchcock,  Judge. 

Action  by  Arthur  J.  Goyette  against  Bar- 
tholomew Keenan  and  others,  and  his  trus- 
tee, on  the  covenants  in  a  deed.  A  judgment 
was  rendered  in  favor  of  defendants,  and 
plaintiff  brings  exceptions.  Sustained. 

H.  A.  Buzzell  and  Brooks  &  Hamilton,  for 
plaintiff.  J.  B.  Carroll  and  W.  H.  McClIn- 
tock.  for  defendants. 

SHELDON,  J.  1.  The  mortgage  deed  given 
by  the  defendants  to  the  Springfield  Five 
Cents  Savings  Bank  in  1898  rightly  was  ex- 
cluded. It  had  no  material  bearing  upon  the 
issue  tried  in  this  case.  The  plaintiffs  dec- 
laration and  his  whole  case  rested  upon  the 
claim  that  the  defendants  were  not  seized,  of 
the  land  in  dispute,  described  in  his  deed  as 
"land  formerly  belonging  to  Henry  Bliss, 
now  or  lately  of  one  White,"  and  so  that 
this  land  did  not  pass  to  him.  It  seems  to 
have  been  agreed  by  both  parties  that  this 
land  was  held  by  White  at  the  time  that  the 
plaintiff  took  his  deed ;  and  the  real  question 
was  whether  the  description  In  that  deed 
Included  this  piece  of  land.  Manifestly  the 
description  contained  in  the  mortgage  deed 
given  to  a  third  party  five  years  earlier  could 
throw  no  light  upon  this  question. 

2.  The  exclusion  of  the  statements  made  by 
George  A.  White,  offered  "to  show  the  char- 
acter of  his1  occupation  of  this  tract  in  dis- 
pute, In  connection  with  his  acts  of  occupa- 
tion," appears  at  first  sight  to  present  a  more 
difficult  question.  Gray  v.  Kelley,  190  Mass. 
184,  76  N.  E.  724 ;  Holmes  v.  Turners  Falls 
Lumber  Co.,  150  Mass.  535,  547,  549,  23  N. 
E.  305,  6  L.  R.  A.  283 ;  Flngg  v.  Mason,  141 
Mass.  64,  6  N.  E.  702;  Niles  v.  Patch,  13 
Gray,  254.  But  White  was  not  deceased,  and 
his  declarations  could  not  have  been  admitted 
under  Rev.  Laws,  c.  175,  §  66.  Nor  was  there 
any  offer  to  show  that  these  declarations 
were  made  upon  the  land  in  question,  and 
they  were  not  admissible  upon  that  ground. 
Long  v.  Colton,  116  Mass.  414,  415,  and  cases 
there  cited.  And  see,  further.  O'Connell  v. 
Cox,  179  Mass.  250,  00  N.  E.  580;  Peck  v. 
Clnrk,  142  Mass.  436,  8  N.  E.  335.  But  the 
decisive  reason  against  sustaining  this  ex- 
ception is  that  there  Is  nothing  to  show  what 
the  declarations  offered  were,  and  so  it  Is 
impossible  to  say  that  the  plaintiff  was  ag- 
grieved by  their  exclusion.  Com.  v.  Smith, 
163  Mass.  411,  429,  40  N.  E.  180;  Koplan  v. 
Boston  Gaslight  Co.,  177  Mass.  15,  25,  58  N. 
E.  183 ;  Robinson  v.  Old  Colony  St.  Ry.  Co., 
189  Mass.  594,  597,  76  N.  E.  190.  It  does  not 
substantially  appear,  as  it  did  in  the  case 
last  cited,  what  answer  was  expected  to  the 
question  which  was  excluded. 

3.  The  ruling  that  the  boundary  In  the 
plaintiff's  deed,  on  land  formerly  belonging 
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to  Bliss,  now  or  lately  to  one  White,  gave  a 
monument  which  would  control  the  distance 
stated  In  the  deed,  was  plainly  correct.  Per- 
cival  v.  Chase,  182  Mass.  371,  378,  65  N.  B. 
800,  and  cases  there  cited.  But  a  verdict 
should  not  have  been  ordered  for  the  de- 
fendant The  monument  is  stated,  as  in  the 
other  deeds,  to  be  the  land  formerly  belong- 
ing to  Henry  Bliss,  and  the  additional  de- 
scription of  It  as  belonging  "now  or  lately 
to  one  White"  could  scarcely  be  taken  to 
change  the  Identity  of  the  monument  More- 
over, in  the  deed  of  Daniel  Shea,  the  plain- 
tiffs grantor,  to  George  A.  White,  which 
conveyed  the  land  now  in  dispute,  the  courses 
given,  as  appears  upon  the  plan  used  at  the 
trial  and  produced  before  us,  bring  the  west- 
erly boundary  of  that  tract  upon  land  of 
James  L.  White.  It  may  well  be  doubted 
whether  the  "one  White"  mentioned  In  the 
plaintiff's  deed  must  not  be  held  as  matter 
of  law  to  be  James  D.  White  and  not  George 
A.  White.  At  any  rate,  the  jury  could  so 
find;  and  by  reason  of  this  error  the  order 
must  be 
Exceptions  sustained. 


(189  N.  Y.  893) 

OSBORNE  v.  AUBURN  TELEPHONE  CO. 
(Court  of  Appeals  of  New  York.  Nov.  1,  1907.) 

1.  Deeds— Construction— Property  Includ- 

ED'The  owner  of  land,  on  which  an  avenue  100 
links  in  width  had  been  laid  out  conveyed  the 
property,  one  of  the  boundaries  running  to  the 
center  of  the  avenue  and  thence  east  along  the 
center  thereof  to  the  east  line  of  the  property, 
the  deed  reserving  "50  links  in  width  the  whole 
distance  from  east  to  west  for  a  road  and  which 
now  constitutes  the  north  half  of  the  avenue, 
the  whole  distance  of"  said  property  "which  had 
been  opened  to  the  public."  Held,  that  the  con- 
veyance operated  to  vest  in  the  grantee  the  fee 
of  the  half  of  the  avenue,  subject  to  the  ease- 
ment of  the  public  thereon  for  the  purpose  of  a 
highway. 

2.  Eminent  Domain  —  Highways  —  Occupa- 
tion   BY   TELEGRAPH  POLES  —  ADDITIONAL 

Burden. 

The  erection  and  maintaining  of  telephone 
and  telegraph  poles  in  a  6treet_  the  fee  of  which 
belongs  to  abutting  owners,  is  an  additional 
burden  on  the  fee,  for  which  compensation  must 
be  made  to  the  owners. 

n Note.— For  cases  in  point,  see  Cent  Dig. 
3,  Eminent  Domain,  §  312.] 

3.  Same  —  Constitutional  Law  —  Taking 
Property  Without  Compensation. 

The  fee  to  lands  in  a  city  is  as  sacred  to 
the  owner  as  in  the  country,  and  in  either  place 
he  is  protected  by  the  constitutional  provision 
that  property  shall  not  be  taken  for  public  pur- 
poses  without  compensation. 

Appeal  from  Supreme  Court  Appellate 
Division,  Fourth  Department 

Action  by  Eliza  W.  Osborne  against  the 
Auburn  Telephone  Company.  Judgment  for 
defendant  (111  App.  Div.  702,  97  N.  Y.  Supp. 
874),  and  plaintiff  appeals.  Reversed. 

John  Van  Sickle,  for  appellant  E.  C. 
Aiken  and  Hull  Greenfield,  for  respondent 


HAIGHT,  J.  This  action  was  brought  to 
enjoin  and  restrain  the  defendant  from  en- 
tering upon  the  lands  of  the  plaintiff  In  Fitch 
avenue,  for  the  purpose  of  digging  boles  and 
erecting  telephone  poles  for  the  stringing  of 
wires,  and  also  for  damages,  which  had  been 
sustained,  to  the  shade  trees. 

The  defendant  was  a  domestic  corporation 
organized  under  the  laws  of  the  state  of  New 
York  for  the  purpose  of  maintaining  and 
operating  a  telephone  exchange  in  the  city 
of  Auburn  and  vicinity,  and  had  been  granted 
a  franchise  by  the  city  to  use  the  streets  for 
the  erection  of  poles  and  the  stringing  of 
wires.  The  plaintiff  was  the  owner  of  a 
parcel  of  land  situate  at  the  corner  of  Fitch 
avenue  and  South  street  in  that  city.  For- 
merly one  Abijah  Fitch  was  the  owner  of  the 
lands  on  which  Fitch  avenue,  100  links  In 
width,  had  been  laid  out  and  on  or  about 
the  13th  day  of  April,  1865,  as  the  court  has 
found,  he  conveyed  to  the  plaintiff  the  lands' 
described  as  follows:  "All  that  tract  of  land 
in  the  city  of  Auburn,  bounded  and  described 
as  follows,  beginning  in  the  west  line  of 
South  street  at  a  point  20  rods  south  of  the 
southeasterly  corner  of  land  now  owned  and 
occupied  by  William  C.  Beardsley,  running 
thence  westerly  on  the  south  line  of  land  now 
owned  by  party  of  second  part  76  rods  and 
6  links  to  the  westerly  line  of  the  farm  of 
the  late  Joseph  O.  Richardson,  deceased, 
thence  southerly  51%  links  to  the  center  of 
Fitch  avenue;  thence  east  along  the  center 
of  said  avenue  76  rods  and  6  links  to  the  west 
line  of  South  street;  thence  north  on  the 
line  of  said  South  street  to  place  of  begin- 
ning, being  51%  links;  reserving  50  links  In 
width  the  whole  distance  from  east  to  west 
for  a  road  and  which  now  constitutes  the 
north  half  of  Fitch  avenue,  the  whole  dis- 
tance of  said  Richardson  farm -which  has 
been  opened  to  the  public"  We  here  have 
first  an  absolute  conveyance  to  the  plaintiff 
of  the  fee  of  the  north  half  of  Fitch  avenue, 
then  follows  a  reservation  for  a  road  which 
had  then  been  opened  to  the  public.  We 
think  that  this  conveyance  operated  to  vest 
in  the  plaintiff  the  fee,  subject  however,  to 
the  easement  of  the  public  thereon  for  the 
purpose  of  a  road  or  highway.  Myers  v.  Bell 
Telephone  Co.,  83  App.  Div.  623,  82  N.  Y. 
Supp.  83. 

We  are  thus  again  presented  with  the 
question  as  to  whether  the  erection  and  main- 
taining of  telephone  and  telegraph  poles  In 
the  street  is  an  additional  burden  upon  the 
fee  in  which  compensation  must  be  made  to 
the  owner.  The  answer  to  this  question  de- 
pends upon  the  further  question  as  to  wheth- 
er the  maintaining  of  telephone  and  telegraph 
poles  for  the  purpose  of  stringing  wires 
thereon  is  a  street  use  and  deemed  to  be 
within  the  grant  of  the  lands  for  highway 
purposes.  This  question  was  distinctly  an- 
swered in  the  negative  in  the  case  of  Eels  v. 
American  T.  &  T.  Co.,  143  N.  Y.  133,  38  N. 


Digitized  by  Google 


N.  Y.) 


MORTON  v.  HORTON. 


429 


E.  202,  25  L.  R.  A.  640,  and  again  In  Palmer 
v.  Larchmont  Electric  Co.,  158  N.  Y.  231, 
52  N.  B.  1092,  43  L.  R  A.  672.  In  the  latter 
case  we  called  attention  to  the  distinction  be- 
tween a  municipal  purpose  and  a  street  pur- 
pose, saying:  "The  primary  object  of  high- 
ways is  for  the  public  travel  by  persons  and 
animals,  and  by  carriages  or  vehicles  used 
for  the  transportation  of  persons  and  goods, 
other  than  by  railroads.    Sewers  drain  the 
surface  water  from  the  highways,  and  thus 
relieve  them  from  impairment  and  destruc- 
tion.  In  this  respect  sewers  are  for  a  street 
purpose.   In  addition,  they  may  drain  also 
the  abutting  property  and  houses  and  thus 
tend  to  promote  the  public  health.   In  this 
respect  they  are  for  a  municipal  purpose. 
Water  supplied  by  mains  through  the  high- 
ways may  be  used  for  cleansing  and  sprink- 
ling the  streets.  In  this  respect  it  is  for  a 
Btreet  purpose.  It  may  be  used  by  the  abut- 
ting owners  for  cleansing  and  for  domestic 
purposes,  and  may  also  be  used  for  the  ex- 
tinguishment of  fires.   In  this  respect  it  la 
for  a  municipal  purpose.  Light  Is  an  aid  to 
the  public  In  the  nighttime  In  traveling  upon 
the  highway.  It  Is  therefore  used  for  a  street 
purpose.    All  of  the  street  purposes  which 
we  have  referred  to  are  clearly  incident  to 
the  highway,  and  are  deemed  within  the 
grant  of  lands  for  highway  purposes  when- 
ever the  necessity  for  these  uses  arises.  Not 
so  with  telegraph  and  telephone  wires.  They 
in  no  way  preserve  or  improve  the  streets  or 
aid   the  public  in  traveling  over  them." 
When  the  streets  have  been  appropriated  for 
the  construction  of  sewers,  the  laying  of 
water  mains  or  gas  pipes  for  street  purposes, 
such  sewers,  mains,  and  pipes  may  also  be 
used  by  the  public  for  municipal  purposes. 
But  the  use  of  the  street  for  municipal  pur- 
poses or  Individual  purposes,  Independent 
of  Its  use  for  street  purposes,  Is  an  additional 
burden  upon  the  fee  not  Included  in  the 
grant  of  the  lands  for  highway  purposes. 
We  are  aware  that  in  recent  years  our  high- 
ways and  streets  have  been  appropriated  for 
municipal  and  individual  uses  in  many  in- 
stances.  Subways,  conduits,  and  pipe  lines 
have  been  constructed  for  the  transmission 
of  electricity,  steam  and  other  products,  for 
other  than  street  purposes.    Cities  which 
own  the  fee  hi  the  streets  may  contract,  lease 
or  grant  their  use  for  public  or  municipal 
purposes  not  inconsistent  with  nor  prejudi- 
cial to  the  public  easement  or  use  for  street 
purposes.   In  such  cases  the  fee  having  been 
transferred  to  the  municipality,  it  can  grant 
rights  in  the  streets  other  than  for  street 
purposes  which  do  not  impair  the  public 
easement.    We  therefore,  cannot  recognize 
the  uses  to  which  highways  have  been  sub- 
jected in  recent  years  as  changing  the  law 
or  the  property  rights  of  individuals. 

The  learned  Appellate  Division  appears  to 
have  entertained  the  view  that  there  was  a 
distinction  between  rural  and  urban  property. 
It  is  undoubtedly  true  that  the  use  of  high- 


ways Is  many  times  greater  in  cities  than  it 
is  in  country  towns.  We  had  occasion  to  con- 
sider this  question  to  some  extent  in  the  case 
of  Palmer  v.  Larchmont  Electric  Co.,  supra, 
and,  in  addition  to  what  we  then  said,  we 
only  wish  to  remark  that  the  fee  to  lands 
in  the  city  Is  as  sacred  to  the  owner  as  It  Is 
in  the  country,  and  that  in  either  place  he 
is  protected  by  the  constitutional  provision, 
to  the  effect  that  property  shall  not  be  taken 
for  public  purposes  without  compensation. 

The  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  WERNER,  and  WILLARD 
BARTLETT,  JJ.,  concur ;  HISCOCK,  Jn  not 
voting. 

Judgment  reversed,  etc. 


(139  N.  Y.  898) 
MORTON  et  al.  v.  HORTON. 
(Court  of  Appeals  of  New  York.  Not.  1,  1907.) 

Taxation— Sali  or  Land— Nonca  or  Sals 

— Publication. 

Tax -Law,  Laws  1896,  p.  833,  c.  908.  f  120, 
relating  to  sales  of  lands  for  taxes  by  the  State 
Comptroller  provides  that  the  publication  of 
notice  of  sale  shall  be  in  the  body  of  the  news- 
paper, and  not  in  the  supplement.  Section  151, 
relating  to  sales  of  lands  by  county  treasurers, 
directs  that  the  publication  of  notice  shall  be 
made  in  two  newspapers  designated  for  the  pub- 
lication of  Session  Laws,  but  makes  no  refer- 
ence to  the  particular  part  of  such  newspapers 
in  which  the  notice  is  to  be  published.  Section 
157  declares  that  the  provisions  of  those  por- 
tions of  the  statute  relating  to  sales  by  the 
State  Comptroller  shall  govern  county  treasur- 
ers in  so  far  as  it  is  not  otherwise  therein  pro- 
vided. Held,  that  a  notice  of  tax  sale  of  land  by 
a  county  treasurer  published  in  the  supplement 
of  a  newspaper  in  the  form  of  a  separate  sheet, 
and  not  in  the  regular  edition,  such  sheet  being 
folded  and  sent  out  with  the  regular  edition, 
was  a  valid  notice. 

[M- Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  1338.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department 

Action  by  Henry  Q.  Morton  and  another 
against  William  J.  Horton,  Impleaded  with 
others.  From  a  judgment  of  the  Appellate 
Division,  Third  Department  (91  N.  Y.  Supp. 
950,  101  App.  Dlv.  322),  affirming  a  Judg- 
ment entered  on  a  decision  at  Special  Term 
for  plaintiffs,  defendant  appeals.  Reversed, 
and  new  trial  granted. 

Ledyard  P.  Hale,  for  appellant  Vasco 
P.  Abbott  for  respondents. 

WERNER,  J.  This  action  was  brought  to 
procure  the  annulment  of  a  tax  sale  upon  the 
ground  that  it  was  illegal  and  void.  The 
complaint  assigns  no  specific  ground  of  il- 
legality, but  the  proof  relied  upon  to  sup- 
port the  general  charge  is  that  the  notice  of 
the  tax  sale  was  published  in  a  so-called 
supplement  of  a  newspaper,  and  not  is  the 
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body  thereof.  The  learned  trial  court  held 
that  the  publication  was  not  sufficient,  and 
that  the  sale  was  void.  At  the  Appellate 
Division  the  judgment  entered  upon  that 
decision  was  unanimously  affirmed,  and  the 
case  is  now  before  us  upon  the  narrow  ques- 
tion whether  a  county  treasurer's  notice  of 
sale  of  lands  for  unpaid  taxes  must  be  pub- 
lished in  the  body  of  a  designated  newspaper 
or  whether  publication  may  be  made  in  a 
supplement  thereof.  Upon  that  question  we 
feel  constrained  to  differ  from  the  courts  be- 
low. 

Section  120  of  the  tax  law  (Laws  1896,  p. 
833,  c.  908),  which  relates  to  sales  of  lands 
by  the  State  Comptroller  for  unpaid  taxes, 
provides  for  a  publication  of  the  notices  of 
such  sales  In  two  newspapers  published  in 
the  county  where  the  lands  are  situate  and 
where  the  sale  is  to  be  made,  or,  if  there  are 
not  two  such  newspapers  In  any  such  coun- 
ty, then  in  the  two  newspapers  most  gener- 
ally circulated  in  such  county.  With  respect 
to  such  sales  by  the  Comptroller  the  explicit 
command  of  the  statute  is  that  the  publica- 
tion of  the  notices  shall  be  "in  the  body  of 
the  newspapers  and  not  In  a  supplement." 
Section  151  of  the  tax  law,  which  relates  to 
sales  of  lands  by  county  treasurers  for  un- 
paid taxes,  directs  that  the  publication  of 
the  notices  of  sales  shall  be  made  In  two 
newspapers  designated-  for  the  publication  of 
the  session  laws,  and  makes  no  reference 
to  the  particular  part  or  parts  of  such  news- 
papers In  which  such  notices  are  to  be  pub- 
lished. This  marked  variance  In  these  two 
sections  of  the  same  general  statute  we  re- 
gard as  significant  of  the  legislative  Intent 
to  exclude  from  the  one  what  Is  expressed  in 
the  other.  "Expressio  unius  est  excluslo  al- 
terlus."  Section  120  requires  notices  of  sales 
by  the  Comptroller  to  be  published .  In  the 
body  of  the  newspapers,  and  not  In  a  sup- 
plement, while  section  151,  relating  to  notices 
of  sales  by  county  treasurers,  contains  no 
such  provision.  In  the  effort  to  harmonize 
the  divergence  of  these  two  sections  of  the 
same  statute,  the  learned  courts  below  have 
referred  to  section -157  of  the  tax  law,  which 
declares  that  the  provisions  of  those  por- 
tions of  the  statute  relating  to  sales  of  lands 
by  the  State  Comptroller  for  unpaid  taxes 
shall  govern  and  coniyol  the  action  of  coun- 
ty treasurers  In  making  such  sales,  "in  so 
far  as  it  is  not  otherwise  herein  provided." 
It  is  suggested  that,  by  the  terms  of  this 
section  the  specific  command  of  section  120, 
that  notices  of  sales  shall  be  published  In  the 
body  of  the  designated  newspapers,  Is  made 
applicable  to  section  151,  which  is  silent  In 
that  particular.  That  would  doubtless  be 
the  necessary  effect  of  section  157,  If  It  were 
not  for  the  restrictive  and  qualifying  words 
"In  so  far  as  it  Is  not  otherwise  herein  pro- 
vided." It  Is  otherwise  provided  in  section 
151,  for  that  section  contains  no  reference 
to  the  particular  part  of  a  newspaper  in 
which  county  treasurers'  notices  of  sales 


shall  be  published,  although  it  is  a  part  of 
the  same  statute  which,  in  section  120,  does 
make  a  specific  direction  In  that  behalf. 

Stress  is  laid  upon  the  argument  that  the 
direction  to  publish  a  Comptroller's  notice 
of  sale  In  the  body  of  a  designated  newspa- 
per was  obviously  intended  to  secure  its  pub- 
lication in  that  part  of  a  newspaper  best  cal- 
culated to  bring  the  subject  to  the  attention 
of  the  reading  public;  and  that  the  same 
reason  exists  for  a  similar  publication  of  a 
county  treasurer's  notice.  A  moment's  re- 
flection in  the  light  of  practical  considera- 
tions must  lead  to  the  conclusion  that  the 
difference  between  the  one  method  and  the 
other  is  more  fanciful  than  real.  In  the 
populous  counties  of  the  state  sales  of  lands 
for  unpaid  taxes  are  so  numerous  that  the 
published  notices  of  sales  fill  many  pages  of 
a  newspaper.  It  Is  common  knowledge  that 
in  many  counties  the  list  of  such  notices  Is 
so  long  as  to  more  than  fill  the  pages  ordi- 
narily devoted  to  the  publication  of  editori- 
als, press  dispatches,  and  news  items.  In 
such  cases  it  would  be  a  distinction  without 
a  difference  to  designate  the  part  containing 
the  notices  of  tax  sales  "the  body  of  the 
newspaper,"  and  the  news  section  "a  sup- 
plement" thereof,  or  vice  versa.  In  either 
event,  the  result  would  be  the  same.  The 
"body"  of  the  newspaper  would  be  regarded 
by  the  public  as  that  portion  containing  the 
current  news.  All  the  rest  would  be  "sup- 
plement" But  if,  despite  these  suggestions, 
it  should  still  be  thought  there  is  in  fact  a 
substantial  difference  in  the  two  methods  of 
publication,  the  Legislature  can  easily  rem- 
edy the  difficulty  by  amending  the  statute 
so  as  to  require  county  treasurers  to  publish 
their  notices  in  the  same  manner  as  the 
Comptroller  Is  required  to  publish  the  notices 
of  sales  made  by  him.  That  can  be  done 
without  Interference  with  vested  rights.  Any 
attempt  by  the  courts  to  accomplish  the  same 
purpose  would  destroy  many  titles  founded 
upon  county  treasurers'  tax  sales. 

It  Is  obvious,  of  course,  that  a  compliance 
with  the  statute  demands  actual  publication 
in  the  designated  newspapers.  It  is  not  es- 
sential, however,  that  publication  shall  be 
In  any  particular  part  of  such  newspapers 
unless,  as  In  section  120,  the  statute  ex- 
pressly commands  it  It  is  enough  if  the 
publication  is  made  in  any  part  of  a  des- 
ignated newspaper  that  is  published,  circu- 
lated, and  distributed  with  the  other  parts, 
in  the  same  form  and  manner  and  for  the 
same  general  purpose  of  disseminating  the 
intelligence  contained  therein.  When  that  is 
done,  it  matters  not  whether  the  several 
parts  of  a  newspaper  are  designated  by 
pages,  sections  or  names. 

The  application  of  these  general  observa- 
tions to  the  concrete  facts  of  the  case  at  bar 
is  a  very  brief  and  simple  task.  The  lands 
described  in  the  complaint  are  situate  In  the 
county  of  St.  Lawrence.  That  Is  one  of  the 
counties  in  this  state  in  which,  by  section 
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loO  of  the  tax  law,  the  county  treasurer  is 
the  functionary  who  la  directed  to  sell  lands 
for  unpaid  taxes.  The  county  treasurer  of 
that  county  made  the  sale  in  question  pur- 
suant to  a  notice  published  In  two  newspa- 
pers, one  of  which  was  the  Commercial  Ad- 
vertiser, designated  for  the  publication  of 
the  session  laws  in  that  county.  The  learn- 
ed trial  court  has  found  that  this  publication 
was  made  in  the  supplement  part  of  the 
Commercial  Advertiser,  In  the  form  of  a 
separate  sheet,  and  not  in  the  regular  edi- 
tion; such  sheet  being  folded  and  sent  out 
with  the  regular  edition  of  the  paper.  We 
think  the  fair  import  of  this  finding  Is  that 
the  so-called  supplement  was  a  part  of  the 
newspaper,  of  the  same  general  form,  print- 
ed upon  the  same  kind  of  paper,  and  dis- 
tributed to  the  same  readers  in  the  same 
manner  as  every  other  part  of  its'  regular 
edition.  We  are  thus  led  to  the  conclusion 
that  in  the  case  at  bar  the  requirements  of 
the  tax  law  were  complied  with,  and  in  that 
view  the  judgment  below  Is  erroneous. 

There  should  be  a  reversal  and  new  trial 
granted,  with  costs  to  abide  event 

CTJLLEN,  0.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT,  and  HISCOCK,  JJ.,  concur. 

Judgment  reversed,  etc. 


089  N.  T.  SS6.) 
PEOPLE  v.  LADEW.* 
<Court  of  Appeals  of  New  York.   Oct  29.  1007.) 

L  Taxation— Tax  Sales— Deed  to  State— 

Notice  to  Redeem. 

Laws  1855,  p.  781.  c.  427,  provided  for 
service  of  a  written  notice  on  the  person  occu- 
pying land  sold  for  taxes  by  the  grantee,  or  any 
person  claiming  under  him,  that  the  conveyance 
would  become  absolute  within  a  specified  time, 
unless  the  consideration,  with  the  statutory  per- 
centage thereon,  should  be  paid  into  the  treasury 
for  the  benefit  of  such  grantee.  Held,  that 
where  land  was  actually  occupied  by  defend- 
ant's predecessors  in  title  at  the  time  certain 
deeds  were  made  to  the  state  by  virtue  of  sales 
of  the  land  for  taxes,  but  no  notice  to  redeem 
was  served  on  either  of  such  occupants,  the 
conveyances  to  the  state  were  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  1407-1417.] 

2.  Sake— Evidence  or  Sebvice  or  Notice— 
Record. 

Laws  1855,  p.  781,  c.  427,  require  service 
of  notice  to  redeem  land  sold  to  the  state  for 
taxes  on  the  occupant,  and  authorize  such  occu- 
pant or  any  other  person  at  any  time  within 
a  period  mentioned  in  the  notice  to  redeem,  by 
Ensuring  the  prescribed  payment  declaring  that 
no  conveyance  made  pursuant  to  such  act  shall 
be  recorded  until  the  expiration  of  such  notice, 
and  that  the  evidence  of  the  service  of  the  no- 
tice shall  be  recorded  with  the  conveyance. 
Held  that  where  land  sold  to  the  state  for  taxes 
is  actually  occupied  at  the  time  of  the  sale,  the 
record  of  deeds  from  the  Comptroller  to  the 
state  without  the  record  of  the  service  of  the 
notice  is  void. 

rEJd-  Note.— For  cases  in  point  see  Cent  Dig. 
vol  45.  Taxation.  S§  1407-1424.1 

•For  opinion  on  motion  for  reargumen  t,  see  82  N.  E,  1091. 


8.  Same— Cubative  Acts. 

Laws  1SU6,  p.  841,  c.  908,  |  182,  providing 
that  a  conveyance  executed  by  the  Comptroller 
which  has  been  recorded  in  the  office  of  the  clerk 
of  the  county  in  which  the  lands  conveyed  are 
located  for  two  years  shall  be  conclusive  evi- 
dence that  the  sale  and  proceedings  prior  thereto 
and  all  notices  required  to  be  given  of  the  ex- 
piration of  the  time  allowed  to  redeem  were  reg- 
ular and  regularly  given,  published,  and  served, 
did  not  cure  the  record  of  a  conveyance  to  the 
state  for  nonpayment  of  taxes  which  was  wholly 
void. 

4.  Same— Right  to  Assebt  Invalidity. 

Where  land  sold  to  the  state  for  taxes  was 
In  the  actual  possession  of  defendant's  immedi- 
ate and  remote  grantors  at  the  time  Comptrol- 
ler's deeds  were  executed  and  recorded,  defend- 
ant could  object  to  the  state's  title  under  such 
deeds  on  the  ground  that  no  notice  to  redeem 
had  been  served  on  such  grantors,  as  required 
by  Laws  1855,  p.  781.  c.  427. 

Appeal  from  Supreme  Court;  Appellate 
Division,  Third  Department 

Action  to  recover  real  property  by  the  peo- 
ple against  Joseph  H.  Ladew.  From  a  Judg- 
ment of  the  Appellate  Division  affirming  a  judg- 
ment in  favor  of  plaintiff  on  a  referee's  report 
(see  07  App.  Div.  034,  89  N.  Y.  Supp.  1112; 
108  App.  Div.  S56,  95  N.  Y.  Supp.  1151)  defend- 
ant appeals.  Reversed,  and  new  trial  granted. 

Theodore  H.  Lord,  for  appellant  Clarence 
W.  McKay,  for  respondent 

WILLARD  BARTLETT,  J.  This  Is  an 
action  of  ejectment  or,  in  the  language  of 
the  Code  of  Civil  Procedure,  an  action  to  re- 
cover real  property.  The  property  in  contro- 
versy is  an  island  about  15  acres  in  extent 
known  as  "Osprey  Island,"  situated  in  Ra- 
quette  Lake  In  the  Adirondack  region.  It  is 
also  known  as  Murray  Island,  having  been 
the  camping  place  of  the  Rev.  W.  H.  H.  Mur- 
ray, sometimes  called  "Adirondack  Murray." 
The  plaintiff's  title  is  based  on  three  tax 
deeds  dated  In  1875,  1881,  and  1884,  and,  re- 
spectively, recorded  in  1877,  1882,  and  1887. 
Bach  of  these  deeds  was  made  by  the  State 
Comptroller  for  the  time  being,  and  purports 
to  have  been  given  as  the  result  of  a  tax 
sale  duly  made  under  chapter  427,  p.  781, 
Laws  1855,  and  the  acts  amending  the  same. 
That  statute  provided  and  the  tax  laws  ever 
since  have  provided  for  the  service  of  a  writ- 
ten notice  on  the  person  occupying  land  thus 
sold  for  taxes,  by  the  grantee  or  any  per- 
son claiming  under  him,  that  the  conveyances 
would  become  absolute  within  a  specified 
time  (then  six  months,  now  one  year),  unless 
the  consideration  money,  together  with  a 
statutory  percentage  thereon  should  be  paid 
Into  the  treasury  for  the  benefit  of  the  gran- 
tee. It  also  expressly  authorized  the  occu- 
pant or  any  other  person,  at  any  time  within 
the  period  mentioned  in  such  notice,  to  re- 
deem the  land  by  making  the  prescribed  pay- 
ment; and  it  further  in  terms  provided  that 
"no  conveyance  made  In  pursuance  of  this 
section  [namely  section  68]  shall  be  recorded 
until  the  expiration  of  such  notice  and  the 
evidence  of  the  service  of  such  notice  shall 
be   recorded   with  such  conveyance."  l\ 


Digitized  by  Google 


432 


82  NORTHEASTERN  REPORTER, 


(N.X. 


should  be  noted  here  that  the  referee  ex- 
pressly finds  that  no  notice  of  the  tax  sales 
made  by  the  Comptroller  In  1871,  1877,  and 
1881  was  served  upon  the  occupant  of  Osprey 
or  Murray  Island,  and  that  the  deeds  Issued 
to  the  plaintiff  upon  the  said  sales  were  re- 
corded without  evidence  of  the  service  of 
such  notice. 

The  defendant  proved  title  to  the  island 
In  question  by  adverse  possession  against 
the  original  owner.  One  Alva  Dunning  en- 
tered upon  the  island  In  1869,  and  actually 
occupied  It  under  claim  of  title  continuously 
until  he  transferred  It  to  Charles  W.  Dur- 
ant  by  a  deed  dated  December  22, 1881.  Dur- 
ant  remained  In  possession  until  he  conveyed 
the  premises  to  the  defendant  Joseph  H.  La- 
dew  by  a  deed  dated  May  11,  1891,  at  which 
time  the  defendant  entered  into  possession, 
and  he  has  ever  since  actually  occupied  the 
Island.  The  referee  held,  in  substance,  that 
the  defendant  had  established  a  title  by  ad- 
verse possession  as  against  the  original  own- 
er, but  that  nevertheless  the  plaintiff  was  en- 
titled to  succeed  by  virtue  of  the  tax  deeds. 
He  conceded  that  the  title  of  the  plaintiff 
based  upon  these  deeds  was  subject  to  juris- 
dictional defects  which  would  invalidate  it 
if  the  defendant  was  In  a  position  to  raise 
the  question.  He  took  the  position,  however, 
that  the  defendant  was  a  mere  stranger, 
claiming  no  interest  derived  from  the  pur- 
chaser at  the  tax  sale  or  from  the  original 
owner;  and  he  deemed  his  interest  as  an  ac- 
tual occupant  of  the  land  claiming  title 
thereto  at  the  time  of  the  tax  sales  Insuffl- 
clent  to  give  him  any  right  to  question  the 
title  asserted  by  the  state  or  to  question  the 
sufficiency  of  the  tax  title  by  reason  of  the 
failure  to  give  the  notice  to  redeem  which 
the  statute  required  to  be  served  upon  an  oc- 
cupant of  the  lands.  In  my  opinion  this  view 
Is  Incorrect  At  the  time  when  the  first  tax 
deed  was  placed  on  record.  Dunning  was 
the  actual  occupant  of  the  island,  and  at  the 
times  when  the  two  later  deeds  were  record- 
ed Durant  was  an  actual  occupant  Unless 
the  requirement  of  the  statute  Is  to  be  whol- 
ly ignored,  Dunning  was  entitled  to  be  served 
with  a  notice  to  redeem  from  the  first  sale, 
and  Durant  was  entitled  to  be  served  with 
a  notice  to  redeem  from  the  two  later  sales. 
Furthermore,  evidence  of  the  service  of  such 
notice  was  expressly  required  to  be  recorded 
with  the  conveyances  under  the  tax  sale  and 
the  statute  expressly  prohibited  the  record- 
ing of  the  conveyances  until  the  expiration 
of  such  notice.  Therefore,  In  the  case  of  oc- 
cupied land,  such  as  this  was,  the  record, 
without  evidence  of  service  of  the  notice, 
was  absolutely  void.  Hence  It  seems  to  me 
that  the  tax  deeds  from  the  Comptroller  are 
to  be  regarded  as  though  they  had  not  been 
placed  upon  the  record  books  at  all. 

The  so-called  curative  acts  (Laws  1885,  p. 
768,  c.  448;  Laws  1896,  p.  795,  c.  998)  did 
not  help  the  plaintiff  out  of  this  difficulty. 
Section  132  of  the  statute  last  cited,  which  Is 


substantially  a  re-enactment  of  the  acts  of 
1885,  does  provide  that  a  conveyance  execut- 
ed by  the  Comptroller  which  has  for  two 
years  been  recorded  in  the  office  of  the  clerk 
of  the  county  in  which  the  lands  conveyed 
thereby  are  located  shall  be  conclusive  evi- 
dence that  the  sale  and  proceedings  prior 
thereto  and  all  notice  required  to  be  given 
previous  to  the  expiration  of  the  time  al- 
lowed for  redemption  were  regular  and  regu- 
larly given,  published,  and  served.  Even  if 
we  give  to  this  provision  the  broadest  possi- 
ble effect  it  plainly  cannot  apply  to  a  record 
which  was  wholly  void.  In  Meigs  v.  Rob- 
erts, 162  N.  Y.  371,  56  N.  EL  838,  76  Am.  St 
Rep.  322,  It  was  held  that  the  act  of  1883, 
making  the  Comptroller's  conveyance  upon 
a  tax  sale  conclusive  evidence  of  the  regular- 
ity of  the  proceedings,  was  primarily  and 
essentially  a  statute  of  limitations,  although 
in  some  aspects  a  curative  statute.  That 
was  a  suit  In  ejectment  against  the  State 
Comptroller  who  had  been  In  possession  of 
the  lands  In  controversy  for  two  years  prior 
to  the  commencement  of  the  action.  The 
plaintiff  did  not  prove  any  actual  possession 
in  himself  or  in  his  grantors;  and  It  was 
held  that  his  right  to  maintain  the  suit  was 
barred,  after  the  expiration  of  two  years 
from  the  time  of  the  Comptroller's  notice 
that  the  state  had  resumed  possession  of  the 
lands.  In  that  case  Judge  Cullen,  writing  for 
the  court  declared  that  it  was  questionable 
whether  as  to  an  owner  in  actual  possession 
of  land  the  record  of  a  hostile  conveyance 
hi  the  clerk's  office  was  sufficient  to  set  a 
statute  of  limitations  running .  against  him 
so  as  to  destroy  his  title.  The  same  doubt 
was  expressed  by  Judge  Peckham  hi  Joslyn 
v.  Rockwell,  128  N.  Y.  334,  28  N.  E.  604,  In 
language  which  conveys  the  impression  that, 
if  the  learned  Judge  had  been  required  then 
to  solve  that  doubt,  he  would  have  held  that 
the  conveyance  was  ineffective.  It  is  not 
necessary,  however,  to  decide  this  question 
In  disposing  of  the  present  appeal,  if  I  am 
correct  in  the  view  which  I  have  expressed, 
to  the  effect  that  the  record  of  the  tax  deeds 
upon  which  the  plaintiff  relies  in  the  pres- 
ent case  was  a  nullity. 

In  his  oral  argument  counsel  for  the  re- 
spondent placed  considerable  reliance  upon 
the  case  of  People  v.  Turner  (second  appeal, 
145  N.  Y.  451,  40  N.  E.  400),  In  which  Judge 
Gray  wrote  for  a  unanimous  court  The 
only  part  of  the  opinion  which  seems  to  me 
to  have  any  bearing  upon  the  present  con- 
troversy is  on  page  461,  where  Judge  Gray 
deals  with  the  final  point  of  the  appellant 
that  there  was  an  actual  occupancy  of  part 
of  the  lands,  and,  as  no  notice  was  served  on 
the  occupant,  no  title  was  acquired  under 
the  same.  Judge  Gray  disposed  of  this  ob- 
jection by  showing  that  the  finding  of  the 
referee  before  whom  the  case  was  tried 
really  negatived  any  such  actual  occupancy 
of  the  lands  as  required  service  of  a  notice 
to  redeem  under  the  statute.   This  in  no  wise 
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conflicts  with  the  view  which  I  have  taken 
as  to  the  proper  disposition  of  the  case  at 
bar. 

For  the  foregoing  reasons,  I  advise  a  re- 
versal of  the  judgment  and  that  a  new  trial 
be  granted,  costs  to  abide  event. 

CULLEN,  C.  J.,  and  GEAT,  EDWARD  T. 
BARTLETT,  VANN,  and,  H1SCOCK,  JJ., 
concur.    HAIGHT,  J.,  absent. 

Judgment  reversed,  etc 


(189  N.  T.  346.) 
STRONGE  v.  SUPREME  LODGE.  K.  P. 
(Court  of  Appeals  of  New  York.  Oct  15,  1907.) 

1.  Trial  —  Reception  of  Evidence  —  Limit-, 
ino  to  Special  Purpose. 

Where,  in  an  action  on  a  benefit  certificate, 
defendant  put  in  evidence  without  objection  cer- 
tain letters  by  insured,  which  denied  plaintiff's 
claim  that  she  acquired  the  certificate  for  value, 
bat  such  documents  were  competent  to  prove 
other  defenses,  and  were  received  after  defend- 
ant's counsel  had  stated  that  it  had  no  evidence 
to  contradict  the  claim  of  plaintiff's  designation 
as  beneficiary  for  value,  such  evidence,  which 
was  hearsay  and  incompetent  on  such  issue, 
would  not  be  regarded  as  offered  to  contradict 
plaintiff's  testimony  that  her  designation  as  ben- 
eficiary was  for  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial,  §5  120-128.] 

2.  *  Insurance— By-Laws— Change  op  Bene- 
ficiary. 

By-laws  of  a  mutual  benefit  association  pro- 
vided that  a  change  of  beneficiary  might  be 
made  at  any  time,  and  as  often  as  desired,  with- 
out the  consent  of  existing  beneficiaries,  and,  in 
case  the  member  desired  to  change  his  benefi- 
ciary and  was  unable  to  surrender  his  original 
certificate,  the  board  of  control  might  issue  a 
new  certificate  on  proof  of  the  facts  and  the 
execution  of  an  indemnity  bond.  Held  not  to 
apply  to  a  certificate  in  which  plaintiff  had  for  a 
valuable  consideration  been  designated  as  bene- 
ficiary. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  5§  1940-1949.] 

8.  Same— Right  to  Change. 

Where  a  member  of  a  mutual  benefit  as- 
sociation took  out  a  certificate  for  plaintiff's 
benefit  for  a  consideration,  which  was  fully 
performed,  the  member  could  not  destroy  plain- 
tiff's rights  in  the  certificate  by  taking  out  a 
new  certificate  designating  a  new  beneficiary, 
though  the  certificate  first  issued  provided  that 
the  beneficiary  therein  designated  should  acquire 
no  interest  in  the  certificate  nor  in  the  indem- 
nity fund  until  the  benefit  should  have  accrued 
by  reason  of  the  member's  death  without  a 
change  of  beneficiary. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28.  Insurance,  f§  1940-1949.] 

4.  Same— Relationship— Waiver  of  Objec- 
tions. 

Where  a  benefit  certificate  disclosed  that 
the  beneficiary  was  insured's  sister-in-law,  the 
association,  having  issued  a  certificate  to  her 
and  received  payment  of  dues  thereunder,  could 
not  assert  that  the  beneficiary  was  not  a  proper 
person  to  be  designated. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  5  1800.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 
Action  by  Martha  Stronge  against  the  Su- 
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preme  Lodge,  Knights  of  Pythias.  From  a 
judgment  In  favor  of  the  defendant,  affirmed 
by  the  Appellate  Division  by  a  divided  court 
(97  N.  Y.  Supp.  001,  111  App.  Div.  87), 
plaintiff  appeals.  Reversed,  and  new  trial 
granted. 

S.  Livingston  Samuels,  for  appellant 
James  C.  De  La  Mare,  for  respondent 

HISCOCK,  J.  While  the  courts  below 
have  taken  a  different  view,  we  regard  the 
controlling  question  in  this  case  the  one 
whether  a  member  of  a  mutual  benefit  as- 
sociation may  so  procure  a  beneficiary  to  be 
designated  and  a  certificate  to  be  issued  to 
him  for  a  valuable  consideration  that  the 
member  will  by  such  latter  circumstance  be 
prevented  from  exercising  the  privilege  ordi- 
narily possessed  In  such  an  association  of 
changing  his  beneficiary  as  often  as  desired. 
Our  view  is  that  he  will  be  prevented  from 
changing  and  canceling  the  designation  of 
the  beneficiary  who  has  been  made  such 
for  a  valuable  consideration. 

The  facts  which  present  and  lead  to  the 
consideration  of  this  question  are  as  follows: 
One  Irvine  was  a  member  of  the  Endowment 
Rank,  Knights  of  Pythias.  He  was  living 
in  New  York,  and  was  seriously  sick.  He 
made  an  agreement  with  his  sister-in-law, 
the  appellant,  which  is  evidenced  by  the  tes- 
timony of  herself  and  her  husband  and  by 
some  other  testimony,  that  If  she  and  her 
husband  would  give  up  their  home  in  New 
York  and  take  a  cottage  In  New  Jersey  and 
take  him  along,  and  if  the  appellant  would 
nurse  and  take  care  of  him  while  he  chose 
to  remain  with  them,  he  would  make  her 
the  beneficiary  In  bis  certificate  In  the  as- 
sociation In  question.  This  arrangement  was 
carried  out,  and,  while  Irvine  desired  to, 
he  lived  with  his  sister-in-law  and  was 
nursed  and  cared  for  by  her.  A  few  days 
after  the  agreement  was  made  the  certificate 
In  suit  was  taken  out  naming  appellant  as 
beneficiary,  and  was  delivered  to  her  and 
ever  since  has  remained  in  her  possession. 
Subsequently  Irvine  went  to  Texas,  and 
thereafter  attempted  to  cancel  the  designa- 
tion of  appellant  as  beneficiary  and  to  sub- 
stitute another  person.  The  by-laws  of  the 
association  provided  that  a  change  of  bene- 
ficiary might  be  made  at  any  time  and  as 
often  as  desired,  the  consent  of  existing 
beneficiaries  not  being  required ;  also,  in  sub- 
stance, that  the  application  for  change 
should  be  made  to  and  passed  upon  by  the 
"board  of  control,"  and  "in  case  a  member 
desiring  to  change  his  beneficiary  should 
(shall)  be  unable  to  surrender  the  original 
certificate  then  In  force  by  reason  of  any 
act  or  refusal  of  the  beneficiary  named  there- 
in or  fraud  or  other  cause,  the  board  of  con- 
trol might  (may)  issue  a  new  certificate  on 
proof  of  the  facts  by  affidavit  of  the  mem- 
ber and  the  execution  by  him  of  such  in- 
struments of  release  or  Indemnity  as  should 
(shall)  be  deemed  necessary."  The  certificate 
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Issued  to  appellant  provided  "that  the  bene- 
ficiary herein  designated  shall  acquire  no  In- 
terest whatever  In  the  certificate  nor  In  the 
indemnity  fund  until  the  benefit  shall  have 
lawfully  accrued  by  reason  of  the  death  of 
sa  id  member,  and  no  subsequent  change  in 
the  beneficiary  shall  have  been  made."  When 
Irvine  attempted  to  cancel  the  designation 
of  appellant  and  designate  a  new  beneficiary, 
the  latter  refused  to  give  up  the  certificate 
which  had  been  delivered  to  ner,  and  there- 
fore the  former  was  unable  to  comply  with 
the  regulations  of  the  association  by  deliver- 
ing the  old  certificate  in  connection  with  his 
application  for  a  new  one.  He,  however, 
submitted  such  letters  and  afiidavits  that  in 
accordance  with  the  by-laws  he  would  nat- 
urally be  entitled  to  a  new  certificate  upon 
giving  Indemnity,  and  he  was  informed  that, 
If  he  would  forward  a  bond  in  an  amount 
specified,  his  application  for  a  new  certificate 
would  doubtless  be  passed  upon  favorably. 
He  died,  however,  before  complying  with 
this  requirement. 

It  has  been  claimed  and  thus  far  held  In 
effect  that  Irvine  had  a  perfect  right  to 
designate  a  new  beneficiary,  that  he  did  all 
that  was  in  his  power  to  accomplish  such 
new  designation,  and  that  he  was  prevented 
from  complying  with  the  requirement  for 
a  surrender  of  the  old  certificate  by  the 
wrongful  refusal  of  the  appellant  to  deliver 
the  same  up,  and  that  within  the  prin- 
ciples of  Lahey  v.  Lahey,  174  N.  Y.  146,  66 
N.  E.  670,  21  L.  R.  A.  791,  95  Am.  St  Rep. 
654,  such  wrongful  act  of  appellant  should 
not  be  allowed  to  prevent  the  new  designa- 
tion, but  that  the  same  should  be  regarded 
as  having  been  made.  It  is  urged  in  be- 
half of  the  appellant  in  this  connection  that 
this  case  differs  from  the  Lahey  Case,  in  that 
Irvine  had  the  right  which  the  member  there 
did  not  have,  of  securing  a  new  designation 
in  spite  of  the  fact  that  he  did  not  produce 
the  old  certificate  by  giving  a  bond  of  indem- 
nity, and  that,  therefore,  his  application 
should  not  have  the  benefit  of  the  principles 
which  were  applied  In  that  case.  It  is  also 
said  that  the  person  whom  Irvine  desired 
to  designate  in  the  place  of  appellant  did  not 
occupy  such  relationship  to  him  as  would 
permit  her  designation.  Because  of  the  view 
which  we  take  upon  the  other  question  al- 
ready mentioned,  we  shall  assume,  without 
now  deciding,  that  Irvine  desired  to  desig- 
nate a  proper  person,  and  that  what  he  did 
and  attempted  to  do  in  the  way  of  making 
such  designation  would  have  brought  him 
within  the  principles  of  the  Lahey  Case  if 
appellant's  conduct  in  refusing  to  give  up 
her  certificate  was  without  justification  and 
wrongful.  Of  course,  if  it  was  not  without 
justification  and  wrongful,  then  the  funda- 
mental fact  is  lacking  which  served  as  the 
basis  for  the  Lahey  decision,  and  so  we  come 
directly  to  the  consideration  of  her  conduct. 

As  we  judge  of  the  proceedings  upon  the 
trial,  there  was  no  dispute  either  in  testi- 


mony or  argument  that  the  contract  claimed 
In  behalf  of  appellant  with  Irvine  was  made. 
The  case  was  apparently  tried  by  the  coun- 
sel for  the  respondent,  as  it  has  thus  far 
been  decided,  upon  the  theory  that  such  con- 
tract was  immaterial.  There  was  no  cross- 
examination  either  of  the  appellant  or  of  her 
husband  upon  this  point.  As  already  stated, 
their  evidence  was  corroborated  by  other 
testimony  and  circumstances.  It  is  true 
that  respondent  put  in  evidence  without  ob- 
jection some  letters  by  Irvine  to  the  associa- 
tion which  denied  appellant's  present  claim 
that  she  acquired  the  certificate  for  value. 
These  documents,  however,  were  competent 
evidence  under  the  other  defenses  urged  by 
respondent,  and  they  were  received  after  the 
statement  by  Its  counsel  that  "We  have  no 
evidence  to  contradict  it" ;  that  is,  the  claim 
of  a  designation  for  value.  The  latter  evi- 
dence, therefore,  which  was  purely  hearsay 
and  incompetent  upon  this  point,  is  not  to  be 
regarded  as  offered  for  the  purpose  of  con- 
tradicting appellant's  testimony.  Dayton  v. 
Parke,  142  N.  Y.  391,  396,  397,  37  N.  E.  642; 
Lehman  v.  Frank,  19  App.  Div.  442,  444,  46 
N.  Y.  Supp.  761.  In  fact,  we  do  not  under- 
stand it  to  be  claimed  upon  this  appeal  that 
there  was  any  Issue  of  fact,  and  we  think  we 
are  fully  justified  in  regarding  it  as  estab- 
lished as  a  matter  of  law  that  the  contract 
claimed  by  appellant  was  made.  Hull  v. 
Littauer,  162  N.  Y.  569,  572,  57  N.  E.  102; 
Second  Nat.  Bank  of  Morgantown  v.  Weston, 
172  N.  Y.  250,  258,  64  N.  E.  949. 

Thus  assuming  that  a  contract  was  made 
by  a  member  for  a  valuable  consideration  to 
take  out  a  certificate  for  the  benefit  of  ap- 
pellant, it  seems  to  us  very  clear  that,  after 
the  certificate  has  been  taken  out  and  the 
consideration  fully  furnished  by  the  benefici- 
ary, the  member  will  not  be  allowed  to  de- 
stroy the  rights  of  his  creditor  by  a  new 
certificate  naming  a  new  beneficiary.  We 
do  not  regard  the  by-laws  and  provisions  of 
the  certificate  or  the  authorities  called  to  our 
attention  providing  for  and  upholding  the 
right  of  a  member  to  change  the  designation 
of  his  beneficiary  as  often  as  desired  with- 
out the  consent  of  the  latter  as  at  all  ap- 
plicable to  such  a  case  as  this.  They  relate 
to  a  case  where,  voluntarily  and  gratuitously, 
designation  has  been  made  of  a  beneficiary 
who,  in  the  language  of  the  certificate,  has 
acquired  "no  interest  whatever  in  the  cer- 
tificate nor  In  the  indemnity  fund."  But 
can  there  be  any  doubt  that  a  member  of  one 
of  these  associations  might  say  to  a  person 
that,  if  the  latter  would  loan  him  $1,000, 
he,  the  member,  would  take  out  a  certificate 
designating  the  creditor  as  beneficiary  as  se- 
curity for  such  loan,  such  designation  not  to 
be  canceled  or  changed  without  the  consent 
of  the  creditor,  and  that  this  contract  and 
agreement  would  estop  and  prevent  the  mem- 
ber from  changing  the  designation,  whatever 
might  be  the  ordinary  privileges  and  regula- 
tions as  between  him  and  the  association 
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when  no  rights  of  a  third  party  had  inter- 
vened? While  the  agreement  detailed  by  ap- 
pellant Is  not  in  terms  as  complete  as  the 
one  assumed,  we  think  it  is  Just  as  effective, 
because  what  the  parties  hare  omitted  spe- 
cifically to  say  as  between  themselves  the  law 
says  for  them.  Irvine  agreed  that  he  would 
procure  the  certificate  to  be  issued  d<_  gnat- 
ing  appellant  as  beneficiary  If  she  and  her 
husband  would  establish  a  new  home,  take 
him  with  them  and  care  for  and  nurse  him  in 
his  sickness.  The  appellant  performed  her 
part  of  the  contract,  and  Irvine  performed 
his  so  far  as  procuring  the  certificate  to  be 
Issued  was  concerned,  and  the  law  now  pro- 
hibits him  from  destroying  the  rights  which 
appellant  has  acquired  in  the  certificate  for 
a  valuable  consideration.  Independently, 
however,  of  any  original  reasoning  which 
may  be  Indulged  In  upon  this  proposition,  the 
decisions  already  made  seem  clearly  to  es- 
tablish the  rights  of  appellant  as  claimed  by 
her. 

In  Conselyea  v.  Supreme  Council  Am.  L.  of 
H.,  3  App.  Dlv.  464,  38  N.  Y.  Supp.  248,  af- 
firmed, without  opinion,  157  N.  Y.  719,  53  N. 
E.  1124,  It  appeared  that  the  certificate  had 
been  Issued  to  the  husband  for.  the  benefit  of 
his  wife,  the  plaintiff,  as  part  of  a  separa- 
tion agreement,  the  husband  agreeing  not  to 
change  the  beneficiary  named  In  the  certifi- 
cate, and  the  wife  agreeing  to  maintain  the 
insurance,  which  she  subsequently  did.  In 
violation  of  his  agreement,  the  husband  en- 
deavored to  withdraw  from  the  council  and 
surrender  his  benefit  certificate.  It  was  held 
that  this  attempt  was  in  violation  of  the 
laws  of  the  council,  but  it  was  also  held  that 
the  certificate  had  passed  into  the  possession 
of  the  plaintiff  under  circumstances  which 
vested  the  title  thereto  in  her  for  value,  and 
that  her  rights  In  and  to  the  certificate  hav- 
ing been  secured  for  value  she  could  not  be 
deprived  of  them  In  the  absence  of  any  law 
of  the  order  which,  regardless  of  her  equi- 
ties and  legal  rights,  would  destroy  the  va- 
lidity of  the  certificate. 

In  Webster  v.  Welch,  57  App.  Dlv.  558,  68 
N.  Y.  Supp.  55,  a  mutual  benefit  insurance 
company  had  issued  a  certificate  upon  the 
life  of  the  deceased  in  favor  of  one  of  his 
daughters,  naming  her  as  the  sole  beneficiary 
under  an  agreement  that  she  should  care  for 
her  father  during  life,  which  agreement  was 
carried  out  Subsequently  the  deceased  pro- 
cured the  Issue  of  new  certificates,  which 
changed  the  designation  of  the  beneficiary. 
It  was  held  that  the  daughter  acquired  a 
vested  Interest  in  the  certificate,  and  that 
she  could  not  be  deprived  of  that  Interest  by 
subsequent  changes  procured  by  the  member 
in  derogation  of  her  rights.  w 

In  Smith  v.  National  Benefit  Society,  123 
N.  Y.  85,  25  N.  E.  197,  9  L.  R.  A.  616,  it  was 
held  that  the  provision  of  the  statute  (Laws 
1883,  p.  172,  c.  175)  providing  for  the  incor- 
poration of  co-operative  life  Insurance  so- 
cieties, which  declares  that  membership  In 


such  a  society  gives  the  member  the  right  to 
make  a  change  in  his  payee  or  beneficiary 
without  the  consent  of  such  payee  or  bene- 
ficiary, applies  simply  when  the  original 
designation  is  in  the  nature  of  an  Inchoate 
or  unexecuted  gift,  and  does  not  prevent  a 
contract  between  the  member  and  the  payee 
by  which  a  vested  right  passes  to  the  latter, 
and  In  such  case,  without  his  consent,  the 
payee  may  not  be  changed.  In  that  case  the 
member  made  an  agreement  with  his  creditor, 
to  the  effect  that  he  would  secure  his  debt  by 
an  insurance  on  his  life,  and  then  became 
a  benefit  member  of  a  corporation  organized 
under  the  act  above  mentioned,  and  by  the 
certificate  issued  to  him  the  society  agreed 
to  pay  the  sum  insured  to  the  creditor,  and 
It  was  held  that  the  latter  stood  as  an  as- 
signee of  the  policy  and  that  the  transfer 
was  not  revocable. 

The  case  of  Lahey  v.  Lahey,  supra,  especial- 
ly relied  upon  by  the  respondent  In  this  case 
as  affirming  the  right  of  a  member  in  a  mu- 
tual benefit  association  to  procure  a  new  cer- 
tificate and  designate  a  new  beneficiary  after 
a  former  certificate  has  been  issued  and  a 
former  beneficiary  has  been  designated,  ex- 
pressly recognizes  the  principle  determined 
by  the  foregoing  cases,  and  that  a  beneficiary 
may  be  so  designated  for  a  valuable  consid- 
eration that  his  rights  may  not  be  subse- 
quently cut  off  by  a  new  designation.  Judge 
Martin,  writing  for  the  court,  says:  "She 
[the  respondent  who  was  claiming  a  designa- 
tion under  much  the  same  circumstances  as 
apply  to  appellant],  however,  contends  that 
the  right  to  change  the  beneficiary  In  a  cer- 
tificate, like  every  other  valuable  right,  may 
be  sold  or  transferred,  and  when  transferred 
for  a  valuable  consideration  the  Insured  loses 
the  right  to  transfer  It  to  others.  (Citing 
cases  already  cited.)  In  those  cases  it  was 
held  that  the  statute  which  gave  to  a  mem- 
ber the  right  to  make  a  change  in  the  bene- 
ficiary without  the  consent  of  the  latter  ap- 
plies only  when  the  original  designation  is  in 
the  nature  of  an  inchoate  or  unexecuted  gift, 
and  does  not  prevent  a  contract  between  the 
member  and  his  beneficiary  by  which  a  vest- 
ed right  passes  to  the  latter,  and  in  such  case, 
without  his  consent,  the  beneficiary  may  not 
be  changed.  The  cases  cited  are  clearly  dis- 
tinguishable from  the  case  at  bar,  In  that 
In  the  former  the  beneficiary  became  such 
for  a  valuable  consideration  and  the'  associa- 
tion Issued  a  certificate  to  such  beneficiary, 
while  In  this  case,  although  the  court  has 
found  that  the  mother  paid  a  valuable  con- 
sideration for  a  transfer  of  the  certificate  or 
a  portion  of  its  benefits,  still  no  certificate 
was  ever  issued  to  her,  nor  was  the  certificate 
which  was  issued  and  made  payable  to  the 
plaintiff  ever  canceled,  so  that  she  ceased  to 
be  a  beneficiary  under  it."  We  do  not  re- 
gard as  well  made  the  contention  of  respond- 
ent that  appellant,  as  a  sister-in-law  of  Ir- 
vine's, was  not  a  proper  person  to  be  desig- 
nated as  beneficiary.  The  certificate  upon  its 
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face  disclosed  her  relationship,  and  the  as- 
sociation, having  Issued  It  to  her  and  receiv- 
ed payments  of  dues  thereunder.  Is  now  In 
no  position  to  assert  any  such  defense  as  Is 
suggested.  Thus  we  conclude  that  not  only 
was  the  refusal  of  appellant  to  surrender 
the  old  certificate  not  wrongful,  so  as  to  ex- 
cuse the  nonperformance  by  Irvine  of  certain 
acts  otherwise  essential  to  the  Issue  of  a  new 
certificate,  but  Irvine  was  not  entitled  to  have 
a  new  certificate  Issued  as  against  appellant 
even  if  he  had  complied  with  respondent's 
regulations. 

The  judgment  of  the  Appellate  Division 
should  be  reversed  and  a  new  trial  granted, 
with  costs  In  both  courts  to  abide  event 

CULLEN,  O.  J„  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  WERNER,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 

(189  N.  Y.  678) 

ONTARIO  BANK  v.  LOO  MIS  et  al. 
(Court  of  Appeals  of  New  York.  Nov.  1.  1907.) 

1.  Principal  and  Agent  —  Authobitt  or 
Agent — Evidence. 

Plaintiff  bank  had  a  lien  on  shingle  logs  and 
shingles  for  money  advanced  to  P.,  to  get  out 
the  Togs,  etc.  P.  sold  shingles  before  manufac- 
ture to  defendants,  and  received  their  note  for 
$1,000,  as  an  advance  payment.  Plaintiff  dis- 
counted the  note  with  knowledge  of  all  the  facts, 
and  refused  to  permit  plaintiff  to  ship  shingles 
when  manufactured,  except  with  a  draft  at- 
tached to  the  bill  of  lading.  P.,  at  the  bank's 
suggestion,  wrote  defendants  that  while  plaintiff 
would  not  permit  shipment,  except  on  a  cash 
basis,  he  hod  no  Idea  of  asking  defendants  to 
pay  the  note  without  giving  them  shingles  for 
the  same,  but  that  the  proceeds  of  shipments 
must  be  applied  as  made,  that  the  bank  refused 
to  permit  shipments  on  time  paper,  etc.  De- 
fendants received  shipments  and  paid  sight 
drafts  for  an  amount  exceeding  the  amount  of 
the  note,  which  the  bank  did  not  credit  on  the 
note,  but  sued  defendants  thereon.  Held,  that 
the  letters  were  admissible  against  the  bank  to 
show  that  P.  was  the  bank's  agent,  and  was 
acting  within  his  authority  when  he  procured 
defendant's  consent  to  pay  the  drafts  in  cash  on 
condition  that  the  proceeds  be  applied  on  the 
note. 

2.  Sams. 

It  was  immaterial  that  one  shipment  of 
shingles  was  not  covered  by  the  bank's  lien. 
It  having  been  made  with  the  plaintiff's  knowl- 
edge on  defendant's  contract,  with  a  draft  for 
the  amonnt  attached  to  a  bill  of  lading,  and  the 
proceeds  having  been  paid  to  the  bank  and  cred- 
ited to  P.'s  account. 
Hlscock,  J,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  the  Ontario  Bank  against  Jud- 
son  W.  Loomls  and  another.  From  a  judg- 
ment of  the  Appellate  Division  (100  N.  Y. 
Bupp.  1133,  113  App.  Div.  890)  affirming  a 
Judgment  on  a  verdict  In  favor  of  plaintiff,  di- 
rected by  the  court,  defendants  appeal.  Re- 
versed. 

O.  M.  Reilly,  for  appellants.  Louis  L.  Wa- 
ters, for  respondent 


HAIGHT,  J.  This  action  was  brought  to 
recover  the  amount  of  a  promissory  note  for 
$1,000,  dated  Phoenix,  N.  Y.,  March  il,  1902, 
In  which  the  defendants,  four  months  after 
date,  promised  to  pay  to  the  order  of  Sam  G. 
Parkin  at  the  Phoenix  Bank,  Phoenix,  N.  Y, 
the  sum  mentioned.  The  note  was  indorsed  by 
Parkin  and  delivered  to  the  plaintiff.  The  de- 
fendants by  their  answer  admitted  the  mak- 
ing of  the  note  and  the  delivery  of  It  to  the 
payee  therein  named,  and  that  it  had  been 
presented  for  payment,  which  was  refused, 
but  alleged  that  the  note  was  without  consid- 
eration ;  that  the  plaintiff  Was  not  a  bona  fide 
holder  for  value ;  that  the  note  had  been  de- 
livered to  Parkin  as  an  advance  payment  on 
shingles  purchased  of  him  which  were  to  be 
delivered  In  the  future,  and  for  the  purpose  of 
aiding  him  In  meeting  the  expenses  of  their 
manufacture,  all  of  which  the  plaintiff  had 
notice  at  the  time  the  note  was  delivered  to 
Its  manager ;  that  the  plaintiff  was  a  party  in 
interest,  and  held  the  note  as  collateral  se- 
curity ;  that  it  had  caused  sight  drafts  to  be 
drawn  upon  the  defendant  amounting  to 
more  than  $1,000,  which  drafts  had  been 
honored  and  paid  by  the  defendant  to  the 
plaintiff,  with  the  understanding  that  such 
payment  should  apply  upon  the  note.  Upon 
the  trial,  at  the  close  of  the  evidence,  the 
plaintiff's  attorney  moved  for  a  direction  of 
a  verdict  for  the  amount  of  the  note  and 
Interest  The  defendants'  attorney  asked  to 
go  to  the  Jury  upon  all  the  evidence  in  the 
case.  This  was  denied,  the  plaintiff's  mo- 
tion was  granted,  and  the  verdict  directed,  to 
which  an  exception  was  taken  by  the  defend- 
ants. 

On  the  5th  day  of  March,  1902,  Parkin  en- 
tered Into  a  contract  in  writing  with  the  de- 
fendants, by  which  he  agreed  to  sell  and  they 
to  purchase  a  quantity  of  shingles,  to  be  de- 
livered In  cars  at  the  rate  of  two  cars  per 
month,  commencing  with  April,  until  the 
whole  amount  contracted  for  should  be  de- 
livered. On  March  11th,  at  the  request  of 
Parkin,  the  defendants  delivered  to  him  the 
note  in  question  as  an  advance  payment  upon 
the  shingles  and  for  the  purpose  of  aiding 
him  in  meeting  the  expenses  of  their  manu- 
facture. Parkin  thereupon  Indorsed  the  note 
and  took  it  to  the  plaintiff  bank  for  discount 
at  the  same  time  informing  the  manager  as 
to  the  nature  of  his  contract  with  the  defend- 
ants and  the  purpose  for  which  the  note  had 
been  delivered  to  him.  Parkin,  as  he  testi- 
fied, had  been  doing  business  with  the  bank 
for  a  number  of  years,  that  he  was  at  that 
time  indebted  to  the  bank  and  there  had  not 
been  a  time  within  five  years  when  he  had 
not  been  indebted  to  It  The  manager  of  the 
bank  testified  that  the  note  was  delivered  to 
him,  and  he  bad  it  discounted  on  the  25th  of 
March,  1902,  and  passed  the  proceeds  to  the 
credit  of  Parkin  on  the  books  of  the  bank. 
He  further  testified  that  he  knew  that  the  note 
was  given  for  shingles  the  first  time  that  he 
ever  saw  It  He  also  knew  that  Parkin  had 
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not  delivered  the  shingles,  and  knew  that  It 
was  a  long  time  after  that  before  any  de- 
livery was  made.  He  knew  this  before  he 
discounted  the  note.  He  was  so  Informed  by 
Parkin..  Parkin  had  told  him  when  he  pre- 
sented the  note  for  the  first  time  that  It  was 
an  advance  payment  on  shingles.  He  further 
testified:  "I  knew  about  the  time  that  he 
first  commenced  to  ship  shingles  to  the  de- 
fendant. I  can't  tell  you  the  date.  Approxi- 
mately I  should  suppose  it  would  be  some 
time  In  June  after  the  opening  of  navigation ; 
logs  are  cut  and  come  down  when  the  streams 
open.  I  also  wished  him  [Parkin]  to  state 
to  the  defendants  that  the  only  condition 
that  the  shingles  should  be  shipped  to  the  de- 
fendants on  was  that  there  should  be  a  sight 
draft  attached  to  the  bill  of  lading  which 
they  should  honor.  *  •  *  These  shingles 
belonged  to  Mr.  Parkin.  We  could  dictate  to 
him  bow  be  should  sell  the  shingles  in  mak- 
ing advances  to  Mr.  Parkin  to  take  out  shin- 
gles. We  refused  to  make  any  advances  on 
account  of  the  sale  of  shingles  unless  there 
was  bill  of  lading  and  a  draft  accompanying 
the  shingles.  The  bank  had  a  Hen  upon 
shingles  which  Parkin  had.  I  wish  to  be  un- 
derstood this  way.  Under  our  Hen,  we  are 
authorized  to  dictate  to  whom  he  may  sell  If 
we  wish  to  exercise  that,  so  that  we  had  an 
Interest  In  these  shingles  to  the  extent  of  our 
Hen.  Our  Hen  covered  these  shingles  that 
were  shipped  to  the  defendants.  Those  shin- 
gles referred  to  In  the  bill  of  lading.  We 
had  an  Interest  In  those  and  an  Interest  to 
the  extent  of  our  Hen,  so  that  we  had  a  right 
to  dictate  to  Mr.  Parkin  whether  he  should 
ship  those  shingles  or  not  *  ••  I  In- 
formed Parkin  that  the  defendants  could  not 
have  any  shingles  unless  they  paid  the  cash. 
I  did  not  Indorse  any  of  the  proceeds  of  these 
drafts  which  you  have  shown  me  on  this  note 
In  question.  I  knew  at  the  time  I  got  the 
avails  of  the  first  draft  that  that  was  for 
shingles  shipped  to  the  defendants.  I  knew 
that  the  note  Parkin  brought  to  the  bank  was 
for  shingles.''  It  further  appeared  that  from 
time  to  time  shingles  were  shipped  to  the 
defendants  with  sight  drafts  attached  to  the 
bill  of  lading,  which  were  honored  by  the  de- 
fendants and  paid  to  the  plaintiff,  amounting 
to  more  than  the  amount  for  which  the  note 
was  given ;  that  after  the  talk  with  Parkin, 
testified  to  by  the  manager  of  the  plaintiff, 
Parkin  wrote  the  defendants  a  letter  which 
the  defendants  offered  to  read  In  evidence, 
bat  was  excluded  on  objection  of  the  plain- 
tiff.  In  the  letter  Parkin  stated  that  the 
bank  was  not  satisfied  to  let  him  ship  any 
shingles  to  them  except  on  a  cash  basis ;  that 
the  manager  had  no  Idea  of  asking  them  to 
pay  the  $1,000  note  without  giving  them  the 
shingles  for  the  same;  but  he  says  the  pro- 
ceeds of  shipment  must  be  applied  as  made, 
and  asked  if  it  would  be  satisfactory  to  them 
to  pay  cash  for  the  shingles  as  the  cars  ar- 
rive and  have  the  $1,000  note  returned.  An- 
other letter,  under  date  of  May  6,  1902,  was 


also  written  by  Parkin  to  the  defendants,  In 
which  he  stated,  among  other  things,  that  the 
manager  of  the  bank  refused  to  allow  him  to 
ship  shingles  on  time  paper ;  that  he  would 
not  expect  you  to  pay  the  note  without  get- 
ting shingles  for  the  same,  but  that  be  would 
not  allow  me  to  ship  the  $1,000  worth  of 
shingles  without  the  cash  when  the  bank 
bad  advanced  the  money  to  take  out  the  logs. 
He  then  closed  by  stating:  "You  see  the  posi- 
tion of  the  matter,  and  the  only  way  I  can 
handle  it  is  io  go  ahead,  fill  your  orders  or 
contract  and  apply  proceeds  on  the  note.  If 
you  want  any  further  satisfaction  regarding 
the  note,  or  If  you  doubt  my  statement,  I 
would  refer  you  to  the  manager  of  the  On- 
tario Bank  here,  who  will  satisfy  you  on 
the  question."  And  again,  in.  postscript,  he 
states:  "As  soon  as  I  have  made  shipments 
sufficient  to  cover  the  note,  I  will  get  It  and 
send  it  to  you."  This  letter,  under  like  ob- 
jection, was  also  excluded. 

We  think  that  the  court  erred  In  the  ex- 
cluding of  these  letters  and  in  the  directing 
of  a  verdict  for  the  plaintiff.  It  Is  true  that 
these  letters  contain  irrelevant  matter  not 
pertinent  to  the  issue  or  binding  upon  the 
plaintiff.  But,  as  to  the  substance  of  the  let- 
ters, to  which  attention  has  been  called,  it 
appears  to  us  that  they  were  both  relevant 
and  competent.  The  shingles  which  the  de- 
fendants had  contracted  to  purchase  of  Par- 
kin were  his,  but  held  by  him  subject  to  a 
lien  for  advances  made  by  the  plaintiff.  The 
bank  by  virtue  of  Its  Hen,  as  Its  manager 
claimed,  could  control  the  shipping  and  de- 
livery of  the  shingles.  It,  with  Parkin,  had 
an  Interest  In  the  property.  When,  therefore. 
Parkin  informed  the  manager  of  the  contract 
made  with  the  defendants,  and  the  manager 
Instructed  him  to  communicate  to  the  defend- 
ants the  conditions  upon  which  he  would 
permit  the  shingles  to  be  shipped,  the  jury 
might  have  found  that  he  constituted  Parkin 
the  agent  of  the  bank  to  procure  the  consent 
of  the  defendants  to  pay  the  sight  drafts  in 
cash  upon  the  arrival  of  the  shingles,  and,  In 
thus  making  the  arrangement,  disclosed  in 
the  two  letters  referred  to,  he  was  acting 
within  the  scope  of  his  authority,  and  that 
the  understanding  and  agreement  was  that 
the  payments  made  by  the  defendants  upon 
the  sight  drafts  accompanying  the  bills  of 
lading  were  to  be  applied  by  the  plaintiff 
upon  the  defendants'  note  In  suit,  and  that, 
therefore,  the  plaintiff  had  no  cause  of  ac- 
tion. 

Something  has  been  said  to  the  effect  that 
one  of  the  shipments  of  shingles  was  not 
covered  by  the  plaintiff's  Hen.  It  is  not  ap- 
parent to  us,  however,  how  this  could  change 
the  situation,  for,  as  we  understand  the  evi- 
dence, the  shipment  was  made  with  the 
plaintiff's  knowledge  upon  the  defendants' 
contract,  with  a  draft  for  the  amount  at- 
tached to  the  bill  of  lading,  the  proceeds  of 
which  went  to  the  plaintiff  and  was  credited 
upon  Parkin's  account 
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The  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event. 

CUIiLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  WERNER,  and  WILLARD 
BARTLETT,  JJ„  concur.  HISOOCK,  J.,  dis- 
sents. 

Judgment  reversed,  etc* 


(189  N.  Y.  570) 

In  re  DARLING. 
(Court  of  Appeals  of  New  York.  Oct  81, 1907.) 

1.  Elections  —  Nominations  —  Cebtificateb 
— Time  of  Filing — Accidents  and  Mis- 
takes. 

Though  the  statute  fixing  the  time  for  filing 
nomination  certificates  is  mandatory,  the  Su- 
preme Court  m  either  branch  la  authorized  by 
Laws  1896.  p.  922,  c.  909,  f  56,  in  its  discretion, 
to  relieve  from  accidents  and  mistakes  causing 
delay  in  such  filing,  if  the  delay  is  not  due  to 
the  negligence  or  fault  of  the  convention  making 
the  nomination,  or  of  the  party  to  whom  the 
filing  of  the  certificate  Is  intrusted,  and  the 
application  is  made  without  laches,  and  the 
granting  thereof  will  not  cause  confusion  in  pre- 
paring the  ballots. 

2.  Appeal  —  Exebcise  ov  Discretion  —  Re- 
view. 

A  reasonable  exercise  of  the  Supreme 
Court's  discretion  to  relieve  from  the  effect  of 
a  failure  to  file  nomination  certificates  within 
the  time  prescribed  will  not  be  interfered  with 
on  appeal. 

Vann  and  Willard  Bartlett,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Application  by  Joseph  F.  Darling  to  re- 
view certain  proceedings  for  the  filing  of  cer- 
tificates of  nomination.  From  an  order  re- 
fusing the  relief  asked,  affirmed  by  the  Ap- 
pellate Division  (106  N.  T.  Supp.  430),  peti- 
tioner appeals.  Affirmed. 

PER  CURIAM.  Though  we  regard  the 
statutory  requirement  as  to  the  time  when 
certificates  of  nomination  should  be  filed  as 
mandatory,  a  majority  of  the  court  are  of 
the  opinion  that  there  may  occur  accidents 
and  mistakes,  causing  delay  in  such  filing; 
from  the  effect  of  which  the  Supreme  Court 
in  either  branch  may,  under  section  56  of 
the  election  law  (Laws  1896,  p.  922,  c.  909), 
relieve,  provided  It  finds  that  the  delay  has 
not  been  due  to  the  negligence  or  fault  of  the 
convention  making  the  nomination,  or  of  the 
party  to  whom  the  filing  of  the  certificate 
was  intrusted.  But  the  question  in  each 
case  whether  there  has  been  excusable  de- 
fault or  misfortune  depends  upon  the  par- 
ticular facts,  and  the  determination  of  the 
question  rests  In  the  Supreme  Court  In 
this  case,  If  the  Appellate  Division  of  the 
Supreme  Court  had  deemed  it  a  proper  ex- 
ercise of  discretion,  the  majority  of  this 
court  think  it  would  have  had  power  to  re- 
lieve the  petitioner,  provided,  of  course,  that 
there  were  no  laches  In  making  the  applica- 
tion, and  the  granting  of  the  application 


would  not  involve  confusion  in  preparing 
the  election  ballots.  But  these  matters  were 
in  the  discretion  of  the  Supreme  Court,  and 
with  that  discretion,  reasonably  exercised, 
we  feel  we  have  no  power  to  interfere. 

GULLEN,  a  J,  and  O'BRIEN  and 
CHASE,  JJ„  concur. 

GRAY,  J.  I  concur  In  the  affirmance  of 
the  order  upon  the  ground*  that  the  provi- 
sion of  the  statute  Is  mandatory  with  respect 
to  the  filing  of  the  certificate,  and  that  the 
relief  which  may  be  granted  under  section 
56  of  the  statute  is  appropriate  only  where 
a  certificate  has  In  fact  been  filed  which  Is 
defective  in  some  particulars.  I  agree,  how- 
ever, that  if  the  power  exists  to  relieve  from 
a  failure  to  file  the  certificate,  it  is  one  to  be 
exercised  In  the  sound  discretion  of  the  Su- 
preme Court,  with  which  discretion  this 
court  should  not  interfere. 

VANN  and  WILLARD  BARTLETT,  JJ. 
(dissenting).  We  are  of  the  opinion  that  up- 
on the  undisputed  facts  in  this  case  a  ques- 
tion of  law  is  presented  which  can  be  review- 
ed by  this  court  and  that  upon  these  facts 
it  was  not  only  within  the  power,  but  it  was 
the  duty,  of  the  Supreme  Court  to  grant 
the  relief  sought  by  the  appellant 

WERNER,  J.,  absent 

Order  affirmed. 


(189  N.  Y.  447) 

MORGAN  et  al.  v.  MUTUAL  BENEFIT 
LIFE  INS.  CO. 

(Court  of  Appeals  of  New  York.  Nov.  1. 1907.) 

1.  Insurance — Life — Beneficiary's  Inteb- 
est. 

Where  decedent  obtained  insurance  upon 
her  husband's  life,  payable  to  herself,  or  to  his 
children,  should  she  die  before  him,  her  interest 
In  the  policy  was  contingent  upon  her  surviving 
her  husband. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Insurance,  i  1463.] 

2.  Pbocess—  Vacation— Who  mat  Move. 

In  an  action  to  determine  rights  in  a  life 
insurance  policy  assigned  to  plaintiffs'  testator 
as  collateral  security  for  premiums  paid  to 
establish  an  equitable  lien  for  the  amount  so 
paid,  and  to  collect  the  amount  of  the  policy,  the 
beneficiaries  are  proper  and  necessary  parties, 
and  defendant  insurer  may  therefore  move  to 
vacate  an  order  for  service  upon  them  by  publi- 
cation. 

3.  Same— Publication  Service— Subject  or 
Action— "Pebsonal  Pbopebtt." 

Where  a  foreign  insurance  company  doing 
business  in  the  state  under  the  laws  thereof  is- 
sued a  policy  to  a  resident  who,  with  the  com- 
pany's consent  assigned  it  to  another  resident 
as  collateral  security  for  advanced  premiums, 
and  the  assignee  died  a  resident  of  the  state, 
and  his  trustees  held  the  policy  as  an  asset  of 
his  estate,  the  subject-matter  of  an  action  by  the 
trustees  against  the  company  and  the  benefi- 
ciaries to  recover  the  amount  of  premiums  ad- 
vanced is  "personal  property"  within  the  state, 
within  Code  Civ.  Proa  |  438,  subd.  5.  author- 
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izing  the  service  of  summons  on  a  nonresident 
defendant  by  publication,  where  the  complaint 
demands  judgment  that  defendant  be  excluded 
from  an  interest  in  personal  property  within  the 
state,  and  the  nonresident  beneficiaries  may  be 
served  by  publication. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Susan  Morgan  and  others, 
trustees,  against  the  Mutual  Benefit  Life  In- 
surance Company.  From  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Department  (104  N.  T.  Supp.  185, 
119  App.  Div.  645)  affirming  an  order  deny- 
ing a  motion  to  vacate  an  order  directing  the 
service  of  summons  on  certain  defendants  by 
publication,  defendant  company  appeals,  and 
a  question  of  law  is  certified  by  the  Appellate 
Division.  Order  affirmed,  and  question  an- 
swered. 

In  1868  one  Elizabeth  A.  Morgan  made  ap- 
plication in  this  state  to  the  defendant  in- 
surance company  for  a  policy  of  Insurance 
upon  the  life  of  her  husband,  Orson  A.  Mor- 
gan. The  application  was  accepted,  and  the 
policy  of  insurance  was  delivered  to  her  in 
this  state.  The  said  policy  is  payable  to  said 
Elizabeth  A.  Morgan,  or  assigns,  and  it  is 
therein  further  provided  that.  If  she  should 
die  before  Orson  A.  Morgan,  the  amount  of 
the  insurance  shall  be  payable  to  his  children 
or  to  their  guardian,  if  under  age.  Both  Mr. 
and  Mrs.  Morgan  became  unable  to  pay  the 
premiums  on  said  policy,  and  on  or  about 
the  23d  day  of  March,  1871,  they  requested 
the  plaintiffs'  testator,  who  was  then  living, 
to  pay  said  premiums  and  preserve  and  keep 
said  policy  in  force.  The  said  insurance 
policy  and  the  moneys  due  and  to  grow  due 
thereon  was  thereupon  assigned  by  Elizabeth 
A.  Morgan,  with  the  knowledge  and  consent 
of  her  husband,  to  the  plaintiffs'  testator  in 
writing,  to  hold  until  he  should  receive  full 
payment  of  all  sums  that  he  should  pay  for 
premiums  thereon,  and  a  copy  thereof  was 
delivered  to  and  accepted  by  the  insurance 
company.  Thereafter  the  plaintiffs'  testator 
each  and  every  year  until  his  death  on  April 
9, 1890,  paid  the  premiums  on  said  policy,  and 
after  the  death  of  plaintiffs'  testator  these 
plaintiffs,  as  executors  and  as  trustees,  paid 
the  premiums  thereon  until  the  death  of  the 
person  whose  life  was  insured.  After  the 
assignment  of  said  policy,  no  premium  was 
ever  paid  thereon  by  Mr.  or  Mrs.  Morgan  or 
by  his  children.  The  premiums  paid  on  said 
policy  by  the  plaintiffs  and  their  testator 
amount  to  more  than  the  full  sum  now  pay- 
able thereon.  Elizabeth  A.  Morgan  died  in 
1904,  and  Orson  A.  Morgan  In  1905.  After 
the  death  of  Orson  A.  Morgan,  due  proofs  of 
loss  were  filed  with  the  company  by  the  plain- 
tiff, and  also  by  the  heirs  at  law  of  Orson  A. 
Morgan.  All  of  said  heirs  at  law  reside  with- 
out the  state  of  New  York.  Elizabeth  A. 
Morgan  and  Orson  A.  Morgan  were  each  at 
the  time  of  the  execution  and  delivery  of  said 
policy  and  at  the  time  of  the  assignment 


thereof  residents  of  the  state  of  New  York. 
The  plaintiffs  reside  and  the  said  testator  in 
bis  lifetime  and  at  all  the  times  herein  men- 
tioned resided  in  the  state  of  New  York,  and 
the  policy  of  insurance  since  Its  delivery  has 
always  remained  in  the  state  of  New  York. 
Since  the  assignment  of  said  policy  it  remain- 
ed continuously  in  the  possession  of  the 
plaintiffs'  testator  until  his  death,  and  since 
his  death  it  has  been  in  the  possession  of 
the  plaintiffs.  The  defendant  Insurance  com- 
pany is  a  foreign  corporation,  having  its  prin- 
cipal office  and  place  of  business  in  the  state 
of  New  Jersey.  It  is  authorized  to  do  busi- 
ness within  the  state  of  New  York  pursuant 
to  statutes  in  this  state  made  and  provided. 
On  October  6,  1905,  this  action  was  commen- 
ced against  the  said  insurance  company  and 
said  heirs  at  law  for  the  purpose  of  ascertain- 
ing and  determining  the  interests  of  the  par- 
ties to  the  action  in  said  policy  of  insurance, 
and  to  establish  an  equitable  lien  by  the 
plaintiffs  upon  said  policy  and  the  moneys 
due  thereon  to  the  extent  of  the  moneys  paid 
by  them  and  by  their  testator  upon  said  poli- 
cy, and  for  the  collection  of  said  policy 
against  the  insurance  company. 

The  defendant  insurance  company  duly 
appeared  in  the  action.  Thereafter,  upon  ap- 
plication of  the  plaintiffs,  an  order  was  grant- 
ed directing  the  service  of  the  summons  upon 
said  heirs  at  law  by  publication,  and  service 
has  been  made  on  them  pursuant  to  said  or- 
der, but  they  have  not  appeared  in  the  action. 
The  defendant  insurance  company  answered 
the  plaintiffs'  complaint,  and  admitted  that 
it  Issued  said  policy  as  In  the  complaint  al- 
leged and  that  the  amount  of  said  policy  as 
stated  in  the  complaint  was  then  owing  by 
it;  but  It  further  alleged  that  in  the  month 
of  November,  1905,  the  said  heirs  at  law  com- 
menced an  action  against  It  in  the  superior 
court  of  the  county  of  San  Francisco  in  the 
state  of  California,  and  therein  demanded 
judgment  against  it  for  the  amount  of  said 
policy  and  interest,  and  that  the  policy  of 
insurance  mentioned  in  the  said  action  so 
brought  in  California  was  the  same  policy  of 
Insurance  and  the  claim  thereon  was  the 
same  claim  mentioned  and  referred  to  in  this 
action,  and  it  submitted  its  rights  to  the  pro- 
tection of  the  court  Thereafter  said  insur- 
ance company  moved  upon  the  papers  upon 
which  the  order  of  publication  was  granted 
that  said  order  of  publication  be  set  aside 
and  canceled  upon  the  ground  that  the  court 
had  no  jurisdiction  to  direct  publication  of 
the  summons  against  the  defendants,  said 
nonresident  heirs  at  law  in  this  action.  The 
motion  was  denied,  and  an  appeal  was  taken 
therefrom  to  the  Appellate  Division,  where 
the  order  was  affirmed,  but  leave  was  grant- 
ed to  the  defendant  insurance  company  to  ap- 
peal to  this  court  and  said  Appellate  Division 
certified  that  a  question  of  law  had  arisen 
which  should  be  determined  by  this  court, 
as  follows,  to  wit:  "Was  there  jurisdiction 
to  make  the  order  made  in  this  action  enter- 
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ed  In  the  Erie  county  clerk's  office  on  the  4th 
day  of  June,  1906?" 

Louis  L.  Babcock  and  Chauncey  J.  Hamlin, 
for  appellant.  Joseph  H.  Morey  and  Norris 
Morey,  for  respondents. 

CHASE,  J.  (after  stating  the  facts  as 
above).  The  interest  of  the  plaintiffs'  as- 
signor, Elizabeth  A.  Morgan,  in  the  policy  of 
insurance,  was  contingent  upon  her  surviv- 
ing her  husband.  Bradshaw  v.  Mutual  Life 
Ins.  Co.,  187  N.  Y.  347,  80  N.  E.  203.  As  she 
did  not  survive  her  husband,  the  plaintiffs 
seek  In  this  action  to  charge  said  policy 
and  the  proceeds  thereof  with  the  amount 
paid  by  them  and  their  intestate  for  premi- 
ums thereon.  3  Pomeroy's  Equity  Juris- 
prudence, §  1243;  25  Cyc.  774,  775;  19  Am. 
&  Eng.  Ency.  of  Law,  p.  90;  Mandeville  v. 
Kent,  88  Hun,  132,  34  N.  Y.  Supp.  622 ;  Brick 
v.  Campbell,  122  N.  Y.  337,  25  N.  E.  493,  10 
L.  R.  A.  259;  Conn.  Mutual  Life  Ins.  Co.  v. 
Burroughs,  34  Conn.  305,  91  Am.  Dec.  725; 
Lane  v.  N.  Y.  Life  Ins.  Co.,  56  Hun,  92,  9  N. 
Y.  Supp.  52.  The  defendants  other  than  the 
Insurance  company  are  proper  and  necessary 
parties  to  this  action.  Stelnbach  v.  Pruden- 
tial Ins.  Co.,  172  N.  Y.  471,  65  N.  E.  281; 
Mahr  v.  Norwich  U.  P.  Ins.  Society,  127  N. 
Y.  452,  28  N.  E.  391.  The  defendant  Insur- 
ance company,  therefore,  had  a  standing  In 
court  to  move  to  vacate  the  order  of  pub- 
lication. Brandow  v.  Vroman,  29  App.  Div. 
597,  51  N.  Y.  Supp.  943.  This  Is  not  disputed 
by  the  plaintiffs. 

Service  of  a  summons  upon  nonresidents  of 
the  state  of  New  York  may  be  made  as  pro- 
vided by  section  438  of  the  Code  of  Civil 
Procedure.  It  Is  therein  provided  as  follows: 
"An  order  directing  the  service  of  a  sum- 
mons upon  a  defendant,  without  the  state, 
or  by  publication,  may  be  made  In  either  of 
the  following  cases :  •  •  •  (5)  Where  the 
complaint  demands  judgment,  that  the  de- 
fendant be  excluded  from  a  vested  or  con- 
tingent Interest  in  or  Hen  upon,  specific  real 
or  personal  property  within  the  state;  or 
that  such  an  interest  or  lien  in  favor  of  either 
party  be  enforced,  regulated,  defined,  or  lim- 
ited; or  otherwise  affecting  the  title  to  such 
property.  •  •  •  w  The  term  "personal  prop- 
erty" U  defined  by  statute.  Section  4  of  the 
statutory  construction  law  (chapter  677,  p. 
1486,  Laws  1892)  provides  as  follows:  "The 
term  personal  property  Includes  chattels, 
money,  things  In  action,  and  all  written  in- 
struments themselves,  as  distinguished  from 
the  rights  or  Interests  to  which  they  relate, 
by  which  any  right,  interest,  lien  or  Incum- 
brance in,  to  or  upon  property,  or  any  debt  or 
financial  obligation  is  created,  acknowledged, 
evidenced,  transferred,  discharged  or  defeat- 
ed, wholly  or  in  part,  and  everything,  except 
real  property,  which  may  be  the  subject  of 
ownership.  The  term  chattel  Includes  goods 
and  chattels."  Rev.  St.  p.  4,  c.  1,  tit  7,  §  33; 
Code  Proc  S  463;  Code  Civ.  Proc.  (1880)  S 


3343,  subd.  7.  It  is  not  necessary  to  consid- 
er to  what  extent,  if  any,  the  Legislature 
simply  by  statutory  definition  or  provision 
can  treat  Intangible  personal  property  as 
within  this  state  and  subject  It  to  the  juris- 
diction of  our  courts  as  against  persons  not 
served  with  process  within  our  territorial  lim- 
its, because  in  this  case  not  only  are  the 
plaintiffs  as  claimants  residents  of  this  state, 
but  the  debtor  and  the  debt  as  well  as  the 
written  instrument  by  which  the  debt  was 
created,  acknowledged,  and  evidenced  are  in 
contemplation  of  law  within  this  state. 

A  foreign  Insurance  company  Is  not  al- 
lowed to  do  business  In  this  state  until  It  sub- 
mits itself  fully  to  the  jurisdiction  of  our 
courts.  It  must  obtain  from  our  superin- 
tendent of  Insurance  a  certificate  authoriz- 
ing it  to  do  business  In  this  state.  It  is  sub- 
ject to  examination  by  the  Insurance  depart- 
ment of  this  state,  and  it  is  required  to 
deposit  with  the  superintendent  of  insurance 
of  this  state  or  with  the  Auditor,  Comptroller, 
or  general  fiscal  officer  of  the  state  by  whose 
laws  it  is  incorporated,  stocks  and  bonds  as 
provided  by  our  statutes  to  the  same  amount 
as  required  by  domestic  insurance  corpora- 
tions, which  stocks  and  bonds  are  held  in 
trust  for  the  benefit  of  all  tne  policy  holders  of 
the  corporation.  A  foreign  insurance  corpora- 
tion is  also  required  to  appoint  our  superin- 
tendent of  insurance  Its  attorney  In  this  state 
upon  whom  all  lawful  process  in  any  action 
or  proceeding  against  the  corporation  can  be 
served.  The  authority  of  such  foreign  In- 
surance corporation  must  be  revoked  in  case 
it  applies  to  remove  Into  the  United  States 
court  any  action  brought  against  It  In  a 
court  of  this  state.  Our  statutes  expressly 
provide  that  an  action  against  a  foreign  cor- 
poration may  be  maintained  by  a  resident  of 
the  state  or  by  a  domestic  corporation  for 
any  cause  of  action.  Such  an  action  may  be 
maintained  in  this  state  by  another  foreign 
corporation  or  by  a  nonresident  when  the  ac- 
tion is  brought  to  recover  damages  for  the 
breach  of  a  contract  made  within  this  state. 

The  presence  of  the  insurance  company  In 
this  state  Is  not  temporary,  but  continuous. 
It  is  legally  and  actually  here,  not  only  be- 
cause process  has  been  served  upon  it  and  It 
has  appeared  in  the  action,  but  it  is  here 
pursuant  to  the  provisions  of  our  statutes  by 
authority  of  which  it  is  doing  business  and 
maintaining  offices  In  this  state.  The  con- 
tract of  Insurance  was  made  by  It  with  a 
resident  of  this  state  through  Its  agents  so 
located  and  doing  business  here.  Every  trans- 
action relating  to  the  contract,  its  assignment; 
and  the  payment  of  premiums  thereon  has  oc- 
curred here.  The  policy  of  Insurance  and  the 
claim  against  the  Insurance  company  for  the 
amount  payable  on  the  policy  of  insurance 
are  in  the  control  of  our  court,  and  any  judg- 
ment that  may  be  rendered  in  the  action  can 
be  enforced  and  made  effectual  In  this  state. 
As  to  such  a  claim,  the  insurance  company 
should  be  treated  as  a  domestic  insurance 
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company  and  as  domiciled  In  tbls  state.  The 
situs  of  the  debt  would  consequently  be  here, 
and  the  action  is  one  to  define  and  enforce 
an  Interest  In  specific  personal  property  with- 
in the  state  witbin  tbe  meaning  of  the  Code 
provision  quoted.  Whenever  a  question  as  to 
the  situs  of  a  similar  claim  against  an  in- 
surance company  doing  business  in  a  state 
pursuant  to  the  statutes  thereof  has  been 
directly  Involved  In  this  court  or  in  the  fed- 
eral courts,  and  it  has  been  sought  to  up- 
hold the  situs  of  the  claim  in  the  state  where 
the  contract  was  made,  it  has  been  sustained. 
»  In  Martine  v.  International  Life  Insurance 
Society,  63  N.  Y.  839,  13  Am.  Rep.  520,  an 
action  was  brought  upon  a  policy  of  life  Insur- 
ance. The  defendant  was  a  foreign  corpora- 
tion. The  court  say :  "The  defendant  sought 
and  obtained  the  privilege  of  establishing  and 
carrying  on  Its  business  here  under  the  regu- 
lations fixed  by  the  statutes  of  this  state.  It 
established  a  permanent  general  agency,  and 
conducted  its  business  here  as  a  distinct  or- 
ganization, and  was  permitted  by  law  to  do 
this  in  the  same  manner  as  domestic  Institu- 
tions.' *  *  •  As  to  the  business  transact- 
ed here,  the  company  must  be  regarded  as 
domiciled  by  the  residence  of  Its  general 
agent  and  Its  local  organization.  •  •  *" 
In  New  England  Mutual  Life  Insurance 
Company  v.  Woodworth,  111  U.  EL  138,  4 
Sup.  Ct  364,  28  L.  Ed.  379,  the  plaintiff  cor- 
poration was  organized  in  the  state  of  Massa- 
chusetts. It  issued  a  policy  of  Insurance  to 
the  defendant's  intestate  in  Michigan.  The 
defendant's  intestate  died  in  tbe  state  of  New 
York.  The  defendant  subsequently  moved  to 
Illinois,  and  there  obtained  letters  of  admin- 
istration upon  the  estate  of  the  Intestate,  his 
deceased  wife.  The  plaintiff  was  doing  busi- 
ness in  Illinois,  and  bad  an  agent  appointed 
there  pursuant  to  statute  of  that  state  on 
whom  process  could  be  served.  The  court, 
referring  to  the  statutes  of  Illinois  requir- 
ing every  lift  insurance  company  not  organiz- 
ed in  Illinois  to  appoint  In  writing  a  resi- 
dent attorney  upon  whom  all  lawful  process 
against  the  company  might  be  served  with 
like  effect  as  if  the  company  existed  in  Illi- 
nois, say:  "In  view  of  this  legislation  and 
tbe  policy  embodied  In  It,  when  this  corpora- 
tion, not  organized  under  the  laws  of  Illinois, 
has,  by  virtue  of  those  laws,  a  place  of  busi- 
ness in  Illinois  and  a  general  agent  there  and 
si  resident  attorney  there  for  the  service  of 
process  and  can  be  compelled  to  pay  its  debts 
there  by  judicial  process  and  has  Issued  a 
policy  payable  on  debt  to  an  administrator, 
the  corporation  must  be  regarded  as  having 
m.  domicile  there  In  the  sense  of  the  rule  that 
the  debt  on  the  policy  Is  assets  at  its  domicile 
bo  as  to  uphold  the  grant  of  letters  of  ad- 
ministration there." 

In  Sulz  v.  Mutual  R.  F.  L.  Association,  145 
U.  Y.  563,  40  N.  E.  242,  28  L.  R.  A.  370,  the 
plaintiff  as  administratrix  of  her  deceased 
husband  commenced  an  action  against  the  in- 
surance company  to  recover  on  a  policy  of 


insurance  on  the  life  of  her  deceased  husband. 
The  policy  was  Issued  payable  at  the  home 
office  of  the  insurance  company  in  New  York. 
At  that  time  the  plaintiff  and  her  husuand  re- 
sided in  this  state,  Subsequently  tbe  insur- 
ed went  to  tbe  state  of  Washington  and  took 
the  policy  of  Insurance  with  him,  leaving  the 
plaintiff  in  this  state.  After  his  death  in  Cali- 
fornia leaving  the  policy  of  insurance  in  the 
state  of  Washington,  an  administrator  was  ap- 
pointed In  Washington,  and  he  there  com- 
menced an  action  against  the  Insurance  com- 
pany on  the  policy  of  Insurance.  The  plain- 
tiff was  appointed  administratrix  In  this  state 
and  subsequently  commenced  the  action  here. 
The  Insurance  company  had  an  attorney  In 
Washington  upon  whom  pursuant  to  the  stat- 
utes of  that  state  process  could  be  served. 
This  court,  commenting  upon  the  opinion  in 
New  England  Life  Insurance  Company  r. 
Woodworth,  supra,  and  referring  to  the  opin- 
ion, say :  "The  United  States  Supreme  Court 
held  that  a  company  may  be  regarded  as  pres- 
ent In  and  an  Inhabitant  of  the  state  where 
it  has  an  agent  upon  whom  pursuant  to  the 
laws  of  that  state  process  may  be  served,  and 
that  an  administrator  is  duly  appointed  in 
such  state  when  the  policy  Is  brought  within 
the  state  prior  to  such  appointment,  although 
the  person  Insured  died  outside  the  limits  of 
the  state  and  not  a  citizen  thereof.  As  the 
company  Is  to  be  regarded  as  an  inhabitant 
of  the  state  where  Its  agent  is  thus  served 
with  process,  the  court  held  that  the  prin- 
ciple that  a  simple  contract  debt  followed  the 
person  of  a  debtor  was  not  invaded  because 
the  debtor  was  present  in  the  state  of  Il- 
linois when  the  suit  was  commenced  by  the 
husband  as  his  wife's  administrator,  being 
at  the  same  time  the  beneficiary  under  the 
policy.  Under  such  facts,  the  policy  was 
assets  In  the  state  where  it  was  when  the 
administrator  was  appointed."  This  court 
called  attention  to  the  fact  that  the  action 
was  properly  commenced  hi  the  state  of 
Washington  prior  to  the  commencement  of  the 
action  in  this  state,  and  further  say:  "We 
think  the  courts  of  the  foreign  state  have  ob- 
tained jurisdiction,  and  therefore  could  give 
a  full  and  complete  discharge  to  the  company 
if  It  paid  upon  a  judgment  obtained  hi  such 
action,  and  we  ought  not  to  permit  a  second 
action  in  the  courts  of  this  state  upon  tbe 
same  policy.  In  such  a  case  as  tbls  we  think 
that  the  principle  of  comity  between  the 
states  calls  for  the  refusal  on  tbe  part  of  the 
courts  of  this  state  to  entertain  jurisdiction." 

In  the  recent  case  of  Matter  of  Gordon, 
186  N.  Y.  471,  79  N.  E.  722,  it  was  sought  to 
impose  a  transfer  tax  upon  the  proceeds  of  a 
life  insurance  policy  issued  to  a  resident  of 
the  state  of  New  Jersey  by  the  Equitable 
Life  Assurance  Society,  a  New  York  corpora- 
tion having  its  principal  office  here.  The 
society  is  doing  business  in  the  state  of  New 
Jersey,  where  it  had  designated  a  certain 
official  to  receive  service  of  process  with  the 
same  effect  as  if  personally  served  upon  the 
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company  in  this  state.  Such  designation  was 
made  as  a  condition  of  doing  business  in  that 
state.  The  policy  of  Insurance  was  payable 
to  the  insured,  his  executors,  administrators, 
or  assigns  at  the  office  of  the  society  in  New 
York.  •  It  was  kept  by  the  Insured  in  the  state 
of  New  Jersey,  where  the  premiums  were 
paid.  The  person  Insured  died  in  New  Jersey, 
and  the  claim  on  the  policy  of  insurance 
passed  under  his  will,  which  was  probated  in 
that  state.  It  Is  provided  by  our  statutes 
that  a  tax  shall  be  paid  on  the  transfer  by 
will  or  intestate  law  "of  property  within  the 
state,"  even  if  the  "decedent  was  a  nonresi- 
dent of  the  state  at  the  time  of  his  death." 
This  court,  referring  to  the  assurance  society 
doing  business  in  the  state  of  New  Jersey  pur- 
suant to  the  statutes  of  that  state  and  of  the 
other  circumstances  connected  therewith  and 
detailed,  say:  "It  would  seem  as  though  all 
of  these  circumstances  were  amply  sufficient 
to  fix  the  situs  of  this  contract  of  insurance 
and  of  the  claims  arising  thereunder  in  New 
Jersey  and  that  fairly  and  reasonably  they 
should  be  regarded  as  property  within  that 
state,  rather  than  within  the  state  of  New 
York." 

The  decisions  in  New  England  Mutual  Life 
Insurance  Co.  v.  Woodworth.  supra,  and 
In  Sulz  v.  M.  R.  F.  L.  Association,  supra,  are 
referred  to  and  approved,  and  the  court  fur- 
ther say :  "The  policy  throughout  the  dif- 
ferent states  of  compelling  an  Insurance  com- 
pany seeking  to  do  business  in  one  of  them 
to  submit  to  the  jurisdiction  of  Its  courts,  by 
provision  for  a  substituted  service  upon  some 
person,  has  been  widespread,  deliberate,  and 
very  exacting.  It  was  intended  to  obviate 
the  possibility  that  an  Individual  procuring 
insurance  at  the  place  of  his  domicile  should 
be  compelled  for  enforcement  of  his  contract 
to  go  to  some  distant  forum  and  become  sub- 
ject to  the  embarrassments  and  burdens 
which  might  Tesult  therefrom.  It  was  de- 
signed to  give  to  the  Insured  or  his  represent- 
atives or  assigns  full  opportunity  to  enforce 
the  contract  of  Insurance  at  the  place  where 
it  was  accepted,  and  to  give  to  the  state 
wherein  he  resided  just  as  complete  jurisdic- 
tion over  the  Insurer  as  was  possessed  by  the 
state  wherein  it  was  organized.  We  feel  that 
we  are  entirely  justified  in  the  view  that  this 
class  of  legislation  was  distinctly  intended  to 
abrogate  that  very  Idea  that  the  insured 
could  only  obtain  redress  by  resorting  to  the 
laws  of  the  state  wherein  the  insurance  com- 
pany bad  its  organization  and  principal  place 
of  business,  which  Is  made  the  basis  of  tax- 
ation in  the  decisions  cited."  See,  also,  Har- 
ris v.  Balk,  198  U.  S.  215,  25  Sup.  Ct  G25,  49 
L.  Ed.  1023;  Louisville  &  Nashville  R.  Co. 
v.  Deer,  200  U.  S.  176,  26  Sup.  Ct.  207,  50  L. 
Ed.  426 ;  Blackstone  v.  Miller,  188  U.  S.  189, 
23  Sup.  Ct.  277,  47  L.  Ed.  439;  India  Rubber 
Co.  v.  Katz,  65  App.  Div.  349,  72  N.  Y.  Supp. 
658;  Olshei  v.  Penn.  R.  R.  Co.,  117  App. 
Dlv.  110, 102  N.  Y.  Supp.  368. 


The  appellant  relies  principally  upon  state- 
ments taken  from  the  opinions  in  Plimpton  v. 
Bigelow,  93  N.  Y.  592;  Douglass  v.  Phoenix 
Insurance  Company,  138  N.  Y.  209,  33  N.  E. 
938,  20  L.  R.  A.  118,  34  Am.  St  Rep.  448; 
Carr  v.  Corcoran,  44  App.  Div.  97,  GO  N.  Y. 
Supp.  763;  National  Broadway  Bank  v. 
Sampson,  179  N.  Y.  213,  71  N.  E.  766,  66  L.  R. 
A.  606,  103  Am.  St.  Rep.  851 ;  Von  Hesse  v. 
Mackaye,  55  Hun,  365,  8  N.  Y.  Supp.  894. 
In  Plimpton  v.  Bigelow  both  the  plaintiff  and 
defendant  were  nonresidents  of  this  state. 
The  action  was  brought  upon  promissory 
notes.  The  plaintiff  procured  an  order  for 
the  service  of  a  summons  upon  the  defendant 
by  publication,  and  also  a  warrant  of  at- 
tachment against  his  property.  The  sheriff 
undertook  to  execute  the  warrant  of  attach- 
ment by  levying  upon  certain  shares  of  stock 
owned  by  the  defendant  ha  a  Pennsylvania 
corporation.  The  stock  certificates  were  In 
the  possession  of  the  defendant  in  Pennsyl- 
vania, and  the  only  service  of  the  warrant 
of  attachment  consisted  in  leaving  copies  of 
the  papers  with  the  secretary  of  the  corpora- 
tion In  the  state  of  New  York.  In  Douglass 
v.  Phoenix  Insurance  Company  the  action 
was  brought  upon  a  policy  of  fire  Insurance 
issued  in  this  state  by  the  defendant,  a  do- 
mestic corporation.  The  policy  was  executed 
to  a  resident  of  this  state  covering  property 
In  this  state.  The  property  insured  was  de- 
stroyed by  fire,  and  the  plaintiff  brought  this 
action  on  the  policy.  The  defendant  set  up 
in  Its  answer  that  the  debt  owing  by  the 
defendant  to  the  plaintiff  had,  prior  to  the 
commencement  of  this  action,  been  attached 
in  the  state  of  Massachusetts  in  an  action 
brought  against  the  parties  in  this  action  and 
the  Insurance  company  to  recover  a  debt  ow- 
ing by  the  plaintiff  to  the  attaching  credit- 
ors, and  that  said  Massachusetts  action  was 
still  pending.  In  Carr  v.  Corcoran  a  resident 
of  the  state  of  Ohio  brought  an  action  in  this 
state  against  a  resident  of  the  state  of 
Pennsylvania,  and  attempted  to  attach  al- 
leged Indebtedness  of  the  defendant  by  a  res- 
ident of  the  state  of  Pennsylvania  temporar- 
ily in  this  state.  In  National  Broadway  Bank 
v.  Sampson  the  suit  was  in  aid  of  an  attach- 
ment claimed  to  have  been  levied  in  this 
state  upon  a  debt  owing  by  a  Massachusetts 
limited  partnership  to  a  Massachusetts  cor- 
poration. The  warrant  of  attachment  was 
not  served  upon  all  the  partners.  In  Yon 
Hesse  v.  Mackaye  the  action  was  brought  to 
recover  the  possession  of  railroad  bonds  that 
were  not  actually  within  reach  of  the  court. 
The  facts  in  each  of  the  cases  last  mentioned 
are  entirely  different  from  the  facts  in  the 
case  now  under  consideration,  and  any  state- 
ments in  the  opinions  in  such  cases  that  are 
or  seem  to  be  opposed  to  the  other  authorities 
cited  or  to  the  conclusion  reached  herein 
were  obiter  and  not  binding  upon  the  court. 

The  order  appealed  from  should  be  af- 


Digitized  by  Google 


IH  HE  LONG  ISLAND  R.  CO. 


443 


med,  with  costs,  and  the  question  certified 
us  answered  In  the  afllrinatlve. 

CULLBN,  C.  J.,  and  O'BRIEN,  EDWARD 
BARTLETT,  HAIGHT,  VANN,  and  HIS- 
>CK,  JJ.,  concur. 

Order  afiirmed. 


)  N.  T.  428) 

In  re  LONG  ISLAND  R.  CO.  et  al. 

aurt  of  Appeals  of  New  York.   Nov.  1.  1907.) 

R  ailhoads  —  Rights  in  Street  —  it  ail- 
ioad's  Interest — Extent. 

Where  an  agreement  for  the  improvement 
a  street,  confirmed  by  Laws  1855,  p.  854,  c 
5,  provided  that  a  railroad  company  should 
ve  the  exclusive  right  to  a  30-foot  strip  there- 
forever  for  railroad  tracks  and  turnouts,  and 
(  running  of  locomotives  and  cars  th?reon, 
thout  interruption,  but  did  not  provide  in 
ras  what  title  the  railroad  company  should 
ce  in  the  strip,  it  only  acquired  a  perpetual 
ht  of  way,  which  was  all  that  was  necessary 
satisfy  its  use  under  the  rule  that  only  such 
were  and  privileges  are  presumed  to  be  granted 
a  railroad  company  as  are  expressly  author- 
d  or  are  necessary  to  accomplish  the  .general 
rpose  intended. 

Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  41.  Railroads,  8  195.] 

Street  Railroads— Use  of  Street— Stat- 
;tes— Construction. 

An  agreement  for  the  improvement  of  a 
i*et  confirmed  by  Laws  1855,  p.  854,  c.  475. 
lferred  on  a  railroad  company  an  exclusive 
;ement  in  a  30-foot  strip  in  the  center  of  the 
eet.  After  this  Laws  1897.  p.  703,  c.  499, 
s  passed,  which  required  the  railroad  com- 
ay  to  depress  its  tracks  in  a  portion  of  the 
eet,  and  to  elevate  them  over  other  portions, 
taring  that  the  street  should  be  so  changed 
it  railroad  tracks  should  no  longer  rest  on 
t  surface,  but  that  the  same  should  be  un- 
structed.  Held,  that  the  railroad  company, 
ving  complied  with  the  act  1S97,  was  not 
•reafter  authorized  without  the  consent  of 
atting  owners  or  the  Appellate  Division  and 
'  local  authorities  to  construct  a  street  sur- 
•e  railroad  along  such  30-foot  strip,  under 
ws  1899.  p.  1028,  c.  497,  providing  that,  when- 
;r  the  right  of  way,  grade,  or  tracks  of  any 
am  railroad  company  in  any  street  in  any 
y  of  the  first  class  were  required  to  be  chang- 
by  elevating  or  depressing  them,  such  altera- 
ns  should  not  curtail  the  railroad's  right  to 
intain  a  surface  passenger  railway  within 
■  limits  of  the  right  of  way  so  depressed  or 
vated  with  necessary  turnouts,  etc.,  under  the 
istitutional  provision  that  no  law  should  au- 
rize  the  construction  or  operation  of  a  street 
I  road,  except  on  condition  of  the  consent  of 
>perty  owners,  or,  in  lieu  thereof,  of  the  Ap- 
late  Division,  and  of  the  local  authorities. 
Same— New  Roads. 

Laws  1899,  c.  497,  in  effect  authorized  the 
istruction  of  a  new  railroad  where  none  exist- 
before,  which  could  only  be  accomplished  by 
•ompliance  with  the  constitutional  provision 
uiring  consent  of  adjoining  owners,  or.  in  lieu 
•reof  the  consent  of  the  Appellate  Division, 
1  of  the  local  authorities  in  charge  of  the 
pet. 

Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  44,  Street  Railroads,  §  7.] 

Appeal  from  Supreme  Court,  Appellate 
eision,  Second  Department. 
Application  of  the  Long  Island  Railroad 
mpany,  as  lessee  of  the  Nassau  Electric 
ilroad  Company  and  another,  for  the  con- 


struction of  an  electric  railroad  on  portions 
of  Atlantic  avenue,  In  the  borough  of  Brook- 
lyn, city  of  New  York.  An  application  to  the 
Appellate  Division  was  granted  and  news- 
papers for  publication  designated  (100  N.  Y. 
Supp.  1126,  115  App.  Div.  887),  after  which 
petitioner's  motion  for  the  appointment  of 
commissioners  was  denied  by  the  Appellate 
Division,  and  the  proceedings  dismissed  sole- 
ly on  the  ground  that  petitioners  were  not 
possessed  of  the  legal  right  to  construct  and 
operate  the  roads  contemplated  (102  N.  Y. 
Supp.  1141,  116  App.  Dlv.  928),  from  which 
petitioners  appeal.  Affirmed. 

Atlantic  avenue  is  a  street  120  feet  wide, 
running  from  the  East  river  easterly  to  the 
present  limits  of  the  borough  of  Brooklyn, 
about  7  miles  easterly  of  the  old  city  line. 
At  the  junction  of  Atlantic  and  Flatbush 
avenues  a  steam  railroad,  owned  by  the 
Nassau  Electric  Railroad  Company  but  leas- 
ed and  operated  by  the  Long  Island  Railroad 
Company,  commences,  and,  extending  through 
Atlantic  avenue,  continues  on  to  Jamaica. 
Prior  to  1897  the  railroad  was  on  the  surface 
of  the  avenue,  but  after  the  passage  of  the 
Atlantic  avenue  Improvement  act  In  that 
year  (Laws  1897,  p.  763,  c  499)  the  tracks 
were  placed  partially  In  a  subway  and  par- 
tially upon  an  elevated  structure  connected 
at  three  points  by  Inclined  planes  resting  on 
abutments  of  masonry,  the  existence  of  which 
makes  It  impossible  to  operate  a  surface 
road  without  encroaching  upon  the  roadway  of 
Atlantic  avenue  on  either  side  of  the  abut- 
ment. The  westerly  part  of  the  present  right 
of  way  of  the  railroad  companies  originally 
belonged  to  the  Brooklyn  &  Jamaica  Rail- 
road Company,  which  was  organized  by  spe- 
cial charter  in  1832.  Laws  1832,  p.  453,  c. 
256.  After  the  road  was  built,  it  was  leased 
under  authority  conferred  by  chapter  94,  p. 
136,  of  Laws  1836,  to  the  Long  Island  Rail- 
road Company,  which  had  been  Incorporated 
in  1834.  Laws  1834,  p.  231,  c.  178.  The  right 
to  alter,  modify,  or  repeal  each  of  the  three 
acts  last  named  was  expressly  reserved  by 
the  Legislature.  The  rights  of  the  Brooklyn 
&  Jamaica  Railroad  Company  passed  through 
foreclosure  proceedings  to  the  Atlantic  Avenue 
Railroad  Company,  and  from  the  latter  to  the 
Nassau  Electric  Railroad  Company,  one  of 
the  appellants.  After  the  foreclosure  a  new 
lease  was  given  to  the  Long  Island  Railroad 
Company. 

Prior  to  1850  Atlantic  street  was  opened 
from  Flatbush  avenue  to  Bedford  avenue,  and 
a  portion  of  the  right  of  way  of  the  Brooklyn 
&  Jamaica  Railroad  Company  was  taken  for 
the  purpose.  From  Franklin  avenue  east- 
ward no  portion  of  the  railroad  property  or 
right  of  way  was  touched.  The  original  right 
of  way  of  the  Brooklyn  &  Jamaica  Railroad 
Company  went  over  Atlantic  street,  and  east- 
erly of  Flatbush  avenue,  over  the  present  At- 
lantic avenue,  until  It  reached  a  point  in  the 
neighborhood  of  Franklin  avenue  where  it 
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passed  northward  on  a  right  of  way  about  00 
feet  wide,  practically  parallel  to  Atlantic 
avenue,  extending  to  the  city  line  as  it  for- 
merly existed.  This  right  of  way,  easterly 
of  Franklin  avenue  and  in  front  of  the  prop- 
erty of  the  respondents,  was  about  100  feet 
north  of  the  present  northerly  line  of  Atlan- 
tic avenue,  which  at  this  point  was  at  one 
time  known  as  Schuyler  street.  In  1855  a 
tripartite  agreement  was  made  between  the 
two  railroads  first  above-mentioned  and  the 
city  of  Brooklyn,  the  first  division  of  which 
relates  to  that  part  of  Atlantic  avenue  which 
lies  west  of  Franklin  avenue,  and  the  second, 
referred  to  in  the  opinion,  to  that  part  ex- 
tending from  the  westerly  line  of  Franklin 
avenue  to  the  easterly  line  of  the  city  as  it 
existed  at  the  date  of  the  agreement  At- 
lantic avenue,  as  distinguished  from  Atlantic 
street  and  Schuyler  street,  was  created  by 
the  tripartite  agreement  and  an  act  of  the 
Legislature  confirming  the  same,  known  As 
chapter  475,  p.  854,  Laws  1855.  In  1897 
the  Atlantic  avenue  improvement  act  was 
passed  (Laws  1897,  p.  763,  c.  499),  under 
which  the  steam  railroad  tracks  were  remov- 
ed from  the  surface  of  Atlantic  avenue  and 
placed  partially  under  ground  and  partial- 
ly overhead.  Under  the  act  last  named  and 
an  act  passed  In  1899  (Laws  1899,  p.  1028, 
c.  497),  the  petitioning  railroads  claim  the 
right  to  construct  and  operate  a  trolley  line 
on  the  surface  of  Atlantic  avenue  where  the 
steam  railroad  formerly  stood.  Such  line 
has  already  been  constructed,  except  as  to 
certain  turnouts  and  sidings.  This  proceed- 
ing was  commenced  by  an  application  made  by 
the  railroad  companies  to  the  Appellate  Divi- 
sion for  the  appointment  of  commissioners 
to  determine  whether  the  necessary  turnouts 
and  sidings  should  be  constructed  to  enable 
the  trolley  line  to  pass  around  the  three 
structures  by  which  the  tracks  laid  beneath 
the  surface  of  Atlantic  avenue  are  carried 
over  an  Inclined  plane  to  the  elevated  road 
built  above  the  surface  thereof. 

The  application  was  denied,  and  the  peti- 
tioning railroads  appeal. 

George  W.  Wingate,  for  appellants.  Adrian 
T.  Kiernan,  Robert  Stewart,  Charles  B. 
Hobbs,  and  Walter  B.  Warner,  for  respond- 
ents. 

VANN,  J.  (after  stating  the  facts  as  above). 
The  project  of  the  petitioning  railroads  was 
resisted  by  landowners  whose  premises  abut 
upon  that  part  of  Atlantic  avenue  which  lies 
substantially  between  Bedford  and  Nostrand 
avenues.  The  original  right  of  way  of  the 
appellants  never  covered  any  part  of  Atlantic 
avenue  in  front  of  the  lands  of  the  respond- 
ents. In  that  locality  all  the  rights  which 
the  railroad  companies  ever  had  to  the  so- 
called  "thirty-foot  strip,"  which  embraces 
their  present  right  of  way,  came  through  a 
tripartite  agreement,  dated  April  10,  1855, 
executed  by  the  Brooklyn  &  Jamaica  Rail- 


road Company  as  party  of  the  first  part,  the 
Long  Island  Railroad  Company  as  party  of 
the  second  part,  and  the  City  of  Brooklyn  as 
party  of  the  third  part.  That  instrument  pro- 
vided for  making  an  avenue  120  feet  wide, 
from  Flatbush  avenue  to  the  city  line,  out  of 
portions  of  the  old  Atlantic  street,  the  rail- 
road strip  west  of  Classon  avenue,  the  pro- 
posed but  unopened  Schuyler  street,  and  ad- 
ditional land  to  be  condemned  by  the  city  on 
the  north  side,  east  of  Classon  avenue.  It 
contains  many  mutual  stipulations,  and, 
among  others,  the  following :  The  parties  of 
the  first  and  second  parts  agreed  to  convey  to 
the  party  of  the  third  part,  if  authorized  by 
the  Legislature,  'Ithe  strip  of  land  fifty  feet 
In  width  now  owned  by  the  party  of  the  first 
part  and  occupied  by  the  railroad  tracks, 
extending  from  the  westerly  side  of  Franklin 
avenue  to  the  easterly  line  of  the  present 
city  limits,  provided,  however,  and  upon  this 
express  condition,  that  the  parties  of  the 
first  and  second  part  shall  forever  have  the 
exclusive  right  to  use  and  occupy  a  strip  or 
space  of  the  width  of  thirty  feet  in  the  cen- 
ter of  -said  Atlantic  avenue  as  so  extended 
and  in  the  center  of  Schuyler  street,  as  thus 
widened,  from  the  intersection  of  Atlantic 
avenue  to  the  easterly  line  of  the  city  as 
thus  widened,  for  the  purpose  of  railroad 
tracks  and  turnouts  and  the  running  of  loco- 
motives and  cars  thereon  without  Interrup- 
tion or  molestation."  Upon  "the  cession  and 
conveyance"  aforesaid,  and  when  Atlantic 
avenue  should  have  been  laid  out  and  graded, 
the  party  of  the  second  part  agreed  "to  re- 
move the  rails  from  the  strip  of  land  so  to 
be  ceded  and  to  lay  the  necessary  tracks  in 
that  portion  of  Atlantic  avenue  so  extended 
and  in  Schuyler  street  as  so  widened."  No 
part  of  the  agreement  was  to  be  binding  up- 
on any  party  until  the  Legislature  authorized 
the  three  corporations  to  carry  It  into  ef- 
fect Adequate  authority  was  given  by  chap- 
ter 475,  p.  854,  Laws  1855,  by  which  the  tri- 
partite agreement  was  "ratified  and  confirmed, 
together  with  all  the  causes  and  convenants 
therein  contained."  The  statute  further  pro- 
vided that  the  city  should  hold  the  strip  of 
land  to  be  conveyed  to  it  "In  fee  simple  abso- 
lute, subject  only  to  the  terms  of  such  agree- 
ment and  the  provisions  of"  the  act  Chapter 
220,  p.  425,  Laws  1853,  which  led  to  the  tri- 
partite agreement  was  repealed  "so  far  as 
the  same  Is  Inconsistent  with  this  present 
act  •  *  *  and,"  as  the  statute  continued, 
"after  the  said  avenue  and  street  shall  be 
actually  laid  out  extended  and  widened,  as 
hereinbefore  provided,  and  the  report  of  said 
commissioners  finally  confirmed,  the  street 
now  known  as  Atlantic  street  in  said  city, 
together  with  said  avenue  as  so  extended, 
and  Schuyler  street  as  bo  widened,  shall  be 
known  and  distinguished  by  the  name  of  At- 
lantic avenue."  There  was  nothing  In  the 
act  which  provided  in  terms  what  title  the 
railroad  company  should  take  to  the  "thirty- 
foot"  strip,  not  yet  acquired,  but  which  was 
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o  be  acquired  by  the  city  and  which  the 
ompany  was  to  have  the  exclusive  and  per- 
nanent  right  to  use  and  occupy  for  railroad 
turposes,  not  by  way  of  reservation,  but  by 
;rant  or  license  from  the  city.  The  com- 
>anies  and  the  city  complied  with  the  pro- 
visions of  this  agreement,  and  the  object  of 
he  various  acts  and  instruments  was  thus 
iccomplished.  All  the  land  east  of  Classon 
t venue,  which,  for  a  distance  of  about  5  miles 
ind  for  the  entire  width  of  120  feet,  was 
■onverted  into  an  extension  of  Atlantic  ave- 
lue,  was  at  the  date  of  the  agreement  farm- 
ng  lands  owned  by  private  individuals.  This 
and  was  acquired  by  the  city  by  purchase 
ind  condemnation  pursuant  to  the  statute, 
Deluding  the  lands  in  front  of  the  abutting 
►wners,  who  now  resist  the  application  of 
he  companies  and  whose  rights  alone  are  In- 
volved in  the  present  controversy.  The  final 
esult  was  a  grand  avenue,  120  feet  wide, 
with  a  "thirty-foot"  strip  in  the  center  for  the 
me  of  the  railroads,  and  a  driveway  45  feet 
u  width  on  either  side  thereof  for  the  use 
•f  the  public  generally. 
It  is  apparent  from  reading  the  tripartite 
greemeut  in  connection  with  the  act  of  1855 
hat  it  was  the  intention  of  the  Legislature 
o  confer  upon  the  corporations  concerned 
dequate  power  to  part  with  and  acquire 
uch  property  rights  as  were  necessary  to 
arry  into  effect  the  scheme  in  contempla- 
ion.  The  land  was  appropriated  by  the 
tate  to  a  public  use,  with  the  right  on  the 
»art  of  both  city  and  railroad  to  take  and 
(old  such  Interests  as  the  Legislature  deem- 
d  necessary  to  effect  the  widening  and  ex- 
ension  of  Atlantic  avenue.  The  powers 
ranted  to  the  railroad  companies,  however, 
vere  in  derogation  of  common  right,  and,  ac- 
ording  to  the  settled  rule  In  such  cases,  in- 
luded  no  privilege  except  those  expressly  au- 
horized,  or  such  as  were  necessary  to  accom- 
lish  the  general  purpose  of  the  Legislature, 
'hat  purpose  was  to  widen  and  extend  At- 
antic  avenue  by,  among  other  things,  ap» 
ropriating  land  for  the  benefit  of  the  city, 
nd  permitting  the  city  to  give  the  railroad 
ompanies  and  the  latter  to  accept  a  right 
f  way  over  a  part  thereof,  in  accordance 
»-ith  an  agreement  already  made  between 
bem  supported  by  a  full  consideration.  The 
ompanies  did  not  need  the  fee  to  the  "thir- 
y-foot"  strip.  A  perpetual  easement  or 
ight  of  way  was  all  that  was  necessary  to 
atisfy  every  use  then  in  view.  The  rule  of 
mitatlon  already  mentioned  therefore  would 
online  the  title  to  an  easement,  unless  the 
inguage  of  the  Legislature,  which  adopts 
be  words  of  the  tripartite  agreement,  clear- 
7  calls  for  a  fee.  "A  doubt  as  to  the  ex- 
?nt  of  the  power,  after  all  reasonable  in- 
jndments  in  Its  favor,  *  *  •  should  be 
olved  adversely  to  the  claim  of  power." 
latter  of  N.  Y.  &  Harlem  R.  R.  Co.  v.  Kip, 
6  N.  Y.  546,  552,  7  Am.  Rep.  385.  The  lan- 
uage  of  the  contract,  carried  forward  into 
ie  statute,  gives  to  the  railroad  companies  I 


"the  exclusive  right  to  use  and  occupy  the 
thirty-foot  strip  forever  for  the  purpose  of 
railroad  tracks  and  turnouts  and  running 
locomotives  and  cars  thereon  without  in- 
terruption or  molestation."  This  does  not 
"clearly"  describe  a  title  In  fee,  but  with 
•greater  clearness  describes  an  easement, 
which  was  all  the  railroads  needed,  and,  ac- 
cording to  the  principle  of  strict  interpreta- 
tion governing  the  subject,  was  all  they  took. 
The  Legislature  did  not  intend  to  create  nor 
permit  the  parties  interested  to  create  two 
streets  named  Atlantic  avenue,  each  45  feet 
wide,  separated  by  a  parcel  of  land  belong- 
ing to  the  railroad  companies  in  fee  and 
forming  no  part  of  the  public  highway.  The 
intention  of  both  contract  and  statute  was 
to  create  a  noble  avenue  120  feet  wide,  sub- 
ject to  an  easement  for  railroad  purposes 
over  the  central  portion.  Such  land  as  was 
to  be  acquired  by  the  city  from  Individual 
owners  and  incorporated  into  the  avenue, 
including  all  that  upon  which  the  lands  of 
the  respondents  abut,  was  not  to  be  acquired 
for  railroad  purposes,  but  for  highway  pur- 
poses; and,  when  acquired,  it  was  by  virtue 
of  the  tripartite  agreement  and  the  statute 
made  subject  to  a  right  of  way  over  a  part 
thereof  for  the  use  of  the  railroads.  While 
It  Is  true  that  the  commissioners  appointed 
In  the  proceeding  to  open  Atlantic  avenue 
east  of  Franklin  street  were  bound  to  in- 
clude, and  are  presumed  to  have  included,  in 
their  award  to  parties  whose  land  was  taken, 
all  damages  to  the  abutting  premises  caused 
by  the  use  of  the  "thirty-foot"  strip  for  the 
railroad  purposes  In  contemplation,  still  an 
appraisal  of  such  damages  was  required 
whether  a  fee  or  an  easement  was  to  be 
given  to  the  railroads,  and  whether  the  use 
was  for  both  highway  and  railroad  purposes 
or  railroad  purposes  only.  The  anomaly  of 
a  statute  authorizing  a  city  to  condemn  land 
solely  for  railroad  purposes,  or  for  the  ex- 
clusive purpose  of  conveying  It  to  a  railroad 
company  in  fee,  is  avoided  by  the  more  rea- 
sonable construction  that  the  city  was  au- 
thorized to  condemn  for  highway  purposes, 
with  the  statutory  as  well  as  contractual  ob- 
ligation to  give  the  railroad  company  a  right 
of  way  for  its  railroad.  The  Legislature  au- 
thorized the  appropriation  of  land  In  order  to 
widen  and  extend  a  street,  not  to  change  the 
location  of  a  railroad.  A  street  purpose  was 
its  primary  object  in  taking  the  land,  and  the 
railroad  purpose  was  secondary  and  inciden- 
tal. This  accords  with  the  title  of  the  act 
In  question,  "authorizing  the  common  coun- 
cil of  the  city  of  Brooklyn  to  widen  and  ex- 
tend Atlantic  avenue  and  to  widen  Schuyler 
street  in  the  city  of  Brooklyn,  and  to  ratify 
and  confirm  an  agreement  therein  mentioned 
between  the  said  city  and  the  Long  Island 
Railroad  Company  and  the  Brooklyn  and 
Jamaica  Railroad  Company."  The  title  that 
the  railroads  took  to  the  "thirty-foot"  strip 
west  of  Bedford  avenue  rests  upon  facta 
differing  from  those  governing  the  subject 
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east  of  that  avenue,  and  that  question  is  not 
directly  before  us. 

Atlantic  avenue,  as  thus  widened  and  ex- 
tended, has  existed  for  more  than  40  years, 
but  during  most  of  that  period  it  has  had  an 
uneasy  history.  Legislation  of  various  kinds 
has  rested  upon  It  like  a  shadow.  The  right 
of  the  railroads  to  use  steam  as  a  motive 
power  was  first  suspended  and  then  restored. 
Laws  1859,  p.  1109,  c.  484;  Laws  1876,  p. 
166,  c.  187.  Substantial  iron  fences  to  shut 
the  "thirty-foot"  strip  on*  from  the  rest  of 
the  avenue  were  at  one  time  required,  as  well 
as  gates  at  many  of  the  street  crossings. 
Owing  to  the  extension  of  the  city  and  the 
enormous  increase  in  its  population,  the  rail- 
road was  no  longer  welcome  in  the  center  of 
the  avenue,  and  there  was  much  opposition 
to  steam  as  the  motive  power  after  Us  use 
was  restored.  All  parties  seem  to  concede 
that,  as  the  result  of  years  of  agitation,  an 
act  was  passed  in  1896  "to  authorize  the  ap- 
pointment of  a  commission  to  examine  into 
and  report  a  plan  for  the  relief  and  improve- 
ment of  Atlantic  Avenue  in  the  city  of  Brook- 
lyn." Laws  1896,  p.  433,  c.  394.  This  act 
required  five  commissioners,  when  appointed 
by  the  mayor,  to  "inquire  into  the  condition 
of  Atlantic  avenue  in  said  city  with  refer- 
ence to  the  railroads  operated  thereon,"  and 
to  "formulate  a  plan  for  the  relief  of  said 
avenue  and  the  Improvement  of  the  same." 
The  plan  was  to  be  reported  to  the  mayor, 
who  was  required  to  "cause  a  bill  to  be  pre- 
pared to  carry  out  said  plans  and  recom- 
mendations and"  to  "present  the  same  to  the 
Legislature  at  Its  meeting  in  the  year  1897." 

This  was  followed  the  next  year  by  a  stat- 
ute known  as  the  "Atlantic  avenue  improve- 
ment act"  Laws  1897.  p.  763,  c.  499.  The 
primary  command  of  this  act  was  to  so 
change  the  grade  of  the  railroad  tracks  on 
the  "thirty-foot"  strip  as  to  elevate  and  de- 
press the  same  so  that  they  should  no  longer 
rest  on  the  surface  of  the  street.  This  was 
to  be  done  by  depressing  the  grade  in  some 
places  "so  that  the  existing  surface  railroad 
tracks  shall  be  below  the  surface  of  Atlantic 
avenue  at  such  depth  as  to  allow  the  com- 
plete restoration  of  the  surface  of  said  At- 
lantic avenue,  free  from  steam  railroad 
tracks,  fences,  gates,  signal  posts  or  other 
appurtenances  of  such  steam  railroad  now 
existing  thereon."  In  other  places  "the  said 
right  of  way  and  railroad  tracks"  were  to  be 
"used  and  operated  In  an  open  cut,  with  prop- 
er retaining  walls  and  of  width  not  greater 
than  the  present  right  of  way  in  possession 
of  said  railroad  companies  the  grade  of  said 
tracks  and  right  of  way  rising  gradually 
until  they  reach"  a  point  named,  and  from 
that  point  "the  said  railroad  tracks  shall 
be  removed  from  the  surface  as  now  operat- 
ed, and  raised  by  convenient  grades  on  suit- 
able and  sufficient  structures  •  •  •  not 
less  than  fourteen  feet  above  the  street  sur- 
face. *  •  *  The  said  railroad  tracks 
shall  run  on  an  elevated  steel  structure  over 


the  right  of  way  of  said  railroad  companies 
as  now  in  possession  at  such  grade  elevation 
that  they  shall  cross  over  all  intervening 
streets  and  avenues  at  such  grade  as  to  leave 
the  same  unobstructed  on  the  surface,  and 
open  to  the  free  passage  of  pedestrians  and 
vehicles  with  a  clear  height  at  each  crossing 
of  not  less  than  fourteen  feet."  In  other 
words,  the  statute  provided  that  the  railroad 
tracks  as  they  were  when  the  act  went  Into 
effect  should  be  physically  removed  from  the 
surface  of  Atlantic  avenue  and  placed  at 
some  points  16  feet  below  the  surface,  and  at 
others  upon  elevated  tracks  at  least  14  feet 
above  the  surface,  with  an  open  cut  to  make 
the  transition  from  the  underground  to  the 
elevated  structure.  The  companies  were  au- 
thorized to  erect  stations  and  platforms  on 
either  side  of  the  railroad  at  any  points 
along  the  tracks  as  depressed  to  take  the 
place  of  those  existing  on  the  surface.  It 
was  required  that  such  stations  should  be 
below  the  surface  of  the  street,  and  that  the 
use  thereof  when  constructed  should  "In  no 
way  interfere  with  the  grade  of  Atlantic 
avenue,  or  the  free  use  of  said  avenue  by  the 
public,  save  so  far  as  the  same  may  be  affect- 
ed by  the  supports  for  stations  along  the 
elevated  structures  hereinabove  provided 
for."  The  act  further  provided  for  a  board 
whose  duty  it  was  to  dlreet  and  superintend 
the  construction  of  said  improvement  by  the 
company,  and  the  expense,  not  exceeding 
$1,250,000  on  the  part  of  the  city,  was  to  be 
borne  one  half  by  the  city  and  the  other  half 
by  the  railroad  corporation.  The  expense  of 
erecting  the  stations,  however,  was  not  to  be 
included  in  the  cost  of  the  improvement. 

It  was  also  enacted  that  "said  depressed 
right  of  way  and  tracks  and  the  elevated 
portions  of  said  railroad  •  •  •  shall  be 
employed  for  the  uses  and  purposes  of  the 
said  The  Long  Island  Railroad  Company  to 
the  same  extent  and  as  fully  and  completely 
as  the  railroad  at  present  constructed  which 
is  operated  by  the  said  company."  The  opera- 
tion of  passenger  trains  was  to  be  by  some 
power  other  than  steam,  except  that  steam 
locomotives  might  be  used  to  move  freight 
trains,  and  In  cases  of  emergency  passenger 
trains  also.  The  final  command  of  the  Leg- 
islature as  addressed  to  the  railroads  was  as 
follows:  "When  completed,  the  Long  Island 
Railroad  Company,  as  the  lessee  of  the  said 
Atlantic  Avenue  Railroad  Company  of  Brook- 
lyn, its  successors  or  assigns,  are  authorized 
and  directed  to  run  their  trains  over  the 
said  improvement  •  *  as  constructed 
and  authorized  by  law." 

In  view  of  the  situation  when  the  act  waa 
passed,  and  the  language  used  by  the  Legis- 
lature, it  seems  clear  that  the  Intention  was 
to  remove  all  railroad  tracks  from  the  sur- 
face of  Atlantic  avenue.  While  the  term 
"steam  railroad"  appears  in  both  title  and 
text,  that  was  merely  a  description  of  the 
obstacle  to  be  done  away  with,  and  no  permis- 
sion to  put  another  in  Its  place  was  given 
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directly  or  Indirectly.  "The  existing  surface 
railroad  tracks"  were  to  be  "removed  from 
tlie  surface  as  now  operated"  and  put  below 
or  raised  above  the  level  of  the  street.  The 
improvement  was  to  leave  the  avenue  "un- 
obstructed on  the  surface  and  open  to  the 
free  passage  of  pedestrians  and  vehicles." 
There  was  to  be  a  "complete  restoration  of 
the  surface  of  Atlantic  avenue."  The  depres- 
sion was  to  be  at  a  safe  distance,  not  less 
than  16  feet,  below  the  surface,  and  the 
elevation  at  a  safe  distance,  not  less  than 
14  feet  above,  sufficient  in  each  case  to  permit 
the  untrammeled  use  of  the  avenue  for  high- 
way purposes.  The  surface  of  the  street  was 
to  be  free  from  the  railroad,  its  tracks,  fences, 
gates,  signal  posts,  and  the  like.  The  situa- 
tion was  to  be  completely  changed.  The  old 
things  were  to  pass  away,  and  the  avenue  was 
no  longer  to  be  a  surface  railroad  street. 
The  Improvement  was  made  and  paid  for 
as  required  by  the  act.  The  double  tracks 
authorized  by  the  charters  of  the  railroad 
companies  were  removed  bodily  from  the  sur- 
face of  the  avenue,  and  placed  above  or  be- 
low throughout  its  entire  length.  The  rail- 
roads accepted  the  change,  and  thus  surren- 
dered possession  of  the  surface  of  Atlantic 
avenue.  All  trains  are  now  run  upon  tracks 
which  have  been  moved  away  from  their 
former  location  as  completely  as  if  they  had 
>een  transferred  into  another  street 

The  railroad  companies,  however,  claim 
the  right  to  lay  new  tracks  on  the  surface  of 
the  avenue  in  order  to  operate  a  trolley  line 
thereon,  alleging  that  it  is  needed  as  a 
"feeder"  to  the  other  line.  To  quite  an  ex- 
tent this  would  restore  the  evil  which,  after 
prolonged  discussion,  with  much  difficulty 
md  great  expense,  was  removed  by  the  ex- 
press command  of  the  Legislature.  They 
found  their  claim  on  a  general  act  passed  in 
1899,  entitled  "An  act  to  regulate  the  use 
>f  lands  forming  part  of  the  right  of  way  of 
iny  railroad  company,  the  road  of  which  has 
>een  removed  from  the  surface  In,  or  ad- 
jacent to  streets  and  highways  In  all  cities  of 
:be  first  class  in  this  state."  Laws  1899,  p. 
1028,  c.  497.  It  provides  that  "whenever  the 
•ight  of  way,  grade  or  tracks  of  any  steam 
■ailroad  company  In  or  adjacent  to  any  street 
>r  highway  In  any  city  of  the  first  class  are 
•equlred  by  law  to  be  changed  or  altered  by 
elevating  or  depressing  the  same  for  the  pur- 
>ose  of  discontinuing  the  use  of  steam  power 
ipon  the  surface  of  such  highway  or  street, 
luch  alteration  or  change  of  grade  shall  not 
>e  deemed  to  curtail  or  affect  any  right  which 
iuch  railroad  company  or  its  lessees  or  as- 
ligns  may  have  to  maintain  and  operate  a 
lurface  passenger  railway  within  the  limits 
►f  the  right  of  way  so  depressed  or  elevated, 
ind  over  and  under  the  railroad  tracks  so 
lepressed  or  elevated,  with  all  turnouts, 
sidings  and  tracks  necessary  to  secure  the 
■ontinuous  connection  and  operation  of  such 
iurface  railroad."  At  the  three  points  of 
ransition  between  the  depressed  and  elevat- 


ed tracks,  the  companies  allege  that,  in  order 
to  secure  a  continuous  connection  and  opera- 
tion of  their  proposed  trolley  line,  it  is 
necessary  to  occupy  portions  of  Atlantic 
avenue  outside  of  the  "thirty-foot"' strip  for 
the  distance  of  about  one  mile  In  the  ag- 
gregate. As  they  were  unable  to  obtain  the 
consent  of  the  majority  of  the  owners  of 
property  abutting  on  said  turnouts,  they 
made  the  application  now  before  us  to  the 
Appellate  Division  of  the  Supreme  Court. 
That  application  was  denied,  but  the  learned 
court  did  not  favor  the  parties  or  ourselves 
with  their  reasons  for  this  important  deci- 
sion, affecting  many  Interests,  both  public 
and  private. 

The  respondents  claim  that  if  the  achi  of 
1897  and  1899,  when  read  together,  authorize 
the  construction  of  a  trolley  road  on  the 
surface  of  Atlantic  avenue,  they  violate  the 
Constitution  of  the  state  by  permitting  the 
construction  and  operation  of  a  street  rail- 
road, without  the  consent  of  the  requisite 
number  of  abutting  owners  and  of  the  local 
authorities  in  charge  of  the  street,  neither  of 
which  the  appellants  have.  Matter  of  Third 
Avenue  R.  R.  Co.,  121  N.  Y.  536,  541,  24  N. 
E.  951,  9  L.  R  A.  124.  The  Constitution 
provides  that  the  Legislature  shall  not  pass 
a  private  or  local  bill  "granting  to  any  cor- 
poration, association  or  individual  the  right 
to  lay  down  railroad  tracks,"  or  "granting  to 
any  private  corporation,  association  or  indi- 
vidual any  exclusive  privilege,  Immunity  or 
franchise  whatever."  The  Legislature,  how- 
ever, may  "pass  general  laws  providing  for" 
these  cases  and  for  all  others  "which  In  its 
Judgment  may  be  provided  for  by  general 
laws."  The  power  even  to  pass  general  laws 
relating  to  the  cases  named  are  subject  to 
the  limitation  that  "no  law  shall  authorize 
the  construction  or  operation  of  a  street 
railroad  except  upon  the  condition  that  the 
consent  of  the  owners  of  one-half  in  value  of 
the  property  bounded  on.  and  the  consent 
also  of  the  local  authorities  having  the  con- 
trol of,  that  portion  of  a  street  or  highway 
upon  which  it  is  proposed  to  construct  or  op- 
erate such  railroad,  be  first  obtained,  or  in 
case  the  consent  of  such  property  owners  can- 
not be  obtained,  the  Appellate  Division  of  the 
Supreme  Court  in  the  department  in  which  it 
is  proposed  to  be  constructed,  may,  upon  ap- 
plication, appoint  three  commissioners  who 
shall  determine,  after  a  hearing  of  all  par- 
ties interested,  whether  such  railroad  ought 
to  be  constructed  or  operated,  and  their  de- 
termination, confirmed  by  the  court,  may  be 
taken  in  lieu  of  the  consent  of  the  property 
owners."  The  consent  of  the  property  own- 
ers, or,  if  that  cannot  be  had,  the  consent  of 
the  Appellate  Division,  is  not  enough,  for 
the  consent  also  of  the  local  authorities  is 
an  absolute  prerequisite  to  the  construction 
or  operation  of  a  street  railroad.  If  the  rail- 
road that  was  removed  from  the  surface  of 
Atlantic  avenue  and  the  new  line  proposed 
to  be  constructed  where  the  old  line  stood  are 
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two  railroads,  each  physically  Independent 
of  the  other,  although  owned  In  common, 
It  is  obvious  that  the  Legislature  had  no 
power  to  authorize  the  construction  or  op- 
eration of  the  latter,  for  It  is  restrained  by 
the  Constitution  from  granting  a  franchise 
to  lay  down  railroad  tracks.  It  Is  necessary, 
therefore,  to  see  what  was  the  purpose  and 
effect  of  the  two  acts. 

The  learned  counsel  for  the  appellant 
claims  that  the  purpose  of  the  act  of  1899 
was  "to  put  to  rest  any  question  that  the 
Atlantic  avenue  improvement  act  had  af- 
fected the  right  of  the  petitioning  companies 
to  use  their  right  of  way  over  the  depressed 
or  under  the  elevated  railroad  for  railroad 
purposes";  that  it  embraced  "the  grant  of 
a  franchise  in  the  adjoining  portion  of  a 
highway  to  construct  such  turnouts  as  might 
be  necessary  to  make  such  tracks  a  continu- 
ous line" ;  that  the  operation  of  the  proposed 
trolley  upon  the  surface  of  the  old  right  of 
way  is  not  a  new  railroad;  and  that  "the 
act  of  1899  was  constitutional  and  repealed 
all  restrictions  upon  the  use  of  this  strip  by 
the  Long  Island  Railroad  for  an  electric 
surface  passenger  line,  if  any  such  was  con- 
tained in  the  Atlantic  avenue  improvement 
act." 

The  claim  that  the  special  charters  of  the 
Brooklyn  and  Jamaica  and  the  Long  Island 
Railroad  companies,  by  authorizing  "a  rail- 
road with  a  single  or  double  track,  and  with 
such  appendages  as  may  be  deemed  necessary 
for  the  convenient  use  of  the  same"  (Laws 
1832,  p.  453,  c.  256,  and  Laws  1834,  p.  231, 
c.  178),  permitted  the  use  of  a  trolley  line  be- 
fore the  constitutional  provision  above  quoted 
was  adopted,  Is  involved  In  the  primary 
and  controlling  question  whether  the  proposed 
trolley  line  is  a  new  road  or  merely  an  ap- 
pendage or  part  of  an  old  road,  such  as  the 
addition  of  a  third  rail  might  be.  Perhaps 
a  more-  accurate  statement  of  the  question 
would  be  to  ask  whether  the  effect  of  both 
acts  is  to  put  two  railroads  in  a  street  where 
there  was  but  one  before.  Were  It  not  for  the 
limitation  in  the  charters  of  the  companies, 
there  would  be  some  reason  for  holding  that 
even  a  third  track  should  not  be  regarded  as 
a  new  road.  Such  a  track  would  have  so  in- 
timate and  inseparable  a  connection  with  the 
road  as  to  give  color  to  the  claim  that  It 
was  a  part  thereof.  Such,  however,  is  not 
the  situation  presented  by  this  appeal.  Here 
we  have  two  roads,  not  of  the  same  kind  or 
on  the  same  level.  One  Is  wholly  an  under- 
ground or  elevated  road  for  through  travel, 
reaching  far  into  the  country  and  with  no 
surface  grade  until  the  city  boundary  Is 
passed,  while  the  other  is  an  ordinary  street 
railroad,  built  on  the  surface,  for  local 
traffic  within  the  limits  of  the  city.  Each 
road  is  an  independent  entity,  existing  by  it- 
self, operated  by  its  own  method,  with  its 
own  tracks,  signals,  and  appliances,  which 
are  used  exclusively  by  Itself.  Each  may  be 
separately  owned,  sold,  mortgaged,  and  man- 


aged. Neither  has  any  physical  connection 
with  the  other.  Annihilate  either  and  the 
other  continues  to  exist  in  the  same  condi- 
tion as  before,  with  every  power  and  capacity 
unimpaired.  Neither  trains  nor  cars  can 
be  transferred  from  one  to  the  other.  They 
need  not  be  of  the  same  guage,  although 
doubtless  they  are.  A  surface  railroad  is 
separate  and  distinct  from  an  underground 
or  overhead  railroad,  even  when  directly  over 
the  one  or  under  the  other.  Neither  is  part 
of  the  other,  but  each  is  an  entirety  In  itself. 
The  subject  is  so  controlled  by  perception  and 
cognition  as  to  make  rules  of  logic  difficult 
of  application.  Describe  the  roads,  and  two 
different  things  appear  before  the  mind,  as 
distinct  as  the  right  hand  from  the  left,  the 
one  a  surface  railroad  and  the  other  an 
underground  or  overhead  railroad,  and  nei- 
ther belonging  to  or  connected  with  the  other. 

We  think  that  the  effect  of  the  two  stat- 
utes was  to  authorize  two  roads  In  Atlantic 
avenue  where  only  one  existed  before,  and  the 
last  to  be  constructed  is  a  street  railroad,  to 
which  the  Constitution  so  pointedly  applies. 
The  appellants  have  no  right  to  construct  or 
operate  a  trolley  line  on  the  surface  of  At- 
lantic avenue  past  the  property  of  the  re- 
spondents, and  therefore  the  application  to 
appoint  commissioners  to  determine  whether 
sidings  and  turnouts  should  be  constructed 
in  aid  thereof  was  properly  denied. 

The  order  appealed  from  should  be  af- 
firmed, with  costs. 

CULLEN,  O.  J.,  and  EDWARD  T.  BART- 
LETT,  HISCOCK,  and  OHASE,  JJ„  concur. 
O'BRIEN  and  HAIGHT,  JJ.,  dissent 

Order  affirmed. 


(189  N.  Y.  402) 

MI  SHKIND-FEINBERG  REALTY  CO.  ▼. 

SIDORSKY. 
(Court  of  Appeals  of  New  York.  Nov.  1.  1907.) 

1.  Process  —  Substituted  Seb vice  —  Mort- 
gage Foreclosure  Proceedings— Defects 
—Amendment. 

In  mortgage  foreclosure  proceedings,  in  or- 
der to  bring  in  a  nonresident  subsequent  mort- 
gagee, an  order  was  framed  under  Code  Civ. 
Proc.  §  440,  which  provides  for  service  on  non- 
resident defendants,  and  directs  that  the  sum- 
mons and  "copy  of  the  complaint"  and  order  be 
served  without  the  state  personally  upon  the 
defendant.  The  order  complied  with  the  terms 
of  the  statute,  except  that  by  a  clerical  error,  in 
place  of  "copy  of  the  complaint,"  "notice  of  ob- 
ject of  action"  was  substituted,  though,  in  fact,  a 
copy  of  the  complaint  was  attached  to  the  order. 
After  sale  on  foreclosure,  the  order  was  amend- 
ed nunc  pro  tunc  to  conform  to  the  statute. 
Held,  that  in  view  of  Code  Civ.  Proc  55  419, 
423,  438-440,  479,  relating  to  service  of  process, 
the  order  was  irregular  only  and  the  subsequent 
amendment  cured  the  irregularity,  so  that  the 
rights  of  the  subsequent  nonresident  mortgagee 
were  fully  cut  off. 

TEd.  Note.— For  cases  in  point,  see  Cent  Di*. 
vol.  40,  Process,  8  249.] 
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&  Evidence — Presumptions — Mail  Matteb— 

Service  of  Process. 

It  is  presumed  that  papers  to  be  served  on 
a  nonresident  defendant  contained  in  a  securely 
inclosed  postpaid  wrapper,  properly  directed  to 
the  correct  address  of  the  nonresident  defendant, 
were  received  by  such  defendant 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  5  92.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Submission  of  controversy  between  the 
Mlshklnd-Felnberg  Realty  Company  <and 
Louis  Sldorsky.  From  a  judgment  of  the 
Appellate  Division  in  favor  of  defendant 
(see  98  N.  Y.  Supp.  496,  111  App.  Dlv.  578), 
plaintiff  appeals.  Affirmed. 

See  100  N.  Y.  Supp.  714,  115  App.  Dlv. 
115. 

Louis  Julian,  for  appellant  J.  A.  Seldman, 
for  respondent 

CHASE,  J.  A  controversy  exists  between 
the  parties  to  this  action  as  to  whether  the 
title  to  certain  real  property  is  marketable. 
The  only  question  relating  thereto  discussed 
In  this  court  is  as  to  whether  the  interest 
of  one  Rablnovitch,  a  mortgagee  of  said  real 
property,  was  cut  off  by  a  judgment  and  sale 
In  an  action  to  foreclose  a  prior  mortgage 
thereon.  She  was  made  a  party  defendant 
to  the  action,  and,  being  a  nonresident  of 
the  state,  an  application  was  made  for  an 
order  directing  the  service  of  a  summons  up- 
on her  without  the  state  or  by  publication. 
An  order  was  granted  which  directed  the 
service  of  the  summons  upon  her  "by  publica- 
tion thereof,  In  two  newspapers,  namely,  in 
the  New  York  Times,  published  in  the  Bor- 
ough of  Manhattan,  N.  Y.,  and  the  New  York 
Law  Journal,  published  in  the  Borough  of 
Manhattan,  N.  Y.,  once  a  week  for  six  suc- 
cessive weeks,  or  at  the  option  of  the  plain- 
tiff by  service  of  said  summons  and  notice  of 
object  of  action,  and  a  copy  of  this  order 
■without  the  state  upon  the  defendant  Mary 
Rabinovitch,  personally;  that  on  or  before 
the  day  of  the  first  publication  as  aforesaid 
plaintiff  deposit  in  the  general  post  office 
in  the  borough  of  Manhattan,  city,  county, 
and  state  of  New  York,  a  copy  of  the  sum- 
mons and  notice  of  object  of  action  hereto 
annexed  and  of  this  order  contained  in  a 
securely  inclosed,  postpaid  wrapper,  directed 
to  the  said  Mary  Rabinovitch,  at  No.  12  Fair 
street  Paterson,  N.  J."  The  order  was  there- 
after amended  by  changing  the  name  of  one 
of  the  papers  In  which  the  summons  was  to 
be  published. 

The  order  and  amended  order  conform  to 
the  directions  therefor  prescribed  by  section 
440  of  the  Code  of  Civil  Procedure,  except 
that  the  words  "notice  of  object  of  action" 
were  used  therein  in  place  of  the  word  "com- 
plaint.'' No  question  Is  raised  as  to  the  suf- 
ficiency of  the  papers  upon  which  the  order 
was  founded  to  give  the  judge  jurisdiction  to 
grant  the  same.  The  order,  among  other 
things,  recites  that  it  is  based  upon  a  verified 
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complaint  "hereto  annexed."  A  notice  of  ob- 
ject of  action  was  not  annexed  to  the  order, 
and  the  words  "notice  of  object  of  action 
hereto  annexed"  were  used  In  the  order  by 
mistake  and  clerical  error  when  the  words 
"complaint  hereto  annexed"  were  Intended  to 
be  used  therein.  The  summons  was  duly 
published  pursuant  to  the  order,  together 
with  a  notice  directed  to  said  Rabinovitch, 
as  follows:  "The  foregoing  summons  is 
served  upon  you  by  publication  pursuant  to 
an  order  of  the  Honorable  P.  Henry  Dugro, 
a  justice  of  the  Supreme  Court  of  the  stats 
of  New  York,  dated  the  29th  day  of  January, 
1901,  and  filed  with  the  complaint  In  the 
office  of  the  clerk  of  the  county  of  New  York 
upon  the  5th  day  of  February,  1901,  at  the 
courthouse  in  the  borough  of  Manhattan,  N. 
Y."  The  summons,  a  notice  of  object  of  ac- 
tion, the  order  and  amended  order  of  pub- 
lication, the  complaint,  and  the  affidavits  up- 
on which  the  order  of  publication  was  grant- 
ed were  duly  served  upon  said  Rabinovitch  by 
mall.  By  the  judgment  and  sale  in  the  fore- 
closure action  the  interest  of  said  Rabinovitch 
in  the  real  property  In  question  was  fore- 
closed and  barred  If  the  court  had  jurisdic- 
tion of  her  as  a  defendant 

An  action  is  commenced  by  the  service  of 
a  summons  (Code  Civ.  Proa  |  416),  and  by 
it  a  defendant  is  notified  that  his  rights  are 
challenged.  Service  of  the  summons — that  Is, 
notice  of  the  commencement  of  the  action 
and  an  opportunity  by  a  defendant  to  ap- 
pear and  defend  his  rights  and  interests- 
are  the  important  prerequisites  to  jurisdic- 
tion by  a  court.  Our  Code  of  Civil  Procedure 
prescribes  how  notice  must  be  given,  and  a 
substantial  compliance  with  such  notice  Is 
necessary.  Unimportant  and  unessential 
variations  from  the  form  of  notice  prescribed 
not  affecting  the  substantial  rights  of  the  de- 
fendant are  Irregularities  which  may  be  cur- 
ed by  amendment  pursuant  to  the  general  au- 
thority of  the  court  to  amend  a  process, 
pleading,  or  other  proceeding  in  furtherance 
of  Justice.  Loring  v.  Blnney,  88  Hun,  162; 
Stuyvesant  v.  Weil,  167  N.  Y.  421,  60  N.  EL 
738,  53  L.  R.  A.  562;  Brooke  v.  Saylor,  44 
Hun,  554;  Van  Wyck  v.  Hardy,  4  Abb.  Dec 
496;  Von  Rhade  v.  Von  Rhade,  2  Thompson 
&  Cook,  491;  Morrison  v.  National  Rubber 
Co.,  13  Civ.  Proa  238 ;  McCoun  v.  N.  Y.  C.  ft 
H.  R.  R.  R.  Co.,  50  N.  Y.  176;  McCully  v. 
Heller,  66  How.  Praa  468.  Where  personal 
service  is  made  within  the  state,  it  is  not  nec- 
essary to  serve  the  complaint  with  the  sum- 
mons, but  a  copy  of  the  complaint  may  be  serv- 
ed with  the  summons  if  desired.  Section  419. 
Where  a  personal  claim  is  not  made  against 
a  defendant,  a  notice  of  the  object  of  the 
action  may  be  served  with  the  summons  in 
place  of  the  complaint  Section  423.  Ia 
case  a  copy  of  the  complaint  Is  not  delivered 
to  a  defendant  at  the  time  of  the  delivery 
of  a  copy  of  the  summons  to  him,  either  with- 
in or  without  the  state,  he  may  obtain  a  copy 
of  the  complaint  on  demand.    Section  479. 
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Where  a  defendant  is  a  nonresident  of  the 
state  and  a  sufficient  cause  of  action  Is 
shown  against  him,  an  order  may  be  made 
directing  the  service  of  a  summons  upon  him 
without  the  state  or  by  publication.  Sections 
438-440.  When  the  service  is  made  by  pub- 
lication, the  summons  only  is  published,  -with 
a  notice  stating  when  and  where  the  com- 
plaint Is  filed  (section  442),  and,  where  the 
service  is  made  without  the  state  pursuant 
to  the  order,  a  notice  must  be  served  with 
the  summons  stating  when  and  where  the 
complaint  is  filed  in  the  form  prescribed  by 
section  443.  The  summons  is  always  of 
prime  importance.  It  is  the  effective  paper 
upon  which  jurisdiction  is  founded. 

As  we  have  seen,  the  order  required  that 
the  summons  be  published  as  directed  by  the 
statute,  and  the  publication  of  the  summons 
and  notice  necessary  to  give  the  court  juris- 
diction of  the  person  of  Rabinovitch  was 
actually  made.  The  notice  of  object  of  ac- 
tion is  but  an  abbreviated  complaint  It  sets 
forth  the  general  object  of  the  action  and  a 
brief  description  of  the  property  affected  by 
It.  The  notice  published  with  the  summons 
stated  when  and  where  the  complaint  was 
filed,  and  the  complaint  Itself  as  well  as  the 
statement  thereof  in  the  notice  of  object  of 
action,  and  all  the  papers  required  by  statute 
and  by  the  order  were  actually  served  upon 
Rabinovitch.  It  Is  to  be  presumed  that  the 
papers  mailed  to  Rabinovitch  were  received 
by  her.  She  was  therefore  fairly  and  fully 
apprised  that  she  was  a  party  to  the  action, 
and  that  her  interest  In  the  property  would 
be  cut  off  by  the  judgment  to  be  obtained  in 
the  action  and  the  sale  thereunder.  If  the 
order  as  made  had  been  literally  compiled 
with,  actual  notice  to  her  of  the  action  and 
Its  object  would  have  been  complete,  but  no 
one  thing  required  by  a  literal  compliance 
with  the  statute  to  give  notice  to  her  was 
omitted. 

After  the  sale  on  proof  that  the  order 
included  a  direction  to  mall  to  the  defend- 
ant a  copy  of  the  notice  of  object  of  action 
Instead  of  the  complaint,  and  that  it  was 
so  included  by  inadvertence  and  clerical  er- 
ror, an  order  was  made  as  of  the  date  of  the 
original  order  nunc  pro  tunc,  striking  out  the 
words  "notice  of  object  of  action,"  and  in 
place  thereof  inserting  the  word  "complaint." 
The  Supreme  Court  has  very  broad  powers, 
either  before  or  after  judgment  In  further- 
ance of  Justice  to  amend  any  process,  plead- 
ing, or  proceeding.  Section  723.  It  would 
be  difficult  to  use  more  comprehensive  lan- 
guage than  Is  used  in  that  section.  The  cor- 
rection of  the  clerical  error  in  the  order 
was  not  harmful  to  Rabinovitch,  but  was  in 
furtherance  of  Justice.  To  deny  power  In 
the  court  in  this  case  to  make  such  an  order 
would  subordinate  substance  to  form.  The 
statutory  provisions  relating  to  the  com- 
mencement of  an  action  are  intended  for  the 
protection  of  the  rights  of  the  persons  who 
are  named  as  defendants  therein.  What- 


ever the  statute  requires  that  In  any  way 
tends  to  aid  a  defendant  in  the  protection  of 
his  rights  is  necessary  to  be  complied  with 
to  give  the  court  jurisdiction.  Where  it  is 
clear  that  a  deviation  from  the  statute  Is 
unimportant  and  unsubstantial,  and  that  tbe 
defendant  has  not  been  prejudiced  thereby, 
it  is  within  the  power  of  the  court  to  amend 
the  process  or  proceeding.  The  order  in 
this  case  was  not  void,  but  irregular,  and  the 
irregularity  has  been  cured. 

The  judgment  should  be  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  and  HISCOCK, 
JJ.,  concur.    VANN,  J.,  absent 

Judgment  affirmed. 


(169  Ind.  280) 

SMITH  et  al.  v.  STATE  ex  rel.  BOARD  OF 
COM'RS  OF  KOSCIUSKO  COUNTY. 
(No.  21,071.) 
(Supreme  Court  of  Indiana.  Nov.  1,  1907.) 

1.  Sheriffs  —  Compensation  —  Fees  —  Stat- 
utes. 

Acts  1896,  p.  352,  c.  145,  §  122  (Burns' 
Ann.  St.  1901,  f  6528),  providing  that  sheriffs 
shall,  in  behalf  of  their  respective  counties,  tax 
and  charge  the  fees  provided  by  law  for  services 
performed  by  them,  and  that  the  amounts  so 
charged  shall  be  designated  "sheriff's  costs."  but 
they  shall  in  no  sense  belong  to  the  sheriff,  but 
shall  belong  to  and  be  the  property  of  the  coun- 
ty, etc.,  held,  that  fees  received  from  the  county 
by  the  sheriff  for  committing  to  and  discharg- 
ing persons  from  jail  belong  to  the  county,  and 
should  be  paid  into  the  county  treasury. 

2.  Same— Giving  Election  Notices. 

Acts  1895.  p.  322,  c  145.  8  21  (Burns*  Ann. 
St.  1901.  §  6426),  provides  that  county  officers 
named  therein  shall  be  entitled  to  receive  for 
their  services  tbe  compensation  specified  in  tbe 
act,  etc.,  and  shall  receive  no  other  compensa- 
tion therefor.  Section  122  (Burns'  Ann.  St. 
1901,  S  6528)  provides  that  sheriffs  shall  in  be- 
half of  their  respective  counties  tax  and  charge 
the  fees  provided  by  law  for  services  performed 
by  them,  and  that  the  fees  so  charged  shall  be 
designated  "sheriff's  costs,"  but  they  shall  in 
no  sense  belong  to  the  sheriff,  but  shall  belong 
to  and  be  the  property  of  the  county,  etc. 
Section  136  (Burnsr  Ann.  St.  1901,  §  6540) 
provides  that  nothing  therein  contained  shall  be 
so  construed  in  any  event  as  to  allow  any  of 
the  officers  therein  named  the  salaries  therein 
provided  and  also  the  fees  required  to  be  taxed, 
except  as  otherwise  specified.  Held,  that  fee* 
for  giving  election  notices  under  Burns'  Ann.  St. 
1901,  8  6191,  belonged  to  the  county,  and  not  to 
the  sheriff. 

Appeal  from  Circuit  Court  Kosciusko 
County ;  L.  W.  Royse,  Judge. 

Action  by  the  state,  on  the  relation  of  the 
board  of  commissioners  of  Kosciusko  county, 
against  Oliver  P.  Smith  and  others.  Judg- 
ment for  relator,  and  defendant  appeals.  Af- 
firmed. 

See  81  N.  E.  1179. 

Frazer,  Biggs  &  Frazer,  for  appellant 
Cook  &  Graham,  for  appellees. 

PER  CURIAM.  Action  by  relator  on  the 
bond  of  Smith,  formerly  sheriff  of  said 
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connty,  and  his  sureties,  to  recover  the 
amount  alleged  to  have  been  received  by  said 
Smith,  as  sheriff  of  said  county,  for  giving 
election  notices  under  section  6191,  Burns' 
Ann.  St  1901,  since  the  taking  effect  of  the 
act  approved  March  11,  1895  (Acts  1895,  pp. 
319-358,  c  145),  being  sections  6405-6541, 
Burns'  Ann.  St.  1901,  fixing  the  compensa- 
tion of  public  officers.  Demurrer  for  want  of 
facts  was  overruled  to  the  breach  alleged. 
Appellant  Smith,  the  principal  In  the  bond 
sued  upon,  filed  an  answer  of  set-off,  to 
which  a  demurrer  for  want  of  facts  was 
sustained  by  the  court  Trial  of  said  cause 
resulted  in  a  finding  and  judgment  on  said 
bond  in  favor  of  appellee.  The  errors  as- 
signed call  in  question  the  action  of  the  court 
(1)  In  overruling  the  demurrer  to  the  breach 
of  the  bond  alleged;  and  (2)  In  sustaining 
the  demurrer  to  said  answer  of  set-off. 

The  question  presented  by  the  second  error 
assigned  is:  Do  the  fees  commonly  denom- 
inated the  "in  and  out  fees,''  received  from 
the  county  by  the  sheriff  for  committing  to 
and  discharging  persons  from  jail,  under 
section  122  of  said  act  of  1895  (Acts  1895,  p. 
352,  c.  145),  being  section  6528,  Burns'  Ann. 
St  1901,  belong  to  the  sheriff,  or  are  they 
the  property  of  the  county  which  he  is  re- 
quired to  pay  Into  the  county  treasury?  If 
such  fees  were  the  property  of  the  county 
which  the  sheriff  was  required  to  pay  Into 
the  county  treasury,  the  court  did  not  err  in 
sustaining  the  demurrer  to  Smith's  answer 
of  set-off.  The  Appellate  Court  held  in 
Starr  v.  Board,  eta,  39  Ind.  App.  — ,  79 
N.  E.  890,  that  such  fees  were  the  property 
of  the  county  under  the  said  act  approved 
March  11,  1895,  supra,  which  the  sheriff  was 
required  to  pay  into  the  county  treasury. 
The  Appellate  Court  overruled  a  petition  for 
•  rehearing,  and  thereupon  said  appellant 
Starr,  filed  a  petition  to  transfer  the  same 
to  this  court  under  the  second  clause  of 
section  1387j,  Burns'  Ann.  St  1901,  on  the 
grounds,  (1)  that  said  holding  contravened  a 
ruling  precedent  of  this  court ;  (2)  that  a  new 
question  of  law  was  directly  involved,  and 
was  decided  erroneously.  This  court  denied 
•aid  petition,  thereby  approving  the  con- 
clusion reached  by  said  Appellate  Court  in 
holding  that  said  "in  and  out  fees"  were  the 
property  of  the  county  which  the  sheriff  was 
required  to  pay  into  the  county  treasury. 
Board,  eta,  v.  Given  and.  Sup.)  80  N.  E.  965, 
909.  It  follows  that  the  court  did  not  err  in 
sustaining  the  demurrer  to  Smith's  answer  of 
set-off. 

The  question  presented  by  the  first  assign- 
ment of  error  is:  Did  tbe  amounts  received 
by  appellant  Smith  as  sheriff  from  the  re- 
lator for  giving  such  election  notices  belong 
to  him,  or  were  the  same  the  property  of  the 
county,  which  he  was  required  to  pay  into  the 
county  treasury  ?  If  the  same  belonged  to 
him,  this  case  must  be  reversed  but  if  the 
same  were  the  property  of  the  county  which 
said  Smith  was  required  to  pay  Into  the 


county  treasury,  the  judgment  must  be  af- 
firmed. Section  21  of  said  act  of  1895,  being 
section  6426,  Burns'  Ann.  St  1901,  provides 
that  "the  county  officers  named  herein  shall 
be  entitled  to  receive  for  their  services,  the 
compensation  specified  In  this  act  which 
compensation  is  graded  in  proportion  to  the 
population  and  the  necessary  services  re- 
quired in  each  of  said  several  counties,  sub- 
ject to  the  conditions  herein  prescribed,  and 
they  shall  receive  no  other  compensation 
whatever."  Section  122  of  said  act  being 
section  6528,  Burns'  Ann.  St  1901,  provides 
that  "the  sheriffs  of  the  various  counties 
of  this  state  shall,  on  behalf  of  their  re- 
spective counties,  tax  and  charge  the  fees 
provided  by  law  on  account  of  services  per- 
formed by  such  officers;  the  fees  and 
amounts  so  charged  shall  be  designated  'Sher- 
iff's Costs,'  but  they  shall,  In  no  sense,  be- 
long to  and  be  the  property  of  the  sheriff, 
but  shall  belong  to  and  be  the  property  of 
the  county,  except  that  In  execution  of  all 
processes  issued  from  any  other  county  than 
that  of  his  residence,  the  sheriff  shall  be  en- 
titled to  charge  and  collect  the  same  fees  for 
like  services  in  similar  cases,  and  which  shall 
be  his  own."  Section  136  of  said  act  being 
section  6540,  Burns'  Ann.  St  1901,  provides 
that  "nothing  herein  contained  shall  be  so 
construed  In  any  event  as  to  allow  any  of  the 
officers  herein  named  the  salaries  herein 
provided  and  also  the  fees  required .  to  be 
taxed  except  as  otherwise  specified."  Under 
these  sections  of  the  act  of  1895,  It  has  been 
held  by  this  court  that  all  "fees"  to  be  taxed 
and  charged  for  the  services  of  a  public 
officer  under  said  act  belong,  not  to  the 
officer,  but  to  the  county,  and  must  when 
collected  by  said  officer,  be  paid  Into  the 
county  treasury  unless  said  act  expressly  pro- 
vides that  tbe  same  shall  belong  to  such  of- 
fleer.  Seller  v.  State  ex  rel.,  160  Ind.  606,  620, 
621,  65  N.  B.  922,  66  N.  E.  946,  67  N.  E.  448; 
State  ex  rel.  v.  Flynn,  161  Ind.  554,  581,  582, 
69  N.  E.  159 ;  Board  v.  Given  (Ind.  Sup.)  80 
N.  B.  966,  968-970.  This  court  In  Seller  v. 
State  ex  rel.,  160  Ind.  619,  65  N.  E.  927, 
quoted  with  approval  the  following  from 
Cowdln  v.  Huff,  10  Ind.  83:  "There  are  now, 
and  were  at  the  adoption  of  our  Constitu- 
tion, at  least  three  modes  In  use  of  com- 
pensating persons  engaged  in  public  service, 
viz.,  fees,  salaries,  and  wages.  These  modes 
are  all  different  each  from  the  other,  and 
the  difference  between  them  has  been  lm- 
memorlally  well  understood.  Fees  are  com- 
pensations for  particular  acts  or  services; 
as  the  fees  of  clerks,  sheriffs,  lawyers,  phy- 
sicians, etc.  Wages  are  the  compensation 
paid,  or  to  be  paid,  for  services  by  the  day, 
week,  etc.,  as  of  laborers,  commissioners,  eta 
Salaries  are  the  per  annum  compensation  to* 
men  in  official  and  some  other  situations.'* 
It  is  evident  that  the  sheriff  in  giving  notice 
of  elections  under  section  6191,  supra,  was 
engaged  In  the  performance  of  particular 
acts  which  involved  going  from  place  to 
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place  In  such  county,  and  giving  and  serv- 
ing notice  and  not  service  by  the  day  or 
week,  and  It  follows,  therefore,  that  the 
compensation  therefor,  like  compensation  for 
service  of  process,  miles  traveled  in  serving 
the  same,  or  to  post  notices  for  the  sale  of 
real  estate,  and  "In  and  out  fees,"  falls  with- 
in the  meaning  of  the  word  "fees"  as  used  in 
said  act  of  1895. 

In  Board,  etc.,  v.  Given,  supra,  this  court 
said:  "In  the  appeal  of  the  State  ex  rel.  v. 
Flynn,  161  Ind.  554,  581,  69  N.  E.  159,  in 
speaking  in  regard  to  the  fees  to  be  charged 
and  accounted  for  under  the  statute  of  1895, 
by  the  clerk  of  the  circuit  court,  we  said: 
4Of  course,  It  must  be  conceded,  and  cannot  be 
successfully  denied,  that  the  clerk  under 
the  requirements  of  the  act  of  1895  must 
charge  and  tax  on  behalf  of  the  county,  and 
account  to  the  latter  as  therein  provided  for, 
all  fees  which  arise  out  of  official  services 
performed  by  him  for  any  person  or  for  the 
county  or  any  other  municipality.  The  mere 
fact  that  the  fees  which  the  law  exacts  shall 
be  charged  and  taxed  by  the  officer  are  to  be 
paid  by  the  county  does  not  exempt  him  from 
reporting  them  at  his  quarterly  settlement 
If  collected,  and  returning  or  paying  the  mon- 
ey Into  the  county  treasury  as  provided  by 
section  124  of  the  statute  in  controversy. 
It  Is  the  fees  that  are  required  to  be  charged 
or  taxed  by  law  Which  by  the  legislative 
mandate,  as  declared  in  section  136  of  said 
act  of  1895,  are  in  no  event  to  be  allowed  to 
the  officers  named  In  the  salary  act  of  1895  In 
addition  to  their  salaries  "except  as  other- 
wise specified."  • "  What  is  said  in  said  quo- 
tation applies  with  equal  force  to  sheriffs  un- 
der said  act  of  1895.  It  is  true  that  said 
fees  for'  giving  election  notices  are  allowed 
and  paid  by  the  county  out  of  the  county 
treasury  under  section  122  of  said  act,  being 
section  6528,  supra,  but,  as  said  act  does  not 
provide  that  such  fees  are  the  property  of 
the  sheriff,  they  under  the  rule  declared 
above  upon  the  authority  of  Seller  v.  State 
ex  rel.,  supra,  State  ex  rel.  v.  Flynn,  supra, 
and  Board,  etc.,  v.  Given,  supra,  belong  to  the 
county. 

It  follows  that  the  court  did  not  err  in 
overruling  the  demurrer  to  the  breach  of  the 
bond  alleged. 

Judgment  affirmed. 

(169  Ind.  279) 

STATE  ex  rel.  COLUMBUS  ST.  RT.  & 
LIGHT  CO.  v.  DEUPREE.  i 
(No.  6,513.) 
(Supreme  Court  of  Indiana.  Nov.  8,  1907.) 

1.  Coubts— Appellate  Coubt— Tbanbfeb  to 

Supreme  Coubt. 
.  Burns*  Ann.  St  1901.  §  1337j,  provides 
that  "the  jurisdiction  of  the  Appellate  Court 
shall  be  final,  except  under  the  following  con- 
ditions" (setting  out  three  subdivisions  under 
which  the  Supreme  Court  may  obtain  jurisdic- 
ton).  The  second  of  the  subdivisions,  after  pro- 
viding for  the  filing  of  a  petition  to  transfer, 
directs  that  upon  the  filing  of  the  application 

1  Rehearing  denied. 


the  clerk  shall  not  certify  to  the  lower  court  the 
opinion  and  judgment  ,J  *  *  *  of  the  Appel- 
late Court  unless  and  until  the  Supreme  Court 
denies  the  application."  Held,  that  it  was  the 
legislative  contemplation  that  the  Supreme  Court 
should  not  assume  jurisdiction  over  a  caase 
which  had  not  originated  iu  a  trial  court,  and 
hence  a  proceeding  for  mandamus  originating 
in  the  Appellate  Court  cannot  be  transferred  to 
the  Supreme  Court, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  8  1303.] 

2.  Same  —  Finality  or  Determi nation  — 
Mandamus. 

A  writ  of  mandamus  issued  by  the  Appel- 
late Court  compelling  a  trial  judge  to  corivct 
and  sign  a  bill  of  exceptions  is  not  a  final  dis- 
position of  the  case  such  as  Is  transferable  to 
the  Supreme  Court. 

Mandamus  by  the  state,  on  the  relation  of 
the  Columbus  Street  Railway  &  Light  Com- 
pany, to  compel  William  E.  Deupree,  as  judge 
of  the  Brown  circuit  court  to  correct  and 
sign  the  bill  of  exceptions.  Writ  allowed. 
Petition  to  transfer  to  Supreme  Court  under 
Burns'  Ann.  St.  1901,  g  1337j.  Dismissed. 

See  81  N.  E.  078. 

Francis  T.  Hood  and  James  F.  Cox,  for 
appellant  Clarence  E.  Custer  and  L  Ert 
Slack,  for  appellee. 

GILLETT,  J.  This  was  a  proceeding  Insti- 
tuted In  the  Appellate  Court  by  the  Columbus 
Street  Railway  &  Light  Company  to  compel 
Hon.  William  E.  Deupree,  as  judge  of  the 
Brown  circuit  court,  to  sign  a  bill  of  excep- 
tions in  a  cause  pending  on  appeal  In  said 
court.  Such  proceedings  were  had  that  a 
peremptory  writ  issued  from  said  court  com- 
manding said  judge  to  correct  and  sign  the 
bill  of  exceptions.  An  opinion  was  rendered 
In  said  matter,  and,  after  respondent's  peti- 
tion for  a  rehearing  had  been  overruled,  and 
within  30  days  thereafter,  he  filed  In  this 
court  his  petition  to  transfer,  under  subdivi- 
sion 2,  |  1337J,  Burns'  Ann.  St  1901.  The 
section  of  the  statute  referred  to  provides 
that  "the  Jurisdiction  of  the  Appellate  Court 
shall  be  final,  except  under  the  following 
conditions"  (then  follow  three  subdivisions 
under  which  this  court  may  obtain  jurisdic- 
tion). The  second  of  said  subdivisions,  after 
providing  for  the  filing  of  a  petition  to  trans- 
fer, directs  that,  "upon  the  filing  of  such  ap- 
plication, the  clerk  shall  not  certify  to  the 
lower  court  the  opinion  and  judgment  of 
said  division  of  the  Appellate  Court,  unless 
and  until  the  Supreme  Court  denies  the  ap- 
plication." The  language  quoted  shows  be- 
yond a  peradventure  that  it  was  the  legisla- 
tive contemplation  that  this  court  should  not 
assume  jurisdiction  over  any  cause  which 
had  not  originated  in  a  trial  court,  and  it 
may  also  be  laid  down,  on  general  principles 
governing  appellate  jurisdiction,  that  we  are 
not  authorized  to  transfer  a  cause  which  has 
not  been  finally  disposed  of  by  the  Appellate 
Court.  The  order  in  question,  especially  in 
view  of  its  relation  to  the  principal  cause, 
was  merely  interlocutory  in  its  character,  and 
was  entered  by  said  court  in  the  exercise  of 
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s  undoubted  appellate  jurisdiction  to  obtain 
proper  bill  of  exceptions  in  the  principal 
luse.  As  expressed  in  State  ex  rel.  v.  Todd, 
Ohio,  351,  the  issuing  of  the  writ  of  manda- 
ius  in  cases  of  this  character  is  an  incident 
f  the  jurisdiction  of  supervising  courts. 
It  Is  laid  down  in  Powell's  Appellate  Pro- 
cure, f  57,  that:  "When  the  court  has 
shausted  its  endeavors  to  have  the  bill  of 
cceptlon  correctly  returned,  the  court  will 
ill  do  what  is  in  Its  power  to  obtain  the 
ids  of  justice.  If  the  court  has  been  unable 
»  obtain  the  bill  duly  signed,  either  because 
le  judge  absolutely  refuses  or  some  accident 
hich  has  prevented  It,  the  court  usually  en- 
savors  to  accomplish  the  object  in  some  otb- 
-  way."  It  is  evident  that  the  jurisdiction 
'.  the  Appellate  Court  in  this  matter  is  not  at 
i  end.  The  mere  fact  that  an  opinion  has 
sen  rendered,  as  an  expression  of  the  views 
!  the  court,  cannot  change  the  character  of 
le  order.  It  is  as  much  Interlocutory  as 
ould  be  an  order  of  certiorari  directed  to 
ie  clerk  of  the  court  below  to  certify  a  por- 
on  of  the  record  which  had  been  omitted, 
esides,  the  principal  cause  is  in  the  Appel- 
te  Court,  and  it  must  be  permitted  to  re- 
iin  jurisdiction  thereof,  together  with  all 
tat  pertains  to  it,  to  the  end  that  it  may 
•operly  dispose  of  the  principal  controversy. 
The  petition  to  transfer  is  dismissed 

a  Ind.  228) 

cCLEARx"  et  al.  v.  BABCOCK  et  al.  (No. 
20,917.) 

lupreme  Court  of  Indiana.    Oct.  80,  1807.) 

Pleading— Joint  and  Several  Demurrer. 

Where  each  of  several  defendants  filed  a 
murrer,  alleging  that  "the  defendant  and  each 

them  separately  demurs  to  the  plaintiffs  com- 
aint"  for  each  of  the  following  reasons,  etc., 
e  demurrer  was  several,  and  not  joint. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
1.  39,  Pleading,  |  484.] 

Towns— Taxation  —  Aid  to  Railboadb  — 
Injunction— Pasties. 

In  a  suit  to  enjoin  the  levy  of  a  tax  by  a 
tvnship  in  aid  of  an  internrban  railway  com- 
ny  on  the  ground  that  the  act  authorizing  it 
is  unconstitutional,  the  railway  company  and 
}  township  were  proper,  if  not  necessary,  par- 
's. 

Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
1.  45,  Towns,  |  104.] 

Wobds  and  Phbases—  "Amend." 

The  word  "amend"  is  synonymous  with  cor- 
:t,  reform,  and  rectify.  It  means  a  correction 
errors,  an  improvement  or  rectification,  and 
lessarily  Implies  something  on  which  the  cor- 
rtion,  alteration,  and  improvement  can  oper- 
It  indicates  a  change  or  modification  for 
>  better. 

Ed.  Note.— For  other  definitions,  see  Words 
3  Phrases,  vol.  1,  pp.  368-370;  vol.  8,  pp. 
73,  7574.] 

Same— "Supplement." 

The  term  "supplement"  signifies  something 
Utional,  something  added  to  supply  what  is 
nting.  It  is  that  which  supplies  a  deficiency, 
Is  to  or  completes,  or  extends,  that  which  is 
eady  in  existence,  without  changing  or  modi- 
og  the  original. 

Ed.  Note.— For  other  definitions,  see  Words 
I  Phrases,  voL  8,  p.  6798.] 


5.  Statutes — Amend atoby  and  Supplemen- 
tal Acts. 

Act  May  12,  1869  (Laws  1869,  p.  92,  c.  44), 
is  entitled  "An  act  to  authorize  aid  to  the  con- 
struction of  railroads  by  counties  and  town- 
ships taking  stock  in  and  making  donations  to 
railroad  companies" ;  and  it  and  subsequent 
amendatory  acts  authorizes  the  granting  of  such 
aid.  Held,  that  Acts  1903,  p.  233,  c.  134.  de- 
claring that  wherever  the  word  "railroad  oc- 
curs in  either  section  of  the  act  of  May  12, 
1869,  or  in  any  section  of  any  subsequent  act 
amendatory  or  supplemental  thereto,  the  same 
shall  include  street  railroads,  suburban  street 
railroads  or  interurban  street  railroads,  is  a 
supplemental  and  not  an  amendatory  act,  and 
is  therefore  not  void  for  failure  to  set  forth  in 
full  any  part  of  the  act  of  1869,  as  required 
in  case  of  amendments  by  Const  art.  4,  5  21. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  209.] 

6.  Constitutional  Law  —  Construction  op 
Constitution— Legislative  Constbuction 
—Supplemental  Legislation. 

Supplemental  legislation,  though  not  ex- 
pressly authorized  by  the  Constitution,  having 
been  long  acquiesced  in,  will  be  sustained,  under 
the  rule  that  in  matters  of  legislation  a  court 
will  grant  weight  to  the  Assembly's  own  inter- 
pretation of  such  power  as  manifested  by  con- 
tinued and  repeated  exercise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  15.] 

7.  Statutes— Supplemental  Act— Relation 
to  Obiginal  Act— Title. 

Where  a  subsequent  act  was  passed  sup- 
plementing a  prior  act.  the  supplemental  matter 
must  be  germane  to  the  subject  as  expressed  in 
the  title  of  the  original  act,  so  that,  if  the 
supplemental  matter  was  contained  in  the  orig- 
inal act,  it  would  be  clearly  embraced  within 
the  title. 

8.  Constitutional  Law  —  Statutes  — Con- 
stbuction in  Favob  op  Validity— Sub- 
ject and  Title  of  Acts. 

Where  a  statute  is  objected  to  because  the 
subject-matter  is  not  within  the  title,  the  court 
will  give  the  title  the  broadest  meaning  to  up- 
hold the  law,  and,  if  the  language  is  susceptible 
of  two  constructions,  one  inimical  and  the  other 
in  support  of  the  act,  the  latter  will  be  adopted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  f  46.] 

9.  Railboads— What  Constitutes  a  Rail- 
road. 

Technically  a  railroad  is  a  way  or  road  on 
which  rails  are  laid  for  wheels  to  run  on  for  the 
conveyance  of  heavy  loads  and  vehicles.  The 
term  is  generic,  and  embraces  all  species  of 
road  constructed  by  corporations  of  a  quasi 
public  character.  Whether  a  road  is  a  railroad 
depends  on  the  mode  of  construction  and  char- 
tered use  and  not  on  the  motive  power ;  it  being 
declared  in  the  original  act  for  the  incorpora- 
tion of  railroads  (1  Rev.  St.  1852,  p.  409,  c  83; 
section  5153,  cl.  8,  Burns'  Ann.  St  1901)  that 
they  should  have  power  to  convey  persons  and 
property  by  steam,  animal,  or  any  mechanical 
power  or  any  combination  of  them. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  I  2.] 

10.  Statutes— Supplemental  Act— Title. 
Act  May  12,  1869  (Laws  1869,  p.  92,  c.  44), 

was  entitled  an  act  to  authorize  aid  to  the  con- 
struction of  "railroads"  by  counties  and  towns, 
etc.  Act  March  9,  1903  (Acts  1903,  p.  233,  c. 
134),  provided  that  wherever  the  word  "rail- 
road" occurred  in  either  section  of  the  act  of 
1869  or  any  section  of  any  subsequent  act 
amendatory  or  supplemental  to  the  act  of  1869 
the  same  should  extend  to  every  kind  of  street 
railroad,  suburban  street  railroad,  or  interurban 
street  railroad  by  whatever  power  its  vehicles 
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were  transported.  Held,  that  the  word  "rail- 
road" in  the  act  of  1869  was  not  limited  to 
steam  railroads,  so  that  the  act  of  1903  was 
not  objectionable  as  not  germane  to  the  title 
of  the  act  of  1809. 

11.  Same— Statutoby  Rules  of  Constbuc- 

TION. 

When  a  statute  provides  a  rule  of  construc- 
tion for  prior  statutes,  and  is  not  in  terms 
amendatory  thereof,  but  is  covered  by  the  title 
of  the  original  act,  it  is  not  within  Const,  art. 
4.  §  21,  providing  that  in  case  of  an  amendment 
the  amendatory  act  shall  set  forth  the  section 
or  act  amended  in  full. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  198.] 

12.  Same. 

While  it  is  not  ordinarily  the  function  of 
the  Legislature  to  interpret  statutes,  and  such 
interpretation  is  not  binding  on  the  courts  as 
to  past- transactions,  it  will  be  followed  by  all 
departments  of  the  government  as  to  future 
transactions. 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44.  Statutes,  §§  257,  258.] 

13.  Same — Contradictory  Intebpbetations. 
Where  a  legislative  construction  of  a  prior 

statute  is  contradictory  to  the  terms  of  the  act 
construed,  the  construing  statute  must  be  taken 
as  a  new  enactment  changing  the  prior  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  257,  258.] 

14.  Same— Declaratory  Statutes. 

A  statute  declaratory  of  a  former  one  has 
the  same  effect  on  the  construction  of  such 
former  act  in  the  absence  of  intervening  rights 
as  if  the  declaratory  act  had  been  embodied  in 
the  original  act  at  the  time  of  its  passage. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  257,  258.] 

15.  Same— Extension  of  Statutes. 

Where  a  statute  deals  with  a  genus,  and 
the  thing  which  afterwards  comes  into  existence 
is  a  species  thereof,  the  language  of  the  statute 
will  generally  be  extended  to  a  new  species, 
though  it  was  not  known  and  could  not  have 
been  contemplated  by  the  Legislature  when  the 
act  was  passed. 

Appeal  from  Circuit  Court,  Kosciusko 
County;  Vinson  Carter,  Special  Judge. 

Action  by  Joseph  McCleary  and  others 
against  James  Babcock,  as  treasurer  of  Kos- 
ciusko county,  and  others.  From  a  judg- 
ment in  favor  of  defendants,  plaintiffs  ap- 
peal. Affirmed. 

Walter  Olds,  Stookey,  Anglin  &  Foster,  and 
Sain.  O.  Pickens,  for  appellants.  Frazer, 
Biggs  &  Frazer,  R.  J.  Loveland,  and  Jno.  D. 
Widaman,  for  appellees. 

HADLEY,  C.  J.  The  principal  question 
In  this  appeal  involves  the  construction  of 
the  statutes  of  the  state  concerning  the  vot- 
ing of  aid  to  interurban  railroads  incorporat- 
ed under  the  street  railway  act.  In  July, 
1904,  a  petition  signed  by  more  than  25  resi- 
dent taxpayers  and  voters  of  Wayne  town- 
ship. Kosciusko  county,  was  filed  with  the 
board  of  county  commissioners,  praying  said 
board  to  order  an  election  for  the  purpose 
of  voting  upon  the  question  of  donating  to 
the  appellee,  the  Winona  Interurban  Rail- 
way Company,  a  corporation  organized  under 
the  statutes  for  the  Incorporation  of  street 
railway  companies,  $25,000,  as  aid  to  the 


appellee  in  the  construction  of  Its  railroad 
through  the  township.  The  prayer  was  grant- 
ed, and  the  election  held,  which  resulted  fa- 
vorably to  the  donation.  The  board  of  com- 
missioners ordered  the  levy  to  be  made,  and 
the  same  was  placed  upon  the  tax  duplicates 
of  Wayne  township  for  collection,  and  said 
duplicates  placed  in  the  hands  of  appel- 
lee Babcock,  as  treasurer  of  the  county,  for 
collection  against  appellants,  who  were  tax- 
payers of  said  township.  Whereupon  this 
action  was  commenced  by  appellant  for  him- 
self and  85  others  to  enjoin  the  collection  of 
the  tax.  The  complaint  is  In  one  paragraph. 
To  the  complaint  each  of  the  defendants  fil- 
ed a  demurrer  In  these  words:  "The  defend- 
ants and  each  of  them  separately  demur 
to  the  plaintiff's  complaint  herein  for  each 
of  the  following  reasons.  •  •  The 
court  sustained  the  demurrer  of  each  of  the 
defendants,  and  the  plaintiff  declining  to 
plead  further,  judgment  was  rendered  against 
him. 

The  complaint  is  based  upon  the  theory 
that  there  is  no  valid  law  of  this  state  au- 
thorizing the  levying  of  a  tax  in  aid  of  Inter- 
urban railroads,  and  that  the  tax  complain- 
ed of  is  therefore  illegal  and  void.  And  In 
his  contention  It  Is  conceded  by  appellant 
that  if  the  act  approved  March  9,  1903  (Acts 
1903,  p.  233,  c.  134)  is  a  valid  act,  the  statute 
In  controversy  has  legal  sanction,  and  the 
complaint  is  insufficient  on  demurrer.  The 
demurrer  in  form  is  several,  and  not  joint,  as 
to  the  demurrants,  as  questioned  by  appel- 
lant. Furthermore,  there  is  no  doubt  but 
the  action  may  be  well  brought  as  to  some, 
and  not  as  to  others,  of  the  defendants,  but 
the  defendants  were  ali  made  parties  on  the 
plaintiff's  (appellant's)  own  motion,  and  the 
railway  company,  being  the  sole  beneficiary 
of  the  tax,  and  Wayne  township  the  civil 
body  having  voted  the  tax,  and  both  being 
In  danger  of  having  the  tax  and  its  benefits 
swept  away  by  plaintiff's  suit,  are  proper,  if 
not  necessary  and  indispensable,  parties. 
And,  if  it  shall  turn  out  that  the  supple- 
mental act  of  1903  is  constitutional  and  the 
complaint  without  foundation,  then  it  can 
make  no  difference  to  appellant  whether  or 
not  the  railroad  or  township  were  proper  par- 
ties to  his  suit 

Then,  Is  the  act  of  1903  constitutional?  It 
is  claimed  that  the  act  is  In  derogation  of  the 
Constitution  of  Indiana  in  two  particulars: 
First,  because  it  has  no  enacting  clause,  as 
required  by  section  1,  art  4;  and,  second,  if 
intended  as  an  amendment  to  the  act  of 
1809,  it  Is  void  for  failure  to  set  forth  in 
full  the  section  as  amended  In  accordance 
with  section  21,  art.  4.  It  is  sufficient  to 
say,  once  for  all,  that  the  said  act  of  1903 
has  an  enacting  clause  in  the  precise  lan- 
guage of  the  Constitution,  and  hence  the 
act  is  not  obnoxious  to  section  1,  art  4.  The 
first  legislation  authorizing  the  voting  of 
aid  to  railroads  was  approved  May  12,  1809, 
and  entitled  "An  act  to  authorize  aid  to  the 
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construction  of  railroads  by  counties  and 
townships  taking  stock  in,  and  making  dona- 
tions to  railroad  companies."  Laws  1869,  p. 
92,  c.  44.  The  act  of  1903,  in  controversy, 
has  a  title  covering  more  than  two  printed 
pages,  and  begins  thus:  "An  act  supple- 
mental to  an  act  entitled  'An  act  to  authorize 
aid  to  the  construction  of  railroads  by  coun- 
ties and  townships  taking  stock  in,  and  mak- 
ing donations  to  railroad  companies,  approv- 
ed May  12,  1869;  also  supplemental  to  an 
act  entitled,'"  etc.;  and  in  like  manner  pro- 
ceeding to  recite  that  said  proposed  act  was 
supplemental  to  all  the  acts,  either  original, 
supplemental,  or  amendatory,  affecting  the 
original  act  of  1869,  setting  each  act  forth 
specifically  by  title  and  date  of  approval,  all 
of  which  occupy  so  much  space  that  we  do 
not  feel  justified  In  quoting.  The  enacting 
section,  in  substance,  is  as  follows:  "Be  it 
enacted  by  the  General  Assembly  of  the 
state  of  Indiana  that  wherever  the  word 
'railroad'  occurs  in  either  section  of  the  act 
of  May  12,  1869,  or  In  any  section  of  any 
subsequent  act,  amendatory,  or  supplemental 
to  said  act  of  1869,  here  setting  forth  such 
acts  by  title  and  date  of  approval,  the  same 
shall  be  extended  to  and  held  to  include  every 
kind  of  street  railroad,  suburban  street  rail- 
road, or  interurban  street  railroad  •  •  • 
by  whatever  power  its  vehicles  are  to.  be  or 
are  transported."  It  will  be  observed  that 
the  new  act  makes  no  change  in  any  existing 
statute  relating  to  the  subject  of  giving  aid 
to  railroads.  Its  passage  did  not  affect  the 
force  and  vigor  of  any  previous  legislative 
provision  relating  to  the  subject  If  the  act 
of  1869,  and  all  subsequent,  supplemental, 
and  amendatory  legislation,  applied  solely 
to  what  are  commonly  called  "steam  roads," 
as  contended  by  appellant,  that  could  make 
no  difference  to  them,  for  every  such  company 
may  yet  proceed  in  every  particular  the 
same  as  if  the  act  of  1903  had  not  been  pass- 
ed. It  Is  plain  that  the  act  of  1903  is  not, 
In  effect,  an  amendatory  act  To  amend  a 
statute  is  to  alter  It,  to  annul  or  remove 
that  which  is  faulty  and  substitute  that 
which  will  Improve  it.  An  amendment 
means  to  "change  or  modify  In  any  way  for 
the  better."  Webster's  Int  Diet.;  Diamond 
v.  Willamsburg  Ins.  Co.,  4  Daly  (N.  Y.)  494, 
500.  The  word  "amend"  is  synonymous  with 
"correct,  reform,  rectify."  It  means  a  cor- 
rection of  errors,  an  improvement  a  reforma- 
tion. It  necessarily  Implies  something  upon 
-which  the  correction,  alteration,  and  Improve- 
ment can  operate.  Something  to  be  reformed, 
corrected,  or  Improved.  In  re  Pa.  Tel.  Co., 
2  Chest  Co.  Rep.  (Pa.)  129,  131.  A  sup- 
plemental act  has  quite  a  different  meaning. 
"It  signifies  something  additional,  something 
added  to  supply  what  Is  wanting."  Webster's 
Int.  Diet  It  is  that  which  supplies  a  de- 
ficiency, adds  to,  or  completes,  or  extends 
that  which  Is  already  in  existence,  without 
changing  or  modifying  the  original.  State 
r.  Wyandot  Co.,  16  Ohio  Cir.  Ct  R.  218,  221, 


9  O.  C.  D.  90;  Rahway  Savings  Inst.  v. 
City  of  Rahway,  53  N.  J.  Law,  48,  20  Atl. 
756.  Since  the  adoption  of  the  Constitution 
of  1852,  it  has  been  the  custom  of  the  Gen- 
eral Assembly  to  pass  remedial  laws  of  the 
character  of  the  one  under  consideration.  A 
few  instances  from  among  a  large  number 
must  suffice.  In  1853  (Acts  1853,  p.  107,  c. 
87)  there  was  passed  a  similar  act  to  permit 
railroad  companies  to  file  a  certified  copy  in 
lieu  of  original  articles  of  incorporation  with 
the  Secretary  of  State.  In  1863  (Acts  1863, 
p.  48,  a  42)  a  supplemental  act  was  passed 
making  certain  directors  of  corporations,  ex- 
isting by  virtue  of  previous  laws,  liable  for 
declaring  dividends  in  certain  cases.  In 
1865  (Acts  1865,  p.  114,  c  19)  a  supplemental 
law  was  enacted  extending  to  life  Insur- 
ance companies  certain  privileges  conferred 
on  fire  Insurance  companies  by  previous  laws. 
At  the  same  session  (Acts  1865,  p.  120.  c. 
26)  another  supplemental  act  was  passed, 
which  provided  that  the  provisions  of  the 
act  should  apply  to,  and  embrace  all  sales 
of  railroads,  under  judicial  decree,  at  any 
time  made,  whether  said  sales  may  have 
occurred  before  or  after  the  passage  of  the 
act  In  1889  (Acts  1889,  p.  38,  c.  28)  such 
an  act  was  passed  declaratory  of  the  mean- 
ing of  certain  mining  terms  appearing  in 
statutes  of  former  dates.  In  1891  (Acts 
1891,  p.  423,  c.  193)  another  such  act  was 
adopted  supplemental  to  all  the  acts  then  In 
force,  concerning  the  organization  of  manu- 
facturing and  mining  companies,  extending 
to  stockyard  companies,  organized  under 
former  statutes,  certain  additional  rights 
and  powers.  For  further  list,  see  State  v. 
Gerhardt  145  Ind.  439,  455,  44  N.  E.  469,.  33 
L.  R.  A.  313. 

There  Is  no  express  provision  of  the  Con- 
stitution for  supplemental  legislation,  so  call- 
ed, but  it  has  been  so  long  indulged  by  the 
General  Assembly,  and  so  long  acquiesced  in, 
and  unquestioned  by  the  people,  that  the  im- 
portant rights  that  have  accrued  and  become 
settled  by  such  legislation  during  the  past 
half  century  should  not  now  be  disturbed, 
nor  the  legislative  power  to  pass  such  laws 
be  considered  an  open  question.  It  should 
be  further  said,  however,  that  courts  in  con- 
sidering questions  relating  to  the  constitu- 
tional power  of  the  General  Assembly  in  mat- 
ters of  legislation  give  great  weight  to  the  As- 
sembly's own  Interpretation  of  such  power, 
as  the  same  is  manifested  by  its  continued 
and  repeated  exercise  for  a  long  period. 
State  v.  Gerhardt,  145  Ind.  439,  457,  44  N.  E. 
469,  33  L.  R.  A.  313,  and  authorities  collated ; 
City  of  Terre  Haute  v.  Railroad  Co.,  149  Ind. 
174,  183-186,  46  N.  E.  77,  37  L.  R.  A.  189.  It 
Is  well  established,  however,  that  supple- 
mental matter  must  be  germane  to  the  sub- 
ject as  expressed  in  the  title  of  the  original 
act;  that  is,  the  new  supplemental  matter 
must  be  of  a  character  which,  if  contained  In 
the  original  act,  would  be  clearly  embraced 
within  its  title.   Invoking  the  rule,  appellant 
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contends  that  the  act  of  March  9, 1903,  is  not 
germane  to  the  subject-matter  and  title  of 
the  act  of  1809,  and  subsequent,  amendatory, 
and  supplemental  acts,  as  enumerated  in  the 
title  of  the  act  of  1903,  his  insistence  being 
that  the  two  statutes  relate  to  corporations 
organized  for  different  and  distinct  purposes. 
We  must  examine  the  question  under  the 
guidance  of  the  well-established  rule  of  con- 
struction, that  to  sustain  legislative  action 
courts  will  liberally  construe  the  title  to  the 
act,  and  accord  to  the  words  employed  their 
fullest  and  broadest  meaning  to  uphold  the 
law ;  and,  If  the  language  is  susceptible  of  two 
constructions,  one  Inimical,  and  the  other  in 
support  of  the  act,  the  latter  will  be  adopted. 
This  rule  Is  clearly  stated  in  Hargis  v.  Board, 
105  Ind.  194,  196,  73  N.  E.  915 ;  Board  v.  Al- 
bright (this  term)  81  N.  E.  578.  Technically 
a  railroad  is  a  way  or  road  upon  which  Iron 
rails  are  laid  for  wheels  to  run  on,  for  the 
conveyance  of  heavy  loads  and  vehicles. 
Dlnsmore  v.  Racine  M.  R.  Co.,  12  Wis.  049. 
The  term  "railroad"  as  employed  in  our  gen- 
eral legislation  relates  to  Institutions  of  a 
quasi  public  character,  to  highways  or  roads 
constructed  by  the  authority  of  the  state, 
with  fixed  metallic  rails  upon  which  public 
carriers  may  propel  their  carriages,  or  cars, 
speedily  In  the  transportation  of  passengers 
and  freights.  Any  way  or  road  having  these 
characteristics  is  a  railroad.  It  is  the  mode 
of  construction  and  chartered  use,  and  not 
the  motive  power,  that  determines  the  charac- 
ter of  a  railroad.  It  Is  declared  In  the  origi- 
nal act  providing  for  the  incorporation  of 
railroads  that  they  shall  have  power  to  con- 
vey on  their  railroads,  persons,  and  property, 
by  steam,  animal,  or  any  mechanical  power, 
or  any  combination  of  them.  1  Rev.  St.  1852, 
p.  409,  a  83 ;  section  5153,  cl.  8,  Burns'  Ann. 
St.  1901.  The  term  "railroad"  is  generic,  and 
embraces  all  species  of  road  constructed  and 
chartered  with  the  above-mentioned  attri- 
butes. Rapalje  &  Lawrence  Law  Diet  p. 
1001;  1  Wood's  Railway  Law,  p.  1;  Fulton 
v.  Short  Route,  etc.,  Co.,  85  Ky.  040,  4  S.  W. 
832,  7  Am.  St  Rep.  019 ;  Bloxham  v.  Consum- 
er's etc.,  R.  R.  Co.,  30  Fla.  519,  18  South.  444, 
29  L.  R.  A.  507,  51  Am.  St.  Rep.  44.  One  may 
be  operated  with  heavy  and  infrequent  trains, 
another  with  single  and  frequent  cars.  The 
real  difference  is  only  a  matter  of  degree.  At 
the  time  of  the  passage  of  the  act  of  1809 
there  was  in  use  at  least  two  kinds  or  species 
of  railroad,  viz.,  the  great  lines  of  state  and  In- 
terstate roads,  operated  by  steam  power,  and 
the  city  street  or  horse  railroad,  similarly 
constructed  and  operated,  both  common  car- 
riers, and  both  dispensing  in  large  measures 
like  conveniences  and  benefits  to  the  general 
public.  That  the  Legislature  has  regarded  all 
kinds  of  railroads  as  belonging  to  the  same 
genus  Is  manifest  from  the  recent  numerous 
statutes  wherein  under  the  term  "railroad" 
expressed  in  the  title  legislation  has  been  ac- 
complished affecting  steam,  electric,  interur- 
ban,  suburban,  and  street  railroads.  Such 


was  the  case  In  the  following  acts:  "An  act 
to  amend  section  1  of  an  act  entitled  'An  act 
to  authorize  "railroad"  companies  to  consoli- 
date their  stock,' "  etc  Acts  1897,  p.  283,  a 
183.  "An  act  concerning  the  location  and 
construction  of  'railroads'  upon  grounds  own- 
ed by  the  state."  Acts  1903,  p.  210,  c.  119. 
"An  act  authorizing  'railroad  companies'  au- 
thorized under  the  general  railroad  law,  and 
operating,  or  Intending  to  operate  as  interur- 
ban,  electric,  or  street  railways,  to  avail  them- 
selves of  certain  privileges,"  eta  Acts  1903, 
p.  271,  c.  150.  "An  act  providing  for  the  crea- 
tion of  a  *rallroad'  commission — prescribing 
certain  duties  and  obligations  of  'railroad' 
companies."   Acts  1905,  p.  83,  c.  53. 

The  title  of  act  1901,  p.  121,  c.  81,  Is  "An 
act  supplemental  to  an  act  entitled  'An  act 
concerning  taxation,' "  etc.  Under  this  title 
the  act  provides  "that  the  word  'railroad' 
wherever  It  occurs  In  an  act  entitled  'An  act 
concerning  taxation,'  *  *  •  shall,  from  and 
after  the  taking  effect  of  this  act  be  consid- 
ered for  all  purposes  of  taxation,  as  Including 
every  kind  of  street  railroad,  suburban  rail- 
road, or  interurban  railroad  company,  or  cor- 
poration," etc  We  direct  special  attention  to 
some  previous  enactments  as  being  the  same 
In  principle  as  the  act  under  consideration. 
For  Instance,  Acts  1805,  p.  114,  c  19,  under 
the  title  of  "An  act  supplemental  to  an  act  en- 
titled 'An  act  for  the  incorporation  of  Insur- 
ance companies,  defining  their  powers  and 
describing  their  duties,'  approved  June  17, 
1852,"  provides  for  the  Incorporation  of  mu- 
tual life  insurance  companies  "upon  the  same 
conditions,  and  subject  to  the  same  duties 
and  liabilities  now  regulating  fire  Insurance 
companies  so  far  as  the  same  may  be  ap- 
plicable." Acts  1891,  p.  423,  c  193,  under  the 
title  "An  act  supplemental  to  the  acts  now 
in  force  concerning  the  organization  of  manu- 
facturing and  mining  companies,"  giving  to 
stockyard  companies  the  right  to  construct 
railroads,  lighting  plants,  gas,  and  water- 
works, sewers,  etc,  and  "to  exercise  for  such 
purpose  all  powers  conferred  on  such  com- 
panies, by  the  act  of  Dec  21, 1805,"  etc  The 
principle  Involved  in  the  case  at  bar  is  well 
illustrated  In  the  case  of  Barton  v.  McWhin- 
ney,  85  Ind.  481.  An  act  was  passed  In  1875, 
section  2  of  which  reads  as  follows:  "Here- 
after the  general  laws  of  the  state  and 
amendments  thereto,  approved  Dec  2,  1872, 
for  the  uniform  assessment  of  taxes,  shall  ap- 
ply to  all  cities  and  towns  not  having  special 
charters,  so  far  as  the  same  shall  be  applica- 
ble." In  the  case  referred  to  the  statute  was 
assailed  as  in  violation  of  section  21,  art  4, 
of  the  Constitution,  for  failure  to  set  out  the 
amended  section.  The  court  in  upholding  the 
statute  said  (page  488) :  "We  do  not  consider 
the  act  of  1895  obnoxious  to  the  Constitution. 
If  section  2  had  been  embodied  in  the  act  of 
1872,  its  validity  could  not  have  been  assail- 
ed; and  it  is  no  less  valid  where  It  is  found. 
It  Is  not  a  revision  of  any  act  nor  an  amend- 
ment of  any  act  or  section  of  an  act   If,  by 
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implication,  It  repeals  or  modifies  the  provi- 
sions of  any  other  law,  It  Is  not  therefore  un- 
constitutional." We  have  seen  that  new  mat- 
ter, which,  if  It  had  been  embodied  in  the 
original  act,  It  would  have  been  embraced 
within  the  subject  expressed  in  the  title,  may 
be  subsequently  Incorporated  Into  such  origi- 
nal act  by  a  supplemental  or  amendatory  act ; 
and  this  may  be  done  without  title,  beyond 
a  statement  clearly  Identifying  the  original 
act  to  which  the  new  proposition  is  to  become 
supplemental,  since  the  validity  of  the  new 
matter  must  be  determined  by  the  title  of  the 
original  act  Brandon  v.  State,  16  Ind.  197; 
Shoemaker  v.  Smith,  37  Ind.  122;  Bell  v. 
Malsh,  137  Ind.  226,  36  N.  B.  358,  1118.  The 
act  in  controversy  is  constitutional  under  an- 
other canon  of  construction,  namely,  that 
when  a  statute  provides  a  rule  of  construc- 
tion for  prior  statutes,  and  which  is  not  in 
terms  amendatory,  it  does  not  fall  within  the 
requirements  of  section  21,  art.  4,  Const.,  if 
covered  by  the  title  of  the  original  act.  As 
was  said  by  this  court  in  Dequindre  v.  Wil- 
liams, 31  Ind.  444,  450 :  "It  is  not  ordinarily 
the  function  of  the  Legislature  to  interpret 
statutes,  nor  Is  such  interpretation  binding 
upon  the  courts  as  to  past  transactions.  But 
as  to  matters  occurring  thereafter  such  legis- 
lation guides  all  departments  of  the  govern- 
ment Sedgw.  on  Constitution.  If  a  legisla- 
tive construction  be  plainly  contradictory  to 
the  terms  of  the  act  construed,  it  must  nev- 
ertheless be  taken  as  a  new  enactment,  chan- 
ging the  old  law."  To  the  same  effect,  see 
State  ex  rel.  Michenor  v.  Harrison,  116  Ind. 
300,  307,  19  N.  B.  146;  Chicago,  etc.,  R.  R. 
Co.  v.  State,  153  Ind.  134,  51  N.  E.  924.  In 
the  Michenor  Case,  it  is  further  stated,  at 
page  307  of  116  Ind..  page  149  of  19  N.  E. : 
"And  it  has  been  held  that  a  statute  declara- 
tory of  a  former  one  has  the  same  effect  up- 
on the  construction  of  such  former  act  In  the 
absence  of  intervening  rights,  as  if  the  declar- 
atory act  had  been  embodied  in  the  original 
act  at  the  time  of  its  passage" — citing  End- 
lich,  Inter.  St  §  365 ;  Smith  v.  State,  28  Ind. 
321 ;  Jones  v.  Surprise,  4  New  Eng.  Rep.  292, 
294.  Acts  1853,  p.  107,  C.  87,  Acts  1865,  p. 
120,  c.  26,  Acts  1889,  p.  38,  c.  28,  Acts  1901, 
p.  121,  c.  81,  are  all  statutes  of  this  class,  the 
validity  of  which  has  never  been  called  in 
question.  The  act  of  1889,  under  the  title  of 
"An  act  declaratory  of  the  meaning  of  the 
word  'mining,'  as  used  in  chapter  35  of  the 
Revised  Statutes  of  Indiana,  now  in  force," 
declares  "that  it  was  the  Intent  and  meaning 
of  the  word  'mining,'  as  used  in  said  chapter, 
to  include  the  drilling,  boring,  and  operating 
wells  for  petroleum  and  natural  gas."  In 
Acts  1901,  p.  121,  c.  81,  under  the  title  of 
•'An  act  supplemental  to  an  act  entitled  'An 
act  concerning  taxation,' "  etc.,  it  is  enacted 
"that  the  word  'railroad'  wherever  it  occurs 
In  the  act  concerning  taxation,  approved 
March  6,  1891,  shall  be  considered  as  includ- 
ing every  kind  of  Street  railroad,  suburban 
railroad,  or  lnterurban  railroad." 


Appellee  Insists  that  If  the  act  of  March  9, 
1903,  had  not  been  passed,  lnterurban  and 
suburban  railroad  companies  would  have  had 
the  right  to  accept  aid  from  counties  and 
townships  under  the  act  of  May  12,  1869, 
even  though  such  railroads  were  in  1869 
wholly  unknown.  Under  the  view  we  have 
taken  of  the  act  of  March  9,  1908,  the  ques- 
tion here  propounded  becomes  immaterial, 
and  we  do  not  decide  It,  though  we  concede 
that  there  is  at  least  ground  for  the  conten- 
tion arising  under  the  rule  that  general  stat- 
utes give  way,  or  open  up,  to  special  statutes 
upon  the  same  subject  The  principle  Is  well 
illustrated  by  Maxwell  on  Inter,  of  St  (2d 
Ed.)  p.  93,  as  quoted  in  Daniels  v.  State,  150 
Ind.  354,  50  N.  E.  74:  "The  language  of  a 
statute  is  generally  extended  to  new  things 
which  were  not  known  and  could  not  have 
been  contemplated  by  the  Legislature  when  it 
was  passed.  This  occurs  when  the  act  deals 
with  a  genus,  and  the  thing  which  afterwards 
comes  into  existence  Is  a  species  of  it" 

Our  conclusion  is  that  the  act  of  March  9, 
1903,  Is  constitutional  and  valid,  and  that  the 
judgment  of  the  court  below  should  be  af- 
firmed. 

Judgment  affirmed. 


(169  Ind.  269) 

COUCH  et  al.  v.  STATE  ex  rel.  BROWN. 
(No.  20,963.) 

(Supreme  Court  of  Indiana.    Nov.  7,  1907.) 

1.  Mandamus— Subject  of  Relief— Suit  fob 
Possession  of  Office. 

Though  mandamus  will  not  lie  to  settle  a 
doubtful  claim  to  an  office,  or  to  have  the  title 
thereto  adjudicated  as  between  adverse  claim- 
ants, quo  warranto  being  the  proper  remedy, 

?et  where  relator  is  shown  to  hold  a  prima 
acie  and  uncontested  title  to  an  office,  manda- 
mus will  lie  to  put  him  in  possession. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  98  161-169.] 

2.  Officers — Duty  to  Subbendeb  to  Succes- 
sor. 

A  public  officer  at  the  expiration  of  his 
term  when  a  certificate  of  election  has  been 
issued  to  another,  who  has  qualified  thereunder, 
should  surrender  the  office  to  his  successor ; 
and,  if  he  desires  to  contest  the  successor's 
eligibility,  election,  or  qualification,  he  may  do 
so  by  proceeding  in  the  manner  prescribed  by 
law  for  determining  contested  claims  to  office. 

3.  Mandamus— Pbopeb  Pasties. 

Where  defendant  occupied  an  office  to  which 
relator  was  entitled,  and  codefendants  co-operat- 
ed with  him  in  withholding  possession  from  re- 
lator, and  codefendants  could  give  efficacy  to 
relator's  official  credentials,  alternative  manda- 
mus to  compel  surrender  of  the  office  properly 
issued  against  codefendants,  as  well  as  against 
defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Mandamus,  §  293.] 

4.  Same. 

A  proceeding  to  compel  town  officers  to 
surrender  to  relator  possession  of  an  office 
which  they  withhold  from  him  was  properly 
brought  against  them  individually ;  it  being  un- 
necessary to  sue  the  town  or  the  president  and 
board  of  trustees,  where  the  complaint  alleged 
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the  relation  of  the  officers  to  the  town  and 
to  the  office  in  question. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus,  §§  292,  293.] 

5.  Appeal— Harmless  Ebbob. 

Any  error  in  striking  out  part  of  the  answer 
was  cured  by  the  court  hearing  evidence  upon 
the  facts  therein  alleged,  under  a  general  de- 
nial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§4110-4114.] 

6.  Mandamus— Suit  fob  Possession  of  Of- 
fice—Questions Determinable. 

In  a  proceeding  to  compel  town  officers  to 
surrender  to  relator  possession  of  the  office  of 
trustee  of  a  ward  for  which  he  has  qualified, 
questions  whether  the  incumbent's  term  ceased 
upon  relator's  election  and  qualification  or  con- 
tinued until  the  later  date  when  relator  de- 
manded the  office  and  whether  relator  forfeited 
the  office,  ipso  facto,  by  removing  from  the 
ward  or  thereby  furnished  ground  upon  which 
the  board  of  trustees  might  properly  declare  a 
vacancy,  cannot  be  decided,  since  a  disputed 
title  and  right  of  possession  to  an  office  cannot 
be  adjudicated  in  a  mandamus  proceeding;  the 
only  question  determinable  being  as  to  the  prima 
facie  right  to  possession. 

[Ed.  Note.— For  cases  in  point,'  see  Cent.  Dig. 
vol.  33,  Mandamus,  §§  381-383.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Hiram  Francisco,  Judge. 

Mandamus  proceeding  by  state  of  Indiana, 
on  the  relation  of  William  Brown,  against 
John  G.  Couch  and  others.  From  a  judg- 
ment for  relator,  defendants  appeal.  Af- 
firmed. 

W.  F.  Frldiey  and  Geo.  B.  Hall,  for  appel- 
lants. 

MONTGOMERY,  J.  An  alternative  writ 
of  .mandamus  was  issued  by  the  Switzerland 
circuit  court  upon  the  application  of  relator, 
requiring  appellant  and  others  to  show  cause 
why  they  should  not  surrender  to  him  pos- 
session of  the  office  of  the  trustee  of  the  Fifth 
Ward  of  the  town  of  Patriot  Appellants' 
motions  to  quash  and  demurrers  to  the  writ 
were  overruled,  Issues  of  fact  were  joined, 
and  the  cause  transferred  to  the  court  below. 
A  trial  by  the  court  was  had,  a  special  finding 
made,  and  judgment  rendered  in  favor  of  the 
relator.  Errors  have  been  assigned  upon  the 
overruling  of  appellants'  motions  to  quash, 
and  demurrers  to,  the  writ,  and  upon  the  sev- 
eral conclusions  of  law  stated. 

It  appears  from  the  allegations  of  the  al- 
ternative writ  that  on  November  7,  1905,  a 
general  election  of  municipal  officers  was 
held  in  the  town  of  Patriot,  and  relator  and 
appellant,  Rush  Piatt,  were  opposing  and  the 
only  candidates  for  the  office  of  trustee  of  the 
Fifth  Ward  of  said  town ;  that  relator  was  a 
resident  of  the  ward  and  in  all  respects,  par- 
ticularly averred,  legally  qualified  to  hold 
said  office ;  that  he  received  the  highest  num- 
ber of  votes,  and  was  by  the  election  board  du- 
ly declared  elected  as  such  trustee  for  the  term 
beginning  on  the  first  Monday  of  May,  1906, 
and  ending  on  the  first  Monday  of  January, 
1910 ;  that  a  certificate  of  his  election  was  sign- 
ed and  issued  to  him  by  the  election  board,  and 


on  November  10,  1906,  he  subscribed  and  took 
the  oath  of  office,  which  was  indorsed  upon 
the  back  of  such  certificate ;  that  on  the  first 
Monday  of  May,  1908,  the  board  of  trustees 
of  said  town  was  convened  in  session  accord- 
ing to  law,  and  comprised  the  following  mem- 
bers: John  G.  Couch,  Frank  McHuron,  Har- 
vey Elliott,  Henry  Schroeder,  and  the  re- 
lator— and  while  so  convened  relator  present- 
ed his  certificate  of  election  and  official  oath 
to  Rosman  I.  White,  the  town  clerk  of  said 
town,  and  requested  the  same  to  be  filed,  and 
to  the  members  of  said  board  and  demanded 
possession  of  said  office,  but  Couch  and  Schroe- 
der, together  with  appellant,  Rush  Piatt,  who 
was  then  and  there  present,  and  who  had  been 
trustee  from  said  ward  for  the  term  immedi- 
ately preceding,  over  the  votes, and  protests 
of  Elliott  and  McHuron,  refused  to  permit  him 
to  take  said  ofHce  or  to  participate  In  the  pro- 
ceedings of  the  board,  and  said  clerk  refused 
to  receive  and  file  such  election  certificate 
and  oath,  and  said  Piatt  continued  in  posses- 
sion of  said  office,  and  refused  to  surrender 
the  same  or  anything  connected  therewith. 

It  is  contended  that  appellants'  motion  to 
quash,  and  demurrer  to,  the  alternative  writ, 
should  have  been  sustained  for  the  reason 
that  the  relator  had  a  complete  remedy  at 
law.  The  doctrine  that  a  writ  of  mandamus 
is  not  proper  and  will  not  be  granted,  where 
the  applicant  has  another  adequate  remedy, 
has  been  frequently  declared  by  this  court 
State  ex  rel.  v.  Real  Estate,  etc.,  Ass'n  et  al., 
151  Ind.  502,  51  N.  E.  1061 ;  Wampler  v.  State 
ex  rel.,  148  Ind.  557,  47  N.  E.  1068,  38  L.  R.  A. 
829 ;  State  ex  rel.  v.  Board,  etc.,  131  Ind.  90, 
30  N.  E.  892 ;  Harrison  School  Tp.  v.  McGreg- 
or, 96  Ind.  185;  State  ex  rel.  v.  Board,  etc.. 
25  Ind.  210 ;  Board,  etc.,  v.  Hicks,  2  Ind.  527. 
Appellants'  application  of  this  principle  to 
the  case  at  bar  proceeds  upon  the  assumption 
that  this  is  an  action  to  try  the  title  to  an 
office.  This  assumption  is  erroneous ;  and  It 
must  be  observed  and  borne  in  mind  that  no 
adversary  claims  to  the  right  of  possession 
or  title  to  the  office  named  appears  from  the 
complaint  The  complaint  proceeds  upon  the 
theory  that  relator  was  duly  elected,  commis- 
sioned, and  qualified  as  trustee  from  the  Fifth 
Ward,  and  that  appellants  arbitrarily  refused 
to  receive  and  honor  his  certificate  of  election, 
or  admit  him  to  membership  upon  the  board 
of  trustees.  It  is  clearly  shown  that  relator 
was  clothed  with  a  prima  fade  title  to  the 
office,  and  the  right  to  enjoy  the  privileges 
and  exercise  the  functions  thereof.  It  Is  true 
that  a  writ  of  mandamus  cannot  be  rightfully 
invoked  to  settle  a  doubtful  claim  to  an 
office,  or  to  have  the  title  thereto  adjudicated 
as  between  adverse  claimants,  and  in  such 
case  an  information  in  the  nature  of  quo  war* 
ranto  affords  the  proper  remedy.  Hoy  v. 
State  ex  rel.  (Ind.  Sup.)  81  N.  E.  509,  BU. 
But,  where  the  relator  Is  shown  to  hold  a 
prima  facie  and  uncontested  title  to  an  office, 
a  writ  of  mandate  may  be  Issued  to  put  him 
In  possession  of  the  office.   City  of  Madison 
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v.  Korbly,  32  Ind.  74 ;  McGee  v.  State  ex  rel., 
103  Ind.  444,  3  N.  E.  139 ;  Mannix  v.  State  ex 
rel.,  115  Ind.  245,  17  N.  E.  565  ;  Swindell  v. 
State  ex  rel..  143  Ind.  153,  42  N.  E.  528,  35  L. 
R.  A.  50;  State  ex  rel.  v.  City  of  Noblesville, 
157  Ind.  31,  60  N.  E.  704. 

It  Is  the  duty  of  an  incumbent  of  a  public 
office  at  the  expiration  of  his  term,  when  a 
certificate  of  election  has  been  issued  to  an- 
other who  has  qualified  thereunder,  to  sur- 
render the  office  to  his  successor ;  and,  should 
be  then  desire  to  contest  the  eligibility,  elec- 
tion, or  qualification  of  the  person  so  holding 
the  certificate,  he  may  do  so  by  proceeding  in 
the  manner  prescribed  by  the  law  for  deter- 
mining contested  claims  to  office.  State  ex  rel. 
v.  Johnson,  30  Fla.  433, 11  South.  845, 18  L.  R. 
A.  410 ;  Stevens  v.  Carter,  27  Or.  553,  40  Pac. 
1074,  31  L.  R.  A.  342;  State  v.  Archibald,  5  N. 
D.  383,  66  N.  W.  234-244 ;  Cruse  v.  State,  52 
Neb.  831,  832,  73  N.  W.  212.  The  alternative 
writ  required  appellants  to  surrender  to  the 
relator  the  possession  of  the  office  to  which 
his  certificate  of  election  entitled  him.  It  is 
argued  that  the  writ  was  too  broad,  and  that 
Schroeder  and  Couch  did  not  hold  possession, 
or  have  control,  of  the  office.  The  charge  is 
that  Rush  Piatt  was  in  attendance  upon  this 
meeting  of  the  board  of  trustees  and  occupy- 
ing the  position  to  which  relator  was  entitled, 
ind  that  they  co-operated  with  him  in  with- 
holding from  relator  the  privilege  of  exercis- 
ing the  functions  of  his  office.  The  power 
was  certainly  lodged  in  them  to  give  efficacy 
to  his  official  credentials  and  to  admit  him 
o  membership  In  their  body,  and  in  our  opin- 
on  they  were  properly  joined  with  appellant 
Piatt  in  this  proceeding. 

Counsel  next  assert  that  the  proceeding  is 
igainst  appellants  in  their  individual  capac- 
ty.  and  contend  that  it  should  have  been 
>rought  against  the  municipal  corporation, 
>r  the  president  and  board  of  trustees  of  the 
own.  We  cannot  concur  in  this  claim.  The 
complaint  alleges  the  official  relation  of  ap- 
)ellants  to  the  town  and  to  the  office  in  ques- 
ion,  and,  as  we  have  already  seen,  appellants 
vere  proper  parties  defendant.  In  order  to 
•nable  the  court  to  enforce  its  mandate,  or 
idminlster  the  proper  penalty  for  disobedi- 
ence, It  Is  necessary  that  the  officials  dere- 
ict  in  performance  of  duty  should  be  pro- 
ceeded against  personally.  State  ex  rel.  v. 
leal  Estate,  etc.,  Ass'n,- 151  Ind.  502.  505,  51 
•J.  E.  1061.  No  complaint  was  made  in  the 
lemurrer  or  motion  to  quash  of  the  nonjoin- 
lor  of  any  other  party.  It  follows  that  there 
cas  no  error  in  overruling  the  motion  to 
(uash  and  the  demurrers  to  the  writ. 

The  assignment  that  the  court  erred  in 
triking  out  part  of  the  second  paragraph  of 
ppellants'  answer  has  been  expressly  waiv- 
•d,  since  the  court  heard  evidence  upon  the 
nets  therein  alleged,  under  the  answer  of 
general  denial.  It  appears  from  the  special 
inding  of  facts  that  on  the  17th  of  March, 
906.  relator  with  his  family  removed  from 
he  Fifth  Ward  to  another  ward  of  the  town 


of  Patriot,  where  he  continued  to  reside  until 
the  trial  of  the  cause.  This  fact  formed  the 
substantive  allegation  of  the  second  paragraph 
of  answer,  and  is  the  basis  of  the  contro- 
versy between  the  parties.  It  Is  manifest 
that  the  questions  whether  Piatt's  term  ceas- 
ed upon  the  first  Monday  of  January,  1906, 
upon  the  election  and  qualification  of  his 
successor  or  continued  until  May  7th  when 
the  office  was  demanded,  and  whether  the  re- 
lator forfeited  his  office,  ipso  facto,  by  his 
removal  from  the  ward,  or  furnished  ground 
upon  which  the  board  of  trustees  might  prop- 
erly declare  a  vacancy,  cannot  be  decided  in 
this  proceeding.  The  cases  cited  above  clear- 
ly settle  the  proposition  that  a  disputed  title 
and  right  of  possession  to  an  office  cannot  be 
adjudicated  In  a  proceeding  of  mandamus, 
and  such  an  issue  cannot  be  presented  in  an 
affirmative  paragraph  of  answer.  The  Su- 
preme Court  of  South  Dakota  has  aptly  stat- 
ed the  principle  as  follows:  "The  only  ques- 
tion to  be  tried  in  such  a  proceeding  is  the 
prima  facie  right  to  the  possession  of  the  of- 
fice, and  the  jurisdiction  of  the  court  to 
determine  that  question  cannot  be  affected  by 
an  attempt  to  raise  issues  by  the  answer, 
not  material  to  the  determination  of  such 
prima  facie  right."  State  ex  rel.  v.  Kipp,  10 
S.  D.  495,  498,  74  N.  W.  440. 

The  special  finding  fully  sustained  all  the 
allegations  of  the  complaint,  and  the  conclu- 
sions of  law  were  In  accord  with  the  facts 
so  found. 

The  Judgment  is  affirmed. 


(169  Ind.  265) 
STATE  v.  GOODWIN.   (No.  21,029.) 
(Supreme  Court  of  Indiana.    Nov.  5,  1907.) 

1.  Statutes  —  Construction  —  Penal  Stat- 
utes. 

While  the  rule  of  strict  construction  ap- 
plies generally  to  criminal  statutes,  the  exces- 
sively strict  construction  that  formerly  prevailed 
has  been  so  modified  as  to  look  to  the  legislative 
intent  when  plainly  manifested ;  courts,  on  the 
one  hand,  refusing  to  hold  those  not  clearly 
brought  within  the  scope  of  the  statute,  and, 
on  the  other  hand,  refusing,  by  radical  refine- 
ment or  unreasonable,  incongruous  construction, 
to  discharge  those  plainly  within  its  scope. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  322,  323.] 

2.  Highways— Warning  to  Motor  Vehicles 
—Statutory  Provisions— Construction  — 
"Driving." 

Under  Acts  1905,  p.  202,  c.  123,  §  5,  pro- 
viding that  any  person  operating  a  motor  vehicle 
upon  meeting  any  person  driving  a  horse  on  any 
public  highway  shall  upon  signal  by  putting  up 
the  hand  from  "any  such  person  or  persons  so 
driving  any  horse,"  etc.,  immediately  bring  his 
motor  vehicle  to  a  stop,  the  signal  need  not  be 
given  by  the  person  who  holds  the  lines,  but 
may  be  given  by  any  occupant  of  the  vehicle, 
the  word  "driving"  not  bei#g  limited  to  the 
mere  physical  act  of  managing  or  directing  the 
horse. 

3.  I N  FORMATION — SUFFIC I  EN  CY— SURPLUS  AGE. 

In  a  prosecution  for  failure  to  stop  an  auto- 
mobile on  a  public  highway  when  signaled  to  do 
so  by  a  person  driving  a  horse,  etc..  where  it 
appeared  that  J.  and  R.  were  riding  in  a  buggy 
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together,  that  R.  was  driving,  and  that  J.  gave 
a  signal  to  defendant  to  stop,  an  averment  in 
the  affidavit  that  the  signal  given  by  J.  was 
for  and  on  behalf  of  R.  should  be  regarded  as 
surplusage. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty; F.  M.  Powers,  Special  Judge. 

Samuel  Goodwin  was  charged  with  refus- 
ing to  stop  his  automobile  on  the  public  high- 
way when  signaled  to  do  so.  From  an  order 
sustaining  a  motion  to  quash  the  affidavit, 
the  state  appeals.  Reversed,  with  instruc- 
tions. 

Charles  S.  Smith,  Pros.  Atty.,  and  James 
Bingham,  Atty.  Gen.,  for  the  State.  Geo.  W. 
Crooks  and  J.  E.  Pomeroy,  for  appellee. 

HADLEY,  C.  J.  A  prosecution  was  lodged 
against  appellee  for  an  alleged  refusal  to  stop 
his  automobile  on  the  public  highway  when 
signaled  to  do  so  by  the  prosecuting  witness. 
The  prosecution  was  based  upon  the  act  of 
March  6,  1005  (Acts  1005,  p.  202,  c.  123),  so 
much  of  section  5  of  the  said  act  as  is  ma- 
terial in  the  case  Is  as  follows :  "Any  person, 
or  persons,  operating  a  motor  vehicle  shall, 
upon  meeting  any  person,  or  persons,  riding, 
leading,  or  driving  a  horse,  horses,  or  other 
draft  animals,  or  other  farm  animals,  on  any 
public  highway,  upon  request  or  signal  by 
putting  up  the  hand  from  any  such  person, 
or  persons,  so  riding,  leading  or  driving  any 
horse,  horses,  or  other  draft  animals,  or  oth- 
er farm  animals  (if  of  sufficient  light  for  such 
signal  to  be  perceptible),  immediately  bring  his 
motor  vehicle  to  a  stop,  and  remain  station- 
ary so  long  as  may  be  reasonable  to  allow 
such  horse,  horses,  or  other  draft  animals,  or 
other  farm  animals,  to  pass."  The  affidavit 
charges,  in  substance,  that  Rosa  and  Josle 
Case,  while  driving  In  a  buggy  on  a  certain 
public  highway,  met  the  defendant  (appellee) 
traveling  in  the  opposite  direction  in  an  au- 
tomobile ;  that  Rosa  was  directing  the  horse 
and  Josle  was  sitting  by  her  side  in  the  bug- 
gy; that,  the  horse  becoming  frightened  at 
the  automobile,  both  of  Rosa's  hands  became 
so  engaged  in  holding  and  directing  said 
horse  that  she  was  unable  to  raise  one  of 
them  to  signal  the  defendant  to  stop,  without 
relaxing  her  hold  on  the  lines,  and  thereby 
losing  her  control  of  said  horse,  whereupon 
Josle,  for  and  on  behalf  of  Rosa,  and  with 
the  latter's  knowledge  and  consent,  raised  her 
hand  and  signaled  the  defendant  to  stop, 
which  he  failed  and  refused  to  do,  though 
there  was  sufficient  light  for  him  to  see  such 
signal. 

The  question  for  decision  Is :  To  constitute 
an  offense,  does  the  statute  require  the  dan- 
ger signal  to  be  given  by  the  driver  or  man- 
ager of  the  horse  in  person,  or  may  It  be 
given  by  another  occupant  of  the  vehicle,  au- 
thorized to  act  for  the  driver?  Or  is  it 
sufficient  for  any  occupant  of  the  vehicle, 
upon  his  own  initiative,  to  give  the  signal? 
While  the  rule  of  strict  construction  applies 
generally  to  the  interpretation  of  criminal 


statutes,  the  excessively  strict  construction 
that  formerly  prevailed  has  in  recent  years 
been  so  modified  as  to  look  within  the  bounds 
of  reason  and  common  sense  to  the  legisla- 
tive Intent  when  plainly  manifested,  or  ex- 
pressed, in  the  enactment  Courts,  on  the 
one  hand,  refusing  to  hold  those  not  clearly 
brought  within  the  scope  of  the  statute,  and, 
on  the  other  hand,  equally  refusing,  by  radi- 
cal refinement,  or  unreasonable  or  incon- 
gruous construction,  to  discharge  those  plain- 
ly within  Its  scope,  Glllett,  Cr.  Law,  §f  19, 
20;  Daniels  v.  State,  150  Ind.  348,  352,  50 
N.  E.  74,  and  authorities  cited;  State  r. 
Roby,  142  Ind.  168,  41  N.  B.  145,  83  L.  R.  A. 
213,  51  Am.  St  Rep.  174;  Fahnestock  v. 
State,  102  Ind.  156,  162,  1  N.  E.  872.  It  is 
obvious  that  the  legislative  purpose  in  enact- 
ing the  law  under  consideration  was  to  pro- 
vide protection  to  travelers  on  the  public 
highway  by  vehicle  from  the  dangers  Incident 
to  the  animal  attached  to  such  vehicle  be- 
coming frightened  at  the  approach  of  an  au- 
tomobile. There  could  have  been  no  reason 
for  the  lawmakers  to  have  designed  a  greater 
protection  for  the  driver,  or  director  of  the 
animal,  than  for  other  occupants  of  the  ve- 
hicle who  would  be  equally  exposed.  We  are 
therefore  unable  to  give  the  statute  the  nar- 
row and  severe  construction  contended  for 
by  the  appellee,  and  which  seems  to  have 
been  placed  upon  it  by  the  court  below. 

"Driving"  in  its  popular  sense  means  more 
than  mere  managing  or  directing  a  horse. 
It  has,  at  least  a  dual  signification.  When 
it  is  said  a  party  goes  out  "driving"  or  "boat- 
ing," it  is  not  usually  understood  that  each 
member  of  the  party  performs  the  physical 
act  of  driving  the  horse,  or  of  rowing  the 
boat  The  Standard  Dictionary  defines  the 
word  "drive"  thus:  "To  ride  in  a  vehicle 
drawn  by  horses,  or  other  animals,  or  to  di- 
rect or  control  the  animals  that  draw  It" 
A  driving  party  may  be  referred  to  collect- 
ively. By  eliminating  the  singular  number 
"person"  from  the  statute,  we  have  the  fol- 
lowing as  applicable  to  this  case:  Any  per- 
son or  persons  operating  a  motor  vehicle 
shall,  upon  meeting  any  persons  driving  a 
horse  on  any  public  highway,  upon  request 
or  signal,  by  putting  up  the  hand  from  any 
such  persons  so  driving  any  horse  (if  In 
sufficient  light  to  be  perceptible),  Immediate- 
ly bring  the  motor  vehicle  to  a  stop,  and  re- 
main stationary  so  long  as  may  be  reason- 
able to  allow  such  horse  to  pass.  Here  we 
have  it  in  plain  English  that  any  person 
operating  an  automobile  on  the  highway,  if 
be  meets  persons  driving  a  horse,  shall  stop 
the  automobile  upon  receiving  a  signal  "by 
putting  up  the  hand  from  any  such  persons 
so  driving,"  etc.  Even  a  strict  construction 
would  require  us  to  hold  that  any  occupant 
of  the  vehicle  may  give  the  signal.  A  con- 
trary construction  would  be  without  the  letter, 
as  well  as  without  the  spirit  of  the  statute. 
It  would  seem  highly  unreasonable.  If  not 
absurd,  to  so  interpret  the  law  as  to  exoner- 
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ate  the  driver  of  an  automobile  who  refuses 
to  heed  a  signal  of  distress  on  the  ground 
that  it  was  not  given  by  the  driver  In  person. 
Such  a  rendering  would  give  immunity  In 
many  aggravated  cases  the  statute  Is  es- 
pecially aimed  at,  namely,  where  the  driver 
becomes  so  engrossed  by  his  efforts  to  re- 
strain the  frightened  animal,  as  to  be  unable 
to  give  it,  as  alleged  In  this  case.  It  Is  hardly 
too  much  to  say  that  it  was  the  legislative 
view  that  when  a  driver  of  an  automobile 
is  appealed  to  to  stop,  when  approaching  a 
vehicle  drawn  by  a  frightened  animal,  if  his 
sense  of  moral  or  social  duty  is  not  strong 
enough  to  induce  him  to  do  so,  the  rigor  of 
the  law  should  be  interposed.  The  averment 
of  the  affidavit  that  the  signal  was  given  by 
Josie  Case,  for  and  on  behalf  of  Rosa  Case, 
should  be  regarded  as  surplusage. 

The  judgment  is  reversed,  with  instructions 
to  overrule  the  motion  to  quash  the  affidavit 

GILLBTT,  J,  was  absent 


(169  Ind.  DM) 

MAK-SAW-BA  CLUB  v.  COFFIN,  Com'r, 
et  al.  (No.  20,818.) 
(Supreme  Court  of  Indiana.    Oct.  29,  1907.) 

1.  AppeaI/— Questions  Reviewable  —  Final 
Judgment. 

Where  the  construction  commissioner,  ap- 
pointed in  proceedings  for  a  public  ditch,  files 
a  report  showing  completion  of  the  ditch  as 
ordered  by  the  court,  that  some  of  the  assess- 
ments were  uncollected,  and  that  there  were 
costs  and  expenses  remaining  unpaid,  and  rec- 
ommends the  acceptance  of  the  drains,  And  re- 
quests a  continuance  of  the  cause  for  a  final 
report,  so  that  be,  as  such  commissioner,  may 
complete  the  collection  and  make  the  disburse- 
ments as  required  by  law,  and  a  landowner  files 
exceptions,  going  to  the  question  of  the  ditch, 
and  the  court  makes  a  special  finding  on  the 
question,  and  thereafter  the  landowner  files  a 
motion  for  new  trial,  and  the  commissioner's 
attorneys  file  a  petition  for  allowance  of  at- 
torney's fees  in  the  litigation  over  the  report, 
and  the  court  overrules  the  motion  for  new  trial, 
and  by  its  order  declares  the  drain  completed 
according  to  law,  and  a  judgment  is  rendered 
for  costs  against  the  landowner  in  favor  of  the 
commissioners— there  is  not  a  final  judgment 
from  which  Burns'  Ann.  St  1901,  §  644,  gives 
the  right  of  appeal ;  it  merely  settling  some- 
thing preliminary  to  final  judgment,  and  it  be- 
ing conjecturable  that  there  may  be  further  ques- 
tions as  to  compensation  of  the  commissioner. 

2.  Same— Recoed. 

The  record  must  affirmatively  show  a  final 
judgment  to  authorise  an  appeal  under  the 
general  statute. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  2286.] 

3.  Same— Judgment  fob  Payment  of  Costs. 

An  order,  though  embracing  a  judgment  for 
costs,  is  not  one  for  the  payment  of  money, 
within  the  statute  allowing  appeals  from  inter- 
locutory orders. 

[Ed,  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  2,  Appeal  and  Error,  tf  350,  480,  481.] 

-4.  Same— Final  Judgment. 

An  order  merely  because  embracing  a  judg- 
ment for  costs  is  not  a  final  judgment,  as  re- 
spects the  question  of  right  of  appeal. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  ft  350,  480,  481.] 


Appeal  from  Circuit  Court  Starke  County; 
Jno.  C.  Nye,  Judge. 

William  H.  Coffin,  as  construction  commis- 
sioner for  a  public  ditch,  filed  a  report.  The 
Mak-Saw-Ba  Club  filed  exceptions,  on  which 
there  were  certain  proceedings  and  an  order 
made,  and  it  appeals.  Dismissed. 

Osborn,  McVey  &  Osborn,  for  appellant 
H.  R.  Robbins,  W.  C.  Pentecost  and  T.  E. 
Howard,  for  appellees. 

JORDAN,  J.  Appellee  Coffin,  as  commis- 
sioner, charged  with  the  construction  of  the 
public  ditch  herein  Involved,  filed  an  amend- 
ed report  showing  the  completion  of  said 
ditch  as  ordered  by  the  court  By  his  re- 
port he  further  showed  that  some  of  the 
assessments  were  uncollected,  and  that  there 
were  costs  and  expenses  remaining  unpaid. 
Said  commissioner  reported  and  recommended 
the  acceptance  of  the  drain,  and  requested 
that  the  court  continue  the  cause  for  a  final 
report,  so  that  he,  as  such  commissioner, 
might  be  able  to  complete  the  collection,  and 
make  the  disbursements  as  required  by  law. 
Appellant  a  landowner  affected  by  the  con- 
struction of  said  ditch,  filed  exceptions  to  the 
report  going  to  the  question  of  the  comple- 
tion of  the  drain,  and  after  a  hearing  by 
the  court  pursuant  to  request  it  made  and 
entered  a  special  finding  upon  the  questions 
thus  drawn  into  controversy.  October  9, 
1905,  appellant  filed  its  motion  for  new  trial, 
and  on  the  same  day  appellee's  attorneys 
filed  their  petition  for  an  allowance  of  at- 
torney's fees  In  the  litigation  over  said  re- 
port. January  29,  1906,  the  court  overruled 
the  motion  for  a  new  trial,  and  by  Its  order 
the  drain  was  "declared  completed  according 
to  law,"  and  a  judgment  was  rendered  for 
costs  against  appellant  in  favor  of  appellee, 
as  commissioner,  "to  which  judgment,"  as 
the  record  states,  "the  Mak-Saw-Ba  Club 
objects  and  excepts,  and  prays  an  appeal  to 
the  Supreme  Court"  Time  was  then  given 
for  a  bill  of  exceptions,  and  a  bond  was  sug- 
gested and  approved.  Immediately  following 
this,  according  to  the  record,  appellant  moved 
the  court  to  strike  out  the  petition  of  said 
attorneys,  and  thereupon  the  petition  was 
withdrawn.  As  the  next  step,  and  as  a  part 
of  the  same  entry,  appellee  Coffin  filed  his 
petition  for  an  allowance  of  attorney's  fees 
in  said  litigation.  Appellant  moved  to  strike 
out  this  petition,  but  its  motion  was  over- 
ruled, and  a  trial  of  said  question  followed, 
resulting  In  the  making  of  an  order  for 
such  allowance.  To  the  making  of  this  por- 
tion of  the  order  appellant  objected  and  ex- 
cepted and  asked  time  for  a  bill  of  excep- 
tions, but  It  did  not  pray  appeal  or  suggest 
a  bond.  Within  the  time  fixed  for  the  filing 
of  a  bond,  as  provided  for  In  the  previous 
part  of  said  order,  appellant  filed  its  bond; 
reciting  that  It  had  appealed  from  the  judg- 
ment against  it  for  costs.  Appellant's  as- 
signments of  error  go  to  the  question  of  the 
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acceptance  of  said  drain  as  completed  and 
the  allowance  of  said  attorney's  fees. 

The  threshold  question  in  this  case  Is  in 
regard  to  our  jurisdiction.  As  this  was  a 
proceeding  In  the  circuit  court,  under  the 
statute  relating  to  the  construction  of  public 
drains,  we  assume  that  It  Is  governed  as  to 
the  procedure  by  the  Civil  Code.  Campbell 
v.  Fichter  (Ind.  Sup.)  81  N.  E.  6G1,  and  cases 
cited.  The  authority  to  appeal  Is  statutory. 
Lake  Erie,  etc.,  R.  Co.  v.  Watklns,  157  Ind. 
600,  62  N.  E.  443.  Section  644,  Burns'  Ann. 
St  1901,  gives  the  right  of  appeal  from  final 
judgments,  and  we  have  no  jurisdiction  in 
any  other  case  unless  It  falls  within  Acts 
1905,  p.  490,  c.  161;  section  658,  Burns'  Ann. 
St  Supp.  1905,  concerning  appeals  from 
certain  Interlocutory  orders.  We  need  not 
inquire  whether  that  part  of  the  order  pro- 
viding for  the  payment  of  attorney's  fees 
authorized  an  appeal  under  the  latter  stat- 
ute, because,  as  to  the  portion  of  the  order  or 
judgment  mentioned,  appellant  did  not  fol- 
low the  provisions  of  the  Code  concerning 
the  taking  of  interlocutory  appeals.  Nat- 
eher  v.  Natcher,  153  Ind.  368,  55  N.  E.  86. 
We  are  therefore  remitted  to  the  question 
as  to  whether  the  order  from  which  this  ap- 
peal Is  prosecuted,  regarded  as  a  whole,  was 
a  final  judgment  As  far  back  as  Metcalfe's 
Case,  11  Coke  Rep.  68,  "It  was  resolved  that 
no  writ  of  error  lies  until  the  last  judgment" 
The  general  rule  Is  that  a  final  judgment 
must  leave  the  case  disposed  of  as  to  all 
of  the  parties,  and,  as  far  as  Is  within  the 
power  of  the  court,  put  an  end  to  the  con- 
troversy. Terre  Haute,  etc,  R.  Co.  v.  In- 
dianapolis, etc.,  Co.  (Ind.  Sup.)  78  N.  E.  661, 
and  authorities  cited;  2  Ency.  of  PI.  &  Pr. 
p.  61.  There  are  colorable,  If  not  real,  ex- 
ceptions to  the  rule,  but,  as  It  Is  founded 
on  the  policy  of  the  law  to  prevent  unneces- 
sary appeals,  he  who  asserts  that  his  case  is 
within  an  exception  must  show  a  solid  rea- 
son for  so  treating  It  Western  Union  Tel. 
Co.  v.  Locke,  107  Ind.  9,  7  N.  E.  579;  1  Free- 
man on  Judgments  (4th  Ed.)  §  33;  Elliott 
App.  Proc.  §  84.  In  the  section  last  cited  the 
authors  say  of  the  rule:  "Its  scope  Is  com- 
prehensive, and  few  exceptions  break  Its 
force  or  narrow  its  operation.*'  No  question 
becomes  res  adjudicata  until  It  Is  settled 
by  a  final  judgment  1  Freeman  on  Judg- 
ments (4th  Ed.)  8  251.  The  effect  of  such  a 
judgment  Is  to  bring  forward,  for  the  pur- 
pose of  an  appeal,  all  merely  Interlocutory 
orders  concerning  which  steps  have  been  duly 
taken  to  reserve  the  questions,  but,  except 
as  provided  by  statute,  appeals  from  such 
orders  are  denied.  One  reason  for  this  is 
that,  so  long  as  a  cause  is  in  fieri,  inter- 
mediate orders  are  subject  to  modification  or 
rescission  by  the  court  (Boonvllle  National 
Bank  v.  Blakey,  166  Ind.  427,  76  N.  E.  529; 
Elliott  App.  Proc.  f  83;  15  Ency.  of  PI.  & 
Pr.  352;  23  Cyc.  905),  and  a  further  reason 
Is  that  public  policy  would  be  contravened, 


to  say  nothing  of  the  statute,  by  permitting 
piecemeal  appeals.  In  fact  this  court  has 
repeatedly  recognized  and  enforced  the  rule 
that  it  will  not  decide  a  cause  by  piecemeal 
or  in  fragments.  Absbire  v.  Williamson,  149 
Ind.  248,  48  N.  E.  1027,  and  authorities  there 
cited. 

In  Western  Union  Telegraph  Co.  v.  Locke, 
supra,  this  court  quoted  with  apparent  ap- 
proval the  following  declaration  of  Judge 
Freeman:  "The  general  rule  recognized  by 
the  courts  of  the  United  States,  and  by  the 
courts  of  most  if  not  all,  the  states,  is  that 
no  judgment  or  decree  will  be  regarded  as 
final  unless  all  the  issues  of  law  and  of 
fact  necessary  to  be  determined  were  deter- 
mined, and  the  case  completely  disposed  of  so 
far  as  the  court  had  power  to  dispose  of  it" 
Elliott's  App.  Proc.  i  83;  2  Ency.  of  Pi.  k 
Pr.  p.  254;  Galentine  v.  Brubaker,  147  Ind. 
458,  46  N.  E.  903;  Newark,  etc.,  Plank  Road 
Ob.  v.  Elmer,  9  N.  J.  Eq.  754.  In  this 
latter  case  the  court  held  that,  If  a  decree  or 
judgment  leaves  Important  questions  for  fur- 
ther adjudication,  it  is  not  final.  In  Elllotf  a 
Appellate  Procedure,  f  83,  It  Is  said:  "No 
order  Is  final  In  such  a  sense  as  to  constitute 
a  final  judgment  unless  it  disposes  of  the 
main  case  so  far  as  there  is  power  in  the 
trial  court  to  decide  upon  the  questions 
presented  by  the  issues,  no  matter  how  clear- 
ly and  decisively  the  order  may  Indicate  what 
the  ultimate  judgment  will  be.  Until  there 
Is  an  ultimate  judgment  the  case  Is  not 
finally  disposed  of  Inasmuch  as  the  trial  court 
may  change  Its  rulings.  •  *  •  or  make 
some  such  order,  notwithstanding  the"  fact 
that  in  other  rulings  It  may  have  clearly 
manifested  a  purpose  to  carry  Its  rulings 
into  the  ultimate  judgment  or  decree.  A 
decretal  order,  although  Interlocutory  in  its 
nature,  may,  of  course,  be  carried  forward 
and  embodied  in  a  final  decree  and  thus  be- 
come an  essential  part  of  that  decree,  but 
until  It  is  so  embodied  In  the  final  decree  no 
api>eal  will  He.  The  rule  that  no  matter 
how  decisive  may  seem  the  ruling  of  the  trial 
court,  it  is  not  a  final  judgment  Is  well  Illus- 
trated by  the  cases  In  which  rulings  were 
made  denying  a  motion  for  a  judgment  on 
a  special  verdict  or  on  the  answers  of  a 
jury  to  special  Interrogatories,  for  such  a 
ruling  is  seemingly  as  clearly  indicative  of 
what  the  final  judgment  will  be,  as  it  is  pos- 
sible for  any  order  to  be,  except  of  course, 
the  ultimate  judgment  itself."  In  Pfelffer  v. 
Crane,  89  Ind.  485,  a  final  judgment  was  thus 
defined  and  differentiated  from  an  interlocu- 
tory order:  "A  final  judgment  is  the  ultimate 
determination  of  the  court  upon  the  whole 
controversy  In  the  action.  An  order  of  the 
court  made  in  the  progress  of  the  cause,  re- 
quiring something  to  be  done  or  observed, 
but  not  determining  the  controversy,  is  an 
Interlocutory  order,  and  Is  sometimes  called 
an  interlocutory  judgment"  It  was  said  by 
the  Supreme  Court  of  the  United  States,  In 
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ostwlck  y.  Brinkerhoff,  106  U.  S.  3,  27  L. 
d.  73,  that  "The  rale  Is  well  settled  and  of 
ng  standing  that  a  judgment  or  decree  to 
;  final,  within  the  meaning  of  that  term  as 
Jed  in  the  acts  of  Congress  giving  this 
»urt  jurisdiction  of  appeals  or  writs  of  er- 
•r,  must  terminate  the  litigation  between 
e  parties  on  the  merits  of  the  case,  so  that, 

there  should  be  an  affirmance  here,  the 
urt  below  would  have  nothing  to  do  but 

execute  the  judgment  or  decree  which  had 
en  rendered." 

In  getting  at  the  status  of  this  proceeding 
the  time  in  question,  attention  should  be 
ren  to  the  case  of  Perkins  v.  Hayward,  124 
d.  445,  24  N.  B.  1033.  It  was  there  pointed 
it  that,  so  far  as  establishing  the  work  as 
public  drain  Is  concerned,  the  order  dpon 
at  subject  constitutes  the  final  judgment, 
id  that  thereafter  the  cause  is  upon  the 
cket  for  the  purpose  of  carrying  out  the 
ovisions  of  such  judgment  We  may  there- 
re  infer  that  from  the  time  that  the  con- 
•uctlon  commissioner  is  appointed  until  he 
discharged  his  relation  to  the  court  Is  In 
e  nature  of  a  trusteeship,  and  that  the  car- 
ing out  or  into  effect  the  undertaking  for 
lich  he  was  appointed,  and  the  making  of 
e  account  of  his  trusteeship,  constitute  the 
aeral  subject-matter  with  which  the  court 
d  the  parties  are  concerned.  Entertaining 
is  view,  we  may  look  to  the  authorities  to 
termlne  what  constitutes  a  final  adjudica- 
>n  in  analogous  cases.  However,  in  this 
mectlon  we  may,  as  preliminary,  In  order 
prevent  any  misunderstanding,  state  that 
»  provision  of  the  decedent's  estate  act 
icerning  appeals  is  broader  than  the  Civil 
de.  Section  2609,  Burns'  Ann.  St.  1901; 
ylor  v.  Burk,  91  Ind.  252.  In  Goodwin  v. 
odwin,  48  Ind.  584,  It  was  said:  "There 
no  statute  authorizing  an  appeal  from  an 
ler  or  action  of  the  court  in  allowing  or 
ssing  a  partial  settlement  of  an  estate." 
was  held  In  Cravens  v.  Chambers,  55  Ind. 
that  an  assignee  could  not  appeal  from  an 
ler  sustaining  exceptions  to  his  current  re- 
•L  In  Thiebaud  v.  Dufour,  57  Ind.  598, 
•  court  held  that  the  trustee  of  an  express 
st  under  a  will  could  not  appeal  from  an 
ler  refusing  to  approve  such  a  report 
ere  was  a  like  holding,  in  the  case  of  a 
irdian,  in  Pfelffer  v.  Crane,  89  Ind.  485. 
e  case  of  Angevlne  v.  Ward,  66  Ind.  460,  is 
n  stronger,  since  It  Involved  the  overruling 
exceptions  to  a  guardian's  report  in  final 
tlement  In  dismissing  the  appeal  the 
rt  said  concerning  the  order  complained 
"We  are  of  opinion  that  it  was  not  In 
'  proper  sense  an  order  of  final  settlement 
the  guardianship,  and  that  it  did  not  in 
il  effect  discharge  the  appellee  from  such 
rdlanshlp.  By  Its  terms  further  duties 
•e  devolved  upon  the  appellee.  If  no  fur- 
r  order  has  been  made  in  the  premises, 
guardianship  is  still  open  and  under  the 


control  of  the  court  below."  There  are  au- 
thorities in  other  states  to  the  effect  that  al- 
lowances of  credits  claimed  by  such  officers 
are  nonappealable  where  they  are  subject  to 
be  reopened  on  final  hearing.  See  Baker  v. 
Schoeneinan,  41  Mo.  391 ;  In  re  Rose,  80  Cal. 
160,  22  Pac.  86;  Scott  v.  Kennedy,  51  Ky.  510. 
It  was  decided  in  Tatem  v.  Gilpin,  1  Del.  Ch. 
13.  that  an  order  made  upon  a  point  whereby 
a  right  was  established  was  not  appealable 
where  It  was  only  preparatory  to  a  final  or- 
der. We  may  here  observe  that  Judge  Free- 
man, In  attempting  to  classify  the  orders 
which  may  be  mistaken  for  final  judgments 
or  decrees,  mentions  as  belonging  to  one  of 
such  classes  orders,  "which,  while  they  de- 
termine the  rights  of  the  parties  either  in 
respect  to  the  whole  controversy  or  some 
branch  of  It  merely  ascertain  and  settle 
something  without  which  the  court 'could  not 
proceed  to  a  final  adjudication,  and  the  set- 
tlement of  which  is  obviously  but  preliminary 
to  a  final  judgment  or  decree."  1  Freeman  on 
Judgments  (4th  Ed.)  §  29.  The  order  made 
by  the  court  below  is  of  this  character. 

As  a  further  reason  for  holding  that  the 
order  In  question  is  interlocutory.  It  may  be 
said,  as  the  authorities  herein  cited  affirm, 
that  an  order  which  does  not  dispose  of  all 
of  the  Issues  or  questions  before  the  court  or 
of  those  which  it  is  essential  to  determine 
before  the  court  can  be  said  to  have  dis- 
posed of  the  whole  controversy  as  to  the 
rights  of  the  parties  is  clearly  nonappeal- 
able. Western  Union  Tel.  Co.  v.  Locke,  107 
Ind.  9,  7  N.  E.  579;  Champ  v.  Kendrlck, 
130  Ind.  549,  30  N.  E.  787;  Terre  Haute,  etc., 
R.  Co.  v.  Indianapolis,  etc.,  Co.  (Ind.  Sup.) 
78  N.  E.  661;  Keystone  Iron  Co.  v.  Martin, 
132  U.  S.  91,  10  Sup.  Ct  32,  33  L.  Ed.  275 ; 
Chittenden  v.  Missionary  Society,  8  How. 
Prac.  327. 

The  order  In  question  does  not  undertake 
to  fix  the  compensation  of  the  commissioner 
or.  his  allowance  for  subsequent  expenses, 
and  we  may  well  conjecture  that  upon  the 
coming  in  of  the  final  report,  there  will  be 
demands  of  this  character  made,  and  possibly 
exceptions  filed  thereto,  with  the  possibility 
of  another  appeal  if  such  claims  are  allow- 
ed. The  rule  Is  that  a  record  must  affirma- 
tively show  a  final  judgment  to  authorize  an 
appeal  under  the  general  statute.  Reese  v. 
Beck,  9  Ind.  238.  We  note  the  fact  that  the 
order  appealed  from  embraced  a  judgment 
for  costs.  Such  an  order,  however,  Is  not 
one  for  the  payment  of  money  within  the 
statute  allowing  appeals  from  Interlocutory 
orders.  Hamrick  v.  Danville,  etc.,  Co.,  30 
Ind.  147.  Neither  can  an  appeal  be  taken 
from  such  an  order  on  the  mere  theory  that 
It  is  final  judgment  Costs  are  regarded  as 
but  an  incident  of  a  suit  and  the  fact  that 
they  are  awarded  cannot  serve  to  render  a 
Judgment  final,  so  as  to  bring  It  within  the 
revisory  power  of  an  appellate  tribunal,  Id 
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the  absence  of  a  determination  of  the  prin* 
cipal  controversy  In  its  entirety.  Scott  v. 
Burton,  6  Tex.  322,  65  Am.  Dec.  782  ;  2  Cyc 
503 ;  Century  Digest,  tit  "Appeal  and  Error," 
I  481.  The  correctness  of  the  Judgment  for 
costs  is  In  no  wise  questioned  by  the  as- 
signments of  error  In  this  appeal,  and  it 
stands  as  a  mere  incident  of  an  order  which 
is  subject  to  revision,  and,  besides,  in  the 
nature  of  things,  it  does  not  dispose  of  the 
subject-matter  of  the  proceeding.  We  can- 
not therefore,  under  the  circumstances,  ac- 
cord to  the  judgment  for  costs  the  effect  of 
a  final  judgment  An  order  denying  a  mo- 
tion to  re  tax  costs  in  the  case  is  not  appeal- 
able. An  appeal  In  such  a  case  lies  only  up- 
on the  final  'judgment  In  the  particular  cause. 
State  ex  rel.  r.  Mlllis,  19  Mont  444,  48  Pac. 
773. 

The  rendition  of  interlocutory  judgments 
for  costs  is  a  common  incident  of  proceedings 
in  court  (see  section  605,  Burns'  Ann.  St 
1901),  and,  if  an  appeal  were  authorized  from 
every  order  to  which  a  judgment  oi  costs  is 
appended,  it  would  operate  to  split  up  and 
multiply  appeals.  The  question  before  us  was 
decided  in  Hamrick  v.  Danville  Co.,  supra; 
the  court  there  holding  that  a  judgment  for 
costs  rendered  during  the  pendency  of  the 
proceedings  was  not  a  final  Judgment  and 
was  not  an  appealable  order  within  the  stat- 
ute authorizing  appeals  from  interlocutory 
orders  in  certain  cases. 

Appellant's  counsel  rely  on  Racer  r.  Win- 
gate,  138  Ind.  114,  36  N.  E.  538,  as  authority 
for  the  prosecution  of  an  appeal  from  the  or- 
der of  the  court  below.  The  order  which  was 
appealed  from  In  the  case  referred  to  pro- 
vided that  the  drainage  commissioner  "be  and 
hereby  Is  relieved  from  all  further  respon- 
sibility relative  to  the  construction  of  said 
ditch."  Such'an  order  more  nearly  approach- 
ed a  final  order  than  Is  found  in  the  proceed- 
ings of  the  court  in  this  case,  but  In  any 
•vent,  the  Racer  Case  cannot  be  regarded  as 
a  precedent  in  favor  of  our  Jurisdiction,  be- 
cause the  court  there  stated  that  the  sole 
question  in  that  case  related  to  the  propriety 
of  entering  the  order,  thus  showing  affirma- 
tively that  the  question  as  to  whether  the  or- 
der was  interlocutory  did  not  receive  any 
consideration  by  the  court  So  far  as  the 
order  or  Judgment  in  question  left  undeter- 
mined or  unsettled  for  further  adjudica- 
tion attorney's  fees  and  allowances  to  the 
commissioner,  or  other  Important  matters  In 
the  case,  it  was  not  final  so  as  to  authorize 
an  appeal,  and  an  appeal  therefrom  is  a  fair 
Illustration  of  appeals  taken  in  piecemeal. 

The  conclusions  which  we  have  reached 
must  lead  to  a  dismissal  of  the  appeal  in 
this  cause.  Appellee's  motion  to  dismiss  the 
appeal  is  therefore  sustained  on  the  ground 
that  the  order  or  judgment  from  which  It  is 
prosecuted  is  not  final. 

The  appeal  Is  therefore  dismissed,  at  the 
oost  of  appellant 


(18S  Ind.  223) 

STATE  ex   rel.   MUTUAL  PROTECTIVE 

LEAGUE  v.  BIGLER  (No.  20,825.) 

(Supreme  Court  of  Indiana.    Oct  80,  1907.) 

Mandamus— Compelling  Granting  of  Li- 
cense to  Beneficial  Association— Clean 
Hands. 

Where  a  foreign  fraternal  beneficiary  as- 
sociation is  violating  Burns'  Ann.  St  1901,  f 
5050a,  requiring  that  fraternal  beneficiary  as- 
sociations shall  have  a  lodge  system,  with  ritu- 
alistic form  of  work,  and  section  5050k,  pro* 
Tiding  that  such  associations  shall  not  employ 
paid  agents  in  soliciting  members,  which  latter 
provision  is  also  in  the  act  under  which  the 
association  was  incorporated,  mandamus  will 
not  lie  to  compel  the  granting  of  a  license  to  it 
to  do  business  in  the  state,  notwithstanding  it 
had  been  doing  business  in  the  state  before  the 
act  was  passed,  and  section  5050b  authorizes 
such  an  association  to  continue  snch  business, 
provided  it  comply  with  the  provisions  of  the 
act  as  to  making  annual  reports  to  the  State 
Auditor;  it  being  necessary  that  a  relator  in 
mandamus  come  into  court  with  clean  hands. 

Appeal  from  Superior  Court  Marlon  Coun- 
ty; Vinson  Carter,  Judge. 

Mandamus,  on  the  relation  of  the  Mutual 
Protective  League,  against  Warren  Bigler, 
Auditor  of  State.  Writ  denied,  and  relator 
appeals.  Affirmed, 

P.  W.  Bartholomew  and  W.  A.  North cott 
for  appellant  James  Bingham,  Atty.  Gen, 
for  appellee. 

GILLETT,  J.  This  was  a  proceeding  by 
way  of  mandate  to  compel  the  Auditor  of 
State  to  license  relator  to  do  business  In 
this  state  as  a  fraternal,  beneficiary  associa- 
tion, for  the  year  then  next  ensuing.  Issues 
were  joined,  and,  after  a  hearing,  the  per- 
emptory writ  was  denied. 

It  appears  from  the  evidence  that  the  rela- 
tor Is  chartered  as  a  fraternal,  beneficiary 
association  under  the  laws  of  Illinois,  and 
that  it  was  doing  business  in  this  state  at 
the  time  of  the  enactment  of  the  act  of 
March  1,  1809.  Acts  1899,  p.  177,  c  117;  sec- 
tion 5050a  et  seq.,  Burns'  Ann.  St  1901.  The 
testimony  of  the  president  of  relator  showed 
that  It  had  established  what  it  termed  an 
••emergency  council"  In  the  state  of  Illinois; 
that  this  council  had  about  300  members,  a 
majority  of  whom  were  members  who  had 
moved  away  from  their  home  councils;  that 
relator  employed  agents,  or,  as  they  were 
termed,  "deputies,"  some  of  whom  were  paid 
a  salary  and  others  a  commission,  to  estab- 
lish new  councils;  that  where  a  deputy  had 
gotten  a  number  of  persons  together,  and 
some  of  them  failed  to  be  Initiated,  while 
others  desired  to,  and  there  was  reason  to 
believe  that  at  some  time  a  council  might  be 
organized  at  that  place,  the  association  re- 
garded It  for  the  good  of  the  order  to  receive 
the  latter,  and  to  enroll  them  in  some  estab- 
lished council,  either  one  near  by  or  In  the 
emergency  council  referred  to;  that  In  that 
event  the  deputy  would  give  the  applicant 
the  unwritten  work,  including  the  signs,  pass- 
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words,  etc.  When  asked  whether  this  would 
be  done  in  a  corn  field  or  barn,  the  witness 
answered:  "Any  place  that  was  secret" 
So  far  as  indicated  by  its  by-laws,  it  would 
seem  that  the  beneficial,  or,  perhaps,  it  might 
be  termed  the  Insurance,  feature  of  relator's 
organization,  Is  the  leading  one.  The  witness 
referred  to  testified  that  a  deputy  who  was 
working  on  a  salary  was  expected  to  do  a 
certain  amount  of  business,  or  his  services 
would  be  discontinued. 

By  section  5050a,  supra,  it  Is  required  that 
fraternal,  beneficiary  associations  "shall  have 
a  lodge  system,  with  ritualistic  form  of 
work."  "Such  associations,"  the  section  de- 
clares, "Bhall  be  governed  by  this  act,  and 
shall  be  exempt  from  the  provisions  of  the 
insurance  laws  of  this  state."  Section  5050b 
authorizes  associations  incorporated  in  an* 
other  state,  falling  within  the  description 
set  forth  In  the  prior  section,  which  were  do- 
ing business  in  the  state  at  the  time  of  the 
enactment  of  the  statute,  to  continue  such 
business,  provided  that  they  comply  with  the 
provisions  of  the  act  concerning  the  making 
of  annual  reports  to  the  Auditor  of  State 
and  designate  him  as  a  person  upon  whom 
process  may  be  served.  By  sections  5050d 
and  5050f,  which  apply  to  associations  of  the 
character  of  relator,  provision  is  made  for 
the  licensing  of  such  associations  to  do  busi- 
ness in  this  state  from  year  to  year.  Sec- 
tion 5050k,  which  follows  sections  making 
provision  for  the  incorporation  of  fraternal, 
beneficiary  associations  in  this  state,  pro- 
vides: "Such  associations  shall  not  employ 
paid  agents  In  soliciting  or  procuring  mem- 
bers except  in  the  organization  or  building 
up  of  subordinate  bodies  or  granting  mem- 
bers inducements  to  procure  new  members." 
It  appears  from  the  evidence  offered  by 
relator  that  there  is  a  like  provision  in  the 
act  under  which  relator  Is  incorporated.  It 
Is  quite  clear  to  us  that  relator  has  been 
guilty  of  a  violation  of  both  the  letter  and 
the  spirit  of  section  5050a,  supra,  which  re- 
quires that  such  associations  shall .  have  a 
lodge  system,  with  ritualistic  form  of  work. 
It  is  unnecessary  for  the  purposes  of  this 
case  to  attempt  a  differentiation  of  ordinary 
insurance  and  the  benefits  granted  by  frater- 
nal organizations.  It  suffices  now  to  state 
that  it  was  evidently  the  legislative  con- 
templation that  the  spirit  of  fraternity  among 
.  the  members  of  such  associations  afforded 
such  a  check  in  the  administration  of  their 
beneficiary  funds  as  to  warrant  the  estab- 
lishment of  such  associations  without  sur- 
rounding them  with  all  of  the  safeguards 
which  have  been  thrown  about  the  business 
of  insurance,  in  which  the  parties  deal  at 
arm's  length.  In  other  words,  the  provision 
of  the  statute  concerning  the  maintenance  of 
the  lodge  system  with  ritualistic  form  of 
work  is  a  condition  of  the  grant  of  power, 
and  Is  one  which  such  an  association  is  not 
at  liberty  to  disobey.  Upon  this  point,  we 
are  of  opinion  that  the  provision  of  the  stat- 
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ute  should  be  rigidly  adhered  to,  for  in  mat- 
ter of  substance  it  is  the  fraternal  feature 
of  these  associations  which  constitutes  one 
of  the  leading  distinctions  between  them 
and  mutual  insurance  companies.  The  course 
pursued  by  relator  would  In  some  degree 
tend  to  break  down  an  intended  legislative 
check  upon  the  safeguarding  of  its  funds, 
and,  If  winked  at,  would  afford  a  constant 
temptation  to  associations  of  like  character 
to  honor  the  statute  in  the  breach  rather 
than  in  its  observance. 

It  also  appears  to  us  that  in  another  par- 
ticular relator  is  calling  on  the  court  to  admit 
it  to  do  business  In  contravention  of  the 
domestic  policy  of  this  state,  and  also,  If  we 
may  regard  the  evidence  offered  by  Its  coun- 
sel, In  contravention  of  Its  own  charter  re- 
strictions. We  refer  to  the  employment  of 
agents  who,  as  stated  above,  are  permitted 
to  enroll  members  who  have  no  substantial 
relation  to  the  association  as  a  fraternity. 
Whether  associations  of 'this  character,  which 
are  organized  under  the  law  of  another  state, 
but  which  were  doing  business  here  when  the 
statute  was  passed,  are  to  be  regarded  as 
foreign  corporations,  or,  by  virtue  of  the 
statute,  as  domestic  corporations  quoad  hoc, 
yet  the  legislative  comity  which  the  statute 
expresses  In  authorizing  them  to  do  business 
In  this  state  is  not  without  restriction,  and 
should  be  limited  by  construction,  so  that  an 
association  may  not,  by  the  taking  up  of  a 
local  habitation,  pursue  a  course  which  would 
at  once  be  to  do  what  Is  prohibited  to  local 
associations  of  like  character  and  to  violate 
the  law  of  Its  own  existence.  In  discussing 
the  doctrine  of  comity,  as  applied  to  foreign 
corporations,  Judge  Thompson  says:  "With- 
out attempting  to  enumerate  in  a  single  sec- 
tion all  the  cases  to  which  this  comity  does 
not  extend,  it  may  be  observed,  in  the  first 
place,  that  It  does  not  extend  so  far  as  to 
concede  to  foreign  corporations  the  powers 
which  their  own  charters  do  not  permit 
them  to  exercise,  nor  so  far  as  to  permit  a 
foreign  corporation  to  exercise  powers  with- 
in the  state  which  a  domestic  corporation  of 
the  same  kind  is  not  permitted  to  exercise 
under  the  Constitution,  laws,  or  policy  of  the 
state."  19  Cyc  1224.  And  see  Nathan  v. 
Lee,  152  Ind.  232,  52  N.  E.  067,  43  L.  R.  A. 
820.  The  course  pursued  by  relator  is  es- 
pecially pernicious  in  its  tendency,  since  the 
partial  abandonment  of  the  lodge  feature  and 
the  employment  of  paid  agents  are  brought 
Into  conjunction,  thus  putting  agents  under 
the  temptation  to  solicit  individuals  nominal- 
ly to  join  the  association  on  account  of  the 
death  benefits  paid  by  It,  Instead  of  .devoting 
their  efforts  to  the  building  up  of  a  system 
of  lodges. 

Counsel  for  appellant  contend  that,  as 
relator  had  made  Its  report  according  to 
law,  it  was  the  duty  of  the  Auditor  of  State 
to  issue  a  license;  that  he  had  no  power  to 
enter  into  an  inquiry  as  to  the  manner  in 
which  relator  had  done  business.    This  ap- 
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pears  to  as  to  be  a  moot  question,  In  view  of 
the  fact  that  relator  is  seeking  by  mandate 
to  enforce  the  granting  of  a  license.  The 
writ  will  not  Issue  to  promote  a  wrong,  or 
to  compel  a  compliance  with  the  strict  letter 
of  the  statute  in  disregard  of  its  spirit 
Western  Union  Tel.  Co.  v.  State  ex  rel.,  165 
Ind.  492,  76  N.  E.  100,  8  L  R.  A.  (N.  S.)  153; 
Funk  v.  State  ex  rel.,  166  Ind.  455,  77  N. 
E.  854;  People  ex  rel.  v.  Board,  137  N.  T. 
201,  33  N.  B.  145.  As  was  said  in  the  case 
Inst  cited:  "The  relator  must  come  into 
court  with  clean  hands."  When  relator  has 
purged  Itself  of  that  which  is  objectionable 
in  its  manner  of  doing  business,  it  will  be 
time  enough  to  seek  the  aid  of  the  courts. 
Judgment  affirmed. 


<170  Ind.  144) 

STATE  ex  rel.  WALKER  t.  WAGNER  (No. 

21,041.)* 
< 

(Supreme  Court  of  Indiana.   Not.  6,  1907.) 

L  Municipal  Corporation — Crrr  CouNCHi — 

Vacancies— Mode  or  Filing. 

As  Burns*  Ann.  St.  Supp.  1905,  i  3469, 
conferring  on  the  council  of  cites  of  the  fifth 
class  power  to  fill  vacancies  in  that  body,  does 
not,  in  terms,  prescribe  the  manner  by  which 
such  right  shall  be  exercised,  vacancies  may  be 
filled  by  ballot,  viva  voce  vote,  or  by  the  adop- 
tion of  a  motion  or  resolution  declaring  that  the 
person  therein  named  be  appointed. 
2.  Same  —  Appointment  to  Office  —  Natube 

of  Act. 

Though  the  appointment  to  office  in  a  mu- 
nicipal corporation  is  an  executive  act,  power 
to  appoint  need  not  be  vested  in  the  executive 
officer  of  the  city,  but  may  be  vested  in  the  city 
council. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  305.] 

8.  Same  — Appointment   bt   Resolution  — 
Matob— Veto  Poweb. 

Burns*  Ann.  St.  Supp.  1905,  I  3476,  re- 
lating to  cities  of  the  fifth  class,  provides  that 
no  ordinance,  order,  or  resolution  of  the  council 
•hall  become  a  law  or  operative  until  approved 
in  writing  by  the  mayor  or  passed  over  his 
veto,  that,  if  he  approve  the  ordinance,  order, 
or  resolution,  he  shall  sign  it,  and  it  shall 
thereupon  become  a  law,  and  in  all  cases  of  non- 
approval  the  ordinance,  order,  or  resolution 
shall  not  become  a  law  unless  it  shall  be  passed 
again  by  a  two-thirds  vote  of  the  council  mem- 
bers elect.  Held,  that  the  resolution  referred 
to  in  such  section  is  one  which,  on  being  passed 
and  approved  by  the  mayor,  or  passed  over  his 
veto,  will  become  a  "law,"  and  that  the  section 
does  not  confer  on  the  mayor  power  to  veto  a 
resolution  appointing  relator  to  fill  a  vacancy 
in  the  city  council. 

Appeal  from  Circuit  Court,  Shelby  County  • 
William  Sparks,  Judge. 

Information,  in  the  nature  of  quo  war- 
ranto, on  the  relation  of  Harry  H.  Walker, 
against  William  H.  Wagner.  From  a  judg- 
ment for  defendant,  relator  appeals.  Re- 
versed and  remanded,  with  instructions. 

John  F.  Walker,  Drsus  E  Tindall,  K.  M. 
Hord,  and  Ed.  E.  Adams,  for  appellant  A. 
E.  Lisher  and  Carter  &  Morrison,  for  ap- 
pellee. 

*  Rehearing  denied. 


MONKS,  J.  The  relator  filed  an  informa- 
tion in  the  nature  of  a  quo  warranto  for  the 
purpose  of  ousting  appellee  from  the  office 
of  councilman  from  the  Fourth  Ward  of  the 
city  of  Sbelbyvllle  and  obtaining  possession 
thereof  himself.  A  demurrer  for  want  of 
facts  was  sustained  to  the  information,  and, 
relator  refusing  to  amend,  final  judgment  was 
rendered  in  favor  of  the  appellee. 

The  action  of  the  court  In  sustaining  said 
demurrer  is  called  In  question  by  the  as- 
signment of  errors.  It  appears  from  the  In- 
formation, among  other  things,  that  under 
the  provisions  of  section  45  of  the  act  of 
1905  (Acts  1905,  p.  242,  c.  129),  being  section 
3469,  Burns'  Ann.  St  Supp.  1905,  the  com- 
mon council  of  the  city  of  Shelbyvllle,  a  city 
of  the  fifth  class,  adopted  a  resolution  ap- 
pointing the  relator  a  councilman  from  the 
Fourth  Ward  of  said  city  to  fill  a  vacancy  in 
that  office  caused  by  the  resignation  of  the 
councilman  from  that  ward.  The  mayor  of 
said  city,  assuming  that  he  had  the  power 
to  veto  the  resolution  by  the  adoption  of 
which  said  appointment  was  made,  vetoed  the 
same,  and  the  common  council  of  said  city  at 
Its  next  meeting  adopted  a  resolution  appoint- 
ing appellee  to  fill  said  vacancy.  Appellee 
by  virtue  of  said  appointment  took  possession 
of  and  entered  upon  the  discharge  of  the 
duties  of  said  office.  Section  45  of  the  act 
of  1905  (Acts  1905,  p.  242,  c  129),  being  sec- 
tion 3469,  Burns'  Ann.  St  Supp.  1905,  con- 
ferred upon  the  common  council  of  said  city 
the  power  to  fill  said  vacancy.  If  the  mayor 
of  said  city  had  the  power  to  veto  the  re- 
lator's appointment  to  said  office,  the  demur- 
rer to  the  information  was  properly  sustained 
and  the  judgment  must  be  affirmed,  but,  If 
he  did  not  have  that  power,  the  judgment 
must  be  reversed. 

The  veto  power  Is  conferred  upon  the  may- 
or by  section  52  of  the  act  of  1905  (Acts  1905, 
pp.  245,  246,  c.  129),  being  section  3476, 
Burns'  Ann.  St  Supp.  1905,  which  provides 
that  "no  ordinance,  order  or  resolution  of 
the  council  shall  become  law,  or  operative 
until  it  bad  been  signed  by  the  presiding 
officer  thereof,  and  approved  In  writing  by 
the  mayor,  or  passed  over  his  veto  as  herein- 
after provided.  •  •  *  Every  ordinance, 
order  or  resolution  of  the  common  council 
shall,  immediately  upon  its  passage,  enroll- 
ment, attestation  and  signature  by  the  clerk 
and  presiding  officer,  be  presented  by  the  city 
clerk  to  the  mayor,  and  a  record  of  the 
time  of  such  presentation  made  by  the  clerk. 
If  the  mayor  approve  such  ordinance,  order  or 
resolution,  he  shall  enter  his  approval  there- 
on and  sign  the  same,  and  the  ordinance, 
order  or  resolution  shall  become  a  law.  If 
he  do  not  approve  the  ordinance,  order  or 
resolution  he  shall  return  it  to  the  clerk, 
with  his  objection  in  writing,  within  ten  days 
after  receiving  It  and  the  clerk  shall  present 
the  same  to  the  common  council  at  its  next 
meeting,  •  •  •  and  in  all  cases  of  disap- 
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proval  by  the  mayor  such  ordinance,  order 
or  resolution  shall  not  become  a  law,  unless 
at  its  next  regular  or  special  meeting  after 
the  time  named  for  the  mayor's  action,  the 
council  shall  again  pass  the  same — by  a  two- 
thirds  vote  of  all  the  members-elect."  As  the 
law  does  not  In  terms  prescribe  the  method 
or  manner  by  which  the  common  council  shall 
fill  a  vacancy  in  the  office  of  councilman,  the 
method  or  manner  of  the  appointment  is  not 
material,  but  the  same  may  be  made  by  ballot 
or  viva  voce  vote,  or  by  the  adoption  of  a 
motion  or  resolution  declaring  the  person 
therein  named  be  appointed  to  fill  the  vacan- 
cy. State  ex  rel.  Morris  v.  McFarland,  149 
Ind.  266,  270,  49  N.  E.  5,  39  L.  R.  A.  282,  and 
cases  cited;  2  Abbott's  Municipal  Corpora- 
tions, §  510.  Appellee  concedes  that  if  the 
council  had  elected  the  relator  by  any  one 
of  the  methods  mentioned,  except  by  resolu- 
tion, the  mayor  would  have  had  no  power  to 
approve  or  disapprove  its  action,  but  that 
having  chosen  the  relator  by  resolution,  and 
the  mayor  having  vetoed  the  same,  the  re- 
lator was  not  elected  because  the  resolution 
was  not  passed  over  his  veto  by  "a  two-thirds 
vote  of  all  the  councllmen-elect" — citing 
People  ex  rel.  Ennis  v.  Scbroeder,  76  N.  T. 
160;  Kindermann  v.  West  Bay  City,  117 
Mich.  516,  76  N.  W.  10.  It  will  be  observed 
that  section  52  (3476),  supra,  which  confers 
the  veto  power  upon  the  mayor,  provides 
that  "no  ordinance,  order  or  resolution  of 
the  common  council  shall  become  a  law  or 
operative  until  •  •  •  approved  in  writing 
by  the  mayor  or  passed  over  his  veto.  *  *  * 
If  the  mayor  approve  such  ordinance,  order 
or  resolution  he  shall  enter  his  approval 
thereon  and  sign  the  same,  and  the  ordinance, 
order  or  resolution  shall  become  a  law, 
*  *  *  and  In  all  cases  of  disapproval  by 
the  mayor  such  ordinance,  order  or  resolution 
shall  not  become  a  law,  unless  •  •  •  the 
council  shall  again  pass  the  same  by  a  two- 
thirds  vote  by  all  the  members-elect"  It  Is 
evident,  we  think,  from  the  language  used, 
that  the  Legislature  Intended  to  confer  upon 
the  mayor  the  power  to  veto,  not  appoint- 
ments to  office,  but  such  acts  of  the  common 
council  as  usually,  in  such  bodies,  take  the 
form  of  resolution,  order,  or  ordinance. 
While  the  appointment  to  office  is  not  a  leg- 
islative function,  yet  the  power  to  name  the 
persons  or  body  who  shall  make  the  appoint- 
ment is  legislative.  City  of  Terre  Haute  v. 
Evansville,  etc.,  R.  R.  Co.,  149  Ind.  174,  183, 
184,  46  N.  E.  77,  37  L.  R  A.  189,  and  cases 
cited.  Ordinarily  an  appointment  to  public 
office  is  in  its  nature  an  executive  act.  2 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  475,  and 
note  4;  State  v.  Barbour,  53  Conn.  76,  22 
Atl.  686,  55  Am.  Rep.  65,  68.  and  cases  cited ; 
State  ex  rel.  Hovey  v.  Noble,  118  Ind.  350, 
361,  362,  21  N.  E.  244,  4  L.  R  A.  101.  10  Am. 
St  Rep.  143;  State  v.  Hyde,  121  Ind.  20,  30- 
34,  22  N.  E.  644,  and  cases  cited.  Although 
the  appointment  to  office  is  in  its  nature  an 
executive  act  it  does  not  follow  that  the 


power  to  make  appointments  to  city  and  town 
offices  must  be  vested  In  the  executive  of- 
ficer of  such  municipal  corporation.  The  pro- 
visions of  the  state  Constitution  In  regard  to 
the.  distribution  of  power  do  not  apply  to 
municipal  governments  and  officers.  Balti- 
more &  Ohio  R.  R.  Co.  v.  Town  of  Whiting, 
161  Ind.  228,  233-238,  68  N.  E.  266. 

It  will  be  found  from  an  examination  of 
the  authorities  cited  in  this  opinion  that  it 
.has  been  uniformly  held  that  the  Legisla- 
ture may  vest  the  power  of  appointment  to 
office  in  the  department  of  the  government  of 
cities  or  town  which  is  authorized  to  exer- 
cise legislative  power,  as  the  authority  grant- 
ed to  the  common  council  to  fill  vacancies 
in  the  office  of  councilman  is  In  its  nature 
executive,  and  the  mayor's  power  to  veto 
does  not  apply  to  such  appointments.  Halght 
v.  Love,  39  N.  J.  Law,  19,  21,  and  cases 
oited ;  Erwln  v.  Mayor  of  Jersey  City,  60  N. 
J.  Law,  141,  145-147,  37  Atl.  132,  64  Am.  St. 
Rep.  584,  587-589;  State  ex  rel.  McDermott 
v.  Miller,  45  N.  J.  Law,  251,  255-256;  Matter 
of  North  v.  Cary,  4  Thomp.  &  C.  (N.  Y.)  357, 
362-363 ;  Achley'B  Case,  4  Abb.  Prac.  (N.  Y.) 
35;  Rich  v.  McLauren,  etc.,  et  al.,  83  Miss. 
95,  35  South.  337;  State  ex  rel.  Sullivan  v. 
Longdon,  68  Conn.  519,  521-522,  37  Atl.  383. 
As  was  said  in  Haight  v.  Love,  39  N.  J.  Law, 
20:  "The  justice  of  this  conclusion  is  seen 
also  In  considering  the  Inaptitude  of  the 
word  'resolution'  to  signify  the  election  of 
an  officer.  While,  indeed,  an  officer  may  be 
chosen  by  resolution,  such  a  mode  is  rarely 
adopted.  Usually  a  vote  by  ballot  or  viva 
voce  indicates  the  choice.  And,  though  it 
is  quite  clear  that  the  Legislature  did  not 
Intend  to  make  the  mayor's  power  dependent 
on  the  form  in  which  the  boards  acted  (State 
et  al.  v.  City  of  Dover,  61  N.  J.  Law,  404, 
39  Atl.  675,  and  cases  cited),  It  is  almost 
equally  sure  that  they  did  not  mean  to  ex- 
tend his  power  beyond  such  action  as  usually, 
in  organized  assemblies,  takes  the  form  of 
resolution  or  ordinance."  In  Erwin  v.  Mayor 
of  Jersey  City,  supra,  the  mayor  of  the  city 
was  given  authority  to  veto  the  "acts"  of  amy 
board  of  the  city,  and  it  was  required  that 
copies  of  all  resolutions  and  "other  matters" 
shall  be  furnished  the  mayor  for  considera- 
tion, and  the  board  was  empowered  to  pass 
any  vetoed  "resolution  or  other  matter"  over 
the  mayor's  objections  by  a  two-thirds  vote. 
It  was  insisted  in  that  case  that  a  resolution 
appointing  to  office  was  subject  to  the  may- 
or's veto.  The  court  says :  "If  a  literal  con- 
struction be  given  to  the  provisions  of  the 
section  thus  appealed  to,  It  is  obvious  that 
the  business  of  any  inunicial  board  will  not 
only  be  hampered  and  delayed,  but  practical- 
ly be  rendered  impossible  to  be  performed. 
Resolution  to  approve  minutes,  to  lay  on  the 
table,  to  postpone,  to  adjourn,  and  number- 
less others,  are  resolutions  expressing  acts  of 
such  board.  If  all  such  acts  are  to  be  pre- 
sented to  the  mayor,  and  only  to  be  effective 
upon  bis  approval  or  their  passage  over  his 
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veto,  the  business  of  the  board  could  not  be 
done.  It  Is  so  Incredible  that  the  legislative 
Intent  was  to  produce  such  a  result  tbat  a 
restricted  construction  of  these  provisions, 
consistent  with  their  practical  operation, 
should  be  adopted  if  possible.  A  question 
identical  with  that  thus  presented  was  con- 
sidered by  the  Supreme  Court  In  Haight  v. 
Love,  89  N.  J.  Law,  14.  By  the  provision 
of  a  section  of  a  former  charter  of  Jersey 
City,  the  mayor  was  given  power  to  veto  the, 
'action'  of  any  municipal  board,  and  all  ordi- 
nances and  resolutions  were  required  to  be 
sent  to  him  for  consideration.  If  any  were 
vetoed,  it  was  provided  that  tbe  action  re- 
solved upon  or  ordained  should  be  void,  un- 
less such  board  should  sustain  It  by  a  two- 
thirds  vote  at  its  next  regular  meeting.  The 
point  presented  in  the  case  was  whether 
the  appointment,  by  the  board  of  finance,  of 
a  city  collector  was  required  to  be  presented 
to  the  mayor  for  his  approval.  The  opinion 
of  tbe  court  as  delivered  by  Mr.  Justice 
Dixon,  who  justly  pointed  out  the  Impractica- 
bility of  a  literal  construction  of  those  provi- 
sions, and  who  concluded  that  the  actions 
which  the  mayor  might  approve  or  veto  must 
belong  to  the  class  of  acts  usually  performed 
by  such  bodies  by  resolutions  or  ordinances, 
viz.,  acts  of  a  legislative  character.  As  ap- 
pointments to  office  were  not  of  that  char- 
acter and  were  not  usually  made  by  resolu- 
tion, but  rather  by  ballot  or  viva  voce,  the 
legislation  then  under  consideration  was 
construed  as  Inapplicable  to  acts  of  such 
boards  appointing  to  office,  and  it  was  held 
that  such  acts  did  not  require  the  approval 
of  tbe  mayor.  With  the  views  expressed  in 
that  case  I  am  in  entire  accord,  and  I  -think 
them  applicable  to  tbe  statutory  provisions 
now  under  consideration.  The  absurd  result 
of  a  literal  construction  of  those  provisions 
tends  to  induce  the  belief  tbat  such  construc- 
tion was  not  within  tbe  legislative  Intent, 
and  the  fact  tbat  it  Is  required  that  the  may- 
or Is  to  be  informed  of  'resolutions  and  other 
matters'  for  consideration  in  respect  to  his 
approval  or  veto,  justifies  the  conclusion  that 
the  'acts'  which  are  thus  to  be  submitted  to 
him  for  approval  are  only  such  as  are  usu- 
ally performed  by  such  bodies  by  resolution 
or  other  similar  evidences  of  action.  'Other 
matters'  Is  a  phrase  not  very  aptly  chosen, 
but,  in  my  judgment,  it  can  only  mean  mat- 
ters of  a  similar  character  to  resolutions, 
of  which  I  know  none  but  ordinances.  The 
result  is  that  the  power  to  appoint  a  corpora- 
tion attorney,  if  only  apparent,  was  conferred 
upon  the  board  of  finance,  and  their  appoint- 
ment did  not  require  the  mayor's  approval." 

In  Matter  of  North  v.  Carey,  supra,  the 
court  says:  **I  conclude  that  the  appoint- 
ment of  North  was  not  affected  by  the  veto 
of  the  mayor.  The  veto  power  is  conferred 
upon  the  mayor  by  section  1,  tit  4,  of  the 
charter  (Laws  1868,  p.  2332,  c.  912),  and  the 
provision  upon  that  subject  is  as  follows: 
'He  shall  have  the  power  to  veto  any  resolu- 


tion or  ordinance  of  the  common  council' 
It  is  not  pretended  but  that  North  received 
the  number  of  votes  of  the  members  of  the 
common  council  required  for  his  appoint- 
ment The  proceeding  at  which  the  veto 
was  aimed  was  an  appointment  to  office, 
and  not  a  resolution  or  ordinance  adopted 
in  the  transaction  of  the  ordinary  business 
of  the  common  council.  This  distinction  can 
be  more  readily  conceived  than  accurately 
described.  When  we  speak  of  an  appoint- 
ment to  office,  a  very  different  Idea  is  con- 
veyed to  the  mind  than  when  tbe  mere  adop- 
tion of  a  resolution  or  ordinance  by  a  public 
body  Is  spoken  of.  It  is  proper  for  us  to 
inquire  again  what  was  the  intention  of  the 
Legislature  In  this  particular.  Was  it  the 
design  to  confer  upon  the  mayor  such  con- 
trol over  appointments  to  office  made  by 
the  common  council  as  would  necessarily 
follow  if  the  veto  power  was  possessed  by 
the  mayor  to  the  extent  claimed  by  him?  If 
he  possesses  the  power  to  the  extent  claimed, 
then  the  mayor  may  by  veto  necessitate  a 
vote  of  two-thirds  of  all  the  members  of  the 
common  council  to  make  a  valid  appointment 
to  office.  Section  1  of  title  4  of  the  char- 
ter, after  conferring  the  veto  power  upon 
the  mayor,  proceeds  as  follows:  The  com- 
mon council  may  at  their  next  regular  meet- 
ing proceed  to  reconsider  the  same;  If  two- 
thirds  of  all  tbe  members  elected  then  agree 
to  pass  tbe  same,  It  shall  take  effect  as  a 
law.'  The  language  thus  employed  seems 
Inappropriate,  when  applied  to  an  appoint- 
ment to  office,  but  quite  proper  when  ap- 
plied to  an  ordinary  resolution  or  ordi- 
nance. But  aside  from  the  technical  lan- 
guage employed,  it  seems  quite  clear  from 
the  charter  and  the  nature  of  the  proceed- 
ing that  no  such  power  was  intended  to  be 
conferred  upon  the  mayor.  The  result  would 
be,  possibly  and  even  probably,  to  deprive 
a  party  of  an  office,  by  such  Indirect  means, 
by  requiring  a  two-thirds  vote  to  overcome 
the  veto  of  the  mayor,  when  only  a  majority 
vote  would  make  the  appointment  in  the 
first  instance.  The  adjudications  to  which 
we  have  referred  Justify  a  construction  which 
seems  in  accordance  with  the  Intention  of 
the  lawmakers  in  framing  the  charter."  In 
Achley's  Case,  supra,  It  was  claimed  on 
the  argument  that  notwithstanding  the  ap- 
pointment was  given  exclusively  to  the  com- 
mon council,  and  that  tbe  mayor  was  not 
a  member  thereof,  yet  the  action  of  the 
common  council  was  subject  to  his  approval 
or  rejection,  as  the  two  boards  had  communi- 
cated to  each  other  their  action  upon  this 
subject  in  the  form  of  a  resolution,  and  as 
section  12  of  the  charter  of  1830  requires 
that  any  act  ordinance,  or  resolution  which 
shall  have  passed  the  two  boards  of  the 
common  council,  before  it  shall  take  effect 
shall  be  presented  to  the  mayor  for  his 
approval.  If  he  approve,  he  shall  sign  It 
If  he  disapprove,  he  shall  return  it  within 
10  days,  to  the  board  in  which  it  originated, 
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with  Mb  objections.  The  court  says:  "It 
Is  apparent  from  these  provisions  of  the  char* 
ter  that  the  action  of  the  mayor  is  confined 
to  such  matters  as  shall  have  passed  both 
boards,  and  which,  with  or  without  his  sanc- 
tion, would  'take  effect  as  an  act  or  law  of 
the  corporation.'  We  have  seen  that  he 
law  conferring  power  of  appointment  of 
commissioners  of  deeds  devolved  its  exercise 
upon  the  common  council,  and  not  upon  the 
corporation  of  the  city.  The  act  or  resolu- 
tion of  appointment  became  an  act  of  the 
common  council,  and  not  an  act  or  resolution 
of  the  corporation,  and  it  Is  only  in  reference 
to  the  latter  that  the  co-operation  of  the 
mayor  Is  invoked.  The  mayor,  as  the  execu- 
tive of  the  corporation,  Its  chief  officer,  has 
properly  confided  to  him  a  supervision  of 
any  act,  ordinance,  or  resolution  which  Is  to 
take  effect  as  an  act  or  law  of  the  corpora- 
tion; but  it  does  not  follow  from  this  that 
such  supervision  or  control  exists  as  to  exec- 
utive duties  devolved  by  law  upon  the  com- 
mon council.  It  was  conceded  in  the  argu- 
ment that  if  the  common  council  had  met  in 
a  joint  meeting  of  the  two  boards,  and  made 
these  appointments,  the  mayor  would  have, 
had  no  authority  or  right  to  have  interfered. 
I  cannot  see  that  the  form  of  communication 
which  the  two  boards  have  adopted  to  com- 
municate to  each  other  their  determination 
In  reference  to  these  appointments  changes 
or  affects,  in  the  least,  the  powers  or  rights 
of  any  of  the  departments  of  the  city  gov- 
ernment. The  boards  might  have  communi- 
cated with  each  other  by  letter,  committees, 
or  messengers.  What  the  law  requires  is 
that  a  majority  of  each  should  concur  in 
an  appointment;  and,  when  such  concur- 
rence is  ascertained,  the  appointment  be- 
comes absolute,  irrevocable,  and  complete 
for  the  term  of  the  appointee.  The  boards, 
having  adopted  the  form  of  a  resolution  for 
the  purpose  of  more  easily  or  conveniently 
communicating  with  each  other,  cannot  in 
any  way  alter  or  affect  the  legality  of  their 
proceedings,  and  render  Inchoate  or  Inef- 
fectual what  would  otherwise  be  complete 
and  final." 

In  People  ex  reL  Bnnls  v.  Schroeder,  76 
N.  Y.  100,  cited  by  appellee,  the  mayor  was 
authorized  to  veto  every  ordinance  or  resolu- 
tion adopted  by  the  board  of  aldermen.  The 
board  of  aldermen  adopted  a  resolution  con- 
firming the  appointment  of  a  clerk  by  a  Jus- 
tice of  the  peace.  The  court  held  that  said 
board  could  only  express  Its  assent  to  the 
appointment  by  resolution  or  ordinance,  and 
that,  therefore,  the  same  was  subject  to  the 
mayor's  veto.  It  Is  evident  that  this  case 
la  not  in  point  here,  for  the  reason,  as  we 
have  shown,  that  in  this  state  the  appoint- 
ment of  a  councilman  may  be  made  by  other 
methods  than  by  resolution  or  ordinance. 
Kin  derm  a  im  v.  West  Bay  City,  117  Mich.  510, 
76  N.  W.  10,  cited  by  appellee  to  sustain  his 
contention,  is  not  in  point  because  the  veto 
In  that  case  was  sustained  on  the  ground 


that  it  was  aimed  at  the  resolution  to  provide 
for  the  office  and  not  at  his  election. 

It  is  clear  that  the  mere  fact  that  the 
relator  was  appointed  by  resolution.  Instead 
of  by  motion,  ballot  or  viva  voce  vote  of  the 
council,  did  not  empower  the  mayor  to 
veto  the  same. 

It  follows  that  the  court  erred  In  sustain- 
ing the  demurrer  to  the  information.  Judg- 
ment reversed,  with  Instructions  to  overrule 
the  demurrer  to  the  Information  and  for  fur- 
ther proceedings  not  Inconsistent  with  this 
opinion. 

(41  Ind.  App.  460) 

WBNDEIj  v.  CLEVELAND,  0.,  O.  &  ST.  Ib 

RY.  CO.   (No.  6,187.)! 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  8.  1907.) 
L  Tbial  —  Special  Interrogatories  and 

Findings  —  Findings  Inconsistent  with 

General  Vebdict. 

Answers  to  interrogatories  can  override  the 
general  verdict  only  when  both  cannot  stand  and 
the  antagonism  most  be  apparent  on  the  face  of 
the  record,  and  incapable  of  being  removed  by 
any  evidence  legitimately  admissible  in  the  is- 
sues; all  inferences,  intendments,  and  presump- 
tions being  indulged  in  support  of  the  general 
verdict  and  none  in  aid  of  contradictory  an- 
swers to  interrogatories. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Trial.  IS  867-860.] 

2.  Same. 

In  an  action  for  the  death  of  plaintiffs 
son,  who  was  killed  at  a  railway  crossing,  the 
finding  in  the  general  verdict  that  the  son  was 
not  guilty  of  contributory  negligence  was  not 
overcome  by  the  answers  to  special  interroga- 
tories showing  that  he  could,  had  be  looked, 
have  seen  the  approaching  train  when  he  was 
25  feet  from  the  track,  and  the  train  500  feet 
away,  it  appearing  that  he  stopped,  looked,  and 
listened  when  50  feet  from  the  track  and  saw 
and  heard  no  train ;  that  he  was  driving  a  team 
attached  to  a  wagon  with  a  hayrack  on,  so  that 
his  horses'  heads  were  several  feet  in  front  of 
him ;  that  only  three  or  four  seconds  elapsed  from 
his  first  opportunity  to  see  the  train  until  he 
was  struck,  and  that  the  approach  to  the  track 
was  very  narrow  and  steep  on  both  sides. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  If  857-800.1 

ft.  Appeal  —  Mandate  —  Statutes  —  Dis- 
cretion of  Court. 

Under  Barns'  Ann.  St  1901,  |  672,  pro- 
viding that  when  a  Judgment  is  reversed,  the 
court  shall  either  remand  the  case  with  instruc- 
tion* for  a  new  trial  or  with  particular  instruc- 
tions relative  to  the  judgment  to  be  rendered, 
and  modifications  thereof  as  the  justice  in  the 
case  requires,  the  question  of  which  method 
should  be  pursued  is  left  to  the  sound  discre- 
tion of  the  Appellate  Court 
4.  Same— Granting  New  Trial. 

In  an  action  for  the  death  of  one  killed 
at  a  railroad  crossing,  where  the  general  ver- 
dict found  that  decedent  was  not  guilty  of  con- 
tributory negligence,  the  answers  to  special  in- 
terrogatories showing  that  he  could,  had  he  look- 
ed, have  seen  the  train  when  he  was  25  feet 
from  the  track  and  the  train  500  feet  away, 
left  the  question  of  contributory  negligence  suf- 
ficiently uncertain  to  require  the  Appellate 
Court  in  the  exercise  of  its  discretion,  on  re- 
versing the  case  for  error  in  rendering  judgment 
for  defendant  on  the  answers  to  the  interroga- 
tories notwithstanding  the  general  verdict,  to 
remand  the  case  for  a  new  trial,  instead  of  di- 
recting judgment  on  the  general  verdict 
1  Rehearing  denied. 
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Appeal  from  Circuit  Court,  Shelby  Coun- 
ty; Will  M.  Sparks,  Judge. 

Action  by  John  Wendel  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company  to  recover  for  the  death  of 
plaintiff's  minor  son.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed,  and 
new  trial  ordered. 

Wilson  &  Harrison,  for  appellant  Carter 
&  Morrison,  for  appellee. 

RABB,  J.  The  appellant  sued  appellee  to 
recover  damages  for  the  death  of  his  minor 
son,  charged  in  the  complaint  to  have  been 
killed  in  a  collision  with  a  fast  train  on  ap- 
pellee's road,  brought  about  through  the  neg- 
ligence of  appellee.  It  is  charged  in  the  com- 
plaint that  the  deceased  was  traveling  along 
a  public  highway,  on  an  empty  hay  wagon 
18  feet  long,  drawn  by  two  horses;  that  the 
highway  intersected  the  appellee's  road  at  an 
acute  angle;  that  a  fence  and  cattle  guard 
on  one  side  of  the  highway,  and  a  deep  ditch 
on  the  other,  reduced  the  width  of  the  high- 
way at  and  near  the  intersection  with  the 
railroad  to  such  an  extent  that  there  was 
not  room  to  turn  a  wagon  drawn  by  two 
horses;  that  the  approach  to  the  railroad 
was  up  an  embankment  from  5  to  10  feet 
high;  that  the  deceased  was  familiar  with 
the  train  signals;  that  his  sight,  hearing, 
and  intelligence  were  good;  that  he  was  a 
skillful  and  prudent  driver;  that  for  a 
quarter  of  a  mile  before  reaching  the  cross- 
ing he  approached  the  same  in  a  slow  gait, 
constantly  looking  and  listening  for  the  ap- 
proach of  trains  on  the  railroad;  that  when 
within  50  feet  of  the  track  he  stopped  and 
looked  in  both  directions,  and  listened  for 
trains,  and,  seeing  nothing  and  hearing  noth- 
ing indicating  the  approach  of  a  train,  he 
started  to  drive  up  the  embankment  on  the 
top  of  which  was  the  railroad  track,  at  all 
times  looking  and  listening  for  a  train;  that 
at  the  same  time  appellee's  train  was  ap- 
proaching the  crossing,  coming  downgrade 
with  full  steam  shut  off,  at  the  rate  of  75 
miles  per  hour,  and  without  sounding  the 
statutory  signals;  that  on  account  of  the 
condition  of  the  weather  and  the  noise  made 
by  the  wagon,  the  deceased  was  unable  to  see 
or  hear  the  approaching  train  until  his  team 
was  on  the  crossing,  when  he  could  neither 
back  bis  team  nor  turn  around;  that  the 
team  became  frightened  at  the  train  and 
swung  around  to  the  east  on  the  crossing, 
and  deceased  was  struck  by  the  train.  A 
Jury  trial  was  had  and  genera]  verdict  re- 
turned in  favor  of  appellant,  and  with  it  an- 
swers to  certain  interrogatories  propounded 
to  the  jury.  The  court,  on  appellee's  mo- 
tion, rendered  judgment  in  its  favor  on  the 
answers  to  the  interrogatories  notwithstand- 
ing the  general  verdict,  over  the  objection 
and  exception  of  appellant  and  this  ruling 
presents  the  sole  question  arising  in  this 
case. 

The  only  facts  found  by  the  jury  that 


could  be  fairly  claimed  tend  to  antagonize 
the  general  verdict  of  the  Jury  is  their  an- 
swer to  the  somewhat  involved  and  obscure 
Interrogatory  23,  which,  In  connection  with 
the  answers  to  other  interrogatories,  it  is  as- 
serted show  that  the  dead  boy  could,  by  look- 
tog,  have  seen  the  approach  of  the  train 
when  be  was  between  24  and  25  feet  from 
the  railroad  track,  and  the  train  500  feet 
from  the  crossing.    Interrogatories  Noa.  23 
and  27,  with  their  answers,  read  as  follows: 
No.  23:    "When  the  plaintiff's  son  was  one 
foot  south  of  the  line  of  the  telegraph  poles, 
measured  from  the  south  side  of  the  poles, 
how  far  up  the  railroad  right  of  way  towards 
Indianapolis  could  he  have  seen,  had  he  tben 
looked,  the  approaching  train  that  struck 
him?   Ans.  500  ft"   No.  27:   "Was  not  the 
line  of  the  telegraph  poles  about  20  feet  from 
the  north  rail  of  defendant's  track?  Ans. 
Yes;  about  26  ft"  It  is  true  an  answer  to 
interrogatory  No.  14  shows  that  the  boy  at 
the  time  of  the  accident  had  on  a  cap  pulled 
down  over  his  ears,  but  this  fact  is  unimpor- 
tant  There  is  no  finding  that  the  cap  in 
any  manner  Interfered  with  the  boy's  hear- 
ing, and  we  are  not  to  infer  against  the  gen- 
eral verdict  that  it  did.   The  rule  is  that  all 
inferences,  intendments,  and  presumptions 
are  to  be  Indulged  in  support  of  the  general 
verdict,  and  none  in  aid  of  contradictory  an- 
swers to  Interrogatories.   Stevens  v.  City  of 
Logansport,  76  Ind.  498;  Ohio,  etc.,  Co.  v. 
Trowbridge,  126  Ind.  391,  26  N.  E.  64;  Smith 
v.  Michigan  Central,  etc.,  35  Ind.  App.  197, 
73  N.  E.  928;  Ridgeway  v.  Dearinger,  42  Ind. 
157;    McCal lister  v.  Mount  73  Ind.  559; 
Pittsburg,  etc.,  Co.  v.  Martin,  82  Ind.  476. 
The  answers  to  Interrogatories  can  override 
the  general  verdict  only  when  they  both  can- 
not stand,  and  the  antagonism  must  be  appar- 
ent on  the  face  of  the  record,  and  Incapable 
of  being  removed  by  any  evidence  legitimate- 
ly admissible  within  the  issues.   Does  the 
fact  that  the  deceased  could,  had  he  looked, 
have  seen  the  approaching  train  that  struck 
and  killed  him  when  he  was  25  feet  from  the 
railroad,  and  the  train  500  feet  away,  so 
antagonize  the  general  verdict? 

Appellee  has  cited  a  long  list  of  cases  in 
supiK>rt  of  the  judgment  below,  but  one  of 
which  seems  to  have  involved  any  question 
arising  on  a  judgment  on  the  answers  to  in- 
terrogatories. In  the  case  of  Chicago,  etc., 
Co.  v.  Reed,  29  Ind.  App.  98,  63  N.  E.  878,  the 
answers  to  interrogatories  found  that  the 
plaintiff,  driving  a  gentle  horse  on  a  clear 
day,  could  have  seen  the  train  that  struck 
her  bad  she  looked  when  she  was  50  feet 
from  the  track.  In  all  the  other  cases  cited 
the  question  arose  either  on  a  special  verdict 
on  the  evidence,  or  on  instructions  given  or 
refused  by  the  court  In  favor  of  the  gen- 
eral verdict,  the  court  must  presume  in  this 
case  that  the  deceased  could,  by  looking  and 
listening,  neither  hear  nor  see  the  train  that 
killed  him  until  he  was  within  25  feet  of  the 
track;  that  he  stopped  his  team  when  50  feet 
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i  the  track,  and  looked  and  listened  for 
lpproaching  train,  and  heard  and  saw 
i;  that  he  kept  looking  and  listening  for 
oaching  trains  as  he  drew  near  the  track, 
hay  wagon  was  18  feet  long.  How  far 
dvanee  of  the  front  of  the  wagon  his 
es'  heads  would  be  is  not  shown;  but  it 
lir  to  presume  that  they  were  10  or  12 
from  the  front  end  of  the  wagon.  The 
may  have  found  that  the  boy  was  seated 
the  rear  end  of  the  wagon,  and  20  feet 
i  his  horses'  heads,  so  that  when  he 
bed  a  point  where  he  could,  had  he  look- 
have  seen  the  approaching  train,  the 
es  would  have  almost  reached  the  track, 
the  jury  may  have  found  that  the  boy 
not  see  the  train  the  Instant  he  reached 
point  where  it  would  have  been  visible, 
he  looked.  It  was  his  duty  to  look 
ways,  and  he  could  not  look  both  ways 
le  same  time.  He  may  first  have  turned 
ittention  in  the  opposite  direction,  and  he 
Id  not  be  guilty  of  negligence  If  his  gaze 
diverted  for  a  few  seconds  in  the  oppo- 
dlrectlon  from  which  the  train  was  ap- 
ehing.  If  such  was  the  case,  his  team 
Id  have  been  on  the  track  before  he  saw 
approaching  train  that  struck  him.  And 
ay  be  that  the  jury  found,  and  the  evl- 
e  showed,  that  In  that  condition  he  was 
»le  to  control  his  horses.  It  may  have 
a  red  under  the  circumstances  as  the 
found  them  to  exist  that  it  was  the 
a  and  most  prudent  course  the  boy 
1  have  taken  to  undertake  to  drive  his 
i  over  the  track,  rather  than  back  out 
ay  have  been  the  only  thing  the  unfor- 
te  lad  could  do.  His  situation  was  very 
rent  from  that  of  a  pedestrian,  or  one 
had  absolute  dominion  over  the  motive 
;r  drawing  him.  Here  he  had  a  team  of 
es  hitched  to  an  unwieldy  wagon,  to 
with,  surprised  In  a  place  of  danger  by 
apidly  moving  train,  and  of  whose  speed 
ras  not  aware.  If  the  train  had  been 
»llng  at  the  ordinary  rate  of  a  passenger 
,  he  could  have  safely  crossed.  Under 
'acts  Inferable  from  the  general  verdict, 
those  returned  In  answers  to  interroga- 
s",  but  three  or  four  seconds  elapsed 
i  the  boy's  first  knowledge  of  the  train, 
rst  opportunity  to  know  of  Its  presence, 
he  was  struck  on  the  crossing.  When 
topped  50  feet  from  the  crossing,  and 
2d  and  listened  for  the  approaching 
i,  and  heard  and  saw  none,  he  had  a 
:  to  assume  that  none  was  near,  and  It 
not  negligence  on  his  part  to  proceed  to 
»  upon  the  crossing  without  again  stop- 
to  look  and  listen.  Nor  would  It  be 
gence  on  his  part  to  fall  to  see  the  ap- 
?hing  train  the  very  Instant  he  reached 
point  where  he  might  have  observed  It 
he  been  looking  In  the  direction  from 
h  It  Was  approaching.  The  facts  found 
he  answers  to  Interrogatories  are  not 
;ient  to  charge  him  with  contributory 
gence,  and  the  court  erred  In  sustaining 
*  Rehearing  denied.  Tran 


appellee's  motion  for  a  judgment  in  Its  favor 
on  the  answers,  and  for  this  error  the  judg- 
ment must  be  reversed. 

A  question  arises  as  to  the  proper  mandate 
to  be  given  the  court  below  upon  the  reversal 
of  the  judgment  in  this  court  It  is  insisted 
by  appellant  that  this  court  should  direct  the 
court  below  to  render  judgment  on  the  gen- 
eral  verdict  In  his  favor,  while  the  appellee 
contends  that  the  mandate  should  require 
the  granting  of  a  new  trial.  The  statute 
prescribes  the  duty  of  the  Appellate  Court 
upon  reversal.  When  the  judgment  is  re- 
versed, in  whole  or  In  part  the  Supreme 
Court  (or  Appellate  Court)  shall  remand  the 
cause  to  the  court  below,  with  Instructions 
for  a  new  trial,  where  the  justice  of  the  case 
requires  it  but,  if  no  new  trial  is  required, 
with  particular  instructions  relative  to  the 
judgment  to  be  rendered  and  modifications 
thereof.  Section  672,  Burns'  Ann.  St  1901. 
From  the  very  nature  of  things,  each  appeal 
must  be  disposed  of  on  its  own  particular 
facts.  If  the  justice  of  the  case,  as  disclosed 
by  the  record,  requires  a  new  trial,  a  new 
trial  will  be  granted;  otherwise  such  judg- 
ment will  be  directed  as  the  case  requires. 
This  is  necessarily  left  to  the  sound  dis- 
cretion of  this  court  Sinker-Davis  Co.  r. 
Green,  113  Ind.  264,  15  N.  E.  266;  Buchanan 
T.  MUligan,  108  Ind.  433,  0  N.  E.  885;  Mur- 
dock  v.  Cox,  118  Ind.  266,  20  N.  E.  786; 
Elliott's  App.  Proa  J  568. 

The  facts  stated  In  the  answers  to  Inter- 
rogatories, while  Insufficient  to  justify  a 
judgment  In  favor  of  the  appellee,  we  think 
leave  the  question  of  contributory  negligence 
In  such  uncertainty  as  to  require  this  court 
in  the  exercise  of  its  discretion,  to  direct  a 
new  trial  of  the  cause. 

Judgment  reversed  and  new  trial  ordered. 


(41  Ind.  App.  15*) 

GIPE  v.  PITTSBURGH,  C  C.  ft  ST.  L.  BY. 
CO.  et  at  (Mo.  6,864.)! 

(Appellate  Court  of  Indiana.  Oct  30,  1907.) 

L  Appeal— Law  or  m  Cast. 

A  decision  on  a  former  appeal  Is  the  law 
of  the  case  as  to  all  questions  then  decided,  so 
far  as  the  facta  remain  the  same ;  the  court  on 
a  subsequent  appeal  being  entitled  to  look  to 
the  report  of  the  former  appeal  to  determine  to 
what  extent  the  rule  applies. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig 
vol.  3,  Appeal  and  Error,  f  4358.] 

2.  Masteb  and  SxnvANT—  Injuries  to  Serv. 
art  —  Contracts  Limiting  Liability  — 
Railroad  Relict  Department  —  Election 
or  Remedies. 

Where  decedent  a  railroad  employe,  was  a 
member  of  a  railroad's  benefit  department  one 
of  the  rules  of  which  was  that  an  acceptance  of 
benefits  should  be  a  defense  to  an  action  against 
the  company  for  injuries  or  death  of  the  mem- 
ber, decedent's  widow  as  his  administratrix  was 
entitled  either  to  receive  the  benefits  under  de- 
cedent's certificate  or  pursue  her  remedy  at  law 
for  his  wrongful  death,  and  the  acceptance  of 
one  remedy  constituted  an  election  which  pre- 
cluded resort  to  the  other. 

er  to  Supreme  Coon  dented. 
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3.  Death — Right  or  Action— Defenses— Re- 
lea  se— Va  li  ditt— Fraud. 

Where  a  widow  entitled  either  to  receive 
the  proceeds  of  her  husband's  benefit  certificate 
in  a  railroad's  mutual  relief  department,  or  to 
sue  for  his  wrongful  death,  elected  to  accept  the 
former,  and  executed  an  absolute  release  of  both 
riphts,  on  receiving  the  proceeds  of  the  cer- 
tificate, the  release  should  be  upheld,  unless  its 
execution  was  induced  by  false  representations 
by  the  railroad's  agent  of  a  past  or  existing  ma- 
terial fact  on  which  the  widow  relied,  and  was 
thereby  misled  into  a  settlement  she  would  not 
otherwise  have  accepted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  $  27.] 

4.  FRAUD— PRE8UMPTION— BURDEN  OF  PROOF. 

Fraud  is  not  presumed,  but  must  be  estab- 
lished by  the  party  asserting  it.  In  the  same 
manner  as  any  other  essential  fact  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  §  40.] 

5.  Trial— Direction  of  Verdict— Scintilla 
of  Evidence. 

The  rule  that,  where  there  is  a  scintilla 
of  evidence,  the  trial  court  must  submit  the 
case  to  the  jury,  does  n.»r  prevail  in  Indiana: 
the  rule  here  being  that  if  the  evidence  is  of 
such  a  character  as  to  make  it  clear  that  a  ver- 
dict if  returned  for  the  party  on  whom  the 
burden  of  the  issue  rests,  cannot  stand,  it  is 
the  court's  duty  to  direct  a  verdict  for  the 
opposite  party. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §§  332,  833.] 

8.  Fraud— Fraudulent   Representations  — 

Legal  Effect  of  Instrument. 

The  rule  that  a  party  who  has  been  in- 
duced to  execute  an  agreement  by  the  fraudu- 
lent representations  of  the  other  party  may  set 
up  such  representations  in  bar  of  an  action  on 
the  agreement  does  not  apply  where  the  repre- 
sentations, though  false,  relate  to  the  legal  ef- 
fect of  the  instrument 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fraud,  §  11.] 

7.  Release— Fraud— Representations. 

Plaintiff,  after  the  death  of  her  husband, 
who  was  a  member  of  a  railroad's  relief  depart- 
ment, applied  to  draw  his  wages,  which  she  was 
not  permitted  to  do  until  she  was  appointed 
administratrix.  She  then  went  to  the  office  of 
the  relief  department  to  draw  the  benefit  to 
which  she  was  entitled  under  regulations,  de- 
claring that  participation  therein  should  relieve 
the  railroad  company  from  all  liability  for  dam- 
ages resulting  from  decedent's  death.  She  first 
signed  a  release  in  her  individual  name,  and 
when  she  was  required  also  to  sign  as  adminis- 
tratrix inquired  "Why,"  and  was  Informed  by 
the  agent  in  charge  that  it  was  a  mere  matter 
of  form  that  she  was  required  to  sign  both  as 
widow  and  as  administratrix,  and  that  every- 
thing was  "all  right."  She  then  signed  as  ad- 
ministratrix after  informing  the  agent  that  she 
did  not  know  what  they  would  want  to  do  in 
the  future  with  reference  to  decedent's  death. 
Plaintiff  was  a  woman  of  ordinary  sagacity  and 
ability,  and  was  able  to  read  and  learn  that  the 
legal  effect  of  the  paper  was  to  release  the  rail- 
road company  from  liability  for  her  husband's 
death.  Held,  that  the  statement  of  the  agent 
did  not  amount  to  legal  fraud  justifying  a  vaca- 
tion of  the  release  In  so  far  as  it  barred  the 
widow's  right  as  administratrix  to  sue  for  her 
husband's  death. 

[Ed.  Note.— For  canes  in  point  see  Cent  Dig. 
vol.  42,  Release,  8  32.1 

Appeal  from  Circuit  Court  Hamilton  Coun- 
ty; Saml.  R.  Artman,  Special  Judge. 

Action  by  Flora  J.  Gipe,  as  administratrix, 
etc.,  against  the  Pittsburgh,  Cincinnati,  Chi- 
cago &  St  Louis  Railway  Company  and  an- 


other. From  a  judgment  for  defendants  and 
from  an  order  denying  plaintiff's  motion  for 
a  new  trial,  she  appeals.  Affirmed. 

W.  J.  Beckett  and  Elliot  Elliott  &  Little- 
ton, for  appellant.  John  L.  Rupe  and  Shirts 
&  Fertlg,  for  appellees. 

MYERS,  J.  This  action  was  originally 
commenced  by  appellant  against  appellee  a_id 
the  Pennsylvania  Company  to  recover  dam- 
ages for  the  negligent  killing  of  her  decedent 
On  a  former  trial  the  action  was  dismissed 
as  to  the  Pennsylvania  Company,  and  judg- 
ment rendered  against  appellee.  On  appeal 
to  the  Supreme  Court  that  judgment  was  re- 
versed (Pittsburgh,  etc.,  Ry.  Co.  v.  Gipe, 
Adm'rs,  160  Ind.  300,  65  N.  E.  1034),  and  the 
cause  returned  for  a  new  trial.  A  substituted 
amended  complaint,  an  answer  In  three  para- 
graphs, the  first  a  general  denial,  and  a  reply 
in  two  paragraphs,  one  in  denial,  to  the  af- 
firmative paragraphs  of  answer,  formed  the 
issues.  Trial  by  jury.  On  motion  of  appellee, 
and  over  the  objections  and  exceptions  of  ap- 
pellant, the  court  instructed  the  Jury  to  re- 
turn a  verdict  in  Its  favor,  which  was  ac- 
cordingly done,  and  judgment  rendered  on 
the  verdict  Appellant's  motion  for  a  new 
trial  was  overruled,  and  this  ruling  is  as- 
signed as  error. 

The  complaint  Is  founded  upon  the  Em- 
ployer's liability  act  Section  7083,  subd.  4, 
Burns'  Ann.  St.  1001;  Acts  1893,  p.  294,  c 
130.  The  injury  is  averred  to  have  been 
caused  by  the  negligence  of  a  person  In  the 
service  of  appellee  who  had  charge  of  a  lo- 
comotive engine  upon  its  railway.  The  facts 
disclosed  by  the  answers  in  the  record  on 
this  appeal  are  substantially  set  forth  in  the 
opinion  of  the  court  on  the  former  appeal, 
and  the  law  as  then  declared  upon  all  ques- 
tions' decided  is  the  law  of  the  case  through- 
out all  subsequent  stages  (Rosenthal  v.  Ram- 
bo,  165  Ind.  584,  76  N.  E.  404,  3  L.  R.  A. 
(N.  S.)  078;  James  v.  Lake  Erie,  etc.,  Ry.  Co, 
148  Ind.  615,  48  N.  E.  222;  Halstead  v.  Sig- 
ler.  35  Ind.  App.  419,  74  N.  E.  257),  "but  the 
decision  on  the  former  appeal  Is  the  law  of 
the  case  only  in  so  far  as  the  facts  remain 
the  same"  (Eckert  v.  Blink  ley,  134  Ind.  614, 

33  N.  E.  619,  34  N.  E.  441 ;  State  ex  reL  t. 
Christian,  18  Ind.  App.  11,  47  N.  E.  395 ;  Mid- 
land Steel  Co.  v.  Citizens'  National  Bank, 

34  Ind.  App.  107,  115,  72  N.  E.  290),  and  the 
court  may  look  to  the  record  on  a  former  ap- 
peal for  the  purpose  of  determining  to  what 
extent  the  rule  applies  (Westfall  v.  Walt,  165 
Ind.  353,  359,  73  N.  E.  1089). 

Looking  to  the  record  on  the  former  ap- 
peal, the  reply  was  In  three  paragraphs-— 
the  first  a  general  denial;  second,  no  con- 
sideration for  the  settlement  and  release  men- 
tioned in  the  second  paragraph  of  answer; 
the  third  was  addressed  to  that  part  of  the 
second  paragraph  of  answer,  which  alleged 
a  settlement  and  release  of  her  claim  as  ad- 
ministratrix against  this  appellee,  for  the 
reason  that  there  was  no  consideration  of 
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nature  for  such  release  and  settlement 
icr  said  claim  as  such  administratrix, 
first  paragraph  of  reply  now  before  us 
ddressed  to  the  second  and  third  para- 
>hs  of  answer,  and  seeks  to  avoid  the 
ase  mentioned  in  the  answers,  upon  the 
md  that  it  was  procured  from  appellant 
ippellee  through  fraud  and  misrepresenta- 
s ;  that  no  part  of  said  $750  was  received 
ippellant,  but  was  received  by  Flora  J. 
?  as  her  own  individual  property  and  so 
I,  and  that  the  release  by  her  as  admin- 
itrix,  under  the  facts,  made  appellee  Ha- 
as a  party  to  a  devastavit.  On  the  for- 
appeal,  it  was  held  that  "the  mere  re- 
t  of  the  money  in  both  capacities  did 
per  se  involve  a  waste  of  the  trust,"  as 
would  be  bound  to  account  for  the  money 
ived  on  the  probate  side  of  the  court, 
therefore  appellee  was  not  a  party  to  a 
istavit 

be  only  question  in  this  case  not  decided 
he  former  appeal  Is  presented  by  the  ex- 
ion  taken  to  the  action  of  the  court  in 
ig  to  the  jury  a  pre-emptory  instruction 
ind  for  appellee,  and  by  appellant  as- 
ed  as  a  reason  for  a  new  trial.  The 
ition  arises  upon  the  evidence.  It  is  the 
ention  of  appellant  that  she  was  induced 
xecute  the  release  through  the  fraudulent 
esentatlons  of  appellee,  and  the  evidence 
>orting  this  contention  should  have  been 
nltted  to  the  judgment  of  the  jury.  The 
ence  most  favorable  to  appellant  in  this 
rd  Is  as  follows:  At  the  time  the  re- 
2  was  signed,  three  persons  were  present, 
ely,  Mr.  Eddy,  representing  appellee, 
GIpe,  the  appellant,  and  her  brother-ln- 
Warren  T.  Gipe.  In  support  of  the 
y,  Mrs.  Gipe  testified  that  she  was  the 
inlstratrlx  prosecuting  this  action  for  the 
•fit  of  her  children.  That  she  first  met 
Eddy  after  her  husband's  death  at  the 
thouse  in  Indianapolis  January  11,  1898. 
t  Mr.  Eddy  said  she  would  have  to  be 
tinted  administratrix  before  she  could 
v  her  husband's  wages.  That  she  was 
ilnted,  and,  in  company  with  her  brother- 
w  and  Mr.  Eddy,  went  to  the  bank, 
re  she  was  paid  the  wages  due.  That  Mr. 
y  said  the  voucher  had  not  come  for  the 
fit  money,  and  that  he  would  notify  my 
her-ln-law  when  it  came.  That  he  did 
fy  Mr.  Gipe,  and  he  came  for  me  and 
went  to  Mr.  Eddy's  office  in  the  Union 
ion  at  Indianapolis.  "Mr.  Eddy  said  the 
;rs  had  come  for  the  $750,  and  I  signed 
aame,  'Flora  J.  Gipe,'  and  he  said  I  would 
s  to  sign  it  as  'Flora  J.  Gipe,  Adminls- 
rix,»  and  I  asked  why.  He  said  that  was 
rm  to  get  my  money,  and  I  said  I  did 
want  to  do  anything  that  would  injure 
children,  and  he  said  what  did  I  mean 
hat?  I  said  I  did  not  know  what  they 
Id  want  to  do  in  the  near  future  on  the 
b  of  their  father.  He  said  that  was  just 
ire  form  to  get  my  $750.  I  said  the  $750 


was  mine,  as  I  was  his  widow.  He  said  that 
was  a  form  that  they  would  have  to  go 
through  to  get  the  $750."  That  she  received 
the  money  and  used  it  to  pay  on  her  prop- 
erty. Nothing  was  said  about  the  $750 
settling  any  claim  as  administratrix  for  the 
children.  Practically  the  same  conversation 
was  related  by  Warren  T.  Gipe,  and,  in  addi- 
tion, she  said  to  him,  "  'How  about  that  War-  * 
ren?'  [referring  to  what  she  should  do  about 
signing  the  release.]  I  said:  'I  don't  know 
anything  about  It*  "  Eddy  said:  "It  was  just 
a  matter  of  form,  and  you  must  sign  as 
widow  and  then  as  administratrix.  Every- 
thing is  all  right"  There  Is  no  relation  of 
trust  or  confidence  in  this  case.  The  parties 
were  dealing  at  arms'  length.  There  is  noth- 
ing to  indicate  that  appellant  was  not  a 
woman  of  at  least  ordinary  sagacity,  or  that 
she  was  not  fully  competent  to  understand 
and  take  care  of  her  interests.  She  knew 
that  she  must  sign  the  release  as  adminis- 
tratrix in  order  to  get  the  $750.  It  is  not 
claimed  that  any  representations  made  by 
appellee's  agent  prevented  appellant  from 
reading  the  paper  signed  by  her,  or  that  she 
was  thereby  prevented  from  being  fully  ap- 
prised of  Its  legal  effect  or  that  she  relied 
upon  such  statements,  nor  does  it  appear 
that  she  was  deceived  by  the  wording  of  the 
Instrument,  or  that  she  did  not  understand 
its  contents.  It  is  apparent  from  her  evi- 
dence that  she  bad  In  mind  a  probable  suit 
against  the  company  for  damages,  and  the 
probable  effect  of  signing  the  instrument  as 
administratrix  was  not  overlooked  or  uncon- 
sidered by  her.  Two  methods  of  settlement 
were  In  fact  open  to  her:  (1)  The  right  to 
the  Immediate  benefits  from  the  certificate 
in  the  voluntary  relief  fund  department;  and 
(2)  the  right  to  pursue  her  remedy  at  law. 
The  acceptance  of  one  precluded  her  right  to 
the  other.  Baltimore,  etc.,  R.  Co.  v.  Ray, 
30  Ind.  App.  430,  73  N.  E.  942;  Pittsburgh, 
etc.,  R.  Co.  v.  Moore,  152  Ind.  345,  53  N.  E. 
290,  44  L.  R.  A.  638.  It  was  a  subject  the 
parties  might  legally  compromise  and  settle. 
Pittsburgh,  etc.,  R.  Co.  v.  Gipe,  supra.  The 
release  on  its  face  shows  a  settlement  in 
compliance  with  the  agreement  in  the  appli- 
cation for  membership  in  said  relief  depart- 
ment. This  release  should  be  upheld  unless 
its  execution  was  induced,  as  charged  in  the 
reply,  by  false  representations  of  a  past  or 
existing  material  fact,  which  was  relied  on 
by  appellant,  and  whereby  she  was  misled 
into  a  settlement  she  would  not  otherwise 
have  accepted.  Bennett  v.  Mclntire,  121  Ind. 
231,  234,  23  N.  E.  78,  6  L.  R.  A.  736.  Fraud 
is  never  presumed.  Phelps  v.  Smith,  116  Ind. 
387,  17  N.  E.  002,  19  N.  E.  156.  It  Is  a  ques- 
tion of  fact  to  be  determined  by  the  trial 
court  or  the  jury  which  hears  the  evidence 
(Tyler  v.  Davis,  37  Ind.  App.  557,  75  N.  E. 
3),  the  burden  resting  on  the  party  asserting 
it,  and  is  established  as  any  other  essential 
fact  in  the  case  (National  State  Bank  r.  Vigo 
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County  National  Bank,  141  Ind.  352,  40  N. 
E.  799,  50  Am.  St  Rep.  330;  Personette  v. 
Cronkhlte,  140  Ind.  586,  40  N.  E.  59). 

On  tbe  question  we  are  now  considering, 
the  burden  of  the  issue  was  upon  appellant, 
and,  regarding  the  right  of  the  trial  court 
to  direct  a  verdict,  in  Westfall  v.  Wait,  165 
Ind.  353,  358,  73  N.  E.  1089,  it  is  said  "if 
the  evidence  was  of  such  a  character  as  to 
make  it.  clear  to  the  court  that  a  verdict,  if 
returned  for  appellant,  on  whom  the  burden 
of  the  issue  rested,  could  not  stand,  then  it 
became  the  duty  of  the  court  to  direct  a  ver- 
dict for  appellees,  and  there  could  be  no 
error  In  so  doing"— citing  cases.  See,  also, 
Goode  v.  Elwood  Lodge,  etc.,  160  Ind.  251, 
256,  66  N.  E.  742;  Williams  v.  Resener,  25 
Ind.  App.  132,  56  N.  E.  857;  Burns  v.  Smith, 
29  Ind.  App.  181,  64  N.  E.  94,  94  Am.  St  Rep. 
268.  In  respect  to  tbe  right  of  the  trial  judge 
to  direct  a  verdict  against  the  party  on  whom 
the  burden  rests,  the  court  In  Dunnington  v. 
Syfers,  157  Ind.  458,  462,  62  N.  E.  29,  said : 
"The  rule  to  the  effect  that,  where  there  is  a 
'scintilla'  of  evidence  the  trial  court  must 
permit  the  case  to  be  submitted  to  the  jury 
for  their  determination,  does  not  prevail  in 
this  state."  Oleson  v.  Lake  Shore,  etc.,  R. 
Co.,  143  Ind.  405,  42  N.  E.  736,  32  L.  R.  A. 
149;  Meyer  v.  Manhattan  Ins.  Co.,  144  Ind. 
439,  43  N.  E.  448;  Diezi  v.  Hammond  Co., 
156  Ind.  583,  60  N.  E.  353,  51  L.  R.  A.  722. 
In  the  case  at  bar  we  have  the  statements  of 
appellee's  agent  that  the  Instrument  present- 
ed to  appellant  for  signature  "was  just  a  mere 
form  to  get  the  $750,"  or  "was  a  form  that 
they  would  have  to  go  through  to  get  the 
$750,"  "everything  is  all  right,"  to  support 
the  claim  of  fraud.  Tbree  rational  infer- 
ences only  could  have  been  drawn  from  Ed- 
dy's statements:  (1)  His  opinion  as  to  the 
legal  effect  of  the  instrument ;  or  (2)  a  state- 
ment of  a  fact  regarding  a  form  of  release 
the  company  required  to  be  signed  before 
paying  tbe  money;  and  (3)  "everything  is  all 
right"  meaning  that  the  release  would  not 
affect  the  rights  of  the  children,  and  was  a 
form  necessary  to  get  the  money.  Admit- 
ting that  the  first  and  third  inferences  were 
misrepresentations  as  to  the  legal  effect  of 
the  instrument,  they  would  not  amount  to  a 
legal  fraud.  Burt  v.  Bowles,  69  Ind.  1; 
Pry  v.  Day,  97  Ind.  348;  Mullen  v.  Beech 
Grove  Driving  Park,  64  Ind.  202,  207.  In 
Clem  v.  New  Castle,  etc.,  R.  R.  Co.,  9  Ind. 
488,  489,  68  Am.  Dec.  653,  it  is  said,  "as  a 
general  rule,  a  party  who  has  been  Induced 
to  execute  an  agreement,  by  reason  of  tbe 
fraudulent  representations  of  the  other  party, 
may  set  up  such  representations  in  bar  of 
an  action  on  the  agreement.  But  this  rule 
is  subject  to  various  exceptions;  and  one  of 
them  occurs  when  the  representations,  though 
false,  relate  to  tbe  legal  effect  of  the  instru- 
ment sued  on.  Every  person  is  presumed  to 
know  the  contents  of  the  agreement  which  he 
signs,  and  has  therefore  no  right  to  rely  on 
the  statements  of  the  other  party  as  to  its 


legal  effect."  As  to  the  second  inference,  if 
the  company  had  actually  adopted  the  form 
of  release  presented  to  appellant  to  sign,  and 
there  is  nothing  to  the  contrary,  such  repre- 
sentation was  not  untrue,  and  consequently 
not  fraudulent.  Therefore,  applying  the  set- 
tled rules  of  law  In  this  state  to  the  evidence 
claimed  to  support  the  allegations  of  fraud, 
in  our  opinion  the  trial  court  did  not  err 
in  directing  a  verdict  for  appellee. 
Judgment  affirmed. 

COMSTOCK,  C.  J.,  and  ROBT,  RABB,  and 
HADLEY,  JJ.,  concur.  WATSON,  P.  J.,  ab- 
sent 


(40  Ind.  App.  4BT) 
SOUTHERN   RY.  CO.        BULLEIT.  (No. 
6,154.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  31,  1907.) 

1.  Judgment  —  Conformity  to  Pleadings 
and  Pboofs— Amount  Demanded. 

Under  Burns'  Ann.  St.  1901,  §  388,  pro- 
viding that  tbe  relief  granted  cannot  exceed  the 
relief  demanded  if  there  be  no  answer,  where 
plaintiff,  suing  for  personal  injuries,  claims  $50 
for  medicine  and  doctor's  bills  and  an  answer  is 
filed,  he  is  not  limited  to  the  amount  prayed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §§  443,  444.] 

2.  Appeal  —  Review  —  Amendment  Consid- 
ered as  Made. 

Where  plaintiff  suing  for  personal  injury 
claims  but  $50  for  medicine  and  doctor's  bills,  and 
an  answer  is  filed,  and  the  jury  awards  $300 
for  such  purposes,  the  amount  demanded  should 
be  deemed  amended  on  appeal,  since  it  might 
have  been  so  amended  in  the  lower  court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §§  3621,  3622.] 

3.  Trial— Argument  of  Counsel— Appeals 
to  Sympathy. 

In  an  action  for  personal  injuries,  the 
statement,  "Give  him  $2,000.  The  defendant 
will  make  that  much  money  in  the  time  you  are 
signing  your  verdict"  made  by  plaintiff's  coun- 
sel in  the  concluding  argument  was  inexcusable. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Trial,  §§  303-307.] 

4.  Same— Action  of  Court— Withdrawal  of 
Objectionable  Matter. 

Where,  in  an  action  for  personal  injuries, 
plaintiff's  counsel  in  his  argument  to  the  jury 
said.  "Give  him  $2,000.  The  defendant  will 
make  that  much  money  in  the  time  you  are  sign- 
ing your  verdict"  and  thereupon  the  court,  upon 
motion,  directed  the  jury  not  to  consider  the 
statement  it  was  not  error  thereafter  to  overrule 
a  motion  to  take  the  case  from  the  jury  because 
of  the  statement  since  its  withdrawal  and  the 
direction  of  the  court  to  disregard  it  will  be  pre- 
sumed to  have  been  properly  heeded. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §  316.] 

Appeal  from  Circuit  Court  Floyd  County; 
Wm.  C.  Utz,  Judge. 

Action  by  Francis  A.  Bulleit  against  tbe 
Southern  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

A.  P.  Humphrey,  Jno.  D.  Welman,  and  C 
L.  Jewett,  for  appellant.  Stotsenburg  & 
Weathers  and  E.  H.  Breeden,  for  appellee. 
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COMSTOCK,  C.  J.  While  a  passenger  up- 
on appellant's  train,  appellee  received  per- 
sonal injuries  for  which  he  seeks  to  recover 
damages.  It  is  alleged  that  his  injuries  are 
permanent,  and  were  caused  by  a  collision 
between  a  passenger  and  freight  train  run- 
ning in  opposite  directions  upon  appellant's 
road.  The  force  of  the  collision  threw  ap- 
pellee against  the  arm  of  the  seat  of  the  car, 
bruising  and  injuring  bis  head  and  ear.  The 
cause  was  put  at  issue  by  a  general  denial. 
Two  thousand  dollars  damages  were  claim- 
ed. The  Jury  returned  a  verdict,  and  judg- 
ment was  rendered,  for  $1,800. 

The  action  of  the  court  in  overruling  ap- 
pellant's motion  for  a  new  trial  is  assigned 
as  error.  Appellant  discusses  the  third, 
eighth,  and  ninth  reasons  for  a  new  trial. 
They  are  as  follows:  In  his  complaint  ap- 
pellee claims  $50  for  medicines  and  medical 
and  surgical  attention.  In  answer  to  the 
interrogatory,  it  appears  that  the  jury  in- 
cluded in  the  general  verdict  the  sum  of  $800 
for  medicine,  medical  and  surgical  attention. 
In  behalf  of  the  appellant,  it  is  contended 
that  the  amount  which  appellee  could  recover 
for  these  items  of  expense  was  only  the  rea- 
sonable value  thereof,  and  that  appellant  was 
justified  in  relying  on  the  specific  statement 
in  the  complaint  limiting  sucn  expenditures 
to  $50  that  •  such  statement  controlled  the 
prayer  of  the  complaint  Section  388,  Burns' 
Ann.  St.  1901,  provides  that,  if  there  be  no 
answer,  the  relief  granted  cannot  exceed  the 
relief  demanded.  This  may  be  construed  to 
relate  to  the  amount  where  pecuniary  relief 
is  sought  It  does  not  apply  to  the  case  at 
tar  because  an  answer  was  filed.  The  com- 
plaint might  have  been  amended  in  the  court 
below  in  the  respect  referred  to,  and  should 
be  deemed  to  be  amended  by  this  court  Webb 
v.  Thompson,  23  Ind.  428;  Numbers  v.  Bow- 
ser, 29  Ind.  491;  Colson  v.  Smith,  9  Ind.  8; 
Bozarth  v.  McGilllcuddy,  19  Ind.  App.  36,  47 
N.  E.  397,  48  N.  E.  1042;  Evansville  &  Terre 
Haute  R.  R  Co.  v.  Holcomb,  9  Ind.  App.  198, 
30  N.  E.  39.  But  this  action  of  the  court 
did  no  injustice  to  the  appellant  for  the  evi- 
dence fully  warranted  the  amount  found  by 
the  Jury  for  this  item. 

The  statement  by  counsel  for  appellee  in 
the  concluding  argument  complained  of  by  the 
appellant  was  Inexcusable.  Said  statement 
was:  "Give  him  [plaintiff  meaning]  $2,000. 
The  defendant  will  make  that  much  money 
in  the  time  you  are  signing  your  verdict." 
Counsel  for  appellant  promptly  objected,  and 
moved  that  the  remark  be  withdrawn  from 
the  consideration  of  the  jury.  The  motion 
was  sustained,  and  the  Jury  directed  not  to 
consider  it  Counsel  then  moved  the  court 
to  withdraw  the  submission  of  the  cause  from 
the  jury,  and  to  discharge  the  Jury  from  fur- 
ther consideration  of  the  cause.  This  mo- 
tion was  overruled.  If  the  court  erred,  it 
was  in  overruling  appellant's  motion  to  dis- 
charge the  jury.  The  court  could  only  have 
been  justified  in  taking  that  course  upon  the 


ground  that  appellant  was,  by  reason  of  the 
remark  complained  of,  prevented  from  hav- 
ing a  fair  trial.  This  conclusion  we  think 
could  not  have  been  warranted.  The  with- 
drawal of  the  statement  from  the  jury  and 
the  direction  of  the  court  to  disregard  it  will 
be  presumed  to  have  been  properly  heeded. 
Southern  Ind.  Ry.  Co.  v.  Davis,  32  Ind.  App. 
582,  69  N.  E.  550 ;  Board,  etc.,  v.  Redifer,  32 
Ind.  App.  98,  69  N.  E.  305 ;  Shular  v.  State, 
105  Ind.  289,  4  N.  E.  870,  55  Am.  Rep.  211. 
In  support  of  the  proposition  that  the  harm 
occasioned  by  the  offense  was  not  cured  by  the 
action  of  the  court  in  withdrawing  the  re- 
mark, counsel  for  appellant  cites  the  follow- 
ing Indiana  cases:  Rudolph  v.  Landwerlen, 
92  Ind.  34;  Town  of  Rochester  v.  Shaw,  100 
Ind.  268;  Brown  v.  State,  103  Ind.  133,  2  N. 
E.  296;  Campbell  v.  Maher,  105  Ind.  383,  4 
N.  E.  911. 

The  facts  are  so  essentially  different  in  the 
above  causes  from  those  presented  by  the  rec- 
ord before  us  that  they  are  clearly  distin- 
guishable. 

Complaint  Is  made  that  damages  are  exces- 
sive. The  claim  to  not  borne  out  by  the  rec- 
ord. 

Judgment  affirmed. 


(40  Ind.  App.  711) 

MODERN  WOODMEN  OF  AMERICA  v. 
VINCENT.   (No.  5,689.)* 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Oct  30,  1907.) 

1.  insubance— constbuotion  op  contbact— 
Application  op  General  Rules. 

Insurance  contracts  are  to  be  construed  ex- 
actly as  other  contracts  are. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  S§  292-298.] 

2.  Contbacts— Rescission— Bbeaoh  op  Wab- 
banty— Pleading. 

Though  a  breach  of  warranty  does  not  au- 
thorize avoidance  of  a  contract  unless  there  is 
an  express  provision  in  the  contract  permitting 
it,  yet,  where  the  contract  expressly  confers  the 
right  to  avoid  it  for  breach  of  warranty,  an 
answer,  in  an  action  on  the  contract  is  suffi- 
cient if  it  shows  a  legal  election  to  rescind. 

3.  Same  —  Construction  —  Warranties  In- 
cluded in  Contbact. 

A  warranty  is  a  promise,  usually  collateral 
to  the  principal  contract,  but  not  necessarily  so. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §  878.] 

4.  Same— Rescission— Condition  Pbecedent 
— Restobation. 

A  party  rescinding  a  contract  must  restore 
or  offer  to  restore  everything  of  value  which 
he  has  received  under  it,  and  the  rule  does  not 
depend  upon  the  reason  for  rescission. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  11,  Contracts,  §  1186.] 

5.  Same— Time  fob  Rescission— Laohes. 

If  a  person  desires  to  rescind  a  voidable 
contract,  he  must  do  so  with  reasonable  prompt* 
itude,  or  he  affirms  it 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §  1189.] 

6.  Insitbance— Mutual  Benefit  Insubanob 
—  Action  —  An  s  web  —  Sufficiency  —  Re- 
scission. 

Where  an  answer  to  an  action  on  a  life  in- 
surance policy  shows  a  breach  of  warranty,  and 

1  Transfer  denied. 
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that  such  breach  may  be  the  basis  of  rescission, 
but  does  not  show  a  valid  election  to  rescind, 
and  does  not  show  that  no  premiums  were  re- 
ceived or  that  the  premiums  were  returned,  or  a 
willingness  to  restore  the  statu  quo,  it  is  in- 
sufficient. 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  80  N.  E  427. 

ROBY,  J.  It  1b  conceded  in  appellant's 
brief  supporting  its  petition  for  rehearing 
that  the  word  "void"  as  used  in  Its  policy 
means  voidable  at  the  election  of  the  insurer. 
Such  construction  of  the  term  Is  in  the  inter- 
est of  the  Insuring  public  who  otherwise 
would  have  no  certainty  of  protection,  no 
matter  how  persistently  premiums  are  paid 
and  equally  in  the  Interest  of  the  insurance 
companies,  who  being  denied,  as  they  would 
have  to  be  denied,  the  right  of  keeping  pre- 
miums paid  upon  contracts  subsequently  found 
to  have  been  void  from  the  beginning,  would 
find  the  repayment  of  premiums  so  held 
burdensome.   Barber  v.  Lyon,  8  Blackf.  215. 

This  premise  being  granted,  the  question 
of  what  facts  are  necessary  to  make  a  good 
answer  must  be  determined  by  the  well-estab- 
lished rules  of  law,  and  this  is  as  it  should 
be  for  the  law  is  the  same  for  all  persons 
and  insurance  contracts  are  therefore  con- 
strued exactly  as  other  contracts  are.  Ohio 
Farmers'  Ins.  Co.  v.  Vogel,  1G0  Ind.  289, 
245,  76  N.  E.  977,  8  L.  R.  A.  (N.  S.)  966;  16 
Am.  &  Eng.  Encyc.  Law  (2d  Ed.)  p.  862; 
May  on  Insurance,  §  172  et  seq. ;  1  Beach  on 
Contracts,  f  249.  Breach  of  warranty  doe3 
not  in  England  authorize  the  vendee  to  avoid 
a  contract  of  sale  (unless  there  is  an  express 
provision  In  the  contract  that  he  may  do  so). 
Street  v.  Blay,  2  Barn.  &  Adol.  456;  Gom- 
pertz  v.  Denton,  1  Cr.  &  M.  207;  Dawson  v. 
Colli8,  10  C.  B.  523.  Such  breach  does  not 
confer  a  right  of  avoidance  In  this  state. 
Marsh  v.  Low,  55  Ind.  271 ;  Hoover  v.  Siden- 
er,  98  Ind.  290 ;  Wulschner  v.  Ward,  115  Ind. 
219,  222,  17  N.  E.  273.  These  decisions  ac- 
cord with  the  weight  of  American  authority. 

The  contract  involved  in  the  case  at  bar 
expressly  confers  the  right  to  avoid  the  con- 
tract for  breach  of  warranty,  and  it  Is 
therefore  only  necessary  to  a  good  answer 
that  sufficient  facts  be  stated  to  show  a  legal 
election  upon  its  part  to  avoid  the  same.  A 
warranty  Is  a  promise,  usually  collateral  to 
the  principal  contract  (Benjamin  on  Sales,  § 
610),  but  not  necessarily  so  (Mechem  on  Sales, 
8  1334n  [1],  S  1393).  The  rule  in  all  cases 
of  rescission  is  that  the  party  rescinding 
must  restore,  or  offer  to  restore,  everything 
of  value  which  he  has  received  under  the 
contract  Calhoun  v.  Davis,  2  Ind.  532; 
Hanna  et  al.  v.  Shields,  34  Ind.  86;  Balue  v. 
Taylor,  136  Ind.  368,  36  N.  E.  269.  That 
rescission  will  not  be  permitted  unless  the 
parties  are  placed  in  statu  quo  has  been  de- 
clared a  great  many  times.  The  doctrine 
has  its  foundation  in  the  natural  justice, 
which  will  not  permit  one  to  retain  the  ad- 


vantage and  escape  the  burden  of  his  con- 
tract at  the  same  time,  and  it  does  not  de- 
pend upon  the  reason  for  rescission,  which 
may  be  fraud,  mistake,  or  (by  agreement,  as 
in  this  case)  breach  of  warranty.  "But,  be- 
ing possessed  of  the  fruits  of  the  contract  as 
ultimately  made,  it  became  necessary  for  ap- 
pellee [appellant  in  this  case]  to  elect  as  to 
the  status  that  the  transaction  should  as- 
sume. If  he  would  have  accomplished  a  re- 
scission, it  was  his  duty  to  elect  with  rea- 
sonable promptitude,  and  to  return  or  offer  to 
return  whatever  of  value  he  had  received 
by  contract  By  omission  to  pursue  this 
course  he  affirmed  the  contract"  Horner  t. 
Lowe,  159  Ind.  406,  411,  64  N.  E.  218. 

The  answer  to  which  the  court  sustained  a 
demurrer  shows  a  breach  of  warranty  and 
that  such  breach  may  be  made  the  basis  of 
a  rescission  appears,  but  it  does  not  state 
facts  showing  a  valid  election  by  the  com- 
pany. It  does  not  show  a  return,  of  pre- 
miums. It  does  not  show  that  no  premiums 
had  been  received.  It  does  not  even  con- 
tain an  expression  of  willingness  to  restore 
the  statu  quo,  and  "we  think  no  case  can 
be  found  In  the  books  which  will  sustain 
them  in  this."  Johnson  et  al.  v.  Cooker  ly, 
33  Ind.  151,  155. 

The  petition  is  overruled.  All  concur. 


(40  Ind.  App.  478) 
WREDMAN  v.  FALLS  CITY  SAVINGS  & 
LOAN  ASS'N  et  al.   (No.  6.102.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Nov.  6.  1907.) 

Husband  and  Wife— Debts— Mobtgagk  or 
Wife's  Real  Estate— Validity. 

Defendant  conveyed  certain  of  her  real  es- 
tate through  an  intermediary  to  her  husband,  to 
enable  him  to  mortgage  it.  The  application  for 
the  loan  was  made  hy  the  husband  to  plaintiff's 
secretary,  who  had  knowledge  of  the  facts  con- 
cerning the  transfer  and  its  purpose.  Part  of 
the  loan,  secured  by  a  mortgage  on  the  land,  was 
used  for  the  wife's  benefit,  and  the  balance  for 
a  debt  of  the  husband,  which  was  but  a  moral 
obligation  of  the  wife.  Held,  that  she  was  en- 
titled to  repudiate  the  mortgage,  except  so  far 
as  it  secured  the  part  of  the  loan  used  for  her 
benefit 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26.  Husband  and  Wife,  §8  671-681.] 

Appeal  from  Circuit  Court  Floyd  County; 
Wm.  C.  Utz,  Judge. 

Action  by  the  Falls  City  Savings  &  Loan 
Association  and  others  against  Clara  Wred- 
mon.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Laurent  A.  Douglass,  for  appellant  8.  8. 
Johnson  and  Jos.  A.  McKee,  for  appellee. 

ROBY,  J.  Appellee  brought  this  action  up- 
on a  promissory  note  and  for  the  foreclosure 
of  a  mortgage  securing  it  The  note  was 
executed  by  William  J.  Wredman,  and  the 
mortgage  by  him  and  his  wife,  the  appel- 
lant herein.  The  real  estate  described  in 
the  mortgage  consisted  of  two  town  lots. 
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her  answers  appellant  set  up  ownership 
to  one  of  said  lots  and  averred  that  she 
s  a  married  woman,  that  the  mortgage 
5  given  to  secure  the  deht  of  her  husband, 
I  that  appellee  had  knowledge  of  said 
ts.  Wherefore  she  prayed  judgment  as 
ler  separate  real  estate  and  for  her  costs. 
»  cause  was  tried,  a  -special  finding  of 
ts  made,  conclusions  of  law  stated  there- 
and  judgment  rendered  in  accordance 
h  said  conclusions,  foreclosing  said  mort- 
e  as  to  all  the  real  estate  therein  de- 
bed.  The  appellant  filed  a  motion  for  a 
r  trial.  The  same  was  overruled,  and 
i  ruling  is  challenged  by  the  single  as- 
iment  of  error. 

'he  undisputed  evidence  Is  that  appellant 
}  the  owner  of  the  lot  designated  in  her 
wer  on  December  30,  1902,  and  on  said 
'  conveyed  the  same  by  deed,  her  hus- 
id  joining  therein,  to  one  McKee;  the 
ted  consideration  being  $1.  Said  McKee 
once  reconveyed  the  land  to  William  J. 
edman;    the  stated  consideration  being 

There  was  no  actual  consideration  for 
ler  conveyance,  and  the  purpose  of  the 
osaction  was  to  put  the  title  of  the 
i  in  the  husband  to  enable  him  to  nego- 
e  the  loan.  The  deeds  were  both  record- 
on  said  day.    The  note  and  mortgage  In 

were  executed  on  January  24.  1003.  The 
Ucation  for  .the  loan  was  made  by  Wred- 
a  to  the  secretary  of  the  appellee  com- 
y.  They  were  neighbors,  and  there  Is 
Jence  that  the  secretary  knew  of  the 
ts,  and  the  purpose  of  the  transfer  to 
edman.  Attention  has  not  been  called  to 
lenlal  of  this  testimony,  and  there  does 

seem  to  have  been  any  denial  thereof. 
;  court  found  that  "appellee  did  not  have 
ice  that  Wredman  was  not  the  owner, 
)  legal  and  equitable,  of  all  the  land  de- 
bed."  This  finding  is  not  supported  by 
lence.  The  question  is  foreclosed  by  the 
islon  in  Webb  v.  Hancock,  162  Ind.  616, 
N.  B.  1006,  66  L.  R.  A.  632.   The  finding 

0  the  effect  that  $300  of  the  money  real- 

1  upon  the  mortgage  in  suit  was  used  to 
a  debt  of  $300,  which  said  sum  had  been 

i  by  appellant  for  her  own  benefit,  and 
which,  with  the  accrued  interest,  she 
of  course,  liable.    As  to  the  residue  of 
I  $1,000,  it  appears  to  be  the  debt  of  the 
band.    The  money,  it  Is  true,  was  used 
jart  to  relieve  the  necessities  of  a  daugh- 
In  whom  the  appellant  may  have  been 
much  concerned  as  the  husband;  but  no 
:ter  bow  strong  the  moral  obligation  may 
nor  how  anxious  the  wife  was  to  have 
husband  make  the  loan,  the  law,  as  con- 
led,  permits  her  to  repudiate  any  llablll- 
Pield  v.  Campbell,  164  Ind.  389,  72  N. 
260,  108  Am.  St  Rep.  309;  Webb  v.  Han- 
c,  supra;  Guy  et  al.  v.  Llberenz  et  al., 
Ind.  524,  65  N.  E.  186.   The  remedy  for 
anomalous  condition  lies  with  the  Leg- 
ture. 

he  judgment  la  therefore  reversed,  and 


the  cause  is  remanded,  with  instructions  to 
sustain  the  motion  for  a  new  trial  and  fur- 
ther proceedings  not  Inconsistent  herewith. 


(40  Ind.  App.  476) 
HOFMAN  v.  HOFMAN.   (No.  6.035.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Nov.  6,  1907.) 

Divobce— Grounds— Cbueltt. 

An  allegation  that  a  wife  has  hindered  her 
husband  from  making  large  sums  of  money  by 
refusing  to  join  with  him  in  the  conveyance  of 
real  estate  owned  by  him  does  not  show  cruel 
treatment  within  the  meaning  of  the  divorce 
law. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §8  62-64.1 

Appeal  from  Circuit  Court,  Orange  Coun- 
ty; Thos.  B.  Busklrk,  Judge. 

Action  for  divorce  by  William  G.  Hofman 
against  Hannah  Hofman.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Reversed, 
with  directions. 

Wm.  J.  Throop,  for  appellant.  Will  J. 
Busklrk,  for  appellee. 

RABB,  J.  The  appellee  sued  appellant  In 
the  court  below  for  divorce.'  The  record 
shows  the  complaint  to  have  been  filed  on 
the  22d  day  of  May,  1905,  and  was  In  two 
paragraphs.  The  only  grounds  for  divorce 
set  up  In  the  first  paragraph  of  the  complaint 
is  abandonment  which  the  complaint  alleges 
took  place  on  or  about  July  1,  1903.  Ac- 
cording to  the  transcript,  the  second  para- 
graph of  the  complaint  averred  that  the 
plaintiff  and  defendant  were  duly  married  on 
the  29th  day  of  December,  1905,  something 
like  seven  months  subsequent  to  the  filing  of 
the  complaint  and  it  charges  that  appellant 
and  appellee  lived  together  as  husband  and 
wife  until  the  1st  day  of  July,  1903,  a  year 
and  a  half  prior  to  the  date  of  their  mar- 
riage. The  marital  wrongs  set  forth  in  this 
paragraph  of  the  appellee's  complaint  as  the 
grounds  of  his  right  to  a  divorce  are  cruel 
and  Inhuman  treatment  which  Is  alleged  to 
have  consisted  of  an  ungovernable  temper  on 
the  part  of  the  appellant,  and  her  continual 
nagging  appellee  In  regard  to  money  matters, 
and  it  Is  averred  that  the  appellant  bad 
hindered  appellee  from  making  large  sums 
of  money  by  refusing  to  join  him  in  the  con- 
veyance of  real  estate  owned  by  him,  and 
that  there  existed  an  Incompatibility  of  tem- 
per between  the  parties.  The  appellant's  de- 
murrer to  this  complaint  was  overruled,  and 
the  ruling  of  the  court  assigned  as  error 
here. 

This  complaint  Is  glaringly  insufficient  So 
far  as  It  relies  upon  abandonment  It  is 
shown  upon  Its  face  that  the  statutory  period 
of  two  years  had  not  elapsed  when  the 
complaint  was  filed,  and,  so  far  as  it  relies 
on  cruel  treatment  the  only  issuable  fact 
averred  Is  that  appellant  refused  to  Join  with 
appellee  in  the  execution  of  deeds  for  bis 
real  estate.  The  statute  giving  to  a  married 
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woman  an  interest  tn  her  husband's  real 
estate,  In  the  conveyance  of  which  she  has 
not  joined,  was  intended  for  her  benefit  and 
her  protection,  and  if,  by  standing  upon  her 
right  under  this  law,  she  is  guilty  of  a  mari- 
tal offense  against  her  husband  that  would 
entitle  him  to  a  divorce,  it  would  be  better 
that  the  law  should  be  repealed.  Such  is  not 
the  case,  however,  and  the  marital  relation  is 
not  to  be  cast  aside  upon  any  such  trivial 
and  insufficient  ground.  The  demurrer  to  the 
complaint  should  have  been  sustained. 

Cause  reversed,  with  direction  to  the  court 
below  to  sustain  the  demurrer  to  the  com- 
plaint 


(40  Ind.  App.  486) 

PITTINGER  v.  RAMAGE.   (No.  5,919.) 

(Appellate  Court  of  Indiana.  Division  No.  1. 
Nov.  8,  1907.) 

L  Appeal— Briefs— Requisites. 

Where  appellant's  brief  did  not  set  forth 
any  reasons  for  a  new  trial,  nor  contain  any 
statement  that  a  motion  for  a  new  trial  was 
filed,  nor  any  reference  to  the  record  where  soch 
motion  could  be  found,  and  did  not  exhibit  the 
special  findings  of  fact  or  conclusions  of  law,  it 
violated  Supreme  Court  Rule  22,  cl.  5  (55  N. 
E.  vi),  and  constituted  a  waiver  of  assignments 
of  error  based  on  such  motion  and  findings. 

(Ed.  Note.— For  caBes  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  3091-3L96.] 

2.  Trial  —  Findings  of  Fact  — Failure  to 
Find— Presumptions. 

Failure  to  find  a  material  fact  must  be 
regarded  as  a  finding  against  the  party  having 
the  burden  of  establishing  such  fact 

I  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §8  940-945.] 

3.  Mines  and  Minerals— Oil  and  Gab  Lease 

—Construction. 

Where  an  oil  and  gas  lease  provided  for 
the  construction  of  seven  wells  on  a  70-acre 
tract  but  did  not  locate  the  wells  nor  designate 
the  form  of  10-acre  lots  to  be  apportioned  to 
each  well,  the  burden  of  making  well  reserva- 
tions was  on  the  lessee  or  his  assignee,  the  les- 
sor's suc«*s8or  not  being  entitled  to  arbitrarily 
set  off  20  acres  for  two  active  wells  actually  dug, 
and  quiet  his  title  to  the  remaining  tract  after 
the  expiration  of  the  time  for  the  construction 
of  all  the  wells,  but  was  only  authorized  to 
demand  of  the  lessee's  assignee  that  he  make 
such  reservation  within  a  reasonable  time,  and, 
on  his  failure  to  do  so,  sue  to  obtain  the  appor- 
tionment from  the  court 

4.  Same— Demand  of  Lessee's  Successor. 

Where  the  right  of  the  lessee  of  oil  and 
gas  land  to  make  reservations  of  10-acre  lots  for 
each  well  passed  to  the  receiver  of  an  assignee 
of  the  lease,  and  all  the  receiver's  rights  were 
transferred  to  defendant,  without  any  demand 
having  been  made  by  the  lessor's  successor  that 
the  lessee's  assignee  or  the  receiver  designate 
such  reservations  within  a  reasonable  time,  the 
receiver's  assignee  was  entitled  to  notice  to  make 
such  reservation  notwithstanding  he  purchased 
with  notice  of  litigation  instituted  by  the  lessor's 
assignee  to  enforce  an  arbitrary  reservation 
made  by  him,  and  to  quiet  title  to  the  balance  of 
the  land. 

5.  Appeal  —  Conclusions  of  Law  — Excep- 
tions. 

An  exception  to  the  court's  conclusions  of 
law  raises  no  question  as  to  the  sufficiency  of 
the  evidence  to  support  the  findings  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
fol  2,  Appeal  and  Error,  8$  1635-1637.] 


Appeal  from  Circuit  Court,  Delaware  Coun- 
ty ;  Jus.  G.  Leffler,  Judge. 

Action  by  Miles  J.  Pittlnger  against  Sam- 
uel T.  Ramage.  From  a  judgment  for  de- 
fendant plaintiff  appeals.  Affirmed. 

McClellan  &  Hensel,  for  appellant  Grif- 
fith &  Ross  and  Simmons  &  Dailey,  for  ap- 
pellee. 

MYERS,  J.  This  was  an  action  to  quiet 
title  to  50  acres  off  of  the  south  end  of  a  cer- 
tain 70-acre  tract  of  real  estate  In  Delaware 
county,  Ind.,  against  a  natural  gas  and  oil 
lease,  executed  by  appellant's  grantors  to  the 
Uonie  Oil  &  Gas  Company,  and  held  by  ap- 
pellee as  a  remote  assignee.  An  amended 
complaint  In  two  paragraphs,  answered  by 
general  denial,  formed  the  issues.  Trial  by 
the  court,  and  at  the  request  of  appellee  spe- 
cial findings  of  fact  were  submitted  and  con- 
clusions of  law  stated  thereon,  and  judgment 
for  appellee,  defendant  below.  Appellant's 
motion  for  a  new  trial  was  overruled,  and 
this  ruling  is  assigned  as  error.  This  ruling 
and  that  the  court  erred  in  its  conclusions  of 
law  are  the  only  questions,  under  a  very  lib- 
eral construction  of  the  law  and  rules  of 
the  supreme  and  this  court  that  can  pos- 
sibly be  considered.  Appellee  vigorously  in- 
sists that  appellant  in  the  preparation  of 
his  brief,  has  not  complied  with  clause  5, 
rule  22,  of  the  supreme  and  this  court  (55 
N.  B.  vl),  and  for  that  reason  the  questions 
sought  to  be  presented  are  waived.  We  agree 
with  appellee  in  this  particular,  and  for  that 
reason  alone  the  cause  should  be  affirmed. 
The  brief  does  not  set  forth  any  reasons  for 
a  new  trial,  nor  is  there  any  statement  that 
a  motion  for  a  new  trial  was  filed,  nor  is 
there  any  reference  to  the  record  where  such 
motion  may  be  found,  nor  does  the  brief  ex- 
hibit the  special  findings  of  fact  or  the  con- 
clusions of  law.  It  would  be  impossible  from 
the  brief  to  determine  either  of  the  ques- 
tions argued,  and,  this  being  true,  such  as- 
signments may  be  considered  as  waived. 
Chicago  Terminal  Transfer  R.  R.  Co.  v.  Wal- 
ton, 165  Ind.  253,  254,  74  N.  E.  1090,  and  cases 
cited.  But  In  view  of  the  very  small  rec- 
ord in  this  case  we  have  concluded  to  pass 
upon  the  merits.  Board  v.  Crone,  36  Ind. 
App.  283.  75  N.  E.  826. 

It  Is  claimed  that  the  decision  of  the  court 
is  not  sustained  by  sufficient  evidence.  Un- 
der this  head,  It  is  argued  that  there  Is  no 
evidence  tending  to  show  that  seven  wells 
bad  been  drilled  on  the  premises  described 
in  the  lease,  nor  that  by  any  act  of  appel- 
lant was  appellee  or  any  of  his  assignors  re- 
leased from  the  full  performance  of  the  con- 
ditions of  the  lease,  or  that  the  terms  of  the 
lease  had  been  fully  complied  with.  The 
question  for  consideration  depends  upon  that 
part  of  the  leas,;  which,  in  substance,  pro- 
vides that  In  consideration  of  $1  lessors  did 
thereby  grant  unto  the  Home  Gas  &  Oil  Com- 
pany, its  successors  and  assigns,  all  the  gas 
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d  oil  in  and  under  a  certain  70-acre  tract 
land  In  Delaware  county,  Ind.,  reserving 
e-sixth  part  of  all  oil  produced  and  saved, 
be  delivered  In  the  pipe  line  with  which 
>  lessee  might  connect  the  wells  to  be  drill- 
on  said  land.  The  lessee  agreed  to  drill 
least  seven  wells  on  said  tract  of  real  es- 
te  within  the  periods  following,  to  wit: 
e  first  to  be  completed  "within  thirty-five 
ys  from  the  date  of  this  grant,"  the  second 
11  to  be  completed  within  five  months,  and 
veil  each  four  months  after  the  completion 
the  second  well  until  all  were  completed, 
any  time  after  the  completion  of  two  wells, 
the  payment  of  $1,  the  lessee  might  sur- 
ider  aud  cancel  the  lease  of  record  and 
>reby  terminate  all  its  rights  and  obliga- 
ns  as  to  all  or  any  part  of  the  land,  with 
i  right  to  the  lessors  to  regrant  to  others 
•h  abandoned  portion.  Provision  is  made 
lereby  the  lessee  may  retain  10  acres  for 
:h  of  the  completed  wells.  The  lease  was 
ted  August  14,  1902.  The  special  findings 
)w,  and  there  is  evidence  to  support  them, 
it  In  September,  1902,  the  Home  Oil  &  Gas 
mpany  took  possession  of  the  real  estate 
der  the  lease  and  drilled  a  well  thereon, 
ich  produced  gas  In  paying  quantities,  and 
ich  has  continuously  been  utilized.  In 
tober,  1902,  the  second  well  was  drilled, 
ich  produced  neither  oil  or  gas.  On  Janu- 
•  29,  1903,  appellant  became  the  owner  of 
s  land.  In  October,  1903,  the  first  well 
s  drilled  deeper,  and  it  produced  oil.  On 
tober  17,  1903,  the  controversy  between  ap- 
lant  and  the  Home  Oil  &  Gas  Company  re- 
ading the  developing  of  the  land  for  oil 
1  gas  was  compromised,  appellant  receiv- 
$75.  On  April  22,  1904,  the  Home  Oil  & 
s  Company  transferred  said  lease  in  writ- 
to  the  Reid  Oil  Company.  In  June,  1904, 
Reid  Oil  Company  drilled  a  third  well, 
ich,  with  the  first  well,  was  equipped  and 
itinuously  ever  since  has  been  oil  pro- 
bers; that  appellant  has  received  and  is 
eiving  his  full  royalty  as  provided  in  the 
se,  and  has  ever  since  the  completion  of 
first  well  received  and  used  gas  there- 
in for  domestic  purposes.  On  October  1, 
4,  this  action  was  commenced.  On  Octo- 
-  5,  1904,  the  Reid  Oil  Company  became 
olvent,  and  its  property,  including  this 
se,  was  by  the  receiver  on  February  1, 
>5,  under  order  of  the  court  sold  to  and 
sale  duly  confirmed  by  the  court  In  ap- 
lee,  that  appellee  on  said  last  date  took 
isession  of  said  land  under  said  lease,  and 
iu  that  time  and  continuously  ever  since 
i  produced  oil  and  gas  from  eald  first  and 
rd  wells,  that  no  other  wells  have  been 
lied  or  completed  on  said  land.  Other 
ts  are  bound  not  necessary  here  to  set 
.  On  the  facts  found,  conclusions  of  law 
re  stated  In  favor  of  appellee,  and  judg- 
nt  was  rendered  in  accordance  with  these 
elusions  of  law.  The  settled  law  appliea- 
to  the  consideration  of  special  findings 
fact  is  that  a  failure  to  find  a  material 


fact  must  be  regarded  as  a  finding  against  the 
party  having  the  burden  of  establishing  such 
fact. 

In  the  case  at  bar,  the  complaint  proceeds 
upon  the  theory  that  inasmuch  as  the  com- 
pleted wells  are  located  on  20  acres  off  the 
north  end  of  the  70-acre  tract  covered  by  the 
lease,  and  no  wells  on  the  remaining  50-acre 
portion,  and  the  time  having  passed  within 
which  the  remaining  four  wells  were  to  be 
drilled,  there  was  such  a  violation  of  the  pro- 
visions of  the  lease  as  would  authorize  this 
action.  The  complaint  does  not  allege,  nor 
does  the  evidence  show,  that  prior  to  the  com- 
mencement of  this  action  10  acres  had  been 
designated  for  each  active  well,  nor  does  It 
appear  that  appellee  or  any  of  his  assignors 
have  been  called  upon  to  make  such  selection, 
nor  that  between  the  parties  any  agreement 
had  been  entered  into  whereby  said  north 
20-acre  tract  should  be  taken  as  such  res- 
ervation. The  lease  does  not  locate  the 
wells  or  designate  the  form — whether  oblong 
or  square — of  the  10-acre  tracts,  nor  in  case 
of  failure  to  drill  wells  does  it  provide  for 
any  particular  described  part  of  the  land  to 
be  released  on  account  of  such  failure.  The 
lease  gave  the  lessee  a  right  to  enter  upon 
the  70-acre  tract  and  explore  the  same  for 
oil  and  gas.  Pursuant  to  this  right,  three 
wells  were  actually  drilled' on  the  north  20 
acres,  but  they  were  not  so  located  because 
of  any  contract  or  agreement  requiring  that 
part  of  the  land  to  be  first  developed.  The 
lease  left  the  location  of  the  wells  to  the 
judgment  of  the  lessee,  except  that  no  well 
was  to  be  drilled  nearer  than  200  feet  of  any 
building  on  the  land.  As  we  have  seen,  the 
exact  form  of  the  10-acre  tract  to  be  re- 
served for  each  completed  well  is  not  specif- 
ically fixed  by  the  lease,  and  in  this  particu- 
lar the  lease  is  indefinite.  A  similar  lease 
to  the  one  now  under  consideration  was  be- 
fore the  court  in  the  case  of  Jones  v.  Mount, 
166  Ind.  570,  77  N.  B.  1089,  and  in  that  case 
it  was  held  that  the  burden  of  making  well 
reservations  was  upon  the  lessee,  and,  if  up- 
on demand  such  party  does  not  make  such 
reservation  within  a  reasonable  time,  the 
courts  may  be  called  upon  to  do  so.  In  this 
case  appellant  arbitrarily  set  off  20  acres  as 
a  reservation  for  the  two  active  wells,  and 
sought  to  quiet  bis  title  against  the  lease  as 
to  the  remainder  of  the  land.  This  appel- 
lant cannot  legally  do.  He  made  no  demand 
upon  the  original  lessee  or  its  assigns  that 
well  reservation  be  selected,  and  without  such 
demand  and  refusal  to  comply  therewith,  In 
the  absence  of  an  agreement  describing  the 
premises  reserved  with  each  well,  the  court, 
because  of  an  Indefinite  and  insufficient  de- 
scription of  the  land,  would  have  no  basis 
upon  which  to  render  a  decree  Quieting  title. 
Jones  v.  Mount,  30  Ind.  App.  59,  63  N.  E. 
798;  Jones  v.  Mount,  supra;  Monaghan  v. 
Mount,  36  Ind.  App.  188,  74  N.  E.  579. 

Appellant  insists  that  no  demand  was  nec- 
essary, for  the  reason  that  appellee  took  the 
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lease  with  notice  of  the  litigation  and  the 
claims  of  appellant  It  must  be  admitted 
that  the  receiver  at  the  time  of  the  sale  had 
the  right  to  make  well  reservations.  This 
right  was  guaranteed  to  him  under  the  lease, 
and  this  right  was  sold  to  appellee.  If  the 
demand  had  been  made  on  the  Reid  Oil  Com- 
pany or  its  receiver,  and  it  had  failed  to  ex- 
ercise this  right  within  a  reasonable  time, 
then  such  demand  would  be  effective  as 
against  appellee,  but  such  is  not  the  state  of 
this  record. 

The  exception  to  the  conclusions  of  law 
raises  no  question  as  to  the  sufficiency  of  the 
evidence  to  support  the  findings  of  fact,  which 
for  the  purpose  of  any  question  presented  by 
such  exception  must  be  considered  as  hav- 
ing been  fully  and  correctly  found.  Ray  v. 
Baker,  165  Ind.  74,  74  N.  E.  619 ;  Conner  v. 
Andrews  Land  Co.,  162  Ind.  388,  349,  70  N. 
E.  376 ;  Eisman  v.  Whalen  (Ind.  App.)  79  N. 
E.  514;  Reserve  Loan,  etc.,  Co.  v.  Hockett, 
35  Ind.  App.  842,  73  N.  E.  842. 

The  conclusions  of  law  are  well  supported 
by  the  findings,  and,  the  decision  of  the 
court  being  sustained  by  the  evidence,  the 
judgment  Is  therefore  affirmed. 


(41  Ind.  App.  us) 

MERIDIAN  LIFE  &  TRUST  CO.  OF  IN- 
DIANA v.  EATON.  (No.  5,855.)  * 

(Appellate  Court  of  Indiana.  Division  No.  1. 
Nov.  8,  1907.) 

1.  Contracts  —  Agreement  fob  Benefit  of 
Third  Person— Liability  of  Third  Per- 
son. 

Where  a  contract  is  made  for  tbe  benefit  of 
a  third  person,  and  he  avails  himself  of  its  ad- 
vantages, the  law  creates  a  privity,  and  he  must 
bear  the  burdens  of  a  party  to  the  contract 

fEd.  Note.— For  cases  in  noint,  see  Cent  Dig. 
vol.  11,  Contracts,  §8  808-810.] 

2.  Same— Acceptance. 

A  contract  cannot  be  affirmed  in  part  and 
rejected  in  part  It  must  be  accepted  or  reject- 
ed as  a  whole. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §§  100-103.] 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  81  N.  E.  607. 

MYERS,  J.  On  petition  for  a  rehearing, 
appellant  earnestly  Insists  that  the  court 
erred  in  holding  that  the  contract  of  Decem- 
ber, 1898,  and  June,  1899,  did  not  "protect" 
It  from  liability  to  repay  $3,000  received  from 
appellee. 

Appellant  states  its  position  as  follows: 
"Our  contention  It  that  the  company  Is  'pro- 
*  Transfer  denied. 


tected,'  not  'bound,'  by  the  contract  We  re- 
spectfully Insist  that  there  is  no  inconsisten- 
cy between  a  claim  that  the  company  was 
not  bound  by  that  contract  and  a  claim  that 
the  contract  serves  to  protect  it  against  any 
direct  liability  to  the  appellee.  The  appel- 
lant did  Insist  and  still  Insists,  that  it  has 
never  recognized  or  acknowledged  any  lia- 
bility growing  out  of  the  contract  and  In 
that  sense  has  never  'ratified'  or  'adopted* 
it;  that  is.  It  has  never  recognized  the  con- 
tract as  imposing  any  liability  upon  It  to 
account  for  or  refund  the  money  received 
under  It"  By  reference  to  the  contract  a 
stipulation  will  be  found  whereby  the  ap- 
pellant was  to  execute  its  promissory  note 
to  the  appellee  for  $1,500,  with  8  per  cent  in- 
terest, payable  semiannually,  due  In  10  years, 
and  set  aside  from  the  expense  fund  $1  for 
each  $1,000  of  insurance  in  force  at  the  end 
of  each  year,  to  be  divided  annually  between 
the  parties  to  the  contract  No  claim  is 
made  that  it  ever  compiled  or  offered  to  com- 
ply with  that  stipulation.  While  appellant 
pleads  the  contract  as  a  defense,  he  does 
not  aver  that  it  is  able,  ready,  and  willing 
to  perform  the  conditions  thereby  Imposed 
upon  it,  nor  did  It  offer  any  evidence  tending 
to  prove  a  willingness  to  comply  with  the 
conditions  in  the  contract  by  it  to  be  per- 
formed. It  proceeds  upon  the  theory  of  a 
contract  entered  into  by  the  Individuals  for 
its  benefit,  and,  having  received  the  benefit 
to  that  extent  only  had  the  contract  been 
ratified,  but,  as  to  the  burden  imposed,  it 
disclaimed  liability  and  refused  to  be  bound 
by  it  on  the  ground  that  It  is  not  a  party  to 
the  contract  and  has  never  ratified  or  adopt- 
ed it 

We  are  still  unable  to  see  how  a  party  may 
accept  the  benefits  of  a  contract  and  at  the 
same  time  refuse  to  be  bound  by  its  terms 
and  conditions.  The  rule  is  that  a  contract 
made  for  the  benefit  of  a  third  party,  and 
in  case  such  third  party  avails  itself  of  its 
advantages,  the  law  creates  a  privity,  and 
be  must  bear  the  burdens  that  properly  be- 
long to  him  as  a  party  to  the  contract.  John- 
son v.  Central  Trust  Co.,  159  Ind.  605,  610, 

65  N.  E.  1028;  Foster  v.  Leinlnger,  33  Ind. 
App.  669,  72  N.  E.  164;  Miller  v.  Bllllngsly, 
41  Ind.  489;  Miller  v.  Land  &  Lumber  Co., 

66  N.  C.  503.  "A  contract  cannot  be  affirm- 
ed in  part  and  rejected  in  part  It  must  be 
totally  repudiated  or  not  repudiated  at  all." 
Leake  v:  Ball,  116  Ind.  214, 17  N.  E.  9ia  It 
is  upon  this  theory  that  we  hold  that  appel- 
lant was  not  entitled  to  the  benefit  of  the 
contract  as  ft  defense  to  this  action. 

Petition  for  rehearing  overruled. 
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Mass.  3SS) 

HOUGHTON  et  al.  r.  DICKINSON, 
upreme  Judicial  Court  of  Massachusetts. 
Hampshire.  Oct  16,  1907.) 

awards— Status  of  Illegitimate  Chil- 

ex. 

At  common  law  a  child  not  born  in  lawful 
ock  is  without  inheritable  blood,  and  is  in- 
ble  of  participating  in  the  estate  of  his 
?r,  dying  intestate. 

d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
6.  Bastards,  §8  250-256.] 

AM  E. 

The  state  has  the  power  to  prescribe  that 
ron  born  out  of  lawful  marriage  may  under 
tin  conditions  become  legitimate, 
d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
C.  Bastards,  §  13.] 
a  me— Acknowledgment. 
Under  Rev.  Taws,  c.  133,  8  5,  providing 
an  illegitimate  child  whose  parents  have 
married  and  whose  father  has  acknowledged 
shall  be  considered  legitimate,  the  require- 
s  for  legitimation  are  the  intermarriage 
e  parents  and  the  subsequent  recognition  of 
•hfld  as  his  offspring  by  the  father,  which 
rnition  may  be  shown  by  conduct,  as  well 
r  declarations. 

1.  Note.— For  cases  in  point,  see  Cent  Dig. 
3,  Bastards,  §§  13-18.] 

uos. 

On  the  issue  whether  the  father  of  an  11- 
mate  child  acknowledged  him  as  his  child, 
n  Rev.  Laws-,  c.  133,  9  5,  evidence  held  to 
irize  a  finding  that  the  father  acknowledged 
hild  as  his  child,  so  as  to  entitle  the  child 
ke  as  heir  of  the  father  under  chapter  133, 
:1.  1,  and  chapter  140,  §  8,  cl.  2,  providing 
he  descent  of  real  estate  and  the  distribu- 
sf  personalty. 

i.  Note.— For  cases  in  point  see  Cent  Dig. 
i.  Bastards,  §§  9,  10.] 

•peal  from  Probate  Court  Hampshire 
ty. 

it  by  Edwin  D.  Marsh,  administrator, 
ist  Leora  Houghton  and  others.  From 
lecree,  certain  of  the  defendants  appeal, 
ned. 

iliam  J.  Reilley,  for  appellants.  Ste- 
S.  Taft  and  Stephen  8.  Taft,  Jr.,  for 
ndent'  Marshall  D.  Dickinson. 

:ALEY,  J.  By  the  common  law,  not 
lg  been  born  in  lawful  wedlock,  the  re- 
lent was  without  inheritable  blood,  and 
fore  would  have  been  Incapable  of  par- 
king In  the  distribution  of  the  estate 
is  putative  father,  who  died  Intestate. 
Com.  (Sharswood's  Ed.)  445.  Until  par- 
abrogated  by  St  1832,  p.  444,  c.  147, 
itting  an  Illegitimate  child,  upon  the  In- 
irriage  of  his  parents  and  subsequent 
>wledgment  by  his  father,  to  be  recog- 
as  an  heir  of  legitimate  children  of  the 
.parents,  and  by  Rev.  St.  1836,  c.  61,  | 
lich  gave  to  him  the  further  right  of  a 
I  heir  yet  still  excluding  him  from  any 
3  of  Inheritance  by  way  of  representa- 
under  either  parent  this  doctrine  had 
iled  here  from  the  earliest  times.  It  is, 
ver,  within  the  power  of  the  state  to 
rlbe  that  children  born  out  of  lawful 
lage  may  under  certain  conditions  be- 

S2  N.E.-31 


come  legitimate;  and  this  exception  having 
been  subsequently  removed  by  St  1853,  p. 
516,  c.  253,  now  embodied  by  re-enactments 
In  Rev.  Laws,  c.  133,  8  5,  since  then  a  child 
thus  born,  but  whose  parents  have  subse- 
quently Intermarried  and  whose  father  claims 
him  as  bis  offspring,  succeeds  to  the  status 
and  corresponding  legal  rights  enjoyed  by 
legitimate  children.  Ross.  v.  Ross,  129  Mass. 
247,  37  Am.  Rep.  321;  In  re  Goodman's 
Trusts,  17  Ch.  D.  266.  The  history  of  our 
statutory  recognition  of  what  may  be  termed 
the  natural  rights  of  innocent  children  who 
have  no  control  over  the  circumstances  at- 
tending their  birth  is  traced  in  Ross  v.  Ross, 
129  Mass.  242,  258,  259,  37  Am.  Rep.  321,  and 
the  reasons  which  may  be  presumed  to  have 
influenced  legislative  action  In  the  passage  of 
the  last  statute  are  very  fully  stated  In  Mon- 
son  v.  Palmer,  8  Allen  (Mass.)  551,  556.  In 
terms  the  statute  whereby  our  law  relating 
to  legitimation  was  thus  brought  Into  har- 
mony with  the  humane  spirit  of  the  civil  law, 
and  of  modern  times,  and  freed  from  the  pol- 
icy of  the  early  common  law  which  was 
founded  upon  reasons  growing  out  of  the 
feudal  system,  is  "as  broad  and  comprehen- 
sive as  the  language  affords."  See  Ross  v. 
Ross,  ubl  supra;  Stevenson  v.  Sullivan,  5 
Wheat  (U.  S.)  207,  282,  note,  5  L.  Ed.  70; 
Kent  Com.  (14th  Ed.)  209,  210.  If  the  stat- 
ute because  It  modifies  the  common  law  Is  to 
be  strictly  construed,  yet  the  construction 
adopted  should  advance,  rather  than  de- 
feat, the  purpose  of  the  Legislature.  San- 
ford  v.  Marsh,  180  Mass.  210,  211,  62  N.  E. 
268 ;  Monson  v.  Palmer,  ubl  supra ;  Rogers 
V.  Nichols,  186  Mass.  440,  443,  71  N.  E.  950. 
The  qualifying  requirements  for  legitimation 
are  the  Intermarriage  of  the  parents,  and 
subsequent  recognition  of  the  child  as  his 
offspring  by  the  father.  Brock  v.  State,  85 
Ind  397. 

It  having  been  determined  in  the  case  of 
Dickinson  v.  Dickinson,  167  Mass.  474,  45 
N.  E.  1091,  that  the  marriage  was  valid,  the 
appellants  Insist  that  the  facts  reported  are 
Insufficient  as  matter  of  law  to  support  the 
finding  of  acknowledgment  While  no  form- 
al acts  are  prescribed  by  the  statute  which 
shall  constitute  the  acknowledgment  requir- 
ed, undoubtedly  the  recognition  of  parentage 
must  be  unambiguous.  But  if  so,  such  rec- 
ognition may  be  shown  by  conduct  as  well 
as  by  declarations,  and  upon  referring  to 
the  subordinate  findings  the  contention  urged 
is  manifestly  without  foundation.  During 
their  engagement  and  under  a  promise  of 
marriage,  intercourse  took  place  between  the 
decedent  and  the  respondent's  mother.  If 
upon  knowledge  of  her  pregnancy  at  first  he 
refused  to  perform  his  contract  neither  then, 
nor  at  birth,  did  he  deny  the  paternity  of 
the  child,  but  declared  him  to  be  bis  own, 
and  consented  that  he  should  be  named 
after  him.  In  the  short  Interval  which  fol- 
lowed before  marriage,  he  not  only  frequent- 
ly visited  the  home  of  his  wife's  parents, 
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and spoke  of  getting  married,  and  of  keep- 
ing bouse  for  the  benefit  of  tbe  "boy,"  but 
In  otber  ways  Is  found  to  have  recognized 
the  respondent's  paternity.  After  marriage, 
the  respondent  was  received  and  treated  as 
his  son,  and  if  the  period  of  matrimonial 
cohabitation  was  short,  and  there  was  no 
acknowledgment  of  parenthood  beyond  the 
limits  of  his  own  family,  and  that  of  his 
parents  with  whom  be  lived,  to  what  extent, 
If  at  all,  these  facts  affected  the  weight  to 
be  given  to  the  evidence  was  solely  for  the 
presiding  judge  to  decide.  Heywood  v. 
Stiles,  124  Mass.  275;  Wylie  r.  Cotter,  170 
Mass.  856,  49  N.  B.  746,  64  Am.  Rep.  305. 
There  was,  moreover,  a  declaration  or  ac- 
knowledgment of  a  public  nature,  when  as 
a  witness  In  the  divorce  proceedings  Institut- 
ed by  his  wife  he  stated,  that  upon  his  de- 
parture from  the  state,  she  remained  taking 
care  of  his  "boy,"  and  of  her  parents.  It 
seems  to  have  been  substantially  uncontro- 
verted  that  during  the  time  elapsing  after 
Knowledge  of  the  pregnancy,  and  until  the 
decedent  permanently  returned  to  this  Com- 
monwealth he  declared  and  admitted  the 
respondent  to  be  his  son.  In  the  face  of 
the  contrary  statements  made  -after  his  re- 
turn, which  may  have  tended  to  support  the 
position  of  the  appellants,  the  facts  to  which 
we  have  adverted  describing  the  paternal 
relations,  and  recognition,  clearly  warranted 
the  conclusion  expressed  by  the  principle 
finding,  that  the  statute  had  been  fully  sat- 
isfied. American  Malting  Co.  v.  Souther 
Brewing  Co.,  194  Mass.  94,  102,  80  N.  B. 
526;  Wylle  r.  Cotter,  ubi  supra;  Griffin  v. 
Cunningham,  183  Mass.  505,  509,  67  N.  B. 
660;  Metheny  v.  Bonn,  160  111.  268,  43  N.  E. 
880 ;  Gaines  v.  New  Orleans,  6  Wall.  (U.  S.) 
642,  670,  18  L.  Ed.  950. 

Having  been  lawfully  legitimated  the  le- 
gal relation  of  parent  and  child  was  created, 
and  consequently  he  takes  the  estate  as  his 
father's  heir.  Rev.  Laws,  c.  138,  |  1,  cL 
Is  Id.  c.  140,  i  8,  CL  2. 

Decree  of  probate  court  affirmed. 


STATE  ez  rel.  BOARD  OF  OOM'RS  OP 
HENDRICKS  COUNTY  v.  BOARD  OF 
COM'RS  OF  MARION  COUNTY.  (No. 
20,918)  i 

(Supreme  Court  of  Indiana.  Nov.  8,  1907.) 
L  Mandamus— Petition. 

Mandamus  was  brought  by  tbe  "state  on 
the  relation  of  [setting  out  the  names  of  tbe 
individual  members  of  the  board]  constituting 
the  board  of  commissioners  of  H.  county  against 
the  board  of  commissioners  of  M.  county." 
Held,  that  the  language  used  made  the  board  of 
commissioners  of  H.  county  the  relator. 
2.  Counties  —  Highways  —  Improvements 
—  Bonus  —  Validity  —  Statutoby  Provi- 
sions. 

Acts  1905.  p.  495,  c.  164,  |  4  (Burns*  Ann. 
St.  Supp.  1905,  f  6819),  requires  townships 
abutting  on  an  unimproved  highway  on  the 
boundary  line  between  two  counties  to  pay  the 

1  Superseded  by  opinion,  86  N.  E>.  518. 


expense  of  the  improvement  thereof,  including 
the  cost  of  survey,  printing  bonds,  publication, 
and  the  expense  of  the  county  auditor  and  'mem- 
bers of  the  board  of  commissioners  attending 
meetings  out  of  their  own  county  in  the  same 
manner,  extent,  and  portions  and  under  the  same 
rule  as  provided  by  Acta  1901,  p.  456,  c.  205. 
I  7.  It  also  provides  for  joint  meetings  of  the 
boards  of  commissioners  after  the  contract  is 
let  to  determine  the  amount  of  money  each 
township  shall  raise  for  constructing  or  improv- 
ing such  roads.  Section  6  of  Acts  1905,  p.  495, 
c.  1G4  (Burns'  Ann.  St.  Supp.  1905,  f  6821), 
provides  for  meetings  of  the  boards  to  act  on 
estimates  in  favor  of  the  contractor,  etc.  Sec- 
tion 7  (Burns'  Ann.  St.  Supp.  1905,  §  6822)  pro- 
vides for  meetings  of  the  boards  as  often  as  may 
be  necessary  to  carry  out  the  provisions  of  the 
act.  Acts  1901,  p.  454,  c  205,  |  6,  provides 
that,  for  the  purpose  of  raising  money  to  pay 
for  the  construction  of  free  gravel,  etc^  roads, 
the  board  of  commissioners  shall  issue  bonds 
of  the  county  not  exceeding  the  amount  of  the 
contract  price  and  all  expenses  incurred  prior 
to  the  letting  of  the  contract,  etc.  Section  10 
provides  for  the  appointment  of  a  superintend- 
ent to  supervise  the  construction  of  such  roads, 
his  compensation  "to  be  paid  out  of  the  con- 
struction fund  of  said  road  or  roads."  Held, 
that  the  amount  of  the  bonds  issued  by  the 
board  of  county  commissioners  is  not  limited  to 
the  contract  price  and  expenses  incurred  before 
the  contract  is  let,  and  that  the  expenses  to  be 
incurred  after  the  apportionment  of  the  total 
coBt  of  the  improvement  provided  for  in  section 
4  of  the  act  of  1905  must  necessarily  be  esti- 
mated. 

8.  Same— Delegated  Powers. 

A  county  is  an  involuntary  corporation  or- 
ganized as  a  political  subdivision  of  the  state 
by  the  Legislature  solely  for  governmental  pur- 
poses. Such  subdivisions  are  instrumentalities 
of  government,  and  exercise  the  powers  delegat- 
ed by  the  state  and  act  for  the  state,  and,  as  the 
state  is  not  liable  for  tbe  acts  or  omissions  of 
its  officers,  a  county  is  not  liable  for  the  acts 
or  omissions  of  its  officers  in  relation  to  such 
functions  because  they  belong  to  the  state. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  13,  Counties,  f  212.] 

4.  Highways— Legislative  Control. 

All  roads  laid  out  under  legislative  enact- 
ment are  public  highways,  belonging  to  the  state 
under  full  control  of  the  Legislature,  which 
may  in  the  absence  of  constitutional  limitations 
exercise  such  control  directly. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §8  25-87.] 

5.  Eminent  Domain  —  Nature  of  Power  — 
Powers  or  Eminent  Domain  and  or  Tax- 
ation Distinguished. 

In  enacting  laws  for  the  improvement  of 
public  highways  of  the  state,  the  Legislature  ex- 
ercises the  sovereign  power  of  taxation,  and  not 
that  of  eminent  domain. 

6.  Taxation  —  Publio  Purposes  —  Power  or 
Legislature. 

The  power  of  the  Legislature  In  matters  of 
taxation  for  public  purposes  is  unlimited,  ex- 
cept as  restricted  by  the  state  or  federal  Con- 
stitution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  8  8.] 

7.  Highways) — Control. 

Gravel  and  macadamized  roads,  and  those 
built  of  otber  material,  may  be  constructed  and 
kept  in  repair  by  the  state  or  under  state  au- 
thority by  municipal  subdivisions  of  the  state 
or  taxing  districts  created  by  the  Legislature  for 
that  purpose. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
voL  25,  Highways,  |  823.] 
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The  construction  and  repair  of  public  high- 
ways by  the  state  is  the  exercise  of  a  state 
iunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §  323.] 

0.  Same— Taxation. 

A  uniform  tax  upon  all  property,  real  and 
personal,  in  a  taxing  district,  according  to  its 
appraised  value,  for  taxation  for  the  construc- 
tion and  repair  of  public  highways,  is  for  a  gov- 
ernmental purpose,  the  same  as  a  tax  to  support 
the  public  schools,  and  the  remedy  for  such 
taxation,  if  unwise,  unjust,  or  oppressive,  must 
be  sought  from  the  legislative,  and  not  the  judi- 
cial, department. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Highways,  §§  379-399.J 

10.  Same— Taxing  Distbicts. 

In  exercising  the  power  of  improving  pub- 
lic highways,  the  Legislature  may,  by  a  general 
law,  provide  for  taxing  districts  without  regard 
to  the  boundaries  of  counties,  townships,  or  mu- 
nicipalities. 

11.  Counties  —  Bonds  —  Statutes  —  Con- 
stitutional Law— Right  of  Local  Self- 
government. 

Act  March  7,  1905  (Acta  1905,  pp.  493- 
496.  c  164;  Burns'  Ann.  St.  Supp.  1905,  §§ 
6816-6822),  provides  for  the  improvement  of  un- 
improved highways  on  the  boundary  line  between 
two  counties  on  the  petition  of  50  freeholders, 
voters  of  any  township  or  townships  abutting 
such  highway,  the  same  to  be  considered  and 
determined  after  notice  given  by  the  commis- 
sioners of  either  county.  Complete  jurisdiction 
is  given  the  commissioners  of  the  county  before 
which  the  proceedings  are  commenced  to  order 
the  road  constructed,  let  the  contract,  etc..  and 
the  other  county  is  required  to  issue  its  bonds 
for  the  amount  apportioned  to  the  abutting 
townships  in  said  county,  and  levy  the  amount 
of  the  bonds  on  the  taxable  property  in  the^ abut- 
ting townships,  etc.  Held,  that  the  act  is  not 
unconstitutional,  as  a  deprivation  of  the  right  to 
local  self-government. 

12.  Constitutional  Law— Distribution  of 
Governmental  Powebs. 

Const,  art.  3,  I  1,  provides  that  the  powers 
of  the  government  are  divided  into  three  de- 
partments— the  legislative,  the  executive,  and  the 
judicial— and  that  no  person  charged  with  offi- 
cial duties  under  one  of  these  departments  shall 
exercise  any  of  the  functions  of  another,  except 
as  in  the  Constitution  expressly  provided.  Held 
that,  since  at  the  time  the  Constitution  took 
effect  boards  of  commissioners  had  judicial  pow- 
er, the  act  did  not  violate  Const,  art.  6,  S  10, 
providing  that  the  General  Assembly  may  confer 
on  boards  doing  county  business  in  the  several 
counties  powers  of  a  local  administrative  char- 
acter. 

13.  Same— Due  Process  of  Law. 

The  act  was  not  violative  of  the  fourteenth 
amendment  to  the  United  States  Constitution 
prohibiting  the  taking  of  property  without  due 
process  of  law. 

14.  HIGHWAYS— Impbovement— Pboceedings. 
Where  the  commissioners  of  one  county  or- 
dered the  improvement  of  a  highway  under  the 
act,  and  thereafter  met  in  joint  session  the  com- 
missioners of  the  adjoining  county,  whereupon 
the  cost  of  the  improvement  was  apportioned, 
etc,  all  orders  of  the  commissioners  of  the  lat- 
ter county  attempting  to  vacate  its  own  pro- 
ceedings or  the  proceeding  of  the  boards  of  the 
two  counties  were  void. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
the  board  of  commissioners  of  Hendricks 
county,  against  the  board  of  commissioners  of 


Marlon  county.  Judgment  for  respondent, 
and  relator  appeals.  Reversed. 

Brill  &  Harvey  and  Harding  &  Hovey,  for 
appellant  Caleb  S.  Denney,  G.  L.  Denney, 
and  H.  L.  Gould,  for  appellee. 

MONKS,  J.  This  action  was  brought  to 
compel,  by  the  writ  of  mandamus,  appellee, 
the  board  of  commissioners  of  Marion  coun- 
ty, to  perform  certain  alleged  duties  under 
the  act  approved  March  7,  1905  (Acts  1905, 
pp.  493-496,  c.  164,  being  sections  6816-6822. 
Burns'  Ann.  St  Supp.  HKK>),  for  the  con- 
struction of  free  gravel,  stone,  or  other 
macadamized  roads  on  county  lines.  Appel- 
lee's demurrer  was  sustained  to  the  petition 
and  alternative  writ  and,  appellant  refusing 
to  plead  further,  judgment  was  rendered  for 
appellee.  The  only  errors  assigned  call  In 
question  the  action  of  the  court  in  sustaining 
said  demurrer. 

It  appears  from  the  petition  and  alterna- 
tive writ  that  a  petition  was  filed  with  the 
board  of  commissioners  of  Hendricks  county 
for  the  improvement  of  a  highway  on  the 
boundary  line  between  the  counties  of  Hen- 
dricks and  Marlon,  under  said  act  of  1905 
(Acts  1905,  pp.  493-496,  c.  164;  sections  6816- 
6822,  Burns'  Ann.  St.  Supp.  1905),  and  that 
such  steps  were  taken  under  said  act  that 
the  board  of  commissioners  of  Hendricks 
county  ordered  that  said  highway  be  Im- 
proved, the  contract  for  said  improvement 
was  let,  and  the  boards  of  commissioners  of 
said  counties  met  in  Joint  session  and  ap- 
portioned the  cost  of  said  improvement  among 
the  townships  abutting  said  road  as  required 
by  the  said  act  Afterwards  the  board  of 
commissioners  of  Marion  county  entered  an 
order  that  "all  of  Its  proceedings  and  orders 
made  In  said  proceedings  be  vacated  and  an- 
nulled and  that  the  action  taken  by  said 
board  of  commissioners  and  the  board  of 
commissioners  of  Hendricks  county  fixing  the 
amount  to  be  paid  by  townships  abutting  on 
said  road  and  the  advertisement  for  the  sale 
of  bonds  as  well  as  the  contracts  entered  into 
by  the  board  of  commissioners  of  Hendricks 
county  be  and  the  same  are  not  concurred  in 
by  this  board  and  that  no  further  proceedings 
be  had  under  this  petition  and  that  the  same 
are  nsw  dismissed  by  this  board  at  the  cost 
of  the  petitioners."  It  Is  not  claimed  by  ap- 
pellee that  there  was  any  failure  to  comply 
with  the  requirements  of  said  act,  but  the 
ruling  of  the  court  in  sustaining  the  demur- 
rer to  the  alternative  writ  is  defended  on 
the  grounds  "(1)  that  the  members  of  the 
board  of  commissioners  were  not  proper  re- 
lators; and  (2)  that  the  proposed  bond  Is- 
sue will  be  unlawful,  being  based  on  the  es- 
timated cost,  Instead  of  actual  expenses;  and 
(3)  that  said  act  is  unconstitutional."  This 
proceeding  was  brought  by  the  "state,  on 
the  relation  of."  setting  out  the  names  of  the 
individual  members  of  the  board,  "constitu- 
ting the  board  of  commissioners  of  Hendricks 
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county,  against  the  board  of  commissioners 
of  Marlon  county."  We  think  the  language 
used  made  the  board  of  commissioners  of 
Hendricks  county  the  relator.  And,  as  no 
question  is  made  as  to  said  board  being  a 
proper  relator,  we  pass  to  tbe  :  xond  objec- 
tion urged  by  appellee. 

Section  4  of  tbe  act  of  1905  (Acts  1905,  p. 
495,  c.  164)  requires  tbe  abutting  townsblps 
to  pay  tbe  expense  of  the  Improvement,  "In- 
cluding the  cost  of  survey,  printing  bonds, 
publication  and  tbe  expense  of  the  county 
auditor  and  the  members  of  tbe  board  of 
commissioners  attending  any  meeting  or 
meetings  out  of  their  own  county,  In  the  same 
manner,  extent  and  portions  and  under  the 
same  rule  as  now  provided  by  law  in  section 
7  of  the  act  of  1901.  Acts  1901,  p.  456,  c.  205. 
Appellee  contends  that  as  section  6  of  the 
act  of  1901  provides  that  "for  the  purpose 
of  raising  money  to  pay  for  such  construction 
the  board  of  commissioners  shall  issue  bonds 
of  the  county  not  exceeding  the  amount  of 
the  contract  price  and  all  expenses  incurred 
prior  to  the  letting  of  the  contract"  that  the 
attempted  bond  Issue  Is  unlawful,  because  the 
amount  thereof  Is  in  excess  of  the  amount  of 
the  contract  price  and  all  the  expenses  in- 
curred prior  to  the  letting  of  the  contract. 
Section  10  of  said  act  of  1901  (Acts  1901,  p. 
457,  c.  205)  provides  for  the  appointment  of 
a  superintendent  to  supervise  the  construc- 
tion .of  such  roads,  and  that  bis  compensation 
shall  not  exceed  $2  per  day,  "to  be  paid  out 
of  the  construction  fund  of  said  road  or 
roads."  Such  superintendent  renders  all  of 
his  services  under  said  act  after  the  con- 
tract is  let,  and,  according  to  appellee's  con- 
tention, the  amount  thereof  could  not  be  In- 
cluded in  the  bonds  Issued  for  that  reason. 
If  said  act  of  1901  Is  so  construed,  there 
would  be  no  funds  for  tbe  construction  of 
said  road  or  roads  out  of  which  said  super- 
intendent could  be  paid  for  his  servicea  It 
Is  said  in  1  Lewis'  Sutherland  on  Statutory 
Construction  (2d  Ed.)  8  26S,  p.  514:  "The 
different  sections  or  provisions  of  the  same 
statute  or  code  should  be  so  construed  as 
to  harmonize  and  give  effect  to  each,  but  if 
there  Is  an  Irreconcilable  conflict,  the  later 
In  position  prevails."  See,  also,  2  Lewis' 
Sutherland  on  Statutory  Construction,  §§  349, 
350:  Black  on  Interpretation  of  Laws,  §  74, 
p.  168;  26  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
.  734,  735. 

In  determining  the  question  presented  by 
appellee,  not  only  the  sections  of  the  act  of 
1901  referred  to,  but  all  of  said  act  and 
the  act  of  1905  must  be  considered.  Section 
4  of  said  act  of  1905  provides  for  joint  meet- 
ings of  the  boards  of  commissioners  after 
tbe  contract  is  let  and  after  tbe  bonds  are 
issued  and  sold,  and  for  the  payment  of  the 
expenses  of  the  county  auditor  and  the  mem- 
bers of  the  board  of  commissioners  in  attend- 
ing any  meeting  outside  their  own  county. 
These  expenses  and  the  expense  of  printing 
the  bonds,  like  the  expense  for  the  compen- 


sation of  tbe  superintendent  under  the  law 
of  1901,  are  incurred  after  the  contract  Is  let, 
and  a  part  of  tbe  expense  of  the  auditor  and 
members  of  the  board  of  commissioners  may 
be  incurred  after  the  bonds  are  sold.  Sec- 
tions 4,  6,  and  7,  Acts  1905.  pp.  493,  496, 
c.  164.  It  is  clear,  therefore,  that  the  amount 
of  the  bonds  ,1s  not  limited  to  the  contract 
price  and  expenses  incurred  before  the  con- 
tract is  let  as  claimed  by  appellee,  and  that 
the  expenses  ■  to  be  Incurred  after  the  ap- 
portionment of  the  "total  cost"  of  the  im- 
provement provided  for  in  section  4  of  tile 
act  of  1905  (Acts  1905,  p.  495,  c.  164)  must 
necessarily  be  estimated.  The  grounds  upon 
which  appellee  insists  that  the  act  of  1905 
(Acts  1905,  pp.  493-496.  c.  164,  being  sections 
6816-6822,  Burns*  Ann.  St.  1905)  is  uncon- 
stitutional are  as  follows:  "(1)  It  Is  a  dep- 
rivation of  the  right  to  local  self-govern- 
ment (2)  It  is  a  violation  of  section  10  of 
article  6  of  the  state  Constitution,  which 
provides  that  'the  General  Assembly  may 
confer  upon  boards  doing  county  business  in 
the  several  counties,  powers  of  a  local  ad- 
ministrative character.'  (3)  It  is  a  taking  of 
property  without  due  process  of  law  in  vio- 
lation of  the  fourteenth  amendment  of  the 
Constitution  of  the  United  States."  Said  act 
of  March  7,  1905,  provides  for  the  improve- 
ment of  unimproved  highways  not  exceeding 
three  miles  in  length  on  the  boundary  line 
between  two  counties  upon  the  petition  of 
50  freeholders,  voters  of  any  township,  or 
townships,  abutting  such  unimproved  high- 
way, the  same  to  be  considered  and  deter- 
mined after  giving  notice  by  the  board  of 
commissioners  of  either  county  adjoining 
such  unimproved  highway.  Complete  juris- 
diction is  given  to  the  board  of  commissioners 
of  the  county  before  which  the  proceedings 
are  commenced  to  order  the  road  constructed, 
let  the  contract,  etc.,  and  tbe  other  county  Is 
required  to  Issue  Its  bonds  for  the  amount  ap- 
portioned to  the  abutting  townships  in  said 
county,  levy  the  amount  of  said  bonds  and 
the  Interest  thereon  on  the  taxable  prop- 
erty In  said  abutting  townships,  and  collect 
and  apply  the  same  In  payment  of  said  bonds 
and  Interest  In  this  case  the  petition  was 
filed  before  the  commissioners  of  Hendricks 
county,  and  that  board  ordered  the  road 
built,  and  let  tbe  cobtract  therefor.  Appel- 
lant insists  that  counties  like  cities  "have 
the  constitutional  right  of  local  self-govern- 
ment which  cannot  be  destroyed  by  the  Legis- 
lature, and  that  said  act  violates  this  right 
because  the  board  of  commissioners  of  Marion 
county  had  absolutely  no  voice  In  determin- 
ing whether  or  not  said  road  should  be  con- 
structed"— citing  State  ex  rel.  Jameson  v. 
Denny,  118  Ind.  382,  21  N.  E.  252,  4  I*  B.  A. 
79;  City  of  Evansville  v.  State,  118  Ind. 
426,  21  N.  E.  267,  4  L.  R.  A.  93;  State  ex  rel. 
Holt  v.  Denny,  118  Ind.  449,  21  N.  E.  274.  4 
L.  R.  A.  65;  State  ex  rel.  Geake  v.  Fox,  158 
Ind.  126,  63  N.  E.  19,  56  L.  R.  A.  893.  The 
cases  cited  by  appellant  to  sustain  Its  con- 
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;ntion  as  to  the  right  of  local  self-govern- 
leut  only  Involve  that  right  as  applied  to  the 
icorporated  cities  and  towns  of  the  state, 
hose  cases  recognize  the  twofold  character 
f  such  corporations — the  one  public  In 
>  far  as  they  are  agencies  of  the  state 
jverament,  and  the  other  private  in  so  far 
i  they  are  to  provide  for  matters  of  purely 
cal  concern.  See,  also,  Abbott,  Mun.  Corp. 
7,  20;  Cooley,  Const.  Lim.  (7th  Ed.)  333- 
10,  and  note;  Am.  &  Eng.  Ency.  of  Law 
d  Ed.)  1131,  and  cases  cited;  Note  to  State 

Williams;  48  L.  R.  A.  465-493;  State  v. 
arker,  116  Iowa,  96,  102-105,  89  N.  W.  204, 
"  L.  R.  A.  244,  93  Am.  St.  Rep.  222,  226- 
:S,  and  cases  cited;  Arnett  v.  State  (Ind.) 
)  N.  E.  153,  8  L.  R.  A.  (N.  S.)  1192;  State 

Kolsem,  130  Ind.  434,  29  N.  E.  595,  14  L. 
.  A.  566;  Horton  v.  City  Council,  etc.,  27 

I.  283,  61  Atl.  759,  1  L.  R  A.  (N.  S.)  512; 
k  parte  Lewis,  45  Tex.  Cr.  R.  1,  73  S.  W. 
1,  106  Am.  St  Rep.  929,  and  cases  cited, 
rnett  v.  State,  supra,  and  State  v.  Kolsem, 
pra,  sustain  the  right  of  the  state  tq  con- 
si  the  local  police  of  a  municipality  on  the 
ound  that  the  police  is  a  matter  of  state 
ncern.  as  distinguished  from  the  purely 
:al  functions  of  the  municipality. 
It  was  held  In  State  ex  rel.  v.  Fox,  supra, 
at  the  Legislature  had  no  authority  to 
ice  the  management  of  the  fire  department 
a  municipal  corporation  under  the  control 

officers  appointed  by  the  state,  on  the 
>und  that  the  same  was  a  matter  of  purely 
al  concern.  The  court  said  on  page  130 
158  Ind.,  and  page  20  of  63  N.  E.  [56  L. 

A.  893]:  "It  is  well  to  note  at  the  be- 
ining  that  this  question  does  not  challenge 
i  right  of  the  state  to  supervise  the  pow- 
of  municipal  bodies  so  far  as  it  relates  to 
>jects  of  public  concern,  such  as  the  preser- 
:ion  of  the  peace,  the  construction  and  care 
public  streets,  sewers,  and  the  like,  but 
!  Inquiry  here  is  restricted  to  the  power  of 
!  Legislature  to  strip  a  town  or  city  or- 
lization  of  all  right  to  manage  In  its  own 
y  the  exclusively  private  property  It  is 
horlzed  to  acquire."    Again,  on  pages 

and  136  of  158  Ind.,  and  page  22  of  63 
E.  [56  L.  R.  A.  893],  same  case,  the  court 
i:  "It  should  be  remembered  that  mu- 
[pal  corporations  are  instituted  by  legis- 
ve  authority  for  a  twofold  purpose:  (1) 
state  government  agencies,  to  assist  the 
te  at  large;  (2)  for  the  promotion  of  cer- 

i  exclusively  local  Interests  which  are 
ullar  to  concentrated  population,  and  in 
ich  the  state,  except  In  conferring  the 
rer  and  regulating  its  exercise,  has  no 
:e  right  of  interference  than  it  has  with 

private  affairs  of  its  several  inhabitants. 
:n  respect  to  the  first,  there  are  important 
rers   delegated  to  municipalities  which 
cern  every  citizen  of  the  state,  and  for 
proper  exercise  of  which  the  state  can- 
abdicate  responsibility  by  committing 

ii  to  local  officers.  It  is  very  clear  from 
tenor  of  the  whole  Instrument  that  the 


Constitution  makers  never  intended  that  the 
territorial  divisions  recognized — that  Is,  coun- 
ties, townships,  and  towns — should  govern 
themselves,  independently  of  state  super- 
vision or  of  state  supremacy,  but  in  every 
matter  which  affects  the  safety,  morals, 
health,  or  general  welfare  of  the  people  at 
large,  or  of  a  considerable  number  of  them, 
there  is  undoubtedly  reserved  in  the  state 
the  power '  to  supervise,  control,  and  even 
coerce  local  officers  in  the  discharge  of  public 
duties,  and  even  to  send  its  own  agents  into 
any  organized  district,  if  necessary,  to  en- 
force a  public  right,  or  accomplish  a  public 
benefit.  For  instance,  every  citizen  has  the 
right  to  travel  the  public  highways — those  in 
the  cities  and  towns,  where,  according  to 
common  ■  usage,  they  are  made,  dug  up,  and 
improved  by  local  action,  as  well  as  those 
In  rural  districta  In  every  part  of  these 
highways  the  traveler  is  entitled  to  the 
state's  protection  from  violence,  and  from 
dangerous  situations.  For  the  preservation 
of  the  public  health,  for  the  prevention  of 
disease  and  epidemics,  each  inhabitant  has 
an  Interest  In  the  proper  drainage  of  lands, 
and  in  the  suppression  of  all  unsanitary  con- 
ditions, whether  rural  or  urban,  and  without 
regard  for  territorial  boundaries,  and  the 
right  to  look  to  the  state  for  protection 
against  these  evils  so  far  as  the  same  may 
be  legally  afforded.  Likewise,  the  enforce- 
ment of  the  state's  criminal  and  revenue  laws 
are  of  equal  importance  to  all.  In  all  these, 
and  kindred  things,  the  setting  up  of  corpora- 
tion lines  forms  no  barrier  to  the  strong  arm 
of  the  state  in  safeguarding  every  public  in- 
terest." 

In  People  ex  rel.,  etc.,  v.  Common  Council 
of  Detroit,  28  Mich.  228,  15  Am.  Rep.  202, 
the  court  said  in  regard  to  the  dual  charac- 
ter of  municipal  corporations:  "In  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103,  we 
considered  at  some  length  the  proposition 
which  asserts  the  amplitude  of  legislative 
control  over  municipal  corporations,  and  we 
there  conceded  that  when  confined,  as  it 
should  be,  to  such  corporations  as  agencies 
of  the  state  In  Its  government,  the  proposi- 
tion is  entirely  sound.  In  all  matters  of  gen- 
eral concern  there  is  no  local  right  to  act 
independently  of  the  state ;  and  the  local  au- 
thorities cannot  be  permitted  to  determine 
for  themselves  whether  they  will  contribute 
through  taxation  to  the  support  of  the  state 
government,  or  assist  when  called  upon  to 
suppress  insurrections,  or  aid  in  the  enforce- 
ment of  the  police  laws.  Upon  all  such  sub- 
jects the  state  may  exercise  compulsory  au- 
thority, and  may  enforce  the  performance  of 
local  duties,  either  by  employing  local  offi- 
cers for  the  purpose,  or  through  agents  or 
officers  of  its  own  appointment  The  same 
doctrine  was  declared  In  People  v.  Mahaney, 
13  Mich.  481,  and  In  Bay  City  v.  State  Treas- 
urer, 23  Mich.  503.  It  was  also  recognized 
in  the  statement  that  in  the  levy  of  taxes  for 
purposes  of  general  concern  the  municipal 
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bodies  cannot  demand  a  right  to  be  consult- 
ed, and  their  consent  Is  Immaterial.  And  we 
concur  fully  In  the  views  which  have  been 
expressed  by  other  courts  in  the  cases  to 
which  our  attention  was  called  on  the  argu- 
ment, that,  as  regards  duties  which  the 
people  In  the  several  localities  owe  to  the 
commonwealth  at  large,  tbey  cannot  be  al- 
lowed a  discretionary  authority  to  perform 
them  or  not  as  they  may  choose.  Such  an 
authority  would  be  wholly  Inconsistent  with 
anything  like  regular  or  uniform  govern- 
ment in  the  state.  But  we  also  endeavored  to 
show  in  People  v.  Hurlbut  24  Mich.  44,  9  Am. 
Rep.  103,  that  though  municipal  authorities 
are  made  use  of  In  state  government,  and  as 
such  are  under  complete  state  control,  they 
are  not  created  exclusively  for  that  purpose, 
but  have  other  objects  and  purposes  peculiar- 
ly local,  and  In  which  the  state  at  large,  ex- 
cept In  conferring  the  power  and  regulating 
its  exercise,  is  legally  no  more  concerned 
than  it  is  in  the  individual  and  private  con- 
cerns of  its  several  citizens.  Indeed,  it  would 
be  easy  to  show  that  It  Is  not  from  the 
standpoint  of  state  interest,  but  from  that  of 
local  Interest,  that  the  necessity  of  incor- 
porating cities  and  villages  most  distinctly 
appears.  State  duties  of  a  local  nature  can 
for  the  most  part  be  very  well  performed 
through  the  employment  of  the  usual  town- 
ship and  county  organizations,  so  that  If  the 
state  alone,  in  Its  corporate  capacity,  were 
to  be  regarded,  the  conferring  of  special  cor- 
porate powers  on  cities  and  village*  might 
very  well  be  dispensed  with.  It  is  because 
where  an  urban  population  is  collected  many 
things  are  necessary  for  their  comfort  and 
protection,  which  are  not  needed  in  the  coun- 
try, and  which  the  county  and  township  or- 
ganizations, with  their  Imperfect  powers  and 
machinery,  cannot  well  supply,  that  the  state 
Is  then  called  upon  to  confer  large  powers, 
and  to  make  of  the  locality  a  subordinate 
commonwealth,  which,  while  It  shall  perform 
for  the  state,  In  whole  or  In  part,  what  the 
county  and  township  officers  performed  be- 
fore, shall  also  be  endowed  with  capacities  to 
provide  for  its  citizens  such  matters  of  enjoy- 
ment as  a  political  community  may  demand. 
Indeed,  It  Is  a  matter  of  general  observation 
that  the  state  does  not  force  upon  the  local 
community  these  larger  powers,  but  waits  to 
be  solicited  to  confer  them  when  the  people 
Interested  shall  deem  them  for  their  ad- 
vantage. •  •  •  we  also  referred,  In 
People  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep. 
103,  to  several  decisions  In  the  federal  Su- 
preme Court  and  elsewhere  to  show  that 
municipal  corporations,  considered  as  com- 
munities endowed  with  peculiar  functions 
for  the  benefit  of  their  own  citizens,  have  al- 
ways been  recognized  as  possessing  powers 
and  capacities,  and  as  being  entitled  to  ex- 
emptions, distinct  from  those  which  they  pos- 
sess or  can  claim  as  conveniences  in  state 
government  If  the  authorities  are  examined, 
It  will  be  found  that  these  powers  and  capac- 


ities, and  the  Interests  which  are  acquired 
under  them,  are  usually  spoken  of  as  pri- 
vate, In  contradiction  to  those  In  which  the 
state  Is  concerned,  and  which  are  called  pub- 
lic, thus  putting  these  corporations,  as  re- 
gards all  such  powers,  capacities,  and  Inter- 
ests, substantially  on  the  footing  of  private 
corporations.  This  distinction  is  very  care- 
fully drawn  in  Bailey  v.  New  York,  3  Hill 
(N.  Y.)  631  [38  Am.  Dec.  609],  which  con- 
cerned the  New  York  Waterworks,  and  also 
in  Small  v.  Danville,  51  Me.  362,  Philadelphia 
v.  Fox,  64  Pa.  180,  and  Western  College  v. 
Cleveland,  12  Ohio  St  375." 

It  will  be  observed  in  People  v.  Common 
Council  of  Detroit  supra,  it  Is  held  that 
state  duties  of  a  local  nature  are  imposed 
upon  townships  and  counties,  and  that  cities 
and  villages  are  given  larger  powers  than 
townships  and  counties,  that  they  may  pro- 
vide for  their  citizens  such  matters  of  local 
concern  as  they  may  need.  It  is  not  neces- 
sary for  us  to  determine  what  power,  If  any, 
the  state  may  exercise  over  the  streets  and 
alleys  of  a  city,  but  only  what  power  may 
the  state  exercise  over  the  improvement  of 
highways  located  on-  the  boundary  line  be- 
tween two  counties.  A  county  is  an  involun- 
tary corporation  organized  as  a  political  sub- 
division of  the  state  by  the  Legislature,  the 
sovereign  power,  solely  for  governmental 
purposes.  Such  subdivisions  are  Instrumen- 
talities of  government  and  exercise  the  pow- 
ers delegated  by  the  state  and  act  for  the 
state.  As  the  state  is  not  liable  for  the  acts 
or  omissions  of  its  officers,  a  county  Is  not 
liable  for  the  acts  or  omissions  of  its  officers 
In  relation  to  such  functions  because  they 
belong  to  the  state.  Board  v.  Mowbray,  160 
Ind.  10,  12,  68  N.  B  46,  and  authorities 
cited;  Board,  etc,  v.  Allman,  142  Ind.  578, 
42  N.  B.  206,  89  L.  B,  A.  58,  and  cases  cited; 
Cones  v.  Board,  etc.,  137  Ind.  404,  37  N.  BL 
272,  and  cases  cited;  Board,  etc,  v.  Dalley, 
132  Ind.  73,  31  N.  B.  531;  Smith  v.  Board, 
131  Ind.  116,  30  N.  B.  949;  Morris  v.  Board, 
etc.,  131  Ind.  285,  31  N.  B  77;  White  t. 
Board,  etc,  129  Ind.  306,  28  N.  El  846; 
Summers  v.  Board,  etc.,  103  Ind.  262,  2  N.  BL 
725,  53  Am.  Rep.  512.  "The  construction  of 
a  free  turnpike  or  gravel  road  Is  not  In  a 
strict  legal  sense,  a  county  matter,  for  the 
commissioners  do  not  levy  assessments  by 
virtue  of  their  position  as  the  official  repre- 
sentative of  the  county,  but  by  virtue  of  an 
express  statute  specially  conferring  that  pow- 
er upon  them.  They  are  not  at  least  so 
far  as  the  property  owners  are  concerned, 
acting  as  the  agents  of  the  county  while 
exercising  the  powers  conferred  by  the  stat- 
ute, and  it  is  legally  Impossible  to  conceive 
any  valid  reason  why  the  county  should 
sustain  any  loss  because  of  their  errors,  neg- 
ligence or  wrongs."  Board,  etc.,  v.  Fullen, 
111  Ind.  410,  415, 12  N.  B.  298, 300.  In  Board, 
etc,  v.  Branaman  (this  term),*  this  court  said: 
"In  the  enactment  of  the  law  in  regard  to 
the  construction  of  free  gravel  roads,  the 
'B  n.  a  a 
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egislature  has  deemed  It  proper  to  desig- 
ite  tbe  board  of  commissioners  of  the 
•imty  as  the  tribunal  before  which  tbe  pro- 
•edings  to  build  or  construct  such  highways 
tall  be  instituted  and  carried  to  a  final 
•mpletion.  The  commissioners,  therefore, 
erely  act  as  a  board  for  that  purpose.  The 
atute  does  not  contemplate  that  tbe  board 
tall  be  the  agent  of  the  particular  township 
•  townships  which  constitute  the  taxing 
strict.  It  Is  merely  the  designated  agency 
instrumentality  of  the  law  to  carry  Into 
feet  Its  proyisions,  and  for  this  purpose  it 
is  been  invested  by  the  statute  with  certain 
nited  functions  and  powers,  some  of  which 
e  in  their  nature  and  character  adminls- 
ative,  while  others  may  be  said  to  be  ju- 
clal.  In  carrying  tbe  law  into  effect,  the 
ard  cannot  exceed  the  power  with  which 
has  been  invested."  If  such  powers  are 
legated  by  the  Legislature,  and  not  by  the 
institution,  the  Legislature  may  enlarge, 
tninish,  or  withdraw  the  same  in  the  ab- 
ace  of  a  constitutional  restriction.  Board 
Mowbray,  160  Ind.  12,  66  N.  E.  46.  All 
ads  laid  out  under  legislative  enactment 
e  public  highways,  belonging  to  the  state, 
der  full  control  of  the  Legislature.  While 
is  control  is,  as  a  general  rule,  exercised 
rough  the  instrumentality  of  local  govern- 
■ntal  subdivisions  of  the  state,  the  Legis- 
:ure  may,  in  the  absence  of  constitutional 
litations,  directly  exercise  control  of  pub- 
highways.  Elliott's  Roads  &  Streets  (2d 
L)  §§  9,  421,  423,  424,  425,  426;  Garvin  v. 
lussman,  114  Ind.  429,  435,  16  N.  E.  826. 
Am.  St  Rep.  637:  Cones  v.  Board,  etc., 
7  Ind.  404,  408,  409,  37  N.  E.  272;  Board, 
;.,  v.  Allman,  142  Ind.  573,  42  N.  E  206, 
L.  R.  A.  58,  and  cases  cited;  City  of 
iianapolis  v.  Higgins,  141  Ind.  1,  40  N.  E. 
I;  Backus  v.  Depot  Co.,  169  U.  S.  557,  18 
p.  Ct  445,  42  L.  Ed.  853;  Williams  v.  Egg- 
ton,  170  U.  S.  304,  18  Sup.  Ct.  617,  42  L. 
L  1047;  O'Connor  v.  Pittsburgh,  18  Pa. 
r ;  Case  of  Phil.  &  Trenton  Ry.  Co.,  6 
Hart.  (Pa.)  25,  36  Am.  Dec.  202.  It  was 
d  by  this  court  in  Cones  v.  Board,  etc., 
r  Ind.  408,  409,  37  N.  E  274:  "Highways 
;  the  arteries  of  tbe  state,  and  the  state 
s  never  surrendered  her  right  to  direct,  by 
islation,  tbe  manner  and  agencies  through 
ich  they  are  created,  maintained,  and  va- 
:ed.  Even  as  to  free  gravel  roads,  the 
y  power  to  create  them  is  by  special  and 
ect  authority  from  the  state,  even  to  the 
ail  of  naming  the  officer  and  prescrib- 
:  his  duties,  who  shall  perform  the  various 
inents  of  that  authority.  The  state  has 
ained  the  power  to  punish  not  only  for  the 
;lect  of  official  duty  with  relation  to  hlgh- 
ys,  but  for  the  obstruction  of,  and  infer- 
ence with,  public  travel  upon  them."  In 
s  state  the  Legislature,  In  enacting  laws 
s  the  one  in  controversy  here  for  the  im- 
•vement  of  public  highways  of  the  state, 
;rcises  not  the  power  of  eminent  domain, 
:  the  sovereign  power  of  taxation,  and 


that  such  laws  are  not  in  conflict  with  the 
fourteenth  amendment  to  the  Constitution  of 
the  United  States.  2  Cooley  on  Taxation, 
(3d  Ed.)  pp.  1181-1183;  Board  v.  Harrell, 
147  Ind.  500,  504-509,  46  N.  E  124;  Lowe  v. 
Board,  etc.,  156  Ind.  163,  59  N.  E.  499,  and 
authorities  cited;  Voris  v.  Pittsburg,  etc., 
Co.,  163  Ind.  599,  607,  and  cases  cited  on 
pages  606,  607,  and  608,  70  N.  E.  249,  252, 
253;  Goodrich  v.  Winchester,  etc.,  Co.,  26 
Ind.  119;  Spencer  v.  Merchant,  125  U.  S.  345, 
8  Sup.  Ct.  921,  31  L.  Ed.  763,  and  cases 
cited;  Barber,  etc.,  Co.  v.  French,  158  Mo. 
534,  58  S.  W.  934,  54  L.  R.  A.  492,  and  cases 
cited;  Webster  v.  Fargo,  9  N.  D.  208,  82  N. 
W.  732,  56  L.  R.  A.  156,  and  authorities 
cited;  Parsons  v.  District  of  Columbia,  170 
U.  S.  45,  62-56,  18  Sup.  Ct.  521,  42  L.  Ed. 
943;  Williams  v.  Eggleston,  170  TJ.  S.  304, 
310-312,  18  Sup.  Ct  617,  42  L.  Ed.  1047.  It 
is  well  settled  that  the  power  of  tbe  Legis- 
lature in  matters  of  taxation  for  public  pur- 
poses is  unlimited,  except  as  restricted  by 
the  state  or  federal  Constitution.  Lowe  v. 
Board,  etc.,  156  Ind.  163-165,  59  N.  E.  466, 
and  authorities  cited;  Spencer  v.  Merchant 
125  U.  S.  345,. 352-355,  8  Sup.  Ct  921,  31  L. 
Ed.  763,  and  cases  cited.  Gravel  and  macad- 
amized roads  and  roads  built  of  other  ma- 
terial may  be  constructed  and  kept  in  repair 
by  the  state  or  under  state  authority  by  mu- 
nicipal subdivisions  of  the  state  or  taxing 
districts  created  by  the  Legislature  for  that 
purpose.  Cooley  on  Taxation  (2d  Ed.)  pp. 
130-133,  146-152,  682;  1  Cooley  on  Taxation 
(3d  Ed.)  pp.  212-216,  232-238;  Spencer  v. 
Merchant  125  U.  S.  345,  8  Sup.  Ct  921,  31 
L.  Ed.  763;  Parsons  v.  Dist  of  Columbia, 
170  U.  S.  45,  52-56,  18  Sup.  Ct.  521,  42  L. 
Ed.  943;  Williams  v.  Eggleston,  170  U.  S. 
304,  18  Sup.  Ct.  617,  42  L.  Ed.  1047;  Lowe 
v.  Board,  etc.,  156  Ind.  163,  165,  59  N.  E. 

466,  and  authorities  cited;  Gilson  v.  Board, 
etc.,  128  Ind.  65,  69-72,  27  N.  E  235,  11  L. 
R.  A.  835.  As  was  said  by  this  court  in 
Lowe  v.  Board,  etc.,  156  Ind.  165,  59  N.  R 

467,  quoting  from  Cooley  on  Taxation:  "One 
of  the  most  important  functions  of  govern- 
ment is  the  making  provision  for  public 
roads  for  the  use  of  the  people.  *  *  * 
No  question  is  made  of  the  competency  of 
the  Legislature  to  levy  taxes  for  the  common 
highway,  the  improved  turnpike  and  ma- 
cadamized road,  the  planked  or  paved  street, 
the  canal  tramway,  or  the  railway.  Any 
and  all  of  them  may  be  constructed  by  the 
state,  or  under  state  authority  by  tbe  mu- 
nicipal subdivisions  of  the  state  within  whose 
limits  they  are  needed.  They  may  be  sup- 
ported and  kept  in  repair  by  taxation  of  the 
state  or  of  proper  districts,  or  private  cor- 
porations may  be  invested  with  the  franchise 
of  constructing  them  and  taking  toll  for 
their  use."  1  Cooley  on  Taxation  (1st  Ed.) 
p.  94;  (2d  Ed.)  p.  130;  (3d  Ed.)  p.  212. 

Such  improvements  may  be  made  by  a  tax 
on  all  tbe  property,  real  and  personal,  In 
the  taxing  district,  as  under  the  law  in  ques- 
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tion  here,  or  by  local  assessments  against 
the  real  estate  specially  benefited.  Lowe  v. 
Board,  etc.,  156  Ind.  165,  59  N.  E.  466 ;  Board, 
etc.,  v.  Ilarrell,  147  Ind.  500,  46  N.  E.  124; 
Gilson  v.  Board,  etc.,  128  Ind.  65,  70,  71, 
27  N.  E.  235,  11  L.  R.  A.  833 ;  Voris  v.  Pitts- 
burg, etc.,  Co.,  163  Ind.  599,  70  N.  E.  249,  and 
authorities  cited;  Bowles  v.  State,  37  Ohio 
St.  35;  Cass  Farm  Co.  v.  City  of  Detroit, 
124  Mich.  433,  83  N.  W.  108,  affirmed  in 
181  U.  S.  396,  21  Sup.  Ct.  644,  645,  45  L. 
Ed.  914,  916;  Barber,  etc.,  Co.  v.  French, 
158  Mo.  534,  58  S.  W.  934,  54  L.  R,  A. 
492,  affirmed  in  French  v.  Barber,  etc.,  Co., 
181  U.  S.  324,  21  Sup.  Ct  625,  45  L.  Ed. 
879;  Webster  v.  Fargo,  9  N.  D.  208,  82  N. 
W.  732,  56  L.  R.  A.  156,  affirmed  in  181  U. 
S.  394,  21  Sup.  Ct  623,  645,  45  L.  Ed.  912; 
2  Cooley  on  Taxation  (3d  Ed.)  pp.  1180,  1205, 
1210.  The  construction  and  repair  of  public 
highways  by  the  state  under  any  system  it 
may  adopt  is  the  exercise  of  a  state  function, 
and  is,  as  was  said  by  Judge  Cooley,  supra, 
the  exercise  of  one  of  the  most  important 
functions  of  government.  A  uniform  tax  up- 
on all  the  property,  real  and  personal,  in  a 
taxing  district,  according  td  Its  appraised 
value,  for  taxation  for  the  construction  and 
repair  of  public  highways,  as  In  the  law  in 
controversy  here,  Is  for  a  governmental  pur- 
pose the  same  as  a  tax  to  support  the  public 
schools  of  the  state,  the  police  power  of  the 
state,  or  to  maintain  tbe  different  depart- 
ments of  the  state  government.  The  remedy 
for  such  taxation,  If  unwise,  unjust,  or  op- 
pressive, must  be  sought  from  the  legislative, 
and  not  the  judicial,  department  of  the  state. 
Lowe  v.  Board,  etc.,  156  Ind.  165,  166,  59  N. 
E.  466,  and  authorities  cited.  The  Legisla- 
ture in  the  exercise  of  the  power  of  making 
such  Improvements  may  by  a  general  law 
provide  for  taxing  districts  without  regard 
to  the  boundaries  of  counties,  townships,  or 
municipalities.  Gilson  v.  Board,  etc.,  128  Ind. 
70,  71,  27  N.  E.  235,  11  L.  R,  A.  835,  and  cases 
cited;  Board,  etc.,  v.  Harrell,  147  Ind.  500, 
504,  505,  46  N.  E.  124 ;  Lowe  v.  Board,  etc., 
156  Ind.  163,  166,  167,  59  N.  E.  466;  Williams 
v.  Eggleston,  170  U.  S.  304,  308-312,  18  Sup. 
Ct  619,  42  L.  Ed.  1047 ;  Barber,  etc.,  Co.  v. 
French,  158  Mo.  534,  58  S.  W.  934,  54  L.  R.  A. 
492,  and  cases  cited,  affirmed  in  181  U.  S. 
324,  21  Sup.  Ct.  625,  45  L.  Ed.  879;  Elliott  on 
Roads  and  Streets,  par.  83,  p.  96;  2  Cooley 
on  Taxation  (3d  Ed.)  pp.  1205-1210.  Judge 
Cooley  in  his  work  on  Taxation  (1st  Ed.)  pp. 
113,  114,  (2d  Ed.)  pp.  151,  152,  (3d  Ed.)  pp.- 
238,  239,  says :  "Taxing  districts  may  be  as 
numerous  as  the  purposes  for  which  taxes 
are  levied.  *  *  *  It  is  not  essential  that 
the  political  divisions  of  the  state  shall  be 
the  same  as  the  taxing  districts,  but  the  spe- 
cial districts  may  be  established  for  special 
purposes  wholly  Ignoring  the  political  divi- 
sions. A  school  district  may  be  created  of 
territory  taken  from  two  or  more  townships 
or  counties,  and  the  benefits  of  a  highway,  a 
levee,  or  a  drain  may  be  so  peculiar  that  jus- 


tice would  require  the  cost  to  be  levied  either 
upon  part  of  a  township  or  county,  or  upon 
parts  of  several  subdivisions  of  the  state. 
*  *  *  It  is  compulsory  that  the  political 
divisions  of  the  state  shall  be  regarded  in 
taxation  only  where  the  tax  itself  is  for 
a  purpose  specially  pertaining  to  one  of 
them  in  Its  political  capacity,  so  that  as  al- 
ready stated,  the  nature  of  the  tax  will  de- 
termine the  district."  As  was  said,  however, 
by  the  same  author:  "When  the  nature  of 
the  case  does  not  conclusively  fix  It,  the  pow- 
er to  determine  what  shall  be  the  taxing  dis- 
trict for  any  particular  burden  Is  purely  a 
legislative  power,  and  not  to  be  interfered 
with  or  controlled,  except  as  it  may  be  lim- 
ited or  restrained  by  constitutional  provi- 
sions." This  court  in  Board,  etc.,  v.  Harrell, 
147  Ind.  500,  506,  507,  46  N.  E.  124,  126, 
quoting  from  Judge  Elliott's  work  on  Roads 
and  Streets,  said:  "The  weight  of  authori- 
ty *  *  *  is  overwhelmingly  In  favor  of 
the  right  of  the  Legislature  to  determine 
what  property  shall  be  assessed  and  how  the 
apportionment  shall  be  made."  In  all  the 
laws  passed  In  this  state  for  tbe  construction 
of  drains,  and  the  Improvement  of  rural 
highways,  nothing  has  been  left  to  the  dis- 
cretion of  the  local  authorities,  but  on  com- 
pliance with  the  requirements  of  such  stat- 
utes, it  becomes  the  duty  of  the  board  of  com- 
missioners, circuit  or  other  court,  having  ju- 
risdiction of  the  proceeding,  to  make  an  order 
establishing  the  work  and  proceed  to  its  com- 
pletion. The  validity  of  sections  6726-6741, 
Burns'  Ann.  St.  1901,  giving  tbe  circuit  and, 
superior  court  of  the  county  in  which  the 
petitioners  resided  jurisdiction  to  establish 
and  construct  a  drain  extending  into  another 
county,  has  been  sustained  by  this  court 
Hudson  v.  Bunch,  116  Ind.  63,  65,  18  N.  EL 
390,  and  cases  cited.  Sections  5655-5680, 
Burns'  Ann.  St.  1901,  provide  for  the  con- 
struction of  drains  extending  into  two  or 
more  counties,  and  require  (sections  5677, 
5678,  5678a)  that  the  proceeding  shall  be  com- 
menced In  tbe  county  containing  the  head  or 
source  of  the  ditch.  This  court  has  held  un- 
der said  law  that  the  whole  jurisdiction  or 
power  In  such  a  proceeding  Is  In  the  board  of 
commissioners  where  the  proceeding  Is  com- 
menced, and  that  the  boards  of  commission- 
ers In  tbe  other  counties  Into  which  the  ditch 
extends  only  act  In  an  administrative  capaci- 
ty and  may  be  compelled  by  mandamus  to 
perform  such  duties.  Strayer  v.  Taylor,  163 
Ind.  230,  233-234,  69  N.  E.  145,  and  cases  cit- 
ed; Whirledge  v.  Shoup,  165  Ind.  486,  488, 
75  N.  E.  871,  and  cases  cited ;  State  v.  Pope- 
joy,  165  Ind.  177,  179,  74  N.  E.  994,  and  cases 
cited;  Denton  v.  Thompson,  136,  Ind.  446, 
452,  453,  35  N.  E.  264.  As  was  said  In  State 
v.  Popejoy,  165  Ind.  179,  74  N.  E.  995:  "The 
board  of  commissioners  of  the  county  in 
which  the  ditch  proceeding  originates  Is  giv- 
en general  jurisdiction  over  its  work,  and  its 
orders  and  judgments  are  certified  to  tbe 
boards  of  other  counties  concerned,  to  be 
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>ad  of  record  and  carried  out  by  them  in 
administrative  capacity.  This  provision 
i  necessary  to  preserve  the  unity  of  the 
posed  work  and  harmony  in  the  proceed- 
i."  In  Denton  v.  Thompson,  13G  Ind.  452, 
35  N.  E.  266,  this  court  said:  "It  has 
\  frequently  held  by  this  court  that  under 
act  of  1881,  for  the  construction  of  public 
ns  under  authority  of  the  circuit  court, 
drain  is  a  unit  throughout  all  the  coun- 
into  which  it  may  extend,  and  is  under 
jurisdiction  of  the  court  where  the  pro- 
liDgs  were  first  instituted.  Fleenor  v. 
skill,  97  Ind.  27;  Crist  v.  State  ex  rel. 
tmore,  97  Ind.  38$;  State,  for  Use,  v. 
vey,  99  Ind.  599 ;  Meranda  v.  Spurlln,  100 
380;  Updegraff  v.  Palmer,  107  Ind.  181, 
.  E.  353;  Hudson  v.  Bunch,  116  Ind.  63, 
•J.  E.  890;  Crooks,  Aud.,  v.  State  ex  rel. 
lsey,  126  Ind.  572,  26  N.  E.  193.  We 
k  that  a  like  rule  must  obtain  where 
ns  are  constructed  under  authority  of 
•ds  of  commissioners,  and  where  the  drain 
nds  Into  two  or  more  counties.  A  public 
n  is  from  Its  very  nature  an  entirety; 
though  It  may  extend  Into  two  or  more 
ltles,  yet  the  proceedings  must  be  under 
authority.  Otherwise  a  board  of  com- 
moners or  a  circuit  court  having  jurlsdic- 
at  the  source  of  a  drain  might  order  Irs 
traction,  while  the  board  or  court  having 
sdlction  at  the  outlet,  or  at  some  lnterme- 
*  point,  might  determine  that  there  should 
o  drain  established.  The  Legislature  did 
contemplate  any  such  absurd  result,  but 
in  the  circuit  court  act  and  In  the  act 
the  construction  of  drains  by  the  county 
missioners  has,  as  we  think,  provided  for 
Jurisdiction  over  the  whole  work."  What 
held  in  said  drainage  cases  applies  with 
.1  force  to  the  proceeding  to  Improve  a 
way  on  the  boundary  line  between  two 
ties  under  said  act  of  1905. 
e  will  now  consider  the  objection  that 
act  violates  section  10  of  article  6  of  the 


state  Constitution.  Boards  of  commission- 
ers at  the  time  the  present  Constitution  took 
effect  had  judicial  powers — the  powers  of 
courts.  1  Elliott's  General  Practice,  §  197; 
State  v.  Board,  etc.,  101  Ind.  69,  71,  72; 
Board  v.  Conner,  155  Ind.  484,  58  N.  E.  828 ; 
Strayer  v.  Taylor,  163  Ind.  230,  234,  69  N.  E. 
145.  Section  1  of  article  3  of  the  Constitu- 
tion provides  that :  "The  powers  of  the  gov- 
ernment are  divided  into  three  separate  de- 
partments; the  legislative,  the  executive,  in- 
cluding the  administrative,  and  the  judicial ; 
and  no  person  charged  with  official  duties  un- 
der one  of  these  departments  shall  exercise 
any  of  the  functions  of  another,  except  as  In 
this  Constitution  expressly  provided."  Such 
boards  of  commissioners  being  courts  belong- 
ed to  the  judicial  department  of  the  Btate  gov- 
ernment, and  the  Constitution  recognized  that 
fact  by  providing  in  said  section  10  of  article 
6  that  "the  General  Assembly  may  confer  up- 
on boards  doing  county  business  in  the  sev- 
eral counties  powers  of  a  local  administra- 
tive character."  No  such  provision  would 
have  been  necessary  If  boards  of  commission- 
ers belonged  to  "the  executive,  including  the 
administrative,"  department  of  the  state  gov- 
ernment It  is  evident,  we  think,  from  what 
we  have  said  and  the  authorities  cited,  that 
said  act  of  1905  Is  not  open  to  any  of  the  ob- 
jections urged  by  appellee.  It  Is  clear  that 
any  and  all  orders  of  appellee  attempting  to 
set  aside  and  vacate  any  of  Its  own  proceed- 
ings or  orders  or  the  proceedings  of  the 
boards  of  the  two  counties  or  to  set  aside  or 
vacate  any  act  or  order  of  either  or  both  of 
said  boards  was  without  authority  and  void, 
and  of  no  effect.  It  follows  that  the  court 
erred  in  sustaining  the  demurrer  to  the  peti- 
tion and  alternative  writ. 

Judgment  reversed,  with  Instructions  to 
overrule  the  demurrer  to  the  petition  and  al- 
ternative writ,  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 
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(41  Ind.  App.  147) 

WAMSLEY  T.  CLEVELAND,  C  0.  &  ST. 
L.  RY.  CO.  (No.  6,09a)1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  5,  1907.) 

1.  Railroads — Crossing  Accident  ~  Negli- 
gent Speed. 

Evidence  that  defendant  operated  its  train 
40  to  CO  miles  per  hour  over  a  city  street  cross- 
ins  at  which  intestate  was  killed,  in  violation 
of  a  four-mile  speed  ordinance,  held  to  warrant 
a  finding  that  such  negligence  was  the  proximate 
cause  of  intestate's  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  1143.] 

2.  Tkiai/ — Peremptory  Instructions. 

It  is  the  trial  court's  duty  to  give  a  per- 
emptory instruction,  where  the  evidence  fails  to 
make  a  prima  facie  case  for  plaintiff,  or  would 
not  support  a  verdict  if  returned  in  his  favor. 

I Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  46,  Trial,  Si  381-389.] 

8.  Railroads — Crossing  Accident  —  Pedes- 
trians —  Cabe  Required  —  Concurring 
Pboximate  Cause  —  Contbibutobt  Negli- 
gence. 

A  traveler  on  a  highway  approaching  a 
railroad  crossing  must  use  his  senses  of  sight 
and  hearing  to  protect  himself  from  danger,  and, 
if  the  situation  is  such  that  he  could  see  or 
hear  an  approaching  train  in  time  to  avoid  col- 
lision, it  will  be  presumed,  if  he'  is  killed  by  col- 
lision with  the  train,  either  that  he  did  not  look 
or  listen  for  its  approach,  or  that  he  failed  to 
heed  what  he  saw  or  heard,  and  his  adminis- 
trator ib  therefore  not  entitled  to  recover,  not 
because  the  negligence  of  the  railroad  company 
was  not  a  proximate  cause  of  the  death,  but 
because  the  traveler's  negligence  was  a  concur- 
ring proximate  cause  contributing  thereto. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $8  1020-1022.] 

4.  Negligence  —  Contbibutobt  Negligence 

— Bubden  or  Proof. 

Burns'  Ann.  St.  1901,  S  359a,  providing  that 
In  all  actions  for  personal  injuries  contributory 
negligence  is  a  defense  that  must  appear  affirma- 
tively from  the  evidence  in  order  to  be  available, 
changed  the  prior  law  that  the  burden  was  on 
plaintiff  to  aver  and  prove  his  freedom  from 
contributory  negligence,  and  placed  such  burden 
on  the  defendant 

[Ed  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  ft  221-223.  229-234.] 

6.  Railboads  —  Crossing  Accident  —  Con- 
tbibutobt Negligence  —  Question  fob 

JUBT. 

In  an  action  for  death  of  plaintiffs  in- 
testate at  a  city  railroad  crossing,  defendant 
proved  that  at  the  time  of  the  trial  a  person 
walking  along  the  street  from  the  direction 
intestate  approached  could  have  seen  the  train 
66  feet  from  the  track,  but  the  evidence  did  not 
disclose  the  condition  of  the  view  at  the  time 
of  the  accident,  nor  show  what,  if  any,  obstruc- 
tions to  such  view  existed  at  that  time,  .and 
there  was  no  evidence  that,  if  intestate  beard 
the  train  whistle,  she  would  have  known  that  it 
was  an  approaching  train  on  defendant's  road. 
Held,  that  she  was  not  shown  to  have  been  neg- 
ligent as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point',  see  Cent  Dig. 
vol.  41,  Railroads,  §5  1168-1189.] 

Appeal  from  Superior  Court,  Marion  Coun- 
ty ;  Jno.  L.  McMaster,  Judge. 

Action  by  Charles  O.  Warn  si  ey  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Judgment  for 
defendant  plaintiff  appeals.  Reversed. 

»  Rehearing  denied,  88  N.  E.  640. 


Jno.  P.  Leyendecker  and  Win.  A.  Pickens, 
for  appellant  Frank  L.  Littleton,  for  ap- 
pellee. 

RABB,  J.  The  appellant  sued  appellee  to 
recover  damages  for  the  death  of  his  intes- 
tate, alleged  to  have  been  caused  by  the  neg- 
ligence of  appellee.  The  cause  was  submit- 
ted to  a  jury  for  trial,  and  over  appellant's 
objection  and  exception  the  court  gave  the 
Jury  a  peremptory  Instruction  to  return  a  ver- 
dict in  favor  of  appellee.  This  action  of  the 
court  presents  the  only  question  In  the  record 
In  this  court 

The  negligent  act  complained  of  In  appel- 
lant's complaint  was  that  the  appellee  ran 
its  train  of  cars  through  a  densely  populated 
part  of  the  city  of  Indianapolis,  at  a  danger- 
ous rate  of  speed,  and  in  violation  of  the  pro- 
visions of  a  speed  ordinance  of  the  city, 
which  train  in  its  passage  through  the  city 
struck  and  killed  appellant's  intestate  while 
she  was  crossing  appellee's  railroad  track 
where  the  same  Intersects  Roach  street  in 
said  city.  The  evidence  In  the  case,  showed 
without  dispute  that  appellant's  Intestate  was 
struck  and  Instantly  killed  by  appellee's  en- 
gine drawing  a  passenger  train  over  its  road ; 
that  the  accident  occurred  In  a  populous  part 
of  the  city  of  Indianapolis,  at  a  point  where 
appellee's  track  intersects  Roach  street,  one 
of  the  public  streets  of  the  city;  that  the 
engine  which  struck  and  killed  the  deceased 
was  running  at  the  rate  of  from  40  to  SO 
miles  per  hour,  and  that  there  was  In  force 
at  the  time  an  ordinance  of  said  city  pro- 
hibiting persons  in  charge  of  an  engine  or 
train  of  cars  from  permitting  the  same  to  be 
run  within  the  city  limits  at  a  greater  rate 
of  speed  than  4  miles  per  hour.  This  evidence 
fully  established  the  charge  of  negligence 
made  in  the  complaint  against  the  appellee, 
and  it  fully  justified  the  Inference,  also,  that 
such  negligence  was  the  proximate  cause  of 
the  appellant's  intestate's  death. 

The  instruction  given  by  the  court  with- 
drawing the  case  from  the  jury  Is  defended 
on  the  ground  that  the  evidence  without  dis- 
pute showed  that  the  deceased  was  guilty  of 
contributory  negligence  proximately  causing 
her  death.  Appellee's  proposition  that  It  is  a 
duty  of  the  trial  court  to  give  the  Jury  a 
peremptory  instruction,  where  the  evidence 
falls  to  make  out  a  prima  facie  case  for  the 
plaintiff,  or  where  it  would  not  support  a 
verdict  if  returned  in  his  favor,  correctly 
states  the  law.  And  we  also  fully  recognize 
the  rule  contended  for  by  appellee,  and  so 
often  announced  by  all  the  courts  of  last  re- 
sort in  this  country,  some  of  which  are  cited 
in  appellee's  brief,  to  the  effect  that  It  is 
the  duty  of  a  traveler  on  a  public  highway 
approaching  a  railroad  crossing  to  use  his 
sense  of  sight  and  hearing  to  protect  himself 
from  danger,  and  that  if  the  situation  la  such 
that  a  traveler  on  the  highway  could  see 
or  hear  an  approaching  train  in  time  to  avoid 
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llision,  it  will  be  presumed  against  him, 
injured  by  a  collision  with  the  train,  ei- 
?r  that  he  did  not  look  or  listen  for  its  ap- 
oach,  or  that,  if  he  did,  he  failed  to  heed 
aat  he  saw  or  heard,  and  that  under  such 
•euinstances,  if  injury  results  to  the  travel- 
be  cannot  recover  against  the  railroad 
mpany  for  the  injury  sustained  by  the  col- 
ion,  no  matter  how  negligently  its  servants 
»y  have  operated  the  train,  not  on  the 
ound  that  the  negligence  of  the  servants 
the  railroad  company  was  not  a  proximate 
use  of  the  injury,  but  on  the  ground  that 
e  traveler's  negligence  was  a  concurring 
oxlmate  cause  contributing  to  the  accident 
lis  doctrine  is  too  well  settled  to  need  cita- 
>n  of  authorities  in  its  support,  and  we  do 
t  understand  that  it  is  seriously  disputed, 
ider  the  law  in  this  state  as  it  has  existed 
ice  the  act  of  February  17,  1899  (section 
9a,  Burns'  Ann.  St  1901),  when  the  law 
the  subject  went  into  force,  In  all  actions 
r  personal  injuries  contributory  negligence 
a  defense  that  must  be  made  to  appear  af- 
matively  from  the  evidence  in  order  to  be 
ailable.  Prior  to  that  time  the  tJtirden  was 
the  plaintiff  in  actions  of  this  character  to 
er  and  prove  his  freedom  from  contributory 
gligence.  Appellee's  argument  in  support 
the  court's  Instruction  proceeds  upon  the 
sumption  that  the  evidence  in  this  case 
ows  without  dispute  that  appellant's  iutes- 
te  could  have  seen  the  approaching  train 
at  struck  and  killed  her,  had  she  used  her 
nse  of  sight,  for  a  distance  of  56  leet  from 
e  railroad  crossing  as  she  approached  it; 
at  the  approaching  train  was  in  plain  sight, 
ming  down  the  track,  for  a  distance  of 
J00  or  1.500  feet  before  it  reached  the  eross- 
g.  and  that  it  could  be  seen  by  persons  ap- 
oaching  the  crossing  from  the  direction 
om  which  the  deceased  came  upon  the  track 
r  the  said  distance  of  56  feet.  If  this  as- 
mption  is  correct,  we  are  not  prepared  to 
lestion  the  appellee's  conclusion.  The  ap- 
•llee,  however,  had  the  burden  of  establish- 
g  these  assumed  facts.  It  Is  unnecessary 
ider  the  law  as  it  now  stands  in  this  state 
at  the  plaintiff  in  an  action  against  a  rail- 
ad  company  for  injuries,  or  for  death  sus- 
ined  at  a  crossing  collision,  go  into  the  de- 
lls of  the  surroundings  of  the  scene  of  the 
•<-ident  to  show  what  obstructions  were  or 
ere  not  present  that  would  or  would  not 
•event  the  person  injured  from  seeing  or 
•aring  approaching  trains,  unless  such  facts 
•e  necessary  to  prove  the  defendant's  negli- 
gee charged  in  the  complaint  They  were 
»t  necessary  to  prove  the  alleged  negligent 
rts  in  this  case.  The  fact  that  there  were 
»  obstacles  or  obstructions  in  the  way  that 
ould  have  prevented  the  appellant's  intes- 
te  from  seeing  the  engine  that  struck  her 
as  a  fact  essential  to  be  shown  to  establish 
.ntrlbutory  negligence.  The  burden  of  prov- 
g  them  rested  upon  the  appellee.  They  had 
>thing  to  do  with  making  the  appellant's 
se.   The  evidence  is  meager  and  unsatisfac- 


tory upon  the  question  of  the  surroundings 
of  the  accident  There  is  no  evidence  as  to 
the  movements  of  the  deceased  from  the  time 
she  left  the  corner  of  Burton  avenue  and 
Roach  street  a  distance  of  perhaps  200  or  300 
•  feet  from  the  railroad,  until  the  very  in- 
stant the  locomotive  struck  and  killed  her. 
The  evidence  shows  that  Udell  street  is  3 
squares,  a  distance  of  some  1,000  or  1,200 
feet  north  of  Roach  street ;  that  the  railroad 
runs  north  and  south,  Roach  street  east  and 
west;  that  the  train  which  struck  and  killed 
appellant's  intestate  was  a  passenger  train, 
and  approached  from  the  north. 

But  one  witness,  Prather,  was  examined 
with  reference  to  the  approach  to  the  rail- 
road crossing  on  Roach  street.  His  testi- 
mony is  very  meager.  It  does  not  undertake 
to  show  what  the  conditions  were  at  the  time 
the  accident  happened.  It  is  as  follows:  In 
his  examination  in  chief  he  was  asked:  "Q. 
About  how  many  houses  are  there  in  the 
first  square  north  of  Roach  street?  Ans. 
There  is  only  one  house,  and  there  Is  a  shoe 
shop  on  the  rear  end  right  on  the  corner  of 
the  alley.  Q.  Could  you  get  a  clear  view  of 
the  railroad  north  of  there?  Ans.  You  could 
not."  On  cross-examination,  he  testified  on 
the  subject  as  follows:  "Q.  I  believe  you 
stated  that  a  person  coming  along  Roach 
street  could  not  see  until  they  passed  the 
shoe  shop?  Ans.  1  don't  think  they  could.  Q. 
There  was  nothing  to  prevent  their  seeing 
after  they  passed  the  shoe  shop,  was  there? 
Ans.  Well,  the  distance  was  not  very  great, 
but  I  should  not  judge  there  would  be  any- 
think  to  obstruct  their  view.  Q.  There  is 
nothing  to  obstruct  their  view  to  the  north 
of  a  train  coming  down?  Ans.  No,  sir.  Q. 
When  you  get  past  the  shoe  shop  you  can  see 
clear  up  past  Udell  street?  Ans.  You  can 
see  after  you  get  into  the  center  of  the  track. 
The  elevation  of  tbe  track  is  higher  than 
where  you  walk."  These  facts  were  sup- 
plemented on  this  subject  by  the  following 
admission:  "It  is  agreed  that  the  distance 
from  the  northeast  side  of  the  shoe  shop  to 
the  center  of  the  railroad  track,  measuring 
at  right  angles  with  the  railroad  track,  Is 
46  feet.  It  is  agreed,  also,  that  the  distance 
from  the  eastern  corner  of  the  shoe  shop 
measuring  with  the  north  line  of  Roach 
street  to  the  center  of  the  railroad  track  is 
56  feet  and  that  there  is  nothing  to  obstruct 
the  view  of  defendant's  tracks  as  far  as 
Udell  street  at  any  point  east  of  the  shoe 
shop  to  the  defendant's  tracks,  and  that 
defendant's  track  is  a  single  line  of  track." 
This  is  all  that  appears  in  the  evidence 
upon  this  subject  The  witness  Prather 
did  not  pretend  to  know  what  obstruc- 
tions, if  any,  intervened  between  the  cor- 
ner of  the  shoe  shop  and  the  appellee's  rail- 
road track  at  the  time  of  the  accident.  His 
testimony  was  not  directed  to  that  par- 
ticular time,  nor  does  the  agreement  cover 
the  time  the  accident  occurred.  It  matters 
not  what  may  be,  or  may  have  been,  the  con- 
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dltlon  of  the  railroad  approach,  and  the  abil- 
ity of  persons  to  see  approaching  trains,  and 
the  character  of  obstructions  to  the  view  of 
travelers  on  the  street  approaching  the  cross- 
ing at  any  time  except  at  the  time  the  de- 
ceased was  killed.  The  question  is:  What' 
was  the  condition  with  reference  to  obstruc- 
tions at  that  time  and  couhi  she  have  seen 
the  approaching  train?  The  evidence  no- 
where indicates  whether  or  not  there  is  a 
right  of  way  fenced  off,  or  what  temporary 
obstructions  may,  or  may  not,  have  been  up- 
on the  line  of  vision  of  one  approaching  the 
railroad  track  from  the  corner  of  the  shoe 
shop  at  any  time.  There  is  some  evidence 
that  there  was  an  alley  between  Burton  ave- 
nue and  the  railroad,  but  just  the  location  of 
the  alley  Is  not  made  clear,  except  that  the 
shoe  shop  is  said  to  be  upon  the  alley,  and 
the  corner  of  the  shoe  shop  was  46  feet  from 
the  railroad,  in  a  direct  line.  There  is  evi- 
dence that  there  were  dwellings  along  Bur- 
ton avenue,  with  outhouses  reaching  back  to 
the  alley.  What  the  distance  from  the  alley 
in  question  to  the  railroad  track  north  of 
Roach  street  was  is  not  made  clear,  and,  for 
anything  that  appears  to  the  contrary,  the 
space  between  the  alley  and  the  railroad  may 
have,  at  the  time  of  the  accident,  been  filled 
all  the  way  along  from  Roach  street  to  Udell 
street,  with  temporary  obstructions,  such  as 
vans,  or  wagons,  or  other  obstacles  of  that 
character;  and,  for  aught  that  appears  In 
the  evidence,  there  may  have  been  buildings 
along  there  at  that  time  that  would  obstruct 
the  vision.  The  admission  introduced  in  evi- 
dence speaks  in  the  present  tense.  It  does 
not  pretend  to  relate  to  .the  condition  that 
prevailed  at  the  tune  of  the  accident.  It  was 
made  six  or  seven  months  after  the  accident 
occurred.  The  evidence  is  an  utter  blank  as 
to  what  the  conditions  were  with  reference  to 
obstructions  at  the  time  of  the  deceased's 
death. 

It  Is  true  that  one  or  two  witnesses  testi- 
fied to  having  heard  the  train  whistle  when 
It  was  somewhere  between  the  bridge  and 
Thirtieth  street  Where  the  bridge  was 
is  not  Indicated— evidently  above  Thirtieth 
street.  Thirtieth  street  was  several  blocks 
beyond  Udell  street,  and  out  of  sight  of  the 
crossing.  Many  of  the  witnesses  Who  testi- 
fied did  not  hear  the  train  whistle,  and  there 
is  not  sufficient  evidence  on  this  subject  to 
justify  the  court  In  withdrawing  the  case 
from  the  jury  and  to  have  made  a  case  of 
contributory  negligence  against  the  deceased, 
even  if  she  did  hear  the  whistle  sounded 
when  the  train  was  out  of  sight,  at  an  un- 
certain distance  from  the  crossing,  and  was 
able  to  recognize  and  know  that  it  was  a 
train  approaching  the  crossing.  But  there 
is  nothing  In  the  evidence  that  would  have 
compelled  the  jury  to  find  that  the  deceased, 
if  she  did  bear  the  whistle,  would  have 
known  that  It  was  an  approaching  train  on 
appellee's  road.   To  Justify  a  peremptory  in- 


struction withdrawing  the  case  from  a  jury, 
and  requiring  a  verdict  to  be  returned  in 
favor  of  either  party,  plaintiff  or  defendant, 
the  evidence  must  have  been  so  clear  and 
satisfactory  as  to  have  left  no  reasonable 
ground  upon  which  the  jury  might  have  in- 
ferred facts  justifying  a  verdict  favorable 
to  the  other  party. 
Judgment  reversed. 


(40  Ind.  App.  480) 
LOUISVILLE  &  N.  R.  CO.  et  aL  v.  GOLLI- 

HUR.   (No.  6,161.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  6,  1907.) 

L  Master  and  Sebvant— Injubies  to  Sebv- 
ant — Joint  Liability  of  Masteb  and  Fel- 
low Servant. 

A  railroad  dispatcher  whose  negligence  has 
caused  an  injury  to  a  fellow  employe"  is  liable 
as  a  joint  tort-feasor  with  the  railroad,  though 
his  negligence  is  the  negligence  of  the  railroad 
under  Burns'  Ann.  St.  1001,  §  7083,  relating  to 
the  liability  of  railroads  for  personal  injuries  to 
employes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  f  123a] 

2.  Removal  or  Causes— Citizenship  or  Pab- 

tjes — Joint  and  Separate  Actions. 

Where  plaintiff  in  a  negligence  action 
against  a  railroad  and  its  employs,  which  action 
is  both  joint  and  separable,  elects  to  make  it 
joint,  defendants  cannot  make  it  separable  for 
the  purpose  of  removal  from  a  state  to  a  fed- 
eral court,  although  the  purpose  of  suing  de- 
fendants jointly  was  to  prevent  the  removal, 
since  the  motive  of  a  person  asserting  a  right  ia 
immaterial. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Removal  of  Causes,  §§  95-99.] 

8.  Death— Actions— Measube  of  Damages. 

In  an  action  for  tortious  death,  the  measure 
of  damages  is  the  amount  necessary  to  compen- 
sate decedent's  beneficiaries  for  the  pecuniary 
loss  caused  by  the  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Death,  §  120.] 

4,  Appeal— Harmless  Error— Admission  of 

Evidence. 

In  an  action  for  death  in  a  railroad  colli- 
sion, caused  by  negligence  of  the  train  dispatch- 
er, the  admission  of  a  letter  from  a  railroad  of- 
ficer, which  was  pinned  to  the  original  dispatch, 
held,  under  the  circumstances,  not  prejudicial  to 
defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {§  4153-4155.] 

5.  Tbial  —  Instbuctions  —  Refusal  of  Re- 

S debts— Instructions  Covered  by  Others 
iven. 

It  is  not  error  to  refuse  requests  for  in- 
structions covered  by  others  which  are  given. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  89  651-459.] 

Appeal  from  Circuit  Court,  Posey  County; 
O.  M.  Welborn,  Judge. 

Action  for  death  by  Henry  H.  Gollihur, 
administrator  of  Loran  G.  Coker,  against  the 
Louisville  &  Nashville  Railroad  Company  and 
another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

C.  A.  De  Bruler,  for  appellants.  G.  V.  Men- 
zies,  L.  M.  Wade,  and  C.  B.  Thomas,  for  ap- 
pellee. 
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COMSTOCK,  C.  J.   The  appellee  brought 
this  action  to  recover  damages  for  the  death 
of  his  decedent,  Loran  G.  Coker,  who  was  a 
Drakeman  in  the  employment  of  the  appel- 
lant company,  and  who  was  killed  in  a  col- 
lision between  two  freight  trains.    It  is 
claimed  in  the  complaint  that  the  death  of 
Coker  was  due  to  the  negligence  of  the  ap- 
pellant Hart,  who  was  a  train  dispatcher  for 
the  appellant  company  at  the  time  of  the  ac- 
cident, and  that  his  negligence  consisted  in 
giving  wrong  telegraphic  orders  as  to  the 
movement  of  the  trains  which  came  into  col- 
lision. The  first  paragraph  of  the  complaint, 
after  setting  forth  that  the  appellant  com- 
pany operates  a  railroad  extending  from  St 
Louis,  Mo.,  to  Evansville,  Ind.,  charges  that 
for  the  safety  of  the  public  and  of  its  em- 
ployes appellant  company  maintained  a  dis- 
patcher's office  in  the  city  of  Evansville, 
which  was  at  the  time  of  the  accident  in 
charge  of  the  appellant  Ira  O.  Hart  as  train 
dispatcher;  that,  as  such,  Hart  was  charged 
with  the  duty  of  carefully  notifying  the  com- 
pany's agents  along  the  line  of  the  railroad 
of  the  time  of  the  departure  and  arrival  of 
trains,  and  of  the  giving  such  agents  orders 
to  stop,  start,  and  sidetrack  all  approaching 
trains,  and  was  further  charged  with  the  duty 
of  seeing  that  his  dispatches  to  the  different 
agents  were  verified  by  the  agents,  receiving 
them,  and,  upon  verification,  to  announce  to 
the  agents  that  the  orders  were  correct,  but 
that  all  this  must  be  done  before  the  agents 
delivered  the  orders  to  the  employes  of  ap- 
pellant The  appellant  company  filed  Its  pe- 
tition and  bond  to  remove  the  cause  into  the 
Circuit  Court  of  the  United  States.   The  pe- 
tition was  overruled  and  exception  taken. 
Afterward  appellee  filed  a  second  paragraph 
of  complaint  in  which  the  allegations  were 
the  same  as  in  the  first,  except,  in  addition  to 
the  alleged  negligence  of  the  train  dispatch- 
er. Hart,  in  transmitting  and  verifying  the 
orders  affecting  the  two  trains,  It  is  charged 
that, the  agent  at  the  city  of  Mt  Vernon 
was  negligent  in  receiving  and  properly  re- 
porting to  Hart  said  orders,  and  through  the 
joint  carelessness  of  Hart  and  the  agent  at 
Mt  Vernon  the  agent  was  not  apprised  of 
the  fact  that  the  trains  were  to  meet  and  pass 
at  Mt.  Vernon,  and  In  consequence  this  train, 
No.  80,  was  allowed  to  pass  Mt  Vernon  and 
come  into  collision  with  train  No.  79,  on 
which  the  decedent  Coker,  was  working  as 
a  brakeman.   After  the  appellant  company 
tad  unsuccessfully  tried  to  remove  the  cause 
to  the  Circuit  Court  of  the  United  States,  and 
after  the  appellants  had  unsuccessfully  de- 
murred Jointly  and  severally  to  the  complaint, 
the  Issue  was  formed  by  appellants  filing 
joint  and  separate  answers  of  general  denial 
to  the  complaint   There  was  a  trial  by  Jury 
resulting  In  a  verdict  and  judgment  for  ap- 
pellee for  $5,000. 

Counsel  for  appellants  discuss  only  three 
questions  (and  they  are  properly  reserved)  up- 
on which  a  reversal  Is  asked:   First  The 


refusal  of  the  court  below  to  remove  the 
cause  to  the  United  States  court  Second. 
Excessive  damages.  Third.  Error  In  adiuis*- 
sion  of  evidence.   These  in  the  order  named. 

It  is  claimed  in  behalf  of  appellants  that 
the  cause  should  have  been  removed  to  the 
federal  court  upon  the  petition  and  bond  of 
appellant  railroad  company,  for  the  reason 
that  the  petition  states  a  separable  contro- 
versy, and  that  Hart,  the  resident  defendant, 
was  made  a  party  to  the  action  for  the  fraud- 
ulent purpose  of  defeating  the  Jurisdiction  of 
the  federal  court,  and  that  concurrent  negli- 
gence of  the  railroad  company  Is  not  shown 
with  the  defendant  Hart  in  negligence  which 
is  alleged  to  have  been  the  cause  of  the  ac- 
cident "In  other  words,  the  whole  case  de- 
pends upon  the  negligence  of  Hart  In  trans- 
mitting an  Incorrect  message,  and  the  rail- 
road company  was  not  charged  with  any  con- 
currence in  this  act  of  negligence,  or  with 
any  other  negligence,  except  that  which  grew 
out  of  the  alleged  act  of  Hart  In  sending  the 
incorrect  message."  Although  the  negligence 
of  Hart  was,  under  section  7083,  Burns'  Ann. 
St.  1901,  the  negligence  of  the  appellant  rail- 
road, Hart  was  also  liable  as  a  joint  tort- 
feasor. L.  E.  &  W.  v.  Charman,  161  Ind.  98, 
67  N.  E.  923 ;  Charman  v.  L.  E.  &  W.  B.  B. 
Co.  (C.  C.)  105  Fed.  449.  L.  E.  &  W.  B.  B. 
Co.,  supra,  affirms  the  rule,  citing  Wright  v. 
Compton,  53  Ind.  337;  City  of  Peoria  v.  Simp- 
son, 110  111.  294,  51  Am.  Bep.  683 ;  Johnson  v. 
Magnuson,  68  111.  App.  448;  Hoye  v.  Ray- 
mond, 25  Kan.  665;  Phelps  v.  Walt  30  N. 
Y.  78;  Wright  v.  Wilcox,  19  Wend.  (N.  Y.) 
343,  82  Am.  Dec.  507;  Montfort  v.  Hughes, 
3  E.  D.  Smith  (N.  Y.)  591 ;  Suydam  v.  Moore, 
8  Barb.  (N.  Y.)  358;  Wilklns  v.  Ferrell,  10 
Tex.  Civ.  App.  231,  30  S.  W.  450;  Schaefer  v. 
Otserbrink,  67  Wis.  495,  30  N.  W.  922,  58  Am. 
Bep.  875;  Greenberg  v.  Lumber  Co.,  90  Wis. 
225,  63  N.  W.  93,  28  L.  B.  A.  439,  48  Am.  St 
Bep.  911;  Schearer  v.  Evans,  89  Ind.  400 ;( 
Michael  v.  Alestree,  2  Lev.  172 ;  Steel  v.  Les- 
ter, 8  O.  P.  Div.  121;  Morton  v.  Hardern.  4 
Barn.  &  C.  223 ;  Newman  v.  Fowler,  37  N.  J. 
Law,  89;  Comitez  v.  Parkerson  (C.  C.)  50 
Fed.  170;  Connell  v.  Ballway  Co.  (C.  C.) 
13  Fed.  241;  2  Thomp.  Neg.  892;  Cooley  on 
Torts  (2d  Ed.,  1888)  p.  164.  In  54  Central 
Law  Journal,  pp.  404,  405,  and  volume  60,  p. 
305,  this  view  Is  sustained  with  many  cita- 
tions. This  action  Is  joint  as  to  the  company 
and  Its  servant,  being  joint  and  separable, 
and,  the  plaintiff  having  elected  to  make  it 
Joint,  it  follows  that  the  defendant  cannot 
make  it  separable  for  the  purpose  of  removal 
from  a  state  to  a  federal  court  "A  separate 
defense  may  defeat  a  joint  recovery,  but  It 
cannot  deprive  a  plaintiff  of  his  right  to 
prosecute  his  suit  to  final  decision  in  his  own 
way.  The  cause  of  action  Is  the  subject-mat- 
ter of  this  controversy,  and  that  is  for  all 
the  purposes  of  the  suit  whatever  the  plain- 
tiff declares  It  to  be."  Ches.  &  O.  By.  Co.  v. 
Dixon,  179  U.  S.  131,  21  Sup.  Ct  67,  45  L 
Ed.  121,  and  cases  cited;  Powers  v.  C.  ft  O. 
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By.  Co.,  169  U.  8.  06,  18  Sup.  Ct  264,  42  I* 
Ed.  673.  The  motive  of  a  party  asserting  a 
Clght  is  not  material,  and  so  the  purpose  of 
appellee  in  making  appellant  Hart  a  party 
does  not  affect  the  merits  of  the  question. 

Are  the  damages  excessive?  There  is  no 
hard  and  fast  rule  by  which  this  question 
may  be  answered.  The  question  of  damages 
Is  essentially  one  of  fact  The  deceased  was 
under  no  legal  obligation  to  support  the  next 
of  kin  for  whose  benefit  the  suit  was  brought 
The  amount  awarded  should  depend  upon 
the  facts  in  the  particular  case.  "The  sole 
inquiry  Is  how  many  dollars  are  necessary 
to  compensate  the  beneficiaries  for  the  pe- 
cuniary loss  caused  to  them  by  the  wrongful 
death."  8  A.  A  E.  Ency.  of  Law  (2d  Ed.) 
009.  The  jury  was  Instructed  that  the  com- 
pensation should  be  limited  to  the  pecuniary 
loss.  Another  Jury  might  have  fixed  a  great- 
er sum,  another  a  less;  but  in  a  matter  so 
difficult  of  measurement  we  cannot  say  that 
under  the  evidence,  the  amount  named  is  ex- 
cessive. There  Is  no  intimation  that  the  jury 
acted  from  partiality  or  corruptly. 

When  appellants  offered  in  evidence  what 
they  claimed  was  the  original  dispatch  sent 
by  the  train  dispatcher,  Hart,  to  the  agent  at 
Mt  Vernon,  there  was  attached  to  it  by  a 
pin  a  letter  addressed  to  the  appellant's  su- 
perintendent at  Evansville  from  its  master  of 
transportation  at  Louisville,  stating,  in  ef- 
fect that  he  returned  to  the  superintendent 
at  the  Carmi  office  copy  of  the  dispatch.  Ap- 
pellee was  permitted,  over  the  objection  of 
appellant  to  put  this  letter  In  evidence.  It 
is  insisted  that  the  action  was  error,  for 
the  reason  that  it  was  not  a  part  of  the  dis- 
patch, was  a  mere  statement  made  by  one 
officer  of  the  company  to  another  in  the  trans- 
mitting of  the  dispatch,  and  was  hearsay  tes- 
timony. If  this  were  error,  which  we  do  not 
decide,  we  cannot  see  it  was  prejudicial.  Ap- 
pellant Hart  and  the  witness  Becker  had  tes- 
tified to  the  contents  of  the  dispatch  sent  by 
Hart  to  the  agent  at  Mt  Vernon.  Witnesses 
were  also  permitted  to  testify  as  to  why  the 
original  dispatch  was  taken  from  the  book 
in  which  it  belonged  In  the  dispatcher's  of- 
fice, and  sent  to  Louisville,  and  from  there 
back  to  Evansville.  Appellants  bad  the  bene- 
fit of  their  version  of  the  dispatch.  The  jury 
found  in  answer  to  Interrogatories  that  the 
appellant  Hart  sent  the  correct  dispatch  to 
Whiting,  the  agent  at  Mt  Vernon,  but  that 
Whiting  did  not  properly  repeat  the  dispatch 
to  Hart,  and  that  Hart  did  not  properly  ver- 
ify the  order.  The  correct  dispatch  sent  by 
Hart  was  to. the  effect  that  train  No.  79  would 
wait  at  Carmi  until  train  No.  80  should  ar- 
rive at  that  point  The  train  order  as  given 
to  the  train  crew  of  No.  80  by  Whiting  was 
to  the  effect  that  No.  79  would  wait  at  Carmi. 
Train  No.  79  was  the  one  that  came  in  col- 
lision with  80,  and  caused  the  death  of  de- 
cedent The.  mistake  therefore,  according  to 
'hese  findings,  was  made  by  Whiting  In  de- 

»  Rehearing  denied.  Tram 


llverlng  a  wrong  message  to  the  train  men  of 
No.  80,  and  this  resulted  directly  from  Whit- 
lug's  mistake  In  repeating  the  order  to  Hart, 
and  Hart's  mistake  in  not  verifying  the  mes- 
sage thus  repeated,  and  in  telegraphing  to 
Whiting  that  the  order  was  complete.  The 
combined  negligence  of  Hart  and  Whiting 
caused  the  death  of  decedent  We  conclude 
that  the  admission  of  this  evidence,  even  it 
erroneous,  was  harmless. 

Some  criticism  is  made  of  Instruction*  giv- 
en and  refused.  Appellant's  request  for  « 
peremptory  Instruction  to .  return  a  verdict 
in  behalf  of  appellant  Hart  was  correctly 
refused.  The  other  instructions  requested 
and  refused  were  substantially  covered  by 
those  given.  The  verdict  is  sustained  by  the 
evidence.   We  find  no  reversible  error. 

Judgment  affirmed. 

fa  md.  App.  4ffl> 

OGLEBAY  v.  TIPPECANOE  LOAN  * 
TRUST  CO.    (No.  5,882.)* 

(Appellate  Court  of  Indiana,  Division  No.  1» 
Nov.  7,  1907.) 

1.  Pleading— Demurbeb— Fobm. 

Burns'  Aon.  St.  1901,  f  349,  declares  that, 
when  the  facts  stated  in  any  paragraph  of  the 
answer  are  not  sufficient  to  constitute  a  cause 
of  defense,  plaintiff  may  demur  under  the  rule* 
prescribed  for  demurring  to  a  complaint  Hoid, 
that  a  demurrer  to  a  paragraph  of  the  answer, 
alleging  that  plaintiff  demurred  to  such  para- 
graph for  the  reason  that  it  was  not  sufficient 
to  constitute  a  sufficient  cause  of  defense  to 
plaintiff's  causo  of  action,  did  not  state  any 
cause  of  demurrer  enumerated  in  the  Code,  and 
was  therefore  insufficient 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  89.  Pleading,  fg  473-481:] 

2.  Appeal— Assignments  of  Euros— Waives, 

An  assignment  of  error  not  discussed  in  ap- 
pellant's brief  is  waived.  • 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3  Appeal  and  Error,  «  4256-4261.] 

8.  Same— Recobd— Instbtjctions. 

Instructions  given  or  refused  may  be  mads  . 
a  part  of  the  record  by  order  of  court,  by  bill 
of  exceptions,  or  by  the  entry,  signing,  and  dat- 
ing of  exceptions  on  the  instructions  by  the 
judge,  and  the  filing  of  the  instructions  and  ex- 
ceptions as  provided  by  Burns'  Ann.  St.  1901, 
i  643,  and  Burns'  Ann.  St  Supp.  1905,  f  544a. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig, 
vol.  3,  Appeal  and  Error,  ft  2376-2379.] 

4.  Same. 

Where  instructions  given  or  refused  are- 
sought  to  be  made  a  part  of  the  record  as  pre- 
scribed by  Burns'  Ann.  St  1901,  §  543,  and 
Burns'  Ann.  St.  Supp.  1905,  §  544a,  it  most 
affirmatively  appear  that  they  were  filed  and  the 
exceptions  thereto  were  written  at  the  close 
thereof,  dated,  and  signed,  or,  if  excepted  to 
orally,  that  entry  thereof  was  made  on  the  min- 
utes or  records  of  the  court 

5.  Tbial—  Reception  or  Evidence— Waive* 

OF  ErBOB. 

Where  evidence  objected  to  when  offered 
was  limited  in  its  application  by  an  instruc- 
tion requested  by  the  objecting  party,  the  ob- 
jection to  its  admission  was  waived. 

(Ed.  Note— For  cases  in  point  see  Cent  Dig, 
vol  40,  Trial,  J  977.] 

»r  to  Supreme  Court  denied. 
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jdoment  —  Conclusiveness— Parties  in 
ivitt. 

A  judgment  against  an  administrator  is 
ng  on  a  creditor  in  the  distribution  of 
s;  the  creditor  being  in  privity  with  the 
nistrator. 

i.  Note.— For  cases  in  point,  see  Cent  Dig. 
iO,  Judgment,  §§  1199-1212.] 

ppeal— Review  of  Evidence. 

[n  determining  whether  there  is  evidence 

ient  to  support  a  verdict,  it  is  necessary 

to  consider  that  which  tends  to  sustain  the 

ct,  as  the  Appellate  Court  will  not  weigh 

evidence  or  determine  the  credibility  of 

?sses. 

I.  Note.— For  cases  in  point,  see  Cent  Dig. 
>,  Appeal  and  Error,  §§  8928-3934.] 

ew  Trial  —  Accident— Surprise— Dim- 

S'CE. 

Where  the  testimony  occasioning  alleged 
ise  for  which  plaintiff  desired  a  new  trial 
hat  of  a  witness  called  by  plaintiff,  and  the 
ss  proposed  to  be  called  to  supply  the  al- 
lack  of  evidence  was  one  to  whom  plaintiff 
the  goods  concerning  which  the  testimony 
lesired,  there  was  no  sufficient  showing  of 
nee  to  avoid  the  surprise  or  discover  the 
ividence  to  authorize  a  new  trial. 

I.  Note.— For  cases  in  point  see  Cent.  Dig. 
17.  New  Trial,  §§  190-194.] 

peal  from  Circuit  Court,  Tippecanoe 
ty;  R.  R.  De  Hart,  Judge, 
tion  by  William  R.  Oglebay  against  the 
;canoe  Loan  &  Trust  Company,  as  ad- 
itrator  of  the  estate  of  John  P.  Oglebay, 
leceased.  From  a  judgment  for  defend- 
plaintiff  appeals.  Affirmed. 

S.  Potter  and  Oglebay  &  Oglebay,  for 
lant  Stuart,  Hammond  &  Simms,  for 
lee. 

^.TSON,  J.   This  was  an  action  by  appel- 

against  appellee  upon  a  promissory 
in  the  sum  of  $1,000,  dated  May  1,  1885, 
>le  one  day  after  date,  and  executed  to 
lant  by  decedent,  John  P.  Oglebay,  Jr. 
I  lee  answered  in  six  paragraphs.  The 

second,  third,  fourth,  and  fifth  were 
ises  available  to  appellee  under  the 
te.  The  sixth  was  estoppel.  Appel- 
i  demurrer  to  the  sixth  paragraph  was 
uled.   The  issues  were  tried  before  a 

and  a  verdict  was  rendered  for  appel- 
The  jury  also  returned  special  an- 
i  to  interrogatories  with  the  genera) 
ct.   Appellant  assigns  errors  as  fol- 
(1)  In  overruling  the  demurrer  to  the 

paragraph  of  the  answer;  (2)  in  over- 
l  the  motion  to  strike  out  part  of  the 

paragraph  of  the  answer;  (3)  in  over, 
j  the  motion  for  a  new  trial. 
i  averments  of  said  sixth  paragraph 
a  substance  that  by  reason  of  the  con- 
of  appellant  toward  the  said  Ada  May 
and  advice  given  her,  in  the  settlement 
(cedent's  estate,  and  because  appellant 
red  the  Tippecanoe  Loan  &  Trust  Com- 

to  be  appointed  administrator  of  said 
i,  and  procured  said  trust  company  to 

an  action  with  proceedings  in  attach- 


ment against  said  Ada  May  Carr  to  recover 
the  amount  which  she  had  received  as  the 
purchase  money  from  the  sale  of  decedent's 
real  estate  In  order  to  pay  the  note  sued 
upon  herein,  and  caused  the  National  Fow- 
ler Bank  to  be  summoned  as  garnishee  to  an- 
swer for  said  money  which  action  in  attach- 
ment and  garnishment  resulted  in  a  Judg- 
ment in  favor  of  said  Carr  and  said  bank, 
that  appellant  is  estopped  from  prosecuting 
the  claim  In  this  present  action.  Appellant 
demurred  to  this  paragraph  of  answer;  the 
body  of  the  demurrer  being  as  follows: 
"Plaintiff,  William  R.  Oglebay,  demurs  to 
the  sixth  paragraph  of  defendant's  answer 
for  the  reason  that  the  same  Is  not  sufficient 
to  constitute  a  sufficient  cause  of  defense  to 
plaintiff's  cause  of  action."  The  appellee 
assails  the  form  of  this  demurrer,  and  con- 
tends that  it  is  not  sufficient  to  present  any 
question.  Section  349,  Burns'  Ann.  St.  1901, 
provides  that:  "Where  the  facts  stated  in 
any  paragraph  of  the  answer  are  not  suffi- 
cient to  constitute  a  cause  of  defense,  the 
plaintiff  may  demur  to  it  under  the  rules 
prescribed  for  demurrer  to  a  complaint" 
In  Reed  v.  Higgins,  86  Ind.  143.  the  demur- 
rer wus:  "The  plaintiffs  separately  and 
severally  demur  to  the  second,  third,  and 
fourth  paragraphs  of  defendant's  answer 
herein,  and  for  ground  of  demurrer  say  that 
neither  of  said  paragraphs  constitutes  any 
defense  to  this  action."  Held,  the  demur- 
rer was  insufficient  In  Thomas  v.  Good- 
wine,  88  Ind.  458,  the  demurrer  to  the  first 
paragraph  of  answer  was  for  the  following 
cause:  "Because  said  defendant's  answer 
does  not  state  facts  sufficient  to  constitute 
an  answer  to  plaintiffs  complaint"  Held, 
insufficient.  In  Wintrode  v.  Renbarger,  150 
Ind.  556,  50  N.  B.  570,  the  demurrer  was  for 
the  reason  that  facts  were  not  stated  "suffi- 
cient to  constitute  a  good  answer  to  the  com- 
plaint of  the  plaintiff."  The  demurrer  was 
held  bad.  The  demurrer  in  this  case  does 
not  present  any  of  the  six  causes  of  demur- 
rer enumerated  in  the  Code  and  therefore  Is 
insufficient.  City,  etc.,  v.  Bielefeld,  20  Ind. 
App.  1,  49  N.  E.  1090;  Flanagan  v.  Reite- 
mier,  26  Ind.  App.  243,  248,  59  N.  E.  389; 
State  v.  Katzman,  161  Ind.  504,  506,  69  N. 
B.  157.  The  court  committed  no  error  in 
overruling  the  appellant's  demurrer  to  the 
answer  in  this  cause. 

No  question  is  presented  on  the  second  as- 
signment of  error,  since  It  is  not  discussed 
in  the  brief  on  appeal,  and  therefore  Is  deem- 
ed to  be  waived.  Rudisell  v.  Jennings,  38 
Ind.  App.  403,  408,  77  N.  E.  959;  MeCaslin 
v.  State,  38  Ind.  App.  184,  185,  75  N.  BL  844, 
and  cases  cited. 

There  seems  to  be  an  attempt  by  the  ap- 
pellant to  raise  the  question  as  to  the  in- 
structions given  or  refused  by  the  court,  and 
bring  the  same  into  the  record  under  the 
provisions  of  the  statute.  Section  543, 
Burns'  Ann.  St  1901;  section  544a,  Burns' 
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Ann.  St  Snpp.  1906.  There  are  three  way* 
by  which  instructions  given  or  refused  by 
the  court  are  made  part  of  the  record:  First, 
by  order  of  the  court;  second,  by  bill  of  ex- 
ceptions; and  third,  under  the  statute  above 
cited.  If  the  last  method  Is  pursued,  the 
statutory  requirements  are  Imperative,  and 
it  must  affirmatively  appear  that  the  instruc- 
tions were  filed,  and  the  exceptions  thereto  were 
written  at  the  close  thereof,  dated,  and  signed, 
or,  if  excepted  to  orally,  the  entry  thereof  must 
appear  upon  the  minutes  or  records  of  said 
court.  Storrs,  etc,  Co.  v.  Fusselman,  23  Ind. 
App.  203,  204,  55  N.  E.  245;  Ayres  v.  Blevins, 
28  Ind.  App.  101, 102,  62  N.  E.  305;  Behymer 
T.  State,  96  Ind.  140,  142;  Childress  v.  Cul- 
lender, 108  Ind.  304,  396,  9  N.  E.  292; 
Boose  v.  Boose,  146  Ind.  162,  164,  165,  44  N. 
E.  1;  Malott  v.  Hawkins,  159  Ind.  127,  138, 
139,  63  N.  Bi  808;  City  of  Michigan  City  v. 
Phillips,  163  Ind.  449,  462,  71  N.  B.  205.  It 
therefore  follows  that  no  question  Is  present- 
ed to  this  court  as  to  the  instructions  enum- 
erated In  the  motion  for  a  new  trial. 

Appellant  further  contends  that  there  was 
error  in  permitting  the  widow  to  testify  as 
to  the  business  relations  between  herself  and 
Geo.  H.  Oglebay  and  as  to  assistance  given 
her  by  said  Oglebay  in  the  sale  of  decedent's 
real  and  personal  property  and  the  payment 
of  debts  of  decedent  and  of  her  right  to  ad- 
minister. At  appellant's  request  the  court 
instructed  the  jury  that  such  evidence  was 
admitted  only  as  to  the  credibility  of  the 
witness  Geo.  H.  Oglebay  and  It  was  to  be 
given  weight  only  with  reference  to  that 
credibility.  Where  evidence,  objected  to 
when  offered,  is  limited  In  its  application  by 
an  instruction  requested  by  the  objecting 
party  the  objection  as  to  admission  is  deem- 
ed to  be>  waived  and  there  is  no  cause  for 
an  assignment  of  error  thereon  in  this  court. 
Elliott,  Appellant  Procedure,  f  703;  Vannoy 
T.  Klein,  122  Ind.  416,  419,  23  N.  E.  526; 
Price  v.  Brown,  98  N.  Y.  888,  896. 

It  is  also  urged  that  there  was  error  in 
admitting  In  evidence  the  papers  and  order 
book  entries,  including  the  judgment,  In  the 
case  of  Tippecanoe  Loan  &  Trust  Co.  v.  Ada 
May  Oarr  et  aL  A  creditor  of  a  decedent 
Is  in  privity  with  the  administrator  of  such 


decedent's  estate,  and  a  judgment  against 
the  administrator  Is  binding  on  the  creditor 
in  the  distribution  of  the  assets.  2  Van 
Fleet,  Former  Adjudications,  f  401;  Blank- 
enbaker  v.  Bank  of  Commerce,  85  Ind.  459; 
Moore  v.  Sloan,  71  Ark.  599,  76  S.  W.  1068; 
Hansen's  Empire  Fur  Factory  v.  Teabout, 
104  Iowa,  300,  370,  73  N.  W.  875;  Merchants', 
etc.,  Bank  v.  "Fitzgerald,  61  Ark.  605,  33  S. 
W.  1064;  Blue  v.  Watson,  59  Miss.  619.  Un- 
der the  Issues  in  this  case  the  evidence  was 
clearly  admissible. 

The  further  reasons  are  assigned  as  show- 
ing error  In  the  overruling  of  the  motion  for 
a  new  trial:  (1)  The  verdict  Is  not  support- 
ed by  sufficient  evidence;  and  (2)  the  ver- 
dict Is  contrary  to  law.  Both  may  be  de- 
termined by  the  consideration  of  the  suffi- 
ciency of  the  evidence.  In  determining 
whether  there  is  evidence  sufficient  to  sup- 
port the  finding,  it  is  necessary  to  consider 
only  that  which  tends  to  sustain  such  find- 
ing. The  court,  on  appeal,  will  not  weigh 
the  evldeuce,  or  determine  the  credibility  of 
the  witnesses.  Board  of  Com'rs  v.  Eaton, 
88  Ind.  App.  30,  82,  77  N.  E.  968;  Robinson, 
etc,  v.  Hathaway,  150  Ind.  679,  50  N.  E.  883; 
L.  E.  &  W.  Ry.  Co.  v.  Stick,  148  Ind.  449, 
454,  41  N.  E.  365;  Cincinnati,  etc.,  Ry.  Co.  v. 
Madden,  134  Ind.  462,  469,  84  N.  BL  227; 
Ewbank's  Manual  of  Practice,  f  46.  The  ver- 
dict Is  fully  supported  by  sufficient  evidence. 

The  final  specification  of  the  motion  for  a 
new  trial  was  for  accident  and  surprise. 
In  order  to  make  such  reason  available,  It 
must  be  shown  that  proper  diligence  was 
used  to  avoid  surprise  and  to  discover  the 
new  evidence.  Lockwood  v.  Rose,  126  Ind. 
688,  697,  25  N.  E.  710;  Reno  v.  Robertson. 
48  Ind.  106.  The  testimony  occasioning  the 
alleged  surprise  was  that  of  a  witness  call- 
ed by  appellant  In  his  own  behalf.  The  wit- 
ness whom  he  proposes  to  call  to  supply  the 
lack  of  evidence  is  one  to  whom  appellant 
bad  sold  the  goods  concerning  which  the  tes- 
timony Is  desired.  The  reasons  do  not  show 
proper  diligence  In  avoiding  the  surprise,  or 
discovering  the  new  evidence. 

We  find  no  available  error. 

The  Judgment  is  affirmed. 
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CHAFFB  v.  CONSOLIDATED  RY.  CO. 

INGRAHAM  v.  SAME 
(Supreme  Judicial  Conrt  of  Massachusetts. 
Worcester.  Nov.  26,  1907.) 

L  Cabriebs— Injuby  to  Passenqee  —  Rela- 
tion of  Cabbies  and  Passengeb  —  Evi- 
dence. 

In  a  personal  injury  suit  by  a  passenger 
against  a  street  railway  company,  the  evidence 
showed  that  defendant  received  and  undertook  to 
carry  plaintiff  and  others  in  a  car  which  it 
owned  .over  a  line  of  street  railway.  Held,  in 
the  absence  of  any  contrary  showing,  that  the 
inference  that  defendant  was  operating  the  car 
for  the  benefit  of.  those  who  wished  to  avail 
themselves  thereof  was  warranted. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  f  1284.] 

2.  Same— Cabbies  or  Passenqebs— Deobee  or 
Cabs  Requibed. 

A  carrier  must  exercise  such  reasonable 
diligence  for  the  safety  of  a  passenger  as  the 
nature  of  the  business  allows. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  9,  Carriers,  5  1087.] 

3.  Same  —  Negligence  —  Evidence  —  Col- 
lision with  Stbeet  Cab. 

The  mere  fact  of  a  collision  between  street 
cars,  until  explained  by  the  company,  is  evi- 
dence of  its  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1288.] 

4.  Same— Questions  fob  Jubt. 

In  an  aetion  against  a  street  railway  com- 
pany by  a  passenger  injured  in  a  collision, 
whether  the  company  wbb  negligent  in  managing 
the  other  colliding  car  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §§  1315-1325.] 

6.  Same— Liability  or  Company. 

A  street  railway  company  is  liable  for  an 
injury  to  a  passenger,  caused  by  negligent  man- 
agement of  a  work  car,  resulting  in  a  collision 
with  the  car  in  which  the  passenger  was  riding, 
even  if  the  work  car  and  the  railway  were  un- 
der the  control  of  another  company. 

S3d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
9,  Carriers,  89  1249-1251.] 

Exceptions  from  Superior  Court,  Worcester 
County;  William  Cushing  Wait,  Judge. 

Consolidated  actions  by  Belle  Chaff e  and 
Henry  M.  Ingraham  against  the  Consolidated 
Railway  Company.  .Judgments  for  plaintiffs 
and  defendant  excepts.  Exceptions  over- 
ruled. 

John  Alden  Thayer  and  Charles  B.  Perry, 
for  plaintiffs.  Choate,  Hall  &  Stewart,  for 
defendant 

BRA  LEY,  J.  Unless  there  was  evidence 
that  the  relation  of  passenger  and  carrier  ex- 
isted between  the  parties,  the  defendant's  re- 
quest that  a  verdict  be  ordered  In  Its  favor 
should  have  been  granted.  At  the  outset, 
tbe  bill  of  exceptions  states,  that  at  the  time 
of  tbe  accident  the  plaintiffs  "were  passen- 
gers upon  a  car  of  the  defendant"  The  sub- 
sequent recital  of  an  admission  of  ownership 
merely  emphasizes  this  statement.  It  Is  urg- 
ed by  tiie  defendant  that  notwithstanding 
this  admission  there  was  no  evidence  as  to 
who  was  operating  tbe  car,  or  In  control  of 
the  railway.  But  If  the  details  are  meager, 
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It  was  beyond  conjecture  that  the  defendant 
described  in  the  writ  as  a  railway  company, 
owned  a  car  running  over  a  line  of  street 
railway,  operated  by  electricity,  In  which 
the  plaintiffs  in  common  with  others  were 
being  transported.  It  received  and  under- 
took to  carry  the  plaintiffs  In  this  car  over 
the  line  of  track  on  which  it  ran,  and  the 
use  to  which  the  car  was  put,  with  the  con- 
ditions of  operation  unexplained,  warranted 
the  Inference,  that  the  defendant  at  the  time 
offered  this  means  of  transportation  to  those 
who  wished  to  avail  themselves  of  such 
facilities.  Indiana  Union  Traction  Co.  v. 
Jacobs  and.)  78  N.  E.  325,  327.  If  the  plain- 
tiffs were  passengers,  in  a  car  provided  by 
the  defendant,  it  had  engaged  to  exercise 
such  reasonable  diligence  for  their  safety 
during  transportation  as  the  nature  of  the 
business  required.  Gordon  r.  West  End 
Street  Railway  Co.,  175  Mass.  181,  55  N.  E. 
990;  Davey  v.  Greenfield  &  Turners  Falls 
Street  Railway  Co..  177  Mass.  106,  58  N.  E. 
172;  Pomeroy  v.  Boston  &  Northern  Street 
Railway  Co.,  193  Mass.  507,  79  N.  E.  764; 
Egan  v.  Old  Colony  Street  Railway  Co. 
(Mass.)  80  N.  E.  696,  and  cases  cited.  An- 
other car  variously  described  as  a  work  or 
flat  car  preceded  the  car  in  which  the  plain- 
tiffs were  riding,  when  as  it  approached  a 
portion  of  the  track  in  which  there  was  a 
rising  grade,  the  forward  car  being  then  a 
short  distance  in  advance,  slid  on  the  rails, 
and  suddenly  descending  came  into  collision 
with  the  passenger  car,  causing  the  accident. 
It  Is  again  said  that  there  is  a  failure  of 
evidence  to  connect  the  defendant  with  the 
management  of  the  work  car.  But  the  plain- 
tiffs having  shown  the  collision,  this  fact 
until  explained  by  the  company  was  some 
evidence  of  negligence,  as  the  Jury  could  find 
that  In  the  ordinary  course  of  affairs  It 
would  not  have  happened  If  proper  precau- 
tions had  been  taken.  Egan  v.  Old  Colony 
Street  Railway  Co.,  ubl  supra.  The  defend- 
ant Indeed,  offered  some  evidence  of  the 
efforts  made  by  those  in  charge  of  the  work 
car,  and  the  section  men,  as  It  passed,  to 
prevent  it  from  sliding,  but  the  fact  that  nei- 
ther the  application  of  the  brake,  nor  of  the 
sand  and  gravel  placed  on  the  track  appre- 
ciably retarded  Its  speed,  still  left  the  ques- 
tion of  negligence  In  the  management  of  this 
car;  to  be  determined  by  the  jury.  If  neg- 
ligence were  found,  then  the  defendant  was 
responsible  to  the  plaintiffs  for  the  resulting 
injury  to  which  it  voluntarily  had  exposed 
them,  even  If  the  work  car,  and  the  railway 
were  under  the  control  of  another  corpora- 
tion. Littlejohn  v.  Fitchburg  Railroad  Co., 
148  Mass.  478,  20  N.  E.  103,  2  L.  R  A.  502; 
Stetler  v.  Chicago  &  Northwestern  Railway 
Co.,  46  Wis.  497,  1  N.  W.  112.  See,  also, 
Engel  v.  New  York,  Providence  &  Boston 
Railroad  Co.,  160  Mass.  260,  263,  35  N.  E. 
547,  22  L.  R  A.  282. 
Exceptions  overruled. 


Digitized  by  Google 


498 


82  NORTHEASTERN  REPORTER. 


(Mass 


(196  Mass.  432) 

ADAMS  r.  COLLINS  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Nov.  25,  1007.) 

1.  Fraud—  Fraudulent  Representations- 
Matters  of  Fact  or  of  Opinion. 

A  statement  that  the  one  making  the  same 
understood  that  the  owner  of  bonds  had  obtained 
a  loan  of  a  certain  amount  on  the  bonds  from 
a  bank  was  a  representation  of  a  fact,  and  not 
the  expression  of  an  opinion,  or  statement  of 
something  which  he  had  heard,  and  which  he 
intended  to  simply  state  as  such. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  8  12.] 

2.  Save. 

A  false  denial  that  bonds  had  sold  as  low 
as  10  per  cent,  of  their  par  value  is  an  actionable 
misrepresentation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  23.  Fraud,  §  12.] 

3.  Same— Actions— Parties. 

Where  a  broker,  knowing  that  a  purchase 
of  bonds  from  another  was  contemplated,  stated 
to  the  proposed  purchaser  that  he  understood 
that  the  owner  had  obtained  a  loan  on  the  bonds 
to  a  certain  amount  from  a  bank,  and  that  the 
bonds  were  a  good,  safe  investment,  and  denied 
that  they  had  sold  for  10  per  cent,  of  their  par 
value,  such  statements  being  false  and  made  to 
aid  the  owner  to  defraud  the  buyer,  such  broker 
and  the  owner  are  properly  joined  in  one  action. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  23,  Fraud,  §  35.] 

4.  Same— Sufficiency  of  Evidence. 

Evidence  in  an  action  for  false  represen- 
tations in  the  sale  of  bonds  held  to  warrant  a 
finding  that  the  seller  stated  that  he  had  pledged 
them  to  a  bank  for  a  loan  of  a  certain  amount 
and  that  such  statement  was  false. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  23,  Fraud,  §§  55-57.] 

5.  Same— Statement  as  of  Own  Knowledge. 

A  representation  by  one  as  true  of  his  own 
knowledge,  where  he  did  not  know  whether  it 
was  true  or  false,  is  actionable,  if  it  was  in  fact 
false,  without  further  proof  of  intent  to  deceive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23.  Fraud,  g  5.] 

6.  Same— Instructions. 

Instructions,  in  an  action  for  false  repre- 
sentations in  the  salt*  of  bonds,  that  to  entitle 

Elainliff  to  recover  the  representations  must 
ave  been  false  and  he  must  have  relied  on 
them  to  a  substantial  degree,  and  that  it  was 
for  the  jury  to  say  whether  it  was  reasonable  for 
plaintiff  to  rely  on  defendant's  representations, 
in  view  of  what  he  knew  and  could  ascertain 
by  reasonable  effort,  were  not  objectionable  as 
not  leaving  it  to  the  jury  to  say  whether  plain- 
tiff exercised  due  diligence  or  acted  reasonably  in 
surrendering  his  judgment  to  that  of  the  seller. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  23,  Fraud,  f  72.] 

7.  Same — Admissibility  of  Evidence. 

Where,  in  an  action  for  false  representa- 
tions in  the  sale  of  bonds,  plaintiff  disclaimed 
bad  faith  on  defendant's  part  other  than  that 
inferable  from  statements  of  a  fact  as  of  his 
own  knowledge  when  he  did  not  know  it  to  be 
true,  or  a  lack  of  belief  on  his  part  in  the  truth 
of  his  representations,  evidence  offered  by  de- 
fendant tnat  he  believed  the  bonds  to  be  worth 
not  less  than  the  amount  he  represented  had 
been,  their  lowest  market  price  and  that  he  had 
no  intent  to  deceive  plaintiff  was  properly  ex- 
cluded. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  23,  Fraud,  §  50.] 


8.  Appeal  —  Review  —  Presumptions  — 
Burden  of  Showing  Error. 

Where  from  the  bill  of  exceptions  the  re- 
viewing court  is  unable  to  tell  whether  certain 
evidence  was  or  was  not  properly  admitted,  the 
exception  will  be  overruled. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  8  3070.] 

9.  Fraud  —  Actions  —  Sufficiency  of  Evi- 
dence. 

Evidence  in  an  action  for  false  representa- 
tions in  the  sale  of  bonds  held  to  warrant  a 
finding  that  one  of  the  defendants,  a  third  per- 
son, had  stated  that  be  understood  that  the  sell- 
er had  got  a  loan  in  a  certain  amount  from  a 
bank  on  the  bonds. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  23,  Fraud,  9  56.] 

10.  Same  —  Expression  of  Opinion  —  Third 
Person. 

A  third  person,  undertaking  to  express  an 

opinion  to  the  buyer  as  to  the  subject-matter  of 
a  contemplated  purchase,  must  give  his  honest 
opinion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  23,  Fraud,  S  12.] 

11.  Same 

A  third  person  has  not  the  same  latitude 
as  to  representations  respecting  the  subject-mat- 
ter of  a  contemplated  purchase  as  the  seller. 

12.  Appeal  —  Review  —  Harmless  Error  — 
Variance. 

A  third  person  being  liable  for  a  false  rep- 
resentation of  his  opinion  as  to  the  subject- 
matter  of  a  contemplated  purchase,  as  well  as 
for  a  false  representation  of  a  matter  of  fact 
it  is  immaterial  which  of  the  two  an  allegation 
that  defendant  said  that  the  bonds  "were  a 
good,  safe  investment"  was  construed  to  be. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4075.] 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County. 

Action  by  Francis  W.  Adams  against 
Charles  H.  Collins  and  others.  Judgment  for 
plaintiff,  and  defendants  except  Exceptions 
overruled. 

Jesse  D.  Crook,  for  plaintiff.  C.  F.  El- 
dredge,  for  defendant  Robinson.  William  B. 
Orcutt,  for  defendant  Cox. 

MORTON,  J.  This  Is  an  action  to  recover 
damages  for  false  and  fraudulent  represen- 
tations in  regard  to  certain  bonds  purchased 
by  the  plaintiff  of  the  defendant  Cox.  There 
were  Ave  bonds  in  all.  This  action  relates  to 
two  of  them.  It  was  tried  with  two  other  ac- 
tions by  the  plaintiff  against  the  defendant 
Cox  alone ;  one  for  one  of  the  bonds  and  the 
other  for.  the  other  two.  There  was  a  demur- 
rer by  the  defendant  Robinson  which  was 
overruled,  and  he  appealed.  The  plaintiff 
had  a  verdict  in  each  case,  but  no  judgments 
have  been  entered  in  the  other  two  actions. 
The  case  is  here  on  exceptions  by  the  defend- 
ants to  various  rulings  and  refusals  to  rule 
and  to  the  admission  and  exclusion  of  evi- 
dence. The  defendant  Cox  also  excepted  to 
what  the  court  did  In  sending  the  jury  out 
again  to  consider  their  verdicts  in  this  and 
the  other  two  cases,  after  they  had  reported  a 
verdict  in  this,  and  to  the  verdicts  thus  ren- 
dered, but  that  exception  has  been  waived. 
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e  plaintiff  discontinued  as  to  the  defend- 
:s  Collins  and  Llbby. 
Ve  take  up  first  Robinson's  demurrer.  It* 
in  substance  that  the  matters  alleged  In 

amended  declaration,  on  which  the  case 
s  tried,  are,  so  far  as  Robinson  is  concern- 
matters  of  opinion,  and  that  the  alleged 
tee  of  action  against  him  Is  Improperly 
aed  with  that  against  Cox.  The  allega- 
ta omitting  preliminary  allegations  as  to 
v  the  plaintiff  came  to  apply  to  Robinson 

in  substance,  that  Robinson,  knowing 
t  the  plaintiff  contemplated  the  purchase 
the  bonds  from  Cox,  concealed  the  fact 
t  he*  had  had  the  bonds  in  his  possession 
sale  and  stated  to  the  plaintiff  that  "he 
lerstood  that  said  Cox  obtained  a  loan  on 
i  bonds  from  a  banking  institution  to  the 
ount  of  $3,500  and  that  said  bonds  were  a 
•d  safe  Investment,  and  that  said  bonds 
1  not  sold  In  the  market  for  10  per  cent 
their  par  value."  These  allegations  are 
ompanled  by  averments  to  the  effect  that 
defendant  Robinson  knew  that  the  state- 
nts  were  not  true,  and  that  he  knowingly 
de  them  and  concealed  the  facts  as  to  his 
nection  with  the  bonds  for  the  purpose  of 
ing  Cox  to  defraud  the  plaintiff.  We  think 
t  the  demurrer  was  rightly  overruled.  To 

that  he  understood  that  Cox  had  obtaln- 
a  loan  of  $3,500  on  the  bonds  from  a  bank- 
institution,  when  be  knew  that  he  had  not 
understood,  was  a  false  representation  of 
act  and  not  the  expression  of  an  opinion 
a  statement  of  something  which  he  had 
rd  and  which  he  Intended  to  simply  state 
such.  It  is  plain  that  to  say  that  the 
ids  had  not  sold  for  10  per  cent  of  their 
ue  was  or  could  be  found  to  be  an  action- 
e  misrepresentation.  It  sufficiently  ap- 
rs  that  the  alleged  representations  were 
udulently  made,  and  it  is  plain,  we  think, 
t  according  to  the  allegations  contained  in 
declaration  both  defendants  were  properly 
led  In  one  action.  Stiles  v.  White,  11 
te.  356.  45  Am.  Dec.  214 ;  Patten  v.  Gur- 
,  17  Mass.  182,  9  Am.  Dec.  141.  See,  also, 
rns  v.  Dockray,  156  Mass.  135,  30  N.  E. 
,  and  Peabody  v.  Whitcomb  (Mass.)  81  N. 
193,  In  which  the  actions  were  similarly 
ught,  and  Medbury  v.  Watson,  6  Mete.  247, 
Am.  Dec.  726.  where  the  converse  of  the 
position  was  decided.  We  do  not  stop  to 
sider  now  the  representation  that  the 
ids  were  "a  good,  safe  investment"  The 
er  representations  were  sufficient  to  jus- 
t  the  overruling  of  the  demurrer. 
Ve  pass  to  the  exceptions,  taking  up  those 
Cox  first.  The  court  in  stating  the  sub- 
nee  of  the  declaration  to  the  jury  said  that 
•mbraced  "four  different  alleged  false  rep- 
entatlons" — first,  that  Cox  said  that  he 
1  paid  $5,000  for  the  bonds,  their  par  val- 
;  second,  that  he  stated  that  they  were 
rth  their  par  value;  third,  that  no  bonds 
that  issue  had  been  sold  for  less  than  95 

cent  ;  and  fourth,  that  he  had  pledged 


them  to  a  banking  Institution  for  a  loan  of 
$3,500.  As  to  the  first  two  the  court  In- 
structed the  jury  in  substance,  as  requested 
by  the  defendant  Cox,  that  they  were  to  be 
regarded  as  seller's  talk,  and  would  not  jus- 
tify a  verdict  for  the  plaintiff.  The  first  ob- 
jection to  the  instructions  and  refusals  to  in- 
struct concerning  the  other  two  is  that  the 
evidence  introduced  by  the  plaintiff  did  not 
warrant  a  finding  that  Cox  had  made  the 
fourth  misrepresentation  relied  on.  The 
plaintiff  testified  that  he  said  to  Cox  that  Dr. 
Hipkiss  had  told  him  that  he,  Cox,  bad  said 
the  bonds  were  a  good  and  sure  investment 
and  were  selling  at  par,  and  there  had  not 
been  any  sale  for  less  than  95,  and  that  he, 
Cox,  had  borrowed  $3,500  from  a  bank  on 
these  bonds,  and  that  Cox  replied  in  sub- 
stance :  "Yes,  I  have  got  these  bonds.  They 
are  In  the  bank  and  I  borrowed  on  them  $3,- 
600.  My  note  is  coming  due,  and  I  want  to 
keep  my  credit  good  with  the  bank,  and  for 
that  reason  I  am  willing  to  let  you  have  them 
at  a  lower  figure  than  I  really  ought  to.  I 
paid  par  for  them,  but  if  you  want  them,,  and 
because  I  want  to  meet  my  note,  I  will  sell 
them  to  you  at  80."  The  real  facts  were,  as 
evidence  introduced  by  the  defendant  Cox 
tended  to  show,  that  he  borrowed  $3,500  from 
one  Charles  H.  Collins,  vice  president  and  di- 
rector of  the  American  National  Bank,  for 
which  he  gave  hlra  his  note  secured  by  the 
bonds,  and  that  Mr.  Collins  got  the  money 
from  the  bank  by  turning  over  to  It  the  note 
and  bonds  and  guaranteeing  the  payment  of 
the  note.  We  think  that  the  evidence  war- 
ranted a  finding  that  the  representation  was 
made  In  substance  as  alleged,  and  that  it  was 
false  and  fraudulent  The  representation 
made  by  the  defendant  Cox,  as  testified  to 
by  the  plaintiff,  imported  or  could  be  found 
to  import  that  he  had  himself  borrowed  the 
sum  named  from  a  bank,  and  that  the  bank 
had  been  satisfied  to  lend  it  to  him  on  the  se- 
curity of  the  bonds,  which  was  substantially 
what  was  alleged ;  whereas  the  fact  was  that 
he  had  borrowed  the  money  from  Mr.  Collins, 
and  Mr.  Collins  had  got  it  from  the  bank  by 
giving  in  addition  to  defendant's  note  and 
bonds  his  own  personal  guaranty.  The  alleged 
representation  was,  therefore,  or  could  have 
been  found  to  be,  a  statement  which  he  knew 
was  not  true,  or  which  he  when  he  did  not 
know  whether  It  was  true  or  not,  made  as  of 
his  own  knowledge,  and  which  in  that  case 
would  constitute  a  fraudulent  misrepresenta- 
tion without  any  further  proof  of  an  Intent  to 
deceive.  Chatham  Furnace  Co.  v.  Moffatt,  147 
Mass.  403,  18  N.  E.  168,  9  Am.  St  Rep.  727. 
The  same  could  have  been  found  In  regard  to 
the  representation  that  the  bonds  had  not 
been  sold  for  less  than  05.  Whether  they  had 
been  so  sold  or  not  was  plainly,  as  ordinarily 
understood,  a  matter  susceptible  of  knowl- 
edge. 

The  plaintiff  made  Inquiries  of  others  and 
in  at  least  two  instances  was  told  that  the 
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bonds  had  been  sold  for  10  cents  on  the  dol- 
lar. He  Informed  the  defendant  Cox  of  this 
and  was  told  by  him  that  it  was  impossible, 
that  it  could  not  be  so,  and  that  there  must 
be  some  mistake.  The  plaintiff  was  also  told 
that  the  bonds  had  sold  at  95,  and  that  they 
were  a  good  Investment.  In  the  end,  the 
plaintiff  relied,  as  the  Jury  must  have  found, 
on  what  the  defendant  Cox  said  and  he,  Cox, 
contends  that  the  plaintiff  was  not  justified 
in  relying  on  his  representations  and  did  not 
exercise  due  diligence  and  could  not  recover 
unless  he  did,  and  that  the  Jury  should  have 
been  so  instructed,  as,  in  various  forms,  he 
requested  that  they  should  be.  We  see  no 
error  in  the  Instructions  or  in  the  refusals  to 
instruct.  The  jury  were  told  In  substance 
that  in  order  to  entitle  the  plaintiff  to  re- 
cover, he  must  satisfy  them  by  a  fair  pre- 
ponderance of  the  evidence  that  the  represen- 
tations were  false  and  fraudulent,  that  he  re- 
lied on  tbem  to  a  substantial  degree  In  mak- 
ing the  purchase,  that,  in  view  of  the  plain- 
tiff's admission  it  was  necessary  for  him  to 
show  that  the  representations  relied  on  were 
made  by  the  defendant  as  of  his  own  knowl- 
edge when  he  did  not  have  such  knowledge 
and  were  false  and  that  it  was  for  them  to 
say  whether  it  was  reasonable  for  the  plain- 
tiff to  rely  on  the  defendant's  statements  In 
view  of  all  that  he  knew  and  of  all  that  he 
could  ascertain  by  reasonable  effort.  This 
in  effect  left  It  to  the  jury  to  say  whether 
the  plaintiff  exercised  due  diligence  (Whit- 
ing v.  Price,  172  Mass.  240,  51  N.  E.  1084, 
70  Am.  St  Rep.  262)  or  acted  reasonably  in 
surrendering  his  judgment  to  that  of  the  de- 
fendant Cox. 

The  evidence  offered  by  the  defendant  Cox, 
that  he  believed  the  bonds  to  be  worth  95  and 
that  he  had  no  intent  to  deceive  the  plaintiff 
was  rightly  excluded.  Chatham  Furnace  Co. 
v.  Moffatt,  supra;  Litchfield  v.  Hutchinson, 
117  Mass.  195.  The  plaintiff  disclaimed  bad 
faith  on  the  part  of  the  defendant,  meaning 
thereby  actual  Intent  to  deceive  other  than 
that  inferable  from  the  statement  of  a  fact 
as  of  bis  own  knowledge  when  he  did  not 
know  it  to  be  true  or  a  lack  of  belief  on  his 
part  in  the  truth  of  his  statements.  We  see 
no  error  in  regard  to  the  admission  of  the 
testimony  of  the  witness  Skelton. 

We  are  unable  to  tell  from  the  exceptions 
whether  the  testimony  in  regard  to  the  $6 
note  and  the  London  Asylum  and  North  Shore 
Railroad  bond  was  or  was  not  admissible, 
and,  as  the  burden  Is  on  the  excepting  party, 
the  exceptions  must  be  overruled.  It  seems 
to  us,  as  far  as  we  understand  it,  that  the 
matter  was  wholly  Irrelevant  and  immate- 
rial; but  it  does  not  appear  that  any  harm 
was  done  by  Its  admission. 

The  defendant  Robinson  contends  that  so 
far  as  he  was  concerned  there  was  a  vari- 
ance between  the  allegations  and  the  proof, 
and  that  the  representation  that  the  bonds 
were  a  good  safe  investment  was  matter  of 
opinion.   Other  questions  raised  by  him  are 


sufficiently  covered  by  what  has  been  said 
so  far  as  the  Instructions  requested  by  him 
were  not  given.  The  allegations  were  as  al- 
ready stated  that  the  defendant  Robinson 
said  that  "said  bonds  bad  not  sold  in  the 
market  for  10  per  cent,  of  their  par  value,** 
that  they  "were  a  good  safe  Investment,"  and 
that  he  stated  that  "he  understood  that 

•  *  •  Cox  had  obtained  a  loan  on  said 
bonds  from  a  banking  institution  to  the 
amount  of  $3,500."  The  evidence  in  support 
of  these  allegations  all  came  from  the  plain- 
tiff and  was  In  substance  as  follows:  "He 

*  *  *  went  down  to  see  •  •  *.  Robin- 
son and  asked  him  about  these  bonds;  that 
Robinson  said  they  were  not  a  good  invest- 
ment at  90  for  a  trustee;  that  British  con- 
sols could  be  bought  for  nearly  that,  and  he 
did  not  consider  them  as  good  as  British  con- 
sols; that  the  plaintiff  then  asked  Robinson 
what  he  thought  of  a  purchase  of  them  at  80, 
and  Robinson  replied  that  he  considered 
them  a  perfectly  good  investment  at  80,  and 
the  plaintiff  would  undoubtedly  make  money 
if  he  could  purchase  tbem  at  80;  that  he, 
Robinson,  knew  that  Cox  borrowed  $3,500 
from  a  bank  on  them,  and  that  ought  to  be 
a  guaranty  of  their  validity  and  of  their 
value";  that  the  plaintiff  then  said  to  Robin- 
son that  he  had  heard  that  these  bonds  had 
been  selling  at  10  per  cent  of  their  face  val- 
ue, to  which  Robinson  replied,. that  he  would 
"like  to  buy  a  bushel  basket  full  of  them  at 
that  price";  that  "that  is  absurd."  On  cross- 
examination  the  plaintiff  testified  that  "he 
told  Robinson  that  there  had  been  sales  of 
these  bonds  at  10,  and  Robinson  replied  that 
"he  would  like  to  buy  a  bushel  basket  full 
at  that  price";  that  Robinson  told  him,  the 
plaintiff,  that  be  knew  that  Cox  had  got 
"$8,500  from  a  bank  and  put  up  these  bonds 
as  security."  Robinson  was  a  witness  and 
denied  that  he  said  what  the  plaintiff  testi- 
fied that  he  did.  We  think  that  what  Robin- 
son thus  said  (if  he  did  say  it)  could  fairly 
be  understood  and  ordinarily  would  be  un- 
derstood to  be  an  affirmation,  though  express- 
ed in  an  indirect  manner,  that  the  bonds  had 
not  sold  for  10  per  cent  of  their  par  value, 
and  that  it  therefore  tended  to  show  that 
the  representation  was  made  as  alleged.  As 
to  the  allegation  that  he  said  that  he  under- 
stood that  Cox  had  got  $3,500  from  a  bank 
on  the  bonds,  the  evidence  clearly  warranted 
a  finding  in  the  plaintiff's  favor.  The  de- 
fendant denied  that  he  said  so.  But  the  jury 
were  not  bound  to  believe  him.  And  if  they 
did  not  but  believed  the  plaintiff,  Robinson's 
denial  would  make  the  case  all  the  stronger 
against  him. 

The  defendant  Robinson  further  contends 
that  there  was  a  variance  between  the  declar- 
ation and  the  proof  in  respect  to  the  allega- 
tion that  he  represented  that  the  bonds  were 
"a  good  and  safe  investment" — his  conten- 
tion being  that  the  evidence  showed  that  the 
statement  was  made  as  matter  of  opinion  and 
not  as  the  representation  of  a  fact  and  that 
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be  was  not  liable  therefor.  But  be  was  a 
third  party  with  no  interest,  so  far  as  ap- 
pears, in  the  trade.  And  he  was  bound  to 
act  bonestly  and  in  good  faith,  not  only  in  re- 
gard to  matters  of  fact,  but  also  in  regard  to 
matters  of  opinion.  Medbury  v.  Watson,  6 
Mete.  246,  39  Am.  Dec  726.  If  he  undertook 
to  express  an  opinion  he  was  bound  to  giro 
bis  honest  opinion.  He  had  not  the  same 
latitude  as  a  seller,  for  the  reason  that  the 
buyer  In  dealing  with  the  seller  would  natur- 
ally be  supposed  to  be  on  his  guard,  whereas 
he  would  not  be  on  his  guard,  and  would 
have  no  reason  for  being  on  his  guard  In 
dealing  with  a  disinterested  third  person. 
For  aught  that  appears,  the  Jury  found  that 
he  made  the  representation  as  alleged  and 
that  it  was  false.  Being  liable  for  a  false 
representation  as  to  his  opinion  as  well  as 
for  a  false  representation  in  respect  to  a  mat- 
ter of  fact,  It  is  immaterial  which  the  alle- 
gation was  construed  by  the  presiding  Judge 
to  be.  Whichever  construction  was  adopted 
Robinson  could  not  have  been  harmed  there- 
•  by. 

Exceptions  overruled. 

Cut  N.  T.  m.) 

In  re  BOBBINS  et  al. 

(Court  of  Appeals  of  New  York.  Nor.  1,  1907.) 

1.  Attobney  and  Client— Contbactb— Con- 
struction—"Public  Places." 

Where  a  statute  creating  a  public  park 
declared  that  the  tracts  of  land  taken  for  park 
purposes  should  be  "public  places,"  an  addition 
to  the  park  afterwards  made  was  also  a  public 

Elace,  and  hence  an  agreement  of  retainer  where- 
y  an  attorney  was  engaged  to  take  all  lawful 
proceedings  to  obtain  compensation  for  lands, 
etc.,  proposed  to  be  taken  for  the  opening  of 
streets,  avenues,  and  "public  places,"  embraced 
proceedings  to  condemn  land  for  an'  addition  to 
the  park. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  6806-6812;  vol  8,  p. 
7778.] 

2.  Apitcax  —  Decisions  of  Lower  Coubt  — 
Conclusiveness  of  Finoing  of  Fact. 

Where  a  decision  of  the  Appellate  Division 
Is  unanimous,  a  finding  of  fact  by  a  referee  in 
the  proceeding  is  binding  upon  the  Court  of  Ap- 
peals. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Application  of  Clarence  H.  Bobbins  and 
others,  executors  of  Aaron  S.  Bobbins,  to 
have  determined  an  attorney's  Hen  filed  by 
Clarence  C  Ferris  against  an  award  of  dam- 
ages in  condemnation  proceedings.  From  an 
order  of  the  Appellate  Division,  First  De- 
partment (106  N.  Y.  Supp.  1140),  affirming  an 
order  of  the  Special  Term  canceling  the  lien, 
Charles  C  Ferris  appeals.  Reversed,  and 
lien  sustained  in  part. 

George  M.  MacKellar,  for  appellant  Ed- 
ward H.  Hawke,  Jr.,  for  respondents. 

EDWARD  T.  BARTLETT,  J.  In  Novem- 
ber, 1899.  Aaron  S.  Bobbins,  the  testator,  being 
the  owner  of  several  pieces  of  property  on 


Washington  Place,  In  the  borough  of  Brooklyn, 
adjacent  to  the  Willlnk  entrance  to  Prospect 
Park,  entered  into  an  agreement  of  retainer 
with  Clarence  C.  Ferris,  an  attorney,  as  fol- 
lows: "New  York,  November  11th,  1899. 
I,  Aaron  S.  Bobbins,  owner  of  premises  de- 
scribed below,  authorize  Clarence  O.  Ferris, 
Esq.,  to  take  all  lawful  proceedings  to  obtain 
compensation  for  lands,  buildings  and  rights 
proposed  to  be  taken  for  the  opening  of 
streets,  avenues  and  public  places  through 
or  affecting  property  situate  Washington 
Place.  I  agree  to  pay  him  for  all  services 
ten  per  cent  of  the  amount  awarded  for  dam- 
ages. No  other  compensation  whatever .  ei- 
ther for  expert  witness  fees  or  for  any  other 
disbursements  is  to  be  paid  by  me."  Here 
follow  block  and  lot  numbers  and  the  name 
and  address  of  Aaron  S.  Bobbins.  On  June 
20,  1902,  the  board  of  estimate  laid  out  an 
addition  to  Prospect  Park  at  the  Willlnk  en- 
trance, and  included  therein  a  portion  of  the 
lands  of  Bobbins  described  In  the  above  agree- 
ment Later  the  board  of  estimate  directed 
the  corporation  counsel  to  institute  proceed- 
ings to  acquire  title  to  such  lands.  After 
the  appointment  of  commissioners  a  little 
later,  Ferris  on  February  2,  1903,  filed  with 
the  corporation  counsel  a  notice  of  his  ap- 
pearance for  Robbins  In  the  proceedings.  The 
commissioners  held  their  first  meeting  in  the 
following  April,  and  Ferris  was  present  and 
made  proof  of  Bobbins*  title  to  the  damage 
parcels  to  be  taken.  Prior  to  that  meeting 
Ferris  had  filed  a  verified  claim  In  behalf 
of  Bobbins.  At  a  subsequent  meeting  Mr. 
Hawke,  an  attorney,  appeared  and  claimed 
the  right  to  represent  Bobbins.  In  view  of 
this  conflicting  claim  of  the  attorneys,  the 
commissioners  decided  to  leave  the  matter 
to  Bobbins,  who  appeared  and  stated  that 
he  desired  Mr.  Hawke  to  represent  him. 
The  commissioners  thereupon  declined  to 
allow  Ferris  to  act  further  as  counsel  for 
Bobbins.  Ferris  then  stated  that  he  was 
ready  and  willing  to  proceed  with  further 
proofs  In  the  case,  and  it  la  conceded  that 
no  question  is  raised  by  the  respondents  as 
to  the  failure  of  Ferris  to  act  further  in  the 
premises,  as  he  was  prevented  from  so  doing 
by  Bobbins.  Pending  these  proceedings  Bob- 
bins died.  Subsequently  the  commissioners 
made  an  award  for  the  lands  of  Bobbins  and 
his  estate  taken  for  the  addition  to  Pros- 
pect Park  amounting  to  $83,065.51.  Ferris 
filed  with  the  comptroller  of  the  city  a  notice 
of  his  lien  upon  the  award.  The  executors 
of  Bobbins'  estate  thereupon  Instituted  this 
proceeding  to  determine  the  validity  of  the 
lien,  basing  their  application  upon  the  affi- 
davit of  one  of  the  executors.  Ferris  filed 
an  opposing  affidavit  and  a  referee  waa  ap- 
pointed to  take  testimony  and  report  with 
his  opinion  therein  "in  aid  of  the  conscience 
of  the  court"  The  referee  took  testimony 
and  made  a  report  in  favor  of  the  executors 
of  Robbins.  The  Special  Term  thereafter, 
upon  the  report  of  the  referee  and  the  evi- 
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deuce  taken  by  him,  made  an  order  canceling 
the  Hen.  On  appeal  the  Appellate  Division 
unanimously  affirmed  the  order  of  the  Special 
Term.  From  this  order  Ferris  appeals  to 
this  court.  No  opinion  was  written  below 
except  a  memorandum  by  the  referee,  which 
is  a  discussion  of  the  facts  and  the  law,  and  a 
finding  of  fact  which  has  an  important  bear- 
ing upon  this  case. 

The  principal  point  taken  by  the  executors 
in  the  court  below  was  to  the  effect  that  the 
words  in  the  agreement  of  retainer  "for 
lands,  etc.,  to  be  taken  for  the  opening  of 
streets,  avenues  and  public  places,"  do  not 
cover  lands  taken  for  a  public  park.  This 
contention  is  in  harmony  with  Robbins'  letter 
to  Ferris  when  declining  to  accept  his  serv- 
ices before  the  commissioners,  wherein,  he 
claimed  that  the  retainer  merely  authorized 
an  appearance  for  him  In  street  openings 
which  were  likely  to  take  place,  and  that  he 
wished  Hawke  to  represent  him  in  the  matter 
of  lands  taken  for  an  addition  to  Prospect 
Park.  In  regard  to  this  contention  that  the 
words  "public  places"  do  not  include  lands 
taken  for  a  public  park,  the  construction  is 
narrow  and  unauthorized.  The  act  creating 
and  laying  out  Prospect  Park  (chapter  488,  p. 
964,  Laws  1800)  states  in  section  1,  after  de- 
scribing the  various  lands  to  be  taken  for 
park  purposes,  as  follows :  "The  said  tracts, 
pieces  and  parcels  of  land  are  hereby  declared 
to  be  public  places."  If  the  lands  originally 
taken  were  in  technical  phrase  "public  pla- 
ces," it  follows  that  any  addition  In  later 
years  would  be  embraced  within  the  same 
definition. 

It  being  clear  that  the  agreement  of  re- 
tainer does  cover  lands  taken  belonging  to 
Robbins  or  his  estate,  which  were  located 
on  Washington  Place,  for  laying  out  an  ad- 
dition to  Prospect  Park  at  the  Will  ink  en- 
trance, it  becomes  necessary  to  consider  the 
effect  of  a  stipulation  entered  into  by  counsel 
for  the  executors  in  the  proceeding  before 
the  referee,  which  Is  as  follows:  "Now,  we 
make  no  question  about  the  right  of  Mr.  Fer- 
ris to  recover  If  the  retainer  covers  the  pro- 
ceedings and  is  broad  enough  in  Its  scope 
to  include  property  condemned  by  the  city 
for  park  purposes  and  for  a  public  place. 
We  make  no  question  that  Mr.  Ferris  bad 
rendered  no  service,  because  we  admit  that 
he  was  prevented  from  so  doing  by  Mr.  Rob- 
bins The  sole  question,  as  I  understand  it 
and  as  I  believe  it  is,  is  to  have  the  referee 
determine  whether  or  not  the  retainer  in  its 
scope,  taking  it  altogether,  considering  the 
block  numbers  and  the  lot  numbers  and  the 
phraseology  of  the  retainer  Itself,  whether 
It  covers  the  proceedings  for  the  opening  of 
an  addition  to  Prospect  Park — the  Willink 
entrance.  The  Referee:  And  If  he  Is  en- 
titled to  recover  this  precise  sum  would  ac- 
crue? Mr.  Hawke:  Yes.  First  Does  It 
apply  to  the  Willink  park  entrance  proceed- 
ing, where  land  was  taken  for  park  purposes? 
Second.  If  it  does  apply,  is  not  the  retainer 


limited  to  the  lot  and  block  numbers  speci- 
fied or  designated  on  the  face  of  it,  and  does 
it  not  exclude  all  other  property?  Thirdly. 
Does  it  apply  to  property  situate  other  than 
on  Washington  Place?"  It  was  further  stipu- 
lated by  counsel  for  the  executors  as  follows: 
"I  will  stipulate  that  the  total  award  in  the 
matter  of  the  Willink  proceeding  paid  to  tbe 
estate  of  Aaron  S.  Robbins  was  the  sum  of 
$83,005.51,  and  that  10  per  cent,  thereof, 
which  Mr.  Ferris  has  claimed,  amounts  to 
$8,305.55,  and  that  the  award  was  made  for 
all  of  the  parcels  shown  upon  the  damage 
map,  Exhibit  1,  in  lump,  no  separate  award 
being  made  for  the  separate  parcels."  The 
order  of  the  Appellate  Division  being  unani- 
mous, the  finding  of  fact  by  the  referee  is 
controlling  as  to  the  amount  of  recovery  in 
this  case  by  Ferris,  If  he  is  entitled  to  re- 
cover anything.  The  learned  referee  states: 
"I  am  inclined  to  believe  the  testimony  of 
the  respondent's  clerk  [Ferris'  clerk]  to  the 
effect  that  the  retainer  was  made  with  refer- 
ence to  map  then  before  both  parties,  in 
which  the  three  aggregate  damage  parcels 
were  together  designated  as  lot  2,  block 
209,  and  that,  therefore,  the  retainer  was 
made,  so  intending.  And  although  the  re- 
spondent should  have  known  of  this  exist- 
ing 'mapped  street,*  and  that,  therefore,  such 
designation  was  erroneous  and  not  In  ac- 
cordance with  the  city  map,  yet.  on  this  is- 
sue, I  report  in  his  favor,  because,  believing 
the  clerk's  testimony,  I  must  so  interpret  tbe 
intention  of  both  parties.  On  the  basis  of 
such  a  finding  the  amount  for  which  the  re- 
spondent would  be  entitled  to  maintain  his 
lien  is  $6,400.  I  have  felt  constrained  to 
make  this  finding  so  that  in  case  the  court 
should  deny  the  petitioner's  motion,  but 
should  sustain  the  view  above  expressed,  it 
may  not  be  necessary  to  take  up  anew  the 
question  of  the  proper  amount  of  tbe  re- 
spondent's claim.  I  have  done  this,  notwith- 
standing the  fact  that,  In  my  opinion,  the 
respondent  must  fail  wholly  on  the  main 
question  presented  by  the  motion.  I  do  not 
think  that  the  retaining  agreement,  either  in 
terms  or  intent  covers  the  particular  con- 
demnation proceeding  Involved  herein."  It 
will  be  observed  that  the  referee  expresBly 
found  that  the  agreement  of  retainer  was 
made  with  reference  to  the  map  before  the 
parties,  in  which  the  three  aggregate  dam- 
age parcels  were  together  designated  as  lot 
2,  block  209,  and  that,  therefore,  the  retainer 
was  made  In  reference  to  the  same.  In  set- 
ting forth  in  the  opening  of  this  opinion  tbe 
agreement  of  retainer  it  is  stated  that  It 
contained  lot  and  block  numbers,  but  tbe 
same  are  not  quoted.  The  fact  is  that  lot  2, 
block  299,  is  expressly  referred  to  in  said 
agreement  of  retainer. 

We  thus  have  a  finding  of  the  referee  that 
a  portion  of  the  lands  described  in  the  agree- 
ment of  retainer  were  taken  for  the  addition 
to  Prospect  Park,  and  that  Ferris'  commis- 
sions thereon  at  10  per  cent  would  be  $6,400. 
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The  referee  evidently  was  of  opinion,  when 
he  states  that  the  retaining  agreement  does 
not  over  the  condemnation  proceedings,  that 
the  words  "public  places"  do  not  describe 
lands  taken  for  park  purposes.  These  lands 
were  taken  from  Washington  Place  and 
named  in  the  agreement  of  retainer,  there- 
by showing  conclusively  that  this  particular 
addition  to  Prospect  Park  must  have  been 
in  the  minds  of  Robbins  and  Ferris.  Assum- 
ing, as  we  must,  that  the  agreement  of  re- 
tainer applied  to  this  addition  to  Prospect 
Park,  it  follows  that  the  referee  having  found 
that  a  portion  of  the  lands  of  Robbins  men- 
tioned in  8a id  agreement  were  taken  in  this 
proceeding,  and  that  the  amount  of  Ferris' 
commissions  thereon  is  $6,400,  he  is  entitled 
to  recover  that  amount,  with  Interest  from 
December  8,  1905,  that  being  the  day  the 
award  became  payable  to  the  estate  of  Rob- 
bins. 

The  orders  of  the  Appellate  Division  and 
Special  Term  should  be  reversed,  with  costs, 
and  an  order  entered  sustaining  the  lien  of 
Clarence  C.  Ferris  in  part,  and  directing  the 
executors  of  Aaron  S.  Robbins,  deceased,  to 
pay  to  him  the  sum  of  $6,400,  with  interest 
from  December  8,  1905. 

CULLEN,  C.  J.,  and  O'BRIEN,  HAIGHT, 
VANN,  HISCOCK,  and  CHASE,  JJ„  concur. 

Ordered  accordingly. 

(189  N.  Y.  481) 

ROSENBERG  v.  HAGGERTY  et  al. 
(Court  of  Appeals  of  New  York.   Nov.  19, 1907.) 

1.  Appeal — Review — Intermediate  Appeai>- 
Afpetxate  Division— Unanimous  Affirm- 
ance. 

On  appeal  from  a  decree  unanimously  af- 
firmed by  the  Appellate  Division,  the  Court  of 
Appeals  cannot  examine  the  facts,  but  is  con- 
fined to  the  findings  made. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  {  4822.] 

2.  Specific  Pebfobmance— Scope  of  Relief 
— Di8CBETiON — Exercise. 

Where  the  trial  court  found  as  a  fact  that 
a  vendor  could  not  specifically  perform  because 
of  the  pendency  of  an  ejectment  action,  and  no 
facts  were  found  which  would  warrant  the  sus- 
pension of  a  decree  for  specific  performance,  it 
was  not  a  proper  exercise  of  discretion  for  the 
court  to  decree  specific  performance  and  suspend 
the  operation  thereof  until  such  action  had  been 
fully  disposed  of. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Specific  Performance,  §§  406-411.] 

3.  Same — Form  of  Decree. 

Where  a  decree  for  specific  performance 
provided  that  it  should_  be  suspended  pending 
the  termination  of  an  ejectment  action  against 
the  vendor,  it  was  improper  for  the  court  to 
fix  in  the  decree  the  tune  when  the  ejectment 
action  should  be  considered  as  determined ;  it 
being:  sufficient  for  the  purpose  of  specific  per- 
formance that  it  should  appear  that  the  action 
had  ceased  to  be  pending,  and  that  the  lis  pen- 
dens had  been  canceled. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 


Action  by  Samuel  Rosenberg  against  Agnes 
F.  Haggerty  and  others.  From  a  judgment 
for  complainant,  unanimously  affirmed  by  the 
Appellate  Division  (114  App.  Div.  920,  100 
N.  Y.  Supp.  1140),  defendant  appeals.  Re- 
versed, and  new  trial  ordered. 

William  F.  Clare,  for  appellants.  Albert 
A.  Hovell  and  Charles  Schwick,  for  respond- 
ent 

GRAY,  J.  This  action  was  brought  to  com- 
pel the  defendants  specifically  to  perform 
their  contract  for  the  sale  of  certain  land, 
and  the  decree,  which  orders  specific  perform- 
ance, presents  a  question  for  our  considera- 
tion upon  this  appeal.  The  plaintiff  is  the  as- 
signee of  the  vendee  in  the  contract,  and  his 
complaint  averred  his  ability  and  willingness 
to  perform  the  contract,  his  tender  to  the  de- 
fendants of  the  balance  remaining  to  be  paid 
of  the  purchase  money,  at  the  time  and  place 
agreed  upon  for  the  closing  of  the  title,  and 
the  Inability  and  refusal  of  the  defendants 
to  deliver  a  conveyance  of  the  fee  of  the  land 
free  from  incumbrances,  as  agreed  upon.  The 
judgment  prayed  for  was  for  the  specific  per- 
formance of  the  terms  of  the  contract  and 
that,  if  specific  performance  could  not  be  had, 
the  defendants  should  pay  to  the  plaintiff 
the  amount  deposited  on  account  of  the  pur- 
chase price,  the  sum  of  $125,  for  the  expenses 
incurred,  and  the  sum  of  $3,120  as  damages. 
The  answer  of  the  defendants  simply  denied 
the  allegation  as  to  damages,  and  alleged  the 
tender  by  the  defendants,  upon  the  plaintiff's 
refusal  to  accept  the  deed,  of  the  amount  of 
the  moneys  deposited,  with  interest,  and  such 
reasonable  sum  as  the  plaintiff  might  demand 
for  the  expenses  incurred,  which  tender  is 
alleged  to  have  been  refused. 

The  trial  court  made  certain  findings  of 
fact  and  conclusions  of  law,  upon  which  the 
Judgment,  or  decree,  now  questioned,  was 
directed  to  be  entered.  The  facts  alleged  In 
the  complaint  were  found,  and  there  was  the 
special  finding  "that  the  inability  of  the  de- 
fendants to  perform  the  contract  arose  from 
the  fact  that  at  that  time  there  was  pending 
and  undetermined  an  action  brought  in  the 
Supreme  Court,  •  •  •  In  which  a  sum- 
mons and  verified  complaint  and  notice  of 
pendency  of  action,  •  *  •  were  duly  filed 
in  the  office  of  the  clerk  of  Kings  county, 
•  •  *  brought  for  the  recovery  and  pos- 
session of  the  premises  above  described,  and 
for  damages,"  etc.,  against  the  then  owner  of 
the  fee.  As  a  conclusion  of  law,  the  court 
found  that  the  pendency  of  the  said  action 
"constituted  a  legal  objection  to  the  title 
and  rendered  the  defendants  *  •  *  unable 
to  perform  the  said  contract  according  to 
the  terms."  Then  followed  this  conclusion 
of  law,  which,  so  far  as  material,  I  shali 
quote:  "The  court,  In  the  exercise  of  its  dis- 
cretion, decides  that  a  decree  shall  be  entered 
for  the  specific  performance  of  said  contract 
by  the  defendants  and  for  the  conveyance 
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by  them  to  the  plaintiff  of  the  premises,  upon 
payment  by  plaintiff  of  the  balance  of  the 
purchase  price,  with  Interest,  etc.,  such  con- 
tract to  be  so  specifically  performed  within  20 
days  after  the  final  determination  of  the  ac- 
tion affecting  said  premises  now  pending  in 
this  court  [describing  It].  •  *  *  Said  ac- 
tion *  •  •  shall  be  considered  as  finally 
determined  on  the  first  day  wherein  neither 
party  can  appeal,  or  further  appeal,  from  any 
judgment,  order,  decree,  or  proceeding  there- 
in, and  when  neither  party  can  proceed  fur- 
ther with  said  action,  or  when  said  action  is, 
by  consent,  or  by  order  from  which  no  appeal 
lies,  discontinued,  or  dismissed  and  Us  pen- 
dens canceled.  In  the  event  of  the  said  action 

*  •  •  being  finally  determined  in  favor  of 
the  plaintiff  therein,  then  the  plaintiff  herein 
may  move  at  the  foot  of  the  judgment 

•  *  *  and  shall  be  entitled  •  •  •  to  a 
Judgment  against  the  defendants  for  three 
thousand  and  twenty-five  (3,025)  dollars  with 
Interest,"  etc. 

The  decree  In  question  followed  the  conclu- 
sion of  law  which  has  Just  been  quoted  from, 
and  was  affirmed  by  the  Appellate  Division, 
by  the  unanimous  vote  of  the  justices.  114 
App.  Div.  920,  100  N.  T.  Supp.  1140.  This 
disposition  of  the  case,  at  the  Appellate 
Division,  precludes  any  examination  on  our 
part  of  the  facts  and  confines  us  to  the 
findings  as  made.  Inspection  of  the  record 
would  not  disclose  the  taking  of  any  evidence, 
or  anything  beyond  a  colloquy  between  the 
judge  presiding  at  the  trial  and  the  counsel ; 
but  that  is  of  no  consequence  now,  and  it  is 
for  this  court  to  decide  whether  the  decree 
was,  within  settled  rules,  a  correct  exercise 
of  judicial  discretion.  I  think  that  it  was 
not,  and  that  the  conclusion  of  law,  which 
was  embodied  In  the  decree,  had  no  sufficient 
basis  in  the  facts  as  found.  The  difficulty 
with  the  case  is  not  that  the  court  was  with- 
out power  to  exercise  its  discretion  In  the 
granting  of  equitable  relief,  but  that  the  dis- 
cretion was  not  judicially  exercised  upon 
the  conditions  as  they  were  decided  to  exist. 
That  is  to  say,  that  while  the  form  of  relief 
may  rest  in  the  discretion  of  the  court,  in 
order  that  that  discretion,  when  exercised, 
shall  appear  to  be  sound  and  not  arbitrary, 
it  must  find  its  justification  In  the  circum- 
stances of  the  case.  Broad  as  Is  the  Jurisdic- 
tion' of  a  court  of  equity  in  such  cases,  it 
nevertheless  Is  governed  in  the  administra- 
tion of  relief  by  settled  principles  and  the 
action  of  the  court  is  dependent,  not  upon  its 
pleasure,  but  upon  the  facts  of  the  case  and 
the  condition  of  the  parties.  The  facts  of  a 
case  might  be  found  to  exhibit  such  culpable 
conduct  on  the  part  of  the  vendor,  whether 
fraudulent  or  neglectful,  as  to  Justify  a  de- 
cree in  the  nature  of  the  present  one  at  the 
suit  of  the  vendee.  But  the  findings  here, 
and  we  cannot  look  beyond  them,  exhibit 
nothing  except  an  Inability  on  the  part  of  the 
vendor  to  perform  the  contract  of  sale,  be- 
cause of  the  pendency  of  the  ejectment  action. 


The  trial  court  found  the  fact  of  the  defend- 
ants' Inability  to  perform  and  the  fact  that 
the  pendency  of  the  other  action  constituted  a 
legal  objection  to  the  title ;  but  no  facts  were 
found  which  would  directly  or  impliedly  war- 
rant this  suspension  of  the  decree  over  the 
defendants.  If  no  such  extraneous  facts 
exist,  the  court  could  only  adjudge  the  return 
of  the  purchase  moneys  deposited  by  the 
vendee,  with  such  further  sum  to  cover  his 
expenses  and  damages,  as  he  might  be  able 
to  prove.  In  the  case  of  Haffey  v.  Lynch, 
143  N.  Y.  241,  38  N.  E.  298,  to  which  both 
parties  refer,  the  general  rule  in  equity  was 
stated  to  be  that  specific  performance  of  a 
contract  to  convey  real  estate  will  not  be 
granted  when  the  vendor,  In  consequence  of 
a  defect  In  his  title,  Is  unable  to  perform. 
This  rule  expresses  the  general  doctrine  of 
the  cases  and  text-books  In  that  respect,  and 
the  reason  for  it  is,  of  course,  plain,  in  that 
not  only  it  would  be  oppressive  to  the  vendor 
to  do  otherwise,  but  the  court  could  not  en- 
force a  judgment  of  specific  performance. 
Haffey  v.  Lynch  was  an  action  brought  by 
the  vendee,  and  It  appeared  that  the  pending 
action  of  ejectment,  which  constituted  the 
legal  objection  to  the  title,  had  been  brought 
after  the  making  of  the  contract  for  the  sale 
of  the-  property  and  before  the  time  for  the 
closing  of  the  title.  Before  the  trial  of  the 
action  for  specific  performance,  however,  the 
ejectment  suit  had  been  tried  and  the  com- 
plaint therein  had  been  dismissed.  The  Judg- 
ment of  the  court  below  had  refused  to  order 
specific  performance  and  dismissed  the  com- 
plaint; but  it  was  reversed  in  this  court. 
We  held  that  the  general  rule  In  equity,  to 
which  I  have  referred,  Is  not  applicable  to  a 
case  where  the  defect  In  the  title  has  disap- 
peared at  the  time  of  the  trial,  and  where 
the  court  can  give  an  effective  judgment  for 
the  equitable  relief  demanded.  It  was  ob- 
served that  "equity  courts,  in  awarding  re- 
lief, generally  look  at  the  conditions  exist- 
ing at  the  close  of  the  trial  of  the  action  and 
adapt  their  relief  to  those  conditions."  If, 
in  the  present  case,  the  pending  ejectment  ac- 
tion had  been  disposed  of  in  favor  of  these 
defendants  before  the  trial  came  on,  it  would 
have  been  like  the  case  of  Haffey  v.  Lynch, 
and  the  court  have  effectively  decreed  specific 
performance  by  the  defendants. 

I  think  that  this  Judgment  should  be  re- 
versed, and  that  a  new  trial  should  be  had 
of  the  action,  wherein  It  may  appear  either 
that  the  defect  In  the  defendants'  title  con- 
tinues, or  that  it  has  disappeared,  in  which 
latter  event  the  court  will  be  able  to  decree 
specific  performance.  In  another  respect,  I 
think  that  this  decree  went  too  far  in  its 
terms,  and  that  is  with  respect  to  fixing  the 
time  when  the  ejectment  action  should  be 
considered  as  determined,  for  the  purpose  of 
directing  specific  performance.  It  would  be 
sufficient  if  It  was  made  to  appear  simply 
that  the  action  had  ceased  to  be  pending, 
and  that  the  lin  pendens  had  been  canceled. 
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lie  judgment  should  be  reversed,  and  a 
trial  should  be  ordered,  -with  costs  to 
e  the  event 

ULLEN,  C.  J.,  and  O'BRIEN,  VANN, 
RNER,  WILLARD  BARTLETT,  and 
iSE,  J  J.,  concur. 

ldgment  reversed,  etc. 


N.  T.  ED 

TREADWELL  v.  CLARK  et  al. 
rt  of  Appeals  of  New  York.  Nov.  19,  1907.) 
ppeal— Findings  of  Fact— Conclusive- 

68. 

The  facts  are  conclusively  established  for 
Court  of  Appeals  by  the  unanimous  affirm- 
of  the  Appellate  Division  of  the  judgment 
red  on  the  findings. 

d.  Note.— For  cases  in  point,  see  Cent  Dig. 
3,  Appeal  and  Error,  §  4322.] 

ledges  —  Surr  to  Redeem  —  Relict  ih 

fumr. 

Where  corporate  stock  pledged  to  secure  a 
.  the  amount  of  which  was  disputed,  was 
?ferred  by  the  pledgee  without  the  knowl- 

of  the  pledgor  to  a  third  person,  who  re- 
•d  dividends  thereon,  the  pledgor  was  enti- 
to  sue  in  equity  to  redeem,  an  accounting  to 
mine  the  amount  of  the  debt  and  the  divi- 
s  being  necessary,  and  the  pledgor,  if  his 

had  not  been  divested,  being  entitled  U 
itock. 

0RPOBATION3— PLEDGING  STOCK  —  TrANB- 

k  by  Agent  of  Pledgee. 

Where  corporate  stock  was  stolen  from  a 

jee,  the  pledgor,  not  having  assigned  the  cer- 

ite  nor  passed  title  thereto,  might  assert  ti- 

o  the  stock  in  whosesoever  hands  be  found 

ubject  to  the  discharge  of  the  lien  of  the 

;ee. 

d.  Note.— For  cases  in  point  see  Cent.  Dig. 

12,  Corporations,  §§  539-546;  vol.  40, 
ges,  §  49.] 

A  ME. 

A  certificate  of  stock  was  pledged,  but  the 
(irate  was  not  assigned  nor  was  any  power 
ittorney  authorizing  assignment  executed. 
Tv-ant  of  the  pledgee  transferred  the  stock 
out  knowledge  of  the  owner  to  one  who  did 
purchase  in  good  faith.  Held,  that  the 
iferee  took  the  stock  subject  to  the  equities 
ist  it  in  the  hands  of  the  pledgee,  and  was 
;iently  protected  by  the  award  to  him  of  the 
int  he  paid  for  the  stock,  with  interest. 

imitation  op  Actions— Suit  to  Redeem 
bpobate  Stock  Pledged — Statutes. 
A  suit  by  a  pledgor  of  corporate  stock  to 
?m  against  a  transferee  of  the  pledgee  is 
rned  by  Code  Civ.  Proc.  §  388,  fixing  Hmi- 
n  of  10  years  after  the  accrual  of  the  cause 
?tion  in  a  case  where  limitation  is  not  spe- 
ll ly  prescribed. 

rl.  Note.— For  cases  in  point  see  Cent  Dig. 
33,  Limitation  of  Actions,  §8  190-211.] 

a. me — Time  op  Accbual  op  Cause  op  Ao- 

Where  the  title  to  stock  pledged  to  secure 
iputed  debt  was  not  divested,  and  the  own- 
right  to  possession  depended  on  his  satisfae- 
of  the  debt,  his  right  to  sue  to  redeem  the 
c  in  the  hands  of  a  transferee  of  the  pledgee 
ied  on  his  obtaining  knowledge  of  the  trans- 

rl.  Note.— For  cases  in  point,  see  Cent.  Dig. 
33,  Limitation  of  Actions,  f§  473,  474.] 


7.  Equity— Laches— Availability  as  a  De- 
fense. 

Laches,  to  be  available,  should  be  pleaded. 

[Ed.  Note.— For  cases  in  point  8ee  Cent  Dig. 
vol.  19,  Equity,  §§  395,  648.] 

8.  Same— Elements. 

Where  limitation  has  not  barred  a  suit 
mere  delay  will  not  bar  it  unless  unreasonable. 

[Ed.  Note.— For  case's  in  point  see  Cent.  Dig. 
vol.  19,  Equity,  §9  204-209.] 

9.  Appeal— Findings  op  Fact— Conclusive- 
ness. 

A  finding  that  a  suit  in  equity  was  not 
barred  by  laches  is  a  finding  of  fact  and,  if 
unanimously  affirmed  by  the  Appellate  Divi- 
sion, the  Court  of  Appeals  cannot  disturb  it. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  |  4345.] 

Edward  T.  Bartlett  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  George  A.  Treadwell  against 
William  A.  Clark  and  others.  From  a  judg- 
ment of  the  Appellate  Division  (114  App. 
Div.  493, 100  N.  Y.  Supp.  1),  affirming  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed. 

A.  B.  Orulkshank,  for  appellants.  Charles 
M.  Demond,  for  respondent 

GRAY,  J.  This  action  was  brought  to  re- 
deem from  the  defendants'  possession  100 
shares  of  the  capital  stock  of  the  United 
Verde  Copper  Company,  which  the  plaintiff 
had  pledged  to  secure  an  indebtedness,  and 
which,  having  been  lost  by,  or  taken  from 
the  pledgee,  eventually,  was  purchased  by  the 
defendant  Clark.  The  plaintiff  bad  judg- 
ment, entitling  him  to  redeem  the  certificate 
for  the  shares  upon  payment  of  the  amount 
of  the  Indebtedness  for  which  it  was  pledged, 
and  upon  further  making  good  to  Clark  the 
amount  that  he  had  paid  for  it  The  judg- 
ment requires  Clark  to  return,  with  the  cer- 
tificate, the  dividends  received  upon  -  the 
stock,  with  interest,  and,  In  default  thereof, 
gives  the  plaintiff  the  value  of  the  stock  at 
the  time  of  the  trial. 

The  facts,  as  they  are  conclusively  estab- 
lished for  this  court  by  the  unanimous  af- 
firmance of  the  judgment  entered  upon  the 
findings,  may,  sufficiently  for  the  questions  to 
*be  considered,  be  stated  as  follows:  The 
plaintiff,  while  residing  in  London,  England, 
became  Indebted  to  Bennett,  a  grocer,  for 
provisions  and,  in  1888,  "as  a  pledge  for  the 
payment  of"  his  then  Indebtedness  and  for 
that  which  he  might  thereafter  incur,  "and 
for  no  other  purpose,"  delivered  to  Bennett's 
manager  100  shares  of  stock  in  question.  Up- 
on delivering  the  certificate,  which  stood  in 
his  name,  the  plaintiff  wrote  bis  name  upon 
the  back  thereof ;  but  the  finding  is  that  he 
"did  not  execute,  or  subscribe,  any  written 
assignment  thereof,  or  any  power  of  attorney 
In  blank,  or  otherwise,  authorizing  any  other 
person  to  assign  said  certificate."  Thereaft- 
er Bennett's  manager.  In  whose  possession  he 
had  left  the  certificate,  left  him ;  took,  with- 
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out  hla  employer's  knowledge,  the  certificate 
to  this  country,  and  then,  in  January,  1893, 
sold  it  to  Burgess  from  whom  Olark  acquir- 
ed it,  in  June  of  the  same  year,  for  the  price 
of  $300.  No  proceedings  had  ever  been  taken 
by,  or  for,  Bennett  to  realize  upon  the  pledged 
stock  by  a  foreclosure  of  the  lien,  or  by  sale 
with  notice,  or  otherwise.  The  amount  of 
that  Indebtedness  was  in  dispute  at  the  time 
of  the  deposit  of  the  stock  by  the  plaintiff, 
and  it  remained  in  dispute  until  the  trial  of 
this  action.  The  plaintiff,  in  his  complaint, 
made  a  tender  to  Bennett  of  the  amount  he. 
plaintiff,  alleged  to  be  due  upon  his  account, 
and  also  of  any  larger  sum  which  might  be 
found  to  be  due  from  him.  In  June,  1893,  the 
plaintiff  first  became  aware  that  Olark  had 
possession  of  his  stock  through  a  request  to 
him  to  execute  an  assignment  of  the  cer- 
tificate. Bennett's  manager  and  his  vendee, 
Burgess,  whose  indorsements  upon  the  certif- 
icate were  insufficient  and  irregular,  at 
Clark's  request,  had  executed  formal  assign- 
ments. When  the  request  came  to  plaintiff 
from  Clark,  it  was  his  first  knowledge  that 
Bennett  had  parted  with  the  pledged  stock, 
and  he  notified  Clark,  personally  and  in  writ- 
ing, of  the  facts  relating  to  his  ownership 
and  to  the  pledge.  He  demanded  of  him  the 
certificate,  and,  further,  notified  the  copper 
company  of  his  ownership  of  the  stock. 
When  Clark  had  purchased  the  stock,  he  ob- 
served that  there  had  been  no  regular,  or 
formal,  transfer,  or  assignment,  of  the  cer- 
tificate. In  subsequent  interviews,  after  the 
plaintiff  knew  that  Clark  had  his  stock,  the 
facts  were  fully  disclosed  to  Clark  or  his 
agent,  concerning  plaintiff's  title  and  his 
grounds  for  claiming  its  return  to  him.  The 
trial  court  found  that  Clark,  prior  to  his  ac- 
quisition of  the  stock,  had  no  knowledge  that 
It  had  been  pledged  by  the  plaintiff  to  Ben- 
nett, or  how  It  bad  come  into  the  possession 
of  Bennett's  manager;  but  the  court  express- 
ly refused  to  find,  upon  Clark's  request,  that 
Clark  "purchased  said  stock  In  good  faith, 
believing  Burgess  had  the  title  thereto  and  a 
right  to  dispose  thereof."  For  this  refusal, 
there  was  warrant  in  the  evidence  of  the 
circumstances  surrounding  Clark's  transac- 
tion of  purchase.  The  Inferences  were  cer- 
tainly sufficiently  strong  for  the  court  to  re* 
fuse  to  find  good  faith  and  to  limit  its  state- 
ment of  fact  to  the  one  that  Clark,  prior  to 
his  acquisition  of  the  stock,  had  no  actual 
knowledge  or  information  of  the  defendant's 
pledge  of  the  stock.  The  plaintiff,  some  time 
after  Clark's  refusal  to  deliver  up  the  stock 
to  him,  in  1899,  commenced  this  action.  He 
joined  as  parties  defendants  all  who  had 
been,  or  might  be,  Interested  in  the  issues, 
including  the  public  administrator  of  the 
county  of  New  York,  who,  upon  Bennett's 
death  pending  the  action,  had  received  let- 
ters of  administration  upon  Bennett's  estate, 
and  the  directors  of  the  copper  company,  who, 
by  reason  of  proceedings  for  the  dissolution 
of  the  corporation,  had  become  vested  with 


its  property  and  rights  under  our  statutes. 
Of  the  many  objections  which  the  appellants, 
who  are  Clark,  the  company,  and  Its  direc- 
tors, have  made  to  the  plaintiff's  recovery, 
there  are  but  a  few  which  I  deem  It  impor- 
tant to  consider. 

His  right  to  maintain  an  equitable  action 
is  questioned,  and  it  is  argued  that  his  rem- 
edy was  at  law,  by  a  possessory  action,  or 
by  an  action  for  damages  for  conversion. 
This  defense  was  not  pledded  in  the  answer ; 
but,  assuming  that  he  could  assert  it  upon 
the  trial  by  his  motion  to  dismiss  upon  the 
pleadings,  it  Is  untenable.  The  plaintiff's 
right  to  the  stock  had  never  been  foreclosed, 
or  divested,  by  any  proceedings  on  the  part 
of  Bennett,  who  held  the  title  to  It  as  pledgee. 
It  Is  true  that,  as  a  general  ra'e,  an  action  in 
equity  will  not  He  to  redeem  property  pledg- 
ed for  a  debt ;  ,but  this  case  falls  within  a 
recognized  exception  to  the  rule.  An  equita- 
ble action  is  proper  where  special  grounds 
appear.  See  2  Story's  Eq.  Jur.  §  1032 ;  Jones 
on  Pledges,  §  556 ;  Roberts  v.  Sykes,  30  Barb. 
173.  In  the  first  place,  It  was  necessary  that 
there  should  be  an  accounting,  in  order  to 
ascertain  the  amount  of  the  plaintiff's  indebt- 
edness, for  which  the  stock  had  been  pledged. 
That  was  In  dispute  at  all  times.  In  the  next 
place,  while  Clark  held  the  certificate  of 
stock,  he  did  not  own  the  debt  for  which  It 
had  been  pledged,  and,  if  he  had  not  acquir- 
ed the  stock  in  good  faith  and  was  not  en- 
titled to  retain  it  he  was  bound  to  account  for 
the  dividends  and  profits  which  be  had  re- 
ceived upon  it.  Further,  If  the  plaintiff's 
title  had  never  been  divested,  he  was  entitled 
to  have  back  the  stock  itself.  He  had  the 
right  to  have  his  investment,  and  could  not  be 
remitted  to  a  judgment  for  damages  against 
Clark.  In  that  connection  it  may  be  remark- 
ed that  it  was  alleged  in  the  complaint,  and 
It  was  not  denied  In  the  answer,  that  Clark 
was  practically  through  his  ownership,  or 
control,  of  all  but  a  few  hundred  shares  of 
the  capital  stock,  the  United  Verde  Copper 
Company  itself. 

It  Is  unnecessary  to  discuss  the  claim  of 
the  appellant  that  he  should  be  protected  in 
his  purchase,  by  reason  of  the  delivery  to 
him  of  the  certificate,  with'  indorsements  In 
blank  by  the  plaintiff  and  by  his  assignor. 
It  appears  that  upon  the  back  of  the  certifi- 
cate was  printed  a  blank  power  to  transfer, 
which  was  not  subscribed,  nor  executed,  by 
the  plaintiff.  He,  Thomas,  and  Burgess  had 
signed  their  names  in  the  blanks  in  the  In- 
strument Intended  for  the  Insertion  of  those 
of  the  assignor,  bis  attorney,  and  his  as- 
signee. No  signatures  of  parties,  or  witness, 
appeared  below,  as  regularity  would  require. 
If  Clark  had  purchased  in  good  faith,  mere 
irregularities  in  the  signatures  of  the  pre- 
vious holders  and  the  want  of  formal  trans- 
fers might  be  disregarded,  and  the  intent  to 
transfer  by  delivery  might  be  found  and 
would  be  given  effect  But,  in  addition  to 
the  finding  that  the  plaintiff  did  not  execute. 
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cribe,  any  written  assignment,  or  any 
of  attorney  in  blank,  authorizing  any 
>er8on  to  assign  the  certificate,  we 

refusal  by  the  court  to  find  that 
mrchased  the  stock  In  good  faith,  be- 
Burgess  had  the  right  to  dispose  of 
e  stock  was  stolen  from  the  pledgee, 
i  plaintiff,  as  its  true  owner,  bad  the 
>  assert  title  to  it  in  whosesoever  bands 
tit  find  it,  subject  to  the  discharge  of 
n  of  the  pledgee  for  the  debt.  As 
cannot  stand  upon  his  good  faith  in 
sing  it,  he  certainly  cannot  be  beard 
that  plaintiff's  indorsement  of  the  cer- 
,  or  that  of  the  otber  intermediate 
,  was  sufficient,  or  intended,  to  make 
rtificate  negotiable  and  pass  with 
tie  by  mere  delivery.  He  took  it  sub- 
all  the  equities  existing  against  it  in 
nds  of  his  assignor.  In  awarding  to 
otwithstanding  the  refusal  to  credit 
1th  good  faith  in  the  purchase,  the 
j  he  had  paid  for  the  stock,  with  in- 
tbe  trial  court  was  more  lenient,  per- 
han  it  was  compelled  to  be. 
i  argued  that  the  plaintiff's  cause  of 
was  barred  by  the  lapse  of  more  than 
ars  from  the  time  it  accrued.  The 
ff  first  knew  that  his  stock  had  gone 
he  possession  of  Bennett,  the  pledgee, 
e,  1893,  when  he  received  the  request 
rk  to  execute  a  formal  assignment  of 
rtificate.  As  this  action  was  commen- 
December,  1899,  more  than  six  years 
apsed  since  the  plaintiff's  discovery  of 
spositlon  made  of  bis  stock.  I  think 
ie  action  was  governed  by  the  provision 
tion  388  of  the  Code  of  Civil  Proce- 
which  fixes  a  limitation  of  10  years 
the  cause  of  action  accrues  in  a  case 
a  limitation  is  not  specially  prescrib- 
es section  applies  to  all  equitable  ac- 
Gllmore  v.  Ham,  142  N.  Y.  1,  36  N.  E. 
)  Am.  St.  Hep.  554),  and  this  clearly 
ie,  as  I  have  before  pointed  out  That 
so,  the  cause  of  action  did  not  accrue 
be  plaintiff  knew  of  Clark's  wrongful 
«on  of  bis  stock  and  his  determination 
in  it  His  title  to  the  stock  had  never 
llvested,  and  his  right  to  resume  its 
te  possession  depended  upon  his  satis- 
i  of  a  disputed  indebtedness,  not  to 
but  to  Bennett.  Hence  his  action  to 
i  the  stock  from  Clark's  hands  was 
on  any  contract  obligation,  or  liability, 

tatter's  part,  but  upon  his  obligation 
lrn  the  stock  for  want  of  a  good  title 
ind  to  account  for  the  profits  received 
It.  Bennett  had  made  no  request  to 
ff  to  redeem,  and  the  latter  was  placed 
•  position  of  having  to  establish  the 
ful  disposition  of  the  pledge,  the  in- 
y  of  Clark's  title  to  it  and  tbe  amount 
ch  he,  the  plaintiff,  was  indebted  upon 
ock  to  his  pledgee.  It  seems  to  me 
?lear  that,  as  the  legal  remedy  was 
'ect,  the  statute  bar  as  prescribed  for 
ble  remedies  was  applicable. 


Finally,  the  appellants  make  the  objection 
that  the  plaintiff  was  guilty  of  laches  in 
bringing  his  action.  This  defense  properly 
should  have  been  pleaded  (Zebley  v.  Far- 
mere'  L.  &  T.  Co.,  139  N.  Y.  401-468,  34  N.  E. 
1007);  but  even  If  it  was  open  to  tbe  appel- 
lants to  Insist  upon  such  an  objection,  un- 
der the  circumstances  as  disclosed  upon  the 
trial,  this  court  should  not  overrule  the 
courts  below  in  their  refusal  to  recognize  it. 
If  the  statute  of  limitations  has  not  barred 
the  suit  mere  delay  should  not  be  held  to 
bar  it  unless  unreasonable.  Tbe  trial  court 
refused  to  find,  at  the  request  of  the  defend- 
ants, that  the  plaintiff  was  guilty  of  unrea- 
sonable delay  In  acting  upon  his  rights,  and 
this  court  should  not  overrule  the  determina- 
tion of  the  courts  below  in  that  respect  We 
have  held  it  to  be  a  matter  of  serious  doubt 
whether  the  equitable  doctrine  of  laches,  as 
distinct  from  the  statute  of  limitations,  now 
exists  In  this  state  (Cox  v.  Stokes,  150  N.  Y. 
511,  51  N.  E.  316);  but,  however  that  may  be, 
I  do  not  see  how  this  court  can  Interfere 
with  the  finding  below  that  the  plaintiff  has 
not  waived  his  right  to  equitable  relief  by 
any  neglect  to  proceed  promptly.  Whether 
be  was  at  fault  for  unreasonably  deferring 
his  action,  or  was  chargeable  with  acquies- 
cence in  the  situation,  was  a  question  upon 
all  of  the  facts  developed  by  the  evidence. 
It  was  one  to  be  determined  In  the  discretion 
of  the  court  upon  the  circumstances.  Gal- 
way  v.  Metr.  E.  R.  Co.,  128  N.  Y.  132,  156, 
28  N.  E.  479,  13  I*  R.  A.  788. 

No  other  material  objections  are  presented 
by  this  appeal,  and,  in  view  of  the  full  con- 
sideration which  the  case  has  received  in  tbe 
Appellate  Division,  further  discussion  Is  un- 
necessary. 

I  advise  the  affirmance  of  tbe  judgment 
with  costs. 

HAIGHT,  VANN,  WERNER,  and  HIS- 
COCK,  J.I.,  concur.  CULLEN.  C.  J.,  not  vot- 
ing.   EDWARD  T.  BARTLETT,  J.,  dissents. 

Judgment  affirmed. 


(189  N.  Y.  tWi 

METZ,  Comptroller,  et  al.  v.  MADDOX,  Jus- 
tice of  Supreme  Court,  et  al. 

SAME  v.  DAYTON,  Justice  of  Supreme  Court 
et  at 

(Court  of  Appeals  of  New  York.   Nov.  19,  1907.) 

1.  Elections— Recanvass  or  Votes—  Stat- 
utes— Vali  ditt 

Laws  1907,  p.  1123,  c.  538,  providing  for 
tbe  determination  by  tbe  Supreme  Court  of  an 
election  contest,  if  construed  as  providing  for 
a  recount  and  recanvass  as  described  in  its  title, 
contravenes  Const,  art.  2,  J  6,  requiring  laws 
creating  officers  for  counting  votes  at  elections 
to  secure  equal  representation  of  the  two  larg- 
est political  parties. 

2.  Same  —  Contest  —  Review  by  Courts  — 
Scope  of  Inquiry. 

An  appeal  to  the  courts  under  the  general 
election  law  authorizing  an  appeal  to  the  courts 
to  review  the  action  of  canvassers  in  holding 
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ballots  void  because  not  marked  in  accordance 
with  the  statute,  or  to  have  any  protested  bal- 
lots thrown  out,  presents  only  questions  of  law 
arising  on  the  face  of  the  ballots  for  judicial 
determination. 

TEd.  Note.— For  coses  in  point,  see  Cent.  Dig 
vol.  18,  Elections,  5  325.] 

8.  Mandamus  —  Proceedings   or  Public 
Boards— Boabds  or  Canvassers. 

Mandamus  lies  to  compel  an  election  board 
of  canvassers  to  do  its  duty,  but  not  to  compel 
it  to  certify  the  result  by  specifying  any  par- 
ticular number  of  votes  as  cast  for  one  party 
or  the  other;  the  actual  determination  of  the 
result  of  the  count  of  ballots  being  the  exclusive 
province  of  the  board,  subject  to  review  by  quo 
warranto. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33.  Mandamus,  §§  154-156.] 

4.  Jury— Right  to  Trial  bt. 

Laws  1907,  p.  1123.  c  538,  providing  for 
a  hearing  and  determination  by  the  Supreme 
Court  of  an  election  contest,  if  treated  as  au- 
thorizing a  proceeding  to  determine  title  to 
office  as  a  substitute  for  quo  warranto,  and  con- 
strued as  implying  that  questions  of  fact  there- 
in should  be  disposed  of  in  the  ordinary  manner 
prevailing  in  judicial  trials,  contravenes  Const, 
art.  1,  §  2,  requiring  trial  by  jury  in  cases  in 
which  it  has  been  heretofore  used,  in  that  it 
deprives  the  incumbent  holding  the  office  under 
a  certificate  of  election  of  a  jury  trial. 

5.  Elections — Recanvasb  op  Votes  — Stat- 
utes—Vali  ditt. 

If  the  provision  in  Laws  1907,  p.  1123.  e. 
538.  entitled,  "An  act  to  provide  for  a  judicial 
recount  and  recanvass  of  the  votes"  cast  for 
an  office  at  an  election,  that  there  shall  be  no 
other  judicial  review  of  any  ballots  canvassed 
in  the  proceedings  authorized  by  the  act,  be 
stricken  out  as  invalid,  tbe  proceeding  author- 
ized by  the  statute  is  reduced  to  a  mere  canvass, 
and  contravenes  the  constitutional  provision  for 
bipartisan  boards  embodied  in  Const,  art.  2,  8  6. 

6.  Municipal   Corporations  —  Officers  — 
Constitutional  Office. 

The  office  of  mayor  of  the  city  of  New 
York,  whether  a  constitutional  office  because 
recognized  in  Const,  art.  12,  $  2,  or  not  is  a 
local  office,  which  under  the  Constitutions  of 
1846  and  1895  must  be  filled  by  election  by  tbe 
people  or  by  appointment  from  local  officers, 
and  the  Legislature  has  no  power  to  fill  it  in 
any  other  manner,  and,  so  long  as  the  terra  of 
office  is  not  reduced,  the  one  holding  a  certificate 
of  election  thereto  is  entitled  to  hold  the  office 
until  ousted  as  tbe  result  of  a  judicial  determi- 
nation or  removed  for  misconduct. 

7.  Elections— Recanvass  of  Votes  —  Stat- 
utes— Validity. 

Where  a  canvass  was  concluded  under  the 
statutory  provisions  for  its  conduct  existing  at 
the  time,  the  Legislature  has  no  power  to  create 
a  new  tribunal  to  recanvass  the  election  and 
award  possession  of  the  office  to  another  claim- 
ant. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Separate  applications  of  Herman  A.  Metz, 
as  comptroller  of  the  city  of  New  York,  In- 
dividually and  as  a  taxpayer  thereof  and  oth- 
ers, to  prohibit  Samuel  T.  Maddox,  jus- 
tice of  the  Supreme  Court  and  others,  and  to 
Charles  W.  Dayton,  justice  of  the  Supreme 
Court  and  others,  from  proceeding  to  recan- 
vass and  recount  ballots  of  an  election. 
From  orders  of  the  Appellate  Division  of  the 
First  and  Second  Departments  denying  the 
writ  (105  N.  Y.  Supp.  702),  petitioners  appeal. 


Reversed,  and  writ  of  prohibition  ordered  In 
each  case. 

Francis  K.  Pendleton  and  Eugene  Lamb 
Richards  (William  B.  Crowell  anil  Francis 
Martin,  of  counsel),  for  appellants.  Clarence 
J.  Shearn,  for  respondents. 

CULLEN,  C.  J.  At  the  general  election 
held  In  November,  1905,  the  office  of  mayor 
of  the  city  of  New  York  was  to  be  filled.  Tbe 
two  leading  candidates  for  that  office  were 
George  B.  McClellan  and  William  R.  Hearst 
After  the  canvass  of  the  votes,  a  certificate  of 
election  was  duly  issued  by  the  board  of  elec- 
tions of  the  city  of  New  York  to  George  B. 
McClellan,  and  on  the  1st  of  January  follow- 
ing he  entered  into  possession  of  the  office  un- 
der said  certificate  and  has  held  it  ever  since. 
The  contest  for  the  office  was  comparatively 
close,  there  having  been  nearly  600,000  votes 
cast  and  the  majority  returned  for  McClellan 
being  about  3,400.  Question  was  raised  as  to 
the  fairness  of  the  election  and  the  accuracy 
of  the  result  certified.  In  1906  an  application 
was  made  by  Mr.  Hearst  to  the  then  Attor- 
ney General  for  the  commencement  of  an  ac- 
tion In  the  nature  of  quo  warranto  to  test  the 
title  of  McClellan  to  his  office.  This  applica- 
tion was  denied.  In  1907,  a  new  Attorney 
General  having  been  elected,  the  application 
was  renewed  and  a  suit  brought  against  Mc- 
Clellan, which  is  now  pending.  On  the  18th 
day  of  June,  1907,  there  was  enacted  by  the 
Legislature  and  approved  by  the  Governor  a 
statute  (Laws  1907,  p.  1123,  c.  538),  the  validi- 
ty of  which  Is  the  subject  of  this  controversy. 
It  is  entitled  "An  act  to  provide  for  a  judicial 
recount  and  recanvass  of  the  votes  cast  for 
the  office  of  mayor  at  the  election  of  the  sev- 
enth of  November,  nineteen  hundred  and  five, 
in  all  cities  of  the  first  class  in  which  the  bal- 
lots have  been  preserved,"  and  will  be  given 
In  detail  hereafter.  It  is  sufficient  at  this 
point  to  say  that  the  act  provided  for  a  re- 
canvass of  the  votes  on  the  petition  of  any 
candidate  for  said  office.  In  June  Mr.  Hearst 
presented  bis  petition  to  a  Special  Term  of 
the  Supreme  Court  in  the  Second  judicial  de- 
partment for  a  recanvass  of  the  votes  under 
the  terms  of  the  statute,  and  a  few  daya 
thereafter  a  similar  petition  to  the  Supreme 
Court  in  the  First  judicial  department  The 
Justices  to  whom  such  applications  were  made 
proceeded  to  conduct  a  recanvass  of  the  votes, 
whereupon  the  present  appellants,  the  comp- 
troller, and  other  officers  of  the  city  of  New 
York,  and  McClellan  Individually,  applied  to 
the  Appellate  Divisions  of  the  two  depart- 
ments for  writs  of  prohibition  restraining  the 
Special  Term  of  the  Supreme  Court  from  pro- 
ceeding on  said  petition  on  the  ground  that 
the  statute  was  unconstitutional  and  void. 
On  the  return  of  the  alternative  writs,  the 
controversy  was  submitted  to  the  courts.  The 
Appellate  Division  of  the  Second  Department 
first  reached  a  decision,  and  upheld  the  val- 
lldlty  of  the  statute  by  a  divided  court  The 
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ed  Justices  of  the  Appellate  Division  of 
?lrst  Department  were  unanimously  of 
on  that  the  statute  was  unconstitutional, 
ieemed  it  proper  to  follow  the  decision 
He  Second  Department,  earlier  made, 
>ut  regard  to  their  own  Judgment.  Or- 
were  entered  In  each  department  deny- 
le  writ  From  these  orders  appeals  have 
taken  to  this  court.  No  objection  Is  made 
e  us  as  to  the  procedure  adopted  by  the 
lants,  and  the  sole  question  before  us  to 
•termlned  Is  whether  said  statute  of  1907 
contravention  of  the  provisions  of  the 
titution. 

e  statute  reads  as  follows: 
»ction  1.  Upon  the  petition,  within  twen- 
iys  after  the  passage  of  this  act,  of  any 
date  for  the  office  of  mayor  voted  for  at 
lection  of  the  seventh  of  November,  nine- 
hundred  and  five,  in  any  city  of  the  first 
in  which  the  ballots  have  been  preserved 
upon  such  notice  as  the  court  shall  pre- 
?,  the  Supreme  Court,  in  any  Judicial  dis- 
within  which  any  of  the  election  dls- 
i  affected  are  situated,  must  proceed  to  a 
aary. canvass  of  the  vote  In  any  election 
let  specified  in  the  petition.  The  court 
,  In  such  a  proceeding,  make  an  order, 
)y  of  which  shall  be  served  upon  each 
date  voted  for  at  such  election,  that  all 
equisite  ballots  shall  be  produced  in  the 
y  courthouse  and  canvassed  in  the  pres- 
of  all  candidates  affected,  or  the  counsel 
ch  candidates  as  shall  have  appeared  in 
roceeding,  and  of  an  attorney  who  shall 
>polnted  by  the  court  and  designated  in 
rder  as  commissioner.  The  commlsslon- 
mll  canvass  the  ballots  one  by  one,  per- 
og  the  counsel  for  the  candidates  affect- 
examine  them.  If  counsel  differ  from 
ommlssloner  as  to  the  counting  of  any 
t,  it  shall  be  at  once  placed  on  one  side 
disputed  ballot.  At  the  conclusion  o.T 
anvass  of  the  vote  in  each  election  dis- 
the  commissioner  shall  prepare  a  writ- 
atement  of  the  count  upon  the  undlsput- 
illots,  and  that  statement,  together  with 
ie  disputed  ballots,  shall  be  submitted  to 
>urt.  The  court  shall  thereupon  proceed 
ovass  the  disputed  ballots  and  shall  rule 
each  ballot  In  turn.  If  exception  is 
i  to  any  ruling,  the  court  must  endorse 
a  ling  and  the  exception  upon  the  back 
ie  ballot  in  ink.  At  the  conclusion  of 
anvass  the  court  shall  make,  in  tripll- 
a  final  order  for  each  election  district 
3ed  In  the  petition,  which  shall  contain 
uplete  return  of  the  vote  under  review. 
3f  these  orders  shall  be  filed  in  each  of- 
rhere  the  returns  of  the  election  officers 
been  filed,  which  returns  It  shall  In  all 
cts  supersede.  A  summary  appeal  may 
ken  to  the  Appellate  Division  from  any 
final  order  within  ten  days  after  it  Is 
.  Upon  such  an  appeal,  beside  the  or- 
f  the  court  below,  only  the  ballots  as  to 
l  exception  was  taken  in  the  court  be- 
hall  be  produced,  and  the  Appellate  Di- 


vision shall  proceed  to  canvass  them  in  a 
summary  way.  The  Appellate  Division  shall 
make,  in  triplicate,  a  final  order  for  each 
election  district  which  shall  contain  a  com- 
plete return  of  the  vote  then  under  review. 
One  of  these  orders  shall  be  filed  In  each  of- 
fice where  the  returns  of  the  election  officers 
have  been  filed,  which  returns  and  the  order 
of  the  court  below  it  shall  In  all  respects  su- 
persede. No  appeal  shall  be  taken  from  any 
such  order  of  the  Appellate  Division. 

"Sec.  2.  Within  ten  days  after  filing  the  or- 
der or  orders  containing  a  return  of  the  vote 
under  review,  or,  if  an  appeal  therefrom  has 
been  taken,  then,  within  ten  days  after  filing 
the  final  order  or  orders  of  the  Appellate  Di- 
vision, the  board  or  officer  authorized  to  issue 
certificates  of  election  must  prepare  from  said 
orders  and  from  the  returns  not  then  super- 
seded a  tabulated  statement  showing  the  total 
number  of  votes  cast  for  each  candidate  for 
the  office  of  mayor  at  the  election  aforesaid, 
which  tabulated  statement,  certified  by  the 
board  or  officer  aforesaid,  shall  be  filed  In  the 
office  of  the  said  board  or  officer.  Thereupon 
and  within  three  days  the  said  board  or  offi- 
cer shall  issue  and  deliver  a  certificate  of  his 
election  to  the  candidate  shown  to  have  re- 
ceived the  greatest  number  of  votes  for  the 
office  of  mayor,  which  certificate  shall,  in  all  - 
respects,  if  It  shall  change  the  previously  de- 
clared result  of  the  election,  supersede  the 
certificate  theretofore  issued  by  the  said  board 
or  officer.  Upon  receipt  of  such  new  certifi- 
cate, the  candidate  certified  therein  td  have 
been  elected  shall  forthwith  take  office,  be  in- 
vested with  the  powers  and  perform  the  du- 
ties appertaining  to  such  office.  Any  Justice 
of  the  Supreme  Court  may  make  such  sum- 
mary order  or  entertain  such  proceedings  as 
may  be  necessary  to  carry  said  recount  Into 
effect  and  secure  to  the  candidate  shown  by 
said  recount  to  have  been  elected,  full  posses- 
sion of  the  office  of  mayor  and  the  exclusive 
right  to  exercise  the  functions  of  said  office. 

"Sec.  3.  Nothing  in  this  act  contained  shall 
impair  or  affect  any  right  under  the  Constitu- 
tion or  laws  of  this  state  to  question,  by  pro- 
ceeding in  the  courts,  the  right  or  title  of  the 
candidate  who  shall,  as  a  result  of  said  re- 
count, be  declared  elected ;  but  there  shall  be 
no  Judicial  review  of  any  ballots  which  shall 
have  been  canvassed  In  the  proceedings  here- 
to authorized." 

The  remainder  of  the  statute  provides  for 
the  validity  of  the  acts  of  the  Incumbent  of 
the  office  until  the  Issue  of  the  new  certificate, 
if  that  changes  the  result,  and  for  defraying 
the  expenses  and  costs  of  the  proceeding,  pro- 
visions that  are  not  material  to  our  discus- 
sion of  the  case. 

The  constitutionality  of  the  statute  before 
us  has  been  attacked  on  many  grounds. 
Some  of  the  objections  presented  to  it  are 
frivolous,  and  need  no  consideration.  There 
are  some  others  which  raise  questions  fairly 
debatable  and  which  might  be  difficult  to  an- 
swer.  All  of  these,  however,  we  do  not  In- 
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tend  to  review,  as  we  think  the  statute  so 
clearly  contravenes  the  Constitution  in  one  of 
two  respects  as  to  render  it  unquestionably 
invalid.  The  proceeding  authorized  by  the 
statute  either  is,  as  its  title.  Indicates,  a 
recanvass  of  the  votes  cast  for  the  office  of' 
mayor,  or  is  a  judicial  hearing  and  deter- 
mination of  the  title  of  the  respective  candi- 
dates at  that  election  to  the  office  of  mayor. 
Elaborate  discussion  Is  to  be  found  in  the 
briefs  of  the  opposing  counsel  and  in  the 
opinions  of  the  learned  Judges  of  the  courts 
below  as  to  which  of  these  two  Is  the  real 
character  of  the  proceeding.  Neither  at  this 
point  nor,  indeed,  at  all,  Is  it  necessary  to 
definitely  determine  which  is  the  true  char- 
acter of  the  proceeding.  If  It  is  a  recanvass, 
it  contravenes  section  6,  art.  2,  of  the  Con- 
stitution, which  provides:  "All  laws  creat- 
ing, regulating  or  affecting  boards  of  of- 
ficers charged  with  the  duty  of  registering 
voters,  or  of  distributing  baHots  at  the  polls 
to  voters,  or  of  receiving,  recording  or  count- 
ing votes  at  elections,  shall  secure  equal 
representation  of  the  two  political  parties 
which,  at  the  general  election  next  preceding 
that  for  which  such  boards  or  officers  are  to 
serve,  cast  the  highest  and  the  next  highest 
number  of  votes."  If,  on  the  other  hand,  it 
is  a  judicial  determination  of  the  title  to 
office,  It  contravenes  section  2,  art.  1,  of  the 
Constitution,  which  provides:  "The  trial  by 
Jury  in  all  cases  in  which  It  has  been  here- 
tofore used  shall  remain  Inviolate  forever." 
That  the  courts  by  whom  the  recanvass  is  to 
be  made  are  not  bipartisan  bodies  is  appar- 
ent, and  that  the  statute  provides  for  ho 
determination  by  a  Jury  of  the  disputed  is- 
sues of  fact  Is  equally  clear.  Here  we  may 
well  rest,  and  It  Is  necessary  to  consider 
only  the  arguments  adduced  to  withdraw  the 
statute  from  both  these  constitutional  limi- 
tations. 

It  is  urged  by  the  counsel  for  the  respond- 
ents that  there  has  prevailed  In  this  state 
for  some  years  a  certain  measure  of  review 
exercised  by  the  courts  over  the  action  of 
canvassers,  and  that  the  validity  of  the  elec- 
tion law  authorizing  such  review  has  never 
been  challenged.  The  statement  Is  entirely 
correct.  Nor  do  we  think  that  the  validity 
of  the  legislation  can  be  successfully  chal- 
lenged. But  the  recanvass  authorized  by 
this  statute  is  of  a  far  different  character. 
Under  the  general  election  law  ballots  not 
marked  In  accordance  with  the  statutory 
provisions  are  void,  and  the  canvassers  do 
not  count  them.  Ballots  protested  by  either 
party  as  marked  for  identification  are  count- 
ed. The  void  ballots  and  the  protested  bal- 
lots are  not  returned  to  the  box,  but  Inclosed 
in  envelopes  and  deposited  in  the  clerk's  of- 
fice. Either  party  may  appeal  to  the  courts 
to  review  the  action  of  the  canvassers  in 
holding  any  ballot  void  or  to  have  any  of 
the  protested  ballots  thrown  out  as  marked 
for  identification.  This  review  presents  for 
determination  only  questions  of  law  arising 
on  the  face  of  the  ballots.    Boards  of  can- 


vassers have  never  been  wholly  exempt  from 
judicial  control.  There  has  been  no  time  in 
the  history  of  the  state  when  mandamus 
would  not  He  to  compel  a  board  of  canvass- 
ers to  do  its  duty,  but  at  no  time  have  the 
courts  had  power  to  compel  the  board  of 
canvassers  to  certify  the  result  of  their  can- 
vass by  specifying  any  particular  number 
of  votes  as  cast  for  one  party  or  the  other. 
In  other  words,  the  actual  count  and  deter- 
mination of  the  result  of  the  count  of  the 
ballots  has  always  been  the  exclusive  prov- 
ince of  the  board  of  canvassers,  subject  to 
review  in  but  one  proceeding  known  to  the 
law,  quo  warranto.  Of  course,  the  officers 
making  a  false  count  could  be  punished  for 
their  crime.  Their  false  determination  was 
no  protection  to  them.  Now  it  was  the 
count,  In  which  at  all  times  there  has  been 
the  greatest  danger  of  fraud,  that  the  Consti- 
tution intended  to  safeguard,  and  the  people 
by  the  Constitution  determined  that  the  best 
way  to  safeguard  the  count  was  to  require 
it  to  be  made  by  a  bipartisan  board.  The 
most  cursory  examination  of  the  present  stat- 
ute will  show  how  widely  the  scheme  pro- 
vided by  it  differs  from  any  review  or  con- 
trol the  courts  have  ever  exercised  over  a 
board  of  canvassers.  By  this  statute  an  ab- 
solutely new  canvass  is  to  be  made,  pro- 
ceeding from  the  very  initial  step,  that  of 
counting  the  votes  In  the  boxes.  The  title 
of  the  statute  well  describes  the  proceeding 
as  a  "recount  and  recanvass."  The  effect  of 
the  proceeding  is  or  may  be  to  give  a  cer- 
tificate of  election  to  another  person  than 
him  whom  the  original  canvass  showed  to 
be  elected.  The  Legislature  can  no  more  au- 
thorize a  recount  and  recanvass  by  other 
than  a  bipartisan  board,  the  result  to  act  as 
a  substitute  for  that  of  the  original  canvass, 
than  it  can  authorize  a  count  and  canvass  to 
be  made  in  the  first  instance  by  other  than  a 
bipartisan  board.  Of  course,  this  statement 
is  made  on  the  assumption  that  the  title  of 
the  statute  accurately  characterizes  the  pro- 
ceeding therein  described,  and  that  it  does 
not  provide  for  a  judicial  determination  of 
the  title  to  the  office,  in  which  latter  aspect 
we  will  now  proceed  to  consider  the  validity 
of  the  act 

There  are  serious  difficulties  in  treating 
the  proceeding  as  one  to  determine  the  title 
to  office.  What  does  the  statute  direct  the 
court  to  do  after  the  receipt  of  the  petition? 
There  Is  no  provision  for  any  answer  to  the 
petition,  nor,  if  its  allegations  be  denied,  for 
any  hearing  on  the  issues  raised  by  such 
denial.  There  Is  no  provision  for  the  exam- 
ination of  witnesses  as  to  the  Identity  of  the 
ballots  and  their  preservation,  nor  on  any 
other  question  of  fact  that  might  arise. 
Still,  it  is  possible  that,  the  proceeding  being 
before  a  court,  we  should  construe  the  stat- 
ute as  implying  that  questions  of  fact  aris- 
ing In  the  proceeding  should  be  disposed  of 
in  the  ordinary  mnnner  prevailing  in  judicial 
trials,  and  it  Is  very  probable  that  we 
should  consider  it  our  duty  to  so  construe 
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statute  were  It  otherwise  valid.  But  the 
objection  to  the  constitutionality  of 
tatute,  regarded  from  this  point  of  view, 
at  It  deprives  McClellan  of  his  right  to 
ial  by  jury.  The  constitutional  provi- 
tbat  the  right  of  trial  by  jury  in  cases 
e  such  mode  of  trial  had  hitherto  prevall- 
found  in  every  Constitution  of  the  state 
the  people  have  at  any  time  adopted, 
i  recent  appeal  to  this  court  (Malone  v. 
.'eter's  &  St.  Paul's  Church,  172  N.  Y. 
64  N.  E.  9G1)  to  determine  whether  a 
in  character  of  action  was  referable  or 
it  was  necessary  for  us  to  examine  the 
of  the  law  prior  to  the  Revolution  to 
f  at  that  time  the  party  had  an  absolute 
to  a  trial  by  Jury,  for,  If  he  had,  the 
:  was  still  extant  That  actions  to  de- 
ine  the  title  to  public  office  were  always, 
tis  state  and  in  England  before  our  ln- 
ndence,  triable  before  a  jury,  is  corn- 
knowledge.  People  v.  Albany  &  Sus- 
anna R.  R.  Co.,  57  N.  Y.  161.  The  Re- 
I  Statutes  of  1830  declared  that  issues 
ict  on  a  writ  of  quo  warranto  should 
■led  in  the  same  manner  as  In  personal 
ns,  L  e.,  by  a  jury.  Both  the  Code  of 
and  the  Code  of  Civil  Procedure  of  1877 
L>ssly  enumerate  the  action  as  triable 
:e  a  Jury.  The  special  proceeding  for 
lei  i very  of  books  and  papers  of  an  of- 
Joes  not  violate  this  provision.  In  such 
•oeeeding  the  court  merely  deals  with 
prima  facie  title  of  the  applicant  It 
ot  go  behind  the  certificate  of  election. 

plain  that  the  contest  for  the  present 
i  will  largely,  if  not  principally,  present 
tions  of  fact.  The  count  of  the  votes 
in  one  of  the  boxes  may  differ  radical- 
am  the  vote  returned  by  the  canvassers, 
proof  given  may  tend  to  show  that  the 
bas  been  preserved  inviolate,  and  there- 
justify  the  admission  of  its  contents  in 
snce.  On  the  other  hand,  there  may  be 
•nee  tending  to  show  that  the  box  was 
uld  have  been  tampered  with,  and  there 
also  be  the  testimony  of  the  election  In- 
ors  and  canvassers  that  on  the  night  of 
•lection  the  ballots  in  the  box  were  ex- 
as  returned  by  them  in  their  statement 
e  count  The  vital  issue  will  then  be 
was  the  true  count  of  the  ballots  on 
on  night,  and  the  exclusive  determina- 
of  that  question  will  belong  to  a  jury. 
iave  It  so  determined  is  the  appellant 
ellan's  constitutional  right 
e  learned  justice  who  wrote  for  the 
rity  of  the  Second  Appellate  Division 
answers  the  claim  of  McClellan  to  a 
trial:  "If  trial  by  Jury  were  used  in 
ns  of  quo  warranto  at  the  time  of  the 
tion  of  our  Constitution,  that  secures 
form  of  trial  in  such  action  or  In  any 
of  action  or  proceeding  substituted  for 
5eople  v.  Albany  &  Susquehanna  R,  R. 
57  N.  Y.  161.  But  under  the  common 
md  by  statute  such  an  action  could  only 


be  brought  by  the  sovereign.  A  contestant 
for  an  office  could  not  bring  any  action  or 
proceeding  to  oust  the  incumbent,  or  try  the 
right  to  the  office;  and  that  has  remained 
the  case  in  this  state  down  to  the  present 
time.  In  creating  a  new  action  or  proceed- 
ing— one  that  did  not  exist  when  the  Consti- 
tution was  adopted — for  the  trial  of  disputes 
of  contestants  of  an  election  of  (at7)  the  suit 
of  a  contestant,  the  Legislature  is  free  to 
make  It  summary  or  by  Jury  trial.  That  has 
been  generally  held  throughout  the  country, 
as  appears  by  the  decisions  of  other  states, 
cited  in  the  foregoing."  The  error  of  this 
reasoning  lies  Just  here:  The  learned  justice 
has  overlooked  the  difference  between  the 
situation  of  the  contestant  for  an  office  and 
that  of  the  incumbent  of  an  office.  As  the 
learned  judge  writes,  the  title  to  an  office 
could  be  challenged  only  by  the  sovereign,  in 
this  country  the  people,  and  It  Is  a  matter 
of  grace  on  the  part  of  the  people  or  their 
legal  representative  to  allow  a  suit  to  be 
brought  on  the  relation  of  the  contestant 
Therefore,  as  a  contestant  has  no  constitu- 
tional right  to  bring  an  action,  it  may  be 
argued  that  he  can  have  no  right  to  have  the 
trial  of  the  action  In  any  particular  manner. 
Assuming  the  correctness  of  this  proposition, 
It  would  be  a  perfect  answer  to  any  attack 
on  the  validity  of  the  statute  that  the  con- 
testant might  make,  but  we  are  at  a  loss  to 
perceive  its  application  to  the  case  of  the 
incumbent  McClellan  was  In  office  under  a 
certificate  of  election  entitling  him  thereto. 
In  the  only  judicial  proceeding  known  to  the 
law,  or  that  ever  prevailed  in  the  state, 
through  which  he  could  be  ousted  from  of- 
fice, he  was  entitled  to  a  jury  trial  on  the 
Issues  of  fact.  As  Is  well  said  by  the  learn- 
ed justice  below  in  the  excerpt  already  quot- 
ed: "If  trial  by  Jury  were  used  in  actions 
of  quo  warranto  at  the  time  of  the  adoption 
of  our  Constitution,  that  secures  that  form 
of  trial  in  such  action  or  in  any  form  of  ac- 
tion or  proceeding  substituted  for  it."  Giv- 
ing the  present  statute  the  fullest  force  and 
effect  as  authorizing  a  judicial  proceeding, 
the  most  that  can  be  said  of  it  is  that  it  is 
a  "proceeding  substituted  for"  quo  warranto. 

The  learned  .counsel  for  the  respondents 
relies  on  the  provision  of  that  portion  of  the 
third  section  of  the  act  already  quoted  to 
relieve  the  statute  from  the  objection  of  fail- 
ure to  provide  for  a  jury  trial:  "Nothing  in 
this  act  contained  shall  Impair  or  affect  any 
right  under  the  Constitution  or  laws  of  this 
state  to  question,  by  proceeding  in  the  courts, 
the  right  or  title  of  the  candidate  who  shall, 
as  a  result  of  said  recount,  be  declared  elect- 
ed; but  there  shall  be  no  judicial  review  of 
any  ballots  which  shall  have  been  canvassed 
in  the  proceedings  herein  authorized."  He 
urges  that  this  leaves  unimpaired  the  consti- 
tutional right  of  the  incumbent  to  assert  his 
title  to  office.  If,  however,  there  is  to  be  no 
judicial  review  "of  any  ballots  which  shall 
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have  been  canvassed  In  the  proceedings,"  It 
Is  difficult  to  see  that  there  Is  much  left  open 
to  litigation  in  the  quo  warranto  suit  True, 
if  McClellan'8  eligibility  to  office,  bis  resi- 
dence, his  age,  bis  citizenship  were  challeng- 
ed, these  matters  would  be  open  to  litigation; 
but  tbej  are  not  challenged,  and  the  real 
Issue  in  the  case,  the  question  who  got  the 
most  votes  at  the  election,  will  be  foreclosed 
by  the  determination  on  the  judicial  recount. 
The  learned  counsel  appreciates  this,  and,  to 
obviate  the  difficulties,  suggests  that  to  up- 
hold the  statute  the  court  should  strike 
therefrom  the  provision  that  there  shall  be 
no  further  judicial  review  of  the  ballots,  un- 
der the  well-known  rule  that  if  a  part  of  a 
statute  is  valid  and  part  is  invalid,  if  the 
parts  are  separable,  the  valid  part  may  be 
upheld  though  the  invalid  part  be  declared 
void.  To  make  the  elimination  suggested 
would  be  to  thoroughly  emasculate  the  stat- 
ute. If,  however,  we  accede  to  the  counsel's 
contention,  what  will  be  the  result?  The  es- 
sence of  a  Judicial  proceeding  is  that  it  de- 
cides something,  and  that  its  decision  Is  con- 
clusive on  the  parties.  If  we  eliminate  the 
provision  that  there  shall  be  no  judicial  re- 
view, of  the  ballots,  It  seems  to  us  clear  that 
the  proceeding  authorized  by  the  statute  Is 
reduced  to  a  mere  canvass,  pure  and  simple, 
and  It  at  once  runs  counter  to  the  constitu- 
tional provision  for  bipartisan  boards.  The 
only  result  of  the  proceeding  would  be  a  new 
canvass  and  a  new  certificate  of  election  did 
the  recanvass  differ  from  the  original. 

Now,  at  this  point  It  becomes  necessary  to 
state  an  objection  that  we  have  to  the  consti- 
tutionality of  this  statute  that  goes  beyond 
any  that  we  have  discussed.  The  results  of 
the  election  were  canvassed  and  determined 
under  the  provisions  of  law  then  existing, 
and  a  certificate  of  election  given  to  McClel- 
lan  which  conferred  prima  facie  title  to  office, 
and  under  which  he  entered  into  the  office  of 
mayor.  In  this  state  prima  facie  title  to 
elective  office  has  always  been  conferred  by 
certificates  of  election  according  to  the  re- 
sults canvassed,  and  conclusive  title  has  been 
the  subject  of  determination  by  judicial  pro- 
ceedings. The  incumbent  holding  the  prima 
facie  evidence  of  title  has  never  been  sub- 
ject to  be  ousted  In  any  other  manner  than 
by  legal  proceedings,  members  of  the  Legisla- 
ture alone  excepted.  It  Is  true  that  the  ap- 
pellant McCIellan  has  no  property  right  in 
his  office  nor  In  the  incumbency  of  his  of- 
fice during  the  term  for  which  he  was  elect- 
ed. In  theory  of  law  he  holds  the  office  for 
the  benefit  of  the  public,  not  for  his  own.  It 
Is  possible  that  the  office  may  now  be  con- 
sidered a  constitutional  one,  for  it  is  recog- 
nized in  article  12,  §  2,  of  the  Constitution 
of  1805;  but,  whether  considered  a  constitu- 
tional office  or  not,  it  la  and  has  always  been 
a  local  office  which,  under  the  Constitution 
of  1846  and  that  of  1895,  must  be  filled  by 
election  by  the  people  or  by  appointment 


from  local  officers.  It  Is  not  within  the  pow- 
er of  the  Legislature  to  have  It  filled  In  any 
other  manner.  It  Is  true  that  no  term  Is  pre- 
scribed for  the  office  by  the  Constitution,  and 
that  the  present  incumbent  might  be  legislat- 
ed out  of  office  by  an  act  of  the  Legislature 
changing  the  official  term  (People  ex  rel.  Dev- 
ery  v.  Coler,  173  N.  Y.  108,  65  N.  E.  956); 
but  no  other  man  can  be  legislated  into 
office.  As  long  as  his  official  term  has  not 
been  reduced  by  legislation,  the  appellant 
McCIellan  Is  entitled  to  hold  the  office  until 
he  Is  ousted  as  the  result  of  a  judicial  deter- 
mination, or  is  removed  for  misconduct  A 
canvass  having  been  concluded  under  the 
statutory  provisions  for  its  conduct  existing 
at  the  time,  the  Legislature  has  no  power  to 
create  a  new  tribunal  with  power  to  recan- 
vass the  election  and  to  award  possession  of 
the  office  to  another  claimant.  If  such  were 
its  power,  the  Legislature  might  except  for 
the  bipartisan  provision  first  found  in  the 
Constitution  of  1895,  equally  conduct  the  re- 
canvass  and  make  the  determination  itself. 
The  result  of  such  a  doctrine  would  be  ap- 
palling. Where  the  result  of  an  election  had 
been  adverse  to  the  party  to  which  a  major- 
ity of  its  members  belonged,  the  Legislature 
might  by  a  subsequent  statute  authorize  a' 
recanvass  of  the  election  of  the  Governor,  of 
the  judges  of  the  courts,  of  the  state  officers, 
and  of  the  presidential  electors,  who,  in  this 
state,  are  elected  by  the  people.  We  hold 
that  no  such  power  exists.  Of  course,  the 
Legislature  may  alter  the  form  of  judicial 
proceedings  to  try  the  title  to  office,  making 
it  as  summary  as  possible,  provided  It  retains 
the  right  of  trial  by  jury,  but  we  are  speak- 
ing of  a  mere  recanvass  as  distinguished 
from  judicial  proceedings. 

It  Is  unfortunate  that  the  election  in  New 
York  was  so  close  as  to  leave  doubts  In  many 
minds  as  to  the  accuracy  of  the  result  de- 
clared. The  whole  question,  however,  can  be 
tried  and  determined  In  the  quo  warranto 
suit  now  pending,  and  In  that  suit  every- 
thing that  is  authorized  or  directed  by  the 
statute  before  us,  opening  the  boxes,  recount 
and  the  like,  can  be  had,  and  it  Is  not  ap- 
parent why  a  determination  cannot  be  as 
speedily  reached  In  that  action  as  by  the 
proceedings  authorized  by  this  statute.  It  is 
also  unfortunate  that  dilatory  objections  to 
the  prosecution  of  that  suit  have  apparently 
met  with  some  success  in  the  courts,  but  it 
would  be  far  more  unfortunate  if,  moved  by 
any  considerations  of  that  character,  or  by 
the  entirely  natural  desire  of  the  electors  of 
the  city  of  New  York  to  learn  whether  the 
result  of  the  election  of  mayor  was  honestly 
and  accurately  declared,  we  should  not  only 
shut  our  eyes  to  plain  constitutional  provi- 
sions, but  uphold  the  validity  of  a  practice 
which  might  lead  to  Infinite  mischief  in  the 
future. 

The  order  appealed  from  should  be  revers- 
ed and  the  writ  of  prohibition  Issue  in  each. 
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with  costs  to  the  appellants  in  both 
,  but  in  one  proceeding  only. 

RIEN,  EDWARD  T.  BARTLETT. 
HT,  VANN,  HISCOCK,  and  CHASE, 
incur. 

;r  reversed,  etc 


Y.  84) 

OF  BUFFALO  v.  DELAWARE,  L. 
&  W.  R.  CO. 

of  Appeals  of  New  York.    Nov.  10, 
1907.) 

vicipal  Corporations— Streets  —  Ex- 
,ce— Presumptions. 
street  once  in  existence  is  presumed  to 
ie  until  it  ceases  to  be  such  owing  to 
nment  or  some  other  lawful  cause. 

Ms— Findings  or  Facts. 
finding  that  for  a  period  of  six  years  and 
remises  designated  as  a  street  '  ceased  to 
reled  or  used  as  a  public  highway"  is 
ng  of  fact,  though  included  among  the 
ions  of  law ;  the  question  of  cessation  of 
!  a  street  for  the  prescribed  period  being 
fact. 

Note.— For  cases  In  point,  see  Cent  Dig. 
,  Trial,  S  028.] 

eal  —  Bbboneotts  Classification  or 
ings — Correction. 

Tor  in  the  classification  of  findings  as  of 
fact  does  not  prevent  the  Appellate  Court 
lassifying  them  in  accordance  with  their 
character,  and  a  finding  of  fact  placed 
the  head  of  "Conclusions  of  Law"  will 
ited  on  appeal  as  a  finding  of  fact,  at 
>r  the  purpose  of  upholding  the  judgment. 

ucipal  Corporations  —  Streets  — 
ctubes  oveb  streets. 
here  a  private  dock  is  built  on  a  public 
on  the  shore  of  navigable  waters,  the 
comes  a  part  of  the  street  and  the  public 
ight  to  travel  over  it;  ownership  of  the 
>t  being  inconsistent  with  the  existence 
street  and  the  public  right  to  travel. 
Note.— For  cases  in  point,  see  Cent.  Dig. 
Municipal  Corporations,  §|  1441-1446.] 

E. 

e  right  of  an  upland  owner  to  build  a 
or  a  street,  the  fee  of  which  is  in  him- 
t  to  navigable  water,  does  not  involve 
it  to  appropriate  the  street  or  to  make 
>asonable  use  thereof. 

Vote.— For  cases  in  point,  see  Cent  Dig. 
Municipal  Corporations,  §S  1441-1446.] 

(cation— Operation  and  Effect- 
uation. 

a  dedicating  land  for  a  public  street 
any  time  before  acceptance  withdraw 
ler  of  dedication,  while  after  acceptance 
:rol  ceases,  except  that  he  may  use  his 
•  such  purposes  as  do  not  interfere  with 
use  for  street  purposes. 

*ote.— For  cases  in  point  see  Cent  Dig. 
Dedication,  §  70.] 

icipal  Corporations— Streets  —  Ob- 
no  n— Removal. 

}  erection  of  a  dock  by  an  upland  owner 
street,  the  fee  of  which  is  in  himself, 
navigable  water,  is  no  exception  to  the 
it  an  owner  cannot  destroy  a  highway 

land  by  any  action  of  his  own,  and,  if 
:  prevents  public  travel,  he  can  be  com- 
inder  Pen.  Code,  §  385,  and  Highway 
iws  1800,  p.  1108,  c  568,  |  104,  to  re- 

N.B.-33 


move  the  obstruction,  and,  if  it  does  not,  it  be- 
comes part  of  the  street. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §§  1408-1501.] 

8.  Appeal— Review  — Inconsistent  Find- 
ings. 

A  finding  that  a  street  has  been  abandoned 
is  inconsistent  with  a  finding  that  a  dock  built 
over  the  street  has  been  used  and  traveled  con- 
tinuously as  a  street  and  the  court  on  appeal 
from  a  judgment  adjudging  the  nonexistence  of 
the  street  must  reject  the  former  finding,  and 
accept  the  latter,  with  the  same  effect  as  if  it 
was  the  only  finding  on  the  subject 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  |  3313.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  the  city  of  Buffalo  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  From  a  judgment  of  the  Appel- 
late Division  (114  App.  Div.  015,  00  N.  Y. 
Supp.  1040).  affirming  a  judgment  for  de- 
fendant, plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

The  object  of  this  action  was  to  secure  a 
judicial  determination  that  a  portion  of  the 
river  front  In  the  city  of  Buffalo  is  a  pub- 
lic street  and  to  compel  the  defendant  to 
remove  certain  obstructions  therefrom.  The 
main  Issue  raised  by  the  answer  was  wheth- 
er the  locus  in  quo,  called  Front  street  was 
a  public  street  when  the  action  was  com- 
menced. The  first  trial  resulted  In  two  ad- 
judications: First  that  the  portion  of  the 
alleged  street  lying  west  of  Main  street  is 
not  a  public  highway;  second,  that  the  part 
lying  east  of  Main  street  between  Main 
and  Washington,  is  a  public  highway.  Each 
party  appealed  from  the  Judgment  so  far 
as  it  was  against  Itself,  and  the  Appellate 
Division  affirmed  the  first  determination,  bat 
reversed  the  second  and  ordered  a  new  trial, 
both  on  the  law  and  the  facts,  as  to  that 
brauch  of  the  controversy  only.  68  App.  Div. 
488,  74  N.  Y.  Snpp.  343.  The  plaintiff  there- 
upon applied  to  the  Appellate  Division  to  so 
modify  its  order  as  to  grant  a  new  trial  of 
all  the  Issues,  but  the  application  was  de- 
nied, and  upon  appeal  to  the  Court  of  Ap- 
peals the  order  denying  the  application  was 
affirmed.  81  App.  Div.  655,  81  N.  Y.  Supp. 
1120;  176  N.  Y.  308,  68  N.  E.  1115.  The  plain- 
tiff, which  in  the  meantime  had  appealed 
from  the  entire  judgment  rendered  by  the  Ap- 
pellate Division,  then  moved  for  leave  to 
withdraw  that  part  of  Its  appeal  relating  to 
the  locus  In  quo  lying  east  of  Main  street  as 
to  which  a  new  trial  had  been  ordered,  and 
the  application  was  granted.  176  N.  Y.  504, 
68  N.  E.  1115.  When  the  portion  of  the  ap- 
peal then  remaining  undisposed  of  was  heard 
by  this  court  the  judgment  of  the  Appellate 
Division  relating  to  the  locus  in  quo  lying 
west  of  Main  street  was  affirmed.  178  N.  Y. 
561,  70  N.  E.  1007.  The  issue  as  to  the  ex- 
istence of  a  street  on  the  river  front  west 
of  Main  street  having  thus  been  finally  de- 
termined against  the  city,  the  issue  remain- 
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ing  as  to  a  street  on  the  east  side  was  tried 
at  Special  Term,  where  the  complaint  was 
dismissed. 

The  trial  Justice  found  the  following  facts, 
among  others:  In  1805  the  land  in  question 
formed  part  of  an  extensive  tract  owned  by 
the  Holland  Land  Company,  which  caused 
the  same  to  be  surveyed  and  laid  out  into 
lots  and  streets  and  a  map  thereof  to  be  filed 
with  the  proper  county  clerk.  This  map, 
entitled  the  "Plan  of  New  Amsterdam," 
shows  a  street  without  a  name  running  along 
the  north  bank  of  Buffalo  river  on  the  east 
side  of  what  is  now  Main  street,  but  which 
then  went  by  the  name  of  Willi nks  avenue, 
to  and  beyond  Washington  street  as  now  lo- 
cated. No  street,  however,  was  laid  down 
on  the  map  as  existing  on  the  west  side  of 
Main  street.  Said  map  shows  a  lot  designat- 
ed as  "outer  lot  78,"  extending  from  Main 
street  easterly  to  Washington  and  bounded 
on  the  south  by  the  unnamed  street,  above 
referred  to.  In  1807  the  Holland  Land  Com- 
pany conveyed  outer  lot  78  to  one  Grant, 
who  in  1815  conveyed  a  portion  thereof  to 
one  Grosvenor,  and  in  such  conveyances  the 
southerly  line  of  lot  78  was  referred  to  as 
the  northerly  bounds  of  Water  street,  there- 
by meaning  the  street  appearing  on  said 
map  without  a  name.  In  all  subsequent  con- 
veyances of  said  parcel  down  to  that  made 
to  one  John  W.  Clark  in  1831,  a  similar  de- 
scription was  used.  In  1813  the  village  of 
Buffalo  was  incorporated  by  an  act  referring 
to  said  map  as  the  sole  description  of  the 
territory  included.  Laws  1813,  p.  113,  c.  106. 
Said  act  was  revived  and  continued  in  force 
by  chapter  164,  p.  168,  Laws  1813,  and  by 
chapter  69,  p.  68,  Laws  1816.  The  commis- 
sioners of  highways  of  the  town  of  Buffalo 
.were  the  commissioners  of  highways  of  the 
Tillage  of  Buffalo  until  1826  when  the  vil- 
lage trustees  became  the  commissioners  of 
highways  within  the  corporate  limits.  Laws 
1826,  p.  140,  c.  152.  In  1821  the  commission- 
ers of  highways  of  the  town  of  Buffalo  caus- 
ed Water  street  to  be  surveyed,  described, 
and  entered  of  record  pursuant  to  chapter 
33,  p.  270,  Rev.  Laws  1813,  and  as  so  sur- 
veyed, described,  and  recorded  the  street  was 
one  chain  in  width.  In  1826  the  trustees  of 
the  village  changed  the  name  to  Ohio  street, 
and  in  1830  to  Front  street,  and  contracted 
its  width  to  two  rods.  Buffalo  creek  or  riv- 
er, as  shown  on  the  plan  of  New  Amsterdam, 
at  the  time  said  map  was  filed,  was  and 
ever  since  has  been  a  public  highway.  On 
various  assessment  maps  of  the  city  between 
1842  and  1846  Front  street  Is  delineated  from 
the  Intersection  of  the  east  line  of  Main 
street  to  the  west  line  of  Washington  street, 
and  on  various  assessment  rolls  between 
1847  and  1863  property  was  assessed  for  lo- 
cal improvements  as  fronting  on  Front  street 
In  the  locality  in  question. 

After  finding  these  facts,  among  others,  the 
trial  court  further  found  as  follows: 

"Thirteenth.  In  1829  the  Holland  Land 


Company  conveyed  an  undivided  three-quar- 
ters of  the  fee  of  said  Water  street,  then 
known  as  Ohio  street,  abutting  on  the  south- 
erly line  of  outer  lot  78,  to  one  Clark,  and 
conveyed  the  remaining  undivided  one-quar- 
ter of  said  fee  to  one  Scott  and  one  Capron, 
and  the  last-named  grantees  subsequently, 
and  in  1833,  conveyed  the  said  undivided 
one-quarter  to  said  Clark.  The  said  Clark 
subsequently  conveyed  the  premises  herein 
described,  together  with  said  outer  lot  78, 
to  various  grantees,  referring  In  such  convey- 
ances to  said  premises  as  'Front  street' 

"Fourteenth.  Through  the  grantees  of  said 
Clark  by  mesne  conveyances  the  said  the 
New  York,  Lackawanna  &  Western  Railway 
Company,  In  or  about  the  year  1891,  acquired 
the  fee  of  the  premises  hereinbefore  various- 
ly referred  to  as  Water  street,  Ohio  street, 
and  Front  street,  abutting  on  that  portion 
of  outer  lot  78  lying  between  Main  street 
and  Washington  street  as  now  laid  out" 

"Sixteenth.  That  more  than  40  years  pri- 
or to  the  commencement  of  this  action  the 
grantees  of  the  said  Clark,  then  owning  that 
portion  of  outer  lot  78  abutting  on  the  prem- 
ises herein  referred  to  as  Front  street,  con- 
structed brick  buildings  upon  their  lands 
fronting  on  Ohio  street,  and  extending  back- 
ward to  a  line  substantially  the  northerly 
line  of  the  premises  herein  designated  as 
Front  street,  as  contracted  to  two  rods  in 
width;  that  between  such  brick  structures 
and  the  Buffalo  river,  and  upon  the  premises 
herein  designated  as  Front  street,  such  gran- 
tees caused  to  be  constructed.  In  or  about 
the  year  1838,  a  dock  and  wharf,  and  that 
such  dock  and  wharf  has  ever  since  been 
maintained  by  the  defendant  and  its  prede- 
cessors in  interest,  except  such  repairs  as 
were  made  by  the  municipality  under  'cer- 
tain resolutions  adopted  by  the  common  coun- 
cil.' 

"Seventeenth.  That  said  dock  and  wharf 
from  the  time  of  its  erection  down  to  the 
commencement  of  this  action  was  used  by 
the  owners  of  the  abutting  property,  in  con- 
nection with  the  adjacent  premises,  for  the 
purpose  of  receiving  freight  from  the  vessels 
and  delivering  freight  to  vessels  entering  and 
leaving  the  port  of  Buffalo  by  Buffalo  river, 
and  that  said  abutting  owners  have  at  ail 
said  times  used  the  said  dock  and  wharf 
for  the  temporary  storage  of  freight  received 
from  vessels,  or  freight  awaiting  shipment  by 
lake  and  canal.  That  more  than  30  years 
since  the  owners  of  the  property  abutting 
said  dock  or  wharf  erected  a  shed  over  the 
same,  extending  from  the  buildings  fronting 
thereon  practically  to  the  exterior  line  of 
such  wharf,  for  the  purpose  of  protecting 
freight  delivered  from  vessels,  or  placed  up- 
on such  wharf  for  delivery  to  vessels,  and 
that  said  shed  was  so  maintained  until  about 
the  year  1892,  when  the  same  was  torn  down. 
That  said  shed  constituted  no  physical  ob- 
struction to  the  use  of  said  dock  and  wharf 
by  vehicles  and  pedestrians. 
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Hghteentn.  That  said  dock  and  wharf 
i  the  time  of  Its  erection  down  to  the 
uencement  of  this  action,  and  since,  has 
open  to  travel  by  vehicles  and  pedestrl- 
except  when  such  travel  was  temporarl- 
bstructed  by  freight  stored  upon  said 
or  wharf,  and  the  said  dock  or  wharf 
been  used  during  the  said  times  by  ve- 
s  aud  pedestrians,  more  largely  by  the 
r  than  the  former;  that  the  greater  num- 
)f  persons  using  said  dock  or  wharf  for 
or  vehicle  traffic  did  so  for  the  purpose 
aching  the  stores  and  warehouses  abut- 
on  said  wharf,  and  for  the  purpose  of 
ering  supplies  to  the  vessels  lying  there- 
r.  receiving  passengers  from  such  ves- 
or  transacting  other  business  with  said 
is.  But  it  is  equally  true  that  ma- 
'  the  people  using  said  dock  and  wharf, 
for  foot  and  vehicle  traffic,  used  the 
as  a  way  of  communication  between 
street  and  points  east  of  Washington 
,  and  that  many  pedestrians  constant- 
ed  said  dock  and  wharf  who  had  no 
ess  with  the  abutting  stores  and  ware- 
s,  or  the  vessels  lying  at  said  dock." 
er  finding  the  facts  as  thus  stated,  the 
court  found  the  following,  which  were 
mted  as  "Conclusions  of  Law": 
rst.  That  the  filing  of  said  'Plan  of  New 
•rdam,'  and  the  conveyances  of  the  prem- 
buttlng  on  Front  street  by  the  Holland 
Company,  was  intended  as  and  consti- 
a  dedication  of  the  premises  in  ques- 
nown  as  Front  street  for  the  purposes 
mbllc  highway. 

x>nd.  That  subsequent  to  such  dedlca- 
is  aforesaid  the  premises  in  question 
tccepted  by  the  public  as  a  public  high- 
y  the  act  of  the  Legislature  of  the  state 
orating  the  village  of  Buffalo,  and  the 
uent  acts  reviving  and  confirming  such 

Incorporation;  and  also  by  the  action 
commissioners  of  highways  of  the  town 
falo  in  the  year  1821  in  causing  the  said 
to  be  surveyed,  described,  and  entered 
>rd,  and  by  the  action  of  the  trustees 

village  of  Buffalo  in  the  year  1826,  in 
ng  the  name  of  said  street, 
rd.  That  for  a  period  of  six  years  and 
>rior  to  the  commencement  of  this  ac- 
le  said  premises  herein  designated  as 

street'  ceased  to  be  traveled  or  used 
ibllc  highway,  and  ceased  to  be  a  bigh- 
>r  any  purpose. 

irth.  That  the  New  York,  Lackawanna 
ern  Railway  Company,  the  defendant's 
is  the  owner  of  the  premises  herein 
ited  a9  'Front  street,'  and  that  the  de- 
t  as  Its  lessor  is  entitled  to  the  exclu- 
de, possession,  and  occupancy  of  the 
'ree  from  any  Interference  on  the  part 
plaintiff,  Its  officers,  agents,  servants, 
loygs,  and  that  the  plaintiff  is  not  pos- 
of  any  right,  title,  or  Interest  therein, 
h.  That  the  defendant  is  entitled  to 
igment  of  this  court,  dismissing  the 
int  upon  the  merits,  with  the  costs  of 


this  action,  and  I  direct  the  entry  of  Judg- 
ment accordingly." 

The  judgment  entered  upon  this  decision 
was  affirmed  by  the  Appellate  Division,  one 
of  the  justices  dissenting;  and  the  plaintiff 
now  appeals  to  this  court 

Louis  E.  Desbecker  and  Samuel  F.  Moran, 
for  appellant  Louis  L  Babcock,  for  respond' 
ent 


VANN,  J.  (after  stating  the  facts  as  above). 
The  trial  court  rendered  judgment  against 
the  plaintiff  on  the  theory  that,  although 
Front  street  became  a  public  highway  as 
early  as  1826  through  tender  of  dedication 
by  the  owners  and  acceptance  by  the  munici- 
pal authorities,  still  It  had  ceased  to  be  a  pub- 
lic highway  because  It  had  not  been  traveled 
or  used  as  such  for  a  period  of  more  than 
six  years  prior  to  the  commencement  of  the 
action.  While  facts  were  found  which  sus- 
tain the  conclusion  of  law  that  Front  street 
became  a  public  highway  through  offer  and 
acceptance,  no  finding  of  fact  classified  as 
such,  was  made  that  the  street  had  not  been 
traveled  or  used  as  a  public  highway  for  the 
statutory  period  required  to  effect  an  aban- 
donment City  of  Coboes  v.  Delaware  &  Hud- 
son Canal  Co.,  134  N.  Y.  307,  31  N.  E.  887; 
Matter  of  Hunter,  163  N.  Y.  542,  548,  57  N. 
E.  735,  79  Am.  St.  Rep.  616;  Laws  1861,  p. 
709,  c.  311;  Laws  1890,  p.  1198,  c.  568,  f  99. 

It  is  claimed  that  the  third  conclusion  of 
law  contains  the  finding  of  fact  needed  to 
support  the  judgment  and  that  although  It 
is  class!  fled  as  a  conclusion  of  law,  since  it 
is  really  a  finding  of  fact  the  same  effect 
should  be  given  to  it  as  if  it  had  been  so 
designated  in  the  decision.  The  finding  In 
question  is  one  of  fact  or  law.  If  It  Is  the 
latter,  the  facts  found  do  not  support  the 
judgment,  because  a  street  once  In  existence 
is  presumed  to  continue  until  It  ceases  to  be 
such  owing  to  abandonment  or  some  other 
lawful  cause.  Cohoes  Case,  supra.  We  think, 
however,  that  the  finding,  except  the  last 
clause  thereof,  is  not  one  of  law,  but  of  fact 
The  cessation  of  user  and  travel  upon  a  street 
for  the  period  prescribed  Involves  a  question 
of  fact  Traveling  upon  a  street  is  an  act  or 
a  series  of  acts  which  can  be  seen  and  de- 
scribed. The  use  of  a  street  for  traveling 
purposes  requires  that  something  should  be 
done  thereon  which  is  apparent  to  ordinary 
observation.  One  may  travel  on  a  street  by 
walking,  riding,  or  driving.  Each  method  in- 
volves action,  and  an  act  is  a  fact,  as  that 
word  is  known  to  jurisprudence.  An  error 
in  the  classification  of  findings  by  the  trial 
court  does  not  prevent  an  appellate  court 
from,  classifying  them  for  itself  In  accord- 
ance with  their  actual  character.  Giving  a 
wrong  name  to  a  finding  does  not  change  its 
nature,  and,  if  it  is  placed  under  the  head 
of  "Conclusions  of  Law,"  when  it  is  a  finding 
of  fact  it  will  be  treated  on  appeal  as  what 
it  really  is,  at  least  for  the  purpose  of  up- 
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holdinf  a  Judgment  Berger  Varrelmann, 
127  N.  Y.  281,  288,  27  N.  E.  1065,  12  L.  R,  A. 
808;  Christopher  ft  Tenth  Street  R.  R.  Co.  v. 
rwenty-Third  Street  R.  R.  Co.,  149  N.  Y.  51, 
57,  43  N.  E.  53a  As  we  have  already  Been, 
the  judgment  appealed  from  cannot  stand 
unless  the  finding  under  consideration  is  a 
finding  of  fact,  and  it  now  remains  to  be  seen 
whether  it  can  stand  even  on  that  theory, 
since  it  la  claimed  that  such  finding  of  fact  is 
inconsistent  with  other  findings  of  fact,  and 
hence  must  yield  thereto  at  the  election  of 
the  appellant  In  aid  of  his  exceptions.  It 
was  upon  this  ground  that  one  of  the  learned 
Justices  below  based  his  dissent 

What  Is  the  situation  according  to  the  find- 
ings when  properly  classified?  About  182C  a 
public  highway  existed  on  the  river  front 
between  Washington  and  Main  streets.  It 
still  existed  In  1838,  when  a  dock  was  built 
by  the  abutting  owners  over  and  upon  the 
land  owned  by  them  constituting  said  high- 
way, covering  it  for  its  entire  width  and 
length.  From  that  time  to  this  the  abutting 
owners  have  used  the  dock  for  dock  purposes 
and  the  general  public  have  used  it  for  high- 
way purposes,  neither  use  excluding  the  oth- 
er altogether,  although  doubtless  interfering 
with  it  to  some  extent  Under  these  circum- 
stances, what  became  of  the  street  when  the 
dock  was  built?  Can  abutting  owners  de- 
stroy a  street  in  this  way?  Did  the  construc- 
tion of  tbe  dock  annihilate  the  highway? 
There  Is  no  statute  which  gives  it  that  effect 
and,  according  to  the  common  law,  the  street 
leaped  from  the  ground  to  the  dock  and  stayed 
there.  It  Is  there  now  unless  it  has  been 
abandoned  by  nonuser  as  we  read  the  au- 
thorities. Thus,  In  an  early  case,  an  owner 
of  lands  lying  on  East  river  was  authorized 
by  the  Legislature  to  construct  wharves  and 
bulkheads  in  front  of  his  land.  There  was  a 
street  known  as  "Warren  street"  extending 
through  his  land  to  the  river,  and  there  "was 
a  continuous  public  way  upon  as  well  as  be- 
tween the  street  and  the  river."  The  abut- 
ting owner  built  a  bulkhead  in  the  river  In 
front  of  his  land,  including  that  covered  by 
the  street  and  filled  up  tbe  intervening  space 
with  earth,  "so  as  to  transfer  the  shore  of 
the  river  to  the  bulkhead,  instead  of  remain- 
ing where  it  was  at  the  time  of  opening  War- 
ren street"  The  court  held  that  the  street 
by  operation  of  law,  was  extended  from  the 
former  terminus  over  the  newly  made  land  to 
tbe  water,  and  through  its  Chief  Justice  said : 
"The  distance  to  which  the  shore  was  thus 
advanced  into  the  stream  of  the  river  does 
not  appear  In  the  bill  of  exceptions,  nor,  in 
our  view  of  the  law  of  the  case,  is  it  material 
to  be  ascertained,  for,  whether  the  distance 
was  10  feet  or  1,000,  we  think  this  extension 
of  the  main  land  to  the  bulkhead  carried 
with  it  a  corresponding  extension  of  the 
street;  the  bulkhead  having  now  become  for 
all  purpot.es  the  shore  of  the  river."  After 
alluding  to  accretions  of  earth  sometimes 
washed  up  on  the  shore  of  navigable  waters, 


the  learned  Chief  Justice  continued:  "It  la 
entirely  settled  that  these  alluvial  additions 
become  the  property  of  the  owner  of  the  land 
against  which  the  deposit  is  made;  and  It 
would  hardly  admit  of  a  question  that  in 
such  a  case  a  public  street  leading  to  naviga- 
ble waters  would  keep  even  pace  with  the  ex- 
tension of  the  land,  so  as  to  preserve  an  un- 
broken union  between  the  easement  on  land 
and  that  on  such  navigable  waters.  And,  if 
this  consequence  would  follow  from  a  change 
in  the  land  by  the  action  of  natural  causes, 
we  think  it  must  also  be  held  to  follow  from 
one  made  by  the  immediate  and  voluntary 
act  of  the  owner  of  the  land  on  the  shore  In 
its  original  condition.  •  •  •  We  hold  that 
the  filling  up  by  Johnson  of  the  river  In  front 
of  Warren  street  carried  with  it  a  necessary 
and  legal  extension  of  the  street  over  the 
new  made  land  and  to  the  shore  of  the  river 
at  the  bulkhead."  People  v.  Lambler,  5  Den- 
to,  9,  47  Am.  Dec.  273.  See,  also,  Radway 
v.  Briggs,  37  N.  Y.  256,  257;  Taylor  v.  At- 
lantic Mutual  Ins.  Co.,  87  N.  Y.  275,  282,  283; 
Matter  of  N.  Y.  O.  ft  H.  R.  R.  R.  Co.,  77  N. 
Y.  248;  City  of  Brooklyn  v.  N.  Y.  Ferry  Co, 
23  Hun,  277;  Id.,  87  N.  Y.  204;  Fowler  r. 
Mott  19  Barb.  204;  Elliott  on  Roads  ft  Streets 
(2d  Ed.)  S  5 ;  Gould  on  Waters  (3d  Ed.)  f  103. 

If  the  abutting  owner  by  erecting  a  dock 
cannot  sever  the  connection  between  the  street 
and  the  river  front  can  he  blot  out  the  street 
altogether  by  extending  the  dock  over  it? 
"Once  a  highway  always  a  highway,"  until  it 
ceases  to  be  such  by  the  action  of  the  gen- 
eral public  in  no  longer  traveling  upon  it  or 
by  action  of  the  public  authorities  In  formal- 
ly closing  it   City  of  Cohoes  v.  Delaware  ft 
Hudson  Canal  Co.,  134  N.  Y.  397,  406,  31  N. 
E.  887;  Drlggs  v.  Phillips,  103  N.  Y.  77,  83, 
8  N.  E.  614 ;  Beckwith  v.  Whalen,  65  N.  Y. 
322,  332;  Elliott  on  Roads  ft  Streets  (2d  Ed.) 
S  877.   When  a  private  dock  Is  built  over  a 
public  street  upon  the  shore  of  navigable  wa 
tens,  the  dock  becomes  part  of  the  street  and 
the  public  has  a  right  to  travel  over  it  Own- 
ership of  the  dock  Is  not  inconsistent  with  the 
existence  of  the  street  any  more  than  owner- 
ship of  the  land  over  which  the  street  extend- 
ed.  Assuming  that  the  defendant  or  its  pred- 
ecessors could  lawfully  build  a  dock  over 
their  own  land  In  order  to  reach  the  river, 
still,  as  their  land  was  subject  to  the  right  of 
the  public  to  travel  upon  it  they  could  not 
unreasonably  Interfere  with  that  right  nor 
with  the  existence  of  the  street  which  wa» 
the  foundation  thereof.   Two  rights  coexist- 
ed.   The  defendant  as  owner  of  the  river 
front  had  the  right  to  reach  the  water.  As 
there  was  a  street  along  the  river  front  over 
the  defendant's  land,  the  public  had  the  right 
to  use  the  street   The  building  of  the  dock 
changed  neither  right  Both  continued  to  ex- 
ist although  under  changed  conditions.  They 
met,  but  did  not  merge ;  nor  did  either  destroy 
the  other.    The  defendant  had  the  right  to 
use  its  dock  as  a  private  dock,  subject  to  tike 
right  of  the  public  to  travel  over  It,  as  thejr 
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previously  traveled  upon  the  land  over 
?h  It  was  built  The  city  had  no  right  to 
the  dock  for  dock  purposes,  but  its  citl- 
;  bad  the  right  to  use  It  for  street  pur- 
s.  While  the  street  followed  the  dock, 
covered  the  whole  of  It,  that  did  not  au- 
Ize  the  city  to  collect  wharfage ;  and,  al- 
igh  the  dock  was  private  property,  the 
3  as  the  land  beneath  It,  that  did  not  au- 
Ize  the  defendant  to  prevent  the  public 
i  using  it  for  the  same  purpose  that  it 
previously  used  the  land.  The  easement 
travel  still  existed,  but  it  was  over  the 

which  took  the  place  of  the  land  con- 
ting  the  street  The  public  had  the  right 
•avel  in  the  same  place  and  In  the  same 
!tion  that  they  had  before,  but,  instead 
raveling  upon  the  surface  of  the  land, 
were  obliged  to  travel  and  had  the  right 
avel  upon  the  structure  that  the  defend- 
ed placed  on  the  land.  That  structure 
ne  a  street  for  the  purpose  of  travel  and 
Ivate  dock  for  use  as  such,  with  a  su- 
>r  right  In  the  public  In  case  of  conflict 
lgh  reasonable  use  of  the  respective 
s. 

e  right  of  an  upland  owner  to  build  a 
over  a  street,  the  fee  of  which  Is  In  him- 
out  to  navigable  water,  does  not  involve 
igbt  to  appropriate  the  street  or  to  make 
nreasonable  use  thereof.  The  owner  of 
can  neither  create  nor  destroy  a  high- 
over  It  without  the  co-operation  of  the 
c.  He  may  lay  out  a  proposed  street  on 
ind,  grade  It,  and  offer  It  to  the  public 
se,  but  It  does  not  become  a  public  hlgh- 
nntll  It  Is  accepted  as  such.  At  any  time 
e  acceptance,  he  can  withdraw  his  ten- 
»f  dedication,  but  after  acceptance  his 
ol  ceases,  except  that  he  may  still  use 
nd  for  such  purposes  as  do  not  Interfere 
Its  free  use  for  all  street  purposes. 
;  accepted,  It  becomes  Ipso  facto  subject 
e  easement  of  a  street  over  It  for  all 
r  street  uses  until  the  public  yields  up 
ght  In  some  manner  provided  by  law. 
wner  cannot  destroy  a  highway  over  his 
by  any  action  whatever  taken  by  hlm- 
lone.  If  he  obstructs  It,  the  public  au- 
ies  can  compel  him  to  remove  the  ob- 
ion  and  punish  him  for  creating  it 
y>de,  S  885 ;  Highway  Law,  Laws  1890, 
8,  c.  568,  8  104.  The  erection  of  a  dock 
exception  to  the  rule.  If  the  dock  pre- 
publlc  travel,  It  can  be  removed.  If  It 
aot  obstruct  travel,  It  becomes  part  of 
reet,  and  may  be  used  by  the  public  for 
;itlmate  street  purposes, 
have  thus  laid  down  the  law  applicable 
facts  as  found,  Independent  of  the  fact 
ring  In  the  third  conclusion  of  law.  It  is 
that  the  latter,  treated  as  a  finding  of 
lat  Front  street  had  not  been  traveled  or 
is  a  public  highway  for  more  than  six 
Is  inconsistent  with  the  eighteenth  find- 
fact,  that  the  public  used  the  dock  con- 
.sly  from  the  time  It  was  built,  both  for 
id  vehicle  traffic,  as  a  way  of  communi- 


cation between  Main  street  and  points  east 
of  Washington  street  The  learned  trial  Jus- 
tice evidently  regarded  the  street  as  no  long- 
er In  existence  after  the  dock  was  built,  and 
hence  found  that  travel  had  ceased  upon  the 
street,  although  he  found  that  it  continued 
upon  the  dock  which  took  the  place  of  the 
street.  He  may  thus  have  been  misled  Into 
making  the  inconsistent  findings. 

"While  an  appellate  court  should  harmo- 
nize Inconsistent  findings  when  It  is  possible 
to  do  so,  if  they  prove  Irreconcilable,  It  Is 
the  duty  of  the  court  to  accept  those  most 
favorable  to  the  appellant,  as  he  is  entitled  to 
rely  upon  them  In  aid  of  his  exceptions." 
Israel  v.  Manhattan  Ry.  Co.,  158  N.  Y.  624, 
631,  53  N.  E.  517;  NIckell  v.  Tracy,  184  N.  Y. 
386,  390,  77  N.  E.  391.  The  finding  that  the 
street  has  been  abandoned  cannot  be  recon- 
ciled, according  to  our  view  of  the  law,  with 
the  finding  that  the  dock  has  been  used  and 
traveled  upon  continuously  as  a  street  We 
are  therefore  compelled  to  reject  the  former 
and  to  accept  the  latter,  with  the  same  force 
and  effect  as  If  It  was  the  only  finding  upon 
the  subject  appearing  in  the  decision.  This 
leaves  the  conclusion  of  law  that  the  defend- 
ant Is  entitled  to  the  exclusive  use,  posses- 
sion, and  occupancy  of  Front  street,  and  that 
the  plaintiff  is  not  possessed  of  any  right 
title,  or  Interest  therein,  without  any  finding 
to  support  it  The  exception  to  this  conclu- 
sion of  law,  as  well  as  to  the  direction  for 
judgment  against  the  plaintiff,  raised  re- 
versible error  and  requires  us  to  reverse  the 
judgment  appealed  from  and  to  order  a  new 
trial,  with  costs  to  abide  the  event. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


(77  Ohio  St.  1) 
STATE  ex  rel.  WEBBER,  Pros.  Atty., 
WICKHAM,  Recorder. 

(Supreme  Court  of  Ohio.  Oct  22.  1907.) 

Records  —  General  Index  of  County  Re- 
corder—Recorder Not  Compelled  to  Keep 
Up  Same,  When. 

Under  the  provisions  of  section  1155.  Rev. 
St,  a  recorder  cannot  be  compelled  _  to  keep 
up  general  indexes  provided  for  by  section  1154, 
Rev.  St,  and  theretofore  authorized  and  com- 
pleted, when  the  commissioners  of  the  county 
refuse  to  pay  therefor. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Franklin  County. 

Application  by  the  state,  on  the  relation  of 
one  Webber,  prosecuting  attorney,  for  writ 
of  mandamus  against  one  Wickham,  recorder. 
Judgment  for  respondent  and  relator  brings 
error.  Affirmed. 

Webber,  McCoy,  King  &  Game,  for  plain- 
tiff in  error.  M.  E.  Thrailkill,  for  defendant 
In  error. 
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DAVIS,  J.  In  February,  1883,  the  commis- 
sioners of  Franklin  county  contracted  with 
the  recorder  to  prepare  an  index  of  deeds  and 
mortgages  according  to  a  special  plan  for  a 
stipulated  price,  "said  indexing  with  respect 
to  names  of  the  several  parties  to  each  in- 
strument to  be  done  as  now  required  by  law." 
The  only  specific  provisions  of  law  relating  to 
this  subject  were  then,  as  now,  sections  1153, 
1153a,  1154,  and  1155,  Rev.  St.  This  contract 
was  performed  by  the  recorder  then  in  office, 
and  the  indexes  thus  completed  have  been 
kept  up  by  the  successors  in  the.  recorder's 
office  until  November  1,  1905,  at  which  time 
the  commissioners  of  the  county  notified  the 
recorder  that  they  would  no  longer  pay  for 
keeping  up  these  indexes.  Upon  receiving 
this  notice  the  recorder  discontinued  the  in- 
dexes, which  had  been  completed  and  kept 
up  under  the  contract  made  in  1883,  but  con- 
tinued to  make  the  indexes  required  by  sec- 
tions 1153  and  1153a.  The  prosecuting  attor- 
ney then  instituted  this  proceeding  to  com- 
pel the  recorder  to  keep  up,  without  compen- 
sation, the  indexes  which  he  had  discontin- 
ued after  notice  from  the  commissioners  that 
they  would  no  longer  pay  for  the  work.  The 
circuit  court  found  that  the  recorder  had 
been,  and  was,  complying  with  the  require- 
ments of  sections  1153  and  1153a,  except 
in  some  details  which  the  court  ordered  to  be 
corrected;  that  the  indexes  which  are  sub- 
ject of  this  litigation  are  not  the  Indexes  re- 
quired by  section  1153a ;  and  that  the  relator 
is  not  entitled  to  a  writ  of  mandamus  com- 
manding the  recorder  to  bring  up  to  date  the 
indexes  in  controversy  and  to  keep  up  the 
same  in  the  future.  The  circuit  court  also 
refused  to  state  as  a  conclusion  of  law,  as  re- 
quested by  the  relator,  that  the  indexes 
which  the  recorder  has  refused  to  continue 
without  compensation  are  not  Indexes  author- 
ized by  section  1154,  Rev.  St. 

The  only  provision  for  "general  indexes"  is 
in  section  1154,  and  there  it  is  provided  that 
such  indexes  shall  be  made  "In  addition  to 
the  alphabetical  indexes";  that  is,  separate 
and  distinct  therefrom.  The  distinctive  char- 
acteristic of  such  general  indexes  is  that 
they  present  at  a  glance  a  sort  of  abstract  of 
the  conveyance,  in  addition  to  an  alphabetical 
reference  to  the  conveyance  Itself;  and  they 
present  also,  a  means  of  tracing  all  the  con- 
veyances and  Instruments  affecting  the  title 
to  any  particular  piece  of  real  estate.  These 
are  matters  of  great  convenience  and  value, 
especially  In  populous  communities,  where 
the  records  are  voluminous.  The  circuit 
court  has  stated  in  its  findings  of  fact  in  this 
case  that  the  general  indexes  contain  the 
names  of  both  parties  to  the  instrument  al- 
phabetically arranged  under  appropriate 
headings,  the  year  when  filed  for  record,  the 
reference  to  the  volume  and  the  page  thereof 
where  the  Instrument  Is  recorded,  and  a  sum- 
mary description  of  the  property  conveyed, 
by  reference  to  the  town  or  township,  lot, 
section  or  survey,  addition  or  subdivision,  In 


which  the  property  is  located.  The  descrip- 
tion of  the  Indexes  which  are  the  subject  of 
this  controversy,  as  found  by  the  circuit 
court,  brings  them  clearly  within  the  provi- 
sions of  sections  1154  and  1155;  and  they  are 
not  provided  for  or  required  by  any  other  sec- 
tions. These  "general  indexes"  are  to  be 
made  only  when  in  the  opinion  of  the  county 
commissioners  they  are  needed  and  they  so 
direct ;  but  the  power  to  direct  and  the  obli- 
gation to  pay  are  reciprocal,  for,  while  the 
recorder  shall  make  the  indexes  when  direct- 
ed by  the  commissioners,  the  statute  Is  just 
as  Imperative  that  he*  shall  receive  compensa- 
tion. So  that,  when  the  commissioners  noti- 
fied the  recorder  that  they  would  no  longer 
pay  for  the  service,  the  latter  was  necessarily 
relieved  from  the  duty  of  further  performing 
it. 

The  relator  insists,  however,  that,  whether 
or  not  these  "general  indexes"  are  authorized 
by  section  1154,  they  having  been  made,  the 
recorder  Is  required  by  section  1155  to  "keep 
up  the  same" ;  but  here  again  the  reciprocal 
nature  of  the  obligation,  on  one  side  to  per- 
form the  service,  and  on  the  other  side  to  pay 
for  It,  is  carefully  preserved,  and  it  follows 
that,  when  the  commissioners  notified  the  re- 
corder in  advance  that  they  would  not  pay, 
they  absolved  him  from  that  obligation  to 
perform  which  was  based  on  their  obligation 
to  pay.  The  circuit  court  found  that  the  re- 
corder has  substantially  complied  with  the 
requirements  of  sections  1153  and  1153a,  and 
we  think  that  Its  conclusions  in  that  respect 
were  also  correct. 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

SUAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


(77  Ohio  8t.  7) 

STATE  ex  rel.  HUNT,  Pros.  Atty.,  v.  FRON- 
IZER  et  al. 

(Supreme  Court  of  Ohio.  Oct  22,  1907.) 

Counties— Void  Contract — Execution — Re- 
covery of  Monet  Paid. 

Section  1277,  Rev.  St.,  which  authorizes  a  * 

Srosecuting  attorney  to  bring  action  to  recover 
ack  money  of  the  county  which  has  been  mis- 
applied, or  illegally  drawn  from  the  county  treas- 
ury, does  not  authorize  the  recovery  back  of 
money  paid  on  a  county  commissioners'  bridfje 
contract  folly  executed  but  rendered  void  by 
force  of  section  2834b,  because  of  the  lade, 
through  inadvertence,  of  a  certificate  by  tht 
county  auditor  that  the  money  is  in  the  treasury 
to  the  credit  of  the  fund,  or  has  been  levied  and 
is  in  process  of  collection,  there  being  no  claim 
of  unfairness  or  fraud  in  the  making,  or  fraud 
or  extortion  in  the  execution  of  such  contract 
for  such  work,  nor  any  claim  of  effort  to  put 
the  contractor  in  statu  quo  by  a  return  of  the 
bridge  or  otherwise-  the  same  having  been  ac- 
cepted by  the  board  of  commissioners  and  in- 
corporated as  part  of  the  public  highway. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13.  Counties,  §  198.1 

(Syllabus  by  the  Court.) 
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rror  to  Circuit  Court,  Sandusky  County. 
:tlon  by  the  state,  on  the  relation  of 
t,  prosecuting  attorney,  against  S.  M. 
lizer  and  others.  Demurrer  to  answer 
ruled,  and,  on  affirmance  of  judgment  by 
circuit  court,  relator  brings  error.  Af- 
ed. 

le  state,  on  the  relation  of  the  prose- 
lg  attorney  of  Sandusky  county,  brought 
ction  in  the  common  pleas  of  that  coun- 
;ainst  S.  M.  Fronizer,  N.  V.  Elliott,  and 
Bellefontaine  Bridge  &  Iron  Company, 
irtue  of  section  1277,  Rev.  St,  for  the 
of  $1,931,  as  money  Illegally  drawn 
the  treasury  of  said  county  by  the  de- 
ants. 

e  substance  of  the  petition  as  amended 
i  the  making  on  and  before  July  18, 

of  certain  contracts  by  the  defendant 
>any  through  its  agent,  Fronizer,  with  a 
irity  of  the  board  of  county  commls- 
ts,  for  furnishing  the  materials  and 
irmlng  the  work  therein  specified  for 
construction  of  certain  bridges  in  Ban- 
s' county,  and  the  repair  of  other  brldg- 
it  prices  therein  named,  the  same  to 
lid  on  the  1st  day  of  January,  1904,  on 
:omplet!on  of  the  same.  The  contracts 
ade  were  illegal,  contrary  to  and  in  vio- 
i  of  law,  and  unlawful,  as  the  defend- 
Fronizer  and  the  company,  as  also  the 
commissioners  then  well  knew.  Said 
1  did  not,  nor  did  any  member  there- 
efore  nor  at  the  time  of  entering  into 
contracts,  nor  at  any  other  time,  procure 
ertlficate  of  the  county  auditor  as  re- 
d  by  section  2834b,  Rev.  St;  that  the 
y  required  for  the  payment  of  the 
ition  created  by  the  contracts,  or  any 
thereof,  was  in  the  treasury  of  said 
y  to  the  credit  of  the  bridge  fund  of 
county,  or  had  been  levied  and  placed 
e  duplicate  of  said  county  and  in  pro- 
ot  collection  and  not  appropriated  for 
>ther  purpose,  as  in  said  statute  pro- 
,  nor  any  such  certificate  made  and 
by  the  county  auditor  at  the  time  said 
icts  were  entered  into,  and  no  such 
not  otherwise  appropriated  was  In  the 
iry  of  said  county  at  the  time  of  the 
ent  of  said  obligations.  The  prices 
[mounts  agreed  upon  in  said  contracts 
exorbitant  largely,  grossly,  and  fraud- 
y  in  excess  of  the  true  and  reasonable 

thereof,  to  wit  double  the  real  value 
)f  and  more,  as  the  defendants  Fronizer 
he  company  then  and  there  well  knew, 
i  great  damage  of  the  county  and  the 
yers  thereof.  The  said  contracts  were 
•d  into  secretly  between  two  of  the 

of  county  commissioners  and  Fronizer, 
lien  and  there  purposely  and  fraudu- 

kept  and  concealed  all  their  acts  and 
nents  concerning  said  contracts  from 
her  member  of  the  board,  and  said  con- 
,  nor  any  of  them,  were  never  entered 
•n  public  board  meeting  or  session  of 
oard;  nor  was  any  minute  or  record 


made  by  the  commissioners  or  the  auditor 
of  any  proceedings  in  making  said  contracts 
In  the  journal  or  proper  record  of  said  board. 
On  the  20th  day  of  December,  1903,  and  be- 
fore any  sum  was  due  and  payable  accord- 
ing to  the  terms  of  said  illegal  contracts, 
said  defendants  (Elliott  claiming  to  be  agent 
for  the  company),  well  knowing  the  con- 
tracts to  be  so  fraudulent,  illegal,  and  wrong- 
ful, wrongfully  procured  the  allowance  by 
two  of  the  commissioners,  who  then  well 
knew  that  said  contracts  were  so  fraudulent, 
illegal,  and  wrongful,  procured  from  the 
treasury  of  said  county  payment  of  the 
amount  of  said  illegal  contracts,  to  wit,  the 
sum  of  $1,931,  which  relator  demands  to  be 
paid  back  into  the  treasury  of  the  county. 

The  three  defendants  fifed  separate  an- 
swers, but  In  substance  the  same.  They  ad- 
mitted that  the  company,  through  Fronizer, 
entered  into  the  contracts  set  forth;  that 
they  were  informed  and  believed  that  In  mak- 
ing the  contracts  the  commissioners  inad- 
vertently failed  and  neglected  to  procure  the 
certificates  of  the  auditor  of  the  county,  as 
set  out  in  the  petition,  and  that  said  audi- 
tor inadvertently  failed  and  neglected  to 
make  and  file  such  certificates  before  said 
contracts  were  entered  into.  They  admit  the 
allegations  of  the  petition  as  to  the  omission 
of  such  certificates.  They  admit  the  volun- 
tary payment  to  the  company's  agents,  and 
aver  that  each  and  every  of  said  contracts 
has  been  and  was,  before  bringing  of  this 
action,  fully  performed  and  executed,  and 
the  defendants  deny  each  and  every  allega- 
tion of  the  petition  not  hereinbefore  specif- 
ically admitted  to  be  true,  and  especially 
deny  all  allegations  of  fraud,  conspiracy,  ex- 
cessive prices,  and  fraudulent  conduct  on 
part  of  any  of  defendants,  and  of  damages. 
As  on  affirmative  defense,  It  was  pleaded  that 
before  any  of  the  company's  claims  for 
said  bridges,  repairs,  etc.,  had  been  adjudi- 
cated or  payments  made  thereon,  each  and 
all  the  bridges,  materials,  and 'repairs  men- 
tioned In  several  causes  of  action  In  the 
petition  had  been  in  good  faith  duty  furnish- 
ed to  said  Sandusky  county  and  erected  and 
placed  in  all  respects  as  required  by  the 
several  contracts  therefor,  which  have  been 
fully  executed  and  performed;  that  said 
bridges,  materials,  and  repairs,  on  being  so 
erected,  furnished,  and  placed,  were  received, 
accepted,  and  appropriated  to  its  own  use 
by  said  county,  and  by  the  board  of  county 
commissioners  thereof,  who  had  then  full 
jurisdiction  and  power  and  authority  over 
the  matter  of  the  purchase  and  erection  of 
said  bridges,  materials,  and  repairs  for  said 
county,  and  who  then  had  full  knowledge  of 
all  the  facts  concerning  the  making  of  the 
contracts  therefor.  Ever  since  said  bridges, 
etc.,  were  so  received,  accepted,  and  ap- 
propriated, they  have  been  retained  in  the 
possession  of  said  board  and  its  successors, 
and  of  said  county,  and  have  been  constantly 
used  and  enjoyed  by  them  and  by  the  In- 


Digitized  by 


520 


82  NORTHEASTERN  REPORTER, 


(Ohio 


habitants  and  taxpayers  of  said  county  as 
necessary  and  essential  parts  of  the  public 
structures  and  highways  of  said  county,  and 
no  part  of  said  bridges,  materials,  or  repairs, 
or  of  the  value  thereof,  has  ever  been  offer- 
ed or  tendered  back  to  the  defendants  or  any 
of  them  by  said  county  or  any  of  its  of- 
fleers  or  authorities. 

To  this  defense  the  relator  interposed  a 
general  demurrer.  On  hearing,  this  demur- 
rer was  overruled,  and,  the  relator  not  de- 
siring to  plead  further,  judgment  was  en- 
tered dismissing  the  petition  and  for  costs. 
This  judgment  being  affirmed  by  the  circuit 
court,  relator  brings  this  proceeding  in  er- 
ror* 

M.  W.  Hunt,  Pros.  Atty.,  and  Basil  Meek, 
for  plaintiff  In  error.  Hunt  &  Gam,  Lester 
Wilson,  Kline,  Tolles  &  Goff,  and  S.  H. 
West,  for  defendants  In  error. 

SPEAR,  J.  (after  stating  the  facts  as 
above).  A  somewhat  extended  epitome  of  the 
pleadings  has  been  given  in  order  that  the 
general  character  of  the  controversy  may  be 
the  more  easily  comprehended.  But  the  real 
question  presented  to  this  court  is  in  a  very 
narrow  compass.  Whatever  the  actual  facts 
may  be,  the  demurrers  of  the  relator  to  the 
answers  admit,  for  the  purposes  of  the  in- 
quiry, the  truth  of  the  allegations  therein 
well  pleaded,  and,  If  those  allegations  con- 
stitute a  defense  to  the  relator's  claim  to 
recover  back  the  money  paid  on  the  contracts 
for  the  bridges,  etc.,  then  there  is  no  error  in 
the  judgment  below.  It  is  to  be  borne  in 
mind  that  this  is  not  an  action  in  Injunction 
to  prevent  the  paying  out  of  money  from  the 
treasury,  nor  to  recover  damages  by  reason 
of  faulty  work  or  excessive  charges,  but  Is 
simply  an  action  to  recover  back  the  money 
paid  under  the  contracts  for  the  bridges,  re- 
pairs, etc.;  and,  further,  that  the  contracts, 
though  void,  are  not,  under  the  facts  admitted 
by  the  pleadings  in  this  case,  tainted. 

The  inquiry  Involves  consideration  of  sec- 
tion 2834b,  Rev.  St,  the  pertinent  provisions 
of  which  are:  "The  commissioners  of  any 
county  *  *  *  shall  enter  Into  no  contract, 
agreement  or  obligation  involving  the  ex- 
penditure of  money,  nor  shall  any  resolution 
or  order  for  the  appropriation  or  expenditure 
of  money,  be  passed  by  any  board  of  county 
commissioners  *  *  *  unless  the  auditor 
•  *  *  shall  first  certify  that  the  money 
required  for  the  payment  of  such  obligation 
or  appropriation  is  in  the  treasury  to  the 
credit  of  the  fund  from  which  it  is  to  be 
drawn,  or  has  been  levied  and  placed  on  the 
duplicate  and  in  process  of  collection  and 
not  appropriated  for  any  other  purpose;  which 
certificate  shall  be  filed  and  immediately  re- 
corded, •  *  *  and  all  contracts,  agree- 
ments or  obligations,  and  all  orders  or  reso- 
lutions, entered  Into  or  passed  contrary  to 
the  provisions  of  this  section  shall  be  void." 
Also  of  section  1277,  affording  a  right  of  ac- 


tion to  the  prosecuting  attorney,  which  Is  In 
these  terms,  to  wit :  "Sec  1277.  (Duty  as  to 
restraining  order.)  The  prosecuting  attorneys 
of  the  several  counties  of  the  state,  upon  be- 
ing satisfied  that  the  funds  of  the  county,  or 
any  public  moneys  in  the  hands  of  the  county 
treasurer  or  belonging  to  the  county,  are 
about  to  be,  or  have  been  misapplied,  or  that 
any  such  public  moneys  have  been  illegally 
drawn  out  of,  or  withheld  from  the  county 
treasury,  or  that  a  contract  In  contravention 
of  the  laws  of  this  state  has  been,  or  is  about 
to  be  entered  into,  or  has  been  or  is  being  ex- 
ecuted, or  that  a  contract  was  procured  by 
fraud  or  corruption,  or  that  any  property, 
real  or  personal,  belonging  to  the  county  is 
being  illegally  used  or  occupied,  or  Is  being 
used  or  occupied  in  violation  of  the  terms  of 
any  contract,  or  that  the  terms  of  any  con- 
tract or  agreement  made  by  or  on  behalf  of 
the  county  are  being  violated,  or  that  any 
money  is  due  the  county,  may  apply,  by 
civil  action  in  the  name  of  the  state,  to  a 
court  of  competent  jurisdiction,  to  restrain 
such  contemplated  misapplication  of  funds, 
or  the  completion  of  any  such  illegal  contract 
not  fully  completed,  or  to  recover  back,  for 
the  use  of  the  county,  all  such  public  mon- 
eys so  misapplied  or  so  illegally  drawn  out 
or  withheld  from  the  county  treasury,  or  to 
recover,  for  the  benefit  of  the  county  any 
damages  resulting  from  the  execution  of  any 
such  illegal  contract,  or  to  recover,  for  the 
benefit  of  the  county,  any  such  real  or  per- 
sonal property  so  used  or  occupied  or  to  re- 
cover, for  the  benefit  of  the  county,  any  dam- 
ages resulting  from  the  non-performance  of 
the  terms  of  any  contract,  or  to  otherwise 
enforce  the  same,  or  to  recover  any  such  mon- 
ey due  the  county." 

And,  putting  the  question  presented  In 
terse  form.  It  is  whether  or  not  section  1277, 
as  above  given,  authorizes  the  recovery  back 
of  money  paid  on  a  county  commissioners* 
bridge  contract  fully  executed,  but  rendered 
void  by  force  of  section  2834b,  because  of 
the  lack,  through  inadvertence,  of  the  coun- 
ty auditor's  certificate  as  therein  required, 
there  being  no  claim  of  unfairness  or  fraud 
in  the  making,  or  fraud  or  extortion  in  the 
execution,  of  such  contract  for  such  work, 
nor  any  claim  of  effort  to  put  the  contractor 
in  statu  quo  by  a  return  of  the  bridge  or 
otherwise;  the  same  having  been  accepted 
by  the  board  of  commissioners  and  incorpo- 
rated as  part  of  the  public  highway.  This 
court  is  of  opinion  that  such  recovery  is 
jot  authorized.  The  principle  applicable  to 
the  situation  is  the  equitable  one  that  where 
one  has  acquired  possession  of  the  property 
of  another  through  an  unauthorized  and  void 
contract,  and  has  paid  for  the  same,  there 
can  be  no  recovery  back  of  the  money  paid 
without  putting,  or  showing  readiness  to  put, 
the  other  party  in  statu  quo,  and  that  rule 
controls  this  case  unless  such  recovery  is 
plainly  authorized  by  the  statute.  The  rule 
rests  upon  that  principle  of  common  honesty 
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that  Imposes  an  obligation  to  do  Justice  upon 
all  persons,  natural  as  well  as  artificial,  and 
Is  recognized  in  many  cases.  Chapman  v. 
County  of  Douglas,  107  U.  S.  848,  2  Sup.  Ct 
62,  27  L.  Ed.  878;  Lee  v.  Board  of  Commis- 
sioners, 114  Fed.  744,  52  0.  C.  A.  376;  Bridge 
Co.  v.  Utica  (C.  O.)  17  Fed.  816.  It  is.  on 
equally  well-established  rate  that  the  Gen- 
eral Assembly  will  not  be  presumed  to  have 
Intended  to  abrogate  a  settled  rule  of  the 
common  law  unless  the  language  used  In 
a  statute  clearly  imports  such  intention. 
Holum,  Adm'r,  v.  C,  M.  ft  St  P.  Ry.  Go„ 
80  Fi».  290,  50  N.  W.  99;  Reynolds  v.  Hind- 
man,  82  Iowa,  146;  Renfroe  v.  Colquitt,  74 
Ga.  618;  Felix  r.  Griffiths,  56  Ohio  St.  39, 
45  N.  EL  1092. 

We  look  in  vain  for  any  such  intention 
clearly  expressed  in  section  1277.  What- 
ever right  of  action  Is  given  by  that  section 
is  devolved  upon  the  prosecuting  attorney, 
and  the  suit  below  was  grounded  upon  that 
section,  and  that  alone.   By  it  that  officer  is 
authorized,  whenever  in  his  judgment  money 
of  the  county  has  been  illegally  drawn  from 
the  treasury,  or  misapplied,  to  apply  by  civil 
action  in  the  name  of  the  state  to  a  court  of 
competent  jurisdiction  to  recover  back  the 
money  so  illegally  drawn  or  misapplied. 
Here  the  power  or  right  expressed  ends.  It 
does  not  appear  that  it  was  the  Intention  to 
deprive  a  party  who  has  dealt  with  the  coun- 
ty honestly,  and  in  good  faith,  of  any  legiti- 
mate defense  or  to  Impose  upon  the  court 
any  duty  to  ignore  the  well-established  rules 
of  jurisprudence,  and  adjudge  in  favor  of  the 
plaintiff  upon  his  application  whether  such 
demand  violates  fundamental  principles  of 
law  or  not   In  the  absence  of  legislative  in- 
tent clearly  expressed,  we  must  conclude  that 
none  was  Intended.   As  stated  in  Felix  v. 
Griffiths,  supra:   "Where  it  is  attempted  to 
abrogate  or  modify  a  well-established  rule 
of   common  law  by  statute,   *   *   *  the 
scope  should  not  be  extended  beyond  the 
plain  import  of  the  words  used,  where  rea- 
sonable effect  can  be  given  to  the  amendment 
■without  such  extension."   Here  reasonable 
effect  can  be  given  the  section  without  ex- 
tension because  the  right  to  sue  for  damages 
Is  clearly  expressed. 

The  exact  question  arising  upon  this  rec- 
ord has  not  before  been  presented  to  this 
court,  although  the  statute  itself  was  under 
review  in  Vindicator  Printing  Company  v. 
State,  68  Ohio  St  362,  67  N.  E.  733.  That 
case  is  authority  for  the  proposition  that 
there  may  be  a  recovery  back  by  the  prose- 
cuting attorney  where  the  money  has  been 
paid  for  the  publishing  of  certain  notices 
the  publication  of  which  was  not  authorized 
by  law.  The  publications  were  not  only 
without  authority  of  law,  but  they  were  of 
no  value  to  either  the  county  or  the  public. 
Therefore  no  property  of  the  company  had 
been  obtained  by  the  county.  Clearly  the 
case  ts  not  analogous  to  the  case  at  bar. 
Buchanan  Bridge  Company  v.  Campbell,  60 


Ohio  St  406,  54  N.  E.  872,  Is  cited.  That 
case  simply  holds  that  a  contract  for  a  bridge 
made  in  violation  or  disregard  of  the  statutes 
on  the  subject  is  void,  and  no  recovery  can 
be  had  against  the  county  for  Its  value. 
Courts  will  leave  parties  where  they  have 
placed  themselves  and  refuse  relief.  It  is 
difficult  to  see  that  this  case  aids  the  plain- 
tiff's contention. 

The  county  should  not  be  permitted  to  re- 
tain both  the  consideration  and  the  bridges. 
And,  as  in  the  case  above  cited  the  court 
left  the  bridge  company  where  it  found  it 
so  in  this  case  the  court  leaves  the  county 
of  Sandusky  where  it  finds  It 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

SHATJOK,  O.  J„  and  PRICE,  CREW, 
SUMMERS,  and  DAVIS,  JJ.,  concur. 

(230  111.  85.) 

MILLER  v.  PEOPLE. 

♦Supreme  Court  of  Illinois.   Oct  4,  1907. 
Rehearing  Denied  Dec.  8,  1907.) 

L  Courts— Municipal  Courts  —  Creation  — 
Constitutional  Provisions. 

Const,  art.  4,  i  34,  authorizing  the  General 
Assembly  to  pass  a  charter  of  local  municipal 
government  for  the  city  of  Chicago,  and  in  case 
it  created  municipal  courts  in  the  city  to  abolish 
the  offices  of  justices  of  the  peace,  police  magis- 
trates, and  constables  within  the  city,  and  ts 
limit  the  jurisdiction  of  justices  in  the  territory 
of  Cook  county  outside  the  city,  did  not  in  terms 
authorize  the  General  Assembly  to  create  mu- 
nicipal courts  in  Chicago. 

2.  Words  AND  Phrases—  "Municipal." 

The  word  "municipal"  is  defined  as  meaning 
or  pertaining  to  a  city  or  corporation  having  the 
right  to  administer  local  government. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5,  pp.  4618-4632;  vol.  8,  p. 
7728.1 

3.  Courts— Municipal  Courts— Jurisdiction 
—Constitutional  Provisions. 

Const  art.  4.  §  34,  authorizing  the  General 
Assembly  to  provide  a  scheme  or  charter  of  local 
municipal  government  for  Chicago,  and  provid- 
ing that  if  the  General  Assembly  should  create 
"municipal  courts"  in  the  city  it  might  abolish 
the  offices  of  justices  of  the  peace,  etc.,  did  not 
authorize  the  Legislature  to  confer  on  a  munici- 
pal court  so  created  jurisdiction  of  cases  arising 
outside  the  limits  of  the  city ;  so  that  Act  July 
1,  1905  (Acts  1005,  pp.  158.  169,  §8  2,  24).  in  so 
far  as  it  attempted  to  confer  on  such  munici- 
pal court  jurisdiction  of  criminal  cases  arising 
outside  the  city  limits,  but  within  Cook  county, 
which  were  transferred  to  such  municipal  court 
for  trial  by  the  criminal  court  of  such  county, 
was  invalid. 

4.  Criminal  Law— Changs  of  Venue— Ap- 
plication. 

Under  the  act  authorizing  a  change  of  venas 
in  criminal  cases,  such  change  can  be  granted 
only  on  the  application  of  the  defendant. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  237.] 

5.  Same— Transfer  op  Cause. 

A  transfer  of  a  criminal  cause  from  the 
criminal  court  of  Cook  county  to  the  municipal 
court  of  Chicago,  as  authorized  by  Municipa* 
Court  Act  July  1,  1905  (Acts  1905,  p.  158),  to 
not  a  change  of  venue. 
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Error  to  Municipal  Court  of  Chicago;  Fred 
L.  Fake,  Judge. 

William  A.  Miller  was  convicted  of  larceny, 
and  he  brings  error.  Reversed. 

Charles  E.  Erbstein  and  Charles  P.  R.  Ma- 
caulay,  for  plaintiff  in  error.  W.  H.  Stead, 
Atty.  Gen.,  and  John  J.  Healy,  State's  Atty. 
(William  A.  Rittenhouse  and  Hiram  T.  Gil- 
bert, of  counsel),  for  the  People. 

CARTWRIGHT,  J.  An  indictment  waa  re- 
turned into  the  criminal  court  of  Cook  coun- 
ty, the  first  count  of  which  charged  that 
plaintiff  In  error,  on  September  1, 1905,  In  said 
Cook  county,  committed  larceny  of  a  rug  of 
the  value  of  $235,  the  property  of  John  M. 
Symth  Company,  a  corporation.  The  second 
count  charged  plaintiff  in  error  with  buying, 
receiving,  and  aiding  in  concealing  the  said 
rug  in  eald  Cook  county  knowing  the  same 
to  have  been  feloniously  stolen.  To  these 
counts  an  habitual  criminal  count  was  added. 
On  motion  of  the  state's  attorney  of  Cook 
county,  the  criminal  court  ordered  the  cause 
transferred  for  trial  and  disposition  from  the 
criminal  court  to  the  municipal  court  of  the 
city  of  Chicago,  and  the  files  of  the  cause 
were  transmitted  to  the  clerk  of  said  munici- 
pal court.  Plaintiff  In  error  was  arraigned 
in  the  municipal  court  and  his  plea  waa  not 
guilty.  The  state's  attorney  waived  trial  on 
the  habitual  criminal  count,  and  a  trial  on 
the  remaining  counts  resulted  in  a  verdict 
of  guilty.  Motions  for  a  new  trial  and  In 
arrest  of  judgment  were  made  and  overruled, 
and  the  court  sentenced  plaintiff  in  error  to 
the  penitentiary.  He  sued  out  a  writ  of  er- 
ror from  this  court  to  the  municipal  court, 
and  the  record  has  been  brought  here  for  re- 
view. 

The  jurisdiction  of  the  municipal  court  to 
try  the  cause  and  sentence  plaintiff  in  error 
to  the  penitentiary  is  disputed  upon  the 
ground  that  the  jurisdiction  of  that  court  is 
confined  to  the  city  limits  of  the  city  of  Chi- 
cago, and,  although  the  assignment  of  errors 
includes  jurisdictional  questions  and  matters 
relating  to  the  record  and  proceedings  of  the 
court  In  the  cause,  the  question  of  the  ter- 
ritorial jurisdiction  of  the  court  is  the  only 
one  that  will  be  considered  If  the  jurisdic- 
tion of  the  municipal  court  la  confined  to  the 
city  of  Chicago,  and  does  not  extend  to  the 
whole  county  of  Cook,  it  was  without  juris- 
diction to  try  plaintiff  In  error  upon  an  in- 
dictment charging  an  offense  committed  at 
and  within  said  county  and  which  did  not 
allege  an  offense  committed  within  the  juris- 
diction of  the  court,  and  the  other  questions 
are  thereby  rendered  immaterial. 

Section  34  of  article  4  of  the  Constitution, 
which  was  added  by  an  amendment  adopted 
in  1904,  does  not.  In  terms,  provide  that  the 
General  Assembly  may  create  municipal 
courts  in  the  city  of  Chicago,  but  it  does  con- 
fer upon  the  General  Assembly  power  to  pass 
any  law  providing  a  scheme  or  charter  of  lo- 


gi- 
cal municipal  government  for  the  territory 
embraced  within  the  limits  of  said  city,  and 
provides,  in  case  the  General  Assembly  shall 
create  municipal  courts  In  the  city  of  Chicago, 
it  may  abolish  the  ofllces  of  the  justices  of 
the  peace,  police  magistrates,  and  constables 
In  and  for  the  territory  within  said  city  and 
may  limit  the  Jurisdiction  of  justices  of  the 
peace  in  the  territory  of  said  county  of  Cook 
outside  of  said  city  to  that  territory,  and 
In  such  case  the  jurisdiction  and  practice  of 
said  municipal  courts  shall  be  such  as  the 
General  Assembly  shall  prescribe.  The  au- 
thority given  is  to  provide  a  scheme  or  char- 
ter of  local  municipal  government  for  the  ter- 
ritory within  the  limits  of  the  city,  and  It  is 
only  for  the  reason  that  municipal  courts  con- 
stitute a  proper  part  of  the  local  municipal 
government  that  they  are  authorized  by  the 
amendment.  By  virtue  of  that  amendment  of 
the  Constitution,  the  General  Assembly  pass- 
ed an  act  entitled  "An  act  In  relation  to  a 
municipal  court  in  the  city  of  Chicago,"  in 
force  July  1, 1905  (Act  1905,  p.  158),  by  which 
a  court  was  established  in  and  for  the  city 
of  Chicago  styled  the  "municipal  court  of 
Chicago,"  and  the  ofllces  of  justices  of  the 
peace,  police  magistrates,  and  constables  In 
and  for  the  territory  within  the  city  of  Chica- 
go were  abolished,  and  the  jurisdiction  of  jus- 
tices of  the  peace  in  the  territory  of  the  coun- 
ty of  Cook  outside  of  the  city  of  Chicago  waa 
limited  to  the  territory  of  said  county  out- 
side of  said  city.  The  question  of  the  valid- 
ity of  that  act  was  considered  in  the  case  of 
City  of  Chicago  v.  Reeves,  220  111.  274,  77  N. 
E.  237.  The  conclusions  reached  were:  That 
the  creation  of  a  municipal  court  in  and  for 
the  city  of  Chicago  was  germane  to  the  es- 
tablishment of  local  municipal  government  In 
said  city;  that  the  establishment  of  such  a 
court  was  a  proper  and  legitimate  part  of  a 
general  scheme  of  local  municipal  government 
for  the  territory  embraced  within  the  limits 
of  the  city;  that  the  municipal  court  was  de- 
signed to  occupy  the  field  In  jurisprudence 
previously  occupied  by  justices  of  the  peace 
and  police  magistrates  in  the  city ;  and  that 
it  was  germane  to  the  object  of  the  amend- 
ment to  abolish  the  offices  of  justices  of  the 
peace,  police  magistrates,  and  constables  in 
the  city,  and  to  limit  the  jurisdiction  of  Jus- 
tices of  the  peace  in  Cook  county- to  territory 
outside  of  the  city.  The  controlling  question 
in  that  case  was  whether  the  amendment  of 
1904  was  a  valid  amendment,  and  It  was  held 
to  be  a  valid  constitutional  amendment,  and 
the  municipal  court  act,  passed  In  pursuance 
of  It,  to  be  in  its  main  features  a  valid  en- 
actment. A  number  of  the  provisions  of  the 
act  were  called  in  question  in  the  briefs,  but 
little,  If  anything,  was  said  with  reference 
to  them  in  the  argument,  and  it  was  deemed 
better  to  determine  such  questions  as  they 
might  arise  and  decide  them  upon  fuller  ar- 
gument than  was  presented  In  the  arguments 
in  that  case. 
In  this  case  the  validity  of  sections  2  and 


82  NORTHEASTERN  REPORTER, 


Digitized  by  Google 


MILLER  v.  PEOPLE. 


Df  the  municipal  court  act  Is  challenged 
far  as  they  are  claimed  to  authorize  the 
licipal  court  to  try  cases  transferred  to 
rom  the  criminal  court  of  Cook  county 
ing  beyond  the  territorial  limits  of  the 
,  and  to  exercise  all  the  powers  with 
>ect  to  any  case  so  transferred  which  the 
ainal  court  of  Cook  county  might  have 
rclsed  had  the  case  not  been  transferred, 
tion  2  provides  that  said  municipal  court 
II  have  Jurisdiction  within  the  city  of 
sago  In  five  classes  of  cases  enumerated 
•ein.  The  second  class  Includes  criminal 
ss  which  may  be  transferred  to  the  mu- 
pal  court,  by  change  of  venue  or  other- 
5,  by  the  criminal  court  of  Cook  county 
trial  and  disposition;  but  the  jurisdiction 
rerred  by  that  section  is  Jurisdiction  on- 
rithln  the  city  of  Chicago,  which  means 
iln  the  territorial  limits  of  said  city,  and 
language  Is  not  broad  enough  to  give  the 
•t  Jurisdiction  of  a  case  transferred  by 
criminal  court  of  Cook  county  which  did 
arise  within  the  city.  What  jurisdiction 
municipal  court  might  have  in  the  case 
i  change  of  venue  under  the  statute  au- 
izlng  such  change  on  the  application  of 
defendant  is  not  Involved  in  this  case, 
ion  24  provides  that  the  criminal  court 
3ook  county  may,  in  its  discretion,  upon 
request  of  the  state's  attorney  or  of  any 
ndant,  transfer  to  the  municipal  court 
trial  and  disposition  any  case  pending  in 
criminal  court,  and  that  said  munic- 
court,  when  any  case  shall  have  been 
sferred  to  It,  shall  exercise  all  the  pow- 
with  respect  to  the  trial  and  disposition 
aid  case  which  the  said  criminal  court  of 
£  county  might  have  exercised  had  said 
not  been  so  transferred.  Taking  the  two 
ions  together,  there  is  at  least  doubt 
ther  the  General  Assembly  intended  to 
nd  the  jurisdiction  of  the  municipal  court 
»nd  the  limits  of  the  city  by  virtue  of 
i  provisions.  Waiving  that  question, 
ever,  and  assuming,  as  counsel  on  both 
5  do,  that  the  Intention  of  the  General 
•mbly  was  to  give  the  municipal  court 
'diction  throughout  Cook  county  In  cases 
sferred  to  it,  the  question  to  be  determin- 
8  whether  the  General  Assembly  had 
er  to  confer  such  jurisdiction, 
le  General  Assembly  in  proposing,  and 
people  In  adopting,  the  amendment  of 
,  are  presumed  to  have  used  the  words 
nicipal  courts"  in  their  natural  and  ordi- 
•  meaning.  Hills  v.  City  of  Chicago,  60 
S6;  City  of  Beardstown  v.  City  of  Vir- 
i,  76  111.  34;  8  Cyc.  729;  Cooley's  Const. 
.  58.  The  word  "municipal"  is  defined 
.11  authorities  as  meaning  of  or  pertain- 
to  a  city  or  corporation  having  the  right 
dminlster  local  government.  The  mu- 
ml  court  of  the  city  of  Chicago  is  there- 
one  which  pertains  to  the  corporate  or 
government  of  the  city  and  the  adminis- 
on  of  the  law  within  the  city.   We  held, 


in  City  of  Chicago  v.  Reeves,  supra,  that 
municipal  courts  are  a  proper  part  of  the 
local  government,  and  such  courts  are  gen- 
erally given  exclusive  jurisdiction  for  vio- 
lations of  municipal  ordinances.  Whether 
the  municipal  court  of  Chicago  can  be  given 
exclusive  jurisdiction  in  any  case  Is  not  here 
Involved.  It  Is  a  proper  part  of  the  city 
government  for  the  enforcement  of  city  ordi- 
nances, and  as  a  part  of  such  city  govern- 
ment It  may  be  given  jurisdiction  for  the 
purpose  of  enforcing  all  laws  within  the  city. 
Municipal  courts  may  be  invested  with  Jur- 
isdiction of  prosecutions  for  crimes  and  mis- 
demeanors occurring  within  the  municipality, 
and  may  also  be  given  civil  jurisdiction. 
They  are  limited,  territorially,  to  the  mu- 
nicipality in  and  for  which  they  are  created, 
and  their  Jurisdiction  Is  usually  limited  In 
amount  or  to  petty  offenses.  Black's  Law 
Diet.;  21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
1.  Under  the  rule  that  the  words  "municipal 
courts"  were  used  in  the  amendment  in 
their  ordinary  and  natural  meaning,  the  mu- 
nicipal court  of  Chicago  is  to  be  regarded  as 
a  local  court  of  the  city,  established  for  the 
purpose  of  administering  the  law  within  the 
city,  and  not  as  a  part  of  the  Judicial  de- 
partment of  the  government  of  the  state  at 
large.  It  was  because  we  were  convinced  of 
the  correctness  of  that  view  that  we  were 
enabled  to  hold  the  amendment  to  be  single 
in  character,  relating  to  but  one  subject,  and 
to  sustain  the  amendment  and  the  main  feat- 
ures of  the  municipal  court  act  This  leads 
to  the  conclusion  that  the  authority  conferred 
upon  the  General  Assembly  by  the  amend- 
ment was  to  establish  municipal  courts  with 
civil  and  criminal  jurisdiction  confined  to 
the  limits  of  the  municipality. 

There  is  another  rule  of  construction, 
which,  in  itself,  would  necessitate  a  decision 
that  the  municipal  court  has  no  jurisdiction 
beyond  the  limits  of  the  city  of  Chicago. 
The  rule  Is  that,  where  a  constitutional  pro- 
vision has  received  a  settled  judicial  con- 
struction and  is  afterward  incorporated  In- 
to a  new  or  revised  Const!  tution,%  it  will  be 
presumed  to  have  been  retained  with  a 
knowledge  of  that  construction,  and  the 
courts  will  feel  bound  to  adhere  to  it.  8 
Cyc.  739.  There  Is  no  substantial  or  ma- 
terial difference  between  the  terms  "city 
court"  and  "municipal  court,"  both  of  which 
are  courts  of  the  municipality  In  which  they 
are  established,  and  the  Constitution  of  1848, 
as  well  as  the  present  Constitution,  provided 
for  the  establishment  of  such  courts.  It  was 
repeatedly  held  before  the  adoption  of  this 
amendment,  in  cases  arising  under  each  of 
those  Constitutions,  that  the  General  As- 
sembly had  no  power  to  extend  the  jurisdic- 
tion of  courts  of  that  character  beyond  the 
territorial  limits  of  the  municipality.  The 
Constitution  of  1848  vested  the  judicial  pow- 
er of  the  state  in  one  Supreme  Court,  in 
circuit  courts,  in  county  courts,  and  in  jus- 
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tlces  of  the  peace,  provided  that  Inferior 
local  courts  of  civil  and  criminal  Jurisdic- 
tion might  be  established  by  the  General  As- 
sembly in  the  cities  of  the  state.  Under  that 
Constitution,  an  act  was  passed  In  1857  es- 
tablishing the  recorder's  court  of  the  cities 
of  La  Salle  and  Peru.  The  question  of  the 
constitutionality  of  the  act  was  before  this 
court  In  the  case  of  People  v.  Evans,  18  111. 
361.  The  court,  speaking  by  Mr.  Justice  Ca- 
ton,  held  that  the  Constitution  limited  the 
territorial  jurisdiction  of  courts  established 
In  the  cities  of  the  state  to  cities  within 
which  they  were  established;  that  they  were 
Intended  to  be  for  the  benefit  of  the  cities 
and  designed  to  be  local  courts;  and  that,  if 
It  were  competent  for  the  General  Assembly 
to  extend  the  jurisdiction  of  such  a  court 
to  two  towns,  It  would  be  equally  competent 
to  extend  it  to  the  whole  county  or  even  to 
the  whole  state.  It  was  decided  that  the 
General  Assembly  transcended  its  constitu- 
tional power  In  the  establishment  of  the 
court  In  Covill  v.  Phy,  28  111.  432,  Mr. 
Justice  Walker  delivered  the  opinion  of  the 
court,  and  it  was  held  that  the  common 
pleas  court  of  the  city  of  Aurora  had  no  juris- 
diction of  an  action  which  accrued  outside 
of  the  city  limits;  that  the  court  had  no  juris- 
diction to  send  original  process  beyond  the 
limits  of  the  city;  and  that  the  General  As- 
sembly did  not  have  constitutional  power 
to  extend  the  jurisdiction  of  the  court  be- 
yond such  limits.  In  Holmes  v.  Fihlenburg, 
54  111.  203,  In  which  Mr.  Chief  Justice  Law- 
rence delivered  the  opinion,  it  was  held  that 
the  court  of  common  pleas  of  the  city  of 
Sparta  could  not  acquire  jurisdiction  of  the 
person  of  a  defendant  by  the  service  of 
summons  beyond  the  city  limits.  Mr.  Jus- 
tice Sheldon,  speaking  for  the  court  in  Gard- 
ner v.  Wltbord,  59  111.  145,  said  that  the  ter- 
ritorial jurisdiction  of  the  same  court  of 
common  pleas  of  the  city  of  Sparta  was 
limited  by  the  Constitution  to  said  city.  In 
the  case  of  Dixon  v.  Dixon,  61  111.  824,  In  a 
per  curiam  opinion,  it  was  held  that  the 
court  of  common  pleas  of  the  city  of  Am- 
boy  had  no  power  to  send  its  original  pro- 
cess beyond  the  limits  of  the  city.  In  Joslyn 
v.  Dlckcrson,  71  111.  25,  Mr.  Justice  Scbol- 
fleld  delivered  the  opinion  of  the  court,  again 
holding  that  the  court  of  common  pleas  of 
the  city  of  Elgin  had  no  jurisdiction  beyond 
the  limits  of  said  city.  In  Reid  v.  Morton, 
119  III.  lia  6  N.  E.  414,  the  opinion  was  de- 
livered by  Mr.  Justice  Sheldon,  and  the 
court  adhered  to  previous  decisions  as  to 
the  territorial  limits  of  the  city  court  of 
Alton;  but  it  was  held  that  the  court  had 
power  to  order  the  sale  of  a  ward's  land  be- 
yond the  city  limits  by  his  guardian.  The 
ground  of  the  decision  was  that  the  term 
"jurisdiction"  related  only  to  the  exercise 
of  powers  judicial  in  their  nature,  and  that 
to  order  a  sale  of  land  by  a  guardian  did  not 
fall  within  the  province  of  judicial  action, 
but  was  analogous  to  the  powers  exercised 


by  the  British  Parliament  on  similar  sub- 
jects. The  question  whether  a  sale  should 
be  ordered  was  regarded  as  one  which  a 
court  might  be  authorized  to  consider  and 
pass  upon,  and  that,  the  ward  residing  in 
the  city  of  Alton,  the  power  might  be  given 
to  the  court  to  order  a  sale  by  the  guard- 
ian. It  was  said  that  making  the  city  court 
a  court  of  record  did  not  make  it  a  superior 
and  not  an  inferior  court,  within  the  meaning 
of  the  Constitution. 

These  decisions  established  and  settled  the 
construction  to  be  given  to  a  provision  of  the 
Constitution  authorizing  the  General  Assem- 
bly to  create  courts  In  and  for  the  municipali- 
ties. It  is  argued,  however,  that  some  other 
decisions  tend  to  establish  the  doctrine  that 
the  jurisdiction  of  a  municipal  court  may  be 
extended  beyond  the  city  limits.  In  the  case 
of  People  v.  Barr,  22  111.  241,  it  was  held  that 
when  jurisdiction  of  a  cause  had  once  at- 
tached, and  had  been  lawfully  exercised  by 
the  court  of  common  pleas  of  the  city  of 
Aurora,  the  court  might  issue  process  beyond 
the  limits  of  the  city  to  aid  In  enforcing  the 
judgment;  and  In  Miller  v.  People,  183  111. 
423,  56  N.  E.  60,  It  was  decided  that  the  act 
for  selecting  grand  jurors  from  the  county 
applied  to  the  city  courts  organized  under 
the  act  of  1874,  which  was  passed,  under  the 
present  Constitution.  The  provision  of  the 
Constitution  now  In  force  is  that  the  Judi- 
cial powers  Bhall  be  vested  In  one  Supreme 
Court,  circuit  courts,  county  courts,  Justices 
of  the  peace,  police  magistrates,  and  such 
courts  as  may  be  created  by  law  In  and  for 
cities  and  Incorporated  towns.  Neither  of 
these  cases  supports  the  claim  that  a  city 
has  Jurisdiction  beyond  such  limits.  A  city 
court,  having  acquired  jurisdiction,  may 
send  its  process  In  aid  of  that  jurisdiction  be- 
yond the  city  limits,  and  may  send  its  final 
process  outside  of  the  city  to  enforce  collec- 
tion of  Its  Judgment  The  doctrine  that  the 
jurisdiction  of  a  city  court  for  service  of 
original  process  is  confined  to  the  city  limits 
wherein  the  court  is  located,  and  that  the 
General  Assembly  has  no  power  to  pass  a 
law  extending  such  jurisdiction  beyond  the 
city,  was  reaffirmed  in  the  case  of  Ladies  of 
Maccabees  v.  Harrington,  227  111.  511,  81  N. 
E.  533,  which  arose  under  the  present  Consti- 
tution. In  these  cases  the  courts  were  called 
courts  of  common  pleas,  city  courts,  or  a  re- 
corder's court;  but  they  were  all  municipal 
courts  under  various  names,  and  were  the 
same  kind  of  courts  as  the  municipal  court 
of  Chicago.  It  must  be  held  that  the  Gener- 
al Assembly  in  proposing,  and  the  people  in 
adopting,  the  amendment  had  in  view  the 
construction  uniformly  given  by  this  court 
as  to  territorial  limits  of  the  city  or  munici- 
pal courts. 

It  Is  argued  that  the  transfer  of  a  cause 
under  the  municipal  court  act  is  merely  a 
change  of  venue,  and  that  a  change  of  venue 
may  be  taken  to  a  court  which  could  not  oris- 
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inally  have  entertained  the  suit  The  provi- 
sions of  the  municipal  court  act  do  not  come 
within  the  purview  of  the  act  authorizing  a 
change  of  venue  In  criminal  cases,  which  can 
only  be  granted  upon  the  application  of  the 
defendant,  and  it  is  clear  that  the  transfer 
In  this  case  was  not  a  change  of  venue.  Fur- 
thermore, the  Constitution  prohibits  the  en- 
actment of  any  local  or  special  law  providing 
for  changes  of  venue  In  civil  and  criminal 
cases.  Other  provisions  of  the  Constitution 
are  only  affected  or  modified  by  the  amend- 
ment of  1904  so  far  as  necessary  to  give  ef- 
fect to  that  amendment,  and  the  provision 
prohibiting  local  or  special  laws  providing 
for  changes  of  venue  was  not  changed  by  Im- 
plication by  the  amendment. 

It  Is  further  argued  that  the  decision,  of  the 
court  as  to  territorial  jurisdiction  of  city 
courts  should  not  be  adhered  to  because  in- 
consistent with  what  has  been  held  in  rela- 
tion to  justices  of  the  peace.   The  Constitu- 
tion provides  that  justices  of  the  peace  shall 
be  elected  in  and  for  such  districts  as  are  or 
may  be  provided  by  law,  and  the  law  pro- 
vides that  they  shall  be  elected  in  and  for 
towns  in  counties  under  township  organiza- 
tion and  in  election  precincts  of  counties  not 
under  township  organization.  Their  jurisdic- 
tion has  always  been  recognized  as  extend- 
ing throughout  the  county,  and  counsel  con- 
tend that  the  rule  of  construction  adopted  as 
to  city  courts  would  require  us  to  limit  jus- 
tices of  the  peace  to  their  own  towns  or  elec- 
tion precincts.   If  there  were  any  inconsist- 
ency. It  would  not  Justify  a  departure  from 
the  doctrine  as  to  territorial  limits  of  the 
city  courts  adhered  to  for  a  great  length  of 
time  and  founded  upon  what  we  conceive  to 
be  good  reasons.   But  we  do  not  regard  the 
decisions  as  inconsistent.    By  the  Constitu- 
tion of  1818,  a  competent  number  of  justices 
of  the  peace  were  to  be  appointed  in  each 
county,  whose  powers  and  duties  were  to  be 
regulated  and  defined  by  law.  The  Constitu- 
tion of  1848  provided  that  there  should  be 
elected  in  each  county,  in  such  districts  as 
the  General  Assembly  might  direct,  a  com- 
petent number  of  justices  of  the  peace,  who 
should  exercise  such  jurisdiction  as  might 
be  prescribed  by  law.   In  the  case  of  People 
v.  Meech,  101  111.  200,  the  court  said:  "At  the 
time  the  Constitution  was  adopted,  the  ter- 
ritorial jurisdiction  of  justices  of  the  peace 
was  coextensive  with  their  counties  through- 
out the  state,  and  has  ever  been  since  the  or- 
ganization of  the  government,  and  the  Con- 
stitution adopts  that  division  until  a  change 
shall  be  made,  which  it  authorizes,  with  the 
limitation  that  when  made  the  jurisdictional 
districts  shall  be  uniform."  It  was  held  that 
each  county  in  the  state  constitutes  but  one 
district,  and  we  do  not  regard  the  decisions 
as  inconsistent  or  in  conflict  with  each  other. 

The  judgment  of  the  municipal  court  is  re- 
versed. 

Judgment  reversed. 
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(169  Ind.  801) 
SANDERSON  v.  STATE.   (No.  20,952.) 
(Supreme  Court  of  Indiana.   Nov.  22,  1907.) 

1.  Criminal  Law— Appxai^-Waiveb  or  Ea- 

BOE. 

Objections  to  instructions  in  a  criminal  case 
not  discussed  will  be  considered  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3012.J 

2.  8ame  —  Vebdict  on  Circumstantial  Evi- 
dbn  ce— co  nclusi venes8 . 

Where  the  circumstantial  evidence  is  of 
such  a  character  that  two  conflicting  inferences 
may  be  drawn  therefrom,  one  proving  the  guilt 
of  accused  and  the  other  nis  innocence,  the  ques- 
tion is  for  the  jury,  subject  to  review  by  the 
trial  court,  and  is  not  reviewable  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §  3080.] 

8.  Same— Pboof  or  Conspiracy— Acts  or  Co- 
conspirators—Admissibility. 

Where,  on  a  trial  for  homicide,  there  wbb 
prima  facie  evidence  of  a  conspiracy  between  ac- 
cused and  co-conspirators  to  obtain  the  property 
of  decedent,  evidence  that  co-conspirators,  prior 
to  the  homicide,  assaulted  decedent  during  diffi- 
culties arising  from  an  attempt  on  their  part  to 
take  property  of  decedent  was  admissible,  wheth- 
er accused  was  present  or  not 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  989.] 

4.  Homicide  —  Evidence  —  Motive  —  Ad- 
missibility. 

On  a  trial  for  homicide  committed  by  ac- 
cused and  others  conspiring  to  kill  decedent  it 
is  competent  for  the  state  to  give  evidence  of 
prior  assaults  by  them  on  decedent  while  trying 
to  deprive  him  of  his  property,  as  tending  to 
show  the  motive  which  prompted  accused  and 
his  co-conspirators  to  commit  the  offense. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Homicide,  §  821.] 

5.  Criminal  Law— Evidence  or  Otheb  Of- 
fenses—Admissibility. 

Collateral  crimes  may  be  shown  where  they 
prove  malice  or  motive  entering  into  the  offense 
charged. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  {ft  880-832.] 

6.  Same— Evidence— Acts  or  Conspibatobs— 
Pbeliminaby  Paoor  or  Conspiracy. 

In  prosecution  for  homicide,  evidence  held 
to  make  a  prima  facie  showing  of  conspiracy  so 
as  to  admit  evidence  of  acts  of  co-conspirators. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1017.] 

7.  Same— Pbooe  or  Conspibacy—  Evidence. 

To  prove  that  accused  conspired  with  others 
to  commit  the  crime  charged,  it  is  not  essential 
to  establish  by  direct  evidence  that  he  entered 
into  the  conspiracy,  but  the  conspiracy  may  be 
inferred  from  circumstances. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1259-1262.] 

8.  Same— Declarations  or  Co -conspibatobs 
—Admissibility. 

Where  persons  conspire  together  to  commit 
an  unlawful  act  or  to  commit  an  act  by  unlaw- 
ful means,  the  declarations  of  any  of  them  dur- 
ing the  pendency  thereof  and  in  the  furtherance 
of  the  common  design  are  original  evidence 
against  any  of  the  others. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  I  989.] 

9.  Same — Appeal — Harmless  Ebbob. 

Where,  if  evidence  admitted  over  objection 
had  been  excluded,  the  jury  would  still  have  been 
obliged  to  find  a  verdict  of  guilty,  the  error  in 
admitting  the  evidence  was  not  prejudicial,  and 
the  court  on  appeal  must,  pursuant  to  the  ex- 
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press  provisions  of  Burns'  Ann.  St  1901,  § 
1964,  disregard  it, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  15,  Criminal  Law,  §|  3137,  3138.] 

Appeal  from  Circuit  Court,  Wells  County; 
a  W.  Watkins,  Special  Judge. 

Ernest  Sanderson  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Jay  A.  Hindman  and  Eicbhorn  &  Matlack, 
for  appellant  J  as.  Bingham,  Atty.  Gen., 
Henry  M.  Dowling,  Alex.  G.  Cavins,  and  B. 
M.  White,  for  the  State. 

JORDAN,  J.  Appellant,  together  with 
Otto  Cook,  William  Cook,  Samuel  Emery, 
Ollie  Sanderson,  and  Clara  Smith,  was  charg- 
ed by  an  Indictment  returned  by  a  grand 
Jury  of  Blackford  county,  Ind.,  with  having 
at  said  county  on  the  23d  day  of  October, 

1904,  "feloniously,  purposely,  and  with  pre- 
meditated malice  killed  and  murdered  one 
Edward  P.  Sanderson"  by  shooting  and  mor- 
tally wounding  him  with  a  certain  revolver 
then  and  there  loaded,  etc  Upon  arraign- 
ment each  of  the  defendants  pleaded  not  guilty. 
Upon  applications  a  change  of  venue  was 
granted  from  the  Blackford  circuit  court,  and 
the  cause  was  transferred  to  the  Wells  cir- 
cuit court  In  the  latter  court  appellant  was 
tried  separately  and  apart  from  his  codefend- 
ants.  On  October  4,  1905,  the  cause  was  sub- 
mitted to  a  jury,  and  the  latter,  after  hear- 
ing the  evidence,  the  argument  of  the  re- 
spective counsel,  and  the  instructions  of  the 
court  retired  to  the  jury  room  on  October  18, 

1905,  and  on  the  same  day  returned  into 
court  a  verdict  finding  appellant  guilty  of 
murder  in  the  second  degree,  and  assessing 
his  punishment  at  Imprisonment  In  the  state's 
prison  for  life.  Over  his  motion  for  a  new 
trial,  assigning  various  reasons,  judgment 
was  rendered  upon  the  veruict  From  this 
judgment,  he  appeals,  and  the  only  error 
which  he  assigns  is  the  overruling  of  his  mo- 
tion for  a  new  trial. 

The  only  points  discussed  and  relied  upon 
by  his  counsel  for  reversal  are,  first,  that 
the  judgment  Is  not  sustained  by  sufQcient 
evidence;  second,  that  the  court  erred  in 
the  admission  of  certain  evidence.  In  the 
motion  for  a  new  trial  185  separate  rea- 
sons, or  grounds,  are  assigned.  The  first 
three  of  these  are  that  the  verdict  Is  con- 
trary to  law,  contrary  to  the  evidence,  and 
Is  not  sustained  by  sufficient  evidence.  The 
reasons  numbered  from  4  to  9,  inclusive,  chal- 
lenge certain  Instructions,  but  these  grounds 
are  not  discussed,  and  therefore  must  be  con- 
sidered as  waived.  The  remainder  of  the  rea- 
sons assigned,  numbered  from  10  to  185.  In- 
clusive, relate  to  the  competency  of  evidence 
offered  by  the  state  and  admitted  by  the 
court  over  the  objections  and  exceptions  of 
appellant.  This  evidence  was  Introduced  to 
show  particular  acts  and  declarations  of  ap- 
pellant's codefendant8,  William  and  Otto 
Cook  and  Ollie  Sanderson,  made  before  the 


commission  of  the  crime,  and  also  acts  or 
conduct  of  William  and  Otto  Cook  occurring 
subsequent  to  the  murder  of  Edward  P. 
Sanderson.  _  It  appears  to  have  been  the 
theory  and'  contention  of  the  state  at  the 
trial,  and  also  in  this  appeal,  that  the  above- 
mentioned  codefendants  and  appellant  had 
conspired  together  for  the  purpose  of  securing 
control  and  permanent  possession  of  the 
property  owned  by  the  deceased,  and  that  this 
conspiracy  led  up  to  or  resulted  In  the  per- 
petration of  the  murder.  The  evidence  upon 
which  the  accused  was  convicted  in  part  is 
circumstantial  and  in  part  consists  of  ad- 
missions or  declarations  made  by  him. 

The  evidence  In  the  record  Is  long,  and  the 
circumstances  in  the  case  are  many  and 
minute.  Therefore  it  would  be  Impracticable 
in  this  opinion  to  give  a  complete  or  full 
statement  of  the  testimony  given  upon  the 
trial.  We,  however,  note  some  of  the  facts 
which  there  is  evidence  to  establish,  Ed- 
ward P.  Sanderson  was  murdered  at  Black- 
forjd  county,  Ind.,  on  the  night  of  October 
23,  1904,  about  9  o'clock.  At  the  time  of  his 
deatb  he  was  48  years  old,  a  farmer  owning 
considerable  property,  and  residing  on  a 
small  farm  which  he  owned,  situated  near 
Hartford  City.  As  a  matter  of  history  con- 
nected with  the  case,  It  is  shown  that  his 
father,  Lemuel  Sanderson,  who  died  some 
years  prior  to  the  murder  of  his  said  son, 
some  time  after  the  death  of  the  mother  of 
Edward  P.,  married  Mrs.  Cook,  a  widow. 
Appellant  was  a  child  by  this  marriage,  and 
a  half  brother  of  the  deceased  At  the  time 
of  Mrs.  Cook's  marriage  to  Lemuel  Sander- 
son she  had  three  children,  the  fruits  of  a 
former  marriage.  These  children  were  Ollie. 
William,  and  Otto  Cook,  all  three  of  whom 
are  codefendants  in  this  action.  Ollie  Cook 
married  a  Mr.  Smith.  Clara  Smith,  one  of 
the  codefendants,  is  a  daughter  by  that  mar- 
riage. Subsequently,  upon  the  death  of  Mr. 
Smith,  her  husband,  she  married  the  deceas- 
ed, Edward  P,  Sanderson,  and  was  his  wife 
at  the  time  of  his  death.  For  about  four 
years  prior  to  the  winter  of  1903-04  Ollie 
Sanderson  resided  In  Hartford  City,  separately 
and  apart  from  her  husband,  Edward  P.  San- 
derson, who  resided  on  his  farm.  She  oc- 
cupied property  in  Hartford  City  owned  by 
ber  husband.  Some  time  in  1904  she  and  her 
two  children  moved  from  Hartford  City  to 
the  home  of  her  husband  Subsequently  she 
left  him  and  moved  to  her  own  farm  of  about 
40  acres,  situated  within  a  mile  of  the  prem- 
ises where  the  deceased  resided  at  the  time 
of  his  death.  Appellant  for  a  period  lived 
with  the  deceased  and  his  said  wife.  Ollie. 
and  there  Is  evidence  going  to  show  that  dur- 
ing this  time  he  and  Ollie,  his  half  sister, 
each  entertained  an  111  feeling  toward  the 
deceased  In  fact  it  is  shown  that  the  latter 
was  opposed  to  appellant  living  at  his  home, 
for  the  reason  which  he  assigned  that  he  ami 
said  Ollie  were  conducting  and  carrying 
on  matters  about  the  home  and  farm  as  they 
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d,  and  were  Insisting  on  selling  prop- 
elonging  to  him.  some  time  about  the 
» of  April,  1904,  when  ill  feeling  existed 

part  of  appellant  against  the  deceased, 
;  by  reason  of  and  in  respect  to  the  sale 
perty,  as  hereinafter  shown,  appellant 
onvereatlon  with  a  witness  who  testl- 
:  the  trial  said  that  "Pres.  Sanderson" 
ing  the  deceased)  did  not  want  him  to 
1  at  his  house,  and  that,  if  he  "did  not 

cting  the  d   fool  because  I  am 

g  there,  we  are  going  to  do  him  up." 
same  month  Ollie  Sanderson,  the  wife, 
1  to  sell  some  hay  belonging  to  the 
ed.  The  latter  was  using  this  hay  to 
be  stock  on  his  farm,  and  he  objected 
sale.  Appellant  and  Otto  Cook  under- 
o  haul  the  hay  to  market  and  sell  it 
s  the  deceased  objected.  As  a  part  of 
me  transaction,  Otto  Cook  assaulted 
>at  the  deceased,  for  which  offense  he 
•rested  and  prosecuted  before  a  Justice 
peace  and  a  fine  assessed  against  him. 
ant.  together  with  William  Cook  and 
landerson,  attended  the  trial  in  the  In- 
of  Otto.  After  assaulting  and  beating 
reased.  the  parties.  Including  appellant, 

to  have  hauled  the  hay  to  Hartford 
nd  sold  it,  over  objections  of  the  de- 

and  upon  returning  from  town  after 
•  appellant  cursed  the  latter  and  dared 

come  out  of  the  house,  declaring  that 
ild  beat  his  "head  off."  In  April,  1904, 
iffman  went  to  see  the  deceased  In  re- 

>  purchasing  from  him  a  steer.  Appel- 
as  present  at  the  time  and  would  not 
the  animal  to  be  sold,  and  on  that 
n  be  said,  "Pres.,"  meaning  Edward  P. 
son,  who  was  generally  called  Preston, 
ot  to  support  us."  In  May  following 
eased  was  plowing  a  field  belonging  to 

Ayres,  using  bis  own  team  for  that 
?.  Ollie  Sanderson,  William  and  Otto 
time  to  where  he  was  at  work  for  the 
?  of  taking  from  him  the  horses  with 
he  was  doing  the  plowing.   They  ap- 

►  have  failed  In  their  mission,  but  in 
»rnoon  they  returned  and  then  unhltch- 
horges  from  the  plow,  and  by  force 
>ssession  of  them,  bitched  them  to  a 

and  hauled  away  certain  household 
>wned  by  Ollie  Sanderson  to  her  own 
situated  on  her  farm  a  short  dis- 
rom  the  home  of  the  deceased,  where 
n  resided.  At  the  time  William  and 
►ok  unhitched  the  horses  and  took  pos- 
of  them,  and  as  part  of  the  same 
tion  William  Cook  assaulted  the  de- 
knocked  him  down,  and  severely  in- 
ilm.  On  this  occasion,  in  addition  to 
from  the  home  of  the  deceased  the 
>ld  goods,  they  also  took  chickens, 
and  horses  and  other  property  which 
d  to  the  deceased,  and  which  at  that 
ere  on  his  farm.  About  October  21, 
iVIlliam  Cook  received  information 
j  deceased  intended  to  institute  an  ac- 
replevy  this  property  from  appellant 


William  Cook,  Otto  Cook,  and  Ollie  Sander- 
son. On  receiving  this  information,  William 
Cook  declared  that  he  would  go  and  "do  up" 
the  deceased.  On  the  Saturday  night  preced- 
ing the  murder,  William  Cook  returned  from 
Hartford  City,  and  went  immediately  to  Ol- 
lie Sanderson's  home,  which  was  in  'the 
vicinity,  as  heretofore  shown,  of  the  premises 
upon  which  the  deceased  then  resided.  Ap- 
pellant met  William  at  Ollie's  house  on  the 
morning  of  the  day  of  the  homicide,  and  the 
two  appear  to  have  spent  the  day  together  in 
consultation. 

Early  in  the  month  of  October,  1904,  appel- 
lant loaned  his  32-callber  pistol  to  a  Mr. 
Emory,  who  was  a  near  neighbor  of  Ollie 
Sanderson.  A  few  days  prior  to  the  homicide 
appellant  called  upon  Emory,  and  obtained 
this  pistol.  The  murder,  as  previously  said, 
was  perpetrated  on  Sunday,  October  23d, 
about  9  o'clock  at  night,  and  on  the  following 
morning  blood  was  discovered  near  a  culvert 
on  a  highway  at  the  foot  of  a  hill,  known  as 
Patterson's  hill,  In  the  neighborhood  of  the 
houses  of  the  deceased  and  Mrs.  Ollie  Sander- 
son. On  October  31,  1904,  about  noon,  the 
dead  body  of  the  deceased  was  found  in  a 
pond  known  as  Cronlnger's  pond,  which  is 
Just  east  of  Hartford  City,  and  about  two 
miles  from  the  house  where  the  deceased  re- 
sided at  the  time  of  his  death.  There  was  a 
strap  around  the  neck  of  the  body,  and  a 
stone  weighing  about  68  pounds  was  fastened 
to  this  strap  with  a  halter  chain.  A  witness 
on  the  trial  testified  that  this  chain  looked 
like  the  same  chain  that  he  had  seen  in  use 
at  Ollie  Sanderson's  home  to  hitch  horses. 
The  body  was  taken  from  the  southeast  part 
of  the  pond  at  a  point  about  1%  squares  east 
of  the  Lake  Erie  Depot,  situated  at  Hartford 
City,  and  near  the  public  highway  running 
east  and  west.  It  was  four  feet  from  the 
bank,  and  was  under  about  18  Inches  of  wa- 
ter, and  when  discovered  there  were  two  gun- 
shot wounds  near  the  right  temple  and  two 
scalp  wounds  on  the  back  of  the  head.  Both 
of  the  gunshot  wounds  were  made  by  pistol 
balls  and  those  on  the  back  of  the  head  were 
made  by  some  heavy,  blunt  instrument.  The 
gunshot  wounds  were  made  by  balls  from  a' 
32-callber  revolver.  Both  of  the  balls,  or  bul- 
lets, penetrated  the  skull  Into  the  brain.  Ei- 
ther of  these  wounds  would  have  produced 
Instant  death.  At  the  Inquest  held  upon  the 
body,  it  was  found  that  the  lungs  and  other 
organs  were  In  normal  condition,,  and  that 
the  lungs  contained  no  water,  which,  as  wit- 
nesses testified,  indicated  that  the  deceased 
did  not  breathe  after  his  body  was  thrown 
into  or  sunk  in  the  pond. 

On  Sunday,  the  day  of  the  murder,  appel- 
lant and  William  Cook  ate  supper  at  the 
home  of  Ollie  Sanderson,  at  which  place  they 
appear  to  have  met  on  that  day.  After  sup- 
per, they  left  the  house,  and  there  is  evidence 
tending  to  show  that  they  did  not,  or  could 
not  have,  returned  to  Ollie's  house  before 
9  o'clock  on  that  night.  Witnesses  who  tes- 
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tifled  at  the  trial  stated  that  they  heard  two 
shots  fired  on  the  Sunday  night  In  question 
about  9  o'clock.  These  shots  were  In  the  di- 
rection of  the  house  where  the  deceased  lived, 
and  were  fired  in  quick  succession.  In  addi- 
tion to  the  blood  found  at  the  foot  of  the  hill, 
there  were  drops  of  blood  also  found  along 
the  way  leading  from  the  point  where  blood 
was  first  discovered  to  Croninger*8  pond. 
About  9  o'clock  in  the  forenoon  of  the  day  up- 
on which  the  corpse  of  the  deceased  was  dis- 
covered, but  before  it  was  found,  appellant 
was  seen  sitting  on  a  porch  In  front  of  the 
Lake  Erie  saloon  in  Hartford  City.  He  re- 
mained there  for  about  one  hour,  and  then 
walked  over  to  the  Lake  Erie  Depot,  in  said 
city,  and  stood  looking  towards  Croninger's 
pond.  Beginning  with  Tuesday  after  the 
murder,  William  Cook  did  no  work  during 
that  week,  but  on  each  day  he  was  seen  to 
go  to  the  highway  running  past  Croninger's 
pond,  and  look  at  the  pond.  Appellant  took 
no  part  In  the  search  tbat  was  made  to  find 
the  body  of  the  deceased;  neither  did  Ollie 
Sanderson  nor  William  or  Otto  Cook.  On  the 
morning  of  the  day  upon  which  the  body 
was  found,  but  some  time  prior  thereto, 
Wright  Peck  met  appellant  and  had  a  conver- 
sation with  him  at  Hartford  City.  Peck  In- 
quired what  he  was  doing,  and  appellant  re- 
sponded that  he  was  not  doing  anything ;  said 
he  could  not  work ;  that  he  did  not  feel  like 
working;  that  he  was  bothered  or  troubled 
and  uneasy.;  and  further  stated  in  the  same 
conversation  that,  if  "Pres."  (meaning  the 
deceased)  was  found  dead,  "Will  Cook  was 
gone."  There  is  evidence  to  show  that  the 
stone  which  was  attached  to  the  body  of  the 
deceased  had  been  taken  from  the  highway 
near  the  foot  of  Patterson's  hill,  where  the 
blood  heretofore  mentioned  was  found.  Ed- 
ward P.  Sanderson  worked  at  the  home  of 
Walter  and  Clara  Ayers  on  Saturday,  Octo- 
ber 22d,  leaving  for  bis  own  house,  which  was 
about  a  quarter  of  a  mile  away,  between  5  and 
6  o'clock,  and  spent  the  night  at  his  own  house. 
A  light  was  seen  at  his  window.  There  is 
evidence  to  show  that  he  was  about  his  home 
on  Sunday.  He  was  there  as  late  as  8  o'clock 
Sunday  October  23d,  for  a  light  was  seen  In 
his  kitchen  by  certain  persons  who  testified  at 
the  trial.  The  deceased,  on  the  date  of  the 
murder,  was  living  alone.  A  short  time  after 
the  finding  of  the  body,  appellant  and  his  half- 
brothers  Otto  and  William  Cook  met  the  sher- 
iff of  Blackford  county'  at  a  saloon  In  Hart- 
ford City,'  and  they  requested  that  official  to 
protect  them  against  any  violence  on  the  part 
of  the  people.  The  sheriff  proposed  to  take 
them  to  jail  and  confine  them,  which  he  did. 
There  is  evidence  going  to  show  that  appel- 
lant was  In  the  immediate  neighborhood  of 
the  home  of  the  deceased  during  the  Sunday 
evening  in  question.  On  that  evening  it  also 
appears  that  he  had  In  his  possession  a  32- 
callber  revolver,  the  one  which  he  had  loaned 
to  Mr.  Emory,  as  hereinbefore  stated. 
Charles  Kingsbury,  who  was  confined  In 


the  jail  at  Hartford  City  with  appellant,  on 
the  trial  testified  that  at  a  time  when  he  and 
appellant  were  alone  In  the  jail  they  had  a 
conversation  about  breaking  jail.  The  fol- 
lowing Is  the  material  part  of  the.  evidence 
which  this  witness  gave:  "Q.  At  a  time 
when  you  and  Ernest  [meaning  appellant] 
were  alone,  you  may  tell  the  jury  whether  or 
not  you  had  a  conversation  with  him  relative 
to  breaking  out  of  jail?  A.  Yes,  we  had  a 
short  conversation  in  regard  to  that  Q.  Tell 
the  jury  what  you  said  to  him  and  what  he 
said  to  you.  A.  Well,  we  were  talking  about 
breaking  out  of  jail,  In  the  first  place,  talking 
about  getting  in  there,  about  having  been  ar- 
rested and  put  in  there.  I  said  I  was  in 
there  for  something  I  hadn't  done,  but  I  ex- 
pected they  would  convict  me  because  the  evi- 
dence was  strong  against  me.  If  I  could  get 
out  without  hurting  anybody  and  get  away,  I 
believed  I  would  go.  Well,  he  says,  he  didn't 
know  whether  he  wanted  to  go  or  not.  He 
said  the  women  folks  (meaning  OUle  Sander- 
son and  Mrs.  Smith)  were  upstairs  in  a  sepa- 
rate part,  and  Otto  and  Bill  (meaning  Otto 
and  William  Cook)  were  over  at  Bluffton  (In 
jail),  and,  if  he  would  get  out,  then  it  would 
show  they  were  guilty,  and  he  says,  'By  me 
staying,  too,  and  all  going  together,  probably 
they  could  get  out  of  it*  Q.  What  further 
was  said,  Mr.  Kingsbury?  A.  I  asked  him 
what  he  would  do  if  he  got  convicted,  and  he 
said  he  had  his  revenge  anyhow,  and  I  looked 
around,  and  I  says,  'You  do  not  mean  to  say 
that  you  killed  him?"  *No,»  he  says,  'but  I 
helped  to.' " 

In  addition  to  the  facts  which  we  have 
considered  necessary  to  set  out  in  our  opinion, 
there  are  a  number  of  other  circumstances 
shown  tending  to  prove  facts  favorable  to  the 
side  of  the  state.  The  latter,  however,  in  this 
case  is  not  compelled  to  rely  solely  upon  the 
circumstantial  evidence,  for,  In  addition  to 
the  numerous  circumstances  which  point  to 
the  guilt  of  the  accused,  there  are  his  own 
positive  admissions  or  declarations  to  estab- 
lish his. guilt  But  did  his  conviction  rest 
alone  upon  the  circumstantial  evidence  ap- 
pearing In  the  case,  we  would  not  be  Justi- 
fied In  asserting  that  It  is  not  of  such  a 
character  that  two  Inferences  might  be  rea- 
sonably deduced  therefrom,  one  supporting 
the  guilt  of  the  accused  and  the  other  favor- 
able to  his  Innocence.  In  Lee  v.  State,  156  Ind. 
641,  60  N.  E.  299,  this  court  said:  "Where 
the  circumstantial  evidence  in  a  case  is  of 
such  a  character  that  two  conflicting  infer- 
ences may  be  reasonably  drawn  therefrom, 
one  favorable  to  or  tending  to  prove  the  guilt 
of  the  accused,  and  the  other  favorable  to  his 
innocence,  then,  under  such  circumstances,  it 
is  not  within  the  province  of  this  court  to  de- 
termine which  Inference  ought  to  have  con- 
trolled the  jury.  The  question  in  such  a  case 
manifestly  becomes  one  of  fact  for  the  deci- 
sion of  the  jury,  subject  to  review  by  the  trial 
court  and  is  not  open  to  review  on  appeal.** 
See  Deal  v.  State,  140  Ind.  864,  39  N.  B.  930 ; 
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American  Varnish  Co.  v.  Reed,  154  Ind.  88, 
55  N.  E.  224. 

It  is  not  our  province  to  weigh  the  evidence 
in  a  case  on  appeal.  This  rule  applies  wheth- 
er the  evidence  be  direct  or  circumstantial, 
or  both.  McGaughey  v.  State,  156  Ind.  41, 
59  N.  E.  169;  Knox  v.  State,  164  Ind.  226, 
73  N.  E.  255,  108  Am.  St.  Rep.  291;  Wil- 
liams v.  State,  165  Ind.  472,  75  N.  E.  875,  2 
L.  R.  A.  (N.  S.)  248.  But  counsel  for  appel- 
lant however,  argue  that  we  should  reverse 
the  judgment  upon  the  evidence  alone.  In 
answer  to  this  contention,  it  can  be  said  that 
there  is  so  much  evidence  in  the'  record  going 
to  show  the  guilt  of  appellant  that  to  dis- 
turb the  Judgment  thereon  would  be  wholly 
unwarranted.  We  are  satisfied  that  the  Jury 
thereunder  was  fully  warranted  in  finding 
appellant  guilty. 

Counsel  for  appellant  argue  that  the  trial 
court  erred,  to  the  prejudice  of  appellant,  in 
permitting  the  state  to  prove  that  William 
and  Otto  Cook  assaulted  and  beat  the  deceas- 
ed upon  the  two  occasions  shown  in  our  state- 
ment of  the  evidence.  At  the  time  Otto  Cook 
perpetrated  the  assault  during  the  dlfliculty 
which  arose  over  taking  away  the  hay  of  the 
deceased,  appellant  was  present,  aiding  Wil- 
liam and  Otto  Cook  In  attempting  to  obtain 
possession  of  the  hay.  While  he  was  not  an 
active  participant  In  committing  the  assault, 
nevertheless  he  apparently  acquiesced  there- 
in, and  was  present  in  the  Interest  of  Otto 
Cook  before  a  Justice  at  the  time  he  was  be- 
ing prosecuted  for  the  offense  in  question. 
Under  the  circumstances,  therefore,  he  was 
not  In  a  position  to  successfully  complain  of 
the  admission  of  evidence  in  respect  to  the 
assault  in  question,  which  appears  to  have 
occurred  as  a  part  of  the  transaction  of  tak- 
ing possession  of  the  hay.  It  is  true  that  ap- 
pellant was  not  present  at  the  time  when  Wil- 
liam Cook  struck  and  beat  the  deceased, 
which  occurred  at  the  time  said'  Cook  was  at- 
tempting to  take  forcible  possession  of  the 
horses  of  the  deceased  which  were  being  used 
by  the  latter  In  plowing.  The  admission  of 
the  evidence  in  regard  to  this  assault  and 
battery  Is  not,  as  counsel  contend,  permit- 
ting the  state  to  establish  the  commission  of 
one  crime  by  proving  another  offense.  The 
conspiracy  or  common  design  to  wrongfully 
obtain  the  property  of  the  deceased  was  then 
pending,  and  the  acts  of  the  alleged  cocon- 
spirators on  that  occasion,  as  claimed  by  the 
state,  may  be  said  to  have  been  in  further- 
ance of  such  common  design,  or  at  least  were 
a  part  of  the  active  prosecution  thereof. 
Again,  it  was  competent  for  the  state  to 
show  the  motive,  or  motives,  which  prompted 
appellant,  and  his  co-conspirators  to  commit 
the  murder.  The  theory  of  the  state  is  that 
appellant  and  his  co-conspirators  were  each 
and  all  Influenced  or  actuated  by  the  same 
motives  in  the  perpetration  of  the  crime,  viz., 
ill  or  revengeful  feelings  which  they  had  or 
entertained  against  the  deceased.  The  ten- 
dency of  the  evidence  In  controversy,  when 
82N.E.-34 


considered  together  with  other  evidence  and 
circumstances  In  the  case,  was  to  prove  such 
motive  on  the  part  of  appellant  and  his  co- 
conspirators. Clem  v.  State,  83  Ind.  418,  429. 
The  rule  is  well  recognized  that  collateral 
crimes  may  be  shown  where  they  tend  to 
prove  malice  or  motive,  if  such  elements  en- 
ter into  the  offense  charged  against  an  ac- 
cused person.  Gillett,  Indirect  and  Collater- 
al Evidence,  S  57.  Again,  it  may  be  said,  we 
think,  that  the  two  assaults  made  by  the 
Cooks  appear  from  the  evidence  to  have  been 
a  part  of  a  system  of  conspiracy  to  secure 
possession  of  the  property  of  the  deceased. 
In  respect  to  the  rule  applicable  In  conspiracy 
cases,  when  the  acts  of  a  conspirator,  or  con- 
spirators, form  a  part  of  a  system  of  the 
conspiracy  in  question,  this  court,  in  Card  v. 
State,  109  Ind.  415,  9  N.  E.  591,  quoted  with 
approval  the  following  from  Wharton  on 
Criminal  Evidence:  "  'Conspiracy  cases  give 
signal  illustration  of  the  rule  here  stated. 
The  acts  of  each  conspirator  emanate  from 
him  individually,  yet,  when  they  are  part  of 
a  system  of  conspiracy,  they  are  admissible 
In  evidence  against  his  co-conspirators,  al- 
though each  component  act  may  constitute  an 
independent  offense.  The  reason  for  the  rule 
in  this  and  similar  cases  is  that,  when  once 
a  system  is  proved,  each  particular  part  of 
the  system  may  be  explained  by  the  other 
parts  which  go  to  make  up  the  whole.' "  The 
trial  court,  In  admitting  the  evidence  of 
which  appellant  complains,  manifestly  was 
satisfied  that  there  was  a  sufficient  prima 
facie  showing  of  the  existence  of  a  conspir- 
acy upon  the  part  of  appellant,  the  two 
Cooks,  and  Ollle  Sanderson,  and  upon  thia 
theory  held  the  evidence  to  be  competent  as 
being  In  furtherance  of  such  conspiracy. 
Walton  v.  State.  88  Ind.  9;  Williams  v.  State, 
47  Ind.  568;  Gillett  on  Criminal  Law  (2d  Ed.) 
S  311;  Musser  v.  State,  157  Ind.  423.  61  N.  E. 
1.  We  cannot  say  that  In  so  holding  the 
court  abused  Its  discretion,  for  there  Is  evi- 
dence tending  to  show  that  the  state  had  at 
least  made  a  prima  facie  case  of  the  con- 
spiracy. In  fact,  as  the  authorities  affirm,  a 
conspiracy  may  be  inferred  from  the  circum- 
stances proven  In  the  case.  In  order  to  prove 
that  the  accused  person  conspired  with  others, 
it  is  not  essential  to  establish  by  direct  evi- 
dence that  be  entered  into  the  unlawful  agree- 
ment or  conspiracy.  Archer  v.  State,  106  Ind. 
426,  7  N.  B.  225;  Gillett  on  Criminal  Law, 
supra ;  Musser  v.  State*  supra.  In  the  case 
last  cited  this  court  sustained  as  a  correct  ex- 
position  of  the  law  the  following  statement: 
"Evidence  In  proof  of  conspiracy  will  gen- 
erally be  circumstantial,  and  it  is  not  neces- 
sary for  the  purpose  of  showing  the  existence 
of  the  conspiracy  for  the  state  to  prove  that 
the  defendant  and  some  other  person  or  per- 
sons came  together  and  actually  agreed  upon 
a  common  design  and  purpose,  and  agreed  to 
pursue  such  common  design  and  purpose,  in 
the  manner  agreed  upon.  It  is  sufficient  If 
such  common  design  or  purpose  is  shown 
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•  *  *  by  circumstantial  evidence."  The 
general  rule  or  doctrine  asserted  and  sus- 
tained by  the  authorities  Is  that  where  per- 
sons have  conspired  together  to  commit  an 
unlawful  act  or  to  commit  an  act,  although 
not  unlawful  in  Itself,  but  by  means  which 
are  unlawful,  the  acts  and  declarations  of 
any  of  the  persons  entering  into  such  con- 
spiracy done  or  made  during  the  existence  or 
pendency  thereof,  and  in  the  furtherance  of 
the  common  design  or  purpose,  are  original 
evidence  against  any  or  all  of  the  other  co- 
conspirators. Wolfe  v.  Pugb,  101  Ind.  293; 
Card  v.  State,  109  Ind.  415,  9  N.  E.  591; 
Musser  v.  State,  supra;  Gillett  on  Criminal 
Law,  supra.  The  basis  of  the  rule  upon 
which  such  evidence  is  admitted  is  that, 
where  a  combination  or  conspiracy  of  persons 
has  been  formed  for  an  unlawful  purpose, 
they  may  be  said  to  have  assumed  an  in- 
dividuality in  respect  to  the  purpose  or  de- 
sign in  question  and  the  conduct  or  acts  of 
each  are  by  law  chargeable  or  Imputed  to  all 
of  such  co-consplrators.  3  Ency.  of  Evidence, 
p.  417;  Gillett,  Indirect  and  Collateral  Evi- 
dence, S  28;  Gillett  on  Criminal  Law,  supra; 
Card  v.  State,  supra;  Wolfe  v.  State,  supra; 
Musser  v.  State,  supra.  We  conclude,  for 
the  reasons  given,  that  the  evidence  in  ques- 
tion was  competent. 

Counsel  for  appellant  further  complain  of 
the  admission  of  certain  other  evidence  tend- 
ing to  show  the  acts  or  conduct  of  William 
and  Otto  Cook  and  Ollie  Sanderson  prior  to 
the  commission  of  the  murder,  and  also  cer- 
tain acts  or  conduct  of  William  and  Otto 
Cook  subsequent  thereto,  but  before  the  body 
of  the  deceased  was  discovered.  The  con- 
tention of  the  state  In  regard  to  this  evidence 
is  that  It  was  admissible  under  the  principle 
or  rule  affirmed  in  Musser  v.  State,  supra, 
and  the  authorities  therein  cited,  but  as  to 
whether  the  state  Is  correct  in  its  conten- 
tion In  this  respect  we  need  not  and  do  not 
determine,  for  the  reasons  hereinafter  stated. 
Objections  are  also  advanced  relative  to  the 
admission  at  the  trial  of  evidence  other  than 
that  above  stated.  We  pass  without  deciding 
the  questions  so  raised,  for  the  reason  that 
we  are  satisfied  that  the  admission  of  the 
controverted  evidence  was  harmless  and  in 
no  manner  operated  to  the  prejudice  of  the 
substantial  rights  of  appellant.  Hence,  af- 
ford no  grounds  for  reversal.  Binns  v.  State, 
66  Ind.  428. 

The  evidence  in  dispute,  as  we  view  it,  Is 
not  of  importance,  nor  influential  In  its  char- 
acter. Hence,  under  the  circumstances,  tt 
may  be  presumed  that  it  in  no  manner  exert- 
ed a  controlling  influence  over  the  verdict  of 
the  jury.  If  the  particular  items  of  which 
appellant  complains  had  been  excluded  or 
eliminated,  it  is  apparent,  we  think,  in  view 
of  the  remaining  evidence,  that  the  Jury  could 
not  have  done  otherwise  in  the  discharge  of 
Its  duty  than  convict  appellant  The  case 
from  our  view,  under  the  facts  and  the  in- 
structions of  the  court,  was  fairly  tried  and 


determined  upon  its  merits.  Under  section 
1964,  Burns'  Ann.  St.  1901,  we  are  required  to 
disregard  "technical  errors  or  defects  or  ex- 
ceptions to  any  decision  or  action  of  the  court 
below,"  which  in  our  opinion  do  not  preju- 
dice the  substantial  rights  of  the  defendant. 

As  we  find  no  such  error  presented  by  the 
record,  the  Judgment  is  therefore  affirmed. 


(169  Ind.  291) 

TRUELOVE.  Treasurer,  v.  CITY  OP  WASH- 
INGTON.  (No.  21,088.) 
(Supreme  Court  of  Indiana.   Nov.  20.  1907.) 

1.  Statutes— Construction. 

In  the  interpretation  of  statutes,  courts, 
though  taking  words  in  their  ordinary  sense,  will 
look  to  the  whole  act,  the  several  parts  thereof, 
to  the  object  to  be  accomplished,  and  to  the  legis- 
lative intent  as  shown  by  the  speeches  and  his- 
tory of  the  law  in  its  progress  through  the  Gen- 
eral Assembly. 

(Ed.  Note.— For  casos  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  254,  262,  293.] 

2.  Municipal  Corporations  —  Taxation  — 
Collection  of  Taxes  by  County  Treas- 
urer. 

Act  March  6,  1905  (City  and  Towns  Act 
Acts  1905,  p.  239,  c.  129)  §  43,  provides  that  all 
cities  shall  elect  a  city  treasurer,  except  county 
seat  cities  of  the  first,  second,  and  third  classes. 
Section  195  (page  361)  provides  that  in  a  county 
seat  city  of  such  classes,  the  office  of  city  treas- 
urer shall  be  abolished,  and  that  the  county 
treasurer  shall  be  treasurer  ex  officio  of  such  a 
city,  and  section  196  requires  the  county  treas- 
urer of  a  county  having  a  city  as  its  county 
seat,  except  in  a  city  of  the  fourth  or  fifth  class, 
to  perform  the  duties  required  of  the  city 
treasurer.  Section  197  (page  362)  requires  a 
city  treasurer  of  a  county  seat  city  of  the  first 
second,  or  third  class,  on  the  expiration  of  his 
term,  to  make  settlement  with  the  city  clerk  and 

Eay  over  to  the  county  treasurer  all  funds  in 
is  hands.  Sections  200.  201.  202.  203.  204. 
and  206  (pages  364-368)  prescribe  the  duties  of 
the  county  auditor  and  county  treasurer  in  the 
assessment  and  collection  of  taxes  in  all  cities 
of  the  state,  and  section  208  (page  371),  requires 
the  county  treasurer  on  the  1st  of  each  month  to 
receipt  to  the  city  clerk  for  the  amounts  collect- 
ed during  the  preceding  month,  and  that  in  a 
city  of  the  fourth  or  fifth  class  he  shall  pay  over 
such  amounts  to  the  city  treasurer.  Section 
207  (page  370)  fixes  the  compensation  of  the 
county  auditor  and  county  treasurer  for  their 
services  performed  for  a  county  seat  city  of  the 
first,  second,  or  third  class,  but  fixes  no  compen- 
sation for  services  for  other  cities.  Held,  that 
the  act  imposed  on  county  treasurers  the  duty  of 
collecting  all  regular  taxes  for  all  the  cities  of 
their  respective  counties,  and,  when  collected,  of 
turning  the  same  over  to  the  city  treasurers,  ex- 
cept that  in  a  county  seat  city  of  the  first,  sec- 
ond, or  third  class  the  county  treasurer  was  also 
ex  officio  city  treasurer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  I  2104.] 

3.  Constitutional  Law  —  Personal,  Civil, 
anb  Political  Rights  —  Constitutional 
Guaranties. 

Act  March  6.  1905  (Acts  1905,  p.  370.  c. 
129,  City  and  Towns  Act)  {  207,  providing  com- 
pensation for  the  county  auditor  and  county 
treasurer  for  their  services  required  to  be  per- 
formed under  that  act  for  a  city  of  the  first, 
second,  or  third  class,  which  is  the  county  seat, 
but  providing  no  compensation  for  services  for 
a  city  of  the  first,  second,  or  third  class,  which 
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a  county  neat,  or  for  a  city  of  the  fourth 
i  class,  is  not  in  contravention  of  Bill  of 
,  §  21.  declaring  that  no  man's  particular 
s  shall  be  demanded  without  just  compen- 

ie— Class  Legislation. 
ft  March  G,  1905  (Acts  1005,  p.  870,  c 
jty  and  Towns  Act)  |  207,  providing  com- 
ion  for  the  county  auditor  and  county 
•er  for  their  services  required  to  be  per- 
I  under  that  act  for  a  city  of  the  first,  sec- 
•  third  class,  which  is  the  county  Beat,  but 
ing  no  compensation  for  services  for  a 
the  first,  second,  or  third  class,  which  is 
:ounty  seat,  or  for  a  city  of  the  fourth  or 
lass,  is  not  in  contravention  of  Bill  of 
,  §  23,  forbidding  the  grant  to  any  citizen 
is  of  citizens  of  privileges  or  immunities 
on  the  same  terms  shall  not  equally  be- 
>  all  citizens. 

eal  from  Circuit  Court,  Daviess  County; 
y  Q.  Houghton,  Judge. 
?ed  statement  of  facts  between  Hil- 
.  Truelove,  as  treasurer  of  Daviess 
,  and  the  city  of  Washington,  to  be 
ted  to  the  circuit  court  under  Burns' 
St.  1901,  §  563,  praying  that  the  court 
ue  the  act  of  March  6,  1905  (Acts 
).  219,  c.  129),  known  as  the  "City  and 
Act."  From  the  judgment,  Truelove 
s.  Affirmed. 

tings,  Allen  &  Hastings,  for  appellant. 
Gardiner,  for  appellee. 

)LEY,  C.  J.  Hilary  Truelove,  as  treas- 
f  Daviess  county,  of  the  one  part,  and 
:y  of  Washington,  a  city  of  the  fifth 
>f  the  other  part,  entered  into  an  agreed 
ent  of  facts  which  they  submitted  to 
rcuit  court  as  an  agreed  case  under 
•ovlsions  of  section  5G3.  Burns'  Ann. 
)1,  praying  the  court  to  construe  the 
titled  "An  act  concerning  municipal 
itions,  approved  March  6,  1905,"  and 

as  the  "City  and  Towns  Act"  (Acts 
>.  219,  c.  129),  and  particularly  sections 

212,  inclusive,  so  far  as  the  same  re- 

the  duties  of  appellant  as  such  county 
-er  In  the  collection  of  taxes  and  other 
es  for  and  on  behalf  of  appellee  city, 
he  agreed  case  the  court  stated  the  fol- 

conclusions  of  law:  First.  'It  is  his 
o  receive  the  tax  duplicates  in  which 
srregate  of  all  taxes,  including  city  and 
taxes,  Is  carried  out  by  the  county 
.*  when  delivered  to  him  by  such  offl- 

provided  by  section  201  of  the  act." 
.  "It  Is  his  duty  to  Include  in  the 
required  by  law  to  be  given  of  the 

of  the  tax  duplicates  for  collection 
•ment  of  the  amount  of  taxes  charged 
defendant  city  of  Washington  for  city 
es,  upon  each  $100  valuation  of  tax- 
roperty,  and  for  such  purposes  upon 
ixable  poll;  to  collect  all  taxes  shown 
uch  duplicate  for  said  city  for  city  pur- 
the  same  as  he  Is  required  by  law  to  re- 
nd collect  the  taxes  thereon  for  state, 
.  road,  and  other  purposes,  and  all  other 

as  required  and  provided  in  section 


202."  Third.  "It  Is  his  duty  to  collect  all 
delinquent  city 'taxes  of  said  city  as  pro- 
vided by  section  204."  Fourth.  "It  Is  his 
duty  on  the  first  Monday  in  November  in 
each  year  to  make  settlement  with  the  county 
auditor  for  the  amount  of  delinquent  city 
taxes  and  certify  with  auditor  statement  as 
provided  in  section  205."  Fifth.  "It  is  his 
duty  to  keep  account  of  all  moneys  received 
by  him  for  the  defendant  city  for  taxes,  cur- 
rent and  delinquent,  and  pay  the  same  to  the 
treasurer  of  the  defendant  city  as  provided 
in  section  208."  It  is  a  fundamental  rule  of 
interpretation  of  statutes  that  courts,  while 
taking  words  In  their  ordinary  sense,  will  look 
to  the  whole  act,  to  the  several  parts  thereof, 
to  the  object  sought  to  be  accomplished,  to 
the  legislative  intent,  as  exemplified  by  the 
speeches  and  history  of  the  law  In  its  progress 
through  the  several  respective  branches  of 
the.  General  Assembly.  Walter  A.  Wood, 
etc.,  Co.  v.  Caldwell,  54  Ind.  270,  23  Am.  Rep. 
641 ;  Edgar  v.  Board,  70  Ind.  331;  Stout  v. 
Board,  107  Ind.  343.  8  N.  E.  222;  State  v. 
Lowry  &  Lewis,  166  Ind.  372,  17  N.  E.  728, 
4  L.  R.  A.  (N.  S.)  528;  Sutherland  on  St 
Con.  i  239. 

Two  things  should  be  fixed  In  the  mind  to 
begin  with,  namely  (1)  that  neither  conven- 
ience nor  economy  will  be  conserved  by  main- 
taining In  cities  constituting  county  seats 
two  systems  and  two  public  offices  and  two 
officers  for  the  collection  and  disbursement 
of  taxes}  and  (2)  it  Is  necessnry  to  the  con- 
venient and  orderly  dispatch  of  public  busi- 
ness that  all  cities  have  a  local  treasurer,  or 
other  officers,  to  receive,  hold,  and  disburse 
the  taxes  and  other  revenues  of  such  city. 
With  these  facts  before  us,  the  construction 
of  the  statute,  under  review,  presents  neither 
violent  conflict,  nor  puzzling  ambiguity.  In 
the  50  years  following  the  adoption  of  our 
present  Constitution,  the  laws  relating  to 
municipal  government  had  become  so  numer- 
ous, repetitions),  and  confused  that  the  Leg- 
islature of  1903  provided  for  the  appointment 
of  a  commission  to  "compile,  revise,  and  codi- 
fy." among  others,  the  statutes  of  the  state 
relating  to  municipalities,  "to  improve,  sys- 
tematize, harmonize,  and  make  such  laws 
clear,  and  intelligible."  The  commission, 
composed  of  eminent  lawyers,  as  a  part  of 
Its  report  to  the  General  Assembly  in  1905, 
submitted  a  bill,  containing  what  was  pro- 
posed as  a  complete,  efficient,  and,  so  far  as 
practicable,  a  harmonious  system  of  govern- 
ment for  cities  and  towns.  In  the  scheme 
devised  by  the  commission  It  Is  very  clear 
that  It  was  Intended  that  In  all  county  seat 
cities,  being  places  where  county  treasurers 
are  required  to  keep  their  offices,  the  office 
of  city  treasurer  should  be  dispensed  with, 
and  that  all  duties  conferred  by  the  act  upon 
treasurers  of  other  cities  should  in  such  coun- 
ty seat  cities  be  Imposed  upon  county  treas- 
urers. The  original  bill,  as  proposed  by  the 
commissioner,  and  as  introduced  in  the  Legis- 
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lature,  in  defining  the  elective  officers  of 
cities,  provided  (section  43)'  that  treasurers 
should  be  elected  in  all  the  cities  of  the  state, 
except  county  seat  cities,  in  which  latter 
class  the  county  treasurer  should  act  as  city 
treasurer.  This  section  of  the  bill  was 
amended  by  inserting  the  words  "of  the 
first,  second;  and  third  class"  as  they  appear 
in  the  fourth  line  of  section  43  of  the  statute 
(Senate  Journal,  p.  910),  so  as  to  restrict  the 
non electing  county  seat  cities -to  cities  of  the 
first,  second,  and  third  class,  thus  leaving 
treasurers  to  be  elected  In  county  seat  cities 
of  the  fourth  and  fifth  class.  This  legis- 
lative purpose  is  further  manifested  in  an 
amendment  made  to  section  196  by  inserting 
the  words  "of  the  first,  second,  and  third 
class'*  as  they  appear  In  lines  3,  12,  and  17 
of  said  section,  also  as  they  appear  further 
in  section  195  and  207  of  the  law.  The 
amendments  there  mentioned  are  all  the 
amendments  made  to  the  sections  of  the 
original  bill  now  under  consideration,  which 
are  at  all  material  to  the  question  before  us. 
With  the  aid  of  this  fact,  we  will  now  pro- 
ceed to  notice  what  appears  to  us  as  the  true 
rendering  of  the  law  with  respect  to  the 
duties  of  county  treasurer.  We  are  of  opin- 
ion that  it  was  Intended  by  both  the  Codifi- 
cation Commission,  while  engaged  In  devis- 
ing a  governmental  scheme  for  cities,  which 
should  be  efficient,  uniform,  economical,  and 
convenient,  and  the  General  Assembly  in  en- 
acting the  statute  before  us,  to  Impose  upon 
county  treasurers  the  duty  of  collecting  all 
regular  taxes  for  all  the  cities  of  their  re- 
spective counties,  current  and  delinquent,  and, 
when  collected,  to  turn  the  same  over  to 
the  several  city  treasurers,  except  that  In 
county  seat  cities  of  the  first,  second,  and 
third  class,  the  county  treasurer  shall  also 
be  and  act  as  city  treasurer  ex  officio.  This 
conclusion  has  been  reached  from  the  follow- 
ing considerations:  Section  43  of  said  act 
makes  it  the  duty  of  all  cities  of  the  state  to 
elect  a  city  treasurer,  except  county  seat 
cities  of  the  first,  second,  and  third  class, 
thus  placing  county  seat  cities  of  the  fourth 
and  fifth  classes  upon  the  same  footing  as  to 
the  election  of  a  city  treasurer,  as  noncounty 
seat  cities.  Requiring  all  cities  but  those  ex- 
cepted to  elect  city  treasurers  does  not  nec- 
essarily mean  that  such  treasurers  shall  be 
charged  with  the  duty  of  collecting  the  city 
taxes,  and  it  Is  plain  from  the  sections  of 
the  statute  that  follows  that  no  such  right 
or  duty  rests  upon  city  treasurers,  except  as 
imposed  upon  the  treasurer  of  cities  of  the 
fourth  class  which  are  not  county  seats,  as 
provided  by  the  act  of  March  9,  1907  (Acts 
1907,  p.  333,  C.  198). 

Section  195  provides  that  in  cities  of  the 
first,  second,  and  third  class  the  office  of  city 
treasurer  shall,  upon  the  expiration  of  the 
term  of  the  present  incumbent,  "be  abolished, 
•  •  •  and  thereafter  in  every  city  of  the 
first,  second,  and  third  class,  which  la  a  coun- 


ty seat,  the  county  treasurer  of  such  county 
shall  be  treasurer,  ex  officio,  of  such  city;  and 
shall  perform  all  duties  in  this  act  required 
to  be  performed  by  city  treasurers;  and  wher- 
ever in  this  act,  in  relation  to  cities  of  the 
first,  second,  and  third  class,  which  are  coun- 
ty seats,  the  term  treasurer,  or  city  treasurer, 
Is  used,  such  designation  should  apply  to  the 
county  treasurer,  acting  as  treasurer  in  any 
such  city." 

Section  196  further  emphasizes  the  aboli- 
tion of  the  office  of  city  treasurer  in  county 
seats  which  come  within  one  of  the  three 
highest  classes,  and  directly  and  expressly 
Imposes  upon  county  treasurers  the  duty 
of  collecting  all  the  regular  taxes  in  such 
cities  of  the  state.  It  provides  "that  the 
treasurer  of  every  county  having  a  city  as 
its  county  seat  (except  in  cities  of  the  fourth 
and  fifth  class)  shall,  upon  the  expiration  of 
the  term  of  the  present  Incumbent,  perform 
all  the  duties  which  by  law  or  the  ordinances 
of  such  city  are  required  to  be  performed  by 
the  treasurer  thereof,  in  the  same  manner, 
and  with  like  effect,  as  such  duties  are  re- 
quired to  be  performed  by  the  city  treasurer.* 
It  further  provides  that  such  county  treasur- 
er, before  assuming  the  duties  of  such  city 
treasurer,  shall  take  an  oath  to  faithfully  per- 
form his  duties,  and  execute  a  bond  payable 
to  the  state,  with  surety  to  be  approved  by 
the  common  council,  in  a  penalty  prescribed 
by  such  council,  conditioned  that  he  will 
faithfully  discharge  the  duties  of  his  office 
so  far  as  the  same  affect  the  city,  and  safely 
keep  an  account  for  all  moneys  received  by 
him  for  such  city. 

Section  197  provides  that,  after  the  taking 
effect  of  this  act,  the  city  treasurer  of  all 
county  seat  cities  of  the  first,  second,  and 
third  class,  upon  the  expiration  of  his  term, 
shall  make  settlement  with  the  city  clerk 
and  pay  over  to  the  county  treasurer  all 
funds  in  his  hands. 

Sections  200  to  208,  inclusive,  which  pro- 
vide the  procedure  In  the  assessment  and 
collection  of  taxes  in  all  cities  of  the  state, 
make  it  plain  that  city  treasurers  have  noth- 
ing to  do  with  the  collection  of  regular  taxes, 
current  or  delinquent,  beyond  receiving  the 
money  from  the  county  treasurer,  after  ho 
has  collected  It  from  the  taxpayers,  except 
as  otherwise  provided  by  the  act  of  March  9, 
1907  (Acts  1907,  p.  333,  c.  196). 

Section  200  enacts  that  "it  shall  be  the 
duty  of  the  auditor  of  the  county  In  which 
any  city  Is  situated  In  each  year  to  make 
out  and  deliver  to  the  city  clerk,  in  cities  of 
the  fifth  class,  and  the  department  of  flnanc* 
In  cities  of  every  other  class,"  a  certificate 
showing  the  aggregate  assessment  of  taxa- 
tion for  the  current  year  of  all  taxable  prop- 
erty in  the  city  as  returned  by  the  assessor 
and  fixed  by  the  board  of  review.  Such  de- 
partment of  finance,  or  city  clerk,  shall  lay 
such  certificate  before  the  common  council 
at  its  next  regular  meeting,  which  shall  pro- 
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reed  to  levy  a  tax  upon  the  property  listed 
sufficient  to  meet  the  wants  of  the  city  for 
the  ensuing  year.  The  levy  of  the  taxes  so 
made  by  the  common  council  (section  201) 
shall  be  forthwith  certified  to  the  county  au- 
ditor, who  shall  proceed  to  compute  the  taxes 
for  the  city,  as  required  to  do  for  state,  coun- 
ty, and  township  taxes,  and  enter  the  amount 
of  tax  chargeable  to  each  person  against  the 
name  of  such  person  as  it  appears  upon  the 
tax  duplicate  of  the  county  for  such  city, 
in  proper  columns  where  the  taxes  for  state* 
county,  and  township  with  which  such  per- 
son is  charged,  is  entered,  and  the  aggregate 
set  down  in  a  column  of  totals,  and  "such 
duplicate  shall  thereupon  be  delivered  to 
the  treasurer  of  the  county  as  now  provided 
by  law."  Every  such  county  treasurer  (sec- 
tion 202)  shall  include  In  the  notice  required 
to  be  given-  by  him  of  the  receipt  of  the  tax 
duplicate  for  collection  a  statement  of  the 
amount  of  taxes  charged  in  such  city  for 
city  purposes,  and  such  notice  shall  be  the 
only  notice  required  for  such  facts,  Such 
county  treasurer  shall  collect  all  taxes  shown 
upon  the  duplicate  of  such  city  for  city  pur* 
poses,  the  same  as  he  is  required  to  collect 
the  taxes  for  state,  county,  and  township 
purposes. 

Such  county  treasurer,  acting  as  city  treas- 
urer (section  208)  shall,  when  making  his 
annual  settlement  with  the  county  auditor, 
as  now  required  by  law,  make  settlement  with 
such  auditor  for  the  amount  with  which  he  is 
chargeable  on  account  of  city  taxes.  Imme- 
diately upon  such  settlement  the  auditor  shall 
make  out  a  statement  in  duplicate,  showing 
the  aggregate  amount  of  all  current  and 
delinquent  city  taxes  that  have  been  col- 
lected by  the  county  treasurer,  as  shown  by 
the  duplicate,  one  copy  of  which  statement 
shall  be  delivered  to  the  department  of 
finance,  or  the  city  clerk,  as  the  case  may  be, 
who  shall  charge  the  amount  thereby  to 
have  been  collected  to  such  county  treasurer 
as  cash  in  his  hands. 

Section  204  provides  that  the  county  audi- 
tor shall  make  out  a  list  of  delinquent  city 
taxpayers,  as  shown  by  the  duplicate,  which 
shall  be  delivered  to  the  county  treasurer, 
who  shall  be  thereby  empowered,  and  it 
shall  be  his  duty  to  collect  such  delinquent 
taxes,  In  the  same  manner  and  with  the  same 
penalty  and  interest  as  state,  county,  and 
township  taxes  are  collected. 

Section  205  provides  for  the  settlement  of 
the  county  treasurer  with  the  county  au- 
ditor for  delinquent  taxes  collected  on  be- 
half of  cities. 

Section  206  provides  for  the  sale,  by  coun- 
ty treasurers  of  the  property  of  city  delin- 
quents, for  a  recovery  of  city  taxes. 

The  system  for  the  collection  and  lodging 
of  regular  city  taxes  with  the  city  treasurers 
Is  concluded,  and  clearly  indicated  by  sec- 
tion 208,  the  material  part  of  which  we  quote: 


"The  treasurer  of  every  county  In  the  stats 
shall  keep  an  account  of  all  moneys  re- 
ceived by  him  for  each  city  in  such  county, 
for  taxes,  current  or  delinquent,  assessments, 
license  fees  and  from  all  sources  whatever; 
and  on  the  first  day  of  each  month  be  shall 
receipt  (that  Is,  acknowledge  in  writing),  to 
the  controller  of  such  city,  in  cities  in  which 
the  office  of  controller  has  been  created,  and 
to  the  city  clerk  in  all  other  cities,  for  the 
amounts  collected  by  him  as  aforesaid  for  the 
preceding  month,  itemizing  the  moneys  so  by 
him  collected,  which  amounts  so  receipted 
for  shall  at  once  be  available  for  such  city's 
use.  In  cities  of  the  fourth  and  fifth  classes, 
and  in  all  other  cities  which  are  not  county 
seats,  such  county  treasurer  shall  pay  over 
such  amounts  to  the  city  treasurer  of  such 
cities  respectively;  and  In  cities  of  the  first, 
second,  and  third  classes,  which  are  county 
seats,  he  shall  pay  such  amounts  on  the  war- 
rants drawn  on  the  city  treasurer  by  the 
city  controller  of  each  of  such  cities  respec- 
tively, and  as  otherwise  provided  in  this  act" 
Section  207  In  fixing  the  compensation  of 
officers  enacts  that  the  county  auditor,  for  all 
services  required  to  be  performed  by  him  un- 
der this  act  shall  receive  an  annual  salary 
in  county  seat  cities  of  the  first  class  of  $1,000, 
in  such  cities  of  the  second  class  of  $500, 
and  in  such  cities  of  the  third  class  of  $400. 
The  county  treasurer  for  all  services  required 
of  him  in  such  cities  of  the  first  class  shall 
receive  $8,500,  in  cities  of  the  second  class 
$1,500;  and  In  cities  of  the  third  class  $1,000, 
to  be  paid  out  of  the  funds  of  the  city  upon 
allowance  of  the  common  council;  and,  in 
addition  to  such  salary,  the  treasurer  shall 
be  allowed  5  per  centum  of  the  amount  of 
taxes  collected  by  him.  "For  their  services 
under  this  act  hi  cities  other  than  cities  of 
the  first  second,  and  third  class,  which  are 
county  seats,  county  auditors  and  treasurers 
shall  receive  no  compensation  other  than 
that  allowed  them  by  law,  as  Such  county 
officers." 

The  making  of  provisions  for  the  collec- 
tion of  city  taxes  by  county  treasurers  did 
not  relieve  municipal  bodies  from  the  neces- 
sity of  having  some  public  officer  to  discharge 
the  usual  and  appropriate  duties  incident  to 
the  office  of  treasurer,  such  as  the  collection 
of  license  fees  and  other  claims  due  the 
city,  and  to  receive,  hold,  and  disburse  the 
various  revenues  provided  for  the  mainte- 
nance of  the  city  government  The  Legisla- 
ture recognized  this  continuing  necessity, 
and  having  first  by  section  43,  provided  for 
the  election  of  city  treasurers  In  all  cities  of 
the  state  except  county,  seat  cities  of  the 
first  second,  and  third  classes,  and  provided, 
in  section  105,  that  in  the  excepted  cities  the 
county  treasurer  shall  act  as  treasurer  ex 
officio,  devotes  sections  200  to  212,  inclusive, 
solely  to  the  defining  and  prescribing  of  the 
duties  of  all  city  and  acting  city  treasurers. 
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But  the  collection  of  regular  city  taxes  no- 
where appears  as  one  of  their  duties  only  in 
the  excepted  cities.  Among  other  things, 
"they  shall  receive  all  moneys  due  to,  or  col- 
lected for  any  city,"  as  taxes  collected  by  the 
county  treasurer.  They  shall  pay  all  city 
warrants  and  obligations,  redeem  and  cancel 
bonds  and  city  orders,  make  reports,  etc. 
In  other  words,  they  shall  perform  all  the 
duties  usual  to  the  office  of  treasurer  of  a 
municipal  corporation  other  than  collect  regu- 
lar city  taxes. 

The  system  outliued  and  defined  by  the 
sections  referred  to  for  the  collection  of  city 
taxes  Is  reasonable  and  efficient,  and  there 
appears  no  just  ground  for  calling  In  ques- 
tion the  correctness  of  the  court's  conclusions 
of  law,  as  set  forth  at  the  bead  of  this  opin- 
ion. Appellant,  however,  contends  that,  if 
the  interpretation  by  the  circuit  court  is 
correct,  then  section  207  of  the  statute  is 
Invalid  as  being  in  contravention  of  section 
21  of  tbe  BUI  of  Rights,  which  affirms  that 
"no  man's  particular  services  shall  be  de- 
manded without  just  compensation/'  and 
likewise  in  conflict  with  section  23  of  the 
Bill  of  Rights,  which  forbids  the  General 
Assembly  the  granting  to  "any  citizen,  or 
class  of  citizens,  privileges,  or  immunities, 
which  upon  the  same  terms  shall  not  equally 
belong  to  all  citizens."  In  the  exercise  of  Its 
sound  judgment  the  General  Assembly,  in 
creating  a  public  office,  and  In  defining  the 
duties  of  the  officer,  may  arbitrarily  deter- 
mine and  fix  tbe  compensation  to  be  allowed 
for  tbe  services  required  of  such  officer, 
either  by  a  system  of  fees  and  allowances  for 
specific  Items  or  by  a  lump  salary  for  all; 
and  any  one  accepting  such  office  takes  it 
cum  onere,  and  impliedly  undertakes  to  per- 
form all  the  official  acts  there  prescribed, 
and  that  may  be  subsequently  prescribed  and 
Imposed  upon  It  by  the  Legislature,  without 
any  compensation  other  than  that  granted  by 
the  statute.  As  said  in  Yeager  v.  Board,  95 
Ind.  427,  430:  "If  the  Legislature  imposes 
burdensome  or  unremunerative  duties,  he 
must  perform  as  required,  or  resign  the 
office.  Such  duties  are  official,  and  not  par- 
ticular services,  under  the  Constitution,  which 
cannot  be  required  without  just  compensa- 
tion." See,  also,  Falkenburg  v.  Jones,  5  Ind. 
296;  Bynum  v.  Board,  100  Ind.  90;  Board  v. 
Gresham.  101  Ind.  63. 

If  it  can  be  said  that  section  23  applies  to 
public  officers  at  all,  or  that  public  office  is  a 
privilege  (see  Ferner  v.  State,  151  Ind.  247, 
250, 51  N.  E.  360),  the  provision  cannot  be  held 
to  embrace  the  facts  of  this  case  because 
treasurers  of  cities  of  the  first  class  and 
those  of  the  fifth  class  are  not  of  the  same 
class,  and  do  not  have,  or  cannot  therefore 
perform,  duties  identical  in  kind  and  extent. 
Section  207  is  not  obnoxious  to  the  Consti- 
tution on  the  grounds  claimed.  We  find  no 
error. 

Judgment  affirmed. 


(40  Ind.  App.  664) 

WORTHINGTON  v.  QUALKINBUSH.  (No. 
6,139.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  22,  1907.) 

1.  justice  of  the  peace  —  jurisdiction  —  ' 
Territorial  Limits. 

Under  the  express  provisions  of  Boms' 
Ann.  St.  1901,  §  1498,  the  jurisdiction  of  a  jus- 
tice of  the  peace  is  limited  to  his  township. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  31,  Justices  of  the  Peace,  §  146.] 

2.  Same— Process— Substituted  Service. 

Burns'  Ann.  St  1901,  §  310,  provides  that, 
when  an  individual  has  an  office  or  agency  in 
any  county  for  the  transaction  of  business,  any 
action  connected  with  such  business  may  be 
brought  in  the  county  where  the  office  or  agency 
is  located,  and  service  on  any  agent  or  clerk  em- 
ployed in  the  office  or  agency  shall  constitute 
service  on  the  principal.  Held  that,  where  a 
nonresident  of  the  United  States  owned  a  farm 
in  Indiana  and  maintained  an  office  and  resident 
agent  thereon  jurisdiction  of  such  nonresident 
could  be  obtained  by  a  justice  of  the  peace  in  the 
township  where  the  office  was  maintained  by 
service  of  process  on  the  agent. 

Appeal  from  Circuit  Court,  Martin  Coun- 
ty; H.  Q.  Houghton,  Judge. 

Action  by  John  Quaiklnbush  against  Louis 
N.  Worthington.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  Affirmed. 

J.  T.  Rogers,  for  appellant  Hiram  McCor- 
mick  and  F.  E.  Gilklson,  for  appellee. 

ROBY,  J.  The  question  for  decision  is 
whether  jurisdiction  of  a  nonresident  of  the 
state  and  of  the  United  States,  who  owns  a 
farm  in  this  state  and  conducts  the  same  by 
a  resident  agent  and  maintains  an  office 
thereon,  can  be  obtained  in  a  suit  growing 
out  of  matters  connected  with  such  agency  be- 
fore a  justice  of  the  peace  through  service  of 
process  upon  said  agent  The  jurisdiction  of 
a  justice  of  the  peace  Is  limited  to  his  town- 
ship. Section  1498,  Burns'  Ann.  St.  1901. 

Section  32  of  "An  act  concerning  proceed- 
ings in  civil  cases,"  approved  April  7,  1881 
(Acts  1881,  p.  245,  c.  38;  section  310,  Burns' 
Ann.  St  1901),  is  as  follows:  "When  a  corpo- 
ration, company,  or  Individual  has  an  office 
or  agency  in  any  county  for  the  transaction  of 
business,  any  action  growing  out  of,  or  con- 
nected with,  the  business  of  such  office  may 
be  brought  In  the  county  where  the  office  or 
agency  Is  located,  at  the  option  of  the  plain- 
tiff, as  though  the  principal  resided  therein; 
and  service  upon  any  agent  or  clerk  employed 
in  the  office  or  agency  shall  be  sufficient  serv- 
ice upon  the  principal;  or  process  may  be 
sent  to  any  county,  and  served  upon  the  prin- 
cipal." This  is  a  civil  action.  It  grows  out 
of  the  business  of  such  office.  It  Is  brought  In 
the  county  where  the  same  is  located  and  In 
the  proper  township,  and  its  facts  bring  It 
within  the  letter  of  the  statute.  Rauber  v. 
Whitney,  125  Ind.  216,  25  N.  E.  186.  It  is 
also  within  the  reason.  The  agent  who  rep- 
resents the  appellant  when  a  man  Is  to  be 
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o  clear  land,  to  plow,  and  to  do  other 
ought  to  represent  him  in  a  salt  to 

for  such  services, 
ment  affirmed. 


Adp.  5S2) 

OI/T  r.  HOOVER.   (No.  5,973.) 

ate  Court  of  Indiana,  Division  No.  2. 
Nov.  22,  1907.)" 

sal — Review — Harmless  Error  —  In- 
rrioNS. 

lere,  in  an  action  against  the  proprietor 
spital  for  medical  attention  to  a  patient, 
nurse  hire  and  services  of  a  consulting 
in.  plaintiff  testified  that  he  engaged  the 
lithout  being  requested  to  do  so  by  the 
tor,  and  paid  her  without  being  requested 
>  after  the  proprietor  had  refused  to  pay, 
cedes  that  he  cannot  recover  for  the  serv- 
he  consulting  physician,  plaintiff  was  not 
by  an  instruction  eliminating  any  claims 
se  hire  and  for  the  consulting  physician. 
N'ote.— For  cases  in  point,  see  Cent.  Dig. 
Appeal  and  Error,  §§  4219,  4220.] 

x  —  Written    Instructions  —  Neces- 

e  failure  of  the  court  to  give  all  the  in- 
ns in  writing,  as  required  by  Acts  1903, 

c  193,  unless  the  parties  consent  that 
ructions  may  be  oral,  is  reversible  error. 
Note.— For  cases  in  point,  see  Cent.  Dig. 

Trial,  §§  514-523.] 

al  from  Circuit  Court;  Marlon  Coun- 
C.  Allen,  Judge. 

•n  by  William  F.  Molt  against  Blanche 
.  From  a  judgment  of  the  circuit 
or  defendant,  rendered  on  appeal  from 
ment  of  a  justice  of  the  peace,  plain- 
>eals.  Reversed. 
\1  N.  E.  221. 

:.  Bachelder,  for  appellant 


STOCK,  0.  J.  This  action  was  com- 
.  In  the  court  of  a  justice  of  the  peace 
Igment  rendered  against  the  appellant, 
as  plaintiff  below,  for  costs.  From 
dgment  he  appealed  to  the  Marion  cir- 
urt  A  trial  In  the  court  last  named, 
a  jury,  resulted  In  a  verdict  and  judg- 
>r  appellee. 

only  error  assigned  Is  the  action  of 
irt  In  overruling  appellant's  motion  for 
trial.  An  amended  complaint  filed  be- 
e  justice  of  the  peace  stated,  In  sub- 
that  the  defendant  was  the  owner, 
tor,  and  manager  of  a  maternity  home 
ng-In  hospital  In  the  city  of  Indianapo- 
at  from  the  27th  day  of  March,  1902, 
le  24th  day  of  April,  1902,  the  plaintiff, 
request  of  the  defendant,  rendered 
1  attention  to  a  woman  then  about  to 
Qned  In  said  maternity  home,  and  at 
uest  procured  a  nurse  for  and  had  con- 
physicians  attend  upon  said  woman; 
e  defendant  Is  Indebted  to  him  In  the 
:  $181  for  medical  attention  and  for 


nurse  hire  furnished  as  aforesaid.  A  bill 
of  particulars  is  filed  with  the  complaint. 
This  complaint  was  the  only  pleading  in  the 
cause. 

The  third,  fourth,  fifth,  sixth,  and  seventh 
reasons  for  a  new  trial  are,  respectively,  that . 
the  court  erred  In  giving  to  the  jury,  re- 
spectively, Instructions  numbered  2,  3,  4,  and 
5.  These  instructions,  in  substance,  informed 
the  jury  that  under  the  statute  of  frauds 
one  cannot  be  held  liable  for  the  debt  of 
another,  unless  the  promise  to  pay  said  debt 
Is  in  writing,  signed  by  the  person  sought  to 
be  charged;  that,  to  entitle  plaintiff  to  re- 
cover, It  must  appear  from  the  evidence  that 
there  was  a  contract  entered  into  between 
plaintiff  and  defendant  that  the  services  were 
in  the  first  instance  to  be  charged  to  the 
defendant,  and  that  they  were  to  be  rendered 
on  her  account;  that,  unless  the  jury  found 
such  contract  to  have  been  so  entered  Into 
by  a  preponderance  of  the  evidence,  the  ver- 
dict should  be  for  the  defendant,  and  the 
fifth  instruction  that,  if  the  jury  found  by  a 
fair  preponderance  of  the  evidence  that  the 
said  contract  was  so  entered  Into,  the  verdict 
should  be  for  the  plaintiff,  and  damages  as- 
sessed in  such  sum  as  would  reasonably  com- 
pensate him  for  the  services  rendered.  This 
Instruction  limited  plaintiffs  right  to  recov- 
er to  services  rendered  by  him  alone,  elim- 
inating any  claims  for  nurse  hire  and  for  the 
attending  physician.  Appellant  was  not  In- 
jured by  this  omission,  for  he  testified  that 
he  had  engaged  the  nurse  without  being  re- 
quested to  do  so  by  appellee,  and  paid  her 
without  being  requested  to  do  so  by  appellee, 
that  he  paid  her  after  the  appellee  had  refus- 
ed to  do  so.  Appellant  virtually  concedes 
that  he  cannot  recover  for  the  services  of  the 
consulting  physician. 

The  eighth  reason  for  a  new  trial  is  that 
the  court  erred  In  not  giving  instructions 
Nos.  4  and  5  to  the  jury  In  writing,  that  the 
same  were  given  in  parol,  and  that  the  court 
did  not  have  the  stenographer  take  the  same 
down  In  shorthand  at  the  time  of  giving  the 
same,  nor  at  any  other  time.  They  should 
have  been  In  writing.  An  act  concerning 
proceedings  In  civil  procedure,  approved 
March  9,  1903  (Acts  1903,  p.  338,  c.  193),  pro- 
vides that  all  Instructions  given  by  the  court 
shall  be  in  writing.  The  failure  to  so  give 
them  was  reversible  error.  To  the  manner 
of  giving  them  and  to  their  contents  appellant 
timely  excepted.  The  statute  contains  the 
provision  that,  If  the  parties  consent  thereto, 
the  court  may  instruct  the  jury  orally.  In 
the  case  at  bar  no  such  consent  was  given. 

For  this  error,  the  judgment  must  be  re- 
versed, and,  as  other  questions  presented  are 
not  likely  to  arise  upon  a  second  trial,  they 
need  not  be  considered. 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  a  new  trial. 
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(40  Ind.  App.  508) 

PITTSBURG,  C,  C.  &  ST.  L.  RY.  CO.  v. 
RICHARDSON.   (No.  6,103.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  19,  1907.) 

1.  Carriers— Injuries  to  Passenger —Acts 
of  Fellow  Passenger — Dutt  of  Cabbies. 

It  is  the  duty  of  a  common  carrier  to  pro- 
tect a  passenger  from  the  unprovoked  assault  of 
a  fellow  passenger  if  there  is  reason  to  believe 
that  it  is  threatened  and  can  be  prevented. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1125.] 

2.  Sake  —  Knowledge  of  Cabbies  —  Plead- 
ings—Constbuction. 

In  an  action  against  a  carrier  for  injuries 
to  plaintiff,  a  passenger,  through  being  shot  by 
a  fellow  passenger,  an  allegation  that  defendant's 
brakeman  "permitted"  the  shooting  embraced 
the  element  of  knowledge  of  the  danger  threat- 
ened or  of  the  facts  from  which  It  might  have 
been  anticipated;  the  verb  "permit"  importing 
knowledge  of  the  act  permitted. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  6,  pp.  5315-5318;  vol.  8,  p. 
7752.] 

8.  Negligence— Pleading — Sufficiency. 

A  general  averment  of  negligence  is  suffi- 
cient if  a  violation  of  duty  is  shown. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §§  174,  175.] 

4.  Carbiebs— Injuries  to  Passenger— Neg- 
ligence—Acts  of  Fellow  Passengers- 
Complaint— Sufficiency. 

In  an  action  against  a  carrier  for  injuries 
to  plaintiff,  a  passenger,  through  being  shot  by 
a  fellow  passenger,  a  complaint  alleging  that  de- 
fendant's brakeman  was  in  charge  of  the  car  in 
which  plaintiff  was  riding  at  the  time  of  the  as- 
sault, and  that  he  could  have  prevented  the  as- 
sault, but  negligently  permitted  it,  was  not  open 
to  the  objection  that  there  was  no  averment  that 
the  brakeman  was  at  the  time  acting  within  the 
scope  of  hiR  employment:  the  duty  to  protect 
passengers  from  the  assaults  of  other  passengers 
being  among  the  recognized  duties  of  brakcmen. 
•  5.  Sake— Degree  of  Care  Required  of  Car- 
rier—Instructions. 

In  an  action  against  a  carrier  for  injuries 
to  plaintiff,  a  passenger,  through  being  shot  by 
a  fellow  passenger,  plaintiff  alleged  that  defend- 
ant's brakeman  negligently  permitted  the  as- 
sault, though  he  could  have  prevented  it.  Held, 
that  an  instruction  that  a  carrier  of  passengers 
must  exercise  for  their  safety  the  highest  care 
and  diligence  compatible  with  the  nature  of  the 
carriage,  that  it  owes  the  passenger  the  duty  of 
warning  and  protecting  him  against  danger 
known  to  the  carrier,  and  that  the  carrier  is 
responsible  for  the  slightest  negligence,  if  in- 
jury is  caused  thereby— was  correct. 

Appeal  from  Circuit  Court,  Floyd  County; 
Wm.  C.  Utz,  Judge. 

Action  by  Robert  Richardson,  by  his  next 
friend,  against  the  Pittsburg,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

M.  Z.  Stannard  and  Mclntyre,  Bullett  ft 
James,  for  appellant.  E.  B.  Stotsenburg  and 
J.  H.  Weathers,  for  appellee. 

COMSTOCK,  O.  J.  Action  by  appellee  for 
personal  Injuries  sustained  while  a  passen- 
ger on  appellant's  train  at  the  hands  of  a 
fellow  passenger  because  of  the  negligence  of 


appellant's  brakeman.  Issues  were  formed 
upon  the  pleadings,  and  a  trial  had  resulting 
in  a  verdict  on  which  Judgment  was  rendered 
in  favor  of  appellee  for  $250.  Only  the  ac- 
tion of  the  court  In  overruling  appellant's  de- 
murrer to  the  complaint  for  want  of  facts 
and  its  motion  for  a  new  trial  are  discussed. 

The  complaint,  after  alleging  the  minority 
of  the  plaintiff,  the  corporate  capacity  of  ap- 
pellant, and  Its  operation  of  a  line  of  railroad 
extending  from  the  city  of  Louisville,  Ky., 
to  the  city  of  New  Albany,  Ind.,  that  said 
defendant  daily  ran  a  large  number  of  pas- 
senger trains  over  its  said  road,  carrying 
large  numbers  of  passengers  between  said 
points,  alleges  that  on  the  12th  day  of  March, 
1905,  plaintiff,  Thomas  Alexander,  and  one 
George  Fredice,  took  passage  about  11:30  p. 
m.  In  the  same  coach  of  one  of  defendant's 
passenger  trains  at  said  Louisville  for  New 
Albany,  Ind. ;  that  said  Alexander  was  Intoxi- 
cated and  boisterous ;  that  the  brakeman  and 
conductor,  servants  of  the  appellant,  were  In 
said  coach  and  made  no  effort  to  remove 
said  Alexander  from  the  train;  that  when 
said  train  reached  Silver  street  In  New  Al- 
bany, the  said  Alexander  stepped  Into  the 
aisle  of  said  coach  by  the  side  of  the  brake- 
man,  and  pulled  from  his  pocket  a  pistol, 
from  which  pistol  he  unlawfully  fired  a  shot 
out  and  toward  the  plaintiff,  although  the 
plaintiff  had  given  him  no  provocation  for 
said  act.  It  alleges  that  the  brakeman  In 
charge  of  said  train  and  In  said  passenger 
coach  could  easily  have  prevented  the  said 
Alexander  from  making  said  assault  upon  the 
plaintiff,  but  negligently  and  unlawfully  per- 
mitted said  Alexander  to  fire  said  shot  at 
the  plaintiff,  and  to  commit  an  assault  and 
battery  upon  him.  It  is  further  alleged  that 
the  shot  struck  plaintiff  In  the  left  arm,  seri- 
ously wounding  him.  It  sets  out  a  particular 
statement  of  his  injuries,  and  alleges  that 
he  was  wholly  without  fault,  and  that  his 
Injury  was  caused  wholly  through  the  negli- 
gence of  the  defendant  and  its  said  employes 
In  charge  of  said  train. 

The  complaint  Is  open  to  the  objection  urg- 
ed against  it,  that  It  contains  some  matters 
that  are  evidentiary  and  others  by  way  of 
recital  and  others  that  are  conclusions  of  the 
pleader.  These,  of  course,  do  not  add  to  its 
sufficiency.  It  does,  however,  directly  aver 
that  while  the  plaintiff  and  one  Alexander 
were  passengers  upon  appellant's  train  that 
the  brakeman  could  easily  have  prevented  the 
assault,  but  that  he  negligently  permitted 
said  Alexander  to  shoot  appellee  at  a  time 
when  he  had  given  said  Alexander  no  prov- 
ocation; that  plaintiff's  injuries  were  whol- 
ly due  to  the  negligence  of  the  defendant  and 
Its  employes  in  charge  of  said  train.  It  Is 
the  duty  of  a  common  carrier  to  protect  a 
passenger  from  the  unprovoked  assault  of  a 
fellow  passenger  if  there  is  reason  to  believe 
that  it  is  threatened  and  can  be  prevented. 
This  duty  springs  from  a  condition  created 
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by  a  third  party,  coupled  with  a  knowledge 
by  the  carrier's  servants  that  the  condition 
exists,  and  with  time  enough  to  intervene 
between  the  acquisition  of  the  knowledge  and 
the  Infliction  of  the  Injury  to  enable  the  serv- 
ant of  the  carrier  to  protect  the  passengers 
from  the  third  party'R  misconduct.  The  verb 
"permit"  imports  knowledge  of  the  act  per- 
mitted, and  the  charge  that  the  brakeman 
permitted  the  act  of  violence  In  question  em- 
braces the  element  of  knowledge  of  the  dan- 
ger threatened  or  of  the  facts  from  which 
the  danger  may  be  anticipated.  A  general 
averment  of  negligence  Is  sufficient  if  a  viola- 
tion of  duty  Is  shown. 

The  further  objection  Is  made  that,  while 
the  complaint  counts  upon  the  negligence  of 
appellant's  brakeman,  there  Is  no  averment 
that  the  brakeman  was  acting  within  the 
scope  of  his  employment  when  the  alleged 
omission  of  duty  occurred.  The  duty  to  pro- 
tect passengers  from  the  assaults  of  other 
passengers  is  among  the  recognized  duties  of 
brakemen.  It  Is  alleged  that  he  was  in 
charge  of  the  car  as  brakeman.  He  Is  charg- 
ed with  having  neglected  this  particular  duty. 
Considering  all  the  allegations,,  we  think  the 
complaint  complies  reasonably  with  the  rules 
of  pleading.  Louisville,  New  Albany  ft  Chi- 
cago Ry.  Co.  v.  Kendall,  188  Ind.  313,  36  N. 
B.  415. 

Exception  was  taken  to  instruction  No.  6, 
given  to  the  Jury  at  the  request  of  appellee. 
It  is  as  follows :  "No.  6.  The  common  carrier 
of  passengers  owes  them  not  merely  the  duty 
of  transportation,  but  also  that  of  exercising 
for  their  safety  the  highest  care  and  diligence 
compatible  with  the  nature  of  the  carriage. 
The  carrier  owes  the  passenger  the  duty  of 
warning  him  and  protecting  him  against  dan- 
ger when  it  Is  at  hand  and  known  to  the 
carrier.  Common  carriers  are  required  to  ex- 
ercise the_  highest  degree  of  care  to  secure 
the  safety  of  their  passengers,  and  are  respon- 
sible for  the  slightest  neglect,  if  injury  is 
caused  thereby."  It  is  conceded  that  this  de- 
gree of  care,  If  applied  to  a  case  where  In- 
Jury  to  a  passenger  has  resulted  from  defec- 
tive roadbed  or  equipment  or  neglect  of  duty 
In  the  selection  of  competent  servants,  would 
be  correct,  but  that  In  the  case  at  bar,  when 
the  injury  arose  from  the  act  of  a  third  par- 
ty, and  not  the  fault  of  the  carrier,  It  Is  not 
applicable.  The  case  of  Tall  v.  Baltimore 
Steam  Packet  Co.,  90  Md.  248,  44  Atl.  1007, 
47  L.  R.  A.  120,  Is  relied  upon.  It  supports 
appellant's  position,  but  it  is,  as  we  believe, 
against  the  weight  of  the  authorities.  The 
West  Memphis  Packet  Co.  v.  White,  99  Tenn. 
256,  41  8.  W.  583,  38  L.  R.  A.  427,  was  an 
action  against  a  steamboat  company  for  per- 
sonal injuries  to  a  passenger  caused  by  the 
negligent  use  of  a  gun  by  another  passenger. 
In  an  Instruction  the  trial  court  said :  "The 
defendants  in  this  case  were  bound  to  exercise 


the  utmost  care  and  vigilance  for  maintaining 
order  and  guarding  the  plaintiff,  White,  who 
was  a  passenger  on  board,  against  personal 
Injury  from  whatever  source  arising,  which 
might  reasonably  have  been  expected  to  oc- 
cur In  view  of  all  the  circumstances  of  the 
case  and  the  number  and  character  of  the 
passengers  on  board  the  boat."  In  a  preced- 
ing part  of  the  instructions  the  court  said 
that  the  defendant  was  liable  "for  injuries 
and  losses  arising  from  even  the  slightest 
negligence."  Upon  appeal  the  Supreme  Court 
of  Tennessee  affirmed  the  judgment,  citing 
from  the  leading  case  (Flint  v.  Norwich  &  N. 
Y.  Transportation  Co.,  6  Blatchf.  [U.  S.]  158, 
Fed.  Cas.  No.  4,873 ;  s.  c,  34  Conn.  554,  s.  c., 
13  Wall.  [U.  S.]  3,  20  L.  Ed.  556),  In  which 
Justice  Shipman  in  submitting  to  the  jury  a 
case  involving  the  liability  of  a  steamer  and 
its  owners  for  an  Injury  sustained  by  one  pas- 
senger from  the  act  of  a  fellow  passenger 
said:  "The  defendants  were  bound  to  exer- 
cise the  utmost  vigilance  and  care  in  main- 
taining order  and  guarding  the  passengers 
against  violence  from  whatever  source  aris- 
ing which  might  reasonably  be  anticipated 
or  naturally  be  expected  to  occur  in  view  of 
all  the  circumstances  and  the  number  and 
character  of  the  persons  on  board."  The  rule 
has  been  adopted  in  Goddard  v.  Grand  Trunk 
Ry.  Co.,  57  Me.  202,  2  Am.  Rep.  39 ;  Stewart 
v.  Brooklyn  &  C.  R.  Co.,  90  N.  Y.  588,  43  Am. 
Rep.  185;  New  Orleans,  St  L.  &  C.  R.  Co. 
v.  Burke,  53  Miss.  200,  24  Am.  Rep.  689; 
Pittsburg,  Ft  Wayne  &  O.  Ry.  Co.  v.  Hinds, 
53  Pa.  512,  91  Am.  Dec  224;  Carpenter  v. 
Boston  &  A.  Ry.  Co.,  97  N.  Y.  494,  49  Am. 
Rep.  540 ;  Galloway  v.  Chicago,  M.  &  St  L.  Ry. 
Co.,  56  Minn.  346,  57  N.  W.  1058,  23  L.  R.  A. 
442,  45  Am.  St  Rep.  468;  Pittsburg  4C,  R. 
Co.  v.  Pillow,  76  Pa.  511,  18  Am.  Rep.  424. 
Many  cases  might  be  cited  to  the  effect  that 
the  law  will  not  tolerate  any  negligence  on 
the  part  of  common  carriers,  although  they 
are  not  insurers  of  the  safety  of  their  pas- 
sengers. 

The  Instructions,  as  a  whole,  were  favor- 
able to  appellant  They  told  the  jury  that  the 
railroad  company  was  not  an  Insurer  of  the 
safety  of  the  plaintiff;  that,  If  the  evidence 
failed  to  establish  that  the  defendant  could 
have  prevented  Alexander  from  firing  the 
shot,  or  if  the  defendant  did  not  know,  or 
have  good  reason  to  believe,  that  Alexander 
intended  to  fire  the  shot,  In  time  to  have  tak- 
en the  necessary  steps  to  prevent  him  from 
so  doing,  the  verdict  should  be  for  the  defend- 
ant There  Is  evidence  from  which  the  Jury 
could  reasonably  infer  that  appellant's  brake- 
man  had  knowledge  of  Alexander's  intention 
to  shoot  in  time,  and  that  he  was  near  enough 
to  him  to  have  prevented  his  shooting.  All 
the  evidence  Is  that  he  made  no  effort  to  pre- 
vent the  shooting. 

Affirmed, 
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(40  Ind.  App.  624) 

CLEVELAND,  C,  C.  &  ST.  L.  RY.  CO.  v. 

SCHNEIDER.   (No.  6,118.) 
^Appellate  Court  of  Indiana.  Division  No.  2. 

Nov.  20,  1907.) 
L  Courts— Rules  or  Decision— Stark  De- 
cisis. 

Where  a  paragraph  in  a  complaint  de- 
murred to  was  substantially  the  same  as  a  para- 
graph in  a  complaint  in  another  action  Based 
on  the  same  occurrence  on  which  a  judgment 
had  previously  been  sustained  by  the  appellate 
court,  the  demurrer  was  properly  overruled. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §§  314-321.] 

2.  TbiaI/— Requests  to  Chabqe— Refusal— 
Other  Instructions. 

It  is  not  error  to  refuse  requests  to  charge 
which,  are  practically  covered  by  instructions 
given. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  651-659.J 

3.  Same  —  Instructions  —  Weight  or  Evi- 
dence —  Positive  and  Negative  State- 
ments. 

An  instruction  that  the  jury  should  give 
greater  weight  to  the  positive  statement  of  a 
witness  than  to  the  negative  statement  of  another 
witness  was  properly  refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  439h166.] 

4.  Same — Requests  to  Charge  —  Refusal  — 
Other  Instructions. 

Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  the  court  defined  plaintiff's  duty 
to  use  his  senses  of  sight  and  hearing  to  ascer- 
tain whether  a  train  was  approaching,  and 
charged  that  the  presence  of  an  electric  bell  near 
the  crossing  would  not  relieve  plaintiff  from 
the  duty  of  carefully  looking  and  listening  for 
any  and  all  warnings  of  the  approach  of  trains, 
a  request  to  charge  as  to  tho  effect  of  signals 
given  in  time  for  plaintiff  to  have  avoided  the 
injury  if  not  within  the  time  required  by  stat- 
ute, though  correct,  was  unnecessary  and  prop- 
erly refused. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  651-659.] 

Appeal  from  Circuit  Court,  Ripley  County: 
Wlllard  New,  Judge. 

Action  by  Anthony  Schneider  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

L.  J.  Hackney,  J.  O.  Cravens,  and  T.  S. 
Cravens,  for  appellant.  James  H.  Connelly 
and  McMullen  &  McMulleu,  for  appellee. 

COMSTOCK,  C.  J.  Action  for  damages  for 
Injuries  alleged  to  have  been  sustained  by 
plaintiff  on  a  public  highway  at  a  crossing 
of  said  highway  and  the  tracks  of  defendant 
company.  Issues  were  formed  on  the  third 
and  fourth  paragraphs  of  the  complaint  and 
answer  thereto.  A  trial  before  a  Jury  result- 
ed in  a  verdict  and  judgment  thereon  in  fa- 
vor of  appellee  for  $600.  With  the  verdict 
answers  were  returned  to  86  interrogatories. 

The  errors  assigned  question  the  action  of 
the  court  In  overruling  appellant's  demurrer 
for  want  of  facts  to  the  third  and  fourth 
paragraphs,  respectively,  of  the  complaint, 
In  overruling  appellant's  motion  for  judg- 
ment on  the  answers  to  interrogatories  not- 
withstanding the  general  verdict,  and  In 


overruling  appellant's  motion  for  a  new  tri- 
al. The  record  discloses  that  on  the  28th 
day  of  February,  1905,  the  plaintiff  was  driv- 
ing two  horBes  hitched  to  a  spring  wagon,  in 
which  be  and  his  wife,  Kate  Schneider,  were 
riding;  that  he  was  driving  upon  a  public 
street  in  the  town  of  Sun  mans,  Ripley  coun- 
ty, Ind.,  approaching  the  defendant's  track, 
and  that  as  he  drove  upon  the  track  a  train 
of  defendant  struck  the  plaintiff  and  his  wife. 
In  a  separate  action  to  recover  for  the  In- 
juries then  and  there  sustained  by  appellee's 
wife,  she  sued  and  recovered  judgment 
against  appellant,  from  which  judgment  an 
appeal  was  taken  to  this  court  by  the  appel- 
lant. The  judgment  of  the  lower  court  was 
affirmed.  80  N.  E.  985.  That  cause  was 
tried  on  the  second  paragraph  of  this  com- 
plaint The  facts  alleged  in  said  second  par- 
agraph and  in  the  third  paragraph  of  the 
case  at  bar  are  based  upon  the  same  occur- 
rence, and  are  substantially  the  same.  We 
need  not  set  them  out  here.  The  fourth  para- 
graph in  the  case  before  us  seeks  damages 
for  the  loss  of  plaintiff's  personal  property, 
the  killing  of  his  horses,  and  destruction  of 
his  wagon.  The  complaint  in  the  former 
case  was  held  good  as  against  substantially 
the  same  objections  that  are  urged  to  the 
present  complaint,  and,  upon  the  same  rea- 
soning, we  hold  that  the  demurrer  under 
consideration  was  properly  overruled. 

Between  the  answers  to  the  85  interroga- 
tories propounded  to  the  jury  and  the  general 
verdict  we  find  no  irreconcilable  conflict 
Appellant's  motion  for  judgment  notwith- 
standing the  general  verdict  was  therefore 
correctly  overruled. 

Complaint  Is  made  of  the  refusal  to  give 
the  third,  seventh,  eighth,  and  tenth  instruc- 
tions requested  by  appellant  Said  third  in- 
struction advises  the  jury  of  the  degree  of 
care  to  be  exercised  by  the  appellee  under 
the  circumstances.  "It  was  practically  cov- 
ered by  instructions  9  and  10  given.  Said 
instruction  7  stated  that  if  the  Jury  found 
that  the  crossing  in  question  was  dangerous, 
and  plaintiff  was  familiar  with  it  and  that 
there  was  another  safer  crossing  by  which 
plaintiff  could  have  crossed  and  with  which 
plaintiff  was  familiar,  then,  while  the  plain- 
tiff was  not  bound  to  relinquish  his  right  to 
use  the  Main  street  crossing  and  to  choose 
the  safer  crossing,  It  was  the  duty  of  the 
Jury  to  determine  whether  under  all  the  cir- 
cumstances plaintiff  used  ordinary  care  and 
caution  such  as  a  person  of  ordinary  pru- 
dence would  use  under  the  circumstances  in 
using  the  more  dangerous  crossing.  In  view 
of  other  instructions  given,  appellant  was  not 
prejudiced  by  said  action  of  the  court  Said 
Instruction  8  is  to  the  effect  that  the  jury 
should  give  greater  weight  to  a  positive 
statement  of  a  witness  than  to  a  negative 
statement  of  another  witness.  It  was  cor- 
rectly refused.  Ohio  &  Miss.  Ry.  Co.  v. 
Buck,  130  Ind.  304,  30  N.  EL  19.  Said  instruc- 
tion 10  advised  the  jury  as  to  the  effect  of 
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signals  given  In  time  for  appellee  to  have 
avoided  the  injury,  although  not  given  with- 
in the  limits  defined  by  the  statute.  The  In- 
struction might  have  been  correctly  given, 
but  it  certainly  was  not  necessary  for  their 
information.  For  example,  other  instructions 
defined  the  duty  of  the  appellee  to  use  both 
his  senses  of  sight  and  hearing  to  ascertain 
whether  a  train  was  approaching;  that  the 
fact  that  there  was  an  electric  bell  near  the 
crossing  would  not  relieve  him  from  the  duty 
of  carefully  looking  and  listening  for  any  and 
all  warnings  for  the  approach  of  trains. 

Objections  are  made  to  other  instructions, 
but  they  were  passed  upon  In  effect  hi  C,  C, 
O.  4  St  L  Ry.  Co.  v.  Kate  Schneider,  su- 
pra, and  need  not  be  further  referred  to  here. 

It  is  insisted  that  the  evidence  fails  to 
show  that  appellant  owned  or  operated  or 
controlled  the  engine  or  train  that  is  alleged 
to  have  caused  appellee  injury.  There  was 
evidence  fairly  tending  to  sustain  the  verdict, 
including  the  fact  which  appellant  now  ques- 
tions. We  are  not  warranted  in  disturbing  it. 

Judgment  affirmed. 


(40  Ind.  App.  656) 

NYCE  v.  SCHMOLL,  City  Treasurer,  et  aL 
(No.  6,358.) 
(Appellate  Court  of  Indiana.   Nov.  22,  1907.) 

1.  Taxation— Collection  of  Taxes— Injunc- 
tion. 

In  a  suit  to  enjoin  the  collection  of  taxes, 
it  must  be  alleged  and  proved  either  that  the 
property  on  which  the  tax  is  assessed  is  not  sub- 
ject to  taxation  or  that  the  taxes  have  been  paid. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  45,  Taxation,  §§  1250, 1251.] 

2.  Same— Payment— Dischabge. 

The  way  to  "discharge"  a  tax  being  to  pay 
it,  the  property  owner  who  once  pays  taxes  on 
his  property  in  good  faith  is  thereby  discharged 
from  further  liability  for  taxes  thereon  for  the 
year  for  which  the  taxes  paid  were  assessed. 

rd.  Note.— For  cases  in  point,  see  Cent  Dig. 
45,  Taxation,  §§  985-990.] 

8.  Same— Place  or  Assessment— Injunction. 

Complainant  having  certain  personal  prop- 
erty in  the  hands  of  an  agent  in  another  county, 
the  property  was  assessed  to  the  agent  where  it 
was  located,  as  authorized  by  4  Burns'  Ann.  St. 
1905,  8  8421,  exception  7,  and  taxes  were  duly 
paid  thereon.  Complainant,  in  making  his  re- 
turns in  the  city  where  he  resided,  reported  the 
ownership  of  such  property  as  so  assessed. 
Held,  that  the  taxes  having  been  paid  in  good 
faith  in  the  county  where  the  agent  resided  and 
the  property  was  located,  complainant  was  en- 
titled to  an  injunction  restraining  the  back  as- 
sessment of  such  property  in  the  city  and  county 
of  his  residence. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  1230-1235.] 
4.  Same— Taxes  Voluntarily  Paid — Recov- 

EBT. 

A  tax  voluntarily  paid  on  personal  prop- 
erty in  the  hands  of  the  owner's  agent  assessed 
in  the  county  where  the  agent  resided,  as  au- 
thorized by  4  Burns'  Ann.  St.  1905,  §  8421,  ex- 
ception 7,  cannot  be  recovered. 

FEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
▼oL45.  Taxation,  88  999,  1000.] 

Appeal  from  Circuit  Court,  Miami  County; 
J.  N.  TiJlett,  Judge.  j 


Suit  by  Harry  Nyce  against  Andrew 
Schmoll,  as  treasurer  of  the  city  of  Peru,  and 
others.  From  a  judgment  for  defendants  on 
demurrer  to  the  bill,  complainant  appeals. 
Reversed,  with  directions. 

Loveland  &  Loveland,  for  appellant  Cox, 
Reasoner  &  Ward  and  H.  H.  Haag,  for  ap- 
pellee. 

WATSON,  P.  J.  This  is  a  suit  to  enjoin 
the  collection  of  taxes,  alleged  to  have  been 
illegally  assessed  against  appellant  and  ex- 
tended upon  the  tax  duplicate  of  the  city  of 
Peru,  upon  certain  rights,  credits,  and  choses 
in  action,  together  with  some  money,  for  a 
period  of  10  years,  beginning  with  1894  and 
ending  with  1903. 

The  question  is  as  to  the  sufficiency  of  the 
complaint,  which  alleges  that  appellant  is  a 
resident  of  the  city  of  Peru,  in  Miami  county, 
Ind. ;  that  he  owns  certain  personal  property 
In  the  form  of  notes,  mortgages,  and  other 
securities  which  Is  located  in  Fuglt  township, 
Decatur  county,  Ind.,  and  Is  committed  to  the 
control  and  management  of  an  agent  residing 
therein ;  that  the  business  of  controlling  and 
managing  said  personal  property  is  distinct 
from  all  other  business ;  that  appellant  nev- 
er participated  in,  nor  supervised,  nor  In  any 
manner  controlled  the  management  of  said 
business ;  that,  upon  the  death  of  appellant's 
mother,  one  Orlando  Hamilton  was  by  the 
circuit  court  of  Decatur  county  appointed  the 
guardian  of  this  appellant  and  bis  brothers, 
and  thereupon,  as  such  guardian,  sold  real 
estate  in  Cleveland,  Ohio,  realizing  thereon 
upwards  of  $20,000,  and  transferred  the  pro- 
ceeds of  the  same  and  of  other  property  to 
said  Fugit  township,  and,  after  the  division 
of  said  estate,  continued  as  such  guardian  to 
Invest  and  loan,  manage,  and  control  the  ap- 
pellant's share  of  said  estate,  and  continued 
such  loans  and  Investments  In  said  Fugit 
township  throughout  appellant's  minority; 
that,  when  appellant  attained  his  majority, 
and  at  the  termination  of  said  guardianship, 
he  appointed  and  continued  said  Hamilton, 
as  such  agent,  with  the  possession  and  con- 
trol of  all  his  moneys  and  securities;  that  he 
never,  throughout  the  period  of  such  agency, 
withdrew  from  the  hands  of  such  agent,  or 
from  his  supervision,  control,  and  manage- 
ment hi  said  Fugit  township,  any  of  said 
money,  notes,  choses  In  action,  or  property 
whatever,  excepting  only  such  sums  as,  from 
time  to  time,  appellant  desired  for  personal 
use;  that  all  moneys,  property,  rights,  cred- 
its, and  choses  in  action  of  appellant  in  the 
hands  of  said  agent  have  been  listed  tor  taxa- 
tion, and  the  taxes  paid  In  said  Fugit  town- 
ship; that  since  the  year  1894  he  has  been 
assessed  In  Peru  and  has  Invariably  reported 
that  he  owned  and  had  such  property  In  the 
hands  of  such  agent  In  said  county,  and  that 
in  most  instances  he  indorsed  such  statements 
on  the  assessment  sheets  in  Peru;  that  on 
March  17,  1904,  appellant  was  notified  to 
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show  cause  why  such  personal  property 
should  not  be  listed  for  taxation  In  the  city 
of  Peru  for  the  period  beginning  with  1894 
and  ending  with  1903,  or  the  same  be  listed 
and  the  taxes  collected  as  the  law  provides; 
that  at  the  request  of  appellant,  the  treasur- 
er of  such  city  promised  to  take  no  further 
steps  In  the  matter  before  a  second  notice; 
that  said  personal  property  was  placed  on  the 
assessment  list  without  such  second  notice, 
and  appellant  was  notified  to  pay  said  tax 
within  10  days  or  suffer  a  sale  of  his  prop- 
erty; that  under  no  construction  can  appel- 
lant be  assessed  for  the  year  1894,  since  ltf 
that  year  he  did  not  become  a  resident  of 
Peru  until  after  the  1st  day  of  June,  the  last 
day  upon  which  property  may  be  listed  for 
taxation.  The  prayer  Is  that  said  assessment 
be  set  aside  and  canceled ;  that  the  city  treas- 
urer be  enjoined  from  collecting  the  tax; 
that  the  city  clerk  be  enjoined  from  extending 
the  same  upon  the  tax  duplicate,  and  that 
such  as  have  been  entered  be  expunged  there- 
from ;  that  a  restraining  order  be  Issued. 

This  action  being  In  equity.  In  order  to  en- 
Join  the  collection  of  taxes  It  must  be  alleged 
and  proved  either  that  the  property  upon 
which  the  tax  is  assessed  Is  not  subject  to 
taxation,  or  that  said  taxes  have  been  paid. 
McCrory  v.  Keefe,  162  Ind.  534,  536,  70  N.  E. 
812;  Crowder  v.  Rlggs,  153  Ind.  158,  161,  53 
N.  E.  1019:  High,  Injunctions  (4th  Ed.)  § 
497.  It  has  been  said  frequently  In  this  state 
that  the  way  to  discharge  a  tax  is  to  pay  It 
Fell  v.  West,  35  Ind.  App.  20,  29,  73  N.  E. 
719;  Cullop  v.  Vincennes,  34  Ind.  App.  667, 
72  N.  E.  166;  RInard  v.  Nordyke,  76  Ind. 
130;  Beard  v.  Allen,  141  Ind.  243,  39  N.  E. 
665,  40  N.  E.  654.  It  follows  logically  there- 
from that  "the  property  owner  who  pays  once 
in  good  faith  is  thereby  discharged."  Balti- 
more, etc.,  Ry.  Co.  v.  Oregon  Tp.  (Ind.  App.) 
81  N.  E.  105.  In  the  case  of  Beard  v.  Allen; 
supra,  Judge  Jordan,  speaking  for  the  court, 
said :  "Nothing  short  of  the  payment  of  tax- 
es, Interest,  and  penalties  can  serve  to  dis- 
charge or  release  the  property  of  the  owner 
charged  therewith  from  the  liability  imposed 
by  the  statute."  The  averments  of  the  com- 
plaint negative  any  element  of  fraud.  Ap- 
pellant owned  the  securities  hi  question. 
They  were  under  the  exclusive  control  of  an 
agent,  and  were  located,  in  fact,  In  a  county 
apart  from  that  of  appellant's  domicile.  Said 
securities  were  ail  listed  by  such  agent  and 
the  taxes  paid  thereon.  Appellees  were  noti- 
fied each  year  during  said  period  that  appel- 
lant owned  such  property,  that  the  same  was 
located  in  Decatur  county,  under  the  control 
of  said  agent,  and  that  the  taxes  were  there 
assessed  and  paid  thereon.  4  Burns'  Ann.  St 
1905,  S  8421,  exception  7,  provides  that  per- 
sonal property  under  the  control  of  an  agent 
may  be  assessed  to  the  agent  at  his  domicile. 
The. statute  authorizes  that  the  taxes  be  as- 
sessed, as  was  done  In  this  case.  The  appel- 
lant has  complied  In  good  faith  therewith. 


The  taxes  have  been  paid,  and,  since  they 
have  been  paid,  the  obligation  has  been  dis- 
charged. The  ground  for  the  Intervention  of 
equity  is  thus  established.  The  tax  paid  in 
Decatur  county  cannot  be  recovered  for  the 
reason  that  the  payment  was  voluntarily 
made.  SImonson  v.  Town  of  West  Harrison, 
5  Ind.  App.  459,  32  N.  E.  585;  Baltimore, 
etc.,  Ry.  Co.  v.  Oregon  Tp.,  supra ;  Lima  Tp. 
v.  Jenks,  20  Ind.  301 ;  Indianapolis  v.  Vnjen, 
111  Ind.  240,  246,  12  N.  E.  311 ;  Durham  v. 
Montgomery  Co.,  95  Ind.  182,  183,  and  case? 
cited.  Refusal  to  grant  this  injunction  will 
therefore  work  an  Irreparable  damage. to  ap- 
pellant He  will  be  compelled  to  pay  taxes 
on  property  which  has  been  assessed  and  the 
taxes  collected,  without  any  available  means 
of  repairing  the  damage.  This  would  be 
clearly  Inequitable.  Appellant  has  done  equi- 
ty, and  he  Is  Justly  entitled  to  receive  equity. 

The  Judgment  below  is  reversed,  at  the  cost 
of  appellees,  with  Instructions  to  the  court  to 
overrule  the  demurrers  and  proceed  with 
this  cause  not  Inconsistent  with  this  opinion. 

COMSTOCK,  C.  J.,  and  ROBT,  RABB,  and 
HADLET,  JJ„  concur.  MYERS,  J.,  not  par- 
ticipating. 


(40  Ind.  App.  6S5) 
CITY  OP  INDIANAPOLIS  v.  L  C.  THOMP- 
SON MFG.  CO.   (No.  6.533.) 

(Appellate  Court  of  Indiana.  Division  No.  L 
Nov.  20,  1907.) 

1.  Appeal  —  Motion  to  Dismiss  —  Irregu- 
larity— Waiver. 

If  a  party  appears  and  files  a  brief  prior  to 
the  hearing  of  a  motion  to  dismiss  the  appeal, 
he  thereby  waives  any  objection  to  the  form  of 
the  notice  of  the  motion,  especially  where  the 
point  involved  is  jurisdictional,  as  it  is  the  duty 
of  the  court  to  determine  its  jurisdiction,  even 
without  a  motion  in  regard  thereto. 

2.  Same— Jurisdiction— Determination. 

In  determining  the  question  of  jurisdiction 
of  the  Appellate  Court  the  whole  record  may  be 
examined,  and,  where  a  complaint  averred  that 
the  proceedings  before  the  board  were  for  the 
vacation  of  a  street  and  that  said  street  was 
vacated  and  the  evidence  supports  the  aver- 
ments, a  determination  by  the  court  that  the 
proceeding  was  to  vacate  the  street  is  correct 
even  though  the  record  of  the  board  shows  the 
proceedings  to  vacate  were  in  contemplation  of 
track  elevation. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  81  N.  B.  1156. 

HADLEY,  J.  Appellant  has  filed  a  peti- 
tion for  rehearing  In  the  above  cause,  and 
urges  as  grounds  therefor  that  this  court  did 
not  pass  upon  a  question  raised  by  them  in 
their  reply  brief  on  a  motion  to  dismiss.  The 
point  suggested  is  that  appellee  failed  to  com- 
ply with  rule  15,  in  that  it  did  not  give  notice 
of  the  time  of  the  hearing  on  said  motion. 
The  record  shows  that  a  copy  of  the  motion 
to  dismiss  was  presented  to  appellant  on  Au- 
gust 28,  1907,  and  service  of  the  same  was 
acknowledged  by  one  of  appellant's  attorneys 
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of  record.  This  motion  does  not  specify  the 
time  at  which  the  same  shall  be  beard  by 
this  court  The  motion  was  passed  upon 
October  17tb.  On  September  16th  appellant 
appeared  to  said  motion  and  Sled  brief  there- 
on. It  is  true  the  notice  of  said  motion  is 
not  in  strict  compliance  with  rule  15,  but  ap- 
pellant had  notice  of  the  pendency  of  said 
motion,  and  prior  to  the  hearing  appeared 
thereto  and  presented  its  brief  thereon,  there- 
by waiving  any  objection  to  the  form  of  the 
notice.  Further  than  this,  the  question  pre- 
sented by  the  motion  to  dismiss  was  wholly 
Jurisdictional,  and  it  was  the  duty  of  this 
court  to  determine  its  jurisdiction  at  the 
threshold  of  the  case  whether  any  motion 
had  been  filed  raising  the  question.  Even 
though  the  notice  was  faulty,  no  good  pur- 
pose could  have  been  served  in  refusing  to 
hear  the  motion  when  the  court  was  com- 
pelled to  pass  upon  the  question  without  such 
motion,  at  least  at  the  final  hearing. 

It  Is  also  urged  that  this  court  erred  in  Its 
determination  "that  the  complaint  shows  that 
the  proceedings  were  for  the  vacation  of  the 
street;  and  the  proceeding  before  the  board 
of  public  works  shows  that  it  proceeded  under 
the  statute  for  the  vacation  of  a  street,"  for 
tbe  reason  that  the  proceedings  of  the  board 
of  public  works  were  made  exhibits  to  the 
complaint  when  they  formed  no  part  of  the 
basis  of  the  action,  and  hence  cannot  be  con- 
sidered as  a  part  of  the  complaint  In  con- 
sidering a  motion  that  assails  the  Jurisdic- 
tion of  this  court,  the  whole  record  may  be 
examined  in  determining  the  question.  So, 
without  reference  to  the  exhibits,  the  com- 
plaint clearly  averred  that  the  proceeding  be- 
fore the  board  was  for  the  vacation  of  Elev- 
enth street  and  that  said  Eleventh  street  was 
vacated,  and  the  evidence  in  the  record  clear- 
ly supports  these  averments  and  supports  the 
statement  objected  to  In  the  opinion.  Even 
If  the  record  showed  that  the  proceedings  in 
the  vacation  of  this  street  were  in  contempla- 
tion of  track  elevation,  it  would  not  affect 
this  proceeding. 

Rehearing  denied. 


(40  Ind.  App.  497) 

HAMMOND,  W.  &  B.  C  ELECTRIC  ST.  RY. 
CO.  v.  BLOCKIE.   (No.  5.929.) 

(Appellate  Court  of  Indiana.  Division  No.  1. 
Nov.  19,  1907.) 

1.  Trial  —  Vbrdict  —  General  and  Special 
Pin  din  gs— Conflict. 

Unless  the  answers  to  special  Interroga- 
tories are  in  irreconcilable  conflict  with  the  alle- 
gations of  the  complaint  and  the  facts  provable 
under  the  issues  and  all  inferences  that  may  be 
given  thereto,  a  general  verdict  for  plaintiff  must 
atandL 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  46,  Trial,  |§  857-860.] 

2.  Strket  Railroads  —  Injubies  to  Person 
oh  Track— Negligence. 

Where  a  heavy  train  of  work  cars,  with- 
out a.  fender  In  front  of  the  motor  car,  was  run 
at  a  high  rate  of  speed  along  the  streets  of  a 
dtj  ana  ever  a  crossing  where  another  car  was 


standing  loading  and  unloading  passengers,  and 
where  the  motorman  in  charge  of  the  train 
knew  of  the  presence  of  a  child  near  the 
track  and  of  the  child's  Intention  to  cross  the 
track  in  time  to  have  stopped  the  train  and 
avoided  running  over  the  child,  and  the  motor- 
man  made  no  effort  to  stop  the  train,  except 
to  sound  the  gong,  which  may  not  have  been 
heard,  a  finding  of  actionable  negligence  was 
warranted. 

(Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  (  202.] 

3.  Same— Actions— Tbiai^Findings. 

A  finding,  in  an  action  against  a  street 
railroad  for  injuries  to  a  child  on  the  track 
struck  by  a  work  train,  that  the  child  was  about 
5  years  and  10  months  old,  of  average  intelli- 
gence, was  not  equivalent  to  a  finding  that  the 
child  was  capable  of  exercising  some  care  for 
her  own  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  270.] 

4.  Street  Railroads— Personal  Injuries— 
Verdict  and  Findings. 

An  allegation  in  an  action  for  injuries  to  a 
child  struck  by  a  work  train  of  a  street  railway 
company  that  she  was  too  young  to  be  capable 
of  appreciating  danger  or  to  have  caution  and 
discretion,  and  the  answer  to  special  interroga- 
tories that  at  the  time  of  the  injury  the  child 
was  5  years  and  10  months  old,  and  of  average 
intelligence  and  ordinary  judgment  for  a  girl  of 
her  age,  are  not  in  irreconcilable  conflict  so  as 
to  defeat  a  general  verdict  against  the  company; 
"appreciate"  meaning  to  be  sensible  of,  to  dis- 
tinguish. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §  270;  vol.  40,  Trial, 
§§  357-3G0. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  404.] 

5.  Negligence— Contributory  Negligence- 
Infants— Sui  Juris. 

There  is  a  time  in  the  life  of  a  child  when 
the  courts  will  refuse  to  say  whether  the  child 
is  conclusively  presumed  to  be  sui  juris  or  non 
sui  juris,  and  during  such  period  the  question  of 
capacity  is  for  the  jury. 

CEd.  Note.— For  cases  in  point,  see  Cent  Dig- 
voL  87,  Negligence,  {  348.] 

8.  Save— Question  for  Jubt. 

Whether  a  child  five  years  and  ten  months 
old  is  sui  juris  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  87,  Negligence,  §  348.]  * 

Appeal  from  Superior  Court,  Lake  Coun- 
ty; II.  B.  Tuthill,  Judge. 

Action  by  Alice  Isabell  Marie  Block  le,  m 
minor,  by  her  next  friend,  against  the  Ham- 
mond, Whiting  &  East  Chicago  Electric  Street 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Crumpacker  &  Moran,  for  appellant  W. 
J.  McAleer  and  N.  L.  Agnew,  for  appellee. 

HADLEY,  J.  This  is  an  action  brought  by 
appellee,  by  her  next  friend,  against  appel- 
lant for  injuries  sustained  by  being  struck 
and  run  over  by  a  work  train  operated  by 
appellant  Upon  issue  joined  trial  was  had 
by  Jury,  which  returned  a  general  verdict  In 
favor  of  appellee  and  answers  to  72  inter- 
rogatories.  Appellant  moved  for  a  judgment 
on  the  answers  to  interrogatories,  which  was 
overruled.  The  action  of  the  court  in  over- 
ruling this  motion  is  the  only  error  as- 
signed. 

Counsel  for  appellant  insist  that  their  dm*, 
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tlon  should  be  sustained  for  the  reasons, 
first,  that  the  answers  to  interrogatories 
showed  that  appellant  was  not  guilty  of  any 
negligence  that  caused  appellee's  injury;  sec- 
ond, that  the  complaint  proceeds  upon  the 
theory  that  appellee  was  Incapable  of  ap- 
preciating danger,  and  that  the  answers  to 
the  interrogatories  show  that  she  was  ca- 
pable of  exercising  some  degree  of  care  for  her 
own  safety,  and  that  she  failed  to  exercise 
any.  The  averments  of  the  complaint  bear- 
ing upon  the  question  of  negligence  are,  in 
effect,  that  appellant  ran  a  heavily  loaded 
work  train  at  a  reckless  and  careless  rate  of 
speed,  10  miles  per  hour,  over  a  street  cross- 
ing at  a  time  when  there  was  another  car 
going  In  an  opposite  direction,  standing  on 
said  crossing  to  receive  and  unload  passen- 
gers, without  sounding  its  gong  or  giving  any 
signal  of  its  approach  at  a  time  when  appel- 
lant's servants  knew  of  appellee's  presence 
at  said  place;  that  appellant  was  negligent 
in  using  a  train,  the  motor  car  of  which  was 
In  front,  and  which  motor  car  had  no  fender 
In  front  to  prevent  persons  from  being  thrown 
underneath;  that,  by  reason  of  the  absence  of 
such  fender,  appellee  was,  when  struck  by  the 
car,  thrown  underneath  said  car  and  between 
the  wheels  thereof,  and  was  thereby  crushed 
and  maimed.  The  averments  of  the  com- 
plaint on  the  question  of  the  capacity  of  said 
appellee  are  as  follows:  "That  on  said  date 
the  said  plaintiff,  Alice  Isabel!  Marie  Block- 
le,  was  a  child  five  years  of  age,  too  young 
to  be  capable  of  appreciating  danger  or  to 
have  proper  caution  and  discretion,  active, 
bright,  and  Intelligent,  and  had  always  been 
and  was  perfectly  healthy."  The  answers  of 
the  jury  to  interrogatories  on  the  question 
of  negligence  show  the  following  facts:  "That 
there  was  no  fender  on  the  front  of  defend- 
ant's motor  car  that  struck  appellee;  that  the 
presence  of  such  fender  would  have  prevented 
the  injury  by  picking  her  up  and  throwing 
her  to  one  side  of  the  track;  that  the  gong 
was  sounded  by  the  motor  car  as  it  approach- 
ed the  crossing;  that,  while  the  gong  was 
sounded  on  such  approach,  yet  under  the  cir- 
cumstances the  sounding  of  the  gong  could 
not  prevent  the  injury;  that  an  ordinarily 
prudent  person  would  have  expected  a  child 
so  young  as  to  be  unable  to  appreciate  dan- 
ger to  be  upon  the  street  at  the  time  and 
place  where  appellee  was  Injured;  that  a 
reasonably  prudent  person  In  the  position 
of  appellant's  motorman  on  the  motor  car 
would  have  reasonably  expected  appellee  to 
have  run  or  gone  from  her  position  east  of 
the  north-bound  passenger  car  around  the 
hind  end  thereof  to  the  place  where  she  was 
injured;  that  the  motor  car  was  running  at 
the  rate  of  10  miles  an  hour;  that  It  ran  30 
feet  after  It  came  in  contact  with  appellee 
before  It  stopped ;  that  said  car  could  not  be 
stopped  In  a  shorter  distance  under  all  the 
circumstances;  that  the  work  car  was  run- 
ning at  an  unusual  rate  of  speed  under  the 
circumstances  when  It  struck  appellee;  that 


the  motorman  on  the  work  car  did  not  do 
all  that  a  reasonably  prudent  person  would 
have  done  under  like  circumstances  to  have 
prevented  the  injury  by  running  too  fast  at 
the  crossing,  by  omitting  to  slow  up  his  train 
at  the  crossing,  and  failing  to  exercise  the 
necessary  vigilance  and  care  for  the  safety 
of  people  coming  from  the  east  side  of  the 
north-bound  car;  that  reasonable  foresight 
on  the  part  of  the  defendant  and  of  a  reason- 
ably prudent  man  as  a  motorman  would  have 
prevented  the  accident;  that  appellant's  mo- 
torman first  saw  appellee  as  she  crossed  the 
track  in  front  of  his  car  going  towards  the 
east  track;  that  said  motorman  saw  the  ap- 
pellee In  time  to  have  stopped  his  car  be- 
fore the  appellee  came  in  contact  therewith. 
Also  the  following  interrogatories  were  sub- 
mitted and  answered:  "Q.  70.  Was  there 
anything  In  the  surroundings  or  circumstan- 
ces that  would  reasonably  put  the  motorman 
of  the  work  train  on  notice  that  some  one 
was  at  or  about  to  cross  the  street  car  tracks 
In  front  of  his  car  on  Chicago  avenue,  at  the 
time  of  the  Injury?  Ans.  Yes.  Q.  71.  Did 
the  motorman  have  any  reasonable  expecta- 
tion that  the  plaintiff  would  or  was  about  to 
cross  the  street  car  track  in  front  of  his  car 
on  Chicago  avenue?  Ans.  Yes.  Q.  72.  Was 
there  anything  in  the  surroundings  or  circum- 
stances that  would  reasonably  put  the  motor- 
man  of  the  work  train  on  notice  that  the 
plaintiff  was  apt  to  or  about  to  cross  the 
street  car  track  In  front  of  bis  car  on  Chi- 
cago avenue  at  the  time  of  the  accident? 
Ans.  Yes."  It  Is  unnecessary  to  offer  any 
discussion  upon  the  proposition  that  these 
answers  are  not  In  Irreconcilable  conflict  with 
the  allegations  of  the  complaint,  together  with 
all  facts  provable  under  the  issues  and  all 
inferences  that  may  be  given  thereto;  and, 
unless  such  answers  present  such  facts,  the 
general  verdict  must  stand.  City  of  Mlshawa- 
ka  v.  Klrby,  32  Ind.  App.  233,  69  N.  E.  481; 
Princeton  Coal  Co.  v.  Roll,  162  Ind.  115, 
66  N.  E.  169 :  Albany  Land  Co.  v.  RIckel,  162 
Ind.  222,  70  N.  E.  158.  On  the  contrary,  these 
answers  affirmatively  show  facts  fully  war- 
ranting the  jury  in  ascribing  negligence  to 
appellant.  The  running  of  a  heavy  train  of 
work  cars  at  a  high  rate  of  speed  along  the 
streets  of  a  city  over  a  crossing  where  an- 
other car  was  standing  loading  and  unload- 
ing passengers  without  any  fender  in  front 
of  the  motor  car,  the  knowledge  of  the  motor- 
man  of  appellee's  presence  near  the  track, 
of  her  intention  to  cross  in  time  to  have 
stopped  the  car  and  avoided  the  accident,  her 
immature  years  and  lack  of  discretion,  eas- 
ily discernible,  with  no  effort  on  his  part  to 
stop  the  car  or  check  the  speed  thereof  or 
avoid  the  accident,  except,  the  sounding  of  the 
gong,  which  may  not  have  been  heard  on  ac- 
count of  the  Intervening  car — all  presented 
a  state  of  facts  that  warranted  the  jury  to 
say  that  appellant  did  not  exercise  the  care 
and  caution  that  the  law  requires  and  hu- 
manity and  prudence  demand.   Citizens'  St. 
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R.  Co.  v.  Hamer,  29  Ind.  App.  426,  62  N.  E. 
658,  63  N.  E.  778;  Indianapolis,  etc.,  Co.  v. 
Pitzer,  109  Ind.  179,  6  N.  E.  310,  10  N.  E. 
70,  58  Am.  Rep.  387. 

Upon  the  question  of  appellee's  capacity, 
the  answers  to  interrogatories  show  that  ap- 
pellee was  injured  on  the  23d  day  of  May, 
1904;  that  she  was  six  years  old  In  July, 
1904;  that  she  was  a  bright  girl  and  was 
of  average  intelligence,  and  ordinary  Judg- 
ment for  a  girl  of  her  age  at  the  time  she 
was  injured.    It  is  contended  by  appellant 
that  the  theory  of  appellee's  complaint  was 
that  appellee  was  non  sui  juris;  that,  since 
the  answers  to  Interrogatories  show  that 
she  was  capable  of  exercising  some  care 
for  her  safety,  they  are  in  irreconcilable  con- 
flict with  the  general  verdict  and  the  latter 
cannot  stand.   The  question  is  hardly  fairly 
put  by  appellants.    The  Jury  did  not  find 
that  appellee  was  capable  of  exercising  some 
care  for  her  own  safety.   What  the  jury  did 
find  was  that  she  was  about  5  years  and  10 
months  old,  of  average  intelligence.  This 
Is  not  equivalent  to  saying  that  she  was  ca- 
pable of  exercising  some  care  for  her  own 
safety;   but,  if  we  were  permitted  to  pre- 
sume the  two  statements  were  equivalent, 
yet  this  would  not  be  necessarily  In  Irrecon- 
cilable conflict  with  the  allegations  of  the 
complaint    These  averments  were  that  she 
was  too  young  to  be  capable  of  appreciating 
danger  or  to  have  caution  and  discretion.  To 
appreciate  the  danger  of  coming  in  contact 
with  a  car  means  more  than  to  know  that 
such  contact  will  injure.    Webster  defines 
"appreciate"  as  follows:  "To  be  sensible  of; 
to  distinguish;  as  compared  with  estimate, 
It  supposes  a  union  of  sensibility  with  judg- 
ment producing  a  nice  and  delicate  percep- 
tion."  So,  to  be  able  to  appreciate  the  dan- 
ger of  crossing  a  street  car  track  in  front 
of  a  moving  car,  a  person  must  be  capable 
of  having  at  least  some  Idea  of  the  speed 
at  which  the  car  is  moving  and  the  distance 
It  is  likely  to  travel  In  a  given  time,  and  the 
distance  such  person  may  travel  either  run- 
ning or  walking,  as  the  case  may  be,  In  the 
same  time.   We  do  not  mean  to  say  that  this 
comprehension  must  be  exact,  but  there  must' 
be  sufficient  mental  capacity  to  form  some 
idea  of  these  matters;  and  we  cannot  say 
as  a  matter  of  law  a  child  5  years  and  10 
months  old,  of  average  intelligence,  what- 
ever that  may  mean,  has  such  mental  ca- 
pacity.  Neither  do  we  say  that  such  a  child  is 
non  sol  juris.    It  is  unnecessary  in  passing 
upon  this  case  to  determine  that  question.  By 
their  general  verdict  the  jury  found  appellee 
was  incapable  to  the  extent,  at  least,  as  ever- 
red  in  the  complaint;  and  certainly  this  court 
cannot  say  that  by  finding  she  was  5  years 
and  lO  months  old  and  of  average  Intelli- 
gence that  the  first  finding  is  Incorrect  or 
thereby  overthrown.   There  is  a  time  In  the 
life  of  a  child  when  the  courts  refuse  to  say 
whether  such  child  is  conclusively  presumed 
to  be  sui  juris  or  non  sui  juris,  and  during 


this  period  the  courts  all  agree  that  the 
question  of  capacity  is  one  of  fact,  to  be  de- 
termined by  the  Jury.  In  the  case  of  Cleve- 
land, etc.,  Ry.  Co.  v.  Klee,  154  Ind.  430,  56 
N.  E.  234,  the  court  say:  "A  child  nine  years 
old  has  passed  the  age  when  the.  law  con- 
clusively affirms  that  he  is  incapable  of  neg- 
ligence; and,  on  the  other  hand,  he  has  not 
reached  the  age  when  the  law  definitely  pro- 
nounces bis  conduct  negligent  or  prudent  by 
the  rules  applicable  to  adults.  Regarding 
the  conduct  of  a  child  between  the  age  when  he 
Is  conclusively  presumed  to  be  Incapable  of 
negligence  and  the  age  when  he  Is  conclusive- 
ly presumed  to  be  negligent  under  the  same 
circumstances  that  would  reveal  an  adult's 
negligence,  the  law  is  neutral.  It  lays  down 
no  conclusive  presumption.  Of  such  a  child 
It  cannot  be  said  as  a  matter  of  law  that 
his  age  shows  him  either  incapable  or  capa- 
ble of  negligence.  That  question  Is  to  be 
determined  as  a  fact  In  every  such  case." 
Citizens'  St.  Ry.  Co.  v.  .Hamer,  supra. 
Whether  appellee  had  passed  the  age  at  which 
we  could  affirm  that  she  was  non  sui  Juris 
is  immaterial.  Certainly  she  had  not  at- 
tained the  age  at  which  we  could  affirm  that 
she  was  sui  juris.  It  was  a  question  of  fact 
for  the  Jury,  and  the  jury  have  declared  in 
accordance  with  the  allegations  of  the  com- 
plaint and  have  foreclosed  the  question. 

There  being  nothing  In  the  Interrogatories 
in  irreconcilable  conflict  with  the  general 
verdict,  the  cause  is  affirmed. 


(40  Ind.  App.  508) 
INDIANAPOLIS  ST.  RY.  CO.  v.  HOFFMAN. 
(No.  6,120.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  19,  1907.) 

1.  Trial— Verdict— Special  Fin  oinos— Mo- 
tion fob  Judgment. 

In  an  action  for  injuries  received  in  a  col- 
lision with  a  street  car,  where  answers  by  the 
jury  to  special  interrogatories  contain  nothing 
regarding  the  speed  of  defendant's  car,  its 
negligence  stands  admitted  as  concerning  its 
motion  for  judgment  on  the  verdict,  and  the 
general  verdict  for  plaintiff  authorizes  the  pre- 
sumption that  the  car  was  running  at  the  high- 
est speed  within  the  averment  of  the  complaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  849,  851.] 

2.  Street  Railroads  —  Crossing  Track  — 
Speed  or  Car— Knowledge— Contributory 
Negligence. 

In  an  action  against  a  street  railway  for 
personal  injuries,  it  appeared  from  answers  to 
special  interrogatories  that  it  was  not  dangerous 
to  cross  the  tracks  from  the  north  as  plaintiff 
tried  to  do;  that  he  did  not  see  the  car  until 
he  was  near  enough  to  the  south  track  to  be  in 
danger;  that  after  seeing  the  car,  he  tried 
to  get  across,  but  was  hindered  and  delayed 
by  the  wheels  of  his  wagon  catching  on  the 
track ;  that,  when  between  the  two  tracks, 
he  could,  by  using  ordinary  care,  have  seen  and 
avoided  the  car ;  that  he  would  not  have  known 
by  the  use  of  ordinary  care  before  entering  upon 
the  south  track  that  it  was  dangerous  to  cross 
because  of  the  high  speed  of  the  car;  that  he 
tried  to  get  off  the  track  without  crossing; 
that,  when  he  Rtarted  on  the  south  track,  the 
motorman  could  not  avoid  a  collision  because 
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of  the  high  speed.  Held,  defendant's  notion  for 
judgment  on  the  special  findings  was  properly 
overruled  as  there  was  no  finding  that  plaintiff 
knew  the  speed  of  the  car  or  from  which  it 
could  be  presumed  that  he  should  have  known 
it,  and  he  cannot  be  contributory  negligent 
for  not  anticipating  defendant's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  S  207.] 
ft.  IIionwATS  —  Tbaveleb  —  Assumption  — 

Reasonable  Case. 

A  traveler  upon  a  public  highway  has  a 
right  to  assume  within  reasonable  limits  that 
others  using  it  will  exercise  reasonable  care. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
Vol  25,  Highways,  5  459.] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; W.  J.  Buckingham,  Judge. 

Action  by  Wolf  Hoffman  against  the  In- 
dianapolis Street  Railway  Company.  From 
•  judgment  for  plaintiff  defendant  appeals. 
Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
W.  J.  Beckett  and  Win.  A.  Johnson,  for  appel- 
lee. 

ROBY,  J.  Judgment  against  appellant  for 
91,500  on  account  of  personal  Injuries.  The 
jury  with  a  general  verdict  returned  answers 
to  30  Interrogatories.  Appellant's  motion  for 
judgment  thereon  was  overruled,  and  error 
m  such  ruling  is  relied  upon  for  reversal. 

It  is  charged  In  the  complaint  that  the 
plaintiff  was  In  the  exercise  of  due  care  driv- 
ing along  New  Jersey  street  In  the  city  of 
Indianapolis,  across  the  defendant's  double- 
track  street  railway  on  Massachusetts  ave- 
nue, and  that  he  was  struck  and  Injured  by 
a  street  car  which  the  defendant  negligently 
ran  at  a  high  and  dangerous  rate  of  speed. 
The  answers  to  Interrogatories  contain  noth- 
ing bearing  upon  the  rate  of  speed  at  which 
appellant's  street  car  was  operated.  Its  neg- 
ligence stands  admitted,  so  far  as  this  mo- 
tion is  concerned,  and  the  general  verdict  au- 
thorizes the  presumption  that  the  car  was 
running  at  the  highest  possible  rate  of  speed 
within  the  averment  Appellant's  position  Is 
that  appellee,  In  the  exercise  of  ordinary 
care,  could  have  avoided  the  accident  not- 
withstanding the  negligent  speed  which  it 
maintained.  The  answers  show  that  appel- 
lee, when  he  was  hurt,  was  In  the  act  of 
crossing  a  double-track  street  railway  from 
the  north.  He  was  a  mature  man,  in  full 
control  of  his  horse.  It  was  not  dangerous 
to  cross  the  tracks  at  the  time  and  In  the 
manner  he  tried  to  do,  and  it  was  not  danger- 
ous to  enter  upon  the  south  track  as  he  did. 
He  did  not  see  the  car  or  know  of  its  proxim- 
ity and  speed  before  he  was  near  enough  to 
the  south  track  to  be  in  danger.  After  see- 
ing the  car,  he  urged  his  horse  forward  to 
try  and  get  across.  He  was  hindered  and 
delayed.  The  wheels  of  his  wagon  caught 
on  the  track.  His  view  of  the  track  was  not 
obstructed  when  his  horse  approached  the 
north  track,  and  when  it  was  between  the 
two  tracks  he  could  "by  using  ordinary  care 
have  seen  and  avoided  the  car  that  struck 


him."  It  is  also  found  that  he  would  not 
have  known  by  the  use  of  "ordinary  care" 
before  his  horse  entered  upon,  and  while  it 
was  on  the  north  track,  and  just  before  it 
entered  upon  the  south  track,  that  It  was 
dangerous  to  try  and  cross  the  said  south 
track ;  that  he  was  prevented  from  knowing 
that  It  was  dangerous  to  try  and  cross  be- 
cause of  the  high  rate  of  speed  of  the  car, 
and  that  he  tried  to  get  his  horse  off  the 
track  in  some  way  except  driving  across,  and 
when  he  first  gave  evidence  that  he  was 
going  to  enter  upon  the  south  track  the  car 
was  so  close  that  the  motorman  could  not 
stop  it  in  time  to  avoid  a  collision  on  account 
of  the  high  rate  of  speed. 

The  motion  was  correctly  disposed  of.  There 
is  no  finding  that  appellee  knew  the  speed  of 
the  approaching  car,  nor  are  facts  found 
from  which  the  conclusion  that  he  should 
have  known  It  irresistibly  arises.  The  trav- 
eler upon  a  public  highway  has  a  right  to 
assume  within  reasonable  limits  that  other 
persons  using  it  will  exercise  reasonable  care 
In  so  doing.  Appellee  cannot  be  considered 
as  contributor!  ly  negligent  for  falling  to  an- 
ticipate the  negligence  of  the  defendant  In- 
dianapolis, etc,  Co.  v.  Bolln  (1907)  39  Ind. 
App.  — i  78  N.  E.  210 ;  Union  Traction  Co.  of 
Indiana  v.  Vandercook  (1903)  32  Ind.  App. 
621,  69  N.  B.  486.  If  appellee  had  been 
struck  by  a  car  run  in  a  careful  and  proper 
manner,  his  failure  to  see  and  avoid  it  would 
deprive  him  of  any  right  of  action.  Having 
been  struck  by  a  car  run  at  a  rapid  and  reck- 
less rate,  his  failure  to  avoid  It  must  be 
coupled  with  knowledge  actual  or  construc- 
tive, not  only  of  a  car  approaching  along  the 
track,  but  that  it  was  running  at  a  rate  of 
speed  which  made  it  hazardous  to  cross,  be- 
fore the  courts  can  say  as  a  matter  of  law 
against  a  verdict  that  he  did  not  exercise  rea- 
sonable care  under  the  circumstances.  Any 
other  holding  would  put  a  premium  on  negli- 
gence by  car  companies,  making  that  which 
is  the  basis  of  liability  a  sure  avenue  of  es- 
cape from  liability. 

Judgment  affirmed. 


(41  lad.  Acp.  ISA) 

RADEBAUGH  r.  SCANLAN.   (No.  C.14T.) 1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  20,  1907.) 

L  Pleading— Aideb  by  Special  Findings. 

A  special  finding  of  facts  does  not  take  the 
place  of  and  aid  a  complaint  demurred  to  for 
want  of  fa«Ss. 

[Ed.  Not*.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Pleading,  §9  1459-1466.] 

2.  Reformation  or  Instruments  —  Mistake 
or  Law 

A  mistake  of  law  in  thinking  that  a  deed 
signed  and  acknowledged  by  the  owner  of  land 
and  his  wife,  without  the  wife's  name  appear- 
ing in  the  body  of  the  deed,  was  sufficient  to 
convey  all  their  title  and  estate,  authorises  a 
correction,  as  would  a  mistake  of  fact  arising 
from  the  supposition  that  the  name  did  appear 
therein. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
toI.  42,  Reformation  of  Instruments,  |  72.] 

•  Rehearing  dented. 
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3.  Same— SurnciEifOT  or  Complaint. 

In  view  of  the  meaning  of  the  words  "sold," 
"attempt,"  and  "convey,"  a  complaint  to  cor- 
rect a  deed  of  B.  and  wife  to  G.,  from  the  body 
of  which  her  name  was  omitted,  contains,  as  re- 
quired by  Burns'  Ann.  St.  1901,  §§  341,  379, 
such  allegations  that  a  person  of  common  under- 
Handing  would  know  from  them  that  the  plead- 
er intended  to  charge  that  B.  and  wife  had  con- 
tracted, for  a  valuable  consideration,  to  transfer 
to  Q.  all  their  title  and  estate  in  the  property, 
nnd  that  they  signed  the  deed  meaning  and  in- 
tending thereby  to  effectually  convey  their  title 
and  estate  in  the  property  to  6.,  and  so  is  suffi- 
cient; it  alleging  that  B.  owned  the  land,  and 
on  a  certain  day  he  and  his  wife  sold  and  at- 
tempted to  convey  it  to  O.,  that  the  deed  was 
duly  signed  and  acknowledged  by  them,  but  that 
by  the  mutual  mistake  of  the  parties  and  the 
notary  the  notary  failed  to  insert  the  name  of 
the  wife  in  the  body  of  the  deed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  5  142.] 

4.  Appeal—  Variance. 

Variance  between  the  allegation  of  a  com- 

Iilaint  to  correct  a  deed  of  land  belonging  to 
{.,  signed  and  acknowledged  by  him  and  his 
wife,  but  from  the  body  of  which  her  name  was 
omitted,  that  they  sold  the  land,  and  the  finding 
that  B.  sold  it,  is  immaterial ;  and  the  complaint, 
which  might  after  the  finding  have  been  amend- 
ed in  that  respect,  will  be  considered  as  so 
amended  on  appeal. 

.  [Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  8,  Appeal  and  Error,  f  8022.] 

Appeal  from  Circuit  Court,  Bush  County; 
Will  M.  Sparks,  Judge. 

Action  by  Elizabeth  Badebaugh  against 
Michael  Scanlan.  Judgment  for  defendant, 
Plaintiff  appeals.  Affirmed. 

Megee  &  Kip  linger,  for  appellant  Smith, 
Cambern  &  Smith,  for  appellee. 

BABB,  J.  The  appellant  brought  this  ac- 
tion in  the  court  below  for  the  partition  of  lot 
24  in  Smith  &  Carr's  addition  to  the  city  of 
Busnville,  claiming  to  be  the  owner  of  the 
undivided  one-third  thereof  by  virtue  of  her 
marital  right  as  the  wife  and  widow  of  John 
8.  Badebaugh.  The  appellee  filed  several 
paragraphs  of  answer  to  this  complaint  and 
also  a  cross-complaint  the  cross-complaint 
alleging  that  on  the  23d  day  of  October,  1800, 
John  8.  Badebaugh  was  the  husband  of  the 
plaintiff,  and  was  at  the  time  the  owner  of 
the  lot  in  question,  and  that  on  said  day  said 
John  S.  Badebaugh  and  plaintiff  sold  and  at- 
tempted to  convey  said  real  estate  to  one 
James  Goddard ;  that  the  deed  therefor  was 
duly  signed  and  acknowledged  by  the  said 
John  S.  Badebaugh  and  Elizabeth  Badebaugh, 
but  that  by  the  mutual  mistake  of  the  par- 
ties and  of  the  notary  who  wrote  the  deed  the 
notary  failed  to  Insert  the  name  of  the  said 
Elizabeth  In  the  body  of  said  deed;  that 
said  deed  and  Its  acknowledgment  are  In  the 
following  words: 

"This  indenture  wltnesseth  that  John  8. 
Badebaugh,  of  Bush  county,  In  the  state  of 
Indiana,  conveys  and  warrants  to  James 
Goddard,  in  Bush  county,  in  the  state  of  In- 
diana, for  the  sum  of  two  thousand  dollars, 
the  following  real  estate  in  Bush  county,  in 
the  state  of  Indiana,  to  wit:  Town  lots  num- 
82  N.E.-3B 


bered  twenty-four  (24)  and  twenty-live  (26) 
In  Mathew  Smith's  addition  to  the  town  of 
Rush vi lie,  and  south  half  of  town  lot  num- 
bered two  hundred  (200)  In  West  Busnville, 
as  known  and  designated  on  the  recorded 
plats  of  said  additions  to  Bushvllle,  and 
town  lot  numbered  sixty-seven  (07)  In  Boland 
T.  Carr's  addition  to  the  town  of  Bushvllle, 
aforesaid.  In  witness  whereof  the  said  John 
8.  Badebaugh  has  hereunto  set  his  hand  and 
seal  this  23rd  day  of  October,  1800. 

"John  S.  Badebaugh.  [Seal.] 
her 

"Elizabeth  (X)  Badebaugh.  [Seal] 

mark 

"State  of  Indiana,  Bush  County— ss. : 

"Before  me,  Hugh  M.  Spalding,  a  notary 
public  in  and  for  said  county,  this  23d  day 
of  October,  1800,  John  S.  Badebaugb  acknowl- 
edged the  execution  of  the  annexed  deed. 
"Witness  my  hand  and  notarial  seal. 
"Hugh  M.  Spalding, 

"Notary  Public.  [SeaL]" 

"State  of  Indiana,  Bush  County^-es. : 

"Before  me,  a  notary  public  in  and  for  said 
county,  this  5th  day  of  November,  1800,  Elis- 
abeth Badebaugh  acknowledged  the  execution 
of  the  annexed  deed. 
"Witness  my  hand  and  official  seal. 
"John  B.  Mitchell, 

"Notary  Public  [Seal.]** 

There  is  a  prayer  that  the  mistake  be  cor- 
rected, and  the  cross-complalnant'a  title  to 
the  premises  quieted.  Appellant's  demurrer 
to  this  cross-complaint  was  overruled  and 
exceptions  reserved  and  answers  filed  there- 
to, issues  formed  on  the  complaint  answer, 
reply,  cross-complaint  and  answer  thereto, 
submitted  to  the  court  for  trial,  with  the  re- 
quest from  appellant  that  the  court  make  a 
special  finding  of  facts  and  state  conclusions 
of  law  thereon. 

A  special  finding  of  facts  was  made  by  the 
court  and  conclusions  of  law  stated  thereon 
favorable  to  appellee,  to  which  conclusions  of 
law  the  appellant  at  the  proper  time  excepted, 
and  a  judgment  In  favor  of  appellee  on  his 
cross-complaint  was  rendered.  The  error  as- 
signed and  relied  on  by  appellant  for  the  re- 
versal In  this  court  is  the  overruling  of  ap- 
pellant's demurrer  to  the  cross-complaint 
Appellee  contends  that  under  the  authority  of 
Woodward  v.  Mitchell,  140  Ind.  400.  39  N.  B. 
437,  no  question  as  to  the  sufficiency  of  ap- 
pellee's cross-complaint  arises,  for  the  rea- 
son that  a  special  finding  of  facts  was  made 
by  the  court,  and  conclusions  of  law  stated 
thereon,  and  that  the  special  finding  of  facta 
takes  the  place  of  the  cross-complaint  and 
the  rights  of  the  parties  are  to  be  governed  by 
the  facts  as  they  appear  in  the  special  find- 
ings. So  far  as  this  case  supports  appellee's 
contention,  it  has  been  overruled  by  the  case 
of  Goodwlne  v.  Cadwallader,  158  Ind.  204, 
61  N.  E.  939.  While  the  case  of  Woodward 
y.  Mitchell,  supra,  was  not  directly  referred 
to  in  the  case  of  Goodwlne  v.  Cadwallader, 
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supra,  the  question  decided  and  doctrine  an- 
nounced in  the  latter  case  are  in  square  an- 
tagonism to  appellee's  contention.  In  the 
Ooodwine  v.  Cadwallader  Case,  supra,  it  was 
sought  to  aid  the  complaint  by  facts  ap- 
pearing in  the  special  finding.  The  court, 
by  Monks,  J.,  say  in  deciding  that  point: 
"Appellee  insists  that,  there  being  a  special 
finding  of  facts  and  conclusions  of  law  there- 
on, such  defect  In  the  complaint  Is  not  avail- 
able In  this  court  It  is  true  that,  where 
there  is  a  special  finding,  the  facts  found  may 
show  that  the  action  of  the  court  in  overrul- 
ing a  demurrer  to  a  paragraph  of  complaint 
or  answer  was  harmless.  But  this  is  only 
true  where  there  is  some  other  paragraph  of 
the  complaint  or  answer  which  Is  sufficient 
which  the  special  finding  follows  and  sus- 
tains. In  other  words,  where  the  facts  found 
and  conclusions  of  law  stated  show  they  sus- 
tain and  rest  upon  a  good  paragraph  of  a 
complaint  or  answer,  and  the  judgment  Is 
rendered  thereon,  the  error  of  the  court  In 
overruling  a  demurrer  to  other  paragraphs 
of  the  complaint  or  answer  Is  harmless,  be- 
cause the  record  affirmatively  shows  that  the 
Judgment  rests  upon  the  good,  and  not  the 
insufficient,  paragraph."  The  same  rule  la 
announced  In  the  following  cases :  Pittsburg, 
etc.,  Co.  v.  Moore,  152  Ind.  348,  53  N.  E.  290, 
44  L.  R.  A.  638;  American  Ins.  Co.  v.  Rep- 
logle,  114  Ind.  7,  15  N.  E.  810;  McComas  v. 
Haas,  93  Ind.  280.  The  special  finding  of 
facts,  the  conclusions  of  law  thereon,  and  the 
judgment  of  the  court  in  this  case  being 
based  solely  on  the  appellee's  cross-complaint, 
and  appellant's  demurrer  for  want  of  facts 
having  been  overruled  thereto,  the  sufficiency 
of  this  pleading  Is  necessarily  presented  by 
the  record.  The  pleading  shows  upon  Its  face 
that,  unless  the  cross-complainant  is  entitled 
to  a  reformation  of  the  deed  set  forth  in  the 
cross-complaint,  the  demurrer  thereto  should 
have  been  sustained.  The  case  of  Parish  et 
al.  v.  Camplin  et  al.,  139  Ind.  1,  37  N.  E.  607, 
is  authority  for  the  proposition  that  mistakes 
made  in  deeds  and  mortgages  of  the  character 
sought  to  be  corrected  here  may,  upon  a  prop- 
er showing,  be  corrected. 

Appellant  contends  that  the  cross-complaint 
under  consideration,  if  good  at  all,  must  be 
upheld  upon  the  ground  that  it  seeks  a  cor- 
rection of  the  deed  from  appellant  and  her 
husband  to  Ooddard ;  that,  unless  this  deed  Is 
corrected,  the  answer  affirmatively  shows 
title  In  one-third  of  the  premises  In  her.  Up- 
on this  premise  she  contends  that  the  cross- 
complaint  is  bad,  for  the  reason  that  it  falls 
to  allege  a  previous  definite  contract  between 
the  parties  to  the  deed  by  which  appellant 
and  her  husband  were  bound  to  execute  to 
Goddard  a  deed  for  the  real  estate  In  dispute ; 
that  it  fails  to  allege  an  Intention  on  the  part 
of  the  parties  to  the  deed,  or  an  intention  on 
the  part  of  the  appellant,  to  make  any  differ- 
ent deed  from  the  one  she  did  sign,  and  which 
la  set  out  in  the  cross-complaint;  that  It 
falls  to  allege  that  the  parties  were  ignorant 


of  the  alleged  mistake,  or,  in  other  words, 
that  the  mistake  was  one  of  fact,  and  not  of 
law ;  and  that  it  fails  to  show  that  Ooddard 
was  a  purchaser  for  value.    To  entitle  a 
party  to  appeal  to  a  court  of  equity  for  the 
correction  of  a  mistake  made  In  a  deed  of 
conveyance  of  real  estate,  of  the  character 
of  the  one  Involved  In  this  case,  It  is  essen- 
tial that  the  complaint  shall  exhibit:  (1) 
A  previous  contract  between  the  parties  to 
the  deed,  founded  upon  a  valuable  considera- 
tion, requiring  the  execution  of  a  deed  of 
the  kind,  character,  and  terms  the  plaintiff 
claims  should  have  been  made.   (2)  The  ex- 
ecution of  a  deed  substantially  different  la 
character  and  terms  from  the  one  the  con- 
tract of  the  parties  called  for.   (3)  It  must 
be  shown  that,  in  executing  such  deed,  all  the 
parties  thereto  meant  and  Intended  thereby  to 
execute  a  deed  in  character  and  terms  called 
for  by  the  contract  between  them.    (4)  A 
mistake  common  to  all  of  the  parties  to  the 
deed,  either  as  to  the  legal  effect  of  the  in- 
strument they  had  executed,  or  a  mistake  of 
some  fact  with  reference  to  the  form,  terms, 
or  conditions  contained  in  the  instrument. 
It  however,  was  not  necessary  that  the  com- 
plaint should  show  that  the  mistake  under 
which  the  parties  labored  was  a  mistake  of 
fact    If  all  of  the  parties  meant  and  in- 
tended by  the  deed  in  question  to  convey  the 
entire  interest  of  both  the  husband  and  wife 
to  Goddard  by  the  deed  executed,  and  If  they 
were  laboring  under  the  mistaken  belief  that 
the  deed  executed  by  them  and  received  by 
the  grantee  did  effect  that  purpose,  then  this 
mistake,  although  a  mistake  of  law,  clearly 
entitles  the  parties  to  a  correction  of  the 
deed,  to  make  it  carry  out  their  intentions. 
This  is  well  settled  In  the  case  of  Parish  et 
at  v.  Camplin  et  al.,  supra,  where  the  court 
In  deciding  a  question  of  this  precise  nature, 
say :   "If  this  was  a  mistake  of  law,  a  mis- 
take aa  to  the  legal  effect  of  the  deed,  it  was 
such  an  one  as  was  common  to  all  the  par- 
ties affected.  It  has  been  said  that  whenever 
a  mistake  of  law  is  common  to  all  the  parties, 
where  they  all  act  under  the  same  misappre- 
hension of  law,  and  make  substantially  the 
same  mistake  concerning  It  this  la  a  suf- 
ficient ground,  without  any  other  incidents, 
for  the  Interposition  of  equity.    •    •  • 
Equity  requires  an  amendment  of  the  writ- 
ing that  will  make  the  contract  what  the 
parties  supposed  it  was  and  Intended  It 
should  be,  although  their  mistake  is  one  of 
law  and  not  of  fact"    Section  841,  Burns' 
Ann.  St  1901,  provides  that  the  complaint 
shall  contain  "a  statement  of  the  facts  con- 
stituting the  cause  of  action  in  plain  and 
concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to 
know  what  waa  Intended."    8ection  379 
(Burns'  Ann.  St  1901)  provides  "In  the  con- 
struction of  a  pleading  for  the  purpose  of  de- 
termining Its  effect  its  allegations  shall  be 
liberally  construed,  with  a  view  of  substan- 
tial justice  between  the  parties."   Having  la 
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view  these  statutory  rules  for  the  construc- 
tion of  pleadings,  we  are  to  determine  wheth- 
er or  not  the  complaint  In  this  case  contains 
such  allegations  that  a  person  of  common  un- 
derstanding would  know  from  them  that  it 
was  intended  by  the  pleader  to  charge  that  a 
prior  contract,  for  a  valuable  consideration, 
had  been  made  between  the  parties  to  the 
deed  in  question,  or  either  of  them,  and  the 
grantee  Goddard,  for  the  conveyance  by  them 
to  Goddard  of  all  their  title  and  estate  to  the 
premises  in  dispute;  that  such  contract  was 
founded  upon  a  valuable  consideration;  that 
a  deed  for  the  premises  was  executed  by  the 
appellant  and  her  husband  to  Goddard,  as 
averred  In  the  complaint,  with  the  name  of 
the  appellant  omitted  from  the  body  of  the 
deed;  that  it  was  the  purpose  and  intention 
of  the  appellant  and  her  husband,  and  of 
Goddard,  in  the  execution  by  the  appellant 
and  her  husband  of  said  Instrument,  and.  its 
reception  by  Goddard,  to  convey  to  Goddard 
all  of  the  estate  of  both  the  appellant  and  her 
husband  in  and  to  the  premises ;  and  that  at 
the  time  of  the  execution  of  said  Instrument 
all  the  parties  thereto  either  believed  that 
as  a  fact  the  name  of  the  appellant  was  con- 
tained in  the  granting  clause  of  the  deed,  or 
were  laboring  under  the  mistake  of  law  that 
the  deed,  in  the  form  as  executed,  was  suf- 
ficient to  convey  the  property  to  Goddard 
as  the  contract  contemplated.  The  cross- 
complaint  under  consideration  directly  avers 
that  John  S.  Radebaugh  and  Elizabeth  Rade- 
baugh  (who  was  previously  averred  to  have 
been  the  wife  of  John  S.)  sold  and  attempted 
to  convey  said  real  estate  (previously  de- 
scribed) to  James  Goddard.  What  would  this 
language  mean  to  a  person  of  common  under- 
standing? The  word  "sale"  is  defined  to  be 
a  contract  for  the  transfer  of  property  from 
one  person  to  another  for  a  valuable  con- 
sideration. Anderson's  Law  Dictionary. 
This  court  in  the  case  of  Micks  v.  Stevenson, 
22  Ind.  App.  475,  478,  51  N.  E.  493,  quote  the 
following  definition  from  Kent  with  approval: 
"A  sale  Is  a  contract  for  the  transfer  of  prop- 
erty from  one  person  to  another  for  a  valu- 
able consideration,  and  these  things  are 
requisite  for  its  validity,  viz.:  The  thing 
sold  which  is  the  object  of  the  contract ;  the 
price,  and  the  consent  of  the  contracting  par- 
ties." The  word  "sold"  imports  a  contract 
of  sale  for  a  valuable  consideration.  Ander- 
son's Law  Dictionary;  Reaves  v.  Ore  Knob 
Copper  Co.,  74  N.  C.  593.  The  word  "at- 
tempt" is  defined  thus:  To  make  an  effort 
to  effect  some  object;  to  make  a  trial  or 
experiment;  to  use  exertion  for  some  pur- 


pose ;  to  perform  an  act  toward  accomplishing 
a  purpose.  It  can  only  be  made  by  an  actual 
deed  done  In  pursuance  and  furtherance  of  a 
design.  Anderson's  Law  Dictionary;  3  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  249,  and 
cases  cited;  Prince  v.  State,  35  Ala.  3G7.  The 
word  "convey,"  ordinarily  speaking,  means 
to  transfer  property  from  one  person  to  an- 
other by  means  of  a  written  instrument. 
When  spoken  with  reference  to  real  estate,  It 
imports  an  Instrument  under  seal.  Liver- 
more  v.  Bagley,  3  Mass.  510;  A  bend  roth  v. 
Town,  etc.,  29  Conn.  350 ;  Edelman  v.  Yeakle, 
27  Pa.  29;  Anderson's  Law  Dictionary,  p. 
254.  This  being  the  plain  meaning  of  the 
words  that  are  used  In  the  pleading  under 
consideration,  a  person-  of  common  under- 
standing must  have  known  that  the  pleader 
Intended  to  charge  that  John  S.  Radebaugh 
and  Elizabeth  Radebaugh  had  contracted,  for 
a  valuable  consideration,  to  transfer  to  God- 
dard all  their  title  and  estate  in  the  prop- 
erty in  question,  and  that  they  had  both  sign- 
ed the  deed  set  out  in  the  pleading,  meaning 
and  Intending  thereby  to  effectually  convey 
their  title  and  estate  In  said  real  estate  to 
said  Goddard.  This  being  the  plain  Import  of 
the  language  used  in  the  pleading,  it  fully 
answers  all  the  objections  that  are  urged 
against  it.  If  Radebaugh  and  his  wife  sold, 
for  a  valuable  consideration,  the  premises 
described  in  the  complaint,  and  meant  and 
Intended  to  convey  the  same  to  Goddard,  and 
he  meant  and  intended  to  receive  from  them 
a  conveyance  of  the  property,  but,  through 
their  mistake,  the  name  of  the  wife  was  in- 
advertently omitted  from  the  body  of  the 
deed,  Goddard  or  his  grantees  would  have 
the  right  to  have  the  mistake  corrected,  and 
the  deed  made  to  conform  to  the  purpose 
and  Intention  of  the  parties  to  the  same; 
and.  If  the  rights  of  no  third  persons  Inter- 
vened, the  mere  lapse  of  time  would  not  de- 
prive him  of  bis  remedy. 

The  cross-complaint  was  sufficient  to  with- 
stand a  demurrer.  No  serious  objection  Is 
pointed  out  to  the  special  finding.  It  follows 
the  cross-complaint.  The  only  variation  be- 
tween the  special  finding  and  the  cross-com- 
plaint Is  that  the  cross-complaint  avers  that 
John  S.  Radebaugh  and  Elizabeth  Radebaugh 
sold  the  premises  to  James  Goddard.  The 
special  finding  says  that  John  S.  Radebaugh, 
the  husband,  sold  the  premises  to  Goddard. 
This  Is  Immaterial,  and  the  pleading  might 
have  been  amended  after  the  finding,  and 
will  be  considered  as  amended  here  in  that 
respect. 

The  Judgment  Is  affirmed. 
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(40  Ind.  App.  569) 

AMERICAN  BONDING  CO.  et  aL  v.  STATE 
ex  rel.  WHISLER.  (No.  6,089.) 

(Appellate  Court  of  Indiana,  Division  No.  L 
Nov.  22.  1907.) 

1.  Trial— Findings  of  Fact. 

In  an  action  against  a  surviving  partner's 
surety,  a  finding  that  the  appraisement  showed 
certain  things  was  insufficient  as  a  finding  of  an 
evidentiary  fact  only ;  it  being  the  province  of 
special  findings  to  find  ultimate  facts. 

2.  Partnership  —  Dissolution  —  Surviving 
Partner— Bond— Action— Findings. 

In  a  suit  against  a  surviving  partner's 
surety,  a  finding  that  the  appraisement  of  the 
firm  assets  showed  certain  property  of  a  specified 
value  was  not  a  finding  that  the  surviving  part- 
ner received  the  amount  of  property  shown  in 
the  inventory,  nor  that  she  should  be  charged 
with  that  amount. 
3-  Same— Presumptions. 

Where,  in  a  suit  on  a  surviving  partner's 
bond,  other  findings  showed  that  the  surviving 
partner  was  not  charged  with  the  amount  of 
the  inventory  in  calculating  the  amount  she  was 
charged  with  having  converted,  the  contrary 
could  not  be  presumed  from  a  finding  as  to  the 
amount  of  property  shown  by  the  inventory. 

4.  Same— Judgment. 

In  a  suit  on  a  surviving  partner's  bond,  a 
judgment  charging  her  with  conversion  could 
not  be  sustained  where  the  findings  failed  to 
disclose  with  certainty  the  various  amounts 
from  which  the  sum  actually  converted  could  be 
ascertained. 

5.  Same  —  Partnership  Debts  —  Payment  — 
Pledged  Individual  Collateral. 

Where,  in  a  suit  against  a  surviving  part- 
ner's surety,  the  court  found  that  prior  to  the 
death  of  the  deceased  partner  the  partnership 
became  indebted  to  a  bank  and  another,  and  that 
the  partners  pledged  bank  stock  held  by  them 
individually  to  secure  the  loan,  that  the  stock 
was  thereafter  sold  and  the  proceeds  applied 
to  the  payment  of  the  debts  secured  and  another 
firm  debt,  and  the  residue  paid  to  the  surviving 
partner,  such  finding  was  fatally  defective  for 
failure  to  find  in  what  amount  each  of  the  part- 
ners held  the  stock ;  there  being  no  presumption 
that  interests  in  a  large  number  of  shares  of 
stock  are  equal. 

6.  Same— Individual  Property— Rights  op 
Firm  Creditors. 

Where  the  surviving  partner  and  the  estate 
of  the  deceased  partner  were  insolvent  at  all 
times  after  the  dissolution  of  the  firm  by  the 
death  of  the  deceased  partner,  partnership  cred- 
itors had  no  right  to  any  part  of  the  individual 
property  of  the  partners. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  8  340.] 

7.  Same— Rights  and  Duties  of  Surviving 
Partner. 

A  surviving  partner  is  required  to  reduce 
the  assets  to  money  and  apply  the  same,  less 
expenses,  to  the  partnership  debts  and  pay  the 
deceased  partner's  share  of  the  surplus,  if  any.  to 
his  estate,  and,  in  the  payment  of  such  debts, 
such  surviving  partner  is  free  to  choose  when 
and  whom  she  will  pay,  to  assign  all  the  prop- 
erty for  the  benefit  of  the  creditors,  to  prefer 
any  creditor,  or  to  assign  all  the  assets  to  one 
creditor,  if  the  debt  equals  or  exceeds  the 
amount  of  such  assets,  to  the  exclusion  of  all 
other  creditors. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  38,  Partnership,  g§  516^-518.] 

8.  Same  —  Accounting  —  Action  on  Bond  — 
Credits. 

Where  the  surviving  partner  and  the  estate 
of  a  deceased  partner  were  both  insolvent,  and 
the  surviving  partner  in  settling  the  firm's  af- 
fairs used  certain  of  the  trust  funds  to  pay  pri- 


vate debts,  and  out  of  her  private  funds  paid 
partnership  debts,  she  was  entitled  to  credit  for 
the  partnership  debts  so  paid,  in  an  action  on 
her  bond  given  to  secure  her  faithful  perform- 
ance of  her  duty  as  surviving  partner  and  to  ac- 
count for  all  assets  with  which  she  might  be 
Justly  chargeable  as  surviving  partner;  the  al- 
leged breach  being  that  she  received  assets  of 
the  firm  for  which  she  failed  to  account. 

9.  Same— Mingling  of  Funds. 

Mingling  of  partnership  and  individual 
funds  by  a  surviving  partner  does  not  constitute 
a  conversion,  as  such  surviving  partner  is  not 
an  ordinary  trustee,  having  possession  of  the 
partnership  assets  by  virtue  of  a  statute  or  ac- 
tion of  the  court,  but  by  virtue  of  his  rights  as 
member  of  the  firm. 

10.  Same— Bond— Breach— Failure  to  Ac- 
count. 

Where  a  surviving  partner  gave  bond  to 
discharge  her  duties  as  surviving  partner,  and  to 
fully  account  to  the  proper  authority  for  all  as- 
sets with  which  she  might  be  justly  chargeable 
as  surviving  partner,  a  conversion  and  breach 
of  the  bond  arose  only  on  her  failure  at  the 
proper  time  to  honestly  account  for  such  assets 
to  the  proper  persons  or  authority,  and  not  on 
commingling  the  firm  assets  with  her  own  funds. 

11.  Trusts  —  Trustees  —  Personal  Funds- 
Use— Reimbursement. 

Where  a  trustee  uses  his  own  money  for 
the  purposes  of  the  trust,  he  is  entitled  to  re- 
imbursement. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  f  431.] 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty;  U.  S.  Lesh,  Special  Judge, 

Action  by  the  state,  on  the  relation  of  Da- 
vid. Whisler,  as  receiver,  etc.,  against  the 
American  Bonding  Company  and  others. 
From  a  judgment  for  plaintiff,  defendants 
appeal.  Reversed,  with  instructions  to  grant 
a  venire  de  novo. 

See  81  N.  E.  1179. 

Ayres,  Jones  &  Hollett,  for  appellants.  H. 
B.  Shlvely  and  Frank  A.  Switzer,  for  appel- 
lee. 

HADLET,  J.  This  was  an  action  brought 
by  the  state,  on  the  relation  of  David  Whis- 
ler, receiver  of  the  late  copartnership  of  Law- 
rence &  Co.,  against  appellants,  Elizabeth 
H.  Mills  and  American  Bonding  Company  of 
Baltimore,  for  recovery  upon  a  bond  execut- 
ed by  the  said  Elizabeth  H.  Mills  as  surviv- 
ing partner  of  the  firm  of  Lawrence  &  Co., 
principal,  and  said  American  Bonding  Com- 
pany of  Baltimore,  as  surety,  for  alleged 
breaches  thereof.  Upon  Issue  Joined,  the 
cause  was  submitted  to  the  court,  and  upon 
request  a  special  finding  of  facts  and  conclu- 
sions of  law  were  made,  upon  which  Judg- 
ment was  rendered  for  appellee.  Exceptions 
were  reserved  by  each  of  said  appellants  to 
each  of  said  conclusions  of  law.  Each  of 
said  appellants  then  filed  a  separate  motion 
for  a  venire  de  novo  and  a  separate  motion 
for  a  new  trial. 

It  is  contended  that  the  venire  de  novo  of 
appellants  should  have  been  sustained,  for 
the  reason  that  the  special  finding  of  facts 
is  Imperfect.  Indefinite,  and  uncertain.  In  that 
the  court  did  not  find  the  amount  of  funds 
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of  said  trust  with  which  appellant  Mills 
should  be  charged.  Item  No.  2  of  the  find- 
ing shows  that  on  April  9,  1901,  she  filed  an 
Inventory  and  appraisement  of  the  partner- 
ship assets;  that  said  appraisement  showed 
the  firm  assets  to  be  as  follows: 

The  stock  of  merchandise  appraised 

at    $18,823  05 

Accounts  classed  as  good   2,3(50  98 

Accounts  classed  as  doubtful   498  92 

Accounts  classed  as  bad   194  01 

Making  a  total  of   $10,883  50 

This  is  the  only  finding  as  to  the  value  of 
the  property  or  what  she  received  out  of  the 
trust,  except  that  No.  4  finds  that  up  to  Feb- 
ruary 15,  1902,  she  had  collected  of  the 
cboses  in  action  $787.35.  It  Is  well  settled 
that  it  is  the  province  of  a  special  finding 
to  find  the  ultimate  facts,  and  the  finding 
Of  evidentiary  facts  is  not  sufficient.  Mln- 
nlch  v.  Darling  et  al.,  8  lnd.  App.  542,  30 
N.  B.  173;  Taylor  v.  Canaday,  155  lnd.  075, 
57  N.  E.  524,  59  N.  E.  20;  Perkins  v.  Hay- 
ward  et  al.,  124  lnd.  450,  24  N.  E.  1033.  The 
finding  that  the  appraisement  showed  cer- 
tain things  Is  not  a  finding  of  an  ultimate 
fact,  but  of  an  evidentiary  fact  (Hasselman 
v.  Japanese,  etc.,  Co.,  2  lnd.  App.  180,  27  N. 
E.  318,  28  N.  E.  207),  nor  is  It  a  finding  that 
she  received  that  amount  of  property;  nor,  in 
view  of  the  other  findings,  necessarily  a  find- 
ing that  she  should  be  charged  with  that 
amount.  It  is  true,  as  counsel  for  appellee 
state,  that  as  a  general  rule  a  trustee  Is 
charged  with  the  amount  of  the  Inventory 
and  appraisement  filed  in  the  trust.  But 
when,  as  hi  this  case,  the  suit  Is  for  a  breach 
of  the  bond  and  the  other  findings  of  the 
court  show  that  the  trustee  was  not  so  charg- 
ed in  making  calculation  to.  determine  the 
amount  converted,  the  rule  falls,  and  there 
should  be  a  definite  finding  somewhere  of  the 
amount  of  the  partnership  property  she  re- 
ceived and  with  which  she  should  be  charged. 
The  court  found  that  appellant  Mills  collect- 
ed $787.35  of  the  choses  In  action  prior  to 
February  15,  1902,  but  does  not  find  that 
this  was  the  whole  amount  she  collected  or 
with  which  she  should  be  charged.  The 
court  also  found  that  she  had  expended  In 
the  performance  of  her  trust  the  sum  of 
$3,480.28,  and  that  she  had  paid  on  the  debts 
of  the  partnership  out  of  the  partnership's 
property  $3,855.25 ;  that  she  paid  on  partner- 
ship debts  $590.90  out  of  an  equity  In  lands 
she  owned,  and  $828.71  out  of  other  lands 
owned  by  Jennie  C.  Lawrence  and  Elizabeth 
H.  Mills  Jointly,  $17,300.02  out  of  the  pro- 
ceeds of  the  sale  of  bank  stock  owned  by 
said  Lawrence  and  Mills  in  their  separate 
capacities  and  pledged  as  security  for  said 
debts,  and  $052.71  on  another  partnership 
debt  out  of  the  same  proceeds ;  that  she  ex- 
pended $800  to  replenish  stock;  that  the 
services  of  August  C.  Mills  rendered  said 
trust  was  $1,500,  and  then  finds  she  con- 


verted to  her  own  use  of  the  trust  funds 
$0,257.52.  How  did  the  court  arrive  at  this 
amount?  It  is  urged  that  this  amount  is  ex- 
cessive. How  Is  this  court  to  determine  that 
fact?  With  which  of  the  above  amounts  did 
the  court  credit  her?  Certainly  not  all ;  and 
we  cannot  discover  any  combination  of  the 
above  amounts  together  with  the  amount 
found  to  have  been  converted  that  will  come 
anywhere  near  to  amount  of  the  appraise- 
ment. 

Counsel  for  appellee  have  endeavored  to 
aid  us  In  this  search  by  suggesting  that  the 
court  in  its  calculation  deducted  from  the 
amount  of  her  appraisement  the  amount  of 
$2,273.10,  the  difference  between  the  apprais- 
ed amount  of  the  choses  in  action  and  the 
amount  of  the  same  found  to  have  been  col- 
lected prior  to  February  15,  1902;  and,  tak- 
ing the  balance  of  the  appraisement  left  after 
this  deduction  as  the  amount  with  which  she 
should  be  charged,  and  grouping  together  cer- 
tain of  the  above  amounts  as  credits,  thus 
obtained  the  result  found.  But  there  is  no 
finding  that  such  a  deduction  should  be 
made,  and,  to  obtain  the  basis,  we  must  go 
into  the  field  of  speculation  and  indulge  In 
Inferences.  This,  under  the  well-settled  rules 
of  law,  we  cannot  do. ,  Crowder  v.  Riggs,  153 
lnd.  158,  53  N.  E.  1019;  Craig  v.  Bennett, 
140  lnd.  574,  45  N.  E.  792,  and  cases  cited. 
Item  No.  10  of  the  finding  is  in  substance  as 
follows:  That  prior  to  the  death  of  said 
Jennie  C.  Lawrence  the  partnership  of  Law- 
rence &  Co.  became  indebted  to  the  Lawrence 
National  Bank  and  to  one  Susan  H.  Eagle  In 
various  sums,  which,  when  paid,  amounted 
to  $17,300.02 ;  that,  when  said  loans  were 
made  by  the  said  bank  and  the  said  Susan  H. 
Eagle,  there  was  pledged  by  the  said  Jennie 
C.  Lawrence  and  the  said  Elizabeth  H.  Mills 
certain  bank  stock  then  held  and  owned  by 
tbem  in  their  individual  capacities  as  collat- 
eral security  for  said  loans;  that  In  August, 
1902,  said  bank  stock  so  pledged  with  the 
knowledge  and  consent  of  said  Elizabeth  H. 
Mills  was  sold  by  said  creditors  for  $18,150. 
The  money  thus  received  was  applied  to  the 
payment  of  the  debts  so  secured  in  the  sum 
first  above  stated,  and  in  the  payment  of  an- 
other partnership  debt  of  $G52.71,  the  residue 
being  paid  to  Elizabeth  H.  Mills.  This  Item 
Is  Indefinite  and  uncertain,  in  that  it  does 
not  find  in  what  amount  each  of  said  part- 
ners held  the  bank  stock  in  question.  Coun- 
sel for  appellant  contend  that  the  finding 
that  the  two  partners  owned  and  held  cer- 
tain pledged  bank  stock  in  their  Individual 
capacities  creates  of  necessity  the  presump- 
tion that  they  owned  it  jointly  and  equally. 
While  It  might  be  true  that  such  a  finding 
with  regard  to  a  single  article  of  property 
that  is  Indivisible,  such  as  a  house,  a  share 
of  stock,  or  the  like,  this  presumption  would 
arise;  yet  when  this  language  is  applied  to 
an  aggregation  of  property  such  as  a  large 
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number  of  shares  of  stock,  such  a  presump- 
tion does  not  necessarily  follow.  For  the 
foregoing  reasons,  the  special  finding  must 
be  held  insufficient  to  support  the  Judgment. 

While  this  determines  the  case  so  far  as 
this  appeal  is  concerned,  there  Is  a  question 
presented  that  will  necessarily  arise  on  an- 
other trial  and  should  be  settled  at  this  hear- 
ing. It  appears  that  in  the  performance  of 
her  trust  as  surviving  partner  appellant  Mills 
used  certain  of  the  trust  funds  in  her  private 
affairs  and  out  of  her  private  funds  paid 
partnership  debts ;  and  appellants  insist  that 
she  should  have  credit  for  the  partnership 
debts  thus  paid.  Appellee  contends  that,  since 
the  partnership  debts  were  also  her  individ- 
ual obligation,  when  paid,  they  were  extin- 
guished, and  that,  since  a  partner  cannot  be 
a  creditor  of  his  own  partnership,  he  cannot 
be  subrogated  to  the  rights  of  a  creditor 
whose  debt  he  had  paid ;  and  therefore  she 
was  not  entitled  to  reimburse  herself  out  of 
the  partnership  fund,  and  should  not  be  al- 
lowed credit  for  the  amount  of  the  partner- 
ship debts  so  paid  out  of  her  private  funds. 
If  the  surviving  partner  was  making  this 
claim  for  her  own  benefit  In  a  controversy  be- 
tween herself  and  the  firm  creditors,  there 
might  be  some  virtue  in  this  contention ;  but 
here  the  court  found  that  appellant  Mills,  as 
well  as  the  estate  of  Jennie  C.  Lawrence  and 
the  firm  of  Lawrence  &  Co.,  were  at  all  times 
after  the  death  of  Jennie  C.  Lawrence  insol- 
vent Therefore  the  partnership  creditors  had 
no  right  or  claim  in  or  to  the  individual  proper- 
ty of  the  partners.  Huff  v.  Lutz,  87  Ind. 
471;  Weyer  v.  Thronburg,  Adm'r,  15  Ind. 
124.  And  the  suit  is  not  one  whereto  the 
surviving  partner  is  claiming  a  benefit  for 
herself,  but  is  a  suit  upon  the  bond  for  a 
breach  thereof ;  the  alleged  breach  being  that 
the  principal  received  assets  of  the  partner- 
ship for  which  she  failed  to  account.  There 
is  no  question  of  maladministration  or  fraud, 
and,  as  we  view  the  law  on  the  facts  In  this 
case,  there  can  be  no  question  of  misapplica- 
tion of  funds,  since  it  is  not  claimed  that  any 
of  the  debts  paid  by  the  surviving  partner 
were  not  bona  fide  debts  of  the  partnership. 
The  condition  of  the  bond  of  appellant  bond- 
tog  company  In  so  far  as  It  related  to  the 
question  was  that  the  principal  should  "dis- 
charge all  and  singular  her  duties  as  surviv- 
ing partner,  •  *  *  and  fully  account  to 
the  proper  authority  for  all  money  or  other 
property  with  which  she  may  be  justly  char- 
geable as  surviving  partner."  Her  duties 
as  surviving  partner  were  to  reduce  the  as- 
sets to  money,  and  apply  the  same,  less  ex- 
penses, on  the  partnership  debts,  and  pay  the 
surplus,  if  any,  to  the  estate  of  decedent.  In 
the  payment  of  these  debts,  she  was  as  free 
to  choose  when  and  whom  she  would  pay  as 
an  individual  or  existing  partnership  would 
be.  She  could  assign  all  the  property  for  the 
benefit  of  all  the  creditors.  Winslow  et  al. 
v.  Wallace,  Rec  110  Ind.  317,  17  N.  E.  923, 


1  L.  R.  A.  179;'  Patton  v.  Leftwich,  86  Va. 
421,  10  S.  E.  686,  6  L.  R.  A.  569,  19  Am.  St. 
Rep.  902;  State  v.  Mathews,  129  Ind.  281, 
28  N.  E.  703;  First  Nat.  Bank  v.  Parsons, 
128  Ind.  147,  27  N.  E.  486.  She  could  prefer 
any  creditor  she  chose.  Havens  &  Geddes 
Co.  v.  Harris,  140  Ind.  387,  39  N.  E.  49 ;  Em- 
erson v.  Senter,  118  D.  S.  3,  6  Sup.  Ct  981, 
30  L.  Ed.  49.  She  could  turn  all  of  the  as- 
sets over  to  one  creditor,  if  the  debt  of  such 
creditor  equaled  or  exceeded  the  amount  of 
such  assets,  to  the  exclusion  of  all  other  cred- 
itors. Courtland  Forging  Co.  v.  First  Nat 
Bank,  141  Ind.  518,  40  N.  E.  1070.  All  that 
the  creditors  of  the  partnership  or  the  estate 
of  the  deceased  partner  could  ask  was  an 
honest  application  of  the  amount  received  to 
the  bona  fide  debt  or  debts  of  the  partnership, 
and  this  Is  all  the  bond  guarantees.  The 
bond  does  not  guarantee  the  payment  of  all 
the  debts  of  the  partnership ;  neither  does  it 
guarantee  the  payment  of  the  debt  or  debts 
of  any  particular  person  or  persons,  nor  the 
payment  of  a  ratable  proportion  of  all  the 
debts,  nor  that  the  Identical  money  received 
should  be  so  applied. 

Suppose,  in  this  case,  it  should  be  found 
that  appellant  Mills  had  actually  received  out 
of  the  trust  estate  $16,000,  but  that  she  had 
paid  on  the  partnership  debts  and  expenses 
of  administration  the  sum  of  $16,000.  Where- 
in has  she  failed  to  the  Injury  of  the  partner- 
ship creditors?  Surely  the  creditors  cannot 
be  said  to  have  been  harmed.  Is  it  material 
to  the  creditors  if  she  took  $6,000  of  the  money 
received  from  the  sale  of  trust  property  and 
bought  sugar,  flour,  clothing,  eta,  for  herself, 
and  took  $6,000  of  money  received  from  the 
sale  of  her  private  property  and  paid  on  the 
partnership  debts  instead  of  the  reverse?  Is 
it  more  than  a  nominal  breach  of  the  bond, 
if  breach  at  all,  that  she  took  money  for  her 
personal  wants  out  of  the  right-hand  drawer, 
which  contained  trust  funds,  and  paid  the 
same  amount  for  the  trust  out  of  the  left- 
hand  drawer,  which  contained  her  personal 
funds?  The  firm  creditors  are  entitled  to  re- 
ceive the  amount  of  the  proceeds  of  the  part- 
nership assets,  and  the  bond  guarantees  that 
they  shall  do  so.  The  bond,  however,  does 
not  agree  to  increase  the  amount  of  the  as- 
sets. If,  as  In  the  case  above  put,  the  sur- 
viving partner  has  received  $16,000  of  part- 
nership funds  and  has  paid  out  on  partner- 
ship debts  $16,000,  and,  because  she  used  $6,- 
000  of  the  partnership  funds  for  her  own  use 
and  replaced  it  with  $6,000  of  her  own  funds, 
we  should  say  the  bond  should  be  made  to 
pay  this  sum,  the  creditors  would  then  re- 
ceive just  that  much  more  than  the  assets  of 
the  partnership,  and  Just  that  much  more 
than  they  had  a  right  to  expect  or  were  en- 
titled to  receive  from  the  partnership. 

We  do  not  base  our  holding  upon  the  prin- 
ciples of  substitution  or  subrogation.  In  our 
view  these  principles  are  not  necessarily  in- 
volved.  A  surviving  partner  la  not  an  ordi- 
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nary  trustee,  as  that  term  Is  generally  under- 
stood. He  does  not  have  possession  and  do- 
minion over  the  partnership  assets  by  virtue 
of  any  statute  or  action  of  any  court,  but 
by  reason  of  his  own  Interest  In  the  property 
and  his  rights  and  powers  as  a  member  of 
the  firm.  Our  statutes  do  not  confer  any  of 
these  rights  upon  him,  but  are  in  limitation 
of  his  powers  and  protection  of  the  funds 
arising  from  the  partnership  assets.  A  com* 
mingling  of  these  funds  with  his  Individual 
funds  is  not  a  conversion,  since  he  has  an 
ownership  in  and  control  over  them  aside 
from  the  trust  by  virtue  of  his  connection  as 
partner.  The  conversion  arises  when  he 
falls  at  the  proper  time  to  honestly  account 
for  them  to  the  proper  persons  or  authority. 
Until  he  so  fails,  there  can  be  no  breach  of 
the  bond.  These  propositions  are  supported 
by  State  v.  Mathews,  supra;  First  Nat 
Bank  v.  Parsons,  supra;  Havens  &  Geddes 
Co.  v.  Harris,  supra;  Patton  v.  Leftwlch, 
supra ;  Knox  v.  Oye,  L.  It.  5  II.  L.  656;  Em- 
erson v.  Senter,  118  U.  S.  3,  6  Sup.  Ct  981, 
30  L.  Ed.  49.  It  Is  a  settled  rule  that,  where 
a  trustee  uses  his  own  money  for  the  pur- 
poses of  the  trust,  he  Is  entitled  to  reimburse- 
ment Leach,  Ex'r,  v.  Prebster,  35  Ind.  415; 
Skillen  v.  Jones,  Adm'r,  44  Ind.  136;  Han- 
cock v.  Mlnot,  8  Pick.  (Mass.)  29;  Livingston 
v.  Newkirk,  3  Johns.  Ch.  (N.  Y.)  318.  In 
Skillen  v.  Jones,  supra,  appellant  was  acting 
In  the  dual  capacity  of  surviving  partner  and 
executor  of  his  deceased  partner.  On  page 
148  of  44  Ind.,  the  court  say :  "The  jury  al- 
so found  that  the  appellant  was  appointed 
executor  on  the  6th  day  of  April,  1866,  and 
continued  to  act  until  the  11th  day  of  May, 
1871;  that  during  that  time  he  paid  debts 
against  the  estate  to  the  amount  of  $2,626.29 
exceeding  the  amount  of  personal  estate  which 
came  to  his  hands,  leaving  out  whatever  In- 
terest he  had  in  the  partnership  business; 
and  that  no  part  of  it  had  been  allowed  to 
him  as  such  executor.  That  would  be  a  prop- 
er Item  to  be  deducted  from  any  amount  for 
which  he  would  be  liable,  on  account  of  ap- 
propriating to  himself  the  partnership  effects. 
If  he  had  paid  debts  against  the  estate  out 


of  his  own  means,  he  would  have  the  right 
to  reimburse  himself  out  of  funds  which 
might  thereafter  come  to  his  hands.  Or  he 
might  take  of  the  funds  in  his  hands  as  sur- 
viving partner,  which  on  a  final  settlement 
and  adjustment  would  belong  to  the  estate  of 
the  deceased,  and  In  his  capacity  of  executor 
use  it  In  payment  of  the  debts  against  the  es- 
tate, and,  having  done  so,  would  be  entitled 
to  a  credit  for  it."  For  the  foregoing  rea- 
sons, it  is  our  conclusion  that  where  an  in- 
solvent surviving  partner  has  applied  private 
funds  to  the  payment  of  partnership  debts, 
she  Is  entitled  to  credit  for  the  amount  so 
paid  in  accounting  for  the  assets  of  said  part- 
nership in  a  suit  on  her  bond  for  a  breach 
thereof  by  way  of  conversion. 

It  Is  argued  that  under  finding  No.  10, 
above  set  out  that  appellant  Mills  should  be 
allowed  credit  for  the  amount  paid  on  the 
partnership  debts  out  of  the  sale  of  bank 
stock  pledged  to  secure  the  same  by  appel- 
lant and  Jennie  C.  Lawrence  In  her  lifetime; 
but  as  we  have  heretofore  shown,  this  find- 
ing Is  too  Indefinite  and  uncertain  as  to  the 
ownership  of  this  stock  to  sustain  a  con- 
clusion of  law.  So  many  supposable  cases 
might  be  suggested  under  this  finding  In  its 
present  condition  that  we  do  not  feel  war- 
ranted in  hazarding  an  opinion  upon  It  This 
and  the  other  questions  may  not  arise  on  an- 
other trial,  and  we  do  not  decide  them.  The 
case  of  Lyons  v.  Murray,  93  Mo.  23,  8  S.  W. 
170,  6  Am.  St  Rep.  17,  cited  by  appellees  as 
being  of  controlling  force.  Is  not  analogous  to 
this  case.  That  was  a  suit  in  the  nature  of 
a  creditors*  bill  by  an  Individual  judgment 
creditor  of  the  surviving  partner  against  a 
firm  creditor  to  recover  a  fraudulent  overpay- 
ment by  such  surviving  partner  to  said  firm 
creditor,  In  order  to  sequester  the  property 
of  such  surviving  partner  in  fraud  of  his  In- 
dividual creditors.  This  Is  an  entirely  differ- 
ent case  from  the  one  before  us,  and  upon  the 
facts  of  that  case  the  conclusions  stated  are 
not  In  conflict  with  our  conclusions  here. 

Judgment  reversed,  with  Instructions  to 
sustain  the  motion  of  appellants  for  a  venire 
de  novo. 
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(40  Ind.  App.  542) 

EDER  et  al.  ▼.  KREITER  et  al.  (No.  5.038.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  20,  1907.) 

1.  Countiks— Actions  by  Taxpayers—  Par- 
ties— Boabd  of  Commissioners. 

The  board  of  county  commissioners,  under 
the  express  provisions  of  Burns'  Ann.  St.  1901. 
f  7820,  a  body  corporate  and  politic  and  as  such 
vested  with  authority  to  prosecute  and  defend 
suits,  is  a  necessary  party  to  an  action  in  equity 
by  taxpayers  on  behalf  of  the  county,  on  the 
refusal  of  the  board  to  prosecute  the  same,  to 
recover  money  unlawfully  allowed  an  officer  by 
the  board. 

2.  Same. 

Where  a  board  of  county  commissioners 
refuses  to  prosecute  an  action  on  a  demand  due 
the  county,  a  taxpayer  may  maintain  such  ac- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  8  808.] 

8.  Same  —  Pleading  —  Complaint  —  Suffi- 
ciency. 

A  complaint  in  an  action  by  taxpayers  on 
behalf  of  a  county  to  recover  money  unlawfully 
allowed  an  officer  by  the  board  of  county  com- 
missioners, specifically  naming  in  its  title  the 
commissioners,  and  alleging  iu  the  first  para- 
graph that  plaintiffs  before  bringing  the  suit 
demanded  of  defendants,  naming  them,  consti- 
tuting the  board  of  commissioners,  that  they 
bring  such  action,  but  that  defendants,  consti- 
tuting such  board,  refused  to  do  so,  and  alleging 
in  the  second  paragraph  that  plaintiffs  filed  in 
the  county  auditors  office  a  request  to  bring 
the  suit,  and  demanded  of  defendants,  except  the 
officer  who  had  received  the  money,  that  as  the 
board  of  county  commissioners  they  bring  the 
action,  and  that  they  refused  to  do  so,  and  set- 
ting out  a  copy  of  the  demand  addressed  to  the 
commissioners,  naming  them,  was  sufficiently 
explicit,  as  to  both  paragraphs,  to  inform  a 
person  of  common  understanding  that  the  board 
of  commissioners  was  a  party  to  the  action 
within  Burns'  Ann.  St.  1901,  §  341.  providing 
that  a  complaint  shall  contain  a  statement  of  the 
facts  constituting  the  cause  of  action  in  such 
manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  and  section 
401,  providing  that  the  court  must  disregard  any 
error  in  the  pleadings  not  affecting  the  substan- 
tial rights  of  the  adverse  party. 

4.  Same— Statutory  Provisions. 

Burns'  Ann.  St.  1901,  8  7848c.  providing 
that  any  taxpayer  within  GO  days  after  the  al- 
lowance of  any  claim,  after  demand  on  the  board 
of  commissioners  and  refusal  by  them,  may  in 
his  own  name  maintain  an  action  for  the  benefit 
of  the  county  for  the  recovery  of  any  illegal  al- 
lowance made  by  the  board,  does  not  abrogate 
the  right  of  a  taxpayer  to  proceed  in  equity  to 
recover  money  allowed  a  county  officer  in  viola- 
tion of  section  0548.  forbidding  the  board  of 
commissioners  to  allow  any  county  or  other  offi- 
cer any  money  out  of  the  treasury,  except  where 
the  statutes  confer  clear  authority  to  do  so. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Counties,  8  308.] 

5.  Clerks  of  Courts  —  Compensation  and 
Fees* 

Burns'  Ann.  St.  1901,  8  0530,  provides  that 
circuit  court  clerks  shall  make  a  quarterly  re- 
port, that  they  shall  pay  to  the  county  treasurer 
the  amount  shown  by  the  report,  and  that  such 
amount  shall  be  kept  as  a  separate  fund  to  be 
known  as  the  "clerk's  fund."  Section  6-">32  pro- 
vides that  the  clerk's  salary  shall  be  paid  quar- 
terly, the  amount  of  such  quarterly  allowance, 
not  exceeding  the  quarterly  salary  due.  to  de- 
pend on  the  fees  collected  and  turned  into  the 
county  treasury  to  the  credit  of  the  "clerk's 
fund."  Section  6533  provides  that  any  balance 
due  on  his  salary  at  the  close  of  his  term  of 
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office  shall  be  paid  to  the  clerk  out  of  the  fee» 
earned  by  him  and  afterwards  collected  by  his 
successor.  Sections  7913  and  7914  authorise 
the  board  of  commissioners  to  make  repayment 
to  county  officers  for  overpayments  by  them 
through  inadvertence,  mistake,  or  any  other 
cause.  A  county  clerk,  at  the  request  of  the  cen- 
tral committee  of  a  political  party  and  under 
their  promise  to  pay  the  fees  therefor,  issued 
"first  naturalization  papers"  to  persons  apply- 
ing therefor  at  the  committee's  direction.  On 
the  committee's  refusal  to  pay  the  fees,  the  clerk 
himself  paid  them  to  the  treasurer  to  the  credit 
of  the  "clerk's  fund."  Thereafter  he  filed  a 
claim  against  the  county  for  the  fees  so  paid  by 
him,  which  was  allowed  by  the  county  board. 
Held,  in  an  action  by  taxpayers,  on  the  county's 
behalf,  to  recover  such  allowance,  that  it  not  ap- 
pearing that  the  fees  collected  by  the  clerk  and 
paid  to  the  treasurer  and  the  fees  earned  by  him 
and  collected  by  his  successor,  together  with 
such  naturalization  fees,  exceeded  his  salary,  the 
clerk  was  not  within  sections  7913  and  7914, 
Rince,  unless  the  amount  of  such  fees  exce^ed 
his  salary,  he  was  not  injured  by  the  payment 
made  by  him. 

6.  Same— Naturalization  Fees  Property  of 

County. 

Naturalization  fees  taxed  by  a  circuit  court 
clerk  under  Burns'  Ann.  St  ?90o,  8  0519.  re- 
quiring circuit  court  clerks  to  tax,  on  behalf  of 
the  county,  each  applicant  to  whom  naturalisa- 
tion papers  are  issued  the  fee  therein  prescribed, 
!*-(>  thp  nronerty  of  the  county. 

7.  Counties  —  Actions  —  Findings  —  Suf- 
ficiency. 

Findings  in  an  action  by  taxpayers  on  be- 
half of  a  county  to  recover  money  unlawfully 
allowed  an  officer  by  the  board  of  commissioners, 
that  the  taxpayers  in  writing  demanded  of  the 
board  that  they  prosecute  the  action,  and  that 
the  board  did  not  make  any  record  with  refer- 
ence to  the  demand  either  that  they  would  com- 
ply therewith  or  that  they  refused  to  do  so, 
but  that  the  members  thereof,  while  in  session, 
stated  verbally  that  they  would  not  take  any 
action  with  reference  to  the  demand,  were  suffi- 
cient, though  the  greater  part  of  the  latter  find- 
ing was  evidentiary  only,  to  show  the  ultimate 
fact  that  the  board  refused  to  institute  the  ac- 
tion, entitling  the  taxpayers  to  do  so. 

8.  Same— County  Board-t-Proof  of  Proceed- 
ings. 

Though  the  acts  of  a  board  of  county  com- 
missioners in  its  judicial  capacity  can  only  be 
proven  by  its  record,  acts  in  its  administrative 
capacity  may  be  proven  by  parol,  and  hence  the 
allowance  of  claims  and  the  exercise  of  the  right 
to  refuse  to  institute  an  action  against  an  officer 
to  recover  money  alleged  to  have  been  unlaw- 
fully allowed  him  by  the  board,  being  within  its 
administrative  capacity,  may  be  shown  by  paroL 

Appeal  from  Circuit  Court,  Porter  Coun- 
ty; Wm.  Johnston,  Special  Judge. 

Action  by  Frederick  Krelter  and  others, 
taxpayers  of  Lake  county,  on  behalf  of  the 
county,  against  George  M.  Eder  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Affirmed. 

Crumpacker  &  Daly,  for  appellants.  Bruce 
&  Bruce  and  J.  H.  Conroy,  for  appellees. 

MYERS,  J.  Appellees,  taxpayers  of  Lake 
county,  brought  this  action  for  and  on  behalf 
of  the  county  against  appellants  to  recover 
$300,  money  alleged  to  belong  to  the  county 
and  received  by  appellant  George  M.  Eder, 
and  by  him  converted  to  his  own  use.  A 
complaint  in  two  paragraphs  answered  by  a 
general  denial  formed  the  issues,  submitted 
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to  the  court  for  trial,  resulting  in  a  judg- 
ment for  $300  against  Eder  in  favor  of  Lake 
county.  Each  paragraph  of  the  complaint 
was  tested  by  a  demurrer,  which  was  over- 
ruled. A  demurrer  was  sustained  to  Eder's 
second  and  separate  paragraph  of  answer, 
averring  that  the  cause  of  action  set  up  In 
the  complaint  did  not  accrue  within  60  days 
prior  to  the  commencement  of  the  action. 
The  venue  was  changed  to  Porter  circuit 
court,  where  the  trial  was  had,  and  special 
findings  of  fact  made  and  conclusions  of  law 
stated  thereon.  Errors  assigned  and  argued 
relate  to  the  action  of  the  court  in  overruling 
Eder's  demurrer  to  each  paragraph  of  the 
complaint,  the  sustaining  of  appellee's  de- 
murrer to  Eder's  second  paragraph  of  an- 
swer, and  that  the  court  erred  in  its  con- 
clusions of  law.  Both  paragraphs  of  the 
complaint  are  challenged  on  the  ground  that 
neither  directly  averred  (1)  that  the  board 
of  commissioners  was  a  party  to  the  action; 
(2)  that  the  parties  constituting  the  board 
were  such  at  the  time  the  action  was  begun; 
and  (3)  that  the  parties  upon  whom  the  de- 
mand was  made  by  appellees  to  bring  suit 
constituted  the  board  of  commissioners  at 
that  time. 

1.  It  is  clear  neither  paragraph  was  care- 
fully drawn,  but  the  question  Is:  Does  each 
paragraph,  when  separately  considered,  state 
facts  sufficient  to  withstand  a  demurrer  for 
want  of  facts?  This  controversy  grew  out 
of  the  allowance  and  payment  out  of  the 
county  funds  of  a  claim  filed  by  Eder  against 
the  county  on  August  20,  1903,  showing  that 
on  December  5,  1896,  and  for  five  years  con- 
tinuously theretofore,  he  was  the  clerk  of 
said  county,  and  as  such  officer,  during  the 
months  of  October  and  November,  1896,  did 
at  the  special  instance  and  request  of  divers 
persons,  namely,  the  chairman  of  the  Repub- 
lican central  committee  and  its  officers,  nat- 
uralize 300  foreigners  without  cost  or  ex- 
pense to  such  applicants,  but  at  the  cost  and 
expense  of  said  central  committee  and  its  offi- 
cers, who  agreed  to  pay  the  same,. and  from 
whom  he  expected  compensation  therefor; 
that  on  December  5, 1896,  in  making  out  his 
quarterly  report  to  the  commissioners  of  said 
county,  he  paid  to  the  county  out  of  his  own 
private  funds  the  sum  of  $300,  the  same  be- 
ing the  expense  for  naturalizing  said  for- 
eigners, and  for  which  he  expected  to  be  re- 
imbursed by  said  parties  agreeing  to  pay  the 
same;  that  he  has  not  been  paid  said  sum; 
that  said  parties  never  intended  to  pay  the 
same;  that  at  the  time  of  filing  the  claim 
the  clerk's  fund  had  $1,100  out  of  which  said 
sum  was  asked  to  be  paid.  This  was  an  ac- 
tion In  equity,  and  the  board  of  county  com- 
missioners was  a  necessary  party  in  order 
that  the  rights  of  the  county  might  be  de- 
termined and  the  relief  granted  awarded  to 
it  as  a  party  to  the  record.  Pomeroy's 
Equity  Jurisprudence,  §  1095.  The  board  of 
commissioners  is  "a  body  corporate  and 
politic"  (section  7820,  Burns'  Ann.  St  1901), 


and  as  such,  by  a  specified  corporate  name, 
is  vested  with  primary  and  exclusive  author- 
ity to  sue  and  collect  demands  due  the  coun- 
ty, except  where  the  law  provides  otherwise 
(Shilling  v.  State  ex  rel.  Board,  158  Ind.  185, 
62  N.  E.  49;  Board  v.  Klmberlin,  108  Ind. 
449,  454,  9  N.  E.  407);  but,  where  such 
boards  refuse  to  prosecute  an  action  for  such 
demands,  then  a  taxpayer  may  maintain 
such  an  action  (Zuelly  v.  Casper,  160  Ind. 
455,  67  N.  E.  103,  63  L.  R.  A.  133;  Land, 
Log  &  Lumber  Co.  v.  Mclntyre,  100  Wis.  245, 
75  N.  W.  904,  69  Am.  St.  Rep.  915 ;  Webster 
v.  Douglas  Co.,  102  Wis.  181,  77  N.  W.  885, 
78  N.  W.  451,  72  Am.  St.  Rep.  870;  Zuelly  v. 
Casper,  37  Ind.  App.  186,  76  N.  E.  646). 

The  action  was  begun  on  April  12,  1904, 
and  the  complaint  alleges  a  demand  on  the 
board  of  commissioners  and  a  refusal  of  the 
board  to  institute  proceedings  to  collect  the 
money  alleged  to  belong  to  the  county  and 
illegally  held  by  Eder.  The  title  or  intro- 
ductory portion  of  the  complaint  specifical- 
ly names  the  commissioners,  and  the  first 
paragraph  states  that  "the  plaintiffs  com- 
plain of  the  defendants,  and  say  *  *  * 
that  prior  to  the  bringing  of  this  suit,  on  the 
28th  day  of  March,  A.  D.  1904,  and  the  4th 
day  of  April,  A.  D.  1904,  the  plaintiffs  did 
then  and  there  demand  of  the  defendants, 
Samuel  A.  Love,  Oscar  A.  Krinbill,  Mathew 
J.  Brown,  constituting  the  board  of  commis- 
sioners of  Lake  county,  In  the  state  of  In- 
diana, that  they,  as  such  commissioners  of 
said  county,  bring  and  prosecute  an  action 
to  recover  said  $300  from  the  said  defend- 
ant George  M.  Eder,  but  the  said  defendant, 
constituting  said  board  of  commissioners,  re- 
fused to  do  so."  In  the  second  paragraph, 
it  appears  that  "the  plaintiffs  complain  of 
the  defendants,  and  allege  *  *  •  that 
the  plaintiffs  on  the  28th  day  of  March,  A. 
D.  1904,  filed  In  the  office  of  the  county  au- 
ditor of  said  county  of  Lake  their  written 
request  to  bring  suit  to  recover  the  said  sum 
from  the  said  George  M.  Eder;  that  on  the 
4th  day  of  April  plaintiffs  demanded  of  the 
said  defendants,  except  the  defendant  George 
M.  Eder,  that  as  the  board  of  county  com- 
missioners of  said  county  they  bring  and 
prosecute  said  action  to  recover  said  sum 
so  wrongfully  held  by  the  said  George  M. 
Eder,  and  said  defendant  commissioners  re- 
fused to  do  so."  Then  follows  a  copy  of  the 
demand  addressed  to  "Samuel  A  Love,  Os- 
car A.  Krinbill,  and  Mathew  J.  Brown, 
Board  of  Commissioners  of  Lake  County,  In- 
diana." In  considering  the  claimed  defects 
in  the  complaint,  sections  341,  401,  Burns' 
Ann.  St.  1901,  must  be  kept  in  mind;  for 
under  these  sections  a  pleading  will  be  suf- 
ficient if  the  facts  are  stated  in  language 
comprehensible  to  a  person  of  common  un- 
derstanding, and  the  defect  therein  pointed 
out  "does  not  affect  the  substantial  rights 
of  the  adverse  party."  But  this  test  for  the 
construction  of  pleadings  does  not  extend  to 
relieve  a  plaintiff  from  stating  in  plain  and 
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concise  language  all  the  facts  necessary  for 
him  "to  prove  in  the  first  Instance,  under  an 
answer  of  general  denial,  to  show  that  he  is 
entitled  to  judgment"  Lake  Erie,  etc.,  R. 
Co.  v.  Holland,  102  Ind.  406,  414.  69  N.  E. 
138,  63  L.  R.  A.  048.  It  has  been  held  that, 
where  the  parties  are  named  in  the  title  of 
the  action,  allegations  in  the  body  of  the 
complaint  which  identify  them  by  reference 
is  sufficient  Cosby  v.  Powers,  137  Ind.  694, 
37  N.  E.  321.  In  the  case  at  bar,  the  per- 
sons constituting  the  board  were  named  not 
only  in  the  title,  but  in  the  body  of  each 
paragraph  of  the  complaint  The  allegations 
were  sufficiently  explicit  to  inform  a  person 
of  common  understanding  that  the  board  of 
commissioners  was  a  party  to  the  action. 
This  is  all  that  the  statute  requires. 

2.  In  support  of  the  second  error,  appel- 
lant Insists  that  the  statute  (section  7848c, 
Burns'  Ann.  St  1901)  provides  the  only  rem- 
edy to  be  pursued  by  the  citizens  and  tax- 
payers in  cases  of  this  character;  that  they 
must  act  within  60  days  after  an  allowance 
is  made;  that  the  statute  abrogates  their 
right  to  proceed  in  equity.  We  cannot  agree 
with  appellant's  theory  in  the  construction  of 
this  statute.  If  the  Legislature  had  intend- 
ed it  to  operate  as  a  limitation  of  the  time 
in  which  citizens  and  taxpayers  might  pros- 
ecute actions  for  the  purpose  of  recovering 
back  into  the  county  treasury  money  paid  on 
illegal  allowances  to  officers  or  other  per- 
sons, it  certainly  would  not  have  left  the 
matter  to  Inference.  The  language  of  this 
statute  is  permissive  In  character.  It  con- 
tains no  words  which  negative  a  taxpayer's 
right  in  such  matters  to  adopt  any  remedy 
known  to  the  law.  Whether  it  was  the  pur- 
pose of  the  Legislature  "to  provide  a  broader 
remedy  than  that  afforded  in  equity"  we 
are  not  concerned,  as  it  is  certainly  true  that 
the  language  used  does  not  evidence  an  in- 
tention on  the  part  of  the  Legislature  to 
abrogate  the  doctrine  of  equity  affording  re- 
lief at  the  instance  of  a  taxpayer  for  money 
belonging  to  the  county  if  paid  on  account  of 
illegal  allowance.  Kimble  v.  Board,  32  Ind. 
App.  377,  391,  66  N.  E.  1023.  The  board  of 
commissioners  is  a  creature  of  the  statute. 
"It  has  no  authority  beyond  that  expressly 
given  by  the  statute."  State .  v.  Trueblood, 
25  Ind.  App.  437,  446,  57  N.  E.  975.  It  has 
no  power  or  authority  to  allow  any  county  or 
other  public  officer  "any  sum  of  money  out 
of  a  county  treasury  except  when  the  stat- 
utes confer  the  clear  and  unequivocal  au- 
thority to  do  so."  Section  6548,  Burns'  Ann. 
St.  1901.  The  allowance  by  the  board  of  an 
unauthorized  or  illegal  claim  is  an  act  In 
defiance  of  the  statute,  and  is  unlawful  and 
void,  and  its  payment  may  be  recovered  on 
the  theory  that  it  is  not  a  payment  by  the 
county.  Section  6548,  supra ;  Board  v.  Heas- 
ton,  144  Ind.  583,  41  N.  E.  457,  43  N.  E.  651, 
55  Am.  St.  Rep.  192 ;  Board  v.  Buchanan,  21 
Ind.  App.  178,  51  N.  E.  939.  Therefore  in 
our  opinion  In  this  class  of  cases,  in  the  ab- 


sence of  a  statute  by  its  terms  negativing 
the  right  of  a  taxpayer  to  proceed  in  equity, 
he  is  not  precluded  from  adopting  that  rem- 
edy. Board  v.  Harrington,  1  Blackf.  260; 
Kimble  v.  Board,  supra;  Zuelly  v.  Casper, 
supra. 

3.  Lastly,  appellant  contends  that  the  court 
erred  in  its  conclusions  of  law.  Under  this 
head,  it  is  argued  that  the  charge  to  be  made 
by  the  clerk  of  the  circuit  court  for  natural- 
izing foreigners  belonged  to  such  clerk  as  his 
own;  that  payments  made  by  officers  that 
are  not  due  and  owing  to  the  county  may  be 
recovered  back ;  that  the  acts  of  the  board  of 
commissioners  can  only  be  proven  by  its  rec- 
ord; that  the  special  findings  do  not  show  a 
refusal  by  the  board  to  institute  an  action 
against  Eder  prior  to  the  time  it  was  com- 
menced by  appellee.  The  special  findings  of 
fact  show  that  Eder  was  clerk  of  the  Lake 
circuit  court  from  November,  1891,  until  No- 
vember, 1899;  that  during  the  year  1896,  at 
the  direction  of  the  officers  of  the  Republican 
central  committee  of  Lake  county,  300  un- 
naturalized foreigners  In  said  county  applied 
to  Eder,  as  such  clerk,  for  what  is  known  as 
"first  naturalization  papers";  that  by  virtue 
of  an  agreement  between  said  officers  of  said 
committee  and  Eder,  and  at  the  special  in- 
stance and  request  of  said  committee,  and 
Its  promise  and  agreement  to  pay  the  costs  of 
issuing  said  papers,  said  Eder  issued  to  said 
applicants  papers  of  naturalization;  that  the 
statutory  charge  amounted  to  $300 ;  that  noth- 
ing was  said  to  said  applicants  about  paying 
therefor,  nor  was  any  money  collected  from 
said  applicants,  or  any  other  person  by  Eder 
on  account  of  such  services;  that  after  the 
issuing  of  said  papers  by  Eder,  as  clerk,  said 
committee  refused  to  pay  the  bill  therefor, 
and  on  December  5, 1896,  after  said  committee 
had  declined  to  pay  said  sum  of  $300,  said 
Eder,  out  of  his  own  private  funds,  paid  to 
the  treasurer  of  Lake  county,  to  the  credit  of 
the  clerk's  fund,  $300  to  cover  the  cost  of 
naturalizing  said  foreigners,  and  the  only 
money  paid  to  said  county  on  account  of  said 
services ;  that  the  money  so  paid  was  appro- 
priated and  used  by  the  county ;  that  on  Au- 
gust 20,  1903,  Eder  filed  in  the  office  of  the 
auditor  of  said  county  a  claim  against  the 
county  for  the  return  of  the  money  so  paid  by 
him  ;  that  on  September  9,  1903,  at  the  reg- 
ular meeting  of  the  board,  the  claim  was  al- 
lowed and  a  warrant  ordered  drawn  for  Its 
payment  The  warrant  was  drawn  and  deliv- 
ered to  Eder,  who  presented  the  same  to  the 
treasurer  of  the  county,  who  paid  It  out  of 
the  county  funds;  that  Eder  received  the 
money  and  has  ever  since  retained  the  same. 

(1)  There  Is  no  claim  that  the  original  pay- 
ment by  Eder  was  made  by  him  through  In- 
advertence, mistake,  or  Ignorance  of  any  fact 
nor  that  such  payment  In  fact,  affected  the 
amount  of  his  salary,  which  he  would  other- 
wise have  received.  He  paid  $300  Into  the 
"clerk's  fund"  (section  6530,  Burns'  Ann.  St 
1901),  out  of  which  his  annual  salary  of 
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$3,000  (section  6491,  Burns'  Ann.  St  1901) 
was  paid.  Under  the  law  (section  6532, 
Burns'  Ann.  St  1901)  his  salary  was  payable 
quarterly  upon  the  order  of  the  commission- 
ers. The  amount  of  his  quarterly  allowance, 
not  exceeding  the  quarterly  salary  due,  de- 
pended upon  fees  collected  and  turned  Into 
the  county  treasury  to  the  credit  of  the 
"clerk's  fund."  Any  balance  of  his  salary 
due  and  unpaid  at  the  close  of  his  term  of 
office  was  payable  only  out  of  fees  earned  by 
him  during  his  term  of  office,  and  afterwards 
collected  by  his  successor.  Section  6533, 
Burns'  Ann.  St  1901.  It  does  not  appear 
from  the  findings  that  the  fees  collected  by 
Bder,  as  such  clerk,  and  paid  to  the  county 
treasurer,  and  the  fees  earned  by  him  and 
collected  by  his  successor,  together  with  the 
$300,  exceeded  his  salary.  If  It  did  not  he 
could  not  have  been  Injured  by  the  $300  pay- 
ment voluntarily  made  by  him.  He  cites  sec- 
tions 7913,  7914,  Burns'  Ann.  St.  1901,  as  au- 
thorizing the  action  of  the  board  In  allow- 
ing his  claim,  and  in  support  of  his  right  to 
retain  the  money  received  on  such  allowance. 
The  rule  Is  that  where  a  party  relies  on  a 
right  given  by  statute,  he  must  bring  himself 
clearly  •  within  its  provisions  The  statutes 
cited  by  Eder  authorized  the  board  of  com- 
missioners to  make  repayment  out  of  the 
proper  funds  of  the  county  to  county  officers 
for  overpayments  to  such  commissioners  by 
such  officers  "through  Inadvertence,  mistake, 
or  any  other  cause."  In  the  case  at  bar  there 
Is  no  finding  that  the  claimed  overpayment 
was  made  through  Inadvertence,  mistake,  or 
other  cause  found  to  be  unconscionable,  un- 
just, or  inequitable  If  retained  by  the  coun- 
ty, for,  as  we  have  pointed  out,  such  claimed 
overpayment  may  have  been  returned  by  the 
county  In  the  way  of  payment  on  his  salary. 
With  this  view  of  the  case,  Eder  was  not 
within  the  rule  that  payments  made  by  coun- 
ty officers  that  are  not  Justly  due  and  owing 
to  the  county  may  be  .recovered  back. 

(2)  By  the  fee  and  salary  act  In  force  June 
28,  1895  (section  6519,  Burns'  Ann.  St  1901), 
it  was  the  duty  of  Eder,  as  clerk,  to  tax  and 
charge  each  applicant  to  whom  naturaliza- 
tion papers  were  issued  a  fee  of  $1.  This  fee 
Is  specifically  designated  in  the  statute  as  an 
item  to  be  taxed  and  charged  on  behalf  of 
the  county,  and,  under  the  ruling  of  the  Su- 
preme and  this  court.  It  was  the  property  of 
the  county.  State  v.  Flynn,  161  Ind.  554,  69  N. 
E.  159;  Board  v.  Given  (Ind.  Sup.)  80  N.  E. 
965 ;  Starr  v.  Board,  40  Ind.  App.  — ,  79  N. 
B.  390. 


(3)  On  the  question  whether  the  special 
findings  show  a  refusal  of  the  board  to  insti- 
tute an  action  against  Eder,  our  attention  is 
called  to  the  following  special  findings:  (6) 
That  appellees  on  April  4,  1904,  in  writing 
demanded  of  the  defendants  constituting  the 
said  board  of  commissioners,  as  such  board, 
that  they  prosecute  an  action  against  Eder 
to  recover  said  $300  so  held  by  him.  (7) 
"That  the  said  board  of  commissioners  did 
not  at  the  time  make  any  record  with  refer- 
ence to  said  demand  and  that  no  record  was 
made  by  them  that  they  would  comply  with 
the  demand,  or  that  they  would  refuse  to 
comply  with  the  demand;  neither  was  any 
record  made  by  them  that  they  declined  to 
take  any  action  with  reference  to  said  claim, 
that  in  truth  and  in  fact  the  said  board  of 
commissioners  did  not  take  any  action  with 
reference  to  said  claim,  but  the  members 
thereof  while  in  session  stated  verbally  that 
they  would  not  take  any  action  with  refer- 
ence to  said  demand,  but  said  verbal  state- 
ments were  not  made  a  matter  of  record  by 
said  board,  or  any  one  acting  for  them,  and 
there  is  no  record  of  said  board  showing  any 
action  by  them  on  said  demand  or  any  refusal 
by  them  to  take  any  action  upon  said  de- 
mand." Before  appellees  would  be  entitled 
to  a  conclusion  of  law  In  their  favor,  the  spe- 
cial findings  must  show  the  ultimate  fact  that 
the  board  of  commissioners  refused  to  insti- 
tute the  action  against  Eder,  and  afterwards 
begun  and  prosecuted  by  appellees.  While 
the  greater  part  of  what  is  designated  as 
finding  No.  7  Is  evidentiary  only,  It  does  ap- 
pear that  "the  members  thereof  [speaking  of 
the  board  of  commissioners]  while  In  session 
stated  verbally  that  they  would  not  take  any 
action-  with  reference  to  said  demand."  It 
practically  amounted  to  a  refusal  to  Institute 
the  proceedings  against  Eder,  and  was  suffi- 
cient 

(4)  In  regard  to  the  board  speaking  only 
by  its  record.  It  may  be  said  that,  when  it 
acts  In  a  judicial  capacity,  appellant  cor- 
rectly states  the  rule.  But  In  the  allowance 
of  claims,  and  In  the  exercise  of  the  right  to 
refuse  to  institute  the  action  against  Eder  to 
recover  back  into  the  county  treasury  money 
belonging  to  the  county,  It  acted  in  an  ad- 
ministrative capacity,  and  as  to  such  acts  the 
same  may  be  shown,  by  parol.  McCabe  v. 
Board.  46  Ind.  3S0;  Board  v.  Heaston,  supra; 
Tucker  v.  State  ex  rel.,  163  Ind.  403,  71  N. 
E.  140. 

Judgment  affirmed. 
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SCOTT  ▼.  SMITH.  (No.  6.427.)  * 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Nov.  20,  1907.) 

1.  Administbatobs — Removal — Waste. 

Under  the  express  terms  of  Burns'  Ann.  St. 
1901,  S  2400,  par.  2,  waste  of  the  estate's  money 
la  ground  for  the  removal  of  an  administrator. 

fEd.  Note.— For  cases  in  point,  gee  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  §  245.] 

2.  Judgment— Vacating— Fbaud  —  Poweb  of 
Court. 

It  is  always  the  duty  and  within  the  in- 
herent power  of  a  court  to  purge  its  records  of 
fraud. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8  660.] 

8.  Admin istratobs  —  Removal  —  Miscon- 
duct—Evidence. 

In  a  proceeding  to  remove  an  administra- 
tor on  petition  of  a  nonresident  son  of  intestate, 
charging  fraud  and  waste,  evidence  of  the  con- 
duct of  the  administrator  in  regard  to  meeting 
petitioner  on  his  return  was  relevant  to  the 
charge  of  bad  faith. 
4.  Sams. 

In  such  proceeding  it  was  improper  to  ex- 
clude a  written  statement  of  the  estate's  condi- 
tion, delivered  by  the  administrator  to  peti- 
tioner. 

6.  Witnesses— Privileged  Communications 
—Physician  and  Patient— Waiver. 

Though,  under  Burns'  Ann.  St  1901,  |  506, 
making  physicians  incompetent  to  testify  as  to 
communications  made  to  them  by  patients,  the 
right  to  waive  the  statute  inures  to  the  patient's 
personal  representative,  in  a  proceeding  to  re- 
move an  administrator  he  may  not  waive  the 
privilege  as  to  a  communication  made  to  a  phy- 
sician by  decedent 

J Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  50,  Witnesses,  f  781.] 

6.  Same— Claimants  Against  Estate. 

In  a  proceeding  to  remove  an  administrator, 
based  on  his  allowance  of  a  claim  for  services 
to  the  intestate,  the  claimant  was  not  a  com- 
petent witness  to  establish  the  justness  of  the 
claim,  being  incompetent,  under  Burns'  Ann. 
St.  1901,  f  506,  to  establish  such  a  claim  against 
the  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Witnesses,  IS  625-630.] 

7.  Administrators  —  Management   or  Es- 
tate—Degree op  Care. 

An  administrator  must  exercise  such  care 
and  diligence  in  discharging  bis  duty  as  ordi- 
narily prudent  men  exercise  respecting  their  own 
affairs. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  22,  Executors  and  Administrators,  |  359.] 

Appeal  from  Circuit  Court  Hancock  Coun- 
ty ;  Samuel  A.  Wray,  Special  Judge. 

Petition  by  Charles  E.  Scott  against  James 
L.  Smith  to  remove  him  as  administrator. 
From  a  judgment  for  the  administrator,  and 
an  order  denying  a  new  trial,  petitioner  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions for  a  new  trial. 

J  as.  E.  McCullough  and  Wm.  C.  Welborn, 
for  appellant  Wm.  W.  Cook  and  Chas.  H. 
Cook,  for  appellee. 

ROBY,  J.  This  Is  a  proceeding  for  the  re- 
moval of  an  administrator.  A  petition  there- 
for was  filed  by  the  son  of  the  decedent  a 
denial  thereto  filed,  trial  bad,  a  special  find- 
ing of  facts  made,  and  conclusions  of  law 


stated  thereon  against  the  petitioner,  who  ex- 
cepted to  the  conclusions  of  law,  filed  a  mo- 
tion for  a  new  trial,  and  excepted  to  the 
action  of  the  court  in  overruling  it,  and  pre- 
sents such  rulings  for  review  by  assignment 

It  Is  charged  in  the  petition  that  James  L. 
Smith,  William  L.  Lewis,  and  Nancy  J.  Mor- 
ris conspired  together  for  the  purpose  of  un- 
lawfully converting  a  large  part  of  the  estate 
of  Newton  W.  Scott  who  is  averred  to  have  de- 
parted life  In  Hancock  county,  intestate,  on  Au- 
gust 31, 1905,  leaving  a  personal  estate  of  more 
than  $3,100,  and  leaving  surviving  no  widow, 
and  but  one  child,  the  petitioner,  who  resid- 
ed at  Stamps,  Ark.;  that  all  debts  and  ex- 
penses of  the  last  sickness  and  burial  of 
decedent  did  not  amount  to  more  than  $250, 
and  that  In  pursuance  of  such  conspiracy 
said  Lewis,  who  Is  a  brother  of  Mrs.  Morris, 
made  an  affidavit  of  death  In  wbicb  he  stated 
that  the  decedent  was  the  father  of  one  son, 
"whose  whereabouts  or  residence  is  unknown 
and  cannot  be  ascertained,"  when  In  fact  said 
residence  was  known  or  could  have  been 
easily  ascertained ;  that  in  pursuance  of  said 
conspiracy  letters  of  administration  were  pro- 
cured to  issue  to  appellee  Smith;  that  In 
further  pursuance  thereof  a  fraudulent  claim 
for  $1,600  was  filed  against  said  estate  by 
Mrs.  Morris,  and  the  same  was  allowed  by 
said  administrator,  without  making  any  ex- 
amination to  ascertain  whether  It  was  a  just 
claim,  and  solely  to  create  color  of  authority 
under  which  to  pay  said  sum  to  her.  It  is 
also  charged  that  said  parties  concealed  the 
death  of  his  father  from  the  petitioner,  and 
that  he  first  learned  of  such  death  March  11, 
1906;  that  on  the  13th  of  March  he  left  his 
home  for  Greenfield ;  and  he  sets  out  circum- 
stances apparently  tending  to  establish  the 
charge  of  bad  faith  otherwise  made.  He 
further  avers  that  the  administrator  has  com- 
mitted gross  waste  by  paying  $100  to  an  at- 
torney who  rendered  no  services  to  said  es- 
tate, by  paying  $1,600  to  Mrs.  Morris,  by 
loaning  her  $200,  and  by  failing  to  Inventory 
all  the  money  In  possession  of  the  decedent 
at  bis  death. 

The  effect  of  this  pleading  was  to  charge, 
first,  fraud ;  second,  waste.  Waste  is  a  stat- 
utory ground  for  the  removal  of  an  adminis- 
trator. Section  2400,  par.  2,  Burns'  Ann.  St. 
1901 ;  Ludch  v.  Medln,  8  Nev.  93, 104,  93  Am. 
Dec  876;  Estate  of  Pike.  45  Wis.  391 ;  Win- 
ship  v.  Bass,  12  Mass.  201;  Hake  v.  Stotts. 

5  Colo.  140.  Fraud,  says  Lord  Coke,  "avoid* 
all  judicial  acts,  ecclesiastical  and  temporal.** 
It  Is  always  the  duty  and  within  the  inherent 
power  of  a  court  to  "purge  Its  records  of 
fraud."  Ferguson  v.  State,  90  Ind.  88,  47; 
Lutz  et  al.  v.  Ma  ban  et  aL,  80  Md.  233,  SO 
Atl.  645;  Raborg  v.  Hammond  (1827)  2  Har. 

6  O.  (Md.)  42;  Hawkins  v.  Robinson  (1826) 
8  T.  B.  Mon  (Ky.)  143. 

The  special  finding  is  made  up  principally 
of  evidentiary  matter,  which,  In  view  of  tbe> 
fact  that  a  new  trial  will  be  directed, 
not  at  this  time  be  reviewed. 


1  Superseded  by  opinion  in  Supremo  Court,  IS  N.  E.  774.  Rehearing  denied. 
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Newton  Scott,  the  decedent,  whose  age  Is  not 
stated,  had  been  a  soldier  In  the  Mexican 
War  and  was  in  receipt  of  a  pension  at  the 
time  of  his  death,  which  occurred  on  August 
31,  1905.  He  died  intestate,  and  left  surviv- 
ing no  wife  and  one  child,  Chas.  E.  Scott, 
who  resided  in  Arkansas.  The  decedent  at 
his  death  lived  with  his  niece,  Nancy  J.  Mor- 
ris, and  had  lived  with  her  since  June,  1898, 
in  pursuance  to  an  agreement  to  take  him 
for  $3  a  week  for  his  board,  at  which  rate 
he  paid  all  during  the  time  until  his  death. 
He  left  $2,627.17  cash  in  the  house.  Mrs. 
Morris,  the  morning  after  Mr.  Scott's  death, 
handed  said  sum  to  Mr.  Smith,  by  whom  it 
was  kept  until  his  appointment,  when  he 
charged  himself  with  It  He  filed  applica- 
tion for  letters  on  September  5th  and  his  bond 
on  September  6th.  When  letters  issued  to 
him  on  September  9th,  Mrs.  Morris  filed  a 
claim  for  $1,600  against  the  estate  for  "wash- 
ing, mending,  care,  and  attention"  from  June 
17,  1898.  On  October  14th  the  administrator 
allowed  such  claim.  He  made  no  investiga- 
tion of  the  claim  except  that  he  talked  with 
the  claimant,  did  not  notice  that  it  was 
"stale"  In  part,  and  did  not  take  the  opinion 
of  his  lawyer  or  any  one  else  upon  the  sub- 
ject 

Mrs.  Morris*  brother  made  an  affidavit  of 
death  in  connection  with  the  appointment  of 
an  administrator  in  which  he  stated  that  de- 
ceased was  the  father  of  one  son,  "whose 
whereabouts  or  residence  Is  unknown  and 
cannot  be  ascertained."  The  evidence  In- 
dicated that  such  residence  might  have  been 
ascertained.  It  was  also  shown  that  of  the 
funds  In  his  hands  the  administrator  paid  to 
Mrs.  Morris  $1,600  and  to  an  attorney  $100. 
It  is  not  shown  that  any  services  were  ren- 
dered by  the  attorney  justifying  the  payment 
of  such  sum. 

The  court  erred  In  excluding  evidence  of 
the  conduct  of  the  administrator  in  regard  to 
meeting  the  petitioner  upon  his  return.  The 
evidence  called  for  was  relevant  to  the  charge 
of  bad  faith.  The  court  also  erred  in  refusing 
to  admit  a  written  statement  of  the  condition 
of  the  estate,  delivered  to  the  petitioner  by 
the  administrator  at  a  subsequent  time. 

The  court  erred  in  permitting  a  witness, 
who  attended  decedent  as  a  physician,  to  tes- 


tify as  to  matters  learned  by  him  In  that 
capacity.  The  right  to  waive  the  statute  cov- 
ering privileged  communications  inures  to  the 
representative.  Here  the  suit  is  against  the 
administrator  in  his  individual  capacity.  As 
an  Individual  he  is  without  power  to  waive 
such  privilege.  Section  505,  Burns'  Ann.  St. 
1901;  Towles  v.  McCurdy,  163  Ind.  12,  15, 
71  N.  E.  129;  Heuston  v.  Simpson,  115  Ind.  62, 
17  N.  E.  261,  7  Am.  St.  Rep.  409. 

The  appellee  called  Mrs.  Morris  as  a  wit- 
ness, and  she  was  permitted  to  testify  over 
objections  that  she  filed  the  $1,600  claim 
against  the  estate  in  good  faith,  believing 
that  It  owed  her  that  amount  She  also  tes- 
tified in  detail  as  to  the  care  and  attention 
given  by  her  to  the  decedent  and  made  the 
basis  of  said  claim.  It  is  certain  that,  if  her 
claim  had  been  resisted  by  the  administrator, 
she  would  not  have  been  a  competent  witness 
to  establish  It  Section  506,  Burns'  Ann.  St 
1901.  It  is  also  settled  that  on  a  trial  on 
exception  to  his  report  taking  credit  for 
the  payment  of  such  sum,  she  would  not  be 
competent  "To  adjudge  him  competent  to 
establish  the  claim,  contested  as  it  here  was, 
would  be  to  permit  that  to  be  done  by  indirec- 
tion which  could  not  have  been  directly  done." 
Clift  v.  Shockly  (1881)  77  Ind.  297.  The  con- 
siderations which  operate  to  render  the  claim- 
ant incompetent  to  testify  for  the  administra- 
tor, when  the  Integrity  of  the  claim  Is  ques- 
tioned by  an  exception  to  his  report  are 
equally  applicable  where  the  integrity  of  the 
claim  is  attacked  as  a  reason  Jor  his  re- 
moval. Upon  the  authority  of  Cliff  v.  Shock- 
ly, supra,  and  the  cases  following,  the  witness 
must  be  held  to  be  Incompetent  Taylor  v. 
Duesterberg,  109  Ind.  165,  9.N.  B.  907  ;  Bow- 
en  v.  O'Halr,  29  Ind.  App.  466,  64  N.  E.  672; 
Thornburg,  Adm'r,  v.  Allman,  8  Ind.  App.  581, 
584,  35  N.  E.  1110. 

The  duty  of  an  administrator  Is  to  exercise 
such  diligence  and  care  In  discharging  his 
duty  as  ordinarily  prudent  men  exercise  in 
reference  to  their  own  affairs.  Cooper,  Adm'r, 
v.  Williams,  109  Ind.  270,  9  N.  E.  917. 

Judgment  reversed,  and  cause  remanded, 
with  instructions  to  sustain  appellant's  mo- 
tion for  a  new  trial  and  further  proceedings 
in  accordance  herewith. 
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(40  Ind.  App.  B8) 

ROBERTS  t.  FT.  WAYNE  GAS  CO.  et  si 
(No.  3,914.) 

(Appellate  Court  of  Indiana,  Division  No.  L 
Nov.  20,  1907.) 

Mines  and  Mining— Oil  and  Gas  Lease— 
Provisions  fob  Rent— Complaint. 

Under  a  lease  of  land  for  the  purpose  only 
of  drilling  and  operating  for  gas  and  oil,  pro- 
viding that  the  rental  shall  be  one-sixth  of  the 
oil,  and,  "if  gas  is  found  in  sufficient  quantities 
to  market  the  same,"  the  consideration  to  the 
lessor  shall  be  $100  per  annum  in  advance  for 
each  gas  well  drilled,  and  that  operation  shall 
be  commenced  and  four  wells  completed  within 
four  months  from  date,  or  all  paid  for  after  that 
time,  and  that,  if  the  lessee  fail  to  perform  such 
work  or  to  pay  the  rent,  he  shall,  in  lien  there- 
of and  in  full  for  damages  for  his  default,  pay 
annually  during  the  term  $100  for  each  of  such 
wells— where  the  lessee  seasonably  drills  four 
wells,  no  rent  is  payable  therefor,  except  for  the 
time  that  they  produce  gas  in  marketable  quan- 
tity, though  they  produce  it  in  such  quantity 
when  first  drilled,  so  that  a  complaint  for  gas 
rent  must  aver  that  the  wells  were  so  producing 
gas  during  the  period  for  which  rental  is  claimed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Mines  and  Minerals,  f  209.] 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  Joseph  A.  Roberts  against  the 
Ft  Wayne  Gas  Company  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals.  Af- 
firmed. 

Chas.  T.  Parker,  for  appellant  Cantwell 
ft  Lemmous  and  A.  R.  Long,  for  appellees. 

WATSON,  P.  J.  Appellant,  plaintiff  below, 
sought  to  recover  certain  rentals  claimed  un- 
der a  certain  lease  entered  into  between  ap- 
pellant and  appellee  gas  company,  and  assign- 
ed by  said  gas  company  to  appellee  Robert 
Sutton,  excepting  and  reserving  to  Itself 
"four  ten-acre  tracts  to  be  located  by  It  In  a 
square  form."  To  appellant's  amended  com- 
plaint in  one  paragraph,  appellees  demurred 
separately.  Judgment  was  rendered  sustain- 
ing the  demurrers,  from  which  this  appeal 
was  taken. 

The  complaint  as  amended,  alleges  that 
•the  Ft  Wayne  Gas  Company  is  a  corpora- 
tion, organized  and  doing  business  under  the 
laws  of  Indiana" ;  that  on  June  19,  1902,  ap- 
pellant leased  to  appellee  gas  company  cer- 
tain described  real  estate  In  Fairmount  town- 
ship. Grant  county,  Ind.,  particularly  describ- 
ing the  same,  and  approximating  the  number 
of  acres  included  therein,  "for  the  purpose  of 
drilling  and  operating  for  natural  gas  and 
petroleum  oil";  that  said  lease  was  for  a 
term  of  10  years  from  date.  The  agreement 
Is  inserted  in  the  complaint  and  Is  alleged  to 
be  substantially  as  follows.  It  sets  out  the 
parties  to  the  contract  and  specifies  that  said 
lease  Is  for  "all  that  certain  tract  of  land 
situated  in  Fairmount  township,  Grant  coun- 
ty, and  state  of  Indiana,  bounded  and  de- 
scribed as  follows,  to  wit:  (HI)  above  de- 
scribed 129  acre  tract  of  real  estate."  Then 
follow  the  provisions  that  appellees,  their 


heirs  and  assigns,  are  to  hold  the  premises 
"for  the  said  purpose  only"  for  a  term  of  ten 
years  from  date,  "and  for  so  much  longer 
at  the  election  of  the  lessee,  as  the  rental 
herein  agreed  upon  shall  be  paid  as  herein 
provided  for,  and  as  much  longer  as  oil  or 
gas  Is  found  In  paying  quantities.'*  The 
rentals  were  to  be  one-sixth  of  the  oil,  and, 
If  "gas  is  found  in  sufficient  quantities  to 
market  the  same,  the  consideration  In  full  to 
the  party  of  the  first  part  shall  be  one  hun- 
dred dollars  ($100.00)  per  annum  In  advance 
for  each  and  every  gas  well  drilled  on  the 
above  described  land."  It  Is  further  pro- 
vided that  "operation  on  the  above-described 
premises  shall  be  commenced  and  four  wells 
completed  within  four  months  from  the  date 
hereof,  or  all  paid  for  after  October  1,  1902. 
•  *  *  It  is  also  agreed  between  the  par- 
ties hereto  that  In  case  said  lessee  shall  fall 
to  do  and  perform  the  work  hereinbefore 
mentioned,  or  to  pay  the  rent  as  herein 
agreed,  such  failure  shall  not  forfeit  its  right 
to  hold  said  leased  premises  for  the  above 
term ;  but.  In  lieu  thereof  and  In  full  payment 
for  sll  damages  resulting  to  the  lessor  by 
reason  of  such  default  said  lessees  are  to  pay 
annual  rental  for  said  premises  during  the 
term  herein  specified  of  one  hundred  dollars 
for  each  well  above  specified,  the  rent  shall 
become  due  semi-annually  In  advance,  upon 
the  first  day  of  January  and  July,  and  shall 
be  paid  within  ten  days  from  the  maturity 
thereof  at  the  Citizens'  Exchange  Bank,  Fair- 
mount  Indiana,  or  this  lease  be  null  and 
void."  The  instrument  then  sets  out  that 
said  lessee,  by  giving  a  10  days*  written  no- 
tice, and  paying  the  rent  due  at  the  expira- 
tion of  the  10  days,  and  $5  additional  In  full 
of  all  damages  and  rents  due  said  lessor 
from  said  lessee,  may  terminate  said  con- 
tract Provisions  are  made  against  drilling 
wells  nearer  titan  300  feet  to  house,  barn,  or 
orchard,  and  for  the  use  of  gas  by  said  les- 
sor for  domestic  purposes.  The  Instrument 
concludes  with  the  agreement  that  all  the 
conditions  of  the  contract  shall  extend  "to 
their  heirs,  executors,  successors,  and  as- 
signs." It  Is  then  averred  that  appellees 
agreed  to  pay  appellant  $100  per  annum  In 
advance  for  every  gas  well  drilled  on  said 
premises;  that  they  would  drill  at  least 
four  wells  thereon  within  four  months  from 
date,  and.  If  not  all  were  to  be  paid  for  aft- 
er October  1,  1902;  that  they  were  to  be 
paid  for  the  term  of  10  years,  semiannually, 
in  advance,  on  the  1st  day  of  January  and 
July,  providing  said  lease  should  not  be  re- 
conveyed  and*  surrendered  to  lessor;  that  les- 
see took  possession  of  the  premises  under  said 
grant,  drilled  four  gas  wells  before  October 
1,  1902,  In  which  gas  was  found  In  sufficient 
quantity  to  market  the  same,  which  gas  was 
found  in  said  wells,  and  transported  and  mar- 
keted by  lessees ;  that  one  oil  well  was  drill- 
ed on  said  premises ;  that  lessees  have  never 
surrendered,  canceled,  reconvened,  or  released 
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of  record  said  lease,  but  still  hold  possession 
of  the  premises  thereunder;  that  said  rental 
has  been  demanded,  Is  past  due,  and  unpaid ; 
that  lessees  have  failed  to  pay  the  install- 
ments of  well  rental  due  July  1,  1904,  and 
January  1,  1905;  that  there  Is  due  $400  in 
rentals,  and  a  total  of  $450. 

Appellees  Insist  that  the  appeal  should  be 
dismissed  for  the  reason  that  appellant's  brief 
does  not  comply  with  clause  5  of  rule  22  (55 
N.  E.  vi)  of  the  rules  of  this  court.  It  is 
pointed  out  that  there  Is  a  specific  incorrect 
statement  of  the  record,  in  that  the  descrip- 
tion of  the  land,  as  set  out  in  appellant's  state- 
ment of  the  record,  is  not  that  given  in  the 
lease  Itself.  If  a  substantial  effort  is  made 
la  good  faith  to  comply  with  the  rules,  the 
court  may  disregard  the  defects  In  the  brief. 
Stamets  v.  MItchenor,  165  Ind.  672,  675,  75 
N.  E.  579;  Hay  v.  Bash,  37  Ind.  App.  167,  169, 
76  N.  E.  644.  Where  all  the  matter  of  record 
necessary  to  a  full  consideration  is  not  set 
out  In  appellant's  brief,  the  court  will  con- 
sider the  question  raised  if  the  omitted  parts 
are  set  out  in  appellees',  since  rule  22  is  sat- 
isfied by  the  joint  act  of  the  parties.  Chica- 
go, etc.,  Ry.  Co.  v.  Wysor  Land  Co.,  163 
Ind.  288,  289,  69  N.  E.  546;  Tipton,  etc., 
Power  Co.  v.  Dean,  154  Ind.  533,  534,  73  N. 
E.  1082;  Chicago,  etc.,  Ry.  Co.  v.  Walton, 
165  Ind.  642,  646,  74  N.  E.  988.  For  these 
reasons,  we  think  that  the  defects  In  appel- 
lant's brief  should  be  disregarded,  and  the 
questions  in  issue  considered. 

Appellees  Insist  that  the  complaint  is  bad 
on  demurrer  because  it  does  not  aver  "that 
the  wells  in  question  produced  or  contained 
any  gas  at  any  time  during  the  period  for 
which  rental  is  claimed."  In  order  to  deter- 
mine this  question,  It  is  necessary  to  consid- 
er more  In  detail  the  provisions  In  the  Instru- 
ment pertaining  to  the  agreed  rentals.  The 
lease  Is  for  a  term  of  10  years,  "and"  so 
much  longer,  at  the  election  of  the  lessee,  as 
the  rentals  be  paid  as  provided,  "and  as 
much  longer  as  oil  or  gas  is  found  in  paying 
quantities."  The  appellees  agreed,  In  consid- 
eration of  the  grant,  to  give  appellant  one- 
sixth  of  all  the  petroleum  oil  discovered  on 
the  premises.  The  terms  concerning  the  op- 
erations for  gas  were  as  follows:  "It  is  fur- 
ther agreed  that  If  gas  is  found  in  sufficient 
quantities  to  market  same,  the  considera- 
tion In  full  to  the  party  of  the  first  part  shall 
be  one  hundred  dollars  ($100.00)  per  annum 
In  advance  for  each  and  every  gas  well  drill- 
ed on  the  above  described  land."  The  lessees 
obligated  themselves  to  begin  and  complete 
four  wells  within  four  months  from  date 
(June  19,  1902),  "or  all  paid  for  after  Octo- 
ber 1, 1902."  In  order  to  prevent  a  forfeiture 
of  the  contract,  the  instrument  then  further 
provides  that  failure  by  the  lessees  "to  do 
and  perform  the  work  hereinbefore  mention- 
ed, or  to  pay  the  rent  as  herein  agreed,"  shall 
not  forfeit  the  right  to  hold  the  leased  prem- 
ises for  the  agreed  term,  but  that  lessees 
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shall  pay,  in  full  compensation  of  all  dam- 
ages to  lessor,  an  annual  rental  for  the  prem- 
ises, during  the  term,  of  $100  for  each  well 
above  specified. 

Appellant  contends  that  the  annual  pay- 
ment of  $100  for  each  of  the  four  wells  spe- 
cified was  a  provision  to  protect  the  lessor 
in  the  absence  of  an  agreed  acreage  rental. 
This  seems  to  be  an  afterthought  The  pro- 
vision to  prevent  a  forfeiture  applies  to  two 
conditions:  (1)  Failure  to  perform  the  work 
mentioned  in  the  agreement;  and  (2)  fail- 
ure to  pay  the  agreed  rent  As  to  the  first, 
no  question  is  raised,  for  it  Is  averred  in  the 
complaint  and  admitted  by  the  demurrer  that 
the  four  wells  were  begun  and  completed 
within  the  stipulated  period.  The  only  ques- 
tion Is  whether  there  has  been  a  breach  of 
the  condition  to  pay  the  agreed  rent  whereby 
appellant's  right  to  the  annual  payment  of 
$100  for  each  of  the  wells  specified  is  per- 
fected. Reference  to  the  paragraph  setting 
out  the  rentals  shows  that  the  rent  for  gas 
wells  as  agreed  upon  Is  $100  per  annum  for 
each  well  "If  gas  Is  found  In  sufficient  quan- 1 
titles  to  market  same."  The  rent  for  the  said 
wells  became  due  on  a  condition — I.  e.,  find- 
ing a  marketable  quantity — and  appellant 
claims  that,  such  an  amount  having  once 
been  found,  the  rental  price  per  well  Is  then 
binding  for  the  remainder  of  the  term.  This 
agreement  was  for  the  sole  purpose  of  op- 
erating for  oil  and  gas.  The  parties  did  not 
contemplate,  and,  in  fact  they  provided 
against,  the  taking  of  any  other  profit  from 
the  estate  by  the  lessees.  The  uncertainty  of 
finding  any  oil  or  gas  is  provided  for  by 
making  the  rent  conditional  upon  a  market- 
able quantity  being  found.  It  Is  not  consist- 
ent with  reason  to  say  that  the  parties  did 
not  contemplate  paying  for  wells  in  which 
gas  was  not  found  in  marketable  quantity, 
but  that  they  did  Intend  that  wells,  once  pro- 
ductive, should  be  paid  for  after  they  became 
nonproductive,  when  the  sole  return  for  the 
money  expended  was  to  be  gas.  The  rent  to 
be  paid  was  in  return  for  a  profit  to  be  tak- 
en from  the  land;  that  profit  being  gas.  If 
the  profit  became  exhausted,  then  the  obliga- 
tion to  pay  the  agreed  amount  ceased. 

Thornton,  In  the  Law  Relating  to  Gas  and 
Oil  (section  249),  says:  "So  thoroughly  em- 
bedded in  the  law  pertaining  to  the  produc- 
tion of  oil  and  gas  is  the  idea  that  all  lia- 
bilities and  rights  must  turn  upon  a  produc- 
tive field  or  lease  that  a  failure  of  a  gas  or 
oil  well  may  stop  the  accruing  of  periodical 
rent,  even  when  the  express  language  of  the 
lease  makes  no  reference  to  a  cessure  of  pay- 
ment In  case  the  well  should  become  exhaust- 
ed. Thus,  where  the  lease  was  to  run  20  years, 
and  for  each  gas  well  a  rent  of  $500  per  an- 
num was  to  be  paid,  and  before  the  end  of 
the  second  year  the  well,  without  fault  of 
the  operators,  was  flooded  with  salt  water 
and  ceased  to  produce  gas,  it  was  held  that 
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the  third  year's  rent  could  not  be  collected, 
for  the  reason  that  there  should  be  read  into 
the  lease  .lis  implied  agreement  or  under- 
standing that  the  well  to  be  paid  for  at  the 
stipulated  price  was  not  only  to  be  a  gas 
well  but  to  remain  a  gas  well,  and  that  when 
It  ceased  to  produce  gas  it  ceased  to  be  a  gas 
well."  If  this  were  a  contract  to  sell  all  the 
gas  and  oil  under  the  leased  premises,  for  a 
stipulated  amount  for  each  well,  In  a  lease 
or  instrument,  then  appellant's  contention 
would  be  tenable;  but  the  instrument  sued 
on  is  a  lease  to  take  a  profit  from  the  land, 
and,  when  the  profit  becomes  exhausted,  the 
liability  to  pay  the  consideration  therefor 
is  abrogated.  Moon  v.  Pittsburg  Plate  Glass 
Co.,  24  Ind.  App.  34,  39,  56  N.  E.  108;  Rldge- 
ly  v.  Conewago  Iron  Co.  (C.  C.)  53  Fed.  988; 
McConnell  t.  Lawrence  Nat  Gas  Co.,  80 
Pittsburg  L.  J.  346;  McKnlgbt  y.  Manuf.  N. 
Gas  Co.,  146  Pa.  185,  23  Atl.  164,  28  Am. 
St  Rep.  790;  Williams  v.  Guffy,  178  Pa. 
342,  35  Atl.  875;  Ohio  Oil  Co.  v.  Lane,  59 
Ohio  St  307,  52  N.  E.  791.  The  provi- 
sion in  the  instrument  requiring  four  wells 
to  be  completed  within  four  months  was  a 
stipulation  for  the  reasonable  development 


of  the  premises.  Lessees  were  not  bound  to 
drill  more  than  four  wells,  but  the  penalty 
would  have  attached  had  they  drilled  fewer 
than  that  number  within  the  agreed  time. 
Likewise,  if  more  than  four  wells  had  been 
drilled,  each  producing  the  required  amount 
of  gas,  lessees  would  have  been  liable,  under 
the  contract,  for  the  rental  sum  of  $100  per 
annum  for  each  well  so  drilled.  Lessor  fail- 
ed to  Include  an  acreage  rent  In  the  agree- 
ment This  court  cannot  insert  a  new  term 
into  the  contract  That  proposition  Is  ele- 
mentary. It  must  determine  the  intent  of 
the  parties  from  the  instrument  itself.  The 
liability  to  pay  rent  for  the  gas  wells  was 
intended  to  be  dependent  upon  the  wells  pro- 
ducing and  continuing  to  produce  a  market- 
able quantity  of  gas,  and,  if  they  did  not  a» 
the  author  well  says,  "they  ceased  to  be  gas 
wells."  There  is  no  averment  in  the  amend- 
ed complaint  that  any  of  the  wells  in  ques- 
tion were  producing  gas  at  any  time  during 
the  period  for  which  rental  is  claimed  hi  this 
action.  Such  an  averment  was  necessary  to 
make  out  appellant's  cause  of  action. 

The  demurrers  were  properly  sustained. 

Judgment  affirmed. 
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HAKE  et  al.  v.  PEOPLE.    ANDERSON  v. 
SAME.    SPORKA  v.  SAME. 

(Supreme  Court  of  Illinois.    Oct.  23.  1907.) 

1.  Injunction  —  Violation  —  Contempt  — 
Petition. 

Where  a  contempt  of  court  consists  in  a 
violation  of  an  injunction  issued  in  a  pending 
proceeding  by  one  bound  thereby,  the  injunc- 
tion order  need  not  be  set  out  in  the  petition  to 
punish  for  contempt,  as  the  court  will  take 
judicial  notice  of  all  orders  previously  entered 
In  the  case. 

2.  Contempt. 

A  proceeding  In  civil  contempt  may  be 
commenced  by  petition  or  affidavit  in  the  court 
which  issued  the  order,  the  violation  of  which 
forms  the  basis  of  the  contempt  proceedings, 
but  the  alleged  contempt  need  not  be  set  out 
with  the  same  particularity  as  in  a  criminal 
information  or  indictment,  but  the  rules  appli- 
cable to  other  chancery  pleadings  will  control. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Contempt,  55  143-146.] 

3.  Same— Hearing—  Evidence. 

On  the  hearing  of  a  civil  contempt,  the 
court  is  not  confined  to  the  evidence  offered  by 
the  defendants'  sworn  answer,  but  may  hear 
affidavits  or  any  other  proper  testimony  to  en- 
able it  to  determine  the  truth  of  the  matter. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Contempt  §  184.] 

4.  Same— Pasties. 

A  civil  contempt  proceeding  may  be  car- 
ried on  in  the  name  of  the  original  complainant 
in  the  chancery  cause  wherein  the  order  was 
entered,  violation  of  which  forms  the  basis 
of  the  contempt  proceedings,  or  in  the  name  of 
the  people  on  the  relation  of  the  complainant, 
regardless  of  whether  the  case  was  commenced 
by  affidavit  or  petition  or  docketed  in  the  name 
of  the  complainant  or  the  people. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  10,  Contempt  IS  137-139.] 

5.  Injunction— Violation— Contempt-^-Pro- 
ceedings. 

Civil  contempt  proceedings  for  the  viola- 
tion of  an  injunction  issued  in  a  chancery  case 
is  in  all  its  procedure  essentially  a  civil  chan- 
cery proceeding  conforming  itself  in  its  plead- 
ings, character,  and  quantity  of  proof  required, 
and  in  its  course  through  the  appellate  tribunals 
to  the  rules  and  practice  applicable  to  other 
chancery  proceedings. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  27,  Injunction,  |  603.] 

6.  Same— Review. 

A  contempt  proceeding  against  parties  for 
violating  an  injunction  issued  in  a  chancery 
proceeding,  restraining  them  from  interfering 
with  the  petitioner's  business,  or  inducing  his 
employes  by  threats,  etc.,  to  refuse  or  fail  to 
do  their  work  or  leave  his  employment  and  from 
preventing  any  person  from  entering  bis  em- 
ployment is  a  civil  or  remedial  contempt  pro- 
ceeding, and  not  a  criminal  case,  and  hence 
may  be  brought  up  to  the  Supreme  Court  on 
appeal. 


7.  Same— Violation  and  Punishment  —  Re- 
view. 

In  a  civil  contempt  proceeding  for  the 
violation  of  an  injunction  issued  in  a  chancery 
court,  the  Supreme  Court  is  not  bound  by  the 
findings  of  the  trial  court  nor  by  the  affirmance 
of  the  Judgment  by  the  Appellate  Court  as  to 
the  facts,  but  will  not  reverse,  unless  the  finding 
is  against  the  clear  preponderance  of  the  testi- 
mony. 
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8.  Same—  Proceedings  —  Evidence  —  Suffi- 
ciency. 

In  a  civil  contempt  proceeding  for  the  viola- 
tion of  an  injunction  issued  in  a  chancery  cause, 
evidence  held  to  sustain  the  decree  finding  that 
defendants  violated  the  injunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  $  514.] 

9.  Same— Punisiiment. 

It  cannot  be  urged  that  the  punishments 
inflicted  upon  parties  adjudged  guilty  of  violat- 
ing an  injunction  issued  in  a  chancery  cause 
are  unconstitutional  because  in  excess  of  those 
prescribed  in  the  Criminal  Code  for  the  same 
acts  constituting  the  violation  of  the  injunc- 
tion ;  the  punishment  in  such  cases  lying  en- 
tirely within  the  discretion  of  the  court 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Injunction,  $  521.] 

10.  -Same— Discretion  of  Court. 

The  appellate  courts  are  exceedingly  ad- 
verse to  interfering  with  the  exercise  of  the 
discretion  of  the  trial  court  regarding  the  pun- 
ishment for  violations  of  its  injunction  orders. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  517.] 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  M.  Kavanagb,  Judge. 

John  Hake  and  others  were  found  guilty 
of  contempt  of  court  by  the  superior  court, 
and,  from  a  judgment  of  the  Appellate  Court 
affirming  the  order  finding  them  guilty,  they 
appeal.  Affirmed. 

This  is  an  appeal  from  a  judgment  of  the 
Appellate  Court  for  the  First  District  affirm- 
ing an  order  of  the  superior  court  of  Cook 
county  finding  John  Hake,  Charles  Anderson, 
and  Frank  Sporka  guilty  of  contempt  of 
court,  and  sentencing  each  of  them  to  im- 
prisonment In  the  county  jail  for  four  months. 

The  following  statement  of  the  case  is 
made  by  the  Appellate  Court  for  the  First 
District  and,  upon  examination  and  compari- 
son, we  find  the  statement  full  and  accurate, 
and  accordingly  adopt  it  as  a  correct  state- 
ment in  this  case: 

"M.  Born  &  Co.,  a  corporation,  organized 
under  the  laws  of  Illinois,  filed  its  bill  in  the 
superior  court  for  an  injunction  against  the 
United  Garment  Workers  of  America,  the 
Chicago  Coat  Seam  Pressers,  Local  Union 
150  of  the  United  Garment  Workers  of  Amer- 
ica, the  Brotherhood  of  Custom  Cutters  and 
Trimmers  to  the  Trade,  Local  Union  No.  21 
of  the  United  Garment  Workers  of  America, 
District  Council  No.  6  of  the  United  Garment 
Workers  of  America,  Local  Union  No.  194  of 
the  United  Garment  Workers  of  America, 
and  other  local  unions  of  the  United  Gar- 
ment Workers  of  America,  and  divers  in- 
dividuals, officers  of  said  unions,  and  averred 
that  the  complainant  was  engaged  at  337 
Franklin  street,  Chicago,  111.,  In  the  manu- 
facture of  coats  and  vests,  and  employed  a 
great  number  of  men  and  women;  that  be- 
fore the  filing  of  the  bill  it  had  employed  In 
Its  business  organized  labor  affiliated  with 
the  United  Garment  Workers  of  America  and 
Its  several  affiliated  local  unions;  that  on 
November  18,  A.  D.  1904,  the  said  union  in- 
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augurated a  strike  against  complainant  for 
the  purpose  of  dominating  and  controlling  the 
employment  of  skilled  coat  and  pants  work- 
ers, bushelmen,  pressera,  and  trimmers  in  the 
city  of  Chicago,  and  for  the  purpose  of  pro- 
hibiting other  workmen  and  workwomen,  and 
those  affiliated  with  the  said  union  or  unions, 
from  working  at  their  trade  in  tbe  city  of 
Chicago;  that  prior  to  November  18th  the 
complainant's  employes  were  members  of  the 
different  unions;  that  thereafter  they  left 
complainant's  place  of  business  and  gathered 
around  said  place  of  business  for  the  purpose 
of  intimidating  the  complainant's  employes 
who  remained  at  work;  that  as  said  persons 
went  to  and  from  their  work  they  were  stop- 
ped and  interfered  with  by  said  defendants, 
who  had  instituted  a  system  of  picketing; 
that  the  defendants  named  in  the  bill,  and 
others  who  are  unknown  to  the  complainant, 
continued  to  surround  complainant's  place  of 
business  and  are  still  maintaining  said  picket 
line,  by  reason  whereof  complainant's  em- 
ployes have  refused  to  continue  to  work; 
that  some  of  complainant's  employes  are  will- 
ing to  continue  to  work,  but  are  afraid  to  do 
so.  by  reason  of  which  complainant  is  pre- 
vented from  carrying  on  its  business;  that 
complainant  has  requested  its  employes  to 
continue  to  work;  that  said  employes  have 
tried  to  do  so,  but  were  intercepted  by  said 
pickets  and  compelled  by  threats  and  intimi- 
dation to  desist  therefrom;  that  the  defend- 
ants named  in  tbe  bill  have  combined  and 
conspired  for  the  purpose  of  inflicting  injury 
upon  tbe  business  of  the  complainant;  that, 
in  furtherance  of  tbe  said  purpose,  tbe  de- 
fendants caused  a  system  of  picketing  to  be 
maintained  and  established  around  complain- 
ant's plant  since  the  commencement  of  the 
said  strike,  and  have  intercepted  persons  who 
remained  in  complainant's  service,  persons 
going  to  and  from  complainant's  factory  for 
the  purpose  of  obtaining  employment,  and 
that  the  employes  of  complainant  have  been 
assaulted  either  by  said  defendants  or  per- 
sons in  combination  with  them,  and  that  per- 
sonal injuries  have  been  inflicted  upon  some 
of  the.employes  of  the  complainant;  that  the 
effect  of  said  picketing  and  assault  has  been 
to  terrify  the*  employes  of  complainant  and 
make  them  afraid,  and  by  reason  thereof  per- 
sons have  been  unwilling-  to  enter  the  service 
of  complainant,  and  complainant  has  been 
deprived  of  the  services  of  a  large  number  of 
persons  who  would  otherwise  have  taken  em- 
ployment from  it;  that,  if  said  picketing  and 
assaults  are  continued,  irreparable  loss  and 
damage  to  complainant's  business  will  result; 
that  the  picketing  system  has  been  and  is  un- 
der the  direction  and  instigation  and  advice 
of  the  United  Garment  Workers  of  America 
and  its  officers,  for  the  purpose  of  injuring 
complainant's  business  and  terrifying  its  em- 
ployes and  coercing  complainant  to  make  a 
settlement  with  them,  whereby  a  renewal  of 
a  closed  shop  agreement  In  the  wholesale 
tailoring  Industry  should  be  executed  by  the 


complainant;  that  persons  associated  with 
the  defendants  are  surrounding  complain- 
ant's place  of  business  and  are  engaged  in  al- 
tercations with  complainant's  employes  as 
they  pass  In  and  out  of  its  place  of  business; 
that  these  employes  are  called  vile  names, 
such  as  'scabs,'  and  opprobrious  epithets,  and 
that  threats  are  being  used  against  them; 
that  said  defendants'  associates  are  intimi- 
dating and  terrifying  complainant's  employes 
in  numerous  ways,  by  reason  of  which  many 
of  said  employes  are  about  to  leave  complain- 
ant's employment,  and  will  do  so  if  the  said 
system  of  picketing  is  continued;  that  in  tbe 
course  of  its  business  complainant  had,  prior 
to  the  filing  of  this  bill,  entered  into  numer- 
ous contracts  with  divers  persons  in  Chicago 
and  throughout  tbe  United  States  to  manu- 
facture and  sell  clothing,  and  that  in  many 
of  said  contracts  time  is  the  essence  of  the 
contract;  that  the  contracts  are  very  valu- 
able— tbe  exact  value  complainant  is  unable 
to  determine — that  It  will  be  obliged  to  use 
every  possible  facility  to  complete  Its  con- 
tracts within  time;  that  various  orders  will 
be  canceled  and  will  result  in  losses  of  pa- 
trons and  profits  to  complainant,  and  com- 
plainant will  be  unable  to  complete  contracts 
and  carry  on  its  business  unless  the  defend- 
ants are  restrained  from  Interfering  with  its 
said  business  In  tbe  manner  aforesaid,  and 
complainant  will  sustain  irreparable  loss  and 
injury ;  that  complainant's  business  requires 
skilled  mechanics,  and  that,  if  those  are  pre- 
vented from  working  by  defendants  and  the 
co-conspirators,  the  complainant's  business 
will  be  crippled  and  perhaps  destroyed,  and 
great  loss  will  come  to  the  complainant;  that 
said  loss  will  arise  from  the  cost  of  protect- 
ing contracts  partially  finished,  in  loss  of 
trade  and  profits,  damages  for  unperformed 
contracts,  and  loss  of  patrons;  that  said  loss 
cannot  be  estimated  in  money;  that  there  are 
many  elements  of  loss  which  will  occur  which 
cannot  be  determined  or  fixed  in  money 
value;  that  the  continuance  of  said  condi- 
tions will  destroy  complainant's  good  will  in 
the  business  which  complainant  has  built  up 
through  many  years  of  toll;  that  the  con- 
spiracy of  the  defendants,  with  others  un- 
known to  the  complainant,  has  prevented 
complainant  from  carrying  on  its  business, 
and,  if  continued,  the  complainant  will  be  re- 
quired to  cease  doing  business:  that  during 
the  past  few  years  numerous  strikes  have  oc- 
curred in  various  manufacturing  industries  in 
Chicago,  and  that  it  is  common  report  and 
knowledge  that  numerous  deadly  assaults 
have  been  committed  by  strikers;  that  the 
effect  of  all  this  is  to  cause  fear  amongst 
mechanics  and  employes  of  complainant;  that 
mechanics  now  engaged  by  complainant  were 
employed  with  knowledge  of  and  continued  In 
the  employment  of  complainant  with  knowl- 
edge of  said  strike;  that  they  are  working  in 
opposition  to  the  wishes  of  tbe  officers  and 
members  of  the  defendant  union;  that  said 
persons  desire  to  continue  In  the  employ  of 
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complainant  without  Interference  of  the  de- 
fendants and  their  associates;  that  the  pick- 
ets single  out  and  Identify  said  employes  and 
ascertain  their  home  and  address  and  the 
routes  they  travel  to  and  from  their  labor,  In 
order  to  waylay  and  assault  said  employes  of 
complainant;  that  they  fear  they  will  be 
identified,  pointed  out,  and  waylaid  by  the 
defendants;  that  some  of  the  former  em- 
ployes are  not  actively  engaged  In  the  strike, 
but  waiting  for  the  strike  to  be  settled  that 
they  may  return  to  work;  that  said  em- 
ployes would  not  have  quitted  complainant's 
employment  had  they  not  been  fearful  of  be- 
ing assaulted  and  waylaid  and  beaten  as  the 
result  of  such  picketing;  that  others  who 
have  desired  to  enter  complainant's  employ- 
ment have  been  deterred  by  reason  of  said 
system  of  picketing,  and  so  complainant's  em- 
ployes are  intimidated  and  coerced  to  leave 
complainant's  business  and  employment;  that 
such  loss  and  Injury  to  complainant's  busi- 
ness, resulting  from  the  proceedings  of  the 
defendants,  are  without  remedy  except  in 
equity.  The  bill  prays  for  an  injunction  re- 
straining defendants  from  In  any  unlawful 
manner  Interfering  with,  hindering,  obstruct- 
ing, or  stopping  any  of  the  business  of  com- 
plainant or  its  agents,  in  the  city  of  Chicago 
or  elsewhere,  and  also  from  entering  upon  the 
grounds  or  places  where  the  employes  of  com- 
plainant are  at  work  for  such  unlawful  in- 
terference, and  from  unlawfully  inducing,  by 
threats,  force,  or  violence,  any  employes  of 
complainant  to  refuse  or  fail  to  do  their 
work  or  to  leave  the  service  of  complainant, 
and  from  preventing  any  person  from  enter- 
ing the  employment  of  complainant,  etc.  The 
bill  is  supported  by  the  affidavit  of  William 
A.  Kirchberger,  secretary  and  treasurer  of 
the  complainant. 

"On  March  18,  1905,  the  complainant,  M. 
Born  &  Co.,  filed  a  petition  in  the  cause  set- 
ting up  the  filing  of  the  bill  of  complaint; 
that  an  injunction  was  issued;  that  after  the 
filing  of  the  bill  and  issuing  of  the  injunction 
the  injunction  was  personally  served  upon 
Robert  Noren,  S.  J.  Stern,  Mrs.  Anna  Soren- 
son,  and  upon  the  officers  and  business  agents 
of  Local  Union  No.  21,  and  upon  other  busi- 
ness agents  and  officers  of  other  local  un- 
ions; that  printed  copies  of  said  Injunction, 
In  large  type,  were  immediately  placed  and 
posted  in  conspicuous  places,  and  upon  the 
buildings  and  entrances  to  the  different 
branches  of  the  establishment  of  complain- 
ant, and  at  the  entrance  ways  to  the  meeting 
places  of  the  different  local  unions,  some  of 
whose  members  are  engaged  in  the  strike; 
that  from  the  issuance  of  said  Injunction 
until  the  27th  day  of  February,  1905,  upon 
which  date  the  said  injunction  was  modified, 
there  was  little  picketing  and  little  or  no 
violence  or  other  unlawful  interference  with 
the  business  of  the  petitioner  or  with  its  em- 
ployes then  at  work;  that  since  the  modi- 
fication of  the  injunction  picketing  has  been 
going  on;  that  members  of  the  local  union 


patrol  the  streets  near  the  places  of  business 
of  petitioner;  that  the  officers  and  agents, 
particularly  Robert  Noren,  of  the  general  ex- 
ecutive board  of  defendant  union,  business 
agent  of  different  affiliated  unions,  and  also 
Mrs.  Ellen  Lindstrom,  business  agent  of  said 
affiliated  unions,  and  also  G.  H.  Alexander, 
president  of  its  affiliated  unions,  Anna  Soren- 
son,  business  agent  of  its  affiliated  unions, 
and  S.  J.  Stern,  an  officer  of  the  district  coun- 
cil, have  advised  strikers  that  the  modifica- 
tion of  the  injunction  permitted  picketing  of 
petitioner's  place  of  business  and  other 
wholesale  tailors,  and  said  modification  also 
permitted  the  congregating  of  pickets  upon 
the  streets  and  alleys;  that  said  persons  above 
named  have  urged  and  Incited  the  assembling 
of  strikers  in  large  numbers  before  the  places 
of  business  of  petitioner,  and  have  contin- 
ually Incited  and  urged  the  congregating  of 
such  pickets  in  such  manner  and  for  the 
purpose  of  threatening  the  employes  of  peti- 
tioner; that  said  last-named  persons  have 
been  personally  present  in  crowds  of  strikers, 
and  have  gone  among  such  strikers  and  urg- 
ed them  to  Intercept  the  employes  of  petition- 
er, and  urged  personal  violence,  which  Is  set 
forth  In  the  petition;  that  on  March  14,  1905, 
a  large  crowd,  including  such  last  named  per- 
sons and  also  Albert  Pettlekan,  Brag- 

lln,  Frank  Kreston.  Ernest  F.  Albrecht, 
Charles  Anderson,  J.  B.  Scott,  William  Doh- 
ney,  Frank  Sporka,  William  Bodett,  Ralph 
Ferrero.  W.  Ilankinson,  H.  Hovander,  and 

 Hake,  numbering  400  or  500  people  In 

all,  assembled  upon  the  streets,  alleys,  and 
approaches  to  petitioner's  place  of  business 
for  the  purpose  of  making  and  demonstrating 
against  petitioner's  business  and  for  the  pur- 
pose of  intimidating  the  employes  of  petition- 
er as  they  were  leaving  Its  place  of  business, 
and  that  said  crowd  of  strikers,  including  all 
the  parties  above  named,  hollered  and  jeered 
at  the  employes  of  petitioner  as  they  were 
leaving  Its  place  of  business,  and  said  em- 
ployes were  frightened  and  Intimidated  by 
said  threatening  attitudes  and  actions  of 
said  defendants;  that  one  James  Sweet,  a 
cutter  of  petitioner,  who  was,  employed  by 
petitioner,  while  leaving  its  place  of  busi- 
ness, was  followed  by  one  Charles  Anderson, 
with  five  or  six  other  strikers,  to  Franklin 
street,  near  Van  Buren,  in  the  city  of  Chica- 
go; that  Charles  Anderson  pointed  out  said 
Sweet  to  the  crowd  and  shouted,  'There  is 
Jim  Sweet,  the  cutter;  give  It  to  him';  and 
that  one  of  the  other  men  who  was  with 
Charles  Anderson  seized  said  Sweet  by  the 
neck  and  threw  him  upon  the  ground,  and 
that  thereupon  Anderson,  with  five  or  six 
other  men,  struck  said  Sweet;  that  another 
one  of  the  crowd  struck  him,  and  that  among 
said  crowd  so  assaulting  and  beating  said 
Sweet  was  a  man  by  the  name  of  James  B. 
Scott 

"Petitioner  further  shows  that  on  the  14th 
of  March,  1904,  as  Philip  Zuck,  one  of  peti- 
tioner's employes,  with  several  other  em- 
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ployes  of  petitioner,  was  leaving  Ms  work, 
said  crowd  followed  said  employes,  and  three 
of  said  strikers  slugged  and  struck  said  Zuck 
a  great  number  of  times  and  bruised  him  so 
that  so  that  he  had  to  be  assisted  back  to 
petitioner's  place  of  business,  and  thereafter, 
while  he  was  returning  to  his  home,  said  S. 
J.  Stern,  In  company  with  a  number  of  oth- 
ers, followed  said  Zuck;  that  with  Stern 
was  one  Braglln;  that  said  Braglln  was 
stopped  and  prevented  from  assaulting  said 
Zuck. 

"Petitioner  further  represents  that  upon 
the  14th  day  of  March,  1905,  William  Kirch- 
berger,  secretary  and  treasurer  of  petition- 
er, and  one  William  Jungstrom,  an  employe^ 
were  leaving  the  business  establishment  of 
petitioner  when  a  crowd  of  pickets  followed 
said  Kirchberger  and  Jungstrom,  and  when 
they  had  gone  around  the  corner  one  of  said 
strikers  motioned  to  the  other  strikers,  and 
one  short  man  with  a  tan  overcoat,  whose 
name  is  unknown,  but  who  petitioner  prays 
may  be  made  a  party  to  the  petition  when 
discovered,  struck  Jungstrom  with  his  fist  on 
the  back  of  his  head,  knocking  said  Jung- 
strom forward,  and  that  one  of  said  strikers 
struck  said  Kirchberger  a  glancing  blow  in 
the  face,  breaking  his  glasses  and  knocking 
off  his  hat,  and  that  among  said  strikers  so 
assaulting  said  Kirchberger  and  Jungstrom 

was  W.  Dohney  and    Hake,  and  the 

said  strikers  commenced  to  knock  the  said 
Kirchberger  and  Jungstrom  about  until  a 
sergeant  of  police  came  up  and  dispersed  the 
crowd,  and  thereafter  said  Kirchberger  and 
Jungstrom  returned  to  their  place  of  busi- 
ness; that  later  Kirchberger  started  home, 
whereupon  said  strikers,  including  said  El- 
len Llndstrom  and  G.  H.  Alexander,  followed 
said  Kirchberger,  calling  him  'scab,'  and  that 
said  Alexander  pointed  out  said  Kirchberger 
to  the  crowd  and  motioned  to  the  crowd  to 
follow  said  Kirchberger,  whereupon  a  man 
by  the  name  of  Hake,  who  was  with  said 
Alexander  and  Llndstrom,  struck  said  Kirch- 
berger a  blow  in  the  stomach  with  his  fist, 
knocking  said  Kirchberger  in  the  arms  of 
a  policeman. 

"The  petitioner  further  shows  that  all  of 
said  above-named  persons  were  present  in 
said  crowd  of  strikers  on  said  14th  of  March, 
1906,  in  front  of  and  upon  the  streets  lead- 
ing to  petitioner's  place  of  business,  and  that 
they,  each  of  them,  took  part  in  the  threaten- 
ing of  the  employes  of  the  petitioner  and  in 
the  acts  of  Alexander  and  Noren,  Stern,  Sor- 
enson,  Llndstrom,  in  advising  said  strikers 
and  the  members  that  the  modification  of  the 
Injunction  permitted  picketing  the  petition- 
er's place  of  business,  and  in  inciting  said 
pickets  and  strikers  to  the  acts  of  violence 
above  set  forth;  that  said  acts  constituted  a 
violation  of  said  Injunction  and  a  contempt 
of  court,  and  that  all  the  parties  so  engaged, 
as  aforesaid,  knew  of  the  issuance  of  the 
injunction  and  of  the  terms  thereof,  and 
that  the  violation  of  said  injunction  and  con- 


tempt of  the  order  of  this  court  was  know- 
ingly and  willfully  committed  by  said  named 
persons;  that  the  petitioner  annexes  certain 
affidavits  to  the  petition,  setting  forth  specific 
acts  of  violence,  and  makes  them  a  part  of 
the  petition.  The  petition  prays  that  said 
persons  be  ruled  to  appear  by  a  short  day 
and  answer  the  petition,  and  show  cause 
why  they,  and  each  of  them,  should  not  be 
adjudged  guilty  of  contempt  of  court  and 
punished  accordingly.  Attached  to  said  peti- 
tion are  the  affidavits  of  William  A.  Kirch- 
berger, James  Sweet,  J.  W.  Scharff,  Philip 
Zuck,  William  M.  Jungstrom,  Harry  S.  Beau- 
mond,  Michael  Zuck,  Maurice  F  el  dm  an,  Rob- 
ert Seligman,  and  Joe  Kevarik. 

"Appellant  Frank  Sporka  filed  an  answer 
to  the  rule  to  show  cause,  denying  the  aver- 
ments of  the  petition  and  affidavits.  Appel- 
lants Charles  Anderson,  William  J.  Dohney, 
and  John  Hake  filed  similar  answers. 

"On  the  hearing.  In  addition  to  the  peti- 
tion and  affidavits  in  support  thereof,  and 
the  respective  answers  and  affidavits  in  sup- 
port thereof,  the  court  heard  and  considered 
oral  testimony  of  witnesses  as  to  the  acts 
complained  of,  and  on  April  3d  the  court  en- 
tered an  order  finding  appellants  guilty  as 
charged  In  the  petition  and  affidavits,  and 
committing  each  of  appellants  to  the  county 
Jail  of  Cook  county  for  a  period  of  four 
months  or  until  discharged  by  due  process 
of  law,  and  discharged  the  other  respondents 
to  the  petition. 

"The  cases  are  consolidated  by  agreement 
of  parties  for  the  purpose  of  bearing  in  this 
court." 

William  J.  Dohney  did  not  appeal  from 
the  judgment  of  the  Appellate  Court. 

Jacob  C.  Le  Bosky,  John  J.  Scrlsteby,  and 
Daniel  L.  Crnlce  (William  Slack,  of  coun- 
sel ) ,  for  appellants.  Wheeler,  Sibler  &  Isaacs, 
for  the  People. 

VICKERS,  J.  It  Is  first  insisted  by  ap- 
pellants that  the  petition  fails  to  state  a  case 
of  contempt  and  that  the  evidence  falls  to 
establish  such  case,  in  that  there  is  a  failure 
to  set  out  the  order  of  injunction,  or  any 
modification  thereof,  In  the  petition.  This 
contention  is  based  on  a  failure  of  the  peti- 
tioner to  recite  at  length  in  the  petition  the 
lnjunctional  order.  The  petition  merely  re- 
cites that  "complainant  filed  Its  bill  of  com- 
plaint against  the  Garment  Workers  of  Amer- 
ica, and  certain  other  affiliated  local  unions, 
on  the  28th  day  of  November;  that  an  In- 
junction was  issued  herein,  as  will  more 
fully  appear,  reference  thereunto  being  there- 
by especially  had."  If  the  contempt  proceed- 
ing had  been  an  original  action  Instituted  for 
the  purpose  of  punishing  a  contempt  which 
did  not  arise  In  connection  with  a  pending 
cause,  the  pleading  and  the  order  would  nec- 
essarily have  to  contain  a  statement  of  all 
the  facts  constituting  the  contempt;  but, 
where  the  contempt  consists  in  the  violation 
of  some  order  of  the  court  in  a  pending  pro- 
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ceedlng  by  one  -who  is  bound  by  such  order, 
either  as  a  party  or  otherwise,  there  Is  no 
necessity  for  setting  out  the  previous  order 
of  the  court  In  the  petition.  The  court 
wherein  the  proceeding  is  pending  will  take 
judicial  notice  of  all  orders  previously  enter- 
ed. In  the  cause.  The  only  matter  about 
which  the  court  was  not  fully  advised  was 
the  alleged  acts  of  appellants  upon  which  the 
charge  of  contempt  was  based.  The  proceed- 
ings here  for  contempt  were  incidental  to  the 
general  relief  sought  by  the  original  bill.  If 
the  lnjunctlonal  order  had  been  recited  in  the 
petition,  it  might  have  been  said  that  the  bill 
upon  which  such  order  was  entered  also 
should  have  been  set  out  Both  the  bill  and 
the  order  for  the  injunction  were  before  the 
court,  and  no  necessity  existed  for  again  re- 
citing them  at  large  in  the  petition. 

There  is  a  distinction  to  be  noted,  in  sev- 
eral respects,  between  practice  in  contempt 
proceedings  in  a  court  of  chancery  and  pro- 
ceedings to  punish  contempts  in  a  court  at 
law.  Where  the  proceeding  is  in  a  court  of 
equity,  the  contempt  is  punished  as  an  ind- 
ent to  the  enforcement  of  orders  and  decrees 
made  in  furtherance  of  the  remedy  sought 
In  cases  of  common-law  cognizance,  the  con- 
tempt usually  consists  in  some  act  in  disre- 
gard of  the  power  and  dignity  of  the  court 
and  which  has  a  tendency  to  interrupt  or  dis- 
turb the  due  administration  of  justice.  In 
cases  of  common-law  jurisdiction  for  con- 
tempt the  defendant  is  tried  upon  his  answer 
made  to  Interrogatories  filed.  No  other  evi- 
dence is  heard.  If  the  answers  prove  false, 
the  remedy  is  by  indictment  for  perjury,  but, 
If  the  party  purges  himself  of  the  contempt 
by  his  answer,  he  will  be  discharged.  In 
a  proceeding  for  contempt  for  violation  of 
orders  in  chancery  the  court  will  hear  affida- 
vits pro  and  con,  and  may  also  avail  Itself 
of  any  other  legal  evidence  that  will  aid  the 
court  to  determine  the  question  according  to 
right  and  justice. 

Contempt  proceedings  are  sometimes  classi- 
fied as  criminal  contempts  and  remedial  con- 
tempts, and  by  some  writers  and  judges  they 
are  classified  as  contempts  cognizable  In  a 
court  of  equity  and  common  law  contempts, 
tout  whatever  terms  are  employed  to  describe 
the  two  classes  of  contempt  proceedings  no 
confusion  need  exist  as  to  the  identity  of  the 
two  classes  and  their  respective  characteris- 
tics. The  earliest  case  which  we  have  been 
able  to  find  In  this  state  where  the  difference 
In  the  procedure  in  the  two  classes  of  con- 
tempt cases  Is  clearly  pointed  out  is  Crook  v. 
People,  16  III.  534.  That  was  a  proceeding 
against  Crook  and  others  for  a  contempt  in 
violating  an  Injunction,  and  was  therefore 
a  remedial  contempt  and  cognizable  In  the 
court  of  equity  that  bad  issued  the  injunc- 
tion. One  of  the  questions  there  presented 
was  whether  the  defendant  should  be  dis- 
charged upon  his  answer.  This  court  in  dis- 
posing of  that  question,  on  page  537,  said: 
"In  Underwood's  Case,  2  Humph.  (Tenn.) 


48,  the  court  lays  down  the  proper  distinction 
between  the  course  of  practice  in  courts  of 
law  and  equity,  and  mere  contempts,  and  acts 
that  are  treated  as  contempts  for  the  enforce- 
ment of  orders  and  decrees,  as  part  of  the 
remedy  sought.  'In  cases  of  common  law  the 
defendant  will  be  discharged  if  by  his  answer 
to  interrogations  filed  he  make  such  a  state- 
ment as  will  free  him  from  the  Imputed  con- 
tempt and  that  opposing  testimony  will  not 
be  heard,'  and  'in  cases  in  chancery  the  truth 
of  the  defendant's  statement  In  reply  to  in- 
terrogatories filed  may  be  controverted  on  the 
other  side  and  the  whole  matter  be  inquired 
Into  and  ascertained  by  the  court'  And  this 
Is  fully  sustained  in  the  Case  of  Yates,  4 
Johns.  (N.  T.)  372,  where  the  judgment  is 
held  conclusive  of  the  contempt  upon  a  ha- 
beas corpus  and  a  strong  doubt  expressed  of 
a  power  to  revise  upon  appeal  or  writ  of 
error.  Id.  353.  Lord  Mansfield  recognized 
the  same  distinction  in  The  King  v.  Vaughn, 
2  Douglass,  516,  where  he  states  the  practice 
in  chancery  to  be  to  take  testimony  on  both 
sides.  4  Black.  Com.  288.  Blackstone  notes, 
also,  the  distinction  that  exists  as  to  the  na- 
ture and  object  of  proceeding  as  for  a  con- 
tempt. Where  the  contempt  is  by  a  party  to 
the  suit  and  committed  by  disobedience  to 
any  rule  or  order,  such  as  payment  of  costs 
or  money,  the  proceeding  for  contempt  is  in 
the  nature  of  a  civil  execution  on  the  decree, 
to  enforce  payment  by  personal  process.  Pro- 
ceedings for  contempt  for  breach  of  injunc- 
tion are  of  a  kindred  nature,  to  preserve  the 
subject-matter  of  the  dispute  In  the  same 
condition  It  Is,  or  such  condition  as  will  en- 
able the  court  to  administer  full  relief  and 
justice  eventually.  4  Black.  Com.  285.  See 
Dane's  Abrid.  c.  220,  art  4;  1  Harrison, 
Chancery,  202." 

In  Buck  v.  Buck,  60  111.  105,  the  proceeding 
was  against  the  appellant  by  attachment  for 
contempt  In  not  complying  with  a  decree  of 
the  circuit  court  of  Kane  county  in  a  suit 
for  divorce  ordering  him  to  support  and  edu- 
cate an  adopted  child  of  the  parties.  Interrog- 
atories were  filed,  to  which  the  defendant 
made  answer,  and  the  court  ruled  that  not- 
withstanding the  answer  the  defendant  must 
purge  himself  of  the  contempt  in  open  court 
The  ruling  of  the  court  in  requiring  the  de- 
fendant to  be  sworn  and  in  hearing  other 
evidence  than  the  answer  of  the  defendant 
was  assigned  as  error,  and  in  disposing  of 
that  assignment  of  error  this  court,  on  page 
106,  said :  "A  difference  obtains  between  the 
practice,  In  this  respect  In  courts  of  law  and 
in  courts  of  equity.  In  the  former,  if  the 
defendant  clears  himself  by  his  answer,  he 
will  be  discharged  and  the  complaint  totally 
dismissed;  whereas,  in  the  courts  of  equity, 
after  the  party  has  answered  the  interroga- 
tories, bis  answer  may  be  contradicted  and 
disproved  by  the  adverse  party.  The  attach- 
ment for  this  species  of  contempt  the  diso- 
bedience of  an  order  to  pay  money,  Is  to  be 
looked  upon  rather  as  a  civil  execution  for 
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the  benefit  of  the  Injured  party,  though  car- 
ried on  In  the  shape  of  a  criminal  process  for 
a  contempt  of  the  authority  of  the  court  4 
Black.  Com.  288;  Crook  v.  People,  16  111. 
534.  It  is  a  singular  mode  of  trial,  admitted 
in  this  particular  instance  of  contempt,  where 
ordinary  rules  governing  criminal  trials  do 
not  apply,  and  we  see  no  sufficient  objection 
In  this  case  to  the  adverse  party  having  re- 
sort to  the  testimony  of  the  defendant,  as 
might  be  done  In  a  civil  case.  No  replication 
to  the  answer  was  necessaryt  as  claimed. 
The  practice  of  the  courts  of  chancery  recog- 
nizes no  such  thing  as  a  replication  to  an  an- 
swer to  Interrogatories  filed  in  such  a  pro- 
ceeding as  this.  We  hold  there  was  no  er- 
ror in  this  ruling  of  the  court." 

Leopold  v.  People,  140  111.  552,  30  N.  E. 
348,  was  a  bill  in  chancery  filed  for  the  settle- 
ment of  the  affairs  of  a  partnership.  The 
court  appointed  a  receiver,  and  ordered  the 
several  partners  to  turn  over  to  the  receiver 
all  of  the  partnership  assets  under  the  con- 
trol of  the  respective  partners.  Subsequently, 
by  an  Intervening  petition  of  a  creditor,  It 
was  brought  to  the  notice  of  the  court  that 
Henry  and  Charles  M.  Leopold  had  refused 
to  obey  the  order  and  refused  to  appear  be- 
fore the  master  to  whom  the  cause  had  been 
referred  and  submit  to  an  examination,  as 
ordered  by  the  court.  Upon  a  hearing  the 
court  gave  them  an  opportunity  to  still  obey 
the  order  and  be  discharged,  but  they  re- 
fused. They  were  each  fined  $200  and  order- 
ed to  stand  committed  until  the  fine  was 
paid,  unless  sooner  discharged  by  order  of 
the  court.  The  judgment  was  affirmed  by 
the  Appellate  Court,  and  in  this  court  a  mo- 
tion was  made  to  dismiss  the  cause  for  want 
of  Jurisdiction,  the  argument  being  that  It 
was  a  criminal  action,  and  for  that  reason 
no  appeal  would  lie  from  the  Appellate  Court 
to  this  court,  or,  it  was  argued,  if  the  cause 
be  not  criminal,  no  appeal  lies  to  this  court 
without  a  certificate  of  importance  from  the 
Appellate  Court,  the  judgment  being  less 
than  $1,000.  In  disposing  of  that  motion 
this  court,  speaking  by  Mr.  Justice  Wilkin, 
said  (page  556  of  140  III.,  and  page  349  of 
30  N.  E.):  "The  proceeding  in  the  superior 
court  was  to  compel  obedience  to  an  order 
made  in  a  chancery  proceeding  for  the  benefit 
of  the  creditors  of  the  insolvent  firm,  and 
is  therefore  a  civil  action,  though  in  some  re- 
spects carried  on  as  a  criminal  proceeding" — 
citing  Crook  v.  People,  supra,  apd  Buck  v. 
Buck,  supra.  The  motion  to  dismiss  the  ap- 
peal was  overruled  on  the  ground  that  it  was 
a  civil  action  in  chancery,  and  that  an  ap- 
peal in  that  class  of  cases  would  He  from 
the  Appellate  Court  to  this  court  without 
reference  to  the  amount  involved.  The  judg- 
ment of  the  Appellate  Court  was  affirmed. 

People  v.  Diedrich,  141  111.  665,  30  N.  E. 
1038,  was  a  contempt  proceeding  growing  out 
of  the  violation  of  an  injunction  which  had 
been  issued  to  restrain  the  Infringement  upon 
the  rights  of  complainants  as  owners  of  a 


patent  known  as  the  "Ruttan  furnace."  The 
court  had  perpetually  enjoined  Diedrich  from 
manufacturing  or  being  interested  In  the 
manufacture  of  the  particular  kind  of  fur- 
nace in  question.  Afterwards  an  affidavit 
was  filed  charging  Diedrich  with  violating 
said  injunction  by  manufacturing,  advertis- 
ing, selling,  and  offering  for  sale  said  Ruttan 
furnaces.  Diedrich  appeared  and  filed  his 
answer  under  oath,  denying  that  he  had  been 
guilty  of  a  breach  of  said  Injunction,  and 
thereupon  moved  to  discharge  the  rule 
against  him.  This  motion  was  overruled,  and 
the  cause  referred  to  a  master  to  take  and 
report  the  evidence.  To  his  report  excep- 
tions were  filed  by  the  defendant,  which  were 
overruled,  and  an  order  entered  Imposing  a 
fine  of  $300  upon  the  defendant,  from  which 
an  appeal  was  taken  to  the  Appellate  Court. 
The  decree  was  there  reversed  and  the  cause 
remanded,  with  directions  to  discharge  the 
rule,  and  from  this  judgment  of  the  Appel- 
late Court  the  people  appealed  to  this  court. 
Diedrich  entered  a  motion  in  this  court  to 
dismiss  the  appeal  on  the  ground  that  the 
proceeding  was  criminal,  and  was  therefore 
not  appealable  on  behalf  of  the  people.  In 
disposing  of  that  question  this  court,  again 
speaking  by  Mr.  Justice  Wilkin,  on  page  669 
of  141  111.,  and  page  1039  of  30  N.  E.,  said: 
"Prosecutions  for  contempt  are  of  two  kinds. 
When  instituted  for  the  purpose  of  punish- 
ing a  person  for  misconduct  in  the  presence 
of  the  court  or  with  respect  to  its  authority 
or  dignity,  It  is  criminal  in  its  nature.  When 
put  upon  foot  for  the  purpose  of  affording 
relief  between  parties  to  a  cause  in  chancery 
it  is  civil — sometimes  called  'remedial.'  Nu- 
merous authorities  could  be  cited  in  support 
of  this  distinction,  but  the  decisions  of  this 
court  leave  no  doubt  on  the  subject" — citing 
Crook  v.  People,  supra,  Buck  v.  Buck,  supra, 
and  Leopold  v.  People,  supra.  "Though  some- 
times entitled  In  the  name  of  the  People  ex 
rel.,  etc.,  It  may  properly  be  in  the  names  of 
the  parties  to  the  original  bill.  People  ex  rel. 
v.  Craft,  7  Paige  (N.  Y.)  325.  The  right  to 
appeal  is  In  either  party,  as  in  other  cases 
in  chancery.  The  motion  to  dismiss  this  ap- 
peal will  accordingly  be  overruled." 

In  the  late  case  of  O'Brien  v.  People.  216 
111.  354,  75  N.  E.  108,  108  Am.  St.  Rep.  210.  a 
similar  ruling  was  made  and  the  authority 
of  the  cases  above  cited  reaffirmed.  That 
was  a  bill  for  an  injunction  by  the  Kellogg 
Switchboard  &  Supply  Company  against  cer- 
tain labor  organizations,  seeking  to  enjoin 
them  from  unlawfully  interfering  with  the 
employes  of  the  complainant  A  petition  was 
afterwards  presented  charging  a  violation  of 
the  injunction  by  O'Brien  and  others,  and 
upon  a  hearing  the  court  found  O'Brien  and 
others  guilty  of  contempt,  and  imposed  a 
fine  of  $100  each  upon  them.  Subsequently 
another  petition  was  filed  charging  said 
O'Brien  and  others  with  again  violating  the 
writ  of  injunction,  and  on  the  hearing  of 
that  petition  some  of  the  defendants  were 
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fined  and  others  were  committed  to  the  coun- 
ty jail  for  periods  ranging  from  10  to  60 
days.  An  appeal  was  prosecuted  to  the  Ap- 
pellate Court,  where  the  judgment  below  was 
affirmed,  except  the  sentence  of  Mashek  was 
reduced  from  60  to  30  days.  The  cases  were 
appealed  to  this  court,  and  It  was  earnestly 
urged  that  the  proceeding  was  criminal  in 
Its  nature,  and  that,  therefore,  the  defend- 
ants should  have  been  discharged  upon  their 
answer.  In  disposing  of  that  contention,  on 
page  368  of  216  III.,  and  page  113  of  75  N. 
E.  (108  Am.  St.  Rep.  219),  this  court  said: 
"It  Is  again  insisted  with  much  earnestness 
that  this  proceeding  is  criminal  in  its  nature, 
and  therefore  the  defendants  below  were 
entitled  to  be  discharged  upon  their  sworn 
answer,  and,  If  their  answer  was  not  suffi- 
cient, they  could  only  be  punished  after  they 
had  been  tried  and  convicted  by  Jury.  Pro- 
ceedings for  contempt  of  court  are  of  two 
classes — those  which  are  criminal  in  their 
nature,  and  those  which  are  designated  as 
purely  civil  remedies.  When  the  contempt 
consists  of  something  done  or  omitted  In  the 
presence  of  the  court  tending  to  impede  or 
Interrupt  its  proceedings  or  lessen  Its  dig- 
nity, or  out  of  its  presence  in  disregard  or 
abuse  of  its  process,  the  proceeding  is  puni- 
tive or  criminal,  and  the  penalty  is  inflicted 
by  way  of  punishment  for  the  wrongful  act 
and  to  vindicate  the  authority  and  dignity  of 
the  people,  as  represented  by  their  judicial 
tribunals.  In  such  cases  the  application  for 
attachment  may  be  made  In  the  original 
cause,  yet  the  contempt  proceeding  will  be 
a  distinct  case,  criminal  In  Its  nature.  Cases 
of  this  kind  are  clearly  distinguished  from 
cases  where  the  parties  to  a  civil  suit,  having 
the  right  to  demand  that  the  other  party 
do  some  act  for  their  benefit,  obtain  an  or- 
der from  a  proper  court  commanding  the  act 
to  be  done,  and  upon  refusal  the  court,  by 
way  of  executing  its  orders,  proceeds  as  for 
contempt,  for  the  purpose  of  advancing  the 
civil  remedy  of  the  other  party  to  the  suit 
In  this  class  of  cases,  while  the  authority  of 
the  court  will  be  incidentally  vindicated,  Its 
power  has  been  called  into  exercise  for  the 
benefit  of  a  private  litigant  and  not  In  the 
public  interest,  merely.  If  Imprisonment  Is 
ordered,  It  is  not  as  a  punishment,  but  to 
the  end  that  the  other  party  to  the  suit  may 
obtain  a  remedy  for  the  advancement  of  his 
own  private  interest  and  rights  which  he 
could  not  otherwise  maintain.  Loven  v.  Peo- 
ple, 158  111.  150.  42  N.  E.  82;  Crook  v.  Peo- 
ple, 16  111.  534;  People  v.  Dledrlch,  141  111. 
665,  30  N.  E.  1038;  Lester  v.  People,  150 
111.  408,  23  N.  E.  387,  37  N.  E.  1004,  41  Am. 
St.  Rep.  375;  Leopold  v.  People,  140  111.  552, 
30  N.  E.  348." 

In  Franklin  Union  v.  People,  220  111.  355, 
77  N.  E.  176,  4  L.  R.  A.  (N.  S.)  1001,  110 
Am.  St  Rep.  248,  It  was  held  that  an  alleged 
contempt  committed  out  of  the  presence  of 
the  court,  In  violation  of  an  Injunction,  might 
be  brought  to  the  attention  of  the  court  by 


an  affidavit  setting  out  the  facts,  and  that  a 
petition  is  unnecessary;  but,  If  a  petition  Is 
filed  for  that  purpose,  It  need  not  have  the 
particularity  of  an  indictment,  and  Is  suffi- 
cient if  it  apprised  the  defendant  of  the 
charge  made. 

In  Flannery  v.  People,  225  111.  62,  80  N. 
E.  60,  which  was  another  case  of  contempt 
for  the  violation  of  a  "strike  injunction,"  it 
was  held  that  a  contempt  proceeding  for  the 
violation  of  a  writ  of  Injunction  might  be 
commenced  either  by  petition  or  affidavits, 
and  It  was  there  held  that  it  was  sufficient 
If,  either  by  petition  or  sworn  statements, 
the  matter  complained  of  is  brought  to  the 
attention  of  the  court  It  was  also  held  in 
the  Flannery  Case  that  the  degree  of  proof 
required  to  establish  a  remedial  contempt 
was  the  same  as  is  required  in  any  other 
civil  proceeding,  and  that  the  rule  requiring 
proof  beyond  a  reasonable  doubt,  which  ob- 
tains In  criminal  cases,  had  no  application  to 
contempt  proceedings  In  chancery. 

From  the  foregoing  review  of  the  authori- 
ties In  this  state  the  following  rules  appli- 
cable to  civil  contempt  may  be  deduced: 
Such  proceedings  may  be  commenced  by  pe- 
tition or  affidavit  filed  in  the  court  having 
jurisdiction  of  the  cause  wherein  the  order 
was  entered,  the  violation  of  which  forms 
the  basis  of  the  contempt  proceeding.  Wheth- 
er commenced  by  petition  or  affidavit,  the 
alleged  contempt  need  not  be  set  out  in  the 
petition  or  affidavit  with  the  same  partic- 
ularity as  Is  required  in  a  criminal  infor- 
mation or  Indictment  The  rules  In  this  re- 
gard applicable  to  other  chancery  pleading 
will  control.  It  Is  not  necessary  to  set  out 
in  detail  the  prior  orders  and  proceedings 
in  the  cause  in  which  the  contempt  Is  com- 
mitted, since  the  court  will  take  judicial 
notice  of  Its  own  orders  and  records  In  the 
cause.  On  the  hearing  of  a  civil  contempt, 
the  court  Is  not  confined  to  the  evidence  af- 
forded by  the  defendant's  sworn  answer, 
but  may  hear  affidavits,  or  any  other  prop- 
er testimony,  to  enable  the  court  to  deter- 
mine the  truth  of  the  matter  according  to 
Justice  and  equity.  The  cause  may  be  car- 
ried on  In  the  name  of  the  original  complain- 
ant in  the  chancery  case,  or  In  the  name  of 
the  people  on  the  relation  of  the  complain- 
ant Regardless  of  how  the  case  may  be 
commenced— that  is,  whether  by  affidavit  or 
petition — and  regardless  of  how  the  case  is 
docketed— that  is,  whether  in  the  name  of 
tbe  complainant  or  the  people  of  the  state 
of  Illinois  against  the  contemnor— the  case 
is,  from  its  inception  to  its  conclusion,  in 
all  of  Its  procedure  essentially  a  civil  chan- 
cery proceeding,  conforming  itself,  In  its 
pleadings,  character,  and  quantity  of  proof 
required,  and  in  its  course  through  the  ap- 
pellate tribunals,  to  the  rules  and  practice 
applicable  to  other  chancery  proceedings. 

It  would  be  foreign  to  our  purpose  and  en- 
tirely outside  the  case  In  hand  to  attempt 
to  elaborate  the  rules  of  law  applicable  to 
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the  other  class  of  contempts,  known  as 
criminal  or  common-law  contempts.  We 
will  content  ourselves  by  referring  to  a 
few  cases  where  criminal  contempts  have 
received  the  consideration  of  this  court. 
Clark  v.  People,  Breese,  340,  12  Am.  Dec. 
177,  is  perhaps  the  first  case  of  that  char- 
acter which  came  before  this  court.  Stuart 
v.  People,  3  Scam.  305,  Is  an  illustration  of 
a  criminal  contempt  for  publishing  an  article 
in  the  Chicago  American  derogatory  to  a 
court  concerning  a  murder  case  then  pend- 
ing for  trial  in  said  court.  The  leading  case 
in  this  state  is  People  v.  Wilson,  64  111.  195, 
16  Am.  Rep.  528,  where  a  criminal  informa- 
tion was  filed  in  this  court  by  Washington 
Bushnell,  then  the  Attorney  General  of  the 
state,  against  Charles  L.  Wilson,  as  pro- 
prietor, and  Andrew  Shuman,  as  editor,  of 
the  Chicago  Evening  Journa).  charging  the 
defendants  with  having  published  a  certain 
scandalous  and  libelous  article  respecting 
this  court  in  connection  with  the  case  of 
Rafferty  v.  People,  66  111.  118,  which  was 
then  pending  in  this  court  on  a  writ  of  er- 
ror, involving  a  charge  of  murder.  The  arti- 
cle, which  is  set  out  in  the  information,  re- 
flected upon  the  integrity  of  this  court,  and 
the  defendants  were  found  guilty  and  ad- 
judged to  pay  a  fine  into  the  state  treasury. 
Dahnke  v.  People,  168  111.  102,  48  N.  E.  137, 
39  L.  R.  A.  197,  is  a  case  of  criminal  con- 
tempt, where  the  contempt  consisted  in  lock- 
ing the  judge  out  of  his  courtroom  during 
an  interval  of  the  sessions  of  his  court,  and 
it  was  held  a  criminal  contempt,  which  was 
not  justified  by  the  order  of  the  county  com- 
missioners. 

We  do  not  deem  it  necessary  to  pursue  the 
discussion  of  the  distinction  between  the 
two  classes  of  contempt  cases  further.  The 
cases  above  cited,  illustrative  of  each  class, 
together  with  the  authorities  cited  In  them 
in  this  and  other  jurisdictions,  seem  to  us 
to  establish  the  distinction  so  clearly  that 
there  can  be  no  doubt,  under  the  authorities, 
that  the  case  at  bar  must  be  regarded  as  a 
civil  or  remedial  contempt  proceeding.  Ap- 
pellants, In  effect,  admit  that  this  is  true 
by  bringing  this  case  here  by  appeal  instead 
of  by  writ  of  error.  This  court  has  no  juris- 
diction of  a  criminal  case  by  appeal.  If,  as 
appellants  contend,  it  is  a  criminal  case,  it 
should  have  been  brought  up  on  writ  of  er- 
ror; but,  as  we  have  seen,  it  is  not  in  any 
sense  a  criminal  case.  Hence  it  is  properly 
brought  here  by  appeal. 

Appellants  insist  that  the  facts  are  open 
for  our  consideration,  and  that  the  evidence 
does  not  support  the  decree  of  the  court  be- 
low. It  is  true  that  in  this  class  of  cases 
this  court  is  not  bound  by  the  finding  of  the 
trial  court  nor  by  the  affirmance  of  the  judg- 
ment by  the  Appellate  Court  as  to  the  facts, 
but  the  same  are  open  for  determination  in 
this  court.  But  this  court  will  not  reverse 
because  the  finding  is  not  supported  by  the 
evidence,  unless  the  finding  is  against  the 
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clear  preponderance  of  the  testimony.  Up- 
on looking  into  the  evidence,  we  find  that 
these  appellants  are  each  accused  of  assault- 
ing and  beating  certain  employes  of  M.  Born 
&  Co.,  in  violation  of  the  in  junctional  order 
of  the  court;  that  appellant  Anderson  is  ac- 
cused in  connection  with  an  attack  upon 
James  Sweet,  and  appellant  John  Hake  is 
charged  in  connection  with  an  attack  upon 
William  A.  KIrchberger,  and  appellant  Spor- 
ka  Is  accused  of  striking  a  man  by  the  name 
of  J  angstrom.  All  of  the  assaulted  parties 
were  employes  of  M.  Born  &  Co.,  and  that 
they  were  assaulted  and  beaten  for  no  other 
assignable  reason  than  that  they  were  em- 
ployes of  M.  Born  &  Co.  appears  from  the 
uncontradicted  evidence  of  the  record.  The 
only  question  about  which  any  controversy 
can  arise  Is  as  to  the  Identity  of  the  parties 
who  committed  the  assaults.  Upon  this 
question  there  Is  a  conflict  of  evidence. 
While  this  is  true,  there  is  positive  and  di- 
rect evidence  in  the  record  connecting  each 
of  appellants  with  the  assault  charged 
against  him.  We  are  of  the  opinion  that  the 
evidence  clearly  preponderates  in  favor  of 
the  finding  of  the  court  below,  and  that 
there  is  no  reason  for  disturbing  the  decree 
because  it  is  not  supported  by  the  evidence. 

All  of  the  other  assignments  of  error,  ex- 
cept one,  hereinafter  specifically  mentioned, 
have  been  disposed  of  adversely  to  the  con- 
tention of  appellants  by  the  authorities 
above  cited,  and  to  take  them  up  and  dis- 
cuss them  in  detail  would  be  merely  to  re- 
iterate what  we  have  already  said. 

It  is  finally  urged  by  appellants  that  the 
punishment  inflicted  upon  each  of  them  is 
unconstitutional  and  void,  in  that  it  is  dis- 
proportionate and  oppressive.  Appellants 
cite  a  number  of  provisions  of  the  Criminal 
Code  where  certain  offenses,  such  as  assault 
and  assault  and  battery,  are  defined,  and 
the  punishment  fixed  by  a  fine  of  not  less 
than  $3  nor  more  than  $100,  and,  from  this 
and  other  statutes  supposed  to  bear  some 
sort  of  analogy  to  the  offenses  committed  by 
appellants,  the  argument  is  drawn  that  the 
punishment  Inflicted  upon  appellants  Is  un- 
constitutional and  void  because  it  is  a  great- 
er punishment  than  the  criminal  statutes  im- 
posed for  like  offenses.  For  the  reasons  al- 
ready pointed  out,  these  several  statutes  have 
no  application  whatever  to  the  appellants' 
case.  The  law  is  well  settled  that  a  court  of 
chancery  may  Impose  a  fine  alone  for  the  vio- 
lation of  an  injunction,  and  commit  the  party 
until  the  fine  and  costs  are  paid,  or,  in  its 
discretion,  may  fix  a  definite  period  of  im- 
prisonment, either  with  or  without  a  fine. 
The  court  granting  the  injunction  is  neces- 
sarily invested  with  large  discretion  in  en- 
forcing obedience  to  its  mandate,  and  upon 
proceedings  for  attachment  for  its  violation 
the  extent  of  the  fine  and  imprisonment  to 
be  inflicted  as  a  punishment  for  the  con- 
tempt rests  in  the  sound  legal  discretion  of 
the  court  itself.    Courts  of  appellate  jurls- 
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diction  are  exceedingly  averse  to  interfering 
with  the  exercise  of  such  discretion,  and 
will  not  ordinarily  reverse  the  action  of  the 
inferior  courts  in  such  matters.  High  on 
Injunctions,  §  1458,  and  cases  there  cited. 

There  Is  no  reversible  error  in  this  record, 
and  the  judgment  of  the  Appellate  Court 
will  therefore  be  affirmed. 

Judgment  affirmed. 


(230  III.  299) 

BROWN  y.  CRAGQ  et  al. 

(Supreme  Court  of  Illinois.    Oct  23,  1907. 
Rehearing  Denied  Dec.  5,  1907.) 

1.  Attorney  Ann  Clients-Partnership  of 
Attorneys— Actions  Between  Partners- 
Evidence—  Sufficiency. 

In  a  suit  to  require  defendant,  a  member 
of  a  law  firm,  to  account  to  his  copartners  for 
corporate  stock,  alleged  to  have  been  issued  to 
him  in  consideration  of  services  performed,  and 
to  be  performed  for  the  corporation  by  him 
as  a  member  of  the  firm,  and  hence  a  part  of 
the  partnership  earnings,  evidence  examined, 
and  neld  to  show  that  it  was  not  acquired  by 
him  in  the  course  of  the  partnership  business 
or  in  consideration  of  services  either  performed 
or  to  be  performed  by  him  as  a  member  of  the 
partnership. 

2.  Same— Burden  of  Pboof. 

In  such  case,  the  burden  was  upon  those 
making  this  contention  to  prove  their  case  by  a 
preponderance  of  evidence. 

3.  Same— Individual  Profits. 

Where  a  member  of  a  law  firm  rendered 
services  to  a  corporation  in  which  he  was  a 
stockholder,  which  were  not  of  a  legal  nature 
and  did  not  come  within  the  scope  of  partner- 
ship business,  his  partners  cannot  complain  if  it 
did  not  interfere  with  business  of  the  firm. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County ;  M.  Kavanagb,  Judge. 

Bill  by  George  L.  Cragg  against  Charlea 
A.  Brown  and  another  to  require  defendant 
Brown  to  account  to  his  copartners  for  stock 
issued  to  him  as  a  part  of  the  partnership 
earnings  in  which  defendant  Belfield  filed  a 
cross-bill.  From  a  decree  of  the  superior 
court,  dismissing  the  cross-bill  and  part  of 
the  original  bill,  defendant  Brown  appeals. 
Reversed  and  remanded,  with  directions  to 
dismiss  the  bill  and  cross-bill. 

The  appellant  and  appellees  are  lawyers, 
and  prior  to  March  1,  1902,  were  partners 
practicing  their  profession  in  Chicago,  under 
the  name  of  Charles  A.  Brown,  Cragg  &  Bel- 
field.  On  February  28,  1902,  the  partnership 
was  dissolved  by  the  retirement  of  appellee 
Belfield,  and  thereafter  the  firm,  consisting 
of  the  other  two  members,  continued  the  prac- 
tice of  law  under  the  firm  name  of  Charles 
A.  Brown  &  Cragg.  The  Stromberg-Carlson 
Telephone  Manufacturing  Company  of  Il- 
linois had  been  a  client  of  the  firm  existing 
prior  to  March  1,  1902.  During  the  latter 
part  of  1901  and  In  1902,  negotiations  were 
carried  on  by  the  stockholders  of  that  com- 
pany, which  resulted  In  a  transfer  of  all  the 
shares  of  the  stock  of  the  corporation  to  Eu- 
gene H.  Sntterlee  and  Thomas  W.  Finucane, 


The  purchasers  soon  after  organized  a  cor- 
poration under  the  laws  of  New  York,  known 
as  the  "Stromberg-Carlson  Telephone  Manu- 
facturing Company  of  New  York,"  to  which 
were  transferred  all  the  property,  business, 
and  good  will  of  the  Illinois  corporation.  Aft- 
er the  New  York  corporation  was  organized, 
In  April,  1902,  340  shares  of  Its  preferred 
stock  and  '993  shares  of  its  common  stock 
were  Issued  to  the  appellant  Soon  after  the 
bill  In  this  case  was  filed  in  the  superior 
court  of  Cook  county  by  the  appellee  Cragg 
against  the  appellant  and  appellee  Belfield, 
to  require  appellant  to  account  to  his  partners 
for  the  stock  so  issued  to  him  as  a  part  of 
the  partnership  earnings.  It  was  alleged  In 
the  bill  that  appellant  had  rendered  Import- 
ant and  valuable  services  to  the  Illinois  cor- 
poration, and  to  some  of  its  officers  and 
stockholders  and  others  Interested  in  the  re- 
organization of  said  corporation,  and  especial- 
ly to  Satterlee  and  Finucane,  which  services 
related  to  the  reorganization  of  the  corpora- 
tion and  business  of  the  said  Illinois  corpora- 
tion, and  to  the  promotion  and  organization 
of  the  New  York  corporation,  and  that  on 
March  22,  1902,  the  appellant  entered  into 
the  following  contract : 

"Agreement  made  this  22d  day  of  March, 
1902,  between  Charles  A.  Brown  of  Chicago, 
Illinois,  and  the  Stromberg-Carlson  Telephone 
Manufacturing  Company,  a  corporation  or- 
ganized under  the  laws  of  the  State  of  Il- 
linois and  having  its  principal  office  at  Chi- 
cago, witnesseth :  That  the  said  Brown  here- 
by covenants  and  agrees  to  and  with  the  said 
company  as  follows:  First.  That  he  will  for 
a  period  of  five  years,  beginning  April  1, 1902, 
devote  his  services  to  the  Interests  of  said 
corporation.  Second.  That  he  will  not  for 
a  period  of  five  years,  beginning  April  1, 1902, 
accept  employment  of  any  character  hostile 
to  the  interests  of  said  corporation.  Third. 
That  the  engagement  for  services  shall  ex- 
tend to  any  partnership  of  which  the  said 
Brown  shall  be  a  member  during  the  life  of 
the  contract.  Fourth.  That  the  charges  for 
services  shall  be  at  the  rate  of  five  dollars  ($5) 
an  hour  for  the  time  actually  devoted  to  the 
service  of  the  Stromberg-Carlson  Telephone 
Manufacturing  Company,  and  at  the  rate  of 
fifty  dollars  ($50)  for  each  application  for 
patent,  provided  that  in  special  cases  this 
rate  may  be  modified  by  mutual  consent  upon 
prior  notice.  It  shall  be  paid  for  by  the 
Stromberg-Carlson  Telephone  Manufacturing 
Company  in  addition  to  payment  for  services. 
Fifth.  Said  Brown  further  agrees  with  said 
The  Stromberg-Carlson  Telephone  Manufac- 
turing Company  that  it  may  assign  all  Its  in- 
terest in  this  contract,  subject  to  all  the  obli-  • 
gations  of  said  corporation,  to  any  corpora- 
tion hereafter  organized  for  the  purpose  of 
taking  over  the  capital  stock  and  property  of 
the  said  corporation ;  and  he  covenants  that 
he  will  fulfill  for  such  corporation  any  and 
all  his  obligations  under  this  instrument  not 
performed  by  him  prior  to  the  date  of  said  as- 
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slgnment  81xth.  And  the  said  The  Stromberg- 
Carlson  Telephone  Manufacturing  Company 
hereby  covenants  and  agrees  to  pay  said 
Brown  each  month  the  service  charges  for 
the  preceding  month,  together  with  all  dis- 
bursements, for  and  during  the  five  years' 
hereinbefore  meritloned,  and  further  cove- 
nants and  agrees  that  said  Brown  shall  have 
complete  and  exclusive  charge  of  all  the  pat- 
ent work,  including  patent  litigation  and  pat- 
ent soliciting,  of  the  Stromberg-Carlson  Tele- 
phone Manufacturing  Company,  and  of  Its 
successors  and  assigns,  for  and  during  the 
period  of  five  years  provided  for  herein. 

"In  witness  whereof  the  said  Brown  has 
hereunto  affixed  his  hand  and  seal,  and  the 
said  The  Stromberg-Carlson  Telephone  Manu- 
facturing Company  has  caused  its  seal  to  be 
hereto  affixed  and  the  Instrument  to  be  signed 
by  its  duly  authorized  directors,  the  day  and 
year  first  above  written. 
"Charles  A.  Brown, 
'The  Stromberg-Carlson  Telephone 
Manufacturing  Co., 

"By  A.  L.  F.  Stromberg,  Pres." 

Tbe  bill  further  alleged  that  on  the  same 
day  appellant  also  entered  into  the  following 
contract : 

"Agreement  made  this  22d  day  of  March, 
1902,  between  Charles  A.  Brown,  of  Chicago, 
party  of  the  first  part,  and  Thomas  W.  Finu- 
cane  and  Eugene  H.  Satterlee,  of  Rochester, 
New  York,  parties  of  the  second  part. 

"Witnesseth :  Whereas  said  parties  of  the 
second  part  are  promoting  the  organization  of 
a  company  to  be  Incorporated  under  the  laws 
of  the  state  of  New  York,  to  take  over  the 
capital  stock  or  the  property,  or  both,  of-  the 
Stromberg-Carlson  Telephone  Manufacturing 
Company  of  Chicago,  the  capital  of  which 
said  proposed  New  York  State  corporation  Is 
to  consist  of  fifteen  thousand  (15,000)  pre- 
ferred shares  and  fifteen  thousand  (15,000) 
common  shares,  of  the  par  value  of  one  hun- 
dred dollars  ($100)  each;  and  whereas,  said 
parties  of  the  second  part  deem  the  contract, 
a  copy  of  which  Is  hereto  annexed,  to  be  es- 
sential to  the  success  of  the  said  proposed 
new  company  and  of  assistance  in  the  organi- 
zation thereof:  Now,  therefore,  It  Is  agreed 
that  in  consideration  of  tbe  execution  and  de- 
livery by  party  of  the  first  part  of  the  said 
contract  to  parties  of  the  second  part,  execu- 
tion and  delivery  of  which  is  hereby  acknowl- 
edged by  parties  of  second  part,  parties  of 
second  part  shall  deliver  to  party  of  first  part 
340  preferred  shares  and  993  common  shares 
of  the  capital  stock  of  said  new  company.  In 
witness  whereof  the  said  parties  hereto  have 
hereunto  set  their  bands  and  seals  the  day 
and  year  first  above  written. 

"Charles  A.  Brown.  [Seal.] 
"Thomas  W.  FInucane.  [Seal.] 
"Eugene  H.  Satterlee.  [Seal.]" 
It  was  alleged  that  the  "service  contract," 
as  the  first  contract  above  set  forth  is  called, 
Is  the  contract  mentioned  in  the  second,  call- 


ed the  "stock  contract,"  that  the  stock  men- 
tioned In  the  latter  was  issued  to  the  appel- 
lant, and  that  large  dividends  have  been  paid 
him  thereon,  and  he  has  appropriated  both 
stock  and  dividends  to  his  personal  use  and 
has  not  accounted  for  the  same  to  the  firm, 
to  whom  they  belong.  The  prayer  is  for  an 
accounting  and  distribution. 

The  appellant,  in  his  amended  answer,  de- 
nies that  he  rendered  to  the  said  Illinois  cor- 
poration, its  officers,  or  stockholders,  or  to 
Satterlee  and  FInucane,  valuable  services  or 
gave  advice  In  regard  to  the  reorganization 
of  said  corporation  or  its  business  or  in  re- 
gard to  the  promotion  and  organization  of 
the  New  York  corporation.  He  admits  the 
execution  of  the  two  contracts  and  the  issue 
to  him  of  the  shares  of  stock,  but  denies  that 
the  consideration  therefor  was  the  execution 
of  the  so-called  service  contract  or  any  serv- 
ices rendered  or  to  be  rendered  by  appellant, 
as  a  member  of  said  firm,  to  any  parties 
mentioned  in  the  bill,  or  that  either  party 
considered  or  intended  said  shares  of  stock 
to  be  such  consideration.  He  further  alleged 
that  he  and  his  wife  and  father-in-law  had 
been  stockholders  In  the  Illinois  corporation, 
and  that  the  993  shares  above  mentioned  bad 
been  bargained  for  in  exchange  for  the  stock 
of  the  Illinois  corporation  previously  held  by 
himself  and  his  wife  and  father-in-law,  to- 
gether with  certain  personal  obligations  from 
said  Illinois  corporation  to  him;  that  tbe 
shares  of  preferred  stock  were  purchased  by 
him  for  cash  and  paid  for  with  his  personal 
means;  that  all  of  the  arrangements  for  the 
acquisition  of  this  stock  by  himself  and  wife 
were  long  prior  to  the  execution  of  the  con- 
tracts mentioned.  Belfield  filed  a  cross-bill, 
similar  In  its  allegations  to  the  original  bill. 
Upon  a  hearing  a  decree  was  entered  dis- 
missing the  cross-bill,  and  so  much  of  the 
original  bill  as  related  to  the  shares  of 
stock.  The  decree  found  that  appellant  bad 
a  right  to  charge  the  stockholders  who  sold 
their  stock  to  Satterlee  and  FInucane  for  le- 
gal services  rendered  in  connection  with  such 
sale,  and  that  a  reasonable  charge  for  such 
services  would  be  $9,500,  which  should  be 
divided  between  appellant  and  appellee  Cragg. 
The  present  appellees  appealed  from  this  de- 
cree to  the  Appellate  Court,  where  appellant 
assigned  cross-errors.  The  Appellate  Court 
affirmed  the  decree  dismissing  the  cross-bill, 
but  held  that  the  stock  was  partnership  prop- 
erty obtained  during  the  existence  of  tbe 
partnership  of  appellant  and  appellee  Cragg, 
and  should  be  distributed  according  to  their 
Interests  under  the  partnership  agreement 
To  review  the  judgment  of  the  Appellate 
Court,  a  further  appeal  has  been  prosecuted 
to  this  court. 

Henry  S.  Bobbins  and  Louis  Spahn,  for  ap- 
pellant. John  Maynard  Harlan  and  Henry 
M.  Bates,  for  appellee  Cragg.  Conrad  H. 
Poppenhusen  and  Joseph  L.  McNab  (8.  8. 
"Gregory,  of  counsel),  for  appellees. 
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DUNN,  J.  (after  stating  the  facts  as 
above).  The  question  for  determination  is 
whether  the  stock  in  controversy  was  the 
property  of  appellant  Brown  individually,  of 
Charles  A.  Brown  &  Cragg,  or  of  Charles  A. 
Brown,  Cragg  &  Belfleld.  The  answer  de- 
pends upon  whether  or  not  it  was  acquired 
by  appellant  in  the  course  of  the  partnership 
business,  in  consideration  of  services  either 
performed  or  to  be  performed.  The  evidence 
Is  voluminous,  and  cannot  be  discussed  In 
detail  within  the  reasonable  limits  of  an 
opinion.  We  have  carefully  read  it,  and 
shall  refer  to  the  salient  points,  not  particu- 
larizing the  testimony  of  individual  wit- 
nesses. 

The  evidence  shows  that  Alfred  Stromberg 
was  born  in  Sweden,  and  came  to  this  coun- 
try at  the  age  of  22  years.  He  was  a  prac- 
tical workman  of  an  inventive  turn  of  mind, 
and  previous  to  the  formation  of  the  Illinois 
corporation  was  employed  upon  line  systems 
of  telephones,  and  worked  as  a  mechanic. 
Carlson  had  been  a  fellow  workman.  After 
they  had  worked  together  for  some  time,  they 
formed  a  corporation  for  the  manufacture  of 
electrical  merchandise  and  teleohone  appara- 
tus for  independent  companies  throughout 
the  United  States.  The  corporation  was  or- 
ganized nnder  the  laws  of  Illinois  several 
years  prior  to  the  filing  of  the  bill  herein, 
and  had  a  capital  stock  of  $50,000,  of  which 
one-half  was  paid  in  cash  and  the  balance 
by  the  assignment  of  patents  to  the  company. 
The  business  of  the  corporation  grew  rapidly; 
the  annual  sales  increasing  from  about  $87,- 
000  in  1805  to  $925,000  in  1900.  During  all 
of  this  time  the  corporation  was  hard  up  for 
money  with  which  to  carry  on  its  affairs 
Neither  Stromberg  nor  Carlson  had  any  mon- 
ey at  the  start,  and  the  various  stockholders 
did  not  have  enough  capital  to  keep  pace 
with  the  rapid  increase  in  business.  Before 
appellant  was  admitted  to  the  bar,  he  had 
been  connected  with  the  American  Bell  Tel- 
ephone Company  and  with  the  Western  Elec- 
tric Company,  and  had  managed  a  manufac- 
turing plant  of  the  latter  company.  After 
his  admission  to  the  bar  he  made  a  specialty 
of  trade-marks,  copyrights,  and  patent  law 
with  reference  to  telephones.  He  made  a 
success  of  his  business,  and  soon  became  an 
expert.  After  his  admission  to  the  bar,  and 
before  and  after  the  formation  of  the  various 
firms  of  which  he  was  a  member,  he  held 
stock  In  different  corporations,  as  did  also 
his  partners,  Cragg  and  Belfleld.  Each  de- 
voted more  or  less  time  to  the  affairs  of  the 
corporations  In  which  they  were,  respective- 
ly, interested.  This  was  no  secret  among 
the  members  of  the  Arm,  and  was  evidently 
considered  as  the  private  business  of  the  re- 
spective parties  and  apart  from  the  firm's 
business.  In  1898  the  appellant  purchased 
40  shares  of  the  stock  of  the  Stromberg-Carl- 
son  Company  and  later  became  a  director. 
During  its  rapid  growth  and  ever-increasing 


demands  for  money  he  signed  the  bonds  of 
the  company,  became  surety  for  It,  and  fur- 
nished money  for  its  pay-rolls  and  running 
expenses,  besides  advising  its  officers  in  the 
management  of  its  affairs.  He  was  the  only 
stockholder  in  the  corporation  of  any  consid- 
erable financial  ability.  In  1901  Stromberg 
and  Carlson,  together  with  the  appellant  and 
his  wife  and  father-in-law,  owned  over  three- 
fourths  of  the  stock  of  the  corporation,  appel- 
lant and  his  family  having  more  than  one- 
fifth.  Owing  to  the  magnitude  of  the  business 
of  the  corporation  and  the  Insufficiency  of  its 
capital,  It  was  necessary  to  make  some  ar- 
rangement which  would  make  a  larger  amount 
of  cash  resources  available  for  Its  use.  Appel- 
lant and  Stromberg  and  Carlson  were  desir- 
ous of  selling  their  stock.  In  the  fall  of  that 
year  Eugene  H.  Satterlee  and  Thomas  W. 
Finucane,  of  Rochester,  N.  Y.,  learned  that 
It  was  necessary  for  the  corporation  to  have 
assistance  in  the  way  of  Increased  capital, 
and  In  December,  or  in  January,  1902,  they 
went  to  Chicago  and  there  talked  with 
Stromberg  with  reference  to  obtaining  con- 
trol of  the  corporation  by  the  purchase  of 
stock.  They  then  bad  an  interview  with 
Stromberg,  Carlson  and  appellant,  and  dis- 
cussed the  proposition  of  buying  a  majority 
or  two-thirds  of  the  stock,  but  finally  decided 
that  they  would  have  to  have  all  of  It. 
Stromberg  told  them  that  he  could  get  It  on 
the  basis  of  $15  for  one  Invested  in  the  stock 
of  the  old  corporation,  and  this  Satterlee  and 
Pinucane  agreed  to  pay.  In  pursuance  of 
this  agreement  Stromberg.  Carlson  and  ap- 
pellant obtained  options  from  all  the  stock- 
holders of  the  Illinois  corporation  but  one, 
to  whom  Stromberg  personally  had  to  pay 
$4,000  bonus  for  his  stock.  After  all  of  the 
stock  had  been  purchased,  the  contracts  set 
out  In  the  statement  preceding  this  opinion 
were  executed,  the  New  York  corporation 
was  organized,  and  the  shares  of  stock  in  it 
were  issued  as  mentioned  in  those  contracts. 

There  Is  nothing  In  this  transaction  In- 
dicating that  the  part  which  appellant  took 
In  the  affair  was  in  the  nature  of  legal  serv- 
ices or  In  the  performance  of  those  duties 
which  came  within  the  scope  of  the  partner- 
ship business  between  him,  Cragg,  and  Bel- 
fleld. It  was  apparently  nothing  more  nor 
less  than  a  concerted  effort  among  the  heavy 
stockholders  of  the  corporation  to  sell  their 
stock,  each  helping  the  other  to  accomplish 
this  end.  The  appellant  was  not  employed 
by  the  other  stockholders  to  sell  their  stock, 
and  there  were  no  legal  services  required  of 
him  or  any  other  person  on  their  behalf.  He 
simply  obtained  from  them  an  option,  run- 
ning to  himself,  for  the  purchase  of  their 
stock  at  the  rate  of  $15  for  one  invested.  The 
options  were  really  for  the  benefit  of  Satterlee 
and  Finucane,  and  It  was  so  understood  by 
the  stockholders,  who  were  told  by  appel- 
lant that  he  was  selling  his  stock  at  the 
same  price.  There  was  no  intimation  on  the 
part  of  appellant  or  any  stockholder,  so  far 
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as  the  evidence  shows,  that  appellant  was 
the  agent  or  attorney  of  any  stockholder  or 
was  to  be  paid  for  the  taking  of  these  op- 
tions or  the  sale  of  the  stock.  Satterlee  and 
Flnucane  were  under  no  obligation  to  pay  ap- 
pellant for  obtaining  the  options.  He  was  a 
seller  and  they  were  buyers.  Appellant, 
Stromberg,  and  Carlson  were  obliged  to  pro- 
cure all  the  stock  for  Satterlee  and  Flnucane 
In  order  to  sell  their  own.  The  Illinois  corpo- 
ration was  under  no  obligation  to  pay  appel- 
lant, for  be  did  not  render  It  any  service. 
This  transaction  concerned  not  the  corpora- 
tion, but  the  stockholders.  The  New  York 
corporation  was  not  organized  until  April, 
and  there  can  be  no  claim  that  It  owed  ap- 
pellant for  any  services.  There  Is  no  evi- 
dence that  he  rendered  any  service  In  the 
organization  of  that  company  and  no  claim 
that  he  acted  as  a  promoter  thereof.  The 
part  performed  by  appellant  In  the  whole 
transaction  is  not  shown  to  be  anything  more 
than  was  to  be  expected  of  him  as  an  owner 
of  stock  dealing  with  a  prospective  purchaser. 
Though  much  time  was  consumed  in  negotia- 
tions, appellant's  partners  have  no  cause  to 
complain,  If  It  did  not  Interfere  with  the 
business  of  the  firm.  Metcalfe  v.  Bradshaw, 
145  111.  124,  33  N.  E.  1116,  36  Am.  St  Rep. 
478;  Northrup  v.  Phillips,  99  111.  449.  The 
appellant  was  familiar  with  the  business  of 
the  Illinois  corporation,  its  assets  and  lia- 
bilities, the  validity  of  its  patents,  the  condi- 
tion of  its  litigation,  the  probable  liability 
from  Infringements  and  on  bonds  given  to 
indemnify  its  customers  and  the  users  of  its 
apparatus.  The  details  of  all  these  matters 
were  essential  to  be  considered  by  the  pur- 
chasers of  the  stock  whose  value  was  affected 
by  them.  The  discussion  of  these  details  be- 
tween the  seller  and  buyer  and  negotiation 
and  correspondence  about  them  necessarily 
consumed  much  time,  but  the  seller  could 
not  charge  the  buyer  therefor,  nor  could  he 
charge  another  stockholder  who  profited 
thereby  in  the  sale  of  his  own  stock,  unless 
he  had  a  contract  with  such  stockholder  for 
that  purpose;  and  no  such  contract  Is  shown. 
As  to  services  performed  by  appellant  on 
behalf  of  Stromberg,  It  Is  apparent  that  ap- 
pellant was  as  much  indebted  to  Stromberg 
In  the  transaction  as  Stromberg  was  Indebted 
to  appellant.  No  contract  Is  shown  by  either 
to  pay  the  other.  They  were  working  to- 
gether for  the  common  end  of  selling  the 
stock  of  both. 

Under  the  facts  as  they  appear  In  this 
record,  we  are  unable  to  see  why  appellant 
should  be  required  to  account  to  the  members 
of  his  firm  for  profits  made  In  his  private 
business  with  reference  to  this  stock,  any 
more  than  he  should  be  required  to  account 
for  any  other  private  transaction  in  which 
he  might  have  engaged,  apart  from  the  busi- 
ness legitimately  transacted  within  the  scope 
of  the  partnership  agreement  There  were 
no  services  rendered  by  appellant  for  which 
he  bad  a  claim  against  any  one  and  for 


which  this  stock  could  have  been  delivered  to 
him.  Even  If  appellant,  Stromberg,  and 
Carlson  received  this  stock  as  a  bonus,  in  ad- 
dition to  the  price  received  by  the  other 
stockholders  for  their  shares,  and  divided  it 
among  them,  that  is  no  reason  why  a  partner 
of  one  of  them  in  another  enterprise  should 
share  In  the  stock. 

In  regard  to  the  question  whether  the  stock 
was  Issued  to  appellant  In  consideration  of 
services  to  be  thereafter  performed.  If  the  so- 
called  "stock  contract"  and  "service  con- 
tract" had  not  been  executed,  no  question 
would  have  arisen  concerning  the  stock  re- 
ceived by  the  appellant  Stromberg,  Sat- 
terlee, and  appellant  testify  In  regard  to  the 
stock  contract.  Their  testimony  is  to  the 
effect  that  after  the  agreement  for  the  sale 
of  the  stock  had  been  made  by  Satterlee  and 
Flnucane  with  Stromberg,  whereby  the  latter 
was  to  go  Into  the  new  company  and  have  a 
large  interest  therein,  he  entered  into  a 
service  contract  with  the  New  York  com- 
pany for  10  years.  Satterlee  never  had  any 
conversation  with  appellant  In  regard  to  this 
stock,  and  the  agreement  with  Stromberg  was 
that  the  stock  was  to  be  Issued  to  the  latter 
In  consideration  of  the  covenants  of  his 
service  contract  and  of  his  acting  as  a  di- 
rector of  the  New  York  corporation.  There 
was  never  any  understanding  that  appellant 
was  to  receive  any  of  the  stock  In  considera- 
tion of  his  executing  the  service  contract  or 
as  a  retainer  for  future  legal  services.  After- 
ward, Stromberg  voluntarily  agreed  to  turn 
over  to  appellant  the  shares  which  were  is- 
sued to  appellant,  hi  appreciation  of  the 
tatter's  friendship  and  the  invaluable  aid 
which  Stromberg  and  his  company  had  al- 
ways received  In  the  time  when  their  neces- 
sities were  great  and  their  resources  small. 
The  stock  contract  was  executed  as  a  mat- 
ter of  form,  to  provide  for  the  issue  directly 
to  appellant  of  the  stock  Stromberg  Intended 
for  him,  Instead  of  Its  issue  to  Stromberg 
and  assignment  by  him  to  appellant 

The  burden  of  proof  was  upon  appellees 
to  prove  their  case  by  a  preponderance  of  the 
evidence.  It  is  manifest  that  the  stock  con- 
tract does  not  truly  state  the  agreement  be- 
tween the  parties  as  to  the  consideration. 
All  who  were  acquainted  with  the  circum- 
stances attending  its  execution  agree  In  this; 
and,  while  their  evidence  Is  at  variance  with 
the  writing  Itself,  we  think  the  statement  of 
the  consideration  contained  In  the  contract 
Is  overcome.  The  circumstances  of  the  trans- 
action, In  view  of  all  the  evidence  and  In 
spite  of  some  contradictory  statements  and  of 
the  evasions  and  want  of  frankness  of  ap- 
pellant and  Stromberg,  do  not  Indicate  that 
the  stock  was  Issued  to  appellant  as  a  re- 
tainer for  future  services.  It  satisfactorily 
apiteare  that  it  was  not  issued  for  past 
services  in  the  scope  of  the  partnership  busi- 
ness. The  appellees  have  therefore  no  right 
to  call  upon  appellant  to  account  to  them 
for  Its  value. 
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Though  the  bookkeeper  testified  that  the 
books  showed  that  the  appellee  Cragg  had 
overdrawn  his  account  $1,007.86  on  Septem- 
ber 18,  1902,  such  evidence  Is  insufficient  to 
sustnin  appellant's  claim  that  a  decree  for 
that  amount  should  be  rendered  in  the  appel- 
lant's favor.  The  books  themselves  were  not 
offered  In  evidence,  nor  was  proof  offered  of 
their  contents  nor  any  evidence  of  their  cor- 
rectness. 

The  judgment  of  the  Appellate  Court  and 
the  decree  of  the  superior  court  will  be  re- 
versed, and  the  cause  remanded  to  the  su- 
perior court,  with  directions  to  dismiss  both 
the  bill  and  cross-bill,  at  the  cost  of  the  ap- 
pellees,  except  $350  of  the  receiver's  fees 
to  be  paid  by  the  appellant. 

Reversed  and  remanded,  with  directions. 


(280  IlL  214) 

PEABODY  COAL  CO.  et  al.  v.  NORTH- 
WESTERN ELEVATED  R.  CO. 

(Supreme  Conrt  of 'Illinois.  Oct.  23,  1907. 
On  Rehearing,  Dec.  4,  1907.) 

1.  Eminent  Domain  —  Elevated  Railroad— 
Effect  ok  Franchise. 

The  provision  of  an  elevated  railway  com- 
pany's franchise  forbidding  the  company,  in 
passing  over  the  tracks  of  existing  steam  rail- 
roads, to  use  any  space  less  than  20  feet  above 
the  upper  surface  of  the  steam  railroad  rails, 
is  a  limitation  upon  the  elevated  railway  com- 
pany's right  to  exercise  the  power  of  eminent 
domain  conferred  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18.  Eminent  Domain,  §§  35-48-] 

2.  Street  Railroads— Elevated— Height  of 
Superstructure. 

An  elevated  railway  franchise  regulating 
the  height  of  the  superstructure  over  the  "tracks 
of  all  existing  steam  railroads"  inclndes  all 
tracks  over  which  ordinary  cars  or  trains  used 
in  operating  a  steam  railroad  are  propelled  in 
transporting  freight  and  passengers,  and  ap- 
plies to  private  switch  tracks  connected  with 
the  main  line  of  a  railroad. 

3.  Same. 

The  provision  of  an  elevated  railway  fran- 
chise regulating  the  height  of  the  superstructure 
over  the  "right  of  way '  and  tracks  of  existing 
steam  railroads  is  not  inapplicable  to  private 
switch  tracks  because  the  title  to  the  tracks  and 
the  ground  over  which  they  pass  are  in  the  same 
owner,  and  the  boundary  of  the  strip  used  for 
railroad  purposes  has  not  been  fixed ;  "right  of 
way"  in  the  ordinance  mcauing  the  way  occu- 
pied and  used  for  the  track  and  operation  of 
trains,  and  its  width  in  this  case  being  deter- 
mined by  necessity,  and  being  no  greater  than 
the  space  needed  for  the  safe  and  convenient 
operation  of  trains. 

4.  Eminent  Domain— Who  may  Object. 

Under  the  provision  of  an  elevated  railway 
franchise  regulating  the  height  of  the  super- 
structure over  steam  railroad  tracks  and  rights 
of  way,  any  person  having  property  interest  in  a 
track  or  right  of  way  to  be  crossed  may  object 
to  a  violation  of  the  provision,  and  hence,  where 
the  elevated  road  attempts  to  cross  private 
switch  tracks  connecting  with  a  railroad,  an  ob- 
jection by  the  owner  of  the  switch  tracks  is 
proper. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  f  146.] 


5.  Same  —  Cross- Petition  —  Right  to  Dis- 
missal—Waiver. 

Where  an  elevated  railway  company  peti- 
tioned to  condemn  land  for  a  right  of  way,  by 
filing  a  cross-petition,  the  owner  of  the  land 
did  not  waive  the  right  to  a  dismissal  of  the  pro- 
ceeding because  the  company  purposed  violating 
a  provision  of  its  franchise  regulating  the  height 
of  its  superstructure  over  steam  railroad  tracks, 
where  the  owner  was  not  apprised  of  such  pur- 
pose until  after  filing  the  cross-petition  and  the 
motion  was  promptly  made  upon  the  purpose 
appearing. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  18.  Eminent  Domain,  §  519.] 

Carter,  J.,  dissenting. 

On  Rehearing. 

6.  Appeal  —  Rehearing  —  Petition  —  Re- 
abgument— Violating  Rule. 

A  petition  for  rehearing  will  be  stricken, 
where  it  elaborately  reargues  questions  disposed 
of  in  the  opinion,  under  the  Supreme  Court  rule 
(204  111.  18,  68  N.  E.  ix)  providing  that  such 
petition  shall  state  concisely  the  points  sup- 
posed to  have  been  overlooked  or  misapprehend- 
ed by  the  court  and  that  no  argument  will  be 
permitted  in  support  of  the  petition. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  §§  3227-3229.] 

7.  Same— Right  to  File  Second  Petition. 

Where  a  petition  for  a  rehearing  is  strick- 
en for  violation  of  the  Supreme  Court  rule,  leave 
to  file  another  petition  will  be  denied. 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Windes,  Judge. 

Petition  to  condemn  land  by  Northwestern 
Elevated  Railroad  Company  against  Peabody 
Coal  Company  and  Meacham  &  Wright  Com- 
pany and  others;  the  coal  company  and 
North  Side  Lumber  and  Timber  Company  fil- 
ing cross-petitions.  From  a  judgment  for  pe- 
titioner, defendants  coal  company  and  Mea- 
cham &  Wright  Company  appeal.  Reversed 
and  remanded,  with  directions.  Petition  for 
rehearing  stricken,  and  motion  for  leave  .to 
file  second  petition  denied. 

On  February  21,  1906,  the  Northwestern 
Elevated  Railroad  Company,  the  appellee,  fil- 
ed its  petition  in  the  circuit  court  of  Cook 
county  against  the  Peabody  Coal  Company 
and  the  Meacham  &  Wright  Company,  the 
appellants,  the  John  E.  Burns  Lumber  Com- 
pany, and  Sarah  C.  Turner,  trustee  of  Mary 
B.  Turner,  to  condemn  a  strip  of  land  25 
feet  in  width  for  right  of  way  through  a 
tract  of  land  containing  about  eight  acres, 
owned  by  the  said  coal  company,  in  the  city 
of  Chicago.  The  petition  was  on  March  22, 
1906,  amended  by  making  the  North  Side 
Lumber  &  Timber  Company  a  defendant  A 
cross-petition  was  filed  on  April  12,  1906,  by 
the  Peabody  Coal  Company,  alleging  that  it 
was  the  owner  of  the  whole  of  said  tract  of 
land;  that  it  was  used  as  a  coal  distributing 
and  storage  yard  and  for  other  purposes  re- 
quiring the  use  of  railway  terminal  facilities; 
that  said  premises  were  especially  adapted 
for  said  purposes  and  constituted  a  single, 
unbroken  tract  of  land;  and  that  all  of  said 
tract  not  included  in  the  strip  sought  to  be 
taken  would  be  greatly  and  irreparably  dam- 
aged and  Injured  by  the  construction  and 
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operation  of  said  road.  On  April  19,  1906, 
the  North  Side  Lumber  &  Timber  Company 
filed  a  cross-petition.  On  June  1,  190G,  the 
court  entered  an  order  directing  the  petition- 
er to  file,  on  or  before  July  5,  1906,  detailed 
plans  of  the  structure  of  said  elevated  rail- 
road that  it  proposed  to  erect  over  and  across 
said  tract  of  land,  and  thereafter,  on  June 
8,  1900,  upon  the  filing  of  said  plans,  each 
of  the  defendants  except  the  John  E.  Burns 
Lumber  Company  filed  in  said  court  a  motion 
to  dismiss  the  petition  on  the  ground  that  it 
appeared  from  the  plans  filed  therein  by  pe- 
titioner that  it  proposed  to  construct  its  rail- 
road over  the  right  of  way  and  tracks  of  the 
existing  steam  railroad  located  upon  the 
property  sought  to  be  condemned,  in  such  a 
manner  as  to  leave  clear  headroom  of  less 
than  20  feet,  contrary  to  the  terms  of  the  or- 
dinance of  the  city  of  Chicago  granting  to  pe- 
titioner the  right  to  occupy  the  streets  of  the 
city,  and  in  support  of  said  motions  filed  the 
affidavit  of  one  Frank  J.  Hibbs,  which  stated, 
among  other  things,  that  in  March,  1902,  the 
Chicago  &  Northwestern  Railway  Company 
constructed,  .with  the  consent  of  and  by 
agreement  with  the  Peabody  Coal  Company, 
tracks  connecting  the  property  of  said  coal 
company  with  the  main  line  of  said  rail- 
road, and  that  said  tracks  had  been  maintain- 
ed and  used  by  said  railway  company  for 
the  purpose  of  delivering  coal  and  other  mer- 
chandise for  the  benefit  of  said  coal  company 
and  Its  tenants  and  lessees;  that  said  tracks, 
at  and  prior  to  the  time  of  the  passage  of 
said  ordinance,  were,  and  at  all  times  since 
have  been,  used  as  a  part  of  the  right  of  way 
and  track  of  a  steam  railroad;  that  from  the 
plans  and  drawings  filed  by  petitioner  herein 
it  appears  that  the  proposed  structure  for 
which  it  seeks  to  acquire  the  right  of  way 
will  cross  a  portion  of  the  aforesaid  tracks 
at  a  height  that  will  not  leave,  when  con- 
structed, to  exceed  15  feet  clear  headroom  be- 
tween the  lower  chord  of  the  girders  of  the 
superstructure  and  the  surface  of  the  rails 
upon  said  railroad  now  in  use  upon  defend- 
ant's property.  Attached  to  the  affidavit  is 
a  copy  of  the  ordinance  mentioned  aforesaid, 
and  In  further  support  of  the  motions  were 
offered  the  drawings  referred  to  by  Hibbs  in 
his  affidavit.  In  opposition  to  the  motions 
petitioner  filed  the  counter  affidavit  of  Clar- 
ence A.  Knight,  which  stated  that  the 
tracks  of  the  Peabody  Coal  Company  sought 
to  be  crossed  were  not  a  part  of  the  right  of 
way  of  the  Chicago  &  Northwestern  Railway 
Company,  and  that  from  the  west  line  of  the 
right  of  way  of  said  company  to  and  through 
the  said  coal  yards  the  tracks  were  not  own* 
ed  by  said  railway  company.  Upon  a  hear- 
ing the  motions  were  denied,  and  at  the  same 
time  the  court  found,  and  counsel  for  peti- 
tioner admitted,  that  the  lowest  portion  of 
the  longitudinal  girders  of  the  said  proposed 
structure  at  the  point  where  It  crossed  the 
said  railroad  track  on  the  property  of  said 
coal  company  was  less  than  20  feet  from  the 


surface  of  the  ground,  and  when  constructed 
would  leave  not  to  exceed  15  feet  clear  head- 
room between  the  lower  chord  of  the  girders 
of  said  superstructure  and  the  surface  of  the 
rails  upon  said  railroad  tracks. 

During  the  trial  a  number  of  stipulations 
were  filed  by  the  petitioner,  by  one  of  which 
it  stipulated  that  its  railroad  should  be  built 
substantially  as  provided  by  the  ordinance 
passed  by  the  city  council  of  the  city  of  Chi- 
cago on  January  16,  1905.  In  another  it 
stipulated  that  it  would  rearrange  the  plan 
of  its  structure  proposed  to  be  erected  on 
said  premises  in  such  a  manner  as  to  provide 
for  an  open  space  65  feet  In  length,  running 
lengthwise  beneath  said  structure  and  17  feet 
9%  inches  from  the  surface  of  the  ground  to 
the  lowest  point  of  the  longtitudinal  girders 
extending  over  said  65-foot  space.  At  the 
close  of  all  the  evidence  each  of  the  defend- 
ants except  the  John  E.  Burns  Lumber  Com- 
pany again  moved  the  court  to  dismiss  the 
petition  on  substantially  the  same  grounds  as 
urged  by  them  in  their  former  motions.  The 
motions  were  denied,  and  the  said  defend- 
ants then  separately  moved  the  court  that 
petitioner  be  required,  as  a  condition  prece- 
dent to  granting  it  the  right  to  condemn  the 
said  property  or  any  part  thereof,  to  agree  to 
comply  with  the  terms  and  conditions  of  the 
said  ordinance  by  building  the  structure  for 
its  said  road  so  as  to  give  twenty  feet  clear 
space  over  the  right  of  way  and  tracks  of 
the  steam  railway  on  said  premises,  and  that 
the  further  hearing  of  the  case  and  the  entry 
of  the  verdict  and  final  judgment  be  post- 
poned until  petitioner  made  such  agreement, 
which  motions  were  also  denied. 

From  the  record  it  appears  that  the  tract 
of  land  owned  by  the  Peabody  Coal  Company 
through  which  petitioner  is  seeking  to  obtain 
a  right  of  way  is  in  the  shape  of  a  right- 
angled  triangle,  with  its  apex  to  the  south. 
It  is  bounded  on  the  west  by  Lincoln  avenue, 
on  the  north  by  Grace  street,  and  on  the  east 
by  the  right  of  way  of  the  Chicago  &  North- 
western Railway  Company ;  the  west  line  of 
the  tract  being  the  hypothenuse,  and  the  east 
line  being  the  longer  leg  of  the  triangle  The 
entire  tract  contalued  about  300,000  square 
feet,  the  strip  sought  to  be  condemned  about 
16,700  square  feet,  the  portion  of  the  tract 
east  of  the  proposed  railroad  about  180.000 
square  feet,  and  the  portion  west  about  100,- 
000  square  feet.  A  large  part  of  said  tract 
was  used  by  the  said  coal  company  as  a  re- 
tail coal  yard,  which  supplied  a  district  sur- 
rounding it  with  a  radius  of  about  two  miles. 
Parts  of  the  remaining  portion  of  the  tract 
were  leased  to  the  Meacham  &  Wright  Com- 
pany and  to  the  John  E.  Burns  Lumber  Com- 
pany. The  lease  of  the  Burns  Lumber  Com- 
pany, however,  had  been  assigned  to  the 
North  Side  Lumber  &  Timber  Company.  Both 
leases  were  subject  to  termination,  at  the 
option  of  the  coal  company,  at  the  end  of 
any  year.  Sarah  C.  Turner  was  the  trustee 
in  a  deed  of  trust  made  by  the  Peabody  Cool 
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Company  to  secure  a  loan.  From  the  main 
line  of  the  Chicago  &  Northwestern  railway 
a  track  was  built  connecting  with  several 
tracks  In  the  coal  yard,  one  of  which  extend- 
ed west  almost  to  the  line  of  Lincoln  avenue 
and  was  crossed  by  the  proposed  line  of  said 
elevated  road.  Over  this  track,  and  others 
In  the  yard,  coal  and  other  freight  were  de- 
livered by  the  Northwestern  Railway  Com- 
pany from  its  road.  About  four  blocks  south 
of  the  coal  yard  the  proposed  line  crosses 
the  tracks  and  right  of  way  of  the  North- 
western Ralhvay  Company.  A  large  number 
of  witnesses  testified.  The  jury  viewed  the 
premises  and  returned  a  verdict  for  $13,083 
as  compensation  for  the  property  taken  and 
damages  to  the  remainder.  The  North  Side 
Lumber  &  Timber  Company  was  awarded 
$827,  and  the  other  defendants  $12,256  of 
this  amount.  After  overruling  the  motions 
of  defendants  for  a  new  trial  and  in  arrest 
of  judgment,  and  their  objections  to  an  entry 
of  an  order  of  the  court  authorizing  petition- 
er to  take  possession  of  the  property,  or  any 
part  thereof,  pending  any  appeal  unless  pe- 
titioner agreed  to  build  its  structure  in  such 
manner  as  to  leave  20  feet  of  space  above 
the  track  in  question,  the  court  entered  judg- 
ments upon  the  verdict  A  separate  judg- 
ment was  entered  in  favor  of  the  North  Side 
Lumber  &  Timber  Company,  and  that  com- 
pany did  not  appeal.  From  the  judgment  as 
to  the  remaining  defendants,  the  Peabody 
Coal'Company  and  the  Meacham  &  Wright 
Company  appeal  to  this  court,  and  urge  as 
grounds  for  reversal:  (1)  The  court  erred  in 
overruling  the  motions  of  defendants  to  dis- 
miss the  petition;  (2)  the  court  erred  In 
passing  on  instructions;  (3)  the  court  erred 
In  passing  on  objections  to  evidence  offered. 

Horace  Kent  Tenney  and  Arthur  W.  Un- 
derwood, for  appellants.  Clarence  A.  Knight 
and  William  G.  Adams,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
Appellee  was  granted  permission  by  the  city 
of  Chicago  to  occupy  the  streets  with  its 
structure  by  an  ordinance,  which  contained, 
among  other  provisions',  the  following :  "No 
part  of  the  girders  on  the  superstructure 
shall  be  less  than  fourteen  feet  above  the 
present  established  grades  of  streets  and  al- 
leys, and  wherever  the  said  elevated  struc- 
ture crosses  or  passes  over  the  right  of  way 
and  tracks  of  all  existing  steam  railroads  the 
clear  head-room  between  the  lower  chord  of 
all  of  said  girders  and  the  surface  of  the 
rails  on  all  of  said  railroads  or  their  present 
or  hereafter  established  grades  and  from  out- 
to-out  of  their  right  of  way  shall  not  be  less 
than  twenty  feet."  Shortly  after  the  pas- 
sage of  the  ordinance,  and  before  the  be- 
ginning of  this  proceeding,  appellee  filed  in 
the  office  of  the  city  clerk  its  acceptance  of 
all  the  terms,  provisions  and  conditions  of 
the  ordinance.  The  ordinance  forbade  to  ap- 
pellee, in  passing  over  the  right  of  way  and 
tracks  of  existing  steam  railroads,  the  use 


of  any  space  less  than  20  feet  above  the  up- 
per surface  of  the  rail  of  the  steam  railroad. 
No  such  prohibition  is  found  in  the  eminent 
domain  act.  The  ordinance,  when  accepted, 
became  a  limitation  upon  the  right  of  appel- 
lee to  exercise  the  power  of  eminent  domain 
conferred  by  the  statute.  Tudor  v.  Rapid 
Transit  Railroad  Co.,  154  111.  129,  30  N.  E. 
136;  Id.,  164  111.  73,  46  N.  E.  446,  36  L.  R. 
A.  379.  Appellee  could  not,  by  the  exercise 
of  that  power,  after  accepting  that  ordinance, 
acquire  the  right  -to  use  any  space  for  its 
superstructure  over  the  tracks  and  right  of 
way  of  a  steam  railroad  which  was  less  than 
twenty  feet  above  the  surface  of  the  rail. 

The  steam  railroad  track  on  the  premises 
of  the  appellant  coal  company,  and  which  ap- 
pellee's structure  will  cross,  is  a  private 
switch  track  owned  by  the  coal  company  and 
located  upon  Its  ground.  The  switch  track 
connects  with  the  main  line  of  the  Chicago 
&  Northwestern  Railway  Company,  but  that 
company  has  no  right  to  use  the  track,  or 
the  ground  over  which  it  passes,  except  by 
virtue  of  an  existing  license  from  the  coal 
company,  which,  so  far  as  appears  from  the 
evidence,  may  be  revoked  by  the  licenser  at 
any  time,  and  it  is  urged  by  appellee  that 
for  this  reason  the  track  in  question  does  not 
come  within  the  language  above  quoted  from 
the  ordinance,  because,  as  it  Is  said,  the 
word  "of,"  where  it  precedes  the  words  "all 
existing  steam  railroads,"  means  "in  the  re- 
lation of  ownership  or  possession,"  and  that 
the  right  of  way  and  tracks  referred  to  there- 
fore are  only  those  owned  by  "existing  steam 
railroads,"  and  that  as  the  switch  track  and 
the  ground  upon  which  it  rests  are  not  owned 
by  a  "railroad"  they  are  not  covered  by  the 
ordinance.  The  term  used  in  the  ordinance 
is  not  "of  railroad  companies"  or  merely  "of 
railroads,"  but  Is  of  "all  existing  steam  rail- 
roads," and  was  evidently  Intended  only  to 
Identify  the  right  of  way  and  tracks  men- 
tioned in  the  ordinance,  by  indicating  the 
character  of  the  road  of  which  they  formed 
a  part  We  think  the  word  "of,"  as  there 
used,  was  not  Intended  to  denote  ownership. 
The  principal  purpose  of  the  ordinance  in 
providing  for  this  space  was,  no  doubt  to 
insure  the  safety  of  those  traveling  upon  and 
operating  trains  on  the  steam  railroads,  and 
the  end  to  be  attained  by  the  ordinance  is 
just  as  important  in  the  case  of  a  private 
switch  track  over  which  trains  pass,  as  in 
the  case  of  a  switch  track  which,  with  the 
underlying  right  of  way,  is  owned  by  the 
railroad  company  engaged  in  running  trains 
thereon.  It  is  clear  that  the  ordinance  in- 
cludes all  tracks  and  rights  of  way  over 
which  the  ordinary  cars  or  trains  used  In 
operating  a  steam  railroad  are  propelled  for 
the  purpose  of  transporting  freight  or  pas- 
sengers. 

The  title  to  the  tracks  In  the  coal  yard  and 
to  the  ground  over  which  they  pass  are  in 
the  same  owner,  and  the  boundaries  of  the 
strip  used  for  railroad  purposes,  or  which 
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might  rightfully  be  used  by  the  company  or 
person  running  trains  over  this  switch,  have 
not  been  fixed.  It  is  urged  that  the  quoted 
provision  of  the  ordinance  is  not  applicable 
because  there  is  here  no  "right  of  way"  in 
the  ordinary  meaning  of  that  term  as  used 
in  condemnation  proceedings.  We  think  the 
term  In  the  ordinance  does  not  have  such  a 
restricted  significance.  It  means  the  way  oc- 
cupied and  used  for  the  track  and  the  opera- 
tion of  trains.  Its  width  In  the  present  case 
must  be  determined  by  necessity,  and  is  no 
greater  than  the  space  heeded  for  the  safe 
and  convenient  operation  of  trains  over  this 
track. 

It  is  then  urged  that  no  one  but  the  North- 
western Railway  Company  should  be  permit- 
ted to  raise  this  question.  That  company  has 
a  mere  license  to  use  the  tracks,  which  is  of 
little  or  no  value,  while  to  the  coal  company 
the  right  to  use  the  tracks  for  moving  freight 
thereon  In  railroad  cars  Is  of  great  value. 
We  think  this  objection  may  be  made  by 
any  party  having  a  property  Interest  In  the 
track  or  right  of  way  which  the  elevated 
railroad  is  to  cross. 

In  pursuance  of  an  order  of  the  circuit 
court,  appellee  filed  detailed  plans  and  draw- 
ings showing  the  height,  width,  and  method 
of  construction  of  the  elevated  railroad  struc- 
ture which  It  proposed  to  erect  upon  the  coal 
company's  property,  and  from  which  It  ap- 
peared that  20  feet  of  space  would  not  Inter- 
vene between  the  surface  of  the  switch  tracks 
and  the  lower  portion  of  appellee's  super- 
structure. Appellants  thereupon  entered  a 
motion  to  dismiss  the  petition,  for  the  rea- 
son that  the  plans  did  not  provide  the  nec- 
essary space  above  the  rails  of  the  switch 
track.  Appellee  Insists,  upon  the  authority 
of  Ward  v.  Minnesota  &  Northwestern  Rail- 
road Co.,  119  111.  287,  10  N.  E.  365,  that  the 
coal  company,  having  theretofore  filed  a 
cross-petition,  thereby  waived  its  right  to 
move  to  dismiss  the  petition,  and  that  for 
this  reason  the  motion  was  properly  denied. 
In  that  case  appellants  sought  a  reversal 
for  the  reason  that  there  was  no  proof  that 
the  petitioner  was  a  corporation,  and  it  was 
held  that  this  question  could  not  be  raised 
after  the  filing  of  the  cross-petition.  It  was 
there  said  that  by  filing  the  cross-petition  "It 
admits  petitioner  has  the  right  to  exercise 
the  right  of  eminent  domain."  This  state- 
ment was  made  with  reference  to  the  con- 
tention that  the  petitioner  was  not  a  cor- 
poration. That  was  a  preliminary  question, 
which  should  have  been  presented  to  the 
court  prior  to  the  filing  of  the  cross-petition. 
The  cross-petition  in  this  case  was  filed  be- 
fore the  detailed  statement  of  the  plans  was 
filed.  The  cross-petitioner  was  not  at  that 
time  advised,  by  anything  appearing  of  rec- 
ord, that  appellee  proposed  to  proceed  In  any 
manner  other  than  that  contemplated  by  tue 
ordinance.  The  motion  was  promptly  made 
upon  the  filing  of  the  documents  which  show- 
ed the  purpose  of  appellee,  and  was  there- 


fore In  apt  time.  The  Meacham  &  Wright 
Company  filed  no  cross-petition,  and  for  this 
reason  appellee's  objection  does  not  apply  to 
that  company's  motion  to  dismiss. 

It  is  unnecessary  to  consider  other  errors 
assigned.  The  judgment  from  which  this 
appeal  was  prosecuted  will  be  reversed,  and 
the  cause  will  be  remanded.  The  judgment 
relating  to  the  property  of  the  North  Side 
Lumber  &  Timber  Company  will  not  be  dis- 
turbed. 

Reversed  and  remanded. 

CARTER,  J.,  dissents. 

On  Rehearing. 

VICKBRS,  J.  (orally).  The  petition  for 
rehearing  In  this  case  will  be  stricken  from 
the  files,  because  it  is  In  violation  of  the 
rules  of  this  court,  in  that  the  petitioner  has 
elaborately  reargued  the  questions  involved 
which  have  been  argued  In  the  original  briefs 
and  are  disposed  of  in  the  opinion  of  the 
court.  It  is  to  be  regretted  that  attorneys, 
in  the  preparation  of  petitions  for  rehearing, 
disregard  the  rule  of  this  court  which  for- 
bids any  argument  in  a  petition  for  rehear- 
ing. The  rule  Is  clear  and  explicit,  and  no 
one  need  fall  to  understand  It  It  Is  publish- 
ed on  page  18  of  volume  204  of  the  Supreme 
Court  Reports  (68  N.  E.  -ix),  and  is  as  fol- 
lows: "Application  for  a  rehearing  In  any 
case  shall  be  made  by  petition  to  the  court, 
signed  by  counsel,  stating  concisely  the  points 
supposed  to  have  been  overlooked  or  misap- 
prehended by  the  court,  with  proper  refer- 
ence to  the  particular  portion  of  the  original 
abstract  and  brief  relied  upon.  In  no  case 
will  any  argument  be  permitted  In  support  of 
such  petition.  This  rule  will  be  strictly  en- 
forced, and  any  petition  in  violation  thereof 
will  be  stricken  from  the  flies." 

This  rule  is  a  salutary  one,  and  tends  to 
promote  the  fair  and  orderly  dispatch  of  the 
business  of  the  court.  One  reason  upon 
which  the  rule  rests  is  that  the  party  against 
whom  the  petition  is  filed  has  no  opportunity 
to  reply  to  any  argument  that  may  be  con- 
tained in  the  petition  unless  a  rehearing  Is 
granted.  To  permit  ope  party  to  make  an 
argument  to  which  the  other  has  no  oppor- 
tunity to  reply  would  be  manifestly  unfair 
to  the  successful  party.  Each  party  Is  af- 
forded ample  opportunity  to  argue  the  case 
before  It  reaches  the  rehearing  docket  The 
rule  Is  intended  to  compel  parties  to  develop 
all  the  points  and  arguments  before  the  case 
Is  submitted,  and  prevent  them  from  holding 
In  reserve  some  new  point  or  argument  to  be 
brought  forward  for  the  first  time  in  the 
petition  for  rehearing,  in  case  they  are  beat- 
en. The  rule  provides  that  the  penalty  for 
Its  violation  is  that  the  petition  shall  be 
"stricken  from  the  files." 

In  this  case  the  party  whose  petition  is 
stricken  has  tendered  another  petition  for 
rehearing  and  asked  leave  to  file  it  This 
motion  will  be  denied.  This  application  If 
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presumably  made,  in  anticipation  that  the 
first  petition  would  be  stricken.  If  the  peti- 
tioner had  complied  with  the  rules  in  his 
first  petition,  no  occasion  would  have  arisen 
for  filing  another.  To  permit  a  party  who 
has  filed  a  petition  In  violation  of  the  rules 
to  file  another  would,  In  effect,  nullify  the 
rule  itself.  If  a  party  may  file  a  second 
petition  for  rehearing  after  a  former  one  is 
stricken  from  the  files  because  In  violation 
of  the  rules,  the  only  penalty  suffered  is  the 
loss  of  the  labor  and  expense  in  the  prepara- 
tion of  the  second  petition.  The  spirit  of 
the  rule  is  that  when  a  party  violates  It 
his  petition  shall  be  stricken  from  the  files 
and  his  right  to  a  rehearing  is  thereby  lost. 
We  cannot  entertain  a  motion  to  file  a  second 
petition  for  rehearing  where  the  first  haB 
been  stricken  because  in  violation  of  the  rules 
of  this  court 

The  petition  for  rehearing  will  be  stricken 
from  the  files,  and  leave  to  file  the  second 
will  be  denied.  The  remanding  order  in 
this  case  will  be  modified. 

Petition  stricken. 


(230  III.  180) 

MARINER  et  al.  v.  INGRAHAM  et  al. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec.  4,  1907.) 

1.  Judicial  Sales— Decree— Modification. 

A  decree  directed  the  sale  of  certain  real 
estate,  but  stayed  its  execution  until  further 
order  of  the  court  and  until  application  by  some 
of  the  parties  showing  that  they  could  not  agree 
on  the  time  of  such  sale,  and  were  unable  them- 
selves to  make  the  sale.  On  a  subsequent  ap- 
plication for  execution  of  the  decree,  it  was 
proved  that  the  time  was  as  favorable  as  it 
would  be  likely  to  be  soon ;  that  petitioners,  as 
administrators  of  the  estate  of  one  of  the  par- 
ties in  interest,  had  held  the  estate  open  for  15 
years  waiting  for  a  sale  of  the  property;  and 
that  they  could  not  close  the  estate  without  such 
sale,  and  that  defendants  refused  to  consent  to 
a  present  sale  or  to  fix  any  definite  time  for  the 
same.  Held,  that  the  court  properly  modified 
the  decree  so  as  to  provide  for  a  sale  at  the 
expiration  of  six  months  after  advertising  the 
property. 

2.  Same— Teems. 

Where  a  decree  provided  that  real  estate 
should  be  sold  for  one-third  cash,  and  the  bal- 
ance in  one,  two,  and  three  years,  the  court  did 
not  err  in  so  modifying  the  order  as  to  allow 
the  purchaser  to  pay  all  cash  on  the  approval  of 
the  sale,  or  to  defer  such  payments  at  his  op- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  31,  Judicial  Sales,  S  38.] 

8.  Appeal— Review  —  Subsequent  Appeal  — 
'  Law  of  the  Case. 

Where  a  decree  authorizing  a  judicial  sale 
was  entered  in  accord  with  the  mandate  of  the 
Supreme  Court  on  a  prior  appeal,  and  authoriz- 
ed the  parties  in  interest  to  purchase  in  case 
they  overbid  other  buyers,  the  decree  was  res 
judicata  as  to  their  right  to  bid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  ft  4358-4379.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  the  Circuit  Court  Cook 
County;  E.  F.  Dunne,  Judge. 

82  N.E.-37 


Petition  by  Harriette  A.  Ingraham  and 
others  for  a  sale  of  certain  real  estate,  in 
which  defendants  Ephraim  Mariner  and  oth- 
ers were  interested  under  a  former  decree. 
From  an  order  directing  a  sale  and  modify- 
ing the  decree  (127  111.  App.  542),  defendants 
Ephraim  Mariner  and  others  appeal.  Af- 
firmed. 

See  127  111.  App.  550. 

On  January  2,  1889,  Granville  S.  Ingraham 
was  the  owner  of  100  acres  of  laud  In  the 
south  part  of  Chicago,  bounded  by  Seventy- 
Ninth  street  on  the  north,  Weutworth  avenue 
on  the  west,  Eighty-Fourth  street  on  the 
south,  and  State  street  on  the  east.  On  the 
same  day  he  entered  Into  a  contract  with  A. 
J.  Cooper,  as  follows: 

"Articles  of  Agreement  between  G.  S.  Ingra- 
ham and  A.  J.  Cooper: 

"This  article  of  agreement,  made  this  sec- 
ond day  of  January,  1889,  between  Granville 
S.  Ingraham  of  Hyde  Park,  Cook  county, 
state  of  Illinois,  of  the  first  part  and  A,  J. 
Cooper  of  the  same  place,  of  the  second  part, 
witnesseth: 

"The  said  Granville  S.  Ingraham  owns  one 
hundred  acres  of  land,  be  the  same  more  or 
less,  all  of  which  he  puts  in  as  capital  stock 
at  $1000  per  acre,  making  the  capital  stock 
$100,000.  The  said  land  Is  situated  in  section 
33.  township  38,  range  14,  third  principal  me- 
ridian, it  Is  bounded  on  the  north  by  Seventy. 
Ninth  street,  on  the  west  by  Wentworth  ave- 
nue, on  the  east  by  State  street  and  on  the 
south  by  Eighty-Fourth  street  The  said  A. 
J.  Cooper,  of  the  second  part  being  desirous 
of  taking  an  interest  in  the  land,  agrees  to 
make  a  loan  of  $30,000  (thirty  thousand  dol- 
lars) at  his  own  expense;  also  agrees  to  pay 
Interest  on  the  said  loan  and  six  per  cent,  on 
the  balance  of  capital  stock  to  the  said  Gran- 
ville S.  Ingraham.  The  six  per  cent,  on  the 
balance  Is  not  required  to  be  paid  until  the 
sale  of  said  land,  then  that  amount  to  be  add- 
ed to  the  capital  stock.  Said  Ingraham 
agrees  that  said  loan  may  be  placed  on  the 
above  described  lands,  and  In  default  of  the 
payment  of  Interest  on  said  loan,  when  due, 
being  made  by  said  A.  J.  Cooper,  of  the  sec- 
ond part,  he  (A.  J.  Cooper)  forfeits  all  In- 
terest in  said  described  land.  All  taxes  or 
expenses  paid  by  either  party  shall  also  draw 
six  per  cent.  Interest.  And  be  It  further  un- 
derstood that  there  shall  be  no  commissions 
charged  for  selling  or  looking  after  said 
lands.  It  Is  also  mutually  agreed  to  sell  said 
lands  whenever  regarded  as  most  advantage- 
ous to  both  parties.  The  said  Ingraham,  of 
the  first  part,  agrees  to  give  to  said  Cooper, 
of  the  second  part,  half  of  the  profits,  after 
adding  all  expenses  and  interest  to  the  $1000 
(one  thousand  dollars)  per  acre  of  said  land. 
Be  it  further  agreed  that  the  $30,000  loan, 
and  interest  on  the  said  loan,  shall  be  paid 
whenever  said  land  shall  be  sold.  We  fur- 
ther agree  to  each  pay  half  of  the  two  and 
one-half  per  cent,  commission  on  the  $30,000 
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loan,  to  be  adjusted  when  the  property  shall 
be  sold. 

"Dated  Hyde  Park,  Jan.  2/89. 

"G.  S.  Ingraham. 
**A.  J.  Cooper." 

Pursuant  to  this  agreement,  Cooper  pro- 
cured the  loan  of  $30,000,  for  which  Ingra- 
ham gave  his  note  and  a  Hen  on  the  land  as 
security.  On  June  12,  1891,  Cooper  trans- 
ferred his  interest  in  the  aforesaid  contract 
to  Ephraim  Mariner  and  J.  Piatt  Under- 
wood, appellants  herein,  who  thereby  suc- 
ceeded to  his  rights  and  Incurred  his  obliga- 
tions under  the  original  contract  On  Decem- 
ber 20,  1892,  Granville  S.  Ingraham  died, 
leaving  a  last  will  and  testament,  which 
was  admitted  to  probate  In  the  county  court 
of  Cook  county  on  December  28,  1892,  and 
letters  testamentary  thereon  were  issued  to 
appellees,  Harriette  A.  Ingraham,  Henry  V. 
Freeman,  and  John  F.  Gilchrist.  May  8, 
1898,  the  executors  filed  a  bill  for  the  purpose 
of  obtaining  a  construction  of  the  foregoing 
agreement  The  issues  as  made  up  were 
referred  to  the  master  and  were  heard  on 
exceptions  to  the  master's  report  On  July 
6,  1900,  a  decree  was  entered  In  the  cause, 
from  which  the  executors  of  the  will  of  Gran- 
ville S.  Ingraham  (appellees  herein)  appealed 
to  this  court  For  a  full  statement  of  that 
litigation  we  refer  to  the  case  of  Ingraham 
v.  Mariner,  194  111.  269,  62  N.  E.  609.  The 
court,  in  reversing  the  decree  of  the  court  be- 
low, used  the  following  language:  "The  de- 
cree of  the  court  below  Is  affirmed  In  all  re- 
spects, except  so  far  as  It  allows  Interest  paid 
by  Cooper  and  his  assignees  upon  the  $30,- 
000  to  be  deducted  from  the  proceeds  of  the 
sale.  In  this  respect  the  decree  is  reversed. 
Accordingly  the  decree  of  the  circuit  court  is 
reversed  and  the  cause  Is  remanded  to  that 
court,  with  directions  to  change  and  modify 
its  decree  in  the  respect  hereinbefore  indicat- 
ed." The  mandate  of  this  court  was  filed  in 
the  circuit  court  and  thereupon,  on  April  15, 
1902,  the  court  rendered  a  decree  modifying 
the  decree  of  July  6, 1900,  In  accordance  with 
the  opinion  of  this  court  Among  other  or- 
ders In  that  decree  was  the  following:  "In- 
asmuch as  it  has  been  stipulated  herein  be- 
tween the  parties  In  this  case  that  the  best 
time  for  the  sale  of  said  premises  has  not  yet 
arrived,  and  that  It  would  not  be  advantage- 
ous to  the  parties  to  have  a  sale  made  at  once 
nor  until  the  further  order  of  the  court  as  to 
the  time  of  making  such  sale,  the  court  there- 
fore directs  the  master  that  such  sale  shall 
not  be  made  in  the  execution  of  this  decree 
until  the  further  order  of  this  court,  and 
upon  the  application  of  some  of  the  parties 
In  Interest  herein  showing  that  the  parties  In 
Interest  cannot  between  themselves,  agree 
upon  the  time  of  such  sale  and  are  unable 
themselves  to  make  such  sale.  If  the  parties 
themselves  make  such  sale,  the  proceeds 
shall  be  paid  to  such  master  and  be  distribut- 
ed according  to  the  provisions  of  this  decree." 
April  9,  1904,  appellees  filed  their  petition 


in  the  circuit  court  of  Cook  county,  In  which 
they  show  the  decree  and  order  of  sale  en- 
tered by  said  court  on  April  15,  1902.  The 
petition  then  seta  up  that  appellants  have 
declined  to  make  a  sale  of  the  land  or  to 
agree  upon  a  time  for  the  master  to  make 
one,  or  to  pay  any  part  of  the  taxes  and 
assessments  which  have  been  paid  by  appel- 
lees, amounting  to  $2,500  per  annum,  and 
since  Ingraham's  death  amounting  to  a  total 
of  $62,000;  that  appellees  are  unable  to  con- 
tinue paying  taxes  and  the  property  may  be 
sold  for  taxes;  that  the  present  is  as  good 
a  time  to  sell  as  can  reasonably  be  expect- 
ed; that  appellees  cannot  distribute  Ingra- 
ham's estate  until  this  property  is  sold;  and 
that  legatees  now  threaten  to  compel  such 
distribution,  it  being  12  years  since  Ingra- 
ham's death.  The  petition  further  alleges 
that  appellants,  having  refused  to  contribute 
toward  the  carrying  charges,  have  no  equita- 
ble right  to  object  to  a  sale;  that  the  terms 
of  sale  described  by  the  decree  were  one-third 
cash,  and  the  balance  in  one,  two,  and  three 
years,  but  appellees  are  advised  that  condi- 
tions may  arise  making  It  desirable  to  give 
the  purchaser  the  right  to  pay  all  cash;  that 
should  appellants,  or  should  appellees  them- 
selves, become  purchasers,  it  would  be  super- 
fluous for  them  to  pay  in  money,  which  the 
master  would  have  to  repay  them,  and  that 
the  receipt  from  appellants  or  appellees  for 
such  proceeds  as  go  to  them  should  be  ac- 
cepted In  lieu  of  cash.  Appellees  ask  for 
such  modification  in  the  terms  of  sale  for 
the  purpose  of  obtaining  a  higher  price. 
They  make  appellants  defendants,  and  pray 
for  a  modification  of  the  decree  and  for  an 
order  instructing  .the  master  to  proceed  with 
the  sale.  The  petition  was  amended  June  8. 
1904,  by  alleging  a  levy  of  special  assess- 
ments against  the  land  amounting  to  $12.- 
965.10,  payable  in  10  installments,  which  the 
executors  have  no  means  of  paying. 

Appellants  filed  their  Joint  and  several  an- 
swers June  21,  1904.  They  denied  the  ma- 
terial allegations  in  the  petition,  and  set  up 
that  a  sale  at  that  time  would  benefit  appel- 
lees only  and  would  entirely  extinguish  the 
interest  of  appellants.  They  further  insist 
that  a  present  sale  cannot  be  made  which 
might  be  regarded  as  most  advantageous  to 
both  parties.  They  also  Insist  that  if  appel- 
lees must  sell,  they  shall  sell  their  Interest 
In  the  estate  only,  and  that  appellees  have  no 
equitable  right  to  and  have  given  no  suffi- 
cient reasons  for  forcing  a  present  sale. 
They  object  to  the  modification  of  the  de- 
cree as  to  the  terms  of  the  sale. 

The  cause  was  referred  to  the  master  June 
25,  1904,  and  on  February  27,  1905,  he  filed 
his  report  lu  which  he  finds  the  Issues  for 
appellees  and  recommends  that  the  order  of 
sale  be  made.  Appellants  filed  exceptions  to 
the  master's  report.  The  cause  was  heard, 
and  on  March  22,  1905,  the  court  overruled 
the  exceptions,  confirmed  the  masters  re- 
port and  decreed,  In  substance,  that  the  mas- 
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ter,  on  the  expiration  of  six  months  from 
the  entry  of  the  decree,  should  proceed  to 
advertise  and  sell  the  land  at  public  auction 
to  the  highest  bidder,  and  that  the  purchaser, 
should  he  so  elect,  might  pay  the  whole  or 
part  of  the  deferred  payments  In  cash,  at  the 
time  of  the  confirmation  of  the  sale  or  later, 
instead  of  paying  one-third  cash  and  the  re- 
mainder in  one,  two,  and  three  years;  that 
in  the  event  that  either  Mariner  or  Under- 
wood should  purchase  he  should  not  be  re- 
quired to  pay  to  the  master  the  amount  of 
the  $30,000  incumbrance,  but  the  master 
might  take  a  receipt  for  that  sum  in  cash. 
A  like  provision  Is  made  in  respect  to  ap- 
pellees, should  they  become  the  purchasers, 
as  to  any  amount  which  might  be  due  to 
them  after  the  payment  by  them,  in  cash,  of 
the  $30,000  and  costs  of  sale.  From  this  de- 
cree the  appellants  prosecuted  an  appeal  to 
the  Appellate  Court  for  the  First  District, 
where  the  decree  of  the  court  below  was 
affirmed,  and  by  their  further  appeal  they 
have  brought  the  record  to  this  court  for 
review. 

Scott,  Bancroft,  Lord  &  Stephens,  for  ap- 
pellants.  B.  A  &  W.  K.  Otis,  for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  modified  decree  of  the  circuit 
court  entered  pursuant  to  the  mandate  of 
this  court  contains  an  order  to  the  effect  that 
the  land  in  question  shall  be  sold,  but  it  di- 
rects the  master  not  to  proceed  with  such  sale 
"until  the  further  order  of  the  court  and  up- 
on the  application  of  some  of  the  parties  In 
interest  herein  showing  that  the  parties  in 
interest  cannot,  between  themselves,  agree 
upon  the  time  of  such  sale  and  are  unable 
themselves  to  make  such  sale."  Appellees 
filed  the  petition  herein,  alleging  that  appel- 
lants had  declined  to  make  a  sale  or  to  agree 
upon  a  time  for  the  master  to  make  one.  In 
this  connection  they  further  allege  that 
Ingraham's  estate  is  no  longer  able  to  pay 
the  carrying  expenses  of  the  land,  so  that  it 
may  be  sold  for  taxes ;  that  the  appellees  are 
unable  to  distribute  Ingraham's  estate,  al- 
though he  had,  at  the  time  of  the  filing  of 
this  petition,  in  1905,  been  dead  12  years  and 
that  legatees  threaten  to  compel  distribution. 

If  the  decree  of  April  15,  1902,  be  allowed 
to  stand,  the  land  must  be  sold;  the  ques- 
tion of  the  time  of  such  sale  only  remaining 
to  be  determined.  The  appellees  by  their  pe- 
tition seek  to  hasten  the  determination  of 
that  question.  In  order  to  do  this,  they  must, 
according  to  the  terms  of  the  decree,  show  that 
the  interested  parties  cannot,  "between  them- 
selves, agree  upon  the  time  of  such  sale  and 
are  unable  to  make  such  sale."  Have  ap- 
pellees followed  the  petition  with  proof  sus- 
taining their  allegations  in  this  regard?  Wo 
have  only  to  look  to  the  admissions  of  appel- 
lants, made  on  the  witness  stand,  for  proof 
that  appellants  refuse  to  consent  to  a  sale  at 


this  time  or  to  fix  upon  a  definite  tune  for 
the  same.  They  Insist  that  this  Is  not  a 
favorable  time  to  sell.  As  to  this  the  evi- 
dence Is  conflicting,  but  we  think  the  weight 
of  the  evidence  supports  the  contention  that 
conditions,  while  not  as  favorable  now  as  In 
1891  or  1892,  are  as  favorable  as  they  are 
likely  to  be  soon.  The  evidence  shows  sales 
of  other  acre  property  in  the  southern  por- 
tion of  the  city  and  that  some  of  these  sales 
were  at  good  figures.  A  number  of  improve- 
ments are  being  made  In  that  locality, 
factories  are  being  built  In  the  vicinity  of 
the  land,  street  car  lines  extend  along  one 
edge  of  It,  steam  railroads  pass  within  from 
one-half  to  three-quarters  of  a  mile  of  It  In 
different  directions,  and  the  belt  line  passes 
near  it  on  the  south.  The  activities  going 
on  in  the  section  of  the  city  and  country  sur- 
rounding the  land  in  question  indicate  that 
the  present  is  a  reasonably  favorable  time  for 
the  sale  of  this  property.  The  decree  of  the 
circuit  court  herein  directs  the  master  to  pro- 
ceed with  the  sale  upon  the  expiration  of  six 
months  from  the  date  of  the  decree.  This 
would  afford  ample  time  for  advertising  the 
property,  and  for  procuring  bidders  at  such 
sale.  We  do  not  think  the  court  erred  in  en- 
tering the  decree  and  ordering  the  sale  to 
proceed. 

We  do  not  see  wherein  the  modification  al- 
lowing the  purchaser  to  pay  all  cash  on  the 
approval  of  sale  or  to  defer  such  payments, 
at  his  option,  can  work  harm  to  any  one, 
and  we  find  no  error  in  the  ruling  of  the 
trial  court  in  this  regard. 

Appellants  have,  as  plaintiffs  In  error,  sued 
out  a  writ  of  error  for  the  purpose  of  bring- 
ing to  this  court  for  review  the  decree  en- 
tered In  the  circuit  court  on  April  15,  1902, 
and  that  case  has  been  consolidated  with  the 
case  at  bar  on  the  hearing. 

It  is  alleged  that  the  decree  of  April  15, 
1902,  is  erroneous  in  prescribing  the  order  of 
payment  in  making  distribution;  that  the 
provision  that  the  parties  should  bear  any 
loss  pro  rata,  and  the  order  allowing  appellees 
to  become  purchasers  at  the  sale,  are  also 
erroneous.  A  comparison  of  the  decree  of 
April  15,  1902,  with  that  of  July  6,  1900, 
shows  that  they  are  in  all  essential  par- 
ticulars identical  except  as  to  the  provision 
concerning  the  payment  of  Interest  on  the 
$30,000,  which  was  modified  In  accordance 
with  the  mandate  of  this  court  In  prescrib- 
ing the  manner  of  distribution,  the  decree 
follows  the  views  expressed  In  I u graham  v. 
Mariner,  supra,  using  the  language  of  this 
court  in  substance.  The  expressions  "first," 
"second,"  "third,"  and  "fourth"  at  the  be- 
ginning of  the  distributive  clauses  In  the 
decree  are  mere  enumerations  of  payments  to 
be  made,  and  are  not  intended  to  give  priority 
to  any  claim.  The  decree  contemplates  that 
all  the  items  enumerated  shall  be  paid  In 
full  if  the  proceeds  of  the  sale  shall  afford 
sufficient  funds,  otherwise  the  losses  shall  be 
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borne  pro  rata.  The  court  committed  no  er- 
ror In  this  particular. 

The  contention  that  Ingraham's  executors 
should  not  be  allowed  to  become  purchasers  at 
this  sale  is  not  well  taken.  The  parties  are 
placed  upon  an  equality  In  this  regard  by 
the  decree;  both  or  either  being  allowed  to 
become  purchasers  if  they  overbid  other  buy- 
ers. The  decree  of  July  6, 1900,  contained  the 
same  provision,  and  the  question  is  res  Ju- 
dicata and  Is  not  open  for  review  In  this 
court 

The  decree  of  April  15, 1902,  made  pursuant 
to  the  mandate  of  this  court,  and  the  decree 
of  March  22,  1905,  ordering  the  master  to 
proceed  with  the  sale  of  the  land  in  ques- 
tion, are  affirmed. 

Decrees  affirmed 


(230  111.  118) 

SHEDD  et  al.  v.  SEEFELD  et  al. 

(Snpreme  Court  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec  4,  1907.) 

1.  Receivers— Liabilities  —  Determination 
—Unliquidated  Claims— Equity  Jurisdic- 
tion. 

Where  interveners  contracted  with  a  re- 
ceiver of  warehouse  property  for  the  storage  of 
their  apples,  and  thereafter  appeared  in  the 
equity  suit,  where  the  receivership  proceedings 
were  pending  and  submitted  their  claim  for  un- 
liquidated damages  caused  by  the  receiver's  fail- 
ure to  properly  care  for  the  apples  as  he  had 
agreed  to  do,  the  court  had  jurisdiction  to  deter- 
mine the  claim  and  provide  for  the  payment 
thereof  out  of  the  property  in  the  hands  of  the 
receiver. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  42,  Receivers,  8  288.] 

2.  Jury  —  Trial  by  Jury  —  Right— Equity 
Cases. 

The  right  of  trial  by  jury,  considered  as  an 
absolute  right,  does  not  extend  to  equity  cases. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  31,  Jury,  §§  35-65.] 

3.  Appeal— Admission  of  Evidence— Equity 
Cases— Prejudice. 

Any  error,  in  the  admission  or  exclusion  of 
evidence  in  an  equity  case,  is  immaterial  if 
there  is  competent  evidence  in  the  record  suffi- 
cient to  sustain  the  decree,  and  the  evidence 
which  ought  to  have  been  considered  would  not, 
if  considered,  have  changed  the  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4033.] 

4.  Same— Findings  or  Trial  Court. 

While  the  findings  of  the  trial  court  ap- 
proved by  the  Appellate  Court  are  not  conclu- 
sive on  the  Supreme  Court  in  a  chancery  pro- 
ceeding, they  will  not  be  reversed  unless  they 
are  clearly  against  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  3970-3978.] 

Appeal  from  Appellate  Court  First  Dis- 
trict on  Writ  of  Error  to  Circuit  Court  Cook 
county;  Thomas  G.  Windes,  Judge. 

Bill  by  John  Druecker  against  E.  A.  Shedd 
and  another  to  have  a  deed  declared  a  mort- 
gage, consolidated  with  a  creditor's  bill  by 
F.  A.  Smith  and  others,  creditors  of  Druec- 
ker for  the  same  purpose.  After  the  appoint- 
ment of  a  receiver,  Joachim  Seefeld  and  an- 
other applied  to  intervene  for  the  purpose 


of  establishing  a  claim  against  the  receiver. 
From  a  decree  in  favor  of  interveners  (126 
111.  App.  375),  Shedd  and  others  appeal.  Af- 
firmed. 

On  May  22,  1899,  and  prior  thereto,  John 
Druecker  was  conducting  a  warehouse  busi- 
ness on  certain  premises  situated  in  the  city 
of  Chicago.  On  the  above  date  he  executed 
a  conveyance  In  fee  of  said  premises  to  E.  A. 
Shedd,  of  Chicago,  and  Benjamin  F.  Harris, 
Jr.,  of  Champaign,  III.,  for  an  expressed  con- 
sideration of  $70,000.  Afterwards  John  Dru- 
ecker filed  his  bill  In  chancery  to  have  said 
deed  declared  a  mortgage,  and  oh  May  23, 
1901,  F.  A.  Smith  and  others,  creditors  of 
Druecker,  filed  a  bill  for  the  same  purpose: 
theirs  being  in  the  nature  of  a  creditors'  bllL 
The  two  cases  were  afterwards  consolidated. 
The  property  has  been  described  in  these  pro- 
ceedings and  in  said  deed  as  w barfing  lots 
3  and  4  In  block  J,  opposite  lots  4  and  5  in 
block  8,  In  the  original  towu  of  Chicago,  al- 
so 40  feet  south  of  and  adjoining  said  lot  4 
In  block  J.  On  June  U,  1901,  E.  J.  Piggott 
was  appointed  receiver  for  said  property 
known  as  the  "Druecker  Warehouse."  On 
November  21.  1902,  Ffggott  resigned  and 
Rawson  Waller  was  appointed  receiver  in 
his  stead.  Waller  conducted  said  warehouse 
business  until  March  21,  1903,  when,  pursu- 
ant to  decree  and  order  of  court  the  said 
property  was  turned  over  to  Shedd  and  Har- 
ris. The  order  of  the  court  entered  March  21. 
1903,  provided  as  follows:  "It  Is  further  or- 
dered that  the  receiver  file  his  account  with- 
in 30  days,  and  shall  on  March  23,  1903,  turn 
over  the  possession  of  said  premises,  and  the 
business  thereon,  to  said  Shedd  and  Harris 
on  reasonable  request  the  same  to  be  sub- 
ject to  the  receiver's  certificate  and  all  In- 
debtedness, liquidated  and  unliquidated.  In- 
curred by  him  or  them,  and  said  property 
shall  be  held  by  said  E.  A.  Shedd  and  B.  P. 
Harris,  Jr.,  subject  to  all  existing  liens 
against  said  receiver  and  exrecelver  and 
subject  to  claims  and  Hens  to  be  hereafter 
adjudicated,  which  shall  be  paid  by  said 
Shedd  and  Harris  when  and  as  established 
by  this  court,  and  said  receiver  shall  make 
full  report  to  the  court  and  the  court  re- 
serves all  matters  relating  to  the  receivership 
and  administration  thereof  for  further  con- 
sideration and  disposition."  On  March  21. 
1903,  Joachim  Seefeld  and  Charles  F.  Seefeld. 
appellees  herein,  by  leave  of  the  court,  filed 
an  intervening  petition  in  said  cause,  nam- 
ing E.  J.  Piggott,  receiver,  Rawson  Waller, 
receiver,  E.  A.  Shedd  (one  of  the  appellants 
herein),  and  B.  F.  Harris,  Jr..  as  defendants. 
On  December  29,  1903,  Albert  M.  John- 
son (the  other  appellant  herein)  filed  his  pe- 
tition in  said  cause,  alleging  that  he  had 
succeeded  to  all  the  rights  and  Interest  of 
said  B,  F.  Harris,  Jr.,  in  the  property  in 
question  by  virtue  of  a  certain  quitclaim 
deed  to  the  same  from  said  Harris  and  wife, 
and  prayed  for  leave  to  Intervene  in  this  suit 
and  to  answer  the  petition  of  J.  Seefeld  and 
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C.  P.  Seefeld,  lnstanter.  The  intervening  pe- 
tition of  the  Seefelds  alleged  that  on  Sep- 
tember  20,  1902,  they  entered  into  a  contract 
with  E.  J.  Piggott  receiver,  to  store  4,000 
barrels  of  apples  In  cold  storage,  at  a  speci- 
fied rate;  that  pursuant  to  such  contract  they 
shipped  21  car  loads  or  3,693  barrels,  of  ap- 
ples to  said  receiver  for  storage;  that  said 
receiver  received  notice  of  the  arrival  of 
each  of  said  cars  In  Chicago;  that  it  then 
became  the  duty  of  the  receiver  to  place  said 
apples  In  cold  storage  within  24  hours  of  re- 
ceipt of  such  notice;  that  it  was  also  his 
duty  to  keep  said  apples  at  a  temperature  of 
30  to  33  degrees  (Fahrenheit)  above  zero; 
that  said  receiver  disregarded  bis  duty  In 
these  matters;  that  he  allowed  said  apples 
to  remain  in  the  railroad  yards  more  than  24 
hours  before  placing  them  in  cold  storage, 
thereby  allowing  said  apples  to  go  Into  what 
Is  called  a  second  sweat,  which  blisters  them, 
so  that  their  market  value  is  reduced,  and 
they  become  what  is  known  as  "second-grade 
peddler's  stock";  that  the  receiver  failed  to 
keep  the  temperature  between  30  and  83  de- 
grees, Fahrenheit;  that  the  said  receiver 
carelessly  and  negligently  conducted  said 
warehouse  by  allowing  water  to  accumulate 
and  stand  on  the  floors  and  by  allowing  the 
building  to  become  damp  and  foul,  so  that 
the  barrels  of  apples  were  covered  with 
mud  and  dirt;  that  by  reason  of  being  al- 
lowed to  stand  on  the  railroad  tracks  until 
they  were  blistered  and  burned  by  going  into 
■aid  second  sweat  before  being  placed  In 
cold  storage,  and  by  reason  of  the  tempera- 
ture not  being  kept  between  30  and  33  de- 
grees, said  apples  became  badly  rotted,  and 
It  was  necessary  to  resort  and  repack  each  of 
■aid  barrels  before  they  could  be  sold;  that 
the  apples  were  from  the  best  orchards,  care- 
fully selected  and  packed;  that  the  natural 
shrinkage  in  apples  is  10  per  cent,  but  the 
shrinkage  in  these  apples  was  26  per  cent 
An  accounting  and  general  relief  are  prayed 
for  In  the  petition.  Answers  and  replications 
were  filed,  and  the  issues  were  tried  upon  the 
oral  testimony  of  witnesses  heard  In  open 
court,  together  with  documentary  evidence 
submitted,  and  the  deposition  of  one  witness 
who  was  too  sick  to  appear  in  open  court 
On  February  18,  1906,  the  court  rendered  a 
decree  In  favor  of  the  appellees  for  the  sum 
of  $3,888.34,  and  made  the  same  a  Hen  upon 
the  warehouse  property  described  In  the 
pleadings.  The  case  was  taken  to  the  Ap- 
pellate Court  for  the  First  District  under  a 
writ  of  error,  and  that  court  affirmed  the  de- 
cree of  the  court  below.  The  case  now 
comes  here  on  appeal  from  the  Appellate 
Court 

Oliver  *  McCartney,  for  appellants.  At- 
wood,  Pease  *  Loucks,  for  appellees. 

VIOKEHR.  J.  (after  stating  the  facts  as 
above).  Appellants'  first  and  most  serious 
contention  Is  that  the  circuit  court  of  Cook 


county  sitting  In  chancery  had  no  Jurisdic- 
tion to  try  this  cause,  for  the  reason  that  ap- 
pellees' claim  is  for  alleged  damages  grow- 
ing out  of  a  tort  nnd  Is  cognizable  only  In  a 
court  of  law.  The  precise  question  present- 
ed by  this  assignment  of  error  has  not  been 
decided  by  this  court  so  far  as  we  have  been 
able  to  find,  and  no  case  is  cited  by  either 
side  which  we  regard  as  an  authoritative  de- 
cision of  the  question.  Appellants  insist  that 
the  case  of  Brown  v.  Wabash  Railroad  Co., 
96  111.  297,  Is  ah  authority  supporting  their 
contention.  We  do  not  so  regard  It  The  To- 
ledo, Wabash  A  Western  Railway  Company 
was  being  operated  by  Jacob  D.  Cox  as  re- 
ceiver, appointed  by  the  concurrent  orders 
of  the  court  of  common  pleas  of  Lucas  coun- 
ty, Ohio,  the  circuit  court  of  Cass  county, 
Ind.,  and  the  circuit  court  of  Vermilion 
county,  111.,  and,  while  so  operating,  Rob- 
erts, a  fireman,  was  killed  through  the  alleg- 
ed negligence  of  the  receiver.  Under  an  or- 
der of  the  court  the  railroad  and  all  of  its 
property  and  equipment  had  been  sold  and 
passed  into  the  ownership  of  the  Wabash 
Railway  Company.  A  provision  in  the  decree 
under  which  the  property  was  sold  required 
the  purchaser  to  assume  and  pay  all  liabili- 
ties Incurred  In  respect  to  said  railroad  or  its 
business  by  the  receiver  during  the  pendency 
of  the  legal  proceedings  relating  to  the  receiv- 
ership and  the  subsequent  sale.  Assuming 
that  this  provision  In  the  decree  created  a 
Hen  upon  the  property  in  the  bands  of  the 
Wabash  Railway  Company,  the  administrator 
of  Roberts  filed  an  original  bill  In  equity 
against  the  Wabash  Railway  Company  in  the 
Sangamon  county  circuit  court  to  ascertain 
and  establish  his  damages  resulting  from  the 
death  of  Roberts  and  for  an  order  requiring 
the  Wabash  Railway  Company  to  pay  it 
This  court  while  conceding  the  existence  of 
the  lien,  held  that  a  court  of  equity  would 
not  by  an  original  action  take  jurisdiction  of 
a  case  involving  a  question  of  unliquidated 
damages  arising  from  a  tort  That  case  de- 
cides the  familiar  doctrine  that  a  court  of 
chancery  is  not  the  forum  In  which  to  settle 
purely  legal  questions.  No  question  was 
there  presented  or  decided  as  to  the  jurisdic- 
tion of  a  court  of  chancery,  under  whose  di- 
rection a  trust  fund  is  being  administered 
by  its  receiver,  to  determine  any  legal  matter 
that  may  arise  ancillary  to  the  due  adminis- 
tration of  the  trust  property.  A  careful  ex- 
amination of  that  case  shows  that  It  has  no 
application  to  the  question  involved  In  the 
case  at  bar. 

Knickerbocker  v.  Benes,  196  111.  434,  63  N. 
E.  174,  relied  on  by  appellees,  Is  a  case  sub- 
stantially like  the  case  at  bar  In  its  facts, 
and  this  court  upheld  a  judgment  growing 
out  of  a  tort  against  a  receiver  where  the 
damages  bad  been  ascertained  and  assessed 
by  the  chancellor,  but  no  question  was  there 
raised  or  decided  in  respect  to  the  procedure. 
It  appears  to  have  been  conceded  by  the  par- 
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ties  that  the  circuit  court  wherein  the  re- 
ceivership was  being  administered  properly 
took  Jurisdiction  to  determine  the  claim  for 
damages.  While  this  case  is  not  a  direct  au- 
thority on  the  question  here  involved,  it  at 
leapt  shows  that  a  court  of  chancery  did  in 
that  case  take  jurisdiction  to  hear  and  de- 
termine a  matter  sounding  In  damages  grow- 
ing out  of  a  tort,  and  that  its  Judgment  has 
been  affirmed  by  this  court. 

Appellants  rely  with  great  confidence  on 
Palys  v.  Jewett,  32  N.  J.  Eq.  302,  as  support- 
ing their  position.  That  case  was  a  suit 
against  the  receiver  of  a  railway  company 
for  damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  negligence  of 
the  employes  of  the  receiver  In  the  manage- 
ment of  a  train  of  cars.  The  case  was  beard 
before  the  vice  chancellor,  who  found  for  the 
receiver.  The  report  of  the  case  which  we 
have  seen  does  not  show  how  the  case  was 
brought  into  court.  The  decision  of  the  vice 
chancellor  Is  reversed  on  the  merits,  and  the 
cause  is  remanded,  with  directions  to  enter  a 
judgment  in  favor  of  the  plaintiff  for  $3,000. 
From  the  report  of  the  case  It  appears  that 
the  plaintiff,  and  not  the  receiver,  was  pro- 
testing against  the  trial  of  the  case  without 
a  jury.  In  the  course  of  the  opinion,  on  page 
317,  It  Is  said:  "These  observations  consti- 
tute a  pointed  reaffirmation  of  the  proper 
rule  of  practice  as  promulgated  by  Lord  El- 
don,  establishing  plainly,  as  they  do,  that  in 
this  class  of  cases  the  chancellor  will  not  un- 
dertake to  decide  a  purely  legal  question 
against  the  person  who  demands  from  him  a 
trial  at  law."  From  this  quotation  we  Infer, 
though  the  report  does  not  so  show,  that  the 
petitioner  or  plaintiff  In  that  case  had  ap- 
plied to  the  chancellor  for  leave  to  bring  his 
action  at  law,  which  being  denied,  he  was 
compelled  to  submit  his  case  to  the  vice-chan- 
cellor. We  reach  this  conclusion  more  readi- 
ly from  the  fact  that  In  Potter  v.  Spa  Spring 
Brick  Co.,  47  N.  J.  Eq.  442,  20  Atl.  852,  that 
court,  In  commenting  on  Its  earlier  decision 
of  Palys  v.  Jewett,  said:  "Palys  v.  Jewett 
was  a  proceeding  by  a  person  who  had  been 
injured  by  a  railway  train  run  by  a  receiver 
of  the  court,  for  redress  in  damages  for  such 
injury,  and  the  opinion  of  the  learned  Chief 
Justice  in  the  Court  of  Errors  and  Appeals 
was  based  on  the  supposed  fact  (32  N.  J.  Eq. 
at  pages  318,  319)  that  the  petitioner  had  ask- 
ed this  court  for  leave  to  proceed  at  law,  or 
at  least  for  a  trial  by  Jury,  and  had  been  re- 
fused, and  so  was  forced,  against  his  will,  to 
submit  his  case,  in  all  its  parts,  to  the  de- 
termination of  this  court"  There  are  other 
expressions  in  the  Palys  Case  from  which  it 
is  clear  that  the  learned  Chief  Justice  had  in 
mind  cases  where  the  party  was  drawn,' 
against  his  will,  to  litigate  legal  questions  in 
a  court  of  chancery.  It  is  stated  in  that  case, 
as  a  reason  why  the  court  would  consider  the 
case  on  its  merits,  that  no  appeal  had  been 
taken  from  the  order  refusing  a  trial  by  jury. 


Further  commenting  on  the  Palys  Case,  the 
court  wherein  It  was  decided,  10  years  later. 
In  Potter  v.  Spa  Spring  Brick  Co.,  supra,  said : 
"These  cases  (Palys  and  others)  do  not  apply 
to  a  case  where  a  party  who  has  a  cause  of 
action  against  a  receiver  of  this  court  comes 
voluntarily  into  the  court  and  by  his  petition 
asks  the  court  not  to  permit  him  to  sue  at 
law  but  to  do  him  justice  according  to  his  own 
notion  of  what  Is  Just,  submitting  himself  to 
the  jurisdiction  of  the  court  and  offering  to 
do  what  the  court  deems  equitable.  And  I 
am  of  opinion  that  in  such  a  case  It  Is  compe- 
tent for  this  court  to  hear  and  deal  with  his 
complaint,  and  that  It  does  not  lie  in  the 
mouth  of  Its  receiver  to  object  to  such  as- 
sumption of  Jurisdiction." 

It  thus  appears  that  Palys  v.  Jewett,  supra, 
when  carefully  examined  In  the  light  of  the 
subsequent  case  by  the  same  court,  can- 
not be  regarded  as  an  authority  supporting 
appellants  in  the  case  at  bar.  Here,  appel- 
lees voluntarily  came  into  the  court  of 
chancery,  not  demanding  a  jury,  but  offering 
to  submit  their  cause  to  the  court  for  deci- 
sion. No  question  as  to  the  jurisdiction  of 
the  court  to  hear  the  case  was  made  by 
either  party  In  the  court  below,  and  no  re- 
quest was  made  for  a  Jury.  Under  such  cir- 
cumstances, the  practice  has  been,  so  far  as 
we  are  able  to  ascertain  from  the  adjudicated 
cases,  for  the  court  wherein  the  receiver  was 
appointed  to  take  Jurisdiction  and  deter- 
mine all  matters  ancillary  to  the  proceeding, 
regardless  of  the  character,  Importance,  or 
complexity  of  the  questions  Involved.  When 
a  court  of  chancery  appoints  a  receiver  to 
take  charge  of  the  property  and  affairs  of  a 
corporation  or  other  person,  the  receiver  be- 
comes, in  a  sense,  the  mere  ministerial  agent 
of  the  court.  His  possession  of  the  property 
is  the  court's  possession,  and  it  has  often 
been  adjudicated  a  contempt  of  court  to  bring 
a  suit,  or  otherwise  interfere  or  Intermeddle 
with  the  receivership  affairs,  unless  leave  is 
obtained  for  that  purpose  from  the  court 
wherein  the  receivership  Is  being  administer- 
ed. So  complete  and  exclusive  Is  the  juris- 
diction of  the  court  appointing  the  receiver 
that  It  Is  held  by  many  high  authorities, 
among  them  the  United  States  Supreme  Court 
(Barton  v.  Barbour,  104  U.  S.  126.  26  L.  Ed. 
672),  that  a  judgment  rendered  against  a  re- 
ceiver by  another  court  without  leave  to  bring 
the  suit  Is  void  for  the  want  of  jurisdiction. 
This  court  has  not  gone  to  that  extent.  The 
rule  established  by  this  court  in  Mulcahey 
v.  Strauss,  151  111.  70,  37  N.  E.  702,  is,  that 
while  it  is  a  contempt  of  court  to  bring  suit 
against  a  receiver  without  leave,  and  the 
court  appointing  the  receiver  may  attach  for 
contempt  or  enjoin  the  proceeding,  the  fail- 
ure to  obtain  leave  does  not  oust  the  other 
courts  of  the  state  of  jurisdiction.  This  rule 
Is,  however,  subject  to  an  exception  in  cases 
where  the  purpose  of  the  suit  is  to  deprive 
the  receiver  of  his  possession  of  the  property 
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of  the  receivership.  In  such  cases  the  judg- 
ment Is  void  unless  leave  is  obtained  to  prose- 
cute such  suit  St.  Louis,  Alton  &  Spring- 
field Railroad  Co.  v.  Hamilton,  158  111.  366, 
41  N.  E.  777.  When,  In  furtherance  of 
Justice,  It  becomes  necessary  for  a  court  of 
equity  to  lay  hold  of  the  affairs  of  an  in- 
solvent or  falling  debtor  and  appoint  a  re- 
ceiver to  manage,  operate,  or  wind  up  his 
affairs,  It  would  be  a  strange  restriction  up- 
on the  powers  of  such  court  if  it  could  ad- 
Just  only  such  questions  arising  In  the  course 
of  the  administration  as  are  ordinarily  cogniz- 
able In  a  court  of  equity.  Tbe  Jurisdiction 
of  the  court  of  equity  having  attached  In  the 
first  instance  to  protect  the  equitable  rights 
of  creditors,  It  will  be  retained  to  do  com- 
plete justice  and  fully  administer  upon  tbe 
property,  and  In  so  doing  a  court  of  chancery 
may,  If  it  sees  proper  to  do  so,  adjust  claims 
against  the  property  arising  either  out  of  tort 
or  contract  and  determine  the  amount  there- 
of, and  make  all  proper  orders  in  respect  to 
the  time  and  manner  of  their  payment. 

We  perceive  no  reason  why  the  practice  In 
this  state  should  not  conform  to  and  be 
governed  by  tbe  same  principles  that  are  ap- 
plied in  tbe  federal  courts,  and  especially  as 
the  practice  existed  in  those  courts  prior  to 
the  passage  of  tbe  act  of  Congress  approved 
March  3,  1887  (chapter  373,  8  3,  24  Stat. 
554  [U.  S.  Comp.  St.  1901,  p.  582]),  which 
act  permits  suits  at  law  to  be  brought  against 
a  receiver  appointed  by  a  federal  court  with- 
out obtaining  leave  from  the  court  making 
the  appointment  The  rule  adhered  to  by  the 
Supreme  Court  of  tbe  United  States  Is  thus 
stated  by  Mr.  Justice  Woods  In  Barton  v. 
Barbour,  supra:  "Such  is  not  the  course  and 
practice  of  courts  of  equity  In  administering 
a  trust  estate.  Tbe  costs  and  expenses  of 
the  trust  are  allowed  by  the  court  upon  a  ref- 
erence to  Its  own  master.  If  the  adjustment 
of  the  claim  involves  any  dispute  in  regard 
to  the  alleged  negligence  of  the  receiver  or 
any  other  fact  upon  which  bis  liability  de- 
pends, or  in  regard  to  the  amount  of  dam- 
ages sustained  by  a  party,  the  court,  In  a 
proper  case,  In  the  exercise  of  its  legal  dis- 
cretion, either  of  Its  own  motion  or  on  the 
demand  of  the  party  injured,  may  allow  him 
to  sue  the  receiver  in  a  court  of  law  or 
direct  the  trial  of  a  feigned  issue  to  settle 
the  contested  facts.  The  claim  of  the  plain- 
tiff, which  is  against  the  receiver  for  a  per- 
sonal Injury  sustained  by  her  while  travel- 
ing on  the  railroad  managed  by  him,  stands 
on  precisely  the  same  footing  as  any  of  the 
expenses  Incurred  in  the  execution  of  the 
trust,  and  must  be  adjusted  and  satisfied  In 
the  same  way."  We  find  nothing  in  the  ad- 
judicated cases  in  this  state  opposed  to  the 
doctrine  of  Barton  v.  Barbour,  and  It  Is  sup- 
ported by  the  weight  of  authority  outside  this 
state  and  seems  to  be  well  grounded  In  sound 
reason. 

Appellants  Insist  that  the  effect  of  sustain- 


ing the  jurisdiction  of  chancery  In  cases  of 
this  character  is  to  deprive  the  party  pf  the 
constitutional  right  to  a  trial  by  a  jury.  The 
answer  to  this  contention  is  that  the  right 
of  trial  by  jury,  considered  as  an  absolute 
right,  does  not  extend  to  cases  of  equitable" 
jurisdiction.  5  Pomeroy's  Eq.  Jur.  §  171,  and 
cases  there  cited.  If  appellants'  argument 
is  sound  on  this  point,  there  would  be 
many  cases  of  equitable  jurisdiction  that 
courts  of  equity  could  not  settle,  because,  as 
an  Incident  to  the  main  controversy,  some 
matter  would  arise  in  which  the  parties 
would  be  entitled  to  a  jury  If  the  same 
matter  should  arise  as  a  distinct  transaction 
In  a  court  of  law.  In  bills  to  foreclose  mort- 
gages, for  an  accounting,  and  relating  to 
partnership  affairs,  and  in  many  others,  mat- 
ters frequently  arise  for  determination 
which,  if  they  stood  alone  and  disconnected 
with  other  circumstances  which  give  a  court 
of  equity  jurisdiction,  would  be  properly 
cognizable  In  a  court  of  law  and  triable  by  a 
jury.  But  It  Is  the  constant  practice  of 
courts  of  chancery  to  adjust  all  questions 
arising  between  the  parties  relating  to  the 
subject-matter  of  the  litigation  which  are 
brought  into  Issue  by  the  pleadings,  re- 
gardless of  whether  such  matter  is  legal  or 
equitable  in  its  character.  We  have  no  doubt 
of  the  jurisdiction  of  the  circuit  court  of 
Cook  county,  sitting  as  a  court  in  chancery, 
to  hear  the  evidence  and  adjudicate  upon 
appellees'  claim  and  to  make  a  final  order 
for  its  payment 

The  other  assignments  of  error  do  not  re- 
quire elaborate  discussion.  It  is  urged  that 
the  court  erred  in  the  exclusion  and  admis- 
sion of  testimony.  This  being  a  chancery 
proceeding,  any  error  in  this  regard  is  un- 
important if  there  is  competent  evidence  in 
the  record  suflicient  to  support  the  decree, 
and  the  evidence  which  ought  to  have  been 
considered  would  not,  if  considered,  change 
tbe  result.  Treleaven  v.  Dixon,  119  111.  548, 
9  N.  E.  189,  and  cases  there  cited.  Without 
Intimating  any  dissatisfaction  with  the  rul- 
ings of  the  trial  court  In  this  regard,  we  are 
content  to  rest  our  conclusion  on  the  ground 
that  the  competent  evidence  in  the  record  Is 
quite  sufficient  to  support  the  decree,  and 
that  no  evidence  excluded  could  have  led  to 
any  different  result. 

Other  assignments  of  error  relate  to  ques- 
tions of  fact  such  as  that  the  decree  Is  ex- 
cessive, and  that  there  is  a  failure  of  the 
evidence  to  support  the  findings.  While  the 
finding  of  the  court  below,  and  its  approval 
by  the  Appellate  Court,  are  not  in  a  chancery 
proceeding,  binding  on  this  court,  still  we 
will  not  reverse  a  decree  unless  It  Is  clearly 
against  the  evidence.  After  a  careful  ex- 
amination of  the  evidence,  aided  by  the  ex- 
haustive briefs  and  the  oral  arguments  of 
counsel,  we  are  unable  to  find  any  reason 
for  disagreeing  with  the  trial  and  Appellate 
Courts  on  the  questions  of  fact  involved. 
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Finding  no  error  In  this  record,  the  Judg- 
ment .of  the  Appellate  Court  for  the  First 
District  is  affirmed. 

Judgment  affirmed. 


»  — i 


(230  111.  93) 

WILCOXON  v.  WILCOXON  et  al. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907. 
Rehearing  Denied  Dec.  4,  1907.) 

L  Equity — Laches. 

August  19,  1879,  decedent  leased  property 
to  his  children,  complainants  and  defendant,  and 
they  formed  a  partnership  to  manage  the  prop- 
erty, making  defendant  trustee.  June  20,  1881, 
decedent  deeded  the  property  to  complainants, 
defendant  not  knowing  thereof  until  December 
27,  1887.  March  1,  1888,  defendant  refused  to 
act  further  as  trustee.  February  27,  1890,  com- 
plainants brought  this  suit  to  dissolve  the  part- 
nership and  for  an  accounting,  and  the  cause 
was  continued  from  time  to  time  pending  defend- 
ant's suit  to  cancel  the  deed  and  decedent's  codi- 
cil, which  was  decided  against  defendant  No- 
vember 9,  1896.  February  17,  1897,  he  answer- 
ed denying  complainant's  right  to  relief.  March 
6,  1899,  complainants  dismissed  the  bill.  Janu- 
ary 29,  1900,  defendant  sued  for  equitable  re- 
lief on  the  theory  the  deed  was  in  fraud  of  his 
rights,  and  October  26,  1902,  it  was  finally  ad- 
judged that  defendant,  complainant  in  that  suit, 
was  barred  by  laches.  December  7, 1903,  through 
his  efforts,  this  suit  was  redocketed,  and  April 
80,  1904,  he  filed  a  cross-bill  asking  substantial- 
ly the  same  relief  as  in  his  suit  of  January  29, 
1900.  Held,  that  defendant's  delay  in  bringing 
to  the  court's  attention  the  grounds  relied  on 
for  equitable  relief  in  his  cross-bill  bars  his 
right  to  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Equity,  §§  204-209.] 

2.  Judgment— Conclusiveness. 

Whether  the  decree  in  defendant's  second 
suit  bars  the  same  claim  for  cause  of  action  on 
this  suit,  or  not,  it  is  an  estoppel  as  to  those 
matters  in  issue  upon  the  determination  of  which 
the  decree  was  rendered. 

-  [Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  §  1251.] 

8.  Courts— Appellate  Jubisdiction. 

Where,  after  the  reversal  of  a  decree  In  the 
Appellate  Court,  defendant  presented  issues  in- 
volving a  freehold,  a  subsequent  appeal  was 
properly  taken  to  the  Supreme  Court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Courts,  8  557.] 

4.  Equity  —  Laches  —  Application  of  Doc- 
trine—Pleading. 

The  equitable  doctrine  against  the  enforce- 
ment of  stale  demands  is  not  a  rule  of  plead- 
ing, and  the  absence  of  diligence  is  equally  fatal 
to  recovery  whether  it  appears  in  a  cross-bill 
or  an  original  bill. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  19,  Equity,  $8  191-196.] 

Hand,  C.  J.,  and  Cartwright  and  Scott,  JJ., 
dissenting. 

Appeal  from  Circuit  Court  Stephenson 
County ;  O.  E.  Heard,  Judge. 

Bill  by  Mitchell  H.  Wilcozon  and  others 
against  Thomas  D.  Wllcoxon.  From  a  de- 
cree sustaining  a  supplemental  bill  and  dis- 
missing the  original  bill  and  defendant's 
amended  cross-bill,  he  appeals.  Affirmed. 

In  1879  Thompson  Wllcoxon  was  the  own- 
er of  the  Wllcoxon  Opera  House  block  and 
the  Post  Office  block,  in  the  city  of  Freeport 


These  properties  were  of  the  approximate  val- 
ue of  $50,000  and  were  Incumbered  for  $25,- 
000.  On  the  19th  of  August  1879,  he,  with 
his  wife,  Cyinde  Wllcoxon,  entered  into  arti- 
cles of  agreement  with  their  children,  Thomas 
Wllcoxon,  Mitchell  H.  Wllcoxon,  Mary  D. 
Proctor,  and  Martha  E.  Lemon.  The  agree- 
ment was  in  the  nature  of  a  lease,  by  which 
Thompson  Wllcoxon  and  his  wife  leased  the 
said  real  estate  to  their  children  from  that 
date  until  June  1,  1884,  a  period  of  about  five 
years.  There  was  a  covenant  In  the  lease  on 
the  part  of  the  lessees  by  which  they  agreed 
"to  assume  all  of  the  Indebtedness  now  exist- 
ing against  the  estate  of  said  parties  of  the 
first  part,  together  with  such  additional  In- 
debtedness as  shall  be  Incurred  In  the  erec- 
tion and  completion  of  said  Post  Office  block, 
to  the  extent  of  all  the  revenues  arising  from 
the  rental  of  said  buildings  (except  as  herein 
provided)  during  the  term  of  said  lease." 
And  it  was  provided  in  the  lease  that  after 
retaining  out  of  the  Income  of  said  properties 
a  sum  not  exceeding  $300  for  each  of  the 
lessees  per  year,  the  lessees  would  apply  the 
remainder  of  said  income  on  payment  of  the 
principal  sum  of  the  indebtedness  against  the 
property,  less  taxes,  interest,  Insurance,  and 
expenses.  There  were  other  covenants  and 
agreements  in  the  lease  which  it  is  not  neces- 
sary to  notice  here.  On  the  same  date  appel- 
lant and  appellees  entered  Into  an  agreement 
by  which  they  formed  a  partnership  for  the 
purpose  of  managing  the  property  leased 
from  their  father.  By  the  terms  of  this 
agreement  appellant  was  constituted  trustee 
and  agent  for  the  partnership,  and  was  au- 
thorized to  lease  the  premises,  pay  all  the 
expenses  mentioned  In  the  lease,  together 
with  the  sum  of  $300  each  to  the  partners, 
and  to  pay  out  the  funds  remaining  In  his 
hands  upon  the  principal  of  the  indebtedness 
on  said  property.  He  was  also  required  to 
keep  accurate  accounts  of  bis  acts  and  doings 
and  to  make  reports  of  the  same  to  the  other 
parties  to  the  lease.  For  bis  services  as  such 
manager  he  was  to  receive  the  sum  of  $200 
per  year  in  excess  of  the  $300  above  men- 
tioned. The  partnership  agreement  provided 
that  it  should  remain  in  full  force  for  the 
period  of  five  years  from  its  date,  unless  oth- 
erwise ordered  by  the  parties.  Afterwards, 
on  the  26th  day  of  August,  1880,  a  supple- 
mental agreement  was  entered  into  between 
the  parties  to  the  partnership  agreement 
which  provided  that  In  view  of  the  fact  that 
their  father,  Thompson  Wllcoxon,  had  ceased 
to  receive  certain  income  which  he  enjoyed  at 
the  time  the  lease  was  made,  he  should  be 
paid  $100  per  month  out  of  the  general  fund 
arising  from  the  rental  of  the  properties  held 
by  said  parties  under  the  lease  above  men- 
tioned, and  in  case  of  the  death  of  Thompson 
Wllcoxon  the  said  sum  was  to  be  paid  month- 
ly to  his  widow.  The  expressed  purpose  of 
the  lease  and  the  partnership  agreement  was 
to  reduce  and  pay  off  the  indebtedness  of 
Thompson  Wllcoxon  as  rapidly  as  possible, 
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and  not  to  secure  to  the  lessees  an  income  for 
their  immediate  use  except  $300  per  year  to 
each  of  them,  since  they  were  equally  inter- 
ested, as  prospective  heirs,  in  relieving  their 
father's  estate  of  Its  burden  of  indebtedness. 
Appellant  Immediately  entered  upon  the  dis- 
charge of  his  duties  as  trustee  under  the 
partnership  agreement. 

In  the  year  1852  Thompson  Wllcoxon  made 
his  will  and  devised  all  his  property,  without 
qualification,  to  his  wife.  In  the  same  year 
Abigail  M.  Wllcoxon,  aunt  of  appellant  and 
appellees,  who  was  the  owner  of  480  acres  of 
land  in  Stephenson  county,  with  other  prop- 
erty, made  her  will  devising  her  estate  to 
Thompson  Wllcoxon.  On  June  19,  1880,  Abi- 
gail Wllcoxon  added  a  codicil  to  her  will,  de- 
vising to  Thomas  Wllcoxon  a  life  estate  in 
her  estate  with  remainder  in  fee  to  his  sons. 
On  January  8, 1881,  Thompson  Wllcoxon  add- 
ed a  codicil  to  his  will,  to  the  effect  that  In 
case  he  should  not  predecease  his  wife  his 
property  should  be  divided  equally  among 
bis  children,  with  the  further  condition  that 
If  Abigail  M.  Wilcoxon  should  change  her 
will,  making  any  of  his  children  or  their  heirs 
beneficiaries  instead  of  Thompson  Wllcoxon, 
then  an  amount  equal  to  that  received  by 
such  child  from  the  estate  of  Abigail  Wilcox- 
on should  be  deducted  from  the  child's  Inter- 
est In  the  estate  of  the  testator,  and,  if  the 
amount  so  received  by  such  child  from  Abi- 
gail M.  Wilcoxon'8  estate  should  equal  or 
exceed  one-fourth  of  the  total  valuation  of 
the  aggregate  amount  of  both  estates,  then 
such  child,  or  his  or  her  heirs,  should  receive 
no  part  of  the  estate  of  the  testator.  On  June 
20,  1881,  Thompson  Wilcoxon  and  Cylnde 
Wilcoxon,  his  wife,  executed  a  warranty  deed 
conveying  the  Opera  House  and  Post  Office 
blocks  to  appellees.  Appellant  insists  that  be 
had  no  knowledge  of  the  execution  of  this 
deed,  and  he  continued  to  discharge  his  du- 
ties as  manager  of  the  affairs  of  the  partner- 
ship. Upon  the  expiration  of  the  lease,  June 
1,  1884,  it  was  by  mutual  consent  continued 
from  year  to  year  until  the  death  of  Thomp- 
son Wllcoxon,  on  December  17,  1887.  On 
December  27,  1887,  at  a  meeting  of  the  heirs 
of  Thompson  Wilcoxon,  appellant  was  ap- 
prised of  the  existence  of  the  deed  to  appel- 
lees, and  this  he  claims  was  bis  first  infor- 
mation In  regard  to  it  On  December  30, 
1887,  Abigail  M.  Wllcoxon  deeded  to  appel- 
lant the  480  acres  of  land  in  Stephenson  coun- 
ty, reserving  to  herself  a  life  estate  in  the 
same.  Appellant  continued  to  manage  the 
opera  house  and  the  post  office  property  un- 
til March  1,  1888,  when  he  refused  to  further 
act  In  such  capacity,  but  he  continued  to  oc- 
cupy an  office  in  the  building. 

January  24,  1889,  appellant  filed  his  bill  in 
the  circuit  court  of  Stephenson  county  to  set 
aside  the  deed  by  Thompson  Wilcoxon  and 
wife  to  appellees,  dated  June  20,  1881,  and 
to  annul  the  codicil  to  the  will  of  Thomp- 
son Wilcoxon,  which  was  executed  January 
8,  1881,  and  to  set  aside  the  probate  thereof. 


On  February  27,  1890,  appellees  filed  the 
original  bill  in  this  suit,  praying  for  a  dis- 
solution of  the  partnership  and  an  account- 
ing of  the  partnership  funds.  April  24,  1890, 
the  appellant  filed  bis  demurrer  to  the  bill. 
The  case  was  by  consent  of  parties  continued 
from  tune  to  time,  pending  the  determination 
of  the  suit  of  appellant  to  set  aside  the  deed 
and  the  codicil  to  the  will  of  Thompson  Wil- 
coxon, which  cause  reached  its  final  deter- 
mination in  this  court  adversely  to  the  ap- 
pellant November  9,  1806.  See  Wilcoxon.  v. 
Wllcoxon,  165  111.  454,  46  N.  E.  369.  Appel- 
lant filed  his  answer  in  this  cause  August 
17,  1897,  denying  that  complainants  were  en- 
titled to  the  relief  sought  To  this  answer 
the  appellees  filed  replication  on  September 
27,  1897.  The  matter  was  referred  to  the 
master  to  take  and  report  proofs,  with  his 
findings,  and  to  state  an  account,  but  be- 
fore the  master  filed  his  report  thereon  ap- 
pellees dismissed  their  bill  March  6,  1899. 
On  March  8,  1899,  appellant  filed  his  motion 
to  set  aside  said  order  of  dismissal,  which 
motion  was  on  March  29,  1899,  denied  by  the 
court  January  29,  1900,  the  appellant  filed 
his  bill  in  the  circuit  court  setting  up  the 
lease  and  partnership  agreement,  and  alleg- 
ing various  grounds  of  complaint,  and  pray- 
ing for  relief  in  the  alternative.  The  prayer 
of  this  bill  was  as  follows:  "That  an  ac- 
count may  be  taken  of  all  and  every  of  said 
copartnership  dealings  and  transactions,  and 
also  an  account  of  all  of  the  moneys  received 
from  and  paid  out  on  account  of  said  prop- 
erty, said  indebtedness,  and  the  matters  and 
things  mentioned  and  enumerated  in  said 
copartnership  agreement  and  said  lease,  un- 
der and  by  virtue  of  said  agreement  and  said 
lease,  by  the  several  parties  thereto;  that 
said  copartnership  may  be  dissolved;  that 
said  defendants  may,  as  to  the  court  shall 
seem  most  equitable  and  appropriate,  either 
be  decreed  to  pay  complainant  all  moneys  ex- 
pended or  appropriated  by  him  or  on  his 
account  for  the  benefit  and  improvement  of 
said  property  and  estate  and  in  the  erection 
and  completion  of  said  building  therein  men- 
tioned, together  with  reasonable  and  ade- 
quate compensation  for  his  services  and  la- 
bors rendered  and  performed  under  said 
agreement  and  said  lease,  and  all  damages 
by  bim  sustained  by  reason  of  said  fraud 
and  said  violation  of  said  agreement  and 
said  lease,  together  with  legal  interest  on 
said  moneys,  or  that  they,  said  defendants, 
may  be  decreed  and  be  declared  to  hold  said 
property  purchased  and  acquired  by  virtue 
of  said  deed  as  trustees,  for  the  mutual  and 
equal  benefit  of  all  the  parties  to  said  co- 
partnership agreement,  and  that  they  pay 
to  complainant  a  one-fourth  part  of  the  net 
proceeds  of  the  rents,  Issues,  and  profits  of 
said  property  after  the  payment  of  all  the 
expenses  of  managing  and  caring  for  said 
property:  that  the  complainant  be  declared 
to  be  entitled  to  a  one-fourth  interest  in  said 
property,  and  all  the  benefits,  advantages. 
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and  emoluments  arising  or  growing  out  of 
said  property,  upon  his  contributing  his  pro 
rata  share  of  the  purchase  money  paid  for 
said  property  and  bearing  his  pro  rata  sbare 
of  the  expenses  arising  or  growing  out  of 
the  ownership,  management,  and  care  of  said 
property,  which  complainant  is  ready,  will- 
ing, able,  and  offers  to  do ;  that  said  defend- 
ants may  be  decreed  to  pay  the  complainant 
whatever  may,  upon  the  taking  of  said  ac- 
count, appear  to  be  due  him,  complainant  be- 
ing ready  and  willing  and  able  and  offering 
to  pay  to  the  said  defendants  whatever  shall, 
upon  the  taking  of  said  account,  appear  to 
be  due  them.  Complainant  offers  to  do  any 
and  all  things  that  may  to  the  court  seem 
meet  and  just,  and  prays  that  pending  the 
disposition  and  termination  of  the  cause  said 
defendants,  and  each  of  them,  may  be  en- 
joined from  selling,  transferring,  mortgaging, 
or  otherwise  disposing  of  or  encumbering 
said  property  described  in  said  deed  or  any 
part  thereof,  and  that  the  complainant  may 
have  such  other  and  further  or  different  re- 
lief In  the  premises  as  equity  may  require 
and  to  the  court  shall  seem  meet." 

The  relief  prayed  for  in  said  cause  was  de- 
nied and  the  bill  dismissed  by  the  court  on 
the  ground  of  laches.  The  ruling  of  the  cir- 
cuit court  in  this  regard  was  affirmed  In 
this  court  on  October  25,  1902.  See  Wilcoxon 
v.  Wilcoxon,  199  III.  244,  65  N.  E  229.  On 
December  20,  1902,  at  the  instance  of  the 
appellant,  a  writ  of  error  issued  from  the 
Appellate  Court  for  the  Second  District  to 
review  the  order  of  the  court  dismissing  the 
original  bill  herein  on  March  6,  1899,  on  mo- 
tion of  appellees  and  without  the  consent  of 
the  appellant  On  October  23,  1903,  the  Ap- 
pellate Court  reversed  the  decree  and  re- 
manded the  cause  for  further  proceedings, 
and  on  December  7,  1903,  the  cause  was  re- 
docketed  In  the  circuit  court.  See  Wilcoxon 
v.  Wilcoxon,  111  111.  App.  90.  Thereupon  ap- 
pellant filed  an  amended  answer  and  a  cross- 
bill, to  which  a  demurrer  was  afterwards 
sustained.  On  April  30,  1904,  he  filed  an 
amended  cross-bill,  In  which  the  relief  pray- 
ed for  Is  Identical  with  that  prayed  for  in 
his  bill  of  January  29,  1900,  except  that  lu- 
stead  of  praying  for  an  injunction,  as  In 
that  bill,  he  prays  for  the  appointment  of  a 
receiver.  A  comparison  of  the  allegations  of 
the  bill  of  January  29,  1900,  with  those  in 
appellant's  amended  cross-bill  herein,  shows 
that  In  all  essential  particulars  they  are 
identical  In  substance,  hi  meaning,  and  In 
language,  except  wherein  the  amended  cross- 
bill recites  legal  proceedings  which  had  not 
occurred  at  the  time  the  bill  was  filed,  Jan- 
uary 29,  1900.  On  June  6,  1904,  appellees 
filed  a  general  and  special  demurrer  to  the 
amended  cross-bill,  which  demurrer  was  sus- 
tained on  June  29,  1904,  and  the  amended 
cross-bill  was  dismissed  for  the  want  of 
equity.  On  December  7,  1904,  appellees,  by 
leave  of  the  court,  filed  a  supplemental  bill, 
in  which  they  show  the  filing  by  appellant  of 


bis  bill  of  January  29,  1900,  and  the  pro- 
ceedings thereon,  resulting  in  its  dismissal 
and  the  affirmance  by  this  court  of  the  said 
decree  of  dismissal.  They  show  the  writ  of 
error  proceedings  in  the  Appellate  Court  to 
review  the  order  of  the  circuit  court  in  dis- 
missing the  original  bill  herein,  and  the  re- 
docketing  of  this  cause  in  the  circuit  court 
in  pursuance  of  the  remanding  order  of  the 
Appellate  Court  In  fact  this  supplemental 
bill  shows  substantially  all  the  litigation  be- 
tween the  parties  hereto,  up  to  the  time  of 
the  filing  of  the  amended  cross-bill  and  its 
dismissal  upon  demurrer.  Appellees  allege 
In  their  said  supplemental  bill  that  the  pro- 
ceedings had  on  appellant's  bill  of  January 
29,  1900,  In  Wilcoxon  v.  Wilcoxon,  199  IU. 
244,  65  N.  E.  229,  amounted  to  an  adjudica- 
tion of  the  matter  herein,  and  that  the  dis- 
missal of  the  appellant's  amended  cross-bill 
was.  In  effect,  an  adjudication  also.  Appel- 
lees prayed  that  appellant  be  denied  the  re- 
lief or  either  alternative  asked  for  in  his 
amended  answer,  and  prayed  for  a  dismissal 
of  their  original  bill  herein.  Appellant  an- 
swered said  supplemental  bill,  denying  that 
either  of  said  proceedings  amounted  to  an 
adjudication,  and  also  questioned  appellees' 
right  to  maintain  the  supplemental  bill.  A 
replication  was  filed  to  the  answer,  and  the 
issues  as  made  up  were  referred  to  the  mas- 
ter, who  found  the  facts  substantially  as 
above  stated,  and  who  recommended,  as  con- 
clusions of  law,  that  the  supplemental  bill 
should  be  sustained.  Appellees  and  appel- 
lant both  objected  to  the  master's  report 
and  the  objections  were  overruled,  and  the 
court  dismissed  the  original  bill  for  want  of 
equity,  at  appellant's  costs.  The  principal 
error  insisted  on  by  appellant  in  this  court 
is  that  the  court  erred  In  sustaining  the  sup- 
plemental bill  and  In  dismissing  the  original 
bill  and  the  amended  cross-bill  of  appellant 

H.  T.  Wilcoxon,  for  appellant  J.  A.  Craln, 
for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  This  case  is  between  the  same  par- 
ties and  involves  substantially  the  same  mat- 
ters that  were  litigated  and  determined  in 
the  case  of  Wilcoxon  v.  Wilcoxon,  199  I1L 
244,  65  N.  E.  229.  In  that  case  Thomas  Wil- 
coxon, appellant  herein,  filed  an  original  bill 
against  appellees  herein,  seeking  to  have  him- 
self adjudged  the  owner  of  a  one-fourth  In- 
terest In  the  Opera  House  block  and  the  Post 
Office  block,  on  the  ground  that  appellees  and 
appellant  were  partners  at  the  time  the  title 
was  conveyed  to  appellees  by  their  father, 
and  that  the  title  so  taken  by  appellees  should 
be  held  to  Inure  to  the  benefit  of  the  four 
partners,  or,  in  the  alternative,  appellant 
prayed  that  the  court  should  decree  that  the 
taking  of  the  deed  in  appellees'  names,  and 
their  failure  to  record  the  same  or  otherwise 
give  notice  to  appellant  of  such  conveyance, 
was  such  a  fraud  upon  appellant  as  in  equity 
should  release  him  from  his  contract  to  took 
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after  and  manage  the  property  for  $200  per 
year,  and  that  be  should,  upon  an  accounting, 
be  allowed  what  bis  services  were  reasonably 
worth.  The  nature  of  the  so-called  partner- 
ship agreement  and  fhe  prayer  of  appellant's 
original  bill,  filed  in  1900,  are  set  out  fully 
and  accurately  in  the  statement  that  precedes 
this  opinion.  It  is  admitted  here,  as  it  was 
in  appellant's  original  bill,  that  he  was  in- 
formed that  his  father  had  conveyed  the 
Opera  House  block  and  the  Post  Office  block 
in  December,  1887.  It  will  be  borne  In  mind 
that  the  case  at  bar  was  commenced  by  ap- 
pellees for  a  dissolution  of  the  partnership 
and  for  a  general  accounting  against  appel- 
lant February  27,  1890,  and  remained  on  the 
docket  of  the  circuit  court  until  March  6, 
1899,  when  it  was  dismissed.  It  remained  off 
the  docket  and  out  of  court  until  December 
7,  1903,  when  it  was  reinstated  on  a  mandate 
from  the  Appellate  Court  for  the  Second  Dis- 
trict, and  on  that  day,  by  an  amended  answer 
and  cross-bill,  appellant  for  the  first  time  in 
this  suit  brought  to  the  attention  of  the  court 
the  same  grounds  for  equitable  relief  which 
formed  the  basis  of  his  original  suit  commenc- 
ed January  29,  1900. 

As  throwing  some  light  upon  the  history 
of  the  controversy  between  these  parties.  It 
may  be  mentioned  that  on  January  24,  1889, 
appellant  filed  a  bill  in  the  circuit  court  of 
Stephenson  county  to  set  aside  the  deed  made 
by  his  father  to  appellees,  and  also  to  annul 
the  codicil  to  the  will  of  Thompson  Wilcoxon 
and  to  set  aside  the  probate  thereof.  This 
case  was  finally  determined  in  this  court,  re- 
sulting in  a  judgment  sustaining  both  the 
deed  and  the  codicil  to  the  will,  November  9, 
1896.  See  Wilcoxon  v.  Wilcoxon,  165  111. 
454,  46  N.  E.  369.  While  the  parties  were 
engaged  In  litigating  the  question  of  the 
validity  of  the  deed  and  codicil,  the  pres- 
ent suit  was  not  brought  to  a  hearing,  but 
was  continued  from  time  to  lime  by  the  cir- 
cuit court  After  the  final  disposition  of  the 
bill  to  set  aside  the  deed  and  codicil,  appel- 
lant, on  August  17,  1897,  filed  his  first  an- 
swer in  the  case  at  bar.  No  cross-bill  was 
filed  by  appellant,  at  that  time,  nor  did  he  by 
bis  answer  claim  any  Interest  in  the  freehold 
nor  allege  any  fraud  against  appellees,  al- 
though he  had,  by  bis  own  admission,  full 
knowledge  of  all  the  facts  upon  which  he  now 
relies,  since  December,  1887.  After  some  oth- 
er unimportant  steps  were  taken  in  this  case, 
appellees,  on  March  6,  1899,  voluntarily  dis- 
missed their  bill,  over  the  objections  of  the 
appellant  This  case  was  then  apparently 
abandoned  by  all  of  the  parties,  and  appel- 
lant turned  bis  attention  to  bis  original  bill, 
filed  January  29.  1900.  It  was  in  this  origi- 
nal bill  of  1900  that  the  appellant  first  sought 
equitable  relief  on  the  theory  that  the  convey- 
ance to  his  partners  by  bis  father  was  in 
fraud  of  his  rights  as  a  partner,  and  that  the 
title  should  be  held  to  inure  to  him  to  the 
extent  of  his  interest  hi  the  partnership. 


After  a  rehearing  was  denied  In  this  court 
in  appellant's  suit  of  1900  and  be  had  been  de- 
feated on  the  ground  of  laches,  this  cause  be- 
ing reinstated  under  a  mandate  from  the 
Appellate  Court  In  December,  1903,  appellant 
filed  his  answer  and  cross-bill  in  the  case  at 
bar,  setting  out  the  same  grounds  of  equitable 
relief  relied  on  in  his  original  suit  of  1900. 

Much  of  appellant's  brief  is  devoted  to  a 
discussion  of  the  question  whether  the  suit  of 
1900  is  a  bar  to  the  relief  appellant  seeks  in 
this  case.  We  do  not  deem  It  necessary  to 
examine  into  and  determine  whether  all  of 
the  elements  of  an  estoppel  by  judgment  are 
present  here.  It  seems  clear  that  there  is  an 
identity  of  the  subject-matter  of  the  suit  and 
of  the  parties  thereto,  and  that  the  thing  de- 
cided is  the  same  matter  which  the  appellant 
is  insisting  on  against  the  same  parties  in 
the  present  action.  It  is  true  that  in  the 
case  at  bar  appellees,  by  their  original  bill, 
prayed  for  an  accounting  and  a  dissolution 
of  the  partnership,  but  appellees  had  long 
since  voluntarily  abandoned  their  original 
bill  and  dismissed  tbe  same  out  of  court,  and 
only  came  back  when  compelled  to  do  so  by 
the  Judgment  of  the  Appellate  Court.  Appel- 
lees are  not  insisting  on  any  accounting  or 
other  relief  against  appellant,  and  they  are 
only  In  court  for  the  purpose  of  resisting  ap- 
pellant's alleged  cause  of  action  against  them. 
There  is  therefore  no  substantial  difference, 
so  far  as  the  live  questions  between  the  par- 
ties are  concerned,  In  this  case  and  the  suit 
of  1900.  Independently  of  the  question  as  to 
whether  tbe  judgment  in  tbe  suit  of  1900  can 
be  set  up  as  a  bar  or  estoppel  against  tbe 
same  claim  or  cause  of  action  in  this  suit 
there  is  no  question  that  the  former  judgment 
is  an  estoppel  as  to  those  matters  In  issue 
or  points  controverted  upon  the  determina- 
tion of  which  the  decree  was  rendered. 

Cromwell  v.  County  of  Sac,  94  U.  S.  351, 
24  L.  Ed.  195 ;  Equitable  Trust  Co.  v.  Fisher, 
106  111.  189;  Riverside  Co.  v.  Townshend,  120 
111.  9,  9  N.  E.  65 ;  Stone  v.  Salisbury,  209  111. 
56,  70  N.  E.  605.  In  the  suit  of  1900  between 
these  parties  the  appellant's  right  to  equita- 
ble relief  on  the  ground  relied  on  In  his  bill 
then  and  in  his  answer  and  cross-bill  now 
was  held  barred  by  his  laches.  It  was  also 
determined  In  that  case  that  the  pendency 
of  this  suit  did  not  excuse  his  delay,  for  the 
reason  that  up  to  the  time  of  the  rendition 
of  the  decision  In  that  case  appellant  had  not 
interposed  any  pleading  under  which  the  re- 
lief sought  by  his  bill  of  1900  could  have  been 
obtained.  This  appears  fully  from  the  opin- 
ion of  this  court  In  Wilcoxon  v.  Wilcoxon,  199 
111.  244,  65  N.  E.  229,  and  the  whole  matter 
is  fully  brought  before  the  court  by  the  sup- 
plemental bill  filed  by  appellees  In  this  case. 

If  argument  were  required  to  show  that 
appellant  had  not  raised  the  issue  as  to  tbe 
inuring  of  the  title  under  his  father's  deed  to 
appellees  to  him,  we  would  call  attention  to 
the  fact  that  appellant  sued  out  a  writ  of  er- 
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ror  from  the  Appellate  Court  and  took  tbls 
case  there  to  have  the  order  of  dismissal  re- 
viewed. If  the  Issue  now  involved  as  to  ap- 
pellant's Interest  in  toe  freehold  had  been  in 
the  case  then,  the  Appellate  Court  would  have 
had  no  jurisdiction.  After  the  reversal  by 
the  Appellate  Court  appellant  then  presented 
Issues  by  bis  pleadings  involving  a  freehold, 
and  hence  the  present  appeal  is  properly 
brought  to  this  court.  There  was  no  such 
question  in  this  case  until  December,  1903. 

We  therefore  find  that  appellant  took  no 
steps,  by  way  of  cross-bill  or  otherwise,  to  ob- 
tain relief  on  the  theory  that  he  was,  in 
equity,  one-fourth  owner  in  these  premises, 
or  that  appellees  had  been  guilty  of  a  fraud 
in  concealing  from  him  the  existence  of  the 
deed,  notwithstanding  full  information  of 
these  facts  came  to  him  on  the  27th  day  of 
December,  1887.  Leaving  out  of  view  for  the 
time  being  the  litigation  under  the  bill  of 
1000,  we  thus  see  that  we  have  a  period  of 
about  15  years  after  appellant  discovered  his 
rights  before  he  took  any  action'  for  equitable 
relief.  There  is  no  difference  in  the  applica- 
tion of  the  equitable  doctrine  of  laches  wheth- 
er Jt  Is  interposed  against  relief  sought  by 
an  original  bill  or  by  cross-bill.  The  equita- 
ble doctrine  against  the  enforcement  of  stale 
claims  Is  not  a  rule  of  pleading.  It  Is  one 
of  the  fixed  doctrines  of  courts  of  equity  that 
nothing  can  call  forth  this  court  into  activity 
but  conscience,  good  faith,  and  reasonable 
diligence,  and  the  absence  of  any  of  these  ele- 
ments Is  equally  fatal  to  a  recovery,  wheth- 
er they  appear  in  a  cross-bill  or  in  an  original 
bill.  A  cross-bill,  when  filed  to  obtain  affirm- 
ative  relief,  like  an  original  bill,  should  set 
forth  equitable  grounds  of  relief  and  show  a 
state  of  facts  upon  which  a  court  of  equity 
could  be  called  upon  to  act  If  the  same 
grounds  were  presented  in  an  original  bill. 
Gage  v.  Mayer,  117  111.  632,  7  N.  B.  97;  Story's 
Eq.  PI.  (10th  Ed.)  8  628.  There  is  no  excuse 
offered  by  appellant  which  in  equity  can  re- 
lieve him  from  the  imputation  of  laches  in 
this  case  that  has  not  already  been  adjudged 
insufficient  by  this  court  in  the  former  case. 
We  regard  his  situation  even  worse  now  than 
it  was  when  this  matter  was  before  us  on  the 
former  occasion. 

Without  deciding  whether  appellant  Is  bar- 
red under  the  doctrine  of  res  Judicata  by  vir- 
tue of  the  former  decree,  we  hold  that  ap- 
pellant's delay  in  bringing  to  the  attention  of 
the  court  the  grounds  relied  on  for  equitable 
relief  in  his  answer  and  cross-bill  in  this  case 
Is  a  bar  to  his  right  of  recovery. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 

HAND,  C.  J.,  and  CARTWRIQHT  and 
SCOTT,  JJ.,  dissent. 


01L 

(80  DL  r») 
HILT  v.  SIMPSON  et  al. 
(Supreme  Court  of  Illinois.    Oct  23,  1907. 
Rehearing  Denied  Dec.  4,  1907.) 

1.  Wbit  of  Ebbob— Equity—  Finoino  —  Rb- 
view. 

Where  an  equity  suit  was  heard  on  evidence 
given  by  witnesses  in  open  court,  the  findings 
will  not  be  reversed,  unless  clearly  against  the 
weight  of  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f§  3970-397aj 

2.  Tbusts — Constructive  Trusts— Evidence. 

Where  land  was  conveyed  to  defendant  by 
his  father,  subject  to  a  parol  agreement  that  de- 
fendant on  the  father's  death  should  convey  the 
land  to  complainant  and  her  sister,  defendant 
held  the  land  as  a  constructive  trustee  for  his 
sisters,  within  Hurd's  Rev.  St  1905,  c.  59,  f 
9,  providing  that  such  trust  need  not  be  in  writ- 
ing, but  may  be  proved  by  parol. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §§  15-24.} 

Error  to  Circuit  Court,  Madison  County; 
B.  R.  Burroughs,  Judge. 

Bill  by  Hattie  Simpson  and  another 
against  Charles  E.  Hilt  and  others.  From  a 
judgment  for  complainants, defendant  Charles 
E.  Hilt  brings  error.  Affirmed. 

This  Is  a  bill  In  chancery,  filed  by  Hattie 
Simpson  and  Orilla  Bonham  against  Charles 
E.  Hilt  and  others,  to  establish  a  resulting 
or  constructive  trust  In  certain  real  estate 
conveyed  to  Charles  E.  Hilt  by  Joseph  Hilt 
December  18,  1903.  The  circuit  court  of 
Madison  county,  upon  hearing,  sustained  the 
bill  and  entered  a  decree  finding  that  Charles 
E.  Hilt  was  a  trustee  of  the  legal  title  for 
the  use  of  complainants,  aud  ordered  a  con- 
veyance of  the  legal  title  to  the  complainants 
In  equal  parts.  Charles  E.  Hilt  sues  out  this 
writ  of  error  to  obtain  a  review  of  the  cause 
by  this  court  Joseph  HUt  was  the  father 
of  five  children — three  sons,  Charles  E.,  Ste- 
phen, and  Henry  Hilt  and  two  daughters, 
Hattie  Simpson'  (nee  Hilt)  and  Orilla  Bon- 
ham (nee  Hilt).  Prior  to  June  10,  1890,  Jos- 
eph Hilt  was  the  owner  of  a  farm,  located  in 
Madison  county,  of  100  acres,  valued  at  about 
$9,000  or  $10,000.  He  also  owned  a  12-acrs 
tract  of  land,  which  is  designated  as  the  **St 
Jacobs  property.*'  This  piece  of  land  is  val- 
ued at  about  $3,500.  On  June  10,  1890,  Jos- 
eph Hilt  conveyed  the  100-acre  farm  to  his 
three  sons  by  way  of  gift,  reserving  die 
rents  and  profits  during  his  natural  life. 
Prior  to  December  18,  1903,  Joseph  Hilt  re- 
sided on  the  12-acre  tract  with  Amanda  J. 
Hilt,  who  was  his  third  wife.  The  evidence 
shows  that  it  was  the  fixed  purpose  of  Joseph 
Hilt  to  make  a  distribution  of  his  property 
among  bis  five  children,  that  in  pursuance 
of  this  purpose  he  had  conveyed  the  100- 
acre  farm  to  the  three  sons,  and  that  he  re- 
tained the  St.  Jacobs  property  with  the  in- 
tention ultimately  of  giving  it  to  his  two 
daughters.  The  evidence  shows  that  Joseph 
Hilt  caused  a  will  to  be  prepared,  in  which 
he  devised  the  St  Jacobs  property  to  the 
daughters;  but  for  some  reason  the  will  was 
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never  fully  executed.    In  the  year  1903  do- 
mestic troubles  arose  between  Joseph  Hilt 
and  his  wife,  which  finally  resulted,  on  De- 
cember 18,  1903,  In  a  separation,  and  In  con- 
sideration of  $500  paid  her  the  wife  releasee 
Joseph  Hilt  from  any  further  liability  for 
her  maintenance  and  from  paying  any  debts 
that  might  be  made  by  her.   It  was  also  un- 
derstood that  Amanda  J.  Hilt  would  Join  her 
husband  in  a  conveyance  of  the  St.  Jacobs 
property  to  any  one  whom  he  might  desig- 
nate.  Philip  Baer,  a  lawyer  residing  at  St. 
Jacobs,  was  the  confidential  friend  and  ad- 
viser of  Joseph  Hilt.   On  the  day  of  the 
separation  Joseph  Hilt  consulted  with  his  at- 
torney In  regard  to  a  conveyance  of  the  St. 
Jacobs  property  in  such  way  that  Joseph 
Hilt  could  retain  the  control  of  the  property 
and  enjoy  the  rente  and  profits  thereof  dur- 
ing his  life,  and  that  the  two  daughters 
would  succeed  to  the  remainder  at  his  death. 
Joseph  Hilt  requested  Mr.  Baer  to  take  the 
title  in  bis  name  and  hold  it  for  the  daugh- 
ters. This  Mr.  Baer  declined  to  do,  and  told 
him  to  make  some  other  arrangements.  Jos- 
eph Hilt  then  said  he  would  see  Henry,  and 
later  he  said  he  would  see  his  son  Charles, 
and  afterwards  he  conveyed  the  property  in 
question  to  his  son  Charles,  with  the  under- 
standing that  Charles  should  deed  it  to  his 
sisters  after  his  father's  death.   At  the  time 
the  deed  was  executed  two  mortgages  were 
made  by  Charles  E.  Hilt  and  bis  wife — one 
to  secure  a  note  of  $250  and  the  other  a  note 
of  $2,750.  The  $250  note  and  mortgage  were 
made  to  Mr.  Baer  to  secure  a  loan  to  Joseph 
Hilt,  made  to  raise  a  part  of  the  money  paid 
to  Amanda  J.  Hilt  in  settlement  of  her  claim 
for  maintenance.  This  $250  note  was  subse- 
quently paid  by  Joseph  Hilt.    The  $2,750 
note  was  retained  by  Joseph  Hilt  as  a  sort 
of  security  that  Charles  E.  Hilt  would  carry 
out  his  agreement.    Soon  after  the  execu- 
tion of  these  several  instruments,  Joseph 
Hilt,  being  without  any  home  of  bis  own, 
went  to  reside  with  plaintiff  in  error,  Charles 
B.  Hilt.   About  six  weeks  after  its  date  the 
$2,750  note  was  canceled  by  Joseph  Hilt. 
Joseph  Hilt  remained  in  the  family  of  bis 
son  Charles  until  his  death,  which  occurred 
on  March  4,  1905.    After  the  death  of  his 
father  Charles  E.  Hilt  was  called  on  to  con- 
vey the  St  Jacobs  property  to  his  two  sis- 
ters, defendants  in  error,  and,  while  he  ad- 
mitted to  many  persons  that  he  received  the 
title  to  these  premises  with  the  understand- 
ing and  promise  on  his  part  that  he  would 
convey  It  to  bis  sisters  after  bis  father's 
death,  he  has  neglected  and  refused  to  ex- 
ecute the  trust,  denies  the  same  now,  sets 
up  title  in  himself,  claims  that  the  deed  was 
made  In  consideration  that  he  would  support 
his  father  during  his  lifetime,  and  pleads 
and  relies  on  the  statute  of  frauds. 

I*  P.  Zerwick,  J.  Paul  Carter,  and  Dill  & 
Pflngsten,  for  plaintiff  in  error.   B.  G.  Wag- 


goner (D.  H.  Mudge,  of  counsel),  for  defend- 
ants in  error. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  This  case  was  heard  on  evidence  in- 
troduced in  open  court.  The  judge  who  tried 
it  saw  the  witnesses  and  had  opportunities 
of  determining  their  credibility  that  are  not 
open  to  us.  Under  such  circumstances  this 
court  will  not  reverse  a  case  on  the  evidence 
unless  the  finding  is  against  its  clear  weight 
Pabrice  v.  Von  Der  Brelle,  190  111.  460,  60 
N.  E.  835;  Van  Vleet  v.  De  Witt,  200  111. 
153,  65  N.  E.  677;  Dowie  v.  Driscoll,  203  111. 
480,  68  N.  E.  56;  Village  of  St  Anne  v.  Coy- 
er, 223  111.  96,  79  N.  B.  64.  Such  is  not  the 
state  of  this  record.  We  have  read  all  of 
the  evidence,  and  we  are  entirely  satisfied 
with  the  conclusion  reached  by  the  court  up- 
on the  facts. 

Plaintiff  in  error  Insists  that  his  defense 
under  section  9  of  chapter  59  of  Hurd's  Re- 
vised Statutes  of  1905  is  valid,  even  conced- 
ing that  the  weight  of  the  evidence  establish- 
es a  parol  promise  on  his  part  to  bold  the 
title  In  trust  and  to  convey  to  his  sisters  on 
the  death  of  their  father,  because  there  is  no 
written  evidence  of  such  trust  as  required 
by  the  statute.  Assuming  the  facts  to  be  as 
found  by  the  court  below,  plaintiff  in  error's 
position  cannot  be  sustained.  The  section  of 
the  statute  relied  on  by  plaintiff  in  error  is  as 
follows:    "All  declarations  or  creations  of 
trusts  or  confidences  of  any  lands,  tenements 
or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  party 
who  is  by  law  enabled  to  declare  such  trust, 
or  by  his  last  will  in  writing;  or  else  they 
shall  be  utterly  void  and  of  no  effect:  pro- 
vided, that  resulting  trusts  or  trusts  created 
by  construction,  implication  or  operation  of 
law,  need  not  be  in  writing,  and  the  same 
may  be  proved  by  parol."    Under  the  facts 
found,  this  case  falls  under  the  proviso  in 
the  above  statute  as  construed  by  this  court 
In  Stahl  v.  Stabl,  214  HI.  131,  78  N.  E.  319, 
68  L.  R.  A.  617,  105  Am.  St.  Rep.  101,  and 
previous  decisions  of  this  and  other  courts, 
cited  and  reviewed  in  the  above  case.  This 
case  cannot  be  distinguished  in  principle 
from  Stahl  v.  Stahl,  supra,  and  the  line  of 
cases  upon  which  that  decision  rests.  In 
that  case,  as  In  this,  the  ancestor  made  a 
conveyance  to  one  of  her  children,  with  the 
understanding  that  the  grantee  would  di- 
vide and  distribute  the  estate  equitably  be- 
tween the  brothers  and  sisters  of  the  grantee. 
After  the  death  of  the  grantor,  the  grantee 
conveyed  to  another  of  his  brothers,  who  had 
full  notice  of  the  fiduciary  relations  between 
the  mother  and  the  first  grantee.    Upon  a 
full  review  of  the  cases  It  was  there  de- 
termined by  this  court  that  the  facts  present- 
ed a  case  In  which  a  court  of  equity  may 
properly  raise  a  constructive  trust  and  con- 
vert the  holder  of  the  legal  title  Into  a  trustee 
for  the  benefit  of  all  the  children  of  the  de- 


Digitized  by  Google 


590 


82  NORTHEASTERN  REPORTER. 


ceased  mother.  If  the  authorities  in  this  state 
were  again  reviewed  by  us,  it  would  be  but 
a  repetition  of  what  we  have  already  said  in 
our  former  decision  upon  a  state  of  facts 
essentially  like  the  facts  in  that  case. 

For  the  reasons  given  in  Stahl  v.  Stahl, 
supra,  and  upon  the  authority  of  that  case, 
the  decree  of  the  circuit  court  of  Madison 
county  is  affirmed. 

Decree  affirmed. 

(230  111.  204) 
ILLINOIS  CENT.  R.  CO.  v.  STEWART. 
(Supreme  Court  of  Illinois.  Oct.  23.  1907. 
.   Rehearing  Denied  Dec.  4,  1907.) 

1.  Municipal  Corporations  —  Sidewalks- 
Power  to  Estabish. 

Municipal  corporations  can  establish  the 
grade  of  sidewalks  within  their  limits,  and  de- 
termine the  location  and  character  of  the  walks 
and  the  material  to  be  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  723.] 

2.  Railroads— Street  Crossings  —  Mainte- 
nance. 

A  railroad  is  under  a  statutory  duty  to 
maintain  its  crossings  in  a  reasonably  safe  con- 
dition, and  cannot  justify  a  negligent  perform- 
ance of  this  duty  on  the  ground  that  a  certain 
crossing  was  put  in  under  the  mandate  of  a  city 
ordinance. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  $  959.] 

3.  Tbiai/— Instructions. 

The  refusal  of  an  instruction,  covered  by 
other  instructions  given,  is  not  error. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
col.  46,  Trial,  §§  651-659.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  McLean 
County ;  T.  M.  Harris,  Judge. 

Action  by  Harry  Stewart  against  the  Illi- 
nois Central  Railroad  Company.  Judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendant  again  appeals.  Af- 
firmed. 

This  is  an  action  on  the  case,  commenced 
by  Harry  Stewart  against  the  Illinois  Central 
Railroad  Company  In  the  circuit  court  of 
McLean  county,  to  recover  damages  for  a 
personal  Injury  sustained  by  appellee  by  a 
fall  upon  a  sidewalk  at  a  crossing  over  the 
tracks  of  the  appellant  company  at  Main 
street  in  the  village  of  Heywortb.  A  verdict 
and  judgment  in  the  circuit  court  against  the 
railroad  company  for  $1,300  has  been  affirmed 
by  the  Appellate  Court  for  the  Third  District, 
and  from  that  judgment  the  railroad  com- 
pany has  appealed  to  this  court  Appellant 
has  two  railroad  tracks  running  north  and 
south  through  the  village  of  Heyworth,  and 
crossing  Main  street  in  said  village.  Prior 
to  the  injury  a  sidewalk  five  feet  in  width, 
constructed  of  boards,  was  located  on  the 
north  side  of  Main  street  and  across  the  two 
bracks  of  the  railroad  company.  In  1904,  the 
village  authorities  determined  to  replace  the 
board  sidewalk  on  the  north  side  of  Main 
street  with  a  concrete  sidewalk  eight  feet  in 
width,  and  with  this  in  view  passed  an  ordi- 


nance changing  the  grade  of  Main  street, 
and  providing  that  the  property  owners  front- 
ing on  said  street  should  build  said  sidewalk 
within  30  days  after  publication  of  the  ordi- 
nance, and  upon  failure  of  such  owners  to 
build  the  walk  that  the  village  should  con- 
t  struct  it  and  collect  the  cost  thereof  by  spe- 
cial tax.  The  railroad  company  refused  to 
allow  the  village  authorities  to  construct  any 
walk  across  that  portion  of  the  right  of  way 
occupied  by  Its  tracks  and  the  space  between 
the  tracks ;  but  it  was  agreed  that  the  village 
should  construct  a  sidewalk  across  the  re- 
mainder of  the  right  of  way  and  that  appel- 
lant would  pay  for  It.  In  October,  1904,  ap- 
pellant constructed  a  plank  crossing  eight 
feet  in  width  across  its  tracks,  extending 
from  west  to  east,  from  the  ends  of  the  ties 
on  the  west  side  of  the  west  track  to  the  ends 
of  the  ties  on  the  east  side  of  the  east  track, 
at  the  grade  fixed  by  the  ordinance.  This 
new  section  of  plank  crossing  was  put  In 
before  the  old  board  walk  had  been  removed 
on  the  portion  of  the  crossing  extending  be- 
yond the  ends  of  the  new  walk,  and  when 
completed  the  new  walk  was  three  or  four 
inches  higher  than  the  old  walk,  and  its- 
north  line  was  about  two  feet  south  of  the 
north  line  of  the  old  walk;  In  other  words, 
the  new  walk  was  out  of  line  with  the  old 
walk  two  feet  south,  on  the  north  side.  On 
the  night  of  October  11,  1904,  about  the  hour 
of  7  o'clock,  appellee,  a  boy  about  16  years 
of  age,  who  resided  in  the  country,  was  pass- 
ing over  the  sidewalk  on  the  old  sidewalk, 
going  west,  ne  was  not  aware  that  any 
change  bad  taken  place  in  the  sidewalk,  and 
when  he  came  in  contact  with  the  elevated 
new  walk  he  struck  the  elevation  with  his 
foot,  and  was  thrown  down,  and  both  bones 
of  his  forearm  and  his  wrist  were  broken. 

Charles  L.  Capen  (John  G.  Drennau,  of 
counsel),  for  appellant  Llllard  &  William* 
and  N.  W.  Brandlcan,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  Appellant  first  insists  that  it  built 
the  walk  in  question  under  the  mandate  of 
the  village  ordinance,  and  that,  Inasmuch  as 
it  complied  with  the  ordinance  as  to  the 
width  and  grade,  it  is  not  liable,  and  that,  if 
any  liability  exists,  it  is  against  the  village, 
and  not  against  the  appellant  It  Is  undoubt- 
edly within  the  power  and  the  duty  of  munic- 
pal  corporations  to  establish  the  grade  of 
sidewalks  within  their  limits,  and  to  deter- 
mine the  location  and  character  of  the  walks 
to  be  constructed  and  the  material  to  be  used. 
It  appears  that  the  village  of  Heyworth  had 
passed  an  ordinance  providing  for  the  con- 
struction of  a  concrete  sidewalk  at  the  place 
In  question  on  Main  street  The  appellant 
did  not  construct  a  sidewalk  of  the  character 
required  by  the  ordinance,  In  so  far  as  the 
material  used  Is  concerned.  The  ordinance 
of  the  village  only  authorized  the  construc- 
tion of  a  concrete  sidewalk.   It  is  true  that. 
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there  is  evidence  tending  to  show  some  mem- 
bers of  the  village  board  verbally  consented 
to  a  substitution  of  a  plank  walk  across  ap- 
pellant's tracks;  but  it  cannot  be  seriously 
contended  that  such  consent  operated  as  a 
repeal  of  the  ordinance  in  so  far  as  it  applied 
to  appellant's  right  of  way.  But  we  do  not 
regard  this  circumstance  as  of  controlling 
importance,  since  it  was  not  the  substitution 
of  plank  for  concrete  material  that  caused 
the  injury.  If  a  concrete  walk  had  been  con- 
structed of  the  same  width  and  elevation,  the 
injury  might  have  occurred  in  the  same 
manner  that  it  did.  In  other  words,  we  do 
not  regard  the  unauthorized  substitution  of 
planks  for  concrete  as  being  a  distinct  ground 
of  liability.  Appellant  was  under  a  statutory 
duty,  wholly  independent  of  the  ordinance,  to 
maintain  its  crossings  in  a  reasonably  safe 
condition,  and  it  cannot  justify  the  negligent 
performance  of  this  duty  on  the  ground  that 
the  crossing  was  put  In  under  the  mandate 
of  the  city  ordinance.  It  was  the  plain  du- 
ty of  the  appellant  to  obey  the  mandate  of 
the  statute,  and  if  it  negligently  failed  to  ob- 
serve that  duty,  and  in  consequence  appel- 
lee was  injured,  it  will  not  be  permitted  to 
set  up  the  defense  that  Its  disregard  of  the 
statute  was  at  the  mandate  of  the  village. 
We  would  not  be  understood  as  holding  that 
appellant  was  not  under  obligations  to  com- 
ply with  all  reasonable  and  valid  ordinances 
passed  by  the  municipality.  On  the  contrary, 
it  was  the  duty  of  the  appellant  to  comply 
with  the  ordinance  and  at  the  same  time  ob- 
serve its  statutory  duty  to  the  public.  If,  as 
a  matter  of  fact,  the  sidewalk  constructed  by 
the  appellant  was  a  dangerous  obstruction  to 
persons  walking  along  the  sidewalk  in  the 
observance  of  due  care,  it  cannot  be  said 
that  the  city  ordinances  authorized  appel- 
lant to  erect  a  dangerous  obstruction  in  the 
sidewalk  and  leave  it  there.  The  city  ordi- 
nance in  question  cannot  be  so  construed, 
and,  If  it  could,  the  ordinance  would  have 
to  be  held  Invalid  in  so  far  as  It  purported 
to  legalize  acts  which  are  forbidden  both  by 
statute  and  the  common  law. 

Appellant  Insists  that  leaving  the  perpen- 
dicular step  in  the  sidewalk  is  not  actionable 
negligence,  that  appellee  was  not  in  the  ex- 
ercise of  ordinary  care  for  his  own  safety, 
and  that  the  damages  are  excessive.  These 
are  all  questions  of  fact,  which  are  conclu- 
sively settled  adversely  to  appellant's  con- 
tention by  the  decision  of  the  Appellate 
Court. 

Appellant  complains  of  the  refusal  of  a 
number  of  Instructions  offered  by  it  These 
instructions,  except  Nos.  13  and  14,  present, 
in  various  forms,  appellant's  contention  in 
reference  to  Its  Justification  under  the  ordi- 
nance, and  what  has  already  been  said  in 
disposing  of  that  contention  sufficiently  shows 
that  in  our  opinion  the  court  did  not  err  in 
refusing  these  instructions.  Instructions  Nos. 
13  and  14,  which  were  refused  by  the  court, 
relate  to  the  care  and  caution  that  should  be 


exercised  by  a  person  in  passing  along  a 
street  or  sidewalk,  and  sufficient  reason  for 
refusing  to  give  these  instructions  Is  found 
in  the  fact  that  the  court  instructed  the  Jury 
very  fully  upon  the  duty  of  appellee  to  ex- 
ercise reasonable  care  for  bis  own  safety  In 
other  Instructions  given  for  appellee.  This 
question  is  fully  covered  by  Instructions  10, 
11,  and  12  given  on  behalf  of  the  appellant 
There  was  no  error  in  refusing  any  of  the 
instructions  asked  by  appellant 

Appellant  contends  that  the  court  erred  in 
giving  instructions  Nos.  2  and  3  on  behalf  of 
appellee.  These  instructions  are  not  open  to 
the  objections  made  to  them. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  Appellate  Court  Is  af- 
firmed. 

Judgment  affirmed. 


(230  111.  186) 
GLANZ  et  al.  v.  MILLER. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907. 
Rehearing  Denied  Dec.  4,  1907.) 

1.  Partition  —  Tax  Deeds  —  Vacation  De- 
ceek. 

Where,  in  partition,  complainant  was  en- 
titled to  the  vacation  of  certain  tax  deeds  held 
by  defendants  because  of  defects  in  the  proceed- 
ings, but  defendants  did  not  show  the  nature 
and  extent  of  the  interests  of  each  of  them  un- 
der such  deeds,  the  decree  properly  left  the 
matter  open,  and  was  not  objectionable  for  fail- 
ure to  find  the  specific  amounts  due  to  each  of 
the  holders  of  the  tax  titles  or  their  grantees. 

2.  Same—  Pabties. 

Where,  in  partition,  there  was  no  evidence 
that  S.  made  'any  claim  to  an  interest  in  the 
premises,  or  could  have  done  so,  he  was  not  a 
necessary  or  proper  party. 

lEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partition,  §§  118-129.] 

3.  Appeai>— Admission  of  Evidence— Preju- 
dice. 

Where  certain  tax  deeds  were  found  to  be 
void  because  of  defects  to  which  the  testimony 
of  an  alleged  incompetent  witness  did  not  refer, 
the  admission  of  his  evidence  was  not  prejudicial 
to  the  claimants  thereuuder. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4153-4160.] 

Error  to  Superior  Court  Cook  County; 
W.  M.  McEwen,  Judge. 

Action  by  Edward  Mathias  Miller  against 
Louis  D.  Glanz  and  others.  From  a  Judg- 
ment for  complainant  certain  defendants 
bring  error.  Affirmed. 

Jacob  Glos  and  John  R.  O'Connor,  for 
plaintiffs  in  error.  Sherman  C.  Spltzer,  for 
defendant  in  error. 

DUNN,  J.  Edward  Mathias  Miller  filed 
his  bill  in  the  superior  court  of  Cook  county 
for  the  partition  of  certain  lots  in  the  village 
of  Des  Plaines,  of  which  he  was  tenant  in 
common  with  Louis  D.  Glanz  and  Edward  M. 
Swain,  and  for  the  cancellation  of  13  tax 
deeds  made  to  Jacob  Glos  for  portions  of  the 
premises.  Jacob  Glos,  Emma  J.  Glos,  Au- 
gust A.  Timke,  and  R.  S.  Barber,  who  were 
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Interested  In  the  tax  deeds,  were  made  de- 
fendants, and  answered,  denying  the  allega- 
tions of  the  bill.  There  was  a  decree  setting 
aside  the  tax  deeds,  upon  payment  of  the 
amount  found  by  the  decree  to  be  equitably 
due,  and  ordering  a  partition  of  the  premis- 
es. This  writ  of  error  is  prosecuted  by  the 
above-named  defendants  interested  In  the  tax 
deeds  to  reverse  that  decree. 

Various  conveyances.  Including  a  trust 
deed  of  the  premises  embraced  in  the  tax 
deeds,  bad  been  made  by  the  plaintiffs  in 
error.  Judgments  had  been  recovered  against 
some  of  them,  and  it  was  impossible  from 
the  evidence  produced  to  ascertain  the  re- 
spective rights  of  those  interested  in  the  va- 
rious sales.  The  decree  finds  the  several 
amounts  due  on  account  of  the  respective 
sales,  the  offer  of  the  complainant  to  pay 
such  amounts,  and  the  refusal  thereof.  It 
thereupon  directs  the  complainant  to  pay  into 
court  the  sums  so  found  due,  for  the  use  of 
the  defendants,  respectively,  interested  in 
the  several  sales,  as  their  interests  might 
thereafter  be  determined  The  plaintiffs  in 
error  insist  that  the  decree  should  have 
found  the  specific  amounts  due  to  each  of  the 
several  holders  of  the  tax  titles  or  their 
grantees.  There  was  no  question  as  to  the 
right  of  the  complainant  to  have  the  tax 
deeds  set  aside  on  account  of  the  defects  in 
the  proceedings  to  obtain  them.  He  could 
not,  and  the  defen  ts  did  not,  show  the 
nature  and  extent  of  each  defendant's  Inter- 
est. The  decree  left  the  matter  open,  so  that, 
upon  a  showing  being  made,  the  parties  en- 
titled to  the  money  could  easily  secure  It. 
We  think  this  provision  of  the  decree  was 
proper.  Glos  v.  Hanford.  212  III.  261,  72  N. 
E.  439;  Glos  v.  Ault,  221  III.  562,  77  N.  E. 
939. 

It  Is  objected  that  Sherman  C.  Spltzer  was 
the  real  party  In  Interest,  at  least  as  to  a 
part  of  the  premises,  and  should  have  been 
a  party  to  the  suit.  This  claim  Is  based  on 
Swain's  testimony  as  to  the  manner  in  which 
he  acquired  title.  Swain,  Glanz,  and  Miller 
bad  the  legal  title  at  the  time  the  bill  was 
filed.  Swain  testified  that  he  claimed  the  ab- 
solute ownership  in  his  own  right.  There 
was  no  evidence  that  Spltzer  made  any 
claim  to  an  interest  in  the  premises,  or  could 
have  done  so,  and  on  the  facts  appearing  he 
was  not  a  proper  party. 

The  third  ground  of  error  presented  is  that 
one  of  the  solicitors  of  Glanz  and  Swain  tes- 
tified on  the  hearing.  The  decree  found  all 
the  tax  deeds  void  on  account  of  defects  to 
which  the  testimony  of  this  witness  did  not 
refer.  His  testimony  might  all  be  stricken 
from  the  record  without  affecting  the  decree 
in  that  respect  There  was  no  controversy 
over  the  question  of  possession,  and  his  testi- 
mony on  that  point  was  uncontradicted.  In 
other  respects  his  testimony  was  immaterial. 

A  motion  was  made  by  defendant  in  error 
to  strike  the  certificate  of  evidence  from  the 
record,  and  was  taken  with  the  case.   It  is 


a  grave  question  If  that  motion  should  not 
be  sustained;  but  we  have  preferred  to  dis- 
pose of  the  case  on  its  merits,  and  the  decree 
will  be  affirmed. 
Decree  affirmed. 


(280  IIL  SO) 

DEADMAN  et  al.  v.  YANTIS  et  al 

(Supreme  Court  of  Illinois.     Oct.  23,  1907. 
Rehearing  Denied  Dec  5.  1907.) 

1.  Wills— Construction— Estate.  Dk vised. 

Testator  devised  certain  land  to  bis  wife 
for  life,  and  directed  that  during  her  life  bis 
daughter  and  her  two  children  named  should 
live  on  the  land  and  enjoy  the  rents  and  profits 
thereof,  and  at  the  wife's  death  the  land  should 
go  to  the  daughter  and  such  two  children  and 
their  survivors  and  heirs  and  assigns  forever. 
Held,  that  the  widow  acquired  a  life  estate  in 
the  land,  and  that  the  daughter  and  her  chil- 
dren and  their  survivors  took  a  vested  fee-simple 
title  in  remainder. 

2.  Same— Vested  Estates. 

Where  the  title  of  tenants  In  fee  becamt 
vested  on  the  death  of  their  testator,  it  was  sub- 
ject to  the  law  of  conveyance,  partition,  and 
sale  on  execution  for  the  debts  of  the  owners. 

3.  Partition— Pbopebtt  Subject— Interests 
of  Remaindermen. 

•  Remaindermen  owning  an  Interest  in  land 
subject  to  an  unexpired  life  estate  are  entitled 
.to  partition. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  38,  Partition,  fi  41.] 

4.  Execution  —  Pbopebtt  Subject  —  Vested 
Remaindeb. 

A  vested  remainder  is  subject  to  levy  and 
sale  on  execution  against  the  remainderman. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  21,  Execution,  §§  79,  142.] 

5.  Same — Incumbrances  —  Sale  or  Remain- 
deb—Execution. 

A  remainderman's  interest,  which  is  not 
contingent,  though  incumbered  by  a  homestead, 
may  be  levied  on  and  sold  subject  to  the  home- 
stead right  of  the  testator's  widow. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  21,  Execution,  §§  79,  142.] 

6.  Pabtition— Remainders. 

The  interest  of  remaindermen,  if  not  con- 
tingent though  subject  to  the  homestead  rirht 
of  the  testator's  widow,  may  be  partitioned 
among  the  heirs,  subject  to  the  right  of  dower 
and  homestead  of  the  widow. 

[Ed.  Note.— For  cases  in  point-  see  Cent  Dig. 
vol.  3S,  Partition.  8  41.] 

7.  Judgment— Estoppel. 

Where  a  remainderman  was  properly  serv- 
ed in  a  suit  for  partition,  but  did  not  appear 
nor  contest  complainant's  title  to  the  property, 
such  remainderman,  while  continuing  to  hold 
her  share  of  the  proceeds  of  the  sale,  was  es- 
topped by  the  judgment  to  claim  that  the  com- 
plainant had  no  interest  in  the  property,  thougi 
the  partition  proceedings  were  irregular. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel.  8  260.] 

8.  Pabtition— Title  of  Claimants— Laches. 

Where  a  remainderman  who  was  a  party 
to  a  prior  partition  suit  took  no  steps  to  set 
aside  a  master's  deed  therein  for  more  than 
10  years  after  the  deed  was  made,  and  offered 
no  defense  to  such  suit,  she  was  barred  by 
laches  from  thereafter  claiming  an  interest  im 
the  property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  38,  Partition,  88  111-113.] 
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9.  Same  —  Irregularities  —  Right  to  Com- 
plain. 

Where  testator's  widow  was  entitled  to  a 
life  estate  in  an  entire  tract  devised,  that  the 
court  in  partition  erroneously  limited  such  life 
estate  to  80  acres  of  the  tract  was  not  a  de- 
fect in  the  proceedings  of  which  the  remainder- 
man could  complain. 

10.  Execution — Purchases  —  Obligation  — 
Bona  Fides  op  Debt. 

A  purchaser  of  land  at  an  execution  sale 
is  not  required  to  look  beyond  what  is  disclosed 
on  the  face  of  the  record  to  ascertain  if  the 
judgment  was  founded  on  a  bona  fide  debt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §§  769,  780.] 

11.  Judgment— Vacation— Fbaud. 

A  judgment  fraudulently  obtained  after  the 
debt  has  been  paid  is  voidable  only  at  the  in- 
stance of  the  party  aggrieved,  when  relief  Is  ap- 
plied for  in  apt  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30.  Judgment,  §§  722,  723.] 

12.  Same— Laches. 

A  bill  to  set  aside  a  judgment  as  obtained 
by  fraud  after  the  debt  was  paid,  not  brought 
until  more  than  10  years  had  expired  after  the 
judgment  was  recovered,  was  barred  by  laches. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  5§  735,  736,  743.] 

13.  Mortgages — Deed  Absolute  on  Face— 
Bubden  op  Proof. 

The  burden  of  proof  is  on  the  party  alleg- 
ing that  a  deed  absolute  on  its  face  was  intended 
as  a  mortgage  to  establish  the  fact  by  clear  and 
convincing  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  SS  95,  96?) 

14.  Same— Absolute  Deed  with  Parol  De- 
feasance. 

An  absolute  deed  with  a  parol  defeasance 
is  valid,  and  the  party  entitled  to  the  equity 
may  maintain  a  bill  to  redeem,  if  the  fact  can 
be  established  by  the  quantity  of  proof  which 
the  law  demands. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  83.] 

15.  Same— Parol  Defeasance— Extinguish- 
ment. 

A  parol  defeasance  may  be  extinguished  by 
parol. 

I  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Mortgages,  8  94.] 

16.  Same— Redemption— Laches. 

Where  the  legal  title  is  conveyed  to  secure 
a  loan,  no  action  is  necessary  to  divest  the 
right  to  redeem,  which  may  be  lost  by  limita- 
tion or  laches. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  35,  Mortgages,  §§  1749,  1822-1824.] 

17.  Same— Conveyance  to  Third  Person. 
Where  a  deed  absolute  was  intended  as  a 

mortgage,  and  the  party  entitled  to  redeem 
makes  a  sale  to  a  third  person  and  directs  the 
holder  of  the  deed  to  convey  the  premises  to 
such  purchaser,  the  latter  takes  title  divested 
of  the  condition  of  defeasance. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  35,  Mortgages,  §  94.] 

18.  Same— Laches. 

Where  a  remainderman  conveyed  his  inter- 
est by  a  deed  to  another  as  security,  and  later 
induced  the  grantee  to  convey  the  land  to  Y., 
to  whom  such  remainderman  had  sold  it,  the 
remainderman  was  barred  by  laches  12  years 
after  such  conveyance  to  claim  that  the  deed 
to  Y.  was  in  fact  a  mortgage. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  35,  Mortgages,  8  1749.] 

82  N.E.— 38 


Appeal  from  Circuit  Court,  Shelby  County ; 
Truman  E.  Ames,  Judge. 

Bill  for  partition  by  Elzina  Deadnian  and 
others  against  Cordelia  Yantis  and  others. 
From  a  decree  dismissing  the  original  bill 
and  cross-bills  filed  by  Mary  J.  Dixon,  who 
by  amendment  was  made  a  complainant,  and 
by  John  W.  Dixon,  they  appeal.  Affirmed. 

This  is  an  appeal  from  a  decree  of  the 
Shelby  county  circuit  court  dismissing,  for 
want  of  equity,  a  bill  for  partition  filed  by 
Elzina  Deadman  against  Cordelia  Yantis  and 
others.  Mary  J.  Dixon,  who  was  a  defendant 
in  the  original  bill,  was  by  amendment  made 
complainant  John  W.  Dixon,  another  de- 
fendant, filed  an  answer  confessing  the  ma- 
terial allegations  In  the  bill,  and  subsequent- 
ly filed  a  cross-bill  setting  up  certain  facts 
and  praying  relief,  which  will  be  more  fully 
stated  hereinafter. 

The  original  bill  alleged:  That  William 
Claridge  was  the  owner  of  the  N.  %  of  the 
S.  E.  %  of  section  15,  the  N.  %  of  the  S.  W. 
%  of  section  14,  and  the  S.  E.  %  of  the  S.  W. 
%  of  section  14,  township  12  N.,  range  4  E., 
in  Shelby  county,  at  the  time  of  his  death, 
which  occurred  May  29,  1880;  that  said  Clar- 
idge died  testate,  and  his  will  was  duly  pro- 
bated In  Shelby  county ;  that  by  his  last  will 
William  Claridge  devised  the  200  acres  of 
land  above  described  to  his  widow,  Elizabeth 
M.  Claridge,  during  her  lifetime,  with  remain- 
der In  fee  to  his  daughter,  Mary  Jemsha 
Dixon,  and  her  two  children,  John  William 
Dixon  and  Elzina  Dixon  (now  Elzina  Dead- 
man),  in  equal  parts,  as  tenants  in  common. 
The  clause  of  the  will  which  is  supposed  to 
vest  the  above  interests  In  the  parties  is  the 
third,  and  Is  as  follows:  "Third — I  do  give, 
devise  and  bequeath  unto  my  wife,  Elizabeth 
M.  Claridge,  for  and  during  her  natural  life, 
my  home  farm  on  which  I  now  live,  consist- 
ing of  two  hundred  acres,  described  as  fol- 
lows, to-wit:  The  north  half  of  the  south- 
east quarter  of  section  15,  and  the  north  half 
of  the  southwest  quarter  of  section  14,  and 
the  southeast  quarter  of  the  southwest  quar- 
ter of  section  14,  all  in  township  12,  north, 
range  4,  east,  In  Shelby  county,  in  the  state 
of  Illinois ;  and  it  is  my  will  and  desire,  and 
I  do  direct,  that  during  the  life  of  my  said 
wife  my  said  daughter,  Mary  Jerusha  Dixon, 
and  her  children,  William  Dixon  and  Elzina 
Dixon,  shall  live  upon  said  home  place  and 
enjoy  the  use  and  rents  and  profits  thereof, 
and  at  the  death  of  said  wife  I  will  and  de- 
vise said  home  place  to  my  daughter,  Mary 
Jerusha  Dixon,  and  her  said  children,  Wil- 
liam Dixon  and  Elzina  Dixon,  and  the  sur- 
vivors of  them,  and  to  their  heirs  and  as- 
signs forever."  The  bill  alleges  that  on  the 
9th  of  January,  1905,  the  widow,  Elizabeth 
M.  Claridge,  died,  and  that  by  virtue  of  said 
will  the  title  to  the  real  estate  thereupon  be- 
came vested  in  Mary  Jerusha  Dixon  and 
her  two  children,  John  W.  Dixon  and  Elzina 
Deadman,  as  tenants  in  common,  each  owning 
one-third  undivided  interest,  and  It  Is  aver- 
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red  that  the  title  In  fee  did  not  vest  In  Mary 
J.  Dixon  and  her  two  children  prior  to  the 
death  of  the  life  tenant  Cordelia  Yantis, 
John  W.  Yantis,  E.  A.  Richardson,  George 
D.  Chafee,  and  others,  were  made  defend- 
ants, and  as  to  the  interest  or  claim  of 
defendants  above  named  It  Is  charged  that 
"they  claim  some  interest  in  or  to  said  prem- 
ises, or  a  part  thereof,  as  grantees,  mort- 
gagees, judgment  creditors,  or  tenants,  which 
said  Interests,  and  each  of  them,  if  any  there 
are,  are  illegal  and  void  and  constitute  a 
cloud  upon  the  title"  of  the  parties  in  inter- 
est. There  is  no  other  averment  in  the  orig- 
inal bill  respecting  the  Interests  or  claims 
of  the  defendants  than  the  general  statement 
above  quoted.  The  bill  concluded  with  the 
usual  prayer  for  partition. 

Cordelia  and  John  W.  Yantis  filed  a  Joint 
and  several  answer  to  said  bill,  admitting  the 
ownership  and  death  of  William  Claridge, 
and  that  the  lands  were  devised  as  stated  in 
the  third  clause  of  the  will.  There  defend- 
ants, however,  contended  for  a  somewhat  dif- 
ferent construction  of  the  clause  of  the  will 
devising  the  lands  In  question.  The  answer 
denies  that  the  title  did  not  vest  under  the 
will  until  the  death  of  the  life  tenant,  and 
charges  that  by  the  will  the  fee  vested  In 
Mary  J.  Dixon  and  her  two  children  subject 
to  the  life  estate  of  Elizabeth  Claridge.  The 
answer  denies  that  Mary  J.  Dixon  and  her 
children,  or  either  of  them,  have  any  inter- 
est whatever  in  said  real  estate,  and  avers 
that  Cordelia  Yantis  owns  all  of  said  real  es- 
tate in  fee  simple,  and  that  the  title  of  Cor- 
delia Yantis  was  obtained  in  the  following 
manner:  On  February  17,  1890,  John  W. 
Dixon  and  wife  conveyed,  by  warranty  deed, 
his  undivided  Interest  in  said  premises  to 
George  D.  Chafee,  and  that  on  February  17, 
1892,  Chafee  conveyed  the  same  premises  to 
Cordelia  Yantis ;  that  on  October  2, 1891,  the 
said  John  W.  Dixon  conveyed,  by  quitclaim 
deed,  all  his  interest  in  the  premises  to  E.  A. 
Richardson,  and  on  May  19,  1892,  said  Rich- 
ardson conveyed  the  said  premises  to  Cordelia 
Yantis.  The  answer  then  alleges  a  recovery 
of  a  judgment  in  favor  of  J.  J.  Chrissenberry 
against  John  W.  and  Mary  J.  Dixon,  and, 
by  virtue  of  an  execution  on  said  judgment 
levied  upon  the  interest  of  Mary  J.  Dixon, 
Cordelia  Yantis  obtained  a  sheriffs  deed,  un- 
der said  sale,  September  29, 1894,  to  the  inter- 
est of  Mary  J.  Dixon  in  the  premises.  By  the 
conveyance  aforesaid  It  is  alleged  that  Cor- 
delia Yantis  became  the  owner  in  fee  simple 
of  a  two-thirds  interest  in  said  land,  subject 
only  to  the  life  estate  of  the  widow,  Elizabeth 
Claridge.  The  answer  then  avers  that  on 
October  1,  1894,  Cordelia  Yantis,  as  owner  of 
a  two-thirds  Interest  in  fee,  filed  her  bill 
for  partition  against  Elzlna  Deadman,  and 
avers  that  such  proceedings  were  had  in  that 
case  as  resulted  in  a  decree  of  the  circuit 
court  of  Shelby  county  finding  that  Cordelia 
Yantis  was  the  owner  of  two-thirds,  and  El- 
zina Deadman  the  owner  of  the  remaining 


one-third.  The  answer  shows  that  commis- 
sioners were  appointed  in  that  proceeding, 
who  found  the  lands  not  susceptible  of  divi- 
sion and  partition  and  assigned  the  N.  E.  & 
of  the  S.  W.  %  of  section  14  and  the  N.  W.  % 
of  the  S.  W.  %  of  section  12,  being  80  acres 
of  the  200  acres,  to  Elizabeth  Claridge  in  full 
of  her  interest  In  the  whole.  The  answer 
shows  that  the  lands  were  appraised  in  sepa- 
rate tracts  at  $3,200;  that  the  sale  was  had 
on  November  30,  1894;  that  Cordelia  Yantis 
bought  the  same  for  $3,275 ;  that  the  master 
issued  a  certificate  of  sale  to  her,  which  was 
by  her  assigned  to  C.  W.  Steward,  upon 
which  a  master's  deed  was  issued  April  1, 
1895,  conveying  to  Steward  the  whole  of  said 
premises,  including  the  80  acres  set  off  to 
the  widow,  subject,  however,  to  her  life  estate 
in  said  80  acres;  that  the  sale  was  after- 
wards approved  by  the  court;  and  that  El- 
zina  Deadman  received,  in  full  of  her  one- 
third  interest,  $1,078.41,  and  receipted  for 
the  same.  The  answer  charges  that  Elzina 
Deadman  had  been  duly  served  with  process 
and  had  full  knowledge  of  all  of  said  proceed- 
ings, and  that  she  received  and  receipted  for 
the  proceeds  of  said  sale,  and  that  the  pur- 
chaser, Steward,  went  Into  possession  of  120 
acres  of  said  land;  the  widow  being  in  pos- 
session of  the  other  80.  It  is  alleged  that  by 
virtue  of  said  partition  proceeding  and  sale 
said  Steward  became  the  owner  In  fee  simple 
of  the  whole  of  said  tract,  subject  to  the 
life  estate  in  80  acres,  and  that  he  went  in- 
to possession  and  remained  in  open  and  no- 
torious possession  from  thence  until  he  con- 
veyed the  same;  that  afterwards  the  widow 
leased  the  said  80  acres  to  said  Steward ;  and 
that  under  the  said  lease  said  Steward  was  in 
possession  of  the  80  acres  and  of  the  120 
acres  as  owner.  It  is  averred  that  said  Stew- 
ard made  valuable  and  lasting  improvements 
upon  said  premises  after  he  obtained  said  deed 
and  before  the  commencement  of  this  suit; 
that  on  June  10,  1904,  said  Steward,  in  con- 
sideration of  $5,000,  conveyed  the  whole  of 
said  premises  to  Cordelia  Yantis,  subject  to 
the  rights  of  the  widow  therein;  that  Corde- 
lia Yantis  succeeded  to  the  immediate  pos- 
session of  said  premises  and  has  been  in  pos- 
session all  of  the  time  until  the  bringing  of 
this  suit,  and  still  is  in  possession  of  same. 
It  Is  averred  that  said  Steward  and  Cordelia 
Yantis  paid  all  of  the  taxes  assessed  upon 
said  premises  under  claim  and  color  of  title 
made  in  good  faith,  and  that  such  payment 
of  taxes  was  made  for  more  than  seven  suc- 
cessive years  preceding  the  filing  of  the  bill. 
The  answer  claims  title  by  limitation,  and 
sets  up  the  laches  of  Elzina  Deadman  in 
bringing  this  suit  as  a  bar  to  the  same.  By 
an  amendment  to  her  answer  Cordelia  Yantis 
alleges  that  she  made  valuable  and  lasting 
improvements  on  the  land  after  she  obtained 
the  deed  from  Steward. 

John  W.  Dixon  filed  a  cross-bill,  In  which 
he  claimed  to  be  the  owner  of  a  one-third 
undivided  interest  In  the  premises,  and  eharg- 
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ed  that  Mary  J.  Dixon  and  Elzlna  Deadman 
were  the  owners  of  the  other  undivided  two- 
thirds  interest  therein.  He  charges  in  his 
cross-bill  that  his  undivided  interest  Is  sub- 
ject to  a  certain  Indebtedness  due  to  John 
W.  or  Cordelia  Yantls,  secured  by  a  mort- 
gage upon  his  interest,  brought  about  as  fol- 
lows: On  February  17,  1890,  John  W.  Dixon 
borrowed  from  George  D.  Chafee  $500  and 
executed  to  Chafee  a  mortgage  in  the  form  of 
a  deed  for  said  premises  to  secure  a  note  for 
said  amount;  that  on  October  2,  1891,  be 
became  indebted  to  E.  A.  Richardson  in  the 
sum  of  $100,  and  executed  to  him  a  mortgage 
in  the  form  of  a  deed  upon  said  premises  to 
secure  said  debt;  alleges  that  on  February 
17,  1892,  said  Chafee  and  Richardson  were 
desirous  of  receiving  their  money,  and  John 
W*.  Dixon  arranged  with  John  W.  Yantls  for 
the  money  to  pay  said  Indebtedness,  and 
Chafee  and  Richardson  were  to  transfer  said 
security  to  Yantls ;  that  in  pursuance  of  this 
arrangement  Chafee  and  Richardson,  at  the 
request  of  Dixon,  and  by  arrangements  with 
John  W.  Yantls,  conveyed  said  premises  to 
Cordelia  Yantls;  avers  that  said  Yantls  paid 
the  indebtedness  to  Chafee  and  Richardson 
and  advanced  to  Dixon  the  further  sum  of 
$400,  making  a  total  of  about  $1,200;  that 
John  W.  Dixon  executed  his  notes  to  said 
Yantis  for  said  amount  and  received  from 
said  Yantis  bond  for  a  deed  for  the  reconvey- 
ance of  said  premises  upon  the  payment  of 
said  indebtedness;  alleges  that  he  has  made 
payments  in  money  and  property  to  a  large 
•amount,  and  that  there  is  not  to  exceed  the 
sum  of  $600  now  due  on  said  Indebtedness; 
prays  for  an  accounting  and  offers  and  ten- 
ders to  pay  whatever  may  be  found  to  be 
due  upon  such  accounting;  and  asks  that  the 
conveyance  to  Cordelia  Yantis  be  held  as  a 
mortgage,  and  that  he  be  allowed  to  redeem 
therefrom.  Cordelia  Yantis  and  John  W. 
Yantis  answered  the  cross-bill,  in  which  they 
deny  that  the  transaction  by  which  the  title 
was  conveyed  to  Cordelia  Yantis  was  a  loan, 
or  that  the  deed  was  a  mortgage,  and  reas- 
serted, as  in  their  previous  answer  to  the 
original  bill,  that  the  transaction  was  a 
sale,  and  that  the  deed  was  an  absolute  con- 
veyance made  in  pursuance  thereof.  The 
answer  sets  up  possession,  payment  of  taxes, 
making  of  valuable  improvements,  and  In- 
sists that  John  W.  Dixon  Is  estopped,  by  rea- 
son of  laches,  from  claiming  any  rights  in 
the  premises. 

After  replications  were  filed  the  cause  was 
referred  to  a  special  master  to  take  the 
proofs  and  report  his  conclusions,  both  of  law 
and  fact.  The  master  reported  that  the 
original  bill  and  cross-bill  were  not  sustain- 
ed by  the  proof,  and  that  the  equities  were 
with  defendants  as  to  both  bills,  and  recom- 
mended a  decree  dismissing  them.  Elzina 
Deadman  filed  62  objections  to  the  findings  of 
the  master  as  respects  the  original  bill,  and 
John  W.  Dixon  filed  23  objections  to  the  find- 


ings on  the  cross-bill,  all  of  which  were  over- 
ruled by  the  master,  and  the  case  was  heard 
in  the  circuit  court  on  exceptions  to  the  mas- 
ter's ruling.  The  circuit  court  overruled  all 
exceptions  and  entered  a  decree  dismissing 
both  the  original  and  cross  bills. 

The  evidence  in  this  case  is  very  volumi- 
nous and  need  not  be  set  out  in  this  state- 
ment. The  testimony  bearing  upon  such 
questions  of  fact  as  are  necessary  to  be  de- 
termined will  be  set  out  and  discussed  in  the 
opinion. 

R.  M.  Peadro  and  Braz  D.  Toll,  for  appel- 
lants. Walter  C.  Headen,  George  B.  Rhoads, 
and  Dove  &  Dove,  for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  Under  the  third  clause  of  the  will 
of  William  Clarldge  there  can  be  no  doubt 
that  the  testator  intended  that  bis  wife,  Eliz- 
abeth M.  Claridge,  should  have  the  200  acres 
of  land  in  controversy  during  her  natural 
life,  and  that  his  daughter,  Mary  J.  Dixon, 
and  her  children,  John  W.  and  Elzina,  and 
the  survivors  of  them,  should  have  a  vested 
fee-simple  title  in  remainder,  subject  only 
to  the  life  estate  of  the  widow.  The  title  of 
the  tenants  In  fee  being  vested  upon  the 
death  of  the  testator,  it  became  subject  to 
the  laws  of  conveyance,  partition,  and  sale 
on  execution  for  the  debts  of  the  owners. 
That  reversioners  and  remaindermen  owning 
interests  in  fee  In  land  subject  to  an  unex- 
pired life  estate  are  entitled  to  partition  is 
well-established  law  in  this  Btate.  Scovllle 
v.  Hilliard,  48  111.  453;  Hartmann  v.  Hart- 
mann,  59  111.  103;  Drake  v.  Merkle,  153  111. 
318,  38  N.  E.  654;  Ruddell  v.  Wren,  208  111. 
508,  70  N.  E.  751;  Miller  v.  Lanning,  211 
111.  620,  71  N.  E.  1115;  Dee  v.  Dee,  212  I1L 
338,  72  N.  E.  429.  It  is  equally  well  estab- 
lished that  a  vested  remainder  Is  subject  to 
levy  and  sale  on  execution  against  the  re- 
mainderman. Railsback  v.  Lovejoy,  116  111. 
442,  6  N.  E.  504;  Springer  v.  Savage,  143 
111.  301,  32  N.  E.  520;  Ducker  v.  Burnhanx, 
146  111.  9,  34  N.  E.  558,  37  Am.  St.  Rep.  135; 
Brokaw  v.  Ogle,  170  111.  115,  48  N.  E.  394.  In 
the  case  last  above  cited  it  is  held  that  the 
remainderman's  interest  Incumbered  with  a 
homestead  may  be  levied  upon  and  sold  sub- 
ject to  the  homestead  right  of  the  widow, 
and  that  such  premises  are  subject  to  parti- 
tion among  the  heirs,  subject  to  the  right  of 
dower  and  homestead  estate  of  the  widow. 
The  rule  appears  to  be  otherwise  with  re- 
spect to  contingent  remainders.  Haward  v. 
Peavey,  128  111.  430,  21  N.  E.  503,  15  Am.  St 
Rep.  120. 

Since  it  is  contended  that  the  titles  of  Mary 
J.  and  John  W.  Dixon  and  Elzina  Deadman 
were  divested  at  different  times  and  by  dif- 
ferent methods,  it  will  be  necessary  to  con- 
sider the  case  as  applicable  to  each  of  these 
parties  separately. 

First  as  to  the  interest  of  Elzina  Dead- 
man.   The  evidence  shows  that  the  partition 
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proceeding  set  up  In  the  answer  of  John  W. 
and  Cordelia  Yantls  was  regularly  conducted 
and  resulted  In  a  decree  for  the  sale  of  the 
premises;  that  there  was  personal  service 
upon  Elzina  Deadman,  as  shown  by  the  re- 
turn of  the  sheriff  of  Moultrie  county  and  by 
the  finding  of  the  court  In  the  decree;  that 
in  pursuance  of  the  decree  a  sale  was  had, 
and  the  premises  brought  approximately 
their  appraised  value;  that  Cordelia  Yantls 
became  the  purchaser  at  the  sale  and  receiv- 
ed a  certificate  of  purchase,  which  she  as- 
signed to  C.  W.  Steward,  upon  which  a  mas- 
ter's deed  was  issued  to  Steward  April  1, 
1895.  The  evidence  also  shows  that  Steward 
immediately  took  possession  of  120  acres  of 
the  land  in  question  and  continued  to  bold 
the  same  until  June  10,  1904,  when  he  con- 
veyed the  premises  to  Cordelia  Yantls.  El- 
zina Deadman  made  no  defense  to  this  bill 
for  partition.  Without  regard  to  the  validity 
of  the  Yantls  title  to  the  two-thirds  interest 
which  she  claimed  In  that  suit  as  against 
Mary  J.  and  John  W.  Dixon,  it  Is  clear  that, 
so  far  as  Elzina  Deadman  is  concerned,  she 
Is  bound  by  that  decree,  and  will  not  be 
heard  to  say  In  this  or  any  other  suit  that 
Cordelia  Yantls  had  no  title.  If  she  desired 
to  question  the  title  of  Cordelia  Yantls  to 
the  Interest  she  claimed,  she  should  have 
done  so  in  the  original  partition  suit  between 
herself  and  Cordelia  Yantls.  Having  failed 
to  question  her  title  In  that  suit,  she  will  not 
be  heard  now  to  say  that  Cordelia  Yantls 
had  no  Interest,  and  that  the  shares  claim- 
ed by  her  belonged  to  other  persons.  She  Is 
estopped  by  the  adjudication  in  that  case 
from  asserting  the  nonexistence  of  the  Yan- 
tls title,  which  was  directly  Involved  and 
passed  on  in  that  litigation.  ■  She  received 
the  proceeds  of  her  one-third  interest,  which 
she  has  held  from  the  time  distribution  was 
made  and  still  holds  the  same,  and  does  not, 
by  her  bill,  offer  to  restore  the  same  to  the 
purchaser  at  the  sale.  After  the  receipt  of 
her  share  of  4he  proceeds  of  the  sale,  Elzina 
Deadman  remained  silent  when  In  conscience 
she  should  have  spoken;  now  equity  will  de- 
bar her  from  speaking  when  in  conscience 
she  ought  to  remain  silent.  Relying  on  his 
title  obtained  with  a  knowledge  of  this  ap- 
pellant, the  purchaser  took  possession  and 
has  expended  large  sums  of  money  in  im- 
provements and  taxes,  and  it  would  be  high- 
ly Inequitable,  If  not  positively  fraudulent, 
to  permit  his  title  to  be  disturbed  by  one 
whose  silence  justified  a  belief  that  her  claim 
had  been  abandoned. 

Conceding  the  existence  of  irregularities 
in  the  partition  proceeding,  there  Is,  In  our 
opinion,  such  a  want  of  diligence  In  applying 
for  relief  that  a  court  of  equity  cannot  grant 
it  without  relaxing  Its  respect  for  some  of 
the  elementary  maxims  that  have  ever  con- 
trolled in  the  administration  of  equitable 
remedies.  The  summons  In  the  partition  case 
was  served  on  Elzina  Deadman  on  the  2d  day 
of  October,  1804,  and  the  master's  deed  was 


executed  on  April  1,  1895.  She  filed  her  bill 
in  this  case  on  November  1, 1905.  There  was 
therefore  a  delay  of  more  than  10  years  from 
the  date  of  the  master's  deed  and  more  than 
11  years  from  the  service  of  the  summons, 
and  since  she  offered  no  defense  her  acquies- 
cence may  well  be  said  to  date  from  the  serv- 
ice of  the  summons.  No  circumstances  exist 
to  shield  her  from  the  rule  that  "equity  aids 
the  diligent — not  those  who  slumber  on  their 
rights."  The  scope  and  effect  of  this  rule, 
irrespective  of  any  statutory  limitation,  was 
stated  by  an  eminent  English  chancellor  as 
follows:  "A  court  of  equity,  which  is  never 
active  in  relief  against  conscience  or  public 
convenience,  has  always  refused  its  aid  to 
stale  demands  when  the  party  has  slept  up- 
on his  rights  and  acquiesced  for  a  great 
length  of  time.  Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence."  This  salutary 
rule  has  been  constantly  applied  by  courts 
of  equity  in  this  state  from  its  earliest  his- 
tory down  to  the  present  time,  and  our  Re- 
ports abound  In  cases  illustrative  of  its  ap- 
plication. In  administering  their  remedies, 
courts  of  equity,  while  sometimes  adopting 
the  statutory  period  of  limitation,  by  anal- 
ogy Lave  never  regarded  themselves  bound 
down  by  any  hard  and  fast  rule,  but,  looking 
at  the  parties,  their  relation  to  each  other, 
and  the  surrounding  circumstances,  have  de- 
termined the  question  of  diligence  in  each 
case  according  to  equity,  having  due  regard 
for  these  elementary  principles  upon  which 
their  Jurisdiction  rests. 

This  much  we  have  said  on  the  assumption 
that  the  partition  proceeding  was  so  Irregular 
as  to  give  rise  to  some  equities  in  favor  of 
this  appellant  had  she  applied  to  the  court  in 
due  season  and  In  a  proper  manner,  but  we 
fail  to  find  any  such  Irregularities.  It  Is 
probably  true  that  the  court  erred  In  circum- 
scribing the  life  estate  of  Elizabeth  M.  Clar- 
idge  to  80  acres,  when,  under  the  will,  she 
was  entitled  to  a  life  estate  In  the  entire 
200  acres.  But  even  If  this  should  be  grant- 
ed, the  life  tenant  did  not  complain,  but  ac- 
cepted what  was  awarded  her  and  enjoyed  it 
as  long  as  she  lived.  Perhaps  80  acres  was 
all  she  wanted.  At  all  events,  this  error,  if 
error  it  was,  did  the  tenants  in  fee  no  harm, 
but  was  an  advantage  to  them  by  clearing 
off  the  life  estate  from  120  acres,  thereby  en- 
hancing the  value  of  the  fee.  If  there  Is  any 
other  Irregularity  In  the  partition  proceeding, 
It  has  not  been  pointed  out,  and  we  have 
been  unable  to  discover  It.  We  can  scarcely 
conceive  of  a  case  in  which  the  complaining 
party  has  so  little  to  commend  her  to  the 
favorable  consideration  of  a  court  of  equity. 
There  was  no  error  in  dismissing  the  original 
bill  so  far  as  Elzina  Deadman  was  concerned. 

As  to  the  case  of  Mary  J.  Dixon:  It  will 
be  remembered  that  Mary  J.  Dixon  is  the 
mother  of  Elzina  Deadman  and  John  W. 
Dixon.  The  evidence  shows  that  Mary  J. 
Dixon  became  surety  for  her  son,  John,  on 
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certain  notes  upon  which  suit  was  brought, 
resulting  in  a  judgment  for  $177  against 
Mary  J.  Dixon,  and  by  virtue  of  an  execu- 
tion issued  upon  said  judgment  ber  interest 
In  tbe  200  acres  of  land  was  sold  to  Cordelia 
Yantls,  and  that  Illinois  W.  Hess,  who  bad 
a  judgment  against  John  W.  and  Mary  J. 
Dixon  for  $200,  after  tbe  expiration  of  12 
months  and  within  15  months  from  the  sher- 
iff's sale,  redeemed  tbe  premises  and  assigned 
bis  judgment  and  certificate  of  redemption  to 
Cordelia  Yantls,  to  whom  a  sheriff's  deed  was 
Issued  for  the  undivided  interest  of  Mary 
J.  Dixon  In  1881.  After  the  sheriff's  deed 
was  Issued,  Mary  J.  Dixon  never  took  any 
steps  to  set  aside  tbe  sale  or  redeem  there- 
from, but  appears  to  have  abandoned  all 
claim  to  any  interest  In  the  premises  until 
this  suit  was  brought  by  her  daughter,  Elzlna 
Deadman,  and  she  was  brought  in  first  as  a 
defendant,  and  afterwards,  by  amendment, 
made  a  complainant  in  the  original  bill.  The 
principal  objection  made  to  the  judgment 
•gainst  Mary  J.  Dixon  upon  which  her  Inter- 
est In  this  farm  was  sold  Is  a  claim  that  the 
debt  had  been  paid  by  the  sale  of  lumber  and 
ties  off  tbe  land  before  suit  was  brought,  and 
that  tbe  judgment  was  therefore  based  upon 
a  groundless  claim.  There  is  some  testimony 
tending  to  show  that  a  sufficient  amount  of 
timber  was  removed  from  tbe. premises  and 
sold  to  the  Chicago  &  Eastern  Illinois  Rail- 
road Company,  through  Richardson,  to  have 
paid  the  debt  In  full,  but  the  evidence  is  not 
at  all  clear  upon  this  point  We  do  not  deem 
this  a  question  of  controlling  importance,  and 
hence  will  not  set  out  and  discuss  tbe  evi- 
dence bearing  upon  that  question.  If  it  was 
established  that  no  debt  in  fact  existed  at  the 
time  the  suit  was  brought  and  judgment  ren- 
dered, tbe  judgment  would  simply  be  void- 
able on  tbe  ground  of  fraud.  The  purchaser 
at  an  execution  sale  is  not  required  to  look 
beyond  what  is  disclosed  upon  tbe  face  of 
tbe  record  to  ascertain  If  tbe  judgment  was 
founded  upon  a  bona  fide  debt  The  judg- 
ment thus  fraudulently  obtained  is  not  abso- 
lutely void,  but  is  only  voidable,  at  tbe  In* 
stance  of  tbe  party  aggrieved,  when  relief  Is 
applied  for  in  apt  tune.  Mary  J.  Dixon  has 
failed  to  pursue  ber  remedy  with  that  dili- 
gence that  is  required  to  give  ber  a  standing 
In  a  court  of  equity.  All  that  has  been  said 
upon  this  question  in  disposing  of  the  case 
of  Elzlna  Deadman  applies  to  tbe  case  of 
Mary  J.  Dixon,  and  for  tbe  reasons  there 
given  there  was  no  error  in  dismissing  tbe 
bill  as  to  ber. 

Tbe  case  ss  to  John  W.  Dixon:  By  bis 
cross-bill  John  W.  Dixon  alleges  that  his 
deeds  to  C  ha  fee  and  Richardson  were  in- 
tended to  secure  the  grantees  for  certain  In- 
debtedness due  from  blm  to  them,  and  that 
their  deeds  to  Cordelia  Yantls  were  given  to 
secure  a  loan  made  for  the  purpose  of  ob- 
taining money  to  liquidate  tbe  Cbafee  and 
Richardson  debts.  So  far  as  the  deed  execut- 
ed to  Chafes  Is  concerned,  the  evidence  sat- 


isfactorily shows  that  It  was  made  as  se- 
curity for  a  debt  of  $500,  and  tbe  same  may 
be  said  with  reference  to  tbe  conveyance 
made  by  Dixon  to  Richardson;  but  when 
these  parties  conveyed  to  Yantls,  the  evidence 
does  not  support  the  contention  of  John  W. 
Dixon  that  the  conveyance  to  Yantls  was 
likewise  intended  as  a  mere  security  for  a 
debt  Upon  this  subject  E.  A.  Richardson 
testifies  that  John  W.  Dixon  told  bim  that  he 
wanted  to  sell  bis  interest  and  straighten 
up  his  debts';  that  Richardson  made  an 
agreement  with  Yantls  by  which  Yantls  was 
to  furnish  the  money  to  pay  Chafee  and 
Richardson  and  some  other  claims  against 
Dixon  and  give  Dixon  $400  in  cash  and  take 
a  deed  to  bis  interest  in  tbe  premises;  and 
that  this  arrangement  was  consummated. 
He  testifies  that  the  conveyance  to  Yantls 
was  an  absolute  conveyance  of  all  interest 
that  John  W.  Dixon  had,  and  that  there  was 
no  agreement  that  Yantls  would  reconvey  to 
Dixon  upon  the  payment  of  tbe  amount  of 
money  furnished  to  him  by  Yantls.  Cbafee 
testifies  that  he  made  a  deed  to  Yantls  In 
pursuance  of  some  arrangement  made  by 
Dixon  and  Yantls;  that  be  did  not  know  tbe 
details  of  the  understanding  between  them. 
Yantls  testifies  that  he  bought  Dixon's  in- 
terest outright  and  paid  for  It,  and  that  Cha- 
fee and  Richardson  made  the  deeds  to  Cor- 
delia Yantls,  bis  wife,  by  tbe  mutual  con- 
sent of  all  tbe  parties.  He  contradicts  the 
claim  of  John  W.  Dixon  that  he  agreed,  ei- 
ther In  writing  or  otherwise,  to  reconvey  tbe 
premises  to  Dixon  upon  tbe  repayment  to 
him  of  the  money  that  he  bad  advanced. 
John  W.  Dixon  is  the  only  witness  who  tes- 
tifies to  the  alleged  agreement  to  reconvey. 
He  says  that  he  executed  his  note  to  Yantls 
at  the  time  the  deed  was  made,  and  that  a 
bond  was  executed  to  blm  by  Yantls,  but 
was  not  signed  by  Mrs.  Yantls.  He  claims 
that  be  left  the  bond  with  Yantls,  and  that 
he  has  never  had  possession  of  It  since.  This 
is  substantially  all  tbe  evidence  bearing  upon 
the  question  Involved.  The  burden  of  proof 
is  upon  the  party  alleging  that  a  deed  ab- 
solute on  Its  face  was  intended  only  as  a 
mortgage  to  establish  such  fact  by  clear 
and  convincing  evidence.  Knowles  v.  Know- 
lee,  88  HI.  1;  Bailey  t.  Bailey,  115  111.  551, 
4  N.  E.  894;  Kelthley  v.  Wood,  151  111.  568, 
88  N.  E.  149,  42  Am.  8t  Rep.  265;  Burgett 
v.  Osborne,  172  111.  227,  50  N.  B.  206;  Wil- 
liams v.  Williams,  180  111.  361,  54  N.  E.  229; 
Heaton  v.  Gaines,  198  HI.  479,  64  N.  B.  1061. 

Appellants  Insist  that  having  established 
that  tbe  conveyances  to  Chafee  and  Richard- 
son were  mortgages,  and  Yantls  having  ac- 
cepted conveyances  from  them  with  notice 
of  the  character  of  title  in  the  grantors,  the 
latter  will  be  held  to  bold  tbe  title  subject 
to  the  same  defeasance  that  existed  hi  the 
original  conveyances,  and  authorities  are  cit- 
ed to  sustain  the  proposition  that  having 
established  the  character  of  mortgages  in 
these  conveyances  they  will  ever  be  treated 
as  mortgages.  Under  tbe  established  law  of 
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this  state,  a  deed  absolute  with  a  parol  or 
verbal  defeasance  is  valid,  and  the  party  en- 
titled to  the  equity  may  maintain  a  bill  to 
redeem  if  the  fact  can  be  established  by  that 
quantity  of  proof  that  the  law  demands. 
Tillson  v.  Moulton,  23  111.  648;  Hallesy  v. 
Jackson,  66  III.  139;  Pearson  v.  Pearson,  131 
111.  464,  23  N.  El  418.  While  a  condition  of 
defeasance  may  rest  in  a  parol  or  verbal 
agreement  between  the  parties,  it  may  be 
extinguished  in  the  same  way.  When  the 
legal  title  is  conveyed  to  secure  a  loan,  no 
action  is  necessary  to  divest  the  right  to  re- 
deem. The  entire  legal  title  is  passed  by 
the  deed.  Pitch  v.  Miller,  200  111.  170,  65  N. 
E.  690.  The  right  to  redeem  may  be  lost  by 
limitation  or  laches.  Where  a  deed  has  beea 
made  which  was  Intended  as  a  mortgage,  and 
the  party  having  the  right  to  redeem  makes  a 
sale  and  directs  the  holder  of  the  legal  ti- 
tle to  convey  the  premises  to  the  purchaser, 
such  purchaser  will  take  the  title  divested 
of  the  condition  of  defeasance.  Maxfield  v. 
Patchen,  29  111.  39;  Carpenter  v.  Carpenter, 
70  111.  457;  West  v.  Reed,  55  111.  242;  Cra- 
mer v.  Wilson,  202  111.  83,  66  N.  E.  809.  The 
preponderance  of  the  evidence  shows  that 
John  W.  Dixon  made  a  sale  to  Yantis,  and 
that  the  conveyance  was  made  in  pursuance 
of  such  arrangement  and  by  bis  direction. 
There  is  here  also  a  want  of  diligence  on  the 
part  of  John  W.  Dixon  to  assert  his  rights. 
The  deeds  to  Mrs.  Yantis  were  made  in  1892. 
and  there  is  no  satisfactory  explanation  giv- 
en why  12  years  should  be  allowed  to  elapse 
before  any  attempt  was  made  to  set  up  his 
right  to  redeem. 

Our  conclusion  Is,  upon  the  whole  case, 
that  neither  Elzina  Deadman,  Mary  J.  Dixon, 
nor  John  W.  Dixon  has  any  title,  rights,  or 
Interests  in  the  premises  involved,  and  that 
there  was  no  error  in  dismissing  the  original 
and  cross  bills  for  want  of  equity. 

The  decree  of  the  circuit  court  of  Shelby 
county  will  be  affirmed. 

Decree  affirmed. 


CiiO  111.  105) 

CHICAGO  TERMINAL  TRANSFER  R.  CO. 
v.  REDDICK. 

(Supreme  Court  of  Illinois.   Oct  23,  1907.  Re- 
hearing Denied  Dec.  5,  1907.) 

1.  Master  and  Sebvant— Death  of  Sebvant 
—Fellow  Sebv ants— Question  or  Law  ob 
Fact. 

Whether  two  servants  in  the  employ  of  a 
common  master  are  fellow  servants  is  usually 
a  question  of  fact;  but,  if  there  is  no  contro- 
versy as  to  the  facts  and  the  conclusions  to  be 
drawn  therefrom,  the  question  may  become  one 
of  law. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1062.] 

2.  Same—Vice  Pbincipal. 

If  a  master  has  conferred  on  one  member 
of  a  class  of  workmen  carrying  on  a  particular 
branch  of  his  business  authority  to  control  the 
movements  of  the  men  under  his  charge,  the 
aervant,  while  in  the  exercise  of  such  authority, 


stands  in  the  place  of  the  master,  and  is  not  a 
fellow  servant  to  those  under  his  direction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  422,  448.] 

3.  Same— Railboads— Switching  Cabs. 

Defendant's  railroad  yardniaster  had  direct- 
ed D.,  the  foreman  of  one  switching  crew,  to 
clear  a  specified  switch  track,  and  had  directed 
intestate's  foreman,  K.,  who  was  in  charge  of 
another  crew,  to  place  certain  cars  on  Bach 
track.  K.,  with  knowledge  of  the  direction* 
given  to  D.,  but  without  informing  himself  as 
to  whether  D.'s  crew  had  cleared  the  track,  or- 
dered intestate  to  cut  off  certain  care  of  a 
train  and  kick  them  by  a  flying  switch  onto 
such  track.  Intestate  mounted  one  of  the  cars 
for  such  purpose  and  was  killed  by  a  collision 
between  tne  cars  so  cut  off  and  one  which  had 
been  left  on  the  track  by  D.  Held,  that  K.  waa 
not  intestate's  fellow  servant  with  reference  to 
such  operation,  but  a  vice  principal,  and  that 
the  master  was  liable  for  his  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  428,  442.J 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  County;  Theodore  Brentano,  Judge. 

Action  by  James  Reddick  against  the  Chi- 
cago Terminal  Transfer  Railroad  Company. 
From  a  judgment  for  plaintiff  by  the  Branch 
Appellate  Court,  First  District,  defendant  ap- 
peals. Affirmed. 

Jesse  B.  Barton,  for  appellant  James  C. 
McShane,  for  appellee. 

HAND,  C.  J.  This  was  an  action  on  the 
case  commenced  by  the  appellee  in  the  su- 
perior court  of  Cook  county,  against  the  ap- 
pellant, to  recover  damages  for  the  death  of 
his  intestate,  John  Russler,  alleged  to  have 
been  occasioned  by  reason  of  the  negligence 
of  one  Frank  J.  Kennedy,  who  waa  in  the 
employ  of  the  appellant  as  the  conductor  (or 
foreman)  of  a  switching  crew  of  which  Russ- 
ler was  a  member.  The  case  was  submitted 
to  the  Jury  upon  a  declaration  containing  two 
counts,  to  which  the  general  Issue  was  filed. 
The  Jury  returned  a  verdict  in  favor  of  the 
appellee  for  $8,500,  which  judgment  has  been 
affirmed  by  the  Branch  Appellate  Court  for 
the  First  District,  and  a  further  appeal  has 
been  prosecuted  to  this  court. 

At  the  close  of  all  the  evidence  the  appel- 
lant made  a  motion  for  a  directed  verdict 
which  motion  was  denied,  and  the  soie  con- 
tention made  in  this  court  as  a  ground  of  re- 
versal is  that  the  court  erred  in  denying  said 
motion,  as  it  is  said  it  clearly  appears  from 
the  undisputed  evidence  that  John  Russler 
and  Frank  J.  Kennedy,  by  reason  of  whose 
negligence  it  is  averred  said  Russler  lost  his 
life,  were  fellow  servants.  It  appears  from 
the  evidence  that  two  switching  crews  were 
working  in  the  yards  of  the  appellant;  that 
Frank  J.  Kennedy  was  the  foreman  of  one 
crew  and  James  Doyle  tbe  foreman  of  the 
other  crew;  that  shortly  before  3  o'clock  on 
the  morning  of  October  30,  1903,  when  Doyle 
and  Kennedy  were  both  present,  the  appel- 
lant's yardniaster  directed  Doyle,  who  with 
his  crew  was  working  in  the  west  part  of 
the  yards,  to  remove  the  cars  from  track  No. 
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11,  and  Kennedy,  who  with  his  crew  was 
working  in  the  east  part  of  the  yards,  to  col- 
lect certain  cars  and  place  them  on  track  No. 
7.  The  Kennedy  crew  consisted  of  an  en- 
gineer, a  fireman,  and  Kennedy,  who  was 
conductor  or  foreman,  and  two  switchmen 
Russler  and  Hitzelberger.  Shortly  after  said 
orders  had  been  given  to  Doyle  and  Kennedy, 
the  engine  of  the  Kennedy  crew  had  hold  of 
a  train  consisting  of  23  cars,  4  or  5  of  which 
cars  Kennedy  directed  to  be  placed  upon 
track  No.  7.  Hitzelberger  lined  up  the  switch- 
es for  track  No.  7,  and  Kennedy  gave  the  en- 
gineer the  signal  to  back  up  the  train.  As 
the  rear  end  of  the  train  passed  Kennedy  and 
Russler,  Kennedy  directed  Russler  to  cut  off 
the  cars,  which  were  located  upon  the  rear 
end  of  the  train,  which  were  to  be  placed  up- 
on track  No.  7.  Russler  mounted  the  east 
car  to  be  cut  off,  as  It  passed  him,  and  made 
the  cut  The  train  was  moving  rapidly,  with 
a  view  to  kick  the  cars  desired  to  be  left 
upon  track  No.  7  onto  that  track.  At  the 
time  the  flying  switch  was  made  Doyle  had 
failed  to  remove  one  of  the  cars  from  track 
No.  7,  which  was  left  standing  near  the  east 
end  of  that  track,  and  as  the  cars  which 
Russler  had  cut  from  the  train,  and  upon  the 
east  one  of  which  he  was  riding,  went  in  upon 
track  No.  7,  the  west  car  of  the  cut  came  In 
contact  with  the  car  standing  upon  track  No. 
7,  with  the  result  that  Russler  was  thrown 
from  the  car  upon  which  he  was  riding  to 
and  upon  the  track,  and  was  run  over  and 
killed,  by  the  rear  end  of  the  train  from 
which  the  cut  had  been  made,  which  continu- 
ed to  move  In  the  same  direction  as  the  cut. 
It  was  dark,  the  train  was  moving  rapidly, 
and  Russler  had  no  knowledge  that  a  car 
was  standing  upon  track  No.  7  at  the  time  he 
made  the  cut  in  obedience  to  the  order  of 
Kennedy,  and  the  negligence  relied  upon  to 
Justify  a  recovery  was  the  act  of  Kennedy 
in  ordering  the  cut  of  cars  which  he  had  or- 
dered Russler  to  make  to  be  kicked  in  upon 
track  No.  7  without  knowing  that  Doyle  had 
removed  the  cars  from  said  track  and  that 
the  track  was  unobstructed.  The  fact  that 
such  neglect  of  Kennedy  constituted  action- 
able negligence  Is  not  controverted. 

The  question  whether  two  servants  in  the 
employ  of  a  common  master  are  fellow  serv- 
ants is  usually  a  question  of  fact  Chicago 
Sc.  Eastern  Illinois  Railroad  Co.  v.  Driscoll, 
207  111.  9,  69  N.  E.  620.  If,  however,  there  is 
no  controversy  as  to  the  facts  and  the  con- 
clusions to  be  drawn  therefrom,  such  ques- 
tion may  become  a  question  of  law.  Chi- 
cago &  Eastern  Illinois  Railroad  Co.  v.  Dris- 
coll, 176  111.  330,  52  N.  E.  921.  It  has,  how- 
ever, been  held  by  this  court  that  If  the  mas- 
ter has  conferred  upon  one  member  of  a 
class  of  workmen  carrying  on  a  particular 
branch  of  his  business — such  as  the  conduc- 
tor of  a  switching  crew — authority  to  control 
or  direct  the  movements  of  the  men  under 
his  charge,  while  in  the  exercise  of  such  au- 


thority such  servant  stands  In  the  place  of 
the  master,  and  the  relation  of  fellow  serv- 
ants does  not  exist  between  such  servant  and 
the  men  over  whom  he  exercises  such  author- 
ity while  he  is  In  the  exercise  of  such  author- 
ity, although  at  other  times  the  relation  of 
fellow  servants  may  exist  between  such  serv- 
ant and  the  other  employes  of  the  common 
master.  Illinois  Southern  Railway  Co.  v. 
Marshall,  210  111.  562,  71  N.  E  597,  CG  L. 
R.  A.  297;  Chicago  &  Alton  Railroad  Co.  v. 
May,  108  111.  288;  Chicago,  Rock  Island  & 
Pacific  Railway  Co.  v.  Strong.  228  111.  281,  81 
N.  E.  1011.  At  the  time  Kennedy  directed 
Russler  to  cut  the  cars  from  the  moving 
train  which  were  to  be  kicked  in  upon  track 
No.  7,  Kennedy  clearly  was  a  vice  principal 
of  the  appellant,  and  Russler  was  bound  to 
obey  his  command,  or  refuse  so  to  do  at  his 
peril.  Kennedy  knew  that  cars  had  been 
standing  upon  track  No.  7  a  very  short  time 
before  he  gave  the  order  to  Russler,  and,  al- 
though he  knew  Doyle  had  been  directed  to 
remove  the  cars  from  track  No.  7,  it  was  ac- 
tionable negligence  on  his  part  to  order  the 
cut  to  be  made  by  Russler  and  the  cars  to  be 
kicked  in  upon  said  track  without  being  in- 
formed whether  said  track  had  been  cleared 
of  cars  by  Doyle. 

We  are  of  the  opinion  the  evidence  found 
in  this  record  fairly  tends  to  show  that  Ken- 
nedy was  acting  as  the  vice  principal  of  the 
appellant  at  the  time  he  gave  such  negligent 
order  to  Russler  and  caused  the  cut  of  cars 
upon  which  he  knew  Russler  was  riding  to  be 
thrown  in  upon  track  No.  7,  and  that  the  re- 
lation of  fellow  servants  did  not  exist  be- 
tween Kennedy  and  Russler  at  the  time  Russ- 
ler lost  his  life,  and  that  the  trial  court  did 
not  err  in  declining  to  take  the  case  from  the 
jury. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 
Judgment  affirmed. 


(BO  111.  380) 

PEOPLE  ex  rel.  RASTER  v.  HEALY,  State's 
Attorney. 

(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  Quo  Warranto — Information  in  Nature 
of  Quo  Warranto— Nature  of  Remedy. 

An  information  in  the  nature  of  a  quo  war- 
ranto is  a  civil  remedy  when  used  for  the  pro- 
tection of  private  rights. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  1.J 

2.  Same— Discretion  of  Public  Prosecutor. 

Where  an  individual  seeks  relief  of  a  pri- 
vate nature  under  Hurd's  Rev.  St.  1905,  c.  112, 
6  1.  providing  that,  when  a  person  unlawfully 
holds  an  office  in  a  corporation  created  by  the 
state,  the  Attorney  General  or  state's  attorney, 
either  of  his  own  accord  or  at  the  instance  of  an 
individual,  may  petition  the  court  for  leave  to 
file  an  information  in  the  nature  of  a  quo  war- 
ranto, the  only  discretion  vested  in  the  prose- 
cuting officer  is  to  determine  whether  the  docu- 
ments presented  to  him  are  in  proper  legal  form, 
and  whether  evidence  is  presented  sufficient  to 
establish  the  person's  prima  facie  right  to  the 
relief. 
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3.  Sank. 

The  arbitrary  discretion  possessed  by  the 
Attorney  General  at  common  law  to  determine 
as  to.  the  institution  of  quo  warranto  proceed- 
ings still  exists  where  the  proceedings  are 
brought  by  the  people  and  involve  no  individual 
grievance  of  the  relator. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Quo  Warranto,  8  37.] 

4.  Mandamus  —  Acts  op  Public  Officers  — 
Refusal  to  Sign  Petition  fob  Quo  Wab- 
banto. 

Mandamus  is  the  proper  remedy  to  compel 
a  public  prosecutor  to  sign  and  file  a  petition 
for  leave  to  file  an  information  in  the  nature  of 
a  quo  warranto. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Mandamus,  S  146.] 

5.  Quo  Warranto— Pbocedube. 

In  applying  for  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto,  a  petition 
ready  for  filing  when  signed,  together  with  an 
affidavit  by  a  person  familiar  with  the  facts, 
containing  a  full  statement  thereof  drawn  so 
that  perjury  may  be  assigned  thereon  if  materi- 
ally false,  should  be  addressed  to  the  court  and 

K resented  to  the  prosecuting  officer,  who,  if 
e  signs  the  petition,  should  present  it  with  the 
affidavit  for  the  consideration  of  the  court. 

fEd.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  41,  Quo  Warranto,  §  35.] 

6.  Same— -Affidavit  in  Support  or  Petition 
— Sufficiency. 

An  affidavit  in  support  of  a  petition  for 
leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  to  test  the  right  of  a  person  to 
an  office,  which  avers  that  the  board  of  directors 
of  a  corporation  consists  of  ten  persons,  that 
the  by-laws  provide  that  a  majority  shall  con- 
stitute a  quorum,  that  upon  the  resignation  of 
the  treasurer  five  members  of  the  board  (naming 
them)  held  a  meeting  and  attempted  to  elect  a 
treasurer,  and  that  as  a  result  thereof  a  certain 
person  claims  to  have  been  elected  treasurer,  ia 
sufficient 

Appeal  from  Circuit  Court,  Cook  County; 
R.  W.  Clifford,  Judge. 

Mandamus  by  the  people,  on  the  relation 
of  Edwin  O.  Raster,  to  compel  John  J.  Healy, 
as  state's  attorney,  to  sign  a  petition  for 
leave  to  file  an  information  In  the  nature  of 
a  quo  warranto.  From  a  judgment  for  re- 
spondent petitioner  appeals.  Reversed  and 
remanded,  with  directions. 

On  May  15,  1906,  the  relator,  Edwin  O. 
Raster,  filed  in  the  circuit  court  of  Cook 
county  a  petition  for  mandamus  against  John 
J.  Healy,  state's  attorney  of  that  county, 
praying  for  a  writ  commanding  him  to  sign 
a  petition  for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto  against  one 
Horace  L.  Brand,  charged  with  having  usurp- 
ed the  office  of  treasurer  of  the  Illinois  Pub- 
Using  Company. 

The  petition  for  mandamus  alleges  that  on 
April  2,  1906,  relator  presented  to  appellee  a 
petition,  with  relator's  affidavit  in  support 
thereof,  which  petition  was  addressed  to  the 
circuit  court  of  Cook  county,  and  prayed 
leave  to  file  an  information  In  the  nature  of 
a  quo  warranto  against  Horace  L.  Brand, 
and  that  at  appellee's  request  both  relator 
and  the  respondent  In  said  petition,  so  pre- 
sented to  appellee,  appeared  before  appellee, 


who  gave  them  a  hearing  and  afterward  re- 
fused to  sign  said  petition;  that  appellee 
made  no  objection  to  the  sufficiency  of  the 
same  in  law,  and  suggested  no  other  way  In 
which  relator  could  have  his  rights  judicially 
determined;  that  on  May  10,  1906,  relator 
presented  a  similar  petition  and  affidavit  to 
William  H.  Stead,  Attorney  General  for  the 
state  of  Illinois,  and  requested  him  to  sign 
said  petition,  but  be  refused,  giving  as  his 
sole  reason  therefor  that  the  appellee  had  re- 
fused to  sign  the  first-mentioned  petition,  and 
that  he  would  not  act  on  a  similar  petition  in 
reference  to  the  same  subject  contrary  to  the 
action  of  the  state's  attorney.  The  petition 
for  mandamus  sets  out  In  full  section  1  of 
chapter  112  of  Hurd's  Revised  Statutes  of 
1905,  and  alleges  that  it  was  the  duty  of 
appellee,  under  the  above  statute,  to  sign 
the  petition  presented,  and  that  because  of 
his  refusal  to  do  so  the  people  were  depriv- 
ed of  their  only  adequate  remedy  against 
the  usurpation  of  office  of  said  respondent, 
Horace  L.  Brand,  in  violation  of  the  laws  and 
Constitution  of  the  state  of  Illinois. 

The  facts  alleged  in  the  petition  presented 
to  appellee  for  bis  signature,  as  they  appear 
from  the  petition  in  the  case  at  bar,  are  sub- 
stantially as  follows:  That  the  Illinois  Pub- 
lishing Company  is  an  Illinois  corporation; 
that  the  treasurer  is  an  officer  of  said  cor- 
poration; that  on  November  23,  1905,  the  of- 
fice of  treasurer  became  vacant  through  res- 
ignation; that  since  such  resignation  no  per- 
son has  been  legally  elected  to  said  office, 
but  since  that  time  one  Horace  L.  Brand  un- 
lawfully has  assumed  said  office;  and  that 
petitioner  believes  the  foregoing  allegations 
can  be  established  by  proof.  From  the  affida- 
vit of  relator  attached  to  said  petition  pre- 
sented to  appellee,  it  appears,  as  shown  by 
the  petition  in  this  case,  that  he  (relator)  is 
secretary  of  the  Illinois  Publishing  Company, 
and  that  he  Is  also  a  member  of  Its  board  of 
directors;  that  on  November  20,  1905,  a  spe- 
cial meeting  was  called  by  the  president  of 
said  company  for  November  23,  1905 ;  that  at 
such  meeting  the  resignation  of  W.  R.  Mi- 
chaelis  as  treasurer  of  the  company  was  pre- 
sented, and  an  attempt  was  made  to  elect 
Horace  I*.  Brand  to  fill  the  vacancy;  that 
the  board  of  directors  consisted  of  ten  mem- 
bers; that  there  were  but  five  directors  pres- 
ent Including  Brand,  and  he  received  but 
five  votes;  that  as  a  result  thereof  he  as- 
sumed to  have  been  elected  treasurer,  and 
since  that  time  has  acted  as  treasurer;  that 
the  by-laws  of  the  company  require  six  di- 
rectors to  constitute  a  quorum,  and  provide 
that  the  election  of  officers  shall  occur  at  the 
first  regular  meeting  of  directors  after  the 
annual  stockholders'  meeting  in  each  year, 
and  that  the  board  of  directors  shall  consist 
of  ten  members;  that  at  the  annual  meeting 
held  for  the  annual  election  of  officers  on 
January  15,  1906,  Horace  L.  Brand  and  W. 
R.  Michael  is  were  both  nominated  for  treas- 
urer, and,  each  having  received  five  votes. 
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the  presiding  officer  announced  that  there 
was  no  election. 

To  the  petition  for  a  writ  of  mandamus  a 
general  and  special  demurrer  was  interposed 
by  appellee,  which  was  sustained  by  the  court 
and  the  petition  dismissed.  From  the  judg- 
ment of  the  circuit  court  appellant  brings 
this  case  to  this  court  by  appeal,  and  urges 
as  grounds  for  reversal,  first,  the  court  erred 
in  construing  section  1  of  the  statute  of  the 
state  of  Illinois  entitled  "An  act  to  revise  the 
law  in  relation  to  quo  warranto,"  approved 
March  23,  1874,  in  force  July  1,  1874,  being 
section  1  of  chapter  112  of  Hurd's  Revised 
Statutes  of  1905;  second,  if  the  construction 
given  by  the  court  to  that  section  be  correct, 
then  the  court  erred  in  not  holding  that  sec- 
tion to  be  unconstitutional. 

Rlchberg  &  Richberg,  for  appellant  Rosen- 
thal &  Hamill  (Charles  Goodman,  of  counsel), 
for  appellee. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  This  controversy  Involved  the  con- 
struction of  section  1  of  chapter  112  of 
Hurd's  Revised  Statutes  of  1005,  which  reads: 
"That  in  case  any  person  shall  usurp,  in- 
trude into,  or  unlawfully  hold  or  execute  any 
office  or  franchise,  or  any  office  in  any  cor- 
poration created  by  authority  of  this  state 
(or  any  person  shall  hold  or  claim  to  bold 
or  exercise  any  privilege,  exemption  or  li- 
cense, which  has  been  Improperly  or  with- 
out warrant  of  law  issued  or  granted  by  any 
officer,  board,  commissioner,  court,  or  other 
person  or  persons  authorized  or  empowered 
by  law  to  grant  or  Issue  such  privilege,  ex- 
emption or  license),  or  any  public  officer  shall 
have  done,  or  suffered  any  act  which,  by  the 
provisions  of  law,  works  a  forfeiture  of  his 
office,  or  any  association  or  number  of  per- 
sons shall  act  within  this  state  as  a  corpora- 
tion without  being  legally  incorporated,  or 
any  corporation  does  or  omits  any  act  which 
amounts  to  a  surrender  or  forfeiture  of  Its 
rights  and  privileges  as  a  corporation,  or 
exercises  powers  not  conferred  by  law,  or  If 
any  railroad  company  doing  business  in  this 
state  shall  charge  an  extortionate  rate  for 
the  transportation  of  any  freight  or  passen- 
ger, or  shall  moke  any  unjust  discrimination 
in  the  rate  of  freight  or  passenger  tariff  over 
or  upon  its  railroad,  the  Attorney  General  or 
state's  attorney  of  the  proper  county,  either 
of  his  own  accord  or  at  the  instance  of  any 
Individual  relator,  may  present  a  petition  to 
any  court  of  record  of  competent  jurisdiction, 
or  any  judge  thereof  in  vacation,  for  leave 
to  file  an  Information  in  the  nature  of  a 
quo  warranto  in  the  name  of  the  people  of 
the  state  of  Illinois,  and  If  such  court  or 
judge  shall  be  satisfied  that  there  is  probable 
ground  for  the  proceeding,  the  court  or 
judge  may  grant  the  petition,  and  order  the 
information  to  be  filed  and  process  to  issue. 
When  it  appears  to  the  court  or  judge  that 
the  several  rights  of  divers  parties  to  tne 
same  office  or  franchise,  privilege,  exemption 


or  license,  may  properly  be  determined  on 
one  (1)  information,  the  court  or  judge  may 
give  leave  to  join  all  of  such  persons  In  the 
same  information,  in  order  to  try  their  re- 
spective rights  to  such  office,  franchise,  privi- 
lege, exemption  or  license." 

It  is  contended  by  the  appellee  that  this 
statute  vests  the  state's  attorney  of  the 
proper  county  with  an  arbitrary  discretion  in 
reference  to  seeking  leave  to  file  an  informa- 
tion in  the  nature  of  a  quo  warranto  in  the 
name  of  the  people,  that  In  the  exercise  of 
that  discretion  be  cannot  be  controlled  by  the 
courts,  and  that  he  may  refuse  to  seek  the 
leave  for  any  reason  which  to  him  seems 
sufficient  or  may  refuse  when  no  reason  at 
all  can  be  assigned  for  so  doing;  while  ap- 
pellant argues  that  In  a  case  such  as  that 
now  before  us,  where  the  proposed  individual 
relator  has  a  personal  and  private  interest  in 
the  litigation  which  he  desires  to  set  on  foot 
and  where  the  interest  of  the  public  is  purely 
or  largely  theoretical,  the  only  discretion 
vested  In  the  legal  representative  of  the 
people  is  a  discretion  to  determine  whether 
the  documents  presented  to  him  by  the  in- 
dividual are  in  proper  legal  form,  and  wheth- 
er the  party  seeking  the  Institution  of  the 
suit  presents  evidence  of  such  facts  as  estab- 
lish his  legal  right  to  the  remedy  to  be  afford- 
ed by  judgment  against  the  respondent  in  the 
quo  warranto  proceeding. 

Originally  a  proceeding  of  this  character 
was  by  writ  of  quo  warranto  against  any 
one  who  claimed  or  usurped  any  office,  fran- 
chise, or  liberty  to  Inquire  by  what  authority 
he  supported  his  claim,  In  order  to  determine 
the  right.  Later  the  practice  was  changed, 
and  an  Information  in  the  nature  of  a  writ  of 
quo  warranto  succeeded  the  former  method. 
3  Blackstone's  Com.  262,  263.  By  the  com- 
mon law  the  proceeding  in  quo  warranto  was 
employed  exclusively  as  a  prerogative  rem- 
edy, to  punish  a  usurpation  of  franchises  or 
liberties  granted  by  the  crown,  and  never  as 
a  remedy  for  private  citizens  desiring  to  test 
the  title  of  persons  claiming  to  exercise  a 
public  franchise  or  desiring  to  establish  a 
private  right  In  England  the  information, 
as  a  means  of  investigating  and  determining 
civil  rights  between  parties,  owes  its  origin  to 
St.  9  Anne,  c.  20,  which  authorized  and  re- 
quired the  proper  officer  to  file  the  informa- 
tion by  leave  of  court,  upon  the  relation  of 
any  person  desirous  of  prosecuting  the  same, 
against  any  person  usurping  or  Intruding  into 
any  municipal  office  or  franchise  in  the  king- 
dom. High  on  Extraordinary  Legal  Remedies 
(3d  Ed.)  §  602.  That  statute,  however,  having 
been  passed  in  the  year  of  our  Lord  1710, 
has  never  been  In  force  In  this  state.  It  will 
be  observed  from  examination  of  section  1, 
supra,  that  the  proceeding  is  made  the  vehicle 
for  the  assertion  of  many  rights,  both  private 
and  public,  which  could  not  have  been  vin- 
dicated by  this  method  at  the  common  law. 
As  originally  used,  the  proceeding  was  crim- 
inal in  character,  and  the  offender,  upon  con- 
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viction,  was  liable  both  to  fine  and  imprison- 
ment as  well  as  ouster  from  the  franchise  or 
liberty  which  be  had  wrongfully  usurped. 
Under  our  statute  the  proceeding  is,  in  fact, 
a  civil  remedy  when  used  for  the  protection 
of  private  rights,  and,  in  the  event  of  a  judg- 
ment in  favor  of  the  defendant  costs  may  be 
awarded  against  the  relator.  Chapter  112, 
§  6,  supra. 

By  the  common  law,  and  In  England  prior 
to  the  passage  of  the  statute  of  Anne,  ar- 
bitrary discretion  was  lodged  in  the  Attorney 
General  to  determine  whether  he  would  move, 
and  that  discretion  could  not  be  controlled 
or  reviewed.  Attorney  General  v.  Iron- 
mongers' Co.,  2  Beav.  314;  Attorney  General 
v.  Wright,  3  Beav.  447;  People  v.  Attorney 
General,  22  Barb.  (N.  Y.)  114;  People  v. 
Fairchild,  8  Hun  (N.  Y.)  334;  In  re  Gardner, 
68  N.  Y.  467;  Everding  v.  McGinn,  23  Or. 
15,  35  Pac.  178.  In  extending  the  scope  of 
this  proceeding,  the  Legislature  of  this  state 
has  not  by  express  words  changed  or  altered 
the  common  law  so  far  as  the  discretion 
vested  In  the  Attorney  General  or  state's  at- 
torney Is  concerned,  but  the  character  of  the 
discretion  possessed  by  these  officers  must 
be  determined,  to  some  extent,  by  considera- 
tion of  the  rights  which  the  lawmaking 
power  has  committed  to  that  discretion.  By 
the  common  law  the  Information  In  the 
nature  of  a  quo  warranto  was  solely  a  prerog- 
ative remedy.  No  suit  was  ever  prosecuted 
by  that  remedy  at  the  instance  of  a  private 
person  or  for  the  assertion  of  a  private  right 
It  was  used  only  where  a  wrong  bad  been 
done,  or  was  alleged  to  have  been  done,  to 
the  king,  and  it  was  therefore  the  rule  that 
only  the  king,  or  his  representative,  should 
determine  whether  a  suit  should  be  brought 
to  enforce  the  right  of  the  kiDg.  Where  Ju- 
risdiction is  given  the  courts  to  enforce  the 
rights  of  private  Individuals  by  this  method, 
it  is  manifest  that  the  power  to  determine 
whether  the  suit  should  be  brought  should 
not  be  lodged  in  the  legal  representative  of 
the  sovereign  power,  when,  as  here,  the  right 
of  the  citizen  is  substantial  and  the  concern 
of  the  6tate  with  regard  to  the  litigation  is 
practically  or  entirely  theoretical.  In  such 
case,  the  reason  for  the  rule  having  failed, 
the  rule  Itself  should  fail.  This  is  well 
illustrated  by  cases  of  one  class  which  are 
constantly  arising  in  this  state.  These  are 
cases  where  It  is  charged  by  the  owner  of 
realty  that  his  property  has  been  wrongfully 
included  within  a  drainage  district,  and  he 
has  attempted  to  have  that  question  de- 
termined upon  an  application  made  for  a 
judgment  and  order  of  sale  against  his  prop- 
erty for  the  collection  of  a  tax  or  assess- 
ment imposed  by  the  drainage  authorities. 
In  such  instances  this  court  has  invariably 
held  that  he  could  not  raise  the  question  in 
that  way,  but  that  he  must  resort  to  an  In- 
formation In  the  nature  of  a  quo  warranto 
for  the  purpose  of  determining  whether  or 
not  the  corporation  is  engaged  in  exercising 


powers  not  conferred  by  law.  Shanley  v. 
People,  225  111.  579,  80  N.  E.  277,  and  cases 
there  cited.  It  is  manifest  that  it  would 
be  a  mere  travesty  to  say,  as  was  said  in  tbe 
Shanley  Case,  that  in  such  case  the  action 
of  the  corporate  authorities  "can  only  be 
reviewed  in  a  direct  proceeding  by  quo  war- 
ranto," and  then  to  say  that  whether  or  not 
application  shall  be  made  for  leave  to  file 
an  information  in  the  nature  of  quo  warranto 
for  the  purpose  of  reviewing  the  action  of 
the  commissioners  rests  solely  in  the  arbi- 
trary discretion  of  the  legal  representative  of 
the  people,  who  has  no  Interest  in  the  wel- 
fare of  the  proposed  relator,  and  who  may 
give  weight  to  the  fact  that  it  is  for  the 
benefit  of  a  large  number  of  property  owners 
who  are  properly  within  the  district  that  he 
should  refuse  to  permit  the  use  of  his  name, 
and  who  may  regard  that  as  a  sufficient 
reason  for  declining  to  act  It  is  against 
the  policy  of  our  law  that  the  arbitrary 
power  to  determine  whether  the  individual 
shall  have  the  privilege  to  be  heard  In  the 
courts  in  the  assertion  of  his  private  right 
should  be  lodged  in  any  tribunal  or  officer 
not  a  court  or  judicial  officer  as  distinguished 
from  a  nonjudicial  or  quasi  judicial  officer. 

Appellee  urges  that  it  cannot  consistently 
be  held  that  the  state's  attorney  has  an  arbi- 
trary discretion  as  to  whether  he  will  seek 
leave  to  file  the  information  where  no  Inter- 
est is  Involved  save  that  of  the  public,  and 
that  he  has  no  discretion  where  the  Interest 
of  a  private  Individual  Is  concerned,  for  the 
reason  that  such  discretion  as  he  has  is 
conferred  upon  him  by  the  following  words 
from  the  statute :  "The  Attorney  General  or 
state's  attorney  of  the  proper  county,  either 
of  his  own  accord  or  at  the  instance  of  any 
individual  relator,  may  present  a  petition  to 
any  court  of  record  of  competent  jurisdiction** 
— which  words  apply  alike  to  cases  in  the 
prosecution  of  which  the  people  of  the  state 
alone  are  interested  and  to  cases  in  which  no 
substantial  right  is  to  be  asserted  except  the 
right  of  the  relator,  and  in  which  the  interest 
of  the  public  Is  purely  or  entirely  theoretical. 
It  is  urged  that  any  such  construction  would 
result  in  holding  that  the  word  "may,"  in  the 
language  last  quoted,  means  "may"  In  cases 
where  only  the  public  interest  Is  at  stake,  and 
means  "shall"  where  private  interests  are 
Involved ;  and  It  Is  said  to  be  an  anomaly  to 
bold  that  the  same  word  in  the  same  sentence 
of  a  statute  may  mean  one  thing  when  ap- 
plied to  one  class  of  cases  and  another  thing 
when  applied  to  another  class  of  cases.  We 
do  not  think  this  situation  presents  any  se- 
rious difficulty.  When  the  Legislature  extend- 
ed the  right  to  private  individuals  to  assert 
private  rights  by  this  proceeding,  it  is  appar- 
ent that  it  was  intended  that  they  should 
have  an  opportunity  to  seek  redress  for  their 
wrongs  by  making  application  to  a  court,  or 
judge  thereof,  for  leave  to  file  an  informa- 
tion.  Tbe  duty  resting  upon  the  state's  ar- 
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torney  to  sign  and  present  a  petition  for 
leave  to  file  an  information  in  the  nature  of 
a  quo  warranto  where  evidence  of  facts  is 
properly  presented  to  him  by  a  proposed  re- 
lator which  shows  prima  facie  that  the  re- 
lator is  legally  entitled  to  the  relief,  In  ref- 
erence to  a  private  right,  which  would  be  af- 
forded him  by  a  Judgment  In  his  favor  in  a 
quo  warranto  proceeding,  is  an  absolute  one. 
It  follows,  therefore,  that  where  he  declines 
to  act  for  any  reason  other  than  that  the 
facts,  evidence  of  the  existence  of  which  is 
presented  to  him,  do  not  warrant  the  relief 
which  the  proposed  relator  seeks,  or  that  the 
petition  and  affidavit  or  affidavits  presented 
to  him  are  not  In  proper  legal  form,  his  dec- 
lination is  an  abuse  of  his  discretion,  conced- 
ing that  his  construction  of  the  statute  be 
correct,  and  such  an  abuse  of  discretion  as 
amounts  to  a  refusal  on  his  part  to  exercise 
his  discretion  at  all  and  to  a  refusal  to  per- 
form the  duty  enjoined  upon  him  by  the  law. 

In  Village  of  Glencoe  v.  People,  78  111.  382, 
389.  it  was  said:  "The  discretion  vested  in 
the  council  cannot  be  exercised  arbitrarily 
for  the  gratification  of  feelings  of  malevo- 
lence or  for  the  attainment  of  merely  person- 
al and  selfish  ends.  It  must  be  exercised  for 
the  public  good,  and  should  be  controlled  by 
judgment  and  not  by  passion  or  prejudice. 
When  a  discretion  is  abused  and  made  to 
work  injustice,  it  Is  admissible  that  it  shall 
be  controlled  by  mandamus."  In  Illinois 
State  Board  of  Dental  Examiners  v.  People, 
123  111.  227,  241,  13  N.  E.  201,  202,  the  fol- 
lowing language  was  used:  "But,  if  a  dis- 
cretionary power  Is  exercised  with  manifest 
injustice,  the  courts  are  not  precluded  from 
commanding  its  due  exercise.  They  will  in- 
terfere where  it  is  clearly  shown  that  the  dis- 
cretion is  abused.  Such  abuse  of  discretion 
will  be  controlled  by  mandamus.  A  public 
officer  or  inferior  tribunal  may  be  guilty  of  so 
.gross  an  abuse  of  discretion  or  such  an  eva- 
sion of  positive  duty  as  to  amount  to  a  virtual 
refusal  to  perform  the  duty  enjoined  or  to 
act  at  all  In  contemplation  of  law.  In  such  a 
case  mandamus  will  afford  a  remedy.  Tap- 
ping on  Mandamus,  66  and  19;  Wood  on 
Mandamus,  64 ;  Lynah  v.  Com'rs  of  the  Poor, 
2  McCord  (S.  C.)  170;  People  v.  Perry,  13 
Barb.  (N.  Y.)  206 ;  Arberry  v.  Beavers,  6  Tex. 
457,  55  Am.  Dec.  791."  To  the  same  effect  are 
statements  found  in  People  v.  Commission- 
ers, 176  111.  576,  52  N.  E.  334,  and  People  v. 
Van  Cleave,  183  111.  330,  55  N.  E.  698,  47  L. 
R.  A.  795.  Courts  of  last  resort  in  our  sister 
states  have  frequently  found  themselves  con- 
fronted with  the  same  difficulty  which  we  are 
now  considering,  where  Legislatures  have  ex- 
tended the  scope  of  the  remedy  by  quo  war- 
ranto to  include  the  enforcement  of  private 
rights,  but  have  failed  to  impose  by  express 
words  a  positive  duty  upon  the  Attorney  Gen- 
eral or  state's  attorney  to  proceed  at  the  in- 
stance of  the  Individual  relator,  or  have  fail- 
ed to  provide  that  the  proceeding  may  be  In- 


stituted without  the  co-operation  of  those 
officers.  It  has  sometimes  been  held  that  the 
arbitrary  discretion  of  the  public  prosecutor 
still  exists  as  at  common  law,  and  that  If  he 
refuses  to  lend  his  name  to  the  proceeding  the 
individual  relator  is  without  remedy,  even 
though  the  refusal  of  the  officer  results  from 
political,  selfish,  or  other  improper  considera- 
tions. In  other  states  relief  for  the  relator 
has  been  suggested  by  various  methods,  not 
substantially  different,  so  far  as  the  result  to 
be  obtained  Is  concerned. 

In  the  case  of  Bank  of  Mt.  Pleasant,  5 
Ohio  (Hammond)  250,  it  was  held:  "If  in 
a  proper  case  the  prosecuting  attorney  decline 
to  make  application  for  the  rule,  the  court 
will  order  him  to  make  It  peremptorily  or  di- 
rect It  to  be  made  by  another  person,  accord- 
ing to  circumstances." 

In  State  v.  Berry,  3  Minn.  190  (Reprint 
Ed.),  it  was  held  that  the  discretion  of  the 
Attorney  General  was  not  exclusive  or  ab- 
solute, and  that  the  relator's  right  to  have 
the  application  made  was  an  absolute  one, 
upon  a  probable  or  prima  facie  case  being 
made  out  to  the  Attorney  General ;  that  the 
discretion  as  to  whether  the  suit  should  be 
brought  in  such  case  was  with  the  court  or 
judge  alone ;  and  that  In  determining  wheth- 
er to  permit  the  filing  of  the  information  the 
court  or  judge  could  give  notice  to  the  de- 
fendant and  hear  both  sides  of  the  question, 
"which  advantages  are  not  possessed  by  the 
Attorney  General."  It  was  further  held  that 
the  papers  there  presented  made  a  sufficient 
case,  and  the  issuance  of  a  writ  of  manda- 
mus requiring  the  Attorney  General  to  make 
application  was  directed.  In  State  ex  rel. 
v.  Dahl.  69  Minn.  108  71  N.  W.  910,  it  was 
said  that  under  some  circumstances  It  might, 
in  the  exercise  of  a  sound  judicial  discretion, 
become  the  duty  of  the  court  to  permit  an  in- 
formation in  the  nature  of  a  quo  warranto 
to  be  filed  by  a  private  person,  even  where  he 
had  no  personal  Interest  In  the  question  dis- 
tinct from  the  public  Interest,  notwithstand- 
ing the  Attorney  General  had  refused  to  give 
his  consent  to  such  filing. 

In  State  v.  Deliesseline,  1  McCord's  L.  (S. 
C.)  52,  In  discussing  this  question,  the  court 
expressed  the  view  "that  the  Attorney  Gen- 
eral may,  In  any  case,  apply  to  the  court  for 
directions,  and  that  the  court,  although,  per- 
haps, It  cannot  order,  may  aid  him  with  its 
advice.  There  may  be  many  cases  where  It 
would  seem  peculiarly  proper  and  some  where 
It  would  be  absolutely  necessary  that  It 
should  be  done.  The  Attorney  Genera]  may 
stand  In  such  relation  to  the  party  against 
whom  an  information  is  required  as  not  to  be 
able  to  trust  his  own  judgment  or  in  such 
that  It  ought  not  to  be  trusted  by  the  state. 
Such  a  proceeding  might  be  required  against 
the  Attorney  General  himself,  In  which  case 
he  could  not  act." 

In  Lamoreaux  v.  Attorney  General,  89 
Mich.  146,  50  N.  W.  812,  where  the  Attorney 
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General  claimed  an  arbitrary  discretion,  the 
court  said:  "If  the  Attorney  General  and 
prosecuting  attorney  can  refuse,  for  no  good 
reason,  to  file  an  information  of  this  kind 
upon  the  relation  of  one  who  claims  that  he 
was  legally  elected  to  an  ofllce,  or  of  any 
elector,  citizen,  and  taxpayer  who  Is  interest- 
ed in  the  due  administration  of  public  affairs, 
then  it  may  happen  that,  If  both  of  these 
officers  belong  to  the  same  political  party  as 
the  incumbent  of  the  office,  they  would  for 
that  reason  refuse  to  move  in  the  matter,  and 
keep  in  any  county  office  for  the  foil  term 
a  person  not  legally  elected  or  legally  quali- 
fied to  hold  it.  The  law,  of  course,  presumes 
that  every  public  officer  will  do  his  duty 
without  fear  or  favor  or  partisan  bias,  and 
this  Is  found  to  be  the  general  rule;  but  the 
current  history  of  our  day  Is  full  of  instances 
of  such  intense  party  feeling  that  persons 
are  frequently  applying  to  the  courts— the 
last  resort — for  the  protection  and  enforce- 
ment of  rights  denied  to  them  for  partisan 
and  political  reasons  only.  •  •  •  The 
courts  ought  not  to  consent  to  any  holding 
which  will  put  the  power  arbitrarily  and 
without  remedy  or  redress  into  the  hands  of 
any  one,  two  or  three  men  to  prevent  a  candi- 
date for  office  from  establishing  his  election 
to  any  ofllce,  or  any  citizen  from  Inquiry,  In 
good  faith,  into  the  rights  of  any  person  to 
hold  an  office.  This  would  certainly  be  the 
result  of  the  position  taken  by  the  Attorney 
General."  In  Cain  v.  Brown,  111  Mich.  667, 
70  N.  W.  837,  mandamus  was  entertained, 
without  question,  to  compel  the  prosecuting 
attorney  to  file  an  information  in  the  nature 
of  a  quo  warranto,  but  the  writ  was  there 
denied  for  the  reason  that  the  prosecutor  was 
justified  in  considering  the  evidence  present- 
ed to  him  insufficient 

In  People  v.  RIdgley,  21  111.  66,  and  In  Peo- 
ple v.  Waite,  70  111.  26,  It  was  said  that  our 
quo  warranto  statute  was  a  substantial  copy 
of  the  Btatute  of  Anne.  The  question  now  be- 
fore us  was  not  considered  by  the  court  in 
those  cases,  and  they  are  therefore  not  in 
point.  The  English  statute  Just  referred  to 
provides  that  "it  shall  and  may  be  lawful 
to  and  for"  the  proper  officer,  by  leave  of 
court,  to  file  or  "exhibit"  the  Information 
(12  Pickering's  Stat  at  Large,  190),  while  our 
statute  provides  that  the  Attorney  General 
or  state's  attorney  "may  present  a  petition'' 
to  the  court,  or  the  judge  thereof,  for  leave 
to  file  the  Information.  The  statute  of  Anne 
does  not  expressly  require  the  officer  of  the 
crown  to  file  the  application  for  leave,  and 
yet  Rex  v.  Trelawney,  3  Bur.  1616,  and  Rex 
v.  Wardroper,  4  Bur.  1964,  hold  that  under 
that  statute  the  officer  Is  without  discretion 
in  the  matter,  but  must  apply  at  the  Instance 
of  the  private  relator,  and  that  the  only  dis- 
cretion is  In  the  court;  and  in  State  v.  El- 
liott, 13  Utah,  200,  44  Pac.  248,  It  was  said 
that  "except  when  changed  by  statute  the 
rule  of  procedure  Is  practically  the  same  In 


this  country  as  In  England"  under  the  stat- 
ute of  Anne. 

It  Is  contended  by  appellee,  however,  that 
the  question  has  been  foreclosed  in  this  state 
by  the  decisions  of  this  court  in  Ilesing  v.  At- 
torney General,  104  111.  292,  and  Porter  v. 
People  ex  rel.  Greeley,  182  111.  516,  55  N.  E. 
349.    We  think  that  is  a  misapprehension, 
which  results  from  the  application  of  words 
used  by  the  court  in  those  cases  to  facts  not 
then  before  the  court  and  in  nowise  given 
consideration  at  that  time.    In  the  case  In 
104  III.  the  relator  had  no  private  Interest  In 
the  controversy  as  distinguished  from  the 
interest  of  the  public,  and  It  Is  said:  "His 
being  relator  did  not  convert  a  purely  pub- 
lic suit  into  a  private  one,  and  entitle  him,  as 
against  the  Attorney  General,  to  prevent  Its 
dismissal."   And  It  was  very  properly  held, 
applying  the  common-law  rule,  that  the  At- 
torney General  might  dismiss  the  proceed- 
ing if  he  saw  fit  so  to  do,  and  that  the  court 
would  not  control  his  actions  in  that  respect 
In  the  Porter  Case  an  information  In  the 
nature  of  quo  warranto  had  been  filed  in  the 
name  of  Charles  S.  Deneen,  state's  attorney 
of  Cook  county,  upon  the  relation  of  certain 
Individuals,  but  the  state's  attorney's  name 
bad  been  used  without  his  consent.  Upon 
the  motion  of  the  prosecutor  to  finally  dis- 
pose of  the  proceeding  by  dismissal,  the  pe- 
tition was  dismissed  "as  far  as  the  rights  of 
the  people  only  are  concerned,  but  so  far  as 
the  private  rights  of  the  said  relators  are 
concerned,  and  in  all  other  particulars,  said 
motion  is  denied,"  and  the  order  attempted 
to  reserve  jurisdiction  of  the  petition  and  pro- 
ceeding.   In  that  case  It  was  held  by  this 
court  that  a  quo  warranto  proceeding  cannot 
be  Instituted  In  this  state  except  by  the  At- 
torney General  or  the  state's  attorney  of  the 
proper  county;  and  it  was  further  held  that 
the  mere  fact  that  petitioners  sought  redress 
for  private  injuries  did  not  authorize  them 
to  prosecute  the  action  in  their  own  names, 
and  it  was  said  that  for  such  purpose  they 
'  might  not  use  the  name  of  the  state's  attor- 
ney without  his  consent.    In  that  case  the 
court  seems  to  have  considered  the  failure 
of  the  relators  to  seek  permission  of  the  At- 
torney General  to  use  his  name,  after  the 
state's  attorney  had  refused  to  sign  the  pe- 
tition, as  a  significant  fact  The  question  of 
the  propriety  of  a  resort  to  mandamus  to 
require  the  state's  attorney  or  the  Attorney 
General  to  proceed  in  a  case  where  the  re- 
lator had  a  personal  and  private  right  and 
the  Interest  of  the  public  was  largely  or  en- 
tirely theoretical  was  not  before  the  court 
for  consideration. 

It  is,  of  course,  true  that  in  many  cases 
where  the  individual  relator  has  a  private 
and  personal  interest  in  the  suit  which  he 
seeks  to  set  on  foot  the  public  also  has  a  sub- 
stantial interest  therein.  No  Injury  can 
result  to  the  public  In  such  Instances,  how- 
ever, by  requiring  the  prosecutor  to  proceed, 
for  the  reason  that  the  court  or  the  judge 
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thereof,  when  the  petition  for  leave  to  file 
the  information  is  presented,  is  vested  with 
a  sound  legal  discretion  to  be  exercised  in  de- 
termining whether  leave  to  file  the  informa- 
tion should  be  granted,  and  the  court  or  the 
Judge  thereof  may,  in  the  exercise  of  that 
discretion,  fully  protect  the  rights  of  the  pub- 
lic, and  may  under  some  circumstances,  where 
the  public  weal  demands,  refuse  leave  to  file 
the  information  although  the  clear  legal  right 
of  the  relator  is  established.  McPhail  v. 
People,  160  III.  77,  43  N.  E.  382,  52  Am.  St 
Rep.  306.  The  rights  and  Interests  of  the  pub- 
lic being  thus  fully  protected  by  a  sound 
legal  discretion  lodged  In  the  court,  or  the 
judge  thereof  in  vacation,  it  is  manifest 
that  there  is  no  occasion  for  the  exercise  by 
the  state's  attorney  or  Attorney  General  of 
a  discretion  to  be  used  for  the  same  purpose 
and  for  no  other  purpose. 

The  discretion  possessed  by  the  Attorney 
General  at  the  common  law  is  no  doubt  now 
possessed  by  the  Attorney  General  or  state's 
attorney  in  all  cases  which  are,  in  fact,  prose- 
cutions on  the  part  of  the  people  and  which 
involve  no  individual  grievance  of  the  re- 
lator. One  such  case  is  where  the  wrong  is 
the  usurpation  of  an#  appointive  public  office 
to  which,  in  the  event  of  judgment  of  ouster, 
no  particular  individual  will  have  a  right  to 
succeed;  and  another  example  is  where  the 
object  is  to  secure  a  judgment  ousting  a 
corporation  from  the  enjoyment  of  all  the 
franchises  which  it  exercises.  In  cases,  how- 
ever, where  the  proposed'  relator  has  an  in- 
dividual and  personal  right,  distinct  from 
the  right,  if  any,  of  the  public,  which  is  en- 
forceable by  a  proceeding  in  quo  warranto, 
and  where  he  presents  to  the  state's  attorney 
a  proper  petition  for  his  signature  with  evi- 
dence of  the  facts  necessary  to  establish  the 
right,  it  Is  the  duty  of  that  officer  to  apply 
for  leave  to  file  an  information  in  the  nature 
of  a  quo  warranto,  and,  if  he  refuses  when 
the  matter  is  properly  presented  to  him,  he 
may  be  compelled  by  mandamus  to  sign  and 
file  the  petition  for  leave. 

The  practice  which  may  be  followed  by  one 
who  desires  to  become  relator  Is  to  present 
to  the  state's  attorney  a  petition  addressed 
to  the  court,  or  to  the  judge  thereof  in  va- 
cation, for  leave  to  file  an  information  in 
the  nature  of  a  quo  warranto,  which  peti- 
tion should  be  so  drawn  as  to  be  ready  for 
filing  when  the  signature  of  the  state's  at- 
torney is  thereto  attached.  As  was  sug- 
gested in  Cain  v.  Brown,  supra,  the  affidavit 
or  affidavits  accompanying  the  petition  must 
be  full  and  positive  and  must  be  made  by  a 
person  or  persons  knowing  the  facts,  and  be 
drawn  in  such  manner  as  that  perjury  may 
be  assigned  thereon  if  any  material  allegation 
contained  therein  is  false.  The  affidavit  or 
affidavits  accompanying  the  petition,  after  be- 
ing inspected  by  the  state's  attorney,  should, 
In  case  he  sign  the  petition,  be  presented  with 
It  for  consideration  by  the  court,  or  judge 
thereof,  hi  determining  whether  to  grant  the 


leave  asked.  The  practice  pursued  by  the 
state's  attorney  in  this  case  is  not  a  proper 
one.  Upon  the  petition  being  presented  to 
him,  he  caused  the-  actual  parties  to  the  con- 
troversy, by  their  attorneys,  to  appear  before 
him,  and  heard  them  on  the  proposition  as  to 
whether  he  should  sign  and  file  the  petition. 
This  practice  has,  we  understand,  been  long 
pursued  in  certain  counties  of  this  state,  and 
we  have  no  doubt  that  the  public  prosecutor 
of  Cook,  in  this  particular  Instance,  pro- 
ceeded as  he  did  believing  in  good  faith  that 
this  practice  was  the  correct  one.  In  our 
judgment  the  law  of  this  state  does  not  au- 
thorize him  in  any  case  to  conduct  a  hearing 
of  this  character,  and  he  should  not  have 
considered  the  views  of  the  respondent  named 
in  the  petition  or  those  of  his  attorneys. 

Appellee  urges  that  it  is  doubtful  whether 
quo  warranto  is  the  proper  remedy  in  this 
instance,  as  merely  private  interests  are  here 
involved.  We  think  an  inspection  of  section 
1,  supra,  dispels  this  doubt,  as  it  expressly 
gives  the  remedy  in  any  case  where  any  per- 
son usurps  or  unlawfully  holds  any  office 
in  any  corporation  created  by  authority  of 
this  state. 

Appellee  also  argues  that  mandamus  will 
not  lie  in  this  instance  for  certain  other  rea- 
sons. His  views,  in  so  far  as  based  on  such 
other  reasons,  are  shown  to  be  erroneous  by 
the  case  of  People  ex  rel.  v.  Harris,  203 
111.  272,  07  N.  E.  785,  96  Am.  St.  Rep.  304. 

To  the  petition  for  a  writ  of  mandamus, 
there  were  attached  as  exhibits  the  unsigned 
petition  for  leave  to  file  a  petition  in  the 
nature  of  a  quo  warranto,  and  with  It  the 
affidavit  of  Edwin  O.  Raster,  the  proposed  re- 
lator, made  in  support  of  that  petition,  both 
of  which  had  been  presented  to  the  state's  at- 
torney. We  have  examined  that  affidavit,  as 
abstracted,  and  think  it  fully  meets  the  re- 
quirements of  the  law  in  reference  to  affi- 
davits of  this  character.  It  appears  from  that 
affidavit  that  Raster  is  secretary  and  a  mem- 
ber of  the  board  of  directors  of  the  corpora- 
tion; that  the  board  of  directors  consists  of 
ten  persons;  that  by  the  provisions  of  the 
by-laws  of  the  corporation  a  majority  of  the 
board  of  directors  shall  be  required  to  con- 
stitute a  quorum  for  the  transaction  of  busi- 
ness; that  on  November  23,  1905,  Walter 
R.  Michaell8,  who  was  the  treasurer  of  the 
corporation,  resigned;  that  on  the  day  last 
mentioned  five  members  of  the  board  of  di- 
rectors (naming  them)  met  and  attempted  to 
hold  an  election  for  treasurer  of  the  corpo- 
ration; that  Horace  Brand,  as  a  result  there- 
of, claimed,  and  claims,  to  have  been  elected 
treasurer  in  place  of  Michaells.  It  is  made 
evident  by  the  affidavit  that  such  election  was 
invalid  and  Illegal  because  a  quorum  of  the 
directors  was  not  present  at  that  meeting, 
and  it  further  appears  from  direct  and  pos- 
itive allegations  of  fact  contained  in  the  af- 
fidavit that  said  Brand  has  never  at  any  time 
been  properly  or  legally  elected  as  treasurer 
of  the  corporation,  but  that  he  has  Intruded 
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into  and  unlawfully  beld  the  office  of  treas- 
urer of  the  corporation  since  tbe  time  of  his 
alleged  election  on  November  23,  1905.  Upon 
consideration  of  the  petition  for  leave,  and 
the  affidavit  accompanying  ft,  to  which  we 
have  just  referred,  it  became  the  duty  of  tbe 
state's  attorney  to  sign  the  petition  and  pre- 
sent it,  with  the  affidavit,  to  the  court  or  to 
a  Judge  thereof  In  vacation. 

The  judgment  of  tbe  circuit  court  will  be 
reversed  and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  overrule  the 
demurrer  to  the  petition  for  a  writ  of  man- 
damus. 

Reversed  and  remanded,  with  directions. 

(230  IU.  199.) 

MERCHANTS'  ft  FARMERS'  STATE  RANK 

ltd.  T.  DAWDY  et  a). 
(Supreme  Court  of  Illinois.    Oct  23,  1907. 
Rehearing  Denied  Dec.  5,  1907.) 

L  Corf  tracts — Consideration  —  Adjustment 

or  RESPKCTiva  Rights. 

The  adjustment  of  the  respective  rights  of 
representatives  of  a  decedent  is  a  sufficient  con- 
sideration for  an  agreement  to  exchange  deeds. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  Si  328-330.} 
2.  Vendob  awd  Purchaser  —  Constbdotivb 

Notice  or  Title— Actual  Possession  of 

Land. 

Actual  possession  of  land  la  notice  equal 
to  the  record  of  a  deed  under  which  the  person 
in  possession  claims,  and  a  purchaser  takes  sub- 
ject to  the  title  of  such  person. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  55  640-562.] 

8.  Trial  —  Objectioh  to  Evidence  —  Surn- 

cienct. 

A  general  objection  to  the  Introduction  of 
the  record  of  a  deed  without  showing  the  loss 
of  the  original,  that  it  was  incompetent  and  ir- 
relevant, is  not  sufficient 

J Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.  46,  Trial,  §§  191-210.] 

Appeal  from  Circuit  Court,  Moultrie  Coun- 
ty ;  W.  G.  Cochran,  Judge. 

Rill  by  the  Merchants'  ft  Fanners'  State 
Bank  and  another  against  Rebecca  Dawdy 
and  others.  From  a  decree  granting  inade- 
quate relief,  complainants  appeal.  Affirmed. 

Job  Evans  died  Intestate  In  March,  1870, 
owning  215  acres  of  land  in  Moultrie  county, 
including  the  S.  E.  %  of  the  S.  W.  %  of 
section  17  and  the  N.  W.  %  of  the  N.  W.  % 
of  section  20,  all  in  township  13,  range  5, 
upon  which  be  resided  with  his  family.  He 
left  surviving  him  Rebecca  Evans,  his  widow, 
and  a  daughter,  Eliza,  who  soon  after  mar- 
ried W.  A.  Short  In  1888  these  two  40-acre 
tracts  were  sold  by  the  sheriff  under  execu- 
tion issued  upon  a  judgment  rendered  by 
the  circuit  court  of  Moultrie  county  against 
W.  A.  Short  Eliza  E.  Short  and  others. 
No  redemption  having  been  made,  the  sheriff 
executed  to  James  H.  Johnson  a  deed  for 
the  8.  EL  14  of  the  S.  W.  %  of  section  17, 
and  the  N.  %  of  the  N.  W.  %  of  the  N.  W.  % 
of  section  20,  containing  60  acres,  and  to  Wil- 
liam Elder  a  deed  for  the  S.  ft  of  the  N. 


W.  %  of  the  N.  W.  %  of  section  20,  contain- 
ing 20  acres.  The  dower  and  homestead  of 
Rebecca  Evans  in  the  estate  of  Job  Evans 
were  never  formally  assigned.  In  1871  she 
married  Joseph  Winaklll,  and  soon  after, 
together  with  her  husband,  made  a  quitclaim 
deed  to  the  daughter  for  135  acres,  being  all 
the  land  which  had  belonged  to  her  husband, 
except  the  two  40-acre  tracts  above  mention- 
ed. She  continued  to  reside  upon  the  80 
acres  until  1891,  when  she  moved  to  Sullivan, 
where  she  has  since  resided.  In  the  mean- 
time she  was  divorced  from  Winsklll  and 
married  Andrew  J.  Dawdy,  who  has  since 
died.  On  January  29,  1906,  she  executed 
to  her  nephew,  Z.  T.  Deeds,  a  deed  for  said 
two  40-acre  tracts  In  fee  simple,  subject  to  a 
life  estate  in  herself.  The  appellant  the 
Merchants'  ft  Farmers'  State  Bank  of  Sulli- 
van having  succeeded  to  the  title  of  William 
Elder  to  the  20  acres  under  his  sheriff's  deed, 
and  the  appellant  Almond  Nicholson  to  the 
title  of  James  H.  Johnson  to  the  60  acres 
under  bis  sheriff's  deed,  they  filed  a  bill  hi 
tbe  circuit  court  of  Moultrie  county,  praying 
for  the  assignment  of  dower  to  the  said  Re- 
becca Dawdy,  the  cancellation  of  her  deed 
to  Z.  T.  Deeds  as  a  cloud  upon  their  title, 
and  for  the  perpetuation  of  evidence  in  re- 
gard to  a  prior  deed  in  their  chain  of  title 
not  necessary  to  be  further  noticed  here. 
The  defendants  answered,  averring,  among 
other  things,  that  soon  after  the  death  of 
Job  Evans  his  widow  and  daughter  divided 
his  land,  so  that'  the  widow  became  tbe 
owner  of  the  80  acres  and  the  daughter  tbe 
owner  of  all  his  other  lands,  each  free  from 
any  claim  of  the  other;  that  Rebecca,  the 
widow,  conveyed  to  the  daughter,  Eliza,  the 
part  so  set  apart  to  her,  and  that  Eliza 
promised  to  deed  to  Rebecca  her  part  of 
the  land;  that  each  took  possession  of  the 
portion  so  set  apart  to  her;  and  that  Rebec- 
ca Dawdy  has  ever  since  been  in  the  exclus- 
ive, open,  adverse  possession  of  the  said  80 
acres,  claiming  to  be  the  owner  thereof.  Up- 
on a  bearing  of  the  cause  the  court  ordered 
that  certain  testimony  be  perpetuated,  and 
as  to  all  other  relief  decreed  that  the  bill 
be  dismissed  for  want  of  equity.  To  reverse) 
that  decree,  complainants  have  appealed  to 
this  court 

B.  J.  Miller,  for  appellants.  John  E.  Jen- 
nings and  Harbaugh  ft  Thompson,  for  ap- 
pellees. 

DUNN,  J.  (after  stating  the  facts).  If  Job 
Evans'  widow  and  daughter  agreed  to  divide 
his  land  by  exchanging  deeds,  so  that  the  wid- 
ow should  become  tbe  owner  in  fee  of  the  80 
acres  involved  in  this  suit  and  the  daughter 
of  tbe  rest  of  the  land,  a  consideration  of  any 
other  question  in  the  case  is  unnecessary.  It 
is  manifest  that  some  agreement  was  made 
between  them.  The  daughter  married  about 
six  months  after  her  father's  death,  and 
her  mother  a  few  months  later.  Soon  after 
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tbe  latter  event  the  mother  made  a  quitclaim 
deed  to  the  daughter  of  133  acres,  and  from 
that  time  the  daughter  was  in  the  exclusive 
possession  and  control  of  that  part  of  the 
land,  while  the  mother  remained  in  the  ex- 
clusive possession  and  control  of  the  remain- 
ing 80  acres.  Both  Mrs.  Dawdy  and  W.  A. 
Short,  the  daughter's  husband,  the  daughter 
being  dead  at  the  time  of  the  hearing,  tes- 
tified that  Mrs.  Dawdy  was  to  have  the  80 
acres  as  her  own  and  was  to  have  a  deed 
for  it 

It  is  objected  to  the  testimony  of  these 
-witnesses  that  it  was  incompetent  and  did 
not  prove  anything,  because  it  consisted 
largely  of  statements  of  conclusions,  instead 
of  facts  and  conversations,  and  was  given  in 
response  to  leading  questions  which  were  ob- 
jected to.  A  large  part  of  the  testimony  is 
Justly  subject  to  this  criticism,  and  the  force 
of  all  of  it  is,  in  consequence,  very  much 
weakened.  But  it  must  be  considered  that 
Mrs.  Dawdy  was  an  uneducated  woman,  past 
71  years  old,  testifying  to  events  which  oc- 
curred 35  years  before  she  was  a  witness. 
It  is  not  surprising  that  very  little  even  of 
the  substance  of  conversations  or  important 
circumstances  can  be  narrated  by  her.  But, 
disregarding  the  incompetent  testimony  of 
these  witnesses,  enougb  remains  to  satisfac- 
torily show,  if  It  Is  true,  that  the  mother 
and  daughter  agreed  upon  a  division  of  the 
land  by  which  each  should  be  the  owner  of 
her  portion  free  from  any  claim  of  the  oth- ' 
er.  Without  regard  to  the  $800  which  Mrs. 
Dawdy  testified  she  bad  invested  In  the  land, 
the  adjustment  of  the  respective  rights  of 
the  parties  was  a  sufficient  consideration  for 
the  agreement  to  exchange  deeds.  In  1884, 
after  the  sheriffs  sale  under  which  appel- 
lants derive  their  title,  Mrs.  Short  and  her 
husband  made  a  quitclaim  deed  of  the  prem- 
ises to  Andrew  J.  Dawdy.  Short  testified 
that  Dawdy  agreed  to  redeem  from  the  sher- 
iffs sale  If  they  would  make  him  a  quitclaim 
deed.  Mrs.  Short  was  not  present;  but, 
when  Short  told  her  about  It,  she  claimed 
she  had  no  interest  In  the  land,  but  consent- 
ed to  make  the  deed.  It  is  probable  they 
thought,  no  deed  having  been  made,  that  the 
sheriffs  sale  would  convey  the  title  to  the 
purchaser. 

There  is  some  evidence  in  the  record  of 
statements  by  Mrs.  Dawdy  indicating  that 
she  claimed  only  a  life  estate  In  the  land,  and 
expected  it,  after  her  death,  to  go  to  John- 
son. It  is  true  that  the  record  title  of  60 
acres  was  in  Johnson,  and  it  is  not  unnatur- 
al that  she  should  be  apprehensive  of  the  ef- 
fect of  such  condition  upon  her  rights,  should 
hesitate  to  make  repairs,  and  should  declare 
that  she  was  going  to  have  it  as  long  as  she 
lived,  and  they  could  do  with  it  what  they 
wanted  after  sbe  died.  It  was  for  the  court 
to  determine  to  what  extent  her  testimony 
was  discredited  by  her  statements,  and  we 
cannot  say,  under  all  tbe  circumstances,  that 
the  court  erred  in  finding  that  tbe  agreement 


for  the  division  of  the  land  was  made  as 
averred  In  appellees'  answer.  Mrs.  Dawdy 
has  been  in  the  exclusive  possession  of  the 
premises  in  controversy  since  tbe  death  of 
Job  Evans  in  1870.  Her  possession  was  no- 
tice to  all  persons  of  all  her  rights  therein. 
Actual  possession  of  land  is  notice  equal  to 
the  record  of  a  deed  under  which  the  party 
in  possession  claims.  A  purchaser  is  bound 
to  inquire  by  what  right  or  title  the  party  In 
possession  holds,  and  he  will  take  subject  to 
that  title,  whatever  it  may  be.  Joiner  v. 
Duncan,  174  111.  252,  51  N.  E.  323;  Coarl  v. 
Olsen,  91  111.  273.  The  title  taken  by  appel- 
lants and  their  grantors,  through  the  sale  un- 
der execution  against  Mrs.  Short  was,  there- 
fore, subject  to  the  contract  between  Mrs. 
Short  and  her  mother,  to  the  same  extent  as 
if  that  contract  had  been  In  writing  and  du- 
ly recorded. 

It  is  urged  that  it  was  error  to  admit  in 
evidence  the  record  of  the  deed  from  Mrs. 
Dawdy  to  her  daughter  for  the  135  acres 
Without  showing  the  loss  of  the  original. 
The  objection  made  to  the  introduction  of  the 
record  was  that  it  was  incompetent  and  ir- 
relevant. If  the  specific  objection  now  urg- 
ed had  been  made,  the  original  would  no 
doubt  have  been  produced  or  Its  absence  ex- 
plained. The  general  objection  will  not  avail 
where,  if  made  specific,  the  objection  might 
be  obviated.  Rich  v.  Trustees  of  Schools. 
158  111.  242,  41  N.  E.  924. 

We  find  no  error  in  the  record,  and  the 
decree  will  be  affirmed. 

Decree  affirmed. 


(230  III.  167) 

CITY  OP  CHICAGO  v.  CHICAGO  TELE- 
PHONE CO. 
(Supreme  Court  of  Illinois.    Oct  23,  1907.) 

1.  Mandamus  —  Subjects  op  Relief  —  Per- 
formance of  Contracts. 

A  city  ordinance,  prescribing  as  condi- 
tions on  which  it  would  permit  use  of  its  streets 
by  a  telephone  company  that  the  company 
should  make  a  semiannual  report  of  the  business 
done  for  the  previous  six  months  and  pay  to 
the  city  3  per  cent,  of  its  gross  receipts,  con- 
stitutes, on  acceptance  by  the  telephone  com- 
pany, a  mere  contract  between  it  and  the  city, 
not  involving  the  performance  of  acts  In  the 
nature  of  duties  to  the  public  and  hence  man- 
damus will  not  lie  to  compel  performance  of 
such  conditions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  33,  Mandamus.  §  272.] 

2.  Telegraphs  and  Telephones— Rights  in 
the  Use  of  Streets. 

Where  a  telephone  company,  authorized  to 
use  the  streets  of  a  city  on  its  consent  and 
under  such  conditions  as  may  be  imposed,  is 
by  ordinance  granted  such  consent,  the  grant 
by  the  city  is  a  license,  and  not  a  franchise. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Telegraphs  and  Telephones,  &  6.] 

Appeal  from  Appellate  Court,  First  District, 
on  Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Wlndes,  Judge. 

Petition  by  the  city  of  Chicago  for  man- 
damus to  compel  the  Chicago  Telephone  Corn- 
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pany  to  file  with  the  comptroller  of  the  city 
a  statement  of  Its  gross  receipts  and  to  pay 
Into  the  city  treasury  3  per  cent,  thereof. 
From  a  judgment  of  the  Appellate  Court, 
First  District,  affirming  a  judgment  of  the 
circuit  court  dismissing  the  petition,  plaintiff 
appeals.  Affirmed. 

This  is  an  appeal  from  the  judgment  of 
the  Appellate  Court  for  the  First  District,  af- 
firming the  judgment  of  the  circuit  court  of 
Cook  county  dismissing  appellant's  petition 
for  a  writ  of  mandamus.  The  appellant's 
amended  petition  prayed  that  appellee  be  re- 
quired forthwith  to  file  with  the  comptroller 
of  the  city  a  true  statement  of  the  gross  re- 
ceipts of  appellee  from  all  its  business  done 
for  the  six  months  next  preceding  January  1, 
1005,  within  the  limits  of  Chicago  as  the  lim- 
its existed  during  the  said  six  months,  the 
same  to  be  sworn  to  by  Arthur  D.  Wheeler 
and  Charles  E.  Moseley,  president  and  secre- 
tary, respectively,  of  appellee.  It  was  prayed 
in  the  petition  that  at  the  time  of  filing  the 
statement  appellee  be  compelled  to  pay  Into 
the  city  treasury  3  per  cent  of  said  gross  pro- 
ceeds. Demurrer  was  sustained  to  the  peti- 
tion, and  appellant  elected  to  stand  by  its  pe- 
tition, whereupon  the  same  was  dismissed. 
Appellant  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  First  District,  where  the 
judgment  was  affirmed;  and  by  its  further 
appeal,  appellant  brings  the  case  to  this  court 

The  petition  alleges  that  appellee  was  or- 
ganized on  or  about  January  14,  1881,  under 
the  general  laws  of  Illinois  relating  to  cor- 
porations; that  appellee  was  authorized  by 
its  charter  to  construct  and  operate  telephone 
and  telegraph  lines  and  do  a  telephone  and 
telegraph  business;  the  adoption  by  the  city 
of  an  ordinance  authorizing  appellee  to  con- 
struct its  lines  of  wire  in  said  city ;  and  that 
section  6  of  said  ordinance  is  as  follows: 
"6.  Compensation — Service  Rates— Use  of  City 
—Rights  Reserved.  The  said  Chicago  Tele- 
phone Company  shall  file  with  the  comptroller 
of  the  city,  on  the  1st  days  of  January  and 
July  of  each  year,  a  statement  of  Its  gross 
receipts  from  the  telephone  business  done  by 
said  company  within  the  city  of  Chicago  for 
the  six  months  next  preceding  such  state- 
ment, which  statement  shall  be  sworn  to  by 
the  president  and  secretary  of  said  company, 
and  at  the  time  of  filing  said  statement  the 
said  company  shall  pay  into  the  city  treasury 
three  (3)  per  cent  on  such  gross  receipts,  and 
said  company,  during  the  term  for  which  this 
ordinance  was  granted,  shall  not  increase  to 
its  present  or  future  subscribers  the  rates  for 
telephone  service  now  established;  and  pro- 
vided, also,  that  with  the  acceptance  herein- 
after required  there  shall  be  filed  by  said 
company  a  schedule  showing  the  rates  charg- 
ed by  said  company  for  telephone  service  at 
the  date  of  the  passage  of  this  ordinance 
within  the  limits  of  the  city  of  Chicago.  And 
the  said  company  shall  connect  its  wires  with 
the  mayor's  office,   department  of  public 


works,  fire  department,  police  department 
building  department  city  collector's  office, 
city  clerk's  office,  health  department,  and 
law  department,  and  place  and  keep  one  tele- 
phone in  each  of  said  places,  free  of  charge 
to  the  city,  so  that  said  telephones  may  be 
used  in  connection  with  all  wires  under  con- 
trol of  said  company  connected  with  Its  ex- 
change in  the  city  of  Chicago ;  and  said  com- 
pany shall  also  rent  to  the  city  of  Chicago 
telephones  for  the  sole  use  of  the  police  and 
fire  alarm  system  of  the  city  of  Chicago  at 
an  annual  rental  not  to  exceed  five  ($5)  dol- 
lars per  annum  for  each  telephone :  Provid- 
ed, however,  that  nothing  in  this  ordinance 
contained  shall  be  construed  or  taken  as  pre- 
venting the  city  of  Chicago,  whenever  it  shall 
be  authorized  to  do  so,  from  passing  an  ordi- 
nance regulating  the  rates  to  be  charged  by 
telephone  companies  for  the  rental  of  tele- 
phones or  for  the  licensing  of  telephone  com- 
panies, it  being  the  intention  of  this  ordinance 
that  the  city  of  Chicago  shall  in  no  way  sur- 
render any  rights  It  may  have,  or  may  here- 
after acquire,  to  license  telephone  companies 
or  to  regulate  the  prices  to  be  charged  for 
telephones,  but  upon  such  licensing  or  upon 
such  regulation  of  such  prices,  then  the  pro- 
visions of  this  section  as  to  payment  of  rev- 
enue and  furnishing  of  telephone  facilities 
to  the  city  of  Chicago  shall  cease  to  be  bind- 
ing upon  said  company :  Provided,  also,  that 
nothing  in  this  ordinance  contained  shall  be 
construed  as  preventing  the  city  of  Chicago 
from  granting  an  ordinance  to  any  other  tele- 
phone company." 

It  is  further  alleged  that  appellee  accepted 
the  ordinance  In  writing,  as  was  thereby  re- 
quired, and  filed  a  bond  In  compliance  with 
the  ordinance;  that  since  January  10,  1888, 
until  now,  appellee  has  constructed,  operated, 
and  extended  Its  telephone  lines,  under  the 
authority  of  said  ordinance,  In  the  streets,  al- 
leys, and  public  grounds  of  the  city,  and 
thereby  conducted  its  telephone  business;  that 
it  was  appellee's  duty  to  file,  semiannually,  a 
sworn  statement  of  the  gross  receipts  from  all 
its  business  with  the  comptroller,  and  at  the 
same  time  pay  3  per  cent  of  such  gross  re- 
ceipts into  the  city  treasury;  that  the  appel- 
lee filed  In  the  office  of  the  city  clerk  a  sched- 
ule of  the  rates  charged  by  It  within  the  city 
limits;  that  by  means  of  a  telephone  line  con- 
structed under  the  ordinance  It  was  enabled 
to  place  telephone  instruments  with  its  sub- 
scribers, from  which  it  derived  and  Is  de- 
riving large  profits ;  that  appellee's  sole  right 
to  carry  on  its  business  In  the  city  of  Chica- 
go is  derived  from  the  said  ordinance  and  the 
consent  of  the  municipal  authorities  contain- 
ed therein ;  that  appellee's  duty  to  file  a  state- 
ment of  the  gross  receipts  of  the  business 
done  by  It  within  the  city  limits  for  the  pre- 
vious six  months  relates  to  the  limits  "as 
those  limits  existed  during  said  period  of  six 
months";  that,  notwithstanding  Its  legal  duty, 
the  appellee,  from  January  10,  1889,  until 
July  15,  1904,  prepared  and  filed,  semiannual- 
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ly,  false  and  misleading  statements  of  Its 
gross  receipts  from  business  done  within  said 
city;  that  none  of  said  statements  included 
"all  the  gross  receipts  from  all  the  telephone 
business"  done  by  appellee  within  the  city 
limits  "as  the  city  limits  existed  during  the 
six  months  next  preceding  the  date  on  which 
each  of  said  statements  was  required  by  the 
eaid  ordinance  to  be  filed" ;  that  none  of  the 
said  statements  dealt  with  the  receipts  from 
any  business  done  outside  the  limits  of  the 
city  as  they  existed  on  January  10,  1889,  al- 
though since  that  date  said  city  limits  had 
been  greatly  extended  by  the  annexation  of 
adjacent  cities,  towns,  and  other  territories; 
-that  none  of  the  statements  include  either  the 
receipts  from  long-distance  business  or  '*toll 
charges" ;  that  at  the  dates  of  the  filing  of 
these  statements  appellee  paid  3  per  cent,  of 
the  amount  therein  given  as  its  gross  receipts 
to  the  city,  which  accepted  these  payments 
in  ignorance  of  the  fact  that  they  were  not 
8  per  cent  of  all.  the  gross  receipts  from  the 
business  within  the  city  limits  for  the  pre- 
vious six  months;  that  the  city  and  its  suc- 
cessive comptrollers  were  deceived  in  accept- 
ing all  of  the  said  payments  by  the  peculiar 
and  cunning  wording  of  the  statements  which 
accompanied  them. 

Certain  parts  of  the  petition  were  expung- 
ed by  the  trial  court  The  court  below  sus- 
tal  ned  the  demurrer  upon  two  grounds :  First, 
that  the  ordinance  set  out  by  appellant  in 
its  petition  constitutes,  in  substance,  a  con- 
tract between  the  parties,  and  that  a  writ 
of  mandamus  will  not  Issue  to  enforce  a  mere 
contract ;  second,  that  mandamus  will  not  be 
awarded  where  It  is  sought  for  the  enforce- 
ment of  a  mere  abstract  right  and  will  not 
definitely  fix  the  rights  of  the  parties,  even 
though  the  right  of  the  petitioner,  under  the 
contract,  is  clear. 

Maclay  Hoyne  (James  Hamilton  Lewis  and 
Knight  ft  Hoyne,  of  counsel),  for  appellant 
Holt,  Wheeler  ft  Sedley,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  most  important  question  pre- 
sented for  consideration  In  this  case  is  wheth- 
er or  not  appellant  is  entitled  to  the  writ  of 
mandamus  for  which  it  prays,  requiring  ap- 
pellee to  file  a  true  statement  of  its  gross 
receipts  from  all  business  within  the  present 
city  limits  and  to  pay  into  the  city  treasury 
3  per  cent  on  such  gross  receipts.  It  is 
Insisted  by  appellee  that  the  ordinance  upon 
which  appellant  bases  its  claim  of  right  to 
the  writ  of  mandamus  prayed  for  constitutes 
a  contract  between  appellant  and  appellee* 
and  that  such  being  the  case,  mandamus  will 
liot  lie.  It  Is  conceded  by  appellant  that 
mandamus  is  not  the  proper  remedy  to  en- 
force contractual  relations,  and  this  principle 
is  well  settled.  We  are  therefore  brought  di- 
rectly to  a  consideration  of  the  ordinance 
with  a  view  of  ascertaining  whether  such  or- 
dinance has,  in  effect,  the  binding  force  of 
law  or  whether  it  constitutes  a  contract 
82  N.E.-39 


It  is  the  well-settled  law  in  this  state  that 
where  there  is  a  grant  ar)d  an  acceptance  by 
a  corporation  of  an  ordinance  involving  the 
performance  of  acts  In  the  nature  of  duties 
or  services  to  the  public  as  a  condition  of  the 
grant,  the  corporation  accepting  the  franchise 
may  be  compelled  by  mandamus  to  perform 
the  duty  so  enjoined.  People  v.  Suburban 
Railroad  Co.,  178  III.  594,  53  N.  E.  349,  49  L. 
R.  A.  650;  Rogers  Park  Water  Co.  v.  Fergus, 
178  111.  571,  53  N.  E.  363,  and  cases  there 
cited.  But  In  each  of  these  cases  mandamus 
was  awarded  to  compel  the  respondent  to  dis- 
charge some  duty  owing  to  the  public,  and 
not  to  a  municipal  entity,  and  where  a  clear 
right  was  thought  to  exist  There  Is  a  clear- 
ly drawn  distinction  between  cases  of  that 
class  and  cases  in  which  the  duty  or  obliga- 
tion is  owed  primarily  to  the  municipality. 
In  People  v.  Suburban  Railroad  Co.,  supra, 
it  was  sought  to  compel  respondent  to  comply 
with  the  express  provisions  of  an  ordinance 
having  in  it  provisions  which  created  a  duty 
to  the  public  to  be  performed  by  the  company 
for  the  benefit  of  the  public.  The  writ  was 
there  awarded,  commanding  the  company  to 
sell  tickets  to  passengers  good  to  stations  in 
River  Forest  at  the  same  rate  as  to  stations 
in  the  town  of  Cicero,  as  the  ordinance  re- 
quired, and  it  Is  evident  that  this  was  a  duty 
owing  to  the  public  In  general  and  not  par- 
ticularly to  the  municipality  as  such.  In 
Rogers  Park  Water  Co-  v.  Fergus,  supra,  a 
writ  of  mandamus  was  awarded  fixing  water 
rates,  as  provided  by  an  ordinance  of  the  city 
of  Chicago  enacted  subsequently  to  the  an- 
nexation of  Rogers  Park,  which  was  accepted 
by  the  water  company  and  under  which  ordi- 
nance it  had  laid  its  pipes  and  previously 
operated  Its  waterworks.  In  this  case,  also, 
the  company's  primary  duty  lay  to  the  public 
as  such.  Evidently  in  neither  of  the  cases 
above  cited  was  the  obligation  contractual. 
No  Individual  bad  in  either  case  a  contract 
with  the  respondents,  but  the  public  did  have 
certain  rights  under  the  ordinances  which 
respondents  were  bound  to  regard.  The  fail- 
ure on  the  part  of  respondents  to  regard 
these  clear  rights  was  the  basis  of  the  peti- 
tion for  mandamus,  and  the  writ  was  proper- 
ly awarded. 

But  in  the  case  at  bar  the  public  has  no 
relations,  through  the  ordinance,  with  appel- 
lee, either  contractual  or  otherwise.  It  can- 
not be  said  that  an  individual  citizen  has  an 
interest  in  the  filing  of  the  statement  at  all. 
Nor  can  be  have  any  interest  in  the  payment 
of  the  3  per  cent  required  by  the  ordinance 
to  be  paid  into  the  city  treasury,  except  the 
general  interest  that  the  sum  so  paid  would 
be  applied  on  the  payment  of  mnnicipal  in- 
debtedness and  thus  tend  to  decrease  the  bur- 
den of  taxation.  It  cannot  be  seriously  con- 
tended that  there  exists  in  this  a  right  so 
clear  that  it  is  enforceable  by  mandamus.  The 
ordinance  in  this  case  prescribes  certain  con- 
ditions upon  which  the  city  of  Chicago,  as  a 
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municipal  entity,  Is  willing  to  permit  appellee 
to  use  Its  streets,  and  parts  of  these  condi- 
tions are  that  appellee  shall  make,  semian- 
nually, a  report  of  the  business  done  by  it 
with  the  city  limits  for  the  previous  six 
months  and  pay  into  the  city  treasury  3  per 
cent,  of  such  sum.  Appellee  accepted  this 
ordinance,  and  from  that  time  forth  it  became 
a  contract  between  the  parties.  A  franchise 
emanates  from  the  government  or  sovereign 
power,  and  where  a  corporation  is  created  by 
law,  with  power  to  use  the  streets  of  the  city, 
upon  the  consent  of  the  city,  under  such  con- 
ditions as  may  be  Imposed,  and  by  ordinance 
such  consent  is  prescribed  or  privilege  grant- 
ed, the  grant  by  the  city  Is  a  license,  and  Is 
not  a  franchise.  When  such  license  is  accept- 
ed by  the  corporation,  a  valid  and  binding  con- 
tract Is  created  with  the  municipality,  to  com- 
pel the  performance  of  which  mandamus  will 
not  He.  Chicago  City  Railway  Co.  v.  People, 
73  111.  541 ;  Chicago  Municipal  Gaslight  &  Fuel 
Co.  v.  Town  of  Lake,  130  111.  42,  22  N.  E.  616, 
and  cases  cited ;  City  of  Belleville  v.  Citizens' 
Horse  Railway  Co.,  152  111.  171,  38  N.  E.  584, 
26  L.  R.  A.  681 ;  People  v.  Central  Union  Tele- 
phone Co.,  192  111.  307,  61  N.  E.  428,  85  Am. 
St  Rep.  338 ;  People  v.  Blocki,  203  111.  363,  67 
N.  E.  809 ;  City  of  Chicago  v.  Rothschild  &  Co., 
212  111.  590,  72  N.  E.  698. 

Having  reached  the  above  conclusion,  it  Is 
unnecessary  to  consider  other  assignments  of 
error.  The  judgment  of  the  Appellate  Court 
is  affirmed. 

Judgment  affirmed. 


(230  III.  109) 

ELGIN,  J.  ft  E.  RY.  CO.  v.  HERATH. 

(Supreme  Court  of  Illinois.    Oct  23,  1907. 
Rehearing  Denied  Dec  5,  1907.) 

1.  Master  and  Sebvant—  Injuries  to  Em- 
ploye—Question  fob  Jubt. 

Evidence  in  an  action  for  the  death  of 
plaintiff's  intestate,  a  car  repairer,  caused  by 
the  pushing  of  other  cars  against  the  car  on 
which  he  was  at  work,  held  to  warrant  submis- 
sion to  the  jury  of  the  question  of  defendant's 
negligence. 

[Ed.  Note.— For  cases  in  point.  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1010-1050.] 

2.  Same— CoNTBiBUTOBY  Negligence. 

Where  a  car  repairer,  having  charge  of  a 
gang  of  four,  went  to  work  on  a  car  without 
putting  up  a  flag  or  otherwise  giving  notice 
that  he  and  the  other  men  were  working  on  the 
car,  and  without  taking  any  precaution  to  keep 
watch  for  cars  or  engines,  the  railroad  com- 
pany was  not  liable  for  his  death  resulting 
from  pushing  other  cars  against  the  one  on 
which  he  was  at  work,  and  his  duty  to  use 
reasonable  care  for  his  safety  was  not  affected 
by  the  fact  that  he  may  not  have  been  a  fore- 
man. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  732-742.] 

3.  Same. 

Due  care  and  caution  by  an  employe  are 
essential  to  a  recovery  for  his  death  against  the 
employer,  though  other  servants  may  have  been 
negligent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  §§  674-677.] 


Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Will 
County;  A.  O.  Marshall.  Judge. 

Action  by  John  R.  Herath,  administrator 
of  the  estate  of  Thomas  H.  Menary,  deceased, 
against  the  Elgin,  Joliet  &  Eastern  Rail- 
way Company.  From  a  judgment  of  the  Ap- 
pellate Court,  Second  District,  affirming  a 
judgment  of  the  circuit  court  for  plaintiff, 
defendant  appeals.,  Reversed  and  remanded. 

O'Donnell  &  Donovan  (Knapp,  Haynle  & 
Campbell,  of  counsel),  for  appellant  Barr, 
Barr  &  Barr,  for  appellee. 

CARTWRIGHT,  J.  This  Is  an  action  on 
the  case,  brought  by  appellee,  as  administra- 
tor of  the  estate  of  Thomas  H.  Menary,  de- 
ceased, In  the  circuit  court  of  Will  county,  to 
recover  from  appellant  damages  resulting 
to  the  widow  of  said  Menary  from  his  death 
while  In  the  employ  of  appellant  as  a  car  re- 
pairer in  its  yards  at  East  Joliet  The  orig- 
inal declaration  consisted  of  one  count  to 
which  the  plaintiff,  by  leave  of'  court  added 
two  other  counts;  but  they  all  made  the 
same  charges.  They  alleged  that  Menary 
was  in  the  employ  of  the  defendant  in  the 
work  of  repairing  cars;  that  on  July  21, 
1904,  be  was  repairing  a  car  on  a  track  in 
the  defendant's  yards,  which  in  one  count 
was  called  the  "wire  mill  track"  and  in  the 
other  counts  a  "switch  track";  that  he  was 
In  the  exercise  of  due  care  for  his  own  safe- 
ty, and  that  defendant  negligently  pushed 
other  cars  upon  the  track  against  the  car 
on  which  he  was  at  work,  and  injured  him 
so  that  he  died.  The  plea  was  the  general 
issue,  and  there  was  a  verdict  for  $8,000. 
On  hearing  a  motion  for  a  new  trial  the  court 
required  the  plaintiff  to  remit  $1,000  and  en- 
tered Judgment  for  $7,000.  The  Appellate 
Court  for  the  Second  District  affirmed  the 
judgment  A  further  appeal  was  prosecuted 
to  this  court,  and  the  assignment  of  error 
presented  for  our  consideration  is  that  the 
circuit  court  erred  in  denying  the  defendant's 
motion,  at  the  close  of  the  evidence,  for  a 
peremptory  instruction  directing  a  verdict 
of  not  guilty. 

The  following  facts  were  proved  and  not 
controverted:  On  July  21,  1904,  Thomas  EL 
Menary  had  been  In  the  employ  of  defend- 
ant as  a  car  repairer  In  Its  yards  In  Bast 
Joliet  for  six  months.    There  were  about 
200  men  employed  in  the  yards,  and  they 
were  divided  into  gangs  of  4.    Charles  H. 
Emerson  was  the  general  foreman  of  the 
yards.    Menary,  Louis  Johnson,  and  two 
Swedes  who  were  unable  to  speak  English 
constituted  one  of  these  gangs.   Menary  was 
supplied  by  Emerson  with  a  book  In  which  to 
keep  a  record  of  the  work  done  by  that  gang 
and  the  time  taken  In  each  piece  of  worlt. 
Emerson  told  Menary  where  to  work  and 
what  to  do,  and  Menary  directed  the  other 
men,  who  were  required  to  work  as  he  told 
them.   Menary  had  no  power  to  hire  or  dis- 
charge men,  but  the  others  were  required  to 
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obey  him,  and  in  case  of  disobedience  by  any 
of  them  he  would  report  to  Emerson.  De- 
fendant had  in  Its  yards  repair  tracks  for 
repairing  cars  in  bad  order.  There  were  two 
such  tracks  for  heavy  repairs,  which  were 
called  "sill  tracks,"  and  there  was  another 
track  for  light  repairs.  Cars  were  not  put 
in  on  the  sill  tracks  except  at  night  On 
either  of  the  repair  tracks  the  rule  was  nev- 
er to  come  in  with  a  car  and  set  it  so  as  to 
strike  another.  When  a  car  was  brought  hi 
in  bad  order,  the  men  were  required  to  "spot 
the  car,"  as  it  was  called,  so  as  not  to  run 
-against  another  car.  The  track  where  the  ac- 
.  cident  occurred  was  known  as  the  "wire 
mill  track,"  and  was  about  three  blocks  from 
the  repair  tracks,  and  the  above  rules  did 
not  apply  to  it  It  was  used  for  the  storage 
of  cars,  and  cars  that  were  In  bad  order  were 
put  In  there  at  any  time  in  the  usual  way — 
sometimes  every  day  and  at  other  times  once 
in  two  or  three  days.  On  the  morning  of  the 
accident,  about  8  o'clock,  Menary,  with  his 
gang,  was  working  on  one  of  the  regular 
repair  tracks,  when  Emerson  came  to  them 
and  told  them  to  come  over  with  him  to 
the  wire  mill  track — that  he  had  something 
there  for  them  to  do.  Emerson  went  with 
them  over  to  a  track,  and  pointed  out  a  box 
car,, and  told  Menary  to  strip  that  car  down 
and  load  it  on  a  flat  car.  Menary  told  the 
other  men  of  bis  gang  to  go  ahead,  and  told 
them  what  to  do.  Emerson  left,  and  went 
back  to  the  repair  tracks,  three  blocks  away. 
There  was  a  flat  car  standing  about  four  feet 
from  the  box  car,  toward  the  switch  con- 
nection with  the  other  tracks,  and  no  sign 
or  signal  was  put  up  to  Indicate  that  the  men 
were  about  the  box  car,  and  no  provision 
was  made  for  keeping  any  watch  for  en- 
gines or  other  cars.  The  four  men  went  to 
work  dismantling  the  car,  unloading  it  on 
the  flat  car.  One  of  the  Swedes  was  with 
Menary  at  the  end  next  the  flat  car,  and  the 
other  one  was  with  Johnson  at  the  other  end 
of  the  car.  They  had  the  coupler  down  and 
the  bolster  off,  and  had  taken  out  some  things 
underneath,  and  Johnson,  with  his  assistant, 
was  at  the  other  end  of  the  car  taking  out 
the  brake  beam.  The  end  of  the  car  where 
Menary  was  at  work  had  been  Jacked  up. 
and  Johnson  came  around  the  car  and  asked 
Menary  if  he  could  have  a  jack.  Menary 
said,  "All  right!"  and  Johnson  stooped  over, 
and  when  he  looked  up  saw  an  engine  back- 
ing up  toward  the  flat  car,  and  pushing  four 
coal  cars,  and  moving  slowly.  Johnson  told 
Menary  to  look  out,  but  the  first  coal  car 
struck  the  flat  car  and  pushed  it  against  the 
box  car,  causing  Menary's  death. 

There  were  two  essential  elements  of  the 
cause  of  action  alleged  in  the  declaration, 
both  of  which  must  be  proved  to  entitle 
plaintiff  to  a  verdict:  First,  that  Menary 
-was  in  the  exercise  of  due  care  for  his  own 
safety;  and,  second,  that  the  defendant  was 
guilty  of  the  negligence  charged.  If  there 
was  an  entire  lack  of  evidence  fairly  tend- 


ing to  prove  one  of  these  essentials,  the  de- 
fendant was  entitled  to  have  the  instruction 
given.  In  considering  the  question  the  court 
was  not  authorized  to  weigh  conflicting  evi- 
dence and  determine  on  which  side  the  pre- 
ponderance lay,  and  there  was  evidence  fair- 
ly tending  to  prove  the  charge  of  negligence 
against  the  defendant  There  was  evidence 
on  the  part  of  the  plaintiff  that  there  was 
no  signal,  by  bell,  whistle,  or  otherwise,  of 
the  approach  of  the  engine  with  the  cars, 
and  there  was  no  one  on  the  first  car,  which 
was  being  pushed  down  toward  where  the 
men  were  working.  There  is  no  statutory 
requirement  that  a  'bell  shall  be  rung  or 
whistle  sounded  in  doing  switching  work  in 
railroad  yards,  unless  in  approaching  a  street 
or  highway,  and  there  was  no  evidence  that 
there  was  any  rule  or  custom  in  these  yards 
to  give  warnings  or  signals  of  that  kind. 
Neither  was  there  any  evidence  of  any  reg- 
ular custom  to  have  a  brakeman  ride  on  the 
cars;  the  evidence  being  that  sometimes  there 
was  a  brakeman  on  the  first  car  and  some- 
times not.  When  the  coal  cars  were  set  In 
on  this  occasion,  the  switchman  was  walking 
on  the  right-hand  side  of  the  cars,  and  they 
were  moving  about  as  fast  as  a  man  would 
ordinarily  walk.  The  switchman  testified 
that  there  was  not  anything  to  indicate  that 
men  were  working  on  the  track,  and  that  he 
saw  nothing  to  indicate  their  presence. 
There  was  also  evidence  for  defendant  that 
if  any  repairs  were  made  on  that  track  a 
flag  was  put  up  as  a  warning,  and  there  was 
a  red  flag  lying  on  a  pile  of  ties  by  the  side 
of  the  track,  between  the  flat  car  and  the 
switch.  On  the  other  hand,  there  was  evi- 
dence that  the  end  of  the  box  car  where 
Menary  was  at  work  was  jacked  up  to  a 
height  of  four  feet,  and  was  high  enough  so 
that  the  men  who  were  putting  in  the  coal 
cars  ought  to  have  seen  it.  Although  the 
wire  mill  track  was  not  a  repair  track,  light 
repairs  were  occasionally  made  upon  cars 
standing  on  it,  so  that  there  was  a  possibili- 
ty of  men  being  at  work  on  it  The  evi- 
dence on  the  part  of  the  plaintiff  would  have 
been  sufficient  to  require  submission  to  the 
jury  of  the  question  whether,  under  all  the 
circumstances,  the  manner  in  which  the  cars 
were  put  upon  the  track  and  pushed  against 
the  flat  car  was  negligent  if  there  had  al- 
so been  evidence  fairly  tending  to  prove  that 
Menary  was  in  the  exercise  of  reasonable 
care  and  caution  for  his  own  safety. 

On  the  question  whether  Menary  was  in 
the  exercise  of  the  care  and  caution  required 
of  him  there  was  no  contradictory  evidence. 
The  only  one  who  gave  any  testimony  re- 
lating to  that  subject  was  Louis  Johnson, 
who  was  working  with  Menary,  and  who  tes- 
tified as  a  witness  on  behalf  of  the  plain- 
tiff. He  testified  that  Emerson  took  them 
to  the  place,  and  gave  them  directions  what 
to  do,  and  went  away,  and  that  before  they 
went  to  work  the  witness  said  to  Menary, 
"Tom,  don't  you  suppose  we  ought  to  have 
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a  flag?"  and  Menary  answered,  "No,"  and 
said  they  could  look  out  for  themselves.  The 
account  of  the  same  conversation  which  the 
witness  said  he  gave  to  another  person,  and 
whieh  as  not  materially  different,  was  that 
he  said,  "Tom,  don't  you  suppose  we  ought  to 
put  out  some  kind  of  a  sign?"  and  that  Men- 
ary said  he  did  not  think  It  was  necessary; 
that  they  had  only  that  one  car,  and  they 
could  look  out  for  themselves.  They  were  tak- 
en to  the  car  by  Emerson  about  8  o'clock,  and 
the  accident  occurred  about  10  o'clock.  Noth- 
ing whatever  was  done  by  Menary,  either  to 
give  notice  that  he  and  the  other  men  were 
working  at  the  car  or  to  keep  any  watch  or 
lookout  for  cars  or  engines.  The  flag  was  ly- 
ing on  the  pile  of  ties  about  250  feet  distant 
from  the  box  car,  and  the  witness  said  he 
did  not  know  it  was  there  until  after  the 
accident  Menary's  statements  that  they 
could  look  out  for  themselves  showed  that 
he  knew  the  necessity  of  adopting  some  sort 
of  precaution,  while,  as  a  matter  of  fact,  he 
did  nothing. 

There  seems  to  have  been  much  strife  at 
the  trial,  and  it  is  continued  in  the  argu- 
ment, as  to  whether  Menary  should  be  call- 
ed a  foreman  or  not.  That  question  is  not 
of  the  slightest  importance  in  this  case,  since 
there  is  no  question  relating  to  the  authority 
of  a  foreman  or  superior  servant,  or  any  lia- 
bility of  defendant  arising  out  of  the  exer- 
cise of  such  authority  or  any  act  of  Menary 
In  tbat  capacity.  It  was  proved,  and  not  de- 
nied, that  he  had  the  book  and  controlled 
the  movements  of  the  three  men  who  were 
with  him,  and  the  question  whether  the  de- 
fendant would  have  been  liable  for  some  act 
or  omission  by  him  on  account  of  his  posi- 
tion is  not  involved.  There  is  no  claim  that 
Menary  relied,  or  had  any  right  to  rely,  up- 
on Emerson,  as  general  foreman  of  the 
yards,  either  to  put  up  a  flag  or  signal  or 
do  anything  else  to  protect  him,  and  if  Men- 
ary was  not  a  foreman  his  duty  to  use  rea- 
sonable care  and  caution  for  his  own  safety 
would  not  be  affected  In  any  degree  by  that 
fact.  Due  care  and  caution  on  his  part  was 
indispensable  to  the  right  of  plaintiff  to  re- 
cover against  defendant  for  the  injury,  even 
If  other  servants  of  defendant  were  guilty 
of  negligence.  There  was  no  dispute  what- 
ever In  the  evidence  of  the  fact  that  Menary 
took  no  precaution  whatever  for  his  own 
safety,  but  went  to  work  at  the  car  without 
giving  any  attention  whatever  to  the  sur- 
soundings  or  the  dangers  of  his  situation. 
There  was  an  utter  lack  of  evidence  tend- 
ing to  prove  the  averment  that  he  was  in  the 
exercise  of  due  care  and  caution;  but  the 
evidence  affirmatively  proved  the  want  of 
any  care,  and  the  court  erred  in  refusing  to 
give  the  Instruction. 

The  judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  Is 
remanded  to  the  circuit  court. 

Reversed  and  remanded. 


(230  IlL  238) 

PEOPLE  ex  rel.  HE  ALT,  State's  Atty.,  % 
MACAULEY. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec.  4,  1907.) 

1.  Attorney  and  Client  —  Disbarment  — 

Grounds. 

An  attorney,  organising  a  conspiracy  to 
harass  a  corporation  with  prosecutions  in  vari- 
ous states,  and  to  embarrass  its  business  by 
organizing  corporations  with  the  name  in  which 
its  business  is  transacted,  for  the  sole  purpose 
of  injuring  the  business  of  the  corporation  and 
extorting  money  from  it  as  a  price  of  relief  from 
further  loss,  is  guilty  of  misconduct  requiring 
his  disbarment 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  §§  51.  63.] 

2.  Same— Admission  to  Pbactice — Standard 
op  Character. 

The  statute  and  rules  of  court  requiring 
good  moral  character  as  a  condition  precedent 
to  a  license  as  an  attorney  include  common  hon- 
esty, which  is  not  satisfied  by  such  conduct  as 
merely  enables  one  to  escape  the  penalties  of 
the  criminal  law. 

("Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  5,  Attorney  and  Client,  |  5.] 

8.  Same— Disbarment— Grounds— Excuse. 

Youth  or  inexperience  of  an  attorney  does 
not  extenuate  the  offense  of  a  fraudulent  con- 
spiracy to  extort  money,  and  does  not  afford  a 
ground  for  not  disbarring  him. 

Information  by  the  people,  on  the  relation 
of  John  J.  Healy,  state's  attorney  of  Cook 
county,  to  disbar  Charles  P.  R.  Macauley. 
Rule  of  disbarment  made  absolute. 

The  state's  attorney  of  Cook  county  filed 
an  Information  In  this  court,  for  the  disbar- 
ment of  the  respondent,  Charles  P.  R.  Macau- 
ley,  who  was  enrolled  as  an  attorney  on  June 
7,  1900.  The  cause  was  referred  to  a  com- 
missioner to  take  the  evidence  and  report  his 
conclusions  of  law  and  fact  and  this  has  been 
done.  For  several  years  prior  to  the  year 
1900  the  Colliery  Engineer  Company,  a  Penn- 
sylvania corporation,  had  been  conducting  a 
school  under  the  name  of  "The  International 
Correspondence  Schools  of  Scranton,  Pennsyl- 
vania." Instruction  was  by  correspondence 
through  the  mails,  and  the  students  were  fur- 
nished text-books  by  the  corporation.  The 
school  had  agents  In  all  parts  of  the  country 
soliciting  students,  and  had  built  up  a  large 
business.  An  active  competitor  of  this  school 
was  the  American  School  of  Correspondence 
of  Boston,  of  which  Romanta  F.  Miller,  Jr„ 
was  president  Soon  after  respondent's  ad- 
mission to  the  bar  he  was  employed  as  a 
solicitor  by  the  American  School  of  Corres- 
pondence, and  sought  to  Induce  students  of 
its  competitor  to  abandon  their  contracts 
and  make  new  ones  with  him.  He  succeeded 
In  inducing  one  Charles  Peacock  to  abandon 
his  contract  with  the  Scranton  corporation 
upon  promise  that  the  respondent  would  de- 
fend him  without  charge  in  case  a  suit  was 
commenced  for  the  violation  of  the  contract 
Suit  was  brought  and  respondent  appeared 
for  the  defendant,  for  which  he  received  $25 
from  Miller.  The  defense  was  that  the 
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Pennsylvania  corporation  was  Illegally  doing 
business  in  this  state.  After  the  trial  the 
respondent  Induced  the  state  authorities  to 
begin  an  action  against  the  Pennsylvania 
corporation  to  recover  the  penalty  provided 
by  statute  in  case  a  foreign  corporation  il- 
legally does  business  within  this  state.  In 
August,  1901,  he  went  to  Scranton,  Pennsyl- 
vania, and  induced  certain  citizens  to  apply 
for  a  charter  under  the  laws  of  that  state  for 
a  corporation  to  be  known  as  "The  Interna- 
tional Correspondence  Schools,"  with  its 
principal  office  at  Scranton.  He  represented 
that  he  would  make  a  good  sum  of  money 
for  himself  and  those  who  joined  him,  as  the 
Colliery  Engineer  Company  would  pay  him 
well  to  give  up  the  charter  which  he  was  ap- 
plying for.  Upon  learning  the  object  of  the 
respondent  some  of  the  signers  requested  to  i 
have  their  names  erased  from  the  application. 
Other  names  were  substituted,  and  notice  of 
the  application  published.  While  the  applica- 
tion was  pending,  the  officers  of  the  Colliery 
Engineer  Company  made  application  for  a 
charter  for  the  International  Correspondence 
Schools  and  for  a  change  of  the  name  of  the 
Colliery  Engineer  Company  to  the  Interna- 
tional Text-Book  Company.  Respondent  op- 
posed these  applications,  and  the  Colliery 
Engineer  Company  opposed  respondent's  ap- 
plication for  a  charter.  While  these  contests 
were  pending  respondent  obtained  a  charter 
from  the  state  of  Illinois  for  a  corporation 
to  be  known  as  "The  International  Corres- 
pondence Schools  of  Scranton,  Pennsylvania," 
and  made  application  to  the  Pennsylvania 
authorities  for  a  license  for  It  to  do  business 
in  that  state  as  a  foreign  corporation,  which 
application  was  opposed  by  the  officers  of 
the  Colliery  Engineer  Company.  Respondent 
then  formed  what  was  known  under  the  laws 
of  Pennsylvania  as  a  limited  partnership, 
using  the  name  "The  International  Corres- 
pondence Schools,  Limited."  He  also  formed 
another  limited  partnership  under  the  name 
of  "The  Colliery  Engineer  Company,  Limit- 
ed." His  applications  for  a  charter  and  for 
a  license  for  his  Illinois  corporation  to  do 
business  in  Pennsylvania  were  refused,  and 
the  application  of  the  officers  of  the  Colliery 
Engineer  Company  for  a  charter  and  a 
change  of  name  was  allowed.  Respondent 
then  applied  for  a  charter  under  the  Pennsyl- 
vania law  for  a  corporation  to  be  known  as 
"The  Colliery  Engineer  Company,"  and  there- 
upon a  bill  was  filed  by  the  International 
Text-Book  Company,  successor  to  the  Colliery 
Engineer  Company,  claiming  to  be  the  owner 
of  all  of  the  capital  stock  of  the  International 
Correspondence  Schools,  to  restrain  the  re- 
spondent and  his  associates  from  conducting 
school  a  or  doing  any  other  business  under 
the  names  "International  Correspondence 
Schools"  and  "Colliery  Engineer  Company" 
— the  names  of  the  two  limited  partnerships 
formed  by  him— and  also  to  prevent  the 


Illinois  corporation  known  as  the  "Illinois 
Correspondence  Schools  of  Scranton,  Pennsyl- 
vania," from  using  any  of  said  names. 

While  the  bill  was  pending  respondent  was 
arrested  on  a  charge  of  conspiracy  and  held 
to  bail.  He  finally  agreed  with  the  manager 
of  the  International  Text-Book  Company  to 
abandon  all  proceedings  inimical  to  the  Col- 
liery Engineer  Company  or  its  successors,  not 
to  further  annoy  or  harass  said  International 
Text-Book  Company,  to  surrender  all  his 
rights  and  papers  connected  with  said  pro- 
ceedings, and  to  permit  the  injunction  prayed 
for  in  said  bill  to  be  made  perpetual.  He 
also  signed  a  written  statement  setting  forth 
his  object  and  purpose  in  the  business  in 
which  he  had  been  engaged.  The  commis- 
sioner found  that  the  respondent  originated 
and  devised  the  scheme  aforesaid  to  annoy 
and  Injury  the  Colliery  Engineer  Company 
in  Its  business  by  Instigating  prosecutions 
against  said  company  on  the  charge  of  vio- 
lating the  statutes  of  the  several  states  con- 
cerning foreign  corporations,  advised  the 
American  School  of  Correspondence  of  such 
scheme,  sought  the  conduct  thereof  as  its 
attorney,  and  was  employed  for  such  purpose 
by  Roman ta  T.  Miller,  Jr.,  its  president.  It 
was  while  employed  as  such  attorney  that 
respondent  made  the  efforts  above  mentioned 
to  secure  the  various  charters  of  incorpora- 
tion. Miller  contributed  over  $600  to  the 
scheme,  but  about  August  24,  1901,  advised 
respondent  that  the  American  School  of  Cor- 
respondence was  unwilling  to  have  its  name 
used  in  that  connection,  and  that  the  remit- 
tances already  made  and  thereafter  to  be 
made  In  aid  of  said  scheme  should  be  treated 
as  Miller's  personal  investment  in  said  busi- 
ness. He  also  suggested  that  respondent 
should  sever  all  official  relations  with  the 
American  School  of  Correspondence,  but  that 
this  would  make  no  difference  In  the  personal 
relation  of  Miller  to  the  business.  All  the 
acts  of  the  respondent  in  these  transactions 
were  done  with  the  approval  and  concurrence 
of  Roraanta  S.  Miller,  Jr.,  and  their  motive 
was  to  harass  and  annoy  the  Colliery  En- 
gineer Company,  and,  by  causing  it  large  ex- 
pense and  injuring  Its  business,  to  Induce  it 
to  pay  the  respondent  and  his  associates  a 
large  amount  of  money  to  desist  from  further 
annoyance  and  injury.  The  respondent  and 
his  associates  at  no  time  intended  to  conduct 
the  business  of  a  correspondence  school,  but 
they  conspired  to  take  the  name  of  the  Col- 
liery Engineer  Company  in  order  to  cause  It 
to  pay  a  large  sum  of  money  to  be  relieved 
from  their  attacks  upon  and  Injury  to  Its 
already  established  business;  the  sole  pur- 
pose being  to  compel  that  company  to  buy  its 
peace  from  respondent's  attacks  by  the  pay- 
ment of  his  demands. 

John  L.  Fogle,  for  relator.  Cantwell  & 
Roth  and  Charles  H.  Soelke,  for  respondent 
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DUNN,  J.  (after  stating  the  facta  as  above). 
The  substance  of  the  charge  against  the  re- 
spondent Is  that,  having  discovered  what  he 
regarded  as  a  defect  In  the  charter  of  the 
Colliery  Engineer  Company,  he  organized  a 
conspiracy  to  harass  that  company  and  to 
embarrass  its  business  by  organizing  corpora- 
tions having  its  name  or  the  name  In  which 
its  business  was  transacted,  apparently  for 
the  purpose  of  conducting  a  similar  business, 
but  really  for  the  sole  purpose  of  Injuring 
the  business  of  the  Colliery  Engineer  Com- 
pany, and  extorting  money  from  It.  The  com- 
missioner has  found  that  the  charge  is  proved, 
and,  no  exception  having  been  taken  to  bring 
the  evidence  or  any  of  his  rulings  before  us, 
it  is  to  be  taken  as  true.  The  statement  of 
the  charge  made  and  proved  sufficiently  char- 
acterizes the  moral  quality  of  respondent's 
acts.  His  counsel  seek  to  justify  them  for 
the  reason  that  what  he  did  was  done  openly, 
under  a  claim  of  right,  and  that  his  action 
was  praiseworthy,  because  he  gave  the  Col- 
liery Engineer  Company  an  opportunity  to 
test  the  question  at  the  start.  This  argument 
would  carry  weight,  if  the  respondent  had 
been  In  good  faith  attempting  to  organize  a 
corporation  for  a  lawful  purpose;  but.  while 
pretending  to  do  so,  his  sole  object  was  the 
dishonest  and  unlawful  purpose  of  extorting 
money  by  interfering  with  the  established 
,  business  of  a  corporation  already  organized. 
He  did  not  Intend  to  engage  in  the  business 
for  the  purpose  for  which  he  pretended  to 
organize  his  corporation,  but  he  Intended  to 
demand  money  for  not  doing  so. 

The  standard  of  personal  and  professional 
Integrity  which  should  be  applied  to  persons 
admitted  to  practice  law  In  the  courts  is  not 
satisfied  by  such  conduct  as  merely  enables 
them  to  escape  the  penalties  of  the  criminal 
law.  The  statute  and  the  rules  of  this  court 
require  a  good  moral  character  as  a  condi- 
tion precedent  to  a  license  as  an  attorney. 
This  includes  at  least  common  honesty,  and  Is 
not  consistent  with  an  effort  to  obtain  a  part 
of  the  wealth  of  another  by  any  means  not 
denounced  by  the  criminal  statutes.  The 
predatory  instinct  which  led  to  respondent's 
raid  upon  the  Colliery  Engineer  Company  is 
accompanied  with  an  obtuse  moral  discern- 
ment, which  seems  not  to  realize  that  the  re- 
spondent's use  of  the  forms  of  law  In  that 
matter  was  not  proper.  Youth  or  Inexperi- 
ence does  not  extenuate  the  offense  of  a 
fraudulent  conspiracy  to  extort  money  that  is 
inconsistent  with  the  common  honesty  which 
should  be  an  attribute  of  every  attorney  hav- 
ing the  license  of  this  court. 

No  reason  is  apparent  why  the  lapse  of 
time  In  this  case  makes  it  unjust  or  unfair 
to  require  the  respondent  to  answer  this 
charge.  The  rule  will  be  made  absolute,  and 
respondent's  name  stricken  from  the  roll  of 
attorneys  of  this  court. 

Rule  made  absolute. 


(230  111.  286) 
CROCKER  et  al.  v.  VAN  VLISSINGEN. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907. 
Rehearing  Denied  Dec.  6,  1907.) 

Wills  —  Constbuction  —  Estate  Devised  — 
Base  Fee. 

Testatrix  devised  certain  land  to  her  three 
sons,  and  provided  that,  in  case  of  the  death  of 
either  without  child  or  children  him  surviving, 
the  land  should  go  to  her  other  sons,  their  heirs 
and  assigns,  each  an  equal  undivided  part  there- 
of, share  and  share  alike.  By  another  clause 
she  gave  to  one  of  the  sons,  O..  her  Masonic 
ring.  O.  died,  after  testatrix's  death,  without 
leaving  a  child  or  children  him  surviving.  Hcld^ 
that  the  bequest  of  the  Masonic  ring  to  O.  ab- 
solutely indicated  that  testatrix  did  not  intend 
that  his  death,  referred  to  in  the  devise  of  the 
land,  should  be  limited  to  his  death  before  her 
death,  but  referred  to  his  death  at  any  time 
without  child  or  children  surviving,  and  hence 
O.  took  a  base  fee  in  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1351-1359,  1514-1518.] 

Appeal  from  Circuit  Court,  Cook  County; 
Lock  wood  Honorfi,  Judge. 

Suit  for  partition  by  Cora  Crocker  against 
Frank  E.  Crocker  and  others.  Before  an- 
swer, Arend  Van  Vlisslngen  by  leave  of  court 
filed  a  supplemental  bill,  alleging  a  transfer 
of  interest  from  Cora  Crocker,  and  was  sub- 
stituted as  complainant.  From  a  decree  In 
favor  of  complainant,  certain  defendants  ap- 
peal.  Reversed  and  remanded. 

Francis  A.  Harper,  for  appellants.  Ben- 
jamin Levering,  for  appellee. 

CARTWRIGHT,  J.  On  September  30, 
1898,  Laura  V.  Crocker  died,  leaving  a  last 
will  and  testament,  by  the  third  clause  of 
which  she  devised  to  her  three  sons,  Orsa- 
mus  W.  Crocker,  Marlowe  H.  Crocker,  and 
Frank  E.  Crocker,  a  certain  lot  6  In  the  city 
of  Chicago,  with  this  provision:  "And  In 
case  of  the  death  of  either  of  my  sons  with- 
out child  or  children  him  surviving,  I  give 
and  devise  all  of  said  lot  six  (6)  to  my  other 
sons,  their  heirs  and  assigns,  each  an  equal 
undivided  part  thereof,  share  and  share 
alike."  By  the  fourth  clause  she  gave  to 
her  said  son  Oreamus  W.  Crocker  her  Ma- 
sonic ring  having  13  emblems.  On  December 
16,  1902,  Orsamus  W.  Crocker  and  Cora 
Crocker,  his  wife,  conveyed  their  share  In 
lot  6  to  William  A.  Shryer.  who  on  December 
20.  1902,  reconveyed  to  Cora  Crocker.  On 
August  6,  1905,  Orsamus  W.  Crocker  died 
without  leaving  a  child  or  children  surviving 
him.  On  October  2,  1905,  Cora  Crocker  filed 
her  bill  in  this  case  in  the  circuit  court  of 
Cook  county,  setting  up  the  foregoing  facts, 
and  claiming  to  own  one-third  of  said  lot  In 
fee.  and  praying  for  a  partition.  Appellants, 
Frank  E.  Crocker  and  Marlowe  H.  Crocker, 
were  made  defendants,  together  with  the 
owner  of  a  mortgage  on  the  interest  of  Mar- 
lowe H.  Crocker.  Before  any  of  the  defend- 
ants appeared,  the  appellee,  Arend  Van  VI is- 
j  slngen,  by  leave  of  court  filed  a  supplemental 
|  bill,  alleging  that  since  the  filing  of  the  origl- 
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nal  bill  be  bad  purchased  the  Interest  of 
Cora  Crocker  in  the  premises  and  bad  be- 
come entitled  to  a  partition.  On  June  15, 
1906,  appellants  answered  the  supplemental 
bill,  admitting  the  facts  therein  alleged,  and 
contending  that  the  effect  of  the  will  was  to 
give  to  Orsamus  W.  Crocker  a  determinable 
fee  in  lot  6,  which  came  to  an  end  at  his 
death.  The  cause  was  heard  on  the  plead- 
ings, and  a  decree  was  entered  finding  that 
the  appellants,  Frank  E.  Crocker  and  Mar- 
lowe H.  Crocker,  and  the  appellee.  Arend 
Van  Vlisslngen,  were  each  the  owners  of  an 
undivided  one-third  of  the  lot,  and  that  the 
interest  of  the  mortgagee  was  a  lien  for  $200 
on  the  share  of  Marlowe  H.  Crocker,  and 
partition  was  ordered.  An  appeal  to  this 
court  followed. 

The  question  involved  is  whether  the  tes- 
tatrix intended  that  Orsamus  W.  Crocker 
should  take  a  fee-simple  estate  If  he  survived 
her,  or  whether  the  devise  over  took  effect 
on  his  death  without  issue  after  the  death  of 
the  testatrix.  The  proper  construction  of 
like  provisions  in  wills  has  been  considered 
by  this  court  in  many  cases,  the  most  recent 
of  which  is  Fifer  v.  Allen,  81  N.  E.  1103,  and, 
under  the  rules  of  construction  adopted,  Or- 
samus W.  Crocker  took  a  base  or  determina- 
ble fee.  which  came  to  an  end  at  his  death 
without  a  child  or  children  surviving  him, 
and  the  devise  over  to  his  brothers  took 
effect.  Aside  from  the  rule  of  construction, 
there  is  a  provision  in  this  will  which  shows 
that  the  testatrix  contemplated  the  death  of 
Orsamus  W.  Crocker  as  well  after  her  death 
as  before,  and  that  provision  is  the  gift  of 
the  Masonic  ring,  without  providing  for  any 
other  disposition  of  the  ring  in  the  event  of 
the  death  of  Orsamus.  The  testatrix  intend- 
ed that  he  should  have  the  ring  absolutely, 
and  the  argument  that  she  was  providing 
against  the  contingency  of  his  death  in  her 
lifetime  for  the  purpose  of  preventing  a  lapse 
is  not  only  contrary  to  the  natural  import  of 
the  words  used,  but  the  supposition  that  she 
had  In  mind  the  death  of  Orsamus  in  her 
lifetime  is  negatived  by  the  bequest  of  the 
ring,  which  he  was  to  have  at  her  death. 

The  decree  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 


/230  111.  80) 

NORTHWESTERN  UNIVERSITY  et  a),  v. 
VILLAGE  OF  WILMETTE. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec.  5,  1907.) 

1.  Municipal  Corporations  —  Sewer  Im- 
provement —  Assessments  —  Estimate  — 
Sufficiency. 

'  An  estimate  of  the  cost  of  a  sewer  improve- 
ment was  not  insufficient  as  failing  to  provide 
for  the  cost  of  repairing  the  streets  used  and 
of  removing  the  snrplus  earth  taken  from  the 
ditches,  where  it  provided  a  lump  sum  for  law- 
ful expenses  attending  the  improvement,  in  ad- 


dition to  itemB.for  sewer  pipe,  etc.,  and  the  or- 
dinance provided  the  work  should  be  done  in  a 
good  and  workmanlike  manner. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  793.] 

2.  Same— Approval  of  Work— Validity  of 
Ordinance. 

An  ordinance  for  a  sewer  improvement  is 
not  void  for  allowing  the  board  of  local  improve- 
ments to  determine  whether  the  work  is  done  in 
a  workmanlike  manner;  the  board's  approval 
being  only  tentative,  as  before  the  improvement 
can  be  accepted  and  paid  for  the  court  in  which 
the  assessment  is  confirmed  must  determine  that 
the  improvement  is  constructed  substantially  ac- 
cording to  the  improvement  ordinance. 

3.  Same— Designation  of  District— Suffi- 
ciency. 

A  sewer  improvement  ordinance,  denning  the 
district  as  all  the  territory  of  the  village  lying 
west  of  a  line  terminating  on  the  south  at  the 
village  limits,  includes  a  strip  of  land  lying 
within  the  village  west  and  south  of  such  ter- 
minating point ;  there  being  a  jog  in  the  south 
line  of  the  village. 

4.  Same  —  Ordinance  —  Rule  of  Construc- 
tion. 

Where  an  ordinance  is  uncertain  and  open 
to  two  constructions,  a  court  will  adopt  the  one 
which  will  uphold  the  ordinance's  validity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  275.] 

5.  Same— "Local  Improvement"  Defined. 

A  "local  improvement"  is  a  public  improve- 
ment which  through  its  being  confined  to  a 
locality  enhances  the  value  of  adjacent  property, 
as  distinguished  from  benefits  diffused  by  it 
throughout  the  municipality,  and  though  a  sys- 
tem of  sewers  to  relieve  the  congested  condition 
of  existing  sewers  by  furnishing  additional 
means,  whereby  the  surface  water  caused  by  ex- 
cessive rain  may  be  carried  away,  may  benefit 
all  the  property  in  a  village,  if  the  improvement 
will  specially  enhance  the  adjacent  property,  it 
is  local  and  may  be  paid  for  by  special  assess- 
ment 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8  1021.] 

6.  Statutes  —  Classification  of  Cities  — 
Constitutionality. 

Local  Improvement  Act,  8  94  (Hurd's  Rev. 
St  1905,  c.  24,  §  600),  authorizing  cities,  etc.. 
having  less  than  100,000  inhabitants  in  special 
improvement  proceedings  to  provide  that  a  sum 
not  exceeding  6  per  cent  of  the  amount  of  the 
assessment  shall  be  applied  toward  the  cost  of 
making  and  collecting  the  assessment,  is  not 
unconstitutional  on  the  ground  the  classifica- 
tion of  the  cities,  etc..  Is  arbitrary  and  not 
founded  upon  a  rational  basis. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  fi  101.] 

7.  Statutes— Validity  —  Classification  of 
Cities. 

A  classification  of  cities,  etc.,  by  popula- 
tion, as  a  basis  for  legislation,  may  be  made  if 
it  is  based  upon  a  rational  difference  of  situa- 
tion or  condition  found  in  the  municipalities 
placed  in  the  different  classes. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes.  §§  101,  102.] 

8.  Constitutional  Law  —  Statutes  —  Pre- 
sumption of  Validity. 

In  determining  the  constitutionality  of  a 
statute,  every  presumption  obtains  in  favor  of 
its  validity,  and  so,  where  it  is  not  clear  that 
a  classification  of  cities  is  unreasonable,  the 
provision  therefor  should  be  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  g  46.] 
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9.  Appeal  —  Review  —  Findings  of  Fact  — 
Conclusiveness—  Necessity-  fob  Improve- 
ment. 

A  court's  finding  upon  the  necessity  for 
and  reasonableness  of  a  sewer  improvement  will 
not  be  disturbed  on  appeal,  where  the  evidence 
is  conflicting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  8,  Appeal  and  Error,  fi  3983-8089.] 

10.  Municipal  Corporations  —  Public  Im- 
provements —  Necessity  —  Determination 
by  City  Council— Conclusiveness. 

A  city  council  may  determine  whether  a 
local  improvement  is  needed  and  decide  upon  its 
location,  etc.,  and  courts  may  not  interfere  up- 
on the  ground  the  improvement  is  unnecessary 
•r  its  construction  an  unreasonable  burden,  un- 
less the  discretion  has  been  so  abused  as  to 
make  the  ordinance  for  the  improvement  so  un- 
reasonable that  it  may  be  declared  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  £  800.] 

LL  Same— Rights  or  Village  Authorities. 

That  a  village  is  connected  with  the  Sani- 
tary District  of  Chicago  by  Act  July  1,  1903 
murd'a  Rev.  8t  1905,  p.  868,  c  24,  §  869e), 
does  not  deprive  It  of  jurisdiction  to  construct 
sewers,  nothing  having  been  done  in  the  village 
by  the  district,  except  to  locate  the  route  of  its 
main  channel,  and  no  right  of  way  having  been 
acquired. 
12.  Same. 

It  is  no  objection  to  village  assessments 
for  a  system  of  relief  sewers  that  the  system 
will  contaminate  the  water  supply  of  a  near-by 
city  taken  from  the  lake  in  which  the  sewers 
are  to  discharge;  the  dty  not  objecting,  and 
It  appearing  that  only  a  small  portion  Of  the 
village's  sewage  will  be  discharged  at  the  new 
outlet,  and  that  for  $100  expense  the  system 
can  be  made  to  folly  comply  with  contracts  ex- 
isting between  the  dty  end  village  whereby  the 
village  is  permitted  to  discharge  surface  water 
at  a  point  nearer  the  city's  water  supply  intake 
than  the  main  sewer  outlet. 
18.  Same— Proceedings  to  Conttem  Assess- 
ment— Issues. 

Where,  on  an  application  to  confirm  a  vil- 
lage assessment  for  a  sewer  improvement,  the 
only  issues  were  whether  objectors'  property 
was  assessed  more  then  it  was  benefited  or  more 
than  its  proportionate  share  of  the  cost,  the 
court  having  held  the  improvement  a  proper  one, 
the  question  whether  the  improvement  should  be 
made  was  properly  excluded  from  the  jury. 

Appeal  from  Cook  County  Court;  W.  L. 
Pond,  Judge. 

Application  by  the  village  of  Wllmette  for 
confirmation  of  a  special  assessment  From 

•  Judgment  of  confirmation,  the  Northwestern 
University  and  others  appeal.  Affirmed. 

Augustus  N.  Gage,  Ela,  Grover  &  Graves, 
EL  H.  C  Miller,  Western  Starr,  Alden,  Lath- 
am &  Young,  George  A.  Mason,  King,  Lamh 

*  Gage,  Charles  J.  Mlchelet,  EL  8.  Gemmill, 
Lee  F.  English,  Otto  Gresham,  W.  H.  John- 
son, and  Robert  W.  Miller  (Frank  R.  Grover, 
Carl  R.  Latham,  and  Asabel  W.  Gage,  of 
counsel),  for  appellants.  Robert  Red fl eld  and 
A.  C.  Wenban  (To  1  man,  Redfleld  ft  Sexton,  of 
counsel),  for  appellee. 

HAND,  C.  J.  This  Is  an  application  for 
judgment  of  confirmation  by  the  village  of 
Wllmette,  in  the  county  court  of  Cook  county, 
of  a  special  assessment  levied  by  said  village 
to  pay  the  cost  of  constructing  s  system  of 


sewers  in  a  portion  of  the  sheets  of  said  vil- 
lage to  relieve  the  congested  condition  of  the 
sewers  already  In  the  streets  of  said  village, 
by  furnishing  additional  means  whereby  the 
surface  water  which  accumulates  in  said  vil- 
lage at  times  of  excessive  rainfall  or  freshets 
may  be  carried  into  Lake  Michigan,  which 
lies  to  the  east  of  said  village  of  Wllmette. 
The  appellants  appeared  and  filed  objections 
to  confirmation  as  to  their  property,  and 
there  was  a  hearing  before  the  court  upon 
the  legal  questions  Involved,  and  afterwards 
a  trial  before  the  court  and  a  jury  upon  the 
questions  of  benefits  and  whether  the  prop- 
erty of  the  appellants  was  assessed  more 
than  its  proportionate  share  of  the  cost  of 
the  improvement,  and,  the  findings  upon  both 
branches  of  the  case  having  been  against  the 
appellants,  a  judgment  of  confirmation  was 
entered  against  appellants'  property,  and  they 
have  prosecuted  an  appeal  to  this  court. 

First  It  is  objected  that  the  estimate  of 
the  cost  of  the  Improvement  is  not  sufficient 
in  this:  That  it  makes  no  provision  for  the 
cost  of  the  repaying  of  streets  in  which  the 
sewers  are  to  be  constructed  or  for  the  re- 
moval of  the  surplus  earth  taken  from  the 
ditches  In  which  the  sewers  are  to  be  laid. 
The  estimate  of  the  cost  of  the  improvement 
la  in  the  following  form: 

■stlmate  Cost  of  Improvement. 

B60  line*!  feet  of  oak  plank  sewer,  at  $2 
par  lineal  foot  S  rose  M 

2,090  lineal  feet  of  concrete  aewer  of  I 
feet  Internal  diameter,  at  $8.70  per  lin- 
eal foot    1*4X1  St 

1,710  lineal  feet  of  concrete  sewer  of  **fc 
feet  Internal  diameter,  at  fSJO  per 
lineal  foot  T... 

t<M  lineal  feet  of  concrete  sewer 'of' a 
Inches  Internal  diameter,  at  $6.70  per 
lineal  foot  

MTS  lineal  feet  of  concrete  aewer  of  41 
Inches  Internal  diameter,  at  $6.20  per 
lineal  foot  

1,260  lineal  feet  of  concrete  aewer  of  4$ 
Incbea  Internal  diameter,  at  $8.70  per 
lineal  foot   

tMO  lineal  feet  of  concrete  aewer  of  St 
Incbea  diameter,  at  $4.70  per  lineal  foot 

1,500  lineal  feet  of  concrete  aewer  ot  St 
Inches  Internal  diameter,  at  $4 JO  per 
lineal  toot    22.100  00 

4,625  lineal  feet  of  vitrified  tile  pipe 
aewer  of  24  Incbea  Internal  diameter, 
at  $3.20  per  lineal  foot   14.S00  00 

t*00  lineal  feet  of  vitrified  Ule  pipe 
sewer  of  II  Inches  Internal  diameter, 
at  $2.70  per  lineal  foot.   US*  00 

1  concrete  bulkhead    SOS  0) 

SB  ordinary  manholes,  complete,  at  US 
each    nasi 

S2  spillway  manholes  of  4  feet  Internal 
diameter,  complete,  with  conduit,  at  $40 
each    US0  60 

1  spillway  manhole  of  6  feet  Internal 
diameter,  complete,  with  conduit   N00 

U  catch-basins  and  connections,  complete* 
at  ISO  each  

For  lawful  expenses  attending  the  pro- 
ceedings for  making  said  Improvement 
and  the  coot  ot  making  and  collecting 
the  assessment  therefor   1,400  02 

Total   $142,082  01 

And  the  ordinance  provides:  "All  the  nec- 
essary labor  and  work  shall  be  performed  In 
a  good  and  workmanlike  manner."  We  think 
it  clear  that  the  cost  of  repaving  streets  torn 
up  in  excavating  for  the  sewers  and  remov- 
ing surplus  earth  placed  upon  the  streets  of 
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the  village  during  the  construction  of  the 
sewers  is  Included  in  the  estimate  of  the  cost 
of  the  improvement,  as,  obviously,  the  im- 
provement would  not  be  put  in  in  a  good  and 
workmanlike  manner  if  the  portions  of  the 
streets  where  sewers  were  laid  were  left  un- 
paved,  and  the  earth  excavated  and  not  used 
for  refilling  remained  in  the  streets  as  an  ob- 
struction to  travel.  It  has  repeatedly  been 
held  by  this  court  that  an  Itemized  statement 
of  the  cost  of  a  local  Improvement  is  sufficient 
which  contains  a  statement  of  the  cost  of  the 
substantial  component  elements  of  the  Im- 
provement Hulbert  v.  City  of  Chicago,  213 
111.  452,  72  N.  E.  1097;  Clark  v.  City  of  Chi- 
cago, 214  III.  318,  73  N.  E.  358;  Connecticut 
Mutual  Life  Ins  Co.  v.  City  of  Chicago,  217 
111.  352,  75  N.  E.  365. 

It  Is  said,  however,  that  the  ordinance  pro- 
vides that  the  Improvement  shall  be  con- 
structed under  the  direction  and  supervision 
and  to  the  satisfaction  of  the  board  of  local 
improvements  of  the  village  of  Wilmette,  and 
that  to  allow  said  board  to  determine  wheth- 
er the  work  of  construction  had  been  per- 
formed in  a  good  and  workmanlike  manner 
would  be  to  vest  a  discretion  in  said  board 
which  would  render  the  ordinance  void.  We 
do  not  agree  with  this  contention.  The  ap- 
proval of  the  work  by  the  board  of  local  im- 
provements is  only  tentative,  as  before  the 
improvement  can  be  accepted  and  paid  for  by 
the  village  the  court  in  which  the  assess- 
ment is  confirmed  must  determine  that  the 
improvement  is  constructed  substantially  ac- 
cording to  the  improvement  ordinance  (Case  v. 
City  of  Sullivan,  222  111.  56,  78  N.  E.  37);  and 
should  the  board  of  local  improvements  deter- 
mine that  the  sewers  bad  been  put  in  in  a  good 
and  workmanlike  manner  when  paved  streets 
remained  torn  up  and  obstructed  by  earth,  the 
approval  would  be  annulled  by  the  court,  and 
the  Improvement  would  be  directed  to  be  com- 
pleted by  replacing  the  pavement  which  had 
been  disturbed  and  removing  the  earth  from 
the  surface  of  the  streets  before  the  con- 
struction of  the  work  would  be  approved  and 
the  contract  price  directed  to  be  paid  to  the 
contractor,  so  that  there  Is  nothing  to  be 
feared  from  the  abuse  of  the  power  conferred 
upon  the  board  of  local  improvements  to  su- 
pervise the  construction  of  the  work  upon 
the  Improvement  The  work  of  constructing 
sewers  In  a  city  or  village  must  necessarily 
proceed  under  the  supervision  of  some  person 
or  body  which  represents  the  city  or  village, 
and  there  Is  no  objection  to  conferring  such 
power  upon  the  board  of  local  Improvements, 
subject  as  It  is,  to  the  approval  of  the  court 
that  confirmed  the  assessment 

Second.  It  is  objected  that  the  drainage 
district  established  by  the  improvement  or- 
dinance is  indefinite  and  uncertain,  in  this: 
That  the  southern  boundary  of  the  district 
Is  not  properly  defined.  The  ordinance  pro- 
vides that  the  drainage  district  shall  be  com- 
posed of  "all  of  the  territory  lying  within 
the  corporate  limits  of  said  village  west  of 


the  following  described  line,"  which  line  com- 
mences at  Lake  Michigan  at  .a  point  in  said 
village  and  then  runs  upon  a  crooked  line  to  a 
certain  point  In  the  village,  from  which  point 
it  runs  south  "to  the  south  limits  of  said  vil- 
lage."  It  appears  that  the  point  in  the  vil- 
lage where  the  east  line  of  the  district  ter- 
minates upon  the  south,  by  reason  of  a  jog  in 
the  south  line  of  the  village,  is  200  feet  north 
of  the  south  line  of  the  village,  a  short  dis- 
tance west  of  where  said  east  line  terminates 
upon  the  south,  and  the  contention  is  that  a 
strip  upon  the  south  side  of  the  village, 
which  is  about  200  feet  in  width,  is  not  in- 
cluded in  the  drainage  district  created  by  the 
ordinance.   Said  strip  is  west  of  the  line 
which  runs  "to  the  south  limits  of  the  vil- 
lage."  While  It  may  not  be  due  west  it  Is 
west  of  said  line,  and  said  strip,  we  think,  is 
fairly  Included  within  the  limits  of  the  drain- 
age district.   It  also  appears  that  the  or- 
dinance provides  for  the  construction  of  sew- 
j  era  in  said  strip,  which  clearly  shows  that 
:  said  strip  is  included  in  the  drainage  district 
I  In  order  to  determine  the  meaning  of  an  or- 
I  dlnance,  the  ordinance  as  a  whole  must  be 
|  considered.   McChesney  v.  City  of  Chicago. 
173  111.  75,  50  N.  E.  191;  Gage  v.  City  of 
Chicago,  196  111.  512,  63  N.  E.  1031.   At  most, 
all  that  can  be  said  of  the  location  of  the 
;  southern  boundary  of  said  district  is  that  it 
:  is  left  uncertain  by  the  ordinance,  and  the 
rule  Is,  where  nn  ordinance  Is  uncertain  and 
■  open  to  two  constructions,  the  court  will 
I  adopt  the  construction  which  will  uphold  the 
i  validity  of  the  ordinance.   Berry  v.  City  of 
j  Chicago,  192  111.  154,  61  N.  E.  498. 
j     Third.  It  Is  objected  that  the  Improvement 
i  proposed  to  be  constructed  is  not  a  local  Im- 
provement and  cannot  therefore  be  construct- 
,  ed  by  special  assessment,  but  must  be  paid 
,  for,  If  constructed,  by  general  taxation.  The 
i  drainage  district  created  by  the  improvement 
ordinance  is  not  co-extensive  with  the  limits 
of  the  village  of  Wilmette,  which  shows  con- 
I  cluslvely  that  In  the  judgment  of  the  village 
I  board  all  the  property  in  the  village  will  not 
;  be  benefited  by  the  construction  of  the  Im- 
provement, and  generally  this  court  has  held 
that  water  mains  and  sewers  placed  in  the 
|  streets  of  a  village  or  city  are  local  improve- 
I  ments  and  can  be  paid  for  by  special  assesa- 
|  ment  of  the  property  benefited.   A  local  im- 
provement is  defined  to  be  "a  public  lmprove- 
j  ment  which,  by  reason  of  its  being  confined 
to  a  locality,  enhances  the  value  of  adjacent 
i  property,  as  distinguished  from  benefits  dif- 
j  fused  by  it  throughout  the  municipality." 
I  City  of  Chicago  v.  Blair,  149  111.  310,  36  N.  E. 
i  829.  24  L.  R.  A.  412.   While  it  may  be  true 
j  that  a  system  of  relief  sewers  like  the  system 
.In  question  will  be  a  benefit  to  all  the  prop- 
erty in  the  village,  this  is  not  the  test.  If 
the  Improvement  will  enhance,  specially,  the 
property  adjacent  to  which  It  is  made,  the 
improvement  is  local  within  the  meaning  of 
the  law,  and  may  be  paid  for  by  special  as- 
sessment upon  the  property  benefited.  We 
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think  a  system  of  sewers  In  a  city  or  village 
which  conveys  the  surface  water  from  the  cel- 
lars and  basements  of  property  located  there- 
in, as  the  evidence  shows  the  sewers  will  do 
which  are  to  be  located  in  said  village  under 
this  improvement  ordinance,  Is  a  local  im- 
provement, which  may  be  paid  for  by  special 
assessment.  In  Ewart  v.  Village  of  Western 
Springs,  180  111.  318,  54  N.  E.  478,  on  page 
323  of  180  111.,  page  480  of  54  N.  E.,  It  was 
said:  "The  test  whether  an  improvement  is( 
local  or  not  depends  upon  the  question  wheth- 
er or  not  It  specially  benefits  the  property  as- 
sessed." To  the  same  effect  Is  Fisher  v. 
City  of  Chicago,  213  111.  268,  72  N.  E.  680. 

Fourth.  It  Is  objected  that  the  proviso  to 
section  94  of  the  local  improvement  act 
(Hurd's  Rev.  St.  1905,  c.  24,  8  000),  which 
provides  that  cities,  towns,  and  villages  of 
this  state  having  a  population  of  less  than 
100,000  by  the  last  preceding  census,  may,  In 
and  by  the  ordinance  for  the  assessment  pre- 
scribed, provide  that  a  sum  not  to  exceed  6 
per  cent,  of  the  amount  of  the  assessment 
shall  be  applied  toward  the  payment  of  the 
cost  of  making  and  collecting  said  assessment, 
and  under  which  provision  $8,400  of  the  pres- 
ent assessment  is  levied,  is  unconstitutional 
and  void,  as  the  classification  of  the  cities, 
towns,  and  villages,  of  the  state  made  in  said 
proviso  is  arbitrary  and  is  not  founded  upon 
any  rational  basis.  The  general  rule  is  that 
a  classification  of  the  cities,  towns,  and  vil- 
lages of  the  state  by  population,  as  a  basis 
for  legislation,  may  be  made  If  such  classifi- 
cation is  based  upon  a  rational  difference  of 
situation  or  condition  found  in  the  munici- 
palities placed  In  the  different  classes.  Doug- 
las v.  People,  225  111.  536,  80  N.  E.  341,  8 
L.  R.  A.  (N.  &)  1116.  In  determining  the 
constitutionality  of  a  statute,  every  presump- 
tion obtains  in  favor  of  the  validity  of  the 
statute.  While  this  provision  has  not  here- 
tofore expressly  been  held  to  be  constitution- 
al by  this  court,  special  assessments,  includ- 
ing the  cost  of  making  and  collecting  the  as- 
sessment levied  under  this  proviso,  have  been 
sustained.  Gault  v.  Village  of  Glen  Ellyn, 
226  111.  520,  80  N.  E.  1040.  In  Chicago  Ter- 
minal Transfer  Railroad  Co.  v.  Greer,  223 
111.  104,  79  N.  E.  46,  on  page  106  of  223  111., 
page  47  of  79  N.  E.,  It  was  said:  "When  the 
classification  on  the  basis  of  population  has 
reasonable  relation  to  the  purposes  and  ob- 
jects of  the  legislation,  the  act  is  not  within 
the  constitutional  prohibition  against  local  or 
special  laws." 

By  section  6  of  the  local  improvement  act 
(Hurd's  Rev.  St.  1905,  c.  24,  §  512),  in  cities 
having  a  population  of  100,000  or  more  a 
board  of  local  improvements  is  created,  with 
a  president,  vice  president,  secretary,  and  as- 
sistant secretary;  while  in  cities,  towns,  and 
villages  having  a  population  of  less  than  100,- 
000  certain  designated  city,  town,  or  village 
officers  are,  by  virtue  of  their  respective  of- 
fices, members  of  the  board  of  local  improve- 
ments In  such  cities,  towns,  and  villages. 


The  boards  in  cities  of  100.000  or  more  are 
paid  a  salary,  and  their  official  duties  require 
their  constant  attention,  and  their  salaries 
and  expenses,  like  those  of  other  officers  of 
such  cities,  are  paid  from  the  city  treasury; 
while  in  cities,  towns,  and  villages  having  a 
population  of  less  than  100,000  the  officers 
composing  the  board  of  local  improvement* 
are  paid  their  salaries  or  per  diem  as  officers 
of  said  cities,  towns,  or  villages,  and  are  not 
paid  as  members  of  the  board  of  local  im- 
provements. The  Legislature  has,  it  will 
therefore  be  seen,  classified  the  cities,  towns, 
and  villages  of  the  state,  in  section  6,  upon 
the  basis  of  population  of  100,000,  as  well  as 
in  the  proviso  to  said  section  94  of  the  local 
Improvement"  act.  We  are  unable  to  see,  if 
such  a  classification  is  valid  in  section  6, 
which  we  think  it  is,  why  it  is  not  In  the 
power  of  the  Legislature  to  pass  the  proviso 
to  section  94.  At  least  we  are  unable  to 
point  out  any  valid  constitutional  objection 
to  the  classification  found  in  either  of  said 
sections  of  the  statute,  and  cannot  therefore 
say  said  classification  is  unreasonable  and 
does  not  rest  upon  a  substantial  basis.  As 
we  are  not  entirely  clear  that  the  classifica- 
tion is  unreasonable,  it  is  our  duty  to  hold 
the  proviso  to  said  section  constitutional. 

Fifth.  It  is  said  that  the  village  of  Wll- 
mette  tias  a  system  of  sewers  in  its  streets 
which  amply  provides  all  the  property  In  said 
village  with  drainage  and  sewerage  facilities, 
and  that  the  ordinance  providing  for  said 
Improvement  is  therefore  unreasonable,  op- 
pressive, and  void.  The  judge  who  tried  the 
case  below  visited  the  property  assessed,  and 
the  evidence  upon  the  question  of  the  ability 
of  the  present  system  of  sewers  in  said  vil- 
lage to  accommodate  the  property  in  said  vil- 
lage was  exceedingly  conflicting.  The  wit- 
nesses for  appellants  testified  that  the  prop- 
erty in  said  village  was  amply  provided  with 
facilities  for  the  removal  of  the  sewage  of 
the  village  therefrom,  while  the  witnesses  for 
the  appellee  testified  such  was  not  the  fact, 
but  that  the  streets,  the  cellars,  and  the 
basements  of  the  houses  and  business  blocks 
in  said  village,  in  times  of  heavy  rains  and 
freshets,  were  flooded  to  a  depth  of  several 
inches  and  in  places  to  a  depth  of  several  feet; 
that  during  such  times  the  water  and  sew- 
age ran  from,  instead  of  Into,  the  catch-basins 
located  upon  the  streets  of  said  village ;  that 
the  present  system  of  sewers  in  said  village 
was  wholly  inadequate ;  and  that  it  was  nec- 
essary, In  order  to  protect  the  property  and 
health  of  the  people  residing  in  said  village, 
that  the  new  system  provided  for  by  the  im- 
provement ordinance  in  this  case  should  be 
constructed.  In  view  of  this  evidence  we  can- 
not disturb  the  finding  of  the  court  below  up- 
on the  question  of  the  necessity  and  reason- 
ableness of  this  improvement  Clark  v.  City 
of  Chicago,  214  111.  318,  73  N.  E.  358. 

It  is  also  said  the  proposed  sewers  are  to 
be  constructed  in  paved  streets,  instead  of 
the  alleys  of  said  village,  and  that  they  are 
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to  be  laid  along  an  unnecessarily  circuitous 
route,  which  makes  the  ordinance  unreason- 
able and  void.  In  Walker  y.  City  of  Chicago, 
202  111.  531,  67  N.  E.  3G9,  on  page  538  of  202 
111.,  page  371  of  67  N.  E.,  this  court  said: 
"The  city  council  is  clothed  with  the  power 
to  determine  whether  or  not  a  local  Improve- 
ment is  required,  also  to  decide  upon  Its  loca- 
tion, nature,  and  character,  and  when  it  shall 
be  made  and  the  manner  In  which  It  shall 
be  constructed,  and  the  courts  have  no  power 
to  Interfere  to  prevent  the  construction  of  a 
local  improvement  upon  the  ground  that  it 
Is  net  necessary  and  that  Its  construction  Is 
an  unreasonable  burden  upon  the  property 
sought  to  be  assessed,  unless  the  discretion 
vested  in  the  city  council  has  been  abused  to 
such  an  extent  as  to  render  the  ordinance 
providing  for  the  improvement  so  unreason- 
able that  it  may  be  declared  void."  And  In 
Field  v.  Village  of  Western  Springs,  181  111. 
186,  54  N.  E.  920.  on  page  101  of  181  111.,  page 
931  of  54  N.  E.,  It  was  said :  "The  question 
of  the  necessity  of  a  local  improvement  is  by 
the  law  committed  to  the  city  council,  and 
courts  have  no  right  to  interfere  to  prevent 
such  improvement  except  in  cases  where  it 
clearly  appears  that  such  discretion  has  been 
abused.  The  ground  on  which  courts  inter- 
fere is  that  the  ordinance  Is  so  unreasonable 
as  to  render  It  void." 

Sixth.  It  is  objected  that  the  territory  of 
which  Wllmette  forms  a  part  was  by  act  of 
the  Legislature  which  went  into  effect  July  1, 
1903  (Hurd's  Rev.  St.  1905,  p.  368,  c.  24,  § 
3C9e),  connected  with  the  Sanitary  District  of 
Chicago,  and  that  the  viliage  of  Wllmette  Is, 
by  reason  of  that  fact,  without  jurisdiction  to 
construct  sewers  within  its  corporate  limits. 
Nothing  has  been  done  in  the  village  of  Wll- 
mette by  the  Sanitary  District  of  Chicago  ex- 
cept to  locate  the  route  of  its  main  channel. 
No  right  of  way  has  been  acquired,  and  no 
work  done,  and  under  the  decisions  of  this 
court  In  Rich  v.  City  of  Chicago,  152  111.  18, 
38  N.  E.  255,  and  Gage  v.  City  of  Chicago, 
225  111.  218,  80  N.  E.  127,  the  contention  of 
appellants  that  the  village  of  Wllmette  has 
lost  jurisdiction  over  territory  located  within 
Its  corporate  limits  to  construct  sewers  there- 
in Is  without  force. 

Seventh.  It  is  objected  that  the  proposed 
system  of  sewers,  if  completed,  will  con- 
taminate the  water  supply  of  the  village  of 
"Wllmette  and  that  of  the  city  of  Evanston, 
-which  city  is  located  upon  Lake  Michigan 
Immediately  south  of  the  village  of  Wllmette, 
and  that  thereby  a  nuisanee  will  be  created 
which  would  be  subject  to  abatement  by  in- 
junction. There  Is  no  pretense  that  the 
amount  of  sewage  which  will  flow  into  Lake 
Michigan  from  the  village  of  Wilmette  will 
be  Increased  by  the  proposed  Improvement. 
The  village  of  Wllmette,  like  all  the  north 
shore  towns,  has  heretofore  poured  Its  sewage 
into  Lake  Michigan,  and  will  be  forced  to 
continue  so  to  do  until  relieved  by  the  ex- 
tension and  completion  of  the  improvement 


now  being  made  by  the  Sanitary  District  of 
Chicago.  The  proposed  system  is  so  con- 
structed that  it  can  readily  and  with  little  ex- 
pense to  the  village  be  connected  with  the 
drains  of  the  Sanitary  District  of  Chicago 
when  they  are  extended  to  Wilmette.  The 
most  that  can  be  said  in  support  of  the  ap- 
pellants' contention  is  that  the  outlet  into 
Lake  Michigan  from  the  new  system  of  sew- 
ers is  about  2,400  feet  nearer  the  intake  of 
the  water  supply  of  the  city  of  Evanston  than 
the  outlet  of  the  present  system  of  sewers. 
In  1892,  and  again  In  1902,  the  village  of 
Wilmette  made  a  contract  with  the  city  of 
Evanston  to  furnish  it  its  water  supply.  In 
a  modification  of  those  contracts,  which  was 
obtained  about  the  time  the  Improvement 
ordinance  involved  was  passed,  the  city  of 
Evanston  consented  that  the  proposed  sewer- 
age system  of  Wilmette  might  enter  the  lake 
2,400  feet  nearer  the  intake  of  its  water  sup- 
ply, If  the  sewers  of  Its  new  system  were  so 
arranged  that  only  surface  water  would  flow 
Into  the  lake  at  that  point  until  after  a  cer- 
tain quantity  of  water  was  flowing  through 
the  said  sewers,  and  that  the  sewage  of  the 
village  proper  should  be  poured  into  the  lake 
at  the  outlet  of  the  old  system  of  sewers,  and 
the  contention  Is  made  that  the  new  system 
of  sewers  is  to  be  so  constructed  that  the 
probability  Is  a  portion  of  the  sewage  of  the 
village  will  enter  the  lake  at  the  new  outlet, 
which  would  cause  the  contamination  of  the 
water  supply  of  the  city  of  Evanston  and 
the  village  of  Wilmette  and  amount  to  a 
breach  of  said  contracts.  The  city  of  Evan- 
ston is  not  here  complaining,  and  the  evi- 
dence clearly  shows  that  under  no  circum- 
stances, after  the  new  system  Is  completed, 
will  more  than  an  Infinitesimal  portion  of  the 
sewage  of  the  village  of  Wilmette  be  dis- 
charged into  the  lake  at  the  new  outlet,  and 
that  the  spillways  to  be  constructed  are  so 
arranged  that  for  an  additional  expense  of 
about  $100  they  can  be  made  to  fully  comply 
with  the  contracts  existing  between  the  vil- 
lage of  Wilmette  and  the  city  of  Evanston, 
and  It  will  be  time  enough  to  adjust  the  con- 
tract relations  between  said  city  and  village 
when  those  questions  arise,  and  we  are  of  the 
opinion  they  cannot  properly  be  determined 
in  this  proceeding.  In  Walker  v.  City  of  Au- 
rora, 140  111.  402,  29  N.  E.  741,  which  was  a 
special  assessment  case,  it  was  objected  that 
the  waters  of  Fox  river,  below  Aurora,  into 
which  the  sewer  sought  to  be  constructed 
would  empty,  would  contaminate  the  waters 
of  said  river.  The  court  said  (page  409  of 
140  111.,  page  743  of  29  N.  E.):  "It  Is  suggest- 
ed that  the  sewerage  will  be  a  nuisance  to  the 
cities  and  towns  on  Fox  river  below  Aurora. 
If  this  should  turn  out  to  be  so,  and  if  the 
discbarge  of  the  sewerage  into  the  river 
should  prove  to  be  'to  the  injury  or  prejudice 
of  others,'  and  if  appellee  should  fail  to  pro- 
vide suitable  appliances  for  the  purification 
of  the  sewerage  matter,  then  there  will  be 
ample  opportunity   to  afford  relief,  upon 
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complaint  being  made,  either  on  behalf  of  the 
public  or  of  those  Injured  or  prejudiced." 

Eighth.  A  number  of  questions  have  been 
raised  upon  this  record  as  to  the  conduct  of 
the  trial  before  the  jury,  and  the  rulings  of 
the  trial  court  upon  the  admission  of  evidence 
and  the  instructions  given  by  that  court  to 
the  jury  have  been  criticised.  But  two  issues 
were  before  the  Jury,  namely :  Was  the  ap- 
pellants' property  assessed  more  than  It  was 
benefited  by  the  improvement  or  more  than 
Its  proportionate  share  of  the  cost  of  the 
Improvement?  The  court  had  held  that  the 
Improvement  was  a  proper  one  to  be  made, 
and  all  questions  other  than  those  suggested 
were  entirely  foreign  to  the  questions  being 
tried  before  the  jury,  and  all  evidence  or  in- 
structions which  sought  to  bring  before  the 
jury,  and  have  them  pass  upon,  the  question 
whether  the  improvement  should  be  made 
were  properly  excluded  or  refused.  We  think 
the  court  did  not  commit  reversible  error  In 
its  rulings  upon  the  evidence  or  In  giving  or 
refusing  instructions. 

A  number  of  other  questions  have  been 
raised.  We  think,  however,  they  are  without 
merit.  We  have  examined  this  record  with 
care,  and,  although  it  is  a  long  one,  we  have 
found  It  unusually  free  from  error. 

The  Judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 


(230  111.  188) 

DONA  SON  v.  BARBERO  et  al. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec  5,  1907.) 

1.  Vendor  and  Purchaser  —  Redemption 
from  Mortgage  Foreclosure  —  Distin- 
guished from  Purchase. 

Intestate  died  seised  of  957  acres  of  land, 
subject  to  a  mortgage  for  $15,000.  The  land 
was  purchased  by  the  mortgagee  on  foreclosure 
for  $16,005.39,  after  which  he  agreed  to  assign 
the  purchase  certificate  to  the  widow  on  pay- 
ment of  such  amount,  with  interest,  which  agree- 
ment was  extended  until  September  1,  1889, 
when  a  redemption  was  effected  by  a  payment 
of  the  amount  due,  made  up  of  two  partial  pay- 
ments previously  made  by  the  widow,  $6,328.67. 
the  price  of  100  acres  of  land  sold  by  J.,  one  of 
the  heirs,  for  their  benefit  to  another,  $9,000 
raised  by  a  deed  of  trust  on  the  remaining  857 
acres,  and  $153.53,  furnished  by  J.  A  quitclaim 
deed  to  the  land  was  made  by  the  purchaser 
under  the  mortgage  sale  to  J.  in  his  own  right. 
At  this  time  the  land  was  worth  $38,000.  Held, 
that  such  transaction  operated  as  a  redemption 
of  the  land  for  the  benefit  of  the  widow  and 
heirs  of  intestate,  and  not  a  purchase  by  J. 
for  his  sole  use. 

2.  Deeds— Execution— Blanks. 

Where  a  deed  at  the  time  of  its  execution 
had  a  blank  left  for  the  insertion  of  the  name 
of  the  grantee,  the  insertion  of  a  grantee's*  name 
by  the  grantor's  agent  without  authority  left 
the  deed  ineffective  to  convey  title  as  between 
the  grantor  and  the  grantee. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §  90.] 

8.  Principal  and  Agent— Acts  of  Agent- 
Ratification. 

Where,  after  execution  of  a  deed  with  a 
blank  for  the  name  of  the  grantee,  the  grantor's 
agent  inserted  the  name  of  a  grantee  without 


authority,  such  act  was  ratified  by  the  grantor's 
appearance  in  a  subsequent  suit  for  partition 
of  the  land  and  disclaiming  any  interest  there- 
in ;  the  complainant  having  alleged  a  conveyance 
of  the  land  to  the  grantee  by  such  deed. 

4.  Tenancy  in  Common— Ouster. 

Where,  on  redemption  of  certain  land  from 
foreclosure  for  the  benefit  of  the  heirs  and  dis- 
tributees of  the  former  owner,  the  deed  was 
made  to  J.,  one  of  such  heirs,  in  his  own  right 
and  he  thereafter  held  exclusive  possession  of 
the  land,  paid  taxes  thereon,  collected  rents, 
mortgaged  the  land,  and  openly  claimed  it  as  his 
own,  such  acts  were  insufficient  to  constitute 
an  ouster  of  the  interest  of  his  co-tenants,  who 
had  knowledge  that  the  interest  held  by  J.  had 
been  acquired  under  a  contract  made  for  the 
benefit  of  all. 

I  Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  45,  Tenancy  In  Common,  §§  30-52.] 

5.  Same. 

Possession  by  a  co-tenant  and  payment  of 
taxes,  however  long  continued,  and  the  ap- 
propriation of  rents,  with  the  making  of  slight 
repairs  and  improvements  on  the  land,  is  not 
alone  sufficient  to  constitute  an  ouster  of  the 
rights  of  his  co-tenants,  unless  they  are  given 
notice  that  an  hdverse  possession  and  an  actual 
disseisin  are  intended  to  be  asserted  against 
them. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Tenancy  in  Common,  §§  30-52.] 

6.  Same— Notice. 

Where  land  held  in  common  had  been  con- 
veyed to  one  of  the  co-tenants  by  a  deed  purport- 
ing to  convey  to  him  the  entire  title,  and  in  a 
suit  by  one  of  the  co-tenants  for  partition  he 
answered,  claiming  to  be  the  absolute  owner,  but 
it  was  not  shown  that  two  other  tenants  in 
common  who  were  made  codefendants  knew  of 
such  answer,  or  what  defense  such  tenants  in 
common  intended  to  make,  the  answer  was  not 
notice  to  them  that  he  claimed  the  entire  title, 
the  suit  having  been  discontinued  without  trial 
TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Tenancy  in  Common,  g§  30-52.] 

7.  Vendor  and  Purchaser— Bona  Fide  Pur- 
chaser. 

J.,  a  tenant  in  common,  having  taken  a  re- 
demption deed  in  his  own  name,  but  actually 
for  the  benefit  of  his  co-tenants,  sold  part  of 
the  land  and  executed  a  deed  of  trust  of  the 
balance  for  a  loan  to  raise  part  of  the  redemp- 
tion fund.  Thereafter  the  deed  of  trust  was 
taken  up  and  certain  other  indebtedness  paid  by 
defendant  H.,  to  whom  J.  executed  a  war- 
ranty deed,  which  was,  in  fact,  a  mortgage,  H. 
advancing  only  $10  in  cash  to  J.  J.  continued 
to  operate  the  land  until  he  subsequently  ex- 
ecuted to  H.  a  quitclaim  deed  barring  his  equity 
of  redemption.  Prior  to  this  II.  had  notice  of  a 
suit  by  a  co-tenant  for  partition,  which  was  set- 
tled by  his  advancing  to  her  $500  for  a  quitclaim 
deed,  and  also  had  knowledge  that  two  other  co- 
tenants  had  the  same  right  as  was  possessed  by 
the  complainant  in  such  suit  and  had  been  in- 
formed at  his  own  request  by  the  attorney  who 
had  previously  represented  such  co-tenants  con- 
cerning J.'s  title.  Held,  that  H.  was  not  an  in- 
nocent purchaser  of  the  land. 

8.  Partition— Accounting — Grantee  of  Co- 
Tenant— Volunteer. 

Where  a  co-tenant  owning  under  a  deed  pur- 
porting to  convey  an  absolute  title,  but  which, 
in  fact,  was  for  the  benefit  of  all  the  co-tenants, 
conveyed  the  land  to  H.,  who  was  not  an  inno- 
cent purchaser,  a  grantee  of  certain  of  such  co- 
tenants  was  not  a  mere  volunteer,  but  was  en- 
titled to  partition  and  to  compel  H.  to  account 
for  rents,  except  such  as  matured  prior  to  the 
taking  of  complainant's  deed. 

9.  Same— Laches. 

Where  there  had  never  been  any  sufficient 
disseisin  of  co-tenants  by  one  of  them  who  held 
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possession  and  conveyed  the  land  to  H.  under 
a  deed  purporting  to  convey  an  absolnte  title, 
the  grantee  of  such  co-tenants  was  not  barred 
to  assert  his  right  to  partition  and  to  an  ac- 
counting against  H.  because  of  the  alleged  laches 
of  his  grantors. 

Appeal  from  Circuit  Court,  Knox  County; 
Robert  J.  Grler,  Judge. 

Bill  by  Nathan  Donason  against  John  J. 
Barbero  and  others.  From  a  decree  dismfss- 
ing  the  bill,  complainant  appeals.  Reversed 
and  remanded,  with  directions. 

This  is  an  appeal  from  a  decree  of  the  cir- 
cuit court  of  Knox  county  dismissing  for 
want  of  equity,  upon  a  hearing,  a  bill  filed  by 
appellant  against  John  J.  Barbero  and  An- 
drew C.  Housb  and  others,  for  partition,  ac- 
counting, and  other  relief.  • 

It  appears  from  the  record  that  on  October 
20,  1882,  Nathan  Barbero,  Calista  W.  Bar- 
bero, his  wife,  and  John  J.  Barbero,  their  son, 
executed  a  mortgage  on  957  acres  of  land 
owned  by  said  Nathan  Barbero  in  Knox  coun- 
ty, UL,  to  the  Provident  Life  ft  Trust  Com- 
pany of  Philadelphia,  to  secure  a  loan  from 
it  of  $15,000.  John  J.  owned  no  interest  in 
the  land,  but  seems  to  have  joined  in  the 
mortgage  for  the  reason  that  he  was  then 
engaged  In  managing  the  business  of  bis 
father.  On  January  1,  1885,  Nathan  Barbero 
died  Intestate,  seised  of  all  of  said  lands, 
leaving  surviving  him  his  widow,  Calista  W. 
Barbero,  and  Sarah  L.  McGirr,  John  J.  Bar- 
bero, Nathan  H.  Barbero,  and  Ann  M.  Dona- 
son, his  children  and  only  heirs  at  law.  Upon 
the  death  of  said  Barbero,  the  widow  took 
out  letters  of  administration,  and  by  agree- 
ment of  all  the  heirs  remained  in  possession 
of  the  premises  and  collected  the  rents  and 
profits  therefrom,  and  applied  the  same  to  the 
payment  of  taxes,  repairs,  improvements,  in- 
terest on  the  mortgage  indebtedness  and  her 
living  expenses.  At  the  February  term,  1888, 
of  the  said  circuit  court,  the  mortgage  was 
foreclosed,  and  on  April  9, 1888,  the  premises 
were  sold,  under  the  decree  of  sale,  to  the 
mortgagee  for  $16,005.39,  the  amount  of  the 
debt,  Interest,  and  costs.  After  the  sale,  and 
during  the  time  allowed  for  redemption,  Ca- 
lista W.  Barbero,  on  bebalf  of  herself  and 
the  heirs  of  Nathan  Barbero,  endeavored  to 
raise  the  money  necessary  to  redeem  the  said 
property.  This,  however,  she  was  nnable  to 
do.  In  her  efforts  to  secure  the  money,  she 
employed  one  George  W.  Lyon  to  assist  her, 
and  on  May  31,  1888,  Lyon  entered  into  a 
contract  in  writing  with  the  said  mortgagee, 
whereby  it  agreed  to  assign  and  transfer  the 
certificate  of  purchase  of  said  property  up- 
on the  payment  to  it  of  $16,005.39,  with  In- 
terest thereon  at  the  rate  of  6  per  cent  per 
annum  from  April  9,  1888,  in  the  following 
manner:  $917.15  on  July  20,  1888,  $450  on 
October  20,  1888,  $450  on  April  20,  1889.  and 
the  balance  of  said  amount  and  Interest  on 
August  1,  1889.  This  contract  was  made  for 
the  benefit  of  the  widow  and  all  the  heirs  of 
the  deceased.    On  the  application  of  the 


Provident  Company  the  master  In  chancery, 
upon  the  expiration  of  the  statutory  period  of 
redemption,  executed  and  delivered  to  it  a 
deed  for  the  said  premises.  The  first  three 
payments  as  provided  for  In  the  contract 
were  made  by  Calista  W.  Barbero,  but  wheth- 
er as  they  fell  due  does  not  certainly  appear. 
The  fourth  and  principal  payment  was  not 
made.  She  seems  to  have  been  hampered  in 
her  efforts  by  the  fact  that  Sarah  L.  McGirr 
would  not  join  in  a  mortgage  for  the  purpose 
of  raising  the  funds  necessary,  and  Lyon,  who 
was  endeavoring  to  negotiate  a  loan,  seems 
to  have  been  unable  to  find  any  one  willing 
to  advance  the  money.  After  receiving  the 
deed  from  the  master,  the  Provident  Com- 
pany made  a  tentative  or  qualified  extension 
of  the  time  within  which  the  final  payment 
could  be  made  under  the  Lyon  contract  until 
September  1,  1889,  as  shown  by  letters  here- 
inafter set  out  It  having  become  apparent 
that  Calista  W.  Barbero  would  fall  in  her  ef- 
forts to  raise  the  money  in  the  required  time, 
it  appears  that  John  J.  Barbero  in  the  month 
of  July,  1889,  employed  one  C.  D.  Hendryx, 
an  attorney  practicing  at  Galesburg,  111.,  to 
secure  the  funds  necessary  to  complete  the 
transaction  contemplated  by  the  Lyon  con- 
tract Hendryx  called  on  many  persons,  so- 
liciting the  loan,  and  finally  arranged  for  the 
same  with  Messrs.  Bourland  &  Bailey,  of 
Peoria,  UL,  and  on  August  10,  1889,  wrote  a 
letter  to  C.  H.  &  C.  B.  Wood,  attorneys,  of 
Chicago,  UL,  who  were  acting  with  N.  W. 
Harris  &  Co.,  of  that  city,  for  the  Provident 
Company,  as  follows: 

"I  learn  by  Mr.  Lyon,  at  Peoria,  that  you 
agreed  to  extend  the  time  in  which  the  Bar- 
beros  can  redeem.  I  wish  to  know  if  this  is 
true,  and  if  we  will  remit  you  the  interest  for 
ninety  days  from  August  1,  if  we  can  have 
that?  I  have  the  loan  placed  so  there  will 
be  no  mistake  or  failure,  but  as  it  is  eastern 
money  will  take  a  little  time  to  get  it  around. 
I  think  it  will  be  done  In  thirty  days,  and  as 
soon  as  It  comes  you  will  get  the  money, 
whether  ninety  days  is  up  or  not  If  you 
will  kindly  write  me  so  I  can  get  your  an- 
swer by  Tuesday  morning  you  will  do  me  a 
great  favor.  I  don't  wish  to  close  the  deal 
for  the  money  unless  it  will  go  for  redemp- 
tion. Very  truly  yours,  C.  D.  Hendryx,  At- 
torney for  the  Barberos." 

This  letter  was  turned  over  to  Harris  &  Co., 
and  on  August  12,  1889,  they  wrote  Hendryx 
in  reply,  as  follows: 

"Your  favor  10th,  to  Messrs.  Woods,  has 
been  placed  in  our  hands  for  reply.  The  trust 
company  sent  us  a  deed  covering  the  Barbero 
land,  which  we  tendered  Mr.  Lyon  in  our 
office  a  few  days  since.  We  asked  trust  com- 
pany In  case  Lyon  should  not  be  ready  to 
pay  for  the  property  for  a  few  days  after 
money  was  due,  If  we  should  accept  payment, 
and  they  wrote  us  that  we  could  do  so.  We 
did  not  make  a  definite  extension  of  time  to 
Mr.  Lyon,  as  we  told  him  we  had  no  authority 
to  do  so.   We  promised  not  to  sell  the  land 
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or  entertain  propositions  from  other  parties 
without  notifying  him.  We  also  gave  him  to 
understand  that  if  matter  was  settled  up 
within  thirty  days  from  August  1st  we  had 
no  doubt  It  would  be  all  right,  and  that  we 
would  deliver  deed  and  accept  payment,  pro- 
vided we  did  not  In  the  meantime  receive  in- 
structions to  the  contrary  from  trust  com- 
pany. We  just  wrote  Mr.  Lyon  this  morning, 
before  receiving  your  letter,  asking  him  what 
the  prospect  was,  and  saying  to  him  that  he 
must  not  expect  any  further  extensions  if 
not  closed  up  this  month.  Mr.  L.  claimed  he 
had  a  party  in  Peoria  who  would  furnish  the 
money  but  that  there  had  been  some  delay  in 
examining  the  land.  We  trust  this  matter 
will  be  closed  up  promptly.  Yours  truly,  N. 
W.  Harris  &  Co. 

"P.  S.  We  suppose  you  understand  that 
a  contract  of  sale  was  made  with  Mr.  Lyon 
some  months  ago,  he  representing  Mrs.  Bar- 
bero.  We  cannot  promise  anything  after 
this  month.   N.  W.  H.  &  Co." 

On  July  29,  1880,  the  Provident  Company, 
anticipating  that  the  money  would  be  forth- 
coming to  satisfy  their  claim,  executed  a 
quitclaim  deed  to  the  property  in  question 
and  sent  the  same  to  its  agents,  Harris  & 
Co.,  in  Chicago,  who  afterwards  sent  It  to 
the  German  Bank  at  Peoria.  At  the  time 
of  Its  execution,  the  grantee  was  not  named 
nor  the  consideration  mentioned  in  the  deed, 
but  the  same  was  afterwards  written  in  the 
deed,  before  its  delivery,  by  Thomas  F.  Dow, 
a  clerk  in  the  Harris  office.  Hendryx,  John 
J.  Barbero,  and  his  wife,  David  Hartsook,  to 
whom  Barbero  had  contracted  to  sell  100 
acres  of  the  said  land,  and  one  William  Swi- 
gert,  met  at  the  German  Bank  in  Peoria,  on 
August  31,  1889,  and  the  deed  was  delivered 
to  John  J.  Barbero  upon  the  payment  to  the 
bank  of  the  amount  due  the  said  company. 
The  deed  had  either  been  sent  to  the  bank 
by  Harris  &  Co.  *or  was  brought  to  Peoria 
for  delivery  by  a  clerk  from  their  office. 
When  delivered,  the  deed  contained  the  name 
of  John  J.  Barbero  as  grantee  and  recited 
the  consideration  to  be  $16,005.39.  Dow  did 
not  have  authority  from  the  Provident  Com- 
pany to  fill  the  blank  for  the  name  of  the 
grantee  with  the  name  of  John  J.  Barbero 
or  with  any  other  name.  In  taking  up  this 
deed,  John  J.  Barbero  was  given  credit  for 
the  payments  which  bad  been  made  by  his 
mother  on  the  Lyon  contract  The  amount 
which  he  actually  paid  was  $15,480.20. 
Prior  to  this  he  had  agreed  to  sell  100  acres 
^>f  the  land  to  Hartsook,  and  that  transaction 
was  closed  and  the  purchase  price  paid  on 
this  day.  The  money  paid  by  John  J.  Bar- 
bero to  the  Provident  Company  was  made 
up  of  the  purchase  price  of  tbis  100  acres 
($6,326.67),  $9,000  furnished  by  Benjamin  L. 
T.  Bourland,  and  $153.53  furnished  by  John 
J.  Barbero  himself.  At  the  same  time  Bar- 
bero and  his  wife  executed  and  delivered  to 
Hartsook  a  warranty  deed  for  tbe  100  acres 
sold  to  him  and  a  deed  of  trust  to  the  re- 


gaining 857  acres  of  the  land  to  Bourland 
to  secure  the  loan  of  $9,000. 

On  March  21,  1900,  Barbero  and  his  wife* 
for  the  expressed  consideration  of  $21,424,  con- 
veyed to  Andrew  C.  Housh,  by  warranty  deed, 
all  of  the  land  included  in  the  trust  deed  to 
Bourland.  This  deed  was,  in  fact,  a  mort- 
gage made  to  secure  the  sum  of  $21,425.  The 
items  secured  by  that  conveyance  are  shown 
by  the  following  statement  made  and  agreed 
to  by  the  parties  to  tbe  deed  at  the  time  of 
the  conveyance: 
1890. 

March  31,  to  C.  W.  &  J.  J.  Bar- 
bero note  and  interest  $  4,842  OS 
"      u   J.  J.  Barbero  note  and 

interest    8,381  17 

,    "      "    H.  J.  Swabacher  note, 

amounting  to    9,000  00 

"      "    Int.  7  mo.  7  or  ct.   367  75 

"      "    Mrs.  C.  Goesehe's  note. .        800  00 

"      "    Int.  6  mo.  6  pr  ct   24  00 

u      *   Cash    10  Ofr 

$21,425  00 

1890.  ~ 
March  31,  by  857  acres  of  land,  at 
$25  an  acre   $21,425  00 

$21,425  00- 

The  $9,000  item  is  the  note  secured  by  the 
Bourland  trust  deed,  and  the  principal  of 
that  note  remains  unpaid  to  the  present  time. 
From  the  death  of  Nathan  Barbero  the  lands 
of  his  estate  had  been  in  the  possession  of 
the  widow.  John  J.  Barbero,  under  her  di- 
rection, had  the  actual  management  thereof, 
and  they  were  operated  for  the  benefit  of  the 
widow  and  all  the  heirs,  but  the  net  pro- 
ceeds were  all"  applied  to  the  satisfaction  of 
the  indebtedness  of  the  deceased.  After 
the  transactions  of  August  31,  1889,  and 
March  31,  1900,  John  J.  Barbero,  as  before, 
continued  in  the  actual  management  of  the 
lands  so  conveyed  to  Housh.  Out  of  the  pro- 
ceeds taxes  were  paid,  repairs  were  made, 
the  profits  in  some  manner  divided  with 
Housh,  and  out  of  the  portion  thereof  which 
did  not  go  to  the  latter  Calista  W.  Barbero 
and  the  family  of  John  J.  Barbero  were  sup- 
ported. The  widow  died  In  1894.  On  Octo- 
ber 14,  1897,  John  J.  Barbero,  despairing,  as 
he  says,  of  being  able  to  pay  the  amount  se- 
cured by  the  deed  to  Housh  and  being  un- 
able to  sell  the  land  to  any  one  else  for  a 
greater  price  than  the  $25  per  acre  which 
the  mortgage  indebtedness  amounted  to,  for 
the  purpose  of  releasing  his  equity  of  re- 
demption, executed  a  quitclaim  deed  to 
Housh  for  all  the  lands  upon  an  expressed 
consideration  of  one  dollar.  The  heirs  of 
Nathan  Barbero  other  than  John  J.  never  at 
any  time,  either  before  or  after  the  transac- 
tions at  Peoria  on  August  31,  18S9,  had  any 
part  In  the  management  of  the  lands,  and 
never  handled  any  of  the  rents  and  profits. 
Knowledge  of  the  deed  of  August  31,  1889, 
to  John  J.  Barbero  came  to  his  brother  and 
sisters  within  a  few  weeks  after  it  was 
made. 
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On  January  25,  1889,  before  the  lands  in 
controversy  had  been  conveyed  to  John  J. 
and  before  the  period  of  redemption  bad  ex- 
pired, Sarah  L.  McGirr  filed  a  bill  in  the 
circuit  court  of  Knox  county  against  the 
widow  and  remaining  beirs  of  Natban  Bar- 
bero  for  partition  of  the  lands  of  which  he 
died  seised,  and  on  March  15,  1890,  after  the 
conveyance  to  John  J.  and  before  the  con- 
veyance to  Housh,  filed  a  supplemental  bill 
In  said  cause  (which  was  later  amended), 
pleading  the  conveyance  from  the  Provident 
Company,  and  alleging  tbat  It  was  executed 
pursuant  to  an  agreement  made  by  the  said 
heirs  with  Callsta  W.  Barbero  and  John  J. 
Barbero  that  they  would  redeem  for  all  of 
the  heirs;  that  the  transaction  was,  In  fact, 
for  all  of  the  heirs;  that  Calista  W.  and 
John  J.  sometimes  stated  that  the  deed  to 
the  latter  was  for  the  benefit  of  all  the  heirs, 
and  at  other  times  pretended  tbat  the  deed 
was  taken  by  John  J.  In  his  own  right,  and 
praying,  among  other  things,  that  said 
John  J.  Barbero  be  decreed  to  hold  the  title 
he  had  acquired  by  his  deed  from  said  com- 
pany as  trustee  for  all  of  said  heirs. 

To  the  original  bill  the  widow  and  heirs, 
other  than  Mrs.  McGirr,  on  March  11,  1899, 
filed  an  answer,  in  which  it  was  alleged  that 
"said  premises  have,  by  consent  of  all  the 
heirs,  remained  wholly  with  the  widow,  who 
has  expended  the  entire  income  in  making 
Improvements,  paying  interest,  taxes,"  etc., 
and  tbat  "respondents  are  desirous  of  re- 
deeming therefrom  [referring  to  the  foreclo- 
sure sale],  and  have  assurance  of  the  neces- 
sary funds  from  responsible  parties  If  com- 
plainant, Sarah  L.  McGirr,  sees  cause  to  join 
with  them  In  giving  proper  security  upon 
the  lands  In  suit  therefor.  Respondents  have 
not  sought,  nor  do  they  now  seek,  any  undue 
or  improper  advantage  of  complainant,  but 
would  gladly  join  her  In  proper  steps  for 
redemption  of  all  of  said  real  estate  before 
too  late.  As  yet  the  Provident  Life  &  Trust 
Company  hold  such  property  subject  to  the 
statutory  rights  of  redemption  of  said  wid- 
ow and  heirs  of  Nathan  Barbero,  and  the 
land  Is  well  worth  probably  $30,000,  if  ju- 
diciously managed;  admits  that  complainant, 
Sarah  L.  McGirr,  Is  personally  unable  alone 
to  redeem  said  lands  from  said  mortgage 
sale,  but  aver  the  truth  to  be  that,  if  she 
will  cordially  join  them  In  taking  proper 
steps  to  borrow  the  needed  redemption  mon- 
ey for  a  term  of  years  by  means  of  a  mort- 
gage on  said  estate  lands,  it  is  readily  prac- 
ticable to  do  so  at  a  moderate  rate  of  Inter- 
est, thus  precluding  danger  of  loss  of  such 
lands." 

To  the  amended  supplemental  bill  the  wid- 
ow and  John  J.  filed  an  answer  on  February 
15,  1890,  alleging  tbat  Sarah  L.  McGirr  re- 
fused to  join  In  a  mortgage  to  raise  money 
to  redeem,  and  that  the  redemption  of  said 
land  was  prevented  by  the  failure  and  re- 
fusal of  said  Sarah  L.  McGirr  to  so  join; 
that  after  the  expiration  of  the  period  of  re- 


demption John  J.  Barbero,  in  his  own  right 
and  with  his  own  means,  purchased  the  said 
premises,  and  that  he  was  the  absolute  own- 
er of  the  same.  To  the  amended  supplemen- 
tal bill  Natban  H.  Barbero  filed  a  separate 
answer,  which  admits  all  the  allegations  of 
the  supplemental  bill;  states  tbat  equity  and 
good  conscience  require  that  a  trust  be  fast- 
ened upon  the  lands  for  the  benefit  of  the  es- 
tate of  the  deceased;  and  admits  tbat  com- 
plainant is  entitled  to  relief  sought.  The 
Provident  Company  was  made  a  defendant, 
and  on  February  15,  1890,  filed  a  disclaimer. 
Mrs.  Donason  does  not  seem  to  have  answer- 
ed the  supplemental  bill.  On  February  7, 
1893,  the  claim  of  the  complainant  in  tbat 
suit  was  compromised.  John  J.  Barbero 
paid  Sarah  L.  McGirr  $500,  and  she  there- 
upon executed  a  deed  to  him  of  all  her  In- 
terest In  the  said  lands.  On  December  19, 
1893,  the  bill  was  dismissed  at  the-  cost  of 
John  J.  Barbero,  the  order  reciting  "cause  of 
action  discharged."  The  $500  paid  Mrs.  Mc- 
Girr was  furnished  by  Housh.  On  January 
86,  1898,  Nathan  H.  Barbero,  Eliza  Barbero, 
bis  wife,  and  Ann  M.  Donason,  for  the  con- 
sideration of  $1,  executed  to  Nathan  Dona- 
son, a  son  of  Ann  M.  Donason,  a  quitclaim 
deed  of  all  their  Interest  In  the  premises  con- 
veyed by  John  J.  Barbero  to  Housh,  and  on 
December  26,  1903,  during  the  pendency  of 
the  present  suit,  Sarah  L.  McGirr  conveyed 
to  said  Nathan  Donason,  by  quitclaim  deed, 
for  the  consideration  of  $1,  all  her  interest  in 
the  8a  Id  premises. 

Natban  Barbero,  prior  to  December  27, 
1879,  bad  made  no  advancement  to  his  son 
John  J.,  but  had  advanced  to  Sarah  L.  $500, 
to  Ann  M.  $1,500,  and  to  Nathan  H.  $3,560. 
Nathan  Barbero  and  his  children  all  lived 
near  Maquou,  in  Knox  county.  Housh  was  in 
the  banking  business  at  that  place,  and  has 
been  banker  for  all  the  members  of  the  family. 
He  was  surety  on  the  bond  of  Mrs.  Barbero 
as  administratrix  of  her  husband's  estate. 
He  assisted  her  with  the  management  of  the 
estate,  and  was  entirely  familiar  with  the  af- 
fairs of  that  estate.  Prior  to  the  loan  being 
negotiated  In  Peoria,  Mr.  Hendryx,  as  he  tes- 
tifies, spoke  to  Housh  about  the  matter,  and 
inquired  where  he  would  be  likely  to  bor- 
row the  money.  Afterwards  Housh  asked 
Hendryx  what  his  opinion  was  about  John 
J.  Barbero's  title,  and  at  that  time  Hendryx 
explained  to  him  exactly  what  had  been  done 
to  vest  the  title  In  John  J.  Barbero.  Nathan 
Barbero  at  the  time  of  his  death  owned  cer- 
tain other  realty,  but  it  was  all  sold  under 
a  decree  of  the  county  court  of  Knox  coun- 
ty entered  In  a  proceeding  instituted  by  his 
administratrix  for  leave  to  sell  real  estate 
to  pay  debts.  All  the  assets  of  his  estate 
which  came  to  the  hands  of  the  administra- 
trix were  not  quite  sufliclent  to  meet  the  in- 
debtedness of  the  estate,  aside  from  the 
mortgage  Indebtedness  to  the  Provident  Com- 
pany. Callsta  W.  Barbero  and  John  J.  Bar- 
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bero  aeem  to  have  been  practically  without 
property,  other  than  their  interests  in  the 
estate  of  the  deceased. 

On  January  27,  1898,  the  bill  herein  was 
filed  by  Nathan  Donason,  and  thereafter,  on 
December  SO,  1903,  he  filed  an  amended  bill, 
which  later  was  again  amended  or  altered 
by  certain  interlineations  written  upon  the 
face  thereof,  and  which,  while  perhaps  not 
formal  amendments,  were  so  treated  in  the 
litigation,  and  upon  the  bill  as  so  finally  in- 
terlined and  amended,  and  which  will  here- 
after be  referred  to  as  the  "bill,"  the  cause 
was  heard.  The  bill  charges  that  the  deed 
from  the  Provident  Company  to  John  J.  Bar- 
bero  was  void,  because  the  name  of  the  gran- 
tee was  inserted  therein  without  authority 
from  the  grantor,  that  the  transaction  be- 
tween John  J.  and  the  Provident  Company 
was,  in  fact,  a  redemption,  and  that  there- 
after the  children  of  the  deceased  were  each 
the  owner  of  an  undivided  one-fourth  of  the 
lands,  that  Housh  was  not  a  bona  fide  pur- 
chaser, and  knew  at  the  time  he  took  the 
conveyances  of  the  lands  that  they  were  held 
and  owned  by  the  heirs  at  law  of  Nathan 
Barbero,  deceased,  as  tenants  In  common, 
that  the  value  of  said  lands  at  the  time  of 
the  foreclosure  sale  was  at  least  $30,000;  sets 
up  the  conveyances  from  the  heirs  other  than 
John  J.  to  complainant;  shows  that  the  latter 
Is  the  owner  of  three-fourths  of  the  lands 
and  Housh  the  owner  of  one-fourth;  prays 
an  accounting  of  rents  which  had  accrued  to 
complainant's  grantors,  and  asks  that  Housh 
account  for  $4,000,  the  proceeds  of  one  tract 
of  the  land  sold  and  conveyed  by  him;  offers 
to  pay  proper  proportion  of  the  Indebtedness 
existing  against  the  lands  that  was  created 
for  the  purpose  of  redeeming  the  same  from 
the  foreclosure  sale,  and  proper  proportion 
of  all  taxes,  Insurance,  and  repairs  that  had 
been  Justly  and  legally  expended  upon  the 
premises. 

To  the  bill  the  heirs  of  Nathan  Barbero, 
deceased,  Housh,  and  certain  other  persons 
only  nominally  Interested,  were  made  de- 
fendants. Housh  answered,  claiming  owner- 
ship of  the  lands  In  fee;  alleged  laches  on 
the  part  of  the  grantors  of  the  complainant; 
charges  that  the  complainant  Is  a  volunteer, 
that  the  conveyances  to  him  were  made  up- 
on a  nominal  consideration;  and  avers  that 
for  this  reason  he  has  no  standing  in  a  court 
of  equity.  It  Is  unnecessary  to  set  out  the 
other  answers. 

Replications  were  filed,  and  the  cause  was 
referred  to  J.  B.  Boggs,  master  In  chancery. 
While  the  cause  was  pending  before  him,  he 
departed  this  life,  and  the  matter  came  to 
the  hands  of  Phillip  S.  Post,  his  successor, 
who  reported  the  evidence  and  with  it  his 
findings  and  recommendations.  The  master 
found  that  the  premises  conveyed  to  John  J. 
Barbero  were  of  the  value  of  $40  per  acre 
in  August,  1889.  His  other  findings,  so  far 
as  material  to  the  questions  now  presented 


to  this  court,  were,  In  substance,  as  follows 
(although  not  stated  in  the  same  language  or 
given  the  same  numbers  by  the  master)  tr. 
wit:  (1)  That  John  J.  Barbero,  upon  re- 
ceiving the  deed  from  the  Provident  Compa- 
ny, immediately  entered  Into  possession  of 
the  premises  and  thereafter  claimed  to  be  the 
sole  owner  thereof;  (2)  that  the  purchase  of 
the  premises  by  John  J.  Barbero  In  his  own 
name  and  for  his  own  benefit  was  wrongful; 
(3)  that  the  acts  of  John  J.  Barbero  in  enter- 
ing Into  exclusive  possession  of  said  real  es- 
tate and  openly  claiming  the  same  as  his 
own  property  under  said  deed,  in  paying 
taxes  thereon  and  collecting  the  rents  thereof, 
In  mortgaging  the  same  by  deed  to  Housh, 
were  sufficient  outward  acts  of  ownership  to 
give  notice  to  the  other  heirs  of  the  deceased 
that  possession  adverse  to  them  was  intend- 
ed; (4)  that  the  rights  of  the  heirs  of  Barbero 
other  than  John  J.,  and  the  rights  of  com- 
plainant claiming  under  them,  are  barred  by 
the  laches  of  such  other  heirs.  Defendant 
Housh  objected  to  the  second  finding  above  set 
out,  and  appellant  objected  to  the  other  of  said 
findings.  The  objections  were  all  overruled 
and  were  refiled  as  exceptions  in  the  circuit 
court  Upon  a  hearing  the  court  sustained 
the  exception  to  the  second  finding,  overruled 
the  remaining  exceptions,  and  in  accordance 
with  the  recommendations  of  the  master 
dismissed  the  bill  for  want  of  equity.  Com- 
plainant appealed  to  this  court,  and  here 
makes  the  same  contentions  as  in  the  circuit 
court,  except  that  he  does  not  now  claim  that 
he  takes  anything  by  virtue  of  the  deed  from 
Sarah  L.  McGirr,  as  her  deed  to  John  J.  con- 
veyed all  interest  which  she  had  and  left 
nothing  upon  which  her  deed  to  appellant 
could  operate.  He  now  contends  that  he  is 
the  owner  of  the  undivided  one-half  of  the 
real  estate  and  entitled  to  an  accounting  as 
prayed  by  the  bill.  ' 

A.  M.  Craig,  C.  S.  Harris,  and  C.  C.  Craig, 
for  appellant.  Williams,  Lawrence.  Welsh 
&  Green  (Brown  &  Soule,  of  counsel),  for 
appellees. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
We  are  satisfied  that  the  transaction  by  vir- 
tue of  which  John  J.  Barbero  received  the 
deed  for  the  property  now  In  controversy  was 
a  redemption.  The  widow  of  Nathan  Bar- 
bero, in  negotiating  the  contract  with  the 
holder  of  the  certificate  of  purchase,  acted  for 
herself  and  all  the  heirs  of  the  deceased. 
Had  that  contract  been  consummated  by  her. 
It  would  have  been,  in  fact,  a  redemption. 
Although  the  certificate  of  redemption  passed 
into  a  deed,  yet  the  grantee  In  that  deed  virt- 
ually extended  the  period  of  redemption  to 
September  1,  1889,  and  within  that  period  It 
carried  out  that  contract,  except  that  John 
J.  Barbero,  as  grantee,  was  substituted  for 
the  grantee  mentioned  in  the  contract  John 
J.  Barbero,  in  closing  the  negotiations,  was 
given  credit  for  the  payments  that  had  been 
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made  on  the  Lyon  contract  by  his  mother, 
and  those  payments  bad  been  made  for  and 
on  behalf  of  the  widow  and  all  tbe  heirs. 
The  balance  of  tbe  money  arose  from  the  sale 
and  incumbrance  of  land  descended  from 
Nathan  Barbero,  with  the  exception  of  $153.- 
53  advanced  by  John  J.  The  letter  written 
by  Mr.  Hendryx,  set  out  in  the  foregoing 
statement  of  facts,  shows  that  he  understood 
that  he  was  acting  for  the  Bnrbero  widow 
and  heirs;  that  be  understood  that  the  Lyon 
contract  was  a  contract  for  redemption ;  and 
that  the  money  which  he  proposed  to  raise  if 
that  contract  had  been  or  could  be  extended 
was  money  with  whjch  to  effect  a  redemption. 
Moreover,  he  states  that  at  the  time  the  deed 
was  delivered  at  Peoria  he  was  acting  as  at- 
torney for  the  estate  of  Nathan  Barbero,  and 
that  he  never  knew  until  after  he  reached 
Peoria  that  the  deed  was  to  be  made  to 
John  J. 

According  to  the  master's  report,  this  prop- 
erty In  August,  1889,  was  worth  over  $38,000. 
It  is  urged  by  appellees  that  the  value  was, 
in  fact,  less.  But,  If  the  testimony  be  given 
the  most  favorable  construction  possible  to 
appellees,  and  if  we  take  into  consideration 
the  fact  that  witnesses,  with  their  knowledge 
of  the  great  advance  in  the  price  of  farm 
lands  in  Illinois  in  the  last  few  years,  are 
prone  to  estimate  the  value  of  lands  at  an 
earlier  period  at  a  greater  price,  perhaps, 
than  they  would  have  done  had  their  testi- 
mony been  taken  during  that  period,  we  yet 
conclude  that  the  lowest  possible  value  as  of 
August,  1889,  which  could  be  placed  upon  this 
land,  upon  consideration  of  the  evidence  con- 
tained in  this  record,  would  be  many  thou- 
sand dollars  above  tbe  amount  actually  paid 
at  the  time  the  deed  was  delivered.  If  this 
realty  was  only  worth  the  $0,326.67  paid  by 
Hartsook  for  the  100  acres  purchased  by  him 
and  the  $21,425  for  which  John  J.  pledged 
the  remainder  of  the  land  in  March,  1890, 
tlie  total  value  was  $27,751.07,  or  more  than 
$12,000  in  excess  of  the  amount  paid  the 
Provident  Company  in  August,  1889.  It  is 
not  equitable  to  say  that  John  J.  Barbero  be- 
came the  owner  of  that  excess  in  his  own 
right  when  he  acquired  the  deed  by  virtue  of  a 
contract  made  for  the  benefit  of  bis  mother 
and  all  the  heirs  of  his  father.  Tbe  making 
of  the  deed  to  John  J.  Barbero  under  a  con- 
tract extending  the  time  for  redemption,  pay- 
ment being  made  with  the  property  of  tbe 
widow  and  heirs  of  the  deceased,  excepting 
tbe  small  portion  thereof  advanced  by  John 
J.,  was.  In  effect,  a  redemption,  and  there- 
after, in  equity,  the  heirs  of  Barbero,  as  be- 
tween themselves,  were  tenants  in  common 
of  the  real  estate,  precisely  as  though  re- 
demption had  been  made  within  the  statutory 
period.  If  it  is  true  that  Mrs.  McGirr  re- 
fused to  Join  in  the  redemption,  a  different 
question  would  be  presented  as  to  her.  The 
Interest  which  she  claimed,  however,  passed 
by  virtue  of  a  deed  made  by  ber  to  John  J., 
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who  conveyed  the  same  to  Andrew  C.  Housh, 
and  appellant  does  not  contend  that  she  was 
not  entitled  to  the  benefit  of  the  redemption. 
Whether  she  was  so  entitled  is  therefore  im- 
material. 

As  between  the  Provident  Company  and 
John  J.  Barbero  the  deed  delivered  August 
31,  1889,  conveyed  no  Interest  in  the  land  at 
the  time  of  Its  delivery,  for  the  reason  that 
the  name  of  the  grantee  was,  without  au- 
thority from  the  grantor,  Inserted  in  a  blank 
left  In  the  deed  at  the  time  of  Its  execution. 
People  v.  Organ,  27  UL  27,  79  Am.  Dec.  391 ; 
Whltaker  v.  Miller,  83  111.  381.  After  that 
deed  had  been  delivered,  however,  the  Provi- 
dent Company,  in  the  partition  suit  brought 
by  Sarah  L.  McGirr  (the  bill  wherein  averred 
the  conveyance  of  the  lands  to  John  J.  Bar- 
bero by  the  Provident  Company),  answered, 
disclaiming  any  Interest  in  the  premises. 
This,  we  think,  ratified  tbe  act  of  Dow  In 
writing  the  name  of  John  J.  Barbero  in  tbe 
blank  left  In  the  deed  for  the  name  of  tbe 
grantee,  so  far,  at  least,  as  tbe  appellant  and 
those  through  whom  he  claims  are  concerned. 
Devln  v.  Hlmer,  29  Iowa,  301. 

Prior  to  August,  1889,  John  J.,  as  the  em- 
ploye or  agent  of  his  mother,  had  the  actual, 
visible  coutrol  of  these  lands;  that  is.  as  bf»r 
agent  he  was  engaged  in  supervising  the  agri- 
cultural operations  carried  forward  thereon. 
Appellees  vigorously  contend  that  after  the 
receipt  of  the  deed  by  him  his  conduct  of 
business  upon  this  farm  and  in  relation  to 
this  farm  was  such  as  to  give  notice  to  his 
brother  and  sisters  that  he  claimed  to  be  tbe 
exclusive  owner  thereof.  The  master  found 
that  after  August,  1889,  he  was  in  the  exclu- 
sive possession  of  said  real  estate,  paid  taxes 
thereon,  collected  rents  therefrom,  and  morti 
gaged  the  same  by  deed  to  the-  defendant 
Housh,  and,  further,  that  he  openly  claimed 
the  same  as  bis  own  property.  That  claim 
amounts  to  nothing  unless  it  was  brought  to 
the  attention  of  those  who  were,  In  equity, 
his  co-tenants.  There  is  In  this  record  no  evi- 
dence of  any  acts  of  an  exclusive  ownership 
of  such  nature  as  to  give  notice  to  the  co- 
tenants  that  John  J.  was  claiming  the  ex- 
clusive ownership  of  this  land.  The  other 
heirs  of  the  deceased  knew  that  the  interest 
of  John  J.  had  been  acquired  under  a  con- 
tract made  for  the  benefit  of  all,  and  this 
knowledge  on  their  part  must  be  taken  Into 
consideration  in  determining  the  conclusion 
which  they  would  draw  from  tbe  acts  of  own- 
ership exercised  by  him.  McMahill  v.  Tor- 
rence,  163  UL  277,  45  N.  E.  269,  is  authority 
for  the  statement  that  possession  by  him  and 
payment  of  taxes,  however  long  continued, 
the  appropriation  of  rents,  the  making  of 
slight  repairs  and  improvements  on  the  lands, 
Is  not  alone  sufficient,  "for  all  this  may  be 
consistent  with  the  continued  recognition  of 
the  rights  of  his  co-tenants."  In  some  way 
his  co-tenants  must  be  given  notice  "that  an 
adverse  possession  and  an  actual  disseisin  are) 
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Intended  to  be  asserted  against  them."  Busch 
t.  Huston,  75  111.  343 ;  Ball  v.  Palmer,  81  III. 
370 ;  McMahill  v.  Torrence,  supra. 

This  case,  upon  the  proof  as  to  this  ques- 
tion of  notice,  is  not  materially  different  from 
Sontag  t.  Bigelow,  142  111.  143,  31  N.  E.  674, 
16  L.  R.  A.  326,  where  the  party  setting  up 
laches  held  a  deed  purporting  to  convey  to 
blm  the  title  of  those  who  were  originally  his 
co-tenants,  as  did  John  J.  Barbero  here.  It 
was  there  held  that  If  one  of  two  tenants  In 
common  takes  the  actual  possession  of  the 
land  and  continues  to  occupy  same,  appro- 
priating to  himself  the  exclusive  rents  and 
profits,  and  pays  the  taxes  for  more  than 
seven  years,  and  does  nothing  to  apprise  his 
co-tenant  that  he  claims  to  be  the  owner  of 
the  entire  premises,  such  possession  will  not 
be  adverse  but  will  be  the  possession  of  both. 

Reliance  is  placed  by  appellees  upon  the 
fact  that  John  J.  Barbero,  In  his  answer  filed 
on  February  15,  1800,  to  the  amended  supple- 
mental bill  of  Sarah  L.  McGirr,  stated  that 
he  was  the  absolute  owner  of  the  real  estate 
In  question.  Nathan  H.  Barbero  and  Ann  M. 
Donason  in  that  suit  were  codefendants  with 
John  J.  No  trial  of  that  cause  was  ever  had. 
It  does  not  appear  that  either  Nathan  H.  or 
Mrs.  Donason  knew  that  John  J.  had  filed 
any  answer,  of  any  character,  to  the  said 
amended  supplemental  bill,  or  knew  what  de- 
fense he  proposed  to  make  thereto.  Under 
these  circumstances  the  answer  filed  by  him 
cannot  be  regarded  as  actual  notice  to  them 
that  he  was  claiming  the  entire  title.  Mrs. 
Donason  testified,  on  behalf  of  Housh,  that 
John  J.  claimed  to  own  all  the  land,  but  that 
he  never  set  up  that  claim  until  after  the 
mother's  death,  which  was  in  1894  and  with- 
in the  statutory  period.  The  bill  herein  al- 
leged "that  the  said  John  J.  Barbero,  after 
obtaining  said  deed,  denied  that  the  other 
heirs  of  Nathan  Barbero,  deceased,  bad  any 
interest  In  the  said  lands,  but  set  up  and 
claimed  to  be  the  absolute  owner  thereof." 
That  allegation,  however,  cannot  be  regarded 
as  an  admission  that  John  J.  Barbero's  co- 
tenants  had  notice,  at  any  particular  time  pri- 
or to  the  filing  of  the  bill,  that  his  possession 
was  adverse  as  to  them. 

Was  Housh  an  innocent  purchaser?  It  ap- 
pears that  he  was  fully  advised  of  the  exist- 
ence of  the  Lyon  contract  and  the  negotiations 
that  preceded  the  delivery  of  the  deed  to 
John  J.  On  March  31,  1889,  at  the  time  the 
deed  was  made  to  him,  which,  In  law,  was  a 
mortgage,  the  suit  of  Sarah  L.  McGirr  for 
partition  of  these  premises  was  pending  in 
the  circuit  court  of  Knox  county.  When  he 
received  that  deed  be  advanced  to  John  J. 
but  $10  in  cash.  The  other  indebtedness  se- 
cured by  that  deed  had  been  In  existence  some 
time,  and  Housh,  In  taking  that  conveyance, 
was  evidently  merely  getting  the  only  security 
obtainable  to  assure  the  payment  of  pre-exist- 
ing debts.  Thereafter  Mrs.  McGirr  filed  an 
amended  supplemental  bill,  claiming  that  the 
transactions  by  which  John  J.  Barbero  ob- 


tained the  deed  from  the  Provident  Company 
were,  in  fact,  a  redemption,  and  for  the  pur- 
pose of  ridding  himself  of  her  claim  John  J. 
Barbero  paid  her  $500,  which  was  furnished 
by  Housh,  and  took  from  her  a  quitclaim 
deed.  Housh  knew  that  Nathan  H.  and  Ann 
M.  had  each  the  same  right  that  was  pos- 
sessed by  Sarah  L.  We  think  that  the  knowl- 
edge that  Housh  had  of  the  steps  by  which 
John  J.  acquired  the  deed  from  the  Provident 
Company,  and  the  information  which  he  pos- 
sessed In  reference  to  the  affairs  of  the  estate 
of  the  deceased- were  sufficient  to  put  him  up- 
on  notice  of  the  rights  of  Ann  M.  Donason 
and  Nathan  H.  Barbero.  The  case  of  Dugan 
v.  Follett,  100  111.  581,  upon  which  the  ap- 
pellees rely,  Is  distinguished  from  the  case 
at  bar  by  the  fact  that  in  that  case  the  parties 
who  had  enjoyed  the  possession  throughout 
the  statutory  period  did  so  without  knowledge 
that  the  parties  who  asserted  an  adverse  in- 
terest had  any  claim  to  the  premises.  As 
we  have  above  pointed  out,  it  is  here  other- 
wise as  to  John  J..  Barbero  and  Housh. 

Appellees  also  urge  that  appellant  Is  a  mere 
volunteer  and  speculator;  that  he  acquired 
his  deed  without  giving  any  valuable  consid- 
eration therefor,  and  for  this  reason  has  no 
standing  in  a  court  of  equity  in  this  cause. 
We  are  unable  to  perceive  that  Housh  is  in 
any  other  or  different  position  than  if  the 
deed  from  Nathan  H.  Barbero  and  Ann  M. 
Donason  had  not  been  made  and  the  suit  had 
been  brought  by  them,  except  as  to  rents  fall- 
ing due  before  the  making  of  the  deed  to  the 
appellant,  and  as  to  those  rents  Housh's  po- 
sition In  this  suit  Is  improved,  as  appellant 
cannot  require  him  to  account  for  them.  The 
rights  of  appellant,  though  the  deed  was  made 
without  consideration,  are  neither  greater  nor 
less  than  the  rights  of  his  grantors,  so  far  as 
Housh  is  concerned,  with  the  exception  not- 
ed. If  Mrs.  Donason  and  Nathan  H.  had  an 
equitable  Interest  in  this  real  estate,  they 
could  give  it  to  whomsoever  they  saw  fit,  and 
the  person  so  acquiring  It  could  assert  the 
Interest  received  against  their  co-tenant  with 
the  same  effect  that  they  could  have  done. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded, 
with  directions  to  the  court  to  overrule  the 
exceptions  to  the  master's  report  taken  by 
the  appellees  and  to  sustain  the  exceptions 
taken  by  the  appellant  to  the  master's  finding 
to  the  effect  that  appellant  Is  barred  to  assert 
his  rights  by  virtue  of  the  laches  of  his  gran- 
tors, and  to  enter  a  decree  finding  appellant 
and  appellees  to  be  each  the  owner  of  the 
undivided  one-half  of  the  premises  in  ques- 
tion, other  than  the  tract  sold  by  Housh. 
Appellant  Is  not  entitled  to  an  accounting  for 
rents  or  other  money  or  property,  In  the 
nature  of  profits,  derived  from  the  lands 
prior  to  the  date  of  his  deed  from  Ann  M. 
Donason  and  Nathan  H.  Barbero.  The  cause, 
however,  should  be  again  referred  to  the 
master  for  the  purpose  of  taking  and  statins 
the  account  between  tne  parties,  in  which 
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event  evidence  already  taken  may  be  consid- 
ered without  the  same  being  retaken,  and 
either  party  will  be  at  Jlberty  to  offer  such 
other  and  further  evidence  as  he  or  they  de- 
sire. Housh  should  account,  according  to  the 
ordinarv  rules  In  such  cases,  for  rents  and 
profits  falling  due  after  the  date  of  the  ap- 
pellant's deed.  Housh  should  also  be  charged 
with  the  sum  of  $500  on  account  of  the  ad- 
vancement made  by  Nathan  Barbero,  in  his 
lifetime,  to  Sarah  L.  McGlrr.  The  appellant 
should  be  charged  $3,560  on  account  of  the 
advancement  made  to  Nathan  H.  Barbero 
and  $1,500  on  account  of  the  advancement 
made  to  Ann  M.  Donason.  The  evidence  only 
shows  advancements  made  prior  to  December 
27, 1879.  If  advancements  were  made  by  the 
deceased  after  that  time,  they  should  be 
charged  to  Housh  or  appellant,  accordingly 
as  they  were  made  to  the  grantors  of  either. 
No  interest  should  be  allowed  upon  any  ad- 
vancement Housh  should  account  for  the 
money  received  by  him  from  the  tract  of  real 
estate  which  he  sold,  with  interest  thereon  at 
5  percentum  per  annum  from  the  date  when 
he  received  the  proceeds.  Housh  should  have 
credit  for  the  $153.53  paid  by  John  J.  Bar- 
bero out  of  bis  own  funds  to  the  Provident 
Company,  with  interest  thereon  at  5  per- 
centum per  annum  from  the  date  of  the  deed 
to  appellant  from  Mrs.  Donason  and  Nathan 
H.  If  the  commissioners  divide  the  land,  the 
various  charges  and  the  sums  due  upon  the 
accounting  may  be  secured  by  a  decree  In  fa- 
vor of  the  party  to  whom  the  balance  is  due, 
which  can  be  made  a  lien  upon  the  lands  set 
off  to  the  other  party.  If  the  lands  should 
be  sold,  the  balance  due  upon  the  accounting 
can  be  adjusted  out  of  the  proceeds.  A  de- 
cree appointing  commissioners  may  be  entered 
after  the  accounting  is  concluded.  The  costs 
of  this  court  will  be  adjudged  against  Housh. 
Reversed  and  remanded,  with  directions. 


1230  111.  164) 

COAL  BELT  ELECTRIC  RY.  CO.  et  al.  v. 

PEABODY  COAL  CO. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
hearing Denied  Dec.  5,  1907.) 

1.  Corporations  —  Transfer  of  Stock  —  Ef- 
fect— Estoppel. 

A  New  Jersey  company,  owning  the  stock 
of  a  railway  company  and  of  a  mining  company, 
sold  the  railway  stock  to  complainant.  For 
some  time  the  railway  company  through  suf- 
ferance had  taken  water  from  a  pond  owned 
by  the  mining  company.  Held-,  that  complain- 
ant acquired  no  interest  in  the  railway  com- 
pany's property,  he  becoming  merely  a  stock- 
holder, and  hence  bis  purchase  does  not  create 
an  equitable  estoppel  against  the  mining  com- 
pany to  deny  that  the  railway  company  has 
an  easement  to  take  a  water  supply  from  the 
pond;  the  railway  company,  after  the  transfer 
of  its  stock,  sustaining  the  same  relation  to 
its  property  as  before,  not  losing  or  gaining 
any  rights  by  the  transfer. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  12,  Corporations,  §§  686,  687.] 

2.  Estoppkl— Evidence— Sufficiency. 

Where  a  corporation,  owning  stock  of  a 
railroad  company  and  of  a  mining  company, 


sold  the  railroad  stock  to  complainant,  on  a 
claim  that  the  sale  was  that  of  the  property 
of  the  railroad  company  and  not  of  the  stock, 
that  representations  at  the  time  of  the  sale  were 
made  that  the  railroad  company  had  an  in- 
terest in  the  waters  of  a  certain  pond,  so  as  to 
be  entitled  to  draw  water  from  the  same,  held 
not  sustained  by  the  evidence. 
3.  Corporations  —  Stock— Sale— Construc- 
tion of  Contract— Warranty  as  to  Prop- 
erty Owned. 

On  a  sale  of  electric  railway  stock,  a  war- 
ranty that  the  company  owned  a  power  house 
with  machinery  therein,  a  pump  house  and  ma- 
chinery connected  therewith,  a  battery  house 
and  other  appurtenances,  all  of  which  property 
was  to  be  mentioned  in  an  inventory  then  be- 
ing made  by  the  parties,  did  not  include  an 
easement  for  drawing  water  from  a  pond,  not 
mentioned  in  the  warranty  or  the  inventory, 
and  not  in  fact  belonging  to  the  company. 

Appeal  from  Circuit  Court,  Williamson 
County ;  W.  W.  Duncan,  Judge. 

Bill  by  the  Coal  Belt  Electric  Railway 
Company  and  others  against  the  Pea  body 
Coal  Company.  From  a  decree  dismissing 
the  bill,  complainants  appeal.  Affirmed. 

Forman  &  Whitnel  and  William  H.  War- 
der, for  appellants.  Denison  &  Spiller  and 
Arthur  W.  Underwood,  for  appellee. 

DUNN,  J.  In  1889  and  later  the  Egyptian 
Prospecting  Company  purchased  the  coal  un- 
derlying certain  lands  in  Williamson  county 
and  began  the  sinking  of  a  mine  and  the  con- 
struction of  a  coal  washer,  near  which  was 
constructed  a  pond  for  the  purpose  of  col- 
lecting water  necessary  for  use  in  said  mine 
and  washer.  On  March  21, 1901,  all  the  rights 
of  the  Egyptian  Prospecting  Company  were 
conveyed  to  the  Southern  Illinois  Coal  Mining 
&  Washing  Company,  which  continued  to  own 
and  operate  the  mine  and  washer  until  Janu- 
ary 7, 1905,  when  it  conveyed  all  its  Interests 
to  the  Peabody  Coal  Company  of  Illinois 
In  1901  the  Coal  Belt  Electric  Railway  Com- 
pany built  an  electric  railroad  passing  near 
the  said  mine,  and  constructed  its  power 
house  near  said  pond.  The  water  supply  for 
this  power  house  was  first  obtained  from  the 
pond  above  mentioned  under  a  verbal  ar- 
rangement between  the  presidents  of  the  two 
companies;  the  railway  company  paying 
nothing  for  the  privilege  and  having  no  right 
beyond  the  oral  consent  of  the  president  of 
the  Southern  Illinois  Coal  Mining  &  Washing 
Company.  The  water  was  used  in  this  way 
for  some  time,  but  with  much  controversy 
between  the  superintendents  of  the  two  com- 
panies; the  superintendent  of  the  mining 
company  demanding,  when  the  water  was  low 
In  the  pond,  that  the  railway  company  should 
cease  using  It.  Finally  the  railway  company 
laid  a  pipe  to  the  shaft  of  another  mine,  and 
for  a  few  weeks  used  the  water  from  that 
mine,  until  a  deep  well  was  driven  near  the 
power  house.  The  water  obtained  from  the 
well  was  not  good  for  use  In  the  boilers,  and 
while  it  could  be  used,  and  was  used  to  some 
extent,  the  railway  company  continued  to  use 
the  water  from  the  pond  whenever  It  was 
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permitted  to  do  so,  and  at  times  without  the 
knowledge  of  the  mining  company.  The  stock 
of  the  railway  company  at  first  was  owned 
equally  by  Francis  S.  Peabody,  Arthur  W. 
Underwood,  and  Frank  P.  Reed;  the  latter 
being  president  of  the  company.  Later  Mr. 
Reed  sold  his  stock  to  the  other  two,  and  in 
1902  or  1903  they  sold  all  the  stock  to  the 
Peabody  Coal  Company  of  New  Jersey.  The 
stock  of  the  Southern  Illinois  Coal  Mining  & 
Washing  Company  originally  belonged  to' Mr. 
Peabody,  Mr.  Reed,  Mr.  Armstrong,  and  Mr. 
Morris.  The  Peabody  Coal  Company  of  New 
Jersey  owned  all  the  capital  stock  of  the  Pea- 
body Coal  Company  of  Illinois,  which  was  a 
distinct  corporation,  and  Francis  S.  Peabody 
was  president  of  both  companies.  The  Peabody 
Coal  Company  of  Illinois  owned  all  the  capital 
stock  of  the  Southern  Illinois  Coal  Mining  & 
Washing  Company  in  1904.  On  December  12, 
1904,  the  Peabody  Coal  Company  of  New  Jer- 
sey sold  to  George  J.  Gould  all  the  shares  of 
the  capital  stock  of  the  railway  company  for  a 
consideration  amounting  to  $710,000,  and  the 
parties  executed  a  written  contract  of  sale, 
whereby  the  Peabody  Coal  Company  guaran- 
teed the  existence  of  certain  facts  in  regard 
to  the  indebtedness,  property,  franchises,  and 
other  conditions  of  the  railway  company,  and 
made  certain  agreements,  not  necessary  to  be 
specifically  stated.  In  regard  to  the  traffic  of 
said  railway  company  and  the  mines  con- 
trolled by  the  Peabody  Coal  Company.  After 
the  transfer  of  the  stock  to  Mr.  Gould  the 
railway  company  continued  using  water  from 
the  pond.  The  superintendent  of  the  mining 
company  notified  the  superintendent  of  the 
railway  company  that  the  water  was  not  suffi- 
cient for  both  and  that  the  railway  company 
must  make  some  other  arrangement  for  wa- 
ter. Finally,  on  September  22, 1906,  the  Pea- 
body Coal  Company  notified  the  railway  com- 
pany to  remove  its  intake  pipe  from  the  pond 
within  two  days,  or  on  failure  to  do  so  the 
coal  company  would  remove  it  Thereupon 
the  railway  company,  George  J.  Gould,  and 
the  other  appellants  filed  their  bill  in  the  cir- 
cuit court  of  Williamson  county,  alleging  that 
the  individual  appellants  were  the  owners  of 
all  the  stock  of  the  railway  company,  and 
that  in  the  sale  of  said  stock  to  Gould  the 
Peabody  Coal  Company  and  F.  S.  Peabody 
showed  him  the  property  of  said  railway  com- 
pany, and  as  a  part  thereof  said  pond,  and 
stated  that  the  railway  company  had  a  pro- 
prietary Interest  In  said  pond  and  in  the  wa- 
ter therein,  and  that  said  pond  was  a  part 
of  the  plant  of  the  railway  company.  The 
bill  prayed  that  the  Peabody  Coal  Company 
be  enjoined  from  removing  the  railroad  com- 
pany's intake  pipe  from  said  pond,  and  from 
interfering  in  any  way  with  the  taking  by 
the  railway  company  of  water  from  said  pond 
for  its  power  house.  A  temporary  Injunction 
was  issued,  an  answer  was  filed,  and  on  a 
hearing  the  temporary  injunction  was  dis- 
solved and  the  bill  was  dismissed  for  want 


of  equity.  The  complainants  thereupon  prose- 
cute this  appeal. 

The  Coal  Belt  Electric  Railway  Company 
had  no  easement  in  the  pond  and  could  not 
itself  maintain  this  MIL  It  is  claimed  that 
the  circumstances  of  the  purchase  of  the  stock 
of  the  railway  company  by  Mr.  Gould  create 
in  his  favor  an  equitable  estoppel  against 
the  Peabody  Coal  Company's  denying  that 
the  railway  company  has  an  easement  to 
take  its  supply  of  water  from  the  pond.  Ap- 
pellants claim  that  Mr.  Gould,  by  his  pur- 
chase of  the  stock  of  the  railway  company, 
acquired  all  the  property  of  the  railway,  and, 
in  addition,  the  right  to  a  supply  of  water 
for  the  power  house  from  the  pond.  The  Pea- 
body Coal  Company  of  New  Jersey  had  no 
direct  ownership  of  the  property  of  the  rail- 
way company,  but  was  the  owner  of  its  stock, 
and  it  was  the  latter  which  was  the  subject- 
matter  of  the  contract  with  Mr.  Gould.  By 
its  purchase  Mr.  Gould  did  not  acquire  the 
ownership  of  the  property  of  the  railway 
company.  The  ownership  of  that  property  re- 
mained in  the  Coal  Belt  Electric  Railway 
Company  as  before,  unaffected  by  the  sale. 
Mr.  Gould  merely  became  a  stockholder  of 
the  railway  company,  but  not  the  owner  of 
its  property  in  a  legal  sense,  though  be  could 
control  its  action  by  the  selection  of  its  offi- 
cers. Humphreys  v.  McKlssock,  140  U.  8. 
304, 11  Snp.  Ct  779,  35  L.  Ed.  478 ;  Sellers  v. 
Greer,  172  111.  649,  50  N.  E.  246,  40  L.  R.  A. 
589 ;  2  Cook  on  Stock  &  Stockholders,  8  709. 
After  the  transfer  of  the  stock  the  Coal  Belt 
Electric  Railway  Company  sustained  the 
same  relation  to  its  property  as  before.  It 
neither  acquired  nor  lost  any  right,  by  es- 
toppel or  otherwise,  for  it  was  no  party  to 
the  transaction.  It  drew  water  from  the 
pond  by  sufferance  before  the  change  in  the 
ownership  of  its  stock,  and  it  had  no  greater 
right  afterward. 

But,  if  the  sale  had  been  of  the  property 
of  the  railway  company,  the  evidence  is  in- 
sufficient to  support  the  bill.  The  allegation 
is  that  the  defendants  showed  the  pond  as  a 
part  of  the  property  owned  by  the  Coal  Belt 
Electric  Railway  Company,  and  stated  that 
said  company  bad  a  proprietary  Interest  in 
said  pond  and  the  water  therein,  and  that 
said  pond  was  a  part  of  the  plant  of  said 
company.  Mr.  Mlddleton  was  Mr.  Gould's 
representative  to  inspect  the  physical  prop- 
erty of  the  company  before  the  purchase  of 
the  stock,  and  he  testified  that  Mr.  Peabody 
told  him  the  supply  of  water  was  from  ths 
pond,  that  it  was  a  part  of  the  power  plant, 
and  that  the  supply  was  sufficient  to  operate 
the  plant.  Mr.  Burns  testified  that  Mr.  Pea- 
body snld  the  supply  of  water  came  from  the 
pond,  and  that  "we"  have  a  proprietary  in- 
terest in  the  pond.  Mr.  Peabody  testified 
that  he  said  the  supply  of  water  came  from 
the  pond,  but  that  he  did  not  say  that  the 
railway  company  had  a  proprietary  interest  in 
the  pond,  or  that  It  was  a  part  of  the  rail- 
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way  company's  property.  This  is  all  the  evi- 
dence on  this  point  It  was  true  that  the  sup- 
ply of  water  came  from  the  pond.  The  coar 
companies  which  Mr.  Peabody  represented 
had  a  proprietary  Interest  in  the  pond,  and, 
If  he  made  the  statement  Mr.  Burns  testified 
to.  "we"  could  as  well  refer  to  the  coal  com- 
panies as  to  the  railway  company.  As  to  the 
statement  that  the  pond  was  a  part  of  the 
plant  of  the  railway  company,  one  witness 
asserts  and  the  other  denies  that  it  was  made. 
This  testimony  falls  short  of  that  clear,  pre- 
cise, and  unequivocal  evidence  requisite  to 
establish  an  estoppel.  In  the  written  con- 
tract which  was  prepared  after  Mr.  Middle- 
ton  had  inspected  and  reported  upon  the  prop- 
erty nothing  is  said  about  the  water  supply, 
though  all  other  items  of  property  are  men- 
tioned in  detail.  If  the  parties  understood 
that  the  pond  was  a  part  of  the  plant  of  the 
railway  company,  it  is  strange  that  so  Impor- 
tant an  item  should  have  been  omitted  from 
the  guaranty  which  was  required  of  the  de- 
fendant in  the  contract  for  the  sale  of  the 
stock. 

Since  neither  the  Coal  Belt  Railway  Com- 
pany nor  the  Coal  Belt  Electric  Railway  Com- 
pany had  any  easement  In  the  pond,  a  con- 
veyance of  all  the  property  would  have  car- 
ried no  right  to  draw  water  from  the  pond 
as  appurtenant  to  the  property.  The  warran- 
ty of  the  Peabody  Coal  Company  that  the 
Coal  Belt  Electric  Railway  Company  owned 
a  power  house  with  machinery  therein,  a 
theater,  also  a  pump  house  and  machinery 
connected  therewith,  also  a  battery  house, 
and  other  appurtenances,  all  of  which  prop- 
erty was  to  be  mentioned  in  an  Inventory 
then  being  made  up  by  the  representatives  of 
the  parties,  could  not  apply  to  an  easement 
for  drawing  water,  which  was  not  mention- 
ed In  the  warranty  or  the  Inventory,  and  did 
not  in  fact,  belong  to  the  railway  company. 

The  evidence  did  not  entitle  the  appellants 
to  the  relief  prayed  for,  and  the  bill  was 
properly  dismissed. 

Decree  affirmed. 

(230  Z1L  228) 

CLOSE  et  al.  v.  BROWNE 
(Supreme  Court  of  Illinois.  Oct  23,  1907.) 

1.  Sales— Definition. 

"Sale"  ordinarily  means  a  transfer  of  prop- 
erty for  money. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  1-5.] 

2.  Contracts — Construction. 

In  construing  a  written  contract  a  court 
will  endeavor  to  place  itself  in  the  position  of 
the  parties  and  read  the  instrument  in  the  light 
of  the  circumstances  surrounding  them  when  it 
was  made  and  of  the  objects  they  then  evidently 
had  in. view,  so  as  to  understand  the  language 
used  in  the  sense  intended  by  the  parties  us- 
ing it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  11,  Contracts,  §  730.] 


8.  Brokers—  Rial  Estate— Right  to  Com- 
pensation. 

Where,  to  acquire  means  of  irrigating  for 
lands  so  as  to  make  them  salable,  they  were 
transferred  to  a  land  and  irrigation  company, 
the  owners  taking  stock  and  bonds  therefor,  the 
transaction  was  a  consolidation  of  interests, 
and  not  a  sale  of  the  lands  within  a  contract  en- 
titling plaintiff  to  commissions  for  services  in 
effecting  sales  of  the  lands. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Brokers,  §  73.] 

4.  Work  and  Labor— Recovery  for  Sebv- 
ices  —  Services  Not  According  to  Con- 
tract. 

Though  plaintiff  could  not  recover  under  a 
contract  entitling  him  to  commissions  for  effect- 
ing "sales"  of  lands,  where  they  were  conveyed 
to  a  corporation,  the  owners  taking  stock  and 
bonds  therefor,  he  could  recover  the  reasonable 
value  of  his  services  in  bringing  about  the  trans- 
action. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  §  27.] 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Appeal  from  Superior  Court  Cook 
County;  George  A.  Dupuy,  Judge. 

Action  by  Thomas  Hinsley  against  William 
B.  Close  and  others  to  recover  for  services  in 
selling  land;  D.  H.  Browne,  administrator, 
being  substituted  on  plaintiff's  death.  From 
a  judgment  of  the  Branch  Appellate  Court 
for  the  First  District  for  plaintiff,  defend- 
ants appeal.    Reversed  and  remanded. 

This  was  an  action  of  assumpsit  brought 
in  the  superior  court  of  Cook  county  by 
Thomas  Hinsley,  now  deceased,  against  the 
appellants,  copartners  doing  business  under 
the  name  of  Close  Bros.  &  Co.,  of  Chicago, 
to  recover  for  services  claimed  to  have  been 
rendered  by  Hinsley,  under  a  contract  In  ef- 
fecting the  sale  of  96,009  acres  of  land  In  the 
western  part  of  the  state  of  Kansas.  Ap- 
pellants were  the  agents  of  the  owners  of 
these  lands,  who  lived  In  England.  Under 
date  of  April  2,  1887,  a  contract  was  entered 
into  between  Hinsley  and  appellants,  where- 
by Hinsley  was  employed  by  appellants  to  act 
as  their  agent  at  Hartland,  Kan.,  for  show- 
ing and  selling  lands  along  the  line  of  the 
Atchison,  Topeka  &  Santa  Fe  Railway  In 
southwestern  Kansas,  to  reside  on  or  near 
said  lands,  to  negotiate  sales,  and  to  forward 
to  appellants  applications  of  prospective  pur- 
chasers, but  without  authority  to  execute  con- 
tracts or  to  make  conveyances.  On  December 
10,  1888,  another  agreement  which  supersed- 
ed that  of  April  2,  1887,  was  made  between 
appellants  and  Hinsley.  It  provided  that 
Hinsley  should  act  for  Close  Bros.  &  Co.  as 
their  agent  for  showing  and  selling  the 
Kansas  lands ;  that  he  should  negotiate  sales, 
forward  applications,  and  receive  binding 
money,  but  should  not  execute  contracts  or 
conveyances  and  should  not  show  or  sell 
lands,  nor  forward  applications  for  the  same, 
so  as  to  cut  or  subdivide  the  sections  disad- 
vantageous^. Hinsley  agreed  to  use  all  rea- 
sonable diligence  in  finding  purchasers  and  in 
making  sales,  and  to  act  for  the  best  interests 
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of  Close  Bros.  &  Co.  in  all  matters  confided 
to  him  during  his  agency.  As  compensation 
for  such  services  Close  Bros.  &  Co.  agreed  to 
pay  Hinsley  commissions,  as  follows:  First, 
on  sales  made  to  purchasers  found  by  him 
and  effected  by,  through,  or  under  his  personal 
efforts,  without  assistance  from  other  parties 
or  from  Close  Bros.  &  Co.,  25  cents  an  acre; 
second,  on  sales  of  lands  sold  by  Close  Bros. 
&  Co.  or  by  their  other  agents,  through  the 
assistance  of  Hinsley,  10  cents  an  acre ;  third, 
on  all  sales  made  by  Close  Bros.  &  Co.  or 
their  agents  resident  along  the  line  of  the 
railway  In  southwestern  Kansas,  without  the 
assistance  of  the  second  party,  but  under  his 
advice,  5  cents  an  acre.  The  agreement  went 
Into  effect  January  1,  1889,  and  could  be  ter- 
minated by  either  party  on  giving  one  month's 
notice  in  writing.  Hinsley  was  not  to  be  en- 
titled to  any  commissions  on  sales  consum- 
mated after  the  expiration  of  one  month  from 
the  giving  of  such  notice. 

The  evidence  shows  that  the  lands  were 
arid,  and  that  Hinsley  soon  discovered  that 
they  could  not  well  be  sold  unless  some 
means  of  Irrigation  was  provided.  The  Amity 
Land  &  Irrigation  Company,  a  Colorado  cor- 
poration, owned  certain  lands  and  certain 
water  rights  in  Colorado,  including  a  ditch 
some  76  miles  long,  which  extended  from  a 
point  on  the  Arkansas  river,  in  Colorado,  to 
within  about  6  miles  of  the  Kansas  state  line. 
Hinsley  learning  of  this  ditch,  and  having 
been  directed  by  appellants  to  be  on  the 
watch  for  any  Irrigation  ditches  that  could 
be  extended  to  the  Kansas  lands,  during  the 
spring  of  1894  went  to  Lamar,  Colo.,  and 
there  met  William  J.  Hal  leek,  president  of  the 
Amity  Land  &  Irrigation  Company.  Halleck 
testifies  that  at  this  meeting  he  and  Hinsley 
had  some  talk  about  the  Kansas  lands;  that 
he  (Halleck)  endeavored  to  show  Hinsley  that 
the  canal  would  be  valuable  to  the  Kansas 
lands  If  it  was  extended  to  them,  and  Hinsley 
was  mildly  interested  iu  the  matter  and  said 
he  would  write  to  appellants  about  it;  that 
he  (Halleck)  was  not  theu  acquainted  with  ap- 
pellants and  had  not  had  any  previous  com- 
munication with  them.  Halleck  soon  after- 
wards returned  to  New  York,  and,  after  some 
correspondence  with  Hinsley,  brought  the 
matter  to  the  attention  of  the  president  of 
the  Western  National  Bank  of  New  York; 
that  bank  being  the  beneficial  owner  of  the 
canal.  In  June,  1894,  Halleck  went  to  Chica- 
go and  met  Samuel  H.  Graves,  one  of  the  ap- 
pellants, and  opened  negotiations  with  him, 
which  Halleck  says  brought  about  a  con- 
solidation of  the  interests  of  the  irrigation 
company  and  appellants;  such  consolidation 
being  the  transaction  evidenced  by  the  con- 
tract between  that  company,  the  owners  of 
the  Kansas  lands,  and  the  appellants,  of  date 
February  18,  1895,  hereinafter  referred  to. 
According  to  Hinsley's  testimony,  he  went 
to  Lamar  and  met  Halleck,  showed  him  a 
map  of  the  Kansas  lands,  described  their  lo- 


cation and  asked  him  If  the  canal  could  be 
extended  to  those  lands.  Halleck  wanted  to 
sell  the  ditch,  but  Hinsley  told  him  it  was  hi* 
(Hinsley's)  business  to  sell  the  lands.  Hinsley 
asked  Halleck  whether  he  knew  appellants, 
and  Halleck  replied  that  he  did  not.  He 
then  gave  Halleck  a  map  of  the  Kansas  lands, 
with  appellants'  address,  and  Halleck  said 
he  would  call  and  see  appellants  on  his  way 
to  New  York.  Hinsley  reported  this  meeting 
with  Halleck  to  appellants  by  mail.  There- 
after Hinsley,  at  the  request  of  appellants, 
made  frequent  examinations  of  the  irrigating 
ditch  throughout  Its  course,  and  obtained 
information  concerning  the  capacity  of  tke 
ditch,  details  concerning  its  construction,  the 
supply  of  water  furnished  at  its  source,  the 
probable  benefit  to  the  Kansas  lands  If  ex- 
tended to  them,  and  various  other  facts  tend- 
ing to  show  the  advantages  which  would  be 
derived  from  the  extension  of  this  ditch  to 
the  Kansas  lands,  all  of  which  he  reported  to 
appellants  In  numerous  letters  sent  by  him 
at  various  times  during  the  summer  and 
autumn  of  1894. 

The  negotiations  between  the  Amity  Land 
&  Irrigation  Company  and  appellants  cul- 
minated In  the  execution  of  a  contract  on 
February  18,  1895,  the  substance  of  which  is 
as  follows:  After  reciting  that  the  Amity 
Land  &  Irrigation  Company  is  the  owner  of 
certain  lands,  water  rights,  and  irrigation 
ditch  in  the  state  of  Colorado,  that  William 
Austin,  Edward  Ford  North,  and  Robert  Ed- 
ward Bateman  are  owners  of  certain  unin- 
cumbered lands  in  Hamilton,  Gray,  Kearny, 
and  Finney  counties,  Kan.,  aggregating  96,- 
419  acres,  for  which  Close  Bros.  &  Co.  are 
agents  and  managers,  and  that  It  is  the  mu- 
tual desire  of  the  parties  that  the  Amity 
Company  should  extend  its  irrigation  ditch 
into  the  state  of  Kansas  and  supply  said 
lands  with  water  for  irrigating  purposes,  the 
contract  provides:  (1)  That  Austin,  North, 
and  Bateman  shall  deed,  subject  to  trust  deed 
securing  the  three  series  of  bonds,  aggregat- 
ing $1,160,000,  thereinafter  provided  for,  to 
the  Amity  Land  &  Irrigation  Company  (re- 
ferred to  as  the  Amity  Company),  or  its  suc- 
cessors or  assigns,  the  Kansas  lands,  and  in 
payment  therefor  shall  receive  from  the 
Amity  Company  $600,000  in  bonds  and  49  per 
cent  of  the  stock  of  the  Amity  Company,  its 
successors  or  assigns.  (2)  The  Amity  Com- 
pany agrees  to  enlarge  its  ditch  in  Colorado 
and  extend  It  to  the  Kansas  lands.  (3)  The 
Amity  Company  shall  issue  bonds  amounting 
to  $1,160,000;  $200,000  to  be  used  for  the  en- 
largement and  extension  of  the  Amity  canal 
and  to  constitute  a  first  lien,  $360,000  of  the 
bonds  to  be  used  to  take  up  outstanding 
bonds  against  the  Colorado  property  of  the 
Amity  Company  and  to  constitute  a  second 
lien,  and  $600,000  of  the  bonds,  to  be  known 
as  purchase  money  bonds,  to  be  delivered  to 
Austin,  North,  and  Bateman  in  payment 
for  their  Kansas  lands  and  to  be  a  third 
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lien — all  of  said  bonds  to  be  secured  by  trust 
deed  upon  all  the  property,  lands,  water 
rights,  and  franchises  of  said  Amity  Compa- 
ny, its  successors  and  assigns,  Including  the 
said  Kansas  lands.  (4)  Provision  for  the  ap- 
plication of  the  income  to  the  maintenance  of 
the  canal  and  payment  of  interest  and  bond- 
ed Indebtedness.  (5)  Close  Bros.  &  Co.  to 
take  charge  of  the  lands  and  endeavor  to  sell 
them. 

The  parties  to  this  contract  were:  First, 
the  Amity  Land  &  Irrigation  Company;  sec- 
ond, Austin,  North,  and  Bateman,  the  owners 
of  the  Kansas  lands;  and,  third,  Close  Bros. 
A  Co.,  the  agents  for  the  sale  of  the  Kansas 
lands.  For  the  purpose  of  carrying  out  the 
provisions  of  this  contract,  the  parties  there- 
to organized  the  Amity  Land  Company,  a 
corporation,  under  the  laws  of  Kansas.  Aus- 
tin, North,  and  Bateman,  by  deeds  dated  May 
3,  1895,  conveyed  the  Kansas  lands  to  the 
Amity  Land  Company,  and  the  Colorado  cor- 
poration conveyed  the  Colorado  lands  to  the 
Kansas  corporation.  Forty-nine  per  cent  of 
the  capital  stock  of  the  new  corporation 
was  issued  to  Leonard  H.  Hole  as  trustee  for 
Austin,  North,  and  Bateman,  and  51  per  cent, 
to  Hole  as  trustee  for  William  N.  Coler,  Jr., 
representing  the  owners  of  the  stock  of  said 
Amity  Land  &  Irrigation  Company.  The 
bonds  were  issued  and  delivered  as  provided 
by  the  contract.  Thereafter,  on  May  22, 
1895,  a  new  contract  was  made  between  ap- 
pellants and  Hinsley,  whereby  Hinsley  from 
'  that  time  received  a  salary,  instead  of  com- 
missions. During  the  month  of  July,  1893, 
acting  under  directions  from  appellants,  he 
removed  to  Holly,  Colo.,  and  thereafter  re- 
sided there  In  charge  of  appellants'  branch 
office,  and  acted  as  field  agent  for  the  Colo- 
rado lands  owned  by  the  Amity  Land  Com- 
pany, until  October  10,  1896,  when  he  quit 
their  service.  According  to  his  testimony,  he 
did  not  know  that  the  Kansas  lands  had 
been  deeded  to  the  Amity  Land  Company  un- 
til December,  1896,  and  did  not,  prior  to  that 
time,  know  the  terms  of  the  contract  of 
February  18,  1895.  On  January  13,  1897,  he 
for  the  first  time  demanded  commissions  un- 
der his  contract  of  December  10,  1888,  and 
payment  being  refused,  brought  this  suit 

The  declaration  under  which  the  case  was 
tried  consisted  of  counts  declaring  upon  the 
contract  and  the  common  counts,  including 
a  quantum  meruit  count.  On  the  first  trial 
the  jury  returned  a  verdict  for  $31,632.58  in 
favor  of  Hinsley.  The  superior  court  requir- 
ed Hinsley  to  remit  $18,967.54  of  this  amount 
and  rendered  judgment  against  the  appel- 
lants for  $12,665.04.  Upon  appeal  to  the  Ap- 
pellate Court  for  the  First  District  the  judg- 
ment of  the  superior -court  was  reversed,  and 
the  cause  remanded,  for  the  reason,  as  stat- 
ed in  the  opinion  of  the  Appellate  Court  that 
the  verdict  of  the  jury  was  a  finding  that 
appellants  were  liable  under  the  first  clause 
of  the  contract  of  December  10,  1888,  but 
was  not  a  finding  that  they  were  liable  under 


either  the  second  or  third  clause;  that  the 
verdict  was  against  the  overwhelming  pre- 
ponderance of  the  evidence,  so  far  as  the 
right  to  recover  under  the  first  clause  of  the 
contract  was  concerned;  and  that  the  su- 
perior court  should  have  set  aside  the  ver- 
dict and  granted  a  new  trial,  instead  of  re- 
quiring a  remittitur  and  rendering  a  judg- 
ment not  based  on  the  verdict  of  the  jury, 
but  based  solely  on  the  finding  of  the  court 
that  appellants  were  liable  under  the  sec- 
ond clause  of  their  contract  Close  v.  Hins- 
ley, 104  111.  App.  65.  After  the  remanding 
order  of  the  Appellate  Court  had  been  filed 
In  the  superior  court,  Hinsley  died,  and,  his 
death  being  suggested  to  the  court  D.  H. 
Browne,  as  administrator  of  his  estate,  was 
substituted  as  plaintiff.  The  cause  was  re- 
docketed  in  the  superior  court  and  was  again 
tried  before  a  jury.  Upon  the  second  trial  ap- 
pellee expressly  waived  all  claim  to  the  com- 
mission of  25  cents  per  acre  under  the  first 
clause  of  the  contract  which  related  to  sales 
made  by  Hinsley  without  assistance  from  the 
appellants  or  their  other  agents,  and  the  case 
was  tried  under  the  counts  of  the  declaration 
based  on  the  second  and  third  clauses  of  the 
contract  and  the  common  counts.  The  trial 
resulted  in  a  verdict  against  appellants  for 
$14,454.90.  Appellants  filed  a  motion  for  a 
new  trial,  which  was  overruled.  A  motion 
in  arrest  of  judgment  was  likewise  overrul- 
ed, and  the  superior  court  rendered  judgment 
upon  the  verdict  for  $14,454.90  against  the 
appellants.  This  judgment  was  affirmed  by 
the  Branch  Appellate  Court  for  the  First 
District  and  appellants  bring  the  cause  to 
this  court.  The  grounds  urged  for  reversal 
are  that  the  superior  court  erred  In  refusing 
appellants'  motion,  made  at  the  close  of  all 
the  evidence,  to  instruct  the  jury  to  return  a 
verdict  in  their  favor,  and  that  the  court  er- 
red in  giving,  refusing,  and  modifying  in- 
structions. 

F.  C.  Elliott,  for  appellants.  Milton  Brown, 
H.  W.  Gleason,  and  Orpheus  A.  Harding,  for 
appellee. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
The  superior  court  held,  in  passing  upon 
the  instructions  offered  by  the  respective  par- 
ties, that  the  transaction  between  the  owners 
of  the  Kansas  lands,  the  Amity  Land  &  Irri- 
gation Company,  and  the  appellants,  set  forth 
by  the  contract  of  February  18,  1895,  consti- 
tuted a  sale  of  those  lands,  and  so  advised 
the  jury  by  instructions,  and  submitted  to  the 
jury  the  question  whether  such  sale  was  made 
through  the  assistance  of  Hinsley  or  under  his 
advice.  The  action  of  the  court  in  holding 
that  transaction  to  be  a  sale  is  the  principal 
ground  upon  which  a  reversal  is  sought 

The  contract  between  the  appellants  and 
Hinsley,  upon  which  the  appellee  bases  his 
right  to  recover,  provided  that  Hinsley  should 
act  as  the  appellants'  agent  for  showing  and 
selling  the  Kansas  lands,  that  he  should  be 
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authorized  to  negotiate  Bales  and  receive  bind- 
ing money,  and  that  as  compensation  for  hie 
services  he  should  receive  commissions  upon 
"sales"  of  the  lands;  the  rate  of  commission 
to  depend  upon  the  kind  of  services  rendered 
by  Hlnsley  In  the  particular  sale.  The  word 
"sale"  Is  ordinarily  understood  to  mean  a 
transfer  of  property  for  money.  2  Black- 
stone's  Com.  446;  Schermerhorn  v.  Talman, 
14  N.  T.  117;  Williamson  v.  Berry,  8  How. 
(U.  S.)  495,  12  L.  Ed.  1170;  Five  Per  Cent. 
Cases,  110  U.  S.  471,  4  Sup.  Ct  210,  28  L.  Ed. 
198.  In  the  case  last  cited  the  Supreme  Court 
of  the  United  States  construed  the  language 
hereinafter  quoted  from  an  act  of  Congress  of 
March  3,  1845,  supplemental  to  the  act  by 
which  the  state  of  Iowa  was  admitted  into 
the  Union,  the  language  so  construed  being 
as  follows,  to  wit :  "Fifth,  that  five  per  cent 
of  the  net  proceeds  of  sales  of  all  public  lands 
lying  within  the  said  state  which  have  been 
or  shall  be  sold  by  Congress  from  and  after 
the  admission  of  said  state,  after  deducting 
all  the  expenses  incident  to  the  same,  shall 
be  appropriated  for  making  public  roads  and 
canals  within  the  said  state."  The  question 
was  whether  the  state  was  entitled  to  a  per- 
centage of  the  value  of  lands  not  sold  for 
cash,  but  disposed  of  by  the  United  States  In 
satisfaction  of  military  land  warrants.  The 
court  said:  "A  'sale,'  In  the  ordinary  sense 
of  the  word,  Is  a  transfer  of  property  for  a 
fixed  price  In  money  or  Its  equivalent"  If 
the  purchase  price  is  paid  by  the  transfer  of 
other  property,  the  transaction  is  more  prop- 
erly denominated  an  exchange  or  trade.  "It 
is  a  familiar  rule,  of  constant  application, 
that  courts  give  effect  to  all  written  instru- 
ments according  to  the  ordinary,  popular 
meaning  of  the  terms  employed,  when  nothing 
appears  to  show  they  were  used  in  a  different 
sense,  and  no  unreasonable  or  absurd  conse- 
quences will  result  from  doing  so."  Stettau- 
er  v.  Hamlin,  97  111.  312.  If  this  rule  of  con- 
struction Is  applied  to  the  contract  of  Decem- 
ber 10, 1888,  it  is  apparent  that  Hlnsley  would 
not  be  entitled  to  commissions  upon  the  trans- 
fer of  the  lands  to  the  Amlly  Land  Company: 
that  transfer  not  having  been  made  for  a 
money  consideration.  There  is,  however,  an- 
other well-known  rule  of  construction  applied 
to  written  instruments,  viz.,  that  in  constru- 
ing a  written  contract  the  court  will  endeavor 
to  place  itself  in  the  position  of  the  contract- 
ing parties,  and  read  the  instrument  In  the 
light  of  the  circumstances  surrounding  them 
at  the  time  it  was  made  and  of  the  objects 
which  they  then  evidently  had  In  view,  so  that 
the  court  may  understand  the  language  used 
in  the  sense  Intended  by  the  parties  using  It 
Torrence  v.  Shedd,  156  111.  194.  41  N.  E.  95, 
42  N.  E.  171 ;  Street  v.  Chicago  Wharflng  Co., 
157  111.  005.  41  N.  E.  1108;  Matthews  v.  Ker- 
foot,  167  111.  313,  47  N.  E.  859;  Whalen  v. 
Stephens,  193  111.  121,  61  N.  E.  921.  Applying 
the  latter  test  to  the  contract  of  December 
10,  1888,  is  there  anything  appearing,  from 
the  circumstances  surrounding  the  parties  at 


the  time  the  contract  was  made,  which  shows 
an  intention  on  their  part  to  give  to  the  word 
"sale"  any  other  than  its  usual  and  ordinary 
meaning?  An  answer  to  this  question  in- 
volves a  consideration  of  those  circumstances 
as  disclosed  by  the  evidence. 

It  appears  from  the  stipulation  and  undis- 
puted evidence  in  the  case  that  during  the 
years  1887  and  1888,  and  prior  thereto,  ap- 
pellants were  engaged  In  the  business  of  col- 
onizing large  tracts  of  western  lands;  that 
they  had  numerous  agents  In  their  employ, 
some  of  whom  were  known  as  field  agents 
and  others  as  traveling  agents ;  that  the  trav- 
eling agents  were  employed  to  interest  per- 
sons In  Illinois  and  eastern  states  in  the  west- 
ern lands  controlled  by  appellants  and  to  in- 
duce prospective  purchasers  to  visit  the  lands; 
that  the  field  agents  resided  on  or  in  the  im- 
mediate vicinity  of  the  lands  offered  for  sale, 
and  to  them  the  traveling  agents  brought  or 
sent  the  prospective  purchasers ;  that  the  field 
agents  were  required  to  be  familiar  with  each 
quarter  section  of  land  within  their  respec- 
tive territories  and  the  boundaries  thereof, 
and  it  was  their  duty  to  show  the  lands  to  the 
prospective  purchasers  and  to  aid  the  travel- 
ing agents  in  making  the  sales.   Hlnsley  had 
acted  as  field  agent  for  appellants  In  Iowa 
prior  to  April  2,  1887.   On  the  latter  date 
he  removed  from  Iowa  to  Hartland,  Kan.,  and 
entered  the  service  of  appellants  as  field 
agent  for  their  lands  In  that  vicinity  under  a 
contract,  by  the  terms  of  which  he  was  to 
receive  a  salary  of  $40  per  month  and  5  cents 
per  acre  on  all  lands  sold  by  the  appellants 
by  or  through  his  assistance.   Hinsley  worked 
under  the  latter  contract  until  December  10, 
1888,  when  the  contract  of  that  date  was  en- 
tered into.   Bearing  In  mind  these  facts,  the 
reason  for  fixing  three  different  rates  of  com- 
mission becomes  apparent,  and  the  sense  in 
which  the  parties  intended  to  use  the  word 
"sale"  may  be  clearly  understood.  Accord- 
ing to  the  previous  experience  of  appellants 
and  Hinsley,  In  carrying  on  the  business  of 
appellants  there  might  and  probably  would, 
arise  three  classes  of  cases  in  which  Hinsley 
would  be  required  to  render  some  service  in 
effecting  sales  of  the  lands:    First,  cases  in 
which  Hlnsley  should  find  the  purchaser  and 
make  the  sale;  second,  cases  in  which  pro- 
spective purchasers  should  be  brought  or  sent 
by  appellants  or  their  traveling  agents  to 
Hinsley,  and  the  latter  should  show  the  lands 
to  the  prospective  purchasers,  and  thereby, 
or  by  other  means,  assist  appellants  or  their 
traveling  agents  in  inducing  the  purchasers 
to  buy;  third,  cases  in  which  other  field 
agents  In  that  locality  should  send  to  appel- 
lants the  applications  of  prospective  purchas- 
ers, and  appellants,  not  knowing  whether  it 
would  be  to  their  interest  to  make  the  sales 
on  the  terms  proposed,  should  seek  the  ad- 
vice of  Hinsley  with  reference  thereto.  Hence 
the  parties  provided  by  the  contract  of  De- 
cember 10, 1888,  that  on  all  sales  failing  with- 
in the  first  class  Hinsley  should  receive  25 
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cents  per  acre,  on  all  sales  falling  within  the 
second  class  10  cents  per  acre,  and  on  all 
sales  falling  within  the  third  class  5  cents 
per  acre.  Considering  this  contract  in  the 
light  of  the  circumstances  surrounding  the 
parties  at  the  time  the  contract  was  made 
and  of  the  objects  which  they  then  evidently 
had  In  view,  it  does  not  appear  that  they  in- 
tended to  use  the  word  "sale"  other  than  ac- 
cording to  Its  ordinary  acceptation. 

When  the  contract  of  February  18, 1895,  Is 
considered  In  connection  with  the  facts  lead- 
ing up  to  its  execution,  it  becomes  apparent 
that  the  parties  thereto  adopted  the  means 
set  forth  by  that  contract  to  effect  a  consoli- 
dation of  their  respective  Interests.  It  ap- 
pears from  the  evidence  that  the  Amity  Canal 
ft  Reservoir  Company  was  originally  the  own- 
er of  the  canal  and  of  other  Colorado  prop- 
erty subsequently  owned  by  the  Amity  Land 
&  Irrigation  Company.  The  former  company 
issued  bonds  secured  by  mortgage  upon  its 
property,  and  these  bonds  were  taken  by  the 
Western  National  Bank  of  New  York.  The 
mortgage  was  foreclosed,  and  the  property  of 
the  company  purchased  by  the  bank  at  the 
foreclosure  sale.  The  bank,  early  In  1894, 
through  its  officers  and  agents,  organized  the 
Amity  Land  ft  Irrigation  Company  and  trans- 
ferred the  property  to  that  company.  The 
bank,  however,  remained  the  beneficial  owner 
of  the  property.  The  appellants  desired  to 
sell  the  Kansas  lands.  Those  lands  could  not 
well  be  sold  without  some  means  of  irrigation. 
The  canal  of  the  Amity  Land  ft  Irrigation 
Company  could  be  extended  to  the  Kansas 
lands,  but  appellants  did  not  desire  to  buy 
that  canal,  and  the  bank  did  not  wish  to  pur- 
chase the  Kansas  lands.  Appellants,  their 
principals,  the  owners  of  the  Kansas  lands, 
and  the  Amity  Land  ft  Irrigation  Company, 
really  acting  for  and  under  the  direction  of 
the  bank,  on  February  18,  1895,  entered  into 
the  contract  of  that  date.  No  money  was- to 
pass.  The  bank  had  theretofore  conveyed  its 
canal  and  other  Colorado  property  to  the 
Amity  Land  ft  Irrigation  Company.  The  val- 
ue of  that  property  was  not  as  great  as  the  val- 
ue of  the  Kansas  lands.  The  bank  desired  to 
retain  the  controlling  Interest  In  the  corpora- 
tion to  which  it  had  transferred  the  canal.  It 
was  therefore  agreed  that  the  owners  of  the 
Kansas  lands  should  convey  those  lands  to 
the  Amity  Land  ft  Irrigation  Company  and 
should  receive  therefor  49  per  cent,  of  the 
stock  of  that  company  or  of  Its  successor  or 
assignee,  and  in  order  to  equalize  the  Inter- 
ests of  the  respective  parties  In  the  assets  of 
the  corporation  It  was  also  provided  that  the 
owners  of  the  Kansas  lands  should  receive,  In 
addition  to  their  stock,  bonds  of  the  corpora- 
tion of  the  face  value  of  $600,000,  secured  by 
mortgage  on  the  property  of  the  company. 

While  It  Is  true  that  the  owners  of  the 
Kansas  lands  parted  with  the  title  to  those 
lands,  yet  they  did  so  for  the  purpose  of  plac- 
ing those  lands  In  such  condition  that  they 
might  be  sold  for  money.   HInsley  was  urg- 
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ing  appellants  to  either  purchase  the  canal  or 
secure  the  controlling  Interest  therein.  The 
services  for  which  he  now  seekf  to  recover 
were  performed  with  that  end  In  view.  Ob- 
viously, if  the  appellants,  for  their  principals, 
had  followed  the  advice  of  HInsley  and  pur- 
chased the  canal,  HInsley  would  not  have  been 
entitled  to  any  commission  under  his  contract. 
By  the  plan  adopted  In  the  contract  of  Febru- 
ary 18,  1895,  the  owners  of  the  Kansas  lands 
obtained  the  same  benefit  as  they  would  had 
they  purchased  the  canal ;  the  only  substan- 
tial difference  being  that,  Instead  of  receiving 
their  money  directly  from  purchasers  of  the 
lands,  they  would  receive  it,  when  the  lands 
were  sold,  In  the  form  of  payments  upon  the 
bonds  and  dividends  upon  the  stock  issued  to 
them  by  the  Amity  Land  &  Irrigation  Com- 
pany. We  think  that  neither  HInsley  nor  the 
appellants  had  in  contemplation  any  such 
transfer  of  property  as  that  set  forth  in  the 
last-mentioned  contract  when  they  agreed 
that  Hinsley  should  receive  commissions  up- 
on all  sales  made  by  him  alone,  or  made  with 
his  assistance,  or  made  under  his  advice. 

Appellee  seeks  to  sustain  the  judgment  In 
this  case  upon  the  authority  of  Wilson  v.  Ma- 
son, 158  111.  304,  42  N.  E.  134,  49  Am.  St.  Rep. 
162,  and  other  like  cases,  which  hold  that  a 
real  estate  broker  Is  entitled  to  his  commis- 
sions If  the  principal  sells  to  a  purchaser  pro- 
duced by  him,  even  tnough  the  sale  be  made 
upon  terms  different  from  those  stated  In  the 
brokerage  contract.  Such  Is  the  law  appli- 
cable to  cases  where  there  Is  merely  a  depart- 
ure from  the  terms  of  the  contract,  leaving 
the  transaction  substantially  that  provided 
for  by  the  agreement,  such  as  a  reduction  In 
the  price  asked  or  an  extension  of  the  time 
of  payment  of  all  or  part  of  the  considera- 
tion; but  where  the  transaction  is  wholly 
different  from  the  one  contemplated  by  the 
parties  when  the  contract  was  made  there 
can  be  no  recovery  upon  the  contract  In  this 
class  of  contracts  It  may  be  fairly  presumed 
that  the  parties  contemplate  some  slight  modi- 
fication in  the  terms  of  sale,  provided  the 
principal  assent  to  such  modification;  but  It 
cannot  be  presumed  that  the  parties  intend 
that  the  contract  shall  apply  to  a  transaction 
wholly  different  from  the  one  which  they 
have  In  view  when  they  enter  Into  the  con- 
tract In  the  latter  instance,  however,  the 
broker  or  agent  Is  not  without  remedy.  If  the 
principal  receives  the  benefit  of  the  agent's 
services,  rendered  at  the  Instance  of  the  prin- 
cipal, he  is  liable  upon  a  quantum  meruit 

From  what  we  have  said  It  follows  that  the 
superior  court  erred  In  Instructing  the  Jury 
that  the  transaction  evidenced  by  the  con- 
tract of  February  18,  1895,  constituted  a  sale 
within  the  meaning  of  the  contract  of  Decem- 
ber 10,  1888,  and  in  refusing  Instructions  of- 
fered by  the  appellants  which  would  have  ad- 
vised the  Jury  that  such  transaction  was  not 
a  sale  within  the  meaning  of  the  last-men- 
tioned contract  Inasmuch  as  there  was  no 
sale  within  the  meaning  of  the  contract  be- 
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tween  appellants  and  Hinsley,  appellee  was 
not  entitled  to  recover  nnder  any  of  the  claus- 
es of  that  contract  The  verdict,  however, 
plainly  shows,  and  appellee  statea,  that  the 
jury  awarded  commissions  under  the  sec- 
ond clause  of  the  contract  at  the  rate  of  10 
cents  per  acre  on  the  land  transferred  to  the 
Amity  Land  Company,  together  with  Interest 
thereon  at  the  rate  of  5  per  centum  per  an- 
num from  February  18,  1895,  to  the  date  of 
the  verdict;  the  court  having  instructed  the 
Jury  that  they  might  allow  such  Interest  in 
case  they  found  that  appellee  was  entitled  to 
recover  under  the  contract  of  December  10, 
1888.  It  is  therefore  apparent  that  the  error 
committed  by  the  court  In  advising  the  jury 
that  the  transaction  set  forth  in  the  contract 
of  February  18,  1895,  was  a  sale,  affected  the 
verdict  in  the  case  and  was  prejudicial  to 
appellants.  The  motion  for  a  peremptory  in- 
struction at  the  close  of  all  the  evidence  was, 
however,  properly  denied.  The  undisputed 
evidence  shows  that  Hinsley  rendered  valu- 
able services  at  appellants'  request  which  led 
to  the  consolidation,  and  that  appellants  re- 
ceived the  benefit  of  those  service?  The  serv- 
ices so  rendered  by  Hinsley  which  led  to  the 
consolidation  are  not  covered  by  the  contract 
of  December  10, 1888,  and  were  not  performed 
under  any  express  contract  Appellee  is  en- 
titled to  recover  the  reasonable  value  of  those 
services.  The  declaration  contained  a  quan- 
tum meruit  count,  and  the  evidence  would 
have  supported  a  verdict  under  that  count. 
Under  such  circumstances  it  would  have  been 
error  for  the  court  to  have  directed  a  verdict 
for  appellants. 

It  is  unnecessary  to  consider  any  of  the 
other  alleged  errors  discussed  by  appellant" 
in  their  brief.  They  are  such  as  will  no', 
probably  arise  upon  another  trial  of  this  case. 

Because  of  the  error  of  the  court  in  in- 
structing the  jury  that  the  transaction  set 
forth  by  the  contract  of  February  18,  1895, 
constituted  a  sale,  and  In  refusing  the  in- 
structions offered  by  appellants  which  would 
have  advised  the  jury  that  such  transaction 
was  not  a  sale,  the  judgment  of  the  superior 
court  and  the  judgment  of  the  Appellate 
Court  will  be  reversed,  and  the  cause  remand- 
ed to  the  superior  court  for  further  proceed- 
ings consistent  with  the  views  expressed  in 
this  opinion. 

Reversed  and  remanded. 


(230  111.  810) 

LITZ  et  al.  t.  VILLAGE  OF  WEST  HAM- 
MOND et  al. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec.  6,  1907.) 

1.  Municipal  Corporations—  Expenditures 
— Necessity  fob  Appropbiation. 

Under  the  express  terms  of  Hurd's  Rev.  St 
1905,  c.  24,  {  91,  the  corporate  expenditures  for 
appropriations  of  a  village  in  any  one  year  may 
not  lawfully  exceed  the  amount  provided  for  in 
the  annual  appropriation  bill  of  that  year,  and 
no  contract  may  be  made  or  expense  incurred, 
unless  the  object  of  the  contract  or  expenditure 


shall  have  been  included  in  the  general  appropri- 
ation bill  and  an  appropriation  therefor  made, 
except  in  an  emergency. 

fEd.  Note. — For  oases  in  point  see  Cent  Die. 
vol.  36,  Municipal  Corporations,  8S  1834,  184£l 

2.  Same—  Misappropriation  of  Fdnds— Rem- 
edy. 

Municipal  taxpayers  being  in  equity  the 
owners  of  a  municipal  fund,  and  the  authorities 
merely  trustees,  who  may  only  hold  and  apply 
the  fund  to  the  legitimate  purposes  of  the  trust, 
a  bill  by  a  taxpayer  will  lie  to  enjoin  such  au- 
thorities from  misappropriating  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  36,  Municipal  Corporations,  S3  2157-2164] 

3.  Same— Effect  of  Issuance— Illegal  War- 
rant. 

An  unauthorized  expenditure  of  municipal 
funds  may  be  restrained,  though  warrants  have 
issued. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die 
vol.  36,  Municipal  Corporations,  §§  2162-2164] 

4  Same  — Local  Improvement  —  Acquiring 

Land — Method. 

Where  private  property  must  be  acquired 
by  a  village  for  a  local  improvement,  to  be  paid 
for,  in  whole  or  in  part,  by  special  assessment 
Hurd's  Rev.  St  1905,  c  24,  §  519.  expressly  re- 
quires that  title  thereto  shall  be  obtained  by  con- 
demnation proceedings,  and  the  provision  may 
not  be  defeated  by  an  attempt  to  purchase  th>> 
property  and  pay  for  it  out  of  funds  derived 
from  general  taxation. 

[Ed.  Note— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  625.] 

5.  Appeal— Waives  of  Ebbob. 

Appellants  not  having  attempted  to  show 
by  their  brief  and  argument  that  a 'demurrer  to 
part  of  the  bill  was  improperly  sustained,  error 
assijrned  on  that  ruling  is  deemed  waived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §8  4256-4261.] 

6.  Same— Questions  Not  Considered  Below. 

Where  a  bill  was  dismissed  for  want  of 
equity,  appellee  may  not  sustain  the  decree  be 
cause  the  bill  is  multifarious;  that  ground  no 
having  been  raised  below. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §§  1226-1240.] 

Appeal  from  Superior  Court,  Cook  County ; 
W.  M.  McEwen,  Judge. 

Bill  by  Bernhard  Litz  and  others  against 
the  village  of  West  Hammond  and  others. 
From  a  decree  dismissing  the  bill  for  want  of 
equity,  complainants  appeal.  Reversed  and 
remanded. 

Appellants,  who  are  residents  and  property 
owners  in  the  village  of  West  Hammond,  ap- 
peal from  the  decree  of  the  superior  court  of 
Cook  county  dismissing  for  want  of  equity 
their  bill  filed  therein  against  appellees  for 
Injunction  and  for  other  relief.  The  bill  al- 
leges, among  other  things,  that  the  village  of 
West  Hammond  is  a  municipal  corporation 
organized  and  incorporated  under  the  act  of 
the  General  Assembly  of  the  state  of  Illinois 
entitled  "An  act  to  provide  for  the  incorpora- 
tion of  cities  and  villages,"  approved  April 
10,  1872,  In  force  July  6,  1872,  together  with 
the  amendments  thereto;  that  in  the  month 
of  November,  1905,  the  president  and  board 
of  trustees  of  said  village  passed  a  resolution 
resolving  that  said  village  of  West  Hammond 
should  purchase  from  one  Fred  R.  Mott  cer- 
tain premises  situated  within  the  said  village. 
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known  as  lots  18  to  25,  Inclusive,  in  Frei- 
tag's  subdivision  of  that  part  of  the  S.  E.  % 
of  the  N.  W.  J4  of  section  8,  etc^  lying  south 
of  the  Michigan  Central  Railroad ;  that  they 
agreed  with  said  Mott  to  purchase  said  lota 
for  the  sum  of  $3,500,  which  amount  was 
greatly  in  excess  of  their  value ;  that  subse- 
quent to  the  passage  of  said  resolution,  and 
on  November  10,  1905,  said  Mott  and  his 
wife  executed  and  delivered  to  the  village  of 
West  Hammond  a  warranty  deed  for  said 
premises;   and  that  in  pursuance  of  said 
agreement,  and  in  return  for  such  convey- 
ance, and  as  consideration  therefor,  the  said 
president  and  board  of  trustees  delivered  to 
said  Mott  certain  warrants  of  the  said  village 
of  West  Hammond,  signed  by  it  through  its 
officers,  drawn  on  the  treasurer  of  said  vil- 
lage, authorizing  him  to  pay  to  said  Mott  the 
sum  of  $3,500  out  of  any  funds  of  said  vil- 
lage In  his  hands  not  otherwise  appropriated. 
The  bill  further  alleges  that  no  provision  was 
made  in  the  appropriation  ordinance  passed 
at  the  beginning  of  the  fiscal  year  of  1905 
for  the  payment  of  the  said  sum  of  $3,500,  or 
any  part  thereof,  as  and  for  the  purchase 
price  of  said  lots,  and  that  no  proposition  for 
the  making  of  any  such  appropriation  was 
ever  sanctioned  in  any  manner  by  a  majority 
of  the  legal  voters  of  said  village,  and  that 
the  purchase  of  said  lots  was  not  made  nec- 
essary through  any  casualty  or  accident  hap- 
pening after  the  making  of  the  annual  appro- 
priation in  the  said  fiscal  year  1905 ;  alleges 
that  on  or  about  May  30,  1906,  the  president 
and  board  of  trustees  of  said  village  passed 
an  ordinance  providing  for  the  construction 
of  a  sewage  pumping  station  and  the  build- 
ing of  a  system  of  sewers  within  a  portion  of 
the  said  village,  which  portion  was  establish- 
ed and  limited  by  said  ordinance  as  a  drain- 
age  district,  which  portion  included  only 
about  one-third  of  the  property  located  with- 
in the  said  village,  and  that  under  the  terms 
of  8a id  ordinance  only  the  property  within 
said  drainage  district  was  to  have  the  benefit 
and  use  of  said  pumping  station  and  said  sys- 
tem of  sewers,  and  that  complainants  are  the 
owners  of  real  estate  in  the  village  of  West 
Hammond  not  within  the  limits  of  said  drain- 
age district,  and  therefore  not  entitled  to 
the  benefits  or  the  use  of  said  pumping  sta- 
tion or  system  of  sewers;  alleges  that  the 
purchase  by  the  village  board  of  said  lots  18 
and  19  was  for  the  sole  object  and  purpose  of 
locating  and  erecting  the  said  pumping  sta- 
tion thereon,  and  that  the  purchase  of  the 
remainder  of  said  lots  was  for  the  purpose 
of  using  them  in  connection  with  said  sewer 
system  and  pumping  station,  or  for  some  oth- 
er purpose  foreign  to  any  of  the  lawful  pur- 
poses for  which  a  municipal  corporation  may 
purchase  or  hold  real  estate,  and  that  said 
Mott,  at  the  time  of  such  purchase  from  him, 
knew  for  what  purpose  the  said  lots  were  to 
be  used ;    alleges  that  said  ordinance  passed 
on  or  about  May  30,  1906,  provided  that  the 
said  pumping  station  should  be  constructed 


on  said  lots  18  and  19,  and  that  no  provision 
of  any  kind  was  made  for  the  acquisition  of 
said  lots,  or  for  the  payment  for  the  same,  or 
any  portion  thereof,  by  special  assessment  on 
the  property  to  be  benefited  thereby,  and  that 
no  portion  of  the  property  located  within  said 
drainage  district  was  specially  assessed  to 
pay  for  the  cost  of  said  lotB,  nor  was  -any 
provision  made  by  said  ordinance  for  the  re- 
imbursement of  said  village  of  West  Ham- 
mond for  the  use  of  said  lots  for  said  pump- 
ing station;  alleges  that  an  assessment  has 
been  levied  against  the  property  within  said 
drainage  district  for  the  costs  of  the  construc- 
tion of  said  pumping  station  and  sewers,  and 
that  the  board  of  local  improvements  has  ad- 
vertised for  bids  for  the  letting  of  the  con- 
tract for  construction,  and  Intends  to  award 
to  one  James  Healy  the  said  contract,  and 
that  said  Healy,  immediately  upon  the  let- 
ting of  the  contract  to  him,  proposes  to  pro- 
ceed with  the  construction  of  said  pumping 
station  upon  said  lots  18  and  19,  that  the 
erection  of  a  pumping  station  on  said  lots 
will  render  the  same  unsuitable  and  useless 
for  any  other  purpose,  and  that  if  said  lots 
are  so  used  no  property  other  than  that  with- 
in said  district  will  derive  any  benefit  from 
the  use  of  said  lots,  that  the  said  warrants 
have  not  yet  been  paid  and  are  still  owned 
by  said  Fred  R.  Mott,  that  the  purchase  of 
said  lots  and  the  issuance  of  said  warrants 
therefor  were  wholly  beyond  the  powers  of 
the  said  president  and  board  of  trustees,  and 
that  the  proposed  use  of  said  lots  18  and  19 
by  said  village  and  said  president  and  board 
of  trustees  is  unlawful  and  beyond  the  power 
of  said  president,  board  and  village,  and 
that  the  said  president  and  board  of  trustees 
are,  in  law,  commissioners  of  said  drainage 
district  The  bill  prays  that  the  sale  of  said 
lots  may  be  rescinded  and  declared  void  and 
that  said  village  be  required  to  reconvey  said 
premises  to  Mott;  that  Mott  be  required  to 
deliver  up  and  cancel  said  warrants  Issued 
to  him  and  that  the  village  treasurer  be  re- 
strained from  paying  said  warrants;  that 
the  village  of  West  Hammond  and  James 
Healy  be  restrained  and  enjoined  from  con- 
structing or  beginning  to  construct  the  pump- 
ing station,  building,  and  foundations  on  said 
lots.  The  village  of  West  Hammond,  the 
members  of  the  village  board,  Mott,  Healy, 
and  the  village  treasurer  were  made  defend- 
ants. They  appeared  and  filed  a  general  de- 
murrer, which  was  sustained.  The  complain- 
ants elected  to  abide  their  bill,  which  was 
thereupon  dismissed  for  want  of  equity,  and 
the  cause  comes  to  this  court  by  appeal.  It 
Is  urged  by  appellants  that  the  court  erred 
in  sustaining  the  demurrer  and  in  dismissing 
the  bill. 

Lackner,  Butz  &  Miller,  for  appellants. 
Samuel  K.  Markham  (Albert  Martin,  of  coun- 
sel), for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as  above). 
Under  the  provisions  of  section  91,  c.  24, 
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Hurd's  Rev.  St  1905,  the  corporate  expendi- 
tures for  appropriations  of  the  village  in  any 
one  year  cannot  lawfully  exceed  the  amount 
provided  for  in  the  annual  appropriation  bill 
of  that  year,  and  no  contract  can  be  legally 
made  or  expense  incurred  by  the  village,  un- 
less, the  object  of  the  contract  or  expenditure 
shall  have  been  included  in  the  general  ap- 
propriation bill  and  an  appropriation  there- 
for made  (City  of  Chtaago  v.  Nichols,  177  111. 
97,  52  N.  E.  359),  except  in  an  emergency,  the 
existence  of  which  is  denied  by  the  bill  now 
under  consideration.  The  village  of  West 
Hammond -purchased  the  real  estate  In  ques- 
tion and  issued  warrants  to  pay  for  the  same 
without  any  provision  for  so  doing  having 
been  Included  in  the  annual  appropriation 
bill  passed  during  the  first  quarter  of  the  fis- 
cal year  in  which  the  warrants  were  Issued. 
Those  warrants  are  still  in  the  hands  of 
Mott,  from  whom  the  real  estate  was  pur- 
chased. The  taxpayers  are  in  equity  the 
owners  of  the  fund  upon  which  the  warrants 
are  drawn.  Municipal  authorities  are  mere- 
ly trustees,  and  can  only  hold  and  apply  the 
fund  to  the  legitimate  purposes  of  the  trust. 
"The  law  Is  established,  beyond  doubt  or  con- 
troversy, that  a  bill  to  enjoin  public  officers 
so  situated  from  misappropriating  the  fund 
in  their  charge  is  a  proper  remedy  for  a  tax- 
payer. Courts  of  chancery  will  Interfere  to 
restrain  such  authorities  from  a  misuse  of  the 
fund  intrusted  to  them  or  its  appropriation 
to  a  purpose  not  warranted  by  law."  Adams 
v.  Brenan,  177  111.  194,  52  N.  E.  314,  42  L.  R. 
A.  718,  G9  Am.  St  Rep.  222,  and  cases  there 
cited. 

The  fact  that  the  warrants  had  issued  we 
regard  as  without  significance.  So  long  as 
they  had  not  been  paid,  the  funds  of  the 
municipality  were  not,  In  fact  applied  to  the 
purchase  of  this  real  estate,  and  so  long  as 
those  funds  remained  in  the  hands  of  the 
village  treasurer  their  unauthorized  expendi- 
ture might  be  restrained  at  the  suit  of  the 
taxpayer.  Upon  this  branch  of  the  contro- 
versy appellees  rely  upon  City  of  East  St 
Louis  v.  East  St.  Louis  Gaslight  &  Coke  Co., 
98  111.  415,  38  Am.  Rep.  97.  Town  of  Kanka- 
kee v.  McGrew,  178  111.  74,  52  N.  E.  893,  Coun- 
ty of  Coles  v.  Goehring,  209  111.  142,  70  N.  E. 
610,  and  other  cases,  where  the  municipality 
itself,  after  the  contract  was  executed  by  the 
other  party  thereto,  has  sought  to-  avoid  the 
performance  of  the  contract  on  its  part 
where  it  could  not  put  the  other  party  in 
statu  quo,  or  where  it  did  not  offer  so  to  do. 
It  seems  scarcely  necessary  to  say  that  such 
cases  are  entirely  without  application  here, 
where  the  suit  is  brought  by  taxpayers  who 
were  not  parties  to  the  contract 

It  is  also  urged  by  appellants  that  the  mu- 
nicipality was  without  right  to  acquire  that 
portion  of  this  real  estate  which  it  designed 
to  use  as  a  site  for  a  pumping  station  for  a 
system  of  sewers  that  was  to  be  constructed 
by  special  assessment,  except  by  condemna- 


tion.  To  this  appellees  reply  that  "In  1905, 
when  the  premises  in  question  were  acquired, 
the  only  method  open  to  the  village  of  West 
Hammond  to  acquire  the  property  in  question 
and  pay  for  the  same  out  of  the  general  fund 
was  first  to  seek  to  agree  with  the  owner  on 
the  amount  of  compensation,  and,  falling  in 
this,  to  take  steps  to  acquire  the  property  un- 
der the  statute  relating  to  the  exercise  of 
eminent  domain."   We  think  the  proposition 
just  quoted  inaccurate,  in  view  of  the  facf 
that  it  appears  from  the  bill  that  lots  18  and 
19  of  the  property  purchased  were  acquired 
for  the  sole  purpose  of  erecting  thereon  the 
pumping  station  which  was  to  be  used  in  con- 
nection with  the  sewer  system,  and  that  said 
lots,  if  so  used,  could  be  used  for  no  other 
purpose.    Where  private  property  must  be 
acquired  for  the  making  of  any  local  improve- 
ment, to  be  paid  for,  in  whole  or  in  part,  by 
special  assessment  the  statute  requires  that 
the  title  thereto  shall  be  obtained  by  con- 
demnation  proceedings.     Hurd's   Rev.  St 
1905,  c  24,  8  519;  Village  of  Hyde  Park  v. 
Spencer,  118  III.  446,  8  N.  E.  846.  "Where 
the  method  by  which  property  shall  be  ob- 
tained by  a  village  has  been  prescribed  by 
the  Legislature  that  method  is  exclusive,  and 
where  the  law  provides  for  acquiring  prop- 
erty by  condemnation,"  and  does  not  in  ex- 
press terms  authorize  the  use  of  any  other 
method,  "a  village  cannot  acquire  it  by  pri- 
vate purchase,  which  would  lead  to  favorit- 
ism, corruption,  private  bargain,  and  the  ex- 
ercise of  Improper  influence."   Snydacker  v. 
Village  of  West  Hammond,  225  lit  154,  80 
N.  E.  93.   Where  the  only  purpose  for  which 
the  real  estate  is  acquired  is  that  It  may  be 
used  in  making  local  improvements,  the  pro- 
visions of  the  statute  requiring  condemnation 
may  not  be  defeated  by  an  attempt  to  pur- 
chase the  property  and  pay  for  it  out  of 
funds  resulting  from  general  taxation. 

The  question  of  the  title  of  the  village  t» 
the  lots  18  and  19  was  considered  in  Sny- 
dacker v.  Village  of  West  Hammond,  supra, 
where  it  was  said  that  "the  deed  to  the  ap- 
pellee [the  village]  divested  the  grantor  of 
his  estate  and  vested  it  in  appellee,  and  no 
one  has  questioned  the  legality  of  the  pur- 
chase by  any  proceeding  against  appellee," 
and  it  was  therefore  held  that  it  was  not  a 
good  objection  to  an. application  for  the  con- 
firmation of  the  special  assessment  to  pay 
for  the  pumping  station  and  system  of  sewers 
that  the  title  to  this  real  estate  had  been  ac- 
quired by  purchase.  So  far  as  appeared  from 
the  record  then  before  us,  the  title  vested  in 
the  village  might  never  be  disturbed,  and  the 
objection  to  the  confirmation  of  the  assess- 
ment could  not  be  sustained  merely  because 
there  was  a  possibility  that  the  conveyance 
to  the  village  might  thereafter  be  found  to 
be  invalid.  It  did  not  appear  from  that  rec- 
ord that  a  suit  had  been  or  would  be  brought 
to  test  the  validity  of  that  transfer  to  the 
village.   The  rights  of  the  objectors  in  the 
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special  assessment  proceeding  would,  per- 
haps, have  been  better  conserved,  bad  tbe 
question  of  tbe  validity  of  tbe  title  of  the 
village  to  tbe  real  estate  been  litigated  at 
tbelr  Instance  prior  to  the  hearing  of  their  ob- 
jections to  the  confirmation  of  the  assess- 
ment. While  we  do  not  regard  It  as  here 
material,  yet,  for  the  purpose  of  explaining 
what  might  seem  to  be  an  Inadvertence,  we 
point  out  the  fact  that  It  appeared  from  the 
record  In  the  Snydacker  Case  that  the  real 
estate  had  been  paid  for  by  tbe  village. 

This  suit  was  instituted  by  appellants  as 
property  owners  paying  taxes  upon  property 
within  the  village,  but  not  within  the  district 
to  be  benefited  by  the  sewer  system,  the 
pumping  station  for  which  was  to  be  located 
upon  the  real  estate  purchased  of  Mott.  Prom 
one  portion  of  tbe  bill  It  appears  that  tbe 
board  of  local  Improvements  Is  about  to 
award  to  Healy  the  contract  for  the  erection 
of  the  pumping  station,  and  that  Healy  will 
Immediately  proceed  to  construct  tbe  same 
upon  said  real  estate,  and  tbe  bill  asks  an  In- 
junction to  restrain  Healy  from  performing 
the  contract   The  station  Is  to  be  construct- 
ed solely  with  funds  raised  by  the  assessment 
of  property  lying  within  the  district  Ap- 
pellants contribute  nothing  to  that  fund,  and 
they  have  not  attempted  to  show  by  their 
brief  and  argument  that  the  demurrer  was 
Improperly  sustained  as  to  this  part  of  the 
bill.    The  errors  assigned,  In  so  far  as  they 
question  the  action  of  the  court  below  in  sus- 
taining the  demurrer  to  tbe  part  of  the  bill 
by  which  an  Injunction  was  sought  to  pre- 
vent the  construction  of  tbe  pumping  station, 
must  therefore  be  regarded  as  waived. 

Appellees  urge,  however,  that  the  Inclusion 
of  the  portion  of  the  bill  Just  referred  to 
make*  the  bill  multifarious,  and  that  the  de- 
murrer was  properly  sustained  for  that  rea- 
son.    We  deem  It  unnecessary  to  consider 
this  question.    It  appears  from  tbe  record 
that  the  court  dismissed  tbe  bill  for  want  of 
equity.    It  does  not  appear  tbat  the  demurrer 
was  sustained  on  the  ground  that  tbe  bill 
was  multifarious.    There  may  be  equity  In 
a  bill,  even  tbougb  it  be  multifarious,  and 
for  that  reason  obnoxious  to  a  demurrer. 
Where  the  record  shows  tbat  tbe  bill  was  dis- 
missed for  want  of  equity,  and  it  does  not 
appear  that  the  question  of  multifariousness 
was  considered  by  the  court  below,  appellee 
will  not  be  permitted  to  sustain  the  decree 
In  this  court  on  the  ground  tbat  tbe  bill  Is 
multifarious.    Had  tbe  demurrer  been  sus- 
tained for  tbat  reason,  appellants  would  have 
had  an  opportunity  to  ask  leave  to  amend, 
and,  had  the  leave  been  granted,  this  objec- 
tion could  readily  have  been  obviated  by  the 
amendment 

The  decree  of  the  superior  court  will  be 
reversed,  and  the  case  will  be  remanded  to 
that  court  for  farther  proceedings  consistent 
with  the  views  herein  expressed, 
Reversed  and  remanded. 


(130  111.  273.) 

MINNESOTA  MUTUAL  LIFE  INS.  CO.  V. 
LINE  et  al.   SAME  v.  MILLER. 
SAME  v.  WELSH. 
(Supreme  Court  of  Illinois.  Oct  23,  1907. 
Rehearing  Denied  Dec  0.  1907.) 
L  Appeal  —  Review— Decisions  or  Inteb- 

mniATB  Coubts. 

Where  the  court  decided  that  certain  state- 
ments in  an  application  for  a  policy  were  rep- 
resentations, and  not  warranties,  and  an  issue 
of  fact  as  to  these  statements  as  representations 
was  decided  by  tbe  jury  and  their  finding  ap- 
proved by  the  Appellate  Court,  the  Supreme 
Court  will  not  consider  the  Issue  of  fact  further 
than  to  determine  whether  the  court  properly 
ruled  that  the  alleged  statements  were  mere  rep- 
resentations, and  not  warranties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f§  4322,  4324.] 

2.  Insurance— Avoidance  or  Polict— Wab- 

BANTIES. 

Where  it  Is  contended  that  warranties  have 
been  inserted  in  an  insurance  contract  the  effect 
of  which  will  inevitably  be  to  defeat  it  in  the 
end,  such  intention  must  be  so  clearly  and  un- 
equivocally expressed  as  to  leave  the  court  with 
no  other  alternative  but  to  so  construe  the 
contract 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  28,  Insurance,  H  500-562.] 

8.  Same  —  Application  —  Statements  — 

Representations. 

An  applicant  for  life  insurance  was  asked 
in  the  application  if  at  any  time  he  had  suffered 
from  any  of  some  00  listed  diseases,  among 
which  were  chronic  cough  and  bronchitis,  to 
which  he  answered  "No.  At  the  end  of  this 
list  was  the  statement:  "Having  carefully  read 
the  foregoing  questions,  I  declare  that  I  have 
never  had  any  of  the  diseases  or  any  other  seri- 
ous ailment  except  pneumonia."  The  applicant 
then  signed  a  statement  that  he  warranted  the 
above  statements  to  be  true,  and,  if  they  were 
not  true,  the  policy  should  be  void.  Held,  that 
the  questions  and  answers  were  representations, 
and  not  warranties,  and  the  company  could  not 
defend,  in  an  action  on  the  policy,  that  they 
were  untrue  and  rendered  the  policy  void  with- 
out averring  and  proving  their  materiality,  and 
that  they  were  known  to  be  false  when  made. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  If  538-561.] 

4.  Appeal— Fbivolous  Appeal— Damages. 

The  10  per  cent  damages  awarded  in  case 
an  appeal  is  taken  merely  for  delay  will  not  be 
awarded,  unless  it  is  clear  that  it  was  not  hi 
good  faith  and  merely  for  delay. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  13.  Costs,  |  983.] 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  Jesse  Holdom,  Judge. 

Consolidated  actions  by  Lizzie  Miller  Link 
and  others  against  the  Minnesota  Mutual 
Life  Insurance  Company  to  recover  on  a  life 
insurance  policy-  From  a  judgment  of  the 
Appellate  Division  affirming  a  judgment  of 
the  superior  court  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Tenney,  Coffeen,  Harding  ft  Wilkerson,  for 
appellant  Albert  M.  Kales,  for  appellee. 

VICKERS,  J.  These  three  cases  have  been 
consolidated  in  this  court,  and  will  be  con- 
sidered as  one  case.  Tbey  are  all  actions  oA 
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a  life  insurance  policy  issued  by  appellant 
on  the  life  of  John  P.  Miller  for  $3,000,  $1,- 

000  of  which  was  payable  to  each  of  the  ap- 
pellees, as  beneficiaries.  By  certain  pleas 
hied,  to  which  the  trial  court  sustained  de- 
murrers, and  by  certain  instructions  offered, 
appellant  sought  to  defeat  the  action  on  the 
ground  that  certain  statements  in  the  appli- 
cation upon  which  the  policy  in  suit  was  is- 
sued were  untrue,  and  that  such  statements 
were  by  the  terms  of  tbe  contract  made 
warranties.  The  trial  court  held  that  the 
alleged  false  statements  were  mere  represen- 
tations and  not  warranties,  and  tbat  appel- 
lant could  not  rest  a  defense  upon  such  state- 
ments without  averring  and  proving  their 
materiality  and  that  they  were  known  to  be 
false  by  the  assured  at  the  time  tbey  were 
made.  By  Its  additional  pleas  appellant  ten- 
dered an  issue  of  fact  as  to  tbe  statements 
as  representations.  Upon  these  pleas,  which 
were  made  necessary  by  the  ruling  of  the 
court  as  to  the  sufficiency  of  the  original 
pleas,  the  issue  of  fact  thus  presented  was 
decided  against  appellant  by  the  jury,  and 
that  finding  has  been  approved  by  the  Ap- 
pellate Court  for  the  First  District  We 
therefore  have  no  concern  with  the  issue  of 
fact  further  than  to  determine  whether  the 
court  properly  ruled  that  the  alleged  state- 
ments were  mere  representations  and  not 
warranties. 

The  particular  questions  in  the  application 
the  answers  to  which  are  relied  on  by  ap- 
pellant as  a  defense  relate  to  the  previous 
personal  health  of  the  assured.  Among  the 
questions  and  answers  found  in  the  applica- 
tion are  the  following:  "Except  as  herein 
stated,  are  you  now  and  usually  In  good 
health  and  do  you  believe  yourself  to  be 
physically  sound?  Yes."  The  application 
also  contains  the  following  statement :  "The 
medical  examiner  will  request  applicant  to 
carefully  read  the  following  question:  'Have 
you  at  any  time  suffered  from  chronic 
cough?' "  etc.  Then  follows  an  enumeration 
of  more  than  60  diseases,  among  which  are 
bronchitis  and  gall  stones.  At  the  end  of  the 
list  of  particular  diseases  the  following  state- 
ment is  made:  "Having  carefully  read  and 
fully  understanding  the  foregoing  questions, 

1  declare  that  I  have  never  had  any  of  the 
diseases  or  any  other  serious  ailment,  except 
pneumonia  when  nine  years  old,  which  last- 
ed several  weeks,"  naming  Dr.  Lindsey  as 
the  attending  physician.  The  following  cer- 
tificate then  appears  above  the  signature  of 
the  assured:  "I,  the  undersigned,  do  hereby 
certify  that  I  am  tbe  applicant  for  life  in- 
surance mentioned  and  described  in  the  fore- 
going statements,  representations,  questions 
and  answers ;  that  I  have  read  and  fully  un- 
derstand each  and  every  of  said  statements, 
representations,  questions  and  answers ;  that 
said  answers,  statements,  and  representa- 
tions, and  each  and  all  of  them,  as  above 
written,  are  the  answers,  statements,  and 
representations  given  and  made  by  me,  and 


were  written  by  me  under  my  direction  and 
in  my  presence.  And  I  do  further  declare 
and  agree  that  each  and  every  of  said  an- 
swers, statements,  and  representations  made 
by  me,  as  aforesaid,  is  and  are  material  to 
this  application  and  any  action  taken  there- 
on by  said  the  Minnesota  Mutual  Life  Insur- 
ance Company,  and  I  warrant  and  declare 
each  and  every  of  said  answers,  statements 
and  representations  to  be  full,  complete,  and 
true,  and  that  If  either  or  any  of  said  an- 
swers, statements  and  representations  be  not 
full  and  complete,  or  if  either  or  any  of  them 
be  untrue  In  any  respect,  then  and  in  such 
case  any  policy  Issued  hereon  shall  be  null 
and  void  from  the  beginning,  except  as  shall 
be  otherwise  expressly  provided  in  the  pol- 
icy. I  do  further  agree  that  any  policy  it- 
sued  upon  this  application  and  accepted  by 
me,  whether  of  the  form  or  kind  hereby  ap- 
plied for  or  otherwise,  shall  bear  the  same 
date  as  this  application  but  shall  not  take 
effect  until  actually  delivered  to  me  and  the 
first  premium  actually  paid  the  company,  and 
that  in  determining  the  due  date  of  any  pre- 
mium the  reckoning  shall  be  from  the  date  of 
the  policy.  And  I  further  hereby  agree  that 
this  application,  and  everything  therein  con- 
tained, shall  be  and  constitute  a  part  of  any 
policy  issued  thereupon.  Dated  this  20th 
day  of  January,  1902.  John  P.  Miller,  Ap- 
plicant" The  contention  of  appellant  is  that 
by  answering  "No"  to  the  questions  as  to 
whether  the  assured  had  ever  had  any  of 
the  enumerated  diseases,  and  by  the  certifi- 
cate above  set  out,  the  assured  thereby  war- 
ranted tbe  literal  truth  of  each  of  said  an- 
swers, and  that.  If  they  are  false  in  any 
particular,  such  falsity  will  avoid  the  policy, 
whether  such  answers  were  material  to  the 
risk  or  not  and  notwithstanding  they  may 
have  been  made  unintentionally  and  inno- 
cently, through  mere  mistake  or  Inadvert- 
ence. 

There  is  a  material  and  substantial  dif- 
ference between  the  legal  effect  of  a  war- 
ranty and  a  representation.  A  representa- 
tion must  relate  to  a  material  matter,  and  It 
Is  only  required  to  be  substantially  true, 
while  a  warranty  must  be  literally  true,  and 
Its  materiality  cannot  be  called  in  question. 
It  Is  said  that  warranties  enter  into  and  are 
made  a  part  of  the  contract  while  repre- 
sentations are  merely  inducements  to  it 
Continental  Life  Ins.  Co.  v.  Rogers,  119  IlL 
474,  10  N.  E.  242,  69  Am.  Rep.  810;  Met- 
ropolitan Life  Ins.  Co.  v.  Moravec,  214  IlL 
186,  73  N.  E.  415.  Whether  the  alleged  false 
answers  are  warranties  or  mere  representa- 
tions Is  a  question  to  be  determined  from  a 
construction  of  the  contract  which  should 
be  In  accordance  with  the  expressed  inten- 
tion of  the  parties.  It  is  not  reasonable  to 
suppose  that  Miller  took  this  policy  with  the 
distinct  understanding  that  it  would  be  void 
and  that  all  premiums  paid  by  him  on  It 
were  a  mere  gratuity  conferred  upon  the 
company,  and  yet  If  the  absolute  truth  of 
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all  of  the  answers  to  the  more  than  three- 
score questions  was  warranted,  there  is 
scarcely  a  probability  that  any  liability  could 
ever  accrue  on  such  policy.  It  is  well  known, 
as  Is  observed  by  the  Supreme  Court  of  the 
United  States  in  Moulor  v.  American  Life 
Ins.  Co.,  Ill  U.  S.  335,  4  Sup.  Ct.  466,  28 
L.  Ed.  447,  that  a  person  may  have  diseases 
of  the  presence  of  which  in  his  system  be 
has  and  can  have  no  knowledge  and  which 
even  skillful  physicians  are  unable  to  dis- 
cover after  a  most  searching  examination. 
It  is  therefore  unreasonable  that  persons 
who  organize  corporations  for  the  purpose 
of  selling  life  insurance  would  exact  a  war- 
ranty of  an  applicant  for  insurance  of  the 
truth  of  a  matter  which,  from  the  very  na- 
ture of  the  inquiry,  might  be  wholly  un- 
known to  the  applicant,  and  still  more 
unreasonable  that  any  sane  person  would 
knowingly  warrant  that  he  had  never  had, 
in  any  form  or  any  degree,  any  disease  em- 
braced within  the  long  catalogue  embodied 
in  this  application. 

While  the  law  will  permit  parties  compe- 
tent to  contract  to  insert  any  provisions  that 
they  see  proper  which  are  not  contrary  to 
law  or  good  morals,  still,  where  it  is  con- 
tended that  warranties  have  been  Inserted 
in  an  Insurance  contract  the  effect  of  which 
will  inevitably  be  to  defeat  It  In  the  end, 
such  intention  must  be  so  clearly  and  un- 
equivocally expressed  as  to  leave  the  court 
with  no  other  alternative  but  to  so  con- 
strue the  contract  If  the  language  employed 
Is  ambiguous  and  doubtful,  or  if  there  is 
another  reasonable  construction  that  may  be 
placed  upon  it  and  thus  avoid  the  consequen- 
ces of  a  warranty,  courts  are  Inclined  to 
adopt  the  latter  construction.  In  this  con- 
nection the  language  of  Justice  Harlan  In 
the  case  last  above  cited  is  pertinent:  "In 
the  absence  of  explicit,  unequivocal  stipula- 
tions requiring  such  an  interpretation,  it 
should  not  be  Inferred  that  a  person  took  a 
life  policy  with  the  distinct  understanding 
that  it  should  be  void  and  all  premiums  paid 
thereon  forfeited,  if  at  any  time  in  the  past, 
however  remote,  he  was,  whether  conscious 
of  the  fact  or  not,  afflicted  with  some  one 
of  the  diseases  mentioned  in  the  question  to 
which  he  was  required  to  make  categorical 
answer.  If  those  who  organize  and  control 
life  insurance  companies  wish  to  exact  from 
the  applicant,  as  a  condition  precedent  to  a 
valid  contract,  a  guaranty  against  the  exist- 
ence of  diseases  of  the  presence  of  which 
In  his  system  he  has  and  can  have  no  knowl- 
edge, and  which  skillful  physicians  are  often 
unable,  after  a  most  careful  examination 
to  detect,  the  terms  of  the  contract  to  that 
effect  must  be  so  clear  as  to  exclude  any 
other  conclusion."  Again,  In  the  same  opin- 
ion, the  learned  justice  uses  the  following 
language:  "The  applicant  was  required  to 
answer  *yes'  or  'no'  as  to  whether  he  had 
been  afflicted  with  certain  diseases.  In  re- 
spect to  some  of  those  diseases,  particularly 


consumption  and  diseases  of  the  lungs,  heart, 
and  other  Internal  organs,  common  experience 
informs  us  that  an  individual  may  have  them, 
in  active  form,  without  at  the  time  being 
conscious  of  the  fact  and  beyond  the  power  of 
any  one,  however  learned  or  skillful,  to  dis- 
cover. Did  the  company  expect,  when  re- 
quiring categorical  answers  to  the  existence 
of  diseases  of  that  character,  that  the  ap- 
plicant should  answer  with  absolute  certain- 
ty about  matters  of  which  certainty  could 
not  possibly  be  predicated?  Did  it  intend 
to  put  upon  him. the  responsibility  of  know- 
ing that  which  perhaps  no  one,  however 
thoroughly  trained  in  the  study  of  human 
diseases,  could  possibly  ascertain?"  The 
foregoing  language  applies  with  great  force  to 
the  case  In  hand.  The  facts  in  this  case  are 
even  stronger  in  support  of  appellees'  conten- 
tion that  a  warranty  was  not  intended  than 
In  the  Moulor  Case,  from  which  we  have 
quoted. 

We  are  of  the  opinion  that  there  Is  suf- 
ficient reason  for  holding  the  alleged  state- 
ments In  this  case  to  be  representations  and 
not  warranties,  aside  from  those  already 
suggested.  Following  the  categorical  answers 
to  the  list  of  questions,  the  application  con- 
tains this  language:  "Having  carefully  read 
and  fully  understanding  the  foregoing  ques- 
tions, I  declare  that  I  have  never  had  any  of 
the  diseases  mentioned  or  any  other  serious 
ailment"  The  words  "other  serious  ailment" 
may  fairly  be  said  to  modify  all  of  the  nega- 
tive answers  to  the  preceding  list  of  ques- 
tions. Any  person  reading  the  entire  ap- 
plication would  conclude  that  it  was  only 
information  in  respect  to  serious  ailments 
that  was  sought  by  the  company.  A  physi- 
cian who  testifies  in  this  case  for  appellant 
says  that  a  cold  accompanied  with  a  cough 
is  one  form  of  bronchitis,  but  he  says  It  is 
not  a  serious  ailment,  and,  further,  that  the 
attacks  of  bronchitis  for  which  he  had  treat- 
ed the  assured  could  not  be  said  to  be  serious 
ailments.  Manifestly  the  company  did  not 
expect  that  the  applicant  would  be  able  to 
remember  every  cold  he  ever  had  which  was 
accompanied  with  a  cough,  during  his  entire 
life,  together  with  the  duration  of  his  Ill- 
ness and  the  name  and  address  of  the  at- 
tending physician,  If  any.  Neither  would 
the  applicant  so  understand,  but,  on  the 
contrary,  he  would  naturally  understand  that 
the  question  related  to  something  more  seri- 
ous and  material.  If  the  question  had  been 
formulated  In  this  way:  "Have  you  ever  had 
bronchitis  or  other  serious  ailment?"  would 
not  the  words  "other  serious  ailment"  clear- 
ly exclude  in  the  mind  of  any  reasonable 
person  an  ordinary  cold  accompanied  with 
a  cough?  In  our  opinion  the  trial  court  prop- 
erly construed  the  questions  and  answers  in 
this  case  as  mere  representations  and  not 
warranties,  and  that  the  rulings  of  the  court 
as  to  the  pleas  and  instructions,  in  accord* 
ance  with  this  interpretation,  were  proper. 

There  is  some  objection  made  to  the  ad- 
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mlssibility  of  certain  evidence,  but  the  ap- 
pellant's contention  in  this  regard  is  without 
merit. 

We  have  been  asked  by  appellees  in  thi* 
case  to  award  10  per  cent  damages  because 
the  appeal  has  been  taken  merely  for  delay. 
We  cannot  say  that  there  is  a  want  of  good 
faith  or  that  the  appeal  was  prosecuted  mere- 
ly for  delay  on  the  part  of  appellant  from  the 
Appellate  Court,  and  accordingly  appellees' 
motion  for  the  statutory  10  per  cent  damages 
will  be  denied. 

Finding  no  error  In  these  Judgments,  the 
Judgments  of  the  Appellate  Court  for  the 
First  District  will  be  affirmed. 

Judgment  affirmed. 


(230  111.  5581 

CONNOR  et  al.  t.  GARDNER. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec  6,  1907.) 

1.  Wills— Construction. 

A  will  should  be  so  construed,  if  possible, 
as  to  prevent  intestacy  as  to  any  portion  of  the 
estate. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  964,  965.] 

2.  Same— Gifts. 

A  gift  is  made  without  any  express  words 
of  gift,  if  an  intention  to  give  clearly  appears 
from  the  will  as  a  whole. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  |  988.] 

8.  Same— Devise  bt  Implication. 

While  a  devise  by  implication  cannot  rest 
on  conjecture,  it  is  not  required  that  the  infer- 
ence should  be  absolutely  irresistible;  it  being 
sufficient  if  the  circumstances  taken  together 
afford  such  an  inference  as  leaves  no  doubt  of 
the  testator's  intention. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  |  999.] 

4.  Same— Rule  in  Shelley's  Case. 

The  word  "children"  in  a  will  does  not 
ordinarily  mean  "heirs"  or  "heirs  of  his  body," 
so  as  to  bring  a  devise  under  the  operation  of 
the  rule  in  Shelley's  Case,  unless  the  context  of 
the  will  leaves  no  doubt  of  6uch  intention. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  S§  1372-1378.] 

5.  Same— Heibs. 

The  word  "heirs"  is  a  word  of  limitation, 
and  not  of  purchase,  and,  when  used  in  a  will, 
its  legal  intendment  is  to  designate  a  class  of 
persons  who  are  to  take  in  succession  from 
generation  to  generation,  the  law  effectuating 
this  purpose  by  declaring  a  fee  to  pass  to  the 
first  taker. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  S§  1090-1102,  1114-1128.] 

6.  Same. 

Testator  gave  a  life  estate  expressly  to  his 
wife,  reciting  that  he  desired  to  make  a  "dispo- 
sition" of  his  estate.  He  gave  a  certain  farm 
to  his  son  in  fee,  providing  that,  if  the  farm 
was  not  equal  to  the  shares  remaining  to  be  di- 
vided among  his  other  children,  the  other  shares 
should  contribute  to  make  the  shares  equal. 
The  will  also  provided  that  the  shares  of  tes- 
tator's three  daughters  were  to  be  equal  and  free 
from  the  control  of  their  husbands,  and  gave 
the  executors  power  in  trust  to  control,  rent, 
sell,  and  convey  the  property  of  the  daughters. 
The  will  provided  that  the  shares  of  the  daugh- 
ters "shall  be  theirs  and  their  child's  or  children** 
exclusively,"  and  that,  besides  her  "equal  share" 


in  all  testator's  .estate,  one  of  his  daughters 
should  have  her  own  riding  horse  and  saddle. 
It  further  provided  that  If  any  of  testator'* 
children  should  die  childless,  their  shares,  ex- 
cept as  the  law  otherwise  directed,  should  revert 
to  the  other  children  equally.  There  was  no  di- 
rect or  express  devise  of  real  estate  to  any  of 
the  children  except  the  son,  to  whom  the  farm 
waa  devised.  Held,  that  the  testator's  intention 
was  to  devise  the  fee-simple  title  in  the  lands  of 
his  estate  to  each  of  the  three  children. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  49,  Wills,  §§  1319-1350.] 

Appeal  from  Circuit  Court,  Sangamon 
County;  James  A.  Creighton,  Judge. 

Bill  by  James  Gardner  against  John  F. 
Connor  and  others.  Decree  for  complainant 
and  defendants  appeal.  Affirmed. 

James  Gardner,  appellee  herein,  claiming 
to  be  the  owner  in  fee  and  In  possession  of 
the  E.  %  of  the  N.  E.  %  of  section  20,  town- 
ship 16  N.,  range  7  W.,  in  Sangamon  county, 
111.,  filed  a  bill  in  chancery  to  remove  as  a 
cloud  upon  his  title  certain  alleged  claims  of 
appellants  based  on  the  last  wilt  and  testa- 
ment of  Joseph  Berry,  deceased.  Appellants 
answered  the  bill,  denied  that  the  appellee 
was  the  owner  in  fee,  and  set  up  the  claim 
that  appellants  were  the  owners  in  fee  un- 
der the  will  of  their  grandfather,  Joseph 
Berry.  The  answer  set  out  the  will  in  haec 
verba.  Appellee  filed  exceptions  to  the  an- 
swer, and  the  circuit  court  held  that  under 
the  will  appellants  bad  no  interest  in  the 
premises,  sustained  the  exceptions,  and  or- 
dered all  portions  of  the  answer  relating  to 
said  will,  and  the  copy  thereof,  expunged 
from  the  answer.  The  cause  was  referred 
to  the  master,  who  took  the  evidence  upon 
the  allegations  of  the  appellee's  bill  and  rec- 
ommended a  decree  in  accordance  with  the 
prayer  thereof.  Accordingly  the  prayer  of 
the  bill  was  granted,  and  appellee  was  ad- 
judged to  be  the  owner  in  fee,  and  that  the 
appellants  had  no  interest  right,  or  title  in 
said  premises  by  virtue  of  the  will  set  out 
In  the  answer.  Appellants  excepted  and 
have  appealed  to  this  court,  assigning  as  er- 
ror the  ruling  of  the  court  holding  that  ap- 
pellants had  no  Interest  or  title  under  tht 
will  and  In  expunging  it  from  the  answer 
and  In  decreeing  the  relief  prayed  for  In  the 
bill. 

The  will  of  Joseph  Berry,  under  which 
appellants  set  up  title,  Is  as  follows:  "Know 
all  men  whom  it  may  concern,  that  I,  Jo- 
seph Berry,  of  Bath  county,  state  of  Ken- 
tucky, being  of  sound  and  deposing  mind 
and  desiring  to  make  a  disposition  of  my  es- 
tate at  my  leisure,  do  now  make  it  as  fol- 
lows, viz.:  I  will  and  direct  that  all  my 
Just  debts  be  honestly  paid,  and  if  my  per- 
sonal property  be  not  sufficient  for  that  pur- 
pose, then  such  of  my  real  estate  as  shall 
seem  most  advisable  to  my  executors  shall 
be  sold  for  that  purpose.  I  will  and  direct 
that  my  wife,  Jane  C.  Berry,  have  one-third 
part  of  my  estate  during  her  life,  as  the 
law  directs.  I  further  will  and  direct  that 
my  son  Joseph  A.  Berry  after  my  death  shall 
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own  and  possess  forever  my  farm  I  now  live 
on,  lying  on  Flat  creek  and  containing  about 
three  hundred  acres  of  land,  be  It  more  or 
less  (reserving  my  wife's  right  of  dower  to 
her  If  then  living),  on  condition  that  he  lives 
with  me  during  my  life,  supports  myself  and 
family  and  attends  to  my  business  and  the 
cultivation  of  my  farm,  all  the  proceeds  be- 
ing mine  except  what  we  may  agree  on  as 
his;  and  If  the  above  named  farm  shall  not 
be  an  equal  share  or  portion  of  all  my  es- 
tate, Including  in  the  estimate  the  Paris  and 
Bourbon  property  not  disposed  of  which  my 
wife  inherited  of  her  father,  so  as  to  make 
his  share  equal  to  the  share  of  the  rest  of 
my  children,  viz.,  James  J.  Berry,  Eliza- 
beth, Mary  Jane  and  Ann  Amelia,  respec- 
tively, or  of  such  of  them  as  shall  then  be 
living,  or  their  child  or  children  being  their 
legal  representatives,  then  said  Joseph  A. 
Berry  shall  receive  of  the  rest  of  my  estate, 
and  of  the  landed  property  my  wife  inherited 
from  her  father,  as  together  shall  make  his 
share  equal  to  that  of  the  rest  of  my  chil- 
dren, respectively.  But  if  the  share  of  said 
Joseph  A.  Berry  (I  mean  the  farm)  should 
exceed  the  share  of  the  residue  of  my  chil- 
dren, respectively,  there  shall  be  no  deduc- 
tion made  from  said  farm,  but  he  shall  own 
and  possess  all  said  farm  as  his  share  and  in 
consideration  of  his  expenses  and  trouble  in 
attending  to  my  business  and  supporting  my- 
self and  family,  and  giving  and  returning  to 
me  a  bond  I  formerly  executed  to  him  for 
two  hundred  and  eighty-two  and  ten  hun- 
dreths  acres  of  land  lying  in  Rush  county 
and  state  of  Indiana.  I  further  will  and 
direct  the  shares  or  portions  of  my  estate 
falling  to  my  daughters,  respectively,  shall 
be  theirs  and  fhelr  child's  or  children's  ex- 
clusively, shall  be  under  the  control  of  my 
executors  to  rent,  lease,  sell  and  convey  said 
property  of  said  daughters,  to  give  each,  as 
their  necessity  may  demand,  a  part  of  the 
money,  vest  part  in  bank  stock  or  withdraw 
said  stock  when  advisable,  and  may  vest  part 
of  said  money  In  other  landed  property  for 
the  sole  benefit  of  said  daughters  and  chil- 
dren, at  the  discretion  of  my  executors,  said 
daughters'  share  or  portion  to  be  free  from 
the  control,  debts  or  liabilities  of  their  hus- 
bands; and  if  any  of  my  daughters  or  sons 
should  die  childless,  then  her  or  their  share 
or  shares  shall,  except  as  the  law  otherwise 
directs,  revert  to  the  residue  of  my  children, 
equally.  I  further  direct  that  the  sum  of 
$1,500  be  deducted  from  the  share  of  my 
son  James  J.  Berry  on  account  of  the  ex- 
pense of  his  education,  and  also  the  sum  of 
$712  which  I  gave  him  after  his  education 
was  completed,  so  that  his  share  shal)  be 
less  than  that  of  the  rest  of  my  children, 
respectively,  by  those  sums  last  named.  And 
I  further  desire,  empower  and  direct  my 
executors  to  manage  and  use  the  share  of 
my  estate  falling  to  my  son  James  J.  Berry, 
-which  will  consist  mostly  of  Illinois  and 
Indiana  land,  for  his  sole  benefit  and  his 
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children,  if  any,  to  rent,  lease,  sell  and  con- 
vey part  or  all  of  said  James  J.  Bery's  share 
and  dispose  of  and  vest  the  proceeds  as  in 
their  judgment  may  seem  best  for  his  bene- 
fit, or  if  and  when  the  said  executors  shall 
judge  it  advisable,  to  convey  his  share,  or 
part  thereof,  in  my  estate  to  himself,  said 
James  J.  Berry,  they  shall  so  convey.  And 
further  I  will  and  desire  my  son  Joseph  A. 
Berry,  my  brother,  John  Berry,  and  Thomas 
Gordon,  Esq.,  be  executors  of  this  my  last 
will  and  testament,  with  power  to  choose 
others  in  their  stead,  If  necessary.  I  also 
direct  that  ray  two  grown  slaves,  Tarlton  and 
Phebe,  be  sold  to  reasonably  good  masters; 
and  further,  that  my  two  female  slaves 
Rachel  and  Ellen,  when  arrived  at  the  age 
of  twenty-one  years,  be  free  and  sent  to 
Liberia  or  colony  in  Africa  as  soon  as  the 
hire  of  each  shall  defray  expenses  of  trans- 
portation. And  further,  that  my  young,  slave 
Jemima,  in  consideration  of  her  earlier  de- 
velopment of  mind  and  in  view  of  the  prob- 
able advanced  stage  of  colonization  by  that 
period,  and  that  she  may  accompany  her  sis- 
ter, Ellen,  be  free  when  seventeen  years  of 
age,  and  also  sent  to  colony  In  Africa  as 
soon  as  her  hire  will  suffice  to  defray  the 
expenses  of  her  transportation,  and  that  my 
executors  attend  to  the  hiring  and  transpor- 
tation of  said  slaves  to  an  African  colony. 
And  further,  I  direct  that  If  any  heir  or  heirs 
of  mine  shall  Institute  against  or  go  to  law 
with  another  heir  or  heirs  of  mine  respect- 
ing my  estate  or  part  thereof,  said  heir  or 
heirs  thus  going  to  law  shall  forfeit  and  lose 
one-half  of  my  estate  they  were  otherwise 
entitled  to,  to  be  divided  among  the  other  of 
my  heirs,  equally.  This  clause  is  not  Intend- 
ed to  prohibit  the  legalizing  some  necessary 
and  formal  proceedings  nor  to  prevent  any 
heir  or  heirs  from  defending  their  just  rights 
by  law,  if  Invaded  by  another  heir  or  heirs, 
but  in  case  of  any  difficulty  or  dispute  should 
arise  among  any  heirs  of  mine  about  my 
estate,  it  Is  my  wish  and  Intention  that  ar- 
bitrators chosen  by  my  executors  shall  settle 
and  determine  finally  such  difficulties.  I 
further  direct  that  my  daughter  Ann  Amelia, 
besides  her  equal  share  in  all  my  estate, 
have  and  own  her  riding  horse  and  saddle, 
and  a  new  •  •  •  that  is  in  my  house. 
That  all  my  other  household  and  kitchen 
furniture  and  bedding  shall  belong  to,  as 
well  as  my  dwelling  house,  to  my  wife  dur- 
ing her  lifetime,  and  said  house  be  a  home 
free  of  charge  to  my  daughter  Ann  Amelia 
while  she  remains  unmarried  and  at  the 
death  of  my  wife  shall  belong  to  my  son 
Joseph  A.  Berry,  and  that  all  my  books  be 
equally  divided  among  my  children,  giving 
only  to  my  sons,  not  to  my  daughters,  my 
books  in  dead  languages,  and  to  my  son 
Joseph  A.  Berry  my  medical  books.  Wit- 
ness my  hand  and  seal  which  I  have  sub- 
scribed in  the  presence  of  the  subscribing 
witnesses  who  have  subscribed  their  names 
In  the  presence  of  myself  and  of  each  other, 


Digitized  by  Google 


642  82  NORTHEASTERN  REPORTER.  (I1L 


this  seventh  day  of  May,  In  the  year  of  our 
Lord  eighteen  hundred  and  fifty.  Joseph 
Berry.    [L.  S.]" 

It  Is  averred  in  the  answer  that  appellants 
were  the  surviving  children  and  heirs  at  law 
of  Mary  Jane  Connor,  who  was  the  daughter 
of  Joseph  Berry  and  one  of  the  devisees 
under  his  will.  It  Is  also  averred  that  the 
mother  of  appellants,  Mary  Jane  Connor,  and 
her  brothers  and  sisters,  devisees  under  the 
will  of  Joseph  Berry,  after  the  death  of 
Joseph  Berry,  and  In  the  year  1852,  entered 
Into  a  partition  agreement  in  writing,  by 
which  it  was  agreed  that  certain  persons 
therein  named  should  make  a  partition  and 
division  of  the  real  estate  in  Sangamon  coun- 
ty, 111.,  among  the  several  devisees  under 
Berry's  will,  and  that  the  said  agreement  was 
duly  recorded,  and  that  the  commissioners 
therein  named  proceeded  to  make  a  partition 
and  division  among  the  parties,  and  that  the 
land  in  controversy  was  assigned  and  set  off 
to  Mary  Jane  Connor,  with  other  lands,  as 
her  share  under  the  will  aforesaid,  and  It  is 
averred  In  the  answer  that  the  partition 
among  the  devisees  of  Joseph  Berry  was  ap- 
proved by  all  of  the  parties  to  said  agreement 
and  acquiesced  In  by  them  and  the  report 
was  duly  recorded.  The  answer  charges  that 
appellee  and  his  grantors  had  actual  notice  of 
the  rights  of  the  appellants  before  they  ac- 
quired any  title  to  said  premises.  Appel- 
lants' answer  further  avers  that  under  the 
provisions  of  said  will,  and  by  virtue  of  said 
partition,  their  mother,  Mary  Jane  Connor, 
only  acquired  a  life  estate  in  said  premises, 
and  that  upon  her  death  the  same  became  the 
absolute  property  of  appellants,  who  were 
her  only  children.  It  is  averred  that  Mary 
Jane  Connor  died  in  May,  1905,  intestate, 
leaving  appellants  as  her  only  children  sur- 
viving. 

The  evidence  shows  that  the  appellee  de- 
rived title  by  warranty  deed  from  David  W. 
Clarke  and  wife,  executed  February  14,  1895, 
and  that  Clarke  derived  title  by  two  deeds 
—one  executed  by  Joseph  A.  Berry  and  wife 
May  1, 1875,  and  another  warranty  deed  from 
R.  M.  Connor  and  Mary  Jane  Connor,  his 
wife,  dated  March  22,  1875.  Joseph  A.  Berry 
was  a  son  of  the  testator,  Joseph  Berry,  and 
sole  acting  executor  under  his  will.  The  evi- 
dence shows  that  Joseph  A.  Berry  purchased 
the  land  in  controversy  at  a  master's  sale, 
and  that  on  November  21,  1872,  a  master's 
deed  Issued  to  him  for  the  land  in  contro- 
versy. The  evidence  further  shows  that 
Clarke  went  into  the  actual  possession  of  the 
premises,  claiming  to  be  the  owner,  by  virtue 
of  the  deeds  from  Mary  J.  Connor  and  hus- 
band and  Joseph  A.  Berry  and  wife  in  1875, 
and  that  he  continued  in  the  actual,  exclusive 
possession  of  the  premises,  claiming  to  be 
the  owner,  and  that  he  paid  all  taxes  and 
assessments  on  said  lands  as  the  same  became 
due,  until  he  sold  and  conveyed  the  lands  to 
appellee,  In  1895,  and  that  appellee  has  con- 
tinued such  possession  and  payment  of  taxes 


under  claim  of  ownership  to  the  present  time. 
There  is  a  period  of  actual  adverse  posses- 
sion under  claim  and  color  of  title  and  pay- 
ment of  taxes  for  approximately  30  years. 

Albert  Saizensteln,  for  appellants.  Patton 
&  Patton,  for  appellee. 

VICKERS.  J.  (after  stating  the  facts  as 
above).  The  question  over  which  the  most 
serious  contention  exists  is:  What  interest, 
if  any,  did  Mary  Jane  Connor  take  under 
the  will  of  Joseph  Berry?  The  appellants 
insist  that  their  mother  took  a  life  estate 
only,  with  remainder  In  fee  to  her  children, 
and  that  by  the  partition  and  her  subsequent 
conveyance  to  Clarke,  and  Clarke's  convey- 
ance to  appellee,  only  a  life  estate  was  con- 
veyed, and  that  appellee  and  his  grantors, 
being  the  owners  of  the  life  estate,  could 
acquire  no  rights,  by  possession  and  payment 
of  taxes,  against  the  remaindermen  so  long 
as  the  life  estate  existed,  while,  on  the  other 
hand,  appellee  contends,  first,  that  Mary  Jane 
Connor  took  no  Interest  whatever  under  her 
father's  will,  and  that  whatever  Interest  she 
had  in  the  premises  she  acquired  by  descent; 
second,  that,  if  any  Interest  passed  to  Mary 
Jane  Connor  under  the  will,  It  was  an  In- 
terest in  fee,  and  not  a  mere  life  estate.  It 
is  therefore  apparent  that  the  determination 
of  the  rights  of  the  parties  to  this  contro- 
versy depends  largely  upon  the  construction  to 
be  given  to  the  will  of  Joseph  Berry.  The 
testator  resided  at  the  time  the  will  was  ex- 
ecuted, In  1850,  on  a  farm  on  Flat  creek. 
Bath  county,  Ky.  He  had  a  wife,  Jane  C. 
Berry,  and  five  children — two  sons,  Joseph  A 
and  James  J.  Berry,  and  three  daughters. 
Elizabeth,  Mary  Jane,  and  Ann  Amelia  Berry. 
At  the  time  of  his  death  he  owned  the  farm 
on  which  he  resided  on  Flaf  creek,  containing 
about  300  acres  of  land,  and  other  real  es- 
tate, and  a  large  amount  of  personal  property 
in  Kentucky.  He  also  owned  about  2^00 
acres  of  land  in  Sangamon  county,  111.,  and 
considerable  real  estate  in  the  state  of  Indi- 
ana. 

It  will  be  seen  by  a  careful  reading  of  the 
will  set  out  in  the  statement  that  the  funda- 
mental difficulty  arises  out  of  the  failure  of 
the  testator  to  make  any  direct  or  explicit 
disposition  of  four-fifths  of  his  estate.  It 
will  be  noted  that  after  providing  for  the  pay- 
ment of  his  just  debts  and  a  one-third  inter- 
est in  his  estate  for  his  wife,  the  testator 
gives  absolutely  to  his  son  Joseph  A.  Berry, 
in  fee,  the  farm  on  which  the  testator  then 
resided,  lying  on  Flat  creek,  containing  about 
300  acres,  reserving  the  right  of  dower  to  his 
wife  therein  if  she  survived  him.  Nowhere 
In  the  will  is  there  any  other  express,  specific 
devise  of  any  of  the  real  estate,  either  in 
Indiana  or  Illinois.  A  careful  reading  of  the 
will,  however,  will  disclose  that  the  testator 
intended  that  bis  son  Joseph  A.  Berry  should 
have  the  Flat  creek  farm,  and,  in  case  that 
farm  was  not  equal  to  the  shares  remaining 
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to  be  divided  among  his  other  children,  the 
other  shares  should  contribute  to  bring  the 
value  of  Joseph  A.'s  share  up  to  the  value  of 
the  shares  received  by  his  other  children; 
that,  if  the  Flat  creek  farm  should  exceed 
one-nfth  in  value,  it  was  not  to  be  reduced; 
that  from  the  share  of  James  J.  Berry,  $2,- 
212  was  to  be  deducted  on  account  of  advance- 
ments made  to  him ;  that  the  shares  of  his 
three  daughters  were  to  be  equal,  and  that 
such  shares  should  be  free  from  the  control, 
debts,  or  liabilities  of  their  husbands,  and 
that  the  executors  of  the  will  took  a  power 
in  trust  to  control,  rent,  lease,  sell,  and  con- 
vey the  property  of  said  daughters.  In  con- 
struing the  will  such  a  construction  should  be 
adopted,  If  possible,  as  to  prevent  intestacy 
as  to  any  portion  of  the  estate.  It  Is  always 
presumed  that  the  testator  did  not  Intend  to 
die  Intestate  as  to  any  part  of  his  estate. 
King  v.  King,  168  HI.  273,  48  N.  E.  582; 
Minkley  v.  Simons,  172  111.  323,  50  N.  E.  176; 
Oraw  v.  Craw,  210  111.  246,  71  N.  E.  450; 
Greenwood  v.  Greenwood,  178  111.  387,  53  N. 
E.  101.  The  legal  presumption  In  this  case  is 
strengthened  by  the  clear  expression  by  the 
testator  of  his  Intention  to  dispose  of  his 
entire  estate,  found  in  the  first  sentence  of  the 
will,  as  follows:  "Know  all  men  whom  it 
may  concern,  that  I,  Joseph  Berry,  of  Bath 
county,  state  of  Kentucky,  being  of  sound 
and  deposing  mind  and  desiring  to  make  a 
disposition  of  my  estate  at  my  leisure,  do 
now  make  it  as  follows."  The  words  "disposi- 
tion of  my  estate"  Indicate  a  purpose  to  dis- 
pose of  all  his  estate,  and  not  a  part  of  it 
Again,  referring  to  the  Flat  creek  farm,  the 
testator  says:  "If  the  above  named  farm 
shall  not  be  an  equal  share  or  portion  of  all 
my  estate,  including  In  the  estimate  the  Paris 
and  Bourbon  property,"  etc. — thus  showing 
that  the  testator  had  in  mind  his  entire  es- 
tate, and  contemplated  an  equal  division 
of  It  among  his  children  by  his  will.  The  in- 
tention of  the  testator  to  make  a  full  and 
complete  disposition  of  his  entire  estate  is 
further  shown  by  the  clause  directing  that, 
"If  any  heir  or  heirs  of  mine  shall  institute 
against  or  go  to  law  with  another  heir  or 
heirs  of  mine  respecting  my  estate  or  part 
thereof,"  such  heir  should  forfeit  one-half  of- 
the  estate  that  he  would  otherwise  be  entitled 
to ;  and  also  the  provision  that,  if  "any  diffi- 
culty or  dispute  should  arise  among  any  heirs 
of  mine  about  my  estate,"  the  same  should 
be  determined  by  arbitrators  chosen  by  the 
executors.  If  the  testator  failed  to  dispose 
of  his  entire  estate  by  his  will,  such  failure 
is  not  due  to  any  expressed  Intention  to  die 
intestate  as  to  any  part  thereof. 

Having  determined  what  the  intention  of 
the  testator  was,  the  next  matter  requiring 
consideration  is  whether  such  intention  is  so 
expressed  or  implied  In  the  words  of  the  will 
as  to  carry  into  effect  such  Intention  consist- 
ently with  the  rules  of  law.  As  already 
pointed  out,  there  is  no  direct  or  express  de- 


vise of  real  estate  to  any  of  his  children  ex- 
cept Joseph  A.  Berry,  but  in  our  opinion  the 
intention  to  devise  the  residue  of  his  estate 
in  equal  parts  to  his  four  other  children,  less 
deductions  from  James'  share,  is  so  manifest 
from  the  general  testamentary  scheme  as 
gathered  from  the  words  of  the  will,  that  a 
devise  by  Implication  must  be  held  to  have 
been  made.  A  gift  Is  made,  without  any  ex- 
press words  of  gift,  if  an  Intention  to  give 
clearly  appears  from  the  will  as  a  whole. 
Rood  on  Wills,  |  495.  A  devise  by  impli- 
cation cannot  rest  upon  conjecture,  but  it  is 
not  required  that  the  inference  should  be  ab- 
solutely Irresistible.  It  is  enough  if  the 
whole  circumstances,  taken  together,  afford 
such  an  inference  as  leaves  no  doubt  in  the 
mind  of  the  judge  who  has  to  decide  as  to  the 
Intention  of  the  testator.  Hartley  v.  Hurle, 
5  Ves.  546;  Bootle  v.  Blundell,  19  Ves.  517. 
To  uphold  a  legacy  by  implication,  the  infer- 
ence from  the  will  of  the  testator's  intention 
must  be  such  as  to  leave  no  hesitation  in  the 
mind  of  the  court  and  permit  of  no  other  rea- 
sonable Inference.  Bradhurat  v.  Field,  135 
N.  Y.  564,  32  N.  E.  115;  Brown  v.  Qulntard, 
177  N.  Y.  75,  69  N.  B.  225.  Referring  to  the 
shares  of  the  daughters,  the  will  provides: 
"I  further  will  and  direct  the  shares  or  por- 
tions of  my  estate  falling  to  my  daughters, 
respectively,  shall  be  theirs  and  their  child's 
or  children's  exclusively,"  etc.  Again,  re- 
ferring to  his  daughter  Ann  Amelia,  the  tes- 
tator uses  this  language:  "I  further  direct 
that  my  daughter  Ann  Amelia,  besides  her 
equal  share  In  all  my  estate,  have  and  own 
her  riding  horse  and  saddle  and  a  new 
•  •  •  that  is  now  in  my  house."  Of  the 
15  or  more  times  where  the  testator  uses  the 
words  "share"  or  "portion"  the  above  is  the 
only  place  where  the  share  is  qualified  by 
the  word  "equal."  In  other  parts  of  the 
will  Ann  Amelia's  share  or  portion  is  refer- 
red to  simply  as  "her  share"  or  "her  por- 
tion"; but  in  the  expression  last  above  quot- 
ed the  testator  gives  Ann  Amelia  her  riding 
horse  and  saddle  "besides  her  equal  share  in 
all  my  estate."  Can  there  be  any  reasonable 
doubt  that  the  testator  Intended  that  Joseph 
A.  should  have  the  Flat  creek  farm,  and,  if 
necessary,  enough  to  make  it  equal  to  a  one- 
fifth  share  of  his  entire  estate,  and  that  he  in- 
tended that  his  son  James  J.  should  have  one- 
fifth,  less  the  advancements  made  to  him,  and 
that  the  three  daughters  should  each  have 
one-fifth,  and  that  Ann  Amelia  should,  in  ad- 
dition thereto,  have  her  riding  horse  and  sad- 
dle? It  seem b  to  us  that  the  inference  is  so 
clear  that  the  case  is  controlled  by  the  rules 
relating  to  devises  by  implication. 

Appellants  Insist  that  the  daughters  of  the 
testator  took  merely  a  life  estate  with  re- 
mainder in  fee  to  their  children.  This  con- 
tention Is  based  on  the  clause  of  the  will 
which  directs  that  "the  shares  or  portions  ot 
my  estate  falling  to  the  daughters,  respec- 
tively, shall  be  theirs  or  their  child's  or  chil- 
dren's exclusively";  the  argument  being  that 
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a  devise  to  one  and  his  "child"  or  "children" 
passes  only  a  life  estate  to  the  first  taker 
with  remainder  In  fee  to  his  children.  Where 
a  devise  is  made  to  a  person  and  his  children, 
It  may  mean  any  one  of  three  dispositions: 
(1)  That  the  devisee  named  should  have  the 
whole  estate;    (2)  that  the  devisee  should 
have  a  life  estate  and  a  remainder  in  fee  to 
bis  children;  (3)  that  the  devisee  named,  and 
his  children  should  take  jointly  or  as  tenants 
in  common.  Rood  on  Wills,  §  552.  The  word 
"children,"  in  a  will,  does  not  ordinarily 
mean  "heirs"  or  "heirs  of  his  body,"  so  as  to 
bring  the  devise  under  the  operation  of  the 
rule  in  Shelley's  Case,  unless  the  context  of 
the  will  leaves  no  doubt  of  such  Intention. 
The  word  "heirs"  Is  a  word  of  limitation, 
and  not  of  purchase;  and,  when  used  In  a 
will,  its  legal  intendment  is  to  designate  a 
class  of  persons  who  are  to  take  In  succes- 
sion, from  generation  to  generation,  and  the 
law  effectuates  this  purpose  by  declaring  a 
fee  to  pass  to  the  first  taker,  or,  as  it  Is 
sometimes  expressed,  by  giving  a  life  estate 
to  the  first  taker  and  a  limitation  in  fee  to 
himself.    Kales  on  Future  Interests,  9  129; 
Schaefer  v.  Schaefer,  141  111.  837,  31  N.  B. 
136;  Strawbrldge  v.  Strawbridge,  220  111.  61, 
77  N.  E.  78,  4  L.  R.  A.  (N.  S.)  948,  110  Am. 
St  Rep.  226.  The  words  "sons,"  "daughters," 
"child,"  and  "children"  are  not  technical,  le- 
gal terms,  to  which  a  fixed  and  determined 
meaning  must  be  given  regardless  of  the 
sense  in  which  they  are  employed;  but  they 
are  flexible  and  subject  to  construction,  to 
give  effect  to  the  intention  of  the  testator. 
In  Schaefer  v.  Schaefer,  supra,  this  court 
gave  the  word  "children,"  where  the  same  oc- 
curred twice  in  the  same  clause,  directly  op- 
posite meanings,  holding  that  in  one  case  It 
meant  heirs  and  was  a  word  of  limitation, 
and  In  the*  other  that  It  was  a  word  of  pur- 
chase.  The  rule  In  Shelley's  Case  often  de- 
feats the  clearly  expressed  Intention  of  the 
testator.   In  a  devise  to  one  for  and  during 
his  natural  life  with  remainder  to  his  heirs 
In  fee,  the  inexorable  rule  of  the  common 
law,  from  which  courts  cannot  escape  with- 
out legislative  aid,  requires  them  to  set  at 
naught  the  clearly  expressed  intention  and 
decide  that  the  testator  gave  a  fee  simple 
title  to  the  first  taker,  although  he  expressly 
limited  It  to  a  life  estate  by  apt  words. 
When,  however,  the  testator  has  used  other 
words,  such  as  "child"  or  "children,"  the  rule 
In  Shelly's  Case  has  no  application,  and  the 
court  is  left  free  to  adopt  a  construction 
which  will  carry  into  effect  the  Intention  of 
the  testator.    It  is  true  the  Intention,  when 
discovered,  may  lead  to  the  same  result  as 
Is  reached  under  the  rule  In  Shelley's  Case 
where  the  word  "heirs"  Is  used,  but,  If  this 
be  so,  It  is  because  the  Intention  Is  carried 
out  by  adopting  such  construction.   It  will 
never  be  so  construed  to  defeat  the  Intention, 
as  may  follow  from  the  rigor  of  the  rule  In 
Shelley's  Case. 
When  the  will  In  hand  Is  considered  In  all 


Its  parts,  and  each  part  compared  with  the 
other,  we  cannot  escape  the  conclusion  that 
the  Intention  of  the  testator  was  to  devise  a 
fee-simple  title  to  each  of  his  children.  We 
reach  this  conclusion  by  considering  that  the 
testator  gave  a  life  estate  expressly  to  his 
wife.   This  shows  he  appreciated  the  differ- 
ence between  a  fee-simple  title  and  a  life 
estate,  and  was  apprised  of  the  proper  meth- 
od of  creating  the  latter.  He  did  not,  by  ex- 
press words,  create  a  life  estate  for  his 
daughters  as  he  did  for  his  wife,  from  which 
an  Inference,  of  more  or  less  strength,  may 
be  deduced  that  he  intended  something  differ- 
ent foi  the  daughters.   Again,  we  find  run- 
ning through  the  whole  will  unmistakable 
evidence  that  the  testator  desired  to  deal 
equitably  with  his  children.  There  can  be  no 
doubt  that  the  devise  to  Joseph  A.  was  a 
fee  in  the  Flat  creek  farm.    The  other 
"shares"  or  "portions"  were  to  be  equal 
shares  in  his  estate.   The  equality  contem- 
plated was  not  merely  equality  of  quantity, 
but  equality  in  value  and  character  of  the 
estate  devised.    It  cannot  be  supposed  that 
the  testator  intended  to  give  Joseph  A.  a  fee 
in  the  Flat  creek  farm,  which  was,  it  is  fair 
to  assume,  improved  and  productive,  and 
give  his  daughters  only  a  life  estate  In  a  lot 
of  cheap,  nonproductive  prairie  lands,  such 
as  much  of  Sangamon  county  was  in  I860. 
These  lands  were  only  appraised  at  from  J8 
to  $12  per  acre  in  1852.   In  fact,  we  do  not 
see  bow  it  would  be  possible  to  procure  the 
equality  which  was,  as  we  conceive,  the  chief 
concern  of  the  testator,  unless  we  assume 
that  it  was  the  Intention  to  pass  the  same 
quality  of  title  to  the  daughters  that  was  giv- 
en to  Joseph  A.   There  is  here  clear  mani- 
festation of  an  Intention  to  give  an  estate  In 
fee.    The  rule  adopted  in  Wilde's  Case,  0 
Coke,  17,  would,  if  followed,  probably  lead 
to  a  different  result;  but  that  rule  does  not 
control  in  this  State,  since  under  our  statute 
words  of  Inheritance  are  not  necessary  to 
pass  a  fee.   Davis  v.  Ripley,  194  111.  399,  62 
N.  E.  852;  Strawbrldge  v.  Strawbrldge,  su- 
pra; Boehm  v.  Baldwin,  221  111.  59,  77  N.  B. 
454. 

It  is  suggested  that  the  provision  that,  if 
any  of  his  children  should  die  childless,  her 
share  or  their  shares  should  revert  to  the 
other  children  equally,  distinguishes  this  case 
from  Davis  v.  Ripley,  supra,  Strawbridge  v. 
Strawbridge,  supra,  and  Boehm  v.  Baldwin, 
supra.  We  do  not  see  how  this  clause  can 
have  any  effect,  since  the  shares  only  revert 
in  case  the  law  does  not  otherwise  dispose 
of  the  estate.  The  clause  is  modified  by  "ex- 
cept the  law  otherwise  directs."  Of  course, 
if  the  devisee  should  die  childless  and  the 
law  did  not  provide  any  other  person  to  take 
the  estate,  it  would  pass  by  descent  to  the 
surviving  brothers  and  sisters,  but,  If  they 
should  leave  a  surviving  husband  or  parent, 
the  law  of  descent  would  direct  otherwise, 
and  the  estate  would  not  be  distributed  among 
the  brothers  and  sisters  equally.  This  clause 
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tends  to  strengthen,  rather  than  weaken,  our 
conclusion  that  the  testator  Intended  to  vest 
an  estate  of  Inheritance,  for  otherwise  there 
would  be  nothing  upon  which  the  clause  "ex- 
cept the  law  otherwise  directs"  could  operate. 

Our  conclusion  is  that  the  testator  devised 
an  equal  portion  of  his  real  estate  to  each 
of  his  children  in  fee,  and  that  Mary  J.  Con- 
nor, the  mother  of  appellants,  obtained  a  title 
in  fee  by  the  partition  made  among  the  chil- 
dren of  Joseph  Berry  to  the  land  in  contro- 
versy, and  when  she  conveyed  the  premises, 
In  1875,  by  general  warranty  deed,  the  title 
passed  to  her  grantee.  Appellants  therefore 
have  no  interest  in  these  premises,  and  the 
court  properly  decreed  that  their  alleged 
claim  was  a  cloud  upon  appellee's  title. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 


(230  IIL  469) 

ADAMS  et  aL  v.  PBABODY  COAL  CO. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec.  6,  1907.) 

1.  Vendor  and  Purchaser— Options  to  Pur- 
ciiase — Consideration. 

An  agreement  providing  that  in  considera- 
tion of  $1  and  other  valuable  consideration  the 
owner  of  land  granted  to  another  the  right  to 
demand  and  receive  on  payment  of  the  further 
sum  of  $t5  per  acre  a  conveyance  of  the  land, 
was  based  on  sufficient  consideration. 

DSd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  23.] 

2.  Same— Nature  or  Option— Withdrawal. 

An  "option"  is  a  continuing  offer  which  the 
offerer  may  not  withdraw  until  the  expiration 
of  the  time  limited. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48.  Vendor  and  Purchaser,  §  23. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  5000-5002,  7739.] 

8.  Contracts— Seal— Consideration. 

Where  a  contract  is  under  seal,  considera- 
tion is  imported. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  §  406.] 

4.  Same— Impeaching— Inadequacy  of  Con- 
sideration. 

Inadequacy  of  consideration  is  of  itself  no 
ground  for  impeaching  a  contract  in  a  court  of 
equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  f  1171.] 

5.  Vendor  and  Purchaser— Option— Bind- 
ing Effect. 

Where  an  agreement  provided  that  in  con- 
sideration of  $1,  etc.,  the  owner  of  land  granted 
to  another,  his  legal  representatives  and  assigns, 
the  right  at  his  or  their  option,  to  demand  and 
receive  on  payment  of  a  certain  further  sum  a 
conveyance  of  the  property  to  such  party,  his 
nominee,  assigns,  or  successors  in  interest,  the 
contract  was  binding  on  the  owners,  devisees, 
and  legatees. 

6.  Conversion  —  Realty  into  Personalty  — 
Option  to  Purchase— Effect. 

Testator  in  his  lifetime  gave  a  written  op- 
tion for  the  purchase  of  land.  By  his  will  he 
Save  his  wife  a  life  estate  in  all  his  real  estate 
and  also  all  the  residue  of  his  personal  prop- 
erty. Held,  that  on  conveyance  of  the  property 
under  the  option  by  testator's  executors  the  pro- 


ceeds passed  an  real  estate,  and  not  as  personal 
estate  under  the  will. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Conversion,  §§  21,  20.] 

Appeal  from  Circuit  Court  Christian  Coun- 
ty; Albert  M.  Rose,  Judge. 

Bill  by  the  Peabody  Coal  Company  against 
William  B.  Adams  and  others.  From  the  de- 
cree defendant  Adams  appeals.  Reversed. 

This  was  a  bill  brought  by  the  Peabody 
Coal  Company  against  William  B.  Adams, 
Marcella  Adams,  executrix  of  Gavin  R. 
Adams,  and  others,  in  the  circuit  court  of 
Christian  county,  for  the  specific  perform- 
ance of  a  written  option,  under  seal,  entered 
Into  between  Francis  S.  Peabody  and  Gavin 
R.  Adams  December  29,  1904;  the  option 
providing,  among  other  things,  that  in  con- 
sideration of  $1  and  other  valuable  consid- 
eration in  band  paid,  said  Adams  gives  and 
grants  to  said  Peabody,  his  legal  representa- 
tives and  assigns,  "the  right,  at  his  or  their 
option,  to  demand  and  receive,  upon  payment 
of  the  further  sum  of  $15  per  acre,  in  cash, 
at  any  time  within  nine  months  from  the 
date  hereof,  a  conveyance  to  said  Francis  S. 
Peabody,  his  nominee,  assigns  or  successors 
in  Interest,  by  warranty  deed,  of  good  title 
In  fee  simple  to  all  tbe  coal  and  other  min- 
erals underlying  the  following  dscribed  prem- 
ises," describing  the  233*4  acres  in  question, 
and  also  provided  that  "all  rights  and  ob- 
ligations created  by  this  agreement  shall  ex- 
tend to  and  be  binding  upon  the  successors, 
heirs,  executors,  administrators  and  assigns 
of  the  parties,  respectively."  This  agreement 
was  assigned  by  Francis  S.  Peabody  to  the 
Peabody  Coal  Company  January  5,  1905. 

Gavin  R.  Adams  died  August  18,  1905.  By 
his  will,  executed  October  15,  1904,  after  di- 
recting that  all  his  just  debts  be  paid,  he  be- 
queathed to  a  stepdaughter,  Mrs.  Maude 
Smith,  a  legacy  of  $1,000,  making  such  legacy 
a  charge  upon  the  real  estate  that  he  should 
own  at  the  time  of  his  decease.  The  will 
further  provides: 

"Third— If  my  wife,  Marcella  Adams,  shall 
survive  my  decease,  I  give  and  devise  to  her, 
subject  to  the  said  charge  or  lien  of  $1,000, 
all  the  real  estate  that  I  shall  own  at  my  de- 
cease, to  have  and  to  hold  for  and  during 
her  natural  life  only,  and  not  in  fee;  and  I 
give  and  bequeath  to  her,  absolutely,  all  the 
residue  of  the  personal  property  that  I  shall 
own  at  my  decease.   •   •  * 

"Fourth — Subject  to  the  life  estate  above 
given  to  my  wife  If  she  survives  my  decease, 
I  give  and  devise  to  my  daughter,  Elsie 
Mabel  Adams,  all  the  real  estate  that  I  shall 
own  at  my  decease,  subject  to  said  charge  of 
$1,000,  to  have  and  to  hold  for  and  during 
her  natural  life  only,  and  not  In  fee.  The 
estate  In  remainder  I  give  and  devise  to  the 
heirs  of  her  body  to  be  born  who  shall  sur- 
vive her  decease.  Failing  such  heir  or  heirs 
of  her  body  surviving  her  decease,  then  and 
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in  that  event  I  give  and  devise  said  estate 
in  remainder  to  such  of  my  own  brothers 
and  sisters,  and  my  step-children,  Walter  B. 
Tyler  and  Maude  Smith,  who  shall  survive 
the  decease  of  my  daughter,  Elsie  Mabel 
Adams,  share  and  share  alike." 

The  will  appoints  the  wife  executrix,  with- 
out bond. 

September  28, 1905,  the  Peabody  Coal  Com- 
pany gave  notice,  directed  to  said  G.  R. 
Adams,  of  Its  election  to  acquire  title  to  the 
coal  and  minerals  underlying  the  premises 
in  question,  and  requesting  that  an  abstract 
be  furnished  for  examination,  and  stating  its 
readiness,  upon  good  title  being  shown,  to 
carry  out  the  provisions  of  the  contract. 
Marcella  Adams,  executrix,  accepted  service 
of  the  notice  and  furnished  the  abstract  of 
title.  After  some  corrections  were  made  in 
the  title  the  Peabody  Coal  Company  filed  this 
bill  setting  up  the  foregoing  state  of  facts 
and  petitioning  the  court  for  specific  per- 
formance of  the  contract,  alleging  that  said 
Marcella  Adams,  as  executrix,  could  not, 
without  an  order  of  court,  convey  said  prop- 
erty. The  bill  made  Marcella  Adams  a  par- 
ty in  her  own  right  and  as  executrix,  and 
also  named  as  parties  Elsie  Mabel  Adams, 
William  B.  Adams,  and  all  the  other  living 
devisees  and  legatees  under  the  will.  After 
the  defendants  were  duly  brought  Into  court, 
Marcella  Adams  filed  her  separate  answer, 
admitting  substantially  the  allegations  of 
the  bill.  Joint  and  several  answers  were 
filed  by  appellant  and  the  other  brothers  and 
sisters  of  the  testator,  admitting  the  making 
of  the  contract,  but  denying  that  the  Pea- 
body Coal  Company  had  a  legal  right  to  ex- 
ercise its  option  after  the  death  of  said 
Adams,  and  averring  that  upon  his  death 
said  optional  contract  became  null  and  void; 
further  averring  that,  if  the  Peabody  Coal 
Company  had  a  right  to  accept  the  option 
after  the  death  of  Adams,  then,  as  the  con- 
version of  real  estate  into  personal  property 
would  take  place  after  the  testator's  death, 
the  court,  by  Its  decree,  should  consider  the 
proceeds  as  real  estate  and  direct  that  It  be 
disposed  of  the  same  as  the  real  estate  of 
the  testator. 

The  decree  of  the  circuit  court  sustained 
the  bill,  directing  that  upon  payment  by 
appellee  to  Marcella  Adams  of  $3,500  she 
should,  as  executrix  and  commissioner  for 
that  purpose  appointed,  execute  and  deliver 
a  deed  in  accordance  with  the  contract,  and 
that  "upon  the  election  to  purchase,  under 
said  option  and  contract,  by  said  Francis 
S.  Peabody  or  his  assigns,  such  purchaser 
became,  from  the  date  of  said  option  con- 
tract, the  equitable  owner  of  said  coal  and 
other  mineral,  together  with  the  rights  and 
privileges  specified  in  said  contract,  and  en- 
titled to  a  legal  conveyance  of  the  same  up- 
on making  the  payment  therefor  specified  In 
said  contract,  and  the  said  executrix,  as  such, 
became  the  equitable  owner  of  said  purchase 
money;  that  said  purchase  money  is  personal 


estate  and  passes  as  such  under  the  said 
will."  An  appeal  was  thereupon  prayed  to 
this  court  by  William  B.  Adams. 

Frank  P.  Drennan,  for  appellant.  Provine 
&  Provine  and  Arthur  W.  Underwood,  for 
appellee  coal  company.  Hogan  &  Wallace, 
for  appellee  Marcella  Adams. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  writing  in  this  case  was  more 
than  an  offer,  and  the  consideration  was  suf- 
ficient to  support  it  as  a  valid  and  binding 
contract.  It  Is  important  to  distinguish  clear- 
ly between  an  offer  to  sell  something,  which 
offer  may  or  may  not  become  a  completed  con- 
tract by  acceptance  In  the  future,  and  a  con- 
tract to  leave  that  offer  open  for  a  time, 
which,  If  accepted,  becomes  at  once  an  execut- 
ed contract.  Only  the  last  is  an  option.  An 
option  Is  a  continuing  offer,  which  the  offer- 
er may  not  withdraw  until  the  expiration  of 
the  time  limited.  21  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  pp.  925,  926.  The  parties  agree- 
ing "to  sell  an  option  to  buy  for  the  sum  of 
$1,  there  is  no  reason  why  such  an  express 
consideration  is  not  an  adequate  one."  Guy- 
er  v.  Warren,  175  111.  328,  51  N.  E.  580. 
Where  the  contract  is  under  seal,  considera- 
tion Is  Imported.  Hayes  v.  O'Brien,  149  111. 
403,  37  N.  E.  73,  23  L.  R.  A.  555;  Forthman 
v.  Deters,  206  111.  159,  69  N.  E.  97,  99  Am.  St 
Rep.  145.  Inadequacy  of  consideration  is, 
of  itself,  no  ground  for  Impeaching  a  contract 
in  a  court  of  equity.  1  Chitty  on  Contracts 
(14th  Am.  Ed.)  p.  30 ;  Lawrence  v.  McCalmont, 
2  How.  (U.  S.)  426,  11  L.  Ed.  326;  Water- 
man v.  Waterman  (C.  C.)  27  Fed.  827.  While 
it  was  formerly  held,  with  some  degree  of 
strictness,  that  the  want  of  mutuality  would 
render  a  contract  for  the  sale  of  land  inca- 
pable of  specific  enforcement,  the  doctrine  of 
the  earlier  cases  upon  this  subject  has  been 
considerably  modified.  "Where  the  party 
holding  an  option  signifies  his  acceptance 
within  the  time  limited  and  upon  the  terms 
stated,  the  obligation  of  the  contract  becomes 
mutual  and  capable  of  enforcement  at  the  in- 
stance of  either  party."  Guyer  v.  Warren, 
supra.  See,  also,  Seyferth  v.  Groves  &  Sand 
Ridge  Railroad  Co.,  217  III.  483,  75  N.  E.  522; 
Carter  v.  Love,  206  111.  310,  69  N.  E.  85 ;  Estes 
v.  Furlong,  59  111.  298.  The  Peabody  Coal 
Company,  being  the  assignee  of  Francis  S. 
Peabody,  had  the  same  rights  as  Peabody. 
Perkins  v.  Hadsell,  50  111.  216.  Under  these 
authorities,  it  is  clear  that  this  option  could 
have  been  specifically  enforced  against  Gavin 
R.  Adams  during  his  lifetime,  and  as  the 
option  specifically  states  that  "all  rights  and 
obligations  created  by  this  agreement  shall  ex- 
tend to  and  be  binding  upon  the  successors, 
heirs,  executors,  administrators  and  assigns 
of  the  parties,"  It  seems  equally  clear  that 
it  Is  binding  upon  the  heirs,  devisees,  and  leg- 
atees. 21  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  925;  Duncan  v.  Wlckllffe.  4  Scam.  (111.)  452  : 
Estate  of  Rapp  v.  Phcenix  Ins.  Co.,  113  III. 
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390,  55  Am.  Rep.  427;  Puller  v.  Bradley,  100 
111.  51,  43  N.  E.  732 ;  Fry  on  Specific  Perform- 
ance (3d  Ed.)  |  57. 

Counsel  for  appellant  does  not  seem  serious- 
ly to  question  the  right  of  the  court  to  en- 
force this  contract  against  the  heirs  and  dev- 
isees of  said  Gavin  It.  Adams,  but  he  does 
insist  that  the  chancellor  incorrectly  held  that 
upon  the  execution  of  the  contract  and  the 
conveyance  of  the  fee-simple  title  to  the  coal 
land  in  question  by  testator's  representative, 
the  purchase  money,  when  the  same  was  paid 
over,  was  personal  property.   Appellant  In- 
sists that  this  purchase  money  when  paid  over 
should  be  considered  as  real  estate,  and  be 
held  te  'pass,  under  the  third  and  fourth 
clauses  of  the  will,  as  real  estate.  While 
numerous  authorities  touching  this  question 
from  other  jurisdictions  have  been  cited,  all 
counsel  state  In  their  briefs  that  this  court 
has  never  decided  the  particular  question  In- 
volved In  this  case.   In  the  recent  case  of 
Covey  v.  Dlnsmoor,  226  111.  438,  80  N.  E  098, 
the  principles  of  law  here  involved  were  fully 
considered,  and  the  case  is  decisive  of  the 
question  now  under  discussion.    It  would 
serve  no  useful  purpose  to  repeat  at  length 
the  reasoning  of  that  decision.   The  doctrine 
of  equitable  conversion,  depending  upon  the 
principle  that  a  court  of  equity  looks  upon 
that  as  done  which  the  parties  to  an  agree- 
ment have  contracted  to  be  done,  should  not 
apply  in' cases  of  this  kind,  as  It  would  re- 
sult In  defeating  the  Intention  of  the  testator, 
which  is  the  paramount  rule  of  construction 
as  to  wills.    Bradsby  v.  Wallace,  202  111.  239, 
66  N.  E.  1088.   Manifestly,  the  testator  in 
this  will  considered  these  mineral  and  coal 
rights  covered  by  the  optional  contract  as  real 
estate.   We  recognize,  as  we  did  in  Covey  v. 
Dlnsmoor,  supra,  that  there  are  authorities 
which  hold  that,  In  contracts  of  sale  upon  the 
purchaser's  option,  the  moment  such  option 
is  exercised  a  conversion,  as  between  the  par- 
ties claiming  title  under  the  vendor,  relates 
back  to  the  time  of  the  execution  of  the  con- 
tract.   But  these  authorities  are  not  in  har- 
mony with  the  decisions  of  this  court  We 
are  folly  satisfied  with  the  rule  stated  in 
Covey  v.  Dlnsmoor,  supra,  and  adhere  to  it 
in  this  case.   The  holding  of  the  chancellor 
that  the  executrix  was  the  equitable  owner  of 
the  purchase  money,  "and  that  said  purchase 
money  Is  personal  estate  and  passes  as  such 
under  the  said  will,"  cannot  be  upheld. 

That  portion  of  the  decree  directing  the  ex- 
ecution and  delivery  of  the  deed  by  the  ex- 
ecutrix In  accordance  with  the  contract,  on 
the  payment  of  the  purchase  money,  will  be 
sustained,  and  that  portion  of  the  decree 
which  found  that  such  purchase  money  was 
personal  estate  and  passed  as  such  under  the 
will  must  be  reversed,  with  direetietfsTdx,  fur- 
ther proceedings  in  harmony  with  the  views 
herein  expressed.  J 
jftaracvad  and  remanded,  with  directions, 
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ACME  HARVESTER  CO.  v.  CHITTICK. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907. 
Rehearing  Denied  Dec.  6,  1907.) 

L  Appeal— Review— Vibdict  on  Conflict- 
ing Evidence. 

Where  there  is  evidence  fairly  tending  to 

support  the  cause  of  action,  the  court  on  appeal 

must  hold  as  a  matter  of  law  that  plaintiff  has 

sustained  his  cause  of  action. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  3,  Appeal  and  Error,  §6  3928-3934.] 

2.  Master  and  Servant  —  Injuries  to  Em- 
ploye—Evidence— Sufficiency. 

Evidence,  in  an  action  for  injuries  to  an 
employe,  in  that  owing  to  the  worn  and  slippery 
condition  of  the  floor  his  feet  slipped  and  his 
hand  was  caught  in  the  knives  of  the  machine 
at  which  he  was  working,  held  not  to  warrant 
the  withdrawal  of  the  case  from  the  jury  at  the 
instance  of  defendant. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  1010.] 

8.  Evidence— Opinion  Evidence  — Subjects 
of  Expebt  Testimony— Cause  and  Effect. 
In  an  action  for  injuries  sustained  by  aa 
employe,  in  that  owing  to  the  worn  and  slippery 
condition  of  the  floor,  which  was  made  of  hard 
maple,  his  feet  slipped  and  bis  hand  was  caught 
in  the  knives  of  the  machine  nt  which  he  was 
working,  witnesses  familiar  with  the  effect  of 
wear  on  maple  floors  could  testify  that  such 
floors  would  become  smooth  and  slippery  from 
constant  use. 

fEd.  Note.— For  cases  In  point  see  Cent  Dig; 
vol.  20,  Evidence,  f  2275.] 

4.  Appeal— Reivew— Decisions  of  Intebme- 
diate  Courts — Questions  Considebkd. 
The  correctness  of  an  instruction  to  which 
no  objection  was  urged  in  the  Appellate  Court 
cannot  be  raised  for  the  first  time  in  the  Su- 
preme Court 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  |  4281.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Writ  of  Error  to  Circuit  Court,  Peo- 
ria County;  N.  E.  Worthlngton,  Judge. 

Action  by  Guy  Cbittlck  against  the  Acme 
Harvester  Company.  From  a  judgment  of 
the  Appellate  Court  Second  District  affirm- 
ing a  Judgment  of  the  Circuit  Court  for 
plaintiff,  defendant  appeals.  Affirmed. 

Lackner,  Butz  &  Miller  and  Plnckney  ft 
McRoberts,  for  appellant  Dailey  ft  Miller, 
for  appellee. 

HAND,  C.  J.  This  was  an  action  on  the 
case  commenced  In  the  circuit  court  of  Peoria 
county  to  recover  damages  for  a  personal  in- 
jury alleged  to  have  been  sustained  by  appel- 
lee while  in  the  employ  of  appellant  The 
Jury  returned  a  verdict  in  favor  of  the  appel- 
lee for  the  sum  of  $6,500,  which  has  been 
affirmed  by  the  Appellate  Court  for  the  Sec- 
ond District  and  a  further  appeal  has  been 
prosecuted  to  this  court 

The  appellant  first  contends  that  the  trial 
court  erred  In  declining  to  take  the  case  from 
the  Jury  at  the  close  of  all  the  evidence.  The 
declaration  alleged  that  the  appellant  failed 
to  provide  a  reasonably  safe  place  for  the 
appellee  in  which  to  work,  In  this :  That  the  ; 
appellee  was  placed  at  work  on  a  certain  ! 
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joiner  woodworking  machine,  the  dangerous 
character  of  which  was  unknown  to  him; 
that  the  floor  In  front  of  said  machine  had 
become  worn,  smooth,  and  slippery  from 
walking  over  the  same  and  by  oil  dripping 
thereon  from  the  machine ;  that  the  appellee 
had  never  worked  on  said  machine  prior  to 
the  day  of  the  accident;  that  while  he  was 
working  upon  said  machine,  in  the  exercise 
of  due  care  for  his  safety,  his  feet  slipped 
on  the  smooth  floor,  and  he  fell  forward  up- 
on the  machine,  and  a  portion  of  his  left 
hand  was  caught  in  the  knives  of  the  machine 
and  severely  Injured.  It  appears  from  the 
evidence  that  the  appellant  was  engaged  In 
operating  a  manufacturing  establishment  near 
Peoria,  In  which  it  manufactured  all  kinds  of 
farm  machinery ;  that  the  appellee  bad  been 
in  its  employ  for  about  one  month  prior  to 
the  time  he  was  Injured;  that  during  that 
time  he  was  doing  general  work  in  and  about 
the  factory ;  that  on  the  day  of  the  accident 
he  was  directed  by  his  foreman  to  do  work 
on  a  certain  Joiner  woodworking  machine; 
that  while  he  was  working  on  said  machine 
his  feet  slipped  and  his  left  hand  was  caught 
in  the  knives  of  the  machine,  and  so  Injured 
as  to  necessitate  the  amputation  of  the  fin- 
gers of  that  hand.  The  room  of  the  appel- 
lant in  which  the  appellee  was  at  work  was 
about  300  feet  long  and  100  feet  In  width. 
Through  the  center  of  said  room,  the  long 
way,  there  ran  an  aisle,  along  the  outer  edges 
of  which  were  placed  15  or  20  woodworking 
machines,  among  which  was  tbe  machine  up- 
on which  appellee  was  Injured.  The  floor 
of  the  room,  Including  the  aisle,  was  made  of 
hard  maple,  which  the  evidence  tends  to  show 
will  become  very  smooth  and  slippery  with 
wear,  and  that  the  space  in  front  of  the  ma- 
chine at  which  appellee  was  at  work  was 
smooth  and  slippery ;  that  after  appellee  had 
been  at  work  20  or  30  minutes  upon  said  ma- 
chine his  feet  slipped  and  he  fell,  and  his  left 
hand  went  into  the  knives  of  the  machine. 

The  evidence  bearing  upon  the  condition 
of  the  floor  generally,  and  particularly  in 
front  of  the  machine,  was  conflicting.  There 
is,  however,  found  in  this  record  ample  evi- 
dence, if  true,  which  tends  to  establish  that 
the  floor  Immediately  in  front  of  the  machine 
upon  which  appellee  was  at  work  was  worn 
and  was  smooth  and  slippery  ;  that  It  was 
covered  with  dust,  shavings,  etc.,  so  that  ap- 
pellee did  not  know  of  its  smooth  and  slip- 
pery condition;  that  appellee  was  inexpe- 
rienced in  the  use  of  said  machine,  and  that 
the  foreman  who  set  him  to  work  at  the  ma- 
chine knew  he  was  Inexperienced,  and  that 
the  floor  had  been  in  use  for  a  number  of 
years  and  was  worn  smooth  and  was  slip- 
pery ;  and  that  he  did  not  notify  appellee  of 
the  dangerous  condition  of  said  floor  at  the 
time  he  set  him  to  work  upon  said  machine. 
Where  there  is  evidence  in  the  record  which 
fairly  tends  to  support  a  cause  of  action,  this 
court  cannot  weigh  the  evidence,  but  must 
hold,  as  a  matter  of  law,  that  the  plaintiff 


,  has  sustained  his  cause  of  action.  We  are 
therefore  of  the  opinion  the  circuit  court  did 
not  err  in  declining  to  take  the  case  from  the 
Jury. 

It  is  next  contended  that  the  court  erred 
In  permitting  the  appellee  to  prove  by  wit- 
nesses who  are  familiar  with  the  effect  of 
wear  upon  maple  floors  that  such  floors  would 
become  smooth  and  slippery  from  constant 
use.  Such  evidence  was  admitted  in  Weber 
Wagon  Co.  v.  Kehl,  139  111.  044,  29  N.  B. 
714,  and  its  admission  was  approved  by  this 
court.  We  do  not  think  that  the  court  erred 
in  admitting  that  class  of  evidence. 

It  Is  finally  contended  the  court  erred  in 
giving  to  the  jury  appellee's  sixth  given  in- 
struction. A  copy  of  appellant's  Appellate 
Court  brief  has  been  filed  in  this  court  by 
permission  of  court,  from  which  it  appears 
that  no  objection  was  urged  In  the  Appellate 
Court  against  the  giving  of  said  instruction. 
That  being  true,  the  question  of  the  correct- 
ness of  that  Instruction  cannot  be  raised  in 
this  court  for  the  first  time 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(230  m.  SIS) 

STREIT  v.  PAT. 
(Supreme  Court  of  Illinois.  Oct  23,  1907. 
Rehearing  Denied  Dec.  6,  1907,) 

1.  Landlobd  ano  Tenant— Covenant  or  Re- 
newal— Validitt. 

Covenants  for  renewal  of  leases,  not  fixing 
the  amount  of  rent  to  be  paid  for  the  extension 
terms,  but  merely  providing  that  lessee  might 
have  the  "privilege  of  five  years  longer,  he  pay- 
ing additional  rent  on  revaluation  now  fixed  at 
$500,"  and  making  no  provision  as  to  when  or 
how  the  revaluation  should  be  determined,  are 
too  indefinite  to  constitute  valid  covenants  of 
renewal. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  55  263,  264.] 

2.  Perpetuities  —  Suspension  or  Absolute 
Power  or  Alienation— Life  Estate. 

Testator  devised  certain  premises  in  equal 
parts  to  his  two  sons  on  the  trust  that  the  part 
devised  to  each  should  be  held  for  his  benefit 
without  power  of  sale,  for  life,  unless  the  court 
should  hold  that  his  interest  was  liable  to  his 
debts  or  to  be  sold  by  him.  or  either  of  the 
sons  should  institute  proceedings  to  set  aside 
the  will,  in  either  of  which  events  the  interest 
of  the  son  was  to  terminate,  and  he  appointed 
his  two  sons  trustees  of  the  property  devised  for 
their  own  use.  Held,  no  trustee  having  been 
appointed  to  hold  the  legal  title  during  the  time 
testator's  sons  should  have  the  beneficial  inter- 
est, the  effect  of  tbe  devise  was  to  vest  in  tes- 
tator's sons  a  life  estate,  and  the  attempt  to 
deprive  them  of  the  power  of  alienation  was 
repugnant  to  that  estate  and  void. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Perpetuities,  55  46,  47,  52,  53.] 

3.  Lanolobd  and  Tenant— Unlawful  De- 
tainer—Evidence— Sufficiency. 

Though  by  a  lease  lessee  was  bound  to  pay 
the  taxes,  and  it  was  provided  that,  on  failure 
to  do  so,  the  same  might  be  paid  by  lessor  and 
collected  in  the  same  manner  as  rent,  the  fact 
that  a  tax  deed  of  the  premises  was  issued  to 
a  third  party  would  not  warrant  an  inference 
that  lessee  had  not  paid  the  rent 
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4.  Error,  Writ  of— Review— Pbbstjmptions. 

In  the  absence  of  proof,  in  an  action  of 
forcible  detainer,  that  there  was  any  rent  in  ar- 
rear,  it  cannot  be  assumed  in  a  court  of  review 
that  lessee  held  over  after  the  expiration  of  his 
lease  without  payment  of  rent 

5.  Landlord  and  Tenant — Tenancy  from 
Yeah  to  Year— Creation. 

Where  lessee  remained  in  possession  of  a 
lot  more  than  two  years  after  the  expiration  of 
a  five-year  lease  thereof,  and  of  another  lot  more 
than  one  year  after  the  expiration  of  a  like  lease, 
during  which  times  the  rent  was  collected  from 
him  therefor,  he  became  a  tenant  from  year  to 
year. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  32,  Landlord  and  Tenant  §§  373-381.] 
ft.  Same— Termination. 

A  tenancy  from  year  to  year  cannot  be 
terminated  by  a  demand  for  immediate  pos- 
session, but  such  tenant  must  be  notified  to  quit 
in  accordance  with  Hurd's  Rev.  St  1005,  c. 
80,  §  5,  providing  that  60  days'  notice, in  writing 
shall  be  sufficient  to  terminate  such  a  tenancy 
at  the  end  of  the  year,  and  that  the  notice  may 
be  given  at  any  time  within  4  months  preceding 
the  last  60  days  of  the  year. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  82,  Landlord  and  Tenant  fit  882-388.] 

Error  to  Appellate  Court,  First  District, 
on  Appeal  from  Superior  Court,  Cook  County; 
George  A.  Dupuy,  Judge. 

Action  of  forcible  detainer  in  a  justice's 
court  by  Catherine  S.  Fay  against  Nicholas 
Strelt  The  justice  gave  judgment  for  plain- 
tiff, but,  on  appeal  to  the  superior  court, 
judgment  was  rendered  for  defendant  and 
from  a  judgment  of  the  Appellate  Court,  First 
District,  reversing  the  judgment  of  the  su- 
perior court  defendant  brings  error.  Judg- 
ment of  the  Appellate  Court  reversed  and  of 
the  Superior  Court  affirmed. 

This  Is  an  action  of  forcible  detainer 
brought  by  defendant  in  error,  Catherine  S. 
Fay,  against  plaintiff  In  error,  Nicholas  Streit, 
April  23,  1898,  before  a  Justice  of  the  peace 
of  Cook  county,  to  recover  possession  of  cer- 
tain property,  consisting  of  two  lots  in  block 
3,    Frazier's  addition  to  Chicago.  George 
B.  Cooke,  of  Louisville,  Ky.,  was  the  owner  of 
the  premises,  and  on  the  18th  day  of  Oc- 
tober, 1890,  by  ground  lease,  rented  to  plain- 
tiff In  error  one  of  the  lots,  to  "hold  from 
November  1,  1890,  until  November  1,  1895, 
with  privilege  of  five  years  longer;  he  pay- 
ing additional  rent  on  revaluation  now  fixed 
at    $500."    The  consideration  named  was 
$30  a  year,  payable  $15  semiannually  on  the 
1st  of  May  and  November  of  each  year,  dur- 
ing the  continuance  of  the  lease,  at  the  office 
of  the  lessor  at  Louisville,  Ky.    The  lessee 
also  agreed  to  pay  "all  water  rates,  and  state 
and  county  taxes,  that  may  be  laid,  charged, 
or  assessed  on  said  demised  premises  pending 
the  existence  of  this  lease."    The  lease  to 
the  second  lot  which  joined  the  first  one  im- 
mediately on  the  south,  was  for  the  same 
consideration,  and  In  all  its  terms  and  con- 
ditions the  same  as  the  one  above  described, 
with    the    exception  that  it  was  executed 
February  1,  1892,  and  was  to  run  to)  Febru- 
ary it  X8&7-   Plaintiff  In  error  went  Into  pos- 


session of  the  premises,  and  retained  the  same 
to  the  time  of  the  bringing  of  this  suit  In 
1893  George  E.  Cooke  died  leaving  a  will, 
which  was  duly  probated  at  Louisville,  Ky. 
The  only  part  of  said  will  that  pertains  to 
the  property  in  controversy  is  clause  7  and 
the  codicil  hereafter  referred  to.  On  April 
9,  1898,  J.  Esten  Cooke  and  wife  by  quit- 
claim deed  conveyed  all  interest  in  said 
block  3  to  defendant  in  error,  the  deed  being 
recorded  April  14,  1898,  and  on  April  16,  1898, 
H.  Brent  Cooke  and  wife,  by  similar  deed, 
conveyed  all  interest  in  and  to  the  same  prop- 
erty to  said  defendant  In  error;  said  deed 
being  recorded  April  18,  1898.  On  April  23, 
1898,  Thomas  Fay,  husband  of  defendant  in 
error,  representing  her,  called  on  plaintiff  In 
error  and  asked  him  for  rent  On  this  sub- 
ject Fay's  testimony,  as  abstracted,  Is:  "I 
went  to  Mr.  Strelt  in  the  morning  and  asked 
him  for  some  rent,  and  he  says,  T  will  pay 
the  rent'  He  says,  'I  will  pay  the  rent  when 
I  know  the  right  one  to  pay  It  to.'  'Well,' 
I  says,  'Mr.  Streit  don't  you  think  from  what 
I  have  told  you  we  are  the  right  one— Mrs. 
Fay  Is  the  right  one?'  He  says,  T  don't 
know.' "  The  plaintiff  In  error  did  not  pay 
the  rent  at  this  time,  and  the  same  day  the 
defendant  in  error  caused  a  demand  for  im- 
mediate possession  of  the  premises  to  be 
served  on  him  and  instituted  this  suit.  On 
May  5,  1898,  the  Justice  gave  Judgment  for 
possession.  The  case  was  appealed  to  the  su- 
perior court  of  Cook  county,  where  a  trial 
was  had  before  the  court  without  a  jury  and 
judgment  rendered  in  favor  of  plaintiff  in 
error,  holding  that  defendant  in  error  was 
not  entitled  to  the  possession  of  the  premises. 
Defendant  in  error  prosecuted  an  appear 
from  that  judgment  to  the  Appellate  Court, 
where  the  judgment  of  the  superior  court 
was  reversed  and  a  Judgment  rendered  in 
the  Appellate  Court  finding  the  plaintiff  in 
error  guilty  of  unlawfully  withholding  pos- 
session of  the  premises,  and  adjudging  that 
defendant  In  error  have  restitution  of  said 
premises.  No  finding  of  facts  Is  Incorporated 
in  the  judgment.  A  certificate  of  importance 
was  granted  by  the  Appellate  Court,  and  the 
case  Is  brought  here  for  review  upon  a  writ 
of  error  sued  out  of  this  court 

Adler  &  Lederer,  for  plaintiff  in  error. 
Enoch  J.  Price,  for  defendant  in  error. 

FARMER,  J.  (after  stating  the  facts  as 
above).  Three  grounds  are  urged  by  plain- 
tiff in  error  as  reasons  for  a  reversal  of 
the  judgment  of  the  Appellate  Court:  (1) 
He  was  entitled  to  retain  possession  by  virtue 
of  covenants  of  renewals  In  the  leases;  (2) 
that  defendant  in  error  had  no  right  to  the 
possession  unless  she  acquired  title  thereto 
by  the  conveyances  from  the  Cookes,  and 
it  is  insisted  that  their  interest  in  the  prem- 
ises was  not  alienable,  and  therefore  defend- 
ant in  error  acquired  neither  title  nor  right 
of  possession  by  virtue  of  said  conveyances; 
(3)  that  If  said  covenants  were  void  as  cove- 
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nants  for  renewal,  permitting  him  to  remain 
In  possession  for  so  long  a  time  after  tbe 
terms  mentioned  In  tbe  lease  bad  expired 
made  him  a  tenant  from  year  to  year,  and 
as  such  be  was  entitled  to  the  notice  pro- 
vided for  the  termination  of  such  tenancies 
by  section  5  of  the  landlord  and  tenant  act 
Hurd's  Rev.  St  1905,  c.  80. 

First  It  will  be  observed  that  the  cove- 
nants for  renewal  did  not  fix  the  amount  of 
rent  to  be  paid  for  tbe  extension  term,  but 
merely  provided  that  plaintiff  in  error  might 
have  the  "privilege  of  five  years  longer,  he 
paying  additional  rent  on  revaluation  now 
fixed  at  $500."  No  provision  was  made  as  to 
when  or  how  the  revaluation  should  be  de- 
termined. The  provisions,  therefore,  for  the 
renewal  of  the  leases  were  too  vague  and 
indefinite  to  constitute  valid  covenants  for 
renewal.  1  Taylor  on  Landlord  and  Tenant 
(8th  Ed.)  §  333;  18  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  686. 

Second.  Clause  7  of  the  will  is  of  such 
extreme  length  that  we  shall  not  set  It  out 
In  full.  The  following  extract  from  It  suffi- 
ciently shows  the  nature  of  the  estate  devised 
to  the  sons  of  the  testator,  defendant  in  er- 
ror's grantors.  By  said  clause  testator  de- 
vises "In  equal  parts  to  my  two  sons,  H.  Brent 
Cooke  and  J.  Esten  Cooke,  upon  the  follow- 
ing trusts  and  with  the  following  limitations, 
to-wlt:  The  part  devised  to  each  of  them 
shall  be  held  by  him  for  his  owp  benefit  for 
tbe  period  about  to  be  mentioned,  but  with- 
out any  power  In  him  to  sell  or  encumber  the 
same  or  to  anticipate  its  income  or  in  any 
way  subject  same  to  his  debts  for  and  dur- 
ing his  natural  life,  or  until  a  court  of  com- 
petent jurisdiction  shall  by  a  judgment  hold 
that  his  Interest  In  said  property,  or  Its  use 
or  income,  Is  liable  to  be  subjected  to  his 
debts  or  liable  to  be  sold  or  encumbered 
by  him  or  to  have  Its  rents  and  profits  an- 
ticipated by  him,  with  remainder  after  such 
death  or  judgment  to  my  grandchildren  now 
born  or  to  be  hereafter  born,  per  capita  and 
not  per  stirpes;  but  In  case  of  tbe  death  of 
any  such  grandchild,  leaving  descendants, 
before  the  termination  of  the  particular  es- 
tate, the  interest  he  or  she  would  have  taken 
shall  go  to  his  or  her  descendants.  And 
though  such  judgment  should  be  appealed 
from,  still  it  is  my  will  that  said  beneficial 
Interest  of  that  son  against  whom  such  Judg- 
ment shall  be  entered  shall  cease  and  de- 
termine at  the  date  of  the  judgment  appealed 
from."  The  codicil  provided  that  if  either 
of  the  sons  should  attempt  to  set  aside  the 
will  or  institute  proceedings  at  law  to  change 
It  In  any  way,  the  Interest  of  such  son  should 
cease  and  go  to  other  persons  therein  provid- 
ed. The  clause  of  the  will  quoted  in  part 
appointed  the  two  sons  trustees  of  the  prop- 
erty devised  for  their  own  use  and  benefit 
during  their  natural  lives.  Tbe  language 
used  indicates  that  the  testator  intended 
them  to  have  the  possession  and  occupancy  of 
the  lands  during  their  lives,  without  the 


right  to  sell  or  Incumber  the  same  unless  a 

court  of  competent  Jurisdiction  should  hold 
the  property  subject  to  the  debts  of  the  life 
tenant  or  liable  to  be  sold  or  incumbered  by 
them,  or  In  case  proceedings  at  law  should 
•be  Instituted  by  the  sons  "to  change  in  any 
way"  the  will,  In  either  of  which  events  the 
Interests  of  the  sons  were  to  terminate.  No 
trustee  having  been  provided  to  bold  the 
legal  title  during  the  time  the  testator's  sons 
should  have  the  beneficial  interest  in  the 
premises,  the  effect  of  the  devise  was  to  vest 
in  the  sons  of  the  testator  a  life  estate,  and 
the  attempt  to  deprive  tbe  life  tenants  of 
tbe  power  of  alienation  is  repugnant  to  the 
estate  devised,  and  therefore  void.  Hender- 
son v.  Harness,  176  111.  302,  310,  52  N.  E. 
68,  70.  In  that  case  it  was  said:  "By  plac- 
ing this  estate  devised  to  Milton  Harness  In 
the  hands  of  trustees,  as  in  Steib  v.  White- 
head, 111  111.  247,  and  applying  the  rents 
therefrom  which  should  be  paid  to  the  ap- 
pellee, the  testator  could  have  accomplished 
the  ends  which  it  Is  Insisted  by  appellee  It 
was  the  Intention  to  accomplish.  The  inter- 
vention of  trustees  was  not  sought  by  the 
testator  nor  used,  and  no  principle  of  public 
policy  or  of  stare  decisis  establishes  a  rule 
in  this  state  that  the  testator  may,  without 
the  Intervention  of  a  trustee,  vest  an  estate 
in  fee  or  for  life  in  the  first  taker  with  a 
restriction  thereon  repugnant  to  an  estate, 
and  which  would  prevent  alienation  of  tbe 
same  or  seizure  under  process  of  law." 

Third.  Upon  the  third  proposition  above 
stated,  we  are  of  opinion  the  contention  of 
plaintiff  in  error  Is  correct  Although  the 
covenants  for  renewal  In  the  leases  were  not 
enforceable  because  of  their  uncertainty, 
plaintiff- in  error  was  permitted  to  remain  in 
possession  of  one  of  the  lots  two  years  and  a 
half,  and  of  tbe  other  one  year  and  a  half, 
after  the  original  term  In  tbe  leases  had  ex- 
pired. There  Is  no  proof  that  any  rent  was 
due  or  unpaid  at  the  time  the  demand  for 
possession  was  made  and  the  suit  instituted. 
The  leases  bound  plaintiff  in  error  to  pay  the 
taxes  on  the  premises,  and,  in  event  of  his 
failure  to  do  so,  the  same  might  be  paid  by 
tbe  lessor  and  charged  to  the  lessee  and  col- 
lected in  the  same  manner  as  rent  In  mak- 
ing bis  defense  in  tbe  trial  court  plaintiff  in 
error  Introduced  In  evidence  a  tax  deed  for 
said  premises  issued  to  a  third  party,  and 
from  this  defendant  in  error  argues  that  the 
proof  shows  plaintiff  in  error  had  not  paid 
the  rent.  Such  an  inference  is  not  warrant- 
ed. When  the  agent  of  defendant  in  error 
called  upon  plaintiff  in  error,  he  did  not  claim 
there  was  any  rent  in  arrear,  nor  Is  the  de- 
mand for  possession  based  upon  the  claim 
that  plaintiff  in  error  had  failed  to  pay  rent 
due,  or  that  be  had  violated  any  of  the  terms 
of  the  leases  under  which  he  was  holding 
over.  In  the  absence  of  proof  to  that  effect 
we  cannot  assume  that  plaintiff  in  error  had 
held  over  without  tbe  payment  of  any  rent 
The  theory  of  defendant  in  error  in  demand- 
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ing  possession  and  In  Instituting  suit  appears 
to  have  been,  and  it  is  so  argued  in  counsel's 
brief,  that  after  the  expiration  of  the  origi- 
nal term  of  the  leases,  plaintiff  in  error  was 
subject  to  be  dispossessed  at  the  will  of  the 
landlord.  If,  as  we  must  presume  in  the  ab- 
sence of  proof  to  the  contrary,  plaintiff  in 
error  was  suffered  to  remain  in  possession 
of  one  of  the  lots  more  than  two  years  and 
the  other  more  than  one  year  after  the  ex- 
piration of  the  term  mentioned  in  the  leases, 
during  which  period  the  rent  was  collected 
from  him  therefor,  he  would  become  a  tenant 
from  year  to  year.  In  Hunt  v.  Morton,  18 
111.  75,  the  premises  were  leased  to  the  tenant 
in  the  fall  of  the  year  under  an  agreement 
that  he  might  remain  in  possession  until  the 
following  spring.  He  remained  in  posses- 
sion the  year  following  the  fail  of  his  enter- 
ing upon  the  premises,  and  raised  a  crop  on 
the  land.  The  following  winter  he  left  the 
premises  in  possession  of  his  son,  who  con- 
tinued in  possession  and  raised  a  crop  there- 
on the  next  year.  The  court  treats  the  pos- 
session of  the  son  "the  same  as  if  the  father 
had  continued  and  was  still  in  possession," 
and  say,  by  Caton,  J.:  "Without  any  new 
agreement,  and  without  objection  from  the 
landlord  or  his  agent,  the  tenant  continued 
his  possession  for  two  years  and  over  and 
cultivated  the  land  in  crops  for  both  seasons. 
This  certainly  created  a  tenancy  from  year 
to  year,  if  it  is  possible  for  such  a  tenancy 
to  be  created  without  an  express  agreement 
to  that  effect,  which  I  presume  will  not  be 
controverted."  See,  also,  Eppstein  v.  Kuhn. 
225  III.  115,  80  N.  E.  80;  Abeel  v.  Radcliff, 
13  Johns.  (N.  Y.)  297,  7  Am.  Dec.  377;  1  Tay- 
lor on  Landlord  and  Tenant  (8th  Ed.)  |§  55, 
56.  57;  4  Kent,  112,  114. 

The  authorities  cited  by  defendant  in  error 
are  not  in  conflict  with  this  rule.  In  Cairo 
&  St.  Louis  Railroad  Co.  v.  Wiggins  Ferry 
Co.,  82  111.  230,  the  leasing  was  for  a  definite 
term  and  after  It  expired  the  defendant  held 
over,  without,  however,  the  consent  of  the 
plaintiff.  In  Brown  v.  Keller,  32  III.  151,  83 
Am.  Dec.  258,  the  leasing  was  for  six  months. 
The  party  holding  over  disclaimed  holding 
under  the  lessor  as  landlord,  but  claimed  ad- 
versely to  and  independent  of  him.  Section 
22  of  1  Taylor  on  Landlord  and  Tenant  lays 
down  the  rule  that  a  tenant  "who  holds  over 
after  the  expiration  of  his  term  without  pay- 
ing rent  or  otherwise  acknowledging  a  con- 
tinuance of  the  tenancy  becomes  either  a 
trespasser  or  a  tenant,  at  the  option  of  the 
landlord."  Here  there  is  no  evidence  that 
during  the  long  period  of  time  plaintiff  in 
error  held  over  he  ever  failed  or  refused  to 
pay  rent  or  that  he  ever  claimed  adversely 
to  the  owner.  What  he  said  when  Fay  asked 
him  to  pay  rent  was  not  that  he  would  not 
pay,  but  that  he  would  do  so  when  he  knew 
the  right  party  to  pay  it  to.  Under  the  state 
of  defendant  in  error's  title  this  cannot  be 
said  to  be  an  unwarranted  precaution  on  his 
part  or  a  denial  of  her  right  as  landlord.  It 


does  not  appear  that  plaintiff  In  error  ever 
claimed  from  any  other  source  than  the  orig- 
inal leases.  A  tenancy  from  year  to  year 
cannot  be  terminated  by  a  demand  for  im- 
mediate possession,  but  such  tenant  must  be 
notified  to  quit  in  accordance  with  the  re- 
quirements of  section  5,  c  80,  Hurd's  Rev. 
St  1905.  These  requirements  not  having 
been  compiled  with  by  defendant  in  error, 
she  was  not  entitled  to  possession,  and  the 
judgment  of  the  Appellate  Court  to  the  con- 
trary was  erroneous. 

The  Judgment  of  the  Appellate  Court  is 
therefore  reversed,  and  the  judgment  of  the 
superior  court  affirmed. 

Judgment  reversed. 


(280  III.  441) 

BRIXEL  v.  BRIXEL. 
(Supreme  Court  of  Illinois.     Oct  23,  1907. 
Rehearing  Denied  Dec  6,  1907.) 

1.  Judgment  — Confobmity  to  Findings  — 
Pabtttion. 

Where,  in  partition,  the  master's  finding 
was  limited  to  a  certain  lot  designated  by 
number,  and  he  made  no  finding  as  to  a  strip  of 
2%  feet  on  the  east  side  of  the  adjoining  lot, 
which  was  included  in  the  bill,  a  decree  based 
entirely  on  the  master's  report,  that  complain- 
ant was  entitled  to  partition  not  only  of  the 
numbered  lot  but  of  the  2%-foot  strip,  was 
erroneous. 

[Ed.  Note.— For  cases  in  point,  8ee  Cent  Dig. 
vol.  30,  Judgment  §§  446-454.] 

2.  Husband  and  Wife— Tbansactions  Inteb 
Se— Vacation. 

Complainant,  shortly  after  her  marriage  to 
defendant,  left  him  without  cause,  and  was 
induced  to  return  only  when  defendant  executed 
to  her  a  judgment  note  for  $1,000  as  a  gift,  and 
sent  his  daughter  to  live  with  others.  There- 
after, defendant  desiring  to  sell  certain  real 
estate,  complainant  refused  to  sign  the  deed,  un- 
less defendant  agreed  to  invest  the  proceeds  in 
other  real  estate  in  their  joint  names,  which  he 
agreed  to  do.  She  signed  the  deed  and  the 
money  was  deposited  with  their  agents,  and 
ultimately  used  with  other  money  furnished 
by  defendant  to  purchase  the  real  estate  in 
question,  in  their  joint  names,  complainant 
agreeing  that,  if  this  was  done,  she  would  sur- 
render the  $1,000  note,  continue  to  live  with 
defendant  and  perform  her  duties  as  his  wife, 
without  further  friction.  After  the  deed  was 
taken,  she  failed  to  comply  with  this  promise, 
but  left  him,  brought  suit  for  divorce  and  for 
partition  of  the  property,  and  to  have  a  judg- 
ment recovered  on  the  note  satisfied  out  of 
defendant's  share  thereof.  Held  that,  the  part 
of  the  suit  praying  for  a  divorce  having  been 
dismissed  as  unsustainable,  complainant  was  not 
entitled  to  partition,  but  that  defendant  was 
entitled  to  nave  the  judgment  set  aside  and 
the  entire  title  to  the  real  estate  vested  in  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  26,  Husband  and  Wife,  §  251.] 

Appeal  from  Circuit  Court,  Cook  County; 
Lockwood  Honore,  Judge. 

Suit  by  Minna  Brlxel  against  Leopold  Brix- 
el  for  partition,  in  which  defendant  filed  a 
cross-bill  to  set  aside  a  confession  of  judg- 
ment obtained  against  him  by  complainant, 
and  to  set  aside  a  deed  to  the  property  in 
controversy  made  to  complainant  and  defend- 
ant, and  to  vest  title  to  the  property  solely  in 
defendant   From  a  decree  In  favor  of  corn- 
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plalnant,  defendant  appeals.  Reversed  and 
remanded,  with  directions. 

In  its  original  form  this  was  a  bill  for  di- 
vorce and  for  partition  of  lot  12  and  the 
east  2%  feet  of  lot  13,  in  block  2,  in  Demarest 
&  Kamerllng's  Columbian  subdivision  of  the 
W.  Vi  of  the  S.  E.  %  of  section  1,  in  town- 
ship 39  N.,  range  13  E.,  of  the  third  principal 
meridian.  The  grounds  alleged  upon  which 
Minna  Brlxel  predicated  her  right  to  a  di- 
vorce was  extreme  and  repeated  cruelty. 
Leopold  Brlxel  filed  his  answer,  in  which  he 
denied  all  of  the  material  allegations  of  the 
original  bill,  both  as  respects  the  charges 
upon  which  the  divorce  was  sought,  as  well 
as  those  relating  to  the  right  of  partition  of 
the  premises  described.  Subsequently  the  ap- 
pellee filed  an  amended  bill,  eliminating  the 
divorce  feature  entirely,  and  seeking  only  a 
partition  of  the  premises  above  described. 
An  amended  answer  was  filed,  denying  all 
of  the  substantial  averments  of  the  amended 
bill.  Leopold  Brlxel,  appellant  herein,  then 
filed  a  cross-bill,  In  which  it  is  charged  that 
appellant  and  appellee  are  husband  and  wife 
and  that  they  were  married  on  the  16th  of 
October,  1902;  that  In  March,  1903,  appellee 
deserted  appellant  without  any  reasonable 
cause,  and  lived  separate  and  apart  from  him 
until  about  the  25th  of  April,  1903.  at  which 
time  an  agreement  was  entered  into  between 
the  parties  that  If  appellee  would  return  and 
make  her  home  with  appellant  and  live  peace- 
ably and  harmoniously  with  him,  and  dis- 
charge the  duties  of  a  wife  and  remain  with 
him  as  his  wife,  appellant  would  give  her  a 
writing  showing  that,  In  case  of  appellant's 
death,  appellee  should  receive  $1,000  over  and 
above  the  amount  she  would  receive  by  law 
as  his  widow;  that,  in  pursuance  of  this 
agreement,  appellant  executed  a  judgment 
note  bearing  date  April  25,  1903,  for  $1,000, 
payable  six  months  after  date,  and  delivered 
the  same  to  appellee,  and  that  in  compliance 
with  the  above  agreement  appellee  returned 
to  appellant's  home  and  remained  as  his  wife 
and  performed  her  duties  as  such.  It  is 
averred  in  the  cross-bill  that  appellee  was  not 
possessed  of  any  property  whatever,  real  or 
personal,  at  the  time  of  the  marriage,  except 
her  ordinary  wearing  apparel.  The  cross- 
bill charges  that  appellant  was  the  owner  In 
fee  simple  of  certain  real  estate  In  the  city 
of  Chicago  which  he  desired  to  sell;  that 
appellee  refused  to  join  in  a  deed  of  convey- 
ance of  said  real  estate  unless  appellant 
would  agree  to  Invest  the  proceeds  thereof  in 
other  real  estate;  that  it  was  then  agreed 
that  appellant  would  reinvest  the  proceeds  of 
the  sale  in  other  real  estate,  and,  as  an  evi- 
dence of  good  faith  on  his  part,  he  agreed  to 
leave  the  purchase  money  (being  $3,000)  with 
Zuttermeister  &  Co.,  which  was  to  be  paid  by 
this  firm  on  the  purchase  of  other  real  estate 
when  appellant  and  appellee  should  find 
something  that  suited  them,  and  it  was 
agreed  that,  In  case  appellant  died  before 
such  reinvestment  of  the  $3,000,  appellee 


should  have  said  $8,000;  that  appellee  then 
joined  with  appellant  in  conveying  the  real 
estate  which  appellant  owned  at  the  time 
of  his  marriage  with  appellee.  It  Is  charged 
that  appellee  repeatedly  complained  that  she 
was  not  properly  provided  for  in  respect  to 
appellant's  property,  and  that  she  threatened 
to  desert  him  and  sue  him  for  a  divorce,  un- 
less appellant  would  agree  to  purchase  real 
estate  and  take  a  conveyance  in  the  names 
of  appellant  and  appellee;  that  appellee 
agreed  that,  if  this  was  done,  she  would  be 
satisfied  and  contented,  and  would  not  again 
desert  appellant,  but  would  remain  with  him 
as  his  wife  and  would  not  annoy  him  with 
divorce  proceedings,  and  would  discharge 
her  duties  and  live  In  peace  and  harmony 
with  appellant;  that  appellant  had  confidence 
In  appellee's  sincerity  and  believed  in  her 
promises,  and,  being  desirous  of  rendering  his 
home  life  peaceable,  he  then  purchased  the 
premises  In  question  in  this  suit,  paying 
therefor  out  of  his  own  money  $5,500 — $2,500 
in  addition  to  the  $3,000  which  appellant  had 
received  for  the  real  estate  sold  by  him — and 
that  by  his  direction  and  In  consideration  of 
appellee's  promises  he  directed  the  deed  to  be 
made  to  appellant  and  appellee  as  grantees. 
It  is  also  averred  In  the  cross-bill  that  appel- 
lee agreed  that,  when  the  deed  was  made  to 
her,  she  would  then  surrender  the  $1,000 
note  which  the  appellant  had  previously  giv- 
en her.  It  is  charged  in  the  cross-bill  that 
appellee,  with  the  design,  of  defrauding  ap- 
pellant out  of  his  property,  refused  to  sur- 
render up  the  $1,000  note,  but,  on  the  con- 
trary, while  she  was  still  living  with  appel- 
lant as  his  wife,  she  caused  to  be  entered  on 
said  note  a  judgment  by  confession  In  the 
circuit  court  of  Cook  county  for  $1,129.12, 
which  is  the  same  judgment  appellee  seeks  to 
have  satisfied  out  of  appellant's  Interest  In 
said  real  estate.  It  is  averred  that  two 
days  after  the  entry  of  this  judgment  by  con- 
fession, appellee,  without  any  reasonable  or 
just  cause,  deserted  the  appellant  and  has 
lived  separate  and  apart  from  appellant,  and 
has  refused,  and  still  does  refuse,  to  return 
and  make  her  home  with  appellant.  It  Is 
charged  that  the  conduct  of  appellee  is  In 
fraud  of  her  agreement  and  contrary  to 
equity  and  right  in  the  premises.  It  is  aver- 
red that  appellee,  three  days  after  the  en- 
try of  the  judgment  aforesaid,  filed  a  bill 
for  divorce  against  appellant,  praying  for 
temporary  alimony  and  solicitor's  fees;  that 
said  bill  for  divorce  has  never  been  brought 
to  a  hearing  or  otherwise  disposed  of;  and 
that  on  January  24,  1906,  appellee  filed  an 
amended  bill  praying  for  partition  of  the 
premises  described  therein,  which  are  the 
same  premises  appellant  had  caused  to  be 
conveyed  to  himself  and  wife  in  pursuance  of 
the  agreement  above  set  out  Appellant 
avers  that  appellee  and  himself,  and  appel- 
lant's daughter,  Fannie  Brlxel,  were  living  on 
said  premises  prior  to  the  date  of  appellee's 
desertion  last  mentioned,  and  that  appellant 
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and  his  daughter,  Fannie,  are  still  living  on 
the  premises,  and  that  it  is  appellant's  home- 
stead. The  cross-bill  prays  that  the  confes- 
sion of  judgment  may  be  set  aside  and  de- 
clared of  no  force  and  effect,  and  that  the 
deed  made  to  appellant  and  appellee  may  be 
declared  void  as  to  appellee  and  the  title 
vested  solely  in  appellant.  Appellee  answered 
the  cross-bill,  admitting  the  marriage,  but 
denying  substantially  all  of  the  other  ma- 
terial allegations  of  the  cross-bill.  She  claims 
that  the  $1,000  note  was  given  her  by  her  hus- 
band as  a  present  She  denies  the  agree- 
ment set  out  in  the  cross-bill,  and  that  the 
note  should  be  surrendered  When  the  deed 
was  executed.  She  claims  that  the  deed  was 
executed  to  her  as  a  voluntary  settlement 
for  her  benefit,  and  not  in  pursuance  of  any 
agreement,  as  set  out  in  the  cross-bill. 

The  cause  was  referred  to  a  master  in 
chancery  to  take  the  evidence  and  report  his 
conclusions.    Upon  the  hearing  before  the 
master,  a  large  amount  of  evidence  was 
heard  and  a  finding  made  in  favor  of  appel- 
lee and  against  appellant   The  master  rec- 
ommended a  decree  for  partition  of  lot  12, 
above  described,  but  omitted  to  Include  the 
U%  feet  off  the  east  side  of  lot  13,  which  was 
included  In  the  bill.   The  description  in  the 
decree  follows  the  bill,  and  Includes  the  2% 
feet  of  lot  13.  The  deed  is  not  In  the  record, 
and  there  Is  no  evidence  preserved  upon 
■which  the  court's  decree  for  partition  of  the 
■2%  feet  on  the  east  side  of  lot  13  can  rest 
The  cause  was  tried  on  exceptions  to  the  find- 
ing of  the  master,  which  were  overruled  and 
the  decree  entered  in  accordance  with  the 
master's  finding. 

M.  E.  Ames  (Park  Phipps,  of  counsel),  for 
appellant.  Arnold  Tripp,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).   It  is  apparent  that  this  decree  will 
have  to  be  reversed  if  for*  no  other  reason 
than  that  there  Is  no  evidence  in  the  record 
supporting  the  decree  as  to  the  2%  feet  off 
the  east  side  of  lot  13.   The  master  finds, 
from  the  evidence,  that  appellee  is  entitled 
to  a  partition  of  lot  12,  and  recommends  a 
decree  as  to  that  lot   It  appears  from  the 
abstract  and  record  that  appellee's  counsel 
offered  in  evidence  a  "deed  from  Hans  O. 
Thorenson  and  wife  to  Leopold  Brixel  and 
Minna    Brixel,  dated  September  29,  1903, 
which  being  objected  to,  objection  was  over- 
ruled  and  deed  admitted  in  evidence  and 
marked  'Complainants  Exhibit  1.'"  Upon 
referring  to  the  record  there  Is  no  Exhibit 
1  to  be  found,  nor  is  there  anywhere  any 
copy  of  the  deed  or  other  evidence  identify- 
ing the  property  described  in  the  bill  and  de- 
cree as  tbe  premises  conveyed  by  the  suppos- 
ed deed.    There  is  some  reference  in  the  parol 
evidence  of  Leopold  and  Minna  Brixel  to  this 
deed,  and  It  might  be  that,  if  the  master  had 
found  tbat  appellee  was  entitled  to  partition 
of  aV  ot  the  premises  described  in  the  bill, 
the  decree  could  be  supported,  so  far  as  this 


point  is  concerned,  by  the  parol  evidence  re- 
specting this  deed,  but  we  have  been  unable 
to  find  any  evidence  upon  which  a  decree  for 
partition  as  to  the  2%  feet  can  be  supported. 
As  already  pointed  out,  the  master  limited 
his  finding  and  recommendation  to  lot  12,  and 
made  no  finding  as  to  the  2%  feet.  While 
the  decree  of  the  court,  based  entirely  on 
the  evidence  in  the  master's  report  found 
tbat  appellee  was  entitled  to  a  partition  of 
lot  12  and  2%  feet  off  the  east  side  of  lot 
13,  the  court  clearly  erred  In  decreeing  a  par- 
tition as  to  the  2%  feet 

In  addition  to  the  errors  above  pointed  out, 
we  are  not  satisfied  with  this  decree  on  the 
merits.  The  principal  evidence  is  given  by 
the  parties  to  the  suit  and  Fannie  Brixel,  a 
daughter  of  appellant  Tbe  case  was  heard 
upon  depositions  taken  before  the  master. 
In  such  a  case  there  is  no  presumption,  on 
appeal,  in  favor  of  the  decree  in  chancery. 
The  findings  of.  the  master  are  merely  advis- 
ory, and  cannot  aid  the  decree  nor  supply  the 
Insufficiencies  of  the  record  to  sustain  it 
Baker  v.  Rockabrand,  118  111.  365,  8  N.  E. 
456;  McGlnnis  v.  Jacobs,  147  111.  24,  35  N. 
E.  214;  Kellogg  v.  Peddlcord.  181  111.  22,  54 
N.  E.  623.  The  evidence  shows  that  Minna 
Brixel  came  to  tbe  United  States  from  Ba- 
den, Germany,  In  1883;  that  she  was  mar- 
ried in  Germany  and  left  her  husband  there, 
who  afterwards  obtained  a  divorce  from  her 
for  her  fault.  She  became  acquainted  with 
appellant  in  1902,  and  was  married  to  him 
October  16th  of  that  year.  Appellant  had  also 
been  married  before,  and  by  his  marriage  he 
had  two  daughters,  one  of  whom  was  mar- 
ried and  resided  in  South  Dakota.  The  oth- 
er, a  young  lady  of  22  years  of  age,  resided 
with  her  father.  It  is  shown  that  in  Janu- 
ary, 1903,  appellee  was  sick  and  suffered  a 
miscarriage,  and  had  to  be  operated  upon. 
The  parties  lived  together  until  In  March, 
1903,  when  appellee  left  appellant  and  went 
to  reside  with  a  Mrs.  Wilda.  Appellee  claims 
that  she  was  Justified  in  abandoning  appel- 
lant on  this  occasion.  The  excuse  given  by 
the  appellee  for  leaving  him  is  thus  given 
by  her  when  testifying  before  the  master: 
"Before  I  married  him  I  was  living  with  Mrs. 
Wilda  at  94  Clybourn  avenue.  I  then  went 
to  live  with  Mr.  Brixel  on  Seventeenth  street. 
I  lived  with  him  six  months,  until  April  9, 
1903,  when  I  left  him  and  went  back  to  Mrs. 
Wilda.  My  husband  and  his  daughter  treat- 
ed me  like  strangers  from  the  beginning. 
He  ruled  the  house  with  his  daughter  and 
himself,  and  gave  me  no  money  to  run  the 
house.  Groceries  and  everything  they  bought 
themselves.  He  called  me  'German  people' 
and  'the  Dutch  one.' "  She  also  says  that 
he  refused  to  give  her  money  and  to  pay  her 
lodge  dues  and  to  buy  clothes,  and  that  she 
then  went  out  of  the  house.  It  Is  admitted 
that  the  next  day  appellant  went  to  see  ap- 
pellee at  Mrs.  Wl Ida's  and  insisted  on  her 
returning  to  his  home;  that  appellant  made 
a  number  of  calls  urging  appellee  to  return; 
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that  appellee  refused  to  return  until  it  was 
agreed  that  the  daughter,  Fannie,  should 
leave  home  and  go  to  her  sister's,  In  South 
Dakota.  The  appellee  said:  "If  I  come 
back,  then  Fannie  will  come  back  to  the 
house  again  In  two  or  three  weeks,  and  then 
I  will  have  to  go  out  again."  It  was  during 
appellant's  efforts  to  get  appellee  to  return 
to  his  home  that  he  agreed  to  give  her,  and 
did  give  her,  the  $1,000  note.  After  the 
agreement'  to  send  the  daughter  (Fannie) 
away,  appellee  refused  to  return  until  the 
daughter  left.  Appellee  contends  that  appel- 
lant refused  to  properly  support  her,  and  mis- 
treated her  and  suffered  his  daughter  to  mis- 
treat her,  while,  on  the  other  hand,  appellant 
and  his  daughter  expressly  deny  any  mis- 
treatment, and  claim  that  appellee  was  fur- 
nished with  sufficient  clothing,  and  that  she 
had  money  furnished  her  with  which  to  sup- 
ply the  house  with  provisions,  and  that  ap- 
pellee ate  at  the  same  table  with  appellant 
and  bis  daughter  and  fared  as  well  as  they 
did.  We  think  that  the  evidence  of  appel- 
lant and  his  daughter  is  more  reasonable  and 
more  credible  than  that  of  appellee.  Appel- 
lee's statements  that  appellant  was  seeking 
to  drive  appellee  out  of  his  house  by  mis- 
treatment is  Inconsistent  with  appellant's  be- 
seeching and  sacrificing  efforts  to  induce 
her  to  return.  Appellant  complied  with 
every  condition,  however  unreasonable  or 
burdensome,  Imposed  by  appellee,  to  Induce 
her  to  return  to  his  house  and  live  peaceably 
with  him  as  his  wife. 

Aside  from  the  corroboration  of  the  appel- 
lant and  his  daughter  which  Is  afforded  by 
the  acts  and  conduct  of  the  parties,  appel- 
lee's testimony  Is  very  much  weakened  by  the 
reckless  and  unexplained  contradictions  found 
In  her  testimony.  A  few  excerpts  will  show 
why  we  think  that  her  evidence  should  be 
scrutinized  with  great  care.  In  one  part  of 
her  testimony  she  uses  the  language  which 
we  have  quoted  above,  to  the  eft*ect  that  her 
husband  would  give  her  no  money  to  run 
the  house  and  no  money  to  buy  clothes,  and 
again  she  says  at  another  time  In  her  testi- 
mony: "When  I  wanted  money,  he  would 
fight  me  every  time,  and  say  I  am  not  worth 
it."  Now,  contrast  the  foregoing  statements 
with  the  following,  taken  from  appellee's  evi- 
dence: "One  time  he  gave  me  $5,  but  that 
was  not  enough.  One  time  while  I  lived 
with  Mr.  Brlxel  I  bought  myself  a  brooch. 
The  price  was  $28.  I  had  necessary  clothes 
at  that  time.  The  $28  I  paid  for  the  brooch 
I  saved  out  of  the  household  expenses.  Yes ; 
I  got  the  rent  from  the  tenants — $34  per 
month.  It  was  for  household  and  other  ex- 
penses. During  the  time  I  was  away  my  hus- 
band paid  me  $6  per  week.  I  also  took  $90 
cash  money  that  I  found  there  in  the  house 
belonging  to  Mr.  Brlxel.  This  was  when  we 
were  on  Cornelia  street.  While  living  on 
Fourteenth  street,  I  also  took  money  of  his 
a  couple  of  times  to  buy  goods  with.  The 


$90  was  interest  money,  and  I  took  It  be- 
cause I  needed  it.  I  told  him  I  took  it.   Yes ; 
on  another  occasion,  while  living  on  Cornelia 
street,  I  took  over  $100  from  him.   I  did  not 
ask  him  before  I  took  it,  but  told  him  after- 
wards. Besides  the  things  I  have  mentioned, 
I  also  bought  myself  a  belt,  a  pocketbook, 
combs,  underwear,  hosiery,  and  gloves.   I  con- 
sidered these  things  necessities  which  I  need- 
ed for  my  household,  and  I  got  them  from 
household  money.   I  did  not  use  any  money 
for  myself.   I  bought  things  I  needed  In  the 
household,  and  clothing,  shoes,  and  life  In- 
surance, and  everything.  Yes ;  I  was  In  need 
of  clothing  during  the  time  I  lived  with  him. 
Shortly  after  our  marriage  I  did  buy  a  long 
black  coat.  The  coat  was  broadcloth  and  lin- 
ed with  satin,  and  was  my  bridal  present. 
This  was  a  couple  of  weeks  after  our  mar- 
riage. There  was  a  winter  hat  purchased  at 
the  same  time.    I  also  bought  a  silk  jacket 
for  street  wear.    I  bought  that  after  I  left 
him  the  first  time.   I  did  not  buy  a  spring 
hat  about  that  time.    I  bought  that  after- 
wards, with  money  which  he  provided  me. 
Afterwards,  when  I  came  back  to  live  with 
him,  I  bought  a  black  winter  suit,  a  coat, 
and  a  skirt  of  heavy  serge  cloth.   This  was 
In  the  fall  of  1903.   I  also  bought  a  brown 
suit — skirt  and  waist — In  the  spring  of  1904. 
I  bought  a  rainstorm  skirt  of  heavy  gray 
cloth  in  the  fall  of  1903.  Yes ;  I  also  bought 
a  blue  fancy  skirt,  brillinntine,  light  weight. 
That  was  in  the  summer  of  1904.    I  also 
bought  a  black  dress  and  a  fancy  dropeklrt. 
Tills  was  ordered  from  a  dressmaker,  and  is 
the  one  I  have  on  here.    I  bought  it  in  the 
fall  of  1904.   I  also  bought  a  long  black  silk 
coat  In  1905.    It  was  spring  coat.    I  also 
bought  a  white  crocheted  cape — a  cheap  thing 
— to  put  around  my  shoulders.   Yes;  I  also 
bought  a  heavy  shawl.    I  got  that  summer 
dress  while  living  with  Mr.  Brixel.  His 
money  was  used  in  paying  for  the  things  I 
bought.   I.  also  bought  material  for  two  shirt 
waists  and  two  skirts — cheap  gingham— and 
made  them  myself.   I  bought  a  white  waist 
for  summer  and  several  white  lawn  waists- 
only  one  white  lawn  waist — and  I  bought  an- 
other winter  hat  and  two  pairs  of  shoes. 
These  articles  I  have  mentioned  were  all  pur- 
chased out  of  money  obtained  by  me  from  Mr. 
Brixel ;  also  the  breast  pin  for  my  Christmas 
present,  which  cost  $28."  It  is  apparent  from 
the  foregoing  admissions  of  appellee  that  her 
statement  that  her  husband  refused  to  pro- 
vide her  with  clothing  is  utterly  untrue,  and 
since  it  appears  that  appellee  was  furnished 
with  money  for  household  expenses  out  of 
which  she  was  able  to  save  a  considerable 
sum,  which  she  expended  for  necessaries  and 
ornaments  for  herself,  we  are  bound  to  con- 
clude that,  if  she  was  not  supplied  with  am- 
ple food,  It  was  because  she  preferred  to  cut 
down  household  expenses  In  order  that  she 
gratify  her  taste  for  dress.    The  daughter, 
Fannie,  went  away  In  the  spring  of  1903, 
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and  remained  away  until  November,  1904. 
Appellant  and  appellee  lived  together  from 
the  time  the  daughter  left,  until  In  June, 
1905.  The  daughter  was  away  for  more  than 
a  year  and  a  half,  supporting  herself  during 
this  time  by  her  own  efforts.  The  daughter 
could  not  have  been  the  cause  of  any  trouble 
between  the  parties  while  she  was  away. 

Prior  to  September,  1903,  appellant  wanted 
to  sell  a  piece  of  property  on  Seventeenth 
street.  Appellee  refused  to  sign  the  deed  un- 
til the  appellant  agreed  that  the  money 
should  be  reinvested  in  other  real  estate.  To 
this  appellant  consented  under  the  following 
agreement : 

"This  agreement,  made  July  10,  1903,  be- 
tween Leo  Brixel  and  Minna  Brixel,  both  of 
Chicago,  witnesses:  That  said  Leo  Brixel 
has  deposited  with  H.  C.  Zuttermeister  &  Co., 
of  Chicago,  $3000,  to  be  held  by  H.  C.  Zutter- 
meister &  Co.  for  the  said  Leo  Brixel  until 
6uch  time  as  said  Leo  Brixel  shall  desire  to 
invest  said  money  In  real  estate  in  Chicago, 
when  H.  C.  Zuttermeister  &  Co.  shall  pay 
the  same  to  the  seller  of  such  real  estate  for 
Leo  Brixel  on  account  of  the  purchase  price 
thereof.  Should,  however,  the  said  Leo  Brix- 
el die  before  investing  said  money  in  real 
estate,  as  aforesaid,  then  said  money  shall 
be  paid  to  said  Minna  Brixel  as  her  money, 
free  of  any  charge  of  creditors  of  said  Leo 
Brixel.  The  consideration  of  this  agreement 
Is  the  signing  of  a  deed  of  certain  property 
to-day  sold  by  said  Leo  Brixel,  by  said  Min- 
na Brixel,  and  said  money  Is  deposited,  as 
aforesaid,  to  secure  said  Minna  Brixel  in  her 
rights  in  said  property. 

"Minna  Brixel.  [Seal.] 
"Leopold  Brixel.  [Seal.]" 

"Chicago,  111.,  Sept  30,  1903. 
"Received  of  H.  C  Zuttermeister  &  Co. 
the  sum  of  three  thousand  and  00/000  dol- 
lars, being  in  full  satisfaction  of  all  demands 
to  date  and  for  full  compliance  to  the  above 
agreement  Leo  Brixel. 

"Minna  Bjrixel, 
"Per  Milt  H.  Allen,  Her  Attorney." 

After  the  execution  of  the  foregoing  agree- 
ment, appellant  and  appellee  selected  the 
property  in  controversy  in  this  suit,  on  Cor- 
nelia street  which  was  purchased  for  $5,500, 
which  was  paid  for  by  appellant,  he  furnish- 
ing $2,500  in  addition  to  the  $3,000  arising 
from  the  proceeds  of  the  sale  of  the  property 
on  Seventeenth  street  It  Is  said  that  the 
deed  was  taken  in  the  names  of  both  ap- 
pellant and  appellee  as  grantees;  but,  as  al- 
ready pointed  out  this  is  not  proven  by  the 
deed  Itself.  After  the  property  involved  in 
this  suit  was  purchased,  appellant  and  ap- 
pellee moved  into  one  of  the  flats  of  said 
property;  the  other  three  being  rented  for 
$34  per  month.  Appellant  contends  and  tes- 
tifies, and  he  is  corroborated  to  some  extent 
by  his  daughter,  that  the  appellee  agreed 
that  if  appellant  would  have  the  deed  made 


to  the  parties  Jointly,  she  would  surrender 
the  $1,000  note  that  had  been  executed  to  In- 
duce her  to  return  to  appellant  while  appel- 
lee testifies  that  there  was  no  agreement 
whatever,  but  that  the  deed  was  made  to  her 
and  her  husband  jointly  to  secure  her  In  her 
rights  in  his  property.  In  November,  1904, 
the  daughter,  Fannie,  returned  to  her  father's 
house,  and  again  became  a  member  of  his 
family.  It  Is  not  shown  that  appellee  made 
any  objections  to  the  daughter's  return,  and 
there  is  no  proof  whatever  of  any  misconduct 
on  the  part  of  the  daughter  or  mistreatment 
of  appellee,  except  appellee's  own  statements. 
It  is  apparent  from  the  whole  of  the  evidence 
of  appellee  that  she  has  a  very  bitter  feeling 
against  Fannie.  Some  time  before  his  daugh- 
ter's return,  appellee  had  refused  to  occupy 
appellant's  bed,  and  each  of  them  occupied 
separate  rooms  In  the  flat  There  were  only 
two  bedrooms  In  the  flat.  When  the  daugh- 
ter returned  appellant  surrendered  his  room 
to  her,  and  thereafter  he  was  compelled  to 
sleep  on  a  couch  In  the  kitchen  while  appel- 
lee had  the  best  front  room  alone.  Appellee 
frankly  admits  that  she  would  not  allow  ap- 
pellant to  come  into  her  room  or  to  keep  any 
of  his  clothing  therein.  His  clothing  was 
kept  by  his  daughter  in  a  closet  in  her  bed- 
room. There  was  no  other  place  where  It 
could  be  kept  Based  on  the  fact  that  ap- 
pellant was  seen  by  appellee  In  the  daughter's 
bedroom  on  one  or  two  occasions,  where  he 
had  gone  to  get  clothing  from  her  closet  in 
his  nightdress  or  only  partially  dressed,  ap- 
pellee charges  that  appellant  was  criminally 
intimate  with  his  daughter.  It  is  needless  to 
say  that  this  charge  seems  to  be  entirely 
baseless,  and  the  fact  that  appellee  makes  it 
is  another  evidence  of  the  wanton  reckless- 
ness that  characterizes  her  evidence.  On 
Sunday,  June  4,  1905,  appellee  dressed  her- 
self, and  said  she  was  going  to  a  birthday 
party.  She  went  away  and  never  returned. 
On  the  next  day  she  filed  a  bill  for  divorce 
against  her  husband.  On  June  13th  appellee 
returned  to  her  home  with  the  ostensible  ob- 
ject of  getting  some  of  her  things.  She 
brought  with  her  Emma  Phillips  and  Anna 
Saunders,  manifestly  for  the  purpose  of  mak- 
ing witnesses  of  them  as  to  anything  that 
might  occur  between  the  appellant  and  appel- 
lee. There  was  something  of  an  altercation, 
and  appellee  and  her  two  witnesses  testify 
that  appellant  would  not  allow  her  to  come 
into  the  house  and  pushed  her  back,  placing 
his  hand  on  her  throat.  Whatever  were  the 
occurrences  at  the  house  at  this  time,  they 
do  not,  in  our  opinion,  affect  the  merits  of 
this  case.  The  bill  for  divorce  had  already 
been  filed  and  the  property  rights  could  not 
be  affected  by  this  transaction. 

Taking  this  whole  record  into  considera- 
tion, we  are  strongly  Impressed  that  the  de- 
cree of  the  court  in  this  case  does  appellant 
a  great  Injustice.  In  executing  this  note  to 
his  wife,  and  in  causing  the  deed  to  be  made 
to  her  jointly  with  himself,  there  is  no  doubt 
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that  appellant  was  moved  by  his  desire  to 
satisfy  the  unreasonable  and  burdensome  de- 
mands made  by  his  wife,  for  the  purpose  oi 
trying  to  Induce  her  to  live  with  him  as  hit 
wife.  Appellant  was  evidently  very  much 
attached  to  appellee,  as  is  shown  by  the  sacri- 
fices that  he  was  willing  to  make  in  order  to 
induce  her  to  live  with  him  peaceably.  After 
appellee  had  gotten  as  strong  a  grasp  as  she 
could  get  upon  appellant's  property  she  aban- 
doned him,  apparently  without  any  justifiable 
cause,  and  Is  now  seeking  to  get  the  proceeds 
of  the  note  and  the  real  estate  Into  cash.  If 
she  succeeds  she  will  have  something  like 
$4,000  of  appellant's  money,  and  appellant 
will  have  no  wife,  notwithstanding  all  of  the 
appellee's  alleged  rights  in  his  property  were 
given  her  on  the  faith  of  her  promises  to  car- 
ry out  her  marital  duties.  This  decree  ought 
not  to  stand,  since  its  effect  Is  to  enable  ap- 
pellee to  consummate  a  fraud  upon  appel- 
lant If  appellee  had  continued  to  live  with 
appellant  and  discharged  her  duties  as  his 
wife,  or  If  it  had  been  Judicially  determined 
that  she  was  compelled  to  live  separate  and 
apart  from  him  without  her  fault,  she  might 
then  have  some  standing  in  a  court  of  equity 
to  assert  her  rights  to  the  Judgment  and  the 
Interest  in  the  real  estate.  From  the  evi- 
dence in  this  record,  If  it  were  a  bill  for  sep- 
arate maintenance  or  divorce,  the  finding 
must  have  been  against  appellee.  These 
views  herein  expressed  are  supported  by  Hur- 
sen  v.  Hursen,  212  111.  377,  72  N.  E.  391,  103 
Am.  St  Rep.  230,  and  cases  there  cited. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  to  that  court,  with 
directions  to  dismiss  the  original  bill  and  to 
enter  a  decree  in  accordance  with  the  prayer 
of  the  cross-bill. 

Reversed  and  remanded,  with  directions. 


(230  111.  428) 

OAOB  et  al.      VILLAGE  OF  WILMETTE. 

(Supreme  Court  of  Illinois.   Oct  23,  1907. 
On  Rehearing,  Dec.  5,  1907.) 

1.  Municipal    Corporations—  Seweb  Im- 
provement—Ebtimate— Sufficiency. 

An  estimate  for  the  cost  of  a  sewer  im- 
provement "including  labor,  materials,  and  all 
other  expenses  attending  the  same,"  and  con- 
taining items  for  sewer  pipe,  etc.,  and  one  for 
lawful  expenses,  is  not  insufficient  for  not  sep- 
arately itemizing  labor,  material,  and  other  ex- 
penses not  itemized. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  793.] 

2.  Same — Pbopriett  op  Charge. 

An  estimate  of  $149,083  for  the  cost  of  a 
▼illage  sewer  improvement  properly  includes  an 
item  for  $8,400  for  "lawful  expenses"  attending 
the  improvement  and  for  the  cost  of  making  and 
collecting  the  assessment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  793.] 

3.  Same—  Description  op  District. 

Where  a  sewer  district  is  defined  by  ordi- 
nance to  include  all  territory  in  a  village  west  of 
a  line  terminating  at  the  south  limits  of  the 
village,  it  includes  a  strip  of  land  lying  within 
the  village  limits  south  and  west  of  the  ter- 


minating point;  there  being  a  jog  In  the  south 
line,  and  other  portions  of  the  ordinance  show- 
ing that  the  strip  was  intended  to  be  included. 

4.  Same— Construction  of  Ordinance. 

Where  an  ordinance  is  susceptible  of  two 
constructions,  one  of  which  will  support  it  and 
the  other  defeat  it  the  one  that  will  uphold  it 
must  be  adopted. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  275.] 

5.  Same— Certainty  op  Ordinance. 

In  a  sewer  improvement  proceeding,  it  was 
provided  that  the  manhole  covers  should  be  the 
same  as  the  catch-basin  covers,  except  that  the 
catch-basin  covers  should  have  perforated  lids, 
while  the  others  were  to  have  tight  lids.  Plan 
F  shows  the  perforated  lid  and  top  of  the  catch- 
basin,  and  plan  G  shows  only  a  tight  lid.  Held, 
that  the  ordinance  for  the  improvement  provid- 
ing that  the  manholes  should  be  fitted  with  cov- 
ers with  tight  lids  as  shown  by  plans  F  and  Q, 
was  not  uncertain  as  to  whether  the  manholes 
were  to  have  tight  or  perforated  lids. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  8  813.] 

6.  Same— Right  to  Construct  Sewer. 

That  a  village  is  connected  with  the  sani- 
tary district  of  Chicago  by  Act  July  1,  1903 
(Hurd's  Rev.  St.  1905,  p.  368,  c  24,  f  369e), 
does  not  deprive  it  of  jurisdiction  to  construct 
a  system  of  relief  sewers ;  nothing  having  been 
done  in  connection  with  the  district  as  to  the 
village,  except  to  locate  the  proposed  route  of 
the  main  channel,  no  right  of  way  having  been 
acquired,  and  it  appearing  it  may  be  years  be- 
fore the  channel  will  be  available  to  the  village. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8  725.] 

7.  Same. 

An  ordinance  of  the  village  of  Wilmette, 
providing  for  a  system  of  relief  sewers  to  carry 
surface  water  into  Lake  Michigan,  is  not  in- 
valid as  contrary  to  the  spirit  of  the  sanitary 
district  act  of  July  1.  1903  (Hurd's  Rev.  St 
1905,  p.  368,  c  24,  §  369e),  providing  for  a 
system  of  drainage  to  prevent  sewage  and  drain- 
age from  being  carried  into  the  lake ;  the  sewer 
being  so  constructed  that  it  can  be  connected 
with  the  sanitary  district  channel  when  the 
channel  is  completed. 

8.  Same— Ordinances— Validity  Presumed. 

An  ordinance  is  presumed  to  be  reasonable 
and  valid  and  will  only  be  declared  unreason- 
able and  void  when  the  evidence  shows  a  clear, 
strong  case. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §  284.] 

On  Rehearing. 

9.  Same— Local  Improvements — Estimate. 

An  estimate  for  a  village  sewer  improve* 
ment  including  an  item  for  lawful  expenses  at- 
tending the  improvement  and  the  cost  of  making 
and  collecting  the  assessment  therefor,  does  not 
authorize  payment  of  the  expenses  of  maintain- 
ing the  board  of  local  improvements  out  of  the 
assessment  since  under  the  express  terms  of  Lo- 
cal Improvement  Act  8  6  (Hurd's  Rev.  St  1905. 
p.  405,  c  24,  8  512),  such  board  in  villages  is 
made  up  of  members  of  the  council,  and  clearly 
they  are  not  to  be  paid  any  additional  compen- 
sation as  members  of  such  board. 

Appeal  from  Cook  County  Court;  W.  L. 
Pond,  Judge. 

Application  by  village  of  Wilmette  for  con- 
firmation of  a  sewer  assessment  From  a 
judgment  of  confirmation,  Henry  H.  Gage 
and  others  appeal.  Afllrmed. 

F.  W.  Becker,  for  appellants.  Robert  Red- 
field  and  A.  C.  Wenban  (Tolman,  Redfleld  & 
Sexton,  of  counsel),  for  appellee. 


Digitized  by  Google 


ID.)  GAGE  v.  VILLAGE  OP  WILMETTB.  C57 


CARTER,  J.  This  is  an  appeal  from  a 
judgment  of  confirmation  of  an  assessment  in 
the  county  court  of  Cook  county,  levied  to 
defray  the  expense  of  constructing  a  relief 
sewer  in  the  village  of  Wilmette,  at  an  es- 
timated cost  of  $149,083.  The  main  sewer, 
with  Its  branches  and  adjuncts,  is  planned  to 
intersect  the  present  sewer  system  of  the  vil- 
lage for  the  purpose  of  carrying  off  the  sur- 
face water  and  relieving  the  present  sewers 
in  times  of  unusual  pressure.  Appellee  vil- 
lage is  located  on  the  west  shore  of  Lake 
Michigan,  Immediately  adjoining  and  north 
of  the  city  of  Evanston.  The  Improvement  is 
proposed  to  be  constructed  of  concrete,  ex- 
cept the  550  lineal  feet  forming  the  outlet  into 
Lake  Michigan,  which  is  to  be  built  of  heavy 
plank. 

It  is  first  objected  that  the  estimate  of  the 
engineer  is  not  sufficiently  and  correctly  item- 
ized. The  heading  of  the  estimate  states 
that  it  is  submitted  as  "an  estimate  of  the 
cost  of  the  construction  of  said  improvement, 
Including  labor,  materials,  and  all  other  ex- 
penses attending  the  same,  and  the  cost  of 
making  and  collecting  the  assessment  there- 
for, as  provided  by  law,  namely."  Then  fol- 
low some  16  different  Items;  the  last  Item 
reading  as  follows:  "For  lawful  expenses 
attending  the  proceedings  for  making  said 
improvement,  and  the  cost  of  making  and  col- 
lecting the  assessment  therefor,  $8,400."  It 
is  insisted  that  there  should  be  a  separate 
item  for  labor,  material,  and  other  expenses 
that  are  not  itemized.  Substantially  this  con- 
tention has  been  considered  and  overruled  by 
this  court  in  Lanphere  v.  City  of  Chicago, 
212  111.  440,  72  N.  E.  426;  Hulbert  v.  City  of 
Chicago,  213  111.  452,  72  N.  E.  1097 ;  Gage  v. 
City  of  Chicago,  223  111.  602,  79  N.  E.  294, 
and  the  cases  therein  cited.  In  this  same 
connection  it  Is  contended  that  under  the  au- 
thority of  Berts  v.  City  of  Naperville,  214  111. 
380,  73  N.  E.  752,  the  last  Item  quoted  above 
for  the  lawful  expenses  attending  the  pro- 
ceedings for  making  said  improvement  and 
the  cost  of  making  and  collecting  the  assess- 
ment therefor  is  contrary  to  the  statute.  On 
an  ordinance  practically  the  same  in  wording 
on  this  point  as  the  one  here  involved,  this 
court,  having  under  consideration  the  ques- 
tion discussed  in  the  briefs,  in  Oault  v.  Vil- 
lage of  Olen  Ellyn,  226  111.  520,  80  N.  B.  1046, 
distinguished  the  wording  of  the  ordinance 
there  under  discussion  from  the  point  decided 
In  the  Berts  Case,  supra.  Our  conclusion  in 
the  Oault  Case  must  control  here.  We  are 
of  opinion  that  substantially  all  the  com- 
ponent elements  of  the  improvement  are  set 
forth  In  the  estimate,  and  that  under  the  au- 
thorities heretofore  cited  it  was  not  neces- 
sary to  estimate  the  labor  and  materials  In 
a  separate  item.  Nothing  that  was  said  in 
Lyman  v.  Town  of  Cicero,  222  111.  379,  78  N. 
E.  830,  In  any  way  conflicts  with  this  hold- 
ing. It  is  not  necessary  to  have  all  the  mi- 
nute details  as  to  materials  that  go  Into  the 
Improvement  estimated  in  different  items. 
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Doran  v.  City  of  Murphysboro,  225  111.  514, 
80  N.  E.  323 ;  MacChesney  v.  City  of  Chica- 
go, 227  111.  215,  81  N.  E.  410. 

It  Is  further  contended  that  the  ordinance 
is  uncertain  as  to  the  limits  of  the  drainage 
district  The  ordinance  provides  that  the 
drainage  district  shall  be  composed  of  "all 
that  territory  lying  within  the  corporate  lim- 
its of  said  village  west  of  the  following  de- 
scribed line,"  then  giving  a  line  commencing 
at  the  west  shore  of  Lake  Michigan,  thence 
running  through  various  crooks  and  turns, 
and  finally  south  "to  the  south  limits  of  said 
village."  It  appears  that  the  south  limits  of 
the  village  at  that  point,  on  account  of  a  jog, 
are  some  200  feet  north  of  the  south  limits 
further  west.  From  this  part  of  the  ordi- 
nance alone  there  might  be  some  doubt  as 
to  the  southern  limits  of  the  drainage  dis- 
trict, although  we  would  be  inclined  to  hold 
that,  notwithstanding  the  jog  of  200  feet,  the 
ordinance  quite  plainly  intended,  from  this 
wording  alone,  that  all  of  the  territory  west 
of  this  line  (and  the  line  extended  200  feet 
southward)  within  the  limits  of  the  village 
was  to  be  within  the  drainage  district  This, 
however,  is  plainly  shown  to  be  the  meaning 
by  other  sections  of  the  ordinance,  which  pro- 
vide for  branch  sewers  to  be  built  In  portions 
of  the  streets  in  the  village  which  are  In  this 
200-foot  strip  in  question.  This  court  has 
frequently  held  that  in  order  to  obtain  the 
true  meaning  of  an  ordinance  it  must  be  look- 
ed at  as  a  whole,  and  that  one  section  may  be 
considered  to  explain  the  meaning  of  another. 
Gage  v.  City  of  Chicago,  196  111.  512,  63  N.  E. 
1031 ;  McChesney  v.  City  of  Chicago,  173  111. 
75,  50  N.  E.  191.  If  we  were  to  judge  the 
limits  of  the  drainage  district  only  from  that 
part  of  the  ordinance  quoted  above,  we  think 
the  most  that  could  be  contended  for  by  ap- 
pellant is  that  the  ordinance  in  this  respect 
was  susceptible  of  two  constructions.  In  such 
case.  If  one  construction  will  support  and 
the  other  defeat  the  ordinance,  that  one  which 
will  uphold  the  ordinance  must  be  the  one 
adopted.  City  of  Chicago  v.  Wilson,  195  111. 
19,  62  N.  E.  843,  57  L  R.  A.  127;  Berry  v. 
City  of  Chicago,  192  111.  154,  61  N.  E.  498. 
Considering  the  ordinance  as  a  whole,  we  do 
not  think  there  is  any  uncertainty  as  to  the 
boundaries  of  the  proposed  drainage  district 

Appellants  also  contend  that  the  ordinance 
is  uncertain  in  that  part  which  refers  to  the 
covers  for  the  manholes  and  spillway  man- 
holes. It  appears  from  the  record  that  the 
covers  for  the  manholes  are  to  be  the  same  as 
the  covers  for  the  catch-basins  as  to  size  and 
weight,  except  that  the  manhole  covers  are 
to  have  a  plain  or  tight  lid,  while  the  catch- 
basin  covers  are  to  have  a  perforated  lid, 
with  holes  for  the  purpose  of  letting  in  the 
water.  In  describing  these  covers,  plans  F 
and  G  are  referred  to.  Plan  F  is  a  drawing 
for  a  perforated  lid,  and  plan  G  for  a  tight 
lid.  Plan  G  only  shows  the  lid  Itself,  while 
plan  F  shows,  not  only  the  lid,  but  the  top 
of  the  catch-basin.   The  ordinance  states: 
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"Each  of  said  ordinary  manholes  and  the  spill- 
way manholes  shall  be  provided  and  fitted 
with  a  east-iron  cover  with  tight  lid,  which 
cover,  with  the  lid,  shall  weigh  470  pounds, 
and  shall  be  of  design  as  shown  in  the  de- 
tail" plans  or  drawings  hereto  attached  and 
made  a  part  hereof,  and  marked  'Plans  F*  and 
*G.' "  It  is  admitted  that  the  ordinance  it- 
self shows  that  the  manhole  covers  are  to 
be  with  tight  lids,  but  it  Is  contended  that 
by  referring  to  both  plans  F  and  G  the  ordi- 
nance is  made  uncertain  as  to  whether  the 
manholes  are  to  be  covered  with  perforated 
or  tight  lids.  From  what  we  have  already 
said,  it  is  quite  clear  that  no  one  would  be 
misled  as  to  the  covers  intended  for  the  man- 
holes, from  the  ordinance  and  specifications 
alone..  Two  witnesses  who  were  admitted  by 
appellants  to  be  qualified  to  testify  on  this 
question,  stated  positively  that  any  one  fa- 
miliar with  the  work  would  have  no  dlfliculty 
in  understanding  the  character  of  the  covers 
to  be  placed  on  the  manholes  from  this  de- 
scription quoted  in  the  ordinance  and  taken 
in  connection  with  the  plans  and  specifica- 
tions; that  it  was  plainly  Intended  by  the 
ordinance  that  the  tight  lid  should  be  used 
for  the  manholes.  From  the  record  before  us 
there  is  no  foundation  for  the  claim  that 
there  is  any  uncertainty  in  the  ordinance 
on  this  point. 

It  Is  further  contended  that  the  village  of 
Wilmette  has  been  added  to  the  sanitary  dis- 
trict of  Chicago,  and  that  thereby  the  district 
has  acquired  power  over  this  territory  and 
under  the  law  should  provide  drainage  for 
the  same.  The  territory  of  the  village  of 
Wilmette  was  added  to  the  sanitary  district 
by  a  law  which  went  Into  force  July  1,  1903. 
Hurd's  Rev.  St  1905,  p.  368,  c.  24,  §  369e, 
This  record  shows  that  since  then  the  only 
thing  that  has  been  done  as  to  the  Wilmette 
territory  is  the  passing  of  an  ordinance  by  the 
sanitary  district  trustees  locating  a  proposed 
route  of  the  main  drainage  channel  from  the 
North  Branch  of  the  Chicago  River  to  Lake 
Michigan;  the  point  where  it  touches  Lake 
Michigan  being  practically  the  same  point 
where  the  outlet  of  the  sewer  here  in  question 
Is  to  enter  the  lake.  Not  a  foot  of  land  for 
right  of  way  for  this  channel,  as  appears  from 
the  record,  has  been  obtained,  and  there  is  noth- 
ing to  show  that  the  proposed  route  may  not 
be  changed  before  the  channel  is  finally  dug. 
Even  If  that  channel  is  dug  on  the  proposed 
route,  no  matter  how  expeditiously  the  work 
is  carried  on,  past  experience  with  this  work 
shows  clearly  that  It  may  be  years  before 
the  North  Shore  Channel  can  be  completed 
so  that  the  village  of  Wilmette  can  drain  Its 
sewage 'Into  It.  In  adding  this  territory  to 
the  sanitary  district,  the  Legislature  certain- 
ly never  contemplated  that  pending  the  com- 
pletion of  the  channel  all  power  should  be 
taken  from  the  village  authorities  to  con- 
struct sewers  to  care  for  the  sewage  in  that 
village.  Until  the  main  channel  of  the  sani- 
tary district  is  extended  to  within  the  limits 


of  the  village  of  Wilmette,  no  serious  conten- 
tion can  be  made  that  the  sanitary  district 
trustees  have  control  over  the  sewers  and 
•drains  of  the  municipality.  We  express  no 
opinion  as  to  the  law  on  this  question  when 
such  main  channel  has  been  so  extended. 
This  conclusion  is  in  harmony  with  what  this 
court  said  in  Rich  v.  City  of  Chicago,  152  III. 
18,  38  N.  E.  255,  and  Gage  v.  City  of  Chicago, 
225  HI.  218,  80  N.  E.  127. 

It  is  further  urged  that  the  ordinance  is 
unreasonable  because  the  outlet  of  the  pro- 
posed sewer  is  into  Lake  Michigan,  and  that 
this  is  contrary  to  the  spirit  of  the  sanitary 
district  act,  heretofore  referred  to,  which  had 
for  its  object  the  construction  of  a  system  of 
drainage  to  prevent  the  sewage  and  drainage 
of  the  city  and  Its  surroundings  from  being 
carried  In  Lake  Michigan,  thereby  contami- 
nating the  waters  of  the  lake.  People  v.  Nel- 
son, 133  111.  565,  27  N.  E.  217.  The  only  out- 
let for  the  sewage  of  Wilmette  since  the  vil- 
lage was  founded  has  been  Lake  Michigan, 
Practically  all  the  villages  along  the  lake 
shore  drain  their  sewage  into  the  lake.  The 
present  relief  sewer  Is  not  proposed  to  be 
constructed  for  the  purpose  of  carrying  sew- 
age, but  chiefly  to  carry  off  surface  water. 
This  sewer  system  is  so  planned  that  when 
the  main  drainage  channel  to  the  north  shore 
is  finally  completed  the  two  can  readily  be 
connected,  and  the  sewage  thereafter  all  turn- 
ed away  from  Lake  Michigan.  If  the  conten- 
tion of  appellants  be  upheld  on  this  point 
then  the  village  of  Wilmette,  and  all  the  oth- 
er municipalities  In  the  state  along  the  lake 
shore,  could  be  restrained  from  sewering  into 
the  lake.  The  result  of  such  action  might  be 
an  epidemic  of  disease  in  all  of  these  towns. 
Before  the  court  would  be  justified  In  taking 
this  course,  it  would  have  to  be  shown,  be- 
yond all  doubt,  that  the  public  health  clearly 
demanded  such  action.  All  the  presumptions 
are  in  favor  of  the  reasonableness  and  valid- 
ity of  the  ordinance,  and  the  courts  will  only 
declare  an  ordinance  unreasonable  and  void 
when  the  evidence  shows  a  clear,  strong  case. 
No  showing  of  any  kind  has  been  made  here 
beyond  the  bare  fact  that  the  surface  water, 
and  Incidentally  some  sewage,  is  to  be  car 
ried  by  this  sewage  system  into  Lake  Michi- 
gan. There  is  nothing  In  this  record  to  au- 
thorize the  court  in  holding  this  ordinance 
unreasonable.  City  of  Belleville  v.  Pfingsten, 
225  111.  293,  80  N.  E.  266,  and  cases  there 
cited. 

Finding  no  reversible  error  in  the  record, 
the  judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 

On  Rehearing. 

PER  CURIAM.  The  appellants  Insist  in 
the  petition  for  rehearing,  as  they  did  in 
their  original  brief,  that  by  the  wording  of 
the  estimate  the  expenses  of  maintaining  the 
board  of  local  improvements  can  be  paid  out 
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of  this  assessment   Under  section  6  of  the 
local  Improvement  act  (Hurd's  Rev.  St  1005, 
p.  406,  c.  24,  {  512)  it  Is  plain  that  In  cities 
having  a  population  of  100,000  or  more  regu- 
lar salaries  are  to  be  paid  from  the  general 
funds  of  the  city  to  the  members  of  the  local 
board  of  Improvements,  and  that  In  all  other 
dties,  villages,  and  incorporated  towns  this 
board  Is  made  up  of  regular  employes  of  the 
city  or  members  of  the  city  or  village  coun- 
cils. Clearly  they  are  not  to  be  paid,  as  mem* 
bers  of  the  local  board  of  improvements,*  any 
additional  compensation.    Under  section  94 
of  the  local  improvement  act  (Hurd's  Rev.  St 
1905,  p.  427,  c.  24,  |  599)  in  cities,  towns,  and 
villages  having  a  population  of  less  than  100,- 
000  It  may  be  provided  by  ordinance  that  a 
certain  sum,  not  exceeding  6  per  cent  of  the 
amount  of  the  assessment  may  be  applied 
to  the  payment  of  the  costs  and  expenses  of 
the  improvement  It  would  be  Impracticable, 
however,  to  take  from  the  funds  of  a  particular 
assessment  the  money  to  pay,  proportionately, 
the  regular  salary  of  any  employs  of  the  lo- 
cal board  of  Improvements.    The  law  does 
not  fix  any  fees  for  services  for  the  proceed- 
ings before  the  board  In  making  an  assess- 
ment and  if  It  were  attempted  to  pay,  pro- 
portionately, the  salary  of  any  city  employe 
from  any  assessment  such  a  division  would 
necessarily  be  arbitrary,  and  would  be  Impos- 
sible to  carry  out  without  actually  charging 
to  one  assessment  a  portion  of  the  costs  of 
other  local  Improvements.    This  cannot  be 
done.    Berts  v.  City  of  Naperville,  214  111. 
380.  73  N.  E.  752.   If,  however,  a  person  who 
is  not  a  regular  employe  of  the  city  or  village 
should  be  hired  to  do  special  work  on  a  par- 
ticular Improvement  doubtless,  under  this 
law.  he  could  be  paid  for  his  work  from  that 
assessment    For  example,  If  a  village  does 
not  have  a  regular  engineer  employed  at  a 
stated  salary,  such  a  man  might  be  hired 
and  paid  for  his  special  work  on  the  improve- 
ment out  of  the  fnnds  raised  by  that  assess- 
ment.   This  Is  in  harmony  with  the  views  ex- 
pressed on  this  subject  in  Gault  v.  Village  of 
Glen  Bllyn,  226  111.  520,  80  N.  E.  1046.  The 
estimate  In  this  proceeding  does  not  cover 
any  part  of  the  salaries  of  the  board  of  local 
improvements  or  the  regular  expenses  of 
maintaining  said  board. 
Rehearing  denied. 


(170  Ind.  106) 

DALY  et  at  v.  GUBBINS  et  al.  (No.  20,972.)  * 
(Supreme  Court  of  Indiana.    Nor.  22,  1907.) 
*L  Municipal  Corporations  —  Strut  Im- 
provements — Special  Assessments— Fobe- 
closubs — Petition— Specificness. 

A  petition  to  foreclose  a  special  assessment 
for  a  street  improvement  was  not  subject  to  a 
motion  to  make  it  more  specific  as  to  whether 
the  total  length  of  the  improvement  was  more 
than  one  whole  square,  as  the  length  of  the  im- 
provement could  not  affect  the  jurisdiction  of 
the  board  of  trustees  to  levy  the  assessment  un- 
der Burns'  Ann.  St.  1901,  §  4288,  providing  that, 
whenever  a  petition  of  two-thirds  of  the  abutters 
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was  received  praying  for  a  street  Improvement 
of  one  whole  square  or  more  in  length,  it  should 
be  the  duty  of  the  board  to  cause  the  same  to  be 
made,  and  authorizing  the  board,  in  its  discre- 
tion, to  provide  for  such  improvement  for  any 
reasonable  distance  less  than  one  square  in 
length. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  {  1276.] 

2.  Same. 

In  a  suit  to  foreclose  an  assessment  for 
street  improvement,  the  facts  disclosed  in  the 
engineer's  estimate,  the  price  of  the  work,  the 
nature  and  kind  of  the  improvement,  the  bid, 
the  amount  of  the  assessment  per  running  foot 
being  necessarily  merged  in  the  final  assess- 
ment, and  not  reviewable  in  the  action  to  fore- 
close, the  petition  was  not  subject  to  a  motion  to 
make  it  more  specific  with  reference  to  such 
matters. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  i§  1276,  1277.] 

8.  Sake— Pbeliminabt  Mattebs— Investiga- 
tion Befobe  Hkabino. 

Where  all  statutory  steps  were  taken  prior 
to  the  levy  of  an  assessment  for  street  improve- 
ment and  notice  given,  objections  based  on  facts 
shown  in  the  engineer's  estimate,  the  price  of 
work,  the  nature  and  kind  of  improvements,  the 
bid  and  the  amount  of  assessment  per  foot, 
etc.,  were  matters  which  the  owners  of  property 
to  be  assessed  were  bound  to  investigate  at  the 
bearing  before  the  special  committee  appointed 
to  consider  and  report  on  the  engineers  final 
estimate,  and  were  not  available  after  con- 
firmation of  assessment  by  the  board  of  trustees. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  f  1151.] 

4.  Same — Assessment — Collateral  Attack. 

An  assessment  for  street  improvement,  con- 
firmed by  the  board  of  trustees,  is  conclusive 
against  collateral  attack  for  illegality  or  inac- 
curacy. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  36,  Municipal  Corporations,  9  1180.] 

5.  Same— Action— Complaint— Demand. 

A  complaint  to  foreclose  a  special  assess- 
ment for  street  improvement,  averring  that  a 
demand  for  payment  was  made  more  than  60 
days  before  the  action  was  begun,  was  sufficient 
as  against  demurrer,  though  the  language  of  the 
statute  is  not  followed. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  $  1276.] 

6.  Pleading  —  Cubing  Ebbob  —  Defects  in 
Complaint — Findings. 

Informality  in  a  complaint  may  be  cured 
and  rendered  harmless  by  a  special  finding  of 
facts  and  by  the  conclusions  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  |§  1451-1476.] 

7.  Municipal  Cobpobations— Stbeet  Assess- 
ment—Fobeclosube— Complaint. 

A  complaint  to  foreclose  a  special  assess- 
ment for  street  improvement  alleging  the  loca- 
tion of  the  street  improved,  the  width,  character, 
and  terminal  points  of  the  improvement,  ana 
containing  allegations  with  respect  to  notice  and 
other  requisite  jurisdictional  steps,  including  a 
copy  of  so  much  of  the  assessment  as  related 
to  defendants'  property,  was  sufficient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  86,  Municipal  Corporations,  §  1276.] 

8.  Same— Extent  or  Impbovements. 

Neither  Burns'  Ann.  St.  1901,  §  4400,  pro- 
viding that  street  improvements  should  not  be 
made  for  a  distance  Ipss  tlinn  a  block  at  a 
time,  nor  section  4288,  conferring  on  town 
boards  discretion  to  authorize  such  improvements 
for  a  reasonable  distance  less  than  a  block  in 
length,  restricted  the  authority  of  such  boards 
to  the  improvement  of  a  single  block  at  a  time. 
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nor  prevented  them  from  making  extended  im- 
provement* when  desired. 
0.  Same — Defenses. 

In  an  action  to  foreclose  a  street  assess- 
ment, the  answer  alleged  that  the  board  of  trus- 
tees did  not  adopt  a  general  plan  of  improve- 
ment previous  to  causing  the  work  to  be  done ; 
that  no  plans  and  specifications  were  in  exist- 
ence; that  the  plans  and  specifications  had  not 
been  published  as  a  by-law  nor  an  emergency 
declared;  that  no  general  plan  of  street  im- 
provements had  been  published,  and  that  no 
emergency  for  dispensing  therewith  had  existed ; 
that  no  such  office  or  officer  as  town  engineer 
had  ever  existed  in  the  town;  that  the  office 
could  be  created  only  by  ordinance  or  resolution, 
which  must  be  published  in  the  absence  of  emer- 
gency, and  denied  any  emergency  or  publication : 
that  no  act  fixing  the  grade  of  the  street  had 
been  published  nor  had  a  dispensing  emergency 
existed ;  that  the  grade  of  the  street  was  chan- 
ged after  awarding  the  contract  to  the  advantage 
of  the  contractor  and  injury  of  the  public; 
that  the  salary  of  the  town  engineer  was  in- 
cluded in  the  cost  of  the  improvement,  and,  that 
in  letting  the  contract,  the  board  reserved  the 
control  and  disposal  of  surplus  earth  with  cer- 
tain limitations,  with  the  right  to  change  the 
grade,  causing  uncertainty  and  enhancing  the 
cost  of  the  work.  Held,  that  such  objections 
were  mere  irregularities  in  procedure  leading  to 
the  final  assessment,  and  were  unavailable  as 
defenses,  when  advanced  collaterally  as  in  this 
case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  f  1180.] 

10.  Towns — Officers— Tbubtees — Statement 
or  Election— Filing — Statutes. 

Burns'  Ann.  St  1901,  I  4331,  requiring  the 
filing  of  a  statement  of  the  election  of  town 
trustees  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county,  is  applicable  only  to  the 
first  election  held  on  the  incorporation  of  the 
town. 

11.  Municipal  Corporations  —  Street  As- 
sessments—Defenses— Collateral  Attack. 

In  a  suit  to  foreclose  a  street  assessment 
an  objection  that  no  statement  of  the  election 
of  any  member  of  the  board  of  trustees  of  the 
town  having  charge  of  the  improvement  was 
ever  filed  in  the  office  of  the  clerk  of  the  circuit 
court  of  the  county,  as  required  in  certain  cases 
by  Burns'  Ann.  St  1901,  }  4331,  constituted 
a  collateral  attack  on  the  assessment  and  was 
not  available  as  a  defense. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  36,  Municipal  Corporations,  {  1180.] 

12.  Same — Answer — Indefinite  nebs. 

An  answer  in  a  suit  to  foreclose  a  street 
assessment  alleging  that  no  statement  of  the 
election  of  any  member  of  the  board  of  trustees 
of  the  town  had  been  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  the  county,  as  re- 

?uired  in  certain  instances  by  Burns'  Ann.  St 
901,  {  4331,  was  defective  for  failure  to  allege 
when  the  town  was  incorporated,  and  when  the 
trustees  whose  acts  were  questioned  were  elected. 
18.  Same— Curative  Act. 

Under  Acts  1899,  p.  90,  c.  68,  validating 
the  incorporation  of  a  town,  the  election  of  its 
trustees  and  other  officers,  their  official  acts  and 
all  ordinances  and  proceedings  thereof,  failure 
to  file  a  statement  of  the  election  of  the  town 
board  of  trustees,  as  required  by  Burns'  Ann.  St 
1901,  {  4331,  was  cured,  and  could  not  there- 
fore be  made  a  defense  to  a  street  assessment 
levied  by  such  board. 

14.  Same— Qualification  or  Trustees— In- 
terest. 

There  being  no  statute  in  terms  disqualify- 
ing a  member  of  a  board  of  town  trustees  from 
acting  on  the  levy  and  assessment  for  street 
improvement  because  of  interest  his  act  was 
voidable  only,  and  any  objection  on  that  ground 
was  waived  by  defendants'  failure  to  raise  it 


until  sued  for  the  foreclosure  of  the  lien  of  the 
assessment  against  their  property. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  86,  Municipal  Corporations,  f  1151.] 

15.  Constitutional  Law— Statutes— Cowsrn- 
tutional  Objection— Right  to  Raise. 
Where  defendants  were  estopped  to  object 
that  town  trustees  levying  a  street  assessment 
were  disqualified  by  interest  defendants  wet* 
also  estopped  to  object  that  the  statute  under 
which  the  levy  was  made  was  unconstitutional 
because  it  made  no  provision  for  supplying  ths 
places  of  disqualified  trustees. 

[Ed.  Note.— For  cases  in  point  *«•  Cent  Dig. 
vol.*  10,  Constitutional  Law,  |  4L] 

Appeal  from  Circuit  Court,  Delaware 
County;  Jos.  Q.  Leffler,  Judge. 

Suit  by  John  Gubbins  and  others  against 
George  Daly  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

Frank  Ellis,  for  appellants.  Tempter  4 
Ogle,  for  appellees. 

MONTGOMERY,  J.  Appellees  brought 
this  suit  to  foreclose  a  special  assessment 
lien  for  street  improvements  made  by  them 
In  the  town  of  Normal  City.  Appellants, 
having  unsuccessfully  moved  to  require  ths 
complaint  to  be  made  more  specific,  and  de- 
murred to  the  same,  answered  in  16  para- 
graphs. Demurrers  were  sustained  to  all 
paragraphs  of  answer,  except  the  first  and 
eleventh;  the  first  being  a  general  denial 
A  reply  in  denial  was  filed  to  the  eleventh 
paragraph  of  answer,  the  cause  tried  by  the 
court,  a  special  finding  made,  with  conclu- 
sions of  law  in  favor  of  appellees,  and  judg- 
ment was  entered  accordingly.  Appellants' 
motion  for  a  new  trial  was  overruled.  Ap- 
pellants have  assigned  and  urged  as  errors 
the  overruling  of  their  motion  to  make  ths 
complaint  more  specific  the  overruling  of  their 
demurrer  to  the  complaint,  and  sustaining  de- 
murrers to  the  second,  third,  fourth,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  twelfth, 
thirteenth  fourteenth,  fifteenth,  and  sixteenth 
paragraphs  of  answer.  It  was  asked  that 
the  complaint  be  made  more  specific  with  re- 
spect to  the  facte  shown  in  the  engineer's 
estimate,  the  price  of  work,  the  nature  and 
kind  of  improvement  made,  the  bid,  the 
amount  of  assessment  per  running  foot  and 
whether  the  total  length  of  the  improvement 
was  more  than  one  whole  square.  The  im- 
provement was  made  upon  petition  of  two- 
thirds  of  the  abutters.  Whenever  such  a 
petition  is  presented  praying  for  a  street  Im- 
provement of  one  whole  square  or  more  in 
length,  It  Is  the  duty  of  the  board  to  cause 
the  same  to  be  made,  and  the  board  may.  In 
its  discretion,  authorize  such  improvement 
for  any  reasonable  distance  less  than  one 
square  In  length  Section  4288,  Burns'  Ann. 
St  1901.  It  Is  manifest  that  the  length  of 
the  improvement  could  not  affect  the  juris- 
diction of  the  board  over  the  subject  and 
otherwise  the  special  facte  sought  were  of 
no  consequence  in  this  proceeding.  The  oth- 
er specifications  of  the  motion  related  to  mat* 
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-ten  which  preceded  and  were  necessarily 
merged  In  the  final  assessment  made  against 
appellants'  property,  and  such  facts  cannot 
be  reviewed  In  this  action.  If  all  statutory 
steps  were  taken  and  notices  given,  as  al- 
leged In  the  complaint,  appellants  were 
bound  to  Investigate  all  such  matters  at  the 
bearing  before  the  special  committee  ap- 
pointed to  consider  and  report  upon  the  en- 
gineer's final  estimate,  and,  when  the  work 
-of  this  committee  was  completed  and  confirm- 
ed by  the  board  of  trustees,  the  assessment 
became  conclusive  against  collateral  attack 
upon  a  charge  of  irregularity  or  Inaccuracy. 
The  motion  to  make  the  complaint  more  spe- 
cific was  rightly  overruled. 

The  only  objection  urged  against  the  suffi- 
ciency of  the  complaint  is  with  regard  to  the 
allegation  of  a  demand  for  payment  It  Is 
averred  that  payment  of  the  assessment  was 
demanded  more  than  60  days  before  the  ac- 
tion was  begun,  and,  while  the  language  of 
the  statute  has  not  been  followed,  the  allega- 
tion is  sufficient  as  against  a  demurrer.  This 
holding  is  justified,  further,  from  the  clr- 
■cumstance  that  a  special  finding  of  facts  was 
made,  and  in  such  cases  any  informality  In 
the  complaint  may  be  cured  and  rendered 
harmless  by  the  finding  and  conclusions  of 
law.  Ross  v.  Van  Natta,  164  Ind.  557,  558, 
74  N.  E.  10;  Goodwlne  v.  Cadwallader,  158 
Ind.  202,  61  N.  E.  939;  Runner  v.  Scott,  150 
Ind.  441,  50  N.  E.  479;  Woodward  v.  Mit- 
•cbell,  140  Ind.  406,  39  N.  E.  437.  The  com- 
plaint avers  the  location  of  the  street  Im- 
proved, the  width,  character,  and  terminal 
-points  of  the  improvement,  and  contains  alle- 
gations with  respect  to  notices  and  other 
requisite  jurisdictional  steps,  including  a 
-copy  of  so  much  of  the  assessment  as  relates 
to  appellants'  property.  The  complaint  was 
sufficient.  Deane  v.  Indiana  Macadam,  etc., 
Co.,  161  Ind.  371,  374,  68  N.  E.  686;  Leeds 
r.  Defrees,  157  Ind.  392,  394,  61  N.  B.  930; 
Van  Sickle  v.  Belknap,  129  Ind.  558,  561,  26 
N.  D.  305;  Lewis  v.  Albertson,  23  Ind.  App. 
,  150,  159,  53  N.  B.  1071;  Dugger  v.  Hicks,  11 
Ind.  App.  377,  36  N.  E.  1085. 

The  second  paragraph  of  appellants'  an- 
swer proceeded  upon  the  theory  that  the. 
board  of  trustees  was  without  power  to  Im- 
prove more  than  one  block  at  a  time,  and 
averred  that  the  improvement  in  question 
was  eight  blocks  In  length,  and  therefore 
roid.  The  act  of  1857  (Acts  1857,  p.  73,  c. 
84;  section  4400,  Burns'  Ann.  St  1901)  did 
-not  authorize  street  Improvements  to  be  made 
for  a  distance  less  than  one  block  at  a  time, 
but  the  Barrett  law  (Acts  1889,  p.  287,  c. 
118;  section  4288,  Burns'  Ann.  St  1901)  con- 
fers upon  town  boards  discretion  to  author- 
ize such  improvements  for  a  reasonable  dis- 
tance less  than  one  block  In  length,  while  It 
•  does  not  purport  to  limit  or  restrict  their  au- 
thority to  make  improvements  to  a  single 
block  at  a  time,  as  argued  by  appellants' 
counsel.  These  statutes  contemplate  extend- 
•ed  Improvements  when  desired,  and  were  de- 


signed to  discourage  and  avoid  piecework 
of  less  than  one  square's  length,  except  in 
special  cases  approved  by  the  governing  body. 
The  construction  contended  for  by  appellants 
would  enhance  the  cost  of  such  Improvements, 
and  be  prejudicial  to  the  interests  of  the 
abutters,  as  well  as  of  the  public,  and  fre- 
quently mar  the  uniformity  of  the  work  and 
destroy  its  appearance  and  value.  This  an- 
swer was  clearly  bad. 

The  third  paragraph  of  answer  alleged  that 
the  board  of  trustees  of  the  town  had  not 
adopted  a  general  plan  of  improvement  pre- 
vious to  causing  the  work  under  considera- 
tion to  be  done,  and  the  assessment  was  in 
consequence  illegal;  the  fourth  charged  that 
at  the  time  of  ordering  this  work  no  plans 
and  specifications  thereof  were  in  existence; 
the  fifth  alleged  that  such  plans  and  specifi- 
cations in  the  absence  of  a  declared  emer- 
gency should  be  published  as  a  by-law,  and 
denied  such  emergency  and  publications;  the 
sixth  denied  any  publication  of  a  general 
plan  for  street  Improvements,  and  averred 
that  no  emergency  for  dispensing  with  such 
publication  existed;  the  seventh  alleged  that 
no  such  office  or  officer  as  town  engineer  had 
ever  existed  In  the  town  of  Normal  City;  the 
eighth  declared  that  the  office  of  town  en- 
gineer could  be  created  only  by  ordinance  or 
resolution,  which  must  be  published  in  the 
absence  of  emergency  and  denied  any  emer- 
gency and  publication;  the  tenth  alleged  that 
the  establishment  of  the  grade  of  the  street 
to  be  improved  was  a  condition  precedent  to 
the  making  of  any  valid  Improvement  and  de- 
nied the  publication  of  any  act  fixing  such 
grade,  and  denied  any  dispensing  emergency; 
the  twelfth  charged  that  the  grade  of  the 
street  was  changed  after  awarding  the  con- 
tract to  the  advantage  of  the  contractor  and 
to  the  Injury  of  the  public;  the  thirteenth  al- 
leged that  appellees  unlawfully  changed  the 
grade  of  the  street;  the  fifteenth  alleged  that 
the  salary  of  the  town  engineer  was  erro- 
neously included  in  the  cost  of  the  improve- 
ment; and  the  sixteenth  paragraph  of  an- 
swer alleged  that  In  letting  the  contract  the 
board  reserved  the  control  and  disposal  of 
all  surplus  earth  within  certain  limitations, 
and  reserved  the  right  to  change  the  street 
grade,  and  thereby  caused  uncertainty  and  en- 
hanced the  cost  of  the  work. 

We  shall  not  discuss  these  paragraphs  of 
answer  severally,  as  some  of  them  are  mani- 
festly insufficient  in  form  and  substance,  and 
all  of  them,  at  best,  set  forth  irregularities  to 
the  procedure  not  available  as  a  defense,  ii 
whole  or  In  part,  when  advanced  collaterally 
against  a  complaint  to  enforce  collection  oi 
the  final  assessment  Lux,  etc.,  Stone  Co.  v 
Donaldson,  162  Ind.  481,  488,  489,  68  N.  B 
1014;  Brown  v.  Central  Bermudez  Co.,  16! 
Ind.  452,  458,  69  N.  B.  150;  Deane  v.  Indian! 
Macadam,  etc.,  Co.,  161  Ind.  371,  377,  68  S 
E.  686;  Shank  v.  Smith,  157  Ind.  401,  61  K 
E.  932,  55  L.  R.  A.  564;  Redden  v.  Town  o 
Covington,  29  Ind.  118;  Wlllard  v.  Albertso« 
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23  Ind.  App.  164,  53  N.  E.  1077,  54  N.  E.  403; 
Lamed  v.  Maloney,  19  Ind.  App.  199,  49  N. 
E.  278. 

The  ninth  paragraph  of  answer  alleged 
that  no  statement  of  the  election  of  any  mem- 
ber of  the  board  of  trustees  of  the  town  of 
Normal  City  having  charge  of  the  Improve- 
ment In  question  was  ever  filed  In  the  office 
of  the  clerk  of  the  circuit  court  of  the  county. 
In  the  case  of  Low  v.  Dallas,  165  Ind.  392, 
75  N.  E.  822,  we  held  that  the  provisions  of 
section  4331,  Burns'  Ann.  St.  1901,  upon 
which  this  answer  was  founded,  apply  only 
to  the  first  election  held  upon  the  Incorpora- 
tion of  a  town;  and  that  such  a  defense  con- 
stitutes a  collateral  attack  and  is  not  avail- 
able. See,  also,  Deane  v.  Indiana  Macadam, 
etc.,  Co.,  161  Ind.  371,  68  N.  E.  686;  Mc- 
Eneney  v.  Town  of  Sullivan,  125  Ind.  407, 
25  N.  E.  540:  Mullikin  v.  Town  of  Blooming- 
ton,  72  Ind.  161;  Redden  v.  Town  of  Coving- 
ton,  29  Ind.  118.  The  answer  is  also  too  in- 
definite and  uncertain  to  show  that  the  pro- 
ceedings assailed  were  Invalid  under  the  pro- 
visions of  the  above  statute,  since  it  is  not 
made  to  appear  when  the  town  of  Normal 
City  was  incorporated,  nor  when  the  trustees, 
whose  acts  are  questioned,  were  elected. 
This  pretended  defense  is  further  wholly 
without  merit,  inasmuch  as  before  the  pro- 
ceedings under  consideration  were  undertaken 
the  Incorporation  of  Normal  City,  the  elec- 
tion of  Its  trustees  and  other  officers,  their 
official  acts,  and  all  ordinances  and  proceed- 
ings, were  validated  by  an  act  of  the  General 
Assembly.   Acts  1899,  p.  90,  c.  68. 

Tbe  fourteenth  answer  averred  that  each 
member  of  the  board  of  trustees  having  the 
work  in  charge  was  during  all  tbe  time  the 
owner  of  a  lot  abutting  upon  the  improve- 
ment and  assessed  for  the  construction  of 
the  same.  It  is  contended  that  the  statute 
under  which  such  improvements  are  con- 
structed makes  no  provision  for  supplying  tbe 
places  of  disqualified  trustees,  and  does  not 
afford  a  right  of  appeal  from  the  final  action 
of  the  board,  and  In  consequence  is  uncon- 
stitutional and  void.  In  the  absence  of  pro- 
hibitory legislation  upon  the  subject,  the 
question  of  interest  or  bias  on  the  part  of  an 
officer  charged  with  the  performance  of  a 
particular  duty  is  regarded  as  a  private  mat- 
ter and  of  concern  only  to  the  parties  to  the 
proceeding;  but,  when  constitutional  or  stat- 
utory provisions  forbid  such  an  officer  from 
acting  officially  in  matters  affecting  his  own 
interests,  his  action  in  such  cases  is  regarded 
as  transgressing  the  public  policy  of  the 
state.  There  is  no  statute  in  this  state  in 
terms  disqualifying  or  prohibiting  a  member 
of  the  board  of  trustees  of  an  incorporated 
town  from  acting  in  matters  of  this  character 
on  account  of  interest,  and  therefore  his  ac- 
tion in  such  Instances  is  at  most,  voidable 
only,  and  objections  on  account  of  interest 
must  be  made  at  the  earliest  opportunity,  or 
they  will  be  deemed  waived.  Carr  et  al.  v. 
Dubme  et  al.,  167  Ind.  70,  78  N.  E.  323.  No 


objection,  because  of  interest,  appears  from 
the  record  to  have  been  raised  until  the  filing 
of  this  paragraph  of  answer.  So  far  as  we 
are  advised,  appellants  appear  to  have  stood 
by  with  full  knowledge  of  the  disqualifica- 
tion of  which  they  now  complain,  and  suffer- 
ed the  work  to  go  on  and  costs  to  accumulate 
until  they  had  reaped  the  full  benefit  of  the 
improvement.  The  action  of  the  board  was 
not  void,  and  upon  the  facts  disclosed  appel- 
lants are  now  estopped  to  avail  themselves 
of  any  disqualification  on  the  part  of  any 
member  of  the  board  of  trustees.  Bradley 
v.  City  of  Frankfort,  99  Ind.  417;  Carr  v. 
Dubme,  supra,  and  cases  cited. 

It  follows,  also,  that  appellants  are  in  no 
position  to  challenge  the  constitutionality  of 
the  statute,  and  we  are  not  required  to  pass 
upon  that  question,  inasmuch  as  they  must 
be  held  to  have  waived  any  objection  to  tbe 
alleged  disqualification  of  members  of  the 
board. 

Tbe  special  finding  of  facts  and  conclusions 
of  law  are  not  set  forth  in  any  manner  in  the 
briefs,  or  urged  upon  our  attention,  and  no 
further  questions  have  been  presented  for 
consideration. 

No  error  having  been  made  to  appear,  the 
judgment  is  affirmed. 


(77  Ohio  St  18) 
STATE  v.  HANLON. 
(Supreme  Court  of  Ohio.   Oct.  22,  1907.) 

Constitutional  Law— Equal  Pbotkction  or 
the  Laws— Taxation— Uniformity. 

Section  6908-2,  Rev.  St.  as  amended  April 
26,  1898  (93  Ohio  Laws,  p.  304),  in  so  far  as  it 
enacts  that  every  person,  firm,  or  corporation 
desiring  to  engage  in  fishing  in  the  waters  of 
Lake  Erie  and  the  estuaries  and  bays  thereof 
within  this  state  shall  make  application  to  the 
commissioners  of  fish  and  game  and  obtain  a 
license  or  authority  so  to  do,  and  for  such  li- 
cense or  authority  shall  pay  the  fee  therein 
specified,  is  a  valid  enactment,  and  is  neither 
in  violation  of  the  fourteenth  amendment  to  the 
Constitution  of  the  United  States,  nor  repugnant 
to  section  20,  art.  2,  of  the  Constitution  of  the 
state  of  Ohio. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  687.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Ottawa  County. 

Action  by  Louisa  Hanlon  against  the  state. 
Judgment  for  plaintiff  was  affirmed  by  tbe 
circuit  court,  and  the  state  brings  error.  Re- 
versed, and  judgment  entered  for  plaintiff  in 
error. 

Under  favor  of  the  provisions  of  an  act  of 
tbe  General  Assembly  of  tbe  state  of  Ohio 
passed  May  10,  1902  (95  Ohio  Laws,  pp.  498- 
500),  entitled,  "An  act  to  authorize  claimants 
for  damages  and  rebate  of  license  fees  under 
an  act  passed  April  26,  1898  (93  Ohio  Laws, 
pp.  303-307)  entitled :  'An  act  for  the  further 
and  better  protection  of  flsb  and  game,'  to  sue 
the  state  of  Ohio,"  the  defendant  in  error, 
Louisa  Hanlon,  brought  suit  in  the  court  of 
common  pleas  of  Ottawa  county  to  recover 
from  plaintiff  in  error  the  sum  of  $70  tbere- 
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tofore  paid  by  her,  as  license  fees,  to  the 
president  of  the  commissioners  of  fish  and 
game  of  the  state  of  Ohio,  In  accordance  with 
the  provisions  and  requirements  of  section 
6968-2,  Rev.  St.,  as  amended  April  26,  1898. 
To  the  petition  filed  by  said  Louisa  Han- 
Ion  In  the  court  of  common  pleas,  the  de- 
fendant, the  state  of  Ohio,  demurred,  alleging 
as  ground  of  demurrer  that  "said  petition 
does  not  state  facts  sufficient  to  warrant  the 
relief  prayed  for."  Upon  consideration,  this 
demurrer  was  overruled  by  the  court  of  com- 
mon pleas,  and,  defendant  not  desiring  to 
plead  further  In  said  cause,  judgment  was 
thereupon  rendered  by  said  court  In  favor  of 
the  plaintiff,  Louisa  Hanlon,  and  against  the 
state  of  Ohio,  for  the  sum  of  $70  and  the 
-costs  of  suit,  taxed  at  $15.46.  This  judgment 
was  affirmed  by  the  circuit  court  From  this 
judgment  of  affirmance  the  state  of  Ohio  pros- 
ecutes error,  and  prays  "that  said  judgment 
of  the  circuit  court,  and  that  of  the  court  of 
common  pleas,  may  be  reversed,  set  aside,  and 
held  for  naught,  and  that  It  may  be  restored 
to  all  things  it  has  lost  by  reason  thereof.** 

Wade  H.  Ellis,  Arty.  Gen.,  and  J.  M.  Sheets, 
for  the  State.  George  A,  True,  for  defend- 
.ant  in  error. 

CREW,  J.  (after  stating  the  facts  as  above). 
"Whether  the  facts  stated  in  the  petition  of 
Louisa  Hanlon  show  her  entitled  to  the  re- 
lief therein  prayed  for  and  furnished  suf- 
ficient warrant  for  the  judgments  rendered 
by  the  courts  below  depends,  in  the  present 
case,  solely  upon  the  constitutionality  of  cer- 
tain provisions  of  section  6968-2,  Rev.  St, 
as  amended  April  26,  1898  (93  Ohio  Laws, 
p.  804).  These  provisions,  so  far  as  they 
are  pertinent  to,  or  Involved  in,  the  present 
inquiry,  are  as  follows:  "No  person,  firm  or 
corporation  shall  engage  In  the  catching  of 
fish  for  profit  with  nets  in  the  waters  of  Lake 
Erie  and  the  estuaries  and  bays  thereof  with- 
in this  state,  without  complying  with  the  pro- 
visions of  this  section.  Every  person,  firm 
or  corporation  desiring  to  engage  in  fishing 
aa  above  mentioned,  shall  make  application 
to  the  commissioners  of  fish  and  game  and 
•obtain  a  license  or  authority  so  to  do;  and 
for  such  license  or  authority  shall  pay  the 
following  fee:  For  each  tugboat  or  boat  pro- 
pelled by  steam  engaged  in  fishing  with  gill- 
net,  the  sum  of  forty  dollars;  for  each  sail 
boat  engaged  in  fishing  with  gill-nets,  the  sum 
of  fire  dollars;  for  each  pound-net  fyke-net 
or  trap-net  used  in  fishing,  the  sum  of  three 
dollars;  for  all  other  nets,  or  seines  used  hi 
fishing,  except  gill-nets  fished  from  boats 

-  which  have  been  licensed  as  hereinabove  pro- 
vided, the  sum  of  two  dollars."   If  the  fore- 

-  going  provisions  of  section  6968-2,  requiring 
the  payment  of  license  fees  as  therein  stipu- 
lated by  persons  who  for  profit  engage  In  the 
catching  of  fish  with  nets  hi  the  waters  of 
Iiake  Erie,  or  the  estuaries  and  bays  there- 
of within  this  state,  are  constitutional  and 


valid,  then  admittedly  the  petition  of  Louisa 
Hanlon  in  this  case  was  and  is  wholly  Insuf- 
ficient states  no  cause  of  action  in  her  favor, 
and  the  demurrer  thereto  by  the  state  of  Ohio 
should  have  been  sustained  by  the  court  of 
common  pleas,  and  her  petition  should  have 
been  dismissed.  The  constitutionality  of  said 
statute  is  here  challenged,  and  Its  validity  de- 
nied by  counsel  for  defendant  in  error,  upon 
the  grounds:  (1)  That  it  denies  to  defendant 
in  error  the  equal  protection  of  the  laws ;  (2) 
that  It  violates  the  uniformity  clause  of  sec- 
tion 20  of  article  2  of  the  Constitution  of  the 
state  of  Ohio;  (8)  that  it  unjustly  and  unlaw- 
fully discriminates  between  persons  engaged 
in  the  same  occupation,  and  tends  to  create 
a  monopoly.  Is  the  statute  In  question,  for 
either  of  the  foregoing  reasons,  unconstitu- 
tional? The  right  of  the  state,  In  the  exer- 
cise of  Its  police  power,  to  regulate  and  con- 
trol the  taking  of  fish  in  all  the  public  waters 
within  its  jurisdiction,  is  a  right  so  universal- 
ly recognized  and  so  uniformly  affirmed,  by 
both  text-writers  and  courts,  that  it  may  not 
now  be  questioned.  The  ownership  of  fish 
and  game,  so  far  as  they  are  capable  of  own- 
ership, until  reduced  to  actual  possession,  la 
in  the  state,  and  their  protection  and  preser- 
vation by  the  state  bas  always  been  regarded 
and  treated  as  within  the  proper  domain  of 
Its  police  power,  and  the  validity  of  laws  lim- 
iting the  season  within  which  game  may  be 
killed,  and  prescribing  the  terms  and  condi- 
tions upon  which,  and  the  time  and  manner 
in  which,  fish  may  be  taken  or  caught  In  pub- 
lic waters  within  the  territorial  limits  of  the 
state,  have  been  repeatedly  and  almost  uni- 
formly upheld  by  the  courts.  In  Magner  v. 
People,  97  111.  833,  it  is  said:  "The  owner- 
ship being  in  the  people  of  the  state — the  re- 
pository of  the  sovereign  authority— end  no 
Individual  having  any  property  rights  to  be 
affected,  it  necessarily  results  that  the  Legis- 
lature, as  the  representative  of  the  people  of 
the  state,  may  withhold  or  grant  to  Individ- 
uals the  right  to  hunt  and  kill  game,  or 
qualify  and  restrict  it  as,  in  the  opinion  of 
Its  members,  will  best  subserve  the  public 
welfare.  Stated  in  other  language,  to  hunt 
and  kill  game  Is  a  boon  or  privilege  granted, 
either  expressly  or  impliedly,  by  the  sovereign 
authority,  not  a  right  inhering  In  each  indi- 
vidual, and  consequently  nothing  Is  taken 
away  from  the  individual  when  he  Is  denied 
the  privilege  at  stated  seasons  of  hunting  and 
killing  game.  It  Is  perhaps  accurate  to  say 
that  the  ownership  of  the  sovereign  authority 
is  in  trust  for  all  the  people  of  the  state,  and 
hence,  by  Implication,  It  Is  the  duty  of  the 
Legislature  to  enact  such  laws  as  will  best 
preserve  the  subject  of  the  trust  and  secure 
its  beneficial  use.  In  the  future,  to  the  people 
of  the  state.  But  In  any  view  the  question 
of  individual  enjoyment  is  one  of  public  pol- 
icy, and  not  of  private  right"  Tledeman,  in 
his  valuable  work  on  State  and  Federal  Con- 
trol of  Persons  and  Property  (volume  2,  f 
151),  says:  "Where  the  prohibition  was  11m- 
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lted  to  the  killing  of  game  and  the  catching 
of  fish  in  the  public  lands  and  streams  of  the 
state,  no  possible  question  could  arise  as  to 
the  constitutionality  of  the  regulation,  for  the 
reason  that  no  one's  rights  of  property  could 
be  violated  in  such  case.  The  right  to  hunt 
or  fish  in  such  case  Is  at  best  only  a  privilege, 
which  the  state  may  grant  or  withhold  at  its 
pleasure." 

Within  the  principles  above  announced,  It 
is  obvious  that,  in  the  enactment  of  police 
regulations  for  the  protection  and  preserva- 
tion of  fish  and  game,  there  is  reposed  in  the 
Legislature  a  very  large  discretion,  and  courts 
will  not  assume  to  interfere  with  the  exercise 
of  such  discretion  unless,  in  the  particular 
case,  it  be  made  to  clearly  appear  that  the 
act  assailed  does  not  reasonably  tend  to  ac- 
complish the  object  for  which  it  was  passed. 
In  the  present  case  the  section  under  review 
is  one  of  the  sections  of  an  act  entitled:  "An 
act  for  the  further  and  better  protection  of 
fish  and  game."  If  the  true  purpose  and 
object  of  this  act  Is  expressed  In  its  title,  as 
would  seem  apparent  from  a  consideration  of 
the  other  provisions  of  said  section,  one  of 
which  Is,  "All  fees  required  to  be  paid  here- 
under shall  be  paid  to  the  president  of  the 
commissioners  of  fish  and  game,  and  by  him 
paid  into  the  state  treasury  to  the  credit  of 
a  fund,  which  is  hereby  appropriated,  for  the 
purpose  of  propagating,  protecting  and  pre- 
serving the  fish  In  the  waters  of  Lake  Erie" — 
then  certainly  the  imposition,  for  such  pur- 
pose, of  a  license  fee  upon  all  persons  who 
engage  In  the  business  of  fishing  with  nets 
in  the  waters  of  Lake  Erie,  Is  a  proper  exer- 
cise of  legislative  power.  And,  it  being  mat- 
ter of  public  and  common  knowledge  that  rea- 
sons may  and  do  exist  for  imposing  terms, 
conditions,  and  restrictions  upon  persons  en- 
gaged in  fishing  with  nets  in  the  waters  of 
Lake  Erie  that  do  not  apply  to  or  exist,  as 
to  other  waters  of  the  state,  such  enactment 
would  be  a  valid  law,  and  not  in  conflict  with 
section  26  of  article  2  of  the  State  Constitu- 
tion. While  it  may  be  true,  in  a  sense,  that 
the  right  to  fish  is  a  common  or  general  right, 
yet  it  is  equally  true  that  laws  regulating 
the  exercise  of  this  right  must  of  very  ne- 
cessity be  local  rather  than  general  in  their 
character,  and  hence  they  may,  and  should 
be,  adapted  to  the  various  needs  of  different 
localities  and  waters.  Phelps  v.  Racey,  60 
N.  T.  10,  19  Am.  Rep.  140;  Blttenhaus  v. 
Johnston  et  al.,  92  Wis.  688,  66  N.  W.  805,  32 
L.  R.  A.  880;  Rea  et  al.  v.  Hampton  et  al., 
101  N.  O.  51,  7  S.  E.  649,  9  Am.  St  Rep.  21 ; 
Geer  v.  Connecticut,  161  U.  S.  519, 16  Sup.  Ct 
600,  40  L.  Ed.  793 ;  Morgan  v.  Commonwealth, 
98  Va.  812,  35  S.  E.  448 ;  Osborn  v.  Charlevoix 
Circuit  Judge,  114  Mich.  655,  72  N.  W.  982 ; 
Ex  parte  Fritz,  86  Miss.  210,  38  South.  722, 
109  Am.  St.  Rep.  700;  Hughes  v.  State,  87  Md. 
298,  39  Atl.  747 ;  Organ  v.  State,  56  Ark.  267, 
19  S.  W.  840;  State  v.  Mrozinski,  59  Minn. 
465,  61  N.  W.  560,  27  L.  R.  A.  76. 

The  contention  of  defendant  in  error,  that 


this  statute  is  unconstitutional  because  it  de- 
nies to  her  the  equal  protection  of  the  laws, 
and  unjustly  and  unlawfully  discriminates 
between  persons  engaged  in  the  same  occupa- 
tion, would  seem.  In  part  at  least,  to  be  an- 
swered by  the  statute  itself,  the  language  of 
which  Is:  "No  person,  firm  or  corporation 
shall  engage  in  the  catching  of  fish  for 
profit  with  nets  in  the  waters  of  Lake  Erie 
*  *  *  without  complying  with  the  provi- 
sions of  this  section.  Every  such  person,  firm 
or  corporation  desiring  to  engage  in  fishing 
as  above  mentioned  shall  make  application 
to  the  commissioners  of  fish  and  game  and 
obtain  a  license  or  authority  so  to  do."  It 
will  be  observed  that  the  foregoing  provisions 
are  general  in  character,  and  alike  applicable 
to  all  persons  who  would  engage  in  fishing  in 
the  waters  of  Lake  Erie  and  the  estuaries 
and  bays  thereof,  in  the  mode  or  manner  pre- 
scribed in  said  section.  The  prohibition  of 
the  act  Is  not  confined  to  any  particular  class, 
but  all  persons  are  denied  the  right  to  fish 
with  nets  for  profit,  except  such  as  have  pre- 
viously obtained  a  license  or  authority  so  to 
do.  By  the  provisions  of  said  act  the  fol- 
lowing license  fees  are  required  to  be  paid: 
"For  each  tug  boat  or  boats  propelled  by 
steam  engaged  In  fishing  with  gill-net,  the 
sum  of  forty  dollars ;  for  each  sail  boat  en- 
gaged In  fishing  with  gill-nets,  the  sum  of 
five  dollars ;  for  each  pound-net,  fyke-net,  or 
trap-net  used  in  fishing,  the  sum  of  three 
dollars;  for  all  other  nets  or  seines  used  in 
fishing,  except  gill-nets  fished  from  boats 
which  have  been  licensed  as  hereinabove  pro- 
vided, the  sum  of  two  dollars  each."  It  Is 
the  contention  of  counsel  for  defendant  In 
error  that  the  license  fees  as  thus  levied  are 
unequal,  unjust,  and  oppressive,  and  as  in- 
stancing their  inequality  counsel  in  argument 
quotes  from  the  opinion  of  Hull,  J.,  in  Yensen 
v.  State,  7  Ohio  N.  P.  18 ;  where  it  is  said: 
"Under  this  act,  If  400  or  500  gill-nets  were 
used  from  a  single  steamboat,  a  license  fee  of 
$40  would  be  Imposed,  and  If  20  gill-nets  woe 
used  by  a  man  of  limited  means  In  fishing 
from  rowboats,  the  same  license  fee  would 
be  Imposed ;  and  for  100  gill-nets  fished  from 
rowboats  the  man  who  had  not  the  means  to 
purchase  a  steamboat  would  be  compelled 
to  pay  $200,  while  the  man  or  company  who 
had  the  means  to  purchase  a  steamboat  for 
fishing  the  same  number  of  nets  would  pay 
the  fee  of  $40.  These  are  unequal  burdens. 
Imposed  upon  men  engaged  in  the  same  law- 
ful occupation,  upon  the  same  waters  and 
in  the  same  locality,  and  the  act  Is  there- 
fore unconstitutional."  The  fallacy  of  this 
argument  Is  that  it  ignores  or  denies  that 
the  license  fee  exacted  is,  and  may  rightfully 
be,  measured  and  determined  by  the  char- 
acter of  boat  from  which  gill-net  fishing  Is  to 
be  done,  and  assumes  that  the  constitutional- 
ity of  the  act  should  be  determined  solely 
from  a  consideration  of  whether  or  not  all 
fishermen  are  able  to  avail  themselves  of  all 
provisions.    In  other  words,  the  argument 
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would  seem  to  be  that,  although  under  the 
provisions  of  said  act,  all  within  the  same 
class,  and  employing  the  same  agencies,  are 
taxed  alike,  and  no  privilege  Is  accorded 
one  citizen  that  Is  denied  another  who  may 
be  within  the  same  class  or  condition,  yet, 
because  all  fishermen  cannot  purchase  or  pro- 
cure tugboats  propelled  by  steam,  from  which 
to  fish  with  gill-nets,  that  the  latter  are 
therefore  unlawfully  discriminated  against 
Such  conclusion,  we  think,  by  no  means  fol- 
lows.   As  said  by  Spear,  J.,  In  Marmet  v. 
State,  45  Ohio  St  69, 12  N.  B.  467 :  "Absolute 
equality  as  to  burdens,  whether  applied  to 
taxes  or  other  subjects  of  legislation,  Is 
not  to  be  expected  in  our  laws.  The  wisdom 
of  man  has  not  yet  devised  a  system  of  equal- 
izing burdens  so  perfect  in  its  application 
and  so  thorough  in  Its  enforcement  as  to 
leave  no  room  for  adverse  comment  or  criti- 
cism."  While  we  may  not  certainly  know 
Just  what  considerations  induced  the  Legis- 
lature to  adopt  the  classification  it  did  in 
fixing  these  license  fees,  it  is  enough  that  for 
the  purpose  of  protecting  and  preserving  the 
fish  in  the  waters  of  Lake  Erie,  its  estuaries, 
and  bays  sufficient  reason  for  such  classi- 
fication may,  and.  In  the  judgment  of  the 
Legislature  did,  exist  In  Hayes  v.  Missouri, 
120  U.  S.  71,  7  Sup.  Ct  352,  80  L  Ed.  578, 
Mr.  Justice  Field  says:   "The  fourteenth 
amendment  to  the  Constitution  of  the  United 
States  does  not  prohibit  legislation  which  is 
limited  either  in  the  objects  to  which  it  is 
directed,  or  by  the  territory  within  which  it 
is  to  operate.   It  merely  requires  that  all 
persons  subjected  to  such  legislation  shall 
be  treated  alike,  under  like  circumstances  and 
conditions,  both  In  the  privileges  conferred 
and  in  the  liabilities  Imposed.  As  we  said  In 
Barbler  v.  Connolly,  speaking  of  the  four- 
teenth amendment:   'Class  legislation,  dis- 
criminating against  some  and  favoring  others. 
Is  prohibited;  but  legislation  which,  in  car- 
rying out  a  public  purpose,  is  limited  in  its 
application,  If  within  the  sphere  of  its  opera- 
tion It  affects  alike  all  persons  similarly  sit- 
uated, Is  not  within  the  amendment'   113  U. 
a  27,  82,  5  Sup.  Ct  360,  28  L  Ed.  923." 

The  Judgment  of  the  circuit  court  will  be 
reversed,  and  judgment  entered  for  the  plain- 
tiff in  error. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
and  DAVIS,  JJ-,  concur. 


(196  Mass.  497) 

LONG  et  at  v.  INHABITANTS  OF  ATHOL. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Nov.  26,  1907.) 

1.  Municipal  Corporations  —  Contracts  — 
Rescission— Grounds  of. 

Contractors  are  entitled  to  rescind  a  con- 
tract with  a  municipality  for  the  construction  of 
a  sewer  extension,  if  it  was  fraudulently  obtain- 
ed from  the  contractors  by  giving  to  them,  ns  a 
basis  for  the  proposed  contract,  erroneous  jesti- 
mates  of  the  work  to  be  done  which  largely 


understated  the  amount  thereof,  and  keeping 
from  the  files  of  the  town  clerk  and  concealing 
from  the  contractors  the  maps,  drawings,  pro- 
files, and  specifications  in  accordance  with  which 
the  contract  was  made,  or  if  the  contract  was 
made  under  a  mutual  mistake,  in  that  the  esti- 
mates on  which  the  contractors  made  their  bid, 
which  estimates  were  made  by  an  engineer  em- 
ployed by  the  municipality  and  were  given  to 
the  contractors  by  it  as  correct,  were  erroneous 
and  materially  underestimated  the  amount  of 
work  to  be  done, -and  to  recover  the  money  in- 
cidentally necessary  to  afford  full  relief. 

2.  Sake— Actions  for  Rescission— Laches. 

Where  the  contractors'  right  to  rescind  a 
contract  with  a  municipality  for  the  construc- 
tion of  a  sewer  extension  on  the  ground  of  mu- 
tual mistake  depended  on  the  refusal  of  the 
municipality  to  correct  the  mistake,  and  the  bill 
to  rescind  was  brought  promptly  after  discovery 
of  the  mistake  and  the  municipality's  refusal  to 
correct  it,  the  contractors  were  not  barred  by 
laches. 

3.  Same-— Mutual  Mistake. 

Contractors  are  entitled  to  rescind  a  con- 
tract with  a  municipality  for  the  construction 
of  a  sewer  extension,  where  the  contract  was 
made  under  a  mutual  mistake,  in  that  the  esti- 
mates on  which  the  contractors  made  their  bid, 
which  estimates  were  made  by  an  engineer  em- 
ployed by  the  municipality  and  were  given  to 
the  contractors  by  it  as  correct,  materially  un- 
derestimated the  amount  of  work  to  be  done,  not- 
withstanding the  estimates  were  given  in  good 
faith,  their  inaccuracy  unknown  until  after  the 
contractors  had  begun  to  work,  and  notwith- 
standing the  contractors  expressly  covenanted 
to  do  the  work  "in  strict  accordance  with  the 
maps,  drawings,  profiles,  and  specifications  pre- 

Kred  therefor  *  •  *  all  of  which  were  to 
considered  as  part  of  the  contract  and  to  be 
construed  therewith,"  and  "that  the  amounts 
and  quantities  of  materials  and  work  as  stated 
in  the  notice  to  bidders,  governing  the  making 
of  proposals,  were  approximate  only." 

4.  Same. 

The  contract  for  the  sewer  extension  was 
not  within  the  rule  that  the  mistake  was  not 
to  be  treated  as  one  of  fact  and  that  a  con- 
tract is  not  to  be  set  aside  where  before  the 
making  thereof  there  may  have  been  an  honest 
expression  of  opinion  or  statement  of  fact,  not 
purporting  to  be  as  of  knowledge,  that  the  thing 
contracted  for  will  turn  out  other  than  it  does. 

5.  Same— Defenses— Negligence. 

Where  such  contractors  had  access  to  cor- 
rect profiles,  maps,  and  drawings  and  to  print- 
ed specifications,  and  it  would  have  been  pos- 
sible for  a  skilled  engineer,  by  correctly  scaling 
these  plans,  to  ascertain  and  correct  the  mis- 
takes made  in  the  estimates,  furnished,  but  such 
mistake  could  have  been  discovered  only  by  one 
skilled  in  such  matters,  held,  that  there  was  no 
such  negligence  by  the  contractors  in  accepting 
the  erroneous  estimates,  without  employing  all 
other  means  of  knowledge  furnished  by  the 
municipality,  as  to  bar  their  relief  by  rescission 
of  the  contract  as  a  matter  of  law. 

6.  Same  —  Conditions  Precedent— Restora- 
tion of  Former  Status. 

Rescission  by  such  contractors  will  not  be 
denied  on  the  ground  that  the  municipality  can- 
not be  put  in  statu  quo,  since  the  municipality 
may  be  placed  in  statu  quo  by  requiring  of 
it  that  it  pay  but  the  fair  value  of  the  material 
and  labor  furnished,  and  no  more. 

7.  Same. 

Rescission  by  such  contractors  will  not  be 
denied  on  the  ground  that  the  municipality  can- 
not be  placed  in  statu  quo,  in  that  the  result  of 
the  work  done  by  the  contractors  has  shown  that 
the  necessary  excavation  was  more  difficult  and 
expensive  than  anticipated,  and  that  a  new  con- 
tract for  the  same  work  could  not  be  let  on  so 
favorable  terms. 
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8.  Same— Actions  fob  Rescission— Findings 
op  Master— Construction. 

On  a  bill  by  such  contractors  to  rescind  tbe 
contract,  the  master,  after  stating  the  munici- 
pality's contention  as  to  why  the  contractors 
complained  about  the  extra  depths  of  excava- 
tions and  abandoned  the  contract,  stated:  "I 
nod  that  the  defendants  did  not  sustain  the 
burden  of  that  contention,  but  I  find  that  the 
real  reason  for  the  complaint  and  action  of  the 
plaintiffs  was  the  result  of  the  errors  made  by" 
the  engineer  "in  scaling  said  profile  plans  and 
preparing  said  engineer  8  estimate."  Held  not 
a  ruling  that  tbe  burden  of  proving  why  the 
contractors  complained  about  the  extra  depths 
of  excavations  and  abandoned  the  contract  rested 
on  the  municipality. 

9.  Same— Evidence— Admissibility. 

Evidence  to  show  that  the  contractors  acted 
on  tbe  mistake  caused  by  the  erroneous  esti- 
mates and  relied  on  the  same  as  correct  was 
competent. 

10.  Same. 

Evidence  by  a  witness  of  what  was  in  the 
mind  of  himself  and  tbe  contractors  was  com- 
petent, where  it  appeared  that  he  referred  and 
was  understood  to  refer  to  what  was  in  his 
own  mind  as  representing  them. 

11.  Same. 

Evidence  that  other  bidders  also  relied  on 
the  estimates  was  competent. 

12.  Appeal— Review— Harmless  Error— Ad- 
mission of  Evidence. 

The  rule  that  material  error  in  rulings  on 
evidence,  such  as  has  been  prejudicial  to  the 
excepting  party,  must  be  shown,  is  peculiarly 
applicable  to  evidence  taken  before  a  master 
on  a  bill  to  rescind  a  contract  for  fraud  and 
mutual  mistake. 

Case  Reserved  from  Supreme  Judicial 
Court,  Worcester  County. 

Bill  by  Joseph  Long  and  others  against  the 
inhabitants  of  Athol  to  rescind  a  contract  for 
a  sewer  extension  entered  Into  between  plain- 
tiffs and  defendants.  From  an  interlocutory 
order  overruling  a  demurrer  to  the  bill,  de- 
fendants appeal  and  also  except  to  the  mas- 
ter's report  Decree  directed  overruling  all 
exceptions,  ordering  the  contract  rescinded, 
and  that  defendants  pay  plaintiffs  the  sum 
found  by  the  master. 

Whipple,  Sears  &  Ogden  and  Alexander 
Lincoln,  for  plaintiffs.  Herbert  Parker  and 
Frederick  H.  Nash,  for  defendants. 

SHELDON,  J.  The  defendants  appealed 
from  the  interlocutory  order  overruling  their 
demurrer  to  the  bill,  and  their  counsel  have 
discussed  some  of  the  questions  naturally 
arising  thereon.  As  however  all  these  ques- 
tions are  raised,  and  perhaps  more  advan- 
tageously for  the  defendants,  upon  the  mas- 
ter's report  and  the  exceptions  thereto,  and 
as  the  appeal  has  not  been  specifically  argued, 
it  need  not  be  considered  at  any  great  length. 
We  think  it  plain  that  the  bill  as  amended 
sets  forth  a  good  cause  of  action.  It  is 
drawn  with  «  double  aspect,  seeking  to  ob- 
tain a  rescission  of  the  contract  of  the  plain- 
tiffs with  the  defendants,  first  upon  the 
ground  that  it  was  fraudulently  obtained 
from  the  plaintiffs  by  giving  to  them  as  a 
basis  for  the  proposed  contract  erroneous  es- 
timates of  the  work  to  be  done,  which  large- 
ly understated  the  amount  thereof,  and  keep- 


ing from  the  files  of  the  town  clerk  of  Athol 
and  concealing  from  the  plaintiffs  the  maps, 
drawings,  profiles  and  specifications  in.  ac- 
cordance with  which  the  contract  was  to  be 
and  in  fact  was  made;  and  secondly  upon 
the  ground  that  the  contract  was  made  under 
a  mutual  mistake  of  both  parties  arising 
from  the  fact  that  the  estimates  upon  which 
tbe  plaintiffs  made  their  bid  and  upon  the 
faith  of  which  they  entered  Into  the  contract, 
which  estimates  were  made  by  an  engineer 
employed  by  the  defendants  for  that  purpose, 
and  were  given  to  the  plaintiffs  by  the  de- 
fendants as  correct,  were  erroneous  and  ma- 
terially underestimated  the  amount  of  tbe 
work  to  be  done.  If  the  proof  came  up  to  the 
averments  of  tbe  bill  on  either  of  these 
grounds  it  would  entitle  the  plaintiffs  to  re- 
lief.   It  would  be  enough  if  either  of  the 
grounds  claimed  were  made  out  Redgrave 
v.  Hurd,  20  Ch.  D.  1 ;  Davies  London  &  Pro- 
vincial Ins.  Co.,  8  Ch.  D.  469;  Newbiggin  r. 
Adam,  34  Ch.  D.  582;  Trail  v.  Baring.  4  De 
G.,  J.  &  S.  316,  affirming  s.  c  4  Giff.  485; 
Rawlins  v.  Wlckbam,  3  De  G.  &  J.  304;  Dan- 
iel v.  Mitchell,  1  Story  (TJ.  S.)  172,  Fed.  Cas. 
No.  3,562;  Goodwin  v.  Massachusetts  Loan 
&  Trust  Co.,  152  Mass.  189,  25  N.  E.  100; 
Motherway  v.  Wall,  168  Mass.  333,  47  N.  E. 
135;  Keene  v.  Demelman.  172  Mass.  17,  51 
N.  E.  188;  Boles  v.  Merrill,  173  Mass.  491. 
53  N.  E.  894,  73  Am.  St.  Rep.  308;  Paine 
v.  Upton,  87  N.  T.  327,  41  Am.  Rep.  371; 
Winnlplsseogee  Lake  Co.  v.  Perley,  46  N.  H. 
83.  The  bill  could  be  maintained  both  for  a 
rescission  of  the  contract  and  for  the  recov- 
ery of  whatever  money  might  he  incidentally 
necessary  to  afford  full  relief.  Rackemann 
v.  RIverbank  Improvement  Co.,  167  Mass. 
1,  44  N.  E.  990,  57  Am.  St.  Rep.  427;  Davis 
v.  Peabody.  170  Mass.  397,  49  N.  E.  750; 
Weeks  v.  Currier,  172  Mass.  53,  51  N.  E.  416; 
Franklin  v.  Greene,  2  Allen,  519.   Nor  does 
the  bill  show  upon  its  face  that  the  plaintiffs 
had  such  means  of  ascertaining  the  real  facts 
or  were  guilty  of  such  gross  negligence  in  re- 
lation thereto  as  to  deprive  them  of  the  right 
to  relief  for  this  reason.   Conner  v.  Welch, 
51  Wis.  431,  8  N.  W.  260.   The  statement  of 
Jessel,  M.  R..  upon  this  subject  In  Redgrave 
v.  Hurd,  20  Ch.  D.  1,  was  quoted  and  follow- 
ed in  Smith  v.  Land  &  House  Property  Co., 
28  Cb.  D.  7,  17,  and  in  Karberg's  Case.  [1892] 
3  Ch.  1,  13.   Nor  does  the  bill  show  that  the 
plaintiffs  were  guilty  of  such  laches  as  to 
lose  their  right  to  relief.   Their  right  to  re- 
scission depended  upon  the  refusal  of  the  de- 
fendant to  correct  the  mistake,  so  far  as  the 
bill  rested  upon  that  ground  (Keene  v.  Dem- 
elman, 172  Mass.  17,  23,  51  N.  E.  188);  and 
the  bill  seems  to  have  been  brought  promptly 
after  tbe  discovery  of  the  mistake  and  the 
defendant's  refusal  to  rectify  It  (Rawlins  t. 
WIckham,  3  De  G.  &  J.  304).    It  does  not 
appear  by  the  bill  that  the  defendants  cannot 
as  to  all  essential  matters  be  put  substantial- 
ly into  their  original  position  under  the  rule 
of  Thayer  v.  Turner,  8  Mete.  550,  and  Snow 
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v.  Alley,  144  Mass.  546,  11  N.  E.  764,  59  Am. 
Rep.  119.  See  Drohan  v.  Lake  Shore  &  Mich- 
igan Southern  Railroad,  162  Mass.  435,  38 
N.  E.  1116;  Rackemann  v.  Rlverbank  Im- 
provement Co.,  107  Mass.  1,  4,  5,  44  N.  E.  990, 
57  Am.  St  Rep.  427.  We  cannot  doubt  that 
the  demurrer  was  rightly  overruled.  The 
cases  which  hold  that  without  a  rescission 
of  the  contract  the  plaintiffs  would  be  held 
to  performance  In  conformity  to  its  terms 
and  could  not  set  up  the  antecedent  error  are 
beside  the  point,  and  need  not  be  considered. 

It  sufficiently  appears  by  the  .  master's  re- 
port that,  although  no  fraud  was  practiced 
upon  the  plaintiffs,  their  claim  that  the  con- 
tract was  entered  into  under  a  mutual  mis- 
take caused  by  the  error  of  the  engineer  em- 
ployed by  the  defendants  to  make  the  es- 
timate that  was  furnished  by  the  defend- 
ants to  the  plaintiffs  and  other  contractors 
for  them  to  base  bids  upon,  was  proved.  The 
plaintiffs  had  access  also  to  correct  profile 
maps  and  drawings  and  to  printed  specifica- 
tions; and  it  would  have  been  possible  for  a 
skilled  engineer,  by  correctly  scaling  these 
plans,  to  ascertain  and  correct  the  mistakes 
made  in  the  estimate  furnished  by  the  de- 
fendant to  the  plaintiffs  and  other  bidders. 
It  is  manifest  however  and.  as  we  under- 
stand, is  not  disputed,  that  the  mistakes 
could  have  been  discovered  only  by  one  skill- 
ed in  such  matters,  and  only  by  careful  and 
accurate  scaling  and  processes  of  computa- 
tion. The  master  has  found  that  the  defend- 
ants acted  In  good  faith  in  furnishing  this  es- 
timate, and  believed  that  the  information 
given  therein  was  at  least  approximately 
correct,  and  were  ignorant  that  any  material 
errors  had  been  made  in  compiling  it;  that 
the  mistakes  made  were  unintentional  and 
that  all  parties  were  ignorant  of  any  serious 
discrepancies  in  the  estimate,  but  that  the 
plaintiffs  were  not  grossly  negligent  in  not 
examining  the  plans  more  minutely,  and  had 
the  right  to  assume  that  the  engineer's  es- 
timate was  at  least  approximately  correct, 
and  to  rely  thereon  in  making  up  and  sub- 
mitting their  bids.  He  has  also  found  that 
the  statements  of  this  estimate  were  not 
even  approximately  correct;  that  the  amount 
of  excavation  required  of  the  plaintiffs  was 
so  much  in  excess  of  that  shown  by  the  er- 
roneous estimate  that  the  plaintiffs  were 
justified  in  fact  in  refusing  to  proceed  fur- 
ther with  their  contract. 

Upon  these  findings  taken  by  themselves, 
under  the  circumstances  which  appear  here, 
it  is  manifest,  upon  the  cases  already  refer- 
red to,  that  the  plaintiffs  are  entitled  to  the 
relief  which  they  seek,  unless  this  should  be 
refused  to  them  by  reason  of  some  of  the 
specific  objections  of  the  defendants,  or  un- 
less it  should  appear,  upon  some  of  their  ex- 
ceptions, that  there  has  been  material  error 
on  the  part  of  the  master;  and  we  proceed 
to  consider  these  questions. 

The  defendants  contend  that  there  was  no 
right  of  rescission  by  reason  of  the  issuing 


of  the  paper  containing  the  inaccurate  esti- 
mates, because  this  was  put  forth  In  good 
faith;  its  inaccuracy  was  unknown  and  un- 
suspected by  the  defendants  until  after  plain- 
tiffs had  begun  their  work ;  and  because  the 
plaintiffs  in  their  contract  expressly  cove- 
nanted to  do  the  work  "in  strict  accordance 
with  the  maps,  drawings,  profiles  and  specifi- 
cations prepared  therefor  and  on  file  in  the 
office  of  the  town  clerk,  •  •  *  all  of 
which  are  to  be  considered  as  part  and  par- 
cel of  these  presents,  and  to  be  construed 
therewith,"  and  further  in  the  same  contract 
In  express  terms  admitted  and  agreed  "that 
the  amounts  and  quantities  of  materials 
*  •  *  and  work  *  *  *  as  stated  in 
the  notice  to  bidders,  governing  the  making 
of  proposals  for  said  work,  are  approximate 
only,"  and  that  they  were  satisfied  therewith 
In  determining  the  prices  for  doing  the  work 
required  by  the  contract,  and  that  they  had 
judged  for  themselves  as  to  all  conditions 
affecting  the  cost  of  performance  of  the  work. 
And  the  defendants  contend  that  the  plain- 
tiffs, after  having  made  these  express  stipu- 
lations, cannot  now  upon  discovery  of  the 
mistake  which  was  common  to  them  .and  the 
defendants,  claim  that  the  contract  was  rep- 
resented to  them  to  be  an  agreement  to  do 
the  work  according  merely  to  the  erroneous 
estimate.  Sullivan  v.  Sing  Sing,  122  N.  Y. 
389,  25  N.  E.  S66;  Williams  v.  Daiker,  33 
Misc.  Rep.  70,  68  N.  Y.  Supp.  348.  Certainly, 
the  plaintiffs  cannot  make  such  a  claim.  As 
long  as  the  contract  remains  In  force  they 
are  bound  by  Its  provisions.  Stuart  v.  Cam- 
bridge, 125  Mass.  102;  Lentllhon  v.  New 
York,  102  App.  Dlv.  548,  92  N.  Y.  Supp.  897. 
But  the  equitable  right  to  rescind  an  agree- 
ment which  has  been  entered  into  upon  a 
mutual  mistake  as  to  material  facts,  knowl- 
edge of  which  would  have  prevented  the  par- 
ties from  making  it,  is  not  to  be  defeated  by 
reason  merely  of  the  stringency  of  the  cove- 
nants which  It  contains.  We  have  found 
nothing  in  the  New  York  decisions  already 
referred  to  Inconsistent  with  this  position. 
If,  as  the  defendants  contend  on  the  author- 
ity of  Weeks  v.  Trinity  Church,  56  App.  Dlv. 
195,  67  N.  Y.  Supp.  670,  and  Gearty  v.  Mayor 
of  New  York,  171  N.  Y.  61,  63  N.  E.  804,  they 
could  be  construed  as  denying  such  a  right 
of  rescission,  we  should  not  be  willing  to 
follow  them. 

It  is  claimed  also  that  the  agreement  should 
not  be  rescinded  by  reason  of  this  mistake, 
because  it  is  not  to  be  treated  as  a  mistake 
of  fact  The  paper  It  Is  claimed  was  given 
to  the  plaintiffs  merely  as  an  estimate  The 
defendants,  though  believing  it  to  be  accu- 
rate, did  not  attempt  to  pass  off  their  belief 
as  knowledge.  Chatham  Furnace  Co.  v.  Mof- 
fatt  147  Mass.  403,  18  N.  E.  168,  9  Am.  St 
Rep.  727.  They  did  nothing  to  prevent  a  full 
investigation.  Parker  v.  Moulton,  114  Mass. 
99,  19  Am.  Rep.  315.  They  claim,  substan- 
tially In  the  language  of  this  court  in  Schramm 
v.  Boston  Sugar  Refining  Co.,  146  Mass.  211, 
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216,  15  N.  E.  571,  that  a  contract  Is  not  to 
be  set  aside  merely  because  before  the  mak- 
ing thereof  tnere  may  have  been  an  honest 
expression  of  opinion,  or  an  honest  statement 
of  a  fact  not  purporting  to  be  as  of  knowl- 
edge, that  the  thing  contracted  for  will  turn 
out  better  than  It  proves  to  be ;  and  they  cite 
also  Comlns  v.  Coe,  117  Mass.  45,  Powers  v. 
Mayo,  97  Mass.  180,  Gordon  v.  Parmelee,  2 
Allen,  212,  Mooney  v.  Miller,  102  Mass.  217, 
Roberts  v.  French,  153  Mass.  60,  26  N.  E. 
416,  10  L  R.  A,  656,  25  Am.  St.  Rep.  611, 
Brownlee  v.  Campbell,  5  App.  Cas.  925,  936, 
937,  and  Smith  v.  Chadwick,  9  App.  Cas.  187. 
But  this  argument  overlooks  the  fact  that  In 
the  case  at  bar  the  erroneous  estimate  was 
the  basis  of  the  plaintiffs'  bid  and  the  ground 
of  their  making  the  contract;  it  was  a  ma- 
terial element  in  the  minds  of  both  parties; 
it  was  given  by  the  town  both  to  the  plain- 
tiffs and  to  all  other  contractors  who  asked 
for  Information  on  the  subject;  both  parties 
regarded  It  as  approximately  correct,  and 
the  plaintiffs  relied  upon  it;  and  the  errors 
were  unknown  to  all  parties  until  after  the 
execution  of  the  contract.  The  plaintiffs'  ad- 
mission in  their  contract  as  to  the  character 
of  the  quantities  stated  In  the  estimate  went 
no  further  than  that  these  were  approximate 
only,  and  the  defendants  seem  to  have  been 
content  with  this;  but  the  master  has  found 
that  they  were  not  even  approximately  cor- 
rect There  was  here  a  material  mistake 
as  to  the  very  basis  upon  which  the  contract 
was  made.  Spurr  v.  Benedict,  99  Mass.  463. 
And  for  that  mistake  the  defendants  are  In 
the  first  instance  responsible.  Keene  v.  Demel- 
man,  172  Mass.  17,  21,  51  N.  E.  188 ;  Raeke- 
mann  v.  Rlverbank  Improvement  Co.,  167 
Mass.  1,  44  N.  E.  990,  57  Am.  St  Rep.  427. 
The  case  Is  not  within  the  contention  of  the 
defendants  as  to  this  point 

Nor  was  there  such  negligence  of  the 
plaintiffs  In  accepting  the  erroneous  estimate 
without  employing  the  other  means  of  knowl- 
edge furnished  by  the  defendants  as  to  bar 
their  relief  as  matter  of  law.  The  master 
has  found  that  the  maps  and  plans  were  in 
the  selectmen's  rooms,  which  were  used  also 
by  the  town  clerk,  that  the  plaintiffs  saw 
them  there  and  had  full  opportunity  to  In- 
spect them  and  to  scale  them  for  the  purpose 
of  comparing  them  with  the  estimate,  but 
that  the  plaintiffs  were  not  grossly  negligent 
in  not  examining  the  plans  more  minutely, 
and  had  a  right  to  assume  that  the  engineer's 
estimate  was  at  least  approximately  correct 
The  defendants  rely  here  upon  the  many  cas- 
es In  which  it  has  been  held  that  one  to  whom 
fraudulent  representations  are  made  has  no 
right  to  rely  upon  them  If  the  facts  are  with- 
in his  observation  or  if  he  has  equal  means 
of  knowing  the  truth.  Savage  v.  Stevens, 
126  Mass.  207;  Brown  v.  Leach,  107  Mass. 
364;  Salem  India  Rubber  Co.  v.  Adams,  23 
Pick.  356;  Poland  v.  Brownell,  131  Mass. 
138,  41  Am.  Rep.  215;  Brady  Finn,  162 
Mass.  260,  38  N.  E.  506.  This  to  be  sure 


presents  usually  a  question  to  be  pawed  upon 
by  the  Jury  at  law  or  by  the  master  here. 
Arnold  v.  Teel,  182  Mass.  1,  64  N.  E.  413; 
Whiting  t.  Price,  172  Mass.  240,  51  N.  E. 
1084,  70  Am.  St  Rep.  362,  and  cases  cited. 
And  the  defendants  admit  that  negligence  as- 
a  defense  in  cases  of  fraud  has  been  in  dan- 
ger of  being  pushed  too  far.   Arnold  v.  Teel, 
182  Mass.  1,  64  N.  E.  413 ;  Hoist  v.  Stewart, 
161  Mass.  516,  522,  37  N.  E.  755,  42  Am.  St 
Rep.  442;   Way  v.  Ryther,  165  Mass.  226, 
229,  42  N.  E.  1128.   But  they  contend  that 
one  who  has  merely  put  forth  in  good  faith 
an  inaccurate  estimate  should  be  allowed  to- 
avail  himself  fully  of  the  negligence  of  one 
who  claims  to  have  been  misled  by  this  i*,no- 
cent  mistake.   Slaughter  y.  Gerson,  13  Wait 
(U.  S.)  379,  20  L.  Ed.  627;  Farrar  v.  Chur- 
chill, 135  U.  S.  609,  10  Sup.  Ct  771,  34  L. 
Ed.  246;  Farnsworth  v.  Duffner,  142  U.  8. 
43,  12  Sup.  Ct  164,  35  L.  Ed.  931 ;  Long  v. 
Warren,  68  N.  Y.  426;  Conner  v.  Welch,  51 
Wis.  431,  8  N.  W.  260.   But  It  must  be  re- 
membered that  the  only  finding  of  the  mas- 
ter upon  this  point  is  that  a  skilled  engineer, 
by  correct  scaling  of  the  maps  and  drawings 
might  have  ascertained  the  errors  In  the  en- 
gineer's estimate.   It  is  not  found  that  ex- 
amination by  others  would  have  disclosed 
them.   The  engineer's  estimate  was  errone- 
ously supposed  by  both  parties  to  be  a  cor- 
rect rendering  Into  ordinary  language  of  the 
hidden  sense  of  the  maps,  plans  and  draw- 
ings, and  the  defendants  furnished  it  to  the 
plaintiffs  as  such,  merely  requiring  the  plain- 
tiffs to  stipulate  that  Its  figures  were  approx- 
imate only.   The  master  may  have  found  on 
the  evidence  that  the  case  stood  as  If  the 
correct  plans  had  been  expressed  in  some  for- 
eign language  or  In  hieroglyphics  which  only 
some  peculiarly  skilled  persons  could  trans- 
late, and  that  the  defendants  had  innocently 
furnished  the  plaintiffs  with  a  materially 
Incorrect  version  of  them.   Nor  do  we  know 
what  the  evidence  was  upon  which  the  mas- 
ter made  his  findings.  We  cannot  say  that 
the  plaintiffs  did  not  have  under  the  circum- 
stances the  right  which  the  master  has  found 
that  they  did  have,  or  that  the  finding  that 
they  were  not  grossly  negligent  in  this  mat- 
ter is  not  enough  to  protect  them.   This  was 
substantially  the  rule  adopted  In  equity  lis 
Redgrave  v.  Hurd,  20  Ch.  D.  1;   Smith  v. 
Land  &  House  Property  Co.,  28  Ch.  D.  717 ; 
Karberg's  Case,  [1892]  3  Ch.  1,  13 ;  Aaron's* 
Reefs  v.  Twlss,  [1896]  A.  a  273,  279.  And 
see  Goodwin  v.  Massachusetts  Loan  &  Trust 
Co.,  152  Mass.  189,  201,  25  N.  B.  100;  Keene 
v.  Demelman,  172  Mass.  17,  21,  51  N.  E.  18a 
And  for  the  reasons  already  stated,  trie 
defendants'  contention  that  there  having 
been  on  their  part  no  fraud  or  concealment  or 
inducement  to  omit  investigation,  the  plain- 
tiffs cannot  go  behind  the  conditions  of  tbe 
contract  and  their  bid  to  assert  that  they  In- 
tended to  bid  upon  the  estimate  and  not  upon 
the  maps,  plans  and  specifications  cannot  be 
supported.  This  contention  is  correct  so  Ions: 
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as  the  contract  remains  In  force;  it  is  not 
correct  when  rescission  is  sought  on  the 
ground  of  a  material  mistake  of  both  par- 
ties in  the  basis  of  the  contract.  Upon  the 
findings  of  the  master,  there  is  nothing  in 
Blaiberg  v.  Keeves,  [1906]  2  Ch.  175,  or  in 
Brownlee  v.  Canon,  5  App.  Cas.  925,  to  help 
the  defendants  here. 

Bat  it  is  argued  that  rescission  of  the 
contract  cannot  now  be  granted,  because  the 
defendants  cannot  be  put  in  statu  quo.  The 
master's  finding  as  to  this  is  that  the  plain- 
tiffs "could  not  by  rescinding  their  contract 
place  the  defendants  In  the  same  condition 
that  they  were  in  before  the  beginning  of  the 
work,  or 'in  other  words,  could  not  undo  the 
work  of  construction,  so  far  as  it  had  been 
done,  and  reclaim  the  materials  furnished 
and  labor  performed."  This  is  far  from  be- 
ing an  unqualified  finding  that  the  defend- 
ants cannot  be  put  in  statu  quo.  If  the  con- 
tract is  rescinded  and  the  defendants  are 
held  to  pay  the  plaintiff  for  the  fair  value  of 
the  materials  and  labor  furnished  by  the 
latter,  and  po  more,  we  do  not  see  why  the 
defendants  are  not  in  a  legal  sense  put  in 
statu  quo.  This  was  the  rule  adopted  at  law 
in  Bailey  v.  Marden,  193  Mass.  277,  79  N.  E. 
257;  Brown  v.  Woodbury,  183  Mass.  279,  67 
N.  E.  327;  Posner  v.  Seder,  184  Mass.  331, 
333,  68  N.  E.  335;  Simmons  v.  Lawrence 
Duck  Co.,  133  Mass:  296;  and  Fitzgerald  v. 
Allen,  128  Mass.  232.  The  same  rule  has  been 
adopted  in  equity.  Franklin  v.  Greene,  2  Al- 
len, 519;  Davis  v.  Peabody,  170  Mass.  397,  49 
N.  E.  750;  Weeks  v.  Currier,  172  Mass.  53, 
51  N.  B.  416;  Old  Dominion  Copper  Co.  v. 
Blgelow,  188  Mass.  315,  329,  74  N.  E.  653,  108 
Am.-  St.  Rep.  479.  The  case  comes  really 
within  the  rule  laid  down  in  Snow  v.  Alley, 
144  Mass.  546,  11  N.  E.  764,  59  Am.  Rep.  119. 

But  the  defendants  contend  that  the  rescis- 
sion of  this  contract  and  the  consequent  ne- 
cessity of  paying  upon  a  quantum  meruit  for 
what  has  been  done  by  the 'plaintiffs,  prevents 
them  in  another  way  from  being  put  in  statu 
quo.  The  result  of  the  work  done  by  the 
plaintiffs  was  to  show  that  the  necessary  ex- 
cavation was  more  difficult  and  expensive 
than  was  anticipated;  and  the  total  expense 
of  the  work  has  been  increased  accordingly. 
The  result  of  this  is  that  a  new  contract  for 
the  same  work  could  not  have  been  let  on  so 
favorable  terms  for  the  defendants  as  if  this 
fact  had  not  been  brought  to  light;  and  so 
the  defendants  say  that  they  neither  have 
been  nor  could  be  put  into  as  favorable  a 
condition  as  that  which  they  at  first  occu- 
pied. But  it  seems  to  us  that  this  amounts 
only  to  saying  that  the  real  facts  which  have 
become  known  have  operated  to  deprive  them 
of  an  inequitable  advantage  which  they  for- 
merly enjoyed  over  prospective  contractors  for 
this  work  by  reason  of  the  general  Ignorance 
of  the  character  of  the  soil  and  the  difficulty 
of  excavation  In  it  It  was  perhaps  unavoid- 
able, while  these  matters  remained  unknown, 
that  one  of  the  parties  should  derive  a  cer- 


tain degree  of  advantage  or  of  detriment 
from  that  fact ;  the  loss  of  that  advantage  to 
the  one  and  the  removal  of  that  detriment  to 
the  other  is  not  a  change  of  which  either 
party  has  the  right  to  complain.  It  does 
not  In  our  judgment  prevent  the  defendants 
from  being  put  In  statu  quo. 

It  is  contended  that  the  master  erred  in 
ruling  that  the  burden  of  proving  why  the 
plaintiffs  complained  about  the  extra  depths 
of  excavation  and  abandoned  the  contract 
rested  upon  the  defendants.  But  it  does  not 
sufficiently  appear  that  he  did  so  rule.  In 
his  report,  after  stating  the  defendants'  con- 
tention upon  this  subject,  he  says:  "I  find 
that  the  defendants  did  not  sustain  the  bur- 
den of  that  contention,  •  *  •  but  I  find 
that  the  real  reason  for  the  complaint  and 
action  of  the  plaintiffs  was  the  result  of  the 
errors  made  by"  the  engineer  "in  scaling  said 
profile  plans  and  preparing  said  engineer's 
estimate."  The  latter  part  of  this  finding, 
which  Involved  the  real  issue,  seems  to  have 
been  made  independently  of  any  question 
of  the  burden  of  proof.  The  master's  lan- 
guage in  the  opening  of  the  sentence,  though 
it  may  perhaps  have  contained  an  intimation 
that  he  wrongly  threw  the  burden  upon  the 
defendants,  does  not  seem  to  us  to  be  deci- 
sive of  this.  If  the  defendants  were  appre- 
hensive that  he  did  so  rule,  they  might  have 
settled  the  question  by  a  request  for  a  rul- 
ing, and  if  that  were  refused  might  then  have 
saved  an  exception.  O'Brien  v.  Keefe,  175 
Mass.  274,  56  N.  E.  588.  They  have  not  done 
so,  and  we  cannot  say  that  the  master  made 
the  ruling  of  which  they  complain. 

The  exceptions  to  the  testimony  of  the 
witness  McKenzie  ought  not  to  be  sustained. 
It  was  competent  to  show  that  the  plaintiffs 
acted  on  the  mistake  caused  by  the  errors  In 
the  estimate,  and  relied  on  the  latter  as  cor- 
rect And  when  he  spoke  of  what  was  In  the 
mind  of  himself  and  the  plaintiffs  it  suffi- 
ciently appears  that  he  referred,  and  was 
understood  to  refer,  to  what  was  In  his  own 
mind  as  representing  them.  The  admission 
of  testimony  that  the  other  bidders  also  re- 
lied on  the  estimate  came  under  the  rule  of 
Cass  v.  Boston  ft  Lowell  Railroad,  14  Allen, 
448,  and  Lane  v.  Boston  ft  Albany  Railroad, 
112  Mass.  455. 

We  do  not  find  that  any  of  the  other  ex- 
ceptions to  the  rulings  of  the  master  In  ad- 
mitting or  rejecting  evidence  should  be.  sus- 
tained. The  language  of  Blgelow,  C.  J.,  In 
Fisher  v.  Plimpton,  97  Mass.  441,  443,  and  of 
the  present  Chief  Justice  In  Koplan  v.  Boston 
Gaslight  Co.,  177  Mass.  15,  23,  58  N.  E.  183, 
as  to  the  necessity  of  showing  a  really  ma- 
terial error  In  this  respect  such  as  has  been 
prejudicial  to  the  excepting  party,  is  pecu- 
liarly applicable  to  evidence  taken  before  a 
master  in  a  case  like  this. 

It  is  not  necessary  to  consider  the  other 
exceptions  to  the  master's  report  in  detail. 
Most  of  them  are  disposed  of  by  what  has 
been  already  said;  and  none  of  the  others 
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can  be  sustained.  The  master  rightly  re- 
fused to  pass  upon  the  additional  questions  of 
fact  requested  by  the  defendants.  The  con- 
tract having  been  rescinded,  the  plaintiffs 
could  recover  upon  a  quantum  meruit  for  all 
that  they  had  done;  and  we  do  not  find  that 
any  objection  was  made  to  the  master's  set- 
tling this  upon  the  basis  of  actual  cost  to  the 
plaintiffs.  Neither  the  cost  nor  the  value  of 
the  so-called  extra  work  was  material.  The 
case  was  not  like  the  cases  in  which  a  plain- 
tiff who  has  substantially  but  not  exactly 
complied  with  the  terms  of  a  contract  to  put 
a  structure  upon  another's  land  is  allowed, 
within  the  limits  of  the  contract  price,  to  re- 
cover for  the  benefit  thus  conferred  upon  the 
latter ;  for  there  the  contract  is  not  abrogat- 
ed. Glllis  v.  Cobe,  177  Mass.  584,  59  N.  E. 
455;  Blood  v.  Wilson,  141  Mass.  25,  6  N.  E. 
302;  Hay  ward  v.  Leonard,  7  Pick.  181,  19 
Am.  Dec.  268.  A  decree  should  be  entered 
overruling  all  the  exceptions  to  the  master's 
report,  ordering  the  contract  between  the 
plaintiffs  and  the  defendants  and  the  bond 
accompanying  the  same  to  be  delivered  up 
and  canceled,  and  that  the  defendants  pay  to 
the  plaintiffs  the  sum  found  by  the  master 
with  interest  from  the  filing  of  the  bill,  and 
for  costs. 
So  ordered. 

(196  Moss.  468) 

WHITING  v.  COMMONWEALTH. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  26,  1907.) 

1.  Eminent  Domain  —  Property  Subject  of 
Compensation — Established  Business  on 
Land  Taken. 

The  treasurer  and  general  manager  of  a 
cotton  mill  corporation,  in  which  all  the  stock 
is  held  by  him  and  his  relatives,  does  not  own 
an  established  business  on  land  in  the  place 
where  the  mill  is  located,  for  the  taking  of 
which  he  can  recover  damages  under  the  metro- 
politan water  acts,  though  he  has  been  in  the 
corporation's  service  for  a  long  time  and  has 
well-grounded  expectations  of  continuing  there- 
in. 

2.  Constitutional  Law  —  Eminent  Domain 
Act— Damages— Discrimination. 

St.  1890,  p.  444,  c.  450,  8  4,  provides  that 
no  stockholder  of  a  corporation  whose  plant 
ia  taken  as  a  reservoir  for  the  metropolitan 
water  supply  shall  receive  compensation  for 
loss  of  employment  under  the  corporation.  The 
same  act  allows  .  a  recovery  by  employes  for 
such  a  loss.  Held,  that  the  section  is  not  un- 
constitutional, though  arbitrarily  discriminating 
against  a  stockholder  who  is  also  an  employe, 
since  loss  of  business  is  ordinarily  not  an  ele- 
ment of  damage  in  eminent  domain,  and  a  law 
may  provide  that  one  class  of  persons  may  not 
recover  for  loss  of  business,  though  others  dif- 
ferently situated  may. 

Case  Reserved  from  Supreme  Judicial 
Court,  Worcester  County. 

Petition  by  Alfred  N.  Whiting  against  the 
commonwealth  for  assessment  of  damages  to 
property  taken  under  the  metropolitan  water 
acts.  Judgment  for  the  commonwealth. 

Winfred  H.  Whiting,  for  petitioner.  Dana 
Malone,  Atty.  Gen.,  and  W.  P.  Ball,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 


MORTON,  J.  The  petitioner  was  the  treas- 
urer and  general  manager  of  the  L.  M.  Har- 
ris Manufacturing  Company,  a  corporation 
owning  and  operating  two  cotton  mills  at 
West  Boylston,  and  engaged  in  the  manu- 
facture of  various  kinds  of  cotton  goods  and 
•  of  cotton  yarn.  He  was  also  clerk  of  the 
i  corporation,  and  a  director  and  stockholder. 
I  As  treasurer  and  general  manager  he  made 
all  purchases  and  sales,  superintended  the 
manufacture  of  all  goods  and  attended  to  the 
financial  affairs  of  the  company.  His  whole 
time  was  thus  occupied.  For  hjs  services  as 
|  treasurer,  general  manager  and  clerk,  he  re- 
|  celved  a  salary  equal  to  $2,500  a  year.  He 
bad  been  treasurer,  general  manager  and 
clerk,  by  successive  annual  re-elections,  since 
the  corporation  was  formed  in  1890,  and 
was  acting  as  such  at  the  time  of  the  taking 
by  the  commonwealth  in  February  1898  of 
the  real  estate  and  machinery  of  the  corpora- 
tion for  the  purposes  of  the  metropolitan 
water  act  He  had  been  superintendent  and 
general  manager  for  many  years  before  the 
corporation  was  formed.  The  commissioners 
found  that  he  had  reasonable  grounds  to 
expect  that  he  would  be  continued  in  his 
position  as  treasurer,  general  manager  and 
clerk  so  long  as  he  was  able  to  perform  the 
work  required  of  him;  the  stock  being  all 
held  by  himself  and  his  family  and  relatives, 
and  his  management  having  been  successful 
and  satisfactory. 

The  question  Is  whether  the  petitioner 
owned  an  established  business  on  land  in 
West  Boylston  on  April  1,  1895.  We  do  not 
see  how  It  can  be  said  that  he  did.  He  had 
no  business  except  that  which  he  did  for  the 
corporation  as  clerk  and  treasurer  and  gen- 
eral manager  thereof.  That  could  be  spoken 
of,  no  doubt,  as  in  a  sense  his  business,  mean- 
ing thereby  his  occupation  or  employment 
But,  though  the  circumstances  were  such  as 
apparently  to  insure  to  him  a  certain  degree 
of  permanency  in  his  tenure  of  the  offices  to 
which  he  had  been  elected  It  can  not  be  said 
in  any  fair  sense  of  the  words,  that  by  reason 
thereof  he  owned  an  established  business  on 
land  in  West  Boylston.  •  The  business  which 
he  did  was  the  corporation's  business  and  it 
was  carried  on  by  the  corporation  through  Its 
officers,  agents  and  servants  on  premises  be- 
longing to  it  If  the  petitioner's  contention 
were  sound,  it  would  follow  that  every  clerk, 
servant  or  agent  of  a  person,  firm,  or  cor- 
poration having  an  established  business  on 
land  in  West  Boylston  who  had  been  in  the 
service  of  his  employer  for  a  considerable 
length  of  time,  and  who  had  well-grounded 
and  reasonable  expectations  of  continuing 
therein,  owned  an  established  business  on 
land  in  West  Boylston  and  was  entitled  to  re- 
cover damages  for  any  injury  thereto  caused 
by  the  carrying  out  of  the  act  under  which 
this  petition  is  brought.  We  find  no  warrant 
for  such  a  construction  either  in  the  act  it- 
self, or  in  subsequent  legislation. 
The  petitioner  contends  that  unless  the 
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construction  for  which  he  argues  is  given  to 
the  statute,  section  4,  c.  450,  p.  444,  St. 
1S96,  providing  that  no  stockholder  in  any 
corporation  whose  plant  is  taken  on  account 
of  a  reservoir  for  the  metropolitan  water 
supply  shall  be  entitled  to  compensation  un- 
der that  act  is  unconstitutional,  on  the 
ground,  as  we  understand  him,  that  it  would 
constitute  an  arbitrary  and  unjust  discrim- 
ination against  a  stockholder  who  might  also 
be  an  employe.  But  an  employe  as  such  is 
not  entitled  to  damages  for  the  loss  of  em- 
ployment And  the  Legislature  might  well 
provide  that  one  who  is  a  stockholder  and 
as  such  entitled  to  receive  compensation  for 
the  taking  of  the  property  of  the  corporation 
shall  not  be  entitled  to  recover  damages 
for  loss  of  employment.  Loss  of  business  is 
not,  generally  speaking,  an  element  of  dam- 
age in  a  taking  of  right  of  eminent  domain 
(Bailey  v.  Boston  &  Prov.R.  R.,  182  Mass. 
537,  66  N.  E.  203),  and  there  Is,  therefore, 
nothing  unconstitutional  in  an  act  which  pro- 
vides that  one  whose  property  is  taken  shall 
not  recover  damages  for  loss  of  business  even 
though  parties  differently  situated  are  al- 
lowed to  recover  therefor. 
Judgment  for  the  commonwealth. 


(196  Mass.  466) 

HARRIMAN  v.  WHITNEY. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  26.  1007.) 

1.  Trespass— To  Realty— Justification. 

In  trespass  for  making  au  excavation,  proof 
that  the  excavation  was  made  within  the  limits 
of  a  street,  by  defendant  as  superintendent  of 
streets,  in  the  repair  of  the  Street,  is  a  justifica- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  §  52.] 

2.  Boundaries—  Description— Streets. 

Where  premises  are  by  deeds  conveying 
them  bounded  on  the  west  by  the  line  of  a 
street,  the  exterior  easterly  line  of  the  street 
is  the  westerly  boundary  of  the  premises. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Boundaries,  «§  123-135.] 

3.  Trespass  —  To  Real  Estate  —  Evidence- 
Questions  roR  Jury. 

Whether  an  excavation  made  by  one  as 
superintendent  of  streets  in  the  repair  of  a 
street  was  within  the  limits  thereof,  or  on 
premises  of  an  abutting  owner  suing  in  trespass 
therefor,  held,  under  the  facts,  for  the  jury,  au- 
thorizing a  recovery  on  their  finding  that  the 
excavation  was  on  the  premises. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trespass,  §  150.] 

Exceptions  from  Superior  Court,  Worces- 
ter County;  William  Cushing  Walt,  Judge. 

Action  by  James  W.  Harriman  against 
Ernest  C.  Whitney.  There  was  a  judgment 
for  defendant,  and  plaintiff  brings  excep- 
tions. Sustained. 

James  A.  Stiles  and  Joseph  P.  Carney,  for 
plaintiff.  Herbert  Parker,  Henry  H.  Fuller, 
and  John  F.  Dervin,  for  defendant 

MORTON,  J.  The  question  in  this  case  Is 
whether  there  was  any  evidence  warranting 


a  jury  in  finding  that  the  trespass  was  com- 
mitted as  alleged.  We  think  that  there  was. 
The  defendant  admits  that  he  made  the  ex- 
cavation complained  of  and  justifies  It  on  the 
ground  that  it  was  within  the  limits  of  a 
public  way,  namely,  a  street  called  Nichols 
street,  and  was  done  by  him  as  superintend- 
ent of  streets,  in  the  repair  of  the  way.  If 
the  excavation  was  within  the  limits  of  the 
street  as  laid  out  then  the  justification  was 
made  out.  But  if  there  was  any  evidence 
warranting  a  finding  that  it  was  not  but 
was  upon  premises  in  the  possession  of  the 
plaintiff  then  the  case  should  have  been  sub- 
mitted to  the  jury.  To  show  that  it  was 
upon  premises  belonging  to  him  the  plain- 
tiff put  In  evidence  deeds  under  which  he 
claimed  title.  These  bounded  the  premises 
on  the  west  by  the  line  of  Nichols  street. 
The  exterior  easterly  line  of  Nichols  street 
was,  therefore,  the  westerly  boundary  of 
the  plaintiff's  lot  Hamlin  v.  Palrpoint  Mfg. 
Co.,  141  Mass.  51,  6  N.  E.  531.  Nichols 
street,  or  that  part  of  it  on  which  the  plain- 
tiff's premises  abut  was  laid  out  by  the 
town  In  1879.  The  defendant  in  effect  con- 
cedes that  as  the  case  was  left  at  the  close 
of  the  evidence  on  both  sides,  it  would  have 
been  difficult  If  not  impossible  to  determine 
the  exact  location  of  the  easterly  line  of 
the  street  from  the  record  of  the  lay-out. 
The  question  of  the  location  of  the  east  line 
of  the  street  was  a  question  of  fact.  Evi- 
dence of  the  existence  of  certain  bounds, 
walls,  fences  and  other  structures  and  of 
certain  statements  made  by  a  former  owner 
was  introduced  by  the  plaintiff  and  taken 
in  connection  with  other  evidence  in  the  case 
tended  to  show  we  think,  If  believed,  that 
the  line  was  where  the  plaintiff  claimed 
that  it  was,  and  that  the  excavation  was 
on  his  premises.  Contradictory  evidence 
was  Introduced  by  the  defendant  but  the 
weight  to  be  given  to  and  the  Inferences  to 
be  drawn  from  the  evidence  were  plainly  for 
the  jury.  We  do  not  see  how  It  could  be 
ruled  as  matter  of  law  that  there  was  no 
evidence  warranting  them  in  finding  that  the 
line  was  where  the  plaintiff  claimed  that  it 
was,  or  that  the  defendant  had  not  tres- 
passed upon  the  premises  described  in  the 
amended  declaration.  The  case  should  have 
been  submitted  to  the  Jury  under  suitable 
Instructions. 

Exceptions  sustained. 


(196  Mass.  468) 
NATIONAL  FERTILIZER  CO.  v.  FALL 
RIVER  FIVE  CENTS  SAVINGS 
BANK  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampshire.   Nov.  26,  1007.) 

Corporations  —  Foreign  Corporations  — 
Noncompliance  witu  Statutes— "Main- 
tain." 

Under  St.  1903,  p.  444.  c.  437.  §  60,  pro- 
viding that  "no  action  shall  be  maintained  by 
a  foreign  corporation  so  long  as  it  fails  to  com- 
ply with  the  law,  when  considered  in  connection 
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with  other  provisions  of  the  act  imposing  pen* 
alties  on  officers  and  corporations  for  failing  to 
comply  with  the  law,  and  providing  that  a  fail- 
ore  to  comply  shall  not  affect  the  validity  of 
contracts  made  by  such  corporations,  an  action 
by  a  foreign  corporation  must  be  stayed  during 
the  period  of  its  noncompliance  with  the  law, 
on  noncompliance  being  properly  pleaded  in 
abatement ;  the  word  "maintain"  carrying  a  dif- 
ferent meaning  from  "institute"  or  "begin."  and 
implying  that  an  action  has  been  begun  before 
it  can  be  maintained. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
rol.  12,  Corporations,  §3  2542,  2544. 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  5,  pp.  4277-4281;  vol.  8,  p.  7712.] 

Exceptions  from  Superior  Court,  Hamp- 
shire > County;  Frederick  Lawton,  Judge. 

Suit  by  the  National  Fertilizer  Company 
against  the  Fall  River  Five  Cents  Savings 
Bank  and  another.  There  was  a  judgment 
sustaining  a  plea  in  abatement,  based  on  the 
ground  that  plaintiff,  a  foreign  corporation, 
had  not  complied  with  the  statute  regulating 
foreign  corporations,  and  plaintiff  brings  ex- 
ceptions, alleging  that  the  court  erred  in  re- 
fusing to  rule  as  a  matter  of  law  that  plain- 
tiff was  entitled  to  maintain  the  action,  be- 
cause since  the  commencement  thereof  it  had 
complied  with  the  law.  Sustained. 

John  B.  O'Donnell  and  John  C.  Hammond, 
for  plaintiff.  Jackson,  Slade  &  Burden  and 
Irwin  A  Hardy,  for  defendants. 

RUGO,  J.  The  plaintiff  is  a  foreign  cor- 
poration. Prior  to  the  filing  of  the  bill  of 
complaint  in  this  case,  which  was  July  80, 
1906,  It  had  several  places  of  business  in 
this  commonwealth.  The  defendant  plead- 
ed In  abatement  that  the  plaintiff  was  a 
foreign  corporation  within  the  meaning  of 
St  1903,  p.  443,  c.  437,  |  56;  that  it  had  a 
usual  place  of  business  In  this  state,  and 
had  not  compiled  with  sections  58  and  60 
(pages  443,  444)  of  said  chapter.  On  the  12th 
day  of  October,  1906,  the  plaintiff  corpora- 
tion did  all  acts  required  by  the  laws  of 
this  commonwealth  of  foreign  corporations 
as  prerequisites  to  the  transaction  of  busi- 
ness, but  had  prior  to  that  day  taken  no  steps 
to  comply  with  our  laws  in  these  respects. 
The  single  question  presented  is  whether 
on  this  plea  judgment  must  be  entered  for 
defendant  The  laws  regulating  the  doing 
of  business  by  foreign  commercial  corpo- 
rations in  this  state  have  contained  the 
provision  that  failure  to  comply  with  their 
terms  should  not  affect  the  validity  of  con- 
tracts made  by  or  with  such  corporations. 
St  1884,  p.  859,  c.  330,  §  8;  St  1895,  p.  166, 
c.  157;  St  1900,  p.  209,  c.  280;  Rev.  Laws 
C  126,  I  6;  St  1903,  p.  444,  c.  437,  §  60.  Un- 
der these  statutes  it  has  been  hejd  that  con- 
tracts made  before  compliance  with  them  by 
the  corporation  were  valid,  and  actions  up- 
on such  contracts  could  be  maintained  In  our 
courts,  the  statutes  being  treated  as  merely 
directory.  Rogers  Co.  v.  Simmons,  155  Mass. 
259,  29  N.  E.  580 ;  Kelley  v.  Rice-Blake  Lum- 
ber Co.,  167  Mass.  28,  44  N.  B.  1090;  Enter- 


prise Brewing  Co.  v.  Grime,  173  Mass.  252,  53 
N.  E.  855.  See,  also.  Chase's  Patent  Elevator 
Co.  v.  Boston  Towboat  Co.,  152  Mass.  428, 
28  N.  E.  300,  9  L.  It,  A.  339.  In  section  60 
of  the  statute  last  cited  (St  1903,  p.  444,  c 
437)  for  the  first  time  appear  the  words, 
"No  action  shall  be  maintained  or  recovery 
had  in  any  of  the  courts  of  this  common- 
wealth by  any  such  foreign  corporation  so 
long  as  it  fails  to  comply  with  the  require- 
ments of  said  sections,"  that  is,  those  re- 
specting the  appointment  of  an  agent  and 
the  filing  of  certain  papers  with  the  commis- 
sioner of  corporations.  It  is  to  be  noted  that 
this  language  of  prohibition  does  not  attempt 
to  indicate  all  the  steps  In  a  litigation,  nor 
does  it  undertake  to  describe  by  a  general 
phrase  the  course  of  an  action  in  the  courts 
from  beginning  to  end.  It  does  refer  to  two 
steps  only,  namely,  the  maintenance  and  the 
recovery.  It  must  be  assumed  that  both 
these  words  were  intended  to  be  given  effect; 
and  they  must  be  construed,  if  reasonably 
possible,  with  reference  to  the  shade  of  mean- 
ing, which  each  expresses.  While  it  would 
be  possible  under  certain  circumstances  to 
construe  the  phrase  "maintenance  of  an  ac- 
tion" as  including  all  steps  from  the  making 
of  the  writ  to  the  recovery  of  final  judgment; 
and  while  there  are  many  authorities  giv- 
ing the  word  this  meaning  in  certain  connec- 
tions, nevertheless  in  this  statute  the  legis- 
lature used  "maintenance"  In  contradistinc- 
tion to  "recovery."  This  being  bo.  It  would 
not  be  carrying  into  effect  the  legislative 
intent  to  give  It  a  broader  meaning  and  in- 
clude within  its  scope  the  institution  of  an 
action.  Using  the  words  in  their  ordinary 
significance  "maintain"  carries  a  different 
meaning  from  "institute"  or  "begin,"  and 
Implies  that  an  action  must  be  begun  before 
It  can  be  maintained.  To  give  the  words 
this  construction  harmonizes  with  the  gener- 
al Intent  of  the  statute,  which  Is  not  to  pro- 
hibit the  doing  of  business  by  foreign  cor- 
porations or  avoid  their  contracts  made  bo- 
fore  complying  with  the  laws,  but  merely 
to  suspend  the  privileges  of  our  courts  dur- 
ing the  period  of  non-compliance.  It  is  a 
temporary  disability,  to  remove  which  lies 
within  the  power  of  the  corporation  at  any 
time.  It  follows  from  its  preservation  of 
the  validity  of  contracts  of  foreign  corpora- 
tions, notwithstanding  their  noncompliance) 
with  the  law,  that  the  purpose  of  the  statute 
is  not  to  hamper  the  doing  of  business  within 
the  range  of  their  corporate  powers,  nor  to 
put  into  the  hands  of  those,  with  whom  they 
may  contract  in  reliance  upon  the  contractual 
protection  given  by  the  statute,  a  weapon 
of  substantial  defense,  which  might  in  con- 
ceivable cases  amount  to  Immunity  from  lia- 
bility ;  but  its  aim  is  rather  to  bring  foreign 
corporations  under  the  supervision  and  reg- 
ulation of  state  officials,  and  to  give  to  the 
public  the  same  Information  respecting  their 
financial  standing,  their  character  and  man- 
agement; which  is  required  of  domestic  car- 
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porations  and  also  to  render  tbem  amenable 
to  ordinary  legal  process.  Hunnewell  v. 
Duxbury,  154  Mass.  286,  28  N.  E.  207,  13 
L.  B.  A.  733;  Steel  v.  Webster,  188  Mass. 
478,  74  N.  E.  686;  Heard  v.  Pictorial  Press, 
182  Mass.  530.  65  N.  E.  901.  The  ample 
penalties  against  the  officers  and  the  cor- 
poration for  failure  to  comply  with  our  laws 
(St.  1903,  pp.  444,  447,  448,  c.  437,  §§  60,  68, 
70)  and  the  power  in  equity  to  absolutely 
restrain  such  delinquent  corporation  from 
exercising  any  of  Its  franchises  or  doing  any 
business  (St  1906,  p.  346,  c.  372),  when  read 
In  connection  with  the  provision  that  the  con- 
tracts it  makes  shall  not  be  Invalid,  evince 
a  legislative  intent  to  directly  punish  of- 
fenses for  violation  of  the  statute,  and  not 
to  Impose  upon  the  court  any  duty  of  wrest- 
ing words  from  their  ordinary  sense  in  order 
to  Impose  indirectly  an  additional  penalty. 
The  sovereignty  is  thus  authorized  to  enforce 
the  statute  by  appropriate  proceedings,  the 
corporation  and  its  officers  may  each  be 
punished,  and  the  benefit  of  the  courts  is 
suspended.  The  statute  does  not  say  that  an 
action  shall  not  be  begun,  nor  that  the  courts 
shall  not  receive  or  entertain  it  nor  prohibit 
its  maintenance  forever  but  only  until  the 
corporation  has  complied  with  the  law.  The 
statute  constitutes  an  inhibition  upon  reme- 
dies, which  may  be  avoided  at  any  time. 
Proper  allowance  of  terms  upon  a  plea  in 
abatement  will  protect  the  real  rights  of  the 
parties  without  adding  the  harsh  penalty  of 
entering  final  judgment  upon  a  matter  which 
does  not  go  to  the  merits  of  the  case. 

It  was  intimated  in  Friedenwald  Co.  v. 
Warren,  194  Mass.  — ,  81  N.  E.  207,  that 
noncompliance  with  the  statute  could  only 
be  taken  advantage  of  by  a  plea  in  abatement. 
This  Is  almost  tantamount  to  saying  that 
such  noncompliance  is  a  mere  temporary  In- 
capacity, capable  of  removal  at  any  stage 
of  the  proceedings. 

While  the  question  now  before  us  was 
expressly  left  undecided  In  Friedenwald  Co. 
v.  Warren,  194  Mass.  — ,  81  N.  E.  207,  it 
was  there  said  that  the  words  we  are  now 
construing  imply  "a  temporary  disability 
merely,  like  that  of  alien  enemy  at  common 
law  or  any  other  personal  disability."  But 
the  result  of  that  case  Is  conclusive  against 
the  claim  of  the  defendant.  If  the  effect 
of  the  statute  Is  to  wholly  deprive  the  courts 
of  power  over  any  stage  of  an  action,  until 
Its  terms  have  been  complied  "with,  then  the 
Jurisdiction  of  the  court  over  the  subject- 
matter  Is  affected.  In  such  case,  general  ap- 
pearance and  pleading  to  the  merits,  or  even 
express  consent  of  parties,  cannot  confer 
Jurisdiction.  It  becomes  the  duty  of  the 
court  to  consider  the  question  of  Its  own  mo- 
tion, even  though  parties  have  not  raised  nor 
counsel  argued  It  Baldwin  v.  Wllbraham, 
140  Mass.  459,  4  N.  E.  829.  Santom  v.  Bal- 
lard, 133  Mass.  464.  When,  therefore,  the 
attention  of  the  court  was  directed  In  Fried- 
enwald Co.  v.  Warren  to  the  plaintiff's  non- 
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compliance  with  the  statute,  It  became  its 
duty  to  at  once  dismiss  the  action,  if  the 
language  employed  in  the  statute  was  an  ab- 
solute prohibition  of  resort  to  the  courts. 
That  this  court  there  reached  the  conclusion 
that  failure  to  comply  with  the  statute  must 
be  pleaded  seasonably  in  order  to  avail  a 
defendant  must  have  been  premised  upon  the 
determination  that  the  statute  was  not  pro- 
hibltative,  but  merely  suspensory.  The  ef- 
fect of  the  statute  is,  therefore,  when  non- 
compliance with  Its  terms  Is  seasonably  and 
properly  pleaded,  to  stay  proceedings  until 
the  temporary  disability  Is  removed,  which 
can  be  done  at  any  time  after,  as  well  as 
before,  resort  to  the  courts.  The  great 
weight  of  authority  In  other  Jurisdictions 
supports  the  conclusion  here  reached.  Buf- 
falo Zinc  &  Copper  Co.  v.  Crump,  70  Ark.  525, 
534,  69  S.  W.  572,  91  Am.  St.  Rep.  87;  Wool- 
fort  v.  Dixie  Cotton  Oil  Co.,  77  Ark.  203,  91 
S.  W.  306,  113  Am.  St.  Rep.  139;  Sutherland 
Co.  v.  Chaney,  72  Ark.  327,  80  S.  W.  152; 
Carson-Rand  Co.  v.  Stern,  129  Mo.  381,  31 
S.  W.  772,  32  L.  R.  A.  420;  State  v.  Book  Co., 
69  Kan.  1,  76  Pac.  411, 1LR.A.  (N.  S.)  1041; 
Deere  v.  Wyland,  69  Kan.  255,  261,  76  Pac. 
863;  Hamilton  v.  Reeves,  69  Kan.  844,  76 
Pac.  418;  Ryan  Livestock  &  Feeding  Co.  v. 
Kelly,  71  Kan.  874,  81  Pac.  470;  Savings  & 
Loan  Society  v.  Harris,  111  Cal.  133,  43  Pac. 
525.  There  is  nothing  in  conflict  with  this 
view  In  W.  A.  Wood  Co.  v.  Caldwell,  64  Ind. 
270,  23  Am.  Rep.  641,  or  In  Security  Savings, 
etc.,  Ass'n  v.  Elbert,  153  Ind.  198,  54  N.  E. 
753.  Neuchatel  Asphalte  Co.  v.  Mayor,  155 
N.  T.  373,  49  N.  E.  1043,  and  Huttlg  Bros. 
Mfg.  Co.  v.  Denny  Hotel  Co.,  6  Wash.  122, 
32  Pac.  1073,  were  proceedings  to  enforce 
liens,  where  the  statement  was  filed  before, 
but  the  petition  brought  after,  compliance 
with  the  statute,  and  It  was  held  that  the 
proceedings  might  be  maintained.  See  Blodg- 
ett  v.  Lanyon  Zinc  Co.,  120  Fed.  893,  897,  58 
C.  C.  A.  79;  Wetzel  &  Tyler  Ry.  v.  Tennis 
Bros.  Co.,  145  Fed.  458,  75  C.  C.  A.  266;  Cre- 
feld  Mills  v.  Goddard  (C.  C.)  69  Fed.  141; 
Swift  v.  Little,  28  R.  1. 108,  65  Atl.  615;  Hast- 
lugs  Industrial  Co.  v.  Moran,  143  Mich.  679, 
107  N.  W.  706.  There  are  contrary  authorities. 
Thompson  Co.  v.  Whitehead,  185  111.  455,  56 
N.  E.  1106,  76  Am.  St.  Rep.  51;  United  Lead 
Co.  ▼.  Elevator  Mfg.  Co.,  222  III  199,  78 
N.  E.  567;  Heileman  Brewing  Co.  v.  Ple- 
meisl,  85  Minn.  121,  88  N.  W.  441.  These 
cases,  however,  construe  statutes  of  different 
phraseology,  and  proceed  upon  reasoning  re- 
specting the  effect  of  statutes  as  to  foreign 
corporations,  which  is  not  In  harmony  with 
the  trend  of  decisions  in  this  commonwealth, 
as  indicated  In  the  cases  cited.  Allen  v.  Mil- 
waukee, 128  Wis.  678,  106  N.  W.  1099,  5  L. 
R.  A.  (N.  S.)  680;  Cary-Lombard  Lumber 
Co.  v.  Thomas,  92  Tenn.  587,  22  S.  W.  743 
and  Halsey  v.  Jewett  Dramatic  Co.,  114 
App.  Div.  420,  99  N.  Y.  Supp.  1122,  deal 
with  statutes  so  different  from  ours  that,  a/- 
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though  apparently  contrary  to  this  decision, 
they  throw  no  light  upon  the  question  here 
pending.    The  plaintiff's  fourth  request  for 
ruling  should  have  been  given. 
Exceptions  sustained. 


096  Mass.  554) 

KELSALL  v.  NEW  YORK,  N.  H.  &  H.  R. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.   Nov.  26,  1907.) 

1.  RAiiaoAOS  —  Cbossing  Accibent— Negli- 
gence—Omission of  Signals.  , 

Where  there  was  evidence  that  defendants 
servants  neglected  to  give  the  signals  retired 
by  Rev.  Laws,  c.  Ill,  §  188,  as  the  train a  ap- 
proached the  crossing  at  which  plaintiff  was  in- 
jured, the  jury  was  authorized  to  infer  that 
such  failure  contributed  to  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §8  978,  1142.] 

2.  Same  —  Contbibutokt  Negligence— Bub- 

DEN  Rev.^ws;  c.  Ill,  i  268,  provides  that  if 
a  person  is  injured  by  collision  at  a  railroad 
crossing,  and  the  corporation  has  neglected  to 
give  signals  required  by  section  188,  which  con- 
tributed to  the  injury,  the  corporation  shall  be 
liable,  unless  the  person  injured  has  been  grossly 
or  willfully  negligent,  which  also  contributed  to 
the  injury.  Held  that,  where  plaintiff  was  in- 
jured at  a  crossing  by  defendant  s  failure  to 
give  statutory  signals,  the  burden  of  proof  of 
plaintiff's  negligence  was  on  defendant. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  41,  Railroads,  §§  1117-1123.] 

3.  Same— Question  fob  Jubt. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing through  the  railroad  company's  failure  to 
give  signals  required  by  Rev.  Laws,  c.  Ill,  S 
188,  evidence  held  to  require  submission  to  the 
jury  of  the  question  whether  plaintiff  was  char- 
geable with  such  gross  or  willful  negligence^ con- 
tributing to  the  injury  as  would  preclude  a 
recovery,  as  provided  by  section  268,  under  the 
rule  that,  where  the  facts  alleged  to  constitute 
negligence  are  proved  by  evidence,  important 
pafte  of  which  may  be  believed  or  disbelieved, 
or  where  they  depend  in  part  on  inferences  of 
flct  to  be  drawn  from  other  facts,  the  entire 
question  is  for  the  jury. 

fEd.  Note.— For  cases  in  point,  see  Cent.  JJig. 
vol.  41,  Railroads,  §§  1168-1189.] 

Exceptions  from  Superior  Court,  Bristol 
County ;  Lloyd  E.  White,  Judge. 

Action  by  Walter  Kelsall  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. Plaintiff  recovered  a  verdict  for  $1,- 
000,  and  defendant  brings  exceptions.  Over- 
ruled. 

John  W.  Cummings  and  Jas.  T.  Cummings, 
for  plaintiff.  Frederick  S.  Hall  and  Charles 
0.  Hagerty,  for  defendant. 

KNOWLTON,  C.  J.  The  exception  in  this 
case  was  to  the  refusal  of  the  judge  to  direct 
a  verdict  for  the  defendant.  The  action  is 
to  recover  for  personal  Injuries  received  from 
a  collision  of  the  plaintiff's  wagon  with  an 
engine  drawing  a  passenger  train  on  the  de- 
fendant's road,  at  a  crossing  of  a  highway  in 
Fall  River. 

There  was  testimony  from  which  the  Jury 
might  find  that  the  defendant's  servants  neg- 


lected to  give  the  signals  required  by  the 
statute  to  be  given  at  railroad  crossings. 
Rev.  Laws,  c  111,  S  188.  If  there  was  neg- 
lect in  this  particular,  the  jury  might  infer 
that  it  contributed  to  the  injury.  Doyle  v. 
Boston  &  Albany  Railroad  Co.,  145  Mass.  386, 
14  N.  E.  461. 

According  to  the  defendant's  contention,  it 
should  have  been  ruled  upon  the  evidence  as 
matter  of  law,  that  even  if  there  was  a  fail- 
ure to  give  the  required  statutory  signals, 
the  plaintiff  was  guilty  of  gross  negligence  in 
attempting  to  cross  the  tracks  as  he  did.  Un- 
der Rev.  Laws,  c.  Ill,  5  268,  which  Is  the  sec- 
tion on  which  the  plaintiff  relied  in  present- 
ing his  case  to  the  jury,  the  burden  is  upon, 
the  defendant  to  prove  this  proposition,  if  he 
would  defeat  a  claim  founded  upon  a  failure 
to  ring  the  bell  or  blow  the  whistle  at  a 
crossing  of  a  highway. 

In  the  present  case  there  was  evidence 
which  well  would  have  warranted  the  Jury  In 
finding  the  plaintiff  guilty  of  gross  negligence,, 
and  If  the  burden  had  been  upon  the  plaintiff 
to  prove  that  he  was  not  grossly  negligent, 
perhaps  the  court  might  have  held  that  there 
was  not  sufficient  evidence  to  Justify  a  find- 
ing in  his  favor.    However,  we  need  not 
consider  the  question  thus  raised,  for  when 
a  party  has  the  burden  of  establishing  a 
proposition  by  oral  testimony,  a  court  can 
seldom  rule  as  a  matter  of  law  that  the 
proposition  is  proved.  What  facts  have  been 
established  by  evidence  is  ordinarily  a  ques- 
tion for  a  jury.    Whether  certain  facts  In 
one's  conduct,  without  inferences  from  them, 
constitute  negligence,  is  sometimes  a  question 
of  law  for  the  court.   But  where  such  facts 
are  being  proved  by  evidence,  important  parts 
of  which  may  be  believed  or  disbelieved,  or 
where  they  depend  in  part  upon  inferences  of 
fact  to  be  drawn  from  other  facts,  they  are 
all  for  the  jury.    The  difference  between 
cases  brought  under  this  section  of  the  stat- 
ute and  those  where  the  question  is  whether 
a  party  who  has  the  burden  of  proving  a 
proposition  has  introduced  any  evidence  to 
warrant  an  affirmative  finding  In  his  favor, 
was  considered  in  Brusseau  v.  New  York, 
New  Haven  &  Hartford  R.  R.  Co.,  187  Mass. 
84,  72  N.  E.  348,  and  Kenny  v.  Boston  & 
Maine  Railroad,  188  Mass.  127,  74  N.  E.  309. 
In  some  cases  under  this  statute.  In  which  It 
was  held  that  the  question  was  rightly  sub- 
mitted to  a  jury,  the  distinction  was  not  re- 
ferred to  in  the  opinion.    Sullivan  v.  New 
York,  New  Haven  &  Hartford  R.  R.  Co.,  154 
Mass.  524,  28  N.  E.  911 ;  Doyle  t.  Boston  & 
Albany  R.  R.  Co.,  145  Mass.  386,  14  N.  E,  461. 
The  case  of  Debbins  v.  Old  Colony  R.  R.  Co., 
154  Mass.  502,  28  N.  E.  274,  was  decided  by 
a  divided  court,  and  in  the  opinion  it  was  left 
undetermined  whether  the  statute  now  before 
us  (Pub.  St  1882.  c.  112,  §  213)  applied  to  the 
case.   It  was  held  that,  if  It  did,  the  plain- 
tiff was  guilty  of  gross  or  willful  negligence, 
and  this  decision  was  put  upon  the  ground 


Digitized  by  Google 


Mass.) 


DUMPHY  t.  NEW  YORK,  N.  H.  A  H.  R.  CO. 


675 


that  there  were  conceded  facts  which  consti- 
tuted, in  substance,  the  plaintiff's  whole  case, 
and  which  enabled  the  court  to  come  to  its 
conclusion  as  matter  of  law.  In  Manley  v. 
Boston  &  Maine  R.  R.,  159  Mass.  493-407,  84 
N.  E.  951,  this  case  is  referred  to  as  one  that 
was  decided  upon  "undisputed  facts."  In 
like  manner  in  Emery  v.  Boston  ft  Maine  R. 
R.,  173  Mass.  136,  53  N.  E.  278,  the  decision  is 
put  almost  altogether  upon  established  facts, 
and  it  appears  by  the  papers  on  which  the 
case  was  submitted  that  nearly  all  the  mate- 
rial facts  bearing  upon  the  question  of  ihe 
plaintiff's  care  are  introduced  in  the  bill  of 
exceptions  by  the  words,  "by  uncontradicted 
evidence,  or  by  agreement,  it  appeared  that." 

In  the  present  case,  while  a  few  facts  as 
to  the  location  and  other  incidental  matters 
are  agreed,  the  conduct  of  the  plaintiff  and 
of  the  defendant's  servants  and  all  the  oc- 
currences at  and  immediately  before  the 
time  of  the  accident  appear  only  in  the  tes- 
timony of  witnesses,  some  of  whom  are  con- 
tradicted, and  most  of  whom  testify  In  such 
a  way  as  to  leave  questions  in  regard  to 
their  credibility  for  the  Jury.  The  testimony 
also  opens  a  door  for  Inferences  of  fact  In 
determining  some  of  the  material  questions. 
It  is  far  from  presenting  to  the  court  the 
naked  question  of  law,  whether  certain 
agreed  or  undisputed  facts  In  the  case  estab- 
lish gross  or  willful  negligence  on  the  part  of 
the  plaintiff. 

Exceptions  overruled. 


(186  Mass.  471) 

DUMPHY  v.  NEW  YORK,  N.  H.  &  H.  R.  CO. 
i  Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Nov.  26,  1907.) 

1.  Master  and  Sebv ant— Injuries  to  Serv- 
ant—Contributory  Negligence. 

Plaintiff,  an  experienced  brakeman,  with 
knowledge  that  a  freight  train  had  come  grad- 
ually to  a  stop  on  a  slightly  rising  grade,  and 
bad  not  yet  run  back  to  take  up  the  slack,  with- 
out notice  to  the  conductor  or  engineer,  went 
between  two  cars  to  uncouple  them,  and,  while 
taking  care  that  his  body  should  not  be  caught 
between  the  deadwoods,  reached  his  hands  be- 
tween them  to  lift  the  pin,  and  while  there  the 
flick  came  back  and  his  arm  was  crushed. 
Held,  that  plaintiff  had  no  right  to  expect  that 
tbe  engineer  would  hold  the  train,  so  as  to  ob- 
viate danger  from  the  slack  until  plaintiff  should 
signal  him  to  the  contrary,  and  that  plaintiff 
was  negligent  as  a  matter  of  law. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  751-756.] 

2-  Same — Safety  Appliance  Act. 

Where  a  brakeman,  with  knowledge  that 
an  automatic  coupler  on  a  foreign  car  was  so 
defective  that  it  could  not  be  operated  without 
going  between  the  cars,  negligently  placed  his 
a  roi  between  the  deadwoods  before  the  slack  of 
the  train  had  run  out,  and  his  arm  was  caught 
and  crushed,  his  negligence  in  continuing  to 
work  after  he  knew  of  the  defective  coupler  and 
in    failing  to  guard  against  a  known  danger 
was  the  proximate  cause  of  his  injury,  so  that 
be  could  not  recover  under  Rev.  Laws,  c.  Ill, 
ftf   203.  200  (St.  1906.  pp.  558.  559.  c.  463,  pt 
2,   SI  161.  167),  prohibiting  railroad  companies 
from  hauling  cars  not  equipped  with  automatic 


couplers  which  could  be  operated  without  going 
between  the  cars,  and  declaring  that  an  employe 
injured  by  a  car  used  contrary  to  such  provision 
should  not  be  considered  to  have  assumed  the 
risk,  though  he  continued  to  work  with  knowl- 
edge of  the  unlawful  use  of  such  cars. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §S  795-800.] 

3.  Appeal— Review— Harmless  Error— Evi- 
dence. 

The  admission  of  a  railroad  rule  in  an 
action  for  injuries  to  a  brakeman  was  not  preju- 
dicial to  him,  where  the  final  ruling  must  have 
been  against  him  if  the  rule  had  not  been  ad- 
mitted in  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  SS  4035,  4036.  4153- 
4160.] 

Exceptions  from  Superior  Court,  Worcester 
County;  William  Cushlng  Walt,  Judge. 

Action  by  William  Dumphy  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company.  The  court  ordered  a  verdict  in 
favor  of  defendant,  and  plaintiff  brings  ex- 
ceptions. Overruled. 

Marvin  M.  Taylor,  for  plaintiff.  John  L. 
Hall,  for  defendant. 

SHELDON,' J.  If  we  assume  that  there 
was  evidence  on  which  the  Jury  might  have 
found  that  the  defendant  was  Itself  negligent, 
or  that  there  was  negligence  on  the  part  of 
its  servants  for  which  the  defendant  might 
itself  have  been  held  liable  either  at  com- 
mon law  or  under  our  statutes,  we  are  yet 
of  opinion  that  the  judge  at  the  trial  acted 
rightly  in  ordering  a  verdict  for  the  defend- 
ant The  plaintiff  was  an  experienced  man. 
He  knew  that  the  train  had  come  gradually 
to  a  stop  upon  a  slightly  rising  grade;  he 
knew  that  the  drawbars  which  connected  the 
cars  were  equipped  with  recoil  springs,  and 
that  upon  every  stop  there  must  be  more  or 
less  movement,  of  each  car  forward  or  back, 
amounting  to  some  eight  or  ten  Inches,  this 
movement  being  known  as  slack.  Knowing 
also  that  this  slack  had  not  yet  run  back,  that 
it  naturally  would  tend  to  run  back,  and  that 
under  tbe  circumstances  of  tbe  gradual  stop 
which  had  been  made  the  effect  of  the  slack 
running  back  would  be  to  bring  the  dead- 
woods  of  the  cars  forcibly  together,  he  went 
between  the  cars  for  the  purpose  of  separat- 
ing them  by  pulling  out  the  block  or  pin  In 
the  drawbar;  the  slack  came  back,  and  his 
arm,  which  was  between  the  deadwoods,  was 
caught  and  crushed,  causing  the  injury  com- 
plained of.  He  gave  no  notice  either  to  the 
conductor  or  the  engineer  of  the  train  be- 
fore going  between  the  cars;  and  although 
he  seems  to  have  appreciated  the  danger  of 
getting  caught  between  the  deadwoods  upon 
the  slack's  running  out,  he  took  no  other 
precaution  than  to  see  that  his  body  did  not 
get  between  the  deadwoods,  bu£  did  allow  his 
arm  to  get  Into  that  position.  He  knew  and 
appreciated  the  danger,  and  did  not  guard 
against  it ;  and  the  very  injury  against  which 
he  failed  to  guard  happened  to  his  arm.  Nor 
can  his  contention  that  he  had  a  right  to  ex- 
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pect  the  engineer  to  bold  the  train  bo  as  to 
obviate  any  danger  from  the  slack  until  the 
plaintiff  should  himself  give  a  signal  to  the 
contrary,  be  sustained  on  the  evidence.  Un- 
der these  circumstances,  It  is  Impossible  to 
say  that  he  was  in  the  exercise  of  due  care, 
even  if  he  did  not  assume  the  risk  of  the  ac- 
cident which  happened.  Ellsbury  v.  New 
York,  New  Haven  &  Hartford  R.  R.,  172 
Mass.  130,  51  N.  E.  415,  70  Am.  St  Rep.  248. 

But  the  plaintiffs  counsel  claims  that  these 
circumstances  are  not  conclusive  against  his 
right  to  recover,  because  it  is  provided  in  our 
statute  that  "a  railroad  corporation  in  mov- 
ing traffic  between  points  in  this  common- 
wealth shall  not  haul  or  permit  to  be  hauled 
or  used  on  its  lines  any  car  which  is  not 
eqnlpped  with  couplers  coupling  automatical- 
ly by  Impact,  and  which  can  be  uncoupled  in 
some  other  way  than  by  men  going  between 
the  ends  of  the  cars,"  and  that  "an  employe 
of  a  railroad  corporation  who  is  Injured  by 
any  locomotive,  car  or  train  which  is  used 
contrary  to  the  provisions"  of  the  foregoing 
and  other  sections  "shall  not  be  considered  to 
have  assumed  the  risk  of  such  Injury,  al- 
though he  continues  in  the  employment  of 
such  corporation  after  the  unlawful  use  of 
such  locomotive,  car  or  train  has  been  brought 
to  hie  knowledge."  Rev.  Laws,  c.  Ill,  §|  203, 
209,  now  contained  in  St.  1906,  pp.  558,  559, 
c.  463,  pt  2,  §5  161,  167.  But  if  we  assume 
that  these  cars,  which  were  being  switched 
to  different  places  in  and  about  the  defend- 
ant's yard  for  the  purpose  of  delivery  to 
their  different  consignees,  were  being  used  in 
moving  traffic  between  points  in  this  Common- 
wealth within  the  meaning  of  the  statute  (see 
Taylor  v.  Boston  ft  Maine  R.  R,,  188  Mass. 
390,  74  N.  E.  591),  yet  this  car  appears  to 
have  been  equipped  as  required  by  the  stat- 
ute, but  either  the  lever  by  means  of  which 
the  coupler  was  Intended  to  be  lifted  without 
a  necessity  of  going  between  the  cars  or  the 
bracket  upon  which  this  lever  moved  was 
found  to  be  broken  or  so  unfastened  or  loosen- 
ed as  not  to  work  properly.  The  car  was  ei- 
ther a  "Central  New  Jersey"  or  a  "New  York 
&  Lake  Erie"  car,  and  had  brought  Coal 
through  from  another  state.  When  or  how 
the  lever  or  bracket  bad  been  broken  or  in- 
jured did  not  at  all  appear.  The  defendant 
was  not  shown  to  have  been  at  fault  in  re- 
ceiving the  car,  or  in  starting  to  deliver  It 
to  Its  consignee.  It  Is  at  least  difficult  to 
eay  that  the  case  came  within  the  statutes 
cited.  If  it  did  so  come,  yet  the  plaintiff's 
Injury  appears  to  have  been  due  to  bis  own 
lack  of  care  after  he  had  seen  the  exact  situ- 
ation ;  and  we  need  not  consider  bow  far  the 
jury  might  have  gone  in  finding  such  negli- 
gence of  the  defendant's  servants  as  would 
have  made  it  responsible  The  plaintiff's 
negligence  was  not  merely  in  continuing  work 
upon  this  car  after  he  had  learned  of  the 
broken  and  defective  condition  of  its  uncoup- 
ling apparatus;  it  was  in  his  failure  to  guard 
against  the  known  danger  while  he  was  so 


at  work.  Hissong  v.  Richmond  ft  Danville 
R.  R.,  91  Ala.  514,  8  South.  776;  Louisville  ft 
Nashville  R.  R.  v.  Orr,  91  Ala.  548,  8  South, 
360. 

We  need  not  consider  the  plaintiff's  excep- 
tion to  the  admission  of  rule  No.  1029,  one  of 
the  rules  for  passenger  brakemen.  The  final 
ruling  of  the  court  must  have  been  the  same 
If  this  rule  bad  not  been  put  In  evidence; 
and  accordingly  the  plaintiff  was  not  ag- 
grieved by  its  admission.  Gleason  v.  Wor- 
cester Consolidated  St.  Ryn  184  Mass.  290, 
293,  68  N.  B.  225. 

Exceptions  overruled. 


096  Mass.  «U> 

KUPIEO  v.  WARREN,  B.  &  S.  ST.  RY.  00. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  27,  1907.) 

1.  Stbeet  Railroaos— Injuries  to  Persons 
Near  Track— Rate. of  Speed. 

A  spued  of  eight  or  ten  miles  an  hour  by 
an  electric  car  in  the  country  between  two 
villages  late  at  night  is  not  excessive,  where 
the  track  is  on  the  side  of  die  road  and  it  does 
not  appear  that  there  was  any  travel  at  the 
time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  8  200.] 

2.  Same— Sufficiency  of  Evidence. 

Evidence  in  an  action  for  injnries  sustained 
in  being  run  against  by  an  electric  car  held 
not  to  show  that  the  motorman'a  failure  to  de- 
tect plaintiff's  prostrate  form  was  negligent. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  244.] 

Exceptions  from  Superior  Court,  Wor- 
cester County ;  Francis  A.  Gaskill,  Judge. 

Action  by  Peter  Kupiec  against  the  Warren, 
Brookfleld  ft  Spencer  Street  Railway  Com- 
pany. Judgment  for  defendant,  and  plain- 
tiff excepts.   Exceptions  overruled. 

Richard  J.  Talbot  and  Fred  P.  Squler,  for 
plaintiff.  Charles  H.  Sibley,  for  defendant 

RUGG,  J.  This  is  an  action  of  tort,  in 
which  the  plaintiff  seeks  damages  for  an  in- 
jury received  by  him  by  being  run  into  by  a 
car  of  the  defendant  The  plaintiff  testified, 
in  substance,  that  he  "started  from  the  vil- 
lage of  West  Warren  at  10  o'clock  ha  the 
evening  to  walk  to  bis  boarding  house,  which 
was  about  15  minutes'  walk ;  that  after  hav- 
ing walked  about  5  minutes  he  was  pushed 
and  struck  by  two  men,  and  afterward  be- 
came unconscious;  that  the  next  thing  be 
remembered  was  thinking  to  get  up  and  hear- 
ing the  noise  of  the  car,  and  when  he  opened 
bis  eyes  he  saw  the  car  coming.  It  was  then 
about  100  feet  away  from  him,  and  not  more 
than  15  seconds  elapsed  before  he  was  struck. 
He  did  not  get  out  of  the  way  because  be 
could  not  help  himself,  and  the  car  was  run- 
ning too  fast;  that  he  was  trying  to  get 
up,  started  with  his  right  hand  to  get  up, 
and  Just  as  soon  as  he  tried  to  get  up  bis 
finger  was  caught  and  his  foot  was  caught  by 
the  car ;  that  it  was  800  feet  from  where  he 
was  lying  to  a  curve  in  the  track.  When 
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he  recovered  consciousness,  and  before  the 
car  struck  him,  he  was  lying  between  the 
fence  and  the  rail  nearest  the  fence,  about 
8  feet  from  the  rail ;  that  when  he  was  trying 
to  get  op  he  held  his  finger  on  the  rail,  and 
his  right  leg  was  over  it"  There  was  other 
evidence  tending  to  show  that  there  was  a 
street  light  on  the  other  side  of  the  road  dis- 
tant from  the  street  railway  track  86  feet 
and  6  inches  to  the  inner  rail,  and  67  feet  and 
8  inches  from  the  place  where  the  plaintiff 
was  injured ;  that  the  car  was  going  8  or  10 
miles  an  hour;  that  there  was  a  light  fog, 
which  made  the  rail  damp  and  slippery; 
that  the  brakes  were  working,  and  the  car 
was  stopped  about  60  feet  from  where  it 
■truck. 

This  Is  a  close  question  upon  the  negligence 
of  the  defendant's  motorman.  The  speed  was 
not  excessive  for  a  car  In  the  country  between 
two  villages  late  at  night,  where  the  track  was 
upon  the  side  of  the  road,  and  where  there 
was  no  travel  at  the  time.  On  the  plaintiff's 
own  story,  until  he  heard  the  car  he  was  ly- 
ing 8  feet  outside  the  rail,  not  upon  the  road- 
side, but  next  to  the  fence.  If  we  assume 
that  the  car  was  going  10  miles  an  hour,  It 
would  cover  the  distance  of  300  feet  be- 
tween the  curve  and  the  point  where  the 
plaintiff  was  lying  in  a  trifle  less  than  21 
seconds'  time.  If  the  plaintiffs  estimate  be 
correct  of  the  distance  of  the  car  away  from 
him  at  the  time  he  first  began  to  move  and 
observe  the  car,  namely,  100  feet,  it  would 
cover  that  distance  in  a  trifle  less  than  T 
seconds.  Under  the  conditions  of  darkness 
and  lateness  at  night,  the  attention  of  the 
motorman  would  much  more  naturally  be  di- 
rected toward  the  track  a  longer  distance 
In  front  of  him,  and  toward  the  road  where 
travel  might  have  been  expected,  rather  than 
toward  the  fence  side  on  the  ground  where 
nobody  would  be  ordinarily.  Under  all  these 
circumstances  we  are  of  opinion  that  the 
failure  of  the  defendant's  motorman  to  detect 
the  prostrate  form  of  the  plaintiff  cannot  be 
■aid  to  have  been  negligent 

Exceptions  overruled. 


OM  Mass.  669) 

O'BRIEN  v.  HARGRAVES  MILLS. 
(Supreme   Judicial    Court   of  Massachusetts. 

Bristol.    Nov.  26,  1907.) 
Mabteb  anp  Sebvant — Injuries  to  Sebvant 
— contbibutobt  negligence. 

Where  plaintiff,  on  being  appointed  third 
hand  in  defendant's  mill,  was  directed  to  ask 
his  superior  concerning  anything  he  did  not 
know  about,  and  with  knowledge  of  the  general 

Z*W  °l  &mBX  hl?  arm  cau«&t  In  attempting 
to  tie  a  belt  while  the  shaft  was  in  motion,  bnt 
Ignorant  of  the  proper  method  to  be  adopted, 
attempted  to  perform  the  work  in  an  improper 
method  without  asking  the  advice  of  his  su- 
perior, and  was  injured,  he  did  not  exercise 
ordinary  care,  and  could  not  recover. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  84,  Master  and  Servant  H  723-742.] 


Report  from  Superior  Court  Bristol  Coun- 
ty: Win.  P.  Dana,  Judge. 

Action  by  Patrick  O'Brien  against  the  Har- 
graves  Mills.  A  verdict  was  directed  for 
defendant  In  the  superior  court  and  the  case 
was  reported  to  the  Supreme  Judicial  Court 
Judgment  on  verdict 

Hugo  A.  Dubuque,  for  plaintiff.  Richard 
P.  Borden  and  Philip  E.  Tripp,  for  defend- 
ant 

SHELDON,  J.  The  plaintiff  testified  in 
substance  that  he  was  told  by  Moran,  the 
second  hand,  to  get  a  ladder  and  a  piece  of 
string  and  tie  a  belt  which  had  come  off 
the  pulleys  and  was  lying  on  the  shafting; 
that  Moran  placed  the  ladder  against  the 
driving  shaft  and  went  away  while  the  plain- 
tiff was  getting  the  string;  that  the  plaintiff 
on  his  return  went  up  the  ladder,  the  shaft 
being  still  In  motion,  until  he  was  within  two 
or  three  steps  from  the  top,  picked  up  the 
bottom  of  the  belt  reaching  over  the  shaft  to 
do  so,  and  got  bold  of  the  top  to  tie  it  when  the 
bottom  of  the  belt  at  once  lapped  or  doubled 
around  the  revolving  shaft  and  his  arm  was 
drawn  in  between  the  belt  and  the  shaft  and 
torn  off  at  the  elbow.  He  said  that  he  had 
had  no  experience  about  tying  belts,  never 
had  seen  them  tied,  and  knew  nothing  of  the 
danger  Involved  in  attempting  to  tie  them; 
that  when  be  had  been  appointed  third  hand 
about  a  week  before  the  accident  he  told 
the  defendant's  overseer  that  he  knew  noth- 
ing about  that  work,  but  that  the  overseer 
told  him  to  take  It  saying,  "We  will  push 
you  through,"  meaning  that  the  overseer  and 
Moran  would  teach  him  bow  to  fix  speeders 
and  put  on  belts.  He  testified  also  that  Mo- 
ran had  called  bis  attention  to  the  method  of 
repairing  speeders  and  to  the  danger  in  put- 
ting on  belts,  but  never  had  spoken  to  him 
about  the  danger  of  tying  belts  or  the  way 
to  tie  them;  that  Moran  gave  him  no  Instruc- 
tions or  warning  on  this  occasion,  and  that 
he  asked  for  none  because  be  relied  on  Moran 
and  supposed  there  was  no  danger.  He 
claims  that  the  risk  of  the  accident  which 
happened  to  him  was  not  an  obvious  one, 
that  In  fact  he  knew  nothing  of  it  and  that 
he  should  have  been  told  of  the  proper  meth- 
od of  tying  the  belt  and  warned  of  the  dan- 
ger which  would  exist  if  any  other  than  the 
proper  method  was  adopted.  But  on  cross- 
examination  it  appeared  that  he  was  well 
aware  of  the  danger  of  going  near  a  moving 
shaft,  that  anything  near  it  would  be  caught 
and  drawn  in  and  wound  around  it  by  the 
belt  and  that  this  was  one  of  the  things 
to  which  Moran  bad  referred  when  be  warn- 
ed the  plaintiff  of  the  danger  In  putting  on 
belts;  and  he  finally  admitted,  though  appar- 
ently with  reluctance,  that  the  overseer  had 
told  him,  at  the  time  of  appointing  him  to 
be  third  hand,  if  there  was  anything  wrong 
and  he  did  not  know  anything  about  it  to 
go  and  tell  the  second  hand,  who  would  fix 
it  for  him  or  show  him;  and  that  when  he 
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undertook  to  tie  this  belt  he  did  not  know 
where  to  tie  It,  but  did  know  that  the  over- 
seer had  told  him  to  ask  Moran  if  there  was 
anything  he  did  not  know  about,  and  that  he 
did  not  ask  Moran  on  this  occasion  because 
he  thought  that  if  there  was  any  danger 
Moran  would  tell  him!  It  also  appeared  on 
the  cross-examination  of  an  expert  called  by 
the  plaintiff  that  there  would  have  been  no 
danger  in  tying  the  belt  by  first  attaching  the 
top  of  the  belt  to  the  ceiling  or  by  stopping 
before  getting  to  the  top  of  the  ladder,  reach- 
ing under  the  shaft,  and  taking  hold  of  both 
parts  of  the  belt  and  pulling  them  out  so  as 
to  tie  the  string  around  them. 

On  this  state  of  facts  it  is  impossible  to 
say  that  the  plaintiff  was  in  the  exercise  of 
proper  care  In  doing  as  he  did.  He  under- 
stood and  appreciated  the  danger  of  getting 
caught  between  the  belt  and  the  shaft;  al- 
though he  did  not  perhaps  fully  appreciate 
the  peculiar  risks  of  getting  so  caught  in  at- 
tempting to  tie  the  belt  while  the  shaft  was 
in  motion,  he  yet  understood  fully  the  gen- 
eral danger,  and  he  was  Ignorant  and  was 
aware  that  he  was  ignorant  of  the  right 
method  to  be  adopted.  He  had  been  express- 
ly Instructed  under  such  circumstances  to  go 
to  the  second  hand  for  information.  Instead 
of  following  this  instruction  he  chose  to  take 
it  for  granted  that  he  needed  no  advice  but 
could  safely  go  about  the  work  In  his  own 
way,  on  the  ground  that  though  his  instruc- 
tions were  to  apply  for  Information,  Moran 
would  have  volunteered  It  If  It  had  been 
needed.  Apparently  he  availed  himself  of 
Moran's  temporary  absence  to  act  upon  his 
own  initiative,  in  direct  violation  of  the  in- 
structions which  he  had  received.  Under 
such  circumstances  he  cannot  hold  his  em- 
ployer for  the  injury  which  has  resulted; 
and  It  is  unnecessary  to  consider  whether 
there  were  any  such  peculiar  dangers  attend- 
ing the  Job  of  tying  this  belt  as,  If  these  In- 
structions had  not  been  given  to  the  plaintiff, 
would  have  made  It  the  duty  of  the  defend- 
ant to  see  that  special  instructions  and  warn- 
ings should  be  given  to  him.  Lennon  v. 
Goodrich,  192  Mass.  293,  294,  78  N.  E.  421; 
Daniels  v.  New  England  Cotton  Yarn  Co., 
188  Mass.  260,  74  N.  E.  332;  Brundige  v. 
Dodge  Mfg.  Co.,  183  Mass.  100,  66  N.  E.  604; 
Gaudet  v.  Stansfleld,  182  Mass.  451,  65  N.  E. 
850;  Silvia  v.  Sagamore  Mfg.  Co.,  177  Mass. 
476,  59  N.  E.  73;  Stuart  v.  West  End  St 
Ry.,  163  Mass.  391,  393,  40  N.  E.  180;  Roon- 
ey  v.  Sewall  &  Day  Cordage  Co.,  161  Mass. 
153,  160,  36  N.  B.  789. 

Judgment  for  the  defendant. 

(196  Mass.  539) 

ROBERTSON  v.  COUGHLIN,  Mayor,  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.   Nov.  26,  1907.) 

1.  Officebs— Removal— Civil  Service  Stat- 
utes. 

St.  1904,  p.  266,  o.  314,  which  protects  per- 
sons holding  office  in  the  classified  service  of  the 


commonwealth  or  in  any  municipality  there- 
of from  arbitrary  removal  during  their  term, 
does  not  apply  to  an  officer  whose  term  of  office 

has  expired. 

2.  Municipal  Cobpobations— Delegation  of 
Poweb  to  Appoint  Officebs— Authobitt 
to  Determine  Tenube. 

The  delegation  of  power  to  appoint  a  sub- 
ordinate officer  whose  term  is  not  fixed  confers 
on  the  appointing  power  authority  to  determine 
its  tenure. 

3.  Same  —  Ordinances  Creating  Offices  — 
Term  of  Office. 

A  municipal  ordinance,  providing  that  of- 
ficers of  the  water  board  shall  be  a  clerk,  chos- 
en by  the  board,  who  shall  hold  office  during  its 
pleasure,  adopted  in  1874,  and  retained  without 
material  change  in  successive  revisions  of  the  or- 
dinances, empowers  the  board  to  fix  the  term 
of  office  of  the  clerk  for  the  year,  during  which 
time,  under  the  statute,  there  would  be  no  change 
in  the  membership  of  the  board,  and  as  to  a  clerk 
who  has  held  office  for  28  years  under  annual 
appointments  the  ordinance  must  be  construed 
as  expressly  authorizing  the  appointment  for 
fixed  terms,  not  exceeding  a  year,  as  the  board 
might  prescribe. 

Report  from  Supreme  Judicial  Court,  Bris- 
tol County. 

Petition  for  mandamus  by  William  W. 
Robertson  against  John  T.  Coughlln,  mayor 
of  the  city  of  Fall  River,  and  others,  to  com- 
pel the  reinstatement  of  petitioner  as  clerk 
of  the  water  board  of  the  city.  Dismissed. 

James  M.  Swift,  George  Grime,  and  John 
A.  Kerns,  for  petitioner.  Hugo  A.  Dubuque, 
for  respondents. 

KNOWLTON,  C.  J.  For  28  years  the  peti- 
tioner has  served  as  clerk  of  the  Watuppa 
water  board  of  Fall  River,  to  which  office  he 
was  annually  elected  by  the  members  of  the 
board  during  all  this  period.  At  the  last  an- 
nual organization  of  the  board  he  was  not 
elected,  but  the  respondent  Klrby  was  chosen 
In  his  place.  He  brings  this  petition  for  a 
writ  of  mandamus  to  compel  the  board  to 
recognize  him  as  its  clerk,  Instead  of  Klrby, 
on  the  ground  that  he  held  an  office  for  a 
term  extending  indefinitely  into  the  future, 
from  which  he  could  not  be  removed,  except 
for  cause,  upon  a  hearing.  He  relies  upon 
St.  1904,  p.  266,  c.  314,  which  protects  per- 
sons holding  office  or  employment  In  .the 
classified  public  service  of  the  common- 
wealth, or  in  any  city,  county  or  town  there- 
of, from  arbitrary  removal  during  their  term. 

But  this  statute  applies  only  to  a  removal 
during  the  term  of  the  office  or  appointment, 
and  does  not  apply  to  an  officer  whose  term 
of  office  has  expired.  Smith  v.  Mayor  of 
Haverhill.  187  Mass.  323,  72  N.  E.  988;  La- 
har  v.  Eldrldge,  190  Mass.  504,  77  N.  E.  635. 
The  respondents  contend  that  the  petitioner's 
term  of  office  expired  on  the  election  and 
qualification  of  his  successor,  and  that 
therefore  he  was  not  removed  from  his  of- 
fice. This  contention  rests  upon  a  construc- 
tion of  the  ordinance  of  the  city  relative  to 
the  water  board,  taken  In  connection  with 
the  action  of  the  board  and  of  the  petitioner 
under  it 
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This  ordinance  was  ordained  In  1874  under 
St.  1871,  p.  611,  c.  133,  §  7,  and  it  has  been 
reordained  without  material  change  In  suc- 
cessive revisions  of  the  city  ordinances.  In 
the  latest  revision  sections  4  and  5  of  chap- 
ter 46  are  as  follows: 

"Sec.  4.  The  officers  of  the  board  shall  be 
president  and  a  clerk  who  shall  be  chosen  by 
the  members  thereof  by  ballot.  The  clerk 
shall  not  be  a  member  of  the  board. 

"Sec.  5.  A  superintendent  may  be  appoint- 
ed by  the  board,  who  with  the  clerk  thereof 
and  all  such  subordinate  officers,  agents  and 
assistants  as  may  be  found  necessary,  and 
whom  said  board  Is  hereby  authorized  to 
appoint,  shall  hold  their  respective  offices 
or  situations  during  its  pleasure,  shall  per- 
form such  duties,  respectively,  as  the  board 
shall  assign,  and  receive  such  compensation 
as  the  board,  in  absence  of  any  order  of  the 
city  council  In  relation  thereto,  shall  deter- 
mine." 

Under  chapter  1,  §  2,  of  the  Revised  Ordi- 
nances of  1904,  these  sections  are  to  be  treat- 
ed as  a  continuation  of  the  original  ordi- 
nance. 

The  petitioner  contends  that  under  this  or- 
dinance the  board  could  not  manifest  their 
pleasure  effectively  as  to  the  length  of  his 
term  of  office  by  determining  that  it  should 
be  for  one  year,  and  he  Insists  that  all  the 
time  since  his  first  election,  he  has  been  hold- 
ing an  office  for  life,  from  which,  under  the 
present  statute,  he  could  not  be  removed 
except  for  cause  and  after  a  hearing. 

This  ordinance  must  be  construed  in  ref- 
erence to  the  time  when  it  was  ordained. 
This  was  in  1874,  10  years  before  the  enact- 
ment of  the  earliest  statute  in  Massachusetts 
for  the  improvement  of  the  civil  service.  The 
ordinance  leaves  to  the  water  board  the  de- 
termination In  part  of  what  subordinate  of- 
ficers, agents  and  assistants  shall  be  appoint- 
ed, and  provides  specially  for  a  superintend- 
ent and  clerk.  By  section  6  the  clerk  is 
made  the  water  registrar.  Inasmuch  as 
there  Was  at  that  time  no  law  to  control  the 
manifestation  of  the  pleasure  of  the  board 
under  this  ordinance,  If  the  contention  of 
the  petitioner  Is  correct  that  It  was  not  in 
the  power  of  the  board  to  prescribe  the  term 
for  any  one  of  these  officers,  agents  or  as- 
sistants, and  if  each  one  must  be  appointed 
for  an  entirely  Indefinite  time,  it  would  fol- 
low that  no  one  of  them  could  be  appointed 
or  employed  with  any  certainty  of  retaining 
his  place  for  a  single  week.  Upon  the  peti- 
tioner's construction  of  the  ordinance,  It  was 
impossible  for  the  board  to  declare  Its  pleas- 
ure In  advance  by  making  an  appointment 
or  contract  with  any  one  of  these  persons 
which  should  limit  the  arbitrary  exercise  of 
their  volition  for  a  single  day  in  the  future, 
If  at  any  time  they  chose  to  remove  him.  It 
is  hardly  possible  that  the  city  council,  in 
framing  the  ordinance,  should  have  had  such 
a  purpose.  It  would  greatly  limit  the  effi- 
ciency of  the  board  in  their  efforts  to  pro- 


cure competent  and  trustworthy  subordi- 
nates, if  the  board  was  forbidden  to  give 
them  an  assurance  of  any  degree  of  perma- 
nence In  the  places  to  which  they  were  ap- 
pointed. A  far  more  reasonable  construction 
of  the  ordinance  is  that  the  board  might  in- 
dicate their  pleasure  and  exercise  their  power 
in  any  reasonable  way,  and  might  determine 
in  advance,  If  they  chose,  that  the  term  of 
office  or  employment  for  a  particular  service, 
should  be  a  year,  or  some  shorter  stated 
time,  if  the  duties  of  the  office  were  properly 
performed.  In  such  a  case,  under  the  ordi- 
nance, they  could  exercise  their  power  to 
terminate  the  relaHon  for  a  good  cause. 
Freeman  v.  Bourne,  170  Mass.  289,  49  N.  E. 
435,  39  L.  R.  A.  510;  Knowles  v.  Boston,  12 
Gray,  339.  It  has  been  held  that  the  delega- 
tion of  power  to  appoint  a  subordinate  of- 
ficer, If  the  length  of  his  term  is  not  fixed, 
confers  upon  the  appointing  power  authority 
to  determine  its  duration.  23  Am.  &  Eng. 
Enc.  of  Law  (2d  Ed.)  405;  State  v.  Williford, 
104  Tenn.  695,  58  S.  W.  295;  State  v.  Man- 
love,  33  Tex.  798;  Williams  v.  Newport,  12 
Bush  (Ky.)  438;  and  Ex  parte  Hennen,  13 
Pet.  239.  19  L.  Ed.  138.  See  Lahar  v.  Eld- 
rldge,  190  Mass.  504-506,  77  N.  E.  635.  Of 
course  the  board  would  be  obliged  to  act  rea- 
sonably in  fixing  a  term  of  office  or  employ- 
ment. Probably,  In  endeavoring  to  procure 
proper  Incumbents  for  these  places,  they 
could  prescribe  terms  extending  for  a  reason- 
able time  into  the  future.  Certainly  they 
could  make  a  term  extend  through  a  year, 
during  which  time,  under  the  statute,  there 
would  be  no  change  In  the  membership  of 
the  board. 

This  construction  of  the  ordinance  is  the 
only  one,  under  the  statutes  then  existing, 
that  would  give  a  subordinate  officer  or  em- 
ploye tenure  for  a  single  day  after  the  board 
should  choose  to  declare  their  pleasure  to 
dismiss  him  Immediately.  It  accomplishes 
a  part  of  the  purpose  of  the  Legislature  man- 
ifested in  the  enactment  of  St.  1904,  p.  206, 
c.  314,  upon  which  the  petitioner  founds  his 
claim.  If  this  last  statute  had  been  in  ef- 
fect when  the  ordinance  was  first  ordained, 
there  would  be  more  ground  for  the  petition- 
er's argument. 

In  accordance  with  this  construction  of 
the  ordinance  the  petitioner  was  elected  for 
28  years  In  succession,  only  for  terms  of  1 
year  each,  and  he  annually  took  the  oath  of 
office  as  for  a  new  term.  In  the  performance 
of  his  official  duty  be  made  a  record  of  each 
of  these  successive  elections.  He  now  takes 
an  extreme  position  Inconsistent  with  his 
former  conduct,  when  he  contends  that  he 
has  been  holding  office  all  the  time  under  his 
first  election,  and  that  the  subsequent  elec- 
tions and  qualifications  by  oath  were  con- 
trary to  the  statute  and  ordinance.  This 
long  continued  action  of  the  board  with  his 
acquiescence  indicates  a  fixing  of  the  term 
of  office  of  the  clerk  at  1  year  In  the  begin- 
ning and  for  the  purposes  of  this  case  the 
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ordinance  must  be  construed  as  if  It  express- 
ly authorized  the  election  and  appointment 
of  subordinate  officers  and  agents  for  such 
reasonable  fixed  terms  not  exceeding  a  year, 
as  the  board  should  prescribe. 

The  petitioner's  term  of  office  expired  with 
the  election  of  his  successor,  and  the  statute 
upon  which  he  relies  is  inapplicable. 

Petition  dismissed. 


(136  Mass.  478) 

KEITH  v.  WORCESTER  &  B.  V.  ST.  RT. 
CO. 

SAME  v.  INHABITANTS  OF  MILLBURY. 
(Supreme  Judicial   Court  of  Massachusetts. 
Worcester.   Nov.  27,  1907.) 

1.  Municipal  Corporations— Stbeits  —  Ob- 
structions—Injuries— Duk  Care. 

Where  a  woman  hurried  from  a  store  in 
the  daytime  with  her  husband  to  take  an  electric 
car,  when  she  tripped  and  fell  over  street  rail- 
road rails  left  in  the  street,  such  obstructions 
being  temporary  and  such  as  were  not  ordinarily 
encountered  on  a  street,  she  was  not  charge- 
able with  negligence  as  a  matter  of  law  in 
failing  to  discover  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  §§  1754-1756.] 

2.  Same— Crossing  Street—  Sidewalks. 

A  pedestrian  is  entitled  to  cross  a  street 
on  any  part  thereof,  and  is  not  confined  to  the 
use  of  crosswalks. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  9  1679.] 
8.  Negligence— Standard  of  Care  — Defec- 
tive Vision. 

The  standard  of  care  required  of  a  person 
of  defective  vision  is  the  same  as  that  required 
of  a  person  in  full  possession  of  bis  faculties, 
though  the  afflicted  person  is  required  to  put 
forth  greater  effort  to  attain  that  standard  of 
care  which  the  law  requires  of  the  ordinarily 
prudent  and  cautious  person. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  37,  Negligence,  |  117.] 

Exceptions  from  Superior  Court,  Worces- 
ter County;  William  Gushing  Walt,  Judge. 

Two  actions  by  E.  E.  Keith,  revived  after 
her  death  In  the  name  of  Collins  A.  Keith, 
her  administrator,  against  the  Worcester  ft 
Blackstone  Valley  Street  Railway  Company 
and  against  the  inhabitants  of  Millbury.  A 
verdict  was  rendered  in  favor  of  plaintiff, 
and  defendants  bring  exceptions.  Overruled. 

The  actions  were  for  injuries  to  the  orig- 
inal plaintiff  in  her  lifetime,  sustained  by 
her  in  falling  over  certain  rails  left  in  the 
street  by  the  railroad  company,  as  plaintiff 
was  hurrying  from  the  store  to  take  a  street 
car. 

John  Alden  Thayer  and  Charles  B.  Perry, 
for  plaintiff.  E.  H.  Vaughan,  Thomas  H. 
Sullivan,  and  Jay  Clark,  Jr.,  for  defendants. 

RUGG,  J.  The  evidence  of  due  care  on  the 
part  of  the  plaintiff's  intestate  is  Inconsider- 
able, but  not  so  slight  as  to  warrant  the 
court  In  pronouncing  It  insufficient  as  mat- 
ter of  law.  Although  the  accident  occurred 
in  daylight  and  the  obstruction  could  have 
been  seen,  If  the  traveler  had  looked,  such 


circumstances  are  not  necessarily  decisive. 
Fuller  v.  Hyde  Park,  162  Mass.  51,  37  N. 
E.  782.  Her  husband  had  run  out  of  a  store 
In  the  effort  to  stop  an  electric  car,  which 
both,  together  with  a  companion,  desired  to 
board,  and  were  hastening  to  reach.  These 
occurrences  may  have  diverted  her  attention 
from  the  surface  of  the  street  The  obstruc- 
tions were  temporary  in  character  and  not 
a  part  of  the  permanent  constructions  within 
the  street,  as  in  Raymond  v.  Lowell,  6 
Cush.  524,  53  Am.  Dec.  57,  and  they  were 
not  such  as  one  ordinarily  encounters  in 
traveling  upon  a  public  way.  Woods  v.  Bos- 
ton, 121  Mass.  337;  Flynn  v.  Watertown,  178 
Mass.  108,  53  N.  E.  147;  Slee  v.  Lawrence, 
162  Mass.  405,  88  N.  E.  708;  Lamb  v.  Worces- 
ter, 177  Mass.  82,  58  N.  E.  474.  If  she  was 
going  from  the  sidewalk  to  the  crosswalk, 
there  was  reason  for  her  to  expect  an  unob- 
structed pathway,  while  if  she  was  about  to 
step  upon  that  part  of  the  street  wrought 
and  used  particularly  for  carriages,  this  fact 
does  not  preclude  recovery,  as  she  had  a 
right  to  travel  anywhere  upon  the  street 
Pedestrians  are  not  confined  in  their  rights 
to  specially  prepared  crosswalks.  While 
sometimes  failure  to  see  and  avoid  a  danger 
in  the  street  may  occur  under  such  circum- 
stances as  inevitably  to  indicate  a  failure 
to  exercise  reasonable  prudence  to  protect 
one's  self  from  peril  (Oilman  v.  Deerfleld,  15 
Gray,  577;  Wilson  v.  Charlestown,  8  Allen, 
137,  85  Am.  Dec.  693;  Raymond  v.  Lowell,  6 
Cush.  524,  53  Am.  Dec.  57)  ordinarily  there 
are  present  such  diverting  Incidents  as  to 
make  it  a  question  of  fact 

The  defendant  asked  the  court  to  rule  that 
if  the  person  injured  "had  defective  eyesight, 
she  should  take  greater  care  In  walking  the 
street  than  one  of  good  sight  and  If  she 
failed  to  use  this  greater  degree  of  care  the 
verdict  must  be  for  the  defendant"  This 
request  was  properly  refused,  for  the  rea- 
son that  it  directed  a  verdict  upon  a  single 
phase  of  the  testimony,  which  was  not 
necessarily  decisive.  In  this  respect  the 
prayer  differs  vitally  from  the  one  which 
Winn  v.  Lowell,  1  Allen,  177,  held  should 
have  been  given.  We  see  no  reason  for  mod- 
ifying the  decision  In  Winn  v.  Lowell,  nor  Is 
It  Inconsistent  with  subsequent  cases.  The 
standard  of  care  established  by  the  law  Is 
what  the  ordinarily  prudent  and  cautious 
person  in  the  full  possession  and  exercise  of 
his  faculties  would  do  to  protect  himself  un- 
der given  conditions.  There  Is  no  higher 
or  different  standard  for  one  who  is  aged, 
feeble,  blind,  halt  deaf  or  otherwise  Impair- 
ed in  capacity,  than  for  one  young  and  in 
perfect  mental  and  physical  condition.  The 
standard  is  the  same  for  all.  It  has  fre- 
quently, In  recent  as  well  as  earlier,  cases 
been  said,  in  referring  to  one  under  some 
impediment  that  greater  caution  or  Increas- 
ed circumspection  may  be  required  in  view 
of  these  adverse  conditions.  See,  for  ex- 
ample, Winn  v.  Lowell,  1  Allen,  177;  Hi  1  born 
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r.  Boston  ft  Northern  St  By.,  191  Mass.  14, 
77  N.  B.  646;  Vecchlonl  v.  N.  Y.  Central  ft 
Hudson  River  R.  R.  Co.,  191  Mass.  9,  77  N. 
E.  806;  Hawes  v.  Boston  Elevated  Ry.,  192 
Mass.  324,  78  N.  B.  480;  Hamilton  v.  Bos- 
ton ft  Northern  St  By.  Co.,  193  Mass.  824, 
79  N.  E.  734.  These  expressions  mean  noth- 
ing more  than  that  a  person  so  afflicted  must 
put  forth  a  greater  degree  of  effort  than 
one  not  acting  under  any  disabilities  in  order 
to  attain  that  standard  of  care,  which  the 
law  has  established  for  everybody.  When 
looked  at  from  one  standpoint  it  is  incor- 
rect to  say  that  a  blind  person  must  exercise 
a  higher  degree  of  care  than  one  whose 
sight  Is  perfect  but  hi  another  aspect,  a 
blind  person  may  be  obliged  to  take  precau- 
tions, practice  vigilance  and  sharpen  other 
senses,  unnecessary  for  one  of  clear  vision, 
In  order  to  attain  that  degree  of  care  which 
the  law  requires.  It  may  depend  in  some 
slight  degree  how  the  description  of  duty 
begins,  where  the  emphasis  may  fall  at  a 
given  moment  but  when  the  whole  proposi- 
tion Is  stated,  the  rights  of  the  parties  are 
as  fully  protected  in  the  one  way  as  in  the 
other.  It  Is  perhaps  more  logical  to  say 
that  the  plaintiff  is  bound  to  use  ordinary 
care,  and  that  hi  passing  upon  what  ordi- 
nary care  demands,  due  consideration  should 
be  given  to  blindness  or  other  infirmities. 
This  was  the  course  pursued  by  the  Super- 
ior Court.  Neff  v.  Wellesley,  148  Mass.  489, 
20  N.  EL  111,  2  It.  B.  A.  600;  Smith  v. 
Wildes,  143  Mass.  656,  10  N.  B.  446.  But 
It  Is  also  correct  to  say  that  In  the  exercise 
of  common  prudence  one  of  defective  eye- 
sight must  usually  as  matter  of  general 
knowledge  take  more  care  and  employ  keen- 
er -watchfulness  in  walking  upon  the  streets 
and  avoiding  obstructions  than  the  same  per- 
son with  good  eyesight  in  order  to  reach 
the  standard  of  excellence  established  by 
the  law  for  all  persons  alike,  whether  they 
be  weak  or  strong,  sound  or  deficient 
Exceptions  overruled  In  each  case. 


(196  Mm.  464) 

BENJAMIN  v.  AMEBICAN  TELEPHONE  ft 
TELEGRAPH  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Nov.  26,  1907.) 

X.  VCNDOB  AND  PURCHASES — RIGHTS  OF  PUB- 

OHAsn— Trespass. 

One  purchasing  real  estate  after  a  tres- 
pass was  committed  thereon  cannot  maintain 
an  action  therefor. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  f  466 :  voL  46, 
Trespass,  I  28.]  . 

2.  Sams. 

Since  the  action  of  trespass  lies  for  any 
direct  and  wrongful  invasion  of  the  possession 
of  another,  one  purchasing  real  estate  after  a 
telephone  company  had  built  a  line  thereon  may. 
after  a  demand  for  the  removal  of  the  pole  and 
wires,  maintain  trespass  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  48,  Vendor  and  Purchaser,  |  456;  vol.  46> 
Trespass,  f  2a] 


8.  Tenancy,  xn  Common  —  Conveyances  bt 
Tenant. 

A  conveyance  by  metes  and  bounds  by  a 
tenant  in  common  of  a  portion  of  the  estate, 
if  not  void,  is  at  least  voidable  as  against  the 
co-tenant;  and  this  rule  applies  to  a  convey- 
ance by  a  tenant  of  an  easement  for  an  ease- 
ment may  operate  to  the  prejudice  of  the  co- 
tenant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Tenancy  in  Common,  «  27,  38,  39.] 

4.  Same. 

A  deed  of  a  tenant  in  common,  which  gives 
to  a  telephone  company  the  right  to  construct 
and  operate  its  lines  over  the  premises,  is  void 
as  against  his  co-tenant  unless  ratified  by  him; 
nor  will  it  operate  either  by  way  of  grant  or 
estoppel  as  to  him  or  his  grantee. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  46,  Tenancy  in  Common,  if  27,  121.] 

5.  Same. 

A  tenant  In  common  conveyed  to  a  tele- 
phone company  the  right  to  construct  and  oper- 
ate its  lines  over  the  premises.  The  deed  was 
recorded.  The  co-tenant  executed  an  Instrument 
purporting  to  convey  like  privileges,  which  in- 
strument was  not  recorded.  Thereafter  the  ten- 
ant and  co-tenant  conveyed  the  premises  to  a 
purchaser,  wbo  had  no  notice  of  the  unrecorded 
instrument.  Held,  that  as  against  the  purchaser 
the  unrecorded  instrument  did  not  operate  as 
a  conveyance  of  an  interest  in  the  premises. 

6.  Sams— Ratification. 

The  co-tenant  did  not  ratify  the  convey- 
ance of  the  tenant  and  the  instrument  was. 
if  anything,  a  conveyance  by  the  co-tenant  and 
was  void  as  against  the  tenant 

Exceptions  from  Superior  Court  Berkshire 
County;  John  O.  Crosby,  Judge. 

Action  by  S.  Ella  Wilcox  Benjamin  against 
the  American  Telephone  ft  Telegraph  Com- 
pany. There  was  a  judgment  for  plaintiff, 
and  defendant  brings  exceptions.  Overruled. 

Collins  ft  Giddlngs,  for  plaintiff.  Plngree, 
Dawes  ft  Burke,  for  defendant 

MOBTON,  J.  The  pole  and  the  anchor  to 
which  the  guy  was  attached  had  been  set  hi 
the  ground  and  the  wires  had  been  strung  be- 
fore the  plaintiff  became  the  owner  of  the 
premises,  and  she  cannot  therefore  maintain 
an  action  for  the  trespass,  if  any,  thereby 
committed.  But  the  action  of  trespass  quare 
clausum  lies  for  any  direct  and  wrongful  in- 
vasion of  the  possession  of  another,  and  the 
maintenance  of  the  pole  and  anchor  and  the 
operation  of  the  wires  by  the  defendant  com- 
pany under  the  contract  between  it  and  the 
American  Telephone  ft  Telegraph  Co.  of  Mas- 
sachusetts after  the  plaintiff  became  the  own- 
er of  the  locus  and  after  a  demand  had  been 
made  by  her  for  their  removal  constituted  or 
could  be  found  to  constitute,  in  the  absence 
of  a  legal  Justification  therefor,  a  direct  and 
wrongful  invasion  of  the  plaintiff's  posses- 
sion, and  as  such  to  entitle  her  to  maintain 
an  action  of  trespass  quare  clausum  therefor. 
"The  gist  of  the  action  is  the  disturbance 
or  violation  of  the  plaintiff's  possession." 
Holmes  v.  Wilson  et  al.,  10  A.  ft  B.  603; 
Bowyer  v.  Cook,  4  M.,  G.  ft  8.  236;  Bussell 
v.  Brown,  63  Me.  203;  Ferrln  v.  Symonds, 
11  N.  H.  366.  The  premises  in  question  were 
conveyed  to  the  plaintiff  by  Fannie  M.  and 
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H.  B.  Callender  who  formerly  owned  them  as 
tenants  In  common.  The  defendant  relies 
upon  a  deed  from  Fannie  M.  Callender  to 
the  American  Telephone  &  Telegraph  Com- 
pany of  Massachusetts  of  "the  right  to  con- 
struct, operate  and  maintain  its  lines  over 
and  along  the  property  which  I  own  or  in 
which  I  have  any  interest  in  the  town  of 
Sheffield  •  •  *  [being  the  premises  In 
question],  including  the  necessary  poles  and 
fixtures  along  the  roads,  streets,  or  highways 
adjoining  the  property  owned  by  me  in  said 
town,  *  *  •  with  the  right  to  set  the 
necessary  guy  and  brace  poles."  This  deed 
was  duly  executed  and  recorded  before  the 
conveyance  to  the  plaintiff.  There  was  also 
an  instrument  purporting  to  convey  like  priv- 
ileges from  the  other  tenant  in  common  H.  B. 
Callender.  This,  though  under  seal,  was  not 
acknowledged  or  recorded  and  the  plaintiff 
had  no  notice  of  it  as,  upon  evidence  war- 
ranting him  in  so  doing,  the  presiding  jus- 
tice must  have  found. 

It  is  well  settled  that  a  conveyance  by 
metes  and  bounds  by  a  tenant  In  common  o. 
a  portion  of  the  estate,  If  not  void,  is  at  least 
voidable  as  against  his  co-tenant.  Frost  v. 
Courtis,  172  Mass.  401,  52  N.  E.  515;  Barnes 
v.  Boardman,  157  Mass.  479,  32  N.  E.  670. 
The  defendant  concedes  and  rightly  that  no 
distinction  can  be  made  between  such  a  con- 
veyance and  the  conveyance  of  an  easement 
for  the  reason  that  the  latter  would  or  might 
operate  equally  to  the  prejudice  of  a  co-ten- 
ant Falmer  v.  Palmer,  150  N.  Y.  139,  149, 
44  N.  E.  9G6,  55  Am.  St  Rep.  653;  Crippen 
v.  Moras,  49  N.  Y.  63 ;  17  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  684,  note  9.  .  The  deed  from 
Fannie  M.  Callender  to  the  Telephone  & 
Telegraph  Company  of  Massachusetts  was 
therefore  void  as  against  her  co-tenant,  H. 
B.  Callender,  unless  affirmed  or  ratified  by 
him.  It  could  not  operate  either  by  way  of 
grant  or  estoppel  as  against  him.  Though  it 
might  operate  by  way  of  estoppel  as  against 
her  in  favor  of  those  claiming  under  her, 
it  could  no  so  operate  as  against  him  and 
those  claiming  under  him.  Conceding,  as 
was  said  in  effect  in  Crippen  v.  Morss,  supra, 
that  the  plaintiff  as  the  grantee  of  Fannie, 
might  be  estopped  by  the  latter's  deed  to  the 
Telephone  &  Telegraph  Company,  that  deed 
was  void  as  against  the  plaintiff  as  the 
grantee  of  the  other  co-tenant,  and  as  against 
her  passed  no  interest 

The  defendant  contends  that  the  convey- 
ance from  Fannie  B.  Callender  was  ratified 
and  affirmed  by  her  co-tenant  by  the  instru- 
ment which  he  executed  to  the  Telephone  & 
Telegraph  Company.  But  there  are  two  ob- 
jections to  this  contention.  First,  the  in- 
strument was  not  recorded  and  the  plaintiff 
had  no  notice  of  it  As  against  her,  there- 
fore, it  did  not  and  could  not  operate  as  a 
conveyance  of  an  interest  in  the  real  estate. 
Secondly,  the  instrument  from  II.  B.  Callen- 
der did  not  purport  to  be  and  was  not  an  af- 
firmation or  ratification  of  the  conveyance  by 


Fannie  M.  Callender.  It  was,  If  anything,  a 
conveyance  by  him  of  a  right  similar  to  that 
which  she  attempted  to  convey,  and  was 
void  as  against  her  just  as  her  deed  was  void 
aa  against  him.  What  the  effect  would  have 
been  if  H.  B.  Callender  had  in  fact  ratified 
and  affirmed  the  deed  of  Fannie  M.  Callen- 
der and  the  plaintiff  had  taken  without  any 
notice  thereof,  it  Is  unnecessary  now  to  con- 
sider. 

Exceptions  overruled. 


(196  Mass.  449) 
LEAVITT  v.  FIBERLOID  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.   Nov.  26,  1907.) 

1.  Negligence  —  Dangerous  Substances  — 
Liability  of  Manufacturer— Evidence— 
Sufficiency. 

One  who  manufactured  an  article  in  the 
ordinary  way  and  with  all  the  precautions  to 
render  it  as  safe  for  use  as  was  consistent  with 
its  nature  is  not  liable  for  injuries  to  one  who 
bought  the  article  in  the  ordinary  course  of 
trade,  merely  on  proof  of  the  happening  of  an 
accident  in  the  use;  both  parties  being  aware 
that  they  were  dealing  with  a  dangerous  article. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  f  271.] 

2.  Same— Notice  of  Character  of  Danger- 
ous Abticle. 

An  obligation  rests  on  one  who  delivers  an 
article,  which  he  knows  or  ought  to  know  to  be 
peculiarly  dangerous,  to  give  notice  of  its  char- 
acter or  bear  the  natural  consequences  of  his 
failure  to  do  so. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37,  Negligence,  §§  25,  35.] 

3.  Sales— Warranties—  Evidence. 

Proof  that  an  agent  of  a  seller  stated,  while 
discussing  with  a  buyer  the  defects  in  goods 
previously  bought  that  he  would  see  that  the 
stock  in  the  future  "would  be  all  right"  and 
"would  guarantee  it  to  be  all  right"  authorised 
a  finding  of  a  continuing  offer  of  guaranty, 
which  would  cover  goods  bought  within  a  reason- 
able time  thereafter,  though  no  purchase  was 
made  at  the  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales.  §  1278.] 

4.  Evidence— Parol  Evidence — Admissibil- 
ity. 

A  written  order  for  and  bill  of  parcels  of 
goods  are  not  a  formal  contract  which  will 
merge  all  previous  negotiations,  and  parol  evi- 
dence of  a  prior  warranty  is  admissible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §f  2048-2051.] 

5.  DAMAGES— Breach  of  Contract— Measure 
of  Damages. 

A  party  breaching  a  contract  is  liable  for 
all  damages  following  as  a  natural  proximate 
result  of  his  conduct  or  which  may  reasonably 
have  been  within  the  contemplation  of  the  par- 
ties as  a  probable  result  of  a  breach. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  §§  291-305.] 

6.  Sales  —  Express  Warranty  — Construc- 
tion. 

A  manufacturer  of  fiberloid  sold  the  same 
to  a  buyer  for  further  manufacture.  The  buyer 
claimed  that  some  of  the  goods  bad  ignited  at  a 
temperature  common  in  the  process  of  further 
manufacture.  The  agent  of  the  manufacturer 
gave  an  express  warranty  against  future  goods 
catching  fire  under  such  circumstances.  Held, 
that  the  express  warranty  was,  at  most,  direct- 
ed only  against  a  fire  beiug  started  in  the  buy- 
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er's  shop  from  the  goods  In  process  of  manu- 
facture in  the  usual  way,  and  of  a  conflagra- 
tion in  the  buyer's  shop  and  the  possible  de- 
struction of  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  783-787.] 

7.  Same  —  Breach  of  Express  Warranty  — 
Damages. 

A  manufacturer  warranted  that  goods  sub- 
sequently sold  to  a  buyer  should  not  catch  fire, 
as  previous  goods  sold  had  done,  at  a  tem- 
perature common  in  the  process  of  further  man- 
ufacture. The  goods  subsequently  bought  did  so 
ignite  and  caused  a  loss  by  Are.  Held,  that  the 
buyer  was  not  limited  to  a  recovery  of  the  differ- 
ence between  the  value  of  the  goods  delivered 
and  those  called  for  by  the  warranty,  but  was 
entitled  to  the  damages  sustained. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  55  1284-1301.] 

a  Same. 

Where  a  manufacturer  of  fiberloid  and  the 
buyer  understood  that  the  danger  of  ignition  of 
the  material  while  being  further  manufactured 
was  so  great  as  to  call  for  precautions  against 
the  danger  of  fire  to  the  buyer's  factory,  the 
manufacturer  was  not  liable  for  the  destruction 
of  the  building  by  fire  from  such  an  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  1284-1301.] 

9.  Same— Implied  Warranty. 

Where  there  is  a  sale  by  the  manufacturer 
of  a  product  having  a  specific  designation  and 
reasonably  capable  of  being  so  manufactured 
that  it  will  contain  no  latent  defect,  there  is 
an  implied  warranty  of  merchantability,  except 
where  circumstances  as  to  inspection  or  other- 
wise are  such  as  to  indicate  that  the  buyer  re- 
lies on  his  own  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  9  747.] 

10.  Same— Fitness  for  Purpose  Intended. 
Where  an  article  ordered  of  a  manufacturer 

is  of  a  general  character,  and  is  not  ordered 
specifically  for  a  particular  purpose,  there  is 
no  implied  warranty  that  it  will  answer  the 
particular  uses  of  the  buyer,  though  the  manu- 
facturer knew  that  it  was  intended  for  a  par- 
ticular purpose. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  §§  772-770.] 

11.  Same. 

Where  goods  sold  by  a  manufacturer  are 
such  that  they  are  liable  to  take  fire  when  sub- 
jected to  the  heat  usually  applied  in  further 
manufacture,  and  are  not  ordinarily  manufac- 
tured so  as  not  to  have  that  character,  there  is 
no  implied  warranty  against  inflammability. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Sales,  §§  754-761.] 

12.  Same  —  Merchantability  —  Warranty 
—Compliance. 

Where  goods  sold  by  a  manufacturer  under 
a  descriptive  term  known  in  the  trade  to  a 
buyer  for  further  manufacture  were  known  to 
be  likely  to  take  fire  under  the  conditions  to 
which  they  would  be  subjected,  but  the  goods 
were  properly  describable  under  the  term  used, 
and  were  fit  for  sale  and  some  valuable  use 
under  the  description,  the  implied  warranty  of 
merchantability  was  satisfied. 

13.  Same. 

Where  goods  bought  from  a  manufacturer 
tinder  a  known  trade  designation,  as  ordinarily 
manufactured,  though  highlv  inflammable,  were 
not  commonly  liable  to  take  fire  when  subjected 
to  the  usual  heat  in  further  manufacture,  and 
there  was  no  inspection  or  other  circumstance 
showing  that  the  manufacturer  and  buyer  dealt 
at  arms  length,  and  the  goods  delivered  were 
liable  to  take  fire  in  the  ordinary  process  of 
further  manufacture  and  had  no  substantial 


value  for  any  use,  there  was  a  breach  of  the 
implied  warranty  of  the  manufacturer  that  the 
goods  were  merchantable  for  the  ordinary  uses 
to  which  goods  of  that  name  were  put. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43.  Sales,  §§  803-805.] 

14.  Same— Breach  of  Contract— Damages. 
Where  there  is  no  fraud  on  the  part  of  the 

dealer,  the  ordinary  measure  of  damages  for 
breach  of  warranty  is  the  difference  in  value 
between  the  article  bargained  for  and  that  re- 
ceived. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  §§  1284-1301.] 

15.  Same. 

Where  a  manufacturer  delivered  to  a  buyer 
an  article  having  different  qualities  from  that 
ordered,  and  the  defect  was  not  discovered  by  in- 
spection, the  buyer  was  justified  in  using  the 
article  as  he  would  have  used  the  article  or- 
dered, and  may  recover  such  damages  as  a  pru- 
dent manufacturer  would  have  apprehended 
would  be  a  proximate  result. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales,  55  1284-1301.] 

16.  Trial— Exclusion  of  Evidence— Discre- 
tion of  Court. 

Restricting  the  inquiry  into  a  collateral 
matter  is  within  the  discretion  of  the  trial  court. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  55  86,  130,  131.] 

Exceptions  from  Superior  Court,  Essex 
County;  Wm.  Cushing  Wait,  Judge. 

Action  by  one  Leavitt  against  the  Fiber- 
loid Company.  There  was  a  verdict,  and 
both  parties  bring  exceptions.  New  trial 
granted  on  the  question  of  damages. 

Arthur  Withington  and  R.  E.  Burke,  for 
plaintiff.  John  II.  Casey,  N.  N.  Jones,  and 
Ernest  Foss,  for  defendant 

RUGG,  J.  The  declaration  contains  two 
counts.  The  first  count  is  in  tort,  and  al- 
leges that  the  defendant  sold  to  the  plaintiff 
certain  comb  stock  known  as  "fiberloid," 
which  it  had  negligently  manufactured, 
whereby  fire  ensued  while  the  stock  was  be- 
ing used  in  the  ordinary  way,  causing  dam- 
age to  the  property  of  the  plaintiff.  The  sec- 
ond count  Is  in  contract  and  alleges  that  the 
plaintiff  purchased  of  the  defendant  who  was 
the  manufacturer,  fiberloid  stock,  respecting 
which  the  defendant  made  certain  warran- 
ties, and  that  by  reason  of  the  stock  not  be- 
ing as  warranted  It  took  fire,  and  caused  the 
plaintiff  damage. 

There  was  evidence  tending  to  show  that 
the  defendant  manufactured  a  substance  used 
for  making  combs,  called  in  the  trade  "fiber- 
loid," which  both  parties  knew  to  be  a  highly 
inflammable  material.  The  plaintiff  was  an 
experienced  manufacturer  of  combs  from  this 
substance,  and  had  bought  such  stock  from 
the  defendant  for  about  three  years.  In  Jan- 
uary, 1905,  certain  stock  was  bought  by  the 
plaintiff  of  the  defendant,  which  In  manu- 
facture worked  badly,  by  blistering  and  ignit- 
ing and  later,  but  prior  to  March,  1905,  an 
agent  of  the  defendant  said  to  the  plaintiff, 
after  the  latter  had  made  complaint  of  stock 
previously  furnished,  but  not  at  the  tlnw 
any  order  for  stock  was  given,  that  in  the 
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future  "the  stock  would  be  all  right;  be 
would  guarantee  it  to  be  all  right"  On 
October  13,  1905,  after  intervening  purchases, 
the  plaintiff  ordered  by  mail  certain  stock  of 
the  defendant,  a  sheet  of  which,  when  put 
in  process  of  'manufacture  in  the  ordinary 
way,  caught  fire,  and  caused  the  damage  to 
other  property  of  the  plaintiff.  In  the  su- 
perior court  a  verdict  was  directed  for  the 
defendant  upon  the  count  in  tort,  and  the 
case  was  submitted  to  the  jury  upon  the 
count  upon  certain  warranties,  with  instruc- 
tions to  the  jury  upon  the  count  upon  certain 
warranties,  with  instructions  that  the  meas- 
ure of  damage  was  the  difference  in  value 
of  the  goods,  which  the  plaintiff  ought  to 
have  had,  and  what  he  did  In  fact  get,  and 
that  damage  caused  to  other  property  of  the 
plaintiff  by  the  Ignition  of  the  sheet  of  flber- 
lold  must  be  left  out  of  consideration. 

1.  The  verdict  for  the  defendant  upon  the 
count  in  tort  was  rightly  ordered.  The  de- 
fendant was  the  manufacturer  of  the  goods 
sold,  and  they  were  purchased  by  the  plain- 
tiff in  the  ordinary  course  of  trade.  The  or- 
der of  the  plaintiff  was  for  "1  sheet  No.  60 
shell"  flberloid,  and  he  testified,  "I  got  just 
what  I  ordered."  The  only  testimony  as  to 
the  bad  quality  of  the  sheet  of  flberloid  was 
of  the  plaintiff  that  it  caught  fire  when  sub- 
jected to  the  usual  temperature  for  working 
the  material  Into  combs.  There  was  no  evi- 
dence tending  to  show  knowledge  on  the  part 
of  the  defendant  of  an  Imperfection  in  this 
particular  stock,  or  that  it  would  catch  lire 
at  any  lower  temperature  than  that  at  which 
such  material  would  ordinarily  ignite.  There 
was  affirmative  testimony  to  the  effect  that 
It  was  manufactured  in  the  ordinary  way, 
and  that  all  the  precautions,  as  to  washing 
and  otherwise,  rendering  it  as  safe  for  use 
as  was  consistent  with  its  nature,  were  em- 
ployed in  the  processes.  Under  these  cir- 
cumstances, the  mere  happening  of  an  acci- 
dent in  the  use  of  the  stock  is  not  sufficient 
to  make  out  a  case  of  negligence  on  the  part 
of  the  defendant  Gould  v.  Slater  Woolen 
Co.,  147  Mass.  815,  17  N.  B.  581;  Standard 
Oil  Co.  v.  Murray,  110  Fed.  572,  57  C. 
0.  A.  1.  Both  parties  were  aware  that  they 
were  dealing  with  a  highly  Inflammable  sub- 
stance. The  duty  bore  upon  the  plaintiff  as 
hard  as  upon  the  defendant  to  act  with  ref- 
erence to  this  knowledge.  The  case  is  differ- 
ent where  the  manufacturer  or  seller  is  in 
possession  of  information  not  known  or  com- 
municated to  the  purchaser.  An  obligation 
rests  upon  the  one  who  delivers  an  article, 
which  he  knows,  or  ought  to  know,  to  be  pe- 
culiarly dangerous,  to  give  notice  of  its  char- 
acter or  bear  the  natural  consequences  of  his 
failure  to  do  so.  Wellington  v.  Downer  Ker- 
osene Oil  Co.,  104  Mass.  64;  French  v.  Vin- 
lng,  102  Mass.  132,  8  Am.  Rep.  440;  Provost 
v.  Cook,  184  Mass.  815,  68  N.  E.  836;  Huset 
t.  Case  Threshing  Machine  Co.,  120  Fed.  865, 
57  C.  0.  A.  237,  61  L.  R.  A.  803.  There  is 
tacking  in  the  plaintiffs  case  the  essential 


element  of  knowledge  on  the  part  of  the  de- 
fendant of  the  particular  danger  of  which 
complaint  Is  made,  or  of  facts  from  which 
such  knowledge  might  fairly  be  Inferred,  and 
there  is  present  the  element  of  knowledge  by 
the  plaintiff  of  a  hazard  in  the  use  of  the 
goods,  of  the  same  general  character  as  that 
of  which  he  complains,  namely,  an  Inherent 
tendency  to  take  fire.  See  Lebourdals  v. 
Vitrified  Wheel  Co.,  194  Mass.  841,  80  N.  EL 
482. 

2.  There  was  sufficient  evidence  to  sup- 
port a  finding  that  there  was  an  express  war- 
ranty by  the  authorized  agent  of  the  defend- 
ant   The  conversation,   from   which  this 
might  be  inferred,  occurred  between  January 
2d  and  March  18th.   The  agent  of  the  de- 
fendant said  to  the  plaintiff,  he  "would  see 
the  stock  was  all  right  he  would  guarantee 
It  would  be  all  right"  Although  no  pur- 
chase was  made  at  this  time,  it  may  fairly 
have  been  contemplated  by  the  parties  that 
this  was  a  continuing  offer  of  guarantee,  and 
that  whatever  goods  within  a  reasonable  time 
were  bought  by  the  plaintiff  of  the  defendant 
upon  the  strength  of  the  statement  would  be 
protected  by  it   The  parties  had  been  dis- 
cussing some  goods  purchased  recently  be- 
fore by  the  plaintiff  from  the  defendant 
which  had  caught  fire  or  blistered.   It  was 
in  view  of  those  past  events  that  the  state- 
ment was  made.   Its  reasonable  effect  was 
to  reassure  the  plaintiff  that  in  the  future 
there  would  be  no  similar  trouble.  It  is  not 
necessary  that  the  giving  of  the  warranty 
should  be  simultaneous  with  the  sale.   It  is 
enough  if  It  is  made  under  such  circumstan- 
ces as  to  warrant  the  inference  that  it  enters 
into  the  contract  as  finally  made.   Nor  is 
the  fact  that  the  alleged  warranty  was  oral, 
while  the  order  for  and  bill  of  parcels  of 
the  flberloid,  which  caused  the  damage,  were 
in  writing,  enough  to  exclude  the  conversa- 
tion under  the  rule  that  a  written  contract 
cannot  be  varied  by  parol  evidence.  The  let- 
ter and  bill  of  parcels  were  not  a  formal 
contract  of  such  dignity  as  necessarily  to  in- 
dicate that  all  previous  negotiations  were 
merged  in  them.  The  evidence  as  to  the  al- 
leged guarantee  was  admissible.   Drew  v. 
Wiswall,  183  Mass.  554,  67  N.  B.  666;  Mor- 
ton v.  Clark,  181  Mass.  184,  63  N.  EL  409; 
Durkin  v.  Coblelgh,  156  Mass.  108,  80  N.  E. 
474,  17  L  R.  A  270,  82  Am.  St  Rep.  436; 
Atwater  v.  Clancy,  107  Mass.  869;  Vincent 
v.  Leland,  100  Mass.  482;  Weston  v.  Boston 
&  Maine  Railroad,  190  Mass.  298,  76  N.  EL 
1050,  4  L.  R.  A.  (N.  S.)  569,  112  Am.  St 
Rep.  830;  North  Packing  &  Provision  Co.  v. 
Lynch,  194  Mass.  — ,  81  N.  B.  891;  Lloyd 
v.  Sturgeon  Falls  Pulp  Co.,  85  L,  T.  (K.  B. 
D.)  162;   De  Lassalle      Guilford  (1901)  9 
'EC  B.  215;    Cowdy  v.  Thomas,  36  I*  T. 
(Ex.  D.)  22;  Palmer  v.  Johnson,  18  Q.  B.  D>. 
851-857;  Allen  v.  Pink,  4  M.  ft  W.  140; 
Routledge  v.  Wothlngton  Co.,  119  N.  Y.  692, 
23  N.  E.  1111;  Perrine  I.  Oooley,  89  «.  J. 
Law,  449. 
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Assuming  that  an  express  warranty  be 
found  to  exist,  It  Is  necessary  to  determine 
the  measure  of  damages  to  which  tbe  plaintiff 
Is  entitled.  Upon  any  breach  of  contract, 
whether  of  warranty  or  otherwise,  the  de- 
fendant is  liable  for  whatever  damages  fol- 
low as  a  natural  consequence  and  the  proxi- 
mate result  of  his  conduct,  or  which  may  rea- 
sonably be  supposed  to  have  been  within  the 
contemplation  of  the  parties  at  the  time  the 
contract  was  made  as  a  probable  result  of  a 
breach  of  It  Goddard  v.  Barnard,  16  Gray, 
205;  Mowbray  v.  Merry  weather  (1895)  2  Q. 
B.  640 ;  Boston  Woven  Hose  &  Rubber  Co.  v. 
Kendall,  178  Mass.  232,  59  N.  E.  657,  51  L.  R. 
A.  781,  86  Am.  St  Rep.  478.  Tbe  principle  Is 
ancient  and  familiar.  The  only  difficulty  lies 
In  its  application.  A  review  of  some  of  the  cas- 
es, wherein  the  natural  and  probable  eonse- 1 
quences  of  certain  acts  have  been  considered, ' 
will  illumine  the  path  upon  the  facts  now  pre- ! 
aented.  In  Boston  Woven  Hose  &  Rubber  Co. 
v.  Kendall,  178  Mass.  232,  59  N.  E.  657,  51  L. 
R.  A.  781, 86  Am.  St  Rep.  478,  there  was  a  war- 
ranty by  the  manufacturer  that  an  iron  boiler 
would  bear  a  pressure  of  100  pounds  to  the 
-square  inch  of  surface.  Upon  breach  of  this  ' 
warranty  the  plaintiff  was  held  entitled  to  ! 
recover  for  compensation  paid  by  the- pur-' 
chaser  to  its  employes  injured  through  an  ex- 
plosion of  the  boiler  occurring  by  reason  of 
a  breach  of  the  warranty.  See,  also,  Rodgers 
r.  Nlles,  11  Ohio  St  48,  78  Am.  Dec.  290; 
Sinker  v.  Kidder,  128  Ind.  528,  24  N.  E.  341. 
In  Manning  v.  Pitch,  138  Mass.  273,  upon  a 
breach  of  an  agreement  not  to  foreclose  a 
mortgage  upon  a  farm  known  by  the  defend- 
ant to  be  used  by  the  plaintiff  for  the  pur- 
pose of  producing  milk,  the  plaintiff  was  per- 
mitted to  recover  the  money  value  of  the 
farm  to  one  engaged  in  that  special  business. 
In  Fox  v.  Boston  &  Maine  R.  R.,  148  Mass. 
220, 19  N.  E.  222,  1  L.  R.  A.  702,  the  plaintiff 
was  permitted  to  recover  as  damages  for 
•breach  of  contract  by  the  defendant  to  de- 
liver apples  to  a  connecting  line,  so  that  they 
would  reach  Bangor  by  a  certain  time,  the 
loss  occasioned  by  reason  of  a  sudden  drop 
in  temperature.  In  Whitehead  &  Atherton  v. 
Ryder,  137  Mass.  366,  31  N.  E.  736,  on  breach 
of  an  express  warranty  that  a  machine  made 
hy  an  English  manufacturer  would  be  fit  for 
peculiar  work  in  this  country,  the  plaintiff 
was  permitted  to  recover  the  expenses  Incur- 
red in  a  reasonable  but  unsuccessful  attempt 
to  adapt  the  machine  to  the  purposes  for 
which  it  was  constructed.  In  Abbott  v.  Hap- 
good,  150  Mass.  248,  22  N.  E.  907,  5L.R.A. 
586,  15  Am.  St  Rep.  193,  the  plaintiffs  were 
held  entitled  to  recover  damages  in  view  of 
a  declared  purpose  on  their  part  to  use  the 
machinery  bargained  for  in  carrying  on  the 
business  of  a  new  organization  of  which  they 
were  to  be  the  members.  Derry  v.  Flitner, 
118  Mass.  131,  held  that  it  might  be  found  to 
have  been  reasonably  anticipated  "according 
to  common  experience  and  the  usual  course  of 


events"  that  the  wrongful  refusal  to  per- 
mit vessels  to  moor  at  a  place  of  safety  might 
expo se  them  to  storm  and  cause  their  loss. 
In  Turner  v.  Page,  186  Mass.  600,  72  N.  E. 
329,  it  was  stated  "that  among  the  natural 
and  probable  consequences  of  negligently  let- 
ting a  pair  of  horses  run  away,  it  is  compe- 
tent to  find  that  they  will  swerve  to  one  side 
or  the  other  on  account  of  the  acts  of  persons 
who  try  to  stop  them  in  a  way  which  would 
not  have  been  adopted  by  a  prudent  man." 
In  Edgar  v.  Joseph  Breck  &  Sons  Corp.,  172 
Mass.  581,  52  N.  E.  1083,  upon  a  breach  of 
warranty  for  a  sale  of  certain  illy  bulbs 
known  as  "longlflorum,"  the  measure  of  dam- 
ages was  held  to  be  the  difference  between 
the  value  of  the  crop  which  the  plaintiff  was 
able  to  raise  from  tbe  inferior  bulbs  furnish- 
ed and  a  crop  of  longiflorums.  See  Randall 
v.  Raper,  E.  B.  ft  E.  84--90;  O'Brien  v.  Wor- 
cester, 172  Mass.  348,  52  N.  E.  385,  held  that 
loss  of  rents  and  reasonable  compensation  for 
trouble  and  expense  in  respect  of  real  estate 
were  ' among  the  natural  and  proximate  re- 
sults of  a  wrongful  discontinuance  of  a  con- 
nection of  the  plaintiff's  house  with  a  sewer, 
and  "such  as  reasonably  might  be  supposed  to 
have  been  within  the  contemplation  of  the 
parties  if  at  the  time  of  tbe  doing  of  the  act 
they  had  taken  thought  of  the  consequences 
likely  to  ensue."  To  the  same  point  see  Al- 
len v.  Boston,  159  Mass.  324,  34  N.  E.  519, 
38  Am.  St  Rep.  423.  In  Koplan  v.  Boston 
Gaslight  Co.,  177  Mass.  15,  58  N.  E.  183,  It 
was  held  that  among  the  natural  and  prob- 
able consequences  of  suffering  gas  to  accumu- 
late hi  a  chamber,  to  which  others  had  ac- 
cess, might  be  found  to  be  the  ignition  of  the 
gas  by  natural  cause  or  by  the  Intervention 
of  some  person  for  whom  the  defendant  was 
not  responsible.  The  natural  consequence  of 
a  negligent  failure  to  deliver  theatrical  prop- 
erty for  use  in  previously  advertised  exhibi- 
tions was  held  to  be  the  loss  of  the  ordinary 
gross  earnings  from  such  exhibitions,  in 
Weston  v.  Boston  &  Maine  R.  R.,  190  Mass. 
298,  76  N.  E.  1050,  4  L.  R.  A.  (N,  S.)  569,  112 
Am.  St  Rep.  330.  The  same  rule  of  damages 
was  established  as  to  delay  in  tbe  delivery  of 
samples  for  exhibition  at  a  cattle  show,  in 
Sampson  v.  London  &  Northwestern  Ry.,  1 
Q.  B.  D.  274.  In  Ingraham  v.  Pullman  Co., 
190  Mass.  33,  76  N.  E.  237,  2  L.  R.  A.  (N.  S.) 
1087,  It  was  Intimated  that,  if  a  direct  result 
of  a  breach  of  contract  to  furnish  a  drawing 
room  for  an  Invalid  was  injury  to  the  plain- 
tiff's health,  recovery  might  be  had  therefor. 
It  was  determined  in  Bradley  v.  Rea,  14  Al- 
len, 20,  that  the  natural  and  probable  result 
of  selling  animals  infected  with  an  infectious 
disease  was  the  spread  of  the  infection  among 
tbe  other  animals.  To  the  same  point  see 
Millet  v.  Mason,  L.  R.  10.  P.  559.  In  Hyde 
v.  Mechanical  Refrigerating  Co.,  144  Mass. 
432,  UN.  E.  673,  the  natural  consequence 
of  a  failure  to  store  fruit  at  a  temperature 
not  exceeding  a  certain  height  was  held  to  be 
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the  decay  of  frnft  and  consequent  loss  In  Its 
value.  To  the  same  point  Beeuian  v.  Banta, 
118  N.  Y.  638,  23  N.  E.  8S7,  10  Am.  St  Rep. 
i7A  Stock  v.  Boston,  140  Mass.  410,i  decided 
that  the  natural  result  of  exposing  a  water 
pipe  connected  with  the  plaintiff's  greenhouse 
In  cold  weatber,  so  that  it  froze,  might  be  the 
destruction  of  the  plants  hi  the  greenhouse. 
In  Metallic  Compressing  Casting  Co.  ▼.  Fitch- 
burg  R.  R  Co.,  109  Mass.  277,  12  Am.  Rep. 
689,  the  plaintiff  was  permitted  to  recover 
damages  occasioned  by  the  fire,  as  a  natural 
result  of  the  cutting  of  a  hose  through  which 
firemen  were  throwing  streams  upon  burning 
buildings.  Peak  v.  Frost,  1G2  Mass.  298,  38 
N.  E.  518,  held  that,  upon  false  representa- 
tions as  to  a  horse  bought  for  breeding  pur- 
poses, It  was  competent  for  the  Jury  to  find 
the  expense  of  keeping  the  animal  for  a  suffi- 
cient length  of  time  to  test  his  capacity  to 
have  been  contemplated  as  a  direct  result  of 
the  wrong  done.  In  Bostock  v.  Nicholson 
(1904)  1  K.  B.  725,  In  a  suit  for  sale  of  sul- 
phuric add  used  for  food,  which  contained 
arsenic,  recoupment  was  permitted  as  for  a 
breach  of  warranty,  not  only  for  the  value  of 
the  add  but  for  the  value  of  goods  rendered 
useless  by  being  mixed  with  the  poisonous 
acid.  In  Smeed  v.  Ford,  1  EI.  ft  El.  602,  and 
Frohreich  v.  Gammon,  28  Minn.  476, 11  N.  W. 
88,  actions  for  failure  to  deliver  a  threshing 
machine  and  breach  of  warranty  of  a  har- 
vester, respectively,  it  was  held  that  the  loss 
or  serious  injury  by  rain  of  a  crop  of  wheat 
might  be  found  to  be  the  natural  result  of 
the  breach  of  duty  of  the  defendant  In 
Bonadaile  v.  Braxton,  8  Term.  535,  upon 
a  breach  of  warranty  upon  the  sale  of  a 
chain  cable,  damages  were  recovered  not  only 
for  the  loss  of  the  chain,  but  also  of  the  an- 
chor. In  Brown  v.  Edgerton,  2  Man.  &  Gran. 
279,  recovery  of  the  value  of  a  pipe  of  wine 
lost  by  the  breaking  of  a  rope  warranted  fit 
for  use  upon  a  crane  was  permitted,  in 
Dickinson  v.  Newcastle  Sc.  Gateshead  Water- 
works Co.,  L.  R.  6  Ex.  404,  the  defendant  cor- 
poration was  obliged  by  its  charter  to  keep 
water  at  a  certain  pressure  in  Its  pipes  upon 
which  were  fire  plugs.  The  plaintiff  suffered 
a  loss  by  fire  by  reason  of  a  failure  of  water. 
It  was  argued  that  the  damage  was  too  re- 
mote, but  Kelley,  C.  B.,  said:  "What  kind  of 
damage  can  be  a  more  proximate  consequence 
of  the  want  of  water  than  the  destruction  by 
fire  of  a  bouse  which  a  proper  supply  of  wa- 
ter would  have  saved?" 

While  none  of  these  authorities,  nor  of 
many  others  to  be  found  upon  the  sub- 
ject present  facts  exactly  like  the  case 
at  bar,  they  furnish  guidance  for  its  de- 
termination. There  had  been  a  course  of 
dealing  between  the  plaintiff  and  defend- 
ant respecting  fiberloid.  It  had  been  claim- 
ed by  the  plaintiff  that  certain  fiberloid 
which  he  had  bought  of  the  defendant 
blistered  and  ignited  at  a  temperature  which 
was  common  in  the  process  of  manufacturing 
the  stock.    There  were  both  correspondence 

1  21  N.  E.  871,  14  Am.  St  Rep.  «0. 


and  oral  conference  upon  this  subject  There 
was  thus  called  to  the  attention  of  the  de- 
fendant the  specific  difficulty  which  had 
caused  the  plaintiff  trouble.  Thereupon  an 
agent  of  the  defendant  gave  what  might  have 
been  found  to  be  an  express  warranty  against 
the  goods  catching  fire  again  under  these  cir- 
cumstances. Goods  of  this  sort  when  made 
in  the  ordinary  way,  might  be  liable  to  burst 
Into  flame  under  the  heat  common  in  their 
further  manufacture,  and  yet  might  be  mer- 
chantable and  salable  as  fiberloid,  even 
though  possessing  this  characteristic  If  this 
be  so,  there  would  be  no  implied  warranty 
against  such  inflammability,  and  the  plaintiff 
would  have  no  remedy  for  Ignition  under  an 
unqualified  purchase  In  ordinary  course  of 
trade.  The  purpose  of  an  express  warranty 
may  have  been  to  secure  for  the  plaintiff  ad- 
ditional protection.  The  natural  and  prox- 
imate result  of  kindling  a  fire  in  a  shop, 
where  highly  Inflammable  substance  is  la 
process  of  manufacture,  might  be  found  to  bm 
a  conflagration.  Bnt  at  most  the  express 
warranty  was  directed  only  against  fire  be-  * 
ing  started  in  such  a  shop  from  the  goods  la 
process  of  manufacture  in  the  usual  way. 
it  may  be  found  to  be  a  reasonable  inference 
that  if  the  parties  had  given  any  considera- 
tion to  the  consequences  likely  to  ensue  from 
a  breach  of  this  warranty,  they  would  have 
thought  of  a  conflagration  in  the  plaintiff's 
factory,  and  the  possible  destruction  of  bis 
property.  A  strong  argument  arises  from 
many  aspects  of  the  evidence  that  this  was 
not  what  the  parties  bad  in  mind  in  giving 
and  accepting  the  warranty.  But  It  cannot 
be  said  as  matter  of  law  that  the  opposite  in- 
ference cannot  possibly  be  drawn.  It  must 
appear  that  the  conflagration  ensued  from  a 
breach  of  the  warranty,  while  the  process  of 
manufacture  was  being  conducted  In  the  usu- 
al way  and  with  all  the  safeguards  and  pre- 
cautions, which  the  use  of  a  substance  so 
liable  to  ignite  from  slight  causes  Imposed 
upon  the  plaintiff,  and  that  it  did  not  result 
from  any  heedlessness,  oversight  or  want  of 
ordinary  forethought  on  his  part  to  guard 
against  the  ever  present  danger  of  fire.  The 
case  disclosed  upon  the  record  is  close  as  to- 
tals point  but  falls  just  within  the  domain 
of  fact  If  the  burden  is  sustained  by  tbe> 
plaintiff,  both  upon  the  issue  that  possibility 
of  conflagration  caused  by  the  Ignition  of  the) 
fiberloid  while  being  heated  by  the  plaintiff 
was  within  the  scope  of  the  warranty,  and 
that  his  Injury  was  caused  by  a  breach  of  the 
warranty  and  not  by  other  agencies,  then  a 
case  arises  where  the  usual  rule,  that  dam- 
ages may  be  recovered  for  the  difference  be- 
tween the  value  of  the  goods  delivered  and 
those  called  for  by  the  contract  is  not  ap- 
plicable, but  where  a  more  liberal  one  moat 
prevail.  Harriott  v.  Plimpton,  166  Mass.  585. 
44  N.  E.  992;  Merrimack  Mfg.  Co.  v.  Q  u  lo- 
ta rd,  107  Mass.  127;  Kellogg  Bridge  Co.  ▼« 
Hamilton.  110  U.  S.  108,  3  Sup.  Ct  537,  28 
L.  Ed.  bG;  Swain  v.  Schleffelln,  134  N.  X* 
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471,  31  N.  E.  1025,  18  L.  R.  A.  385 ;  Parks  v. 
Morris  Axe  &  Tool  Co.,  54  N.  Y.  586;  Thorns 
t.  Dingley,  70  Me.  100,  35  Am.  Rep.  310; 
Jones  v.  George,  61  Tex.  345,  48  Am.  Rep. 
280.  But  if  the  jury  find  that  the  danger  of 
Ignition  of  the  flberloid  in  the  process  of 
heating  was  understood  by  the  parties  to  be 
so  great  as  to  call  for  such  precautions  in 
regard  to  the  place  and  manner  of  heating  as 
would  make  it  unlikely  that  flame  from  it 
should  be  communicated  to  the  building,  and 
if  It  was  expected  and  understood  that  the 
plaintiff  would  take  these  precautions,  and  he 
failed  to  do  so,  the  defendant  Is  not  liable  for 
the  destruction  of  the  building  from  this 
cause.  In  other  words,  the  defendant  would 
not  be  liable  on  the  larger  measure  of  dam- 
ages unless  the  Jury  find  that  the  plaintiff's 
building  caught  fire  from  this  flberloid  while 
it  was  being  made  into  combs  in  the  com- 
mon and  ordinary  way.  The  plaintiff's  ex- 
ception as  to  the  rule  of  damages  laid  down 
by  the  superior  court  upon  the  breach  of  an 
express  warranty  must  be  sustained. 

3.  The  case  was  submitted  to  the  Jury 
upon  the  allegations  both  of  express  and  im- 
plied warranty.  The  verdict  was  a  general 
one.  As  a  new  trial  must  be  had,  at  which 
It  is  conceivable  that  the  jury  might  find  for 
the  defendant  upon  the  issue  of  express 
warranty,  and  for  the  plaintiff  upon  that  of 
implied  warranty,  it  is  necessary  to  de- 
termine the  rule  of  damages  upon  this  as- 
pect 

It  Is  argued  that  under  the  circumstances 
disclosed  there  was  an  implied  warranty  on 
the  part  of  the  defendant  that  the  stock 
purchased  would  prove  to  be  reasonably  safe 
for  the  uses  to  which  It  was  put  by  the 
plaintiff.  Where  goods  of  a  character  com- 
monly known  In  trade  are  ordered  by  de- 
scription, and  there  is  no  Inspection,  there 
Is  an  Implied  warranty  that  those  furnish- 
ed will  be  such  as  are  merchantable  under 
the  descriptive  term  used  by  the  parties. 
The  purchaser  is  entitled  to  get  what  he 
ordered.  Alden  v.  Hart,  161  Mass.  576,  37 
N.  E.  742;  Murchle  v.  Cornell,  155  Mass.  60, 
29  N.  E.  207,  14  L.  R.  A.  492,  31  Am.  St 
Rep.  526;  Day  v.  Mapes-Reeve  Construction 
Co.,  174  Mass.  412,  54  N.  E.  878:  Gossler  v. 
Eagle  Sugar  Refining  Co.,  103  Mass.  331. 
When  there  is  a  sale  by  a  manufacturer  of  a 
product  having  a  specific  designation  and 
reasonably  capable  of  being  so  manufactured 
that  it  will  contain  no  latent  defect,  then 
there  Is  an  implied  warranty  of  merchanta- 
bility, -  except  where  circumstances,  as  to 
inspection  or  otherwise,  are  such  as  to  In- 
dicate that  the  buyer  relies  on  his  own  judg- 
ment, and  not  on  the  skill  of  the  manufactur- 
er. Cunningham  v.  Hall,  4  Allen,  268,  273; 
Hlght  v.  Bacon,  126  Mass.  10,  30  Am.  Rep. 
039.  But  If  the  article  ordered  is  of  a  gen- 
eral character,  and  not  for  a  specifically  in- 
dicated purpose,  even  though  the  manufac- 
turer may  know  that  it  was  Intended  by  the 
purchaser  to  be  used  in  the  process  of  fur- 


ther manufacture,  there  Is  no  Implied  war- 
ranty that  It  shall  answer  the  particular 
uses  of  the  purchaser.  Wilson  v.  Lawrence, 
139  Mass.  318,  1  N.  E.  278;  Whitmore  v. 
South  Boston  Iron  Co.,  2  Allen,  52,  58;  De 
Witt  v.  Berry,  134  U.  S.  306,  313,  10  Sup.  Ct. 
536,  33  L.  Ed.  896;  Seltz  v.  Brewers'  Refrig- 
erating Co.,  141  U.  S.  510,  12  Sup.  Ct.  46,  35 
L.  Ed.  837.  The  parties  to  the  sale  In  the 
present  case  were  the  manufacturer  of  flber- 
loid on  the  one  side,  and  the  manufacturer  of 
combs,  in  whose  business  flberloid  was  a  nec- 
essary factor,  on  the  other.  Use  of  the  goods 
purchased  In  this  process  of  secondary  manu- 
facture may  have  been  known  to  and  in 
contemplation  of  both  parties  as  the  purpose 
of  the  purchase.  The  seller  may  have 
known,  and  the  buyer  have  had  a  right  to 
assume,  that  they  were  designed  and  rea- 
sonably fit  to  be  used  by  the  methods  and 
under  the  conditions  and  with  the  instru- 
mentalities common  in  that  branch  of  manu- 
facture. But  there  is  nothing  to  show  that 
the  particular  Instrumentalities  or  factory 
conditions,  as  to  exposed  flame  and  other 
appointments,  of  the  plaintiff  were  in  con- 
templation of  both  parties  In  making  the 
sale.  If  the  goods  sold  by  the  defendant 
were  of  such  a  nature  that,  in  the  ordinary 
course  of  manufacture,  they  were  liable  to 
burst  Into  flame,  when  subjected  to  the  heat 
usually  applied  In  process  of  further  manu- 
facture, and  were  not  ordinarily  manufac- 
tured so  as  not  to  have  this  character,  then, 
in  the  absence  of  express  warranty,  every- 
body would  be  presumed  to  contract  with 
reference  to  this  attribute,  and  there  would 
be  no  Implied  warranty  against  inflamma- 
bility. If,  with  the  likelihood  to  burst  Into 
flame  under  the  conditions  to  which  the 
plaintiff  subjected  them  made  known,  the 
goods  would  still  have  been  properly  describ- 
able  in  the  market  as  flberloid,  and  have 
been  fit  for  sale  and  some  valuable  use  un- 
der that  designation,  then,  the  implied  war- 
ranty of  merchantability  would  have  been 
satisfied.  Under  these  circumstances  they 
would  not  have  been  unfit  for  market  for 
sale,  or  for  some  profitable  use.  It  was 
this  principle  which  was  applied  in  Wilson 
v.  Lawrence,  139  Mass.  318,  1  N.  E.  278.  It 
would  then  be  within  the  contemplation  of 
the  parties  that  the  user  of  flberloid  for  fur- 
ther manufacture  would  so  arrange  his  fac- 
tory that  the  bursting  into  flame  of  the 
material  would  cause  no  substantial  damage. 
If,  however,  the  goods  as  ordinarily  manu- 
factured, although  highly  inflammable,  were 
not  commonly  liable  to  burst  into  flame  when 
subjected  to  the  usual  heat  In  secondary 
manufacture,  and  there  Is  no  inspection  or 
other  circumstance  showing  that  the  par- 
ties are  dealing  with  each  other  at  arm's 
Ienth,  and  the  goods,  possessing  the  char- 
acteristic of  bursting  Into  flame  In  the  ordi- 
nary process  of  further  manufacture,  have 
no  substantial  value  for  any  use  and  are  not 
properly  described  In  the  market  as  flberloid, 
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then  there  Is  a  breach  of  the  Implied  war- 
ranty of  the  vendor,  wben  he  is  the  manu- 
facturer, that  the  goods  are  merchantable  or 
fit  for  the  ordinary  uses  to  which  goods  of 
that  name  are  put.  Perhaps  a  more  exact 
statement  Is  that  the  seller  has  failed  to 
perform  his  contract,  by  not  delivering  the 
thing,  which  he  contracted  to  deliver,  but 
by  delivering  a  different  thing.  When  such 
a  situation  exists,  then  the  parties  may  be 
found  to  have  contracted  with  reference  to 
the  possible  results  of  such  a  breach  of  the 
contract.  When  there  Is  no  fraud  or  deceit, 
the  ordinary  rule  of  damages  Is  that  the 
plaintiff  is  entitled  to  recover  the  difference 
In  value  between  the  article  which  he  bar- 
gained for  and  that  which  he  received.  Bart- 
lett  v.  Blanchard,  13  Gray,  429;  Wiley  v. 
Athol,  150  Mass.  426,  23  N.  B.  811,  6  L  B. 
A.  342.  But  It  may  be  found  that  the  de- 
livery of  an  article,  having  different  quali- 
ties from  that  ordered,  not  discoverable  by 
Inspection,  reasonably  justified  the  plain- 
tiff in  using  it  as  he  would  have  used  the 
article  ordered  and  that  thereby  injury  in 
excess  of  the  value  of  the  property  bought 
ensued  as  a  proximate  result,  and  that  such 
Injury  ought  to  have  been  apprehended  by 
a  prudent  manufacturer  and  seller.  If  this 
be  found  to  be  so,  the  vendor  may  be  com- 
pelled to  indemnify  the  purchaser  against 
whatever  loss  might  have  been  anticipated 
to  arise  in  the  ordinary  course  of  eventa 
from  a  failure  to  supply  the  goods  ordered. 
For  such  a  breach  whether  it  be  described 
aa  of  contract  to  deliver  or  of  implied  war- 
ranty of  merchantability,  the  rule  of  dam- 
age is  the  same  as  that  heretofore  stated  in 
discussing  the  principles  applicable  to  a 
breach  of  an  express  warranty,  but  with  the 
limitations  and  qualifications  there  set  forth. 
Whatever  may  be  said  aa  to  the  weight  of 
evidence  in  the  case  now  before  us,  it  can- 
not be  ruled  as  matter  of  law  that  It  is  Im- 
possible for  a  jury  to  find  that  a  natural 
consequence  or  a  result,  which  may  be  found 
to  have  been  wltbin  the  contemplation  of 
tbe  parties,  aa  likely  to  follow  from  failure 
to  deliver  such  flberlold  as  was  ordered,  waa 
a'  fire  in  the  plain  tiff's  factory.  Kellogg 
Bridge  Co.  v.  Hamilton,  110  U.  8.  108,  118, 
8  Sup.  Ct  537,  28  L.  Ed.  86;  Carleton  T. 
Lombard,  149  N.  Y.  137,  48  N.  E.  422;  Jones 
v.  Padgett,  24  Q.  B.  D.  650;  Jones  v.  Just, 
Ii.  R.  8  Q.  B.  197;  Shepherd  v.  Pybus,  3 
Man.  ft  G.  868;  Drummond  v.  Van  Ingen,  12 
Appeal  Cases,  284. 

4.  Two  questions  of  evidence  have  been 
argued.  One  Nlms,  a  chemist,  employed  and 
called  as  a  witness  by  the  defendant,  had 
testified  that  washing  was  an  important  part 
of  the  process  of  manufacture  for  the  pur- 
pose of  reducing  add  in  the  stock,  and  not 
to  render  it  leas  inflammable.  He  was  there- 
upon asked,  in  cross-examination,  bow  many 
men  were  employed  in  washing  in  the  de- 
fendant's plant,  the  offer  being  made  to 
show  that  in  the  practical  working  of  the 
defendant's  plant  there  was  a  great  differ- 


ence In  the  stock  put  out  Upon  this  ques- 
tion and  offer  the  court  ruled:  "I  will  ex- 
chide  the  question  and  save  the  exception  as 
to  how  many  men  they  have  at  work  in 
washing  off  the  add."  It  is  to  be  observed 
that  the  ruling  was  upon  the  specific  ques- 
tion as  to  the  number  of  men,  and  not  up- 
on the  broader  offer  of  proof.  The  number 
of  men  employed  In  a  particular  process  at 
the  defendants  factory  had  no  probative 
force  upon  any  of  tbe  issues  in  dispute.  Any 
restriction  of  inquiry  respecting  such  a  col- 
lateral matter  was  within  the  discretion  of 
the  trial  court  The  defendant  argues  that 
certain  correspondence  between  the  plaintiff 
and  defendant  covering  a  period  of  time  be- 
tween January  20,  1905,  and  March  14,  1905, 
should  have  been  excluded.  So  far  aa  the 
contents  of  any  of  these  letters  are  material 
or  harmful  to  the  defendant  they  bear  up- 
on the  relations  existing  between  the  parties 
at  or  about  the  time  of  the  alleged  warranty, 
and  were  admissible  as  tending  to  throw 
some  light  upon  Its  scope  and  the  circum- 
stances under  which  It  was  given. 

The  only  error  disclosed  upon  the  record 
being  as  to  the  ruling  respecting  damages, 
by  agreement  of  parties  the  entry  must  be: 
New  trial  granted  upon  the  question  of 
damages  only. 

So  ordered. 


cm  Mam.  an) 
liABBB  v.  BERNARD  et  at 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.  Nov.  26,  1907.) 
ParifOTPAXi  and  StraxTr— Rights  or  Sureties 
Inteb  Sb— Assignment  bt  Principal  to 
Surety. 

Where  one  of  the  sureties  on  the  bond  of  a 
building  contractor,  on  tbe  abandonment  of  th« 
work  by  the  contractor,  completed  tbe  work  and 
received  the  balance  of  the  contract  price,  be 
cannot  require  contribution  by  the  sureties  to 
the  expense  of  the  work,  without  giving  credit 
for  the  amount  received  by  bim  for  doing  the 
work,  though  the  contractor,  after  beginning  the 
work  and  before  abandoning  it,  borrowed  money 
of  such  surety  to  enable  him  to  carry  on  the 
work,  and  as  security  therefor  assigned  to  him 
all  claims  and  demands  under  the  building  con- 
tract ;  such  surety  taking  the  assignment  with 
notice  of  the  equitable  rights  of  bis  co-sureties, 
which  related  back  to  the  time  of  the  contract 
of  suretyship. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol  40,  Principal  and  Surety,  55  605-620.] 

Appeal  from  Superior  Court,  Bristol  Coun- 
ty. 

Suit  by  Joseph  A.  Labbe  against  Isaac  H_ 
Bernard  and  another.  From  a  decree  sus- 
taining a  demurrer  to  the  bill  and  dismissing 
the  suit,  plaintiff  appeals.  Affirmed. 

Hugo  A.  Dubuque,  for  plaintiff.  John  W. 
Cummlngs  and  Charles  R.  Onmmlnga,  for  de- 
fendants. 

SHELDON,  J.  The  plaintiff  and  the  de- 
fendants were  co-sureties  upon  a  bond  given 
by  one  Rodgers,  for  the  performance  of  an 
agreement  made  by  him  to  grade  some  land 
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for  a  third  party  for  a  fixed  price.  Rodgers 
entered  upon  the  performance  of  the  con- 
tract and  completed  a  little  more  than  one- 
naif  of  the  work,  received  a  part  of  the 
agreed  price,  and  then  abandoned  the  con- 
tract and  absconded.  Thereupon  the  plain- 
tiff as  one  of  the  sureties  of  Rodgers  finish- 
ed the  work,  at  an  expense  of  more  than 
$800,  and  either  received  or  became  entitled 
to  receive  from  the  tbird  party  a  sum  slight- 
ly above  this,  being  the  balance  of  the  con- 
tract price  over  what  had  been  paid  to  Rod- 
gers. Tbe  plaintiff  now  seeks  by  his  bill  to 
compel  tbe  defendants  to  contribute  ratably 
to  tbe  amount  thus  paid  by  him  to  complete 
the  work  called  for  by  the  contract,  without 
giving  any  credit  for  the  amount  which  he 
received  for  doing  It 

If  these  were  all  the  facts,  it  is  sufficiently 
manifest  that  the  bill  could  not  be  maintain- 
ed. When  the  sureties  should  be  called  up- 
on to  make  good  the  default  of  Rodgers  and 
should  complete  the /work  which  he  ought  to 
have  done,  they  would  become  subrogated  to 
all  his  rights  under  the  contract  and  entitled 
to  receive  whatever  part  of  the  contract  price 
had  not  been  paid  to  him.  And  the  plaintiff, 
having  alone  completed  the  work  and  re- 
ceived what  remained  due  of  the  contract 
price,  might  Indeed  charge  against  his  co- 
sureties, ratably  with  himself,  the  cost  of 
completing  the  work,  but  he  must  give  like 
credit  for  the  amount  which  he  received 
therefor.  Whatever  he  received  by  reason  of 
his  suretyship,  whatever  security  or  advan- 
tage he  derived  from  the  work  done  in  conse- 
quence of  his  suretyship  upon  this  obligation, 
he  must  apply  to  the  relief  of  his  co-sureties 
as  well  as  to  his  own  relief.  New  Bedford 
Institution  for  Savings  v.  Hathaway,  134 
Mass.  69,  75,  45  Am.  Rep.  289;  Kelly  v. 
Page,  7  Gray,  213,  214;  Bachelder  v.  Fiske, 
17  Mass.  463;  Owen  v.  McGehee,  61  Ala. 
440;  Stanwood  v.  Clampltt,  23  Mis*  372; 
Arcedeckne,  In  re,  24  Ch.  D.  709;  Steel  v. 
Dixon,  17  Ch.  D.  825. 

But  the  plaintiff's  bill  avers  also  that, 
after  Rodgers  had  begun  the  work  and  be- 
fore he  abandoned  it,  be  borrowed  money  of 
tbe  plaintiff  to  enable  him  to  carry  it  on, 
and  as  security  therefor  assigned  to  the 
plaintiff  all  his  claims  and  demands  under 
tne  contract    And  the  plaintiff  claims  that 
wbile  he  completed  tbe  work  as  a  surety 
and  so  is  entitled  to  call  upon  his  co-sureties 
to  share  the  expense  thus  Incurred,  he  was 
entitled  to  the  price  received  therefor  as  as- 
signee of  Rodgers,  and  so  need  not  bring  this 
into  the  account  for  the  benefit  of  the  de- 
fendants.   In  our  opinion  this  contention 
cannot  be  maintained. 

While  it  Is  true  that  the  rights  of  the  sure- 
ties to  the  remedies  of  the  principal  do  not 
become  complete  and  are  incapable  of  pres- 
ent enforcement  until  they  shall  have  dis- 
charged their  principal's  obligation,  yet  tli?ir 
rignt  became  an  inchoate  one  as  soon  as  they 
have  entered  into  the  relation  of  suretyship; 
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and  their  equitable  assignment  of  their  prin- 
cipal's rights  and  remedies,  when  completed 
by  their  performance  of  bis  obligation,  re- 
lates back,  as  against  each  other  and  their 
principal,  to  that  earlier  time.  Rice  v. 
Southgate,  16  Gray,  142;  Lewis  v.  Faber,  65 
Ala.  460;  Wood  v.  Lake,  62  Ala.  489  ;  Con- 
ner v.  Howe,  35  Minn.  518,  29  N.  W.  314; 
McArthur  v.  Martin,  23  Minn.  74;  Forbes 
v.  Jackson,  19  Ch.  D.  615.  And  all  persons 
who  have  in  the  meantime  received  any  such 
securities  or  payments  from  either  party  to 
the  principal  contract  with  notice  of  tbe 
facts  and  of  the  surety's  responsibilities  and 
consequent  rights,  must  In  equity  hold  them 
for  his  benefit  Norton  v.  Soule,  2  Greenl. 
841;  Atwood  v.  Vincent,  17  Conn.  575; 
Green  v.  Ferrie,  1  Desaus.  164;  Drew  v. 
Lockett,  32  Beav.  499.  The  plaintiff  being 
himself  one  of  the  sureties  and  having  full 
knowledge  of  all  the  facts  It  is  unnecessary 
to  consider  what  would  have  been  his  rights 
if  he  had  taken  his  assignment  without  no- 
tice of  the  equitable  rights  of  his  co-sureties. 

Exactly  the  doctrine  here  stated  was  de- 
clared under  a  very  similar  state  of  facts  by 
the  Supreme  Court  of  the  United  States  In 
Prairie  State  National  Bank  v.  United 
States,  164  U.  S.  227,  17  Sup.  Ct  142,  41  L. 
Ed.  412,  and  by  the  Circuit  Court  of  Ap- 
peals in  First  National  Bank  v.  City  Trust 
Co.,  114  Fed.  529,  52  C.  C.  A.  313,  in  each  of 
which  cases  the  contest  was  between  the 
original  sureties  upon  a  building  contract 
and  a  subsequent  assignee  from  the  con- 
tractor. It  was  enforced  against  the  trustee 
In  bankruptcy  of  the  contractor  in  favor  of 
his  sureties  on  the  original  contract  In  Reid 
v.  Pauly,  121  Fed.  652,  58  C.  O.  A.  152. 
The  dissenting  opinion  of  McKenna,  Circuit 
Judge,  in  First  National  Bank  v.  City  Trust 
Co.,  ubl  supra,  and  the  decision  in  Dowling 
v.  Seattle,  22  Wash.  592,  61  Pac.  709,  which 
are  the  strongest  utterances  we  find  against 
the  full  extent  of  the  doctrine  stated,  recog- 
nize the  right  of  the  sureties  of  the  contract- 
or,  as  against  bis  assignee  in  such  a  case,  to 
hold  all  the  money  which  has  been  earned 
after  they  have  undertaken  the  work  which 
the  contractor  has  abandoned,  and  according- 
ly do  not  help  the  plaintiff  here.  The  cases 
which  the  plaintiff  has  cited  in  support  of 
the  well  recognized  doctrine  that  a  Burety 
who  has  received  from  the  principal  debtor 
security  originally  given  for  another  debt 
due  to  himself  alone,  as  well  as  to  protect 
the  principal  obligation,  may  apply  such  se- 
curity for  his  own  protection  wholly,  are  not 
applicable  and  need  not  be  considered. 

The  case  may  be  stated  more  succinctly, 
but  with  sufficient  fullness  in  another  way. 
If  as  the  plaintiff  claims  in  his  bill  he  com- 
pleted the  work  as  a  surety  of  the  original 
contractor,  he  must  be  held  to  have  received 
the  compensation  in  the  same  character;  if, 
as  he  has  argued  to  us,  he  received  the  com- 
pensation as  assignee  of  the  contractor  then 
he  cannot  claim  against  the  defendants  to 
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have  done  the  work  as  a  surety.  In  neither 
event  has  he  sustained  any  loss  to  which  he 
can  require  his  co-sureties  to  contribute. 

The  decree  of  the  superior  court  sustain- 
ing the  demurrer  and  dismissing  the  bill 
with  costs  must  be  affirmed;  and  it  is 

So  ordered. 


(196  Mass.  609) 

HILL  v.  HILL  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Nov.  27,  1907.) 

1.  Tbusts— Parol  Tbusts— Repudiation  by 
Trustee— Remedy  op  Beneficiary. 

Where  a  grantee,  to  whom  realty  is  con- 
veyed without  consideration  under  a  parol  trust 
unenforceable  by  Rev.  Laws.  c.  74,  §  1,  cl.  4. 
providing  that  no  action  shall  be  brought  on  a 
contract  for  the  sale  of  land  unless  the  same  is 
in  writing,  etc.,  repudiates  the  trust,  the  grantor 
may  recover  the  value  of  the  realty. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Trusts,  §  607.] 

2.  Divorce— Decree  Awarding  Support  of 
Children— Enforcement— "Creditor." 

Under  Rev.  Laws,  c.  152,  §8  10-12.  29,  31, 
authorizing  the  attachment  of  a  husband's  prop- 
erty on  a  libel  by  the  wife  for  a  divorce,  etc., 
and  chapter  147,  §  3,  providing  that  no  trust 
concerning  land  shall  prevent  a  "creditor"  who 
has  no  notice  thereof  from  attaching  the  land, 
a  divorced  wife,  having  no  notice  of  a  trust  af- 
fecting land  title  to  which  is  in  her  husband's 
name,  may  attach  the  same  in  proceedings  to 
enforce  a  decree  requiring  the  husband  to  pay 
for  the  support  of  a  child  of  the  parties;  the 
word  "creditor"  including  those  who  have  a  lien 
either  by  a  legal  or  equitable  attachment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  17,  Divorce,  §  805. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1713-1726;  vol.  8,  pp.  7622,  7623.] 

3.  Same  —  Modification  of  Decree  —  Statu- 
tory Authority. 

Under  Rev.  Laws,  c.  152,  {§  25,  29,  au- 
thorizing the  court,  after  the  rendition  of  a  de- 
cree of  divorce  on  the  petition  of  either  parent, 
to  revise  or  alter  the  decree,  etc.,  a  wife,  ob- 
taining a  divorce  decree  silent  as  to  the  custody 
and  maintenance  of  a  child  of  the  parties,  may 
on  her  petition  ask  for  both,  and  the  court  on 
her  petition  has  power  to  issue  process  and  to 
proceed  to  a  decree  as  on  a  libel  for  divorce  by 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  8  803.] 

4.  Same— Enforcement  of  Decree  for  Sup- 
port. 

A  divorced  wife,  on  the  husband  failing  to 
pay  the  sums  required  by  decree  requiring  him 
to  support  a  child  of  the  parties,  attached  real 
estate  standing  in  his  name.  She  had  no  notice 
of  a  parol  trust  in  favor  of  a  third  person.  The 

ftremises  were  sold.  Held,  that  in  equity  the 
ien  of  the  wife  attached  to  the  proceeds,  which 
lien  was  superior  to  the  claim  of  a  third  person, 
not  only  so  far  as  the  proceeds  were  required 
to  pay  the  costs  of  the  wife's  suit  and  the 
amount  then  due,  but  so  far  as  it  authorized 
the  court  to  provide  that  the  balance  should  re- 
main in  court  to  await  the  further  order  there- 
of ;  the  court,  under  Rev.  Laws,  c.  152,  §§  25, 
30,  32,  having  the  right  to  retain  jurisdiction 
and  to  revise  and  enforce  its  decrees. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  17,  Divorce,  §  805.] 

Appeal  from  Superior  Court,  Worcester 
County. 

Suit  by  Ella  L  Hill  against  George  H. 


Hill,  in  which  Sarah  A.  H1U  filed  a  petition 
in  intervention.  From  a  decree  for  plain- 
tiff, and  sustaining  a  demurrer  of  plaintiff 
to  the  petition  of  the  intervenor,  she  ap- 
peals. Affirmed. 

George  T.  Dewey  and  Charles  H  Derby, 
for  appellant  Truman  R.  Hawley  and 
Thomas  A.  McAvoy,  for  appellee  Ella  L. 
Hill. 

BRALEY,  J.  In  the  original  decree  of 
divorce  which  bad  become  absolute,  no  order 
for  the  custody  and  maintenance  of  Agnes 
E.  Hill,  a  minor,  and  only  child  born  of  the 
marriage,  having  been  made,  the  former 
wife,  and  libel  lee,  brought  a  petition  In 
which  George  H.  Hill,  her  former  husband, 
was  made  respondent,  praying  for  the  cu» 
tody  of  their  daughter,  with  an  order  for 
her  maintenance,  and  that  a  special  precept 
might  Issue  directing  the  attachment  of  bis 
property  to  secure  the  payment  of  any  sum 
which  might  be  awarded.  By  a  decree  upon 
this  petition  the  child  was  placed  in  the 
custody  of  her  guardian,  with  an  order  for 
an  annual  fixed  sum  for  her  support  payable 
quarterly,  and  the  prayer  for  process  having 
been  granted,  an  attachment  was  duly' made 
of  his  real  estate.  The  payments  not  having 
been  made,  a  second  petition  was  brought 
asking  that  a  sale  of  the  attached  property 
might  be  ordered  to  satisfy  the  arrears. 
This  petition  also  was  granted,  and  under 
the  decree  a  sale  took  place  with  the  pay- 
ment of  the  net  proceeds  into  court  to  await 
Its  further  order.  A  period  of  some  four 
months  elapsed  when  the  third  and  final 
petition  was  brought,  which  after  reciting 
the  previous  petitions  and  decrees,  alleged 
that  no  payments  having  been  made,  a  large 
amount  had  accrued  which  should  be  satis- 
fied out  of  the  fund.  Before  a  decree  was 
entered  on  the  last  petition,  Sarah  A.  Hill, 
mother  of  the  respondent,  apparently  was 
allowed  to  Intervene,  and  having  been  made 
a  party  claimed  the  proceeds  under  the  terms 
of  a  parol  trust  concerning  the  land,  alleged 
to  have  existed  between  them  at  the  date 
of  the  attachment 

While  the  allegations  of  this  petition  are 
admitted  by  the  demurrer  no  evidence  is 
recited  upon  which  the  decree  on  the  third 
petition  was  based.  But  it  is  to  be  inferred 
from  the  further  recitals,  that  after  sustain- 
ing the  demurrer,  the  court  found  all  the 
substantial  averments  proved.  By  the  terms 
of  the  decree  Ella  L.  Hill  was  given  costs, 
while  the  guardian  was  awarded  the  arrears 
due,  with  a  further  direction  that  the  bat 
ance  remaining  of  the  fund  after  deducting 
these  amounts,  should  be  retained  to  await 
the  further  order  of  the  court.  If  the  at- 
tachment bad  not  been  made,  upon  his  re- 
pudiation of  the  trust  which  was  unenforce- 
able specifically  by  reason  of  Rev.  Laws,  c 
74,  §  1,  cl.  4,  the  appellant  could  have  re- 
covered from  her  son  the  value  of  the  estate 
conveyed.    O'Grady  v.  O'Grady,  162  Mass. 
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290,  293,  38  N.  E.  196;  Cromwell  v.  Norton, 
193  Mass.  291,  79  N.  E.  433.  If  the  law  were 
held  to  be  otherwise  the  statute  of  frauds 
would  become  the  effective  shield  of  fraud. 
Twomey  v.  Crowley,  137  Mass.  184, 185.  But 
Ella  L  Hill  having  bad  no  notice  of  the 
trust  when  the  property  was  attached,  un- 
der the  provisions  of  Rev.  Laws,  c.  147,  8  8, 
she  is  to  be  deemed  a  purchaser  for  value 
unless  the  argument  of  the  Intervener  pre- 
vails, that  she  cannot  be  considered  a  cred- 
itor within  the  meaning  qf  the  statute.  By 
Rev.  Laws,  c.  152,  §§  29,  3*,  the  superior 
court  Is  given  authority  to  issue  process  of 
attachment  and  execution  In  proceedings  for 
divorce,  and  may  enforce  its  decrees  for  an 
allowance  for  alimony,  or  for  maintenance 
of  the  minor  children  of  the  parties  "In  the 
same  manner  as  It  may  enforce  decrees  In 
equity."  When  an  attachment  is  ordered  it 
not  only  is  to  be  made  In  the  same  manner 
as  In  actions  at  law,  but  the  laws  governing 
such  attachments  are  expressly  declared  to 
be  applicable.  Rev.  Laws,  c.  152,  §§  11,  12. 
The  legislative  and  judicial  tendency  has  been 
uniform  to  assimilate  the  forms  of  process, 
whether  Intermediate,  or  final,  whereby 
the  remedial  functions  of  our  courts  of 
general  jurisdiction  are  exercised.  Rev. 
Laws,  c  152.  68  10,  11,  12 ;  Id.  c.  153.  §§  33, 
35;  Id.  c.  159,  88  8,  9;  Id.  c.  162,  8  14;  Id. 
c.  167,  8  80;  St.  1907,  p.  397,  c.  453,  8  1; 
Chase  v.  Chase,  105  Mass.  385,  388;  Slade 
v.  Slade,  106  Mass.  499 ;  Burrows  v.  Purple, 
107  Mass.  428;  McCann  v.  Randall,  147 
Mass.  81,  71  N.  E.  75,  9  Am.  St  Rep.  666; 
Downs  v.  Flanders,  150  Mass.  92,  22  N.  E. 
585;  Place  v.  Washburn,  163  Mass.  530.  40 
N.  E.  853;  Light  v.  Jacobs,  183  Mass.  206, 
66  N.  E.  799;  McCarthy  v.  Street  Commis- 
sioners of  Boston,  188  Mass.  338,  340,  74  N. 
E.  659. 

In  the  commercial  and  ordinary  sense  the 
designation  of  "creditor"  means  one  to  whom 
a  debt  Is  due  from  another  person,  but  In  n 
more  comprehensive  sense,  and  as  used  In  our 
statutes  governing  procedure,  and  relief,  the 
term  Includes  those  who  have  acquired  a 
lien,  either  by  a  legal  or  equitable  attach- 
ment, or  by  seizure  and  levy  on  execution. 
Sewall  v.  Sewall,  130  Mass.  201;  Bailey  v. 
Bailey,  166  Mass.  226,  44  N.  E.  143;  Purdon 
v.  Blinn,  192  Mass.  387,  389,  78  N.  E.  462; 
Snyder  v.  Smith,  185  Mass.  58,  61,  69  N.  E. 
1089  and  cases  cited;  Gay  v.  Ray,  80  N. 
E.  693.  While  In  Leyland  v.  Leyland,  186 
Mass.  420,  71  N.  E.  794,  the  question  whether 
a  decree  of  divorce,  with  an  order  and  ex- 
ecution for  alimony,  where  no  attachment 
had  been  made,  nor  execution  levied,  con- 
stituted the  divorced  wife  a  creditor  of  her 
former  husband  although  discussed,  was  not 
decided.  Yet  In  Purdon  v.  Blinn,  192  Mass. 
387,  78  N.  E.  462,  It  was  held  that  a  decree 
for  alimony  in  gross  was  a  provable  debt 
against  an  absentee,  within  the  meaning  of 
Rev.  Laws,  c.  144,  8  9,  permitting  his  prop- 
erty to  be  marshaled  for  the  benefit  of  cred- 


itors. In  harmony  with  this  general  doc- 
trine, If  an  attachment  of  the  husband's 
property  previously  has  been  granted,  a  de- 
cree either  for  costs,  alimony,  or  the  sup- 
port of  minor  children  committed  to  her 
care,  or  to  the  custody  of  a  stranger  obtain- 
ed In  divorce  proceedings  by  the  wife,  places 
her  In  the  position  of  an  attaching  creditor, 
who  is  a  purchaser  for  value  as  of  the  date 
of  the  attachment  Rev.  Laws,  c.  152,  88  10, 
25;  Burrows  v.  Purple,  ubl  supra;  Rev. 
Laws,  c.  147,  8  3;  Connlhan  v.  Thompson, 
111  Mass.  270,  271;  Woodward  v.  Sartwell, 
129  Mass.  210;  Colburn  v.  Jewell,  130  Mass. 
182;  Atty.  Gen.  v.  Mass.  Benefit  Life  Ass'n, 
173  Mass.  378,  53  N.  E.  879.  The  original 
decree  being  silent  as  to  the  custody  and 
maintenance  of  Agnes  G.  Hill,  it  was  open  to 
the  former  wife  to  ask  for  both,  and  upon 
her  petition  the  court  was  clothed  with  au- 
thority to  Issue  process,  and  to  proceed  to  a 
decree  or  decrees,  as  upon  a  libel  for  divorce 
filed  by  her.  Rev.  Laws,  c.  152,  88  25,  29. 
Upon  the  sale  on  execution  although  the  land 
was  converted  Into  money,  by  force  of  the 
attachment,  In  equity  the  lien  attached  to 
the  proceeds,  and  had  priority  over  any 
pecuniary  claim  of  Sarah  A.  Hill.  Wlggln  v. 
Hey  wood,  118  Mass.  514;  Knowles  v.  Sul- 
livan, 182  Mass.  318,  65  N.  E.  389.  See 
Worcester  v.  Boston,  179  Mass.  41,  50,  60  N. 
E  410.  But  if  the  amount  which  had  ac- 
crued for  the  support  of  the  daughter,  with 
the  costs  of  suit  was  properly  allowed,  she 
further  claims  that  the  Hen  was  then  dis- 
solved, and  the  balance  of  the  fund  should 
have  been  paid  to  her.  The  object  of  the 
attachment  was  to  secure  the  payment  of  any 
allowance  decreed  to  the  daughter,  or  to  the 
former  wife,  and  the  court  retained  Juris- 
diction upon  the  petition  of  either  party  to 
the  divorce  to  revise,  alter  or  enforce  its 
original  decree,  or  upon  her  separate  peti- 
tion thereafter  to  decree  alimony,  and  an  al- 
lowance for  the  maintenance  of  their  child. 
Rev.  Laws,  c.  152,  88  25,  30,  32;  South  worth 
v.  Treadwell,  168  Mass.  511,  47  N.  E.  03. 
See  Brigham  v.  Brlgham,  147  Mass.  159,  160, 
16  N.  E.  780.  After  a  failure  by  the  former 
husband  to  comply  with  the  original  or  later 
decrees,  the  correlative  right  remained,  to 
enforce  payment  by  the  levy  of  successive 
executions  upon  the  property  attached,  until 
It  had  been  entirely  exhausted.  Sewall  v. 
Sewall,  130  Mass.  201,  204;  Downs  v.  Flan- 
ders, 150  Mass.  92,  22  N.  E.  585.  At  the 
time  the  intervening  petition  was  filed,  these 
various  statutory  rights  had  become  vested 
In  the  former  wife  as  Incidental  to  the  di- 
vorce proceedings,  and  no  excess  of  jurisdic- 
tion having  been  shown  the  demurrer  was 
rightly  sustained,  and  the  petition  denied. 

We  have  decided  the  case  as  presented  by 
the  parties,  who  have  made  no  reference  to 
the  anomalous  character  of  the  participation 
of  a  stranger  in  the  principal  suit.  It  is, 
however,  a  matter  of  serious  consideration, 
whether  either  a  wife  or  children  who  may 
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be  in  necessitous  circumstances,  should  have 
their  primary  right  to  prompt  relief  post- 
poned to  enable  an  intervener,  who  has  an 
ample  remedy  by  an  Independent  suit,  to 
litigate  an  alleged  title  to  property  which 
has  been  lawfully  sequestrated  for  their 
benefit  Sewall  v.  Sewall,  ubl  supra;  Downs 
v.  Flanders,  ubi  supra.  Upon  this  question 
we  express  no  opinion.  See  Tuck  v.  Mann- 
ing, 150  Mass.  211,  22  N.  E.  1001,  and  Willis- 
ton  Seminary  v.  Ensthampton  Spinning  Co., 
186  Mass.  484,  72  N.  E.  67.  Compare  Ada- 
mlan  v.  Hassanbff,  189  Mass.  104,  196,  75 
N.  E.  126. 
Decree  affirmed. 


(196  Mass.  665) 

McNICHOLAS  v.  PRUDENTIAL  INS.  CO. 
OP  AMERICA. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.   Dec.  4,  1907.) 

1.  Insurance— Life  Insurance— Collection 
of  Premiums— A  uthority  of  Agents. 

A  collecting  agent  of  an  insurance  company 
issuing  a  policy  requiring  a  weekly  payment  of 
premiums  and  stipulating  that  payments  of 
premiums,  to  be  recognized  by  the  company, 
must  be  entered  "at  the  time  of  payment  in  the 
premium  receipt  book,"  and  an  agent  over  him, 
have  authority  to  correct  errors  of  entry  in  a 
premium  receipt  book. 

2.  Same— Action  on  Life  Policy— Evidence 
.  —Premium  Receipt  Book— Entries. 

In  an  action  on  a  life  policy  requiring  a 
weekly  payment  of  premiums  and  stipulating 
that  payments  of  premiums,  to  be  recognized  by 
the  company,  must  be  entered  at  the  time  of 
payment  In  the  premium  receipt  book,  evidence 
held  to  authorize  a  finding  of  a  sufficient  ex- 
planation for  the  failure  of  all  the  payments 
to  appear  on  the  book,  authorizing  a  recovery. 

3.  Same— Defenses— Waiver. 

A  company  issuing  a  life  policy  requiring 
a  weekly  payment  of  premiums,  which  receives 
the  money  of  the  wife  of  the  insured  in  conse- 
quence of  its  promise  to  recognize  the  truth  of 
her  claim  as  to  a  disputed  payment  and  to  cor- 
rect the  error  in  the  premium  receipt  book,  can- 
not repudiate  liability  because  the  policy  stipu- 
lated that  payments  of  premiums,  to  be  recog- 
nized by  the  company,  ,fmust  be  entered  at  the 
time  of  the  payment  in  the  premium  receipt 
book." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §§  1056-1070?! 

4.  Release— Validity— Instructions. 

On  the  issue  whether  a  release  of  the  claim 
on  a  life  policy  was  procured  by  fraud  of  the 
insurer's  superintendent,  an  instruction  that 
"there  is  no  evidence  of  fraud  in  the  settlement," 
and  that  if  there  was  a  dispute  between  the  par- 
ties, and  the  beneficiary  knew  at  the  time  that 
there  was  a  compromise,  a  settlement  for  a  less 
sum  than  she  claimed,  and  the  insurer  was 
guilty  of  no  fraud  and  took  no  advantage  of  her, 
the  settlement  was  binding,  but  if  there  was  no 
dispute,  or  if  she  did  not  know  the  effect  of  the 
instrument,  and  she  was  misled  in  any  way  by 
any  misrepresentations,  the  jury  might  find  that 
the  settlement  was  not  binding  on  her,  was  prop- 
er, the  quoted  phrase  meaning  that  there  was 
nothing  in  the  terms  of  the  settlement  to  show 
fraud,  and  the  remainder  of  the  charge  leaving 
the  question  of  the  superintendent's  fraud  to  the 
jury. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  42,  Release.  8  115.] 


5.  Same— Evidence— Question  fob  Jury. 

Whether  a  release  of  a  claim  under  a  life 
policy  was  procured  by  the  fraud  of  the  insurer, 
held,  under  the  facts,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  42,  Release,  f  114.] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  J.  B.  Richardson,  Judge. 

Action  by  Margaret  McNicholas,  adminis- 
tratrix of  T.  J.  McNicholas,  deceased,  against 
the  Prudential  Insurance  Company  of  Amer- 
ica. There  was  a  judgment  for  plaintiff,  and 
defendant  brings  exceptions.  Overruled. 

Arthur  P.  Teele,  for  plaintiff.  Chas.  T. 
Cottrell,  for  defendant. 

RUGG,  J.  The  exceptions  as  to  the  admis- 
sion of  evidence  respecting  the  payment  not 
entered  upon  the  "premium  receipt  book," 
and  as  to  the  policy  having  lapsed  thereby, 
must  be  overruled.  The  plaintiff  testified  that 
she  had  made  a  payment,  which  was  not  en- 
tered on  the  book ;  that  she  thereupon  had  a 
dispute  with  one  Sterling,  the  regular  col- 
lector, who  refused  to  make  the  correction, 
and  thereafter  for  a  time  she  made  no  pay- 
ment; then  one  Moody,  the  assistant  super- 
intendent of  the  defendant  at  its  Roxbury 
office,  called  and  asked  her  "why  she  was 
not  paying,"  to  which  it  was  replied  that 
she  and  Sterling  bad  "had  a  fuss  and  he  had 
cbeated  her  out  of  a  week's  Insurance";  that 
Moody  said,  "You  go  ahead  and  pay  your  in- 
surance and  I  will  make  It  all  right,  and 
what  he  cbeated  you  out  I  will  make  It  all 
right,  and  you  need  not  pay  what  you  are  in 
arrears  until  you  have  it  good  and  ready." 
To  her  statement  that  she  thought  she  was 
too  far  behind  he  said  he  would  "guarantee 
It"  She  thereupon  paid  the  premium  to 
Moody,  who  continued  to  collect  other  pre- 
miums until  her  husband's  death.  The  plain- 
tiff also  testified  that  ordinarily  she  paid 
no  attention  to  what  was  written  in  the  book 
by  the  agent,  for  she  trusted  him  and  did  not 
think  he  would  do  anything  wrong.  This  is 
action  such  as  a  reasonably  prudent  and  hon- 
est insured  might  take.  As  soon  as  she  dis- 
covered that  the  payment  she  claimed  to  have 
made  was  not  properly  entered,  she  remon- 
strated with  the  agent,  who  refused  to  make 
the  correction.  No  entry  of  payment  of  pre- 
miums could  be  made  In  the  book  except  by 
the  agent  of  the  company.  The  plaintiff  with- 
out resort  to  the  courts  could  do  nothing  more 
to  assert  her  rights.  She  paid  no  more  pre- 
miums, and  by  her  action  took  the  position 
that  she  would  have  nothing  further  to  do 
with  the  defendant  under  this  contract  The 
substance  of  the  conference  with  Moody  may 
have  been  found  to  be  that  he  agreed  that  the 
plaintiff  was  right  as  to  the  disputed  pay- 
ment and  the  agent  was  wrong,  and  that  the 
mistake  in  the  failure  to  enter  this  payment 
in  the  book  would  be  corrected,  provided  she 
would  resume  making  payments  on  the  poli- 
cy, and  that  the  plaintiff  assented  to  this 
suggestion,  relied  upon  his  promise  to  make 
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the  correction,  and  did  thereupon  begin  to 
make  payments  again.  The  authority  of  the 
collecting  agent* goes  far  enough  to  enable 
him  to  correct  errors  of  entry  in  the  pre- 
mium receipt  book.  Moody  being  an  agent 
over  Sterling  had  at  least  as  ample  power  in 
this  respect  as  the  ordinary  agent  She  made 
to  Moody  nine  payments  after  this  time,  all 
of  which  were  duly  entered  upon  the  book. 
But  the  original  error  of  nonentry  of  the  dis- 
puted payment  made  to  Sterling  was  not  cor- 
rected in  the  "premium  receipt  book." 

From  these  circumstances  it  was  competent 
for  the  jury  to  find  a  sufficient  explanation 
for  the  failure  of  all  the  payments  to  appear 
on  the  book.  They  go  beyond  a  mere  showing 
that  a  payment  bad  been  made  which  was 
not  entered  in  the  book.  McNlcholas  t.  Pru- 
dential Ins.  Co.  of  America,  191  Mass.  804- 
309,  77  N.  E.  756.  It  was  a  fraud  practiced 
t>y  the  defendant  on  the  plaintiff  to  receive 
her  money  in  consequence  of  its  promise  to 
recognize  the  truth  of  her  contention  as  to 
the  disputed  payment  and  to  correct  the  er- 
ror, and,  having  led  her  to  believe  that  she 
had  a  valid  contract,  then  to  refuse  to  per- 
form the  agreement  by  which  she  was  induc- 
ed to  make  the  payments.  The  defendant 
cannot  take  the  plaintiff's  money  paid  in  con- 
sideration of  its  promise  to  correct  an  entry 
of  payment,  and  then  repudiate  liability  be- 
cause of  a  clause  In  the  contract  of  insurance 
that  payments  of  premiums  "to  be  recognized 
toy  the  company  must  be  entered  at  the  time 
of  the  payment  in  the  premium  receipt  book." ' 
To  interpose  such  a  defense  involves  the 
fraud  of  its  own  agent  The  defendant  can- . 
not  intrench  itself  behind  such  a  contract  as 
an  Impregnable  fortress  against  the  fraud  of 
itself  or  its  agents.  There  is  nothing  Incon- 
sistent with  this  result  in  the  prior  decision 
of  this  case,  nor  In  United  States  v.  Robeson, 
•  Pet  819,  827,  9  L.  Ed.  142,  relied  upon  by 
the  defendant  Hamilton  v.  Liverpool  Ins. 
Co.,  188  U.  S.  242,  256,  10  Sup.  Ct  945,  84  L. 
Ed.  419.  The  payment  claimed  to  have  been 
made  to  the  defendant  and  not  entered  In  the 
book  might  have  been  found  by  the  Jury  to 
have  kept  the  policy  alive  until  after  the  death 
of  the  plaintiff's  intestate.  No  error  Is  dis- 
closed, either  in  the  rulings  or  refusals  to  rule 
on  this  branch  of  the  case. 

2.  The  trial  court  at  the  request  of  the 
defendant  ruled  that  "there  is  no  evidence  of 
fraud  in  the  settlement  made  In  this  case," 
tout  also  instructed  the  Jury  that  "If  there  was 
a  dispute  between  the  parties  and  she  knew 
at  the  time  that  there  was  a  compromise,  a 
settlement  for  a  lees  sum  than  she  claimed 
and  the  defendant  was  guilty  of  no  fraud  or 
misrepresentation  and  took  no  advantage  of 
her,  the  settlement  is  binding,  but  if  there 
was  no  dispute  or  If  she  did  not  know,  the 
effect  of  the  papers  and  she  was  misled  In 
any  way  by  the  situation  or  anything  said, 
or  any  misrepresentation,  the  jury  may  find 
the  settlement  not  binding  on  her."  We  un- 
-derstand  this  to  mean  that  there  was  noth- 


ing in  the  terms  of  the  alleged  settlement  to 
show  fraud  but  that  the  question  as  to  wheth- 
er "the  defendant's  superintendent  fraudu- 
lently concealed  the  nature  and  contents"  of 
the  receipt  from  the  plaintiff  was  left  to  the 
Jury.  This  was  In  accordance  with  the  for- 
mer decision.  191  Mass.,  at  p.  809,  77  N.  HL* 
at  page  757. 

The  evidence  of  the  plaintiff  upon  the  pres- 
ent record  is  slightly  less  favorable  to  her 
claim  than  that  disclosed  in  her  earlier  bill 
of  exceptions,  but  as  now  presented  she  tes- 
tified that  Moody  told  her  at  the  time  the 
815  was  paid  "that  $15  was  the  best  he  could 
get  for  her  just  then."  He  also  had  two  little 
slips  of  paper,  saying,  "I  want  you  to  sign 
your  name  on  this."  Whereupon  she  started 
to  sign  the  check  and  he  told  her  to  sign  the 
other,  not  reading  it  himself  nor  asking  her 
to  read  it  and  he  took  away  with  him  the 
slip  signed  (which  was  afterwards  identified 
as  the  release)  and  never  told  her  how  much 
money  she  was  to  get  nor  mentioned  paid-up 
value  at  all  and  she  thought  the  $15  was  a 
"part  payment"  He  had  previously  called 
for  her  policy  and  the  book  saying  that  "he 
had  good  news  for  her,"  and,  at  the  same 
time  making,  and  procuring  her  signature  to, 
the  proof  of  death  of  the  Insured.  Although 
there  are  expressions  in  other  parts  of  her 
testimony  indicating  slightly  more  frankness 
on  the  part  of  Moody,  nevertheless  the  cir- 
cumstances are  such  as  to  make  it  a  question 
of  fact  whether  there  was  not  such  fraudu- 
lent active,  and  passive  misrepresentation  by 
the  defendant's  agent  as  to  relieve  the  plain- 
tiff from  the  effect  of  the  release.  Apart 
from  the  release,  there  was  sufficient  evidence 
to  make  It  a  question  for  the  Jury  whether 
the  plaintiff  accepted  the  $15  as  a  compromise 
of  a  disputed  claim  or  as  a  payment  on  ac- 
count. No  error  appears  as  to  the  way  In 
which  the  trial  court  dealt  with  this  branch 
of  the  case. 

In  the  opinion  of  a  majority  of  the  court 
the  case  was  properly  submitted  to  the  jury. 
.  Exceptions  overruled. 

096  Mass.  567) 

RADOVSKY  v.  FALL  RIVER  SAVINGS 
BANK. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.   Nov.  26,  1907.) 

Assignments  —  Bank  Deposits  —  Bona  Fid» 
Assignee. 

Plaintiff,  having  attached  certain  property 
belonging  to  S.,  agreed  to  dismiss  the  attach- 
ment In  case  security  Was  given  for  the  debt 
whereupon  claimant  executed  an  assignment  of 
a  savings  bank  deposit  for  $193  to  plaintiff  in 
due  form,  and  the  attachment  was  thereupon  dis- 
charged. Claimant  did  not  speak  or  understand 
English,  and  in  a  suit  by  plaintiff  to  recover  the 
deposit  claimed  that  the  conversation  between 
him  and  S.  which  led  to  the  execution  of  the 
assignment  was  conducted  in  Portuguese,  and 
that  S.  told  him  that  the  assignment  was  only 
for  $45,  and  that  it  was  given  for  a  different 
purpose.  Held  that,  the  assignment  having  been 
duly  executed  and  plaintiff  having  received  it 
innocently  and  for  value,  the  fraud  of  8.  would 


Digitized  by  Google 


694 


82  NORTHEASTERN  REPORTER. 


(Mas. 


give  claimant  no  right  to  repudiate  it  as  against 
plaintiff. 

Exceptions  from  Superior  Court,  Bristol 
County;  Lloyd  E.  White,  Judge. 

Action  by  Joseph  S.  Radovsky  against  the 
Pall  River  Savings  Bank  to  recover  the 
amount  of  a  deposit  which  was  claimed  by 
Antonio  Farias  Bronco.  The  Jury  found  for 
defendant,  and  complainant  brings  excep- 
tions. Sustained. 

David  R.  Radovsky,  for  plaintiff.  Guilford 
C.  Hathaway,  for  claimant 

KNOWLTON,  C.  J.  This  action  was 
brought  against  the  defendant  savings  bank 
to  recover  $193  claimed  by  the  plaintiff  un- 
der an  assignment  from  one  Bronco,  a  deposi- 
tor in  the  savings  bank.  The  defendant  ad- 
mits the  possession  of  the  money  as  a  deposit 
and  avers  that  it  is  claimed  by  Bronco  as 
well  as  by  the  plaintiff.  Acting  under  the 
statute,  it  declared  its  willingness  to  pay  the 
money  to  the  person  entitled  to  it,  and  peti- 
tioned the  court  to  summon  Bronco  as  a 
claimant  to  come  and  establish  his  claim. 
There  has  been  a  trial  between  the  plaintiff 
and  the  claimant,  at  which  the  principal 
question  was  whether  the  assignment  from 
Bronco  to  the  plaintiff  is  valid.  The  assign- 
ment is  in  proper  form,  under  seal,  and  it 
purports  to  assign  the  money  to  the  plaintiff 
and  to  give  him  authority  to  collect  it  The 
consideration  for  It,  according  to  its  recital, 
was  the  dissolution  of  an  attachment  made 
by  the  plaintiff  upon  the  property  of  one  Sil- 
via. The  evidence  shows  that  such  an  at- 
tachment was  made  as  security  for  a  debt 
due  the  plaintiff  from  Silvia,  and  that  this 
assignment  was  given  to  the  plalntifTs  at- 
torney at  his  office,  to  stand  as  security  for 
the  payment  of  the  debt.  The  defense  relied 
on  was  stated  in  evidence  as  follows:  The 
claimant  Bronco  does  not  speak  or  under- 
stand English,  and  the  conversation  between 
him  and  Silvia  which  led  to  the  execution 
and  delivery  of  the  assignment  was  conducted 
In  the  Portuguese  language.  The  plaintiff's  at- 
torney, who  received  the  assignment  and  dis- 
charged the  attachment,  does  not  understand 
Portuguese.  According  to  Bronco's  testimony, 
Silvia  told  him  that  the  assignment  was  for 
only  $45  instead  of  $193,  and  that  it  was  giv- 
en for  a  purpose  different  from  that  express- 
ed in  it  If  his  statement  is  true  a  gross 
fraud  was  practiced  upon  him  by  Silvia.  It 
is  not  contended  that  the  plaintiff  or  his  at- 
torney had  any  knowledge  of  the  fraud,  or 
participation  in  it 

The  jury  were  instructed  that  if  Bronco 
used  due  care  in  what  he  was  signing,  a 
fraud  of  this  kind  practiced  upon  him  by  Sil- 
via would  Invalidate  the  assignment  even 
though  the  plaintiff  took  It  In  good  faith  and 
for  a  valuable  consideration.  This  Instruc- 
tion was  erroneous.  The  Instrument  was  du- 
ly executed  in  proper  form  to  bind  the  claim- 


ant, and  the  plaintiff  received  It  Innocently 
and  for  value.  The  fraud  of  a  third  person 
does  not  affect  its  validity  »ln  the  hands  of 
the  plaintiff.  The  execution  of  it  was  the 
claimant's  act  which  made  the  instrument 
binding  upon  him  unless  he  should  avoid  it 
for  fraud.  It  was  not  like  an  instrument  up- 
on which  his  signature  had  been  forged.  The 
fraud  would  enable  him  to  avoid  it  as  against 
the  fraudulent  party,  but  it  would  give  him 
no  right  to  repudiate  it  as  against  an  inno- 
cent holder.  This  has  been  decided  in  many 
cases,  some  of  which  are  very  similar  to  the 
one  now  before  us.  Lucas  v.  Owens,  113  Ind. 
521,  16  N.  E.  196:  Jones  r.  Swift  94  Ind. 
516;  Wallace  v.  Wilder  (C.  C.)  13  Fed.  707- 
715,  and  cases  cited;  Stoner  v.  Millikln,  85 
111.  218;  Yorks  County  M.  &  F.  Insurance 
Co.  v.  Brooks,  51  Me.  506 ;  Chase  v.  Hatborn, 
61  Me.  505;  Martin  v.  Campbell,  120  Mass. 
126. 

Exceptions  sustained. 


096  Mass.  US) 
SAURES  v.  STEVENS  MFG.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.   Nov.  26.  1907.) 

1.  Appeal— Veboict—  Review.. 

Where  there  is  any  evidence  on  the  issues 
of  negligence  authorizing'  their  submission  to 
a  jury,  the  Supreme  Judicial  Court  cannot  revise 
the  jury's  findings. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  3928-3934.] 

2.  Master  and  Servant— Death  of  Servant 
—Directions— Question  for  Jury. 

Where  intestate  received  an  electric  shock 
from  a  light  in  defendant's  cellar,  into  which  in- 
testate went  at  the  direction  of  his  superior  to 
get  a  rat  from  a  bleaching  vat  evidence  held  to 
require  submission  to  the  jury  of  the  question 
whether  intestate  acted  as  a  mere  volunteer  or 
pursuant  to  a  direct  order  from  his  superior. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §§  1089-1132.1 

3.  Evidence  — Uncontradicted  Evidence  — 
Weight. 

In  an  action  for  decedent's  death  while  en- 
deavoring to  get  a  rat  from  a  vat  pursuant  to 
an  alleged  direction  from  his  superior  servant, 
the  jury  were  not  bound  to  accept  evidence, 
though  uncontradicted,  that  such  superior  serv- 
ant had  no  authority  over  the  contents  of  the 
vat,  nor  to  direct  decedent  to  take  the  rat  from 
tho  vat 

4.  Master  and  Servant— Injury  to  Servant 
—Question  for  Jury. 

Where  intestate  was  killed  while  endeavor- 
ing to  get  a  rat  from  one  of  defendant's  cloth 
vats  at  the  direction  of  II.,  and  defendant's  over- 
seer did  not  deny  that  H.  was  the  second  hand, 
or  that  he  gave  orders  in  the  overseer's  absence, 
it  was  for  the  jury  to  say  whether  such  absence 
included  a  mere  transient  or  a  temporary  one. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  88  1003,  1004.) 

5.  Same. 

Where  decedent  went  into  defendant's  cel- 
lar pursuant  to  directions  from  his  superior  to 
take  a  rat  from  a  cloth  vat  and  died  from  an 
electric  shock  received  from  a  light  which  be 
used  in  such  employment,  the  court  properly 
submitted  to  the  jury  the  questions  whether  he 
was  properly  in  the  cellar  in  the  vicinity  of  the 
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and  whether  It  was  part  of  decedent's  duty 
te  the  light. 

i.  Note. — For  cases  in  point,  see  Cent.  Dig. 
34.  Master  and  Servant,  §S  1089-1132.] 

%.me — Contributory  Negligence. 
Where  decedent  went  into  defendant's  cel- 
as  directed  by  his  superior  servant,  to  get 
t  from  one  of  the  vats,  and  for  this  purpose 

an  electric  lamp  from  which  he  suffered 
;lectric  shock,  and  it  appeared  that  he  did 
hold  the  bulb  in  his  hand,  but  used  the 
y  _  in  the  ordinary  way,  the  court  properly 
nitted  the  question  whether  decedent  exer- 
d  due  care  to  the  jury. 
Sd.  Note. — For  cases  in  point,  see  Cent.  Dig. 

34,  Master  and  Servant,  §f  1089-1132.] 
Samts — Assumed  Risk. 

Where  decedent  went  into  defendant's  cellar 
ier  instructions  from  his  superior  to  extract  a 

from  a  bleaching  vat,  and  received  inju- 
s,  from  which  he  died,  from  an  electric  lamp 
the  cellar,  and  decedent  did  not  know  of  the 
ngerous  condition  of  the  lamp  or  its  connec- 
ts, he  did  not  assume  the  risk. 
!Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
1.  34,  Master  and  Servant,  §§  584,  687.] 

Same — Negligence— Question  fob  Jubt. 
In  an  action  for  the  death  of  a  servant  from 
l  electric  shock  received  from  a  lamp  main- 
lined by  defendant  in  its  cellar,  evidence  held 
>  require  submission  of  defendant's  negligence, 
l  permitting  the  lamp  to  be  and  remain  in  a 
efective  condition,  to  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ol.  34,  Master  and  Servant,  §8  1010-1030.] 

Exceptions  from  Superior  Court,  Bristol 
County ;  William  Schofield,  Judge. 

Action  by  Maria  Saures,  as  administratrix 
of  Antone  Saures,  deceased,  against  the  Ste- 
vens Manufacturing  Company.  A  verdict  was 
returned  in  favor  of  plaintiff,  and  defendant 
brings  exceptions.  Overruled. 

At  the  close  of  tbe  evidence  defendant  re- 
quested the  court  to  rule:    (1)  On  all  the 
evidence  in  the  case  the  plaintiff  is  not  en- 
titled to  recover.    (2)  There  Is  no  evidence 
of  the  defendant's  negligence,  and  therefore 
the  plaintiff  is  not  entitled  to  recover.  (3) 
There  is  no  evidence  of  the  due  care  of  the 
plaintiff's  Intestate,  and  therefore  the  plain- 
tiff is  not  entitled  to  recover.   (4)  It  was 
not  a  part  of  the  duty  of  the  plaintiff's  In- 
testate to  use  the  electric  light.   In  so  doing 
he  exceeded  his  Instructions,  and  therefore 
the  plaintiff  is  not  entitled  to  recover.  (5) 
There  is  no  evidence  that  the  plaintiff's  In- 
testate was  properly  In  the  cellar  in  the  vicin- 
ity of  this  electric  light. 

J.  W.  &  C.  R.  Cummlng8,  for  plaintiff. 
Richard  P.  Borden,  for  defendant 

SHELDON,  J.   The  verdict  in  favor  of  the 
plaintiff  was  rendered  upon  the  third  count 
of  her  declaration ;  and  it  is  only  upon  that 
count  that  the  questions  raised  by  this  bill 
of  exceptions  are  to  be  considered.  They 
arise  upon  the  defendant's  contention  that 
the  plaintiffs  Intestate,  Antone  Saures,  was 
acting  outside  the  scope  of  his  employment 
and  not  as  a  servant  of  the  defendant  when 
he  was  Injured ;  that  he  was  not  shown  to 
hare  been  in  the  exercise  of  due  care ;  and 
that  there  was  no  evidence  that  his  injury 


was  due  to  negligence  on  the  part  of  the  de- 
fendant The  case  is  a  close  one  for  each  of 
these  questions;  but  If  there  was  any  evi- 
dence upon  which  they  could  be  submitted  to 
the  Jury  we  cannot  revise  the  finding  which 
has  been  made.  Hayes  v.  Moulton,  194  Mass. 
157,  163,  104,  80  N.  E.  215. 

1.  There  was  evidence  upon  which  the  Jury 
could  find  that  Saures,  the  plaintiff's  intes- 
tate, was  employed  by  the  defendant  in  its 
bleaching  room,  to  clean  up  and  do  general 
work;  that  on  the  morning  of  the  accident 
a  rat  was  found  in  tbe  bleaching  room,  and 
that  Heddleston,  tbe  second  hand,  who  was 
in  charge  at  the  time,  gave  an  order  to  catch 
the  rat  but  the  rat  got  through  a  hole  In  the 
floor  Into  a  vat  In  the  cellar,  In  which  cloth 
was  being  soaked  and  cleansed  in  an  acid 
mixture;  that  Saures,  seeing  this,  in  order 
to  prevent  the  cloth  from  being  spoiled,  took 
off  his  clothes,  put  on  his  overalls,  went  In- 
to the  cellar,  and,  for  the  purpose  of  getting 
the  rat  out  of  the  vat  took  an  electric  light 
which  hung  from  the  ceiling  of  the  cellar 
and  which  the  men  were  accustomed  to  take 
and  carry  around  the  vats ;  and  that  he  was 
injured  by  a  shock  of  electricity  from  the 
lamp  or  its  wires,  which  caused  his  death. 
The  testimony  to  these  facts  consisted  mainly 
of  statements  of  Saures  himself,  admitted 
apparently  without  objection  under  Rev. 
Laws,  c  175,  §  66. 

The  defendant's  counsel  has  addressed  to 
us  an  able  argument  in  support  of  his  con- 
tention that  from  these  facts  Saures  must 
be  deemed  to  have  been  a  mere  volunteer  in 
going  into  the  cellar  to  find  the  rat  that  the 
order  given  by  Heddleston  to  "catch  the  rat" 
was  rather  an  ejaculation  such  as  all  the 
men  were  making  than  an  order  given  In  the 
conduct  of  the  defendant's  business;  that  If 
It  could  be  considered  an  order  It  applied 
merely  to  the  situation  that  existed  while  the 
rat  was  running  about  the  floor  of  the  bleach- 
ing room,  and  could  not  properly  be  inter- 
preted as  a  command  to  go  down  cellar,  take 
the  light  and  fish  the  rat  out  of  the  vat  es- 
pecially In  view  of  the  fact  that  the  words 
were  addressed  to  all  present  but  no  one 
other  than  Saures  went  further  than  to  Join 
in  the  present  pursuit  of  the  rat  In  the  bleach- 
ing room.  Gouin  v.  Wampanoag  Mills,  172 
Mass.  222,  51  N.  B.  1078 ;  Desautels  v.  Clou- 
tier,  189  Mass.  349,  75  N.  B.  703,  1  L.  R.  A. 
(N.  S.)  669,  109  Am.  St  Rep.  641;  Bamford 
v.  O.  H.  Hammond  Co.,  191  Mass.  479,  78  N. 
B.  115. 

But  we  are  of  opinion  that  this  question 
was  for  the  Jury.  It  was  for  them  not  only 
to  find  whether  what  was  said  by  Heddles- 
ton was  an  order  to  the  men,  but  to  deter- 
mine its  purport  and  meaning.  They  might 
say  that  the  act  of  Saures  in  changing  his 
clothes  and  gdlng  into  the  cellar  was  in  the 
presence  and  met  the  approval  of  the  second 
hand,  and  that  this  bore  upon  the  scope  of 
his  previous  order.  And  the  defendant's  con- 
tention that  Heddleston  upon  his  own  uncon- 
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tradlcted  testimony  had  no  authority  over 
the  cloth  In  this  vat  and  no  control  over 
Saures,  and  so  that  the  defendant  was  not 
bound  by  his  order  If  given,  is  disposed  of  by 
the  fact  that  the  jury  were  not  bound  to  ac- 
cept this  testimony  even  though  uncontra- 
dicted. And  Hathaway,  the  defendant's  over- 
seer, though  called  by  It  to  testify,  did  not  de- 
ny that  Heddleston  was  the  second  hand,  or 
that  he  gave  orders  In  Hathaway's  absence. 
It  was  for  the  Jury  to  say  whether  this  in- 
cluded a  merely  transient  or  temporary  ab- 
sence. And  on  the  evidence  It  could  not  be 
said  that  Saures  was  not  acting  within  the 
scope  of  his  duty  in  taking  the  electric  light 
to  see  whether  the  rat  was  still  in  the  vat, 
and  If  so,  to  get  it  out  This  whole  question 
was  for  the  jury,  and  the  defendant's  fourth 
and  fifth  requests  were  properly  refused. 
Patnode  v.  Warren  Cotton  Mills,  157  Mass. 
283,  287,  32  N.  E.  161,  34  Am.  St  Rep.  275; 
Mehan  v.  Lowell  Electric  Light  Co.,  102 
Mass.  53,  59,  78  N.  E.  385. 

2.  Nor  could  the  defendant's  third  request 
have  been  given.  We  have  already  seen  that 
It  could  have  been  found  that  Saures  was 
properly  in  the  cellar  and  had  a  right  to  use 
the  lamp.  It  also  might  have  been  found 
that  this  was  a  portable  light  provided  and 
intended  to  be  used  around  the  vats.  The 
burns  upon  the  plaintiff's  hands  and  the  ab- 
sence of  any  such  cuts  as  would  probably 
have  been  caused  by  the  broken  glass  If  he  had 
had  the  bulb  in  bis  hands  and  had  thus  bro- 
ken it  would  tend  to  Indicate,  In  connection 
with  the  testimony  as  to  previous  leaks  from 
the  wires,  that  he  did  not  have  the  bulb  In 
his  hands,  but  was  using  the  lamp  in  the  usu- 
al and  ordinary  way.  Victoria  Martins,  a 
witness  called  by  the  defendant  testified  to 
Saures'  statement  that  he  took  hold  of  the 
wire  and  not  of  the  bulb.  Nor  were  the  Jury 
bound  to  believe  that  whenever  a  witness 
spoke  of  "the  lamp"  he  referred  to  the  glass 
bulb  alone  in  contradistinction  to  the  whole 
arrangement  of  wires,  bulb  and  socket  which 
together,  according  to  common  speech,  consti- 
tuted the  lamp.  While  the  evidence  was  no 
doubt  meager,  it  cannot  be  said  that  there 
was  no  evidence  as  to  the  cause  of  the  acci- 
dent within  the  rule  of  McCarty  v.  Clinton 
Gaslight  Co.,  193  Mass.  76,  78  N.  E.  739,  and 
cases  there  cited.  Most  of  the  specific  con- 
tentions made  here  by  the  defendant  were 
rather  for  the  jury  than  for  us.  In  our  opin- 
ion this  question  was  properly  submitted  to 
the  Jury.  Mehan  v.  Lowell  Electric  Light 
Co.,  192  Mass.  53,  78  N.  E.  385.  And  for  the 
same  reasons  and  In  view  of  the  character  of 
the  risk  and  the  fact  that  Saures  seems  to 
have  known  nothing  as  to  the  condition  of 
the  lamp  or  its  connections,  it  cannot  be  said 
that  be  had  assumed  the  risk  of  the  accident 
which  happened. 

3.  The  most  difficult  point  in  the  case  Is 
upon  the  question  of  the  defendant's  negli- 
gence; but  upon  careful  consideration  of  the 


evidence  stated  in  the  bill  of  exceptions  we 
are  of  opinion  that  this  question  also  was 
(or  the  jury.  If  the  plaintiff  received  his 
shock  directly  from  the  wire,  as  the  jury 
might  have  found,  this  would  indicate  that 
there  was  a  leakage  of  electricity  resulting 
from  a.  defective  condition  of  the  insulation, 
the  wiring,  or  the  electrical  connections,  or 
all  of  them.  This  would  not  be  enough  to 
hold  the  defendant  without  further  evidence 
of  its  negligence.  Saxe  v.  Walworth  Mfg. 
Co.,  191  Mass.  338,  77  N.  E.  883,  114  Am.  St 
Rep.  613;  Mehan  v.  Lowell  Electric  Light 
Co.,  192  Mass.  53,  60,  78  N.  E  385.  But 
there  was  further  evidence.  Prom  the  tes- 
timony of  Cobal  and  Rezeins  as  to  the  shocks 
received  by  them,  it  might  have  been  found 
that  the  same  defects  had  existed,  though  la 
a  less  serious  form,  for  three  weeks  before 
the  injury  to  the  plaintiff's  intestate.  Upon 
the  testimony  of  Hart,  Clifford  and  Dunlap, 
It  might  have  been  found  that  by  proper 
tests  the  defect  might  have  been  discovered 
and  remedied,  and  that  such  tests  ought  to 
have  been  made.  The  defendant's  superin- 
tendent testified  that  he  did  not  know  what 
Insulating  material  had  been  used  where  the 
wires  entered  the  socket  of  this  lamp,  and 
could  not  state  whether  there  had  been  any 
Inspection  of  this  wire  since  Its  installation. 
Dunlap,  the  defendant's  chief  engineer  and 
electrician,  testified  that  it  was  his  practice 
to  examine  the  electrical  apparatus  with  a 
torch  or  candle  "to  find  out  If  there  were  any 
loose  connections,  any  pulleys  rubbing  against 
the  wires,  if  there  were  any  wires  too  near 
to  a  pulley  or  too  near  to  a  pipe,  and  for  bare 
places  in  the  wire."  It  cannot  be  said  as 
matter  of  law  that  such  examinations  came 
up  to  the  standard  of  the  systematic  weekly 
tests  which  the  defendant's  expert  witness 
Clifford  testified  on  cross-examination  "would 
be  ample  and  desirable,"  Plainly  it  was  for 
the  jury  to  say  both  what  inspections  were 
made  and  whether  they  were  sufficient  In 
number  and  in  character.  Accordingly  the 
defendant's  second  request  could  not  have 
been  given.  Cahill  v.  New  England  Tele- 
phone &  Telegraph  Co.,  103  Mass.  415,  79  N. 
E.  821. 

It  follows  from  what  has  been  said  that 
the  first  request  was  properly  refused,  and 
the  case  was  rightly  submitted  to  the  Jury. 

Exceptions  overruled. 

(196  Mass.  628) 

CITIZENS'  LOAN  ASS'N  v.  BOSTON  &  M, 
R.  R. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Nov.  27,  1907.) 

1.  Bankruptcy — Discharge  or  Bankrupt— 

Debts  Discharged. 

A  debt  is  not  extinguished  by  a  discharge 
in  bankruptcy,  but  only  the  remedy  on  the  debt 
is  at  an  end. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  G,  Bankruptcy,  3  764.] 
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2.  Assignments  —  Assignments  of  Future 
Wages  Undeb  Existing  Employment — Va- 
lidity. .  . 

An  assignment  of  future  earnings  which 
may  accrue  under  an  existing  employment  is 
valid,  and  the  assignee  obtains  thereby  a  pres- 
ent right,  perfect  in  itself,  requiring  no  fur- 
ther action  on  his  part,  which  right  may  be 
enforced  either  at  law  or  in  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
toI.  4,  Assignments,  §  20.] 

3.  Same.  .  . 

An  assignment,  executed  February  27,  1905, 
of  future  wages  which  may  accrue  to  the  as- 
signor under  an  existing  employment  from  that 
date  until  January  1,  1908,  to  secure  a  valid 
debt  due  to  the  assignee,  is  valid  by  Rev.  Laws, 
c.  106,  8  63,  Id.  c.  102,  §§  U,  57-67,  and  Id. 
c.  189,  $8  32-34,  relating  to  assignments  of 
wages,  and  is  not  affected  by  St.  1905,  p.  224.  c 
308,  or  St.  1906.  p.  366,  c  390,  providing  that 
no  assignment  of  future  wages  shall  be  valid 
for  a  period  exceeding  two  years,  unless  made 
to  secure  a  debt,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assignments,  §  20.] 

4.  Bankruptcy— Discharge  of  Bankrupt— 
Liens  Not  Affected. 

An  assignment  of  wages  which  may  accrue 
under  an  existing  employment,  made  before  the 
bankruptcy  of  the  employe,  without  fraud,  to 
secure  a  valid  debt,  and  duly  recorded,  may  be 
enforced,  after  the  employe's  discharge  in  bank- 
ruptcy, by  the  assignee,  who  did  not  prove  his 
debt  in  bankruptcy;  the  assignment  being  a 
lien  preserved  by  Bankr.  Act  July  1,  1898,  c. 
541,  §  67d.  30  Stat.  564  [U.  S.  Comp.  St  1901,  p. 
3450],  unaffected  by  the  discharge  in  bank- 
ruptcy. 

Exceptions  from  Superior  Court,  Worcester 
County;  F.  A.  Gaskill,  Judge 

Action  by  the  Citizens'  Loan  Association 
against  the  Boston  &  Maine  Railroad.  There 
was  a  Judgment  for  plaintiff  on  an  agreed 
statement  of  facts,  and  defendant  brings  ex- 
ceptions. Affirmed. 

Plaintiff  and  defendant  are  domestic  cor- 
porations. On  February  27,  1905,  and  for 
a  long  time  prior  thereto,  Steven  J.  Wescott 
was  In  the  employ  of  defendant  as  a  conduct- 
or. On  that  day  Wescott,  for  a  valuable  con- 
sideration, and  as  security  for  the  payment 
of  a  note  given  by  him  to  plaintiff,  and  for 
money  loaned,  assigned  to  plaintiff  all  claims 
which  he  might  thereafter  nave  against  de- 
fendant for  moneys  becoming  due  between 
that  date  and  January  1,  1908,  for  services. 

Webster  Thayer,  Hollis  W.  Cobb,  and  Fred 
A.  Walker,  for  plaintiff.  Chas.  H.  Thayer 
and  Alex.  H.  Bullock,  for  defendant 

RUGG,  J.  The  single  question  presented 
by  this  appeal  is  whether  an  assignment  of 
wages  to  be  earned  in  an  existing  employ- 
ment, given  before  bankruptcy,  without  fraud, 
and  upon  sufficient  consideration,  to  secure 
a  valid  subsisting  debt,  and  duly  recorded, 
can  be  enforced,  after  the  discharge  in  bank- 
ruptcy of  the  assignor,  as  to  wages  earned 
In  the  course  of  the  original  employment,  by 
the  creditor,  who  has  not  proved  his  debt 
In  bankruptcy.  A  debt  is  not  extinguished 
l>y  a  discharge  in  bankruptcy.  The  remedy 
upon  the  debt,  and  the  legal,  but  not  the  mor- 


al, obligation  to  pay,  Is  at  an  end.  The  ob- 
ligation itself  is  not  canceled.  Champion 
v.  Buckingham,  165  Mass.  76,  42  N.  E.  498; 
Heather  v.  Webb,  2  C.  P.  D.  1.  An  assign- 
ment of  future  earnings,  which  may  accrue 
under  an  existing  employment,  Is  a  valid 
contract  and  creates  rights,  which  may  be 
enforced  both  at  law  and  in  equity,  which- 
ever may  in  a  particular  case  be  the  ap- 
propriate forum.  Tripp  v.  Brownell,  12  Cush. 
376;  Weed  v.  Jewett,  2  Mete.  608,  37  Am. 
Dec.  115;  Brackett  v.  Blake,  7  Mete.  335,  41 
Am.  Dec.  442;  Hartey  v.  Tapley,  2  Gray, 
565;  Gardner  v.  Hoeg,  18  Pick.  168;  Taylor 
v.  Lynch,  5  Gray,  49;  Lannan  v.  Smith,  7 
Gray,  150;  St  Johns  v.  Charles,  105  Mass. 
262;  Lazarus  v.  Swan,  147  Mass.  330,  333, 
17  N.  E.  665;  James  v.  Newton,  142  Mass. 
366,  8  N.  E.  122,  56  Am.  Rep.  602.  These 
cases  proceed  upon  the  theory  that  the  work- 
er under  contract  for  service,  though  indef- 
inite as  to  time  and  compensation  and  ter- 
minable at  will  has  an  actual  and  real 
interest  in  wages  to  be  earned  in  the  future 
by  virtue  of  his  contract.  He  may  recover 
for  an  unjustifiable  interference  with  such 
an  employment,  as  for  an  injury  to  any  oth- 
er vested  property  right.  Moran  v.  Dunphy, 
177  Mass.  485,  59  N.  E.  125,  52  L.  R.  A.  115, 
83  Am.  St  Rep.  289;  Berry  v.  Donovan,  188 
Mass.  353,  74  N.  E.  603,  5  L.  R.  A.  (N.  S.) 
899,  108  Am.  St  Rep.  499.  It  is  plain  that 
one  may  sell  wool  to  be  grown  upon  his  own 
sheep,  or  a  crop  to  be  produced  upon  his 
own  land,  but  not  that  to  be  grown  or  pro- 
duced upon  the  sheep  or  land  of  another.  No 
more  can  one  assign  wages,  where  there  is 
no  contract  for  service.   Jones  v.  Richardson, 

10  Mete.  481;  Low  v.  Pew,  108  Mass.  347, 

11  Am.  Rep.  357.  But  profitable  employment 
Is  a  reality.  Wages  to  be  earned  by  virtue 
of  an  existing  employment  are  no  more 
shadowy  or  Insubstantial  than  the  fleece  of 
next  spring  or  the  crop  of  the  following  au- 
tumn. Money  to  accrue  from  such  service 
is  not  a  bare  expectancy  or  mere  possibility, 
but  a  substance  capable  of  grasp  and  de- 
livery. It  constitutes  a  present,  existing, 
right  of  property,  which  may  be  sold  or  as- 
signed as  any  other  property.  Although  not 
In  the  manual  possession  of  the  assignor,  it 
Is  in  his  potential  possession.  The  transfer 
of  this  potential  possession  creates  the  as- 
signee a  lienor  upon  the  property  right  The 
holder  of  such  an  assignment  stands  upon 
a  firmer  plane  than  the  mortgagee  of  future 
acquired  property,  who  has  only  the  right 
by  contract  to  act  betimes  In  the  future  for 
his  protection.  Wasserman  v.  McDonnell, 
190  Mass.  326,  76  N.  E.  959.  The  assignee 
of  wages  to  be  earned  under  an  existing  con- 
tract gets  a  present  right  perfect  in  Itself, 
requiring  no  future  action  on  his  part  Con- 
tracts for  personal  service  are  of  such  a  char- 
acter that  their  breach  is  in  appropriate 
cases  enjoined.  Lumby  v.  Wagner,  1  De  G., 
M.  &  G.  604;  Duff  v.  Russell,  133  N.  T.  678, 
31  N.  E.  622;  Whitwood  Chemical  Co.  v. 
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Hardmaa  [1891]  2  Ch.  416.  See  Phlla.  Base 
Ball  Club  T.  Lajoie,  202  Pa.  210,  51  Atl.  073, 
58  L.  R.  A.  227,  90  Am.  St  Rep.  G27.  It  may 
be  taken  for  granted  that  the  right  to  future 
wages  to  be  earned  under  such  a  contract 
does  not  pass  to  the  trustee  In  bankruptcy. 
Nor  are  we  dealing  here  with  a  contract  as 
to  labor  In  terms  or  spirit  contrary  to  pub- 
lic policy,  as  In  Parsons  v.  Trask,  7  Gray, 
473,  66  Am.  Dec.  502.  But  on  the  contrary, 
assignments  of  wages  are  recognized  as  valid 
by  statute.  Rey.  Laws,  c.  189,  89  32,  33,  34; 
Id.  c.  102,  §§  51,  57  to  67,  both  inclusive;  Id. 
c.  106,  8  63.  The  present  case  Is  not  affected 
by  St  1905,  p.  224,  c.  808,  or  St  1906,  p.  800, 
c  390. 

Specific  performance  of  contracts  to  labor 
like  tbat  In  question  will  not  be  enforced. 
Arthur  v.  Oakes,  63  Fed.  310-318,  11  C.  C.  A. 
209,  25  L.  R.  A.  414;  Robertson  v.  Baldwin, 
165  U.  S.  275,  17  Sup.  Ct.  320,  41  L.  Ed.  715. 
It  Is  only  where  labor  has  been  voluntarily 
performed  that  the  question  now  presented 
can  arise.  It  Is  possible  tbat  an  agreement 
to  execute  an  assignment  falling  short  of 
the  creation  of  a  Hen,  Is,  when  the  wages 
have  been  actually  earned,  enforceable  In 
equity,  even  after  a  subsequent  bankruptcy 
or  Insolvency.  We  do  not  decide  this,  how- 
ever. Edwards  v.  Peterson,  80  Me.  3G7,  14 
Atl.  936,  6  Am.  St  Rep.  207;  Stott  v.  Franey, 
20  Or.  410,  26  Pac.  271,  23  Am.  St  Rep.  132. 
At  lowest  the  assignment  In  question  became 
"a  specific  equitable  lien  on  the  fund"  (Triste 
v.  Child,  21  Wall.  441,  22  L.  Ed.  023),  or  was 
"an  independent  collateral  agreemeut  given 
by  way  of  guaranty  or  other  security"  for 
the  main  debt  and  there  Is  no  reason  why 
such  an  agreement  should  not  outlive  the 
remedy  upon  the  debt  to  secure  which  It  was 
given  (Sbaw  v.  Sllloway,  145  Mass.  503,  507, 
14  N.  E.  783).  In  either  event  It  was  not 
dissolved  by  the  bankruptcy.  We  have  con- 
sidered the  contrary  authorities  of  In  re  West 
(D.  C.)  128  Fed.  205,  In  re  Home.  Discount 
Co.  (D.  C.)  147  Fed.  538,  and  Leltch  v.  North- 
ern Pacific  Ry.  Co.,  95  Minn.  35,  103  N.  W. 
704,  with  the  deference  to  which  they  are 
entitled.  They  proceed  upon  considerations 
as  to  the  effect  of  an  assignment  of  wages 
and  the  rights  vesting  thereunder  In  the 
assignee,  as  well  as  public  policy  pointed 
out  In  the  latter  case,  which  are  Inconsistent 
with  what  we  conceive  to  be  sound  reason- 
ing, and  opposed  to  the  numerous  decisions 
of  this  court  above  cited  concerning  rights 
acquired  under  assignments  of  wages.  In 
the  absence  of  a  decision  to  the  same  effect 
by  the  Supreme  Court  of  the  United  States, 
we  cannot  accede  to  them  as  authoritative. 
Nor  do  we  perceive  anything  inconsistent 
with  the  conclusion  we  have  reached,  in 
Clark  v.  Clark,  17  How.  315,  15  L.  Ed.  77, 
East  Lewisbury  v.  Marsh,  91  Pa.  96,  Christian 
&  Craft  Grocery  Co.  v.  Michael  Lyons,  121 
Ala.  84-87,  25  South.  571,  77  Am.  St  Rep. 
80,  Williams  v.  Chambers,  Q.  B.  337,  and 
Hanover  Nat  Bank  v.  Moyses,  186  U.  S.  192, 


22  Sup.  Ct  857,  46  L.  Ed.  1113,  which  ar» 
cited  as  generally  supporting  authorities  in 
Re  Home  Discount  Co.,  ubl  supra. 

The  assignment  to  the  plaintiff  Is  a  Hen 
which  was  preserved  by  section  67d  of  the 
bankruptcy  act  of  July  1,  1898  (30  Stat  GG4, 
c.  541  [U.  S.  Comp.  St  1901,  p.  3450]),  and 
was  not  affected  by  the  discharge  In  bank- 
ruptcy of  the  assignor.  This  conclusion  is 
supported  by  Mallln  v.  Wenham,  209  111.  252, 
70  N.  E.  564,  65  L.  R.  A.  602,  101  Am.  St 
Rep.  233. 

Judgment  affirmed. 


a9S  Maw.  487> 
BARRETT  v.  TOWNB  et  aL 
WORTHINGTON  v.  SAME. 
(Supreme  Judicial  Court  of  Massachvwtts. 
Hampden.   Nov.  26,  1907.) 

1.  Attorney  akd  Client  —  Autiiohitt — Tn* 

MIRATION  OF  RELATION. 

Where  a  testator  employed  counsel  to  de- 
fend his  brother  in  a  certain  action,  not  retain- 
ing any  control  over  the  proceeding,  there  was 
not  such  a  relation  of  attorney  and  client  as 
would  terminate  on  the  death  of  the  principal, 
under  the  rule  that  the  death  of  the  principal 
revokes  the  agent's  authority. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  8  127.] 

2.  Executors  and  Administrators— Liabil- 
ity of  Estate— Contracts— Survivorship. 

Where  express  words  of  limitation  to  the 
contrary  are  not  found,  the  presumption  is  that 
the  promisor  intends  to  bind  his  personal  rep- 
resentatives; and  hence,  where  a  testator  em- 
ployed counsel  to  defend  hig  brother  in  a  cer- 
tain action  from  beginning  to  end  and  to  make 
the  best  defense  possible,  no  restriction  being 
pin  cod  on  the  counsel,  the  contract  survived  the 
testator  and  was  enforceable  against  bis  ex- 
ecutors. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  f  732.) 

8.  Same. 

Testator  employed  plaintiffs  to  defend  his 
brother.  Testator's  executors  notified  plaintiff 
tbat  no  liability  for  further  outlay  would  be 
recognized  unless  specifically  authorised.  Plain- 
tiff asserted  his  intention  to  proceed  under  the 
contract,  and  was  told  that  the  agreement  would 
be  performed.  Held  to  be  an  assent  to  conform 
to  Its  terms. 

[Ed.  Note.'— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  f  411)6.) 

4.  Appeal  and  Error— Exceptions— Waives. 

A  request  for  a  ruling,  which  is  not  argued, 
will  be  treated  as  waived. 

[Ed.  Note.— For  cases  In  point  see  Cent,  Dig: 
vol.  3,  Appeal  and  Error,  §§  4256-4201.) 

Exceptions  from  Superior  Court,  Hampden 
County;  William  Schofield,  Judge. 

Separate  actions  by  Harrison  J.  Barrett 
and  by  one  Worthington  against  Edward  S. 
Towne  and  others,  executors.  Findings  for 
plaintiffs,  and  defendants  except  Exceptions 
In  both  cases  overruled. 

James  B.  Carroll  and  William  Hamilton, 
for  plaintiffs.  N.  P.  Avery,  for  defendants. 

BRALET,  J.  These  are  actions  of  contract 
to  recover  for  disbursements  incurred  and 
professional  services  rendered  at  the  request 
of  the  testator  in  behalf  of  his  brother,  who 
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had  been  jointly  Indicted  with  the  plaintiff, 
Barrett,  for  a  conspiracy  under  the  provi- 
sions of  Rev.  St  U.  S.  f  5440  [U.  S.  Comp. 
St.  1901,  p.  3676].  At  the  time  Barrett  was 
employed  to  assist  in  the  defense,  the  con- 
tract luto  which  the  parties  entered  is  stated 
by  the  auditor  In  these  words:  "The  testa- 
tor expressed  to  the  plaintiff  his  desire  that 
on  account  of  his  brother's  reputation,  and 
his  own  wish  to  clear  his  name,  the  best  pos- 
sible defense  should  be  made,  and  as  it  was 
Impossible  for  his  brother  by  reason  of  his 
physical  condition  to  assist  In  the  prepara- 
tion, he  instructed  the  plaintiff  to  undertake 
the  work  and  he  promised  and  agreed  with 
the  plaintiff  to  pay  him  one-half  of  the  ex- 
penses that  might  be  Incurred;"  The  con- 
tract with  the  plaintiff,  Worthington,  who 
was  engaged  In  the  general  practice  of  law 
at  Washington,  where  the  auditor  finds  that 
he  had  achieved  a  high  reputation  for  pro- 
fessional skill  and  ability,  is  equally  compre- 
hensive. The  testator  then  said,  that  "he 
wished  to  engage  his  services  to  defend  his 
brother.  •  •  *  He  wanted  him  defended 
from  the  beginning  to  the  end,  and  would 
leave  It  to  the  plaintiff  to  make  the  best  de- 
fense possible;  that  so  far  as  his  brother's 
defense  Involved  the  defense  of  Barrett, 
*  *  *  If  the  trial  or  trials  were  upon 
joint  indictments,  the  plaintiff  should  take 
up  the  defense  of  the  two,  and  if  the  trial 
was  of  Barrett  alone  upon  a  separate  *  *  * 
indictment,  then  he  assumed  no  pecuniary 
responsibility  for  such  defense."  In  reliance 
upon  these  respective  agreements  each  plain- 
tiff accordingly  devoted  himself  to  the  prep- 
aration and  trial  of  the  case,  which  took 
place  after  the  testator's  death,  and  resulted 
in  an  acquittal.  They  are  severally  barred, 
however,  from  recovery,  although  the  actual 
disbursements  made  and  value  of  the  profes- 
sional services  performed  after  death  com- 
prise In  each  case  very  nearly  the  whole  of 
the  claim,  If  as  the  defendants  assert  the 
performance  of  the  contracts  depended  upon 
the  continued  existence  of  the  life  of  the  tes- 
tator. In  the  first  case  they  contend  that  the 
promise  being  strictly  personal  died  with  the 
promisor,  while  in  the  second,  the  relation 
of  attorney  and  client  had  been  established 
between  the  plaintiff  and  their  testator,  which 
also  was  terminated  immediately  upon  his 
death.  Browne  v.  McDonald,  129  Mass.  66; 
Marvell  v.  Phillips,  162  Mass.  399,  401,  38 
N.  E.  1117,  26  L.  R.  A.  416,  44  Am.  St.  Rep. 
370;  Gleason  v.  Dodd,  4  Mete.  333,  341. 

Undoubtedly,  at  common  law,  when  not 
coupled  with  an  Interest,  the  death  of  the 
principal  revokes  the  authority  of  the  agent 
The  agency  ceases,  because  the  power  to  act 
Is  dependent  upon  the  control  and  direction 
of  another,  which  has  been  withdrawn  by 
death.  Combes  Case,  9  Co.  766;  Farnum  v. 
Bou telle,  13  Mete.  159;  Marlett  v.  Jackman, 
3  Allen,  287,  294;  Lincoln  v.  Emerson,  108 
Mass.  87 ;  Brown  v.  Cushman,  173  Mass.  368, 
53  N.  E.  860;  Bank  of  New  York  v.  Vander- 


horst  32  N.  T.  553,  555;  Long  ▼.  Thayer,  150 
U.  S.  520,  14  Sup.  Ct.  189,  37  L.  Ed.  1167. 
Compare  Cassiday  v.  McKenzle,  4  Watts  & 
S.  (Pa.)  282,  39  Am.  Dec.  76;  Ish  v.  Crane, 
8  Ohio  St.  520;  Id.,  13  Ohio  St.  574;  Dick 
v.  Page,  17  Mo.  234,  57  Am.  Dec.  267;  Lewis 
v.  Kerr,  17  Iowa,  73;  Carrlger's  Adm'r  v. 
Withlngton,  26  Mo.  311,  72  Am.  Dec.  212; 
Deweese  v.  Muff,  57  Neb.  17,  77  N.  W.  361, 
42  L.  R.  A.  789,  73  Am.  St  Rep.  488.  If  the 
plaintiffs  had  died  it  may  be  conceded  that 
the  contracts  would  have  then  terminated, 
for  performance  by  them  depended  entirely 
upon  their  personal  efforts.  Marvel  v.  Phil- 
Hps,  162  Mass.  399,  38  N.  E.  1117,  26  L.  R.  A. 
416,  44  Am.  St.  Rep.  370 ;  Kernochan  v.  Mur- 
ray, 111  N.  Y.  306,  18  N.  E.  868,  2  L.  R.  A. 
183,  7  Am.  St.  Rep.  744 ;  Campanarl  v.  Wood- 
man, 15  C.  B.  400.  But  as  no  act  was  re- 
quired to  be  done  either  by  the  testator  him- 
self, or  In  his  name,  a  complete  performance 
was  possible  without  any  direction  or  inter- 
vention on  his  part  If  at  his  own  expense 
he  had  procured  the  attendance  of  a  physi- 
cian to  treat  his  brother  until  cured  of  a  phys- 
ical ailment  or  had  contracted  with  a  grocer 
to  furnish  him  provisions  for  a  year,  there 
would  be  great  difficulty  In  saying  that  In  ei- 
ther Instance  his  death  during  performance 
ended  all  further  liability  because  his  estate 
was  not  bound.  Manifestly  such  a  construc- 
tion Instantly  would  defeat  the  very  object 
for  the  accomplishment  of  which  he  purpose- 
ly had  obligated  himself.  In  principle  the 
present  case  must  be  treated  as  parallel  with 
the  Illustration.  The  various  services  were 
neither  to  be  performed,  nor  was  the  case 
to  be  conducted  in  bis  behalf.  The  guilt  or 
Innocence  of  the  decedent  was  not  In  Issue, 
but  that  of  his  brother  with  whom  Barrett 
bad  been  Joined  They  only,  were  the  princi- 
pals and  clients,  without  whose  consent  and 
co-operation  the  case  could  not  be  prepared 
for  trial,  and  without  whose  authority  coun- 
sel could  not  lawfully  appear  In  their  defense. 
After  such  appearance,  they  alone  would  be 
bound  by  the  acts  and  admissions  of  their  at- 
torney made  In  the  course  of  litigation,  and 
until  it  was  finally  closed.  Lewis  v.  Sumner, 
13  Mete.  269;  WIeland  v.  White.  109  Mass. 
392;  Moulton  v.  Bowker,  115  Mass.  36,  15 
Am.  Rep.  72 ;  Eliot  v.  Lawton,  7  Allen,  274, 
83  Am.  Dec.  683;  Stone  v.  Bank  of  Com- 
merce, 174  U.  S.  412,  422,  19  Sup.  Ct.  747,  43 
L.  Ed.  1028.  The  employment  of  the  plain- 
tiffs was  coextensive  with  the  subject-matter 
with  which  the  parties  dealt  and  they  were 
not  only  engaged  to  assist  In  Its  preparation, 
but  to  make  "the  best  defense"  of  the  broth- 
er's case.  This  duty  Involved  securing  wit- 
nesses and  procuring  their  attendance,  with 
the  payment  of  all  necessary  incidental  ex- 
penses which  might  be  necessary  either  be- 
fore or  during  the  trial  itself.  No  express 
limitation  of  time  within  which  these  serv- 
ices should  be  performed,  or  the  required  dis- 
bursements made  was  named.  Very  plainly 
the  plaintiffs  rightly  understood  that  the 
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testator  contemplated  and  intended  that  the 
period  of  performance  should  be  measured 
solely  by  the  time  which  ordinarily  would  be 
requisite  In  the  orderly  progress  of  litigation 
of  this  class  and  magnitude.  Adams  v.  Fos- 
ter, 5  Cusb.  156;  Folsom  v.  McDonough,  6 
Cush.  208,  209 ;  Lowe  v.  Harwood,  139  Mass. 
138,  29  N.  E.  53S;  Minneapolis  Gaslight  Co. 
v.  Kerr-Murray  Mfg.  Co.,  122  U.  S.  300,  7 
Sup.  Ct.  1187,  30  L.  Ed.  1190. 

The  general  rule  is  settled,  that  where  ex- 
press words  of  limitation  to  the  contrary  are 
not  found,  the  presumption  Is  that  the  prom- 
isor Intends  to  bind  his  personal  representa- 
tives. Harrison  v.  Conlan,  10  Allen,  85,  86. 
See  Mills  v.  Smith,  193  Mass.  11,  78  N.  E. 
765,  6  L  R.  A.  (N.  S.)  865.  Tbe  intention 
of  tbe  parties  furnishes  the  true  criterion, 
which  must  be  gathered  from  tbe  language 
they  employ,  while  each  case  as  It  arises 
must  be  largely  decided  upon  its  particular 
facts.  It  was  his  unqualified  purpose  to  pro- 
cure an  acquittal  of  his  brother  through  tbe 
means  of  a  full  preparation  of  the  defense, 
and  the  professional  efforts  of  competent 
counsel,  by  becoming  pecunlarly  responsible, 
as  he  certainly  did,  to  pay  all  expenses.  Stone 
v.  Walker,  13  Gray,  613.  But  his  undertak- 
ing went  no  further.  He  did  not  intend  to 
assume  tbe  power  of  control,  either  by  him- 
self, or  by  a  substitute,  over  the  proceedings 
at  any  stage.  The  alleged  conspirators  while 
thus  receiving  the  benefit  of  his  aid  were  left 
absolutely  free  to  conduct  thejr  own  case 
from  beginning  to  end  as  they  deemed  best, 
and  tbe  requirements  of  appropriate  legal 
procedure  demanded.  If  thus  construed,  each 
contract  remained  In  force,  while  this  condi- 
tion of  affairs  compelled  the  active  continu- 
ance of  the  services  of  the  respective  plain- 
tiffs. It  therefore  survived  the  death  of  the 
testator,  and  his  executors  became  bound  to 
its  performance.  White  v.  Allen,  133  Mass. 
423;  Eliot  National  Bank  v.  Beal,  141  Mass. 
566,  570,  6  N.  E.  742;  Drummond  v.  Crane, 
159  Mass.  577,  35  N.  E.  90,  23  L.  R.  A.  707, 
38  Am.  St  Rep.  460;  Phillips  v.  Blatchford, 
137  Mass.  510,  514 ;  In  re  Grapel  v.  Hodges, 
112  N.  Y.  419,  20  N.  E.  542 ;  Janln  v.  Browne, 
59  Cal.  37,  44;  McCann  v.  Pennie,  100  Cal. 
547,  35  Pac.  158;  Volk  v.  Stowell,  98  Wis. 
386.  393,  74  N.  W.  118.  Nor  was  this  obllga^ 
tion  discharged  by  tbe  conversation  between 
the  plaintiff,  and  one  of  the  executors  before 
any  Indebtedness  on  the  Items  in  the  first 
case  had  been  incurred.  In  response  to  a 
verbal  notice  then  given,  that  they  would 
not  recognize  any  liability  for  further  out- 
lays unless  specifically  authorized,  the  plain- 
tiff asserted  his  intention  to  proceed  under 
the  contract  The  Immediate  reply,  that  the 
testator's  agreement  would  be  performed, 
must  be  treated  as  an  assent  to  conform  to 
its  terms. 

In  the  first  case,  the  second,  seventh  and 
eighth  requests  for  rulings  not  having  been 
argued  must  be  treated  as  waived,  and  in 
both  cases  for  the  reasons  stated,  the  other 


rulings,  which  are  made  the  subject  of  tbe 
exceptions,  were  properly  refused. 
Exceptions  in  both  cases  overruled. 


(136  Man.  5S3) 

KINGSBURY  et  at.  v.  CHAPIN.  Treasure* 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Nov.  26,  1907.) 

1.  Taxation— Collateral  Inhebitance  Tax 
—Stock  of  Cobpobation  of  Two  States. 

Stock  of  a  railroad  company,  incorporated, 
doing  business,  and  owning  property,  not  only 
in  Massachusetts,  but  in  neighboring  stater,  bat 
having  only  a  single  issue  of  stock,  is  "property 
within  the  jurisdiction  of  the  commonwealth, 
under  Rev.  Laws,  c.  15,  §  1,  St.  1905,  p.  481, 
c.  "470.  and  St.  1906.  p.  453,  c  436,  authorizing 
taxation  of  collateral  inheritance,  so  as  to  enable 
the  state  to  subject  it  to  taxation  as  against  a 
nonresident  owner. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  §8  1S61-1864.J 

2.  Same— Value  of  Stock. 

For  the  purpose  of  a  collateral  inheritance 
tax  in  Massachusetts  of  stock  of  a  railroad  com- 
pany incorporated,  doing  business,  and  owning 
property  not  only  in  the  state  but  in  neighbor- 
ing states,  but  having  only  a  single  issue  of 
stock,  the  stock  should  be  valued  on  the  basis 
of  representing  only  that  portion  of  the  property 
of  the  company  situated  within  the  state. 

3.  Same  —  Property  Subject  to  Tax  —  Pat- 
went  of  Debts. 

Executors  of  a  nonresident  testator,  by 
using  the  property  within  the  state  for  payment 
of  debts  and  legacies,  to  the  exemption  of  the 
property  in  the  stare  of  testator's  domicile,  can- 
not relieve  it  from  liability  to  a  tax  on  suc- 
cession imposed  by  the  law  of  Massachusetts; 
but  only  a  proportional  part  of  the  property  in 
Massachusetts  may  be  used  in  making  such  pay- 
ment, and  the  balance  is  subject  to  such  tax. 

Case  reserved  from  Supreme  Judicial  Court, 
Worcester  County. 

Suit  by  Frederick  H.  Kingsbury  and  others, 
executors,  against  Arthur  B.  Chapin,  Treas- 
urer and  Receiver  General,  to  determine  the 
amount  of  succession  taxes.  Both  parties 
objected  to  the  decree  of  the  probate  court, 
and  appealed  to  a  Justice  of  the  Supreme 
Judicial  Court,  who  reserved  the  case  for 
the  full  court  Affirmed. 

Ernest  H.  Vaughan  and  Edward  T.  Esty, 
for  petitioners.  Charles  A.  Williams,  for  par- 
ty having  like  Interest  with  plaintiff.  Dana 
Malone,  Atty.  Gen.,  and  Fred  T.  Field,  Asst 
Atty.  Gen.,  for  Treasurer  and  Receiver  Gen- 
eral. 

KNOWLTON,  a  J.  This  bill  Is  brought 
by  the  executors  of  the  will  of  Julia  B.  Thay- 
er, late  of  Keene  In  tbe  state  of  New  Hamp- 
shire, for  instructions  in  regard  to  the  pay- 
ment of  succession  taxes  claimed  in  behalf 
of  this  commonwealth.  A  part  of  the  proper- 
ty left  by  tbe  testatrix  was  stock  in  railroad 
corporations,  incorporated  in  this  state,  and 
owning  and  operating  railroads  therein  which 
extend  beyond  tbe  boundaries  of  tbe  state  In- 
to other  states  in  which  the  companies  are 
also  incorporated.  The  corporations  referred 
to  are  the  Worcester,  Nashua  &  Rochester 
Railroad  Company,  the  Norwich  &  Worcester 


Digitized  by  Google 


Mass.) 


KINGSBURY  v.  CHAPIN. 


701 


Railroad  Company,  the  FItchburg  Railroad 
Company,  the  Boston  &  Albany  Railroad  Com- 
pany, the  Providence  &  Worcester  Railroad 
Company,  the  New  York,  New  Haven  & 
Hartford  Railroad  Company,  and  the  Old 
Colony  Railroad  Company.  The  material  aver- 
ments In  regard  to  each  of  these  corpora- 
tions are  substantially  the  same,  so  far  as 
they  relate  to  the  question  in  dispute,  name- 
ly, that  they  are  engaged  in  the  transporta- 
tion of  passengers  and  freight  between  the 
different  states,  and  in  interstate  commerce 
and  commerce  with  foreign  nations,  and  are 
incorporated  under  the  laws  of  one  or  more 
states  besides  Massachusetts,  and  own  fran- 
chises granted  by  these  states,  and  property, 
real  and  persona  1,  tangible  and  Intangible,  lo- 
cated In  Massachusetts  and  in  one  or  more 
of  these  other  states.  Although  all  the  stat- 
utes of  the  different  states  touching  the  sub- 
ject were  made  a  part  of  the  evidence,  we 
have  been  referred  to  no  differences  In  them, 
nor  to  any  of  their  provisions  except  those 
stated  generally  in  the  bill.  We  Infer  from 
the  pleadings,  the  agreed  facts  and  the  argu- 
ments that  each  of  these  companies  is  in- 
corporated in  each  of  the  states  into  which 
its  road  runs ;  that  in  each  case  the  name  is 
the  same  in  each  state,  and  there  is  recogni- 
tion by  each  state  of  the  fact  that  the  corpora- 
tion is  connected  with  the  corporation  of  the 
same  name  in  the  other  state,  in  such  a  way 
that  the  two,  deriving  their  authority  from 
two  different  sources,  are  parts  of  one  gen- 
eral organization  engaged  in  a  single  general 
enterprise,  and  exhibiting  activities  and  own- 
ing property  In  two  or  more  states,  while 
held  In  the  same  ownership.  It  is  averred 
by  the  petitioners  and  admitted  by  the  re- 
spondent that  "in  the  case  of  all  the  railroad 
companies  there  Is  but  a  single  Issue  of  cap- 
ital stock  representing  all  the  property  of  the 
said  companies."  In  a  sense,  such  a  railroad 
company  is  a  domestic  corporation  In  each  of 
the  states  where  It  is  incorporated  and  owns 
and  operates  a  railroad.  We  think  that 
stock  In  such  a  corporation  is  "property  with- 
in the  Jurisdiction  of  the  commonwealth," 
under  the  language  of  our  statute  authorizing 
taxation  of  collateral  Inheritance.  Rev.  Laws, 
c  15,  §  1 ;  St  1905,  p.  481,  c.  470 ;  St  1906, 
p.  453,  c.  436.  We  think  It  Is  property  within 
the  Jurisdiction  of  the  commonwealth  In  a 
constitutional  sense,  such  as  to  enable  the 
state  to  subject  it  to  taxation  as  against  a 
nonresident  owner.  This  follows  from  the 
decisions  and  the  reasoning  In  Greves  v. 
Shaw,  173  Mass.  205.  53  N.  B.  372,  and  In 
Moody  v.  Shaw,  173  Mass.  375,  53  N.  B.  891. 
See,  also,  American  Coal  Co.  v.  County  Com- 
missioners, 59  Md.  185 ;  St  Albans  v.  Nation- 
al Car  Co.,  57  Vt  68 ;  State  v.  Travelers'  Ins. 
Co.,  70  Conn.  590,  40  Atl.  465,  66  Am.  St. 
Rep.  138;  Travelers'  Ins.  Co.  v.  Connecticut 
185  U.  S.  364,  22  Sup.  Ct.  673,  46  L.  Ed.  949. 
That  an  Inheritance  of  stock  In  a  domestic 
corporation  by  a  nonresident  owner  Is  taxa- 
ble has  been  settled  In  New  York.   Matter  of 


Bronson,  150  N.  Y.  1,  44  N.  B.  707,  34  L.  R. 
A.  238,  55  Am.  St.  Rep.  632 ;  Matter  of  Fitch, 
160  N.  Y.  87,  54  N.  E.  701 ;  Matter  of  Jones, 
172  N.  Y.  575,  65  N.  E.  570,  60  L.  R.  A.  476.  , 
See,  also,  Attorney  General  v.  New  York 
Breweries  Co.  [1898]  1  Q.  B.  205,  s.  c.  [1899] 
A.  C.  62.  It  has  also  been  adjudged  that  the 
same  rule  applies  to  corporations  which  are 
Incorporated  in  two  states.  Matter  of  Coo- 
ley,  186  N.  Y.  220,  78  N.  B.  939.  This  case 
presented  the  question  whether  stock  of  a 
nonresident  testator  in  the  Boston  &  Albany 
Railroad  Company  should  be  taxed  under  the 
inheritance  law  of  New  York  at  Its  value, 
treating  the  stock  as  representing  all  the 
property  of  the  doubly  incorporated  New  York 
and  Massachusetts  corporation,  or  at  a  less 
value,  treating  it  as  representing  only  that 
portion  of  the  property  which  belonged  In 
the  state  of  New  York.  It  was  held  that  the 
payment  should  be  on  the  latter  theory.  The 
court  said,  "The  authorities  are  asserting 
jurisdiction  of  and  assessing  his  stock  only 
because  it  is  held  In  the  New  York  corpora- 
tion of  the  Boston  &  Albany  Railroad  Com- 
pany. But  we  know  that  said  company  is 
also  incorporated  as  a  Massachusetts  corpo- 
ration, and,  presumably  by  virtue  of  such 
latter  Incorporation,  It  has  the  same  powers 
of  owning  and  managing  corporate  property 
which  it  possesses  as  a  New  York  corpora- 
tion. In  fact  the  location  of  physical  prop- 
erty and  the  exercise  of  various  -corporate 
functions  give  greater  Importance  to  the 
Massachusetts  than  to  the  New  York  corpora- 
tion, and  the  problem  Is  whether,  for  the 
purpose  of  levying  a  tax  upon  decedent's 
stock  upon  the  theory  that  it  is  held  in  and 
under  the  New  York  corporation,  we  ought 
to  say  that  such  latter  corporation  owns  and 
holds  all  of  the  property  of  the  consolidated 
corporation,  wherever  situated,  thus  entirely 
Ignoring  the  existence  of  and  the  ownership 
of  property  by  the  Massachusetts  corporation. 
It  needs  no  particular  illumination  to  demon- 
strate that  if  we  take  such  a  view,  it  will 
clearly  pave  the  way  to  a  corresponding  view 
by  the  authorities  and  courts  of  Massachu- 
setts that  the  corporation  in  that  state  owns 
all  of  the  corporate  property,  wherever  situ- 
ated, and  we  shall  then  further  and  directly 
be  led  to  the  unreasonable  and  Illogical  re- 
sult that  one  set  of  property  is  at  the  same 
time  solely  and  exclusively  owned  by  two  dif- 
ferent corporations,  and  that  a  person  hold- 
ing stock  should  .be  assessed  upon  the  full 
value  of  his  stock  in  each  jurisdiction.  *  *  * 
We  shall  have  each  state  exacting  full  com- 
pensation upon  one  succession,  and  a  clear 
case  of  double  taxation.  And  If  the  corpora- 
tion had  been  compelled,  for  sufficient  rea- 
sons, to  take  out  Incorporation  In  6  or  20 
other  states,  each  one  of  them  might  take 
the  same  view  and  Insist  upon  the  same  ex- 
action, until  the  value  of  the  property  was  in 
whole  or  large  proportion  exhausted  in  pay- 
ing for  the  privilege  of  succession  to  it 
While  undoubtedly  the  legislative  authority 
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is  potent  enough  to  prescribe  and  enforce 
double  taxation,  it  Is  plain  tbat,  measured  by 
ordinary  principles  of  Justice,  the  result  sug- 
gested would  be  inequitable  and  might  be 
seriously  burdensome."  A  similar  view  was 
taken  in  State  v.  Metz,  32  N.  J.  Law,  199. 

It  is  contended  by  the  petitioners  that, 
with  any  other  construction,  the  statute,  in 
its  application  to  a  case  like  this,  would  be 
unconstitutional,  and  they  refer  to  the  cases 
In  which  It  Is  decided  that,  in  assessing  a 
property  tar  upon  a  corporation,  the  property 
owned  by  it  in  another  state  and  the  fran- 
chise conferred  by  another  state  cannot  be 
included  In  fixing  its  value.  The  collection 
of  a  tax  levied  on  such  a  basis  would  be  a 
taking  of  property  without  due  process  of 
law.  Louisville  &  Jefferson  Ferry  Co.  v. 
Kentucky,  188  U.  S.  385,  23  Sup.  Ct  463,  47 
L.  Ed.  513 ;  D.,  L.  &  W.  Railroad  Co.  v.  Penn- 
sylvania, 198  U.  S.  341,  25  Sup.  Ct.  669, 
49  L.  Ed.  1077;  Union  Transit  Co.  v.  Ken- 
tucky, 199  U.  S.  194,  26  Sup.  Ct  36,  50  L. 
Ed.  150.  The  present  case  concerns  the  Im- 
position of  an  excise  tax  upon  the  privilege 
of  passing  the  title  to  property  on  the  death 
of  its  owner.  It  is  not  a  property  tax,  but 
strictly  an  excise  or  franchise  tax,  although 
the  amount  of  it  may  be  made  dependent  to 
a  greater  or  less  extent  upon  the  value  of 
property.  It  Is  very  plainly  shown  in  Plura- 
mer  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct  829, 
44  L.  Ed.  998,  that  property  which  Is  not 
taxable  as  such  may  constitutionally  be  con- 
sidered undt  .-  a  statute,  in  fixing  the  amount 
of  an  excise  tax. 

Without  deciding  that  the  Legislature  could 
not  constitutionally  Include  In  the  value  of 
the  stock  for  the  purpose  of  fixing  this  tax 
all  property  of  the  corporation  wherever  sit- 
uated, we  are  of  opinion  that  Its  value  for 
this  purpose  was  intended  to  be  limited  by 
the  value  of  the  franchise  and  property  which 
it  specially  represents  within  this  common- 
wealth. In  a  sense,  the  stock  in  each  state 
may  be  said  to  represent  all  the  property  of 
the  corporation  in  different  states.  But  the 
principal  reasons  for  a  local  act  of  Incorpora- 
tion in  each  state  relate  only  to  the  property 
in  that  state.  As  a  domestic  corporation,  In 
a  strict  sense,  it  Is  confined  to  the  state 
which  gives  it  its  charter,  and  when  there  is 
also  a  similar  act  of  incorporation  in  another 
state  where  it  has  property  and  does  business 
in  the  same  way,  the  rights,  privileges  and 
obligations  which  belong  peculiarly  to  do- 
mestic corporations  should  be  only  those 
which  are  recognized  In  the  state  where  the 
franchise  Is  granted.  So  far  as  the  Jurisdic- 
tion of  a  state  to  impose  taxation  depends 
upon  the  ownership  of  property,  it  is  limited 
to  that  which  is  within  the  state.  In  a  case 
like  the  present  where  corporate  power  is 
exercised  under  two  franchises  of  the  same 
kind,  granted  by  two  adjacent  states,  and 
where  the  ownership  is  represented  by  a  sin- 
gle issue  of  stock,  recognized  alike  by  both 
states,  we  think  that  tor  Jurisdictional  pur- 


poses and  determining  values  In  Imposing 
taxes,  the  stock  In  each  state  should  be  held 
to  represent  only  the  property  within  that 
state.  This  view  Is  strengthened  by  the  ex- 
press provisions  to  that  effect  In  our  recent 
legislation  in  regard  to  the  taxation  of  cor- 
porate franchises.  St  1903,  pp.  448,  448,  c. 
437,  §*  72-74 ;  St  1906,  p.  572,  c.  463,  pt.  2,  § 
212;  St.  1906,  p.  628,  pt  3,  8  126.  The  rule 
which  we  have  adopted  is  made  a  part  of  our 
last  act  In  regard  to  inheritance  taxes.  St 
1907,  p.  801,  a  563,  §  2.  In  this  particular 
the  decree  of  the  probate  court  is  correct 

The  remaining  question  is  whether  the  ex- 
ecutors, by  using  the  stock  in  Massachusetts 
corporations  for  the  payment  of  debts  and 
legacies,  to  the  exemption  of  the  property  In 
New  Hampshire,  could  relieve  It  from  liabil- 
ity to  a  tax  upon  succession  imposed  by  our 
law.  We  are  of  opinion  that  they  could  not 
It  was  decided  In  Hooper  v.  Bradford,  178 
Mass.  95,  59  N.  E.  678,  that  taxes  under  this 
statute  are  to  be  assessed  on  the  value  of 
the  testator's  property  at  the  time  of  his 
death.  The  rights  of  all  parties,  Including  the 
rights  of  the  commonwealth  to  Its  tax,  vest 
at  the  death  of  the  testator.  It  Is  true  that 
the  Interest  of  a  legatee  is  subject  to  an  ac- 
counting ;  but  it  Is  an  Interest  In  the  existing 
fund,  and  it  is  analogous  to  tbat  of  a  cestui 
que  trust.  The  executors  cannot,  by  Inde- 
pendent action  in  attempting  to  marshal  as- 
sets according  to  their  personal  wishes,  en- 
large or  diminish  the  rights  of  legatees,  or 
of  the  commonwealth.  The  property  in  Mas- 
sachusetts is  subject  to  the  Jurisdiction  of 
our  courts,  and  the  executors  must  use  and 
appropriate  it  according  to  law.  Greves  v. 
Shaw,  173  Mass.  205-209,  53  N.  E.  372 ;  Cal- 
lahan v.  Woodbridge,  171  Mass.  595,  51  N.  E. 
176.  The  debts,  the  legacies  In  Massachu- 
setts exempt  from  taxation  and  the  expenses 
of  administration  are  chargeable  upon  the 
general  assets,  as  well  those  in  New  Hamp- 
shire as  those  in  Massachusetts,  and  only  a 
proportional  part  of  the  property  In  Massa- 
chusetts should  be  used  in  paying  them.  The 
balance  Is  subject  to  the  payment  of  a  tax 
under  the  statute.  The  decision  of  the  pro- 
bate court  upon  this  part  of  the  case  was 
correct 

Decree  affirmed. 


(196  Mass.  524) 

BONIN  v.  BALLARD  et  at 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.  Nov.  26,  1907.) 

1.  Appeal  —  Review  —  Presumptions— Con- 
tention on  Appeai/— Effect. 

Where  several  counts  of  a  declaration  rest 
on  the  averment  tbat  plaintiff  was  an  employe" 
of  defendants,  or  one  of  them,  but  on  appeal 
plaintiff  contends  that  he  was  not  such  employe, 
directing  a  verdict  for  defendant  on  those  counts 
will  not  be  held  error,  since  it  will  be  assumed 
that  he  made  the  same  contention  below. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  3748.] 


Digitized  by  Google 


Mass.) 


BONIN  v.  BALLARD 


703 


2.  Master  and  Sebvant  —  Negligence  — 
Pleading— Variance. 

Proof  that  the  stones,  one  of,  which  fell  on 
plaintiff  and  injured  him,  were  merely  tempo- 
rarily put  in  a  pile  in  the  quarries  operated  by 
defendants,  will  not  support  an  allegation  that 
plaintiff  was  injured  by  reason  of  some  defect 
in  the  condition  of  defendants'  ways,  works,  and 
machinery. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig; 
vol.  34.  Master  and  Servant,  §§  861-876.] 

3.  Same— Injury  to  Servant — Sufficiency 
of  Evidence. 

Where  it  appeared  from  plaintiff's  testi- 
mony that  the  fall  of  a  stone  which  injured  him 
might  have  been  due  to  the  carelessness  of  a 
fellow  servant,  and  from  defendant's  testimony 
it  appeared  that  it  was  due  to  plaintiff's  own 
negligence,  and  there  was  no  evidence  of  such 
unknown  danger  as  to  require  warning,  there 
could  be  no  recovery. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §8  954-977.] 

4.  Same— Res  Ipsa  Loquitur— Application 
of  Doctrine. 

In  an  action  for  personal  injuries  received 
in  a  stone  quarry,  where  there  was  no  evidence 
to  show  that  the  ways  and  appliances  of  the 
quarry  were  in  an  unsafe  condition,  or  that 
there  was  such  a  state  of  affairs  as  made  it  the 
duty  of  the  one  managing  it  to  give  any  in- 
structions, warning,  or  information  to  plaintiff, 
the  doctrine  of  res  ipsa  loquitur  does  not  apply. 

Exceptions  from  Superior  Court,  Worcester 
County ;  William  Cushlng  Wait,  Judge. 

Action  by  Clement  Bonin,  2d,  against  Har- 
ry Ballard  and  another.  Directed  verdict  for 
defendants,  and  plaintiff  excepts.  Exceptions 
overruled. 

The  stone  quarry  where  plaintiff  was  In- 
jured was  part  of  the  trust  estate  of  John 

5.  Ballard,  of  which  defendant  Mary  A.  Bal- 
lard, his  widow,  was'  trustee.  Defendant 
Harry  Ballard  was  operating  the  quarry  for 
the  trustee,  and  was  in  actual  management 
thereof  for  her.  Count  2  of  the  declaration 
alleged  that  plaintiff  was  injured  by  reason  of 
some  defect  In  the  condition  of  the  ways, 
works,  and  machinery  of  the  defendants. 

H.  L.  Parker,  Jr.,  for  plaintiff.  Henry  F. 
Harris  and  Charles  C.  Milton,  for  defendants. 

SHELDON,  J.  Apart  from  the  difficulty  in 
the  way  of  maintaining  an  action  against  the 
two  defendants  jointly  (Mulchey  v.  Methodist 
Religious  Society,  125  Mass.  487,  489),  the 
plaintiff  could  not  recover  upon  the  first 
count  of  his  declaration  because  there  was  no 
evidence  of  negligence  on  the  part  of  the 
defendant  Harry  Ballard.  As  to  the  other 
counts,  It  would  perhaps  be  enough  to  say 
that  each  of  them  rests  upon  the  averment 
that  the  plaintiff  was  a  servant  of  one  or  both 
of  the  defendants;  and,  as  he  has  contended 
In  this  court,  that  he  did  not  become  and  was 
not  such  a  servant,  and  may  be  presumed  to 
have  made  the  same  contention  in  the  supe- 
rior court,  the  verdict  was  rightly  ordered 
upon  this  contention;  for  if  there  was  no 
such  relation,  the  plaintiff  must  fail  upon 
each  of  these  counts.  But  we  prefer  to  pass 
upon  the  merits. 


The  jury  doubtless  might  have  found  upon 
the  evidence  that  although  the  plaintiff  was 
in  the  general  employ  of  the  People's  Coal 
Company,  that  company  had  so  lent  his 
services  to  the  Ballard  estate  that  the  con- 
trol over  him  had  passed  for  the  time  to 
that  estate,  and  that  at  the  time  of  the  ac- 
cident he  was  a  servant  of  the  defendant 
Mary  A.  Ballard  as  the  trustee  of  that  es- 
tate, and  had  as  against  her  the  rights  of  a 
servant.  Delory  v.  Blodgett,  185  Mass.  126, 
69  N.  E.  1078,  64  L.  R.  A.  114,  102  Am.  St. 
Rep.  328,  and  cases  there  cited.  There  Is 
nothing  in  Oulighan  v.  Butler,  189  Mass.  287, 
290,  75  N.  E.  726,  Inconsistent  with  this. 

But  there  was  no  evidence  of  any  defect 
in  the  ways,  works  or  machinery  of  this 
quarry.  The  stones  of  which  one  fell  upon 
the  plaintiff  were  merely  temporarily  put  In 
a  pile,  and  could  In  no  sense  be  considered 
a  part  of  such  ways,  works  or  machinery. 
Feeney  v.  York  Mfg.  Co.,  189  Mass.  336,  75  N. 
E.  733.  They  were  like  the  pile  of  boards  in 
Campbell  v.  Dearborn,  175  Mass.  183,  55  N.  E. 
1042.  This  pile  was  not  intended  to  be  Itself 
used  by  the  workmen,  like  the  staging  In 
Prendible  v.  Connecticut  River  Mfg.  Co.,  160 
Mass.  131,  35  N.  E.  675.  Accordingly  the 
action  could  not  be  maintained  upon  the  sec- 
ond count  of  the  declaration. 

Nor,  if  we  assume  that  Sullivan  could  have 
been  found  to  be  a  superintendent  within 
the  meaning  of  Rev.  Laws,  c.  106,  8  71,  cl.  2, 
was  there  any  evidence  of  negligence  on  his 
part  It  does  not  appear  that  he  had  any 
reason  to  suppose  that  he  was  sending  the 
plaintiff  into  a  dangerous  place  without  prop- 
er warning.  It  is  not  shown  that  there  was 
any  such  unknown  danger  as  to  require  a 
warning.  Sampson  v.  Holbrook,  192  Mass. 
421,  78  N.  E.  127.  If  the  plaintiffs  own  testi- 
mony Is  to  be  followed,  the  fall  of  the  stone 
that  injured  him  may  have  been  due  to  the 
carelessness  of  his  fellow  servants  In  the 
course  they  adopted  to  break  up  the  larger 
stones.  If  the  defendants'  testimony  is  to  be 
followed,  it  was  due  to  the  plaintiffs'  own 
negligence.  There  could  be  no  recovery  upon 
the  third  count 

As  to  the  fourth  count,  It  is  enough  to  say 
that  there  was  no  evidence  to  show  either 
that  the  ways  and  appliances  of  the  quarry 
were  in  an  unsafe  condition,  or  that  there 
was  any  such  state  of  affairs  as  made  it  the 
duty  of  Harry  Ballard  to  give  any  Instruc- 
tion, warning  or  information  to  the  plaintiff. 
Davis  v.  Forbes,  171  Mass.  548,  51  N.  E.  20, 
47  L.  R.  A.  170;  Kanz  v.  Page,  168  Mass. 
217,  218,  46  N.  E.  620;  Duffy  v.  New  York, 
New  Haven  &  Hartford  Railroad,  192  Mass. 
28,  77  N.  E.  1031 ;  Stuart  v.  West  End  Street 
Railway,  163  Mass.  391,  40  N.  E.  180.  The 
doctrine  of  res  Ipsa  loquitur  has  no  bearing 
upon  this  case;  and  the  cases  relied  on  by 
the  plaintiff  are  not  applicable. 

Exceptions  overruled. 
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(196  Mass.  MS) 

TILTON  et  al.  T.  TII/TON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.  Nov.  26,  1907.)  . 

Wnxs— Set-Off  of  Debt  Against  Legacy. 

Under  Rev.  Laws,  c.  135,  §  21,  providing 
that,  if  a  legacy  be  made  to  a  relative  of  testa- 
tor and  he  die  before  testator,  his  issue  surviv- 
ing testator  shall  "take  the  same  estate  which 
the  person  whose  issue  they  are  wonld  have 
taken  if  he  had  survived  the  testator,"  they* 
take  the  legacy  as,  under  Rev.  Laws,  c.  141,  5 
23,  the  legatee  would  have  taken  it.  subject  to 
set-off  in  the  probate  court  of  the  debts  of  the 
legatee  to  testator's  estate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  1796.] 

Case  Reserved  from  Supreme  Judicial 
Court,  Essex  County. 

Petition  of  Charles  H.  Tilton  and  others, 
executors  of  George  Henry  Tilton,  deceased, 
against  Palmer  Tilton.  From  a  decree  of  the 
probate  court  that  the  amount  due  the  es- 
tate of  testator  from  the  father  of  Palmer 
Tilton,  a  legatee  under  the  will,  who  died 
before  testator,  be  deducted  from  the  amount 
of  the  legacy,  the  balance  to  be  paid  said 
Palmer  Tilton,  he  appealed  to  the  Supreme 
Judicial  Court,  which  reserved  the  case  for 
the  full  court.  Affirmed. 

Geo.  W.  S.  Hart  and  Joseph  N.  Palmer, 
for  appellant  Frank  Paul,  for  appellees. 

KNOWLTON,  C.  J.  The  petitioners  are 
executors  of  a  will  which  contains  a  legacy 
of  $3,000  to  one  Palmer  Tilton,  a  nephew  of 
the  testator.  This  nephew  died  before  the 
death  of  the  testator,  leaving  as  his  only 
child  the  respondent,  Palmer  Tilton.  Were 
It  not  for  the  provision  contained  in  Rev. 
Laws,  c.  135,  §  21,  this  legacy  would  have 
lapsed.  Under  that  provision  the  respondent 
takes  it.  His  father,  the  original  legatee, 
was  indebted  to  the  testator  in  the  sum  of 
$1,500.  and  the  only  question  In  the  case  is 
whether  the  respondent  takes  the  legacy  sub- 
ject to  a  set-off  or  takes  the  whole  of  it,  ab- 
solutely. 

It  Is  provided  by  Rev.  Laws,  c.  141,  5  23, 
that  "a  debt  due  to  the  estate  of  a  deceased 
person  from  a  legatee  or  distributee  of  such 
estate,  shall  be  set  off  against  and  deducted 
from  the  legacy  to  such  legatee,  or  from  the 
distributive  share  of  such  distributee;  and 
the  probate  court  shall  hear  and  determine 
the  validity  and  amount  of  any  such  debt, 
and  may  make  all  necessary  or  proper  de- 
crees and  orders  to  effect  such  set  off  or  de- 
duction," etc.  Except  for  this  new  mode  of 
collection  of  a  debt,  thus  secured  to  the  ex- 
ecutors by  proceedings  in  the  probate  court, 
this  enactment  is  in  accordance  with  the 
previous  practice  and  the  law  In  Massachu- 


setts. Allen  v.  Edwards,  136  Mass.  138; 
Jones  v.  Treadwell,  169  Mass.  430,  48  N.  B. 
339.  Under  this  statute  a  pecuniary  legacy 
to  a  debtor  of  the  testator  Is,  in  legal  effect, 
a  gift  of  the  sum  stated,  less  the  amount  of 
the  indebtedness  due  from  the  legatee. 

The  precise  question  Is  whether  the  statute 
which  saves  a  legacy  from  lapsing  puts  the 
estate  of  the  testator  In  any  worse  position 
than  It  would  have  been  in  If  the  original 
legatee  had  survived,  or  puts  the  substituted 
legatee  in  any  better  position,  In  reference 
to  the  legacy,  than  his  ancestor  would  have 
been  in  if  he  had  not  died. 

If  we  seek  to  discover  the  purpose  of  the 
Legislature,  It  pretty  plainly  appears  to  be 
to  put  the  estate  and  the  substituted  legatee 
In  the  same  relations  to  each  other.  In  refer- 
ence to  the  legacy,  that  the  estate  and  the 
original  legatee  would  have  been  In  if  the 
latter  had  survived.  The  language  of  the 
original  act,  retained  without  material  change 
in  subsequent  legislation  until  the  enactment 
of  Pub.  St.  1882,  c.  127,  f  23,  gave  the  Is- 
sue a  right  to  take  the  estate  "In  tbe  same 
way  and  manner  such  devisee  would  have 
done  in  case  he  had  survived  the  testator," 
etc.  St.  1783.  p.  553,  c.  24.  ft  8;  Rev.  St 
1836,  c  62.  (  24;  Gen.  St  1860,  c.  92,  |  28. 
The  substitution  of  the  words,  "take  the 
same  estate  that  the  person  whose  issue  they 
are  would  have  taken,  had  he  survived,**  etc, 
does  not  affect  the  meaning  of  the  statute, 
as  it  is  a  mere  re-enactment.  Drew  t, 
Streeter,  137  Mass.  460-462;  Jones  v.  Tread- 
well,  169  Mass.  430-432,  48  N.  E.  339.  To 
take  in  the  same  manner  as  the  ancestor 
would  have  done  Is  to  take  subject  to  a  set- 
off of  the  Indebtedness.  Using  the  word  "es- 
tate" in  its  technical  sense,  and  considering 
the  statutes  together,  the  estate  which  the 
original  legatee  would  have  taken  is  the  own- 
ership of  the  legacy,  diminished  by  the 
amount  of  the  indebtedness.  The  Supreme 
Court  of  Kansas  gave  this  meaning  to  the 
words,  "in  the  same  manner  as"  in  a  statute 
almost  identical  with  the  one  before  us. 
Fletcher  r.  Wormington,  24  Kan.  259.  The 
same  construction  was  put  upon  similar 
words  in  another  statute  of  this  kind  In  New 
Jersey,  and  the  opposite  view  stated  in  Car- 
son v.  Carson's  Ex'r,  1  Mete.  (Ky.)  300,  was 
rejected.  Denlse's  Ex'rs  v.  Denise,  37  N.  J. 
Eq.  163. 

The  fact  that  his  remedies  for  the  collee* 
tlon  of  the  debt  are  preserved  to  the  execu- 
tor against  the  estate  of  the  original  legatee 
does  not  affect  his  right  to  a  set-off  In  the 
payment  of  the  legacy,  nor  enlarge  the  rights 
of  the  substituted  legatee.  Rev.  Laws*  c 
141,  §  23. 

Decree  of  probate  court  affirmed. 
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KNEFF  v.  BOSTON  &  M.  R.  R.  et  al. 

ireme     Judicial    Court   of  Massachusetts. 
Worcester.   Dec.  4,  1907.) 

Iasteb  and  Servant— Master's  Liabili- 
r  fob  i njubie8  to  servant— methods  of 
'ork — Rules. 

Where,  construing  the  rule  directing  en- 
ters not  to  permit  any  person,  except  the 
man  and  others  necessarily  there  in  the  dis- 
rge  of  their  duty,  to  Tide  on  an  engine,  in 
nection  with  the  rules  conferring  on  the 
•dmaster  authority,  not  only  over  the  yard 
df,  but  over  employes  engaged  therein  in  the 
in  and  yard  service,  it  is  manifest  that,  with- 
the  limits  of  the  yard,  the  yardmaster's  au- 
>rity  and  right  of  supervision  is  not  curtailed, 
yard  brakeman,  riding  on  a  passenger  engine 

the  yardmaster's  order  to  ride  on  any  engine 
at  might  furnish  the  desired  accommodation 
niie  going  back  and  forth  to  his  work,  is  not 
mere  licensee. 

Same — Customary  Violation. 
That  for  at  least  15  years  it  had  been  cus- 
>mary  for  yard  employes  to  ride  on  any  engine 
lat  might  furnish  the  desired  accommodation 
i  going  to  or  returning  from  their  work  war- 
ants  an  inference  that,  to  that  extent,  a  rule 
irecting  engineers  not  to  permit  any  person  ex- 
ept  the  fireman  and  others  necessarily  there  in 
he  discharge  of  their  duty  to  ride  on  the  en- 
;ine  had  been  abrogated. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
rol.  34,  Master  and  Servant,  §  287.] 

3.  Same— Wats  Used  in  Work. 

A  servant  entering  on  his  master's  premises 
to  begin  work,  or  leaving  them  at  its  close,  is 
not,  during  the  time  of  his  entrance  or  exit, 
while  using  the  ways  provided,  a  licensee,  but 
is  there  by  the  invitation  of  the  master. 

4.  Same— Actions  for  Injuries— Sufficien- 
ct  of  Evidence  —  Contributory  Negli- 
gence. 

Where,  though  a  yard  brakeman  knew  that 
a  switch  engine  frequently  used  the  track  on 
which  he  was  riding  on  a  passenger  engine,  he 
testified  from  previous  observation  that  before 
doing  so  it  baa  waited  until  the  passenger  en- 
gine went  by,  and  it  appeared  from  his  experi- 
ence as  a  yard  brakeman  that  he  believed  switch 
engines  when  running  through  the  yard  "had 
the  least  rights  of  any  train  or  locomotive,"  the 
jury  might  find  that  he  was  not  reasonably 
bound  to  anticipate  that,  without  waiting,  as 
usual,  for  the  passing  of  the  passenger  engine 
then  due,  the  switch  engine  would  attempt  to 
use  the  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §§  987-996.] 

5.  Same— Assumption  of  Risk. 

A  yard  brakeman.  in  riding  on  a  passenger 
locomotive  in  returning  from  his  work,  only 
assumes  those  risks  either  obvious  or  known 
to  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  588.] 

6.  Same— Liabilities  for  Injuries  to  Third 
Persons. 

A  master  is  answerable  for  injuries  caused 
by  his  servant's  carelessness  while  acting  within 
the  scope  of  his  employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1217,  1218.] 

7.  Same-Actions  fob  Injuries— Sufficien- 
cy of  Evidence. 

Evidence  in  an  action  for  injuries'  to  a 
yard  brakeman  in  a  collision  between  a  pas- 
senger engine  on  which  he  was  riding  and  a 
twitch  engine  held  to  warrant  a  finding  that  the 

rator  gave  the  required  signal  and  opened 
switch,  permitting  the  switch  engine  to  en- 
ter on  the  track,  when  in  the  exercise  of  ordi- 
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nary  care  he  ought  to  have  known  that  there 
was  every  reason  to  anticipate  that  the  collision 
which  followed  might  occur. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  S  979.] 

8.  Same— Nature  of  Liability. 

Where  a  yard  brakeman's  injuries,  sustain- 
ed in  a  collision  between  a  passenger  engine,  on 
which  he  was  riding,  and  a  switch  engine,  arose 
solely  from  the  concurrent  negligence  of  two 
railroad  companies,  and.  though  there  was  no 
concerted  action,  yet  their  combined  carelessness 
in  the  simultaneous  performance  of  unconnected 
duties  produced  the  injury,  the  railroad  com- 
panies were  jointly  and  severally  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  105.] 

Exceptions  from  Superior  Court,  Worcester 
County;  William  Cushing  Wait,  Judge. 

Action  by  Antoine  Feneff  against  the  Bos- 
ton &  Maine  Railroad  and  another  for  per- 
sonal injuries.  Verdict  for  defendants,  and 
plaintiff  excepts.  Verdict  set  aside,  and 
judgment  ordered  for  plaintiff. 

Clarence  E.  Tupper,  for  plaintiff.  Ralph 
A.  Stewart  and  Arthur  J.  Young,  for  defend- 
ant New  York  Central  &  Hudson  River  Rail- 
road Co.  Charles  M.  Thayer  and  Alexander 
H.  Bullock,  for  defendant  Boston  &  Maine 
R.  R. 

BRALEY,  J.  The  defendants  insist  that 
at  the  time  of  the  accident  the  plaintiff  was 
either  a  mere  licensee  to  whom  they  owed  no 
duty  except  to  refrain  from  wanton  or  willful 
injury  to  bis  person,  or  was  guilty  of  contribu- 
tory negligence.  This  defense  is  untenable. 
It  was  undisputed  that  as  a  yard  brakeman 
in  the  employment  of  the  New  York,  New 
Haven  &  Hartford  Railroad  Company,  hav- 
ing completed  his  work  for  the  day,  he  was 
injured  while  riding  within  the  yard  limits 
on  one  of  its  passenger  locomotives,  which 
he  had  boarded  for  the  purpose  of  going  to 
the  Union  Station  on  bis  way  borne.  The 
rules  of  this  road  conferred  upon  tbe  yard- 
master  authority  not  only  over  the  yard  It- 
self, but  over  employes  when  engaged  there- 
in in  the  train  and  yard  service,  and  it  was 
by  his  express  order  that  the  plaintiff  had 
been  directed  to  ride  on  any  locomotive  that 
might  furnish  the  desired  accommodation. 
The  rule  with  which  the  plaintiff  was  famil- 
iar, and  upon  which  the  defendants  largely 
rely,  directing  engineers  not  to  permit  any 
person  except  the  fireman  and  others  neces- 
sarily there  in  the  discbarge  of  their  duty  to 
ride  on  tbe  engine  without  a  pass  from  the 
general  manager,  must  be  read  In  connection 
with  the  rules  relating  to  the  powers  of  the 
yardmaster.  When  thus  construed,  it  Is 
manifest  that  within  the  limits  of  the  yard, 
his  general  authority,  and  right  of  supervi- 
sion had  not  been  curtailed.  It  further  could 
have  been  found  from  the  testimony  of  the 
engineer  that  for  15  years  at  least  it  had 
been  customary  to  furnish  similar  transpor- 
tation for  the  convenience  of  yard  employes. 
If  this  state  of  affairs  prevailed  the  jury 
could  infer  that  to  this  extent  the  rule  had 
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been  abrogated.  Sweetland  v.  Lynn  &  Bos- 
ton R.  R.,  177  Mass.  574,  59  N.  E.  443,  51  L. 
R.  A.  783;  Boyle  v.  Columbian  Fire  Proofing 
Co.,  182  Mass.  93,  98,  64  N.  E.  726.  It  also 
is  unnecessary  to  decide  if  the  plaintiff  had 
ceased  to  be  a  servant,  and  bad  become  a 
passenger,  as  he  was  lawfully  passing  over 
the  premises  of  his  employer  in  its  convey- 
ance, which  at  tbe  time  had  the  exclusive  use 
of  the  railroad.  A  servant  entering  upon  his 
master's  premises  to  begin  the  day's  work, 
or  upon  leaving  them  at  its  close  is  not  dur- 
ing the  time  of  his  entrance,  or  exit,  while 
using  the  ways  provided,  a  licensee,  but  Is 
there  by  the  invitation  of  the  master.  The 
defendants  accordingly  owed  to  him  the  du- 
ty, to  refrain  from  acts  of  negligence  which 
might  cause  personal  injury  while  he  was 
making  his  egress  in  the  usual  way.  Olsen 
v.  Andrews,  168  Mass.  261,  47  N.  E.  90; 
Boyle  v.  Columbian  Fire  Proofing  Co.,  182 
Mass.  93,  102,  64  N.  E.  726;  Holmes  v.  Drew, 
151  Mass.  578.  580,  25  N.  E.  22.  In  the  un- 
certain light  of  the  early  morning,  clouded 
with  mist,  a  view  of  the  track,  and  the  sig- 
nal at  Washington  street,  were  somewhat  ob- 
scured from  the  cab  where  the  plaintiff  stood. 
While  he  knew  that  the  switching  engine  fre- 
quently used  this  track,  he  testified,  from 
previous  observation,  that  before  doing  so,  it 
had  waited  at  the  signal  tower  until  the  pas- 
senger engine  went  by.  It  further  appears 
from  his  experience  as  a  yard  brakeman  that 
be  believed  such  engines  when  running 
through  the  yard  "had  the  least  rights  of  any 
train  or  locomotive."  Under  the  circumstan- 
ces, it  was  open  to  the  Jury  to  find,  that  the 
plaintiff  was  not  reasonably  bound  to  an- 
ticipate that  without  waiting  as  usual  for 
the  passing  of  the  regular  engine  which  then 
was  due,  the  switching  engine  would  attempt 
to  use  the  track.  If  it  be  said  that  he  as- 
sumed the  risk  attendant  upon  the  time  and 
mode  of  transportation,  the  assumption  in- 
cluded only  those  risks  which  either  were 
obvious  or  known  to  him.  It  cannot  be  ruled 
as  matter  of  law,  that  the  possibility  of  the 
attempted  use  of  a  single  track  at  the  same 
time  by  another  locomotive  approaching  from 
an  opposite  direction  the  engine  where  he 
was  riding,  and  which  had  the  right  of  way, 
either  was  obvious  or  should  have  been  an- 
ticipated. Wagner  v.  Boston  Elevated  Ry. 
Co.,  188  Mass.  437,  441,  74  N.  E.  919;  Urqu- 
hardt  v.  Smith-Anthony  Co.,  192  Mass.  257, 
78  N.  E.  410. 

The  defendants  further  urge  that  the  engi- 
neer was  not  only  careless,  but  his  careless- 
ness is  to  be  imputed  to  the  plaintiff.  But 
without  further  comment,  as  the  Jury  could 
find  that  in  entering,  and  remaining  in  the 
cab,  he  acted  with  reasonable  caution,  so  they 
could  find  that  he  possessed  no  knowledge 
which  reasonably  should  have  led  him  to  an- 
ticipate negligence  on  the  part  of  the  engi- 
neer. Shultz  v.  Old  Colony  St.  Ry.  Co.,  193 
Mass.  309,  79  N.  E.  873,  8  L.  R.  A.  (N.  S.) 
597.    If,  however,  the  impending  collision 


was  due  in  part  to  the  engineer's  fault,  yet 
the  Impact  of  the  engines  followed  so  closely 
upon  the  discovery  that  it  was  unavoidable 
that  it  became  an  Issue  of  fact  whether  the 
plaintiff,  suddenly  called  on  to  face  an  emer- 
gency, could  have  taken  any  further  steps  for 
his  safety.  Shultz  v.  Old  Colony  St.  Ry.  Co^ 
ubi  supra.  Besides,  if  the  engineer  was  be- 
lieved, he  had  the  absolute  right  to  a  clear 
track  beyond  the  point  where  the  accident 
happened,  and  while  taking  every  proper  pre- 
caution, owing  to  the  darkness  he  neither 
saw  nor  heard  the  switching  engine,  which 
displayed  no  light  and  gave  no  warning  of 
its  approach,  until  It  was  so  near  that  the 
Immediate  application  of  the  emergency  brake 
failed  to  prevent  the  collision.  If  he  were 
found  to  have  used  reasonable  diligence  the 
question  of  imputed  negligence  did  not  arise. 

But  if  the  issues  of  tbe  plaintiff's  right  of 
recovery  and  of  due  care  were  for  the  Jury, 
the  defendants  deny  that  there  was  any  evi- 
dence of  their  negligence.  It  is  to  be  inferred 
that  the  group  of  tracks  within  the  yard  was 
either  owned  or  controlled  by  the  various  cor- 
porations described  in  the  exceptions,  but  the 
arrangement  whereby  the  New  York  Central 
&  Hudson  River  Railroad  Company  main- 
tained a  signal  tower  from  which  the  move- 
ments of  all  trains  and  locomotives  were  In- 
dicated and  regulated,  or  the  Boston  &  Maine 
Railroad  was  conditionally  permitted  to  use 
the  main  line  of  the  New  York,  New  Haven 
&  Hartford  Railroad  Company,  is  not  stated. 
If  not  fully  conceded  by  the  plaintiff,  at  least 
it  must  be  assumed  upon  the  record,  that 
such  use  was  authorized,  and  it  was  unques- 
tioned that  the  signals  from  the  tower  were 
designed  for  the  information  and  guidance 
of  the  employes  of  whichever  company  might 
be  using  the  several  tracks.  The  switching 
engine  could  not  pass  to  the  main  line  un- 
less the  signal  was  given,  and  the  switch  set 
by  the  operator  In  the  tower.  If  the  engi- 
neer of  this  engine  relied  upon  the  signal  as 
indicating  that  the  track  was  clear  to  the 
south  station,  still  from  the  evidence  of  the 
witness  Studley  it  was  apparent  that  he  then 
knew,  or  in  the  exercise  of  reasonable  care 
should  have  known,  not  only  that  the  pas- 
senger engine  had  not  made  Its  trip  to  the 
union  station,  but  was  due  to  pass  over  the 
same  track  at  any  moment. 

In  brief,  upon  all  the  evidence,  a  jury 
would  have  been  warranted  in  finding,  that 
although  under  the  system  the  usual  signal 
had  been  given,  the  switching  engine  was  be- 
ing run  on  the  time  of  another  locomotive, 
by  the  engineer,  who  was  willing  to  take  the 
chance,  without  any  reasonable  expectation 
of  safely  making  the  transit  See  Barry  v. 
Boston  Elev.  Ry.  Co.,  194  Mass.  265,  80  N. 
E.  225.  If  its  servant  was  careless  while  act- 
ing within  the  scope  of  his  employment,  the 
defendant  railroad  is  answerable  to  the 
plaintiff  for  injuries  caused  by  his  negligence. 

There  also  was  evidence  of  the  negligence 
of  the  remaining  defendant   The  night  oper- 
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ator  who  was  In  charge  of  the  tower  at  the 
time  of  the  accident  did  not  testify.  But 
from  the  evidence  of  the  day  operator,  it 
appears  that  time-tables  of  all  trains,  with 
the  contents  of  which,  as  well  as  of  their 
movements,  the  operator  must  be  familiar 
properly  to  display  the  signals,  and  operate 
the  switches,  were  kept  In  the  tower.  It 
further  was  shown  that  the  switchman's 
shanty  at  the  grade  crossing  near  the  South 
Station  having  been  connected  by  telephone, 
the  operators  being  in  doubt  as  to  the  coming 
of  the  passenger  engine,  on  several  occasions 
telephoned  to  ascertain  If  it  were  on  its  way, 
before  the  switching  engine  was  allowed  to 
use  the  track.  It  also  was  uncontroverted 
tbat  the  switching  engine,  whose  movements 
were  subordinate  to  regular  trains,  ran  only 
at  intervals  when  In  the  judgment  of  the 
men  at  the  tower  the  main  track  was  free. 
If  these  facts  were  found,  then  the  operator 
on  duty,  who  was  the  defendant's  servant, 
with  knowledge  that  the  passenger  engine 
had  not  passed,  but  momentarily  might  be 
expected,  without  taking  the  precaution  to 
make  any  inquiry  by  telephone,  gave  the  re- 
quired signal,  and  opened  the  switch,  thus 
permitting  the  switching  engine  to  enter  up- 
on the  main  line,  when  in  the  exercise  of 
ordinary  care  he  ought  to  have  known  there 
was  every  reason  to  anticipate  that  the  col- 
lision which  followed  might  occur.  Doe  v. 
Boston  &  Worcester  St  By.  Co.,  194  Mass. 

 ,  80  N.  E.  814. 

In  avoidance  of  this  liability  the  defendant 
urges,  that  two  or  more  wrongdoers  cannot 
be  held  jointly,  unless  either  in  fact,  or  by 
intendment  of  law,  they  co-operate  in  the 
perpetration  of  the  wrong,  as  otherwise  there 
would  be  a  misjoinder  of  separate  causes  of 
action.  Undoubtedly  this  is  the  general  rule 
where  two  or  more  persons  voluntarily  unite 
in  the  act  which  constitutes  the  wrong,  or 
the  act  Is  committed  under  such  circumstan- 
ces that  they  may  be  reasonably  charged  with 
intending  the  Injurious  consequences  which 
follow.  We  refer  only  to  a  few  Illustrative 
caseB.  Brown  v.  Perkins,  1  Allen,  89;  Stone 
v.  Dickinson,  5  Allen,  29,  81  Am.  Dec.  727; 
Harden  v.  Felch,  109  Mass.  154;  Levi  v. 
Brooks,  121  Mass.  501 ;  Bath  v.  Metcalf,  145 
Mass.  274,  276,  14  N.  E.  133,  1  Am.  St  Bep. 
455;  Martin  v.  Golden,  180  Mass.  549,  62  N. 
E.  977 ;  Parsons  v.  Winchell,  5  Cush.  592,  52 
Am.  Dec.  745;  Hawkesworth  v.  Thompson, 
98  Mass.  77,  93  Am.  Dec.  137;  Banfleld  v. 
Whipple,  10  Allen,  27,  87  Am.  Dec.  618;  Mul- 
chey  v.  Methodist  Religious  Society,  125 
Mass.  487,  489;  White  v.  Sawyer,  16  Gray, 
586,  589;  Pervear  v.  Kimball,  8  Allen,  199, 
200;  Swain  v.  Tenn.  Copper  Co.,  Ill  Tenn. 
430,  78  S.  W.  93;  Hill  v.  Goodchild,  5  Burr. 
2790.  It  has  been  said  by  an  eminent  legal 
author  that  "in  respect  to  negligent  injuries 
there  is  considerable  difference  of  opinion 
as  to  what  constitutes  joint  liability.  No 
comprehensive  general  rule  can  be  formulat- 
ed which  will  harmonize  all  the  authori- 


ties." 1  Cooley  on  Torts  (3d  Ed.)  246.  See 
Pollock  on  Torts  (7th  Ed.)  194.  But  what- 
ever diversity  of  opinion  there  may  be  else- 
where, the  law  here  must  be  considered  as 
settled,  that  If  two  or  more  wrongdoers 
negligently  contribute  to  the  personal  in- 
jury of  another  by  their  several  acts,  which 
operate  concurrently,  so  that  in  effect  the 
damages  suffered  are  rendered  Inseparable, 
tbey  are  jointly  and  severally  liable.  Bos- 
ton &  Albany  B.  B.  Co.  v.  Shanly,  107  Mass. 
568,  579;  Bryant  v.  Bigelow  Carpet  Co., 
131  Mass.  491,  503;  Corey  v.  Havener,  182 
Mass.  250,  65  N.  E.  69;  Oughllhan  v.  But- 
ler, 189  Mass.  287,  293,  75  N.  E.  726;  Flynn 
v.  Butler,  189  Mass.  377,  75  N.  E.  730.  A 
corresponding  liability  under  similar  con- 
ditions has  been  sustained  in  other  jurisdic- 
tions. Colegrove  v.  N.  Y.,  N.  H.  &  H.  B.  B. 
Co.,  20  N.  Y.  402,  75  Am.  Dec.  418;  Barrett 
v.  Third  Avenue  B.  It.  Co.,  45  N.  Y.  628, 
631;  Lynch  v.  Elektron  Mfg.  Co.,  94  App. 
Div.  408,  88  N.  Y.  Supp.  70;  Tompkins  v. 
Clay  St.  By.  Co.,  66  Cal.  163,  4  Pac.  1165; 
Cuddy  v.  Horn,  46  Mich.  596,  10  N.  W.  32, 
41  Am.  Bep.  178;  Matthews  v.  Delaware  & 
Hudson  St.  By.  Co.,  56  N.  J.  Law,  34,  27  Atl. 
919,  22  L.  B.  A.  261 ;  United  Electric  By.  Co. 
v.  Shelton,  89  Tenn.  423.  14  S.  W.  863;  Wilder 
v.  Stanley,  65  Vt  145,  26  Atl.  189,  20  L.  B.  A. 
479;  McClellan  v.  St  Paul,  Minneapolis  & 
Manitoba  B.  B.  Co.,  58  Minn.  104,  59  N.  W. 
978;  Allison  v.  Hobbs,  90  Me.  26,  28,  29,  51 
Atl.  245;  Wabash,  St.  Louis  &  Pittsburg  By. 
Co.  v.  Shacklet,  105  111.  364,  44  Am.  Bep. 
791.  The  cases  of  Parsons  v.  Winchell,  5 
Cush.  592,  52  Am.  Dec.  745,  Mulchey  v. 
Methodist  Bellglous  Society,  125  Mass.  487, 
Harriott  v.  Plimpton,  166  Mass.  585,  44  N.  E. 
992,  Mooney  v.  Edison  Electric  Illuminating 
Co.,  185  Mass.  547,  70  N.  E.  933,  and  Fletcher 
v.  Boston  &  Maine  B.  It,  187-  Mass.  463,  73 
N.  E.  552,  105  Am.  St  Bep.  414,  upon  which 
the  defendant  relies  as  establishing  a  dif- 
ferent rule,  are  to  be  distinguished.  The 
first  two  decided  that  a  master  cannot  be 
held  responsible  jointly  with  his  servant,  nor 
a  principal  with  his  agent,  for  a  tort  commit- 
ted by  the  servant  or  agent,  when  acting 
within  the  scope  of  their  employment  In 
the  third  case,  the  joint  action  failed  be- 
cause no  proof  appeared  of  any  co-operation 
between  the  defendants  to  procure  a  breach 
of  the  plaintiff's  contract  of  marriage,  while 
in  the  fourth,  the  measure  of  damages,  as 
well  as  the  degree  of  liability  being  different, 
and  distinct  the  liability  was  Bald  to  be  sev- 
eral. If  in  the  remaining  case,  it  could  have 
been  said  that  the  accident  was  chargeable 
solely  to  the  railroad  company,  upon  whom 
primarily  rested  the  contractual  duty  of  safe- 
ly transporting  the  plaintiff,  and  whose 
breach  of  this  duty  was  the  proximate  cause 
of  the  injury,  yet  the  decision  in  favor  of 
the  defendants  well  might  rest,  as  the  opin- 
ion states,  upon  his  contributory  negligence. 
In  the  present  case  the  wrongful  act  was  un- 
intentional, and  arose  solely  from  the  concur- 
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rent  negligence  of  the  defendants,  and  while 
It  cannot  be  said  that  there  was  any  concert- 
ed action,  yet  their  combined  carelessness  In 
the  simultaneous  performance  of  unconnected 
duties,  produced  a  single  Injury  to  the  plain- 
tiff. It  thus  becomes  Impossible  to  ascer- 
tain whether  one  defendant,  more  than  the 
other,  was  the  efficient  cause  of  the  wrong 
to  which  each  contributed. 

The  plaintiff,  therefore,  Is  entitled  to  prose- 
cute hts  suit  to  final  judgment  against  both 
defendants,  although  he  can  have  but  one 
satisfaction  in  damages.  Oughllhan  v.  But- 
ler, 189  Mass.  287,  293,  75  N.E.  72C,  and 
cases  cited. 

The  verdict  In  their  favor  having  been  im- 
properly ordered.  In  accordance  with  the 
agreement  of  the  parties,  judgment  is  to  be 
entered  for  the  plaintiff  In  the  sum  of  $600. 

So  ordered. 


(196  Mass.  431) 

MILES  v.  JANVRIN. 

(Supreme   Judicial    Court   of  Massachusetts. 
Suffolk.    Nov.  25,  1907.) 

1.  Landlobd  and  Tenant  —  Agreement  to 
Repaib— Liability  fob  Failube. 

To  make  a  landlord  liable  in  tort  for  per- 
sonal injuries  to  the  tenant,  or  one  entering 
under  him,  from  negligent  omission  of  the  land- 
lord to  repair  steps  which  are  a  part  of  the 
premises  let,  it  must  be  shown,  not  only  that 
the  landlord  agreed  to  keep  them  in  repair  gen- 
erally during  the  term  of  the  lease,  but  that  he 
agreed  to  maintain  them  in  a  safe  condition  for 
the  tenant's  use ;  that  is,  that  during  the  term 
of  the  lease,  so  far  as  their  safety  was  concern- 
ed, the  steps  were  to  remain  in  the  control  of 
the  landlord,  as  they  would,  had  there  been  no 
lease,  with  nothing  but  a  right  in  the  tenant 
to  use  them— the  difference  being  between  the 
landlord  agreeing  to  maintain  the  steps  for  the 
use  of  the  tenant  in  going  to  and  from  the  house 
leased  him,  though  the  steps  were  a  part  of  the 
premises  let,  and  demising  and  letting  to  him 
the  steps  as  a  part  of  the  premises,  of  which  the 
house  was  the  main  thing,  and  agreeing  to  keep 
the  steps  in  repair. 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §8  631,  632.] 

2.  Same— Condition  at  Time  of  Lease. 

That  steps  of  leased  premises  were  out  of 
repair  when  the  lease  was  made  makes  the  land- 
lord no  more  liable  in  tort  for  injury  to  the 
tenant,  or  one  entering  under  him,  for  injuries 
from  the  ruinous  condition,  which  the  landlord 
failed  to  remedy  as  he  had  agreed  than  he  oth- 
erwise would  be. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §S  631,  632.] 

8.  Same  — Meaning  of   Agbeement  —  Evi- 
dence. 

Where  a  part  of  a  landlord  s  undertaking  is 
an  agreement  in  terms  to  make  repairs,  and  the 
circumstances  are  such  as  to  leave  the  meaning 
doubtful,  it  is  to  be  determined,  from  all  the 
language  used  and  all  the  circumstances,  wheth- 
er his  meaning  is  to  make  repairs  merely  as  a 
mechanic  might  contract  to  make  them,  only  on 
notice  that  they  are  needed,  or  whether  his  un- 
dertaking is  intended  to  be  broader,  including 
a  duty  to  observe  for  himself  the  condition  of 
the  premises  and  provide  for  their  safety. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  S  64o.] 


4.  Actions— Pebsons  Liable— Avoidiwo  Cib- 

cuity  of  Action. 

Where  plaintiff,  suing  a  landlord  for  in- 
juries from  want  of  repairs  defendant  had 
agreed,  but  failed  to  make,  is  the  wife  of  the 
tenant,  and  for  that  reason  cannot  sue  the  ten- 
ant, the  question  of  under  what  circumstances 
one  can  sue  the  landlord,  instead  of  the  tenant, 
to  avoid  circuity  of  action,  is  not  involved- 
Exceptions  from  Superior  Court,  Suffolk, 
County,  C.  U.  Bell,  Judge. 
•  Action  by  one  Miles  against  one  Janvrto, 
administrator.  Verdict  for  plaintiff,  and  de- 
fendant excepted.   Exceptions  sustained. 

Tort  for  personal  injuries  to  plaintiff, 
whose  husband  hired  premises  of  defendant's 
Intestate  In  Revere.  Before  the  premises 
were  taken  there  was  an  inspection  of  them, 
and  the  condition  of  the  steps  was  noticed 
and  commented  upon.  The  owner  said  he 
would  repair  them,  but  the  plaintiff  and  her 
husband  moved  In  at  once  and  the  repairs 
were  not  made.  Plaintiff  fell  on  the  steps 
and  was  Injured  in  consequence  of  their  de- 
fective condition. 

Jas.  A.  McGeough,  for  plaintiff.  Harrl- 
man  &  Perkins,  Wm.  M.  Robinson,  and  J. 
W.  Ramsey,  for  defendant 

LORING,  J.  It  was  held  by  this  court  to 
Tattle  v.  Gilbert  Manuf.  Co.,  145  Mass.  169, 
13  N.  E.  465,  that  a  landlord  was  not  liable 
for  personal  injuries  suffered  by  a  tenant 
by  reason  of  the  omission  on  the  part  of 
the  landlord  to  repair  the  floor  of  a  barn 
which  he  had  agreed  to  repair  as  part  of  the 
contract  of  a  lease  of  the  barn.  And  the 
general  doctrine  was  laid  down  there  that 
a  negligent  omission  to  repair  the  premises 
of  another  is  not  the  ground  of  an  action  of 
tort.  The  same  conclusion  was  reached  to 
Cavalier  v.  Pope,  [1905]  2  E.  B.  757  ;  s.  c. 
on  appeal,  [1906]  A.  O.  428;  Brodtman  v. 
Finerty,  116  La.  1103,  41  South.  329.  See, 
also,  Collins  v.  Karatopsky,  36  Ark.  316,  324. 
These  were  all  cases  where  the  agreement 
made  by  the  landlord  was  to  make  specific 
repairs. 

The  presiding  judge  In  the  case  at  bar  In- 
structed the  Jury  that  there  was  a  difference 
between  an  agreement  by  a  landlord  to  make 
a  specific  repair  and  an  agreement  by  him 
to  keep  the  demised  premises  In  repair  gen- 
erally during  the  term  of  the  lease,  and  that 
the  defendant's  liability  In  the  case  at  bar  de- 
pended upon  the  question  whether  the  de- 
fendant agreed  to  put  the  steps  here  in  ques- 
tion in  repair  or  whether  he  agreed  to  keep 
them  in  repair  generally  during  the  term  of 
the  lease. 

In  our  opinion,  however,  a  tenant  does 
not  go  far  enough  to  charge  a  landlord  In 
tort  for  personal  Injuries  caused  by  an  omis- 
sion to  make  needed  repairs,  when  he  has 
made  proof  that  the  landlord  agreed,  as  one 
of  the  terms  of  the  demise,  to  keep  the  prem- 
ises In  question  in  repair  generally  during 
the  term  of  the  lease.   To  charge  a  land- 
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lord  in  tort  for  personal  Injuries  caused  by  a 
negligent  omission  to  make  needed  repairs, 
not  only  must  the  tenant  prove  that  the 
landlord  agreed  to  keep  tbe  premises  in  re- 
pair, but  he  must  go  one  step  further  and 
prove  that  the  landlord  agreed  to  maintain 
the  premises  in  a  safe  condition  for  his  (the 
tenant's)  use.  That  is  to  say,  he  must  prove 
that  during  the  term  of  the  lease,  so  far  as 
their  safety  is  concerned,  the  premises  to 
be  kept  In  repair  are  to  remain  in  the  con- 
trol of  the  landlord  (as  they  would  have 
remained  had  there  been  no  lease),  with 
nothing  but  a  right  hi  the  tenant  to  use 
them.  In  short,  that,  so  far  as  their  safety 
is  concerned,  the  landlord's  relation  to  tbe 
premises  to  be  kept  in  repair  Is  the  same  as 
that  of  a  landlord  in  case  of  common  pas- 
sageways in  a  tenement  house,  as  to  which 
see  Domenicis  v.  Flelsher  (Mass.)  81  N.  E. 
101,  and  cases  there  collected;  the  only  dif- 
ference being  that  in  a  case  like  the  case  at 
bar  the  tenant  has  an  exclusive  use,  while  in 
case  of  common  passageways  in  a  tenement 
house  the  use  which  the  several  tenants 
have  is  not  exclusive. 

The  difference  between  the  two  cases  is 
plain.  To  take  the  case  now  before  us:  It 
Is  one  thing  to  agree  to  maintain  a  flight  of 
steps  for  tbe  use  of  a  tenant  in  going  to 
and  from  the  house  of  which  he  has  a  lease, 
even  where  the  steps  are  a  part  of  the  prem- 
ises let;  it  is  another  thing  to  demise  and 
let  to  him  the  steps  as  part  of  the  premises 
of  which  the  house  is  the  main  thing,  and 
agree  to  keep  the  steps  in  repair. 

In  the  first  of  these  two  cases  it  Is  within 
the  contemplation  of  tbe  parties  to  the  con- 
tract that  the  tenant  of  the  house  is  to  have 
a  right  to  use  tbe  steps  on  the  footing  that 
they  are  safe  at  all  times  during  the  period 
covered  by  the  agreement.  In  the  second, 
if  tbe  landlord  omits  to  make  needed  re- 
pairs when  he  ought  to  make  them,  the  ten- 
ant has  no  right  to  use  the  premises  which 
ought  to  have  been  repaired  on  tbe  footing 
that  they  are  in  a  safe  condition;  his  right 
against  the  landlord  in  such  a  case  goes  no 
further  than  to  have  the  repairs  made  at 
his  landlord's  expense.  In  respect  to  what 
is  within  the  contemplation  of  the  parties, 
there  is  no  difference  between  a  contract  by 
the  landlord  to  keep  the  premises  of  his  ten- 
ant in  repair  generally  during  the  term  of 
the  lease  and  a  contract  by  a  landlord  to 
make  specific  repairs  on  the  premises  of  the 
tenant  We  repeat:  There  is  a  difference 
between  a  landlord's  agreeing  to  maintain 
the  premises  In  a  safe  condition  for  the  ten- 
ant's use  and  a  contract  to  keep  the  tenant's 
premises  in  repair. 

We  have  said  that  the  landlord  is  liable 
if  he  has  agreed  to  maintain  a  flight  of  steps 
for  the  use  of  a  tenant  in  going  to  and  from 
the  house  of  which  he  has  a  lease,  even  when 
the  steps  are  a  part  of  the  premises  let 
That  requires  a  word  of  explanation.  Where 
tbe  arrangement  between  the  landlord  and 


the  tenant  Is  that  during  the  term  of  the 
lease  the  landlord  is  to  be  responsible  for 
the  safety  of  a  flight  of  steps  which  leads 
from  tbe  highway  to  tbe  demised  house,  the 
direct  way  of  carrying  that  arrangement  into 
effect  would  be  to  give  the  tenant  nothing 
but  a  right  to  use  tbe  steps.  This  would 
leave  the  steps  In  the  control  of  tbe  landlord, 
and  being  in  his  control  with  an  agreement 
to  keep  them  in  repair,  the  case  would  come 
within  the  principle  of  Domenicis  v.  Flelsh- 
er (Mass.)  81  N.  E.  191,  and  within  the  de- 
cision in  Miller  v.  Hancock,  [1893]  2  Q.  B. 
177.  But  in  such  a  case  it  is  possible  for 
the  parties  to  carry  out  that  arrangement  by 
including  the  flight  of  steps  in  the  premises 
demised  with  an  agreement  by  the  landlord 
to  become  absolutely  liable  for  the  main- 
tenance of  the  steps  In  a  safe  condition  dur- 
ing the  term  of  the  lease.  If  such  a  contract 
were  made  by  a  stranger  (for  example  by 
a  carpenter)  the  contract  would  put  the 
flight  of  steps  in  the  control  of  the  car- 
penter during  tbe  term  of  the  lease,  so 
far  as  necessary  to  Insure  their  being  in  a 
safe  condition,  on  the  principle  applied  In 
Quinn  v.  Crimmings,  171  Mass.  255,  50  N.  E. 
624,  42  L.  R.  A.  101,  68  Am.  St  Rep.  420, 
and  Wixon  v.  Bruce,  187  Mass.  232,  72  N.  E. 
978,  G8  L.  R.  A.  248.  There  is  nothing  to 
prevent  the  same  contract  being  made  to 
carry  out  the  arrangement  between  a  land- 
lord and  tenant  stated  above,  although,  as  we 
have  said,  the  direct  way  of  carrying  out 
such  an  arrangement  would  be  to  give  the 
tenant  a  right  to  use  the  steps  only. 

In  the  following  cases  the  rule  of  Tuttle 
v.  Gilbert  Manuf.  Co.,  145  Mass.  169,  13  N. 
E.  465,  was  applied  to  agreements  to  keep 
the  tenant's  premises  In  repair  generally 
throughout  the  term  of  the  tenant's  lease. 
Davis  v.  Smith,  26  R.  I.  129,  58  Atl.  630,  66 
L.  R.  A.  478,  106  Am.  St  Rep.  691 ;  Burdlck 
v.  Cheadle,  26  Ohio  St  393,  20  Am.  Rep.  767 ; 
Brown  v.  Toronto  General  Hospital,  23  Ont 
599. 

The  law  in  New  York  seems  to  be  in  ac- 
cordance with  these  cases.  Frank  v.  Man- 
del,  76  App.  Dlv.  413,  78  N.  Y.  Supp.  855; 
May  v.  Ennis,  78  App.  Dlv.  552,  79  N.  Y. 
Supp.  896;  Stelz  v.  Van  Dusen,  93  App.  Div. 
358,  87  N.  Y.  Supp.  716;  Sherlock  v.  Rush- 
more,  99  App.  Div.  598,  91  N.  Y.  Supp.  152; 
Boden  v.  Scholtz,  101  App.  Div.  1,  91  N.  Y. 
Supp.  437;  Hagin  v.  Cayuga  Lake  Cement 
Co.,  105  App.  Dlv.  269,  93  N.  Y.  Supp.  428; 
Dancy  v.  Walz,  112  App.  Div.  355,  98  N.  Y. 
Supp.  407.  See,  also,  in  this  connection,  San 
Filippo  v.  American  Bill  Posting  Co.,  188 
N.  Y.  514,  81  N.  E.  463.  and  Reynolds  v.  Van 
Beuren,  155  N.  Y.  120.  49  N.  E.  768,  42  L.  R. 
A.  129,  and  cases  there  collected. 

Before  the  case  of  Cavalier  v.  Pope,  ubl 
supra,  there  was  authority  in  England  to  the 
contrary.  It  was  stated  by  Lopes,  J.  (as  he 
then  was),  in  Nelson  v.  Liverpool  Brewery 
Co.,  2  0.  P.  D.  311,  313,  that  If  the  landlord 
was  under  an  obligation  to  make  exterior 
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repairs  an  employe  of  the  tenant  could  recov- 
er for  injuries  caused  by  his  failure  to  make 
needed  repairs  on  a  chimney  top  which  fell 
and  caused  the  Injuries  to  the  tenant's  em- 
ploye there  complained  of.  The  plaintiff  In 
that"  case  undertook  to  make  out  an  obli- 
gation on  tbe  landlord  to  make  exterior  re- 
pairs by  showing  a  custom  by  which  exterior 
repairs  were  made  by  landlords.  The  case 
went  off  on  the  ground  that  all  that  was  prov- 
ed tnere  was  a  practice  among  landlords  to 
make  external  repairs  for  their  own  Inter- 
est, and  that  a  custom  making  It  obligatory 
on  a  landlord  to  make  sucb  repairs  was  not 
proved.  On  the  authority  of  this  statement, 
however,  it  was  ruled  by  Phillimore,  J.,  in 
Cavalier  v.  Pope,  that  a  landlord  who  had 
agreed  to  repair  the  floor  of  the  kitchen  let 
to  the  plaintiff's  husband  In  consideration  of 
the  husband's  agreeing  to  continue  his  lease 
of  the  premises,  was  liable  for  injuries  suf- 
fered by  the  tenant's  wife  In  falling  through 
the  floor  which  had  not  been  repaired  by  the 
landlord  in  accordance  with  this  agreement. 
That  the  original  ruling  made  by  Phillimore, 
J.,  In  Cavalier  v.  Pope,  was  made  on  the 
authority  of  this  statement  in  Nelson  v.  Liv- 
erpool Brewery  Co.  See  Collins,  M.  R.  [1905] 
2  K.  B.,  at  page  762,  and  Lord  Atkinson 
[1906]  A.  C,  at  page  431.  This  ruling  was 
reversed  in  the  Court  of  Appeals,  Cavalier  v. 
Pope  [1905]  2  K.  B.  757,  and  In  the  House 
of  Lords  [1900]  A.  C.  428;  and  the  doctrine 
laid  down  by  Lopes,  J.,  was  thereby  over- 
ruled. 

There  is  a  case  In  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  (Moore  v.  Steljes  [C.  C]  69  Fed. 
518)  In  which  it  was  held  that  a  landlord  who 
had  agreed  to  keep  tbe  leased  premises  in  re- 
pair was  liable  for  Injuries  suffered  by  one 
entering  under  the  tenant,  because  the  cause 
of  the  injury  in  that  case  antedated  the  lease. 
That  is  to  say,  because  the  premises  let  were 
a  nuisance  when  let  In  the  opinion  of 
Wheeler,  J.,  in  that  case,  the  liability  of  the 
landlord  In  such  a  case  to  a  third  person 
was  discussed.  But  there  is  no  discussion 
there  as  to  the  proposition  that  one  entering 
under  the  tenant  stands  on  the  same  footing 
as  a  third  person  In  that  connection.  That 
is  assumed  in  that  opinion  without  discus- 
sion. 

If  Moore  v.  Steljes  were  law  in  this  com- 
monwealth, It  would  not  help  the  plaintiff  in 
her  contention  that  the  instructions  given  In 
the  case  at  bar  were  correct.  The  presiding 
judge  In  the  case  at  bar  did  not  tell  the  jury 
that  the  defendant  was  liable  If  they  found 
that  the  steps  here  In  question  were  in  a  dan- 
gerous condition  at  the  date  of  the  lease. 
He  told  them  that  the  defendant  was  liable 
here  in  case  he  agreed  to  keep  the  steps  In 
repair.  But  although  for  this  reason  the 
decision  In  Moore  v.  Steljes  is  not  authority 
for  the  instructions  given,  tbe  doctrine  in 
that  case,  if  It  Is  law,  will  be  of  Importance 


In  the  ultimate  disposition  of  the  case  at  bar. 
For  that  reason  we  stop  to  consider  It 

Moore  v.  Steljes  Is  not  law  In  this  com- 
monwealth. The  ground  on  which  It  is  held 
that  a  landlord  is  liable  to  a  third  person  tor 
letting  premises  In  a  ruinous  condition  Is  that 
maintaining  premises  in  a  ruinous  condition 
is  a  tort  as  against  a  third  person  who  is 
Injured  by  reason  of  their  condition,  and  let- 
ting premises  in  that  condition  Is  authorising 
the  continuance  of  the  nuisance.  See  Dalay 
v.  Savage.  145  Mass.  88,  12  N.  E.  841,  1  Am. 
St  Rep.  429.  But  It  is  not  a  tort  as  against 
the  tenant  for  a  landlord  to  demise  to  him 
premises  In  such  a  condition  that  they  are  a 
nuisance.  See,  for  example,  Bowe  v.  Hun- 
king,  135  Mass.  380,  46  Am.  Rep.  471,  and 
Phelan  v.  Fltzpatrlck,  188  Mass.  237,  74  N. 
E.  326,  108  Am.  St  Rep.  469,  and  cases  cited. 
And  it  is  no  more  a  tort  as  against  the  tenant 
and  those  entering  under  him  to  authorize 
him  to  continue  the  premises  In  that  condi- 
tion than  It  Is  to  let  such  premises  to  him. 
It  Is  also  settled  here  that  one'enterlng  under 
the  tenant  has  no  greater  rights  than  the 
tenant  See,  for  example,  Dalton  v.  Gibson, 
192  Mass.  1,  77  N.  E.  1035.  One  of  tbe 
grounds  of  decision  in  May  v.  Ennls,  78  App. 
Div.  552,  79  N.  Y.  Supp.  896,  was  that  on 
which  Moore  v.  Steljes,  ubl  supra,  was  de- 
cided. 

There  Is  a  case  In  the  Court  of  Appeals  of 
Kentucky  (Stillwell  v.  South  Louisville  Land 
Co.,  58  S.  W.  696,  6z  L.  R.  A.  325,  22  Ky. 
Law  Rep.  785),  not  reported  In  tbe  regular 
series  of  its  reports,  in  which  it  was  assumed 
without  discussion  that  a  landlord  who  had 
agreed  to  make  repairs  on  leased  premises  Is 
liable  to  make  compensation  for  injuries 
caused  by  his  failure  to  make  needed  repairs. 
The  only  point  discussed  In  the  opinion  in 
that  case  is  whether  the  plaintiff  there  was 
barred  by  his  contributory  negligence.  That 
decision  does  not  help  the  contention  made 
in  support  of  the  charge  of  the  presiding  judge 
in  the  case  at  bar,  because  tbe  agreement  in 
Stillwell  v.  South  Louisville  Land  Co.  was  an 
agreement  to  make  specific  repairs  and  there- 
fore, If  it  is  an  authority  at  all,  it  Is  an  au- 
thority that  Tuttle  v.  Gilbert  Manuf.  Co.  was 
wrongly  decided.  It  was  admitted  by  the 
presiding  judge  In  his  charge  In  tbe  case  at 
bar,  and  It  was  admitted  at  the  argument 
here,  that  Tuttle  v.  Gilbert  Manuf.  Co.  was 
rightly  decided.  This  decision,  therefore, 
does  not  help  the  plaintiff  in  his  present  con- 
tention. 

The  only  other  case  to  the  contrary  is  a 
case  in  an  inferior  court  in  the  state  of  Illi- 
nois. Sontag  v.  O'Hare,  73  111.  App.  432.  It 
would  seem  from  the  two  cases  on  the  author- 
ity of  which  Sontag  v.  O'Hare  was  decided 
(Mendel  v.  Fink,  8  111.  App.  378,  and  Piatt  v. 
Farney,  16  111.  App.  216)  that  the  porch  there 
in  question  was  a  common  porch  not  let  to 
the  tenant  but  which  the  tenant  had  a  right 
to  use.  That  Is  to  say,  it  would  seem  that 
that  case  belongs  to  the  same  class  of  cases 
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as  those  relating  to  the  common  passageways 
of  a  tenement  house.  Whether  that  is  or  Is 
not  the  true  explanation  of  Sontag  v.  O'Hare 
is  not  material  here;  for  if  that  Is  not  the 
true  explanation  of  that  case  all  that  it 
amounts  to  is  a  decision  for  which  no  reasons 
are  given  but  two  decisions  which  do  not 
support  the  conclusion  to  which  the  court 
came. 

In  addition  there  is  a  general  statement  at 
the  conclusion  of  the  opinion  in  Thompson  v. 
Clemens,  96  Md.  196,  211,  53  Atl.  919,  923,  60 
L.  R.  A.  580,  "that  a  landlord  under  contract 
to  repair  may  under  some  circumstances  be 
liable  for  damages  for  personal  Injuries  by 
reason  of  a  negligent  failure  to  make  repairs." 
There  is  a  headnote  substantially  to  that  ef- 
fect where  no  opinion  Is  reported  In  Veal  v. 
Hanlon,  123  Ga.  642,  51  S.  E.  579,  and  another 
in  Perez  v.  Rabaud,  76  Tex.  191,  13  S.  W. 
177,  7  L.  R.  A.  620,  where  there  Is  an  opin- 
ion, but  nothing  in  the  opinion  which  gives 
countenance  to  the  headnote.  In  all  these 
cases  the  plaintiff  was  held  not  entitled  to 
recover. 

In  determining  whether  an  agreement  by 
a  landlord  with  a  tenant  to  keep  in  repair 
generally  a  portion  of  the  premises  daring 
the  term  of  the  lease  Is  a  contract  to  maintain 
those  premises  in  a  safe  condition  for  the 
tenant's  use,  or  is  a  contract  to  keep  them  In 
repair  as  the  premises  of  the  tenant,  the  ne- 
cessity of  a  notice  from  the  tenant  to  the 
landlord  that  repairs  are  needed  before  the 
landlord  can  be  taken  to  be  in  default  under 
his  contract  Is  Important.  Where  by  force 
of  the  contract  the  landlord  Is  to  maintain 
the  premises  in  a  safe  condition  for  the  ten- 
ant's use,  no  notice  is  necessary.  But  where 
the  landlord's  contract  is  to  keep  the  premises 
In  repair  as  the  premises  of  the  tenant  during 
the  term  of  the  lease,  as  matter  of  Implication 
notice  is  necessary  before  the  landlord  Is  in 
default.  For  cases  where  it  was  held  that 
notice  was  necessary,  see  Hutchinson  v.  Cum- 
mlngs,  156  Mass.  329,  31  N.  E.  127;  McLean 
v.  Flske  Wharf  &  Warehouse  Co.,  158  Mass. 
472,  474,  33  N.  E.  499 ;  Marley  v.  Wheelwright, 
172  Mass.  530,  52  N.  E.  1066;  Cummlngs  v. 
Ayer,  188  Mass.  292,  74  N.  E.  336. 

It  was  of  cases  where  the  landlord's  agree- 
ment Is  to  keep  the  tenant's  premises  in  re- 
pair, as  distinguished  from  an  agreement  to 
keep  them  in  a  safe  condition,  that  Lathrop, 
J.,  said  In  Galvin  v.  Beals,  187  Mass.  250, 
252,  72  N.  E.  969,  970:  "The  general  rule  in 
this  commonwealth  must  be  considered  as  set- 
tled that  a  tenant  cannot  recover  against  his 
landlord  for  personal  injuries  occasioned  by 
the  defective  condition  of  the  premises  let, 
unless  the  landlord  agrees  to  repair,  makes 
the  repairs,  and  is  negligent  in  making  them. 
Bowe  v.  Hunking,  135  Mass.  380,  46  Am.  Rep. 
471;  Tuttle  v.  Gilbert  Manuf.  Co.,  145  Mass. 
169, 13  N.  E.  465;  McKeon  v.  Cutter,  156  Mass. 
296,  31  N.  E.  389;  McLean  v.  Flske  Wharf  k 
Warehouse  Co.,  158  Mass.  472,  33  N.  E.  499; 
Marley  v.  Wheelwright,  172  Mass.  530,  52  N. 


E.  1066."  This  was  repeated  by  Sheldon,  J., 
In  Shute  v.  Bills,  191  Mass.  433,  437,  78  N.  E. 
96,  7  L.  R.  A.  (N.  S.)  965,  114  Am.  St  Rep. 
631. 

In  the  class  of  cases  with  which  we  are 
dealing  here,  even  when  the  premises  are  In- 
cluded In  the  lease,  the  question  for  the  jury 
is  whether  the  defendant's  agreement  was  to 
make  the  repairs  then  needed  upon  the  steps, 
and  such  other  repairs  as  might  be  needed 
from  time  to  time  during  the  term,  with  an 
implied  understanding  that  the  tenant  should 
look  out  for  the  condition  of  the  premises  and 
inform  bim  when  anything  should  be  done,  or 
whether  It  was  an  absolute  agreement  to 
maintain  the  steps  in  a  safe  condition  for  the 
tenant  and  those  claiming  under  him,  and 
relieve  the  tenant  from  any  duty  to  provide 
for  their  safety.  If  a  part  of  a  landlord's 
undertaking  Is  an  agreement  In  terms  to 
make  repairs,  and  If  the  circumstances  are. 
such  as  to  leave  the  meaning  doubtful,  it  Is 
to  be  determined  from  all  the  language  used 
and  from  all  the  circumstances,  whether  his 
meaning  Is  to  make  repairs  merely  as  a  me- 
chanic might  contract  to  make  them,  only 
upon  notice  that  they  are  needed,  or  whether 
his  undertaking  is  intended  to  be  broader,  In- 
cluding a  duty  to  observe  for  himself  the  con- 
dition of  the  premises  and  provide  for  their 
safety. 

It  Is  not  necessary  In  this  case  to  consider 
under  what  circumstances  an  action  can  be 
maintained  directly  against  the  landlord  who 
has  agreed  to  keep  in  repair  premises  de- 
mised to  a  tenant,  to  avoid  circuity  of  action. 
See  Payne  v.  Rogers,  2  H.  Bl.  349;  Lowell 
v.  Spaulding,  4  Cush.  277,  279.  50  Am.  Dec. 
775;  Milford  v.  Holbrook,  9  Allen,  17,  21,  85 
Am.  Dec.  735.  It  is  enough  in  the  case  at 
bar  to  point  out  that  the  plaintiff  was  the 
wife  of  the  tenant  and  for  that  reason  could 
not  have  sued  him ;  and  that  not  being  able 
to  sue  the  tenant  at  all  she  could  not  sue  the 
landlord  to  avoid  circuity  of  action. 

Exceptions  sustained. 

(196  Mass.  474) 

FULLAM  et  al.  v.  WRIGHT  &  COLTON 
WIRE  CLOTH  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Nov.  26.  1907.) 

1.  Sale  — Entire  Contract—  Right  to  Re- 
pudiate. 

A  contract  of  sale  of  a  certain  number  of 
cords  of  wood  at  a  certain  price  per  cord  con- 
stitutes an  indivisible  bargain  for  an  entire  con- 
sideration, though  the  delivery  is  to  be  by  car 
loads,  till  all  the  wood  is  shipped,  and  payment 
is  to  be  made  each  week  for  the  number  of 
cords  shipped,  so  that,  wood  shipped  not  being 
according  to  contract,  the  purchaser  may  re- 
pudiate the  entire  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Sales.  §§  171-179.] 

2.  Evioencb— Parol  EvinENCE— Contract  or 
Sale. 

Though  a  contract  of  sale,  consisting  of  a 
written  order  and  acceptance,  cannot  be  varied  by 
parol,  the  situation  of  the  parties  may  be  con- 
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eidered  in  ascertaining  their  intention  and  the 
meaning  of  the  language  used. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  S§  2129-2133.] 

3.  Sale— Contract— Construction. 

Defendant  being  apprehensive,  because  of  a 
strike  at  coal  mines,  that  it  might  be  unable  to 
obtain  soft  coal,  which  it  had  been  accustomed 
to  use  in  its  annealing  furnaces  and  for  making 
steam,  contracted  with  plaintiffs,  who  knew  of 
these  uses,  for  a  supply  of  cordwood  as  a  sub- 
stitute ;  the  contract  being  for  a  certain  number 
of  cords  of  dry  wood,  "largely  chestnut,  some 
hardwood,  pine,  and  poplar,  to  be  delivered  by 
car  loads.  Held,  that  the  wood  of  each  car  was 
to  be  mixed,  so  that  the  combination  should  be 
according  to  description;,  and  it  was  not  enough 
that  all  the  wood  on  hand  with  which  to  fill  the 
order,  if  mixed,  would  meet  the  description. 

Appeal  from  Superior  Court,  Worcester 
County;  John  F.  Brown,  Judge. 

Action  by  William  F.  Fullam  and  others 
against  the  Wright  &  Colton  Wire  Cloth  Coni- 
jjany,  based  on  defendant  having  ordered  of 
plaintiffs  900  cords  of  dry  wood  and  hav- 
ing repudiated  the  contract  after  five  car 
loads  were  shipped  to  it  Judgment  for  de- 
fendant  Plaintiffs  appeal.  Affirmed. 

Webster  Thayer,  Jere  R.  Kane,  Hollls  W. 
Cobb,  and  Fred  A.  Walker,  for  plaintiffs. 
Charles  M.  Thayer  and  Roy  F.  Gilkeson,  for 
defendant. 

BRALEY,  J.  If  the  defendant  had  the 
right  to  repudiate  the  purchase,  because  the 
wood  tendered  did  not  correspond  with  the 
description  under  which  it  was  sold,  the 
judgment  in  its  favor  must  be  affirmed.  The 
sale  was  of  the  whole  quantity,  at  an  agreed 
price,  and  hence  constituted  but  one  indivis- 
ible bargain,  although  the  delivery  was  to  be 
by  car  loads  instead  of  in  bulk  until  all  had 
been  delivered.  Miner  v.  Bradley,  22  Pick. 
457;  Clark  v.  Baker,  5  Mete.  452;  Young  v. 
Wakefield,  121  Mass.  91;  Roosevelt  v.  Doberty, 
129  Mass.  301,  37  Am.  Rep.  356;  Barrle  v. 
Earle,  143  Mass.  1,  8  N.  E.  039,  58  Am.  Rep. 
126;  Stewart  v.  Thayer,  168  Mass.  519,  47  N. 
E.  420,  60  Am.  St.  Rep.  407;  Tripp  v.  Smith, 
180  Mass.  122,  61  N.  E.  804;  Providence  Coal 
Co.  v.  Coxe,  19  R.  L  381,  35  Atl.  510;  Wooten 
v.  Walters,  110  N.  C.  256,  14  S.  E.  734,  730; 
Mersey  Steel  &  Iron  Co.  v.  Naylor  (1884)  9 
A.  C.  434.  But  if  entire,  the  contract  ex- 
pressly called  for  all  the  wood  to  be  "largely 
chestnut,  some  hardwood,  pine,  and  popular," 
and  this  statement  must  be  treated  as  de- 
scriptive of  the  subject-matter,  and  is  to  be 
regarded  as  a  warranty  of  the  kind  and  qual- 
ity. In  the  performance  of  their  promise  the 
plaintiffs  therefore  were  required  to  deliver 
wood  in  conformity  with  the  description. 
Henshaw  v.  Robins,  9  Mete.  83,  43  Am.  Dec 
367;  Gossler  v.  Eagle  Sugar  Refining  Co., 
103  Mass.  331;  Harrington  v.  Smith,  138 
Mass.  92;  Bowes  v.  Shand,  2  A.  C.  445;  Fll- 
ley  v.  Pope,  115  U.  S.  213,  6  Sup.  Ct.  19,  29 
L.  Ed.  372.  It  appears  from  the  auditor's 
findings  that  when  they  accepted  the  defend- 
ant's order  the  plaintiffs  had  purchased 
enough  wood  which  In  quantity,  variety  and 


quality  was  more  than  sufficient  to  enable 
them  to  fulfill  their  contract  But  being  on 
the  lot  where  the  various  kinds  had  been  cut 
and  corded  in  separate  piles,  upon  carting  it 
to  the  cars  for  shipment  no  attempt  was 
made  to  load  each  car  according  to  the  re- 
quired assortment  In  consequence  of  this 
failure  the  cars  forwarded  were  filled  largely 
with  pine,  among  which  was  mingled  a  small 
amount  of  chestnut  and  birch.  These,  con- 
signments the  defendant  refused  to  accept 
because  the  wood  had  not  been  delivered  in 
the  required  proportions,  and  repudiated  the 
entire  purchase.  It  is  the  contention  of  the 
plaintiffs  that  if  it  had  been  possible  to 
transport  the  whole  at  once  to  the  defend- 
ant's factory,  this  would  have  been  a  suffi- 
cient delivery,  even  if  the  several  varieties 
had  not  been  proportionately  commingled. 
See  Wolf  v.  Boston  Veneer  Box  Co.,  109  Mass. 
68.  And  as  transportation  by  separate  car 
loads  was  the  only  feasible  way,  as  well  as 
in  accordance  with  the  manner  of  shipment 
under  the  terms  of  the  contract  the  de- 
fendants were  not  justified  in  their  refusal 
to  accept,  if  the  wood  placed  on  the  cars  was 
not  properly  assorted.  The  consideration 
however,  was  entire,  even  if  the  plaintiffs 
were  to  be  paid  each  week  for  the  number 
of  cords  shipped,  and  whether  each  car  load 
called  for  a  complete  delivery  according  to 
the  description  depends  upon  the  construc- 
tion given  to  the  contract  It  is  settled  that 
having  been  reduced  to  writing,  while  the 
order  and  acceptance  cannot  be  varied  or 
enlarged  by  oral  evidence,  yet  the  situation 
of  the  parties  may  be  considered  to  ascertain 
their  intention  and  the  meaning  of  the  lan- 
guage used.  Bancroft  v.  Abbot  3  Allen,  524, 
526;  Keller  v.  Webb,  125  Mass.  88,  28  Am. 
Rep.  209;  Adams  v.  Morgan,  150  Mass.  143, 
22  N.  E.  708;  Bassett  v.  Rogers,  162  Mass. 
47,  37  N.  E.  772;  Lynn  Safe  Deposit  &  Trust 
Co.  v.  Andrews,  180  Mass.  527,  533,  62  N. 
E.  1061;  Callender,  McAusland  &  Troup  Co. 
v.  Flint,  187  Mass.  104,  72  N.  E.  345;  Buf- 
finton  v.  McNally,  192  Mass.  198,  78  N.  E. 
309;  De  Frlest  v.  Bradley,  192  Mass.  346, 
352,  353,  78  N.  E.  467;  American  Malting  Co. 
v.  Souther  Brewing  Co.,  194  Mass.  89,  80  N. 
E.  526;  Smith  v.  Vose  &  Sons  Piano  Co.,  194 
Mass.  193,  80  N.  E.  527,  9  L  R.  A.  (N.  S.) 
966.  It  is  expressly  found  that  because  of  a 
strike  at  the  coal  mines  the  defendant,  be- 
coming apprehensive  that  it  might  be  unable 
to  obtain  soft  coal  which  It  had  been  accus- 
tomed to  use  in  Its  annealing  furnaces,  and 
for  making  steam,  contracted  with  the  plain- 
tiffs, who  knew  of  these  uses,  for  a  supply  of 
cordwood  as  a  substitute.  In  performance  of 
their  contract  to  ship  wood  entirely  of  one 
kind,  or  so  sparsely  mixed  with  some  of  the 
other  varieties,  that  any  benefit  from  the  com- 
bination as  ordered  would  be  lost,  cannot  be 
said  by  the  plaintiffs  to  be  immaterial,  be- 
cause not  within  the  contemplation  of  the 
parties,  but  the  combination  is  rather  to  be 
considered  as  an  essential  element  of  the 
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contract,  and  for  which  It  was  executed.  Nor 
is  the  effect  of  this  finding  lessened  by  the 
further  statement  that  the  wood  shipped 
could  have  been  used  for  making  steam,  for 
even  then  only  one  of  the  objects  of  purchase 
was  covered,  as  the  plaintiffs  are  found  to 
have  known.  Under  the  conditions  of  sale  it 
must  be  held  that  each  car  was  to  be  filled 
with  wood  so  mixed  that  it  would  conform 
to  the  description  as  to  variety,  and  relative 
qualities.  Henshaw  v.  Robins,  ubi  supra; 
Mansfield  v.  Trigg,  113  Mass.  350. 

The  failure  of  the  plaintiffs  in  delivery  to 
meet  this  requirement  resulted  in  a  total 
failure  of  consideration,  which  justified  the 
defendant  in  a  complete  repudiation  of  the 
sale.  Henshaw  v.  Robins,  ubi  supra;  Earn- 
8b aw  v.  Whittemore,  194  Mass.  187,  80  N. 
E.  520;  Cleveland  Rolling  Mill  Co.  v.  Rhodes, 
121  U.  S.  255,  7  Sup.  Ct  882,  30  L.  Ed.  920. 

Judgment  affirmed. 


(19C  Man.  492) 

SAYLES  v.  QUINN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.   Nov.  28,  1907.) 

1.  Appeal  —  Harmless   Bbrob  —  Excluding 
Evidence. 

Defendant  may  not  complain  that  evidence 
waj  excluded  as  being  improper  under  a  general 
denial,  where  he  was  permitted  to  amend  and 
present  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4200-4207.] 

2.  Damages  —  Recoupment  —  Necessity  fob 
Pleading. 

Damages  claimed  by  way  of  recoupment 
must  be  specially  pleaded. 
8.  Tbial — Improper  Abgument— Court's  Dis- 
cretion. 

It  is  within  a  trial  court's  discretion  either 
to  stop  improper  argument  of  counsel  or  to  per- 
mit it  to  proceed  and  correct  the  error  in  the 
charge. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  8  2G7.] 

4.  Same— Pbopbiett  of  Abgument. 

In  an  action  for  compensation  for  training 
horses,  plaintiff's  counsel  s  statement  in  argu- 
ment that  defendant  did  not  raise  the  defense  of 
unskillfulness  in  training  the  horses,  nor  ques- 
tion the  bill  on  that  account  until  the  trial, 
and  that  the  filing  of  defendant's  amendment 
wherein  he  claimed  damages  therefor,  at  the 
trial,  gave  plaintiff  no  opportunity  to  meet  the 
claim,  unless  a  continuance  was  asked,  was  not 
error,  where  the  court  guarded  the  effect  of  the 
argument  by  stating  that  the  jury  could  only 
consider  the  time  of  filing  the  amendment  with 
respect  to  the  evidence  plaintiff  might  be  ex- 
pected to  produce  on  that  issue. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  8  316.] 

5.  Evidence  —  Bubden  of  Pboof  —  Recoup- 
ment. 

In  an  action  for  compensation  for  training 
horses,  the  burden  was  upon  defendant  to  prove 
the  allegations  of  his  plea  in  recoupment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  86  119,  120.1 

6.  Contbacts— Action  fob  Tbice— Change  in 
Pbice— Burden  of  Proof. 

Where,  in  an  action  for  compensation  for 
training  horses,  defendant  claimed  that  after  the 


contract  was  partly  performed  the  price  was  re- 
duced, the  burden  was  upon  him  to  prove  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §8  1764-1774.] 

7.  Appeal— Harmless  Ebrob— Instbuctions. 

In  an  action  on  a  contract,  an  incorrect 
instruction  that  defendant's  plea  of  payment 
admitted  the  contract  was  harmless,  where  the 
existence  of  the  contract  was  admitted  through- 
out the  trial. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  88  4219-4228.] 

8.  Trial— Instructions— Bubden  of  Pboof. 

Where,  in  an  action  for  compensation  for 
training  horses,  defendant  pleaded  in  recoup- 
ment damages  from  plaintiff's  unskillfulness.  in- 
structions that  the  burden  was  upon  defendant 
to  show  the  unskillfulness,  and  on  plaintiff  to 
prove  he  carried  out  his  contract  and  acted  in 
a  skillful  manner,  and  that  if  the  horses  were 
injured  through  any  failure  on  his  part  he  had 
not  proved  the  contract  alleged,  fairly  distin- 
guished between  the  reasonable  skill  and  care 
plaintiff  was  bound  to  prove  affirmatively  in 
order  to  recover,  and  the  damages  resulting  from 
his  unskillfulness  and  carelessness,  which  de- 
fendant claimed  by  way  of  recoupment,  the 
burden  to  prove  which  was  upon  defendant 

9.  Contbacts  —  Pleadings  —  Evidence  — 
Admissibility. 

Where,  in  an  action  for  compensation  for 
training  horses,  the  only  issues  are  whether 
plaintiff  has  performed  his  contract  and  wheth- 
er the  price  had  been  paid,  evidence  is  inadmis- 
sible to  show  for  defendant  that  one  of  the 
horses  was  well-bred  and  that  he  "worked  a 
mile  in  2:30." 

10.  Appeal  —  Exclusion  of  Evidence  — In- 
sufficient Showing. 

Where  certain  evidence  was  not  admissible 
until  defendant  amended  during  trial,  he  may 
not  complain  of  its  exclusion  without  showing 
that  it  was  offered  after  the  amendment. 

11.  Contbacts  —  Evidence  —  Admissibility 
—Isolated  Facts. 

Where,  in  an  action  for  compensation  for 
training  horses,  defendant  pleaded  in  recoup- 
ment damages  arising  from  plaintiff's  unskillful- 
ness, it  was  within  the  court's  discretion  to  re- 
ject evidence  that  one  of  the  horses  had  "work- 
ed a  mile  in  2:30"  and  was  well-bred,  as  proof 
of  isolated  facts,  unconnected  with  testimony 
as  to  other  attributes,  especially  as  the  only  evi- 
dence touching  the  value  of  the  animals  came 
from  defendant's  witnesses  and  was  not  con- 
tradicted. 

Exceptions  from  Superior  Court,  Worces- 
ter County;  William  Cashing  Wait  Judge. 

Action  by  M.  T.  Sayles  against  James  H. 
Quinn.  From  a  verdict  for  plaintiff,  defend- 
ant brings  exceptions.  Exceptions  over- 
ruled. 

Rufus  B.  Dodge  and  Win.  J.  Taft  for  plain- 
tiff. Webster  Thayer,  Hollis  W.  Cobb,  and 
Fred  A.  Walker,  for  defendant 

RUGG,  J.  This  Is  an  action  of  contract 
on  an  account  annexed  to  recover  for  serv- 
ices and  disbursements  in  the  care,  board 
and  training  of  two  of  the  defendant's  horses 
under  a  verbal  agreement  The  answer  was 
a  general  denial  and  payment. 

1.  Upon  these  pleadings  the  defendant  of- 
fered evidence  tending  to  prove  unskillful- 
ness on  the  part  of  the  plaintiff  in  training 
one  of  the  horses  and  claimed  the  right  to 
show  his  damages  resulting  therefrom.  Ex- 
ception was  taken  to  the  ruling  that  this 
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could  not  be  shown  under  a  general  denlaL 
The  defendant  thereupon  amended  his  an- 
swer, and  pleaded  in  recoupment,  and  the 
evidence  was  admitted.  This  exception 
might  be  disposed  of  shortly  on  the  ground 
that  the  defendant  suffered  no  harm,  be- 
cause he  was  permitted  to  amend  and  pre- 
sent all  the  evidence  upon  this  subject  that 
he  desired.  But  the  ruling  was  right  for 
the  reason  that  damages  claimed  by  way  of 
recoupment  must  be  specially  pleaded. 
Hodgkins  v.  Moulton,  100  Mass.  309;  Gillis 
v.  Cobe,  177  Mass.  584-605,  59  N.  E.  455. 
The  offer  was  not  alone  to  prove  a  failure 
to  perform  the  contract  as  claimed  by  the 
plaintiff  which  might  have  been  proven  un- 
der a  general  denial,  but  it  was  linked  with 
the  claim  for  damages,  which  was  a  demand 
in  recoupment  and  must  be  set  out  in  the 
pleadings. 

2.  During  his  argument  to  the  jury  counsel 
for  the  plaintiff  stated  that  the  "defendant 
bad  never  raised  the  defence  of  unskillful- 
ness  or  questioned  the  bill  on  that  account 
until  the  trial,  and  that  the  filing  of  the 
amendment  during  the  trial  gave  the  plain- 
tiff no  opportunity  to  meet  this  claim,  unless 
a  continuance  of  the  case  was  asked."  Coun- 
sel for  the  defendant  seasonably  objected  to 
this  as  being  argument  upon  the  pleadings, 
and  excepted  to  the  refusal  of  the  court  to 
Interfere.  Even  If  the  argument  had  been 
objectionable,  the  court  was  not  bound  to 
stop  the  counsel,  provided  adequate  instruc- 
tions were  given  respecting  the  matter. 
Commonwealth  v.  Cunningham,  104  Mass. 
565.  It  is  within  the  discretion  of  the  pre- 
siding Justice  either  to  interrupt  and  stop 
an  improper  argument  of  counsel  or  to  per- 
mit it  to  proceed  and  In  his  charge  correct 
the  error.  In  his  charge  the  court  carefully 
guarded  the  effect  of  this  argument,  by  stat- 
ing that  the  Jury  could  only  consider  the 
time  of  filing  the  answer  with  respect  to  the 
evidence,  which  the  plaintiff  might  be  ex- 
pected to  produce  upon  that  issue.  A  party, 
when  confronted,  during  the  course  of  a 
trial,  with  a  new  Issue,  caused  by  an  amend- 
ment to  the  pleadings,  by  his  opponent,  may 
well  prefer  to  conclude  the  trial  with  such 
evidence  as  may  be  at  hand  rather  than  to 
ask  for  a  continuance  for  the  purpose  of  pro- 
curing more.  If  he  elects  to  do  this  It  is  not 
improper  to  suggest,  by  way  of  argument, 
that  his  failure  to  proffer  further  evidence 
upon  the  particular  issue,  may  be  accounted 
for  by  the  fact  that  it  was  raised  at  a  time 
when  he  could  not  conveniently  do  so.  This 
argument  Is  not  one  upon  the  pleadings,  but 
upon  the  failure  to  produce  evidence,  which 
is  generally  a  proper  subject  for  argument. 

3.  The  charge  that  the  burden  of  proof  Is 
upon  the  defendant  in  case  of  recoupment 
was  correct.  Noble  v.  Fagnant,  162  Mass. 
275,  286,  38  N.  E.  507. 

4.  The  defendant  claimed  and  Introduced 
evidence  tending  to  show  that  after  the  con- 
tract was  made  and  after  It  had  been  par- 


tially performed,  It  was  modified  to  a  mate- 
rial extent  as  to  the  price  to  be  charged. 
The  trial  court  correctly  ruled  that  upon  this 
branch  of  the  case  the  burden  was  upon  the 
defendant  to  prove  that  the  price  named  In 
the  original  contract  had  been  changed. 
This  evidence  was  introduced  without  ob- 
jection under  a  general  denial.  It  was  not 
a  claim  that  the  contract  as  originally  made 
was  different  as  to  price  from  that  claimed 
by  the  plaintiff,  but  that  there  was  a  subse- 
quent modification  of  It.  This  put  the  bur- 
den of  proof  as  to  that  particular  allegation, 
which  was  in  effect  an  affirmative  one,  upon 
the  defendant  Lothrop  v.  Otis,  7  Allen,  435. 
What  was  said  is  not  to  be  construed  as 
shifting  the  burden  of  proof  from  the  plain- 
tiff to  the  defendant.  The  parties  were  not 
in  conflict  as  to  the  price  to  be  charged  in 
the  contract  as  originally  made.  The  de- 
fendant proposed  to  show  a  distinct  proposi- 
tion, which  would  if  proved,  avoid  the  effect 
of  the  contract  as  made.  When  be  asserted 
this  distinct  matter,  the  burden  rested  upon 
bira  to  prove  it  Powers  v.  Russell,  13 
Pick.  69,  77;  Potter  v.  Morland,  3  Cush.  384. 
389;  Delano  v.  Bartlett,  6  Cush.  364. 

5.  It  was  said  in  the  course  of  the  charge 
respecting  the  pleadings,  that  "there  Is  the 
further  answer  set  out  that  if  the  defendant 
ever  owed  the  plaintiff  anything,  he  has  paid 
him  the  amount  That  admits  that  there 
was  such  a  contract  as  the  plaintiff  alleges, 
but  says  that  has  been  made  and  paid,  that 
the  amount  due  under  that  contract  has  been 
paid."  The  defendant's  exception  to  this 
statement  must  be  overruled,  for  the  reason 
that  he  does  not  show  that  he  suffered  any 
harm  from  it  The  whole  course  of  the  trial 
shows  that  both  parties  admitted  a  contract 
to  have  been  made,  which,  as  to  price  orig- 
inally agreed  upon,  was  not  in  Issue.  The 
inaccurate  statement  that  a  plea  of  payment 
admitted  the  contract,  therefore,  did  no 
barm,  because  a  contract  was  admitted 
throughout  the  trial. 

6.  The  defendant  objects  to  that  portion 
of  the  charge,  which  states  that  the  burden 
was  on  the  defendant  to  show  unskillful  driv- 
ing or  training.  The  context  in  which  this 
statement  was  made  shows  that  the  atten- 
tion of  the  court  and  jury  was  then  directed 
to  the  claim  of  recoupment  set  up  by  the  de- 
fendant In  other  parts  of  the  charge  the 
court  gave  full  instructions  that  the  burden 
was  upon  the  plaintiff  to  prove  that  he  had 
carried  out  the  contract  which  he  alleged, 
and  that,  as  a  part  of  that  burden  of  proof, 
he  must  show  that  he  used  reasonable  care, 
and  acted  in  a  skillful  manner  in  dealing 
with  the  horses,  and  if  the  horses  driven 
were  injured  in  consequence  of  any  failure 
on  his  part,  then  he  had  not  proved  the  con- 
tract which  be  alleged.  Taking  the  charge 
as  a  whole,  It  fairly  distinguished  between 
the  reasonable  skill  and  care  which  the  plain- 
tiff was  bound  to  prove  affirmatively  that 
he  had  used  in  order  that  he  might  recover. 
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and  the  damages  resulting  from  bis  unsklll- 
fulness  and  carelessness,  which  the  defend- 
ant claimed  by  way  of  recoupment,  the  bur- 
den to  prove  which  was  upon  the  defendant 

7.  Two  questions  of  evidence  have  been 
argued.  The  defendant  offered  to  show,  as 
affecting  the  value  of  one  of  the  horses,  that 
he  had  "worked  a  mile  In  2:30,"  and  also  that 
he  was  a  well-bred  horse.  It  does  not  ap- 
pear at  what  stage  of  the  trial  this  evidence 
was  offered.  If  before  the  amendment  was 
filed,  It  was  obviously  Incompetent.  The  Is- 
sues between  the  parties  then  were  solely 
whether  the  plaintiff  had  performed  his 
contract,  as  to  the  price  which  the  parties 
had  agreed  upon  for  the  board  and  care  of 
the  horses,  and  whether  it  had  been  paid. 
Upon  these  issues  It  was  of  no  consequence 
whether  or  hot  the  horses  were  well-bred  or 
fast  trotters  The  defendant,  not  showing 
that  the  evidence  was  offered  after  the 
amendment  to  his  pleadings,  does  not  show 
that  he  was  injured  by  the  ruling.  But  even 
If  offered  after  the  pleadings  were  In  their 
final  shape,  It  was  within  the  discretion  of 
the  court  to  reject  the  evidence  as  of  isolat- 
ed facts  unconnected  with  testimony  as  to 
other  attributes,  especially  as  the  only  evi- 
dence touching  value  of  the  animals  came 
from  the  defendant's  witnesses,  and  was  not 
contradicted  by  the  plaintiff. 

Exceptions  overruled. 


C196  Mans.  671) 

In  re  PLYMPTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Dec.  2,  1907.) 

1.  Execution— Right  to  Execution— Right 
to  OrnER  Remedy. 

A  judgment  creditor  Is  not  obliged  to  avail 
himself  of  his  attachment  on  mesne  process  in 
a  suit,  but  he  may  elect  to  proceed  by  execution. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  §  35.] 

2.  Same — Levy — Effect  ok  Rights  of  Cred- 
itor. 

▲  levy  by  an  officer  without  authority  of 
the  judgment  creditor,  after  the  arrest  of  the 
debtor  and  his  entering  into  a  recognizance,  is 
voidable  as  against  the  creditor,  and  does  not 
affect  his  rights  under  the  arrest. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  21,  Execution,  55  274,  1243.] 

8.  Same. 

After  an  arrest  on  an  execution  has  once 
been  made  and  a  recognizance  taken,  no  alias 
execution  authorizing  an  arrest  can  be  issued, 
and  an  alias  execution  subsequently  issued,  if 
satisfaction  is  not  obtained  on  the  first,  can 
run  against  the  estate  of  the  debtor  only. 

SEd.  Note.— For  cases  in  poibt,  see  Cent  Dig. 
.  21,  Execution,  5§  274,  1242,  1243.] 

4.  Same. 

Where  the  return  on  the  first  execution 
set  forth  an  arrest  of  the  debtor,  without  show- 
ing what  proceedings  followed,  and  there  was  a 
later  levy  on  real  estate,  which  was  abandoned, 
an  alias  execution  could  not  run  against  the 
body  of  the  debtor;  and  bis  subsequent  arrest 
and  commitment  on  an  execution,  improperly  Is- 
sued without  either  of  the  certificates  prescribed 
by  Rev.  Laws,  c.  168,  S§  17,  *20,  relating  to 
arrests  on  execution,  is  illegal* 


Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  by  Charles  P.  Plympton  for  a 
writ  of  habeas  corpus  for  his  discharge  from 
imprisonment  Cause  reserved  for  full  court 
Writ  granted. 

Harrison  Dunham,  for  petitioner.  George 
Granville  Darling,  for  respondents. 

KNOWLTON,  a  J.  At  the  hearing  upon 
the  writ  of  habeas  corpus  which  was  Issued  in 
this  case,  It  appeared  that  the  prisoner  was 
confined  In  Jail  under  an  execution  issued  up- 
on a  judgment  in  an  action  at  law. 

The  original  execution  was  duly  Issued 
with  the  usual  direction  to  the  officer,  in  the 
alternative,  to  cause  payment  of  the  amount 
named  to  be  made  from  the  goods,  chattels 
or  lands  of  the  debtor,  and  for  want  there- 
of, to  take  his  body.  An  application  was 
made  to  the  district  court  of  northern  Nor- 
folk for  a  certificate  authorizing  the  arrest 
of  the  debtor,  and  notice  was  duly  given  him 
to  appear  for  examination  on  the  charge  that 
he  had  property  not  exempt  from  attach- 
ment which  he  did  not  Intend  to  apply  to 
the  payment  of  the  plaintiff's  claim.  See 
Rev.  Laws,  c.  168,  §  18.  On  his  appearance, 
after  hearing,  the  court  made  an  order  that 
he  assign  property  to  the  Judgment  creditor, 
with  which  order  he  failed  to  comply,  where- 
upon a  certificate  of  these  facts,  with  the  af- 
fidavit in  behalf  of  the  judgment  creditor 
required  by  Rev.  Laws,  c  168,  |  17,  and  a 
certificate  of  the  Judge  that  he  believed  the 
charges  contained  in  the  affidavit  to  be  true, 
were  annexed  to  the  execution.  The  peti- 
tioner was  then  arrested  and  taken  before  a 
court  where  he  entered  Into  a  recognizance  to 
appear  and  take  the  oath  for  the  relief  of 
poor  debtors.  See  Rev.  Laws,  c.  168,  5  3a 
The  officer  made  the  usual  return  that  he  ar- 
rested the  debtor  and  had  him  before  the 
Justice  of  the  district  court  All  these  pro- 
ceedings appear  to  have  been  regular. 

The  petitioner  protested  that  they  could 
not  go  on  because  his  real  estate  was  attach- 
ed on  mesne  process  In  the  suit  in  which  the 
execution  was  issued.  But  the  plaintiff  was 
not  obliged  to  avail  himself  of  this  attach- 
ment He  had  alternative  remedies,  between 
which  he  could  make  an  election.  Hoar  v. 
Tilden,  178  Mass.  157,  55  N.  E.  641.  Two 
days  afterwards,  the  officer,  without  the  di- 
rection or  authority  of  the  judgment  creditor, 
proceeded  to  levy  upon  the  real  estate  and  to 
give  notice  of  the  levy  under  the  statute. 
On  the  following  day,  by  the  direction  of  the 
creditor's  attorney,  the  levy  was  abandoned. 

There  Is  much  ground  for  contending  that 
this  levy  would  have  been  void  from  the  be- 
ginning if  authorized  by  the  Judgment  cred- 
itor, inasmuch  as  the  execution  had  been 
served  previously  by  an  arrest  of  the  debtor, 
and  he  was  then  under  a  recognizance  which, 
for  the  time,  stood  in  the  place  of  the  execu- 
tion for  the  benefit  of  the  creditor.  Hoar  r. 
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Tilden,  178  Mass.  161,  55  N.  E.  641 ;  Kellogg 
v.  Underwood,  163  Mass.  214,  40  N.  E.  104; 
•Thomson  v.  Sleeper,  168  Mass.  373,  43  N.  E. 
106.  However  that  may  be,  a  levy  made 
under  these  circumstances,  without  the  au- 
thority of  the  judgment  creditor,  was  void- 
able as  against  him,  and  could  not  affect  his 
rights  under  an  arrest  which  had  been  made 
previously.  If  the  officer,  Instead  of  then 
returning  the  execution  to  court  and  procur- 
ing an  alias  execution  as  he  did,  had  held 
it  to  await  the  result  of  the  proceedings  un- 
der the  recognizance,  the  court  would  have 
put  upon  it  the  certificate  refusing  the  oath, 
and  the  arrest  could  have  been  resumed  un- 
der It  and  the  petitioner  legally  committed 
to  jail. 

That  this  would  have  been  the  regular 
course  of  procedure  Is  shown  by  the  decisions 
in  Ruberg,  Petitioner,  166  Mass.  33,  43  N.  E. 
911,  and  Morgan  v.  Curley,  142  Mass.  107- 
109,  7  N.  E.  726.  By  the  express  terms  of 
the  statute,  the  certificate  authorizing  an  orig- 
inal arrest,  after  an  examination  of  the  cred- 
itor, may  be  annexed  to  the  original,  or  an 
alias  or  other  successive  execution.  Rev. 
Laws,  c.  168,  f  20.  But  after  an  arrest  upon 
an  execution  has  once  been  made  and  a  recog- 
nizance taken,  no  alias  execution  authorizing 
an  arrest  can  be  Issued.  "The  execution  Is 
functus  officio,  the  recognizance  stands  in  its 
place  as  the  security  to  the  creditor,  and  his 
only  remedy  is  by  suit  thereon."  Morgan 
v.  Curley,  142  Mass.  107-109,  7  N.  E.  726.  An 
alias  execution  subsequently  issued,  if  satis- 
faction is  not  obtained  on  the  first,  can 
legally  run  against  goods  and  estate  only. 
Thomson  v.  Sleeper,  168  Mass.  373,  47  N.  E. 
106,  and  cases  cited;  Kellogg  v.  Underwood, 
163  Mass.  214,  40  N.  E.  104.  In  this  case 
the  return  upon  the  first  execution  set  forth 
an  arrest  of  the  debtor,  with  nothing  to  show 
what  proceedings  followed,  and  also  a  later 
levy  upon  real  estate,  which  was  abandoned. 
It  is  at  least  a  grave  question  whether,  upon 
this  return,  an  alias  execution  of  any  kind 
could  be  issued  legally.  But  it  Is  quite  certain 
that  upon  this  return  without  more,  an  alias 
execution  could  not  run  against  the  body  of 
the  defendant.  The  subsequent  arrest  and 
commitment  upon  an  execution  Improperly 
issued,  which  had  upon  it  no  certificate  un- 
der Rev.  Laws,  c.  168,  8  17,  and  no  cer- 
tificate under  section  20  of  the  same  chapter, 
were  unauthorized  and  illegal. 

Writ  of  habeas  corpus  to  issue. 


(190  N.  Y.  86) 

FRIES  v.  OSBORN  et  al. 

(Court  of  Appeals  of  New  York.   Nov.  19, 1907.) 

Wills  —  Construction— Legacies— Chabqe 
on  Land— Parol  Evidence  ot  Intention. 
Where  testator  bequeathed  pecuniary  lega- 
cies to  various  persons,  but  the  will  was  silent 
as  to  his  real  estate,  testator  died  intestate  as 
to  it;  parol  evidence  being  inadmissible  to  show 
that  his  personal  property  was  insufficient  to 
pay  the  legacies  after  satisfying  his  debts  and 


(N.I. 


that  he  intended  to  make  such  legacies  a  charge 

on  the  realty. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  for  partition  by  Nicholas  C.  Fries 
against  Lewis  F.  Osborn  and  others.  From 
a  judgment  of  the  Appellate  Division,  affirm- 
ing an  Interlocutory  judgment  In  favor  of 
defendants,  plaintiff-  appeals  by  permission 
on  a  certified  question  as  to  whether  the 
legacies  bequeathed  by  the  will  of  Michael 
J.  Fries,  deceased,  are  a  lien  and  charge  on 
his  real  estate  described  in  the  complaint 
Reversed,  and  new  trial  granted. 

Edwin  A.  Nash,  for  appellant   Clyde  B. 
Shults,  for  respondents. 

HISCOCK,  J.  This  is  an  action  of  parti- 
tion. The  appellant  and  various  defendants 
are  the  relatives  and  heirs  at  law  of  one 
Michael  J.  Fries,  who  died  leaving  no  de- 
scendants. The  respondents  are  relatives  of 
his  deceased  wife  and  legatees  under  his  will. 
The  dispute  between  them  is  summarized  in 
the  question  submitted  to  us,  whether  certain 
legacies  to  the  latter  are  a  charge  upon  real 
estate  of  the  testator  which  descended  to  the 
former.  In  the  answer  which  we  are  about 
to  give  to  this  question  we  feel  constrained 
to  differ  with  the  decisions  of  the  learned 
courts  below,  which  have  held  that  such  leg- 
acies were  such  a  charge. 

The  will  which  presents  the  question,  out- 
side of  clauses  respectively  directing  the  pay- 
ment of  debts  and  funeral  expenses  and  ap- 
pointing an  executor,  contains  simply  and 
solely  the  following  provision:    "Second.  I 
give  and  bequeath  to  ray  brother-in-law, 
Lewis  F.  Osborn,  the  sum  of  five  hundred 
dollars  ($500.00),  and  to  my  sisters-in-law, 
namely,  Ella  Harding,  Mary  Kllbury,  Jennie 
Southgate,  the  sum  of  three  hundred  dollars 
($300.00)  each,  and  my  sister-in-law,  Dora  F. 
Osborn,  the  sum  of  five  hundred  dollars 
($500.00),  and  my  niece  Gladis  Kllbury  and 
my  nephew  Lewis  S.  Osborn,  the  sum  of 
five  hundred  dollars  ($500.00)  each."  From 
evidence,  much  of  which  was  received  over 
sufficient  objections  and  exceptions,  the  court 
has  found,  amongst  other  things,  that  the 
testator  left  sufficient  personal  property  to 
pay  only  a  small  portion  of  the  legacies  after 
satisfaction  of  debts;  that  at  the  time  of 
making  the  will  he  knew  the  value  of  hte 
personal  property  and  the  amount  of  his 
debts;  that  the  father  of  the  decedent's  wife 
had  advanced  $1,000  on  the  purchase  price 
of  a  farm,  deeded  to  testator  and  owned  by 
him  at  the  time  of  his  death;  that  the  latter 
had  intended  that  his  wife's  relatives  should 
be  repaid  by  will,  or  otherwise  the  sum  so 
advanced  with  interest  for  many  years;  that 
the  will  was  drawn  by  a  person  ignorant  of 
the  law  relating  to  wills;  and,  finally,  "that 
the  said  testator   •   •   *   intended  to  and 
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did  charge  the  real  estate  with  the  payment 
of  the  legacies  mentioned  in  his  will."  Ob- 
viously the  will  under  consideration  does  not 
expressly  charge  the  legacies  upon  the  tes- 
tator's real  estate.  Bnt  the  rule  is  invoked 
that  extrinsic  evidence  may  be  resorted  to 
for  the  purpose  of  showing  an  intention  to 
so  charge  such  legacies  which  will  be  binding 
in  the  construction  of  the  will,  although  ex- 
press provision  to  that  effect  is  wanting. 

It  will,  therefore,  be  well  to  place  before 
us  the  rule  upon  this  subject  as  it  has  been 
stated  at  various  times  and  as  unquestion- 
ably it  now  runs.  In  Lupton  v.-  Lupton,  2 
Johns.  Ch.  614,  623,  It  is  said:  "The  real  es- 
tate is  not,  as  of  course,  charged  with  the 
payment  of  legacies.  It  is  never  charged  un- 
less the  testator  Intended  it  should  be,  and 
that  intention  must  be  either  expressly  de- 
clared, or  fairly  and  satisfactorily  inferred, 
from  the  language  and  disposition  of  the 
will."  In  Bevan  v.  Cooper,  72  N.  Y.  317,  322, 
It  is  said:  "There  are  some  rules  which  are 
well  settled  as  to  the  payment  or  charging 
of  general  legacies.  One  is  that  .the  primary 
fund  for  the  payment  of  them  is  the  personal 
estate.  It  is  one  to  be  observed,  unless  ex- 
press direction  otherwise  is  found  in  the  will, 
or  there  be  a  clear  intent  to  the  contrary  to 
he  gathered  from  the  provisions  of  the  will, 
which  may  be  assisted  by  the  extraneous  cir- 
cumstances of  the  case."  It  is  further  writ- 
ten in  this  case:  "It  is  said  that  the  mere 
fact  of  giving  legacies  by  the  testator  fur- 
nishes a  strong  probability  that  he  intended 
that  they  should  be  paid  if  his  estate,  in  any 
of  its  parts,  was  sufficient  therefor.  It  is 
hardly  to  be  supposed  that  a  man  of  sense, 
■engaged  in  the  solemn  and  deliberate  matter 
of  making  a  final  disposition  of  his  worldly 
estate,  would  trifle  with  the  subject,  by  mak- 
ing bequests  which  he  did  not  expect  or  in- 
tend should  be  satisfied;  and,  if  so,  then  at 
■first  view  it  seems  plausible  to  say  that  he 
must  have  meant  that  they  should  be  satisfi- 
ed from  any  portion  of  his  estate— from  the 
real,  if  the  personal  does  not  suffice.  But  yet 
this  idea  only  imputes  to  the  testator  a  gen- 
oral  purpose  that  legacies  given  shall  be  paid. 
It  does  not  satisfactorily  show  that,  when 
giving  them,  it  entered  into  his  mind  and 
formed  a  part  of  his  Intent  that  they  should 
be  so  charged  upon  his  real  estate  as  that  It 
should  be  subject  to  them  as  to  a  lien."  In 
McCorn  v.  McCorn,  100  N.  T.  611,  513,  8  N. 
B.  480,  it  is  said:  "Whether  a  legacy  is 
charged  upon  the  real  estate  of  the  decedent 
Is  always  a  question  of  the  testator's  inten- 
tion. The  language  of  the  will  is  the  basis 
of  the  inquiry;  but  extrinsic  circumstances 
which  aid  in  the  interpretation  of  that  lan- 
guage,'and  help  to  disclose  the  actual  inten- 
tion, may  also  be  considered." 

These  decisions  simply  make  application  to 
a  specific  subject  of  the  general  rule  that  ex- 
trinsic evidence  may  be  resorted  to  within 
certain  limits  and  qualifications  for  the  pur- 
pose of  ascertaining  the  intention  of  the  tes- 


tator, and  thereby  of  making  clearer  and  in- 
terpreting clauses  in  his  will  which  otherwise 
are  obscure  and  of  uncertain  meaning.  But 
this  general  rule,  wherever  laid  down,  and 
the  rule  applicable  to  the  solution  of  the  par- 
ticular question  before  us  as  stated  in  the 
citations  which  we  have  made,  seem  to  make 
it  sufficiently  clear  that  extrinsic  evidence 
may  be  utilized  only  for  the  purpose  of  in- 
terpreting something  which  is  actually  writ- 
ten in  the  will,  that  there  must  be  some  pro- 
vision in  the  will  which  will  serve  as  a  sub- 
ject for  interpretation,  and  that  under  the 
guise  of  interpretation  extrinsic  evdence  can- 
not be  utilized  for  the  purpose  of  adding  to 
the  will  provisions  which  otherwise  are  not 
found  there  at  all.  Many  cases  have  been 
cited  by  the  learned  counsel  for  the  respond- 
ent, and  many  more  might  have  been  added, 
in  which  extrinsic  evidence  has  been  allowed 
to  aid  the  court  in  interpreting  provisions  of 
wills  which  gave  legacies  and  disposed  of  real 
estate,  and  whereby  the  conclusion  was  aided 
that  the  devise  of  the  real  estate  was  made 
subject  to  the  payment  of  the  legacies.  But 
no  case  has  been  cited,  or,  as  we  believe,  can 
be  found,  in  which  it  has  been  decided  that 
evidence  extrinsic  to  the  will  may  be  made 
the  basis  of  construing  into  the  will  provi- 
sions charging  real  estate  with  the  payment 
of  legacies  where  the  will  as  actually  writ- 
ten by  the  testator  contained  not  one  word 
even  indirectly  relating  to  this  subject,  and 
was  absolutely  silent  upon  the  subject  of  the 
testator's  real  estate,  not  taking  notice  or 
disposing  of  it  in  any  way  whatever.  It 
seems  almost  axiomatic  that  a  will  cannot 
create  a  charge  or  lien  upon  real  estate  when 
it  contains  no  provision  whatever  which  dis- 
poses of  or  deals  with  such  real  estate.  The 
idea  of  charging  real  estate  with  the  payment 
of  money  by  will  necessarily  seems  to  imply 
that  the  Instrument  shall  take  jurisdiction  of 
the  former  and  contain  some  provision  with 
reference  to  it,  and  that  it  shall  not  be  ab- 
solutely silent  and  barren  of  any  word  relat- 
ing to  it  Until  some  method  is  adopted  of 
reforming  wills  after  the  death  of  the  testa- 
tor, we  fail  to  see  how  parol  extrinsic  testi- 
mony can  be  made  to  control  the  testamen- 
tary disposition  of  property  as  to  which  the 
testator  has  died  absolutely  intestate. 

As  we  read  it,  that  is  this  case.  The  tes- 
tator has  died  intestate  as  to  his  real  es- 
tate. His  will  does  not  touch  it  at  all. 
There  are  no  clauses  relating  to  it  which  may 
be  made  the  basis  of  interpretation  and  con- 
struction. We  do  not  see  how  we  are  any 
more  entitled  upon  the  record  presented  to 
say  that  the  will  requires  that  the  legacies 
be  charged  upon  the  unmentioned  real  estate 
than  we  would  be  entitled  to  read  Into  the 
will  a  provision  giving  It  in  whole  or  part  to 
the  legatees  named.  Perhaps  it  may  be  as- 
sumed from  the  evidence  and  findings  that 
this  conclusion  defeats  what  was  really  the 
expectation  and  Intention  of  the  testator.  If 
that  is  so,  of  course,  it  Is  to  be  regretted. 
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Bat  It  will  be  only  another  illustration  of  the 
experience  that  no  statute  or  rule,  however 
wise  and  conducive  to  public  welfare  and 
safety  in  its  general  observance  and  applica- 
tion, can  be  so  framed  that  it  may  not  be 
made  by  ignorance  and  carelessness  an  oc- 
casional source  of  hardship  In  the  individual 
case. 

The  question  certified  to  us  must  be  an- 
swered In  the  negative,  and  the  judgment  ap- 
pealed from  reversed,  and  a  new  trial  grant- 
ed, with  costs  to  abide  event 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  O'BRIEN,  VANN,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc 

089  N.  Y.  408.) 
PEOPLE  v.  VAN  GAASBECK. 
(Court  of  Appeals  of  New  York.  Nov.  1,  1907.) 

1.  Homicide  —  Character    of    Accuseo  — 
Peaceableness. 

In  a  prosecution  for  murder,  evidence  in 
behalf  of  accused  that  he  enjoyed  a  good  repu- 
tation for  quietness  and  peaceableness  was  ad- 
missible, under  the  rule  that  evidence  may  be 
received  to  show  that  accused  enjoyed  a  good 
reputation  in  respect  to  the  traits  involved  in 
the  charge. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2Q,  Homicide,  §§  310-317.] 

2.  Criminal  Law— Character  of  Accused- 
Personal  Knowledge  of  Witness. 

Character  evidence  on  behalf  of  defendant 
must  be  limited  to  the  witness'  knowledge  of  de- 
fendant's reputation,  and  cannot  be  admitted  to 
show  the  existence  of  favorable  traits  of  char- 
acter solely  from  the  personal  knowledge  and 
observation  of  bis  conduct  by  the  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  9  844.] 

3.  Same— Good  Reputation— Effect. 

Good  reputation  in  respect  to  the  traits  of 
character  involved,  if  established  by  accused,  is 
a  fact  to  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  facts  in  the  case  in  de- 
termining whether  or  not  defendant  actually 
committed  the  offense. 

[Ed.  Note.— For  cases  in  ooint,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §  846.] 

4.  Same— Negative  Evidence. 

Evidence  that  witness  had  ndver  heard  any- 
thing against  the  character  of  accused,  while 
not  Detter  proof  of  his  good  reputation  than 
evidence  that  his  neighbors  generally  spoke  in 
commendatory  terms  of  him.  is  nevertheless  ad- 
missible to  establish  good  reputation. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  840.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department. 

Cornell  Van  Gaasbeck  was  convicted  of 
manslaughter  in  the  first  degree.  From  an 
order  of  the  Appellate  Division  (103  N.  T. 
Supp.  249,  118  App.  Div.  511),  reversing  such 
conviction,  the  people  appeal.  Affirmed. 

Fred.  Stephan,  Jr.,  Dlst.  Atty.  (Howard 
Chipp,  of  counsel),  for  the  People.  Augustus 
II.  Van  Buren,  for  respondent. 


WILLARD  BARTLETT,  J.  The  defend- 
ant was  indicted  for  the  crime  of  murder  in 
the  second  degree,  and  convicted  of  man- 
slaughter in  the  first  degree.  The  crime  was 
charged  to  have  been  committed  on  the  4th 
day  of  December,  1905,  at  the  town  of  Wood- 
stock, in  the  county  of  Ulster.  The  victim 
of  the  alleged  homicide  was  Oscar  Harrison, 
a  white  person  about  20  years  of  age  at  the 
time  of  his  death.  The  defendant  is  a  negro, 
who  at  that  time  was  about  55  years  old. 
Harrison  was  found  dead  in  the  dwelling  of 
the  defendant  near  Woodstock  on  the  morn- 
ing of  December  5,  1905,  under  circumstances 
which  left  no  doubt  that  his  death  had  been 
caused  by  means  of  blows  upon  his  head  with 
a  blunt  Instrument,  probably  a  hammer 
which  was  lying  in  the  same  room.  There 
was  no  direct  evidence  tending  to  show  the 
commission  of  the  crime  by  the  defendant 
Harrison,  it  appeared,  had  been  in  the  habit 
from  time  to  time  of  visiting  the  bouse 
where  the  defendant  lived  alone,  and  had  oc- 
casionally spent  the  night  there.  He  was 
last  seen  alive  there  in  the  company  of  the 
defendant,  on  the  day  before  he  was  found 
dead.  On  the  evening  of  that  day  the  de- 
fendant in  an  Intoxicated  condition,  visited 
the  post  office  and  country  store  in  Wood- 
stock, and  subsequently  went  to  the  resi- 
dence of  some  colored  people  named  Conine, 
where  he  spent  the  night  sleeping  in  a  chair 
by  the  fire.  There  appears  to  have  been  noth- 
ing unusual,  however,  In  his  conduct  in  this 
respect  as  the  testimony  tends  to  show  that 
he  had  frequently  spent  the  night  there  in 
this  manner  on  previous  occasions.  In  the 
morning  one  of  the  Conines  suggested  to  the 
defendant  that  he  should  go  over  to  his 
house  and  see  what  had  happened  there  on 
the  previous  night,  saying  that  he  (Conine), 
on  his  way  from  Woodstock  the  evening  be- 
fore, had  heard  noises,  groans,  stamping  on 
the  floor,  and  heavy  breathing  proceeding 
from  the  defendant's  dwelling.  The  defend- 
ant thereupon  went  to  his  own  house,  being 
accompanied  by  Conine,  whom  he  requested 
to  go  with  him.  The  defendant  went  ahead, 
pushed  the  door  open,  and  found  Harrison 
lying  dead  on  the  floor.  He  seems  to  have 
become  agitated  at  the  sight  and  asked  Co- 
nine what  he  should  do.  Conine  advised 
him  to  go  to  a  neighbor's  and  telephone  to 
Harrison's  father,  and  the  defendant  acted 
upon  this  advice,  and  proceeded  to  the  resi- 
dence of  a  neighbor  named  Wolven,  and  said 
to  him :  "Will  you  telephone  to  John  Harri- 
son that  Oscar  is  dead  in  my  house.  He  has 
poisoned  or  killed  himself  In  some  way,  I 
don't  know  how."  The  desired  message  was 
sent,  and  shortly  afterward  the  defendant 
disappeared  from  the  immediate  neighbor- 
hood and  proceeded  to  West  Saugerties. 
where  be  spent  the  night  in  the  honse  of  an 
acquaintance,  whence  he  walked  the  next  day 
to  Purling,  in  Greene  county,  where  he  was 
arrested  by  a  deputy  sheriff  of  Ulster  county, 
named  Everett  Rosa.   The  testimony  of  this 
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■officer  tended  more  strongly  than  any  other 
evidence  In  the  case  to  connect  the  defendant 
with  the  commission  of  the  crime.  After 
narrating  the  circumstances  of  the  arrest 
and  saying  that  he  told  the  defendant  he 
would  have  to  go  back  and  answer  for  the 
body  lying  dead  in  his  house,  this  witness 
testified  as  follows:  "We  came  to  Jennings* 
Hotel,  and  I  said,  'Corn,  you  led  me  a  merry 
-chase.'  Finally,  he  said,  'I  didn't  think  I 
would  get  as  far  as  I  did.'  I  said,  'What  did 
you  lay  the  fellow  out  for  In  that  way?'  He 
said  (dropping  his  head),  *I  don't  know.'" 
The  defendant  was  sworn  as  a  witness  In 
his  own  behalf,  and  said  in  explanation  of 
his  flight  that  he  was  scared,  but  did  not 
know  what  he  was  to  do,  and  that  when  he 
left  Woodstock  he  had  no  idea  where  he  was 
going.  He  denied  having  killed  Harrison, 
but  did  not  controvert  the  truth  of  the  state- 
ment which  I  have  quoted  from  the  testi- 
mony of  the  deputy  sheriff  who  arrested  him. 
He  declared  that  the  last  that  he  ever  saw 
of  Harrison  was  on  the  afternoon  before  the 
discovery  of  the  dead  body,  when  he  started 
for  Woodstock,  and  that  Harrison  was  out- 
aide  of  the  house  going  towards  the  dwelling 
of  the  Conines.  There  was  considerable 
evidence  in  the  case  tending  to  show  that  the 
relations  between  Harrison  and  the  defend- 
ant had  always  been  friendly,  although  one 
witness,  who  testified  to  having  seen  Harri- 
son and  the  defendant  engaged  In  conversa- 
tion on  the  afternoon  before  the  homicide, 
said  that  while  he  could  not  understand  the 
words  which  they  used,  "they  were  jangling 
quite  sharp." 

The  questions  which  are  presented  for  our 
■determination  on  this  appeal  relate  to  the 
propriety  of  the  exclusion  by  the  trial  court 
of  certain  proof  which  was  offered  In  regard 
to  the  character  of  the  accused ;  and  I  have 
cited  the  evidence  thus  fully  to  show  that, 
if  any  error  was  committed  In  this  respect, 
It  cannot  be  disregarded  in  the  exercise  of 
our  power  to  render  Judgment  upon  an  ap- 
peal In  a  criminal  case  without  regard  to  ex- 
ceptions which  do  not  affect  the  substantial 
rights  of  the  parties.  Code  of  Cr.  Proc.  f 
542.  The  alleged  errors  upon  which  the 
Appellate  Division  has  reversed  the  Judg- 
ment of  conviction  arise  upon  exceptions  to 
the  exclusion  of  evidence  which  the  defend- 
ant sought  to  obtain  from  two  witnesses, 
•Charles  Merrltt  and  Thomas  B.  Johnston. 
Merritt  testified  that  he  lived  In  Kingston; 
that  he  bad  known  the  defendant  probably 
25  or  30  years;  that  the  defendant  had 
worked  for  him  on  his  farm,  off  and  on,  3, 
4,  or  5  years ;  that  whenever  he  wanted  ex- 
tra help  he  used  to  go  and  get  the  defendant ; 
and  that  he  was  acquainted  with  his  reputa- 
tion and  his  character,  so  far  as  it  related 
to  whether  or  not  he  was  of  a  quiet  and 
peaceable  disposition  or  otherwise.  The  wit- 
ness was  then  asked :  "What  do  you  say  his 
reputation  is?"  This  question  was  objected 
io  on  the  ground  that  there  had  been  no 


foundation  laid  for  the 'proof,  and  on  the 
further  ground  that  it  was  not  the  proper 
way  to  show  character.  The  objection  was 
sustained,  and  the  defendant  excepted.  The 
other  witness,  Johnston,  testified  that  he 
was  a  policeman  in  the  city  of  Kingston,  and 
had  been  such  for  about  19  years;  that  he 
had  known  the  defendant  30  years;  that  he 
knew  him  when  he  was  in  the  city,  and 
knew  his  character  "as  to  being  a  peaceable, 
quiet  man."  He  was  then  asked :  "What  do 
you  say  of  It?"  This  question  was  objected 
to,  the  objection  was  sustained,  and  an  excep- 
tion was  taken  in  behalf  of  the  defendant 
It  will  be  observed  that  these  exceptions 
present  two  entirely  different  questions.  The 
ruling  in  respect  to  the  evidence  sought 
to  be  obtained  from  the  witness  Merritt  was 
a  ruling  to  the  effect,  first,  that  no  sufficient 
foundation  had  been  laid  for  the  introduc- 
tion of  any  proof  whatever  as  to  the  char- 
acter of  the  accused;  and,  secondly,  that, 
even  if  the  witness  were  qualified  to  speak 
on  this  subject,  proof  as  to  the  general  repu- 
tation of  the  defendant  in  regard  to  peace- 
ableness  and  quiet  was  not  admissible.  By 
the  second  ruling  in  respect  to  the  question 
put  to  the  witness  Johnston,  the  court  held 
that  It  was  not  permissible  for  the  defend- 
ant to  give  evidence  tending  to  show  that  his 
character  was  that  of  a  peaceable,  quiet  man, 
based  upon  the  personal  knowledge  and  ob- 
servation of  the  witness.  In  our  opinion  the 
first  ruling  was  erroneous,  and  Justified  and 
required  a  reversal  of  the  Judgment;  but 
the  second  ruling  was  correct.  "It  is  not 
necessary  to  cite  authorities,"  says  the  Su- 
preme Court  of  the  United  States  in  Edging- 
ton  v.  U,  S.,  164  U.  S.  361,  17  Sup.  Ct  72, 
41  L.  Ed.  467,  "to  show  that  In  criminal  pros- 
ecutions the  accused  will  be  allowed  to  call 
witnesses  to  show  that  his  character  was 
such  as  to  make  it  unlikely  that  he  would  be 
guilty  of  the  particular  crime  with  which  he 
is  charged."  The  precise  question  here,  how- 
ever, relates  to  the  nature  of  the  testimony 
which  such  witnesses  are  permitted  to  give 
for  this  purpose.  Must  they  be  confined  to  a 
statement  of  their  knowledge  of  the  general 
reputation  of  the  party  whose  conduct  Is  un- 
der investigation,  as  seems  to  be  contended 
by  the  learned  counsel  for  the  appellant;  or 
may  they  go  further,  and  testify  as  to  his 
reputation  In  respect  to  the  particular  trait 
or  traits  involved  in  the  issue?  And,  again, 
must  they  be  confined  to  the  general  reputa- 
tion of  the  person  whose  character  is  in  ques- 
tion in  respect  to  such  traits;  or  may  they 
testify  to  the  existence  or  nonexistence  of 
the  particular  traits  involved  basing  their 
testimony  upon  their  personal  acquaint,  ace 
with  the  party  and  their  observation  of  his 
mode  of  life?  The  fact  sought  to  be  estab- 
lished by  evidence  bearing  upon  the  char- 
acter of  an  accused  person  is  the  improba- 
bility that  the  defendant  would  commit  the 
crime  of  which  he  is  accused.  The  evi- 
dence being  adduced  for  this  purpose,  it  Is 
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manifestly  proper,  'In  order  that  It  may  be 
most  useful  In  the  guidance  of  the  jury,  that 
it  should  not  be  confined  to  the  geueral  good 
reputation  of  the  defendant,  but  may  be  ex- 
tended to  his  reputation  in  respect  to  the 
particular  traits  involved  in  the  accusation. 
The  common  practice  in  this  state  seems  to 
have  been  in  accordance  with  this  view. 
Thus,  in  the  bill  of  exceptions  in  the  cele- 
brated murder  case  of  Cancemi  v.  People, 
16  N.  Y.  501,  a  leading  authority  on  the  ad- 
missibility of  evidence  of  good  character  in 
behalf  of  an  accused  person,  it  is. stated  that 
defendant's  counsel  on  the  trial  of  the  case 
called  19  witnesses,  all  of  whom  testified  to 
the  general  good  character  of  the  defendant 
for  peace  and  quietness  and  for  honesty  and 
industry.  This  seems  to  be  the  rule  gener- 
ally throughout  the  Union.  In  Massachu- 
setts, where  the  defendant  was  prosecuted 
for  assault  with  Intent  to  kill,  it  was  held  to 
be  competent  for  him  to  call  witnesses  to 
testify  to  his  general  reputation  as  a  peace- 
able and  quiet  citizen.  Commonwealth  v. 
O'Brien,  119  Mass.  342,  20  Am.  Rep.  325. 
In  People  v.  Ashe,  44  Cal.  288,  which  was  a 
prosecution  for  grand  larceny  In  San  Joa- 
quin county,  the  defendant  "introduced  evi- 
dence of  his  previous  good  character  for  hon- 
esty, and  proved  by  credible  witnesses  who 
had  resided  in  that  county  for  some  20  years 
that  during  all  that  time  his  character  for 
honesty  was  good."  Here  plainly  the  ex- 
pression "character"  is  used  as  synonymous 
with  "reputation."  In  the  same  state  It  has 
been  held  that,  where  there  is  a  question  at 
the  trial  whether  the  defendant  In  a  criminal 
prosecution  has  committed  the  act  charged 
against  him  in  the  Indictment,  evidence  of 
his  previous  good  reputation  in  respect  to  the 
particular  trait  Involved  In  the  Inquiry  Is 
admissible  for  the  defense.  If  such  good  rep- 
utation Is  established,  it  is  a  fact  to  be  con- 
sidered by  the  jury,  In  connection  with  all 
the  other  facts  in  the  case,  in  determining 
whether  or  not  the  defendant  actually  did 
commit  the  offense  of  which  he  is  accused. 
The  weight  to  be  given  to  the  evidence  of 
good  reputation  Is,  of  course,  wholly  a  matter 
for  the  jury.  The  same  doctrine  is  laid 
down  in  many  other  cases  too  numerous  to 
cite. 

It  is  often  found  stated  In  connection  with 
the  qualifying  rule,  which  has  been  almost 
universally  adopted  In  this  country,  to  the 
effect  that,  while  the  community  reputation 
as  to  particular  traits  is  admissible  upon  the 
question  of  character,  the  personal  knowl- 
edge and  belief  of  the  witness  must  be  exclud- 
ed. 3  Wigmore  on  Evidence,  §  1980.  Thus, 
in  Hirechman  v.  People,  101  I1L  568,  where 
the  defendant  was  tried  on  an  indictment 
for  manslaughter,  It  was  held  that  be  was 
properly  permitted  to  give  evidence  of  his 
general  reputation  In  regard  to  peace  and 
quiet,  but  that  no  error  was  committed  In  ex- 
cluding all  particular  transactions  in  which 
he  had  been  concerned  tending  to  prove  a 


quiet  and  peaceable  disposition  on  the  part 
of  the  accused.  In  Berneker  v.  State,  40  Neb. 
810,  59  N.  W.  372,  the  defendant  was  accus- 
ed of  the  crime  of  receiving  stolen  property. 
It  was  held  that  he  unquestionably  had  the 
right  to  Introduce  evidence  of  his  character 
or  reputation,  which  the  court  regarded  as 
convertible  terms,  for  honesty  in  the  com- 
munity In  which  he  had  resided,  or  his  gen- 
eral reputation  for  honesty,  but  that  this 
could  not  be  shown  by  evidence  of  particular 
and  specific  facts  within  the  knowledge  of 
the  witness,  purporting  to  have  been  gained 
by  personal  acquaintance  or  dealings  with  the 
accused.  In  State  v.  Dalton,  27  Mo.  13.  the 
appellant  was  tried  for  a  felonious  assault 
with  intent  to  kill.  The  defendant  proved 
that  his  general  character  as  a  peaceable  man 
was  good,  but  the  trial  court  sustained  an  ob- 
jection to  further  inquiry  as  to  his  character 
for  industry,  and  this  was  held  by  the  Su- 
preme Court  to  be  a  correct  ruling,  "because, 
whenever  evidence  of  character  Is  admissible, 
it  Is  restricted  to  the  trait  of  character  which 
is  in  issue,  and  must  have  reference  to  the 
nature  of  the  charge."  "In  a  criminal  prose- 
cution, the  good  character  of  a  defendant  Is 
always  admissible;  but  the  law  limits  the 
Inquiry  In  such  a  case  to  his  general  char- 
acter [reputation]  as  to  the  trait  in  issue." 
State  v.  King,  78  Mo.  555.  "The  reputation 
which  is  the  subject  of  proof  in  courts  as 
evidence  of  character  means  the  estimate  In 
which  the  individual  is  held  by  the  communi- 
ty, and  not  the  private  opinion  entertained 
of  him  by  the  witnesses  who  may  be  called 
to  testify  in  reference  to  such  fact"  Jackson 
v.  State,  78  Ala.  471.  When,  therefore,  a 
witness  is  called  to  prove  the  good  character 
of  the  defendant,  his  testimony  should  not 
go  beyond  the  reputation  which  the  defendant 
sustains  in  the  community  as  to  the  particu- 
lar traits  of  character,  the  existence  or  non- 
existence of  which  bear  upon  the  probability 
or  Improbability  that  he  would  commit  or 
refrain  from  committing  the  offense  with 
which  he  Is  charged.  State  v.  Pearce,  15 
Nev.  188.  The  authorities  which  have  been 
cited  suffice  to  show  that,  while  the  defend- 
ant in  the  case  at  bar  was  entitled  to  give 
evidence  of  his  general  reputation  as  a  man 
of  quiet  and  peaceable  disposition,  he  was 
not  entitled  to  prove  particular  acts  Indica- 
tive of  the  fact  that  he  possessed  traits  ren- 
dering it  unlikely  that  he  would  assault  his 
friend.  The  case  of  Sawyer  v.  People,  91 
N.  Y.  667  Is  cited  In  behalf  of  the  appellant 
as  holding  a  different  doctrine;  but  an  ex- 
amination of  the  record  on  appeal  therein 
shows  that  the  rulings  of  the  trial  court  hi 
that  case  were  In  precise  accordance  with 
the  law  as  we  have  stated  it.  Court  of  Ap- 
peals Cases  in  Clerk's  Office,  vol.  9,  of  1883. 

In  a  few  of  the  states,  notably  Iowa  and 
Minnesota,  the  doctrine  that  the  character 
of  the  defendant  in  a  prosecution  for  homi- 
cide can  be  shown  only  by  the  evidence  of 
his  general  good  reputation,  or  his  reputation 
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in  the  community  as  a  person  of  quiet  and 
peaceable  disposition,  Is  rejected.  The  courts 
In  those  states  go  further,  and  hold  that  a 
defendant  in  such  a  case  is  entitled  to  show 
by  the  personal  observation  and  knowledge 
of  witnesses  called  In  his  behalf  that  he  pos- 
sesses those  traits  of  character  which  would 
render  it  unlikely  that  he  committed  the  of- 
fense with  which  he  is  charged.  State  v. 
Sterrett,  68  Iowa,  76,  25  N.  W.  986;  State  v. 
Lee,  22  Minn.  407,  21  Am.  Rep.  769.  In  the 
Iowa  case  it  is  said:  "Evidence  that  he  Is 
reputed  to  possess  certain  traits  of  character 
may  be  competent  evidence  tending  to  prove 
that  be  does  possess  them;  but  it  is  by  no 
means  the  only  competent  evidence  of  that 
fact.  We  see  no  reason  why  any  witness 
who  is  shown  to  have  had  opportunity  for 
forming  a  just  estimate  of  his  character 
should  aot  be  permitted  to  testify  with  ref- 
erence to  it"  This  view,  however,  is  op- 
posed to  the  prevailing  rule  in  England  as 
established  in  Reg.  v.  Rowton,  10  Cox's  Crim. 
Cases,  26,  84,  and,  as  we  have  seen,  to  the 
great  weight  of  American  authorities  on  the 
subject.  Prof.  WIgmore,  in  his  scholarly  trea- 
tise on  the  Law  of  Evidence,  argues  strongly 
in  favor  of  a  rule  admitting  evidence  of  per- 
sonal knowledge  and  belief  concerning  the 
character  of  an  accused  person  as  against 
the  rule  which  restricts  such  evidence  to  the 
general  reputation  of  the  accused  In  respect 
to  the  moral  traits  at  issue  in  the  prosecution, 
declaring  that,  so  far  as  practical  policy  and 
utility  are  concerned,  there  ought  to  be  no 
hesitation  between  reputation  and  personal 
knowledge  and  belief.  "A  perusal  of  the 
records  of  state  trials,"  he  says,  "will  show 
how  natural,  straightforward,  and  useful 
was  this  method  of  asking  after  belief  found- 
ed on  personal  experience  and  intimacy.  Put 
any  one  of  us  on  trial  for  a  false  charge, 
and  ask  him  whether  he  would  not  rather 
Invoke  in  his  vindication,  as  Lord  Kenyon 
said,  the  warm,  affectionate  testimony'  of 
those  few  whose  long  Intimacy  and  trust  has 
made  them  ready  to  demonstrate  their  faith 
to  the  jury,  than  any  amount  of  colorless 
assertions  about  reputation."  2  Wigmore  on 
Evidence,  §  1686.  The  answer  to  this  argu- 
ment is  found  In  overwhelming  considera- 
tions of  practical  convenience.  If  a  witness 
is  to  be  permitted  to  testify  to  the  character 
of  an  accused  person,  basing  his  testimony 
solely  on  his  own  knowledge  and  observation, 
he  cannot  logically  be  prohibited  from  stat- 
ing the  particular  incidents  affecting  the 
defendant  and  the  particular  actions  of  the 
defendant  which  have  led  him  to  his  favor- 
able conclusion.  In  most  instances  it  would 
be  utterly  impossible  for  the  prosecution  to 
ascertain  whether  occurrences  narrated  by 
the  witness  as  constituting  the  foundation 
of  his  conclusion  were  or  were  not  true. 
They  might  be  utterly  false,  and  yet  incapable 
of  disproof  at  the  time  of  trial.  Further- 
more, even  if  evidence  were  ac  cessible  to  con- 
trovert the  specific  statements  of  the  witness 
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in  this  respect,  its  admission  would  lead  to 
the  introduction  into  the  case  of  innumerable 
collateral  Issues  which  could  not  be  tried  out 
without  introducing  the  utmost  complication 
and  confusion  Into  the  trial,  tending  to  dis- 
tract the  minds  of  the  jurymen  and  befog  the 
chief  issue  In  litigation. 

It  Is  argued  in  behalf  of  the  people  that  no 
foundation  was  laid  for  the  proposed  testi- 
mony by  proof  that  the  witnesses  were  ac- 
quainted with  the  reputation  of  the  defend- 
ant. We  cannot  accede  to  this  proposition 
as  applicable  to  the  witness  Merrltt.  Indeed, 
he  was  allowed  to  state,  without  objection, 
that  he  was  acquainted  with  the  reputation 
of  the  defendant  so  far  as  it  related  to 
whether  or  not  the  defendant  was  of  a  quiet 
and  peaceable  disposition.  The  witness  had 
known  the  defendant  25  or  30  years,  and 
lived  in  Kingston,  where  the  defendant  had 
worked  up  to  a  period  within  5  or  6  years  be- 
fore the  trial.  The  learned  county  judge  in 
his  charge  speaks  of  the  house  of  the  defend- 
ant, in  which  the  homicide  occurred,  as  being 
"some  few  miles  distant"  from  Kingston. 
While  the  reputation  which  is  receivable  In 
evidence  on  the  question  of  character  must 
be  confined  to  the  place  of  residence  of  the 
person  whose  character  is  under  considera- 
tion, or  the  neighborhood  of  such  residence, 
and  the  time  when  such  reputation  existed 
must  not  be  too  remote,  we  think  that  it  can- 
not be  held  as  matter  of  law  that  upon  the 
evidence  in  this  record  the  witness  Merrltt 
was  not  qualified  to  testify  as  to  the  commu- 
nity reputation  of  the  defendant  as  to  peacea- 
bleness  and  quiet.  As  has  already  been 
pointed  out,  the  trial  judge  himself  spoke  of 
the  defendant's  dwelling  as  being  only  a  few 
miles  distant  from  Kingston,  where  the  wit- 
ness resided;  and  we  are  probably  authorized 
to  take  Judicial  notice  of  the  fact  that  the 
distance  between  Kingston  and  Woodstock  is 
not  more  than  10  miles  as  the  crow  flies.  See 
Mutual  Benefit  Life  Ins.  Co.  v.  Robinson,  58 
Fed.  723,  7  C.  0.  A.  444,  22  L.  R.  A.  325, 
where  Judicial  notice  was  taken  of  the  fact 
that  the  distance  between  two  cities  exceeded 
100  miles.  The  time  limit  applicable  to  evi- 
dence of  reputation  is  discussed  by  Beard- 
sley,  J.,  In  Sleeper  v.  Van  Mlddlesworth,  4 
Denio,  431,  where  it  was  held  to  have  been 
error  to  exclude  evidence  that  four  years  be- 
fore the  trial  the  witness  had  already  ac- 
quired a  well-known  character  in  the  com- 
munity where  he  resided.  "No  certain  limit," 
said  the  court,  "in  point  of  duration,  can  be 
laid  down  for  Inquiries  like  this"  In  an  ac- 
tion for  slander  in  imputing  unchastity  to  a 
woman,  the  Supreme  Judicial  Court  of  Mas- 
sachusetts has  held  that  evidence  of  the  fe- 
male plaintiff's  bad  general  reputation  10 
years  before  the  speaking  of  the  words  for 
which  the  suit  is  brought  was  competent;  "it 
being  a  very  general  presumption  that  things 
which  are  proved  to  have  once  existed  in  a 
particular  state  are  to  be  understood  as  con- 
tinuing in  that  state,  until  the  contrary  is  es- 
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tablished  by  evidence,  either  direct  or  pre- 
sumptive." Metcalf,  J.,  Id  Parkburst  v. 
Ketcbum,  6  Alien  (Mass.)  406,  83  Am.  Dec. 
639. 

The  questions  which  have  led  to  the  re- 
versal of  the  judgment  in  this  case  below, 
and  the  questions  which  seem  almost  certain 
to  arise  on  the  new  trial,  render  it  proper 
for  us  to  suggest  that  a  witness  may  be 
qualified  to  testify  to  the  general  reputation 
of  a  person  as  to  particular  traits  of  char- 
acter, even  though  he  may  never  have  beard 
anybody  say  anything  as  to  whether  tbe  per- 
son whose  character  is  in  question  possesses 
such  traits  or  not.  In  other  words,  the  testi- 
mony of  a  person  who  has  lived  any  consider- 
able length  of  time  in  the  same  neighborhood 
as  another  to  the  fact  that  be  has  never 
heard  anything  against  that  other  person  in 
respect  to  his  peaceableness  or  quiet  behavior 
or  honesty  is  competent  evidence  that  his 
reputation  Is  that  of  a  person  of  pacific  dispo- 
sition and  integrity.  In  Regina  v.  Rowton, 
supra,  Cockburn,  0.  J.,  admitted  the  compe- 
tency of  the  evidence  of  a  witness  who  should 
say:  "I  never  heard  anything  against  the 
character  of  a  person  of  whose  character  I 
come  to  speak."  The  same  learned  Judge  de- 
clared that,  although  given  in  a  negative 
form,  such  testimony  is  the  most  cogent  evi- 
dence of  a  man's  good  reputation,  because 
one's  character  does-  not  get  talked  about  un- 
til there  is  some  fault  to  be  found  with  it 
Chief  Justice  Nelson,  in  delivering  the  opinion 
of  the  old  Supreme  Court  in  People  v.  Davis, 
21  Wend.  300.  assumed  that  negative  evidence 
was  receivable  to  establish  good  character 
provable  by  reputation.  "Character  is  prov- 
ed by  reputation,  and  evidence  that  those 
who  have  known  a  man  in  the  community 
never  heard  anything  against  his  reputation 
as  a  peaceable  man  is  evidence  of  good  repu- 
tation in  that  respect."  W.  Allen,  J.,  in  Day 
v.  Ross,  154  Mass.  13,  27  N.  E.  676.  A  wit- 
ness is  qualified  to  testify  to  the  reputation 
of  a  defendant,  where  the  witness  has  been 
in  such  a  position  with  reference  to  the  de- 
fendant's residence  or  circle  of  acquaintances 
that  the  fact  of  his  hearing  nothing  against 
him  would  have  a  tendency  to  show  that 
nothing  bad  been  said  against  him,  and, 
therefore,  that  his  reputation  was  good.  See 
Holmes  v.  State,  88  Ala.  26,  29,  7  South.  193, 
16  Am.  St  Rep.  17.  It  is  even  competent 
evidence  of  the  good  reputation  of  an  accused 
person  that  the  witness  has  been  acquainted 
with  him  for  a  considerable  time  under  such 
circumstances  as  render  It  likely  that  he 
would  have  beard  what  was  said  about  him 
and  that  he  has  never  heard  anything  about 
his  character;  "the  fact  that  a  person's  char- 
acter is  not  talked  about  at  all  being,  on 
grounds  of  common  experience,  excellent  evi- 


dence that  he  gives  no  occasion  for  censure, 
or,  In  other  words,  that  his  character  is 
good."  State  v.  Lee,  22  Minn.  407,  21  Am. 
Rep.  769.  Indeed,  as  is  well  said  by  the  Su- 
preme Court  of  Illinois  in  Glfford  v.  People. 
148  III.  173.  35  N.  E.  754,  "one  whose  word 
passes  current  among  his  associates  and 
neighbors,  or  who  is  received  and  accepted  by 
society  as  a  virtuous  man  or  woman,  or 
whose  honesty  is  not  questioned  in  the  com- 
munity In  which  he  lives,  will  ordinarily  ex- 
cite no  discussion  or  comment  and  yet  every 
person  in  tbe  community  knows  that  he  or 
she  is  accepted,  recognized,  and  reputed  to  be 
a  truthful,  virtuous,  or  honest  person."  See, 
also,  Gandolfo  v.  State,  11  Ohio  St  114: 
Milliken  v.  Long,  188  Pa.  411,  41  Atl.  540. 
In  some  instances  negative  evidence  of  good 
reputation  has  been  characterized  as  the  best 
evidence  on  the  subject  Chief  Justice  Cock- 
burn,  In  the  Rowton  Case,  already  cited,  de- 
clared it  to  be  the  best  evidence  of  a  man's 
character  that  he  is  not  talked  about  at  alL 
Tbe  Supreme  Court  of  Iowa,  in  State  v.  Nel- 
son, 58  Iowa,  208,  12  N.  W.  253,  declined  to 
adopt  this  view,  saying:  "It  cannot  be  fair- 
ly said  that  proof  that  one's  neighbors  have 
never  heard  his  character  canvassed  is  better 
proof  of  his  good  reputation  than  proof  that 
his  neighbors  generally  speak  in  terms  of 
commendation  of  bis  character.  All  that  can 
properly  be  said  of  the  kind  of  negative  proof 
under  consideration  is  that  it  is  competent 
proof  of  good  reputation  and  should  be  ac- 
cepted and  weighed  by  the  Jury."  In  this 
statement  of  the  law  we  agree. 

Three  conclusions  are  Involved  in  our  re- 
view of  this  case:  First  that  upon  a  criminal 
prosecution  evidence  is  receivable  in  behalf 
of  the  accused  that  he  has  enjoyed  a  good 
reputation  in  respect  to  the  traits  involved  In 
the  charge  against  him;  second,  that  evidence 
is  not  receivable  in  his  behalf  as  to  the  exist- 
ence of  such  traits,  when  such  evidence  con- 
sists solely  of  the  personal  knowledge  and 
observation  of  his  conduct  by  witnesses,  and 
not  of  their  knowledge  as  to  his  reputation 
in  such  respects;  and,  third,  that  negative 
evidence  Is  receivable  to  establish  a  good  rep- 
utation. This  statement  may  be  of  service 
as  a  guide  to  the  solution  of  somewhat  per- 
plexing questions  in  this  branch  of  the  law 
of  evidence  which  frequently  arise  upon  crim- 
inal trials. 

It  follows,  from  what  has  been  said,  that 
the  order  of  the  Appellate  Division,  revers- 
ing the  conviction  of  the  defendant  must  be 
affirmed. 

CDLLEN.  O.  J.,  and  GRAY,  O'BRIEN, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 

Order  affirmed. 
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PEOPLE  ex  rtl.  EMPIRE  CITY  TROTTING 
CLUB  t.  STATE  RACING  COM- 
MISSION at  al. 
(Court  of  Appeals  of  New  York.   Not.  19, 1907.) 

1.  Mandamus— Discbbttion— Abbitbabt  Ex- 

KBCI8B. 

Though  mandamus  will  not  generally  lie  to 
compel  performance  of  a  power,  the  exercise  of 
which  is  in  the  discretion  of  the  officer  against 
whom  the  writ  is  sought,  the  remedy  is  available 
if  the  action  of  the  officer  is  capricious,  arbi- 
trary, unreasonable,  or  based  on  false  Informa- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  33,  Mandamus,  f  134.] 

2.  Pleading— Conclusions. 

In  mandamus  to  compel  the  State  Racing 
Commission  to  grant  relator  a  license  to  con- 
duct races,  allegations  in  answering  affidavits  de- 
nying that  relator  had  complied  with  the  statute, 
and  that  he  was  entitled  to  a  license,  were  mere 
indefinite  conclusions,  insufficient  to  raise  an 
issue  to  defeat  a  peremptory  writ 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  f  20.] 

8.  Mandamus  — Gbant  or  LloKHSK  —  Hobsb 
Racing. 

The  State  Racing  Commission  having  no 
power  to  allot  particular  dates  on  which  races 
on  the  various  tracks  may  be  run,  its  refusal  to 
grant  relator  a  license  to  conduct  racing  because 
the  legal  season  bad  been  divided  among  six 
other  tracks  in  the  vicinity  of  New  York  and  the 
Saratoga  Racing  Association,  and  that  to  grant 
relator  any  dates  would  interfere  with  racing  on 
the  other  tracks^  was  capricious,  arbitrary,  and 
unreasonable. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  33,  Mandamus,  i  134.] 

O'Brien,  Edward  T.  Bartlett,  and  Hlscock, 
JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Mandamus  by  the  people,  on  the  relation  of 
the  Empire  City  Trotting  Club,  against  the 
State  Racing  Commission  and  others,  to  com- 
pel defendants  to  issue  to  relator  a  license  to 
conduct  racing.  From  a  judgment  of  the  Ap- 
pellate Division  (105  N.  Y.  Supp.  B28),  re- 
versing an  order  denying  the  writ  (103  N.  Y. 
Supp.  955),  defendants  appeal.  Affirmed. 

Joseph  S.  Auerbach  and  Welton  a  Percy, 
for  appellants.  James  Russell  Soley,  for  re- 
spondent 

PER  CURIAM.  Though  we  do  not  concur 
In  the  doctrine  of  the  majority  of  the  learned 
Appellate  Division  that  the  commission  has 
no  discretionary  powers  over  the  grant  of  a 
license,  and  that  "its  judgment  related  purely 
to  the  sufficiency  of  the  acts  constituting  the 
corporation,  and  not  to  considerations  of  pub- 
lic or  private  policy,"  we  are  still  of  opinion 
that  the  order  of  the  Appellate  Division  should 
be  affirmed.  While  the  general  rule  Is  that 
mandamus  will  not  lie  to  compel  the  perform- 
ance of  a  power  the  exercise  of  which  lies  In 
the  discretion  of  the  officer  against  whom  the 
writ  is  sought  to  that  rule  there  Is  the  well- 
recognized  exception  that  the  action  of  the 
officer  must  not  be  capricious  or  arbitrary, 
and,  If  such  be  the  character  of  the  reasons 
for  refusing  to  act,  the  writ  will  He.  Merrill 


on  Mandamus,  Sf  88-41 ;  People  ex  rel.  Cecil 
t.  Bellevue  Hospital  Medical  College,  60  Hun, 
107,»  affirmed  on  opinion  below,  128  N.  Y. 
621,  28  N.  E.  258;  People  ex  rel.  Schau  v. 
McWllliams,  185  N.  Y.  92,  77  N.  E.  786;  Illi- 
nois State  Board  of  Dental  Examiners  v. 
Cooper,  123  111.  227,  13  N.  B.  201.  In  the 
very  recent  case  of  People  ex  rel.  Lodes  v. 
Department  of  Health,  189  N.  Y.  187,  82  N. 
E.  187,  we  have  said,  through  Haight,  J.,  re- 
ferring to  the  action  of  the  board  In  revok- 
ing a  license:  "If,  however,  their  action  is 
arbitrary,  tyrannical,  or  unreasonable,  or  is 
based  upon  false  information,  the  relator 
may  have  a  remedy  to  right  the  wrong  which 
he  has  suffered."  There  are  to  be  found  In 
the  affidavits  in  answer  to  the  application  for 
the  writ  denials  by  the  appellants  that  the 
relator  has  complied  with  the  requirements 
of  the  statute,  and  that  be  Is  entitled  to  a  li- 
cense. But  these  denials  In  gross  are  mere- 
ly of  conclusions,  and  too  Indefinite  to  raise 
an  issue  to  defeat  a  peremptory  writ  where 
the  facts  should  have  been  explicitly  alleged. 
Matter  of  Freel  (Sup.)  38  N.  Y.  Supp.  148, 
affirmed  148  N.  Y.  165,  42  N.  B.  586;  People 
ex  rel.  Beck  v.  Coler,  84  App.  DIv.  167,  170, 
54  N.  Y.  Supp.  639;  People  ex  rel.  Goodwin 
v.  Coler,  48  App.  Dlv.  402-494,  62  N.  Y.  Sopp. 
964 ;  Matter  of  Pierce,  Butler  &  P.  Mfg.  Co., 
62  Hun,  265,  16  N.  Y.  Supp.  768,  affirmed 
131  N.  Y.  570,  30  N.  E.  07.  The  only  specific 
reasons  given  by  the  respondents  for  refusing 
to  Issue  the  license  to  the  relator  are  that 
the  racing  season  allowed  by  law,  to  wit 
from  April  15th  to  November  15th  in  each 
year,  has  been  divided  up  among  six  other 
tracks  in  the  vicinity  of  the  city  of  New  York 
and  the  Saratoga  Racing  Association,  that 
the  allotment  of  dates  Is  a  proper  regulation 
of  racing,  and  that  to  grant  the  relator  any 
dates  would  interfere  with  the  racing  upon 
the  other  tracks.  None  of  these  considera- 
tions, In  our  opinion,  had  the  commission  the 
right  to  entertain,  nor  should  they  have  had 
any  influence  on  its  action.  The  object  of 
the  statute  vesting  authority  In  the  commis- 
sion was  to  insure  that  racing  In  this  state 
was  properly  and  honestly  conducted,  not  to 
prevent  competition  between  the  several  rac- 
ing associations,  nor  to  secure  any  special  pe- 
cuniary benefit  to  any  of  them.  There  is  no 
provision  in  the  statute  authorizing  the  com- 
mission to  allot  particular  dates  on  which 
races  on  the  various  tracks  may  be  run,  but 
merely  to  grant  or  refuse  a  license  to  hold 
races.  If  the  theory  on  which  the  commis- 
sioners have  acted  In  this  case  were  to  be 
approved,  new  incumbents  of  the  office  might 
arbitrarily  favor  other  race  tracks  and  deny 
the  associations  owning  the  present  tracks, 
In  which  large  sums  of  money  have  been  In- 
vested, a  license  to  hold  races.  Surely  the 
Legislature,  when  it  authorized  the  Incorpo- 
ration of  racing  associations,  never  contem- 
plated that  the  capital  Invested  In  the  build- 
ing of  the  tracks  should  be  subject  to  such  ar- 
bitrary destruction.   Though  we  assume  that 
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the  appellants  have  acted  in  entire  good  faith 
and  In  the  belief  that  they  possessed  the  au- 
thority they  have  sought  to  exercise,  we  must 
nevertheless  hold  that  in  point  of  law  their 
reasons  for  rejecting  the  application  of  the 
relator  were  capricious  and  arbitrary. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN,  and 
CHASE,  JJ.,  concur.  O'BRIEN,  EDWARD 
T.  BARTLETT,  and  HISCOCK,  JJ.,  dissent 

Order  affirmed. 


(189  N.  T.  488.) 

MUNN  v.  MASONIC  LIFE  ASS'N  OF  WEST- 
ERN NEW  YORK. 
(Court  of  Appeals  of  New  York.  Nov.  19,  1907.) 

1.  Appeal  —  Review  —  Decisions  op  Inter- 
mediate Coubts  —  Question  op  Fact  — 
Unanimous  Affirmance. 

Where  the  Appellate  Division  unanimous- 
ly affirms  a  verdict  on  a  question  of  fact,  the 
question  is  not  reviewable  by  the  Court  of  Ap- 
peals. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4324.] 

2.  Insurance— Mutual  Benefit  Insurance— 
Actions  fob  Benefit— Limitations— Con - 
stbuctioN  of  By-Law. 

Where  the  by-laws  of  an  insurance  associa- 
tion provide  that  an  action  to  recover  on  dis- 
puted claims  must  be  commenced  within  six 
months  from  the  date  of  disallowance  thereof, 
and  that  the  amount  due  on  a  policy  shall  be- 
come payable  90  days  after  receipt  of  satisfac- 
tory proofs  of  death,  the  denial  of  the  claim 
before  the  filing  of  proofs  of  death  does  not 
start  the  running  of  the  six-months  limitation, 
but  the  beneficiary  has  a  reasonable  time  within 
which  to  file  proofs  of  death,  and  may  bring  his 
action  within  six  months  after  the  association 
has  acted  in  rejection  of  the  claim  upon  the 
proofs  presented. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  Adella  E.  Munn  against  the 
Masonic  Life  Association  of  Western  New 
York.  From  a  Judgment  of  the  Appellate 
Division  (101  N.  Y.  Supp.  91,  115  App.  Div. 
855),  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Harry  D.  Williams,  for  appellant  Moses 
Shire,  for  respondent. 

GRAY,  J.  The  plaintiff  sued  the  defend- 
ant in  order  to  recover  the  amount  due  upon 
a  certificate,  or  policy,  of  life  insurance,  is- 
sued by  the  latter  to  the  former's  husband 
and  payable  to  her  as  beneficiary.  Two  de- 
fenses were  interposed.  In  the  first  place,  it 
was  answered  that  the  membership  of  the 
assured  had  lapsed,  by  reason  of  his  fail- 
ure to  pay  a  certain  monthly  -assessment,  and 
that  he  had  not  been  reinstated.  In  the  sec- 
ond place,  it  was  answered  that  this  action 
was  not  commenced  within  six  months  from 
the  date  of  the  disallowance  by  the  defendant 
of  the  plaintiff's  claim,  as  was  required  by 


the  contract  of  insurance.  The  plaintiff  re- 
covered a  verdict  for  the  amount  of  her 
claim,  and  the  Judgment  thereupon  entered 
was  affirmed  by  the  Appellate  Division  by 
the  unanimous  vote  of  the  Justices. 

The  first  question  raised  by  the  defendant 
has  been  conclusively  settled  by  the  disposi- 
tion made  below  of  the  case.  Whether  the 
defendant  had  waived  the  default  of  the  de- 
ceased in  failing  to  make  due  payment  of 
the  particular  monthly  assessment  and  had 
restored  him  to  membership,  as  the  plaintiff 
contended,  the  trial  Judge  submitted  to  the 
Jurors  for  their  determination  upon  the  evi- 
dence. It  was  purely  a  question  of  fact 
and  has  passed  beyond  our  consideration. 

The  second  defense  to  the  action,  that  the 
claim  was  barred  by  the  limitation  of  time 
fixed  by  the  by-law  for  the  commencement 
of  an  action,  was  held  by  the  trial  court 
to  be  untenable,  inasmuch  as  it  appeared 
that  the  action  was  commenced  before  the 
expiration  of  the  six  months  allowed  by  the 
by-law,  when  reckoned  from  the  time  of  the 
rejection  of  the  claim  upon  the  proofs  of 
death  presented.  The  language  of  the  by- 
law is  that  "action  to  recover  payment  on 
account  of  death  or  disability  claims  dis- 
puted by  the  association  must  be  commenced 
within  six  months  from  the  date  of  disallow- 
ance of  claim."  In  the  same  article  of  the 
by-laws,  in  which  the  foregoing  limitation  is 
contained,  it  Is  provided  that  the  sum  to 
be  paid  to  the  beneficiary  of  a  deceased  mem- 
ber "shall  become  due  and  payable  ninety 
days,  from  the  date  of  receipt  of  satisfactory 
proofs  of  death."  The  defendant-appellant 
contends  that  it  was  not  obliged  to  await 
the  presentation  of  formal  proofs  of  death 
before  rejecting  the  plaintiff's  claim,  and 
therefore  that  It  was  error  for  the  trial  court 
to  refuse  to  submit  to  the  Jury  the  question 
of  the  time  at  which  the  plaintiff's  claim  was 
disallowed.  The  argument  is  that  there  was 
evidence  tending  to  show  that,  before  the  fil- 
ing of  proofs  of  death  and  the  formal  action 
taken  by  the  defendant  thereupon,  the  plain- 
tiffs claim  upon  the  policy  had  been  "specific- 
ally refused  and  denied,"  and  that  more  than 
seven  months  had  elapsed  thereafter  before 
the  commencement  of  this  action.  The  as- 
sured died  in  February,  1901.  Formal  proofs 
of  death  were  filed  in  June  following,  and 
in  July  the  defendant's  secretary  communi- 
cated by  letter  to  the  plaintiff  the  statement 
that  the  board  of  management  had  denied 
her  claim  for  the  Insurance  moneys.  This 
action  was  commenced  in  November,  some 
four  months  thereafter.  The  ruling  of  the 
trial  court  that  the  action  had  been  com- 
menced within  the  period  fixed  by  the  by- 
law was  correct.  To  hold  otherwise  would  be 
to  ignore  the  agreement  of  the  parties.  The 
by-laws  entered  Into  the  contract  of  insur- 
ance, and  they  provided  that  the  liability  of 
the  defendant  to  pay  the  amount  of  the  In- 
surance should  not  mature  until  "ninety  days 
from  the  date  of  receipt  of  satisfactory 
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proofs  of  death."  Such  proofs  must,  of 
course,  consist  In  some  substantial  written 
form,  and  must  be  served  upon  the  defend- 
ant Prior  to  the  expiration  of  the  90  days, 
no  action  upon  the  policy  could  be  maintain- 
ed without  exposing  the  plaintiff  to  the  ob- 
jection that  it  was  prematurely  brought  If, 
as  contended  for  by  the  defendant  the  re- 
jection of  the  claim  was  actually  in  March, 
the  six-months  limitation  would  have  expired 
before  the  expiration  of  90  days  from  the 
disallowance  of  the  claim  upon  the  proofs. 
The  time  within  which  to  commence  an  ac- 
tion against  the  defendant* could  not  begin 
to  run  until  it  had  acted  in  rejection  of  the 
plaintiff's  claim  upon  the  proofs  presented  by 
her.  The  obligations  Imposed  by  the  con- 
tract in  the  respects  we  are  considering, 
were,  on  the  part  of  the  beneficiary,  to  fur- 
nish satisfactory  proofs  as  to  the  death  of 
the  assured,  which  the  law  would  require 
to  be  done  within  a  reasonable  time,  and  to 
■commence  an  action,  upon  a  rejection  of  the 
-claim  for  the  insurance  moneys,  within  six 
months  thereafter,  and,  on  the  part  of  the 
association,  either  to  notify  the  claimant  of 
the  disallowance  of  the  claim,  when  made 
upon  the  proofs,  or  to  pay  the  same  within 
DO  days  after  receipt  of  the  claim.  The 
plaintiff  complied  with  her  obligation,  and 
there  is  no  question  but  that  the  proofs  were 
filed  by  her  within  a  reasonable  time.  She 
was  notified  of  the  refusal  to  allow  her  claim, 
and  then  properly  commenced  her  action 
-within  six  months. 

In  view  of  the  facts  of  the  case,  It  becomes 
quite  unnecessary  to  consider  the  question 
whether  the  amendment  of  the  by-laws  pro- 
viding for  a  short  statute  of  limitations, 
made  after  the  deceased  had  become  a  mem- 
ber of  the  association,  was  valid  and  bind- 
ing. The  consideration  of  such  a  question 
would  turn  upon  the  effect  upon  the  con- 
tractual relation  of  the  member  of  his  re- 
instatement after  default  in  payment  of  his 
assessment  A  by-law  forfeited  membership 
In  such  an  event  but  empowered  the  board 
•of  directors  "to  restore  the  delinquent  mem- 
ber" upon  his  complying  with  certain  speci- 
fied conditions. 

For  the  reasons  given,  I  advise  the  affirm- 
ance of  the  judgment  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  VANN, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  J  J.,  concur. 

Judgment  affirmed. 


(189  N.  Y.  490.) 

<3UILMARTIN  v.  SOLVAY  PROCESS  CO. 

(Court  of  Appeals  of  New  York.   Nov.  19,  1907.) 

1.  Appeal  —  Decisions    of  Intermediate 
coubts— poweb  to  review. 

An  appeal  lies  to  the  Court  of  Appeals  from 
an  order  of  reversal  of  the  Appellate  Division 
made  solely  on  questions  of  law. 


2.  Master  and  Servant— Injubjces  to  Sebv- 
ant— Employee's  Liability  Act— Act  of 
Superintendence. 

The  direction  of  a  foreman,  who  had  power 
to  stop  machinery,  that  it  be  stopped,  or  the 
failure  to  so  direct,  while  a  condition  of  the 
machinery  was  being  remedied  which  necessi- 
tated the  loosening  of  a  belt  running  from  the 
main  shaft  to  a  counter  shaft  which  had  be- 
come wound  around  a  pulley  on  the  counter 
shaft  was  an  act  of  superintendence,  within 
Employer's  Liability  Act,  Laws  1902,  p.  1748, 
c.  600,  making  an  employer  liable  for  injuries 
to  an  employe  by  the  negligence  of  any  person 
in  the  service  of  the  employer  exercising  super- 
intendence. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  371,  372.1 

3.  Same— Actions  for  Injuries— Sufficien- 
cy of  Evidence— Negligence. 

An  employe^  when  injured,  was  loosening  a 
belt,  running  from  the  main  shaft  to  a  counter 
shaft,  which  had  become  wound  around  the  pul- 
ley on  the  counter  shaft.  The  machinery  was 
not  stopped,  but  only  slowed  down,  and,  afler 
the  lacing  of  the  belt  was  cut  the  loose  end 
struck  the  employe",  and  he  was  drawn  over  the 
shaft  and  injured.  Held  that,  though  the  par- 
ticular manner  in  which  the  injury  occurred 
was  quite  exceptional,  the  jury  was  authorized 
to  find  that  the  work  was  inherently  dangerous 
and  involved  liability  of  accident  of  some  kind. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  958.] 

4. .  Same — Question  for  Jurt. 

Where,  in  an  action  for  injuries  to  an  em- 
ploye who,  when  injured,  was  loosening  a  belt, 
running  from  the  main  shaft  to  a  counter  shaft, 
which  had  become  wound  around  the  pulley  on 
the  counter  shaft,  there  was  evidence  tending  to 
show  that  stopping  the  machinery  at  the  par- 
ticular time  would  have  involved  injury  to  the 
plant  and  product,  whether  the  failure  to  stop 
the  same  was  negligence  was  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  §8  1032,  1033.] 

5.  Same— Assumption  of  Risk. 

Under  the  express  provisions  of  Employer's 
Liability  Act,  Laws  1902,  p.  1748,  c.  600,  the 
question  whether  an  employe*  understood  and 
assumed  the  risk  of  injury,  or  was  guilty  of 
contributory  negligence,  by  his  continuance  in 
the  same  place  and  course  of  employment  with 
knowledge  of  the  risk,  is  one  of  fact  subject  to 
the  usual  powers  of  the  court  to  set  aside  a 
verdict  contrary  to  the  evidence. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §8  1005.  1068- 
1132.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  Dennis  Guilmartln  against  the 
Solvay  Process  Company.  From  an  order  of 
the  Appellate  Division  (101  N.  Y.  Supp..  118, 
115  App.  Div.  794),  reversing  a  Judgment  of 
the  Trial  Term  for  plaintiff  and  granting  a 
new  trial,  plaintiff  appeals.  Order  of  the 
Appellate  Division  reversed,  and  Judgment 
of  the  Trial  Term  affirmed. 

A.  Lee  Olmsted,  for  appellant  Louis  L. 
Waters,  for  respondent. 

CULLEN,  O.  J.  This  action  is  brought  un- 
der the  Employer's  Liability  Act,  Laws  1902, 
p.  1748,  c.  600,  servant  against  master,  to 
recover  damages  for  personal  injuries.  The 
defendant  was  engaged  in  the  manufacture 
of  soda  ash  and  similar  products.  The  plain- 
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tiff  had  been  in  defendant's  employ  for  a 
number  of  years,  and  for  the  last  portion 
of  the  time  his  duty  was  to  oil  the  machin- 
ery. At  the  time  of  the  accident  a  belt  In 
defendant's  factory,  running  from  the  main 
shaft  to  a  counter  shaft,  had  become  so 
loose  as  to  wind  around  the  pulley  on  the 
shaft.  The  belt  seems  to  have  been  strong- 
er than  the  attachment  of  the  pulley  to  the 
shaft,  and  after  it  had  been  drawn  as  taut 
as  possible  from  the  counter  shaft  the  pulley 
commenced  to  revolve  on  the  shaft.  To 
remedy  this  condition  of  the  machinery  it 
was  necessary  to  loosen  the  belt.  One  Mul- 
Hn  was  the  foreman  of  the  shift  or  gang  to 
which  the  plaintiff  belonged.  Mullin  had 
power  to  stop  the  machinery  In  case  of  ac- 
cident or  emergency.  On  being  informed  of 
the  accident  he  had  the  movement  of  the 
engine  slowed  to  a  certain  extent,  but  did 
not  have  it  stopped,  and  then  directed  the 
plaintiff,  with  other  workmen,  to  cut  the  lac- 
ing of  the  belt;  he  personally  joining  in  the 
work.  After  the  belt  was  cut  he  directed 
one  of  the  workmen  to  throw  the  loose 
end  on  the  floor.  The  shaft  pulley  being  re- 
lieved from  the  strain  of  the  taut  belt,  again 
revolved  with  the  shaft  and  commenced  to 
wind  iip  the  belt,  the  loose  end  of  which 
struck  the  plaintiff.  He  was  drawn  over  the 
shaft  and  received  injuries  which  resulted 
in  the  loss  of  his  leg.  Two  questions  were 
submitted  to  the  jury:  First,  whether  Mul- 
lin was  a  person  whose  sole  or  principal  du- 
ty was  that  of  superintendence;  second, 
whether  it  was  negligent  not  to  have  stopped 
the  machinery  when  the  plaintiff  was  put 
at  work  to  repair  the  injury  to  the  belt  and 
pulley.  The  jury  found  a  verdict  for  the 
plaintiff.  A  motion  for  a  new  trial  was 
made  and  denied.  From  the  order  denying 
that  motion  and  the  judgment  entered  on  the 
verdict  an  appeal  was  taken,  and  both  were 
reversed  by  the  Appellate  Division  by  a 
divided  court,  and  a  new  trial  granted. 

The  order  of  reversal  states  that  It  was 
made  solely  on  questions  of  law,  the  facts 
having  been  examined,  and  no  error  found 
therein,  and  hence  an  appeal  from  the  order 
lies  to  this  court.  The  ground  on  which  the 
Appellate  Division  placed  its  decision  was 
that  the  negligence  of  Mullin  in  failing  to 
stop  the  engine,  if  negligence  it  was,  was 
the  negligence  of  a  fellow  servant  In  a  de- 
tail of  the  work  for  which,  under  the  decis- 
ions in  Crispin  v.  Babbitt,  81  N.  Y.  516,  37 
Am.  Rep.  521,  McCosker  v.  Long  Island 
Railroad  Co.,  84  N.  Y.  77,  and  Foster  v.  In- 
ternational Paper  Company,  183  N.  Y.  50, 
75  N.  E.  933,  the  master  was  not  liable,  and 
that  therefore  the  defendant's  motion  to 
dismiss  the  complaint  made  at  the  close  of 
the  evidence  should  have  been  granted.  We 
deem  this  view  of  the  Appellate  Division  er- 
roneous. The  two  earlier  cases  cited  by  the 
court  below  arose  before  the  enactment  of 
the  employer's  liability  act.  If  the  accident 
In  the  third  case  occurred  after  the  enact- 


ment of  that  statute,  the  action  was  not 
brought  under  that  act.  Therefore  the  de- 
cision in  none  of  the  cases  disposes  of  the 
present  case,  which  is  substantially  control- 
led by  our  recent  decision  in  McHugh  v.  Man- 
hattan Railway  Company,  179  N.  Y.  378,  72 
N.  E.  312,  and  Harris  v.  Baltimore  Machine 
Elevator  Works,  188  N.  Y.  141,  80  N.  E. 
1028,  which  were  based  on  the  employer's 
liability  act.  That  statute,  as  said  by  Judge 
Gray  in  the  later  case,  "gave  an  additional 
cause  of  action,  because  it  prescribed  that  a 
master  shall  be  liable  for  the  negligence  of 
the  superintendent  or  the  person  acting  as 
such.  At  common  law  such  a  liability  was 
not  recognized,  unless  the  superintending 
servant  was  the  alter  ego  of  the  master  with 
respect  to  the  work."  To  render  the  mas- 
ter liable  the  negligence  must  not  only  he  on 
the  part  of  the  person  who  Is  acting  as  su- 
perintendent, but  also  in  an  act  of  superin- 
tendence. But  if  the  act  be  of  that  char- 
acter the  fact  that  in  a  sense  it  is  a  detail 
of  the  work  will  not  relieve  the  master  from 
liability.  In  the  prosecution  of  many,  if 
not  most,  works,  superintendence  is  a  de- 
tail of  the  work,  In  the  accurate  use  of  that 
term.  It  is  often  so  denominated  in  the  old- 
er cases,  and  properly  so,  because  before  the 
statute  it  was  unnecessary  to  distinguish 
between  negligence  of  a  superintendent  and 
that  of  a  colaborer  of  the  same  grade  as 
that  of  the  person  Injured  so  far  as  any  lia- 
bility of  the  master  was  involved.  The  stat- 
ute has  changed  this.  In  the  McHugh  Case, 
the  defendant  was  held  liable  for  the  negli- 
gence of  a  train  dispatcher  In  starting  a 
train.  The  dispatcher  performed  that  act 
doubtless,  scores  of  times  a  day,  and  its 
performance  was  a  mere  detail  of  his  ordi- 
nary day's  work.  Therefore  the  question  in 
any  case  brought  under  the  statute  is  not 
whether  the  negligent  act  Is  a  detail  of  the 
work,  but  whether  it  is  a  detail  of  the  su- 
perintendent's part  of  the  work,  or  of  the 
subordinate  employes  and  servants.  In  the 
present  case,  had  the  foreman,  Mullin,  at- 
tempted to  stop  the  engine  himself,  and  so 
carelessly  done  the  work  as  to  cause  injury 
to  other  employes,  that  might  very  well  be 
deemed  the  negligence  of  a  co-servant  for 
which  the  master  would  not  be  liable,  but 
the  determination  of  the  question  whether 
the  machinery  should  be  stopped  before  the 
men  were  put  to  work  on  It  was  of  a  very  dif- 
ferent character.  None  of  the  other  workmen 
could  direct  the  engine  to  be  stopped.  Mul- 
lin alone  had  that  power.  His  direction  in 
reference  thereto,  or  failure  to  direct,  was  an 
act  of  superintendence.  At  least,  the  Jnry 
was  authorized  to  so  And. 

It  Is  contended  by  the  counsel  for  the  re- 
spondent that  the  failure  to  stop  the  engine 
was  not  a  negligent  act,  and  that  the  acci- 
dent which  occurred  was  one  which  could 
not  have  been  anticipated  or  foreseen.  It 
requires  nothing  more  than  a  perusal  of  the 
numerous  accident  cases  found  in  the  reports 
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of  this  court  to  show  that  working  on  mov- 
ing machinery  involves  great  danger  of  per- 
sonal Injury.  While  It  is  true  that  the  par- 
ticular manner  in  which  this  accident  oc- 
curred Is  quite  exceptional,  It  is  equally  true 
that  the  jury  was  authorised  to  find  that  the 
work  was  inherently  dangerous  and  Involved 
liability  to  accident  of  some  kind.  There 
was  evidence  tending  to  show  that  stopping 
the  machinery  at  the  particular  time  would 
involve  injury  to  the  plant  and  product 
This  might  justify  a  failure  to  stop  the  en- 
gine, hut  the  evidence  on  the  subject  simply 
presented  a  question  of  fact  for  determina- 
tion by  the  jury.  The  objection  that  the 
plaintiff  assumed  the  risk  is  answered  by 
the  provision  of  the  statute,  which  enacts: 
"The  question  whether  the  employs  under- 
stood and  assumed  the  risk  of  such  injury, 
or  was  guilty  of  contributory  negligence,  by 
his  continuance  in  the  same  place  and  course 
of  employment  with  knowledge  of  the  risk  of 
Injury  shah  be  one  of  fact,  subject  to  the  usu- 
al powers  of  the  court  in  a  proper  case  to  set 
aside  a  verdict  contrary  to  the  evidence." 
The  Appellate  Division  might  have  reversed 
the  judgment  on  the  ground  of  assumed  risk, 
but  in  affirming  the  facts  It  has  refused  to 
exercise  that  power. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  Judgment  of  the  Trial 
Term  affirmed,  with  costs  in  both  courts. 

GRAY,  O'BRIEN,  VANN,  WERNER, 
WILLARD  BARTLETT,  and  CHASE,  JJ., 
concur. 


Ordered  accordingly. 


<uo  N.  T.  6) 

GLAZER  v.  HOME  INS.  CO. 
(Court  of  Appeals  of  New  York.   Nov.  19,  1907.) 

1.  Insubance  —  Actions  —  Complaint  — 
Pleading  and  Pboof— Waiver  of  Pboof  of 
Loss. 

A  complaint  on  a  fire  insurance  policy 
alleged  generally  that  plaintiff  had  fulfilled  all 
the  conditions  of  the  policy  on  his  part,  and  that 
GO  days  and  more  before  the  commencement  of 
the  action  plaintiff  served  upon  defendant,  as 
the  proofs  of  loss,  the  complete  inventory  of 
the  property  destroyed  and  injured,  the  quantity 
and  cost  of  each  article  and  the  amount  claimed 
thereon,  that  it  was  retained  by  defendant  with- 
out objection,  and  that  no  further  proof  was  re- 

S aired  or  furnished.  The  policy  required  the 
arnishing  of  formal  verified  proofs  of  loss  with- 
in 60  days  after  the  fire,  stating  the  time  and 
origin  of  the  fire,  and  other  matters.  Held,  that 
the  complaint  was  sufficient  to  enable  plaintiff 
to  avail  himself  of  the  waiver  if  proven,  not- 
withstanding the  fact  that  the  word  "waiver" 
was  not  found  in  the  pleadings. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  28,  Insurance,  §§  1637,  1640.] 

2.  Same— Questions  fob  Just. 

In  an  action  on  a  fire  insurance  policy, 
whether  defendant  waived  the  formal  proof  of 
loss  required  by  the  policy  held  a  question  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  28,  Insurance,  S  1748.] 


3.  Same— Sufficiency  of  Evidence. 

In  an  action  on  a  fire  insurance  policy,  evi- 
dence held  to  sustain  a  finding  that  defendant 
had  waived  formal  proofs  of  loss  required  by  the 
policy. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  §  1725.1 

4.  Same  —  Contbaot— Constbuction— Pboof 
of  Loss. 

The  requirement  in  a  fire  insurance  policy 
that  proofs  of  loss  shall  be  furnished  is  a  con- 
dition that  becomes  operative  only  after  the 
capital  fact  of  loss,  ana,  unlike  some  other  con- 
ditions, is  to  be  liberally  construed  in  favor  of 
the  insured. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  ft  1340.] 

Gray,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Joseph  Glazer  against  the  Home 
Insurance  Company.  From  a  judgment  of  the 
Appellate  Division  (98  N.  Y.  Supp.  979,  113 
App.  Div.  235),  affirming  a  judgment  of  the 
Appellate  Term  (96  N.  Y.  Supp,  136,  48  Misc. 
Rep.  515),  reversing  a  judgment  of  the  City 
Court  of  New  York,  plaintiff  appeals. 

Roger  Foster  and  Sigmund  S.  Rotter,  for 
appellant.  Alfred  B.  Nathan,  for  respondent. 

O'BRIEN,  J.  The  plaintiff  sought  to  re- 
cover the  amount  of  a  loss  under  a  fire  insur- 
ance policy.  The  action  was  brought  in  the 
City  Court  of  New  York  City.  The  policy 
insured  the  plaintiff  against  loss  or  damage 
of  certain  articles  of  furniture  and  personal 
property  contained  in  the  dwelling  house 
where  he  lived ;  the  building  also  containing 
the  store  in  which  his  business  was  transact- 
ed. There  was  a  fire  in  the  building  and 
some  of  the  furniture  was  damaged,  but  not 
wholly  destroyed.  The  whole  controversy 
arose  from  a  dispute  between  the  parties 
with  respect  to  the  amount  of  damages. 
There  were  negotiations  between  the  parties 
looking  towards  a  settlement  after  the  fire. 
The  plaintiff  claimed  $250,  and  the  defend- 
ant's adjuster  who  examined  the  property 
insured  offered  to  settle  the  claim  for  $38, 
which  was  refused. 

After  three  trials  and  at  least  as  many 
appeals,  with  varying  and  conflicting  results, 
the  case  comes  here  upon  an  appeal  by  the 
plaintiff,  by  permission  of  the  court  below, 
from  a  judgment  of  the  Appellate  Division, 
which  affirmed  an  order  of  the  Appellate 
Term  reversing  a  Judgment  in  favor  of  the 
plaintiff  entered  upon  a  verdict  in  his  favor 
for  $235,  and  an  order  denying  a  motion  by 
the  defendant  for  a  new  trial.  The  defend- 
ant succeeded  upon  the  appeals  In  upsetting 
the  verdict  upon  one  or  both  of  two  theories, 
which  may  be  stated  as  follows:  (1)  That 
the  plaintiff,  having  alleged  full  performance 
of  the  conditions  of  the  policy,  could  not 
have  been  allowed  to  prove  a  waiver  of  the 
conditions  on  the  part  of  the  defendant  and 
this  presented  a  question  of  pleading;  (2) 
that  even  though  the  plaintiff  was  entitled  to 
give  such  proof,  under  the  condition  of  the 
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pleadings  the  proof  actually  given  was  not 
sufficient  to  authorize  the  jury  to  find  any 
waiver,  and  so  the  finding  was  without  evi- 
dence to  sustain  it  The  defense  was  based 
entirely  upon  the  omission  of  the  plaintiff  to 
present  the  proofs  of  loss  required  by  the 
policy.  The  complaint  alleged  generally  that 
the  plaintiff  had  fulfilled  all  the  conditions  of 
the  policy  on  his  part,  and  this  allegation 
was  followed  by  another,  namely,  that  60 
days  and  more  before  the  commencement  of 
the  action  the  plaintiff  served  upon  the  de- 
fendant, as  the  proofs  of  loss,  a  complete  in- 
ventory of  the  property  destroyed  and  In- 
jured, with  the  quantity  and  cost  of  each  ar- 
ticle and  the  amount  claimed  thereon,  and 
that  the  same  was  retained  by  the  defendant 
without  objection,  and  that  no  further  proof 
was  required  or  furnished.  While  the  word 
"waiver"  is  not  found  In  the  pleading,  yet 
the  facts  relied  upon  to  establish  that  de- 
fense to  the  claim  that  the  conditions  of  the 
policy  were  not  fulfilled  were,  we  think,  suffi- 
ciently stated.  None  of  the  cases  cited  de- 
cide that  under  such  a  statement  In  a.  com- 
plaint on  a  policy  of  Insurance  the  plaintiff 
could  be  precluded  from  asserting  that  strict 
compliance  with  the  requirements  of  the  poli- 
cy to  furnish  formal  verified  proofs  of  loss 
was  waived  by  the  Insurer,  and  so  we  think 
that  the  plaintiffs  complaint  was  sufficient  to 
enable  him  to  avail  himself  of  a  waiver  if 
proven. 

The  provision  of  the  policy  in  respect  to 
proofs  of  loss  Is,  In  substance,  that,  if  a  fire  oc- 
curred, the  insured  should  give  immediate 
notice  of  any  loss  to  the  company  in  writing, 
make  a  complete  inventory  of  the  property 
lost  or  damaged,  stating  the  quantity  and 
cost  of  each  article  and  the  amount  claimed 
thereon,  within  60  days  after  the  fire,  and 
signed  and  sworn  to  by  the  insured,  stating 
the  time  and  origin  of  the  fire  and  other  mat- 
ters not  material  to  this  appeal.  The  paper 
contained  a  complete  Inventory  of  the  prop- 
erty damaged  or  destroyed  and  the  amount 
claimed  on  account  of  each  article,  which 
aggregated  $242,  but  was  not  signed  or  sworn 
to  by  the  Insured.  It  was  directed  to  the  de- 
fendant at  its  New  York  office  and  received 
by  it  shortly  after  the  fire.  The  defendant 
sent  an  adjuster  with  this  inventory  to  the 
plaintiff's  dwelling,  who,  with  the  aid  of  the 
inventory,  examined  the  several  articles  of 
property  and  the  condition  of  the  same,  and 
entered  upon  negotiations  with  the  plaintiff 
for  a  settlement  of  the  claim.  The  parties 
failed  to  agree  upon  the  amount  of  the  loss, 
but  the  adjuster  offered  to  pay  $38  In  settle- 
ment, which  was  refused  by  the  plaintiff.  It 
is  admitted  that  this  paper  was  a  sufficient 
notice  to  the  defendant  that  a  fire  had  oc- 
curred, but  It  is  strenuously  denied  that  It 
was  In  any  sense  a  compliance  with  the  re- 
quirements of  the  policy.  Of  course,  It  was 
not  such  a  formal  paper  as  the  policy  requir- 
ed. There  can  be  no  dispute  about  that.  The 
only  question  is  whether  the  defendant  by  re- 


taining It  without  any  objection  until  the  60 
days  had  expired,  by  using  it  for  the  pur- 
pose of  identifying  the  property  and  ascer- 
taining for  Itself  the  amount  of  the  damage 
to  the  various  articles  covered  by  the  policy, 
and  then  entering  upon  negotiations  based 
upon  the  contents  of  the  paper  for  a  settle- 
ment of  the  claim,  did  not  lead  the  plaintiff 
to  believe  that  no  further  proofs  of  loss  would 
be  required,  and  so  waived  the  objection  now 
urged  to  a  recovery.  The  only  dispute  be- 
tween the  parties  was  in  regard  to  the  amount 
of  the  damages,  and  the  paper  sent  to  and 
received  by  the  defendant  gave  to  it  all  the 
Information  that  it  could  receive  from  the 
most  formal  proofs  furnished  In  strict  con- 
formity with  the  policy. 

We  are  therefore  Inclined  to  think  that 
the  circumstances  referred  to  were  properly 
submitted  to  the  Jury,  and  the  finding  that 
the  defendant  waived  strict  compliance  with 
the  terms  of  the  policy  cannot  be  said  to  be 
unsupported  by  any  evidence.  It  is  quite  im- 
possible to  examine  the  vast  list  of  cases  cited 
upon  the  question,  pro  and  con,  by  counsel 
in  any  reasonable  period  of  time,  and  it  may 
be  that  there  Is  conflict  among  them.  The  re- 
quirement that  proofs  of  loss  shall  be  fur- 
nished is  a  condition  In  a  policy  that  be- 
comes operative  only  after  the  capital  fact  of 
a  loss,  and,  unlike  some  of  the  other  condi- 
tions in  policies,  it  is  to  be  liberally  construed 
in  favor  of  the  insured.  McNally  v.  Phcenix 
Ins.  Co..  137  N.  Y.  389,  33  N.  E.  475 ;  Carpen- 
ter v.  German-Am.  Ins.  Co.,  133  N.  Y.  308, 
31  N.  E.  1015. 

The  order  of  the  Appellate  Division,  affirm- 
ing that  of  the  Appellate  Term,  should  be  re- 
versed, and  the  judgment  entered  on  the  ver- 
dict affirmed,  with  costs  to  the  plaintiff  In  all 
courts. 

CULLEN,  0.  J.,  and  VANN,  WERNER 
and  CHASE,  JJ.,  concur.  WILLARD  BART- 
LETT,  J.,  not  voting. 

GRAY,  J.  (dissenting).  I  vote  for  affirm- 
ance on  the  grounds  expressed  in  the  opinion 
of  the  Appellate  Division.  I  doubt  that  the 
waiver  was  sufficiently  pleaded;  but,  as- 
suming that  it  was,  there  was  no  proof 
showing,  or  tending  to  show,  waiver.  The 
notice  of  October  2d  was  not  proof  and  the 
offer  of  the  company  to  pay  the  $38  was  prop* 
erly  refused  by  the  plaintiff.  He  should  then 
have  filed  his  proofs  of  loss. 

Ordered  accordingly. 


(190  N.  T.  Cl) 

PEOPLE  v.  MINGEY. 

(Court  of  Appeals  of  New  York.  Nov.  19. 1907.) 

1.  Criminal  Law— Appeal— Appellate  Divi- 
sion—Affirmance— Review. 

A  conviction  having  been  unanimously  af- 
firmed by  the  Appellate  Division,  there  is  noth- 
ing for  consideration  by  the  Court  of  Appeals 
but  questions  of  law  raised  by  appropriate  ex- 
ceptions in  the  trial  court. 


Digitized  by  Google 


N.  Y.) 


PEOPLE  v.  MINGEY. 


729 


2.  Same— Evidence— Objections  Not  Made 
at  Trial. 

Where,  in  a  prosecution  for  uttering  a 
forged  check,  questions  asked  by  the  court  as  to 
whether  the  signature  on  the  check  was  that  of 
the  witness'  firm,  and  whether  such  signature 
was  ever  authorized  by  the  firm,  were  only  ob- 
jected to  at  the  trial  because  they  were  asked 
by  the  court,  and  not  by  the  district  attorney, 
an  exception  thereto  did  not  entitle  defendant 
to  object  to  such  questions  on  appeal  as  calling 
for  hearsay  testimony  and  for  the  conclusion 
of  the  witness. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  2035.] 

8.  Same— Prejudice. 

Where,  in  a  prosecution  for  uttering  a 
forged  check,  defendant  did  not  claim  that  M., 
who  was  charged  to  have  forged  the  payee's 
signature,  had  ever  received  any  authority  from 
the  payee  to  indorse  its  name  on  the  check  ex- 
cept through  R.,  defendant  could  not  have  been 
prejudiced  by  questions  asked  of  R.  as  to  wheth- 
er the  signature  was  that  of  his  firm,  the  payee, 
and  whether  the  signature  was  authorized  by 
the  firm,  both  of  which  be  answered  in  the  nega- 
tive. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3137-3143.1 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Lawrence  P.  Mingey  was  convicted  of  for- 
gery in  the  second  degree,  and  from  an  order 
of  the  Appellate  Division  (103  N.  Y.  Supp. 
627,  118  App.  Div.  652),  affirming  such  con- 
viction, he  appeals.  Affirmed. 

George  M.  Curtis,  for  appellant.  William 
Travers  Jerome,  Dlst.  Atty.  (Robert  S.  John- 
stone, of  counsel),  for  respondent. 

CHASE,  J.  One  Devine  gave  a  check  upon 
the  Hamilton  Bank  of  New  York  city,  pay- 
able to  the  Ross  Lumber  Company,  a  part- 
nership. The  check  came  to  the  possession 
of  one  Menton,  an  officer  of  the  D.  J.  Menton 
Company,  a  corporation.  He  wrote  the  name 
"Ross  Lumber  Company"  across  the  back  of 
the  check,  and  delivered  it  to  the  defendant, 
who  was  the  sceretary  and  treasurer  of  said 
corporation,  and  the  defendant  deposited  the 
check  in  a  bank  in  his  name.  The  check  was 
thereafter  collected,  and  the  defendant  drew 
the  amount  thereof  from  the  bank  by  checks 
which  he  asserts  were  In  payment  of  claims 
against  said  corporation.  It  is  claimed  by 
the  people  that  Menton's  indorsement  of  the 
name  Ross  Lumber  Company  on  said  check 
was  a  forgery,  and  that  the  defendant  utter- 
ed said  check  knowing  that  the  payee's  in- 
dorsement thereon  was  forged.  The  Ross 
Lumber  Company  Is  composed  of  C.  Edward 
Ross  and  his  brother.  It  is  claimed  by  the 
defendant  that  Menton  had  authority  from  C. 
Edward  Ross  to  indorse  the  name  Ross  Lum- 
ber Company  on  said  check.  At  the  trial  of 
the  indictment  the  Jury  rendered  a  verdict 
against  the  defendant,  and  judgment  was  en- 
tered thereon.  From  the  Judgment  so  ren- 
dered an  appeal  was  taken  to  the  Appellate  Di- 
vision of  the  Supreme  Court,  where  the  Judg- 
ment of  conviction  was  unanimously  affirmed, 
and  from  such  Judgment  of  affirmance  an 
appeal  has  been  taken  to  this  court 


Substantially  the  only  question  of  fact  con- 
tested on  the  trial  was  as  to  whether  said 
Menton  had  authority  from  C.  Edward  Ross 
to  indorse  the  name  Ross  Lumber  Company 
upon  said  check.  That  question,  although 
stoutly  contested,  was  a  very  narrow  and 
simple  one.  The  record  before  us  contains 
nearly  300  pages,  many  of  which  consist 
wholly  of  discussions  by  and  between  the 
court  and  the  defendant's  counsel.  A  large 
part  of  the  record  of  such  discussions  is  use- 
less for  the  purpose  of  presenting  any  ques- 
tion that  could  arise  on  an  appeal  to  the  Ap- 
pellate Division  or  to  this  court  Such  a  rec- 
ord on  appeal  merits  criticism  and  condemna- 
tion, and  the  lengthy  discussions  and  state- 
ments in  the  trial  court  could  only  have 
tended  to  confuse  the  one  all-Important  issue 
Involved.  The  judgment  of  conviction  hav- 
ing been  unanimously  affirmed  in  the  Appel- 
late Division,  there  is  nothing  left  for  the 
consideration  of  this  court  but  questions  of 
law  raised  by  appropriate  exceptions  In  the 
trial  court.  People  v.  Maggiore,  189  N.  Y. 
— ,  81  N.  E.  774 ;  People  v.  Huson,  187  N.  Y. 
97,  79  N.  E.  835.  We  have  carefully  consid- 
ered the  many  objections  taken  by  the  de- 
fendant's counsel  during  the  trial,  and  also 
every  exception  taken  by  him  to  the  admis- 
sion or  exclusion  of  evidence  and  to  the 
court's  charge  and  refusals  to  charge,  and  we 
do  not  think  that  any  error  was  committed 
to  the  prejudice  of  the  defendant 

We  refer  specifically  to  two  questions  pro- 
pounded to  the  witness  C.  Edward  Ross  and 
to  the  answers  given  thereto,  because,  If  the 
witness  did  not  have  personal  knowledge  of 
what  had  been  authorized  by  the  firm  of 
Ross  Lumber  Company  and  proper  objections 
had  been  made  to  the  latter  question,  the  an- 
swer should  have  been  excluded.  No  objec- 
tion was  taken  to  the  competency  of  the 
witness  to  answer,  and  in  view  of  the  facts 
appearing  in  the  case,  even  if  the  latter  ques- 
tion had  been  properly  objected  to,  the  an- 
swer did  not  prejudice  the  defendant  The 
court,  after  calling  the  witness'  attention 
to  the  indorsement  on  the  check,  asked  the 
witness  the  following  questions  to  which 
answers  thereto  were  given  as  follows:  "Q. 
Is  it  the  signature  of  your  firm?  A.  No,  sir. 
Q.  Was  It  ever  authorized  to  be  signed  by 
your  firm?  A.  No,  sir."  Counsel  for  the  de- 
fendant then  said,  "Will  you  kindly  note  our 
objection  to  your  honor's  question  and  an  ex- 
ception?" to  which  the  court  responded, 
"Yes."  Statements  were  then  made  by  the 
defendant's  counsel  and  the  court  as  follows: 
"Mr.  Curtis:  I  desire  to  respectfully  urge 
upon  the  court  that,  In  the  sense  that  every 
man  is  entitled  to  a  fair  trial,  the  defendant 
ought  not  to  be  oppressed  by  the  superior 
learning,  experience,  and  ability  of  the  pre- 
siding Justice,  for  whom  we  all  have  the 
most  profound  respect  and  the  greatest  ven- 
eration. The  law  provides  a  public  prosecu- 
tor. The  law  pays  him.  *  •  •  The  Court: 
I  am  here  to  help  administer  criminal  jus- 
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t'ce,  and  all  I  have  done  is  to  ask  him  to  look 
at  the  indorsement  on  the  check  and  then  to 
state  if  his  firm  put  it  there  or  authorized  it, 
and  he  said  'No.'  If  that  is  improper,  I  will 
give  you  an  exception.  Mr.  Curtis:  Will 
you  grant  me  an  exception?  The  Court:  Cer- 
tainly." It  is  a  fundamental  general  rule  of 
evidence  that  a  witness  must  confine  his  tes- 
timony to  matters  within  his  personal  knowl- 
edge, and  also  that  he  should  not  testify  to 
conclusions  of  fact  or  of  law.  Whether  a 
question  calls  for  hearsay  evidence  or  for  con- 
clusions is  frequently  dependent  upon  other 
facts  and  circumstances  affecting  the  witness 
and  his  personal  knowledge  of  the  subject 
under  consideration.  The  knowledge  of  the 
witness  Ross  as  to  whether  Menton  had  au- 
thority from  the  firm  of  Ross  Lumber  Com- 
pany to  sign  the  Indorsement  on  the  check 
depended,  among  other  things,  upon  whether 
any  person  other  than  the  witness  had  author- 
ity to  authorize  such  an  Indorsement.  If  the 
question  had  been  specifically  objected  to  on 
the  ground  that  it  called  for  hearsay  evidence 
and  for  a  conclusion,  It  might  have  resulted 
in  the  people  showing  that  the  witness  could 
speak  of  the  authority  given  to  Menton  by  his 
firm  as  a  fact  and  not  from  hearsay,  or  as  a 
conclusion. 

In  Sweet  v.  Tuttle,  14  N.  Y.  465,  471,  the 
court,  referring  to  a  question  put  to  a  wit- 
ness as  follows:  "On  the  part  and  behalf 
and  for  whom  were  the  services  rendered?" — 
say :  "The  question  did  not  call  for  an  opinion, 
and  therefore  was  not  open  to  objection  on 
that  ground.  The  fact  which  it  called  for 
may  have  been  a  conclusion  deducible  from 
other  special  facts,  but  this  could  not  well  ap- 
pear until  the  question  was  answered  and  the 
examination  then  pushed  somewhat  further. 
After  the  Inquiry  was  answered,  the  plain- 
tiff had  a  right,  if  he  pleased,  to  cross-exam- 
ine, and  it  might  thus  have  appeared  that 
the  fact  stated  by  the  witness  was  a  mere 
deduction  of  his  own  mind  from  the  special 
circumstances  of  the  transaction."  In  Nico- 
lay  v.  Unger,  80  N.  Y.  54,  57,  the  court  say: 
"It  Is  riot  difficult  to  see  that  it  is  entirely 
competent  to  prove  under  some  circumstances 
as  a  fact  what  under  others  might  be  regard- 
ed as  a  mere  conclusion  of  law  and  would 
be  clearly  inadmissible.  There  are  cases 
which  hold  that  where  the  question  involves 
a  fact  clearly  within  the  knowledge  of  the 
witness,  and  not  the  expression  of  an  opin- 
ion upon  facts  proven,  it  is  admissible.  De 
Wolf  v.  Williams,  TO  N.  Y.  621 ;  Knapp  v. 
Smith,  27  N.  Y.  277 ;  Sweet  v.  Tuttle,  14  N.  Y. 
465;  Davis  v.  Peck,  54  Barb.  425."  No  ob- 
jection whatever  was  made  to  the  question 
when  it  was  asked  of  the  witness,  and,  al- 
though the  court  gave  the  defendant  an  ex- 
ception as  we  have  shown,  a  reference  to 
the  discussion  between  the  court  and  the 
counsel  for  the  defendant  shows  beyond  con- 
troversy that  the  defendant  did  not  at  any 
time  object  to  the  question  upon  any  ground 
other  than  that  it  was  asked  by  the  court, 


instead  of  the  district  attorney.  It  further 
conclusively  appears  in  the  record  that  the 
defendant  did  not  claim  that  Menton  had  ever 
received  any  authority  from  the  Ross  Lumber 
Company  to  indorse  its  name  on  the  back  of 
the  check,  except  through  C.  Edward  Ross, 
the  witness  who  was  being  examined.  De- 
fendant, therefore,  could  not  have  been  preju- 
diced by  the  question  and  answer  even  if  be 
had  properly  objected  thereto. 

That  the  defendant's  counsel  did  not  In- 
tend to  object  to  the  question  on  the  ground 
that  it  calls  for  hearsay  evidence  or  for  a 
conclusion  Is  further  shown  by  his  contention 
In  this  court.  In  his  brief  it  is  stated:  "The 
attention  of  the  learned  court  is  called  to  the 
following  exception  on  page  12,  folio  36. 
*  *  *  On  page  13  at  folio  39  the  exception 
taken  there  was  a  good  one.  The  attitude 
of  the  court  and  its  expression  are  not  jus- 
tified." These  references  are  to  the  excep- 
tions taken  in  connection  with  the  questions, 
answers,  and  subsequent  discussions  which 
we  have  quoted  herein.  No  other  reference 
is  made  to  such  exceptions  by  the  defend- 
ant's counsel  in  bis  brief,  except  that  in  con- 
nection with  a  statement  that  the  defendant 
had  not  had  a  fair  trial  he  says:  "It  will  be 
observed  that  up  to  this  time  a  great  per- 
centage of  the  questions  of  the  prosecution 
have  been  put  by  the  court"  No  error  was 
committed  on  the  trial  that  requires  a  re- 
versal of  the  judgment 

The  judgment  of  conviction  should  be  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
WERNER,  and  WILLARD  BARTLETT,  JJ„ 
concur.    VANN,  J.,  absent. 

Judgment  of  conviction  affirmed. 


(ISO  N.  Y.  1) 

COMMERCIAL  WOOD  &  CEMENT  CO.  v. 
NORTHAMPTON  PORTLAND 
CEMENT  CO. 
(Court  of  Appeals  of  New  York.   Nov.  19, 1907.) 

corporations  —  authority  of  executive 
Committee — Statutory  Provisions. 

Section  9  of  the  general  corporation  law  of 
Delaware  (22  Del.  Laws,  p.  762,  c.  394)  provides 
that  the  business  of  every  corporation  shall  be 
managed  by  a  board  of  directors,  which  may  des- 
ignate two  or  more  of  their  number  an  execu- 
tive committee,  which  to  the  extent  provided  by 
resolution,  or  the  by-laws  of  the  company,  shall 
exercise  the  powers  of  the  board  of  directors 
in  the  management  of  the  business  and  affairs  of 
the  company.  A  by-law  of  defendant  a  corpora- 
tion, provided  that  the  directors  should  have 
the  general  management  of  the  company's  prop- 
erty and  the  regulation  of  its  affairs,  and  pro- 
vided for  the  selection  by  them  of  an  executive 
committee  which  could  exercise  any  powers  of 
the  board,  subject  at  all  times  to  the  orders  of 
the  directors.  At  a  meeting  of  defendant's  ex- 
ecutive committee,  a  contract  was  made  with 
plaintiff,  but  a  meeting  of  directors  had  already 
been  called  by  the  secretary  for  the  afternoon 
of  the  same  day,  and  it  was  held  within  two 
hours  after  the  contract  was  executed  by  direc- 
tion of  the  executive  committee.   A  copy  of  the 
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contract  being  transmitted  to  them,  the  direc- 
tors passed  a  resolution,  a  copy  of  which  was 
sent  to  plaintiff  the  same  day,  notifying  it  that 
the  "proposed  contract"  was  under  considera- 
tion, and  that  plaintiff  was  to  take  no  action 
under  it  until  the  board  bad  acted  thereon.  Sub- 
sequently the  directors  by  formal  resolution  re- 
jected the  contract.  Held,  that  the  executive 
committee  had  no  power  to  execute  the  contract, 
that  plaintiff  was  chargeable  with  knowledge 
of  its  lack  of  authority,  and  defendant  was  not 
bound  thereby. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  Commercial  Wood  &  Cement 
Company  against  the  Northampton  Portland 
Cement  Company.  From  a  judgment  of  the 
Appellate  Division  (100  N.  Y.  Supp.  9C0,  115 
App.  Dlv.  388),  affirming  a  judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

See  84  N.  Y.  Supp.  1121,  87  App.  Div.  633. 

L.  Laflln  Kellogg,  for  appellant  Harmon 
S.  Graves,  for  resp-  dent. 

GRAY,  J.  The  plaintiff  and  the  defendant 
are  corporations  organized  under  the  laws  of 
the  state  of  Delaware,  and  having  offices  for 
the  conduct  of  their  business  in  the  city  of 
New  York.  The  business  of  the  defendant  is 
the  manufacture  and  sale  of  cement,  and  that 
of  the  plaintiff  the  marketing  and  selling  of 
that  material.  A  contract  was  executed  by 
their  presidents,  whereby  the  agreement  of 
the  defendant  was  that  the  plaintiff  should  be 
its  sole  selling  agent  for  the  entire  output  of 
its  cement  for  a  term  of  years,  and  this  action 
was  brought  by  the  plaintiff  to  recover  dam- 
ages for  the  breach  of  the  contract  The  de- 
fense Interposed  to  the  action  was,  In  brief 
and  so  far  as  material  to  be  stated,  that  the 
contract  was  executed  by  the  direction  of  the 
defendant's  executive  committee,  and  that 
that  committee  was  without  power. to  make 
it  Upon  the  trial  of  the  action,  the  court 
dismissed  the  complaint,  upon  the  ground  that 
the  contract  was  an  unusual  and  extraordi- 
nary one,  which  the  executive  committee  was 
not  authorized  to  make.  The  Appellate  Di- 
vision affirmed  the  judgment  in  favor  of  the 
defendant,  with  some  difference  of  opinion  as 
to  the  grounds.  One  of  the  grounds  assigned 
was  the  same  substantially  as  that  taken  by 
the  trial  court,  and  another  ground  was  that 
the  contract  was  invalid,  for  the  lack  of  any 
consideration  in  the  existence  of  mutual  ob- 
ligations of  the  contracting  parties. 

I  think  that  the  executive  committee  of  the 
defendant's  board  of  directors  was  without 
authority,  under  the  circumstances,  to  obli- 
gate the  defendant  by  this  contract  By  sec- 
tion 0  of  the  general  corporation  law  of  the 
state  of  Delaware  (22  Del.  Laws,  p.  762,  c. 
394),  It  Is  provided  that  "the  business  of  every 
corporation  *  *  *  shall  be  managed  by  a 
board  of  not  less  than  three  directors.  *  •  * 
The  board  of  directors  may,  by  resolution, 
*  •  *  designate  two  or  more  of  their  num- 
ber to  constitute  an  executive  committee,  who, 
to  the  extent  provided  in  said  resolution,  or 
In  the  by-laws  of  said  company,  shall  have 


and  exercise  the  powers  of  the  board  of  di- 
rectors In  the  management  of  the  business 
and  affairs  of  the  company,"  etc.  A  by-law 
of  the  defendant  provided  that  the  directors 
"shall  have  the  general  charge  of  the  man- 
agement of  the  company's  property,  and  the 
regulation  and  government  of  its  affairs," 
and  further  provided  for  the  selection  by 
them  of  an  executive  committee  of  five  mem- 
bers, who  should  "have  authority  to  exercise 
any  powers  of  the  board  when  the  board  Is 
not  in  session,  *  *  *  subject  at  all  times 
to  the  orders  of  the  directors."  The  term  of 
office  of  the  directors  was  one  year.  At  the 
time  when  the  meeting  of  the  executive  com- 
mittee was  held,  at  which  this  contract  was 
entered  into  on  behalf  of  the  defendant,  a 
meeting  of  the  board  of  directors  had  already 
been  called  by  the  secretary  for  the  afternoon 
of  the  same  day.  The  session  of  the  board 
was  held  within  two  hours  after  this  contract 
had  been  executed  by  the  direction  of  the 
executive  committee,  and,  a  copy  of  the  con- 
tract having  been  transmitted  to  them,  the  di- 
rectors passed  a  resolution  notifying  the 
plaintiff  that  the  "proposed  contract"  was  un- 
der consideration,  and  that  it  was  to  take 
no  action  under  It  until  the  board  of  directors 
had  acted  thereon.  A  copy  of  the  resolution 
was  sent  the  same  day  to  the  plaintiff.  At 
a  subsequent  date,  the  board  of  directors,  by 
formal  resolution,  disapproved  of,  and  reject- 
ed, the  contract  of  which  action  the  plaintiff 
was  notified. 

Under  the  circumstances,  it  is  very  clear 
that  the  executive  committee  acted  not  enly 
Improperly,  but  unauthorlzedly.  For  corpo- 
rate purposes,  the  calling  of  a  meeting  of  the 
board  of  directors  suspended  the  power  of  the 
executive  committee  meanwhile  to  act  in  gov- 
ernmental matters  The  authority  conferred 
by  the  by-laws  upon  the  executive  committee 
was  to  exercise  the  powers  of  the  board  when 
it  was  not  in  session;  but,  within  the  spirit 
and  intendment  of  the  by-laws,  a  session  of 
the  board  had  been  so  far  moved,  if  not  in- 
itiated, by  the  previous  calling  of  a  meeting, 
as  to  preclude  such  exercise  by  the  committee 
meanwhile  in  the  administration  of  the  com- 
pany's affairs.  By  the  law  of  its  organiza- 
tion, as  well  as  by  the  by-laws  adopted  for 
the  management  of  its  business,  the  directors 
were  given  the  general  and  responsible  charge 
of  the  management  of  the  company's  proper- 
ty and  business.  In  delegating  authority  to 
those  of  their  number  who  had  been  selected 
to  form  an  executive  committee,  it  was  in- 
tended, and  plainly  Implied,  that  such  sub- 
ordinate agency  of  the  board  of  directors 
should  not  exercise  any  powers  of  govern- 
ment, when  the  board  Itself  was  about  to  sit 
for  that  purpose.  The  committee  was  made 
by  the  by-law  "at  all  times  subject  to  the  or- 
ders of  the  directors,"  and  to  undertake  the 
execution  of  a  contract  Involving  the  con- 
duct of  the  corporate  business  and  affecting 
Its  property,  after  the  session  of  the  directors 
had  been  called,  was  In  violation  of  the  by- 
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law.  The  plaintiff,  In  dealing  with  the  execu- 
tive committee  of  the  defendant,  was  charge- 
able with  a  knowledge  of  the  law  and  of  the 
extent  of  the  authority  conferred  upon  that 
agency  of  the  board.  In  thus  entering  into  a 
contract  with  the  defendant,  the  plaintiff 
was  put  upon  its  inquiry  as  to  the  scope  of 
the  powers  of  the  executive  committee  to  bind 
the  corporation  thereby.  It  was  bound  to 
know  that  the  committee  was  always  subject 
to  the  orders  of  the  board,  and  that  the  field 
for  executive  action  was  only  free  to  it  when 
the  directors  had  not  themselves  appropriated 
it  It  would  be  an  extraordinary  proposition 
to  maintain,  as  It  seems  to  me,  that  a  commit- 
tee, appointed  to  exercise  the  powers  of  the 
board,  when  it  was  not  in  session,  could  con- 
clude the  corporation  by  action  taken  in  an- 
ticipation of  the  actual  convening  of  the  di- 
rectors under  the  notice  of  the  secretary. 
That  would  be  a  vicious  assumption,  or 
usurpation,  of  power.  The  officers  of  the 
plaintiff  took  the  chance,  if  failing  to  inform 
themselves  of  the  right- of  the  executive  com- 
mittee to  act,  of  the  validity  of  such  a  con- 
tract, or  of  its  being  adopted  by  the  board, 
and,  being  notified  the  same  day  that  the 
board  would  pass  upon  the  proposed  contract, 
it  is  difficult  to  perceive  a  plausible  basis  for 
plaintiff's  cause  of  action. 

I  think  that  the  executive  committee  of  the 
defendant  had  no  power  to  execute  any  such 
contract,  and  that  the  plaintiff  was  charge- 
able with  knowledge  of  its  lack  of  authority. 
I  think  that  it  could  be  shown  that  the  con- 
tract- itself  was  of  that  unusual  nature,  in 
the  obligations  sought  to  be  imposed  upon  the 
defendant  and  in  the  provision  for  its  contin- 
uance over  a  period  of  five  years,  without  the 
possibility  of  terminating  it  within  that  time, 
as  to  render  Its  execution  something  in  excess 
of  the  implied  power  of  the  committee.  But, 
if  I  am  right  in  the  views  which  I  have  al- 
ready expressed.  It  is  not  necessary  to  con- 
sider that  feature  of  the  case. 

For  the  reasons  which  I  have  given,  I  think 
that  the  Judgment  appealed  from  should  be 
affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN.  VANN, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  affirmed. 


(190  N.  Y.  18) 

SIMSON  v.  PARKER  et  al. 

(Court  of  Appeals  of  New  York.   Nov.  19, 1907.) 

1.  Municipal  Corporations  —  Property  — 
Power  to  Sell  and  Convey  —  Charter 
Regulation. 

Tonawanda  Charter,  §  19,  tit  20  (Laws 
1905.  p.  782,  c.  357),  which  provides  that  the 
board  of  public  works  may  sell  to  a  person  out- 
side the  city  the  right  to  make  connections 
with  and  draw  water  from  the  city's  mains,  and 
fix  the  prices  and  conditions  therefor,  if  thereby 
the  water  supply  of  the  city  and  its  inhabitants 
shall  not  be  insufficient,  is  not  in  violation  of 


Const,  art.  8,  §  10,  providing  that  no  city  •hair 
give  any  money  or  property  to  aid  a  person.  «r 
be  allowed  to  incur  any  indebtedness  except  for 
city  purposes,  since  the  sale  of  property  for 
which  the  city  has  no  use  is  in  no  sense  a  gift 
to  the  buyer  nor  is  an  obligation  necessarily 
incurred  in  making  such  sale  a  creation  of  in- 
debtedness for  other  than  a  city  purpose. 

2.  Same— Contracts  in  General— Powers  or 
Board  of  Public  Works. 

Under  Tonawanda  Charter,  §  19.  tit.  20 
(Laws  1905.  p.  782,  c.  357),  which  provides  that 
the  board  of  public  works  may  sell  a  person  oat- 
side  the  city  the  right  under  certain  conditions 
to  make  connections  with  and  draw  water  from 
the  city's  mains,  a  contract  with  a  corporation, 
to  supply  water  to  its  works  outside  the  city 
was  properly  executed  by  the  board  of  public 
works,  and  no  authority  from  the  common  coun- 
cil was  necessary  for  its  execution. 

3.  Same— Constitutional  Provisions. 

Under  Tonawanda  Charter,  §  19.  tit.  2t> 
(Laws  1905.  p.  782.  c  357),  which  provides  that 
the  board  of  public  works  may  sell  a  person  out- 
side the  city  the  right  under  certain  conditions 
to  make  connections  with  and  draw  water  from 
the  city's  mains,  if  thereby  the  water  supply  of 
the  city  and  its  inhabitants  shall  not  be  insuffi- 
cient, a  contract  imposing  upon  the  city  the 
obligation  to  furnish  a  corporation's  plant  out- 
side the  city  such  water  as  it  may  require  during 
a  given  period,  and  providing  that,  in  case  of 
failure  to  furnish  such  water,  the  city  shall  be 
liable  for  all  damages  caused  thereby  to  the  cor- 
poration, is  invalid,  since  the  charter  author- 
izes only  a  sale  of  surplus  water  as  such  surplus 
may  exist  from  time  to  time. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision. Fourth  Department. 

Action  by  William  P.  Simson  against  Char- 
les B.  Parker  and  others.  From  a  Judgment 
of  the  Appellate  Division,  affirming  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Re- 
versed, and  Judgment  directed  for  plaintiff. 

James  McCormick  Mitchell,  for  appellant. 
Evan  Hollister,  for  respondents. 

CULLEN,  C.  J.  This  action  is  brought  by 
a  taxpayer  of  the  city  of  Tonawanda  to  have 
a  certain  contract  between  f,,e  board  of  pub- 
lic works  of  said  city  and  me  Jewett  Com- 
pany, a  manufacturing  corporation,  whose 
works  and  plants  are  situated  without  the 
city  limits,  for  a  supply  of  water  to  said 
plants  and  works,  adjudged  illegal,  void,  and 
a  waste  of  the  city's  property,  and  to  hare 
all  parties  enjoined  from  acting  thereunder. 
At  the  time  of  the  execution  of  the  contract 
the  city  of  Tonawanda  had,  as  found  by  the 
courts  below,  waterworks  and  a  plant  of 
sufficient  capacity  and  equipment  to  furnish  a 
daily  supply  of  15,000,000  of  gallons,  while 
the  daily  consumption  of  water  in  said  city 
did  not  exceed  4,500.000  of  gallons.  By  sec- 
tion 19,  tit  20,  of  the  charter  of  the  city  it 
was  provided:  "Said  board  of  public  works 
may  sell  to  a  corporation  or  individual  out- 
side of  the  city,  the  right  to  make  connec- 
tions with  the  mains  for  the  purpose  of 
drawing  water  therefrom,  and  fix  the  prices 
and  conditions  therefor;  but  the  board  shall 
not  sell  or  permit  the  use  of  water  under 
this  section  if  thereby  the  supply  for  the  city 
or  its  inhabitants  shall  be  insufficient,"  Laws 
1905,  p.  782,  c  357.   Acting  under  this  au- 
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thority,  the  board  of  public  works  made  the 
contract  in  controversy.  The  Jewett  Com- 
pany's works  were  situated  about  a  mile  be- 
yond the  city  boundaries.  The  contract  in 
substance  provided  that  the  city  should,  dur- 
ing a  period  of  seven  years,  furnish  the  Jew- 
ett Company,  at  their  works,  all  the  water 
that  said  Jewett  Company  or  other  parties 
occupying  their  premises  might  desire  to  use 
for  commercial  or  domestic  purposes  and  for 
fire  protection,  which  could  be  delivered 
through  a  six-inch  main.  The  city  was  to 
furnish  a  meter  at  the  Jewett  works  to  meas- 
ure the  water  consumed.  The  Jewett  Com- 
pany was  to  lay  the  main,  but,  in  case  the 
cost  thereof  should  exceed  the  sum  of  $4,500, 
such  excess  was  to  be  paid  by  the  city.  It 
was  to  pay  the  city  for  all  water  furnished 
exceeding  50,000  gallons  daily  six  cents  a 
thousand  gallons.  The  first  50,000  gallons 
per  day  was  to  be  paid  for  by  the  Jewett 
Company,  at  the  termination  of  the  contract 
period,  by  transferring  the  main  to  the  city, 
provided  that  the  city  had  complied  with  the 
terms  of  its  contract.  The  Jewett  Company 
was  given  the  option  to  renew  the  contract 
for  an  additional  term  of  seven  years.  The 
contract  contained  the  further  provision  that, 
in  case  of  the  failure  of  the  city  to  supply 
the  stipulated  quantity  of  water,  it  should  be 
liable  to  the  Jewett  Company  for  all  dam- 
ages occasioned  by  such  default,  and  should 
pay  the  expense  to  which  the  Jewett  Com- 
pany might  be  put  in  getting  water  from  an- 
other source.  The  learned  referee  has  found 
that  the  cost  of  laying  the  main  from  the 
city  line  to  the  Jewett  works  would  not  ex- 
ceed the  sum  of  $4,500,  that  the  expense  of 
furnishing  the  meter  would  not  exceed  $350, 
and  that  the  cost  of  maintaining  the  main 
would  be  substantially  Insignificant  He  held 
the  contract  valid,  and  that  decision  has  been 
affirmed  by  the  Appellate  Division. 

The  counsel  for  the  appellant  Insists  that 
the  power  conferred  upon  the  board  of  pub- 
lic works  by  the  section  of  the  charter  cited 
is  in  violation  of  section  10,  article  8,  of  the 
Constitution,  which  provides  that  no  city 
shall  give  any  money  or  property  to  or  in 
aid  of  any  individual,  association,  or  corpo- 
ration, or  be  allowed  to  incur  any  indebted- 
ness, except  for  city  purposes.  We  think  this 
claim  destitute  of  merit.  The  sale  of  city 
property  for  which  the  city  has  no  use  is  in 
no  sense  a  gift  to  or  in  aid  of  the  person  to 
whom  the  sale  is  made.  Nor  is  an  obliga- 
tion necessarily  Incurred  in  making  the  sale 
in  any  sense  a  creation  of  an  indebtedness 
for  other  than  a  city  purpose.  The  author- 
ity granted  by  the  statute  was  to  sell  merely 
surplus  water,  and,  if  the  right  existed  to 
sell  the  water,  the  expenditure  Incurred  In 
effecting  the  sale  was  unquestionably  made 
for  a  city  purpose.  It  is  easy  to  imagine 
cases  where  under  the  guise  of  prosecuting  a 


city  work  a  city  might  be  authorized  to  in- 
cur expenditures  which,  in  reality,  were  not 
for  city  purposes.  This,  however,  is  not  such 
a  case.  Under  the  provision  of  the  charter 
the  contract  was  properly  executed  by  the 
board  of  public  works,  and  no  authority  from 
the  common  council  was  necessary  for  its 
execution.  But  we  are  of  opinion  that  the 
contract  in  this  case  exceeded  the  authority 
granted  by  the  charter  to  the  board  of  pub- 
lic works  and  that,  therefore,  it  is  illegal  and 
invalid. 

The  charter  authorizes  the  board  to  sell  the 
right  to  make  connections  with  the  mains  for 
the  purpose  of  drawing  water  and  to  "fix  the 
prices  and  conditions  therefor."  It  may  be 
doubted  whether  the  provision  for  paying  for 
the  first  50,000  gallons  of  daily  supply  by  the 
transfer  of  the  main  to  the  city  at  the  expira- 
tion of  the  contract  term  is  not  a  barter  or 
trade  rather  than  the  sale  authorized  by  the 
statute.  But  on  this  we  need  not  dwell,  for 
the  other  provisions  of  the  contract  necessar- 
ily condemn  it.  The  statute  expressly  for- 
bids the  board  to  sell  or  permit  the  use  of 
water,  If  thereby  the  supply  for  the  city  or 
its  Inhabitants  should  become  insufiicient  In 
other  words,  the  statute  authorizes  only  a 
sale  of  surplus  water  as  such  surplus  may 
exist  from  time  to  time.  Instead  of  limiting 
the  obligation  of  the  city  to  furnish  water 
solely  to  such  surplus,  the  contract  Imposes 
an  absolute  obligation  to  furnish  such  water 
as  the  Jewett  Company  may  require  during  a 
period  of  either  7  or  14  years,  as  the  Jewett 
Company  may  elect,  and  expressly  provides 
that,  In  case  of  failure  to  furnish  water,  the 
city  shall  be  liable  for  all  damages  caused 
thereby  to  the  Jewett  Company.  Instead  of 
being  a  contract  for  the  sale  of  surplus  wa- 
ter, which  is  all  that  the  statute  authorized 
or  contemplated,  it  is  simply  an  ordinary  con- 
tract between  vendor  and  vendee  to  furnish 
during  a  specified  term  such  quantity  of  wa- 
ter as  the  vendee  might  require.  No  author- 
ity to  make  such  a  contract  Is  given  by  the 
statute.  If  such  authority  were  given  by  the 
statute,  the  claim  of  the  appellant,  that  the 
statute  was  in  conflict  with  the  Constitution 
as  authorizing  the  city  to  embark  in  an  en- 
terprise which  was  not  a  city  purpose,  would 
not  be  wholly  without  force. 

The  judgment  of  the  Appellate  Division 
and  that  entered  upon  the  report  of  the  ref- 
eree should  be  reversed,  and  judgment  di- 
rected for  the  plaintiff  declaring  the  contract 
void  and  enjoining  the  defendants  from  pro- 
ceeding thereunder,  with  costs  to  the  appel- 
lant in  all  courts. 

GRAY,  O'BRDSN,  VANN,  WERNER,  WIv,- 
LARD  BARTLETT,  and  CHASE,  JJ.,  con- 
cur. 

Judgment  accordingly. 
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(190  N.  Y.  Ill) 

REED  r.  PROVIDENT  SAVINGS  LIFE 
ASSUR.  SOCIETY  OF  NEW  YORK 
(REED  et  al.t  Interveners.) 

(Court  of  Appeals  of  New  York.   Nov.  26,  1907.) 

1.  Insurance— Life  Insurance— Nature  or 
Contract. 

A  life  insurance  policy  is  not  a  contract 
of  indemnity,  but  a  contract  to  pay  money  upon 
insured's  death  in  consideration  of  certain  pay- 
ments being  made  during  bis  life. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  28,  Insurance,  §  172.] 

2.  Same— Insurable  Interest— Wager  Pol- 
icy. 

Though  a  policy  of  insurance  issued  upon 
the  application  of  one  having  no  insurable  in- 
terest in  the  life  insured  is  a  wager  policy  pro- 
hibited by  law,  a  person  may  insure  his  own 
life  and  provide  in  the  contract  that  the  money 
shall  be  payable  to  any  one  whom  he  shall  ap- 
point. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2&  Insurance,  §  138.] 

3.  Same  —  Contract  to  Procure  Insurance 
on  Another's  Life. 

Plaintiff  made  an  agreement  with  insured, 
whereby  insurance  was  to  be  taken  out  upon  his 
life,  of  which  his  children  were  to  be  the  prin- 
cipal beneficiaries  and  to  be  named  as  such  in 
the  policies.  Plaintiff  was  to  keep  the  policies 
in  force  until  insured's  death  by  paying  all 
premiums,  and  from  the  proceeds  was  to  be  re- 
imbursed his  advances  of  premiums,  with  in- 
terest on  his  payments,  and  be  paid  a  substan- 
tial sum  in  addition.  Policies  were  obtained,  in 
some  of  which  the  children  were  named  ns  sole 
beneficiaries,  in  others  plaintiff  was  joined  with 
them,  and  one  was  made  payable  to  plaintiff  and 
his  assigns.  Held,  that  the  insurance  was  ef- 
fected by  plaintiff  under  the  agreement,  upon 
the  insurable  interest  of  insured  s  children,  and 
he  could  be  held  to  its  performance  as  their 
trustee,  even  though  some  of  the  policies  named 
him  as  a  beneficiary. 

4.  Same— Insurable  Interest. 

The  fact  that  one  policy  was  made  payable 
to  plaintiff  alone  did  not  affect  the  insurable 
interest. 

5.  Same— Creditors. 

Plaintiff,  having  advanced  money  under  the 
agreement,  had  an  insurable  interest  as  cred- 
itor, upon  which  a  subsequent  policy  could  be 
based,  notwithstanding  his  interest  was  less  than 
the  amount  of  the  policy,  and  he  was  entitled 
to  payment  of  his  debt  from  the  proceeds  of 
the  insurance. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  $  162.] 

6.  Same— Premiums— Tender  After  Refusal 

to  Receive. 

Where  an  insurer  refuses  to  accept  a  premi- 
um on  the  ground  that  it  is  tendered  too  late, 
insured  is  not  required  to  make  further  tenders 
on  recurring  premium  dates. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  28,  Insurance,  §  030.] 

7.  Costs— Persons  Entitled— Interveners. 

Where  the  right  of  interveners  in  an  ac- 
tion at  law  would  have  been  subserved  through 
plaintiff  without  their  intervention,  which  did 
not  change  the  character  of  the  action,  they  are 
not  entitled  to  costs. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Costs,  9  343.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Theodore  F.  Reed  against  the 
Provident  Savings  Life  Assurance  Society  of 


New  York,  in  which  John  O.  Reed  and  others 
intervene.  From  a  judgment  of  the  Appellate 
Division  (112  App.  Div.  922,  98  N.  Y.  Supp. 
1111),  affirming  the  judgment  of  the  Special 
Term,  plaintiff  and  defendant  society  appeal. 
Modified  and  affirmed. 

This  action  was  brought  by  the  plaintiff 
to  recover  from  the  defendant,  the  Provident 
Savings  Life  Assurance  Society  of  New  York, 
the  amount  due  upon  a  policy  of  life  insur- 
ance Issued  upon  the  life  of  Benjamin  F. 
Reed  In  favor  of  the  plaintiff,  nominated 
therein  as  "creditor."  The  complaint  alleged 
that  the  plaintiff  was  a  nephew  of  the  as- 
sured and  his  creditor  to  the  amount  of  up- 
wards of  $8,000.  The  defendant  company  de- 
nied that  the  plaintiff  was  a  creditor,  or  that 
he  had  any  insurable  interest  In  the  life  of 
the  assured,  alleged  a  lapse  of  the  policy  by 
reason  of  the  failure  to  pay  certain  premiums 
due  thereon,  and,  as  a  separate  defense,  al- 
leged the  existence  of  a  certain  contract,  made 
by  plaintiff  with  the  assured  and  his  children 
for  the  procurement  of  insurance  upon  the 
life  of  the  assured  for  the  benefit  of  the  chil-, 
dren.  Fraud  was  also  charged  against  the 
plaintiff  with  respect  to  the  creation  of  the 
indebtedness  alleged  by  him.  The  children 
of  the  assured  became  parties  defendant  to 
the  action,  with  the  consent  of  the  defend- 
ant, upon  their  motion  to  be  allowed  to  in- 
tervene, and,  answering  the  .complaint,  they 
alleged,  in  substance,  that  the  policy  was  in- 
tended to  be  payable  to  plaintiff  only  to  the 
extent  of  his  actual  interest  as  creditor,  and, 
with  great  fullness,  set  forth  an  agreement 
between  the  plaintiff,  the  assured,  and  them- 
selves to  effect  life  Insurance  practically  aa 
the  answer  of  the  company  had  set  It  out 
The  policy  of  insurance  recites  that  the  de- 
fendant, "in  consideration  of  the  application 
berefor  and  of  the  conditions  and  agreements 
on  the  back  of  this  policy,  all  of  which  are 
a  part  of  this  contract,  *  *  •  doth  prom- 
ise to  pay  to  Theodore  F.  Reed,  creditor  (the 
beneficiary  of  the  policy),  or  to  the  legal  rep- 
resentatives or  assigns  of  said  beneficiary, 
the  sum  of  $10,000,"  etc.  The  application  for 
the  insurance  was  signed  by  the  deceased  as 
the  person  to  be  Insured,  and  gave  the  name 
of  the  plaintiff  "as  the  beneficiary  on  whom 
the  insurance  is  desired"  and  as  a  creditor  of 
the  assured.  The  trial  court  formulated  Its 
decision  in  findings  of  fact  and  conclusions 
of  law.  It  appears  therefrom  that  In  1887, 
in  the  state  of  Michigan,  the  plaintiff  and 
the  assured  had  entered  into  a  contract  in  re- 
lation to  the  taking  out  upon  the  life  of  the 
latter  of  Insurance  to  the  extent  of  $25,000 
and  that  the  children  of  the  assured  were 
parties  to  that  contract ;  that  that  amount  of 
insurance  was  to  be  kept  In  force  until  the 
death  of  the  assured ;  that  the  premiums  and 
assessments  thereon  would  be  advanced  and 
paid  by  the  plaintiff;  that  he  should  receive 
from  the  proceeds  of  such  Insurance  the 
amount  which  he  had  advanced,  with  10  per 


Digitized  by  Google 


N.  Y.) 


REED  v.  PROVIDENT  SAVINGS  LIFE  ASSUR  SOCIETY. 


•  735 


cent  Interest,  end  the  sum  of  $5,000,  in  addi- 
tion thereto ;  that  the  children  should  be  nam- 
ed as  beneficiaries  in  the  policies,  and  that 
they  should  receive  the  balance  of  the  insur- 
ance moneys.  In  pursuance  of  that  contract, 
the  assured  had  submitted  to  medical  exam- 
inations, and  had  executed  applications  for 
policies,  and  the  plaintiff  had  procured  in 
1887  policies  of  life  Insurance  to  be  issued, 
aggregating  $25,000  in  amount.  Those  poli- 
cies had  named  the  children  of  the  assured  as 
beneficiaries  and  the  plaintiff  had  paid  all 
the  premiums,  or  assessments,  upon  them  up 
to  the  time  of  the  death  of  the  assured,  in 
189G.  Upon  the  failure  in  1889  of  two  of  the 
insurance  companies  which  had  issued  poli- 
cies, other  Insurance  policies  had  been  sub- 
stituted and  of  these  the  policy  In  suit  Is  one, 
and  it  had  been  made  payable  to  the  plaintiff, 
or  his  assigns.  It  was  found  that  the  pre- 
miums and  assessments  which  the  plaintiff 
had  paid  upon  this  policy  amounted,  with  In- 
terest, to  the  sum  of  $3,395.81,  and  that,  at 
the  time  of  decedent's  death,  the  $25,000  of 
insurance,  on  which  plaintiff  had  agreed  to 
pay  the  premiums,  consisted  in  the  present 
policy  and  In  two  other  policies— one  for  $10,- 
000  issued  by  the  Massachusetts  Benefit  As- 
sociation and  the  other  for  $5,000  Issued  by 
the  Bay  State  Beneficiary  Association.  It 
was  also  found  that  the  proofs  of  death  were 
duly  furnished  to  the  defendant  society ;  that 
the  conditions  of  the  policy,  on  the  part  of 
the  assured,  had  been  performed;  that  the 
plaintiff,  in  pursuance  of  the  same  contract, 
had  collected  from  the  Bay  State  Association 
$5,000,  the  amount  of  its  policy  and  had  ap- 
propriated the  sum  to  his  own  use ;  that  he 
had  obtained  upon  the  policy  of  the  Massa- 
chusetts Association  the  sum  of  $2,500,  and 
that  the  balance  thereof  was  collected  by  the 
defendants,  the  Reed  children,  who  paid  to 
the  plaintiff,  according  to  their  contract,  an 
amount,  which,  together  with  the  said  $2,500, 
represented  all  payments  by  him  upon  said 
policies  and  upon  the  policies  of  the  two  so- 
cieties which  had  previously  failed.  As  con- 
clusions of  law  it  was  found  that  there  was 
due  from  the  defendant  society  upon  its  pol- 
icy, less  certain  unpaid  premiums  and  inter- 
est thereon,  the  sum  of  $14,428.11;  that  of 
such  amount  the  plaintiff  was  entitled  to  re- 
ceive the  sum  of  $3,395.81  (that  being  the 
amount  found  to  have  been  paid  as  premiums 
upon  the  policy  in  suit),  and  the  Reed  chil- 
dren were  entitled  to  receive  the  balance. 
There  was  judgment  accordingly,  which,  as 
finally  perfected,  awarded  costs  and  allow- 
ances, by  way  of  costs,  to  the  Reed  children, 
as  well  as  to  the  plaintiff.  The  judgment 
has  been  unanimously  affirmed  at  the  Appel- 
late Division,  and,  from  the  judgment  of  af- 
firmance, the  plaintiff  and  the  defendant  so- 
ciety have  appealed  to  this  court. 

Charles  F.  Brown  and  W.  H.  Van  Steen- 
bergh,  for  appellants.  George  Richards,  for 
respondents. 


GRAY,  J.  (after  stating  the  facts  as  above). 
The  facts  In  dispute  have  been  finally  set- 
tled by  the  unanimous  affirmance  of  the 
judgment  The  situation,  as  presented,  is 
one  where  the  interests  of  the  parties  are 
evident,  and  but  few  questions  of  law  of 
any  Importance  have  survived  the  disposition 
made  below  of  this  case.  In  1887  a  contract 
was  made  by  the  plaintiff  with  Benjamin  F. 
Reed  and  his  children,  pursuant  to  which  pol- 
icies of  Insurance,  to  the  aggregate  amount  of 
$25,000,  were  to  be  taken  out  upon  Reed's 
life,  of  which  his  children  were  to  be  the 
principal  beneficiaries  and  they  were  to  be 
named,  as  such,  in  the  policies.  These  poli- 
cies were  to  be  kept  in  force  until  the  death 
of  the  assured,  and  the  plaintiff  agreed  to 
pay  all  the  premiums  and  assessments.  From 
the  proceeds  of  the  Insurance  he  was  to  be  re- 
imbursed the  amount  advanced  by  him,  with 
10  per  cent,  interest  (the  legal  rate  in  the 
state  of  Michigan,  where  the  contract  was 
made),  and,  in  addition,  he  was  to  receive 
the  sum  of  $5,000 ;  the  remainder  of  the  Insur- 
ance moneys  being  payable  to  the  children  of 
the  assured.  This  contract  was  so  far  car- 
ried out  that,  upon  applications  signed  by  the 
deceased,  the  plaintiff  procured  the  issuance 
of  four  policies,  aggregating  in  amount  $25,- 
000,  by  the  Massachusetts  Benefit  Association, 
the  National  Benefit  Society,  and  the  Equita- 
ble Reserve  Fund  Life  Association;  the  chil- 
dren being  alone  named  as  beneficiaries  in 
two  policies  Issued  by  the  first-named  com- 
pany, and,  In  those  issued  by  the  two  latter 
companies,  being  jointly  named  with  the 
plaintiff,  who  was  described  as  nephew  and 
creditor.  The  plaintiff  performed  his  agree- 
ment to  keep  the  policies  in  force  by  the  pay- 
ment of  all  premiums,  or  assessments,  and. 
when  the  two  last-named  insurance  companies 
failed  in  1889,  be  procured  to  be  Issued,  still 
carrying  out  the  contract,  two  other  policies 
in  their  place,  one  of  which,  for  $10,000,  is  the 
one  involved  In  this  action.  In  renewing, 
however,  that  particular  insurance,  the  policy 
was  made  payable  to  the  plaintiff,  or  his  as- 
signs. At  the  death  of  the  assured,  the  pol- 
icies of  life  Insurance  were  in  force,  and 
$15,000  of  their  amount  have  been  paid  over 
by  the  other  two  Insurance  companies.  The 
plaintiff  collected  $5,000,  the  amount  of  one 
of  the  other  policies,  and  from  the  proceeds 
of  the  other  policy  for  $10,000  he  has  received 
with  the  assent  of,  or  from,  the  Reed  chil- 
dren a  sum  of  money  sufficient  to  reimburse 
him  for  his  payments  of  premiums  upon  the 
insurance  policies,  other  than  the  one  In  ques- 
tion. The  Reed  children  being  in  this  action 
as  parties,  the  judgment  distributed  between 
them  and  the  plaintiff  the  amount  fonnd'due 
upon  this  policy,  giving  to  the  latter  so  much 
of  It  as  would  reimburse  him  for  what  pre- 
miums, or  assessments,  he  has  advanced 
thereon. 

It  is  argued  for  the  appellant  company 
that  the  plaintiff  bad  no  insurable  interest 
in  the  life  of  the  assured,  and  that  the  policy 
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issued  by  it  was  therefore  void.  As  nephew 
of  the  deceased  he  certainly  had  no  insur- 
able interest;  but  he  represented  in  himself 
other  interests.  The  application  for  the  pol- 
icy represented  him  to  be  a  creditor  of  the 
applicant  upon  whose  life  the  insurance  was 
solicited.  Whether,  if  this  had  been  the 
mere  contract  of  the  assured  with  the  com- 
pany, the  policy,  in  such  case,  would  have 
been  valid  without  reference  to  the  insurable 
interest  of  the  appointee,  or  payee,  in  the 
life  assured,  presents  a  question  not  difficult 
to  answer,  upon  authority  or  upon  princi- 
ple. A  life  insurance  policy  is  not  a  contract 
of  indemnity.  It  Is  a  contract  to  pay  a  sum 
of  money  upon  the  death  of  the  assured,  in 
consideration  of  certain  payments  being  duly 
made  at  fixed  periods  during  his  life.  If  the 
insurance  is  made  upon  the  application  of 
one  who  has  no  Insurable  interest  whatever 
in  the  life  insured,  it  Is  a  wager  policy — 
that  Is  to  say,  a  speculative  contract — which 
the  law  condemns.  But  a  person  may  insure 
his  own  life  and  provide  in  the  contract  of 
Insurance  that  the  money  shall  be  payable 
to  any  one  whom  he  may  appoint,  or  assign 
the  policy  to.  What  will  distinguish  the  one 
contract  from  the  other  is  the  fact  as  to  the 
party  actually  contracting  with  the  insurer 
and  the  distinction  is  substantial  and  control- 
ling accordingly.  See  Rawls  v.  American  Mut 
L.  Ins.  Co.,  27  N.  Y.  282-287,  84  Am.  Dec. 
280;  Valton  v.  Nat  Fund  L.  Assur.  Co.,  20 
N.  Y.  32-38;  Olmsted  v.  Keyes,  85  N.  Y. 
593-598;  Dalby  v.  India,  etc.,  Assurance  Co., 
15  C.  B.  365. 

In  this  case  I  think  we  must  hold,  upon 
the  facts  as  they  have  been  found,  that  the 
insurance  was  applied  for  and  was  effected 
by  the  plaintiff;  but,  also,  that  he  bad  an 
insurable  interest  In  the  life  to  be  insured. 
In  the  first  place,  it  appears  that  all  of  the 
insurance  was  procured  in  pursuance  of  the 
contract  between  the  plaintiff,  the  assured, 
and  his  children.  It  was  to  be  maintained 
by  the  plaintiff  for  their  benefit  and  they 
were  to  be  named  as  the  beneficiaries;  but 
the  plaintiff  was  to  be  compensated  by  the 
repayment  from  the  proceeds  of  the  policies 
of  the  amount  of  his  advances  of  premiums, 
or  assessments,  with  interest,  and  by  the 
payment  of  a  substantial  sum  in  addition. 
This  and  the  other  policies,  therefore,  were 
based  upon  the  insurable  interest  of  Reed's 
children,  who  were  represented,  and  finan- 
cially assisted,  by  the  plaintiff.  By  their 
agreement,  he  acted  for  them  and  he  could 
be  held  to  the  performance  of  the  contract, 
If  necessary,  as  their  trustee.  In  causing 
the  present  policy  to  be  issued  in  his  name 
alone,  the  fact  of  the  insurable  Interest  was 
in  no  wise  affected;  for  the  finding  is  that 
it  was  procured  in  pursuance  of  the  con- 
tract. In  the  second  place,  however,  the 
plaintiff  personally  did  have  an  insurable 
Interest  as  a  creditor  of  the  assured  when 
this  policy  issued.  It  is  the  fact,  and  it  is 
so  found,  that  at  the  time  he  had  already 


advanced  and  paid  the  premiums,  or  assess- 
ments, upon  the  $25,000  of  life  insurance, 
taken  out  some  two  years  previously.  To 
the  extent  of  his  payments,  he  was,  under 
the  contract,  a  creditor  of  the  assured.  It 
did  not  affect  the  fact  of  the  personal  In- 
debtedness that  the  plaintiff  might  be  re- 
paid from  the  proceeds  of  the  insurance. 
The  assured  was  a  debtor  for  the  premiums 
paid  by  the  plaintiff  to  maintain  the  insur- 
ance on  his  life.   If  there  was  an  insurable 
interest  in  the  plaintiff  when  this  policy  is- 
sued, the  legal  liability  of  the  company  is 
established,  and  it  is  of  no  consequence  that 
the  plaintiff's  interest,  as  a  creditor,  was 
less  than  the  amount  of  the  policy.  See 
Olmsted  v.  Keyes,  supra;   Wright  v.  Mu- 
tual Ben.  Life  Association,  118  N.  Y.  237, 
23  N.  E.  186,  6  L.  R.  A.  731,  16  Am.  St.  Rep. 
749.   The  Reed  children  have  been  brought 
Into  the  action  (and  this  upon  the  express 
consent  of  the  company),  and  their  rights 
could  be,  and  they  were,  adjusted,  without 
prejudice  to  the  company.    Wright  v.  Mu- 
tual Ben.  Life  Association,  supra.    The  pol- 
icy having  been  validly  issued  and  the  plain- 
tiff having  procured  It  pursuant  to  the  agree- 
ment that  he  should  do  so  for  the  benefit  of 
the  Reed  children,  the  insurer  Is  not  in  a 
position  to  complain  that  others  than  the 
payee  named  are  entitled  to  some  of  the  in- 
surance moneys.    If  the  Reed  children  had 
not  been  brought  Into  the  action,  the  plain- 
tiff could  have  collected  the  insurance  mon- 
eys, and  he,  then,  would  have  held  their  por- 
tion as  a  trustee.   On  this  phase  of  the  case, 
I  find  no  reason  for  disturbing  the  judg- 
ment below. 

It  Is  contended  that  the  policy  lapsed  by 
reason  of  the  nonpayment  of  certain  prem- 
iums. The  trial  court  has  found  that  the 
plaintiff  paid  all  the  premiums,  or  assess- 
ments, down  to  January  12,  1895,  about  a 
year  before  the  death  of  the  assured  and 
that  the  company  refused  to  accept  the 
premium  which  was  due,  and  which  was  ten- 
dered to  It,  on  that  date.  It  seems  that  the 
refusal  of  the  company  was  upon  the  ground 
that  the  tender  of  the  premium  was  made  too 
late;  but  the  finding,  as  to  that  fact,  is  that 
it  was  duly  tendered.  It  Is  argued,  bow- 
ever,  that  the  subsequent  premiums  should 
have  been  paid,  or  tendered,  and  that  the 
failure  to  do  so  caused  the  policy  to  lapse. 
The  refusal  of  the  company  to  accept  the 
premium  due  in  January,  1895,  was  a  per- 
fectly good  reason  for  not  offering  to  pay 
subsequent  premiums.  If  the  company's  re- 
fusal had  a  legal  basis,  the  contract  of  in- 
surance was  at  an  end  by  reason  of  the  vio- 
lation of  the  terms  of  the  contract  Its  at- 
titude was,  and  has  continued  to  be,  one  of 
repudiation  of  its  obligation  to  the  plaintiff. 
After  its  refusal,  he  was  not  required  to 
perform  the  vain  and  useless  act  of  making 
further  tenders  on  recurring  premium  dates. 
Shaw  v.  Republic  Life  Ins.  Co.,  69  N.  Y. 
286-293;  Hayner  v.  Am.  Popular  Life  Ins, 
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Co„  id.  435-439;  Miesell  T.  Globe  Mat 
Life  Ins.  Oo„  76  N.  T.  115,  120.  Provision 
was  sufficiently  made  In  the  judgment  for 
the  deduction  of  unpaid  premiums,  with  in- 
terest thereon  to  the  date  of  the  death  of 
the  assured,  from  the  amount  of  the  policy. 
Meyer  v.  Knickerbocker  Life  Ins.  Co.,  78  N. 
T.  S16,  528,  29  Am.  Rep.  200. 

I  think  that  the  objection  of  the  company 
to  the  award  of  two  bills  of  costs  against 
it,  one  to  the  plaintiff  and  another  to  the 
Reed  children,  Is  good.  The  plaintiff  was  en- 
titled to  his  costs,  as  of  course;  but  I  can 
conceive  no  legal  reason  for  awarding  an- 
other bill  to  the  Reed  defendants.  The  ac- 
tion was  not  In  equity,  where  costs  might  be 
awarded  in  the  discretion  of  the  court  It 
was  at  law  upon  a  single  contract  of  insur- 
ance running  to  the  plaintiff.  If  he  was  not 
individually  entitled  to  all  of  the  moneys  due 
upon  it  he 'would  receive  and  hold  them  as 
trustee  for  the  Reed  children.  Their  inter- 
vening did  not  change  the  character  of  the 
action.  If  they  voluntarily  came  into  It 
however  convenient  for  purposes  of  adjust- 
ment or  as  a  measure  of  protection,  it  would 
be  unjust  and  without  authority  in  the  stat> 
ute,  so  far  as  I  am  aware,  to  compel  the 
company  to  pay  to  them  an  additional  bill 
of  costs  and  an  allowance.  Bee  Roberts  v. 
N.  Y.  Elev.  R  R.,  155  N.  Y.  81,  30,  49  N.  B. 
262.  Whether  they  were  in  or  out  of  the 
action,  their  rights  were  worked  out  through 
the  plaintiff,  under  the  contract  which  I 
have  heretofore  spoken  of. 

No  other  questions,  in  my  opinion,  require 
consideration  by  us.  I  advise  that  the  judg- 
ment appealed  from  should  be  modified  by 
striking  therefrom  the  award  of  costs  and 
of  an  allowance  to  the  defendants  Reed  and 
Davidson,  and  that,  as  so  modified,  the  judg- 
ment should  be  affirmed,  without  costs  in 
this  court  to  either  party  as  against  the  other. 

CULLBN,  O.  J,  and  O'BRIEN,  WIL- 
LARD  BARTLETT,  and  CHASE,  JJ.,  con- 
cur. VANN,  J.,  concurs  in  result  WER- 
NER, J.,  absent 

Judgment  accordingly. 


(190  N.  T.  W.) 

THOMAS  W.  FINDCANE  CO.  v.  BOARD  OF 
EDUCATION  OF  CITY  OF 
ROCHESTER. 
{Court  of  Appeals  of  New  York.   Nov.  19.  1907.) 

3L.  Appeal  —  Decisions    or  Intebmediate 
Courts — Questions  Reviewable. 

On  appeal  from  the  judgment  of  the  Ap- 
pellate Division  modifying  a  judgment  in  accord- 
ajice  with  a  stipulation  and  unanimously  affirm- 
ing It  as  modified,  only  questions  of  law  can  be 
considered. 

X.  Contracts— Building  Contracts— Sttpu- 
IO.no  N8 — Waives — Effect. 

Where  certain  of  the  specifications  in  a 
traUding  contract  as  to  the  material  to  be  used 
for  the  finished  floors  were  waived  at  the  re- 
Qticst  of  (be  contractor,  and,  on  account  of  the 
change,  the  cost  to  the  contractor  for  the  floors 
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was  reduced  a  specified  sum,  the  owner  was  not 
entitled  to  a  reduction  of  the  contract  price  nor 
to  a  counterclaim  to  the  amount  of  the  reduc- 
tion of  the  expenses. 

3.  Evidence—  Parol  Evidence — Admissibil- 
ity. 

Stipulations  in  a  contract  for  the  construc- 
tion of  the  superstructure  of  a  building  author- 
izing the  contractor  to  recover  the  expenses  suf- 
fered from  the  owner's  failing  to  deliver  the 
building  on  a  designated  date,  and  requiring  the 
contractor  to  advance  the  work  to  certain  points 
of  completion  by  specified  dates,  and  fixing  the 
time  for  the  completion  of  the  work,  are  not 
ambiguous,  and  parol  evidence  of  conversations 
of  the  parties  at  the  time  of  the  execution  of 
the  contract  is  Inadmissible. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  f  2071.] 

4.  Damages  —  Contbactb  —  Building  Con- 
tracts—Construction— Recovery. 

A  contractor  for  the  superstructure  of  a 
building,  who  is  entitled  to  be  placed  in  control 
of  the  building  on  a  designated  date  and  to 
damages  in  not  obtaining  control  on  that  date, 
and  who  is  given  the  control  about  two  months 
later,  cannot  recover  for  loss  of  profits  on  work 
that  he  could  have  done,  except  for  the  crowded 
condition  of  his  shop,  arising  from  the  storage  of 
doors,  window  casings,  and  other  interior  finish- 
ing intended  for  the  building,  since  he  must  have 
known  when  such  articles  would  be  required 
in  the  building. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Damages,  ||  832,  333.] 

6.  Arbitration  and  A w ahd  —  Agreement  — 

Revocation. 

An  agreement  that  arbitrators  shall  be  ap- 
pointed in  case  a  controversy  arises  between  the 
parties  to  the  agreement,  or  an  agreement  to 
arbitrate  a  pending  controversy,  is  subject  to 
revocation  at  any  time  before  a  final  submission 
to  the  arbitrators  for  their  decision. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig 
vol.  4,  Arbitration  and  Award,  $|  64,  65.] 

6.  Same. 

Where  a  contractor,  on  failure  of  the  own- 
er to  keep  its  agreement  to  arbitrate,  brought 
an  action  at  law  for  damages,  the  owner  was 
entitled  to  present  any  material  evidence  on  the 
issues  as  against  the  objection  that  before  it 
could  maintain  its  defense,  it  must  show  that  it 
had  complied  with  the  contract  as  to  arbitra- 
tion. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  4,  Arbitration  and  Award,  §  30&] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  the  Thomas  W.  Flnucane  Com- 
pany against  the  board  of  education  of  the 
city  of  Rochester.  From  a  judgment  of  the 
Appellate  Division  (101  N.  Y.  Supp.  1121,  115 
App.  Div.  920),  modifying  a  judgment  grant- 
ing Insufficient  relief  and  affirming  it  as  so 
modified,  plaintiff  appeals.  Reversed,  and 
new  trial  granted  conditionally. 

James  M.  E.  O'Grady,  for  appellant  Wil- 
liam W.  Webb  (John  M.  Stull,  of  counsel), 
for  respondent 

CHASE,  J.  The  plaintiff  entered  Into  a 
contract  with  the  defendant  to  erect  the  East 
High  School  in  the  city  of  Rochester,  not 
including  excavations  and  foundations  there- 
for. After  (as  claimed  by  the  plaintiff)  the 
contract  had  been  performed  and  the  build- 
ing completed,  a  controversy  arose  between 
the  parties  as  to  the  amount  to  be  paid  to 
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the  plaintiff  in  settlement  of  its  demands. 
The  plaintiff  brought  this  action,  alleging  a 
balance  due  it  of  $18,500  on  the  stipulated 
contract  price,  $3,072.74  for  certain  altera- 
tions in  the  work,  and  $30,739  damages  un- 
der paragraph  18  of  >  the  contract,  which  we 
will  herein  further  mention.  The  defend- 
ant, answering  the  plaintiff's  complaint,  de- 
nied many  of  the  material  allegations  there- 
of, and  interposed  various  counterclaims.  The 
Issues  were  referred  to  a  referee,  and  he 
made  findings  of  fact  and  conclusions  of  law 
upon  which  he  directed  judgment  in  favor  of 
the  plaintiff  for  $25,099.38  and  Judgment  was 
entered  thereon  accordingly.  The  plaintiff 
appealed  therefrom  to  the  Appellate  Division 
of  the  Supreme  Court,  where  the  judgment 
was  modified  by  adding  a  small  amount  in 
accordance  with  a  stipulation  of  the  respond- 
ent, and  as  so  modified  the  judgment  was 
unanimously  affirmed.  An  appeal  is  taken  to 
this  court,  but  only  questions  of  law  can  be 
considered. 

The  tenth  finding  of  fact  is  as  follows: 
"That  the  specifications  required  that  all 
finished  floors  should  be  thoroughly  kiln  dried 
and  taken'  from  the  kiln  directly  to  the 
machine  and  then  direct  to  the  building,  and 
only  as  fast  as  wanted  for  laying;  that,  at 
the  request  of  the  plaintiff,  this  provision  of 
the  specifications  was  waived  so  as  to  allow 
the  plaintiff  to  have  the  flooring  kiln  dried 
in  the  southern  states  where  it  was  purchas- 
ed, and  put  through  the  planing  and  match- 
ing machine  there  before  being  shipped  here 
for  use,  and  that,  on  account  of  such  change, 
the  expense  to  the  plaintiff  of  such  floors  was 
reduced  by  $7  per  1,000  feet  and  101,000  feet 
of  flooring  was  used  in  said  building;  and 
that  the  defendant  is  entitled  to  a  counter- 
claim against  the  plaintiff  or  to  a  deduction 
from  the  contract  price  of  $707  on  this  ac- 
count with  interest  thereon  from  June  1, 
1903,  to  this  date  which  amounts  to  $GG.34." 

The  facts  stated  in  such  finding  are  wholly 
insufficient  to  sustain  the  conclusion  of  law 
therein.  The  other  findings  negative  any 
claim  that  the  plaintiff  failed  to  perform  its 
contract  so  far  as  it  relates  to  the  floors. 
The  counterclaim  Is  not  based  upon  findings 
that  the  floors  were  not  of  .the  material  re- 
quired by  the  specifications,  or  that  they  were 
not  planed,  matched,  kiln  dried,  laid,  and  fin- 
ished as  therein  provided.  The  fact  that  the 
specifications,  so  far  as  they  relate  to  the 
place  where  the  flooring  should  be  kiln  dried, 
were  waived  by  the  defendant,  and  that  the 
plaintiff  was  allowed  to  have  the  material 
kiln  dried  in  the  southern  states  where  it  was 
purchased,  is  not  sufficient  on  which  to 
charge  the  plaintiff  with  the  amount  saved 
by  it  through  procuring  a  lower  price  for 
the  kiln  dried  flooring  in  such  southern  states. 
The  Intention  of  the  plaintiff  in  requesting 
the  defendant  to  waive  the  provision  of  the 
specifications  In  regard  to  the  place  where  the 
flooring  should  be  kiln  dried  was  doubtless 
for  the  express  purpose  of  enabling  it  to 


make  a  better  bargain  for  itself  in  purchas- 
ing such  kim  dried  flooring.  The  consent 
to  have  the  flooring  kiln  dried  in  the  southern 
states  was  unconditional.  If,  at  the  time  the 
flooring  was  laid,  it  was  kiln  dried  as  contem- 
plated by  the  specifications,  and  the  complet- 
ed floors  are  in  all  respects  according  to  the 
specifications,  there  is  not  in  the  findings  any 
basis  for  the  counterclaim  against  the  plain- 
tiff. If  the  defendant  claimed  that  the  floor- 
ing absorbed  moisture  in  being  transferred 
to  the  school  building,  or  in  any  other  way 
the  flooring  became  or  was  injured,  or  that 
the  completed  floors  were  Inferior  to  the 
floors  required  by  the  specifications,  it  should 
have  shown  such  injuries  or  inferiority  upon 
the  trial  and  obtained  a  finding  to  that  effect 
by  the  referee. 

The  eighteenth  paragraph  of  the  complaint 
Is  as  follows :  "Whatever  damage  or  expense 
the  contractor  may  suffer  or  be  put  to  by 
reason  of  the  owners  not  delivering  the  build- 
ing on  August  1st  shall  be  considered  and 
paid  for  by  the  owner  as  an  extra,  and  the 
character,  amount,  and  valuation  of  such 
extra  shall  be  audited  by  the  architect  In 
case  such  character,  amount,  or  valuation  is 
not  agreed  to,  the  same  shall  be  referred  to 
three  arbitrators  to  be  appointed  as  follows: 
One  by  each  of  the  parties  to  this  contract 
and  the  third  by  the  two  thus  chosen,  and 
the  decision  of  any  two  of  such  arbitrators 
shall  be  final  and  conclusive,  and  each  of  the 
parties  shall  pay  one-half  of  the  expense  of 
such  arbitration.  *  *  *  **  The  purpose  of 
that  paragraph  of  the  contract  is  apparent 
The  other  parts  of  the  contract  assume  that 
the  foundations  for  the  building  will  be  com- 
pleted by  August  1,  1901,  and  that  the 
plaintiff  will  on  that  day  have  complete  pos- 
session thereof  under  Its  contract  It  pro- 
vides that  the  plaintiff  shall  advance  its  work 
to  certain  points  of  completion  by  specified 
days,  and  that  the  building  shall  be  wholly 
completed  by  August  1,  1902.  The  contract 
also  contained  a  provision  as  follows:  '  Said 
contractor  shall  and  will  proceed  with  said 
work  and  every  part  and  detail  thereof  in 
a  prompt  and  diligent  manner,  and  shall  and 
will  wholly  finish  said  work  according  to  said 
drawings  and  specifications,  and  in  default 
thereof  said  contractor  shall  pay  to  the  owner 
ten  dollars  for  every  day  thereafter  that  said 
work  shall  remain  unfinished  as  and  for 
liquidated  damages."  The  contract  was  not 
actually  signed  by  the  parties  until  August 
2,  1901,  and  the  foundations  were  not  then 
completed,  and ,  could  not  be  completed  for 
some  period  of  time  thereafter.  They  were 
not  completed  and  ready  for  the  plaintiff  un- 
til October  10,  1901.  Paragraph  18  of  the 
contract  was  made  necessary  by  reason  of 
the  delay  in  such  foundation  work. 

When  the  plaintiff's  president  was  being 
examined,  his  attention  was  called  to  para- 
graphs 6  and  18  of  the  contract  and  he 
testified  that  at  the  time  the  contract  was 
executed  he  had  some  conversation  with  the 
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president  of  the  defendant.  The  record  then 
shows  the  following  question,  objection,  rul- 
ing, and  statements:  "Q.  Will  you  state  to 
us  what  that  conversation  was?  (Objected 
to  as  incompetent,  irrelevant,  and  immaterial. 
The  contract  is  the  best  evidence  of  its  terms 
and  any  conversation  would  be  Incompetent 
and  immaterial  if  he  intended  to  controvert 
or  change  the  terms  of  the  written  contract, 
and,  if  it  was  not  Intended  for  some  such 
effect,  it  would  be  immaterial  and  irrelevant.) 
Mr.  O'Grady:  Clause  6  of  the  contract  seems 
to  be  without  any  ambiguity,  but  nevertheless 
the  learned  counsel  and  myself  differ  very 
materially  as  to  the  interpretation  of  it  ap- 
parently from  my  statement  of  what  I  think 
It  means  and  from  what  he  has  already  stat- 
ed he  thinks  It  means,  and  therefore  I  offer 
this  testimony  for  the  purpose  of  simply 
clarifying  that  section  showing  the  meaning 
of  it  Mr.  Stull :  Surely  the  counsel  cannot 
make  the  conversation  material  because  an 
opponent  does  not  agree  with  him  as  to  his 
construction  of  the  meaning  of  it  The  Ref- 
eree: What  do  you  contend  it  means?  Mr. 
Stull:  I  contend  it  means  that  the  work 
should  be  continued  in  a  prompt  and  diligent 
manner.  (Objection  sustained.  Exception.)" 
The  ruling  was  right  Neither  of  the  para- 
graphs of  the  contract  mentioned  were  un- 
certain or  ambiguous,  and  the  best  evidence 
of  the  meaning  of  the  parties  in  a  plain  and 
unambiguous  written  contract  Is  the  contract 
Itself.  The  court  excluded  other  testimony 
offered  by  the  plaintiff  relating  to  its  alleged 
loss  of  profits  on  work  that  it  could  have 
done,  except  for  the  crowded  condition  of  its 
shops  arising  from  the  storage  of  doors, 
window  casings,  and  other  interior  finish  in- 
tended for  the  school  building.  As  the  con- 
trol of  the  building  after  October  10,  1901, 
was  In  the  hands  of  the  plaintiff,  we  agree 
with  the  referee  that  the  plaintiff  knew  or 
should  have  known  when  the  doors,  window 
casings,  and  other  Interior  finish  to  be  made 
In  its  shops  would  be  required  in  the  build- 
ing, and  it  should  have  so  directed  the  mak- 
ing of  such  interior  finish  as  not  unneces- 
sarily to  have  interfered  with  Its  other  shop 
work.  The  testimony  offered  to  show  such 
loss  of  profits,  if  otherwise  admissible,  was 
properly  excluded  for  the  reason  stated. 

The  plaintiff  also  complains  because  the 
defendant  failed  to  agree  with  It  in  referring 
their  matters  in  difference  to  arbitrators  as 
provided  by  the  contract.  The  provisions  of 
the  contract  relating  to  arbitration  were 
wholly  executory.  An  agreement  that  arbi- 
trators shall  be  appointed  In  case  a  contro- 
versy arises  between  the  parties  to  the  agree- 
ment or  an  agreement  to  arbitrate  a  pending 
controversy  is  subject  to  revocation  at  any 
time  before  a  final  submission  to  the  arbi- 
trators for  their  decision.  The  opinion  of 
this  court  in  People  ex  rel.  Union  Ins.  Co. 
v.  Nash,  111  N.  Y.  310,  18  N.  E.  630,  2  L.  R. 
A.  180,  7  Am.-  St.  Rep.  747,  Is  fairly  stated 
In  the  headnote  as  follows:   "Both  at  com- 


mon law  and  under  the  Code  of  Civil  Proce- 
dure (section  2383)  a  submission  to  arbitra- 
tion may  be  revoked  by  any  party  thereto  at 
any  time  before  the  matter  has  been  finally 
submitted  to  the  arbitrators  for  their  deci- 
sion; and  this  is  so  although  the  agreement 
to  arbitrate  provides  against  any  revocation 
and  by  Its  terms  the  party  seeking  to  revoke 
for  a  valuable  and  executed  consideration  ex- 
pressly waived  and  abandoned  the  right  to 
revoke.  Such  stipulations,  like  other  execu- 
tory agreements,  if  broken  simply,  leave  the 
other  party  to  seek  redress  by  action  for 
damages." 

As  the  close  of  the  plaintiff's  case,  when 
the  first  witness  was  called  by  the  defendant 
counsel  for  the  plaintiff  objected  to  any  af- 
firmative evidence  being  given  on  behalf  of 
the  defendant  on  the  ground  that  before  it 
could  maintain  its  defense,  it  must  show 
that  it  had  complied  with  the  terms  of  the 
contract  as  to  arbitration  as  a  condition  pre- 
cedent to  maintaining  any  defense  on  its  part 
in  this  action.  As  the  defendant  failed  to 
keep  its  agreement  in  regard  to  arbitration, 
the  plaintiff  brought  this  action  at  law  to  re- 
cover its  damages.  The  parties  in  this,  like 
all  other  actions,  are  entitled  to  present  to 
the  court  any  pertinent  and  material  evidence 
relating  to  the  issues  Joined  by  the  pleadings. 
There  are  no  other  questions  that  In  our 
Judgment  require  consideration  in  the  opin- 
ion. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event,  unless  the  respondent  stipulates  to 
modify  the  judgment  by  adding  thereto  $707, 
with  interest  thereon  from  June  1,  1903,  in 
which  case  the  judgment  as  so  modified,  Is 
affirmed,  without  costs  to  either  party  in 
this  court 

CDLLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
VANN,  and  WILLARD  BARTLETT,  JJ„ 
concur.   WERNER,  J.,  not  voting. 

Judgment  reversed,  etc 


(190  N.  Y.  24) 
KESSLER  et  al.  v.  HERKLOTZ  et  al. 
(Court  of  Appeals  of  New  York.   Nov.  19.  1907.) 

1.  Payment  —  Recovery  —  Monet   Paid  bt 
Mistake— Evidence. 

In  an  action  to  recover  money  paid  under 
a  mistake  as  to  whose  account  it  should  be 
charged  to,  the  money  having  been  paid  in  pur- 
suance to  instructions  in  a  telegram,  the  exclu- 
sion of  the  telegram  upon  the  theory  that  plain- 
tiffs were  bound  by  their  allegations  as  to  its 
effect  was  erroneous,  for,  even  if  its  admission 
should  vary  such  allegations,  the  court  might 
have  allowed  an  amendment  in  this  respect 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  39,  Payment  §  295.] 

2.  Same. 

A  recovery  for  money  paid  under  a  mistake 
of  fact  can  only  be  had  where  it  is  shown  thaf 
the  mistake  was  of  a  material  fact 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Payment  S§  272-281.] 
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8.  Same— Sufficiency  or  Evidence. 

In  an  action  to  recover  money  paid  under 
a  mistake  as  to  whose-  account  it  should  be 
charged  to,  evidence  examined,  and  held  to  show 
that  there  was  no  mistake  as  to  any  material 
fact 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Payment,  §  295.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Alfred  Kessler  and  others  against 
John  D.  Herklotz  and  others.  From  a  judg- 
ment of  the  Appellate  Division  (101  N.  Y. 
Supp.  418,  115  App.  Dlv.  522)  entered  on  a 
verdict  for  plaintiffs,  defendants  appeal.  Re- 
versed, and  new  trial  granted. 

George  A.  Strong,  for  appellants.  How* 
ard  Taylor,  for  respondents, 

CULLEN,  C.  J.  This  action  Is  brought  to 
recover  money  claimed  to  have  been  paid 
by  mistake  under  the  following  circumstances: 
The  plaintiffs  were  bankers  and  commission 
merchants,  and  the  defendants  were  brokers, 
both  doing  business  in  the  city  of  New  York. 
Oarbrecht  ft  Co.  was  a  business  firm  In  Bre- 
men, Germany,  and  Luerman  ft  Son  a  firm 
of  bankers  in  the  same  city.  Garbrecht  & 
Co.  were  the  agents  of  the  defendants,  who 
secured  for  them  orders  In  Germany  for  the 
purchase  and  sale  of  coffee,  cotton,  and  cer- 
eals. These  orders  were  to  be  executed  In 
New  York,  and  were  of  a  speculative  char- 
acter. Garbrecht  guaranteed  the  defend- 
ants for  all  claims  against  customers  intro- 
duced by  him  arising  out  of  the  business 
transacted  between  the  parties.  The  collec- 
tion of  margins  was  made  through  Garbrecht, 
and  he  was  paid  by  sharing  in  the  defend- 
ants' commissions.  All  the  transactions  had 
with  Garbrecbfs  customers  were  charged 
or  credited  on  defendants'  books  to  Gar- 
brecht personally.  Garbrecht  made  up  state- 
ments in  the  name  of  defendants'  firm,  and 
delivered  tbem  to  the  German  customers. 
Prior  to  February  4,  1904,  Luerman  &  Son 
had  been  operating  through  the  defendants, 
with  the  result  that  they  had  become  Indebt- 
ed to  the  defendants  In  something  over 
$27,000.  On  that  day  Garbrecht  &  Co.  sent 
a  written  statement  of  the  account  to  Luer- 
man &  Son,  and  asked  that  a  cable  remit- 
tance be  made  to  the  defendants  that  morn- 
ing for  the  sum  of  $25,000.  No  response 
seems  to  have  been  made  to  this  demand. 
On  the  following  day  Garbrecht  made  an- 
other statement  which  showed  that  the  debit 
balance  due  from  Luerman  had  been  increas- 
ed to  $37,598.75,  and  asked  tbem  to  make  a 
cable  remittance  to  the  defendants  of  $35,000. 
Thereupon,  and  on  the  same  day,  Luerman 
ft  Son  cabled  to  the  plaintiffs  a  message 
which,  as  alleged  In  the  complaint,  "requested 
plaintiffs  to  pay  to  defendants  $35,000  for 
account  of  Garbrecht."  Upon  the  receipt  of 
this  cablegram,  the  plaintiffs  paid  the  defend- 
ants $35,000,  stating  that  It  was  made  on  ac- 
count of  Garbrecht  and  the  defendants  gave 
them  a  receipt  to  that  effect   On  February 


9th  Luerman  ft  Son  failed,  and  on  the  10th 
the  plaintiffs  cabled  Garbrecht:  "Paid  Herk- 
lotz, Corn  ft  Company  $35,000  fifth  February 
for  your  account,  as  per  Instructions  from 
Luerman's.  Please  confirm  by  cable,  our  ex- 
pense." To  that  Garbrecht  replied  by  cable, 
"Not  our  but  Luerman's  account"  Upon  the 
receipt  of  the  answer  from  Garbrecht  the 
plaintiffs  demanded  of  the  defendants  a 
return  of  the  money  so  paid  to  tbem,  on  the 
ground  that  Garbrecht  had  not  authorized 
the  payment  with  which  demand  the  defend- 
ants refused  to  comply.  Thereupon  the  plain- 
tiffs brought  this  action. 

The  telegram  from  Luerman  to  the  plain- 
tiffs does  not  appear  in  the  evidence;  the 
court  having  excluded  it  on  the  objection  of 
the  defendants  upon  the  theory  that  the  plain- 
tiffs were  bound  by  the  allegations  as  to  its 
effect  contained  In  the  complaint  It  did  ap- 
pear, however,  from  the  testimony  of  one  of 
the  plaintiffs,  that  the  cablegram  also  con- 
tained this  direction:  "Draw  on  us  three 
days  or  ten  days."  The  plaintiffs  did  not 
draw  any  draft  on  Luerman,  but  on  Febru- 
ary 5th  instructed  him  to  pay  their  corres- 
pondent, a  Bremen  bank,  the  sum  of  317.- 
040.95  relchsmark  three  days  after  the  re- 
ceipt of  the  letter,  and  on  the  same  day  ad- 
vised said  bank  of  their  instructions  to  Luer- 
man. This  sum  is  far  more  than  the  equiva- 
lent of  $35,000,  and  must  have  included  other 
claims  against  Luerman.  At  the  close  of  the 
plaintiffs'  case  the  defendants  moved  for  a 
nonsuit  which  being  denied,  and  the  defend- 
ants offering  no  evidence,  the  court  Instruct- 
ed the  Jury  to  find  a  verdict  for  the  plaintiffs 
and  ordered  defendants'  exceptions  thereto  to 
be  heard  in  the  first  instance  In  the  Appellate 
Division.  The  Appellate  Division  by  a  di- 
vided court  overruled  the  exceptions,  and  di- 
rected judgment  to  be  entered  on  the  verdict 

It  would  be  much  more  satisfactory  If  we 
had  before  us  the  exact  language  of  the 
cablegram  from  Luerman  to  the  plaintiffs, 
and  we  think  the  learned  trial  court  erred  In 
its  exclusion.  Even  if  the  effect  of  such  ad- 
mission were  to  vary  the  allegations  of  the 
complaint  as  to  Its  Import,  the  court  might 
readily  have  allowed  an  amendment  of  the 
pleading  in  this  respect  We  must  however, 
deal  with  the  record  as  it  is  before  us.  At  the 
threshold  of  the  case  Is  presented  the  question 
whether  it  was  under  any  material  mistake 
of  fact  that  the  plaintiffs  were  induced  to 
make  the  payment  for  the  mistake  must  be 
of  a  material  fact  to  entitle  the  plaintiffs  to 
relief.  Southwick  v.  First  National  Bank  of 
Memphis,  84  N.  Y.  420;  Dambmann  v.  Schult- 
lng,  75  N.  Y.  55.  If  there  was  no  such  mis- 
take, then  the  action  must  fail,  regardless 
of  the  question  whether  the  payment  was 
made  In  such  a  manner  as  to  preclude  the 
plaintiffs  from  recovery,  even  if  paid  under 
mistake.  The  defendants  were  Luerman's 
creditors.  Their  agent  Garbrecht,  directed 
Luerman  to  make  payment  by.  a  cable  trans- 
fer or  order  of  money  directly  to  the  defend- 
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ante  In  New  York.    In  compliance  with 
this  demand,  the  cablegram  was  sent  and 
payment  was  made  by  the  plaintiffs,  and 
the  money  received  by  the  defendants  or 
Lnerman's  debt   So  far  as  Luerinan  and  the 
defendants  are  concerned,  the  money  was 
paid  by  the  one  party  and  received  by  the  oth- 
er for  the  precise  purpose  that  both  parties  in- 
tended. Therefore  the  only  question  Is  wheth- 
er there  was  any  statement  in  the  cablegram 
which  misled  the  plaintiffs  Into  making  the 
payment.    The  theory  of  the  plaintiffs  in 
this  respect  is  that  by  the  cablegram  they 
were  led  to  believe  that  the  payment  was 
made  on  Garbrecht's  account,  while  It  was 
in  reality  on  Luerman's  account   This  is  the 
mistake  of  which  tbey  complain  and  which 
they  assert  entitles  them  to  recover  the  money 
paid  by  them.   But  at  this  point  the  Inquiry 
arises:  What  interest  had  the  plaintiffs  in  the 
matter,  whether  the  payment  was  made  to 
Garbrecht's  account  or  Luerman's  account? 
This  must  depend  on  the  terms  of  the  cable- 
gram as  construed  In  the  light  of  the  course 
of  business  between  the  parties  and  the  tes- 
timony given  by  the  plaintiffs  on  the  trial. 
It  is  stated  in  the  complaint  that  the  mes- 
sage "requested  plaintiffs  to  pay  to  the  de- 
fendants $35,000  for  account  of  Garbrecht" 
Now,  if  the  effect  of  the  words  "for  account 
of  Garbrecht"  was  to  pledge  the  credit  and 
liability  of  Garbrecht  to  the  plaintiffs  for 
the  amount  they  might  pay  tbe  defendants, 
while  Garbrecht  had  given  Luerman  no  such 
authority,  doubtless  there  was  a  material 
mistake  of  fact  under  which  the  payment  by 
the  plaintiffs  was  made.   It  seems,  however, 
very  clear,  in  the  light  of  the  plaintiffs'  own 
evidence,  that  the  cablegram  was  not  subject 
to  that  construction,  and  that  the  plaintiffs 
themselves  did  not  so  Interpret  it  The  learn- 
ed  counbel  for  the  respondents  admitted 
on  the  argument  that  had  Garbrecht  paid 
Luerman  for  the  cable  transfer,  the  plain- 
tiffs could  have  even  no  apparent  claim 
against  Garbrecht  under  the  cablegram.  It 
seems  idle  to  argue  that  the  plaintiffs  acted 
on  any  responsibility  of  Garbrecht  &  Co., 
when,  for  aught  they  knew  or  could  know, 
Luerman  had  already  been  paid,  which  would 
ordinarily,  be  the  case.    The  testimony  of 
one  of  the  plaintiffs  makes  the  case  still 
clearer.    He  details  the  ordinary  course  of 
business:  "We  supposed  that  he  was  acting 
as  banker  for  Garbrecht  By  acting  as  banker 
for  Garbrecht,  I  mean  that  If  some  one  comes 
to  me — say  that  our  customer  has  asked  me 
to  make  a  payment  to  the  other  side  [Europe] 
for  his  account— I  will  do  so,  and  I  will  re- 
cover the  money  from  the  man  here.  He 
will  either  give  me— if  he  is  not  known,  he 
has  to  pay  the  money  before  I  send  the  cable. 
If  he  Is  a  good  man  or  anything  of  the  sort 
then  I  say,  'All  right  you  need  not  pay  un- 
til to-morrow.'    I  supposed  that  Garbrecht 
on  the  other  side  bad  gone  to  Luerman  & 
Sou  and  sot  them  to  send  this  message  to  us, 
to  act  as  bankers  for  him  in  that  way.  We 


assumed,  if  we  thought  about  It  that  he  had 
made  some  satisfactory  arrangement  with 
Luerman  ft  Son."  This  testimony  shows, 
what  we  would  naturally  assume,  that  to 
make  a  foreign  payment  on  account  of  a  per- 
son does  not  Import  nor  suggest  a  loan  or  ad- 
vance by  the  foreign  banker  to  that  person, 
but  merely  Indicates  the  person  to  whom  the 
payment  Is  to  be  credited  by  the  payee,  and 
that  In  making  the  payment  tbe  banker  mak- 
ing It  gives  exclusive  credit  to  his  corres- 
pondent who  directs  the  payment  Gar- 
brecht had  made  a  satisfactory  arrangement 
with  Luerman  &  Son.  He  told  them  to  cable 
the  defendants  $35,000,  and  they  did  so.  The 
account  on  which  the  payment  was  to  be  made 
was  properly  designated  as  Garbrecht  for 
that  was  the  name  hi  which  Luerman's  ac- 
count with  others  was  kept  on  the  defend- 
ants' books.  There  was  no  relation  of  prin- 
cipal and  agent  between  the  plaintiffs  and 
Luerman.  The  relation  between  the  plaintiffs 
and  Luerman  was  simply  that  of  debtor  and 
creditor  as  the  statement  of  the  accounts  be- 
tween them  might  be  at  any  particular  time. 
This  is  not  a  case  of  an  agent  paying  his 
own  debts  with  his  principal's  money.  I 
see  no  reason  why,  in  the  absence  of  any 
collusion  with  his  debtor,  the  creditor  of  a 
banker  in  one  country  may  not,  in  satisfac- 
tion of  his  debt,  take  a  bill  of  exchange  or 
a  cable  transfer  of  money  payable  in  an- 
other country  and  hold  the  proceeds  when 
collected  with  as  good  a  title  as  if  he  bad 
bought  either  for  a  payment  made  at  the 
time.  Of  course,  if  the  defendants  or  Gar- 
brecht knowing  that  Luerman  was  insolvent, 
bad  conspired  with  him  to  obtain  the  money 
from  the  plaintiffs,  who  might  advance  it  on 
Luerman's  credit  in  ignorance  of  Insolvency, 
Luerman  intending  not  to  repay  the  plain- 
tiffs, that  would  be  a  fraud  for  which  all 
would  be  liable.  There  is  no  evidence  of 
fraud,  however,  in  this  case,  except  it  may 
be  surmised  from  the  fact  of  Luerman's  be- 
coming bankrupt  on  the  9th  of  the  month, 
that  he  was  not  in  a  flourishing  financial  con- 
dition on  the  5th;  but  there  is  nothing  to 
show  that  either  the  defendants  or  Gar- 
brecht knew  of  his  insolvency,  much  less' 
that  either  of  them  entered  with  him  into 
any  scheme  to  defraud  the  plaintiffs. 

As  I  read  the  opinions  of  the  judges  who 
wrote  for  the  majority  of  the  Appellate  Di- 
vision, I  do  not  see  that  either  of  them  has 
placed  his  decision  on  the  express  ground 
that  the  cablegram  purported  to  pledge  the 
responsibility  of  Garbrecht  for  the  repay- 
ment of  the  moneys  advanced  by  the  plain- 
tiffs. One  of  those  learned  judges  says  the 
plaintiffs  "knew  nothing  of  the  dealings  be- 
tween the  defendants  and  Garbrecht  ft  Co., 
or  between  Garbrecht  &  Co.  and  Luerman  ft 
Son.  Presumably  Garbrecht  &  Co.  had  ar- 
ranged with  Luerman  ft  Son  to  have  de- 
posited with  defendants  a  sum  upon  which 
they  could  draw,  or  with  which  they  could 
deal  in  the  ordinary  course  of  International 
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business.  This  is  the  fair  meaning  of  the 
direction  to  pay  or  place  'for  the  account  of 
Garbrecht  &  Co.'  If,  in  fact,  Garbrecht  & 
Co.  had  made  no  arrangements  with  Luer- 
inan  &  Son  to  place  the  money  to  their 
credit  with  defendants,  and  had  not  author- 
ized it  to  be  done,  then  the  plaintiffs  paid 
over  the  money  under  a  mistake."  Assum- 
ing for  the  argument  only  that  the  learned 
judge  is  correct  in  his  statement  of  what 
presumption  would  arise  from  the  cablegram, 
the  plaintiffs  had  no  possible  interest  in  what 
Garbrecht  &  Co.  might  do  with  the  money. 
Tf  the  credit  was  given  exclusively  to  Luer- 
man,  then  all  that  the  plaintiffs  were  required 
to  do  was  to  comply  with  Luerman's  direc- 
tions. It  mattered  nothing  to  them  whether 
Garbrecht  or  any  one  else  had  ordered  the 
payment  of  this  money,  so  long  as  the  credit 
or  responsibility  of  the  person  alleged  to  have 
ordered  the  payment  was  not  pledged.  It 
is  said  by  another  learned  judge:  "It  is 
proven  that  Garbrecht  disclaimed  and  dis- 
avowed the  relation  imputed  to  him  to  the 
transaction,  and  did  not  authorize  the  pay- 
ment to  be  made  on  his  account  and  would 
not  adopt  it  The  plaintiffs  were  misled  by 
Luerman's  cable  message Nand  paid  the  money 
to  the  defendants  through  mistake."  Here, 
again,  we  are  brought  to  the  question  al- 
ready discussed.  If  the  cablegram  purport- 
ed to  pledge  Garbrecht's  credit,  undoubted- 
ly he  could  repudiate  the  transaction  as  un- 
authorized by  him.  But,  if  it  did  not  purport 
to  impose  any  liability  on  Garbrecht,  there 
was  nothing  in  the  transaction  for  him  to  re- 
pudiate. The  money  paid  was  not  his,  and 
the  claim  on  which  It  was  paid  also  was  not 
his,  but  his  principal's.  Therefore,  in  what- 
ever aspect  we  view  the  case,  its  determina- 
tion (at  this  stage)  turns  on  the  single  propo- 
sition that  the  plaintiffs  in  paying  the  de- 
fendants relied  solely  on  the  responsibility 
of  Luerman,  and  neither  in  fact  nor  in  tuelr 
belief  extended  any  credit  to  Garbrecht 
Hence  there  was  no  mistake  as  to  any  ma- 
terial fact 

The  judgment  should  be  reversed,  and  new 
trial  granted,  costs  to  abide  the  event 

GRAY,  O'BRIEN,  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  CHASE,,  J  J.,  concur. 

Judgment  reversed,  etc 


(190  N.  Y.  66) 

In  re  SNYDER. 
SNYDER  v.  DE  FOREST  WIRELESS 
TELEGRAPH  CO.  et  al. 

(Court  of  Appeals  of  New  York.   Nov.  19, 1907.) 

1.  Attorney  and  Client  — Lien  fob  Serv- 
ices—Money  Paid  into  Court. 

Where  money  was  paid  into  court  on  a  set- 
tlement between  the  parties,  without  the  con- 
sent of  plaintiff's  attorneys,  who  had  a  contract 
for  a  contingent  fee,  the  attorneys  had  a  lien 
on  the  entire  fund  so  deposited,  both  under  the 
express  provisions  of  Code  Civ.  Proc.  §  66,  and 
under  the  order  for  settlement  which  directed 


payment  of  the  proceeds  into  court,  to  "respond 
to  the.  lien  of  plaintiff's  attorneys."  without  any 
limitation  on  the  amount  to  stand  as  security 
for  such  services. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  §  400.] 

2.  Same— Contract  Between  Attorney  and 
Client— Provision  Against  Settlement. 

A  provision  in  a  contract  between  attorney 
and  client  for  a  contingent  fee,  that  the  client 
should  not  make  a  bona  fide  settlement  without 
the  attorney's  consent,  was  contrary  to  public 
policy  and  invalid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  §  407.] 

3.  Same  —  Contingent  Fee  —  Settlement  — 
Quantum  Meruit. 

A  contract  for  attorney's  services  provided 
for  payment  of  a  percentage  of  any  recovery, 
and  prohibited  a  settlement  without  the  attor- 
ney's consent.  Held  that,  though  the  provision 
restraining  settlement  was  invalid,  it  was  so 
connected  with  the  clause  fixing  the  compensa- 
tion that  neither  could  be  sustained,  so  that,  the 
client  having  settled  the  litigation  without  the 
consent  of  the  attorneys,  they  were  not  bound 
to  accept  the  percentage  of  the  settlement  in 
satisfaction  for  their  services,  but  could  recov- 
er the  reasonable  value  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  5,  Attorney  and  Client,  §  355.] 

Edward  T.  Bartlett,  J„  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  Henry  B.  Snyder  against  the  De 
Forest  Wireless  Telegraph  Company  and  oth- 
ers, in  which  plaintiff  Snyder  applied  for 
payment  out  of  court  of  moneys  deposited  to 
the  credit  of  the  action,  to  which  James  A. 
Allen  and  Roger  Foster,  his  attorneys  in  the 
original  action,  objected.  From  an  order  of 
the  Appellate  Division,  objectors  appeal.  Re- 
versed, and  judgment  of  Special  Term  af- 
firmed. 

See  99  N.  Y.  Supp.  644,  113  App.  Dlv.  840. 

This  is  an  appeal  from  an  order  reversing 
an  order  of  the  Special  Term  which  appoint- 
ed a  referee  to  determine  the  value  of  legal 
services  performed  by  the  appellants  in-order 
that  the  amount  of  their  lien  upon  certain 
moneys  paid  into  court  might  be  determined. 
Said  order  appealed  from  also  permitted  the 
respondent  Snyder,  who  was  the  client  of 
said  appellants,  to  withdraw  from  court  a 
certain  amount  of  the  moneys  held  therein. 

Roger  Foster,  for  appellants.  George  P. 
Breckenridge,  for  respondent 

HISCOCK,  J.  The  appellants,  who  are 
practicing  attorneys,  made  a  written  agree- 
ment with  the  respondent  for  the  prosecu- 
tion by  them  in  his  behalf  of  litigation 
against  various  parties  under  a  plan  of 
contingent  compensation.  Said  agreement 
amongst  other  things,  originally  provided 
that  the  attorneys  should  receive  for  their 
services  one-third  of  the  proceeds  of  said 
litigation  or  the  proceeds  of  the  sale  of  cer- 
tain stock,  and  nothing  else;  also,  that  nei- 
ther party  to  the  agreement  should  "settle 
any  of  said  litigations  without  the  consent 
of  each  of  the  other  parties."  Subsequently 
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this  agreement  was  modified  so  as  to  provide 
that  the  compensation  should  be  one-half 
Instead  of  one-third.  Various  actions  and 
proceedings  were  Instituted  under  this  re- 
tainer, and,  as  Is  claimed  by  the  appellants, 
services  of  much  value  were  rendered  to  the 
client  After  a  time  Snyder  entered  Into 
negotiations  with  the  parties  whom  he  was 
prosecuting  for  a  settlement  of  the  litigation, 
and  not  only  without  the  consent  of  his  at- 
torneys, but  in  spite  of  their  protest  made  an 
agreement  for  such  settlement  for  the  sum  of 
$7,500.  Still  later  a  motion  was  made  by  the 
party  with  whom  Snyder  had  made  his 
agreement  for  an  order  settling  and  discon- 
tinuing the  litigation  for  the  sum  agreed  up- 
on, and  to  which  motion  both  Snyder  and  the 
appellants  were  made  parties.  Notwith- 
standing the  opposition  of  the  latter,  and 
after  the  consideration  of  quite  voluminous 
affidavits  presented  by  the  attorneys  and  the 
client,  respectively,  in  opposition  to  and  In 
support  of  the  settlement,  an  order  was  made 
granting  the  motion  upon  payment  Into  court 
of  the  sum  of  $7,500  "to  respond  to  the  lien 
of  the  plaintiffs  attorneya'*  Some  time  lat- 
er, a  motion  having  been  made  by  the  client 
to  withdraw  one-half  of  this  sum  In  accord- 
ance with  the  terms  of  the  agreement  be- 
tween him  and  his  attorneys,  the  court  di- 
rected a  reference  to  ascertain  the  value  of 
the  services  which  the  attorneys  had  ren- 
dered in  order  that  the  amount  of  their 
claims  and  lien  upon  the  fund  might  be  de- 
termined before  Snyder  withdrew  any  mon- 
ey. This  was  done  upon  the  theory  that 
Snyder,  by  making  a  settlement  In  violation 
of  the  wishes  of  his  attorneysi  had  so  brok- 
en his  contract  that  the  latter  were  no  long- 
er limited  to  the  terms  of  their  agreement 
for  their  compensation,  but  were  entitled  to 
recover  from  the  fund  for  the  value  of  their 
services  on  the  basis  of  quantum  meruit. 
As  already  Indicated,  the  Appellate  Division 
took  the  view  that  this  order  was  improper, 
holding  that  the  attorneys  were  limited  so 
far  as  their  lien  upon  the  fund  in  court  was 
concerned  to  the  compensation  fixed  by  the 
original  agreement  and  relegated  for  any 
further  relief  to  an  action  against  their 
client  for  breach  of  contract  We  think  that 
the  disposition  made  by  the  learned  justice 
at  Special  Term  was  correct,  and  that  It  was 
error  to  reverse  the  order  then  made  and 
substitute  the  one  from  which  this  appeal  is 
now  taken. 

Some  propositions  involved  In  the  appeal 
seem  quite  clear.  The  attorneys  had  a  lien 
upon  the  moneys  paid  Into  court  for  the 
amount  or  value  of  their  services,  whatever 
It  might  be.  This  was  secured  to  them  by 
section  66  of  the  Code,  and,  in  addition,  the 
order  allowing  the  settlement  of  the  litiga- 
tion and  directing  the  payment  of  the  pro- 
ceeds into  court  expressly  provided  that  the 
latter  should  "respond  to  the  lien  of  the 
plaintiff's  attorneys"  without  any  limitation 
upon  the  amount  for  which  the  said  lien 


should  be  allowed.  If  the  clause  prohibiting 
a  settlement  without  the  consent  of  the  at- 
torneys Is  valid,  the  client  has  prevented 
them  from  carrying  out  their  contract,  and 
they  are  entitled  to  treat  It  as  terminated 
and  recover  the  actual  value  of  services  ren- 
dered before  the  breach  without  reference^  to 
the  terms  of  the  original  contract  If  the 
clause  prohibiting  the  settlement  without  the 
consent  of  the  attorneys  Is  void  as  against 
public  policy,  so  that  it  may  be  repudiated 
by  the  client,  but  yet  is  so  connected  with 
the  clause  prescribing  the  percentage  of  re- 
covery which  the  attorneys  were  to  receive 
as  compensation  that  the  latter  clause  falls 
with  it,  then,  again,  the  attorneys  must  be 
entitled  to  recover  the  value  of  the  services 
rendered  by  them  upon  the  basis  of  actual 
worth.  While  the  adoption  of  either  view, 
therefore,  would  render  necessary  an  ap- 
praisal of  the  value  of  appellants'  services, 
It  is  proper  to  determine  which  one  shall 
prevail,  assuming  that  the  latter  one  is  per- 
missible, and  In  this  determination  the  first 
and  .fundamental  question  will  be  as  to  the 
validity  of  the  clause  prohibiting  a  settle- 
ment * 

It  has  been  decided  so  often  and  so  fully 
that  attorneys  may  undertake  litigation  for  a 
compensation  contingent  upon  their  success- 
ful efforts  that  It  is  unnecessary  to  refer  to 
•the  decisions  upon  that  point  But  this 
court  so  far  as  1  am  aware,  has  never  yet 
decided  the  naked  proposition  now  urged  up- 
on us  that  an  attorney,  In  furtherance  of  his 
contract  for  a  contingent  compensation,  may 
reserve  a  veto  power  upon  the  right  of  his 
client  to  make  in  good  faith  an  honest  settle- 
ment of  his  claim,  and  I  think  it  would  be 
unwise  and  opposed  to  sound  public  policy 
to  so  decide  now.  In.  the  first  place,  a  deci- 
sion upholding  such  a  contract  would  confer 
upon  one  person  occupying  a  position  of  trust 
toward  another  unusual  power  over  the  lat- 
ter In  the  control  and  management  of  his 
own  property,  for  we  must  not  forget  that 
the  attorney  has  only  a  lien  upon  the  client's 
cause  of  action  which  still  remains  the  prop- 
erty of  the  latter.  It  Is  not  too  much  to  as- 
sume that  such  power  would  at  times  be  the 
source  of  abuse  as  between  the  two  parties. 
But  more  Important  than  any  such  personal 
and  private  considerations  Is  the  one  of  pub- 
lic concern  that  such  contracts  would  prove 
added  obstacles  to  that  quieting  of  disputes, 
and  to  that  adjustment  and  settlement  of 
litigation  which  always  has  been  and  al- 
ways should  be  favored  by  the  acts  of  Legis- 
latures, the  decisions  of  courts,  and  the  ex- 
pressions of  public  opinion ;  for,  in  my  judg- 
ment, there  is  no  need  of  long  argument  to 
demonstrate  that  such  contracts  would  prove 
such  obstacles.  We  have  before  us  in  this 
very  litigation  an  illustration  of  the  manner 
In  which  they  would  be  utilized  If  so  per- 
mitted to  prevent  settlements  even  when  the 
attorney  and  client  were  involved  In  no  other 
differences  than  those  of  an  honest  opinion 
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about  the  amount  which  ought  to  be  realized 
from  the  litigation.  And,  If  this  result  woulc 
have  happened  where  reputable  attorneys 
were  prosecuting  what  we  are  entitled  to  as- 
sume was  legitimate  litigation  with  due  re- 
gard for  the  rights  of  their  client,  It  require- 
no  long  vision  to  6ee  how  frequently  the 
power  would  be  used  by  reckless  or  unscru- 
pulous attorneys  to  prolong  litigation  for  the 
sole  purpose  of  forcing  a  defendant  or  client 
or  both  to  pay  additional  tribute  in  order  to 
secure  that  settlement  and  peace  which  they 
desired,  and  public  policy  commended. 

It  Is  urged  that  this  power  is  necessary  for 
the  protection  of  attorneys.  Courts  are  not 
unmindful  of  the  fact  that  the  system  of  con- 
tingent compensation  has  the  merit  of  afford- 
ing to  certain  classea  of  persons  the  oppor- 
tunity to  procure  that  prosecution  of  their 
claims  which  otherwise  would  be  beyond  their 
means,  and  that  the  attorney  should  be  pro- 
tected from  any  dishonest  attempt  to  deprive 
him  of  his  compensation.  On  the  other  hand, 
no  one  having  had  an  opportunity  for  obser- 
vation can  well  close  his  eyes  to  the  fact 
that  this  same  system  many  times  promotes 
litigation  which  Is  so  unjustifiable  that  It 
does  not  even  rise  to  the  level  of  being  specu- 
lative, and  which,  being  carried  forward  by 
unlawful  and  forbidden  methods,  leads  some- 
times to  the  enforcement  of  unjust  recoveries 
from  unfortunate  defendants,  sometimes  to 
the  exaction  of  unconscionable  compensation 
from  ignorant  or  helpless  clients,  and  always 
to  stirring  up  discord  and  lawsuits.  In  view 
of  the  relief  which  courts  render  against  set- 
tlements made  with  the  dishonest  purpose 
of  cheating  attorneys  of  their  Just  compensa- 
tion, it  does  not  often  happen  that  a  reputa- 
ble attorney  undertaking  legitimate  litigation 
for  a  contingent  compensation  is  deprived  of 
his  just  dues,  and  there  seems  to*  be  no  sub- 
stantial necessity  for  approving  a  form  of 
contract  which  would  enable  unworthy  mem- 
bers of  the  profession  to  Increase  existing 
evils  through  a  power  to  manipulate  and  nul- 
lify any  disposition  upon  the  part  of  their 
clients  to  settle  their  differences.  While,  as 
stated,  the  courts  of  our  own  state  do  not 
appear  to  have  passed  upon  this  precise  ques- 
tion, whatever  has  been  said  upon  this  gen- 
eral  subject  of  the  right  of  a  client  to  settle 
litigation  without  Interference  by  bis  attor- 
ney confirms  the  view  now  being  presented. 

In  Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  579, 
27  N.  E.  1018,  the  attorneys  for  the  plaintiff 
had  an  agreement  for  a  contingent  compensa- 
tion with  a  clause  providing  that  no  settle- 
ment should  be  made  without  their  consent 
After  recovery  of  Judgment,  a  settlement  was 
made  without  the  consent  of  the  attorneys, 
and  subsequently  a  motion  was  made  on  be- 
half of  them  and  of  the  client  herself  to  va- 
cate the  settlement  upon  the  ground  of  fraud. 
The  question  presented,  therefore,  arose  be- 
tween the  attorneys  and  the  opposite  party  and 
upon  facts  somewhat  different  from  those 
before  us.    Still  what  was  said  by  the  court 


ie  pertinent  to  the  general  subject  now  being 
discussed.  In  Its  behalf  Judge  Ruger  wrote 
as  follows:  "We  are  of  the  opinion  that  the 
existence  of  such  a  lien  In  favor  of  the  attor- 
neys does  not  confer  a  right  on  them  to  stand 
in  the  way  of  a  settlement  of  an  action  which 
is  desired  by  the  parties,  and  which  does  not 
prejudice  any  right  of  the  attorneys.  We  do 
not  think  that  such  an  agreement  deprives  a 
party  of  the  right  to  control  the  management 
of  his  own  cause,  and  to  determine  when  the 
litigation  shall  cease  and  how  far  it  shall  be 
extended.  The  client  still  remains  the  law- 
ful owner  of  the  cause  of  action,  and  Is  not 
bound  to  continue  the  litigation  for  the  bene- 
fit of  bis  attorneys  when  he  judges  it  pru- 
dent to  stop,  provided  he  is  willing  and  able 
to  satisfy  his  attorneys*  Just  claims.  In  fact, 
the  lien  under  the  agreement  was  intended 
for  and  operates  only  as  a  security  for  the 
attorneys'  legal  claims,  and,  unless  those  are 
prejudiced  by  the  client's  contract,  she  has 
unrestricted  control  of  the  subject  of  the  ac- 
tion, and  the  terms  upon  which  a  settlement 
shall  be  effected."  Fischer-Hansen  v.  Brook- 
lyn Heights  R.  R.  Co.,  173  N.  Y.  492,  66  N. 
E.  395,  was  an  action  brought  to  enforce  the 
lien  of  the  plaintiff  upon  a  judgment  which 
he  had  recovered  for  a  client  against  the  de- 
fendant, and  which  judgment  the  latter,  aft- 
er notice  of  the  attorney's  Hen,  had  secretly 
settled  with  the  client,  who  was  financially 
irresponsible.  In  writing  in  that  case  in  be- 
half of  a  unanimous  court,  Judge  Vann  laid 
down  principles  which  certainly  guide  us 
in  the  direction  of  the  conclusions  already 
stated.  Referring  to  the  lien  given  by  the 
Code  to  the  attorney  upon  his  client's  cause 
of  action,  he  wrote  as  follows :  *The  statute 
says  that  the  lien  (given  by  the  statute)  can- 
not be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment;  but  does 
it  mean  that  no  settlement  whatever  can  be 
made  without  the  consent  of  the  attorney? 
It  clearly  means  this,  unless  the  lien  is  Im- 
pliedly transferred  to  the  proceeds  of  the  set- 
tlement. But  did  the  Legislature,  In  its  ef- 
fort to  protect  attorneys,  Intend  to  sacrifice 
the  client  by  preventing  him  from  making  an 
honest  settlement  of  bis  own  cause  of  action? 
Did  It  Intend  to  overturn  the  ancient  and 
honored  rule  of  law  that  settlements  are  to  be 
encouraged  by  giving  the  attorney  power  to 
Insist  that  the  litigation  must  continue  until 
he  consents  that  it  should  stop?  Did  it  in- 
tend to  so  tie  the  bands  of  the  client  that  he 
could  not  settle  his  own  controversy  without 
the  permission  of  his  attorney?  A  cause  of 
action  is  not  the  property  of  the  attorney, 
but  of  the  client  The  attorney  owns  no  part 
of  it  tot  a  Hen  does  not  give  a  right  to  prop- 
erty, but  a  charge  upon  it  As  it  is  merely 
incidental,  and  for  the  purpose  of  security 
only,  It  would  not  be  reasonable  to  hold  that 
the  Legislature  Intended  It  should  be  the 
means  of  blocking  an  honest  and  genuine  ad- 
justment of  controversies.  We  think  the  lien 
is  subject  to  the  right  of  the  client  to  settle 
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In  good  faith,  without  regard  to  the  wish  of 
the  attorney,  and  we  so  held  In  the  Peri  Case, 
152  N.  Y.  521,  46  N.  E.  849,  where  we  declar- 
ed that  'the  existence  of  the  lien  does  not 
permit  the  plaintiff's  attorney  to  stand  in 
the  way' of  a  settlement.'  •  *  •  The  Leg- 
islature did  not  intend  to  make  the  lien  the 
chief  thing,  nor  to  compel  the  client  to  abdi- 
cate his  position  as  principal  In  favor  of  the 
agent  or  attorney  whom  he  employed  In  or- 
der to  secure  bis  rights.  It  did  not  Intend  to 
prevent  him  from  dealing  with  his  own  prop- 
erty as  he  saw  fit,  provided  he  exercised  his 
honest  judgment,  and  took  no  advantage  of  his 
attorney."  In  other  states  an  abundance  of  au- 
thority is  to  be  found  for  the  doctrine  that  a 
clause  prohibiting  the  client  from  making  a  set- 
tlement of  his  litigation  without  the  consent  of 
his  attorney  is  void  as  against  public  policy. 
Huber  v.  Johnson  (Supreme  Court  of  Mlnne- 
.  sot  a)  68  Minn.  74,  70  N.  W.  806,  64  Am.  St 
Rep.  456 ;  North  Chicago,  etc.,  R.  Co.  v.  Ack- 
ley,  171  111.  100,  49  N.  E.  222,  44  L.  R.  A.  177 ; 
Lewis  v.  Lewis,  15  Ohio,  715,  716;  Key  v. 
Vattier,  1  Ohio,  132;  Davis  v.  Webber,  66 
Ark.  190,  49  S.  W.  822,  45  L.  R.  A.  196,  74 
Am.  St  Rep.  81.  These  views  lead  to  the 
conclusion  that  appellants  are  not  entitled  to 
recover  from  their  client  upon  the  quantum 
meruit  upon  the  ground  that  the  clause  pro- 
hibiting a  settlement  was  legal,  and,  there- 
fore, his  acts  in  disregard  thereof  a  breach  of 
contract 

But  I  do  think  that  they  may  still  recover 
upon  that  basis  upon  the  other  theory  sug- 
gested.  The  clause  In  the  contract  fixing  the 
value  of  the  services  at  a  certain  percentage 
of  the  recovery  was  connected  with  the  pro- 
vision that  the  attorneys  should  have  a 
voice  in  any  settlement  and  in  determining 
the  amount  of  any  recovery  by  that  pro- 
cess.  The  two  clauses  were  manifestly  part 
of  a  single  plan.   Therefore,  when  the  cli- 
ent takes  advantage  of  the  invalidity  of 
one  clause  and  repudiates  It  the  other  one 
cannot  stand  alone,  but  must  fall  with  it 
and  the  result  of  this  again  is  to  permit 
the  attorneys  to  recover  for  the  services 
which  they  have  actually  rendered  accord- 
ing to  their  real  value  and  Independent  of 
the  original  provision  in  the  contract  upon 
tbis  subject   Davis  v.  Webber,  supra;  Gam- 
mons v.  Johnson,  69  Minn.  488,  72  N.  W.  563; 
Stearns  v.  Felker,  28  Wis.  594. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  that  of  the  Special  Term  af- 
firmed, with  costs. 

EDWARD  T.  BARTLETT,  J.  (dissenting). 
I  agree  with  my  Brother  HISCOCK  that  the 
appellants,  the  attorneys*  are  entitled  to  some 
form  of  relief  in  this  proceeding.  I  am,  how- 
ever, unable  to  agree  with  the  conclusion 
reached  by  him  that  an  agreement  between 
an  attorney  and  client  creating  a  lien  upon 
the  cause  of  action,  cannot  lawfully  contain 
the  provision  that  neither  party  shall  settle 
trie   litigation  without  the  consent  of  the 


other.  If  it  be  the  fact  that  this  court  has 
never  passed  upon  the  validity  of  such  a 
clause  in  a  contract,  I  am  of  opinion  that  it 
is  valid.  I  see  no  reason  why  counsel  enter- 
ing upon  a  long  and  difficult  litigation  for  an 
impecunious  client  should  not  protect  himself 
against  a  premature  and  Ill-advised  settle- 
ment of  the  litigation  by  the  client.  These 
contracts  are  under  the  strict  supervision 
and  scrutiny  of  the  court,  and  I  am  unable 
to  see  anything  in  contravention  of  public 
policy  when  this  clause  appears  to  have  been 
entered  Into  in  good  faith  by  both  parties. 
In  the  absence  of  such  a  clause,  it  has  been 
frequently  held  in  this  state  and  elsewhere 
that  the  client  may  negotiate  an  honest  and 
reasonable  settlement  at  any  time.  There  Is 
no  reason  in  my  Judgment  why  this  right 
cannot  be  waived. 

The  Special  Term  held  that  the  attorneys 
had  a  Hen  upon  the  $7,500  paid  into  court  on 
the  settlement,  and  that,  the  original  contract 
having  been  abandoned  by  the  action  of  the 
clients,  It  was  competent  for  the  attorneys 
to  go  before  a  referee  and  prove  the  reason- 
able value  of  their  services.  If  the  services, 
however,  were  proved  to  exceed  in  value  the 
$7,500  paid  into  court,  the  clients  would  in 
my  opinion  be  liable  for  the  excess  In  an  ac- 
tion by  the  attorneys  to  recover  damages  for 
a  breach  of  the  contract. 

The  order  of  the  Appellate  Division  should 
be  reversed  and  the  order  of  the  Special 
Term  modified,  so  as  to  provide  that  if  the 
attorneys  prove  their  services  to  be  in  value 
exceeding  the  sum  of  $7,500  paid  Into  court, 
they  may  bring  an  action  against  the  clients 
to  recover  this  balance  as  damages  for  a 
breach  of  the  original  contract,  and  as  so 
modified  affirmed,  with  costs  and  disburse- 
ments in  the  Appellate  Division  and  in  this 
court 

CULLEN,  O.  J.,  and  O'BRIEN,  HAIGHT, 
VANN,  and  CHASE,  J  J.,  concur  with  HIS- 
COCK, J.  EDWARD  T.  BARTLETT,  J., 
reads  dissenting  opinion. 

Ordered  accordingly. 

(190  N.  Y.  41) 

WOOLVERTON  v.  FIDELITY  &  CASUAL- 
TY CO.  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.   Nov.  19. 1907.) 

Insurance  —  Employer's  Liability  Insttb- 
ance— Duty  to  Report  Accidents — Neo - 
leot  of  Servant. 

Under  the  provision  of  a  policy  indemnify- 
ing one  against  liability  for  injuries  to  others 
from  its  teams,  that  assured,  on  the  occurrence 
of  an  accident  and  also  on  receiving  informa- 
tion of  a  claim  on  account  of  an  accident  shall 
give  immediate  notice  of  the  accident  or  claim 
to  the  insurer,  insured  is  not  excused  from  giv- 
ing notice  of  an  accident  merely  because  none 
of  its  general  officers  or  directors  or  any  one 
who  had  the  duty  of  adjusting  differences  be- 
tween it  and  the  insurer  had  knowledge  there- 
of ;  but,  while  the  knowledge  of  the  driver  who 
caused  the  accident  is  not  imputable  to  insured, 
yet,  if  he  reported  it  to  one  whose  duty  it  was 
in  the  ordinary  and  natural  conduct  of  the  busi- 
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nen  to  receive  reports  of  accidents  and  transmit 
them  to  the  general  superintendent,  and  he  fail- 
ed to  transmit  such  knowledge,  insured  is  charge- 
able for  his  delay  and  neglect 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  William  H.  Woolverton,  as  presi- 
dent of  the  New  York  Transfer  Company, 
against  the  Fidelity  &  Casualty  Company  of 
New  York.  From  a  judgment  of  the  Appellate 
Division  (100  N.  Y.  Supp.  1151,  114  App.  Div. 
911),  affirming  a  Judgment  of  the  Trial  Term 
(80  N.  Y.  Supp.  202, 06  App.  Dlv.  275)  on  a  ver- 
dict for  plaintiff,  defendant  appeals.  Reversed. 

Charles  C.  Nadal,  for  appellant  John  I* 
Hill,  for  respondent 

CULLEN,  C  J.  The  action  is  brought  on 
an  employer's  liability  Insurance  policy  where- 
by the  New  York  Transfer  Company,  a  Joint- 
stock  association,  of  which  the  plaintiff  is 
president  was  indemnified  against  liability 
'or  iu juries  to  persons  or  property  resulting 
from  any  accident  caused  by  the  horses  or 
vehicles  of  the  insured  in  the  transportation 
of  goods  or  freight  The  controversy  arises 
under  the  following  provision  of  the  policy: 
"The  assured,  upon  the  occurrence  of  an  ac- 
cident and  also  upon  receiving  information  of 
a  claim  on  account  of  an  accident  shall  give 
Immediate  notice  in  writing  of  such  accident 
or  claim,  with  full  particulars,  to  the  com- 
pany at  its  office  in  New  York  City,  or  to  the 
agent,  if  any,  who  shall  have  countersigned 
this  policy."  The  facts  are  as  follows:  On 
September  5,  1895,  a  truck  of  the  plaintiff's, 
driven  by  one  Han  nan,  we  must  assume, 
collided  with  an  open  car,  injuring  a  boy 
named  Mills  who  was  riding  thereon,  though 
Hannan  denied  and  still  denies  that  any  such 
collision  occurred.  A  short  distance  from 
the  scene  of  the  occurrence  Hannan  was 
stopped  by  a  policeman  and  taken  back  to  the 
scene  of  the  accident  where  some  discussion 
ensued  as  to  the  cause  and  nature  of  the  ac- 
cident Hannan  walked  away.  That  even- 
ing Brady,  a  police  officer,  was  directed  by 
the  police  sergeant  to  find  Hannan.  Brady, 
after  making  inquiry  of  several  persons, 
found  that  the  truck  belonged  to  the  New 
York  Transfer  Company.  He  went  to  the 
company's  office  at  No.  52  Nassau  street,  and 
told  the  person  In  charge  there  of  the  ac- 
cident He  was  directed  to  go  to  another 
stable  In  Williamsburg,  where  he  was  further 
directed  to  call  upon  a  man  named  Sparks  at 
Pier  27,  North  river,  Manhattan.  The  police 
officer  went  there,  saw  Sparks,  told  him  of 
the  occurrence,  and  from  the  details  recited 
by  the  police  officer  Sparks  identified  the 
driver  as  being  Hannan.  He  stated  that  Han- 
nan bad  then  gone  for  the  day.  The  next 
morning  the  police  officer  again  went  to 
Sparks,  and  found  that  Hannan  had  been 
there  and  left  Hannan  was  not  arrested; 
the  police  officer  falling  to  obtain  a  warrant 
for  him.  Hannan  testified  that  on  the  first 
or  second  day  after  the  accident  Sparks,  who 


was  the  head  of  the  freight  department  ask- 
ed him  about  the  accident  and  he  told  Sparks 
exactly  what  had  occurred.  Evidence  was 
given  by  the  mother  and  father  of  the  In- 
jured boy  to  the  effect  that  on  September  15tt 
Sparks  came  to  their  house  with  Hannan,  and 
inquired  about  the  accident;  that  they  told 
Sparks  the  boy  had  been  knocked  off  by  a 
wagon,  and  that  be  was  In  the  hospital  at 
the  time;  that  Sparks  asked  them  what  they 
wanted  to  do  about  it,  and  was  told  in  reply 
that  the  case  was  In  a  lawyer's  hands.  The 
first  report  made  by  Sparks  to  the  general 
manager  of  the  company  was  on  October  2d, 
and  on  the  following  day  the  first  notice  of 
the  accident  was  given  by  the  plaintiff  to 
the  defendant  by  letter.  On  October  21st  the 
summons  and  complaint  In  an  action  to  re- 
cover damages  for  the  Injuries  to  Mills  were 
served  on  the  plaintiff,  and  the  next  day 
they  were  sent  with  a  letter  to  the  defendant 
The  defendant  refused  to  defend  the  suit  on 
the  ground  that  the  plaintiff  had  not  given 
immediate  notice  of  the  accident,  as  required 
by  the  policy.  The  plaintiff  defended  the  ac- 
tion and  was  cast  In  damages.  Thereupon  It 
brought  this  suit  to  recover  the  amount  of 
that  judgment  and  its  expenses  in  defending 
the  suit 

This  action  has  been  three  times  tried.  At 
the  first  trial  the  complaint  was  dismissed 
on  the  ground  that  the  plaintiff  bad  failed  to 
give  notice  of  the  accident  immediately  after 
its  occurrence,  as  required  by  the  policy.  The 
judgment  then  entered  was  reversed  by  the 
Appellate  Division  of  the  Second  Department 
which  held  that  it  was  a  question  of  fact 
for  the  jury  whether  the  information  received 
by  Sparks  or  Hannan  was  sufficient  to  In- 
duce them  to  believe  that  Hannan's  truck  had 
caused  the  accident,  and  to  make  it  their  duty 
to  report  the  occurrence  to  their  superiors. 
48  App.  Dlv.  439,  62  N.  Y.  Supp.  1044,  The 
case  was  next  tried  In  conformity  with  the 
rulings  of  the  Appellate  Division,  and  the 
question  of  fact  above  stated  submitted  to 
the  Jury,  who  found  a  verdict  for  the  defend- 
ant Again  an  appeal  was  taken  to  the  Ap- 
pellate Division  (this  time  to  the  First  De- 
partment), and  again  the  judgment  was  re- 
versed, the  court  holding-  that  neither  the 
knowledge  of  Hannan,  the  driver,  nor  of 
Sparks,  the  freight  agent,  was  imputable  to 
the  plaintiff,  and  that  to  charge  it  with  the 
duty  of  giving  notice  to  the  defendant  the 
knowledge  must  be  brought  home  to  the  gen- 
eral superintendent  or  other  officers  of  the 
plaintiff  association.  06  App.  Div.  279,  89  N. 
Y.  Supp.  292.  The  third  trial  was  had  In  ac- 
cordance with  the  principles  laid  down  by  the 
appellate  court  The  plaintiff  recovered  a 
verdict  and  the  judgment  on  that  verdict 
has  been  unanimously  affirmed  by  the  Ap- 
pellate Division.  The  only  questions  subject 
to  review  in  this  court  are  therefore  excep- 
tions to  the  instructions  given  to  the  Jury. 

The  trial  court  charged:  "The  knowledge 
of  Hannan  and  the  Information  of  Sparks  hi 
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no  wise  constituted  notice  of  the  accident  to 
the  transfer  company.  Their  knowledge  is 
not  to  be  deemed  the  knowledge  of  the  trans- 
fer company.  What  they  heard  of  the  ac- 
cident is  not  to  be  deemed  as  having  been 
heard  by  the  transfer  company.  It  was  only 
when  notice  was  brought  to  the  general  su- 
perintendent or  to  one  of  the  officers  of  the 
company,  some  one  holding  an  executive*  posi- 
tion in  the  company,  either  the  president,  the 
secretary,  the  treasurer,  a  member  of  the 
board  of  managers,  that  notice  was  had  by 
the  plaintiff.  Notice  given  to  an  employe, 
such  as  Hannan  or  Sparks,  who  had  no  duty 
resting  upon  him  respecting  this  insurance, 
who  had  no  duty  upon  him  regarding  the  giv- 
ing of  notice  of  an  accident  to  the  casualty 
company,  who  had  no  duty  Imposed  upon 
him  regarding  the  adjustment  of  any  differen- 
ces between  the  transfer  company  and  the 
casualty  company  under  this  policy,  was  not 
notice  to  the  plaintiff.  In  other  words,  it 
was  not  until  the  superintendent  or  one  of 
the  officers,  or  managers,  to  whom  I  have  re- 
ferred, had  heard  of  this  accident,  that  the 
time  began  to  run  to  notify  the  casualty  com- 
pany that  it  had  happened.  That  is  the  in- 
terpretation which  has  been  put  by  the  high- 
er court  upon  that  provision  of  the  policy, 
and  which  Interpretation  Is  binding  upon  you 
and  upon  me."  To  the  several  parts  of 
this  instruction  the  defendant  duly  excepted. 
These  instructions  were  substantially  repeat- 
ed to  the  jury  under  several  requests  to 
charge  made  by  the  plaintiff,  to  the  allow- 
ance of  which  the  defendant  also  excepted. 

Thus  the  Jury  in  the  first  instance  were 
expressly  told  that  nothing  short  of  infor- 
mation reaching  the  general  superintendent 
or  other  general  officers  or  directors  of  the 
association,  or  at  least  some  one  who  had 
the  duty  of  adjusting  differences  between  the 
association  and  the  insurance  company,  was 
sufficient  to  impose  on  the  plaintiff  the  duty 
of  giving  notice  to  the  insurance  company. 
We  think  that  this  Instruction  is  not  the 
law.  The  appeal  has  been  argued  on  behalf 
of  the  respondent  mainly  on  the  assumption 
that  the  rules  of  law  governing  the  imputa- 
tion to  tbe  principal  of  notice  received  by  an 
agent  control  the  disposition  of  the  case. 
This  Is  a  mistaken  view.  The  question  pre- 
sented here  Is  not  one  of  mere  notice.  An 
Instance  where  the  question  Involved  would 
be  merely  of  notice  would  arise  under  the  re- 
cording act,  as  between  a  subsequent  pur- 
chaser for  value  who  records  his  deed  and  a 
prior  purchaser  who  bad  failed  to  record  his. 
In  that  case,  if  the  subsequent  purchaser  has 
notice  or  knowledge  of  the  prior  conveyance, 
his  title  is  subject  to  that  conveyance.  But 
there  rests  on  him  no  duty  to  make  inquiry 
or  to  exercise  vigilance  to  discover  If  there 
are  any  unrecorded  conveyances.  It  is  true 
that  facts  may  come  to  his  knowledge  which 
may  make  it  incumbent  on  him  to  make  fur- 
ther Investigation,  but  such  obligation  arises 
solely  from  the  facts  of  which  he  has  knowl- 


edge. In  other  words,  his  legal  duty  In  the 
premises  is  passive.  He  is  not  bound  to  act 
without  knowledge.  He  is  not  bound  In  the 
first  instance  to  seek  knowledge  or  informa- 
tion. In  the  present  case  the  situation  is 
the  reverse.  The  duty  Imposed  on  the  in- 
sured by  his  covenant  Is  not  passive,  but 
active.  Strictly  construed,  the  Insured  would 
be  bound  to  give  notice  Immediately  after 
the  accident  whether  he  knew  of  the  oc- 
currence or  not.  This,  of  course,  would  be 
a  wholly  unreasonable  construction  and  must 
be  rejected.  Trlppe  v.  Provident  F.  Society, 
140  N.  Y.  23,  35  N.  E.  316,  22  L  R.  A.  432, 
37  Am.  St  Rep.  529.  The  condition  of  the 
policy  Is  to  be  Interpreted  as  meaning  after 
the  insured  has  become  apprised  of  the  ac- 
cident, provided,  however,  he  exercises  rea- 
sonable diligence  to  acquire  Information. 
There  is  therefore  cast  upon  him  the  duty  of 
so  regulating  bis  business  that  he  may  be 
apprised  with  reasonable  celerity  of  any 
accident  that  may  occur  in  Its  conduct  Of 
course,  the  duty,  as  already  said,  is  not  ab- 
solute. It  requires  only  that  reasonable  care 
should  be  taken  to  acquire  the  information. 
If,  despite  the  exercise  of  reasonable  care, 
the  insured  fails  to  acquire  the  informa- 
tion till  after  a  lapse  of  time,  but,  on  Its 
acquisition,  gives  prompt  notice  to  the  in- 
surance company,  he  complies  with  the  obli- 
gation of  the  policy.  Where,  however,  a 
master  employs  many  servants  and  the  duty 
of  acquiring  information  of  accidents  as  they 
occur  Is  necessarily  committed  to  servants  or 
agents,  if  the  acquisition  of  such  Information 
is  an  affirmative  duty  on  his  part,  we  can- 
not see  why  he  Is  not  responsible  for  the 
negligence  or  fault  of  the  servants  to  whom 
he  Intrusts  the  duty  to  the  same  extent  as  he 
would  be  responsible  for  their  negligence  or 
misconduct  In  any  other  obligation  to  third 
persons.  It  has  been  held  by  the  courts  be- 
low that  the  plaintiff  discharged  fully  Its 
whole  obligation  when  it  promulgated  to 
Its  servants  rules  adapted  to  apprise  the 
association  of  accidents,  whether  those  serv- 
ants complied  with  the  rules  or  not.  We  see 
no  principle  on  which  that  doctrine  can  rest. 
There  are  few  exceptions  to  the  general  rule 
that  a  master  Is  liable  for  the  negligence  of 
his  agents  or  servants  in  the  conduct  of  his 
business,  such,  as  a  charity  hospital  for  the 
fault  of  physicians  or  nurses,  a  steamship 
company  for  the  faults  of  the  ship  surgeons, 
but  none  of  them  cover  this  case.  In  Crltten 
v.  Chemical  Nat.  Bank,  171  N.  Y.  219,  63  N. 
E.  969,  57  L.  R.  A.  527,  we  distinctly  over- 
ruled a  contention  substantially  the  same 
as  that  now  before  us.  In  that  case  it  was 
contended  that  a  depositor  discharged  his 
duty  to  the  bank  when  he  intrusted  the  veri- 
fication of  his  returned  checks  to  a  clerk, 
and  was  not  responsible  for  the  manner  in 
which  the  clerk  discharged  that  duty.  We 
held  that  if  such  a  duty  existed,  as  we  de- 
clared it  did,  the  employer  was  responsible 
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for  the  fault  of  his  clerk  to  the  same  extent 
as  he  would  be_  for  the  clerk's  fault  In  the 
conduct  of  his  business  In  any  other  respect 
Nor  do  we  see  what  necessary  connection 
there  Is  between  the  duty  of  adjusting  dif- 
ferences with  the  Insurance  company,  or  serv- 
ing notice  upon  it,  and  the  duty  of  finding 
out  about  accidents.  They  might  be  com- 
mitted to  the  same  person,  but  usually  they 
would  not  In  the  printed  rule  on  this  sub- 
ject which  the  plaintiff  posted  in  Its  stables, 
the  drivers  were  directed  to  make  report 
of  accidents  to  the  stable  foreman,  not  to  any 
one  haying  charge  of  the  insurance  business 
of  the  company. 

While  we  thus  hold  that  the  plaintiff  was 
chargeable  for  the  delay  and  neglect  of  its 
agents  or  servants  in  failing  to  apprise  It  of 
an  accident,  the  occurrence  of  which  they  had 
acquired  knowledge  or  Information,  this  prin- 
ciple must  be  confined  to  those  agents  whose 
duty  It  was,  either  by  express  regulation  of 
the  plaintiff,  or  by  their  supervision  and  con- 
trol in  the  natural  and  proper  conduct  of 
business  over  the  subordinate  servants  by 
whom  the  accident  had  been  caused,  to  trans- 
mit such  knowledge  to  their  superiors  or  the 
company,  on  which  question  the  notice  posted 
In  plaintiff's  stables  was  not  conclusive.  The 
courts  below  have  properly  held  that  the 
knowledge  of  Hannan,  the  driver,  was  not 
imputable  to  the  plaintiff.  The  accidents 
against  which  the  insurance  was  obtained 
would  in  most  cases  be  occasioned  by  the 
faults  of  the  company's  servants.  Consider- 
ing the  natural  tendency  of  a  man  to  conceal 
or  excuse  his  own  fault,  It  would  be  unrea- 
sonable to  expect  that  In  every  Instance  he 
should  report  an  accident  or,  if  he  did,  re- 
port it  so  dispassionately  that  the  master 
would  be  aware  of  the  real  danger  or  liability 
in  which  he  might  stand.  Nor  should  the 
master  be  charged  with  the  knowledge  or  In- 
formation of  a  co-servant  of  the  same  grade 
or  rank  as  the  one  causing  the  accident  The 
case  of  Sparks  is  different.  He  was  the 
freight  agent  at  the  pier  on  the  North  river. 
There  is  a  great  conflict  In  the  testimony  as 
to  his  duties  and  the  extent  of  his  supervi- 
sion and  control  over  the  drivers  of  the 
trucks.  The  drivers  reported  to  him  every 
morning,  and  received  Instructions  from  him 
what  goods  or  packages  to  carry,  and  to  what 
places  to  carry  them.  It  is  contended  by  the 
respondent  that  this  was  the  sole  extent 
of  his  control  over  the  drivers  and  his  duty 
towards  them.  On  the  other  hand,  there 
was  testimony  to  the  effect  that  hi  the  or- 
dinary course  of  business,  It  was  the  duty 
and  practice  of  Hannan  and  the  other  drivers 
to  report  any  accident  to  Sparks.  It  is  not 
necessary  to  dilate  on  the  testimony.  It  is 
sufficient  to  say  there  was  some  evidence  in 
the  case  which  would  authorize  a  jury  to  find 
that  In  the  ordinary  and  natural  conduct  of 
the  business  It  was  the  duty  of  Sparks  to 
receive  reports  of  accidents  and  transmit 
them  to  the  general  superintendent   If  this 


were  the  case,  then  the  plaintiff  was  char- 
geable with  the  delay  of  Sparks. 

The  learned  counsel  for  the  respondent  re- 
lies upon  the  case  of  Mandell  v.  Fidelity  & 
Casualty  Company,  170  Mass.  173,  49  N.  E. 
110,  64  Am.  St  Rep.  291,  which  arose  under 
a  similar  policy  to  that  now  before  us,  as 
an  authority  for  the  proposition  that  the 
master  must  have  personal  knowledge  of  the 
accident  before  any  obligation  on  his  part 
can  arise  under  this  clause  of  the  policy. 
It  must  be  conceded  that  the  opinion  of  the 
Supreme  Court  of  Massachusetts  supports 
his  claim.  It  was  there  held  that  the  plain- 
tiff was  not  chargeable  with  knowledge  of 
the  accident  because  his  servants  had  such 
knowledge.  "Neither  his  driver,  stableman, 
nor  foreman  were  his  agents  for  the  purpose 
of  giving  notice  to  the  [Insurance]  company.** 
So  far  as  drivers,  stablemen,  and  the  like 
are  concerned,  we  concur  In  the  declaration 
of  the  learned  Massachusetts  court  but  as 
to  the  superior  agents  or  employes  whose 
duty  It  is  to  supervise  the  conduct  of  the  sub- 
ordinate servants  and  to  report  to  the  master 
accidents  or  casualties  caused  by  such  In- 
ferior servants,  we  must  adhere  to  the  views 
we  have  already  expressed. 

The  other  objections  taken  by  the  appellant 
to  the  recovery  at  the  trial  court,  we  think 
are  not  well  founded,  and  need  no  discus- 
sion, but  for  the  errors  In  the  charge  to  the 
jury  which  we  have  pointed  out  the  Judg- 
ment below  must  be  reversed  and  new  trial 
granted,  coats  to  abide  the  event 

O'BRIEN,  EDWARD  T.  BARTLETT, 
HAIGHT,  VANN,  HISCOCK,  and  CHASE, 
JJ.,  concur. 

Judgment  reversed,  etc. 

(180  N.  Y.  99) 

OLCOTT  et  al.  v.  BALDWIN  et  at 
(Court  of  Appeals  of  New  York.  Nov.  1»,  1907.) 

1.  TSOSTS— EXECUTOBS  WHO  A  EE  TbUBTEES— 

Right  to  Commissions—  Wilis. 

Under  a  will,  the.  first  three  paragraphs 
of  which  prescribe  duties  that  are  clearly  ex- 
ecutorial, and  the  fourth  of  which  in  terms  Rives 
directions  to  the  executors  as  such,  and  which, 
among  other  things,  gives  testator's  daughter 
money  to  be  paid  her  immediately  after  hi* 
death  to  meet  expenses  before  payment  to  her 
of  income  as  thereafter  directed,  and  the  fifth 
paragraph  of  which  provides  that  all  the  rest, 
residue,  and  remainder  of  his  estate,  after  meet- 
ing the  preceding  provisions  of  his  will,  he  gives 
to  his  executors  in  trust  to  pay  the  income  to 
his  daughter,  which  trust  fund  cannot  be  deter- 
mined till  the  completion  of  the  duties  of  the 
executors  as  such,  the  duties  of  the  executors 
and  trustees  are  distinct,  and  a  time  is  con- 
templated when  the  duties  of  the  executors,  as 
6uch,  shall  cease,  and  their  duties  as  trustees 
shall  commence,  so  that  they  may  receive  com- 
missions, not  only  as  executors,  but  as  trustees. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  47,  Trusts,  5  437.] 

2.  Same  —  Tbansfeb  or  Pbopebtt  to  Texts  - 
tees— Evidence. 

Though  to  entitle  persons  named  in  a  will 
as  executors  and  trustees  to  commissions  as 
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trustees,  besides  those  as  executors,  they  must 
have  actually  entered  on  their  duties  as  trus- 
tees, and  an  accounting  as  executors  and  a  trans- 
fer of  the  trust  fund  to  the  trustees  pursuant 
to  a  decree  is  the  most  satisfactory  proof  of 
the  completion  of  their  duties  in  one  capacity 
and  the  commencement  of  their  duties  in  the 
other  capacity,  such  decree  is  not  the  only  means 
of  proving  that  the  transfer  has  actually'  been 
made. 

3.  Same— Commissions— Receiving  Notes. 

Where  executors  deliver  as  cash  to  them- 
selves, as  trustees  appointed  by  the  will,  a  note 
held  by  testator,  they  are  entitled  to  commis- 
sions as  trustees  for  receiving  it,  as  though  it 
had  been  collected. 

4.  Same— Waives  of  Commissions. 

A  trustee,  under  a  trust  to  provide  support 
for  the  cestui  que  trust,  waives  his  right  to 
commissions  on  income  by  paying  over  to  the 
cestui  que  trust  the  income  for  18  years  without 
deducting  the  commissions. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  47,  Trusts,  §  454.1 

Appeal  from  Supreme  Court,  Appellate  Di« 
vision,  Second  Department 

Action  by  J.  Van  Vechten  Olcott  and  an- 
other, as  executors  of  Theodore  F.  Vail,  de- 
ceased, against  William  D.  Baldwin,  individ- 
ually and  as  surviving  executor  of  and  trus- 
tee under  the  will  of  Nahum  Sullivan,  de- 
ceased, and  others.  From  so  much  of  the 
order  of  the  Appellate  Division  (98  N.  Y. 
Supp.  1109,  112  App.  Div.  921)  as  affirms  a 
Judgment  of  the  Supreme  Court,  entered  in 
the  county  of  Kings,  October  25,  1905,  Wil- 
liam D.  Baldwin,  individually  and  as  such 
surviving  executor  and  trustee,  and  others, 
appeal.   Modified  and  affirmed. 

William  S.  Lewis  and  Perry  J.  Fuller,  for 
appellants  Helen  R.  Baldwin,  Martin  Sulli- 
van Baldwin,  and  for  Delevan  Munson  Bald- 
win and  others  by  guardian  ad  litem.  Wil- 
liam H.  Brady,  for  appellant  William  D. 
Baldwin.  J.  Hampden  Dougherty,  for  re- 
spondents. 

CHASE,  J.  Nahum  Sullivan  died  Septem- 
ber 26,  1884,  a  resident  of  the  state  of  New 
Jersey,  leaving  a  will  which  was  duly  admit- 
ted to  probate  in  the  orphans'  court  of  Essex 
county,  N.  J.,  October  20,  1884,  and  letters 
testamentary  were  issued  by  said  court  to 
Theodore  F.  Vail  and  William  D.  Baldwin. 
By  his  will  he  made  certain  specific  bequests. 
He  also  gave  to  his  only  daughter  a  legacy 
"of  five  thousand  dollars  In  cash  to  be  paid 
immediately  after  my  decease  to  enable  her 
to  meet  necessary  expenses  incurred  before 
the  payment  to  her  of  the  Income  of  my  es- 
tate as  hereinafter  directed."  He  also  gave 
to  a  brother  "five  hundred  dollars  yearly 
during  his  life,  to  be  paid  to  him  by  my  ex- 
ecutors In  half  yearly  payments,  the  first 
payment  to  be  made  at  the  end  of  six  months 
after  this  will  takes  effect."  He  also  gave 
to  a  sister  "three  hundred  dollars  yearly  to 
be  paid  to  her  by  my  executors  In  equal 
half  yearly  payments,  the  first  payment  to  be 
made  at  the  end  of  six  months  after  my  de- 
cease." He  then  provided  by  his  will  as 
follow:    "Fifth:   All  the  rest,  residue  and 


remainder  of  my  estate  both  real  and  person- 
al, after  meeting  the  foregoing  provisions  of 
this  my  will  I  give,  devise  and  bequeath  to 
my  executors  hereinafter  named  in  trust 
however  for  the  uses  and  purposes  following: 
All  the  use,  Interest  and  Income  of  my  said 
residuary  estate  I  direct  my  said  trustees  to 
give  and  pay  over  to  my  said  daughter,  Helen 
R.  Baldwin,  during  her  life  if  she  survives 
me.  In  case  my  said  daughter  dies  leaving 
issue  either  before  or  after  this  will  takes 
effect  I  direct  that  my  said  trustees  upon  my 
death  or  the  death  of  my  said  daughter  as 
the  case  may  be,  divide  my  said  residuary  es- 
tate into  as  many  equal  portions  as  there  are 
children  of  said  Helen  B.  Baldwin  and  Im- 
mediately give,  convey  and  assign  to  each  of 
such  children  as  then  be  of  full  age  if  any, 
his  or  her  share  and  keep  the  share  of  such 
children  as  may  be  minors  safely  invested 
for  their  use  paying  to  each  enough  In  their 
judgment  for  proper  support  and  education 
of  such  child,  and  giving,  conveying  and  as- 
signing to  each  child  absolutely  his  or  her 
share  on  reaching  the  age  of  twenty-one 
years,  provided  that  in  case  of  the  death  of 
any  such  child  or  children  of  my  said  daugh- 
ter leaving  issue  either  before  or  after  the 
death  of  my  said  daughter  the  share  or 
shares  of  such  child  or  children  shall  go  to 
his  or  her  or  their  Issue,  and  provided  fur- 
ther that  In  case  of  the  death  of  any  child 
without  issue  after  the  death  of  my  said 
daughter  the  share  of  such  deceased  child 
shall  go  to  the  surviving  child  or  children  lp 
equal  parts  if  there  be  more  than  one.  And 
I  further  direct  that  in  case  of  the  death  of 
my  said  daughter  leaving  no  children,  or  in 
case  of  the  death  of  all  such  children  with- 
out issue  before  attaining  the  age  of  twen- 
ey-one  years,  my  said  residuary  estate  shall 
in  either  event  be,  by  my  said  trustees  di- 
vided into  two  equal  parts;  the  first  of  said 
one-half  parts  shall  be  paid,  conveyed  and  as- 
signed to  the  heirs  of  my  brother,  Thomas 
Sullivan,  deceased,  and  the  other  of  said 
one-half  parts  to  my  brother,  Jeremiah  Sulli- 
van, or  to  his  heirs,  if  he  then  be  deceased." 
An  exemplified  copy  of  said  will  was  filed  In 
the  surrogate's  office  of  the  county  of  New 
York  on  December  11, 1884,  and  on  December 
29,  1884,  upon  the  application  of  said  execu- 
tors, ancillary  letters  testamentary  were  duly 
granted  to  them  by  the  Surrogate's  Court  of 
the  county  of  New  York. 

Helen  B.  Baldwin,  the  daughter  of  the  de- 
ceased, Is  living.  The  sister  of  the  deceased 
mentioned  in  his  will  died  before  his  death, 
and  the  legacy  to  her  lapsed.  The  brother  of 
the  deceased  mentioned  In  his  will  died  De- 
cember 22,  1893.  Theodore  F.  Vail,  one  of 
said  executors,  died  July  16,  1903,  a  resident 
of  the  state  of  New  York,  leaving  a  will 
which  was  duly  probated  In  the  county  of 
New  York  on  July  23,  1903,  and  letters  testa- 
mentary were  duly  issued  to  the  plaintiffs. 
Nahum  Sullivan  did  not  die  seised  of  any 
real  estate.  He  was  at  the  time  of  his  death 
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a  member  of  a  partnership  doing  business  in 
the  name  of  Sullivan,  Vail  &  Co.,  in  New 
York  City,  and  the  personal  property  of 
which  be  died  possessed  consisted  principally 
of  his  Interest  in  said  partnership  as  a  gen- 
eral and  also  as  a  special  partner.  The  said 
Theodore  F.  Vail  was  a  partner  In  said  firm, 
and  he  was  also  a  partner  in  the  firm  which 
continued  in  the  name  of  Sullivan,  Vail  &  Co. 
after  the  death  of  said  Nahum  Sullivan.  No 
inventory  of  the  estate  of  Nahum  Sulllvai 
was  ever  filed,  and  no .  accounting  was  had 
prior  to  the  bringing  of  this  action.  This  ac- 
tion was  commenced  on  the  4th  day  of  Feb- 
ruary, 1905,  for  an  accounting  and  for  a  de- 
cree that  upon  accounting  the  estate  of  said 
Theodore  F.  Vail,  deceased,  be  relieved  and 
discharged  from  all  further  liability  to  the 
estate  of  said  Nahum  Sullivan,  deceased.  An 
accounting  has  been  had  herein  and  a  Judg- 
ment as  prayed  for  In  the  complaint  has 
been  entered,  which  has  been  affirmed  by  the 
Appellate  Division.  An  appeal  has  been  tak- 
en to  this  court,  but  the  only  questions  to  be 
considered  upon  this  appeal  relate  to  the 
amount  of  commissions  to  which  the  estate 
of  said  Theodore  F.  Vail  and  the  defendant 
William  D.  Baldwin  are  entitled.  By  the 
Judgment  herein,  the  estate  of  Theodore  F. 
Vail,  deceased,  has  been  allowed  full  com- 
missions on  the  estate  of  said  Nahum  Sulli- 
van, deceased,  by  reason  of  said  Theodore  F. 
Vail  having  been  an  executor,  and  also  one- 
half  full  commissions  for  his  receiving  the 
rest,  residue,  and  remainder  of  said  estate  as 
trustee,  together  with  full  commissions  on  the 
gross  amount  of  the  income  on  said  rest, 
residue,  and  remainder  during  the  lifetime  of 
said  Theodore  F.  Vail,  deceased. 

The  said  William  D.  Baldwin  has  been  al- 
lowed full  commissions  as  executor,  together 
with  full  commissions  on  the  income  of  said 
rest,  residue,  and  remainder.  The  said  Wil- 
liam D.  Baldwin  contends  that  he  should 
have  been  allowed  one-half  full  commissions 
for  receiving  as  trustee  the  rest,  residue,  and 
remainder  of  said  personal  estate  the  same  as 
allowed  to  the  estate  of  Theodore  F.  Vail,  de- 
ceased. Helen  R.  Baldwin  contends  that  no 
couimtesions  should  have  been  allowed  either 
to  the  estate  of  Theodore  F.  Vail,  deceased,  or 
to  William  D.  Baldwin,  on  the  Income  of  said 
rest,  residue,  and  remainder.  The  residuary 
legatees  of  said  rest,  residue,  and  remainder 
contend  that  no  commissions  should  have 
been  allowed  to  the  estate  of  Theodore  F. 
Vail,  deceased,  or  to  William  D.  Baldwin  as 
trustees,  and  they  also  contend  that  no  com- 
missions should  have  been  allowed  either  to 
said  estate  of  Theodore  F.  Vail,  deceased,  or 
to  William  D.  Baldwin  as  executor  for  pay- 
ing out  that  part  of  the  personal  estate  which 
remains  in  the  hands  of  the  surviving  exec- 
utor. The  trial  court  has  adjudged  that,  aft- 
er the  probate  of  the  will  of  Nahum  Sullivan, 
said  executors  converted  his  assets  into  mon- 
ey and  paid  his  funeral  and  testamentary  ex- 
penses, debts,  and  obligations,  and  that  they 


paid  and  satisfied  the  specific  and  general 
legacies  contained  In  his  will,  and  fully  com- 
pleted and  discharged  their  datles  as  such 
executors.  It  is  further  adjudged  by  the 
trial  court  that,  upon  the  functions  and  duties 
of  the  said  executors  being  fully  discharged 
and  completed,  the  rest,  residue,  and  remain- 
der of  said  estate  became  a  trust  fund  for  the 
benefit  of  the  testator's  daughter  and  was 
held  by  said  trustees  as  such,  and  that  for 
a  number  of  years  prior  to  the  said  Vail's 
decease  they  acted  solely  as  trustees  of  the 
residuary  trusts  created  by  said  will.  At  the 
time  of  the  death  of  said  Theodore  F.  Vail  the 
residuary  estate  was  substantially  all  invest- 
ed In  bonds  secured  by  mortgages  upon  real 
estate. 

The   distinctive    facts   which  determine 
whether  the  same  persons  are  entitled  to  com- 
pensation as  executors  and  also  as  trustees 
in  respect  to  the  same  estate  are  stated  in 
18  Cyc.  1160,  as  follows:    "Where,  by  the 
terms  of  the  will,  the  two  functions  with 
their  corresponding  duties  coexist  and  run 
from  the  death  of  the  testator  to  the  final 
discharge,  interwoven,  inseparable,  and  blend- 
ed together  so  that  no  point  of  time  is  fixed 
or  contemplated  in  the  testamentary  inten- 
tion at  which  one  function  should  end  and 
the  other  begin,  double  commissions  or  com- 
pensation In  both  capacities  cannot  be  proper- 
ly allowed.   But  executors  are  entitled  to 
commissions  as  executors  and  also  as  trus- 
tees where  under  the  will  their  duties  as 
executors  and  trustees  are  separable,  and. 
their  duties  as  executors  having  ended,  they 
take  the  estate  as  trustees  and  afterward  act 
solely  in  that  capacity."   The  will  in  this 
case  is  not  like  the  wills  construed  in  Matter 
of  Slocum,  169  N.  Y.  153.  62  N.  E.  130,  and 
in  McAlplne  v.  Potter.  126  N.  Y.  285.  27  N. 
E.  475,  where  In  each  case  all  of  the  testator's 
property  was  given  to  the  executors  to  be 
held  and  disposed  of  by  them  for  all  the  uses 
and  purposes  in  the  will  provided.   In  this 
case  the  first  three  paragraphs  of  the  will 
prescribe  duties  that  are  clearly  executorial, 
and  the  fourth  paragraph  in  terms  gives  di- 
rections to  the  executors  as  such.   The  fifth 
paragraph  gives  the  rest,  residue,  and  remain- 
der of  the  estate  of  the  testator  to  the  execu- 
tors, in  trust,  and  directs  them  as  trustees  to 
give  and  pay  over  the  net  income  and  the 
corpus  of  such  rest,  residue,  and  remainder 
as  therein  specifically  provided,  and  upon 
certain  contingencies  the  trust  fund  is  to  be 
subdivided  and  held  In  separate  parts  or 
shares. 

The  Intention  of  the  testator  to  have  the 
rest,  residue,  and  remainder  held  as  a  trust 
fund  from  a  point  of  time  subsequent  to  his 
death  appears  not  only  from  his  separately 
stating  the  duties  of  the  executors  and  of  the 
trustees,  but  from  the  fact  of  his  giving  and 
bequeathing  to  bis  daughter  $5,000  to  be  paid 
to  her  immediately  after  his  death  to  enable 
her  to  meet  necessary  expenses  incurred  be- 
fore the  payment  to  her  of  the  Income  on  the 
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trust  fund.  The  trust  fund  could  not  be  de- 
termined until  the  completion  of  the  duties 
of  the  executors.  We  are  of  the  opinion  that 
the  duties  of  the  executors  and  trustees  are 
distinct,  and  that  the  will  contemplates  a 
time  when  the  duties  of  the  executors  shall 
cease  and  their  duties  as  trustees  shall  com- 
mence. This  conclusion  Is  sustained  by  the 
following  cases:  Hurlburt  y.  Durant,  88  N. 
T.  121;  Matter  of  Mason,  98  N.  Y.  527; 
Matter  of  Babcock,  52  Hun,  510,  5  N.  Y.  Supp. 
634;  Matter  of  Beard,  77  Hun,  111,  28  N. 
Y.  Supp.  305;  Lay  tin  t.  Davidson,  95  N.  Y. 
203;  Johnson  y.  Lawrence,  95  N.  Y.  154; 
Matter  of  Curtlss,  9  App.  Dir.  285,  37  N.  Y. 
Supp.  586,  41  N.  Y.  Supp.  1111;  Matter  of 
Wlllets,  112  N.  Y.  289,  19  N.  B.  690;  McAI- 
pine  v.  Potter,  126  N.  Y.  285;*  Matter  of  John- 
son, 57  App.  Div.  494,  67  N.  Y.  Supp.  1004; 
Matter  of  Union  Trust  Co.,  70  App.  D1t.  5,  75 
N.  Y.  Supp.  68;  Jewett  v.  Schmidt,  83  App. 
Div.  276.  82  N.  Y.  Supp.  49.  To  entitle  per- 
sons named  in  a  will  as  executors  and  as  trus- 
tees to  doable  commissions,  they  must  have 
actually  entered  upon  their  duties  as  trustees. 
An  accounting  as  executors  and  a  transfer  of 
the  trust  fund  to  the  trustees  pursuant  to  a 
decree  of  a  court  of  competent  jurisdiction  is 
the  most  satisfactory  proof  of  the  comple- 
tion of  their  duties  In  one  capacity  and  the 
commencement  of  their  duties  In  the  other 
capacity,  but  such  judicial  decree  is  not  the 
only  means  of  proving  that  the  transfer  has 
actually  been  made.  Johnson  v.  Lawrence, 
supra;  Lay  tin  v.  Davidson,  supra;  Matter 
of  Reed,  45  App.  Div.  IOC,  61  N.  Y.  Supp.  50; 
Matter  of  Johnson,  57  App.  Div.  494,  67  N. 
Y.  Supp.  1004;  Matter  of  Hogarty,  62  App. 
Div.  79,  70  N.  Y.  Supp.  839;  Jewett  v. 
Schmidt,  supra;  Hurlburt  v.  Durant,  supra. 
The  findings  and  judgment  of  the  trial  court 
relating  to  such  transfer  should  be  sustained. 

Although  it  is  found  that  all  the  property 
was  converted  Into  money  by  the  executors, 
It  Is  claimed  by  some  of  the  appellants  that 
one  note  held  by  the  testator  remains  uncol- 
lected In  the  hands  of  the  trustees,  and  that 
no  commissions  should  be  allowed  thereon. 
Where  securities  are  accepted  as  cash,  com- 
missions should  be  allowed  thereon  the  same 
as  if  they  bad  been  converted  into  money  and 
the  money  reinvested.  Robertson  v.  de  Bru- 
latour,  188  N.  Y.  301,  80  N.  E.  938.  Where 
executors  deliver  to  themselves,  as  trustees 
appointed  by  a  will,  securities  the  amount  or 
value  of  which  constitute  the  principal  of 
a  trust  fund,  they  assume  a  new  position  with 
distinct  duties  and  responsibilities,  and  be- 
come entitled  to  commissions  for  receiving 
and  paying  out  the  same  as  principal.  Rob- 
ertson v.  De  Brulatour,  supra;  Code  Civ. 
Proc.  i  3320.  The  trust  estate  in  this  case 
amounted  to  more  than  $100,000,  and  the 
judgment  should  have  given  William  D.  Bald- 
win, as  trustee,  one-half  commissions  for  re- 
ceiving such  trust  fund.  From  the  death  of 
Nahum  Sullivan,  at  least  until  the  death  of 
said  Theodore  P.  Vail,  the  assets  of  the  es- 
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tate  of  Sullivan  remained  In  the  possession  of 
Sullivan,  Vail  &  Co.,  and  the  cash  items  of 
both  principal  and  Income  were  left  with  said 
partnership.  Helen  D.  Baldwin  received 
from  the  trustees,  through  Sullivan,  Vail  ft 
Co.,  the  net  income  of  the  trust  fund  from 
time  to  time  during  all  of  that  period.  It  Is 
alleged  by  the  plaintiffs  hi  their  complaint 
that  she  was  "paid  the  net  income  of  the 
said  residuary  estate  *  *  *  until  the 
date  of  the  death  of  said  Theodore  F.  Vail." 
It  Is  adjudged  by  the  trial  court  that  the 
trustees  "paid  the  net  income  of  said  residu- 
ary estate  to  the  said  Helen  R.  Baldwin  until 
the  date  of  the  death  of  the  said  Theodore  F. 
Vail." 

It  appears  from  the  record  that  although 
the  trustees  at  the  beginning  of  their  duties 
as  trustees  credited  the  Income  account  with, 
an  item  of  $1,596.92  that  belonged  to  prin- 
cipal account,  and  that  such  erroneous  entry 
remained  uncorrected  during  ail  the  time 
prior  to  the  commencement  of  this  action, 
Mrs.  Baldwin  received  payments  of  Income 
In  varying  amounts,  usually  made  about  once 
a  month,  and  that  semiannual  Interest  was 
charged  against  her  upon  overdrafts.  It  does 
not  seem  to  be  disputed  that  her  overdrafts 
were  substantially  continuous,  and  that  from 
June  30,  1885,'  to  November  30, 1903,  a  period 
of  more  than  18  years,  a  statement  of  the  Is* 
come  account  was  made  by  the  trustees  semi- 
annually, upon  which  statement  Interest  was 
computed  and  charged  against  Mrs.  Baldwin 
on  such  overdrafts.  To  what  extent  Mrs. 
Baldwin  was  a  party  to  such  semiannual 
statements  of  the  Income  account  does  not 
appear.  It  cannot  be  disputed,  however,  that 
such  semiannual  statements  were  made  by 
the  trustees,  and  that  the  full  Income  was 
knowingly  and  intentionally  paid  over  annual- 
ly or  more  frequently  as  the  net  Income. 
Some  time  In  1889  the  trustees  were  talking 
about  an  accounting  and  Baldwin  said  to 
Vail :  "If  there  is  anything  due  on  your  com- 
missions, I  should  think  it  would  be  a  good 
plan  to  take  whatever  is  about  right'  : We 
can  easily  see  what  it  is."  Thereupon,  •  and 
on  June  26, 1889,  $1,000  and  on  July  ft,  18&, 
a  further  sum  of  $500,  was  paid  fb  Vail'on 
account  of  commissions.  Baldwin  testifies 
that  these  payments  were  made  generally  oa 
account  of  commissions,  and  that  he  does  not 
know  what  account  Mr.  Vail  intended  to  have 
it  charged  against.  That  it  was  not  paid  out 
of  income  is  made  entirely  clear  from  the 
fact  that  the  Income  account  at  that  time  was 
largely  overdrawn.  It  further  appears  that 
these  amount  could  not  have  been  paid  from 
Income  or  Intended  to  have  been  paid  from 
income  by  reason  of  the  fact  that  the  trust 
at  that  time  bad  only  continued  about  four 
years  and  the  total  commissions  on  Income 
received  at  that  time  did  not  amount  to  more 
than  about  one-third  of  the  amount  taken 
by  Mr.  Vail  on  account  of  commissions.  At 
the  time  these  commissions  were  taken  no 
commissions  had  ever  been  paid  to  Mx.  Vail 
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either  as  executor  or  trustee,  and  It  Is  rea- 
sonably clear  from  the  testimony  mentioned 
that  general  commissions  were  then  contem- 
plated, and  not  commissions  upon  Income. 
From  the  time  that  the  duties  of  the  execu- 
tors ceased,  and  they  took  upon  themselves  the 
duties  of  trustees,  the  Income  on  the  trust  in- 
vestments held  by  .them  constituted  an  Inde- 
pendent fund,  and  their  commissions  there- 
on were  payable  only  from  such  fund.  The 
trustees  upon  paying  over  such  income  or 
fund  to  the  beneficiary  were  legally  entitled 
to  retain  their  commissions  thereon.  Hancox 
v.  Meeker,  95  N.  Y.  528;  Matter  of  Mason, 
98  N.  T.  527.  Where,  through  a  long  series 
of  years,  trustees  voluntarily  pay  the  Income 
from  a  trust  fund  to  the  beneficiary  as  the 
full  net  income  thereon,  it  is  a  waiver  by  such 
trustees  of  their  commissions. 

The  court,  in  Spencer  v.  Spencer,  38  App. 
Diy.  403,  56  N.  Y.  Supp.  460,  referring  to  a 
case  where  trustees  for  nine  successive  years 
had  rendered  their  accounts  to  the  benefici- 
ary, and  paid  over  the  income  without  claim- 
ing commissions,  say:  "The  difficulty  in  his 
case  is  not  that  he  did  not  take  bis  commis- 
sions each  year  from  the  Income,  but  that  he 
paid  over  the  whole  Income  to  the  beneficiary. 
He  was  not  put  to  the  alternative  of  either 
taking  bis  commissions  or  'paying  their 
amount  to  the  beneficiary.  There  was  a  third 
course  open  to  him — that  was  to  retain  the 
amount  of  his  commissions  In  the  trust.  The 
income  was  the  sole  fund  from  which  the 
trustee's  commissions  were  payable.  He  could 
not  by  paying  over  to  the  cestui  que  trust  the 
amount  of  the  commissions  In  one  year  create 
a  charge  or  lien  on  the  Income  of  the  bene- 
ficiary In  future  years.  The  Interest  of  the 
beneficiary  In  the  rents  and  profits  was,  by 
the  express  terms  of  the  statute,  incapable  of 
anticipation  or  assignment;  and  neither  the 
acts  of  the  trustees  or  of  the  cestui  que  trust 
could  avoid  this  provision.  We  do  not  mean 
to  say  that  this  rule  is  to  be  carried  so  far 
as  to  exclude  the  possibility  of  any  uninten- 
tional error  resulting  in  an  overpayment  In 
one  year  being  corrected  In  the  next  But  In 
this  case  the  trustees  have  -for  nine  succes- 
sive years  rendered  their  accounts  to  the 
beneficiaries  without  claim  for  commissions 
and  have  paid  over  the  whole  net  income. 
By  this  course  they  have  lost  the  right  to 
commissions.  Hancox  v.  Meeker,  95  N.  Y. 
528."  We  adopt  the  language  quoted  as  be- 
belng  applicable  to  this  case.  The  Intention 
of  the  testator  in  creating  the  trust  fund  was 
to  provide  an  uninterrupted  Income  for  his 
daughter  to  enable  her  to  pay  her  necessary 
expenses  during  her  life,  and,  that  there 
should  not  be  a  period  of  time  even  between 
his  death  and  the  establishment  of  the  trust 
fund  from  the  proceeds  of  which  she  would 
receive  an  income,  he  gave  to  her  the  legacy 
of  $5,000  for  the  express  purpose  of  paying 
her  necessary  expenses  during  that  period  of 
time.  The  result  of  the  trustees  paying  to 
her  the  full  income  for  18  years  without  de- 


ducting their  commissions,  and  then  reserving 
to  themselves  the  entire  income  until  the 
commissions  so  accumulated  were  paid,  would 
be  to  give  to  the  beneficiary  years  of  plenty 
followed  by  a  period  when  her  income  would 
be  entirely  withheld.  Such  an  allowance  of 
commissions  at  this  time  would  interfere 
with  the  plain  purpose  of  the  will.  It  does 
not  affect  the  determination  of  the  question 
that  the  kindness  and  liberality  of  Vail  in 
paying  over  the  income  for  many  years  as 
desired  by  the  beneficiary  is  now  followed  by 
a* great  lack  of  generosity  on  her  part.  The 
finding  that  the  trustees  did  not  intend  to 
waive  their  commissions  on  the  income  is  hi 
conflict  with  the  other  findings  of  the  trial 
court,  and  wholly  contrary  to  the  evidence. 

The  judgment  should  be  modified  by  giving 
to  William  D.  Baldwin  one-half  full  commis- 
sions for  receiving  the  trust  fund  as  trustee, 
and  by  striking  therefrom  the  provisions 
granting  to  the  estate  of  Vail  and  to  William 
D.  Baldwin  commissions  on  the  Income  of  the 
trust  fund.  It  should  also  be  modified  by 
charging  the  plaintiffs  with  $1,500  paid  to 
said  Vail  in  his  lifetime  on  account  of  com- 
missions, and  deducting  the  same  from  the 
amount  allowed  to  them  as  commissions  on 
the  principal  fund,  and,  as  so  modified  the 
judgment  should  be  affirmed,  without  costs  to 
either  party  In  this  court 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
VANN,  WERNER,  and  wAlARD  BART- 
LETT,  JJ.,  concur. 

Judgment  accordingly. 


(189  N.  T.  474.) 
PEARSALL  v.  NEW  YORK  CENT,  ft  H.  R 
R.  CO. 

(Court  of  Appeals  of  New  York.  Nov.  19.  1907.) 

1.  Master  and  Servant— Injuey  TO  Serv- 
ant—Fellow Servants. 

A  locomotive  engineer  is  a  co-servant  of  the 
fireman  and  of  an  employe  in  charge  of  a 
switch  and  semaphore  signals,  and  the  employer 
is  not  liable  in  a  common-law  action  for  inju- 
ries received  by  the  engineer  in  consequence  of 
the  negligence  of  the  fireman  or  employe. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  ii  500,  503.] 

2.  Same— Contributory  Negligence— Ques- 
tion for  Jury. 

Whether  a  locomotive  engineer  injured  by 
the  derailment  of  his  train  by  a  misplaced 
switch  was  guilty  of  contributory  negligence 
held,  under  the  facts,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1089-1132.] 

3.  Same— Bur  oen  of  Proof. 

In  an  action  against  a  master  for  injuries 
to  a  servant,  the  burden  is  on  the  plaintiff  to 
show  some  act  or  omission  by  the  defendant 
that  caused  or  contributed  to  the  accident. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant.  §§  894-905.1 

4.  Appeal  —  Decisions    of  Intermediatk 
Courts— Questions  Reviewable. 

Where  the  decision  of  the  court  below  is 
not  unanimous,  the  sufficiency  of  the  evidence  la 
reviewable  in  the  Court  of  Appeals. 
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5-  Master  and  Servant— Adoption  of  Rules 
fob  the  Safety  of  Servants— Negligence. 
On  the  issue  of  the  negligence  of  a  railroad 
in  failing,  to  adopt  rules  for  the  protection  of 
its  servants,  the  question  is  not  whether  the 
rules  adopted  are  the  safest  that  could  be  de- 
vised for  guarding  against  accidents,  but  wheth- 
er the  rules  in  force  are  reasonably  sufficient, 
when  observed,  to  protect  the  servants. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34.  Master  and  Servant,  8  285.] 

6.  Same— Injury  to  Servants— Negligence 
—Evidence. 

In  an  action  against  a  railroad  for  in- 
juries to  an  engineer  by  the  derailment  of  his 
train  by  a  misplaced  switch,  evidence  examined, 
and  held  insufficient  to  show  negligence  of  the 
company  in  failing  to  adopt  rules  guarding 
against  accidents.  But  to  show  that  the  acci- 
dent was  due  either  to  the  blunder  of  the  fire- 
man or  of  the  employe  in  charge  of  the  switch 
and  the  semaphore  signals. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §§  969-971.] 

7.  Same— Rules— Sufficiency. 

Negligence  cannot  be  imputed  to  a  railroad 
company  on  the  sole  ground  that  it  failed  to 
adopt  the  same  methods  for  operating  its  road 
that  other  roads  had  in  use,  since,  before  it  can 
be  said  that  the  plan  of  the  other  roads  is  the 
safest,  it  must  be  shown  that  the  conditions 
are  the  same,  and  that  the  result  of  experience 
is  in  favor  of  their  methods. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  §  285.1 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  David  A.  Pearsall  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  judgment  of  the  Appellate 
Division  (97  N.  Y.  Supp.  1143,  112  App.  Dlv. 
904),  affirming  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

A.  H.  Cowle,  for  appellant  A.  D.  Jenney, 
for  respondent. 

O'BRIEN,  J.  The  plaintiff  was  seriously 
and  permanently  injured  on  the  12th  of  Sep- 
tember, 1901,  at  about  2  o'clock  in  the  morn- 
ing of  that  day,  by  the  derailing  of  the  train 
upon  which  he  was  the  engineer  at  a  place 
called  Eastwood,  a  few  miles  east  of  Syra- 
cuse, on  the  West  Shore  Railroad,  which  con- 
stituted a  part  of  the  defendant's  system. 
The  train  was  westbound,  a  fast  express,  in 
charge  of  the  plaintiff  as  engineer,  and,  after 
crossing  a  bridge  east  of  the  point  where  the 
accident  occurred,  was  running  at  the  rate 
of  40  or  50  miles  an  hour.  The  primary 
cause  of  the  derailment  and  consequent  in- 
jury to  the  plaintiff  was  that  a  switch,  con- 
necting a  cross-over  with  the  main  passenger 
track  on  which  the  plaintiff's  train  was  run- 
ning at  high  speed,  was  not  set  or  locked  for 
the  main  track,  but  for  the  crossing. 

The  principal  use  and  purpose  of  this  di- 
agonal crossing  was  to  enable  the  defendant 
to  transfer  freight  trains  from  the  West 
Shore  Road  to  the  Central,  and  it  led  off  in 
an  easterly  direction  to  the  defendant's  greut 
yard  at  De  Witt,  where  connection  was  made 
with  the  main  track  of  the  Central.  The 
switch  was  usually  kept  set  for  this  cross-over 
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track,  as  there  was  very  heavy  traffic  upon  it 
If  the  switch  at  this  crossing  had  been  set  for 
the  main  track,  Instead  of  for  the  crossing, 
the  accident  would  not  have  happened.  The 
defendant  had  a  switchman  at  the  crossing, 
whose  business  it  was  to  change  the  switch 
for  the  main  track  when  necessary,  and  to 
properly  operate  the  semaphore  signals,  in- 
tended to  give  notice  to  trains  on  the  main 
track  when  it  was  safe  to  go  on  and  when 
there  was  danger.  The  plaintiff,  when  ap- 
proaching the  point  where  the  accident  oc- 
curred, did  not  himself  look  out  from  his 
engine  in  order  to  see  whether  the  signals 
reported  danger  or  safety,  but  left  that  duty 
to  the  fireman  who  reported  to  him  that  all 
was  right  The  plaintiff's  reason  for  not 
looking  out  for  himself  was  that  he  was 
rounding  a  curve  at  the  time,  and,  it  being 
necessary  that  be  should  be  on  the  right  of 
the  engine,  the  smokestack,  locomotive,  bar- 
rel of  the  engine  and  headlight  obstructed 
his  vision  so  that  be  could  not  see  the  danger 
signal  on  the  semaphores  until  it  was  too  late 
to  stop  the  train.  If  the  accident  resulted 
from  the  blunder  of  the  fireman  in  reporting 
to  the  plaintiff  that  all  was  right  when, 
danger  was  obvious,  or  from  neglect  on  the 
part  of  the  operator  who  had  charge  of  the 
switch  and  the  semaphore  signals,  they  were 
co-servants  for  whose  negligence  the  defend- 
ant is  not  liable;  this  being  a  common-law  ac- 
tion. There  was  no  claim  that  these  men 
were  incompetent,  or  that  the  switch  or  sema- 
phores were  Improperly  constructed,  or  lo- 
cated, or  that  there  was  any  defect  in  the 
signals,  or,  if  there  was,  that  the  defendant 
had  notice  of  the  defect  in  time  to  repair 
it  or  cure  the  defect  The  trial  court,  in  sub- 
stance, so  instructed  the  jury.  The  finding 
of  negligence  cannot  be  supported  by  the 
proof  on  any  of  these  features  of  the  case. 
The  defense  of  contributory  negligence  on 
the  part  of  the  plaintiff,  in  view  of  all  the 
circumstances,  the  speed  of  the  train,  the 
condition  of  the  track  rounding  the  curve 
after  a  rain,  the  darkness  of  the  night  and 
the  assurance  of  the  fireman  that  all  was 
right,  could  not  be  ruled  against  the  plaintiff 
as  matter  of  law.  We  are  inclined  to  think 
that  the  conduct  of  the  plaintiff  in  failing  to 
look  out  and  observe  the  danger  signals  him- 
self,. Instead  of  leaving  that  duty  to  the  fire- 
man, and  in  not  stopping  the  train  in  time 
to  avoid  the  accident  presented  a  question 
for  the  jury  on  the  issue  of  contributory  neg- 
ligence. 

The  difficulty  with  the  plaintiffs  case  is 
the  absence  of  any  proof  of  negligence  on  the 
part  of  the  defendant  The  burden  was  upon 
the  plaintiff  to  give  proof  of  some  act  or  omis- 
sion on  the  part  of  the  defendant  that  caused 
or  contributed  to  the  accident.  Since  the  de- 
cision of  the  court  below  was  not  unanimous, 
the  question  whether  there  was  any  evidence 
to  support  a  finding  of  negligence  on  the  part  - 
of  the  defendant  is  open  for  review  In  this 
court  The  learned  counsel  for  the  plaintiff, 
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aa  I  understand  his  argument,  rests  that  fea- 
ture of  his  case  entirely  upon  the  neglect  or 
omission  of  the  defendant  to  enact  and 
promulgate  some  rule  that,  if  executed  or 
followed,  would  have  prevented  such  an  acci- 
dent, and  that  was  the  question  which  the 
learned  trial  Judge  submitted  to  the  Jury.  It 
was  left  to  the  Jury  to  say  whether  the  rules 
in  force  by  the  defendant  to  guard  against 
such  accidents  at  the  crossing  in  question  were 
sufficient,  or  whether  some  other  and  better 
rule  could  not  have  been  devised  by  the  de- 
fendant in  order  to  conduct  its  business  at 
the  point  in  question  with  a  greater  degree 
of  safety.  The  rule  which  the  learned  coun- 
sel for  the  plaintiff  insists  should  have  been 
adopted  by  the  defendant  is  formulated  in 
his  printed  argument  as  follows:  That 
switches  should  be  required  "to  be  kept  locked 
and  set  right  for  the  main  track  at  all  times, 
and  that,  whenever  it  was  necessary  for  any 
train  to  cross  over  across  the  main  track  to 
any  side  track  or  connection,  they  may  do 
so  provided  no  passenger  train  be  due,  and 
that  a  flagman  be  sent  in  both  directions  so 
as  to  properly  protect  any  approaching  train." 
There  was  evidence  given  to  the  effect  that 
the  sau.  or  a  similar  rule,  had  been  adopted 
and  was  in  operation  upon  other  railroads  in 
this  state.  The  defendant's  answer  to  this 
contention  is  substantially  this:  That  the 
track  crossing  the  main  track  at  this  point 
was  used  much  more  than  the  main  track, 
and  that  its  system  of  semaphore  signals  and 
the  block  system  was  equivalent  to  and  safer 
than  the  system  contended  for  by  the  plain- 
tiff, and  that  different  roads  had  different 
systems  for  the  accomplishment  of  the  same 
purpose  of  safety.  Comparing  the  rule  con- 
tended for  by  the  plaintiff  with  that  in  force 
by  the  defendant  at  the  time  of  the  accident. 
It  will  be  observed  that  its  successful  opera- 
tion to  avoid  accidents  Is  made  to  depend 
much  more  upon  the  vigilance  and  fidelity  of 
the  switchman  and  flagman,  and  much  less 
upon  the  fixed  and  permanent  signals  from 
the  semaphores,  known  to  the  plaintiff  and 
other  employes  as  indicating  danger  or  safety. 

But  the  real  question  is,  not  whether  the 
defendant  adopted  by  its  rules  the  safest 
plan  that  could  be  devised  for  guarding 
against  accidents,  but  whether  the  rules  in 
force  were  reasonably  sufficient,  when  ob- 
served, to  protect  its  servants  from  such  ac- 
cidents as  resulted  in  personal  injury  to  the 
plaintiff  In  this  case.  The  accident  occurred 
for  the  reason  that  the  switch  was  set  right 
for  the  cross-over  track  and  wrong  for  the 
ina In  track  upon  which  the  plaintiffs  train 
was  running.  This  situation  could  be  known 
to  all  by  a  system  of  signals  from  the  sema- 
phores, which  the  rules  prescribed.  A  red 
light  was  a  danger  signal  and  a  white  light 
n  signal  of  safety.  On  the  night  in  question 
the  semaphore  on  the  main  track  east  of  the 
crossing  displayed  a  red  light,  and  the  sema- 
phore for  the  cross-over  track  displayed  a 
white  light,  indicating  that  the  switch  was 


set  right  for  the  cross-over,  and  hence  safety 
for  trains  on  that  track,  but  wrong  for  the 
main  track,  and  hence  danger  for  the  plain- 
tiff^ train.  It  cannot  be  doubted  that,  if 
these  signals  had  been  observed  and  acted 
upon  by  the  defendant's  servants,  the  acci- 
dent could  not  have  happened,  since  it  was 
the  plaintiff's  duty  to  stop  his  train  until 
the  danger  was  over  by  a  proper  adjustment 
of  the  switch  for  the  main  track.  While  the 
semaphore  on  the  main  line  was  set  against 
the  plaintiffs  train,  the  fireman  claimed  that 
the  red  glass  on  the  arm  did  not  entirely 
cover  the  light,  so  that  the  real  situation 
could  not  be  plainly  seen.  If  it  be  true  that 
the  red  glass  did  not  entirely  cover  the  white 
light,  the  plaintiff  was  not  misled,  since  he 
says  that,  as  soon  as  he  saw  the  light,  he 
knew  that  it  was  a  danger  signal,  and  In- 
stantly did  all  In  his  power  to  stop  the  train, 
that  he  had  no  doubt  what  the  signal  meant 
and  that  it  was  his  duty  to  stop  at  once. 
Moreover,  the  defendant  had  another  rule  to 
the  effect  that  "a  signal  Imperfectly  dis- 
played, or  the  absence  of  a  signal  at  a  place 
where  a  signal  Is  usually  shown,  must  be  re- 
garded as  a  danger  signal  and  the  fact  re- 
ported to  the  superintendent." 

It  Is  difficult  to  avoid  the  conclusion  that 
the  real  cause  of  the  accident  was  the 
blunder  of  the  fireman  in  assuring  the  plain- 
tiff that  all  was  right  at  the  switch,  when  the 
signals  at  the  cross-over  track  and  on  the 
main  track  showed  the  contrary.  If,  how- 
ever, the  semaphore  on  the  main  track  did 
not  on  that  occasion  perform  Its  full  function 
of  displaying  the  danger  signal.  It  was  not, 
so  far  as  appears,  in  consequence  of  any  de- 
fect in  the  appliance  which  the  defendant 
knew,  or  should  have  known,  but  rather  the 
fault  of  the  operator  at  the  switch.  The 
cross-over  track  connecting  the  main  tracks 
of  the  West  Shore  with  the  main  tracks  of 
the  Central  at  De  Witt  was  of  considerable 
length  and  was  In  constant  use  for  the  trans- 
fer of  cars  from  one  of  these  roads  to  the 
other,  and  It  seems  that  the  switch  was  kept 
set  for  that  track  and  changed  only  for  the 
main  track  when  the  signals  called  for  the 
change.  It  is  difficult  to  see  how  the  rule 
which  It  is  said  the  defendant  should  have 
adopted  could  he  an  Improvement  upon  the 
plan  In  use  at  the  time  of  the  accident  But 
however  that  may  be,  it  seems  to  us  that  the 
method  adopted  by  the  defendant  for  trans- 
acting its  business  at  the  point  in  question 
was  reasonably  safe,  and  that  is  all  that  can 
be  required.  The  defendant's  officers  could 
not  anticipate  any  unusual  danger  from  the 
plan  when  put  into  operation,  especially  in 
view  of  the  fact  that,  while  it  was  In  use 
for  many  years,  no  accident  had  happened  that 
could  lead  men  of  ordinary  prudence  to  change 
it  for  the  plan  suggested. 

Negligence  cannot  be  imputed  to  the  de- 
fendant upon  the  sole  ground  that  It  failed 
to  adopt  the  same  methods  for  operating  its 
road  at  the  point  in  question  that  some  other 
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roads  bad  in  use.  Before  it  can  be  said  tbat 
the  plan  of  tbe  other  roads  was  the  safest, 
we  would  have  to  know  that  the  conditions 
were  the  same,  and,  moreover,  that  the  result 
of  experience  was  in  favor  of  that  method. 
So  long  as  the  defendant  maintained  a  safe 
roadbed,  rails,  and  switches,  employed  com- 
petent co-servants,  and  had  enacted  reasona- 
ble rules  for  guarding  and  protecting  the 
cross-over  and  main  tracks  by  the  use  of  sem- 
aphores and  signals,  Indicating  plainly  wheth- 
er there  was  danger  or  safety,  It  discharged 
its  whole  duty  to  Its  employes.  Even  if  It 
could  be  seen  or  found  as  a  fact  that  the 
method  in  use  by  the  other  railroads  men- 
tioned in  the  record  was  better  or  safer,  the 
master  is  not  guilty  of  negligence  for  not 
discarding  a  plan  which  was  reasonably  safe, 
and  had  proved  to  be  so  as  the  result  of  long 
experience. 

On  the  main  Issue  In  the  case,  which  was 
the  defendant's  negligence  in  its  failure  to 
promulgate  some  other  rule  or  plan  of  operat- 
ing trains  at  the  crossing,  there  was  no  evi- 
dence to  submit  to  the  jury.  Sisco  v.  Lehigh 
&  H.  R.  R.  R.  Co.,  145  N.  Y.  296,  39  N.  E. 
958 ;  Corcoran  v.  D.,  L.  &  W.  R.  R.  Co..  126 
N.  Y.  673,  27  N.  E.  1022 ;  Berrigan  v.  N.  Y., 
L.  E.  &  W.  R.  R.  Co.,  131  N.  Y.  582,  30  N.  E. 
57 ;  Smith  v.  N.  Y.  C.  &  H.  R.  R  R.  Co.,  88 
Hun,  468,  34  N.  Y.  Supp.  881,  affirmed  153 
N.  Y.  664,  48  N.  B.  1107. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
and  CHASE,  JJ.,  concur.  GRAY,  J.,  not  sit- 
ting.   WILLARD  BARTLETT,  J.,  not  voting. 

Judgment  reversed,  etc. 


(190  N.  Y.  12) 

DRAPER  et  a),  v.  OSWEGO  COUNTY  FIRE 

RELIEF  ASS'N. 
(Court  of  Appeals  of  New  York.  Nov.  19.  1907.) 

1.  Words  and  Phrases— "Waives." 

Waiver  is  the  voluntary  abandonment  or 
relinquishment  of  some  right  or  advantage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  8,  pp.  7375-7381.  7831-7832.] 

2.  Estoppel— "Equitable  Estoppel." 

The  doctrine  of  equitable  estoppel  is  that 
a  person  may  be  precluded  by  his  conduct  from 
asserting  a  right  to  the  detriment  of  another 
who,  entitled  to  rely  upon  such  conduct,  has 
acted  upon  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel.  §  121. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2497-2508 ;  vol.  8,  p.  7655.] 

3.  Insurance  —  Waiver  —  Application  of 
Doctrine. 

The  doctrine  of  waiver  as  applied  to  insur- 
ance is  invoked  to  relieve  against  forfeitures, 
and  no  consideration  is  required  nor  any  preju- 
dice or  injury  to  the  other  party. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  28,  Insurance,  §  943.] 

4.  Same— Estoppel— Knowledge  by  Insurer 
of  Facts  Invalidating  Policy. 

The  rule  that  an  insurance  company  cannot 
defeat  recovery  on  a  policy  issued  by  it,  by 


proving  the  existence  of  facts  rendering  it  void 
where  it  had  knowledge  of  the  facts  when  the 
policy  was  issued,  rests  on  the  doctrine  of  es- 
toppel, and  not  on  that  of  waiver. 

5.  Same  —  Contract  —  Construction  —  Ex- 
ception from  Risk  Insured  Against. 

A  provision  in  a  fire  insurance  policy  that 
the  insurer  shall  not  be  liable  for  a  loss  result- 
ing from  an  open  fire  built  by  insured  with  his 
knowledge  and  consent  within  50  feet  from  any 
insured  building  is  not  a  condition,  the  breach 
of  which  works  a  forfeiture  but  is  an  exception 
from  the  risk  insured  against. 

6.  Same— Estoppel  to  Deny  Liability  Un- 
der Policy. 

After  a  loss  under  a  fire  insurance  policy, 
the  directors  who  visited  insured  to  adjust  the 
loss  informed  him  that  they  could  not  adjust  it 
because  the  fire  was  occasioned  by  a  cause  ex- 
cepted from  the  policy,  and  advised  him  to  take 
certain  steps  prescribed  by  the  by-laws.  In 
consequence  thereof,  insured  prepared  proofs  of 
loss,  and  appeared  before  the  directors  at  their 
request,  and  at  his  own  expense,  where  he  was 
examined,  but  no  forma]  action  was  taken. 
There  was  no  misrepresentation  by  the  officers 
of  the  association.  Held,  that  the  association 
was  not  estopped  to  deny  liability  under  the  ex- 
ception in  the  policy. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision ;  Fourth  Department 

Action  by  Oliver  S.  Draper  and  another 
against  the  Oswego  County  Fire  Relief  Asso- 
ciation. From  an  order  of  the  Appellate  Di- 
vision (101  N.  Y.  Supp.  168,  115  App.  Div. 
807),  reversing  a  Judgment  for  plaintiffs  and 
an  order  denying  defendant  a  new  trial, 
plaintiffs  appeal.  Affirmed. 

Irving  G.  Hubbs,  for  appellants.  S.  C. 
Huntington,  for  respondent 

CULLEN,  C.  J.  This  action  was  brought 
to  recover  upon  a  fire  Insurance  policy  Issued 
by  the  defendant,  which  is  a  corporation  in- 
corporated under  the  provisions  of  chapter 
362,  p.  540,  Laws.  1880,  entitled,  "An  act  to 
provide  for  the  formation  of  county  co-opera- 
tive insurance  companies."  The  seventh  by- 
law of  tbe  defendant,  which  was  printed  in 
full  on  the  policy,  provided:  "Where  fire  is 
used  in  any  building  upon  the  premises  with- 
in one  hundred  feet  of  any  Insured  building 
for  the  purpose  of  makiug  sugar  or  stripping 
tobacco  or  curing  hops  or  drying  apples  this 
association  will  not  be  liable  for  any  loss  re- 
sulting from  such  fire.  Nor  will  this  associa- 
tion be  liable  for  any  loss  resulting  from  any 
open  fire,  built  by  the  insured  with  his  knowl- 
edge or  consent  within  fifty  feet  from  any 
insured  building."  On  April  24,  1905,  the 
plaintiffs'  buildings  were  destroyed  by  fire. 
The  fire  was  caused  by  a  spark  from  an  open 
fire  (bonfire)  which  the  plaintiffs  Ignited  to 
burn  up  rubbish,  and  which  fire  was  40  feet 
distant  from  the  barn.  Section  10  of  the  by- 
laws provided:  "In  case  of  loss  by  fire  or 
lightning  the  loser  shall  give  notice  to  the 
secretary  and  director  of  the  subordinate 
grange  and  said  director  shall  notify  the  di- 
rectors of  two  adjoining  granges  within  five 
days,  whereupon  the  said  directors  shall  pro- 
ceed to  examine  the  loss  or  damage  and  to 
adjust  the  same.   In  case  the  parties  cannot 
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agree,  then  said  directors  shall  notify  the 
president,  who  shall  call  the  board  of  direc- 
tors together  to  adjust  the  same,  and  their 
decision  shall  be  final."  Three  of  the  defend- 
ant's board  of  directors  went  to  the  place  of 
the  fire  for  the  purpose  of  adjusting  the  loss. 
They  found  that  the  fire  was  set  within  60 
feet  of  the  barn,  and  told  Draper  that  they 
could  not  adjust  the  loss,  but  would  make  out 
proofs  of  loss  so  they  could  be  presented  to 
the  board  of  directors.  Proofs  of  loss  were 
made  and  verified  by  Draper  and  by  him  .sent 
by  mail  to  Welling,  the  secretary  of  the  de- 
fendant. Thereafter  a  meeting  of  the  board 
of  directors  was  called,  and  Potter,  one  of  the 
directors,  wrote  to  the  plaintiff  Draper,  in- 
forming him  of  the  date  of  the  meeting  and 
stating  that  the  directors  desired  him  to  be 
present.  Draper  went  40  miles  to  Oswego, 
the  place  of  the  meeting,  paying  his  fare  both 
ways,  attended  the  meeting,  was  examined  as 
to  the  loss,  and  told  that  be  could  be  excused. 
No  formal  action  In  relation  to  tne  adjust- 
ment of  the  loss  by  the  board  of  directors  ap- 
pears to  have  been  taken.  Nothing  further 
was  done  and  this  action  to  recover  the  loss 
was  commenced.  At  the  close  of  the  evi- 
dence, the  defendant  moved  to  dismiss  the 
complaint,  which  motion  being  denied  and  ex- 
ception to  that  ruling  taken  the  cause  was 
submitted  to  the  Jury,  which  found  a  verdict 
for  the  plaintiffs.  The  learned  trial  Judge 
charged  that  lighting  the  bonfire  was  a  breach 
of  the  condition  of  the  policy,  and  the  plain- 
tiffs could  not  recover  unless  the  Jury  should 
find  the  defendant  had  waived  that  breach. 
He  said:  "It  was  a  condition  made  for  Its 
benefit,  and  if,  for  one  reason  or  another,  it 
chose  to  say,  'We  will  not  defend  ourselves 
because  of  the  breach  of  that  condition.  We 
will  allow  you  to  build  a  fire  as  you  did,  and 
will  pay  you  In  case  a  loss'  results,'  then  the 
plaintiffs  may  recover  notwithstanding  the 
breach  of  that  condition.  Such  a  waiver  may 
be  made  by  express  language  to  that  effect, 
or  the  company  may  make  such  a  waiver  by 
acts  from  wBich  the  Intention  to  waive  may 
be  Inferred  or  from  which  a  waiver  follows 
as  a  legal  result  Where,  after  knowledge  of 
the  forfeiture  of  a  policy  the  insurer  rec- 
ognizes its  continued  validity,  does  acts  based 
thereon,  and  requires  the  insured  by  virtue 
thereof  to  do  some  act  or  Incur  some  trouble 
or  expense,  the  forfeiture  Is  as  a  matter  of  law 
waived,  and  such  a  waiver  need  not  be  based 
upon  any  new  agreement  or  upon  estoppel. 
It  exists  when  there  Is  an  intention  to  waive 
unexpressed,  but  clearly  to  be  inferred  from 
the  circumstances,  or  when  there  Is  no  such 
intention  in  fact,  but  the  conduct  of  the  in- 
surer has  misled  the  insured  into  acting  up- 
on a  reasonable  belief  that  the  company  has 
waived  some  provision  of  the  policy."  Waiver 
was  the  only  issue  submitted  to  the  jury,  and 
to  the  submission  of  that  issue  the  defendant 
excepted.  The  Appellate  Division  reversed 
the  judgment  entered  upon  the  verdict  and 
the  order  denying  defendant's  motion  for  a 


new  trial,  the  order  of  reversal  stating  that  It 
was  made  upon  questions  of  law  only,  the 
facts  having  been  examined  and  no  error 
found  therein 

The  law  as  to  what  constitutes  a  waiver 
was  correctly  laid  down  by  the  trial  judge 
substantially  In  the  language  used  by  this 
court  in  Eiernan  v.  Dutchess  County  Mut 
Insurance  Company,  150  N.  Y.  190,  44  N.  E. 
688,  and  repeated  in  Walker  v.  Phoenix  In- 
surance Company,  156  N.  Y.  628,  51  N.  E. 
398.    But  the  question  remains  whether  the 
doctrine  of  waiver  is  applicable  to  this  case. 
While  that  doctrine  and  the  doctrine  of  equi- 
table, estoppel  are  often  confused  in  Insurance 
litigation,  there  Is  a  clear  distinction  between 
the  two.    A  waiver  is  the  voluntary  aban- 
donment or  relinquishment  by  a  party  of 
some  right  or  advantage.    As  said  by  my 
brother  Vann  in  the  Eiernan  Case:  "The 
law  of  waiver  seems  to  be  a  technical  doc- 
trine, introduced  and  applied  by  the  courts 
for  the  purpose  of  defeating  forfeitures. 
*   *   *   While  the  principle  may  not  be  easi- 
ly classified,  It  Is  well  established  that,  if 
the  words  and  acts  of  the  insurer  reasonably 
justify  the  conclusion  that  with  full  knowl- 
edge of  all  the  facts  it  intended  to  abandon 
or  not  to  Insist  upon  the  particular  defense 
afterwards  relied  upon,  a  verdict  or  finding  to 
that  effect  establishes  a  waiver,  which.  If  It 
once  exists,  can  never  be  revoked."  The  doc- 
trine of  equitable  estoppel,  or  estoppel  In  pais, 
Is  that  a  party  may  be  precluded  by  his  acta 
and  conduct  from  asserting  a  right  to  the  det- 
riment or  prejudice  of  another  party  who,  en- 
titled to  rely  on  such  conduct,  has  acted  upon 
it.  The  rule  prevailing  in  this  state,  that  an 
insurance  company  will  not  be  permitted  to 
defeat  a  recovery  on  a  policy  Issued  by  it  by 
proving  the  existence  of  facts  which  render 
it  void  where  it  had  full  knowledge  of  the 
facts  when  the  policy  was  Issued  (Robbins  t. 
Springfield  P.  &  M.  Ins.  Co.,  149  N.  Y.  477,  44 
N.  E.  159),  rests  rather  on  the  doctrine  of 
estoppel  than  on  that  of  waiver.  As  already 
said,  the  doctrine  of  waiver  is  to  relieve 
against  forfeiture  It  requires  no  considera- 
tion for  a  waiver,  nor  any  prejudice  or  injury 
to  the  other  party.  The  provision  cited  from 
the  policy  in  this  case,  however,  Is  not  a  con- 
dition the  breach  of  which  works  any  forfei- 
ture. It  Is  simply  an  exception  from  the  risk 
insured  against.   In  other  words,  the  policy 
does  not  cover  a  loss  arising  from  any  of  the 
causes  specified  in  the  by-law ;  but  neverthe- 
less it  remains  in  full  force  and  effect  until 
the  subject-matter  of  the  insurance  Is  de- 
stroyed.  During  the  burning  of  this  bonfire, 
had  the  plaintiffs'  barn  caught  fire  from  any 
other  cause,  even  from  another  bonfire  more 
than  50  feet  distant  from  the  building,  the 
plantiffs  would  have  been  entitled  to  their  in- 
surance.  Matson  v.  Farm  Buildings  Ins.  Co, 
73  N.  Y.  310,  29  Am.  Rep.  149.  To  recover  In 
this  case,  it  was  therefore  necessary  for  the 
plaintiffs  to  establish,  not  that  the  defendant 
waived  the  breach  of  a  condition  of  the  poll- 
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cy,  bat  that  in  some  way  the  obligation  of  the 
defendant  was  so  extended  as  to  Include  loss 
from  a  bonfire  situated  within  fifty  feet  of 
the  insured  buildings.  There  is  no  pretense 
that  any  oral  contract  between  the  parties 
included  such  a  loss ;  and  hence  there  can  be 
no  right  to  a  reformation  of  the  policy.  The 
only  other  ground  on  which  the  plaintiffs 
could  succeed  was  by  establishing  that  the 
defendant  has  estopped  itself  from  denying 
that  the  loss  fell  within  the  terms  of  the  poli- 
cy by  some  action  or  conduct  which  had  mis- 
led the  plaintiffs  to  their  injury. 

There  Is  no  evidence  In  the  record  to  sup- 
port such  a  claim.  Shortly  after  the  fire  one 
of  the  plaintiffs  was  Informed  by  the  three 
directors  who  visited  him  that  they  could 
not  adjust  the  loss  because  the  fire  was  oc- 
•easloDed  by  a  cause  excepted  from  the  policy. 
They  directed  the  preparation  of  proofs  of 
loss  and  referred  him  to  the  board  of  direc- 
tors. This  was  the  course  of  procedure  pre- 
scribed by  the  by-laws.  There  was  no  mis- 
representation by  any  of  the  officers  of  the 
defendant.  The  plaintiff  knew  how  the  fire 
was  caused,  and  his  attention  had  been  called 
to  the  exceptions  in  the  risks  insured  against 
The  expenditures  incurred  by  him  in  prepar- 
ing the  proofs  of  loss  and  attending  the  meet- 
ing of  the  directors  were  made  with  full 
knowledge  of  the  facts.  It  might  have  hap- 
pened that  the  directors  would  allow  or  com- 
promise his  claim,  at  least  that  was  tbe  only 
chance  the  plaintiffs  had  of  being  paid  their 
loss  In  whole  or  in  part.  No  expenses  Incur- 
red In  tbe  plaintiffs'  unsuccessful  efforts  can 
be  justly  charged  to  the  action  of  the  defend- 
ant 

•  The  views  we  have  expressed  are  sup- 
ported by  authorities  in  other  states.  In 
Knights,  etc.,  v.  Foot,  166  Ind.  367,  77  N.  E. 
738,  a  policy  of  a  life  insurance  company  ex- 
cepted death  during  pregnancy.  The  in- 
sured died  while  pregnant  It  was  held  that 
the  limitation  contained  In  the  policy  was  an 
exception,  not  a  condition,  and  that  the  doc- 
trine of  waiver  had  no  application.  In  Mc- 
Coy v.  Association,  92  Wis.  577,  66  N.  W.  697, 
47  L.  R.  A.  681,  suicide  was  excepted  In  an 
insurance  policy.  Death  having  been  caused 
by  suicide,  it  was  held  that  neither  waiver 
nor  equitable  estoppel  could  uphold  a  recov- 
ery. We  are  not  disposed  to  go  to  the  length 
of  the  learned  Supreme  Court  of  Wisconsin, 
but  are  inclined  to  the  opinion  tbat  an  Insur- 
ance company  may  estop  itself  from  denying 
that  an  excepted  cause  of  loss  is  covered  by 
its  policy.  The  Supreme  Court  of  Indiana  in 
the  case  cited  from  that  state  intimates  the 
same  view. 

It  has  been  suggested  that,  under  tbe  de- 
cision we  are  about  to  make,  insurance  com- 
panies, to  avoid  the  law  of  waiver,  will 
change  tbe  terms  of  their  policies,  and,  In- 
stead of  inserting  conditions  the  breach  of 
which  render  a  policy  void,  provide  that  in 
case  of  such  a  breach  the  policy  shall  not  cov- 
-er  the  loss.  There  is  no  such  danger.  A  pro- 


i  vision  of  the  kind  suggested  would  be  just  as 
jrach  a  forfeiture  as  If  expressed  in  the  form 

!  aow  In  use,  that  the  policy  shall  be  void. 

I     The  order  of  the  Appellate  Division  should 

)  be  affirmed  and  judgment  absolute  entered 
against  the  plaintiffs  on  the  stipulation,  with 
costs  in  all  courts. 

GRAY,  O'BRIEN,  VANN,  WERNER,  WIL- 
LARD  BARTLETT,  and  CHASE,  JJ.,  concur. 

Ordered  accordingly. 


(169  Ind.  316) 

TOLEDO,  ST.  L.  &  W.  R.  CO.  v.  LONG. 

(No.  20,577.) 
(Supreme  Court  of  Indiana.  Nov.  26,  1907.) 

Constitutional  Law— Class  Legislation. 

Burns'  Ann.  St  1901,  §§  7056.  7057,  pro- 
viding that  every  company,  corporation,  or  as- 
sociation doing  business  in  the  state  shall  be 
required  to  pay  its  employes,  engaged  in  manual 
or  mechanical  labor,  at  least  once  a  month,  and 
proscribing  a  penalty  for  noncompliance,  is  vio- 
lative of  the  fourteenth  amendment  of  the  fed- 
eral Constitution,  as  imposing  on  companies, 
corporations,  and  associations,  burdens  not  im- 
posed on  individuals. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  88  651-655.] 

Appeal  from  Circuit  Court,  Clinton  County; 
Joseph  Claybaugb,  Judge. 

Action  by  Charles  J.  Long  against  the  To- 
ledo, St.  Louis  &  Western  Railroad  Company. 
From  a  judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

Guenther  &  Clark,  Clarence  Brown,  and 
Chas.  A.  Schmettan,  for  appellant  A.  H. 
Boulden  and  Henry  N.  Spaan,  for  respondent. 

MONKS,  C.  J.  This  action  was  brought 
by  appellee,  an  employe  of  appellant,  for 
the  recovery  of  wages  for  manual  labor ;  also 
to  recover  penalties  and  attorney's  fees  un- 
der sections  7056,  7057  Burns'  Ann.  St  1901, 
being  sections  1  and  2,  c  21,  p.  36,  Acts  1885. 
An  answer  and  counterclaim  were  filed  by 
appellant  A  trial  of  said  cause  by  jury  re- 
sulted in  a  verdict  in  favor  of  appellee  for 
the  wages,  penalties,  and  attorney's  fees; 
and  over  a  motion  for  a  new  trial  judgment 
was  rendered  thereon  against  appellant  Sev- 
eral of  the  causes  for  a  new  trial  call  in  ques- 
tion the  right  of  the  appellee  to  recover  said 
penalty  and  attorney's  fees  under  said  sec- 
tions of  the  statute. 

It  is  insisted  by  appellant  that  said  sections 
7056,  7057,  supra,  are  in  violation  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  citing,  among  other  authori- 
ties, the  following:  Railroad  Co.  v.  Morris, 
65  Ala.  193;  Railroad  Co.  v.  Moss,  60  Miss. 
641;  San  Antonio,  etc.,  R  Co.  v.  Wilson,  4 
Willson,  Civ.  Cas.  Ct  App.  §  324,  pp.  567-576, 
19  S.  W.  910;  Gulf,  etc.,  R.  Co.  v.  Ellis,  165 
U.  S.  150,  17  Sup.  Ct  255,  41  L.  Ed.  666; 
Davidson  v.  Jennings,  27  Colo.  137,  60  Pac. 
354,  48  L.  R  A.  340,  83  Am.  St  Rep.  40. 
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Said  sections  read  as  follows:  "Sec.  7056. — 
(1)  That  every  company,  corporation  or  as- 
sociation now  existing,  or  hereafter  organ- 
ized and  doing  business  In  this  state,  shall, 
in  the  absence  of  a  written  contract  to  the 
contrary,  be  required  to  make  fnll  settle- 
ment with,  and  full  payment  In  money  to, 
its  employes,  engaged  in  manual  or  mechan- 
ical labor,  for  such  work  and  labor  done 
or  performed  by  said  employes  for  such  com- 
pany, corporation  or  association  at  least  once 
In  every  calendar  month  of  the  year. 

"Sec.  7057. — (2)  If  any  company,  corpora- 
tion or  association  shall  neglect  to  make  such 
payment,  such  employe  may  demand  the  same 
of  said  company,  corporation  or  association, 
or  any  agent  of  said  company,  corporation  or 
association,  upon  whom  summons  might  be  Is- 
sued In  a  suit  for  such  wages,  and  if  said  com- 
pany, corporation  or  association  shall  neglect 
to  pay  the  same  for  thirty  days  thereafter, 
said  company,  corporation  or  association  shall 
be  liable  to  a  penalty  of  one  dollar  for  each 
succeeding  day,  to  be  collected  by  such  em- 
ploye In  a  suit  (together  with  reasonable  at- 
torney's fees  in  said  suit)  for  wages  withheld: 
provided,  That  said  penalty  shall  in  no  in- 
stance exceed  twice  the  amount  due  and  with- 
held." 

It  will  be  observed  that  said  sections,  so 
far  as  they  affect  employers,  only  apply  to 
"every  company,  corporation  or  association," 
and,  so  far  as  their  employes  are  concerned, 
only  apply  to  those  "engaged  In  manual  or  me- 
chanical labor  for  every  company,  corporation 
or  association,"  but  deny  the  right  to  such  of 
their  employes  as  are  not  "engaged  In  manual 
or  mechanical  labor."  Employes  of  an  Indi- 
vidual, although  engaged  in  manual  or  me- 
chanical labor  for  such  Individual,  are  exclud- 
ed from  the  benefit  of  said  sections  of  the  stat- 
ute. They  give  the  right  to  recover  penal- 
ties and  attorney's  fees  to  a  certain  class  of 
employes  of  companies,  corporations,  and  as- 
sociations, but  deny  such  right  to  the  same 
class  of  employes  of  an  Individual  engaged 
in  the  same  business  under  the  same  con- 
ditions. They  impose  new  burdens  on  "every 
company,  corporation  and  association"  doing 
business  in  the  state,  while  an  Individual  en- 
gaged In  like  business  under  like  circum- 
stances and  conditions  is  left  without  any 
such  burden.  This  brings  said  sections  within 
the  rule  declared  in  Bedford  Quarries  Co.  v. 

Bough,  168  Ind.   ,  80  N.  E.  529,  and  the 

cases  there  cited,  and  upon  the  authority  of 
said  case  we  hold  that  they  are  unconsti- 
tutional. 

Appellant  urges  that  said  sections  are  un- 
constitutional for  other  reasons,  but  as  they 
are  unconstitutional  on  the  ground  mentioned 
the  same  are  not  considered.  As  said  sec- 
tions do  not  put  railroads  in  a  class  by  them- 
selves, as  does  the  employer's  liability  act, 
we  are  not  required  to  determine  whether  or 
not  such  a  classification,  If  made,  would  ren- 
der said  sections  valid  as  to  railroads. 

Other  questions  are  argued;  but,  as  they 


are  either  not  properly  presented  In  the 
brief  or  may  not  arise  on  another  trial,  they 
are  not  considered.  It  follows  that  tbe  low- 
er court  erred  in  overruling  appellant's  mo- 
tion for  a  new  trial. 

Judgment  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for 
further  proceedings  not  inconsistent  with  this 
opinion. 


(169  Ind.  «•) 

ELLIS  v.  STATE.  (No.  21.048.) 
(Supreme  Court  of  Indiana.   Nov.  26,  1907.) 

Intoxicating  Liquors— Offenses— Selling 

Liquob  to  Minor— Evidence. 

Evidence  held  to  sustain  a  conviction  for 
selling  liquor  to  a  minor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  29,  Intoxicating  Liquors,  §§  300-320.] 

Appeal  from  Circuit  Court,  Adams  County; 
R.  K.  Erwin,  Judge. 

Lafayette  Ellis  was  convicted  of  selling 
liquor  to  a  minor,  and  he  appeals.  Affirmed. 

Peterson  &  Moran,  for  appellant  James 
Bingham.  Atty.  Gen.,  and  White,  Dow  ling  & 
Gavins,  for  the  State. 

HADLEY,  J.  Appellant  was  found  guilty 
of  selling  liquor  to  a  minor.  The  only  ques- 
tion he  presents  in  this  appeal  is  the  correct- 
ness of  his  conviction.  He  insists  that  It  was 
erroneous  and  contrary  to  law,  because  his 
guilt  was  not  established  beyond  a  reasonable 
doubt  by  suflicient  evidence. 

Three  lads  together  went  into  appellant's 
saloon.  They  had  not  previously  known  ap- 
pellant They  all  testified  that  Egley  bought 
three  glasses  of  beer.  Two  testified  that  tbe 
beer  was  purchased  of  the  bartender,  but 
could  not  say  whether  appellant  was  or  was 
not  tbe  bartender.  The  third  testified  posi- 
tively that  the  defendant  whom  he  pointed 
out,  was  the  man  who  sold  tbe  beer  to  Egley. 
The  defendant  himself  denied  the  sale,  and  of 
ever  seeing  the  boys,  to  his  knowledge.  The 
trial  was  by  the  court.  The  witnesses  were 
all  before  him.  He  had  opportunity  to  ob- 
serve their  manner  as  witnesses.  Tbe  body 
of  the  evidence  convinced  him  of  appellant's 
guilt  beyond  a  reasonable  doubt  and  we  can- 
not disturb  the  judgment 

Judgment  affirmed. 


(169  Ind.  370 

PRINCESS  AMUSEMENT  CO.  v.  METZ- 
GER,  Chief  of  Police,  et  al.   (No.  20.984.) 

(Supreme  Court  of  Indiana.  Nov.  26,  1907.) 

1.  Injunction— Void  Ordinances. 

That  a  city  ordinance  is  void  is  not  alone 
suflicient  ground  for  enjoining  its  enforcement 
TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  §  155.] 

2.  Mcnicipal  Corpob ati on s— Ordinances- 
Prohibition  of  Skating  Rink— Viola- 
tion—Nuisance. 

The  erection  of  a  building  to  be  used  as  A 
skating  rink  is  not  a  violation  of  an  ordinance 
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which  prohibits  the  location,  erection,  and  main- 
tenance or  establishment  and  maintenance  of  a 
skating  rink,  and  makes  a  rink  erected  in  rela- 
tion thereof  a  nuisance,  and  therefore  the  build- 
ing itself  is  not  a  nuisance. 
8.  Injunction  — Subjects  of  Relief  — En- 
forcement of  City  Ordinance— Anttcipat-. 
ed  Violation  of  Right. 

The  enforcement  of  an  ordinance  prohibit- 
ing the  establishment  and  maintenance  of  a 
sknting  rink  will  not  be  enjoined,  where  plain- 
tiff, who  contemplated  erecting  one,  was  pro- 
ceeding upon  the  mistaken  theory  that  the  ordi- 
nance prohibited  the  mere  erection  of  the  rink 
without  obtaining  the  city's  permit,  since  prose- 
cution for  violation  of  the  ordinance  was  not  im- 
pending or  imminent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  f  9.] 

4.  Same— Actions— Sufficiency  of  Allega- 
tions. 

In  an  action  to  enjoin  the  enforcement  of 
a  city  ordinance,  an  allegation  that  a  city  offi- 
cer, acting  under  an  ordinance  prohibiting  the 
establishment  and  maintenance  of  a  skating 
rink,  threatens  to  and  will  continue  to  enforce 
the  ordinance  by  refusing  to  consider  applica- 
tions and  specifications  for  the  construction  of 
the  building,  does  not  show  an  enforcement  or 
an  attempt  to  enforce  the  ordinance,  where  the 
construction  of  the  building  would  not  be  a  vio- 
lation of  the  ordinance. 

6.  Appeal—  Bbiefs— Failure  to  Incorporate 

Complaint. 

Where  appellant  fails  to  set  out  in  its  brief 
a  paragraph  of  the  complaint,  or  a  succinct 
statement  thereof,  as  required  by  Supreme  Court 
Rule  22  (55  N.  E.  v),  requiring  appellant's  brief 
to  contain  "a  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and  ex- 
ception relied  on,"  etc.,  he  waives  the  determin- 
ation of  its  sufficiency  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3095.] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty ;  James  M.  Leathers,  Judge. 

Action  by  the  Princess  Amusement  Com- 
pany against  Robert  Metzger,  as  chief  of  po- 
lice, and  others,  to  enjoin  the  enforcement  of 
an  ordinance.  Judgment  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

William  S.  Taylor  and  Charles  A.  Weathers, 
for  appellant.  Frederick  E.  Matson,  C.  D. 
Bowen,  and  Joseph  F.  Cowern,  for  appellees. 

MONKS,  C.  J.  This  suit  was  brought  by 
appellant  against  the  city  of  Indianapolis,  Its 
chief  of  police,  board  of  public  safety,  and 
building  Inspector  to  enjoin  the  enforcement 
of  an  ordinance  of  said  city  on  the  ground 
that  the  same  Is  void.  The  separate  demur- 
rer of  each  appellee  to  said  complaint  for 
want  of  facts  was  sustained  to  each  para- 
graph thereof,  and,  appellant  refusing  to 
plead  further,  judgment  was  rendered  in  fa- 
vor of  appellees. 

The  errors  assigned  call  in  question  the  ac- 
tion of  the  court  in  sustaining  said  demur- 
rers. It  appears  from  the  first  paragraph  of 
complaint  which  is  set  out  in  appellant's 
brief,  as  required  by  clause  5  of  rule  22  of 
this  court,  that  appellant  Is  a  corporation  or- 
ganized under  the  laws  of  this  state;  "that 
defendant  Thomas  A.  Wintcrowd  Is  the  duly 
appointed.  qualified,  and  acting  building  In- 
spector of  the  city  of  Indianapolis,  Ind., 


charged  with  the  duty  of  approving  all  plans 
and  specifications  of  buildings  to  be  con- 
structed in  Indianapolis,  and  it  <«  made  his 
duty  to  approve  all  plans  complying  with  the 
city  ordinances  end  laws  of  Indianapolis, 
Ind. ;  that,  In  pursuance  to  the  provisions  of 
Its  articles  of  Incorporation;  plaintiff  pur- 
chased and  Is  now  the  owner  of  the  following 
described  real  estate  in  Marion  county,  Ind. 
[describing  it] ;  that  plaintiff  purchased  same 
for  the  purpose  of  building  thereon  and  oper- 
ating a  skating  rink,  and  paid  therefor  more 
than  $17,000;  that  at  the  date  of  said  pur- 
chase there  was  no  city  ordinance  or  state 
law  prohibiting  the  owning,  building  or,  op- 
erating of  a  skating  rink  in  Indianapolis; 
that  at  said  date  there  existed  a  city  ordi- 
nance authorizing  the  licensing  and  operation 
of  skating  rinks;  that  there  is  now,  and  was 
at  the  dote  of  said  purchase,  a  dwelling  house 
used  for  resident  purposes  within  less  than 
100  feet  of  sa  Id  real  estate ;  that  the  plaintiff 
purchased  said  real  estate  for  the  purpose  of 
building  thereon  a  hall  to  be  used  as  a  public 
hall  and  as  a  health  resort,  and  especially  to 
be  used  as  a  skating  rink ;  that  in  pursuance 
to  said  purpose  and  authority,  and  at  great 
cost  the  plaintiff  caused  to  be  prepared  by  a 
skillful  and  learned  architect  plans  and  speci- 
fications for  the  construction  of  a  beautiful 
and  spacious  hall,  which  plans  and  specifica- 
tions of  said  proposed  building  in  all  respects 
complied  with  all  the  laws  and  regulations 
of  the  city  ordinance  of  Indianapolis,  Ind., 
regulating  the  construction  of  such  buildings, 
except  as  hereinafter  set  out;  that  plaintiff 
proposes  and  Intends  and  will  use  Bald  build- 
ing as  a  public  hall  and  for  conducting  a  skat- 
ing rink,  within  reasonable  hours,  for  a  part 
of  the  year,  from  9  a.  m.  to  11  p.  m.  o'clock ; 
that  the  same  will  be  conducted  and  main- 
tained in  an  orderly  and  legitimate  manner 
and  in  such  manner  as  to  not  be  a  private  or 
public  nuisance,  and  in  such  a  manner  as  not 
to  annoy  or  injure  the  public;  that  no  disor- 
derly or  Immoral  couduct  will  be  allowed; 
that  said  building  will  be  constructed  of  brick 
and  the  very  best  building  material  and  will 
be  modern  in  all  respects;  that  the  defend- 
ants know  such  to  be  the  purpose  of  plaintiff; 
that  subsequent  to  the  organization  of  plain- 
tiff and  the  purchase  of  said  lots,  and,  for 
the  purpose  of  preventing  plaintiff  from  con- 
structing said  building  and  operating  therein 
a  skating  rink  as  aforesaid,  there  was  duly 
passed  by  the  city  council  of  Indianapolis, 
and  approved  by  the  mayor  thereof,  an  ordi- 
nance which  is  in  words  and  figures  as  fol- 
lows [setting  out  said  ordinance] ;  that,  after 
the  passage  of  said  ordinance,  plaintiff  filed 
with  defendant  Thomas  A  Winterowd,  In- 
spector of  buildings,  plans  and  specifications 
for  said  building,  and  that  same  complied 
with  nil  the  ordinances  of  Indianapolis  regu- 
lating buildings  of  this  character,  except  the 
sknting  rink  ordinance  hereinbefore  set  out, 
and  requested  :n»  approval  of  same  and  a  per- 
mit to  build  said  hall;  that  said  defendant 
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WInterowd,  as  building  inspector,  admitted 
that  eald  plans  and  specifications  entitled 
plaintiff  to  an  approval  and  a  permit  to  build, 
except  for  the  provisions  of  said  skating  rink 
ordinance ;  that  the  defendant  WInterowd  de- 
clared that,  under  the  provisions  of  said  skat- 
ing rink  ordinance,  it  was  unlawful  to  con- 
struct such  a  building,  and  that  It  was  unlaw- 
ful for  him,  as  building  inspector,  to  give  his 
approval  to  the  plans  and  specifications  or 
authorize  a  permit  for  the  construction  of 
same,  and  that  he  would  not  at  any  time  in 
the  future  consider  said  plans  or  give  his  ap- 
proval thereto,  and  that  he  would  abate  the 
construction  and  operation  of  a  skating  rink ; 
that  the  said  defendant  WInterowd,  acting 
under  said  invalid  ordinance,  threatens  to, 
and  will,  in  violation  of  plaintiff's  rights,  con- 
tinue to  enforce  said  skating  rink  ordinance 
by  refusing  to  consider  any  and  all  applica- 
tions and  specifications  for  the  construction 
of  the  building  hereinbefore  referred  to  on 
said  real  estate.  That  the  defendant  WIn- 
terowd, as  building  inspector,  and  the  defend- 
ants Lew  W.  Cooper,  Charles  W.  Tutewiler, 
and  William  Schoppenhorst,  constituting  the 
board  of  public  safety  of  Indianapolis,  and 
Robert  Metzger,  chief  of  police  of  Indian- 
apolis, and  the  city  of  Indianapolis,  are 
threatening  to,  and  will,  In  violation  of  plain- 
tiff's rights,  wrongfully  and  without  authori- 
ty enforce  against  the  plaintiff,  its  officers, 
employes,  and  agents  said  invalid  skating 
rink  ordinance,  In  order  to  prevent  plaintiff 
from  constructing  a  skating  rink  hall  accord- 
ing to  the  plans  and  specifications  hereinbe- 
fore referred  to,  and  are  threatening  to,  and 
will,  unless  restrained,  cause  the  arrest  of 
the  plaintiff's  officers,  agents,  and  employes 
If  plaintiff  attempts  the  construction  of  said 
hall  or  operation  of  a  skating  rink  in  said 
hall ;  that  they  will  cause  the  arrest  and  Im- 
prisonment of  plaintiff's  said  agents,  officers, 
and  employes  and  the  assessment  of  fines 
against  the  plaintiff,  and  in  divers  other  ways 
harass  and  Injure  the  plaintiff,  and  prevent  it 
from  constructing  or  operating  said  building 
as  a  skating  rink,  and  thereby  prevent  plain- 
tiff from  the  lawful  use  of  its  said  property 
to  its  very  great  irreparable  injury;  that 
plaintiff  has  no  adequate  remedy  at  law  to 
prevent  said  wrongful  act"  Said  paragraph 
further  alleges  the  grounds  upon  which  said 
skating  rink  ordinance  is  claimed  to  be  void. 
Then  follows  a  prayer  that  defendants  and 
each  of  them  be  enjoined  from  enforcing  said 
skating  rink  ordinance. 

Said  ordinance  provides:  "That  It  shall 
hereafter  be  unlawful  for  any  person,  part- 
nership or  corporation  to  locate,  build,  erect 
and  maintain,  or  to  establish  and  maintain  any 
skating  rink  for  roller  skating  in  the  city  of 
Indianapolis  within  one  hundred  feet  of  any 
dwelling  house  used  for  resident  purposes" 
or  "within  any  block  or  square  upon  which 
there  Is  a  church  or  public  school  building." 
"Any  person,  partnership  or  corporation  viol- 
ating any  provision  of  the  ordinance  shall  be 


fined  in  the  sum  of  one  hundred  dollars  for 
the  first  offense  and  the  sum  of  twenty-five 
dollars  for  each  additional  offense  and  every 
day  said  ordinance  Is  violated  shall  constitute 
an  additional  offense."  Section  4  o:  said  or- 
dinance provides  that  "any  skating  rink  for 
roller  skating  erected  or  established  In  viola- 
tion of  this  ordinance  shall  be  deemed  a  nui- 
sance, and  may  be  abated  as  such ;  and  it  Is 
hereby  made  the  duty  of  the  building  inspector 
of  the  city  of  Indianapolis  to  abate  the  same 
as  a  nuisance  by  proper  steps  taken."  It  is 
proper  to  say  that  the  mere  fact  that  an  or- 
dinance of  the  city  is  void  does  not  furnish 
sufficient  ground  for  enjoining  Its  enforce- 
ment. 22  Cyc.  891,  892  ;  2  High  on  Inj. 
(4th  Ed.)  1244;  McQuillan's  Municipal  Ord. 
§  285;  Smith  v.  Smith,  159  Ind.  388,  389- 
891,  65  N.  E.  183;  City  of  Rushvllle  v. 
Rushville,  etc.,  Co.,  132  Ind.  575,  587,  28  N.  E. 
853,  15  L.  R.  A.  321;  Davis  v.  Fasig,  128 
Ind.  271,  276,  27  N.  E.  726.  It  will  be  ob- 
served that  locating,  building,  erecting,  or 
establishing  "any  skating  rink  for  roller  skat- 
ing" within  the  prohibited  limits  Is  not  a 
violation  of  said  ordinance,  unless  it  Is  also 
maintained  as  such.  The  same  may  be  locat- 
ed, built,  erected,  or  established  without  com- 
mitting any  offense  under  said  ordinance  If 
not  maintained  for  that  purpose.  It  is  clear 
from  the  provisions  of  said  ordinance  that 
there  can  be  no  prosecution  against  appellant 
or  its  officers  for  a  violation  thereof  until 
said  building  Is  erected  and  maintained  as  "a 
skating  rink  for  roller  skating."  It  follows 
that'  the  same  cannot  be  deemed  a  nuisance 
under  section  4  of  said  ordinance,  unless 
maintained  as  "a  skating  rink  for  roller  skat- 
ing." The  nuisance  under  said  section  con- 
sists in  maintaining  the  building  for  the  pur- 
pose made  unlawful  by  said  ordinance,  and 
not  in  the  building  itself.  In  such  case  It  Is 
only  the  unlawful  use  that  can  be  abated.  1 
Am.  &  Eng.  Ency.  of  Law,  78b,  and  note  4; 
Bloomhuff  v.  State,  8  Blackf.  205;  Barclay  v. 
Commonwealth,  25  Pa.  503,  64  Am.  Dec  715; 
Brightman  v.  Inhabitants,  etc.,  65  Me.  426, 
20  Am.  Rep.  711;  Gray  v.  Ayrea,  7  Dana 
(Ey.)  375, 32  Am.  Dec  107,  and  note  page  111; 
Ely  v.  Supervisors,  86  N.  T.  297;  Welch  t. 
Stowell,  2  Doug.  (Mich.)  332.  It  appears  from 
said  paragraph  that  the- building  has  not  been 
erected  for  the  reason  that  the  Inspector  of 
buildings  has  refused,  and  will  continue  to 
refuse,  to  grant  the  proper  permit  therefor 
on  account  of  the  ordinance  complained  of. 
It  Is  the  theory  of  appellant  as  shown  by 
said  paragraph  that  It  has  no  right  to,  and 
cannot  legally,  erect  said  building  without 
first  obtaining  a  permit  so  to  do  from  the 
building  Inspector  of  said  city.  It  Is  evident, 
therefore,  that  the  threatened  prosecutions  of 
appellant  and  Its  officers  for  a  violation  of 
said  ordinance  alleged  in  said  paragraph  are 
not  impending  or  imminent,  nor  Is  there  any 
showing  or  reasonable  ground  for  believing 
that  said  city  or  its  officers  are  about  to  com- 
mence the  prosecutions  or  cause  the  arrests 
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alleged.  Under  such  facts,  there  Is  no  ground 
for  Injunction  even  If  said  ordinance  is  void 
as  claimed  by  appellant,  a  question  we  need 
uojt  and  do  not  decide.  1  High  on  Inj.  i 
22,  p.  37;  2  Beach  on  Inj.  |  1301;  1  Spell, 
on  Inj.  I  660  ;  22  Cyc.  757,  758;  16  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  361;  Smith 
v.  Smith,  159  Ind.  388,  65  N.  E.  183;  Pugh 
v.  Irish,  43  Ind.  415;  Board  v.  Smith,  48 
Kan.  331,  29  Pac.  505;  City  of  Kansas  v. 
Hobbs,  62  Kan.  866,  62  Pac.  324,  and  cases 
cited;  Mason  v.  City  of  Independence,  61 
Kan.  188,  59  Pac.  272,  and  cases  cited ;  City 
of  Hutchinson  v.  Delano,  46  Kan.  845,  350, 
26  Pac.  740,  and  cases  cited ;  Lester  &  Co.  v. 
City  of  St  Louis,  169  Mo.  227,  234,  235,  69  8. 
W.  300,  and  authorities  cited;  Brookllne  v. 
Mackintosh,  133  Mass.  215;  Newark  Aque- 
duct Bd.  v.  Passaic,  46  N.  J.  Eq.  552,  20  AtL 
54,  22  Atl.  55,  and  cases  cited. 

The  allegation  that  said  building  inspector, 
"acting  under  said  Invalid  ordinance,  threat- 
ens to,  and  will,  in  violation  of  plaintiffs 
rights,  continue  to  enforce  said  skating  rink 
ordinance  by  refusing  to  consider  any  and  all 
applications  and  specifications  for  the  con- 
struction of  the  building  hereinbefore  refer- 
red to  on  said  real  estate,"  does  not  show  an 
enforcement  of  or  an  attempt  to  enforce  the 
skating  rink  ordinance  by  said  building  In- 
spector.  If  the  theory  of  appellant  that  said 
skating  rink  ordinance  is  void  is  correct,  it 
may  be  that  said  paragraph  shows  that  said 
building  inspector  is  refusing  to  perform  his 
duty  under  the  ordinances  regulating  the  erec- 
tion of  buildings  in  said  city ;  but,  as  this  is 
not  an  action  to  compel  him  to  perform  any 
duty,  we  express  no  opinion  on  that  question. 
In  such  case  the  remedy,  if  any,  is  an  action 
to  compel  the  building  inspector  to  Issue  the 
building  permit  to  appellant,  and  not  a  suit 
for  Injunction.    If  said  ordinance  is  valid, 
however,  no  such  action  can  be  maintained. 
It  follows  that  the  demurrer  was  properly 
sustained  to  said  first  paragraph.   As  appel- 
lant has  failed  to  set  out  In  Its  brief  the  sec- 
ond paragraph  of  the  complaint,  or  a  con- 
densed or  succinct  statement  thereof  as  Is 
required  by  rule  22  of  this  court  (55  N.  E.  v), 
it  has  waived  the  determination  of  the  suf- 
ficiency thereof  to  withstand  the  demurrer 
for  want  of  facts.    Schreiber  v.  Worm,  164 
Ind.  7,  9,  10,  72  N.  E.  852 ;  Tuthlll,  etc.,  Co. 
v.  Holllday,  164  Ind.  13,  14,  72  N.  E.  872. 
Judgment  affirmed. 


(168  Ind.  370) 

BALTIMORE  &  O.  R.  CO.  v.  FREEZE. 

(No.  20,969.) 

(8upreme  Court  of  Indiana.   Nov.  26,  1906.) 

1.  Judgment  —  Conclusiveness  —  Judgment 
of  Court  of  Other  State  —  Validity  — 
Garnishment— Jurisdiction. 

Statutes  of  Illinois  provide  that  wages 
earned  and  payable  without  the  state  shall  be 
exempt  from  garnishment  in  cases  where  the 
cause  of  action  also  arose  outside  of  Illinois, 
unless  the  defendant  is  personally  served  with 
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frocess.  A  creditor  sued  In  a  justice's  court  In 
llinois  a  debtor  residing  in  Indiana,  and  gar- 
nished his  employer,  who  was  indebted  to  him 
for  wages  earned  and  payable  in  Indiana,  and 
who,  as  such  garnishee,  was  compelled  to  pay 
the  judgment  recovered  against  the  debtor.  In 
a  subsequent  action  in  Indiana,  by  the  debtor 
against  the  garnishee  for  wages,  the  latter  claim- 
ed a  credit  for  such  sum  paid  by  it  as  garnishee. 
There  was  no  evidence  that  the  cause  of  action 
in  the  garnishment  suit  arose  outside  of  Illinois. 
Held,  that  want  of  jurisdiction  of  the  justice  in 
such  garnishment  suit  was  not  apparent,  and  the 
court  erred  in  striking  the  transcript  of  the 
proceedings  and  judgment  in  that  suit  from  the 
evidence. 

2.  Courts  —  Jurisdiction  —  Decision  as  to 
Jurisdiction. 

Every  court  possesses  the  power  of  deter- 
mining its  own  jurisdiction,  both  as  to  the  par- 
ties and  subject-matter. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §  153.1 

3.  Judgment  —  Collateral  Attack  — Judg- 
ments of  Inferior  Tribunals. 

Where  an  Inferior  tribunal  is  required  to 
decide  on  facts  essential  to  its  jurisdiction,  its 
judgment  thereon  is  conclusive  against  collateral 
attack,  unless  want  of  jurisdiction  is  apparent 
on  the  face  of  the  proceedings. 

fEd.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment,  9  909.] 

4.  Same— Decision  on  Jurisdictional  Ques- 
tion. 

A  decision  on  a  jurisdictional  question,  ez- 

firessly  or  impliedly  rendered,  has  the  same  bind- 
og  effect  on  the  parties  as  a  decision  on  any 
other  matter  within  the  cognizance  of  the  court, 
and  the  error  in  that  respect  must  be  corrected 
in  the  same  manner  as  other  errors  are  corrected. 

5.  Evidence— Presumptions— Laws  of  Oth- 
er States. 

The  law  of  Illinois  Is,  In  the  absence  of  any 
showing  to  the  contrary,  presumed  to  be  the 
same  a  a  that  of  Indiana. 

-  fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  8  101.] 

6.  Judgment  —  Conclusiveness  — Judgment 
of  Court  of  Other  State  — Faith  and 
Credit. 

A  judgment  of  the  court  of  one  state  when 
sued  on,  pleaded,  or  introduced  in  evidence  in 
another  state  is  entitled  to  receive  the  same 
faith  and  credit  that  is  accorded  to  it  in  the 
state  where  rendered. 

7.  Garnishment— Duty  of  Garnishee— Dis- 
closure. 

Where  the  principal  defendant  In  a  gar- 
nishment proceeding  has  personal  knowledge  of 
the  suit,  the  garnishee  Is  not  bound  to  go  fur- 
ther than  to  look  to  the  jurisdiction  of  the  court, 
act  fairly,  and  make  a  full  disclosure. 

Appeal  from  Circuit  Court,  DeEalb  Coun- 
ty; E.  A.  Bratton,  Judge. 

Action  by  A.  John  Freeze  against  the  Balti- 
more &  Ohio  Railroad  Company.  From  a 
judgment  of  the  circuit  court  for  plaintiff, 
rendered  on  appeal  from  a  judgment  of  a 
Justice's  court,  defendant  appeals.  Reversed, 
with  directions. 

Calhoun,  Layford  ft  Shuan  and  J.  B.  &  J 
H.  Rose,  for  appellant 

MONTGOMERY,  J.  Appellee  brought  this 
action  before  a  Justice  of  the  peace  upon  a 
demand  due  him  for  wages.  He  recovered  a 
judgment,  from  which  appellant  appealed  to 
the  circuit  court,  wherein  a  second  judgment 
was  recovered.   It  Is  charged  upon  this  ap- 
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peal  that  the  trial  court  erred  In  overruling 
appellant's  motion  for  a  new  trial. 

An  action  upon  account  was  brought  by 
Roy  W.  Loucks  against  appellee  and  appel- 
lant as  garnishee  defendant  before  a  justice 
of  the  peace  of  Cook  county.  III.,  and  judg- 
ment rendered  therein  for  $18.90,  which  judg- 
ment appellant  as  such  garnishee  was  com- 
pelled to  pay  and  did  pay.  In  this  action  ap- 
pellant claimed,  but  was  denied,  credit  for 
the  sum  paid  by  it  upon  that  judgment.  The 
trial  court  first  received  In  evidence,  but  sub- 
sequently struck  out  the  transcript  of  pro- 
ceedings before  the  Cook  county  justice.  Ap- 
pellant alleged  as  reasons  for  a  new  trial 
error  in  the  assessment  of  the  amount  of  re- 
covery, the  same  being  too  large,  that  the  de- 
cision of  the  court  is  not  sustained  by  suffi- 
cient evidence  and  is  contrary  to  law,  and 
that  the  court  did  not  give  full  faith  and 
credit  to  the  judicial  proceedings  of  a  sister 
state,  but.  In  violation  of  the  Constitution  of 
the  United  States,  erroneously  struck  out  and 
rejected  a  duly  certified  transcript  of  such 
proceedings  and  judgment  It  appeared  from 
appellee's  testimony  that  he  had  resided  at 
Garret,  Ind.,  for  17  years,  and  had  been  In 
the  employ  of  appellant  continuously  for 
about  one  year  prior  to  September,  1903; 
that  the  actual  amount  due  him  from  appel- 
lant as  wages  for  the  month  of  September, 
1903,  was  $50.37 ;  that  he  knew  his  wages  for 
that  month  had  been  "stopped"  in  Chicago; 
and  that  on  October  2,  1903,  he  executed  a 
paper  containing  a  schedule  of  his  property 
to  be  used  in  any  case  pending  there  whereby 
his  wages  were  attached.  He  testified  that 
he  wrote  a  letter  Inclosing  such  schedule  Oc- 
tober 23,  1903,  to  Pam  Calhoun  and  Glennon, 
attorneys  In  Chicago,  asking  them  to  attend 
to  the  matter  for  him,  and  that  on  October 
10,  1903,  he  wrote  a  letter  to  the  Light  Col- 
lection Agency,  with  reference  to  the  proceed- 
ings pending  against*  him  In  Chicago,  from 
which  letter  introduced  in  evidence  It  appears 
that  he  had  received  notice  that  said  agency 
had  garnisheed  his  wages  for  the  month  of 
September,  and  claimed  that  he  could  defeat 
the  garnishment  by  appeal,  but  would  pay 
the  amount  of  the  debt  without  any  costs. 
He  further  testified  that  In  June,  1904,  appel- 
lant tendered  him  a  pay  voucher  for  the 
amount  of  his  wages  less  the  Chicago  garnish- 
ment, which  he  refused  solely  on  the  ground 
that  It  was  not  for  enough  money. 

Appellant  Introduced  In  evidence  numerous 
statutes  of  the  state  of  Illinois  with  reference 
to  the  jurisdiction  of  justices  of  the  peace, 
and  covering  the  jurisdiction  and  procedure 
In  cases  of  attachment  and  garnishment,  and 
the  right  of  appeal  from  their  judgments  to 
the  circuit  or  county  court  of  the  county  in 
which  the  justice  resides.  Appellant  also  In- 
troduced a  properly  certified  transcript  of  the 
proceedings  had  and  judgment  taken  before 
the  Cook  county  justice  of  the  peace,  which 
transcript  contained  all  the  notices,  affidavits, 
and  proceedings  required  by  the  statutes,  In- 


cluding a  copy  of  the  verified  answer  filed  in 
the  case  by  appellant  as  garnishee  defendant, 
In  which  answer  an  indebtedness  of  $50.60 
was  admitted  to  be  owing,  and  It  was  further 
claimed  that  appellee  was  a  resident  house- 
holder of  Indiana,  and  as  such  under  the 
laws  of  that  state  was  entitled  to  an  exemp- 
tion of  $000  In  personal  property,  and,  fur- 
ther, that  said  sum  of  $50.60  was  due  for 
wages  earned  by  appellee  and  payable  to  him 
outside  of  the  state  of  Illinois.  It  was  fur- 
ther shown  by  the  evidence  that  the  first  suit 
In  attachment  against  appellant  was  dismiss- 
ed on  April  4,  1904,  and  a  new  suit  immedi- 
ately brought  before  the  same  justice,  of 
which  latter  suit  he  was  notified  by  letter, 
the  receipt  of  which  he  acknowledged.  Judg- 
ment was  rendered  in  the  second  suit  on  the 
27th  of  May,  1904,  for  $18.90,  and  paid  by  ap- 
pellant. Appellee  in  rebuttal  Introduced  the 
following  statute  approved  July  1, 1903:  "Be 
It  enacted  by  the  people  of  the  state  of  Illi- 
nois, represented  in  the  General  Assembly: 
That  wages  earned  out  of  this  state,  and 
payable  out  of  this  state,  shall  be  exempt 
from  attachment  or  garnishment  In  all  cases 
where  the  cause  of  action  arose  out  of  this 
state,  unless  the  defendant  hi  the  attachment 
or  garnishment  suit  is  personally  served  with 
process;  and,  If  the  writ  of  attachment  or 
garnishment  Is  not  personally  served  on  the 
defendant,  the  court,  justice  of  the  peace  or 
police  magistrate  Issuing  the  writ  of  attach- 
ment or  garnishment  shall  not  entertain  ju- 
risdiction of  the  cause,  but  shall  dismiss  the 
suit  at  the  cost  of  the  plaintiff."  It  was 
agreed  by  the  parties  that  the  wages  for 
which  this  action  was  brought  were  earned 
and  payable  within  this  state,  and  that  all 
the  statutes  Introduced  in  evidence  were  In 
force  April  3.  1904,  and  thereafter  until  the 
time  of  the  trial.  The  court  below  on  motion 
struck  out  the  Illinois  transcript  from  the 
evidence,  for  the  reason  that  it  did  not  appear 
that  the  justice  had  jurisdiction  over  the  per- 
son of  appellee,  under  the  statutes  of  that 
state.  The  Illinois  statute  of  1903  provides 
that  wages  earned  and  payable  without  the 
state  of  Illinois  should  be  exempt  from  garn- 
ishment in  cases  where  the  cause  of  action 
sued  on  also  arose  outside  of  that  state.  It 
appears  from  the  agreement  of  parties  that 
appellee's  wages  were  earned  and  payable 
outside  the  state  of  Illinois,  but  there  was 
no  evidence  that  the  cause  of  action  upon 
which  the  garnishment  proceedings  were 
predicated  arose  without  that  state.  It  is 
manifest,  therefore,  that  upon  appellee's  the- 
ory want  of  jurisdiction  over  his  person 
by  the  Illinois  Justice  was  not  apparent, 
and  the  court  was  not  justified  in  striking 
the  transcript  from  the  evidence.  The  court 
erred  In  striking  out  this  transcript  In  any 
view  of  the  matter.  A  complaint  was  fil- 
ed before  the  Cook  county  justice  upon  a 
cause  of  action  apparently  within  his  juris- 
diction, and  proper  notices  were  given  to  ac- 
quire jurisdiction  over  the  persons  of  the  de- 
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fendants.   Appellant  filed  an  answer  disclos- 
ing the  residence  of  the  principal  defendant, 
and  the  character  of  the  fund  garnisheed, 
which  presumably  were  all  the  facts  within 
its  knowledge,  and  sufllcient  with  the  other 
pleadings  and  papers  on  file  to  invoke  the 
judgment  of  the  court  upon  the  subject  of  Its 
own  jurisdiction.   Every  court  possesses  the 
power  of  determining  Its  own  jurisdiction, 
both  as  to  the  parties  and  the  subject-matter 
of  the  action.  It  is  well  settled  that,  when  an 
Inferior  tribunal  is  required  to  ascertain  and 
decide  upon  facts  essential  to  its  jurisdiction, 
its  judgment  thereon  is  conclusive  against  col- 
lateral attack,  unless  the  want  of  jurisdic- 
tion is  apparent  on  the  face  of  the  proceed- 
ings.  A  decision  on  a  jurisdictional  question, 
either  expressly  or  impliedly  given  by  a  tribu- 
nal, has  the  same  binding  effect  upon  the  par- 
ties as  a  decision  on  any  other  matter  with- 
in its  cognizance  in  any  pending  case  or  pro- 
ceeding, and  an  error  in  this  respect  must  be 
corrected  In  the  same  manner  as  other  errors 
are  authorized  to  be  corrected.  Van  Fleet  on 
Collateral  Attack,  If  62,  63;  Gold  v.  Pitts- 
burg, etc.,  R.  Co.,  163  Ind.  232,  246,  63  N.  E. 
285;  Hiatt  et  al.  v.  Town  of  Darlington,  152 
Ind.  570,  53  N.  E.  825;  Forsythe  et  al.  v. 
City  of  Hammond,  142  Ind.  505,  521,  40  N.  E. 
267,  41  N.  E.  950,  80  L.  R.  A.  576;  Rhodes, 
etc..  Co.  v.  Matrox  et  al.,  135  Ind.  372,  34  N. 
E.  326,  35  N  E.  11 ;  Stoddard  et  al.  v.  John- 
son, 75  Ind.  20,  30;  Board,  etc.,  v.  Markle.  46 
Ind.  96;  English  v.  Smock,  34  Ind.  115,  7 
Am.  Rep.  215;  Evansvllle,  etc.,  R.  Co.  v.  City 
of  Evansvllle,  15  Ind.  395,  419.   The  law  of 
Illinois,  In  the  absence  of  any  showing  to 
the  contrary,  is  presumed  to  be  the  same  as 
that  of  our  own  state.   Blerhaus  v.  Western 
Union  Teleg.  Co.,  8  Ind.  App.  246,  263,  34  N. 
E.  581,  and  cases  cited.   We  must  according- 
ly proceed  upon  the  assumption  that  the 
courts  of  Illinois  would  hold  a  judgment  of  a 
Justice  of  the  peace,  apparently  valid  on  Its 
face,  conclusive  upon  the  parties  when  called 
In  question  collaterally.   See  Rice  v.  Travis, 
216  111.  249,  74  N.  E.  801.   The  Judgment  of 
the  court  of  one  state,  when  sued  on,  pleaded, 
or  Introduced  in  evidence  In  another  state,  is 
entitled  to  receive  the  same  faith,  credit,  and 
respect  that  is  accorded  to  it  In  the  state 
where  rendered,  so.  If  valid  and  conclusive 
there,  it  Is  so  in  all  other  states.   Davis  v. 
Lane,  2  Ind.  548,  54  Am.  Dec.  458  ;  23  Cyc 
1646,  and  other  cases  cited. 

There  is  no  showing  that  appellant  failed 
to  disclose  any  defense  of  which  it  had  knowl- 
edge In  the  proceeding  before  the  justice  of 
Cook  county,  111.,  and.  It  appearing  that  ap- 
pellee had  personal  knowledge  of  that  suit, 
the  following  quotation  Is  peculiarly  applica- 
ble: "We  need  not  here  undertake  to  state 
the  measure  of  the  garnishee's  duty  In  all 
cases,  but  it  may  be  said,  so  far  as  the  main 
action  Is  concerned,  that,  where  the  principal 
defendant  has  personal  knowledge  of  the  suit, 
the  former  is  not  bound  in  any  event  to  go 
further  than  to  look  to  the  jurisdiction,  act 


fairly,  and  make  a  full  disclosure."  Balti- 
more, etc.,  R.  Co.  v.  Adams,  159  Ind.  668,  66 
N.  E.  43,  60  L.  R.  A.  396;  Baltimore,  etc., 
R.  Co.  v.  Hollenbeck,  161  Ind.  452,  69  N.  E. 
136.  Upon  the  facts  shown  in  evidence.  It  is 
manifest  that  the  court  below  did  not  give 
that  faith  and  credit  to  the  proceeding  and 
Judgment  of  the  Illinois  justice  required  by 
section  1  of  article  4  of  the  Constitution  of 
the  United  States,  and  erred  in  excluding  the 
transcript  of  such  proceedings  and  judgment 
from  consideration. 

The  judgment  is  reversed,  with  directions 
to  sustain  appellant's  motion  for  a  new  trial 
and  for  further  proceedings  not  Inconsistent 
with  this  opinion. 

(1«9  Ind.  403) 
MYERS  v.  STATE.   (No.  21,023.) 
(Supreme  Court  of  Indiana.  Nov.  26,  1907.) 

1.  Nuisance— Criminal  Prosecution— Stat- 
utes. 

The  criminal  offense  act  (Acts  1905,  p.  709, 
c.  169,  8  535),  punishing  one  who  erects  or  uses 
any  building  for  business  which  by  causing  nox- 
ious exhalations  becomes  injurious  to  the  com- 
fort and  property  of  individuals  or  the  public, 
section  537,  punishing  one  who  puts  the  carcass 
of  any  dead  animal  on  any  common,  street  or 
alley,  etc.,  to  the  annoyance  of  any  persons  of 
the  state,  create  two  distinct  offenses,  the  first 
section  punishing  the  conducting  of  a  business 
that  is  of  a  character  to  emit  unwholesome 
odors  in  a  place  that  injuriously  affects  the 
health  or  comfort  of  the  public  or  of  individuals, 
and  the  second  section  relates  but  to  a  single 
act,  the  placing  of  a  carcass  of  any  dead  animal 
in  a  specified  place,  etc.,  to  the  annoyance  or 
injury  of  citizens. 

2.  Indictment— Duplicity. 

An  indictment  alleging  that  accused  oper- 
ated, near  public  highways  and  residences  of 
divers  inhabitants,  a  grease  and  fertilizer  fac- 
tory; that  he  hauled  to  the  factory  carcasses 
of  dead  animals,  cut  the  same  to  pieces,  cooked 
the  bodies  thereof,  and  caused  offensive  smells 
to  escape;  that  large  quantities  of  blood  and 
offal  of  the  bodies  were  permitted  to  run  over 
the  floor  of  the  building;  that  he  stored  in  the 
building  and  threw  out  on  the  ground  nearby 
large  quantities  of  the  cooked  meat  and  bones, 
whereby  the  air  in  and  about  the  factory  became 
noxious,  and  that  the  inhabitants  residing  in  the 
neighborhood  and  the  persons  traveling  on  the 
highways  were  injured  thereby — charges  an  of- 
fense under  the  public  offense  act  (Acts  1905,  p. 
709,  c.  160,  8  535),  punishing  one  who  maintains 
any  building  for  any  business  which  by  occa- 
sioning noxious  exhalations  becomes  injurious  to 
the  comfort  and  property  of  individuals  or  the 
public,  and  does  not  charge  an  offense  under 
section  537,  punishing  one  who  puts  the  carcass 
of  dead  animals  on  any  field,  street  etc.,  to  the 
annoyance  of  any  persons,  and  it  is  not  bad  for 
duplicity. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  (8  334- 
400.] 

3.  Nuisance— Indictment. 

An  indictment  alleging  that  accused  main- 
tained a  factory  near  public  highways  and  resi- 
dences of  inhabitants,  and  that,  by  reason  of 
the  manner  of  operating  the  factory,  smells 
emitted  therefrom  rendered  the  air  impure  and 
unhealthful,  and  injured  the  inhabitants  resid- 
ing in  the  neighborhood  and  the  persons  travel- 
ing on  the  highways,  sufficiently  shows  that  the 
public  was  injuriously  affected  under  the  public 
offense  act  (Acts  1965,  p.  709,  c  169.  8  635). 
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punishing  one  who  maintains  any  building  for 
any  business  which,  by  causing  noxious  exhala- 
tions, becomes  injurious  to  individuals  or  the 
public 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty; W.  J.  Buckingham,  Judge. 

Chris  Myers  was  convicted  of  a  nuisance, 
and  he  appeals.  Affirmed. 

L.  E.  Ritchey,  for  appellant.  James  Bing- 
ham, Atty.  Gen.,  and  White,  Dowllng  &  Cav- 
1ns,  for  the  State. 

HADLEY,  J.  Appellant  was  convicted  on 
an  indictment  charging  him,  in  a  single  count, 
with  maintaining  a  nuisance.  His  motion  to 
quash  the  indictment,  on  the  ground  that  two 
distinct,  substantive  offenses  were  charged  in 
the  same  count,  was  overruled.  The  prosecu- 
tion is  under  the  public  offense  act  of  1905 
(Acts  1905,  p.  584,  c.  169),  section  535  of 
which  act,  so  far  as  the  same  affects  the 
averments  of  the  indictment,  follows:  "Who- 
ever erects,  maintains,  continues,  or  uses  any 
building,  structure,  or  place  for  the  exercise 
of  any  trade,  employment,  or  business,  •  •  • 
which,  by  occasioning  noxious  exhalations,  or 
noisome  or  offensive  smells,  becomes  injuri- 
ous to  the  health,  comfort  and  property  of  in- 
dividuals, or  the  public,  •  •  •  shall,  up- 
on conviction,  be  fined  not  less  than  ten  nor 
more  than  five  hundred  dollars."  Section 
537  provides,  in  part:  "Whoever  puts  the 
carcass  of  any  dead  animal  *  •  •  or  any 
spoiled  meat,  or  any  putrid  animal  substance 
•  *  •  upon  any  common,  field,  meadow, 
lot,  road,  street,  or  alley,  •  *  •  to  the 
annoyance  or  Injury  of  any  persons  of  this 
state,  shall,  on  conviction,  be  fined  not  less 
than  one  dollar  nor  more  than  one  hundred 
dollars."  The  indictment  charges  that  one 
Chris  Myers,  on  the  1st  day  of  June,  1905, 
and  continually  to  and  since,  to  and  including 
the  day  of  making  this  presentment,  at  said 
county  and  state,  near  unto  divers  public 
"highways  and  near  residences  of  divers  in- 
habitants, of  said  state,  did  unlawfully  and 
Injuriously  maintain,  operate,  and  control  a 
certain  building  and  factory,  to  wit,  a  grease 
and  fertilizer  factory,  then  and  there  fitted 
with  boiler,  engine,  furnace,  vats,  and  tanks, 
situate  (upon  certain  described  real  estate). 
And  the  said  Chris  Myers  did  then  and  there 
continuously,  up  to  the  day  of  making  this 
presentment,  unlawfully  haul  and  cause  to  be 
hauled  to  said  factory  a  large  number,  to 
wit,  300  bodies  of  dead  horses,  cows,  mules, 
and  hogB  that  had  died  of  various  diseases, 
and  did  then  and  there  unlawfully  and  In- 
juriously skin,  cut  to  pieces,  tank,  and  cook 
the  bodies  of  said  animals,  and  during  the 
cooking  of  said  animals  and  cooling  thereof,* 
steam,  noisome  and  offensive  smells,  stench, 
and  stinks  escaped  from  said  tanks  and  vats, 
and  large  quantities  of  blood  and  offal  of 
said  bodies  were  and  are  permitted  to  run 
over  the  floor  of  said  building,  and  upon  the 
ground  about  the  same;  and  that  said  ani- 
mals were  and  are  skinned  upon  the  ground 


near  unto  said  buildings,  so  that  the  earth 
under  and  about  said  buildings  is  saturated 
with  the  blood  and  offal  of  said  bodies,  and 
the  same,  becoming  putrid  and  rotten,  stench- 
es, smells,  and  stinks  arise  therefrom,  and 
large  quantities  of  the  cooked  flesh  and  bones 
of  said  animals  are  stored  In  said  building, 
and  thrown  upon  the  ground  near  unto  said 
building,  which  said  flesh,  becoming  putrid, 
decayed,  rotten,  and  offensive,  smells  and 
stenches  arise  therefrom;  that,  by  reason  of 
the  unlawful  maintaining,  conducting,  and 
operating  said  building  and  factory,  as  afore- 
said, occasioning  the  smells  and  stenches  as 
aforesaid,  the  air  in  and  about  said  factory 
and  building  Is  saturated  with  noxious  and 
noisome  odors,  and  is  thereby  rendered  and 
made  Impure,  unhealthful,  and  offensive,  and 
the  Inhabitants  residing  in  the  neighborhood 
of  said  factory  and  buildings  and  the  persons 
traveling  upon  said  highways  are  annoyed 
and  injured  thereby. 

We  are  unable  to  accept  the  position  taken 
by  appellant  that  single  count  of  the  indict- 
ment contains  two  separate  and  distinct  sub- 
stantive offenses — one  under  section  535  and 
the  other  under  section  537,  supra.  It  Is  safe 
to  affirm  that  It  was  the  legislative  intent  to 
cover  by  the  above  sections  distinctly  differ- 
ent acts.  It  will  be  noted"  that  section  535 
denounces  the  use  or  maintenance  of  any 
building,  or  any  place  for  the  carrying  on  of 
any  trade  or  any  business,  which  by  occasion- 
ing noxlouB  exhalations,  or  noisome  smells, 
becomes  Injurious  to  the  health  and  comfort 
of  individuals,  or  the  public.  What  is  aimed 
at  by  this  section  Is  the  conducting  of  a  trade 
or  business  that  is  of  a  character  to  emit 
noxious  and  unwholesome  odors  in  a  place 
that  Injuriously  affects  the  health  or  comfort 
of  the  public  or  of  Individuals ;  while  section 
537  relates,  not  to  the  carrying  on  of  a  trade 
or  business,  but  to  a  single  act,  namely,  the 
placing  of  the  carcass  of  any  dead  animal, 
or  spoiled  meat,  or  any  putrid  animal  sub- 
stance, upon  any  field,  lot,  etc.,  to  the  annoy- 
ance or  injury  of  citizens.  Bearing  in  mind 
the  distinction  between  the  two  sections,  it 
is  plain  that  no  averment  of  the  indictment 
has  reference  to  section  537.  The  first  branch 
of  the  charge  is  that  the  defendant  "did  un- 
lawfully and  injuriously  maintain,  operate, 
and  control  a  'building  and  fertilizer  factory,"* 
and  what  is  termed  the  second  branch  of  the 
indictment  consists  wholly  of  a  description  of 
the  manner  in  which  the  factory  was  operat- 
ed, and  the  things  done  that  constituted  the 
nuisance,  namely,  the  dally  hauling  to  the 
factory  of  a  large  number  of  bodies  of  dead 
animals  that  were  decaying  and  putrid,  skin- 
ning and  cutting  up  said  bodies  on  the 
ground  near  the  building  whereby  the  ground 
became  saturated  with  the  blood  and  offal  of 
said  animals,  cooking  the  putrid  flesh  of  said 
animals  in  vats,  storing  in  the  building  and 
throwing  out  upon  the  ground  nearby  large 
amounts  of  the  cooked  meat  and  bones,  where- 
by noxious,  offensive,  and  unwholesome  odor* 
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were  evolved,  rendering  the  air  In  and  about 
said  building  Impure,  sickening,  and  offen- 
sive, and  whereby  the  inhabitants  residing  In 
the  neighborhood  of  said  building  and  travel- 
ing upon  said  highways  were  and  are  annoy- 
ed thereby.  The  indictment  contains  surplus 
matter;  but  It  cannot  be  justly  condemned 
for  duplicity. 

It  Is  further  contended  that  the  Indictment 
does  not  state  a  public  offense,  In  this:  that 
it  fails  to  show  that  the  factory  was  located 
In  a  public  place,  or  that  any  part  of  the 
public  was  within  the  radius  of  the  atmo- 
sphere that  became  filled  and  impregnated 
with  the  noisome  and  unwholesome  odors 
and  smells  emitted  from  the  factory.  It  Is 
averred  that  the  defendant  maintained  the 
nuisance  "near  unto  divers  public  highways, 
then  and  there  situate,  and  also  near  unto 
the  dwelling  houses  and  residences  of  divers 
Inhabitants  of  said  state;  •  •  •  that,  by 
reason  of  the  manner  aforesaid  of  operating 
said  factory  and  the  smells  and  stenches  emit- 
ted therefrom  as  aforesaid,  the  air  in  and 
about  said  building  and  factory  Is  filled  and 
Impregnated  with  noxious,  sickening,  and  of- 
fensive odors,  and  thereby  rendered  Impure 
and  unhealtbful,  and  the  inhabitants  resid- 
ing in  the  neighborhood  of  said  factory  and 
building  and  the  persons  traveling  on  said 
highways  are  annoyed,  and  injured  thereby." 
We  think  the  facts  stated  sufficiently  show 
that  the  public  was  injuriously  affected. 

In  Acme  Fertilizer  Company  v.  State,  34 
Ind.  App.  346,  350,  72  N.  E.  1037,  1038,  107 
Am.  St.  Rep.  190,  the  charge  was  that  the 
"defendant  did  erect  and  maintain  a  public 
nuisance  to  the  injury  of  many  citizens  of 
the  state  of  Indiana  by  erecting  a  factory, 
etc.,  *  •  •  near  the  dwelling  houses  and 
homes  of  divers  citizens  of  said  county, 

*  •  *  and  did  wrongfully  create  and  suf- 
fer to  escape  from  said  building  into  the  open 
air,  divers  noisome,  offensive,  and  poisonous 
smells,  so  that  the  air  for  a  great  distance 

*  *  *  was  thereby  Impregnated  with  said 
smells  and  rendered  noisome  and  offensive 
and  Injurious  to  the  health,  comfort,  and 
property  of  many  citizens  of  the  state  of  In- 
diana residing  in  the  neighborhood  of  said 
building,"  and  It  was  held  sufficient  as  show- 
ing an  injury  to  the  public.  In  Commonwealth 
v.  Perry,  139  Mass.  198,  29  N.  E.  656,  under  a 
similar  statute,  It  is  charged  that  the  alleged 
nuisance  was  "near  the  dwelling  houses  of 
divers  good  citizens  of  said  commonwealth 
and  also  near  divers  streets  and  highways 
there  situate" ;  and  It  was  held  that  the  words, 
"and  the  air  thereabouts  was  greatly  filled 
and  Impregnated  with  many  noisome,  offen- 
sive, and  unwholesome  smells  and  odors,  and 
has  been  corrupted  and  rendered  insalubrious, 
to  the  great  damage  and  common  nuisance  of 
all  the  citizens  of  said  commonwealth  there 
being,  dwelling,  passing,  and  repassing,"  were 
sufficient  for  the  same  purpose.  Likewise  in 
Horner  v.  State,  49  Md.  277,  where  the  charge 
was  "near  unto  divers  roads  and  streets,  and 


near  unto  the  dwelling  bouses  of  divers  In- 
habitants of  the  state  [the  defendant  main- 
tained the  nuisance  comlained  of],  •  •  • " 
the  words  "divers  noisome,  offensive,  and  un- 
wholesome smokes,  smells,  and  stenches  were 
from  there  emitted  and  issued,  so  that  the 
air  was  then  and  there  greatly  filled  and  im- 
pregnated with  said  smoke,  smells,  and  sten- 
ches, and  was  and  is  rendered  offensive,  and 
unwholesome,  to  the  great  damage  to  the  in- 
habitants of  the  state,  there  inhabiting  and 
passing  through  said  roads  and  highways," 
were  held  sufficient  to  aver  a  public  Injury. 
Judgment  affirmed. 


(169  Ind.  839) 

SOUTH  EAST  &  ST.  L.  RY.  CO.  et  ai.  v. 
EVANSVILLE  &  MT.  V.  E.  RY.  CO. 
(No.  20,906.) 

(Supreme  Court  of  Indiana.    Nov.  26,  1907.) 

1.  Street  Railroaos— Highways— Right  to 
Cross  Other  Railroads. 

A  railroad  constructing  its  track  across  a 
highway  acquires  only  the  privilege  of  crossing 
in  transportation  of  freight  and  passengers,  sub- 
ject to  ail  private  uses  to  which  the  highway 
may  be  devoted  under  the  law,  including  the 
right  of  an  interurban  railroad  to  locate  on  the 
highway  and  cross  the  track,  pursuant  to  the 
authority  of  the  board  of  county  commissioners. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  f§  112-114.] 

2.  Eminent  Domain— Compensation— Neces- 
sity or  Making. 

The  owner  of  a  steam  railroad  is  not  en- 
titled to  compensation  for  the  crossing  of  its 
track  at  a  public  highway  intersection  by  an 
electric  interurban  road  built  on  the  highway 
with  the  consent  of  the  board  of  county  commis- 
sioners. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  18,  Eminent  Domain,  §§  171-179.] 

3.  Constitutional  Law— Determination  op 
Constitutional  Questions— Necessity  of 
Decision. 

Acts  1901,  p.  461,  c.  207,  and  Acts  1903. 
pp.  92,  125,  cc  34,  59,  providing  for  proceedings 
and  compensation  for  the  crossing  of  steam  rail- 
road tracks  by  the  tracks  of  electric  interurban 
roads  at  places  not  within  the  limits  of  any 
highway,  and  declaring  that  the  acts  shall  not 
abridge  the  right,  under  existing  laws,  of  an 
interurban  road  to  locate  its  road  on  a  .public 
highway  crossing  the  tracks  of  any  steam  rail- 
road at  a  highway  intersection  without  special 
proceedings,  relate  wholly  to  crossings  of  inter- 
urban railroads  with  other  railroads  at  other 
places  than  highway  intersections,  and  do  not 
grant  an  interurban  road  the  right  to  cross  a 
steam  railroad  at  a  highway  crossing,  and  the 
court  on  determining  the  right  of  au  interurban 
road  to  cross  a  steam  railroad  at  a  highway 
crossing  will  not  determine  the  constitutionality 
of  the  acts. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  |  43.] 

4.  Statutes— Title  of  Acts— Sufficiency. 

The  title  of  Acts  1905,  p.  521,  c.  167,  en- 
titled "An  act  concerning  highways,"  is  broad 
enough  to  cover  a  provision  authorizing  an  in- 
terurban electric  railroad  to  build  its  road  on 
any  public  highway  on  procuring  the  consent 
of  the  board  of  county  commissioners;  the 
right  of  an  interurban  electric  railroad  to  cross 
a  steam  railroad  track  at  a  highway  crossing 
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being  incident  to  the  franchise  granted  to  oper- 
ate an  electric  road  on  a  public  highway. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  |  178.] 

5.  Appeal  —  Questions  in  Loweb  Court  — 

Facts  Admitted. 

Where,  in  an  action  by  a  steam  railroad 
to  enjoin  an  interurban  electric  railroad  com- 
pany from  crossing  its  track  without  acquiring 
the  right  by  condemnation  proceedings,  both  the 
complaint  and  answer  allege  that  the  electric 
railroad  "is  a  corporation  organized  under  the 
laws  of  the  state"  and  engaged  in  *he  construc- 
tion of  a  line  from  one  city  to  another,  the  ob- 
jection of  the  steam  railroad,  raised  for  the  first 
time  on  appeal,  that  there  is  no  statute  under 
which  a  railroad  such  as  that  described  in  the 
answer  can  be  incorporated,  is  untenable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1066.] 

Appeal  from  Circuit  Court,  Posey  County; 
O.  M.  Welborn,  Judge. 

Action  by  the  South  East  &  St.  Louis  Rail- 
way Company  and  another  against  the  Evans- 
ville  &  Mt.  Vernon  Electric  Railway  Com- 
pany. From  a  judgment  for  defendant 
rendered  on  overruling  a  demurrer  to  the  an- 
swer, plaintiffs  appeal.  Affirmed-. 

C.  A.  De  Bruler,  for  appellant.  F.  P. 
Leonard,  for  appellee. 

MONTGOMERY,  J.  Appellants,  as  owners 
of  a  steam  railway  extending  from  Evaus- 
ville  to  East  St.  Louis,  brought  this  action  to 
enjoin  appellee  from  constructing  an  Inter- 
urban electric  railroad  across  their  track 
without  first  acquiring  the  right  so  to  do  by 
condemnation  proceedings.  Appellee  answer- 
ed the  complaint  as  follows:  "Defendant,  for 
answer  to  plaintiffs'  complaint  herein,  says 
that  said  defendant  is  a  corporation  duly 
organized  and  incorporated  under  the  laws 
of  the  state  of  Indiana  governing  the  organi- 
zation, incorporation,  construction,  and  opera- 
tion of  electric  Interurban  railways,  and  as 
such  is  now  engaged  in  the  construction  of  a 
line  of  interurban  electric  railway  from  the 
city  of  Evansvllle,  Ind.,  to  the  city  of  Mt. 
Vernon,  Ind.,  to  be  operated  as  such  an  elec- 
tric railway  between  such  points  only  upon 
the  completion  of  the  same.  Defendant  fur- 
ther avers  that,  In  the  construction  of  its 
said  road,  it  is  necessary  to  cross  the  track 
of  the  plaintiffs'  road  at  a  point  about  four 
miles  east  of  the  city  of  Mt  Vernon;  that 
such  point  is  within  the  limits  of  a  certain 
public  highway,  of  Posey  county,  Ind.,  a 
highway  along,  over,  and  across  which  de- 
fendant Is  authorized  by  the  board  of  com- 
missioners to  construct  an  electric  railroad 
by  order  made  by  said  board  August  8,  1905, 
and  that  In  crossing  plaintiffs'  track  said  de- 
fendant's track  touches  upon  the  right  of  way 
of  plaintiffs'  and  their  track  within  the  lines 
of  said  highway  only;  that  defendant  In  mak- 
ing said  crossing  intends  to  cross  plaintiffs' 
track  at  grade  and  to  and  Is  using  a  stand- 
ard railway  crossing,  to  wit,  the  kind  of 
crossing  commonly  used  for  such  purposes; 
that  in  making  and  placing  such  crossing 


defendant  will  so  construct  and  ta  so  con- 
structing the  same  in  a  sufficient  manner  not 
unnecessarily  to  impair  the  usefulness  or 
Injure  the  plaintiffs  in  their  franchises,  and 
so  as  to  afford  proper  security  for  life  and 
property  In  the  operation  of  plaintiffs'  and 
defendant's  road."  Appellants'  demurrer  to 
this  answer,  on  the  ground  of  Insufficient 
facts,  was  overruled,  to  which  ruling  appel- 
lants excepted,  and,  declining  to  plead  fur- 
ther, final  judgment  was  rendered  in  favor  of 
appellee.  The  sufficiency  of  appellee's  an- 
swer is  the  only  question  presented  for  de- 
cision by  this  appeal. 

Appellants'  counsel  contends  that  the  con- 
struction of  an  electric  interurban  railroad 
along  a  public  highway  across  the  track  of 
a  steam  railroad  is  a  taking  of  .private  prop- 
erty within  the  meaning  of  the  constitutional 
provisions,  and  cannot  be  done  without  first 
causing  compensation  therefor  to  be  assessed 
and  paid  or  tendered.  Street  railroad  and 
other  kindred  companies  have  been  authorized 
since  1879  to  locate  and  construct  their  tracks 
along  and  upon  a  rural  highway  by  procur- 
ing consent  of  the  board  of  commissioners  of 
the  county  in  which  such  highway  is  situated. 
Sections  5465,  5466,  5467,  5468,  Burns'  Ann. 
St.  1901.  Appellee's  answer  avers  that  its 
railroad  was  located  upon  the  highway  de- 
scribed in  pursuance  of  consent  so  to  do  ob- 
tained from  the  board  of  commissioners  of 
the  county.  It  is  further  alleged  that  the 
appellee  proposed  to  construct  a  standard 
crossing  in  such  manner  as  not  unnecessarily 
to  impair  the  usefulness  or  injure  the  fran- 
chise of  appellants;  and  so  as  to  afford  secur- 
ity to  life  and  property  In  the  operation  of 
both  roads.  It  does  not  appear  from  the 
pleadings  whether  the  railroad  was  senior  or 
junior  to  the  highway  crossed.  We  need  not 
decide  whether  seniority  would  enlarge  the 
rights  of  the  railroad  with  respect  to  the 
matter  under  consideration,  since,  at  all 
events,  the  exercise  of  Its  franchise  over  the 
crossing  was  subject  to  the  burden  of  the 
public  easement  in  the  highway.  Assuming 
that  the  railroad  was  constructed  across  the 
highway,  its  owners  thereby  acquired  merely 
the  privilege  of  crossing  in  the  transportation 
of  freight  and  passengers,  subject  to  all 
proper  uses  to  which  the  highway  might  be 
devoted  under  the  law.  The  owners  of  the 
railroad  were  bound  to  know  that  a  street  or 
Interurban  railroad  might  thereafter  be  law- 
fully located  upon  such  highway  and  across 
the  track  at  that  point.  The  board  of 
commissioners,  In  whom  the  authority  was 
lodged,  determined  that  the  location  and  con- 
struction of  the  interurban  road  upon  the 
highway  would  subserve  the  convenience  of 
the  traveling  public.  When  appellants  ob- 
tained the  privilege  of  crossing  this  highway, 
they  did  It  with  the  knowledge  and  upon  the 
condition  that  they  must  submit  to  such 
growing  inconveniences  as  might  result  from 
the  development  of  the  country,  among  which 
would  be  the  wants  and  demands  of  the  pub- 
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He  for  better  facilities  in  traveling.  Appel- 
lants complain  that  their  track  will  be  cut 
and  their  private  rights  Invaded.  Such  inter- 
ference must  have  been  contemplated  when 
their  road  was  located  across  a  public  high- 
way. It  appears  that  the  crossing  is  to  be 
made  at  the  expense  of  appellee,  and  In  such 
manner  as  to  cause  the  least  practicable  in- 
terference with  the  operations  of  appellants' 
road,  and,  in  our  opinion,  no  encroachment 
upon  tbe  legal  rights  of  appellants  is  threat- 
ened, and  none  of  its  property  will  be  taken 
or  damaged  in  contemplation  of  law.  Our 
conclusion,  therefore,  is  that  tbe  owners  of 
a  steam  railroad  are  not  entitled  to  recover 
compensation  for  the  crossing  of  Its  track, 
at  a  public  highway  intersection,  by  an  elec- 
tric interurban  road  built  upon  such  highway 
with  the  consent  of  the  board  of  commis- 
sioners of  tbe  county,  nor  can  such  crossing 
be  enjoined  until  compensation  therefor  shall 
have  been  assessed  and  paid  or  tendered. 
Chicago,  etc.,  Ry.  Co.  v.  Whiting  Str.  Ry.  Co., 
139  Ind.  297,  38  N.  E.  604,  26  L.  R.  A.  337, 
47  Am.  St.  Rep.  264;  3  Elliott  on  Railroads, 
f  1135;  Southern  Ryr  Co.  v.  Atlanta  Ry.  & 
Power  Co.,  Ill  Ga.  679,  36  S.  E.  873,  51  L. 
R.  A.  125;  General  Electric  Ry.  Co.  v.  Chica- 
go, etc.,  Ry.  Co.,  184  111.  588.  597,  56  N.  E.  963; 
Chicago,  etc.,  Ry.  Co.  v.  West  Chicago  St. 
Ry.  Co.,  156  111.  255,  40  N.  E.  1008.  29  L.  R. 

A.  485;  Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v. 
West  Chicago  St.  R.  Co.,  156  III.  385,  40  N. 
E.  1014;  Louisville  &  N.  R.  Co.  v.  Bowling 
Green  R.  Co.,  110  Ky.  796,  63  S.  W.  4;  Eliza- 
bethtown,  etc.,  R.  Co.  v.  Ashland,  etc.,  St. 
R,  Co.,  96  Ky.  347,  26  S.  W.  181;  Chicago, 

B.  &  Q.  R.  Co.  v.  Steel,  47  Neb.  741,  66  N. 
W.  830;  Kansas  City,  etc.,  R.  Co.  v.  St. 
Joseph,  etc.,  R.  Co.,  97  Mo.  457,  10  S.  W.  826, 
3  L.  R.  A.  240;  Lynn  &  Boston  R.  Co.  v. 
Boston  &  Lowell  R,  Co.,  114  Mass.  88;  Mor- 
ris &  Essex  R.  Co.  et  al.  v.  Newark,  etc., 
Ry.  Co.,  51  N.  J.  Eq.  379,  29  Atl.  184;  West 
Jersey  R.  Co.  v.  Camden,  etc.,  Ry.,  52  N.  J. 
Eq.  31,  29  Atl.  423;  Atchison,  T.  &  S.  P. 
Ry.  Co.  v.  General  Electric  Ry.  Co.,  112  Fed. 
689,  50  C.  C.  A.  424;  Dubois,,  etc.,  R.  Co.  v. 
Buffalo,  etc.,  Ry.  Co.,  149  Pa.  1,  24  Atl.  179; 
Market  St.  Ry.  Co.  v.  Central  Ry.  Co.,  51  Cal., 
583;  New  York,  etc.,  R.  Co.  v.  Forty  Second 
St.,  etc.,  R.  Co.,  50  Barb.  309. 

Appellants'  counsel  contends  that  the  act 
of  March  11,  1901  (Acts  1901,  p.  461,  c.  207), 
the  act  of  February  26,  1903  (Acts  1903,  p. 
92,  c.  34),  and  the  act  of  March  3,  1903  (Acts 
1903,  p.  125,  c.  59),  are  all  unconstitutional 
and  void,  and  cannot  confer  upon  the  appel- 
lee the  right  to  cross  appellants'  right  of  way 
and  tracks.  The  first  of  said  acts  provides 
for  special  proceedings  and  compensation  for 
crossings  only  at  places  "not  within  the  limits 
of  any  street  or  highway";  and  the  last  two 
acts  in  substance  stipulate  that  their  pro-, 
visions  shall  in  no  wise  impair  or  abridge 
tbe  right,  under  existing  laws,  of  any  street, 
interurban,  or  suburban  railway  company 
authorized  to  locate  its  road  upon  a  public 


highway  to  construct  such  road  across  the 
tracks  and  right  of  way  of  any  railroad  at  a 
street  or  highway  intersection,  without  first 
obtaining  consent  of  the  owner  of  the  rail- 
road to  be  crossed,  and  without  special  pro- 
ceedings. It  Is  quite  plain  that  the  provisions 
of  each  of  said  acts  relate  wholly  to  crossings 
of  street,  interurban,  and  suburban  railroads 
with  other  railroads  at  places  outside  of  pub- 
lic highway  intersections.  None  of  said  acts 
purports  to  grant  the  right  asserted,  and  the 
sufficiency  of  appellee's  answer  es  not  de- 
pend upon  the  validity  of  any  of  them,  hence 
we  are  not  warranted  in  determining  the 
constitutional  questions  suggested. 

The  act  of  March  29,  1879  (Acts  1879,  p. 
175,  c.  78),  empowered  any  street  railroad  or 
"other  company  organized  under  tbe  laws  of 
the  state  of  Indiana,  for  similar  purposes," 
desiring  to  build  a  street  railway  upon  any 
highway  outside  of  a  city,  to  do  so  after 
procuring  consent  of  the  board  of  commis- 
sioners of  the  county.  It  Is  also  provided  by 
"An  act  concerning  highways,"  approved 
March  8, 1905  (Acts  1905,  pp.  521,  533,  c.  167), 
that  any  such  company  "desiring  to  build 
an  Interurban  electric  railway  outside  of  auy 
city  or  town  on  any  public  highway  may  do 
so  by  procuring  the  consent  of  the  board  of 
commissioners  of  the  county  In  which  such 
highway  Is  situated."  It  is  argued  that  the 
latter  act  cannot  clothe  appellee  with  au- 
thority to  cross  appellants'  track,  inasmuch 
as  the  subject  of  railroad  crossings  Is  not 
embraced  In  the  title.  The  title  is  broad 
enough  to  cover,  and  the  body  of  the  act  does 
effectually  authorize,  the  location,  construc- 
tion, and  operation  of  electric  interurban 
railroads  upon  public  highways.  It  has  al- 
ready been  stated  that  appellants  merely  have 
the  franchise  or  privilege  of  passing  over  the 
Intersection  in  the  proper  operation  of  their 
road,  subject  to  tbe  right  of  the  public  to 
use  the  highway  in  all  ways  and  by  all  means 
heretofore  or  hereafter  legally  authorized. 
The  right  to  operate  an  electric  interurban 
railroad,  designed  to  facilitate  public  travel, 
upon  and  along  the  highway,  was  one  of  the 
reserved  uses  of  the  public.  The  right  to 
cross  appellants'  track  was  necessarily  in- 
cident to  the  franchise  granted  by  the  county 
board  to  construct  and  operate  tbe  electric 
road  upon  the  public  highway.  It  follows 
that  there  was  no  requirement  that  the  sub- 
ject of  railroad  crossings  be  mentioned  in  the 
title  of  this  act 

It  is  finally  contended  that  there  is  no 
statute  in  Indiana  under  which  a  railroad, 
such  as  that  described  in  the  answer,  can 
be  incorporated,  and  for  that  reason  appellee 
has  no  right  to  cross  appellants'  right  of  way 
and  track.  Both  appellants'  complaint  and 
the  answer  assailed  aver  that  appellee  'is  a 
corporation  organized  under  the  laws  of  the 
state  of  Indiana,''  and  engaged  in  the  con- 
struction of  an  electric  Interurban  railway. 
This  objection  was  not  made  one  of  the 
grounds  of  appellants'  complaint  for  injunc- 


Digitized  by  Google 


768 


82  NORTHEASTERN  REPORTER. 


tion,  but  is  suggested  for  the  first  time  In 
appellants'  brief  In  challenging  the  sufficiency 
of  appellee's  answer.  If  it  were  conceded 
that  appellants  could  raise  such  question  In 
this  collateral  way,  still  as  the  matter  stands 
before  us  It  is  admitted  that  appellee  is  duly 
Incorporated  under  the  laws  of  this  state, 
and  has  been  granted  the  right  by  the  proper 
authority  to  construct  a  railroad  upon  the 
public  highway  described,  and  Is  apparently 
acting  within  its  charter  rights.  There  is 
nothing  in  the  answer  to  advise  us  whether  or 
not  appellee  owns  and  operates  a  street  rail- 
road within  either  of  the  terminal  cities,  in 
connection  with  its  proposed  Interurban  road, 
and  we  are  not  to  be  understood  as  intimat- 
ing that  such  fact  is  at  all  necessary.  It  will 
suffice  to  say  that  upon  the' admitted  facts 
appellants'  objection  is  clearly  untenable. 

Our  conclusion  is  that  appellee's  answer  Is 
sufficient,  and  the  court  did  not  err  in  over- 
ruling appellants'  demurrer  thereto  for  want 
of  facts. 

The  Judgment  is  affirmed. 


(169  Ind.  319) 

CHICAGO  &  E.  R.  CO.  v.  LAWRENCE. 

(No.  20.853.) 
(Supreme  Court  of  Indiana.    Nov.  26,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant —  Contributory  Negligence  —  Evi- 
oence. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman  caught  between 
an  engine  and  a  car  which  had  been  kicked  onto 
a  spur,  evidence  held  insufficient  to  show  the 
switchman's  meaning  in  the  use  by  him  of  the 
words  "she  will  clear,"  applied  to  the  car  when 
it  was  placed  on  the  spur,  as  bearing  on  the 
question  of  his  contributory  negligence  in  failing 
to  discharge  his  duty  of  seeing  that  the  car 
was  placed  so  far  in  on  the  spur  that  trains  on 
the  principal  track  with  their  crews  working 
and  riding  on  them,  could  pass  in  safety. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  987,  996.] 

2.  Trial  —  Verdict  —  Special  Interrogato- 
ries. 

Where,  in  an  action  against  a  railroad  com- 
pany for  the  death  of  a  switchman  caught  be- 
tween an  engine  and  a  car  kicked  onto  a  spur, 
the  question  whether  the  car  had  been  moved 
after  the  switchman  placed  the  car  on  the  spur 
was  material  and  was  controverted,  a  special 
interrogatory  submitting  the  question  whether 
a  member  of  the  crew,  immediately  after  the 
car  was  placed  and  left  standing  on  the  spur, 
said  to  the  switchman,  referring  to  the  car, 
"Will  she  clear?"  and  whether  the  switchman 
answered,  "She  will  clear,"  was  erroneous,  be- 
cause it  assumed  as  a  fact  that  the  car,  when  it 
caused  the  switchman's  injuries,  was  standing 
in  the  same  spot  it  occupied  when  he  announced 
it  waa  "in  the  clear." 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  841.] 

3.  Same. 

It  is  not  error  to  overrule  a  motion  for  a 
more  specific  answer  to  a  special  interrogatory 
which  should  not  have  been  given. 

SSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
46,  Trial,  §  852.] 

4.  Evidence— Opinion  Evidence  —  Conclu- 
sion op  Witness. 

In  an  action  against  a  railroad  company  for 
the  death  of  a  switchman  caught  between  an 


engine  and  a  car  kicked  onto  a  spur,  a  ques- 
tion whether  it  was  the  duty  of  the  switchman 
to  determine,  when  a  car  was  set  on  a  spur, 
whether  it  was  sufficiently  in  on  the  spur  so 
that  an  engine  might  pass  with  safety  to  the 
crew,  was  objectionable,  as  calling  for  a  con- 
clusion of  law  or  ultimate  fact,  since  the  duty 
to  set  the  car  in  a  particular  manner  to  meet 
particular  emergencies  depended  on  the  charac- 
ter of  the  employment  and  the  rules  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  58  2149-2151.] 

5.  Same. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman,  a  question  wheth- 
er there  were  at  the  time  of  the  accident  any 
written  rules  of  the  company  governing  switch- 
men was  properly  excluded,  as  the  rules  should 
be  exhibited,  identified,  and  introduced,  and 
their  interpretation  was  not  for  the  witness. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  20,  Evidence,  §§  2149-2151.] 

6.  Same. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman  caught  between 
an  engine  and  a  car  which  had  been  kicked  onto 
a  spur,  the  question  whether,  if  the  switchman 
had  been  facing  the  west  with  bis  left  hand 
holding  the  grabiron,  with  his  lantern  in  his 
right  hand,  he  could,  by  the  light  of  the  lan- 
tern, have  seen  the  car  on  the  spur,  was  im- 
proper, for  the  answer  "depended  on  the  knowl- 
edge of  the  witness  of  the  power  of  the  lantern, 
the  strength  of  the  switchman's  vision,  the  den- 
sity of  the  darkness,  etc 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20,  Evidence,  SS  2149-2151.] 

7.  Appeal  —  Harmless    Error  —  Erroneous 
Exclusion  op  Evidence. 

Error,  if  any,  in  excluding  evidence  subse- 
quently admitted,  is  not  prejudicial. 

[Ed-.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4200-4203.] 

8.  Master  and  Servant— Injury  to  Servant 
—Negligence. 

Where  an  action  against  a  railroad  com- 
pany for  the  death  of  a  switchman  was  founded 
on  its  negligence  in  disobeying  a  city  ordinance, 
a  rule  of  the  company  that  persons  in  accepting 
employment  assumed  all  risks  was  immaterial; 
the  company  having  no  power  to  relieve  itself 
by  contract  from  the  effect  of  disobeying  the 
ordinance,  and  a  disobedience  by  it  waa  not  a 
hazard  assumed  by  the  switchman. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  SS  166,  108.] 

9.  Same— Evidence. 

In  such  action  a  rule  that  the  company 
desired  its  employes  not  to  incur  risk  from 
which  they  could  protect  themselves,  and  enjoin- 
ed on  them  to  take  time  necessary  to  do  their 
duty  with  safety  to  themselves,  was  properly 
excluded. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant  S  947.] 

10.  Same  —  Contributory     Negligence  — 

Weight  and  Sufficiency. 

In  an  action  against  a  railroad  company 
for  the  death  of  a  switchman  caught  between 
an  engine  and  a  car  which  had  been  kicked 
onto  a  spur,  evidence  held  to  authorise  a  finding 
of  the  switchman's  freedom  from  contributory 
negligence. 

[Ed.  Note.— For  cases  In  point  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  SS  987-996.] 

On  petition  for  rehearing.  Overruled. 
For  former  opinion,  see  79  N.  B.  368. 

HADLEY,  J.  Guided  by  the  points  and 
arguments  of  appellant's  counsel  in  their 
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brief  on  petition  for  a  rehearing,  w©  hare  re- 
examined the  questions  involved  in  this  case, 
and  feel  reassured  that  the  conclusions  we 
announced  in  the  original  opinion  are  correct 

Appellant's  counsel,  however,  insist  that 
certain  questions  arising  under  the  irotion 
for  a  new  trial  were  not  waived,  and  should 
be  decided.  The  first  relates  to  the  court's 
actiou  in  overruling  the  appellant's  motion  to 
require  the  jury  to  make  more  definite  and 
direct  answers  to  certain  interrogatories  sub- 
mitted to  it,  and  which  it  had  attempted  to 
answer.  The  motion  was  addressed  to  a  half 
dozen  or  more  interrogatories,  but  only  three 
of  the  number,  to  wit,  40,  41,  and  53,  have 
been  presented  for  review  by  a  motion  for  a 
new  trial.  The  interrogatories  relate  to  the 
setting  of  a  car  of  coal  in  upon  a  spur  from 
the  principal  track.  Lawrence,  the  decedent, 
was  at  the  time  the  rear,  or  field,  brakeman, 
and  as  such  It  was  his  duty  to  see  that  the 
car  was  placed  on  the  siding  at  a  distance 
from  the  frog  that  would  clear  the  principal 
track.  He  had  accompanied  the  car  in  onto 
the  spur,  and  answered  the  inquiry  of  a  fel- 
low brakeman,  "She  will  clear."  The  three 
interrogatories  In  the  record  are,  in  sub- 
stance, as  follows:  "(53)  Did  Oscar  Collins, 
a  member  of  the  same  switching  crew,  Im- 
mediately after  the  coal  car  was  placed  and 
left  standing  on  the  spur  track  (where  it  stood 
at  the  time  Lawrence  received  his  injuries), 
say  to  Lawrence,  referring  to  the  coal  car, 
'Will  she  clear?*  and  did  Lawrence  answer 
'She  will  clear'?  Ans.  Collins  made  such  in- 
quiry, and  received  an  affirmative  answer, 
but  no  evidence  to  show  that  the  car  was  at 
the  point  where  Lawrence  received  bis  iri"- 
juries  at  the  time  he  answered  Collins." 
"(40)  Did  Lawrence,  by  the  use  of  the 
words,  'She  will  clear,'  mean  that  said  car 
was  standing  In  far  enough  on  the  spur 
track,  so  that  all  engines,  with  their  crews 
working  and  riding  on  and  about  them,  could 
pass  and  repass  said  car  with  safety  to  said 
crews  and  each  member  thereof?  Ans.  No 
evidence  what  he  meant  (41)  Q.  If  you  an- 
swer the  last  question  'Yes,'  did  Lawrence 
exercise  his  own  judgment  In  determining 
whether  the  car  would  clear?  Ans.  No  evi- 
dence as  to  how  he  determined  it." 

With  respect  to  No.  40,  we  do  not  see  how 
it  was  possible  for  the.  Jury  to  make  a  more 
positive  answer.  So  far  as  appellant  has 
pointed  out,  or  we  are  able  to  discover,  there 
was  not  a  shadow  of  evidence  before  the 
jury  that  "in  the  clear,"  meant  anything 
more  than  that  the  car  was  far  enough  In  to 
enable  a  train  on  the  main  track  to  pass  it 
without  collision,  or  that  it  meant  that  it 
was  far  enough  in  to  enable  engines  with 
their  crews  working  or  riding  on  or  about 
them  to  pass  and  repass  with  safety  to  the 
crews.  There  was  evidence  to  the  effect  that 
the  company  had  no  clearance  posts  at  the 
place,  and  no  written  or  printed  rules  relat- 
ing to  the  setting  of  cars  on  sidings,  and  no 
rule  defining  what  should  constitute  or  be 
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understood  by  the  term  setting  a  car  "in 
the  clear."  The  yardmaster,  In  testifying  for 
the  railroad  company,  in  answer  to  the  ques- 
tion, "What  do  you  mean  by  'in  the  clear?' " 
said :  "I  mean  that  the  car  should  be  In  far 
enough  to  clear  with  safety  all  men  working 
between  the  tracks.  They  should  be  in  far 
enough  for  all  the  employes  to  ride  back  and 
forth  with  safety."  The  witness  on  cross- 
examination  was  asked  if  he  drew  his  con- 
clusions as  to  the  duties  of  the  decedent,  in 
relation  to  the  setting  of  the  coal  car,  from 
any  written  or  printed  rule  of  the  company, 
and  he  answered,  "No,  sir;  only  from  prac- 
tical work."  The  yardmaster  gave  the  Jury, 
not  what  was  generally  meant  by  the  de- 
cedent and  other  employes  of  the  company  by 
the  words  "in  the  clear,"  but  what  he  meant 
as  gathered  from  practical  work,  and  not 
from  any  rules  or  definitions  from  the  com- 
pany. The  evidence  further  shows  that  Law- 
rence had  been  working  with  that  engine  and 
switching  crew,  as  field  or  rear  brakeman, 
but  three  days,  and  there  was  not  a  particle 
of  evidence  before  the  jury  to  show  that  he 
had  ever  been  Instructed  or  informed  as  to 
how  far  a  car  should  be  placed  from  the 
passing  track  to  be  deemed  in  the  clear,  or 
to  show  whether  he  understood  that  a  car 
would  be  "in  the  clear"  when  only  far 
enough  In  to  avoid  collision  with  a  passing 
train,  or  whether  it  should  be  far  enough  in 
to  afford  room  and  safety  for  employes  be- 
tween the  car  and  a  passing  train.  As  to 
what  he  meant  everything  was  in  uncertain- 
ty. In  this  state  of  the  evidence,  It  is  plain 
that  the  Jury  could  not  have  answered  inter- 
rogatory No.  40  any  more  definitely  than  it 
did.  Any  different  answer  would  necessa- 
rily have  been  founded  on  guesses  and  con- 
jectures. And,  as  was  said  in  a  recent  case, 
"verdicts  must  stand  upon  evidence,  and  not 
upon  surmise  or  conjecture."  Railway  Co.  v. 
Miller,  149  Ind.  499,  508,  49  N.  E.  445. 

Interrogatory  No.  41  was  to  be  answered 
only  in  the  event  the  Jury  answered  No.  40 
in  the  affirmative,  which  it  did  not  do.  But, 
it  may  be  said,  with  respect  to  the  merits 
of  the  question,  that  every  syllable  that  has 
been  written  concerning  the  absence  of  evi- 
dence relating  to  the  fact  inquired  of  in  the 
preceding  Interrogatory  may  be  applied  with 
equal  accuracy  and  force  to  No.  41. 

Number  53  rests  upon  no  sounder  basis. 
In  the  first  place,  It  artfully  assumes  as  an 
established  fact  that  the  coal  car  when  it 
caused  Lawrence's  injuries  was  standing  in 
the  same  spot  it  occupied  when  he  announced 
it  was  "in  the  clear."  Whether  the  car  had 
been  moved  after  Lawrence  placed  it  to 
the  place  where  the  injury  occurred  was  a 
material  and  controverted  fact  relating  to 
contributory  negligence,  and  the  court  had 
no  right  to  assume  the  fact  to  exist  one  way 
or  the  other.  The  Interrogatory  should  not 
have  been  submitted  to  the  jury  in  the  first 
instance,  and  it  was  not  error  to  overrule 
the  motion  for  a  more  specific  answer.  The 
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only  competent  part  of  the  interrogatory 
was  fully  and  specifically  answered.  Rail- 
way Co.  v.  Goddard,  25  Ind.  185,  191.  Ap- 
pellant's counsel  In  the  examination  of  one 
of  appellee's  witnesses  asked  him  the  follow- 
ing question,  which  the  court  ruled,  on  ap- 
pellee's objection,  need  not  be  answered :  "Q. 
You  may  state  If  It  was  one  of  the  duties  of 
the  rear  switchman,  at  the  time  Lawrence 
was  injured,  to  determine  when  a  car  was 
set  in  on  a  spur  track,  whether  the  car  was 
sufficiently  in  on  the  spur  track,  so  that  an 
engine  might  pass  with  safety  to  the  crew 
and  all  persons  working  or  riding  on  the 
train."  This  question  called  for  a  conclusion 
of  law  or  ultimate  fact  that  was  within  the 
province  of  the  Jury,  under  proper  Instruc- 
tions from  the  court,  and  not  proper  for  the 
witness  to  draw.  The  duty  to  set  the  car  in 
a  particular  manner  to  meet  particular  emer- 
gencies altogether  depended  on  the  character 
and  limitations  of  the  employment  as  the 
same  may  be  defined  and  illustrated  by  the 
terms  of  the  contract,  and  established  rules 
and  customs  of  the  particular  employment. 
It  would  have  been  proper  to  have  Inquired 
about  what  acts  of  service  belonged  to  the 
position  of  field  switchman,  and  which  the 
decedent  would  have  been  held  to  have 
agreed  to  perform  by  his  acceptance  of  the 
position,  or  to  have  Introduced  any  pertinent 
rule  of  the  company,  or  established  custom 
with  which  he  was  acquainted,  and  from 
these  subsidiary  or  evidentiary  facts  it  was 
the  province  of  the  Jury  to  determine  the 
main,  or  ultimate,  conclusion  of  duty.  Men 
of  equal  qualification  might  differ  as  to 
whether  it  was  the  decedent's  duty  to  set  the 
car  at  a  particular  distance  from  track  72 
under  all  the  other  facts  and  circumstances 
that  surrounded  him  at  the  time,  and  the 
determination  of  such  questions  are  gener- 
ally for  the  Jury.  The  question  Is  well  Il- 
lustrated In  the  case  of  Furniture  Company 
v.  Colvln,  32  Ind.  App.  398,  412,  69  N.  E.  1032. 
For  the  same  reasoning  applied  to  a  com- 
plaint, see  Pittsburgh,  etc.,  Co.  v.  LIghtheiser, 
163  Ind.  247,  251,  71  N.  E.  218,  660;  Pitts- 
burgh, etc.,  v.  Peck,  165  Ind.  537,  540,  76  N. 
E.  163.  There  are  a  number  of  other  like 
questions  relating  to  the  duty  of  the  dece- 
dent that  are  ruled  by  the  same  principle. 

The  further  question  was  asked  and  re- 
fused. "Q.  You  may  state  whether  or  not 
it  had  been  the  custom  and  had  been  for  a 
considerable  time  previous  to  this  injury, 
for  the  defendant  company  In  its  Hammond 
yards  to  use  railroad  engines  for  switching 
purposes."  The  question  was  wholly  Imma- 
terial and  properly  refused.  A  witness  was 
asked  whether  or  not  there  were,  at  the 
time  of  the  accident,  any  written  or  printed 
rules  of  the  company,  governing  the  duties  of 
field  switchmen  in  the  Hammond  yards,  con- 
cerning the  placing  of  cars  on  switches  lead- 
ing off  from  the  main  track.  The  court  re- 
fused the  question,  holding  that  the  rules 
themselves  should  be  first  exhibited,  Identi- 


fied, and  introduced,  and  that  their  Inter- 
pretation was  not  a  matter  for  the  witness. 
This  was  correct  During  this  witness' 
cross-examination  the  further  question  was 
asked  and  refused.  "Q.  If  Lawrence  had 
been  facing  the  west,  with  his  left  hand  hold- 
ing the  grabiron,  with  his  lantern  In  his 
right  hand,  could  he,  by  the  light  of  the  lan- 
tern, have  seen  the  coal  car?"  An  answer 
to  the  question  must  have  depended  upon  the 
witness'  knowledge  of  the  power  of  the  lan- 
tern, the  strength  of  Lawrence's  vision,  the 
density  of  the  darkness,  etc.,  and,  In  the  ab- 
sence of  such  knowledge,  the  witness'  an- 
swer must  necessarily  have  been  founded  on 
surmise  and  conjecture,  and  was  correctly 
refused.  Besides,  no  harm  could  have  re- 
sulted to  appellant,  for  the  witness  proceeded 
to  state  the  lantern's  probable  radius  of  light, 
and  that  there  were  no  Intervening  objects 
between  the  engine  and  coal  car. 

The  court  also  denied  the  introduction  of 
the  following  rules  of  the  company:  "Rule 
203.  *  •  *  All  persons  are  notified  that 
In  accepting  or  retaining  employment  with 
the  company,  they  thereby  assume  all  risks 
incident  to  such  employment,  Including  the 
risks  arising  from  the  acts  of  co-employes." 
Rule  207,  which  was  to  the  effect  "that  the 
company  desired  its  employes  not  to  Incur 
risk  from  which  they  could  protect  them- 
selves and  enjoined  upon  them,  to  take,  in 
all  cases,  the  time  necessary  to  do  their  duty 
with  safety  to  themselves,  and  not  subject 
themselves  to  unnecessary  risks."  With  re- 
spect to  the  first,  the  rule  is  wholly  imma- 
terial since  the  action  is  founded  on  the 
negligence  of  the  defendant  In  disobeying 
a  city  ordinance,  against  which  the  company 
had  no  power  to  relieve  Itself  by  contract, 
nor  was  it  a  hazard  assumed  by  the  decedent 
in  his  employment.  The  second  Is  bat  an 
exhortation  to  care,  and  we  do  not  see  bow 
it  could  aid  the  jury  In  determining  the 
case  upon  its  merits. 

Finally,  it  is  insisted  that  the  verdict  Is 
not  sustained  by  sufficient  evidence.  There 
is  no  dispute  but  the  defendant  was  operating 
in  its  switchyard  within  the  city  of  Ham- 
mond a  locomotive,  backward  and  forward, 
in  the  nighttime,  without  a  headlight  on  the 
rear  or  outer  end  of  the  tender,  in  defiance 
of  an  ordinance  forbidding  it  This  sufficient- 
ly established  the  negligence  of  the  defend- 
ant On  a  very  dark  night,  while  the  loco- 
motive was  running  backward  without  a 
headlight  on  the  then  forward  end  of  the 
tender,  the  decedent,  while  climbing  out  of 
the  cab  of  the  engine  to  the  ground  In  the 
discharge  of  duty,  was  caught  and  crushed 
between  the  engine  cab  and  a  coal  car  stand- 
ing on  a  spur  but  6%  inches  from  the  passing 
locomotive.  It  is  at  least  strongly  probable. 
If  the  headlight  had  been  on  the  forward  end 
of  the  tender,  where  the  ordinance  provided 
It  should  be,  the  decedent  would  have  seen 
the  dangerous  proximity  of  the  car  in  tune  to 
have  avoided  it 
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But  It  Is  earnestly  urged  by  appellant's 
counsel  that  the  evidence  shows,  without 
controversy,  that  the  decedent,  by  his  own 
carelessness  and  inattention  to  business,  con- 
tributed to  his  own  injury.  There  is  no  con- 
flict in  the  evidence  as  to  the  following  facts: 
The  deceased  was  a  mature  man,  possessed  of 
all  his  faculties,  and  of  ordinary  Judgment. 
He  bad  been  working  as  rear  or  field  switch- 
man, with  the  crew  and  locomotive  with 
which  he  was  engaged  at  the  time  of  his  in- 
jury for  three  days.  The  company  had  no 
written  or  printed  rules  defining  the  duties 
of  field  switchman  in  setting- cars  from  a  main 
track  onto  a  spur,  or  the  distance  such  cars 
should  be  set  in  on  the  spur,  or  at  what  dis- 
tance from  the  passing  track  should  be  deem- 
ed "In  the  clear."  There  was  a  custom  pre- 
vailing in  the  yard  at  the  time  by  which  em- 
ployes determined  when  a  car  was  in  the 
clear  by  placing  one  foot  on  the  Inner  side 
of  the  nearest  rail  of  the  passing  track  and 
extending  the  arm  and  band  toward  the 
standing  car,  and,  If  the  car  was  not  thereby 
touched  by  the  finger  tips,  it  was  held  to  be 
"in  the  clear";  but  there  was  no  evidence 
that  the  decedent  had  knowledge  of  such  cus- 
tom, either  actual  or  constructive.  When  the 
coal  car  was  kicked  in  on  the  spur,  Lawrence 
rode  it  in,  and,  when  it  stopped,  be  answered 
the  inquiry  of  a  fellow  switchman  that,  "It 
will  clear."  The  two  switchman  then  return- 
ed to  the  train,  which  proceeded  northward, 
passing  by  the  standing  car  that  bad  just 
been  placed,  the  locomotive  then  headed  to 
the  north,  and  having  a  brilliantly  burning 
headlight  in  front.  The  engineer  was  at  his 
station  on  the  right  of  the  locomotive,  and, 
when  passing  the  car,  was  looking  at  an  ob- 
ject on  the  right  of  the  road,  and  did  not  see 
the  car  standing  on  the  left  The  rireman 
was  also  at  bis  post  on  the  left  of  the  engine, 
and  from  the  headlight  on  the  head  of  the 
locomotive  did  see,  as  they  passed,  the  car 
standing  on  the  spur.  In  about  five  minutes 
the  train  returned  southward  to  do  some 
work  on  the  spur  track  referred  to.  The  lo- 
comotive was  again  backing,  drawing  some 
cars  after  it,  and  having  no  headlight  on  the 
then  advancing  end  of  the  tender,  but  a  sig- 
nal lantern.  When  the  train  began  its  return 
southward,  Lawrence  got  into  the  cab  of  the 
engine.  When  they  had  arrived  in  the  vicin- 
ity of  the  spur  intersection,  Lawrence,  with 
a  signal  lantern  in  his  right  hand,  and  facing 
outward  and  seizing  the  grabiron  of  the  cab, 
with  his  left  hand,  stepped  out  and  down  on- 
to the  step  of  the  cab,  and  was  there  caught 
and  crushed  between  the  cab  and  the  coal  car, 
which  at  that  moment. was  standing  but  6% 
inches  from  the  cab  of  the  engine.  There 
were  no  lights  or  clearance  posts  near  the 
place  of  injury  and  plenty  of  room  on  the 
spur  to  set  the  car  in  a  place  of  safety. 

It  should  be  borne  in  mind  that  the  burden 
of  proving  contributory  negligence  rested  up- 
on the  defendant.  To  establish  such  fact  ap- 
pellant has  but  three  facts  to  rely  upon:  (1) 


It  was  Lawrence's  duty  to  set  the  car  far 
enough  In  on  the  spur  to  be  in  a  position  of 
safety  to  passing  trains  on  track  72.  (2)  Did 
be  place  it  and  announce  that  it  would  clear? 
(3)  Within  five  minutes  after  placing  It  he 
was  injured  by  the  car  by  reason  of  its  being 
In  a  dangerous  proximity  to  track  72.  These 
facts  do  not  necessarily  make  out  a  case  of 
contributory  negligence.  If  the  car  had  been 
safely  set  on  the  spur  by  the  decedent,  and 
had  been  moved  by  some  force  from  a  place 
of  safety  to  a  place  of  danger,  without  the 
knowledge  or  fault  of  the  decedent,  he  was 
blameless.  It  must  be  presumed  that  he  was 
blameless.  The  jury  was  justified  In  finding 
the  general  presumption  strengthened  by  the 
facts  that  after  the  car  had  been  set  the 
train  of  cars,  locomotives,  and  crew  passed  by 
It  without  any  collision  or  interference,  and 
without  its  being  observed,  in  tbe  brilliant 
headlight  of  the  locomotive,  by  any  one  on 
the  train,  except  by  the  fireman,  who  testi- 
fied he  saw  the  car  as  they  passed,  but  he 
was  not  asked  by  either  party  where  it  was, 
or  how  near  It  was  to  track  72.  The  evidence 
shows  that  the  spur  was  on  about  the  same 
level  of  track  72.  There  was  no  evidence 
whatever  as  to  whether  the  wind  was  blow- 
ing, or  whether  other  cars  were  being  shifted 
on  the  spur,  or  that  the  coal  car,  when  It 
caused  the  injury,  was  standing  at  the  same 
place  where  it  was  left  by  the  decedent.  The 
defendant  failed  to  ask  the  fireman  how  far 
away  from  the  cab  of  the  engine  the  car  was 
standing  as  they  passed  It  going  north.  The 
onus  being  upon  the  defendant  to  establish 
the  decedent's  negligence  in  setting  the  car, 
we  are  unable  to  say  that  the  facts  and  cir- 
cumstances described  were  not  sufficient  to 
justify, the  Jury  in  Its  conclusion  that  con- 
tributory negligence  was  not  made  out 
Tetition  overruled. 

(169  Ind.  897) 

WILLIAMSON  v.  HAUSER  et  al.  (No. 
21,020.) 

(Supreme  Court  of  Indiana.    Nov.  26,  1907.) 

Highways— Discontinuance  —  Proceedings 
—Appeal. 

Acts  1905,  p.  523.  c.  167,  f  5  (Burns'  Ann. 
St.  Supp.  190o,  8  6730),  relating  to  proceedings 
before  tbe  board  of  commissioners  for  tbe  loca- 
tion, vacation,  etc.,  of  highways,  provides  for 
the  filing  by  a  landowner,  etc.,  of  an  application 
for  damages  with  the  board  at  any  time  before 
it  has  taken  final  action.  Section  9  (page  524) 
provides  that,  if  any  resident  freeholder  shall 
remonstrate  against  the  public  utility  of  the 
bighway,  reviewers  may  be  appointed.  Section 
10  (page  524)  provides  for  appeals  from  orders 
of  tbe  commissioners  to  the  circuit  court.  Held, 
that  a  landowner  who  did  not  appear  before  the 
commissioners  cannot  present  an  application  for 
damages  or  a  remonstrance  that  the  proposed 
vacation  is  not  of  public  utility  for  the  first 
time  in  the  circuit  court  on  appeal. 

Appeal  from  Circuit  Court,  Huntington 
County ;  J.  T.  France,  Special  Judge. 

Petition  by  Henry  Hauser  and  others  to 
the  board  of  commissioners  of  Huntington 
county  to  vacate  a  bighway.   Petition  allow* 
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ed,  and  Lydla  Williamson,  a  landowner,  ap- 
pealed to  the  circuit  court.  Judgment  for 
petitioners,  and  Williamson  appeals.  Af- 
firmed. 

Kenner  &  Kenner  and  C.  K.  Lucas,  for  ap- 
pellant  Spencer  &  Branyan,  for  appellees. 

JORDAN,  J.  This  proceeding  was  instit- 
uted by  appellees  on  January  29,  1006,  before 
the  board  of  commissioners  of  Huntington 
county  to  vacate  a  certain  highway.  The  ac- 
tion is  based  upon  section  1  of  an  act  of  the 
Legislature  "concerning  highways,"  approved 
March  8, 1905  (Acts  1905,  p.  521,  c.  167;  section 
6726,  4  Bums'  Ann.  St  Supp.  1905).  This 
section  provides  "that  whenever  twelve  free- 
holders of  any  county,  six  of  whom  shall 
reside  in  the  neighborhood  of  the  highway 
proposed  to  be  located,  vacated  or  a  change 
therein  made,  shall  petition  the  board  of 
commissioners  of  such  county  for  the  loca- 
tion, vacation  or  change  thereof,  such  board, 
if  satisfied,"  etc.  Upon  filing  the  petition  in 
this  case,  the  board  of  commissioners,  as  re- 
quired, appointed  viewers,  who  subsequent- 
ly filed  their  report,  setting  forth  therein 
that  the  proposed  vacation  of  the  highway 
in  controversy  would  not  be  of  public  utili- 
ty. Thereupon  Hauser,  one  of  the  petition- 
ers, filed  objections  in  the  nature  of  a  re- 
monstrance to  this  report,  alleging  that  the 
vacation  would  be  of  public  utility  and  re- 
quested that  reviewers  be  appointed.  The 
board  of  commissioners  appears  to  have 
complied  with  this  request  and  reviewers 
were  accordingly  appointed,  who  thereafter 
reported  that  the  vacation  of  the  highway 
would  be  of  public  utility,  and  that  it  ought 
to  be  vacated.  Upon  the  filing  of  this  re- 
port, the  board  on  May  7,  1906,  ordered  and 
adjudged  that  the  road  be  vacated.  Appel- 
lant did  not  appear  in  the  proceedings  before 
the  board  of  commissioners.  On  June  6, 
1906,  she  filed  an  affidavit  with  the  county 
auditor,  alleging  therein  that  she  was  the 
owner  of  certain  land  described,  which  she 
averred  adjoined  or  was  contiguous  to  said 
highway,  and  she  further  alleged  that  the 
vacation  thereof  would  affect  her  said  land, 
and  damage  the  sale  thereof.  She  further 
stated  in  her  affidavit  that  she  was  not  a 
party  to  "the  cause  as  presented  before  the 
commissioners'  court"  On  the  same  day, 
June  6,  1906,  she  filed  with,  and  to  the  ap- 
proval of,  the  auditor  of  the  county  her 
appeal  bond,  wherein  she  recited  that  she 
had  appealed  to  the  circuit  court  from  an 
order  of  the  board  of  commissioners  made  In 
said  proceeding  on  May  7,  1906.  Upon  the 
filing  of  the  affidavit  and  bond,  the  auditor 
appears  to  have  certified  all  the  papers  and 
entries  in  the  case  to  the  Huntington  circuit 
court  At  the  September  term,  1906,  of 
that  court,  appellant  appeared  therein,  and 
over  the  objections  and  exceptions  of  ap- 
pellees was,  by  the  court,  permitted  to  file, 
for  the  first  time,  what  is  termed  a  "plea" 
or  "answer  In  the  nature  of  a  remonstrance." 


This  paper  is  in  two  paragraphs.  The  first 
recites  "that  now  comes  Lydla  Williamson, 
and,  as  an  answer  In  the  nature  of  a  remon- 
strance," etc.,  and  then  proceeds  to  allege 
that  said  remonstrator  is  the  owner  of  land 
abutting  on  the  highway  described  in  the 
petition,  and  that  she  Is  affected  thereby,  in 
this:  That  the  proposed  vacation  «VII1  en- 
tirely cut  off  ingress  and  egress  to  a  ceme- 
tery, and  will  discommode  and  inconve- 
nience the  entire  neighborhood,"  and  will 
not  be  of  public  utility.  Wherefore  she 
prays  that  the  court  dismiss  the  petition. 
The  second  paragraph  set  out  facts  tending 
to  show  that  she  will  be  damaged  by  the  va- 
cation of  the  highway,  and  damages  in  the 
sum  of  $500  are  demanded.  Appellees  suc- 
cessfully moved  to  strike  out  the  first  para- 
graph of  said  remonstrance.  After  the  trial 
court  had  ruled  upon  several  other  motions, 
the  case  was  submitted  to  the  jury  for  tri- 
al. The  Jury  returned  a  general  verdict 
against  appellant  and  along  with  this  ver- 
dict returned  answers  to  interrogatories. 
These  special  findings,  however,  are  not  set 
out  in  the  record.  Appellant  unsuccessfully 
moved  for  a  judgment  In  her  favor  upon  the 
answers  to  interrogatories,  and  she  also 
moved  for  a  new  trial  upon  the  statutory 
grounds,  and  for  the  further  reason  that  the 
court  erred  in  overruling  her  motion  to  re- 
quire appellees  to  open  and  close  the  case. 
The  motion  for  a  new  trial  the  court  denied, 
and  rendered  judgment  on  the  verdict  against 
appellant  She  appeals,  and  assigns  as  er- 
ror, first,  "that  the  court  erred  in  strik- 
ing out  the  first  paragraph  of  the  remon- 
strance"; second,  "in  overruling  the  motion 
for  new  trial."  The  only  errors  discussed 
by  her.  counsel  relate  to  the  rulings  of  the 
court  in  striking  out  the  first  paragraph  of 
the  remonstrance  and  in  denying  the  motion 
to  require  appellees  to  assume  the  opening 
and  closing  of  the  case  at  the  trial. 

The  act  upon  which  this  proceeding  is 
based  appears  to  be  a  revision  of  the  stat- 
ute concerning  highways  enacted  in  1853. 
It  may  be  said  to  supersede  section  6727, 
Burns'  Ann.  St.  1901,  and  the  intervening  sec- 
tions to  and  Including  section  6854.  These 
sections  of  the  act  of  1853  make  provision 
for  the  location,  change,  vacation,  and  re- 
pair, etc.,  of  public  highways.  Many  of  the 
provisions  of  the  latter  statute  have  been, 
with  some  changes,  substantially  re-enacted 
in  the  act  of  1905,  supra.  Under  the  circum- 
stances, the  decisions  of  this  court  in  cases 
originating  under  the  old  law  will,  as  far  as 
applicable,  afford  ruling  precedents  upon 
questions  arising  under  the  law  of  1906. 
Section  5  of  this  latter  act  as  did  the  provi- 
sions of  the  old  statute,  provides  for  the  fil- 
ing of  a  remonstrance  or  application  for  dam- 
ages before  the  board  of  commissioners  at 
any  time  before  that  tribunal  has  taken  final 
action  in  the  matter  by  any  landowner 
through  whose  lands  the  highway  ir»  ques- 
tion passes,  etc.  Section  9  of  the  act  provides 
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that,  In  the  event  any  resident  freeholder  of 
the  county  shall  remonstrate  against  the 
public  utility  of  the  highway,  then  and  in 
that  event  the  board  of  commissioners  maj 
appoint  reviewers,  etc  Section  10  provides 
that,  if  a  majority  of  the  reviewers  report 
against  the  public  utility  of  the  proposed  lo- 
cation, change,  or  vacation,  the  petition  there- 
for shall  be  dismissed,  etc.  The  section 
further  provides  that  an  appeal  shall  He  to 
"the  circuit  court  from  any  such  order  dis- 
missing such  petition  or  ordering  such  high- 
way established  as  provided  in  section  102  of 
this  act"  The  latter  provision,  which  reads, 
"as  provided  in  section  102  of  this  act,"  is 
evidently  a  mistake  or  inadvertence  on  the 
part  of  the  draftsman,  for  it  will  be  found 
upon  examination  that  section- 102  has  no 
reference  or  relation  whatever  to  appeals. 
It  Is  manifest  that  section  123,  instead  of 
the  section  mentioned,  was  intended.  This 
latter  section  provides  that,  "except  as  other- 
wise provided  in  this  act,  any  person  ag- 
grieved by  any  decision  of  the  board  of  com- 
missioners'of  any  county  In  any  proceeding 
in  relation  to  highways  may  appeal  there- 
from within  thirty  days  to  the  circuit  court 
of  such  county  by  filing  a  bond,  with  surety 
and  penalty,  to  be  approved  by  the  auditor 
of  such  county,  conditioned  for  the  due  pros- 
ecution of  such  appeal  and  the  payment  of 
cost,"  etc. 

Under  the  facts  in  this  case  and  the  deci- 
sions applicable  thereto,  it  is  well  settled 
that  appellant  had  no  legal  standing  or  right 
to  present,  for  the  first  time,  in  the  circuit 
court  on  appeal  an  application  for  damages 
arising  out  of  the  proposed  vacation  of  the 
highway,  or  an  objection  or  remonstrance  on 
the  ground  that  such  vacation  is  not  of  pub- 
lic utility.  As  the  facts  disclose,  she  wholly 
failed  to  appear  before  the  board  of  commis- 
sioners and  exercise  her  right  under  the 
statute  to  set  up  and  claim  damages  on  ac- 
count of  the  vacation  of  the  highway,  or  to 
object  or  remonstrate  for  the  reason  that 
such  vacation  was  not  of  public  utility.  In 
support  of  the  rule  which  we  affirmed,  see 
Foray  the  et  al.  v.  Kreuter  et  al.,  100  lnd. 
27;  Lowe  v.  Ryan,  04  lnd.  450;  Breltwel- 
ser  v.  Fuhrman,  88  lnd.  28;  Green  v.  El- 
liott, 86  lnd.  53;  Metty  v.  Marsh,  124  lnd. 
18,  23  N.  E.  702;  Indianapolis,  etc.,  R.  Go. 
v.  Hood,  130  lnd.  504,  30  N.  E.  705.  In  Met- 
ty v.  Marsh,  supra,  which  was  a  proceeding 
Instituted  before  the  board  of  commission- 
ers to  locate  and  construct  a  public  ditch, 
It  is  said:  "It  has  so  often  been  adjudged 
by  this  court,  in  cases  analogous  to  this,  that 
no  matter  not  put  in  issue  before  the  board 
of  commissioners  can  be  tried  on  appeal  to 
the  circuit  court,  that  but  little  can  be  said 
in  elaboration  of  the  principle."  The  Indian- 
apolis, etc.,  R.  Co.  v.  Hood,  supra,  was  a 
proceeding  for  laying  oat  a  highway,  Insti- 
tuted before  the  board  of  commissioners. 
In  that  case  the  railroad  company,  on  ac- 
count of  the  negligence  of  Its  attorney,  did 


not  appear  before  the  board  and  file  a  re- 
monstrance or  claim  for  damages.  In  the 
circuit  court  on  appeal  It  unsuccessfully  of- 
fered to  file  a  remonstrance.  It  was  held 
In  that  case  that  the  trial  court  did  not  err 
in  refusing  to  permit  appellant  company  to 
file  Its  remonstrance  and  tender  an  issue 
thereon.  In  passing  upon  the  question,  this 
court,  by  Elliott,  J.,  said:  "It  Is  firmly  set- 
tled that  In  cases  of  this  character  objec- 
tions must  be  appropriately  presented  to  the 
board  of  commissioners,  or  they  cannot  be 
made  available  In  the  circuit  court  on  ap- 
peal." As  appellant,  under  the  circumstan- 
ces, had  no  right  to  file  her  remonstrance 
In  the  circuit  court,  as  she  did,  consequent- 
ly the  action  of  the  court  In  sustaining  the 
motion  to  strike  out  the  first  paragraph 
thereof  was  right  or  at  least  harmless.  For 
the  same  reason  she  is  not  in  a  position  in 
any  manner  to  assail  the  decision  of  the  tri- 
al court  in  denying  her  demand  to  require 
appellees  to  assume  the  burden  of  opening 
and  closing  the  case.  It  is  possibly  true, 
as  counsel  for  appellant  suggest,  that  upon 
the  unfavorable  report  made  by  the  first 
viewers  against  the  public  utility  of  the'  va- 
cation of  the  highway  that  the  board  of  com- 
missioners was  not  authorized  by  the  stat- 
ute to  appoint  reviewers,  as  was  done.  This 
question  is  not  before  us;  hence  we  advance 
no  opinion  thereon.  See,  however,  Doctor  v. 
Hartman,  74  lnd.  221. 

For  the  reasons  stated,  there  Is  no  avail- 
able error  presented  by  the  record. 

Judgment  affirmed. 

(169  lnd.  410) 

BALTIMORE  &  O.  S.  W.  K.  CO.  v.  EVANS. 
(No.  21,068.) 
(Supreme  Court  of  Indiana.  Nov.  26, 1907.) 

1.  Carriers— Pa ssenghbs — Ticket — Effect. 

That  part  of  a  railroad  ticket  providing 
that  its  use  was  limited  to  the  purchaser  and 
the  dependent  members  of  his  family,  and  that 
a  transfer  would  involve  its  forfeiture,  consti- 
tuted a  contract  between  the  purchaser  and  the 
carrier,  by  the  limitations  of  which  he  bound 
himself  by  accepting  the  ticket. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  §  1020.] 

2.  Same— Limitations— Use  of  Ticket. 

In  consideration  of  a  reduced  rate  of  fare, 
a  carrier  is  entitled  to  prescribe  reasonable  lim- 
itations and  confine  the  use  of  a  ticket  to  the 
purchaser  and  the  dependent  members  of  his 
family,  and  provide  for  forfeiture  In  case  of 
transfer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  9,  Carriers,  |  1020.] 

3.  Same  —  Forfeiture  —  Subsequent  Usi - 

Ejection. 

Where  a  20-trip  ticket  sold  at  a  reduced 
rate  was  limited  to  use  by  the  purchaser  and  the 
dependent  members  of  his  family,  and  provided 
for  forfeiture  in  case  of  transfer,  and  the  pur- 
chaser permitted  persons  to  use  the  ticket  who 
were  not  entitled  to  do  so,  he  himself  was  not 
thereafter  entitled  to  use  unexpired  portions 
thereof,  but  the  carrier  was  authorised  to  refuse 
it  and  eject  him  for  refusal  to  pay  fare  except 
with  the  ticket 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Carriers,  8  1423.] 
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4.  Same— Waiver  of  Forfeiture. 

A  carrier  did  not  waive  its  right  to  exact  a 
forfeiture  of  a  ticket  because  of  previous  im- 
proper use  by  the  purchaser  of  the  ticket,  though 
it  had  subsequently  honored  the  ticket  for  trans- 
portation, in  the  absence  of  proof  that  in  so  do- 
ing it  had  knowledge  or  notice  of  the  forfeiture. 

5.  Same— Ejection— -Grounds. 

A  carrier,  sued  for  ejection  of  a  passenger, 
was  not  precluded  from  relying  on  a  forfeiture 
of  his  ticket  for  misuse,  because  the  conductor 
at  the  time  of  the  ejection  erroneously  refused 
to  accept  the  ticket  because  it  had  expired 

Appeal  from  Circuit  Court,  Clark  Coun- 
ty; H.  C.  Montgomery,  Judge. 

Action  by  Sargent  W.  Evans  against  the 
Baltimore  &  Ohio  Southwestern  Railroad 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
for  new  trial. 

Edward  Barton  and  Chas.  L.  Jewett,  for 
appellant   J.  K.  Marsh,  for  appellee. 

JORDAN,  J.  Action  by  appellee  to  recover 
damages  on  account  of  an  alleged  wrongful 
expulsion  by  appellant  railroad  company 
from  Its  train  of  cars.  Appellee,  as  com- 
plainant below,  alleges  in  his  complaint,  in- 
ter alia,  that  the  defendant  railroad  com- 
pany Is  a  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Indiana; 
that  it  is  a  common  carrier,  and  for  more 
than  two  years  last  past  has  been  engaged 
In  operating  for  the  carriage  of  passengers, 
for  hire,  a  railroad  running  from  Cincinnati, 
Ohio,  into  and  through  the  state  of  Indiana; 
that  part  of  Its  said  line  passes  through 
Clark  county,  in  said  state  of  Indiana,  to 
the  city  of  Louisville,  in  the  state  of  Ken- 
tucky. It  Is  further  averred  that  the  town 
of  Otisco,  in  Clark  county,  in  which  town 
the  plaintiff  had  resided  for  over  20  years, 
ia  a  station  on  said  line  of  railway.  On  No- 
vember 9,  1904,  he  purchased  from  the  de- 
fendant's agent  In  charge  of  Its  station  of- 
fice at  said  town  of  Otisco  a  "20-trlp  family 
ticket,"  which  it  kept  for  sale  at  said  sta- 
tion, paying  for  such  ticket  $8.  This  ticket 
had  attached  thereto  20  coupons,  each  of 
which  entitled  the  plaintiff  to  be  carried  over 
defendant's  road  between  said  stations  of 
Otisco  and  the  city  of  Louisville,  upon  any 
and  all  of  Its  trains  stopping  at  the  former 
station.  The  time  for  which  the  ticket  was 
good  for  use  on  defendant's  road  was  limit- 
ed to  four  months  from  November  9,  1904, 
the  date  of  purchase,  making  the  date  of  ex- 
piration March  9,  1905.  It  is  further  charg- 
ed that,  through  and  by  the  mistake  and 
negligence  of  defendant's  selling  agent,  the 
ticket  was  made  to  expire  on  March  9,  1904, 
said  date  being  written  on  the  ticket  by  de- 
fendant's agent  at  the  time  of  the  sale 
thereof.  The  complaint  alleges  other  facts 
going  to  show  that  on  December  2,  1904, 
plaintiff  boarded  one  of  defendant's  trains  at 
the  town  of  Otisco  for  the  purpose  of  being 
carried  thereon  as  a  passenger  to  the  city 
of  Louisville,  Ky.;  that,  when  he  took  pass- 
age on  said  train,  he  had  in  his  possession 


the  ticket  In  controversy,  which  still  had 
attached  thereto  four  unused  coupons,  each 
of  which  entitled  him  to  be  carried  either 
way  between  the  aforesaid  stations;  that 
the  agent  of  the  defendant,  the  conductor  is 
charge  of  said  train,  called  upon  plaintiff  to 
pay  the  regular  fare  from  Otisco  to  Louis- 
ville; that,  in  response  to  said  request  and 
demand,  plaintiff  presented  to  said  conductor 
the  ticket  in  question  with  its  four  cou- 
pons attached.  On  examination  thereof, 
the  conductor  refused  to  honor  it,  and  de- 
clined to  accept  any  of  its  coupons  so  at- 
tached as  evidence  that  plaintiff  bad  paid  his 
fare,  and  was  therefore  entitled  to  be  car- 
ried as  a  passenger  over  said  railroad.  The 
conductor  demanded  that  he  either  pay  the 
regular  fare  from  Otisco  to  the  city  of  Lou- 
isville or  leave  the  train.  It  is  further 
charged  that  the  conductor  contended  that 
because  and  for  the  reason  that  the  date, 
March  9,  1904,  as  written  on  the  first  page 
of  the  cover  thereof,  as  the  time  upon  which 
the  ticket  would  expire,  that  said  ticket  was 
no  longer  good,  and  did  not  entitle  plaintiff 
to  be  carried  thereon.  Plaintiff  alleges  that 
he  explained  to  the  conductor  that,  said  date 
must  be  a  mistake,  and  that  March  0,  1904. 
as  written  upon  the  ticket  was  intended  for 
March  9,  1905,  the  date  of  expiration.  The 
complaint  alleges  that,  notwithstanding  said 
explanations  as  given  by  the  plaintiff  to  the 
conductor  to  show  that  his  ticket  had  not 
expired,  the  latter  still  refused  to  honor  it 
and  then  and  there  requested  that  plaintiff 
pay  his  fare  from  Otisco  to  Louisville,  which 
payment  he  refused  to  make  on  the  ground 
that  he  was  entitled  to  be  carried  over  de- 
fendant's road  upon  said  ticket  Thereup- 
on, as  charged,  the  conductor  caused  the 
train  to  be  stopped,  and  then  wrongfully, 
and  in  a  rude  and  Insolent  manner,  and  in 
the  hearing  and  presence  of  the  other  pas- 
sengers, ejected  plaintiff  from  the  train.  The 
pleading  closes  with  the  allegation  that  by 
said  expulsion  the  plaintiff  was  greatly  out- 
raped,  humiliated,  etc.,  and  damages  are 
demanded  in  the  sum  of  $3,000.  In  the  light 
of  the  facts  alleged,  it  Is  manifest  that  plain- 
tiff bases  his  action  herein  wholly  upon  tort, 
and  not  upon  contract 

The  defendant  unsuccessfully  demurred  to 
the  complaint  for  want  of  facts,  and  there- 
after filed  an  answer  in  five  paragraphs; 
the  first  being  the  general  denial.  The  sec- 
ond paragraph  of  the  answer  avers:  "That 
the  coupon  ticket  mentioned  in  plaintiff's 
complaint  was  a  special  rate  ticket  sold  at 
a  reduced  rate  In  consideration  that  the 
same  should  be  purchased,  held,  and  used 
by  the  plaintiff  in  conformity  with  the  con- 
tract printed  and  written  upon  said  ticket 
and  made  part  thereof.  Said  ticket  was  call- 
ed a  '20-trip  family  ticket'  and  contained 
20  coupons,  each  one  of  which  entitled  the 
plaintiff,  or  a  dependent  member  of  his 
family,  to  passage  between  Otisco  station 
and  Louisville  station  on  defendant's  rail- 
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road  when  presented  and  used  under  the 
conditions  named  in  said  contract  Said 
contract  was  partly  printed  and  partly  writ- 
ten on  said  ticket,  and  a  copy  of  the  mate- 
rial parts  thereof  is  filed  with  and  made  a 
part  of  this  answer,  marked  'Exhibit  A.' 
The  defendant  avers  that  the  plaintiff  pur- 
chased said  ticket  at  a  reduced  and  less 
rate  than  the  regular  rate  of  fare  between 
said  stations  of  Otisco  and  Louisville  in 
consideration  of  the  agreements  and  obliga- 
tions upon  the  plaintiff  in  said' contract  con- 
tained, and,  among  others,  the  following 
agreement  and  obligations  on  the  part  of  the 
plaintiff."  This  agreement  or  contract  is 
embodied  In  the  paragraph,  and  is  the  same 
one  hereinafter  set  out  in  the  evidence.  The 
paragraph  then  proceeds  to  allege,  or  show, 
that  the  plaintiff,  after  the  purchase  of  the 
ticket  alleged  in  his  complaint,  but  previous 
to  December  2,  1004,  the  date  of  the  expul- 
sion, had  violated  and  broken  said  contract 
by  transferring  said  ticket  to  certain  persons 
named  and  mentioned  in  said  pleading;  that 
such  transfer  of  tbe  ticket  consisted  in  plain- 
tiff allowing  and  permitting  each  of  the 
aforesaid  named  persons  to  use  it  and  travel 
upon  one  of  the  coupons  thereof  over  de- 
fendant's railroad  between  tbe  stations  of 
Otisco  and  Louisville;  that  neither  of  the 
persons  so  using  said  ticket  as  aforesaid, 
was  a  dependent  member  of  plaintiff's  fami- 
ly. It  Is  further  averred  that  plaintiff,  by 
reason  of  tbe  wrongful  transfers  of  the  use 
of  said  ticket,  had,  under  its  terms  and  con- 
ditions, forfeited  all  of  bis  rights  thereunder 
before  December  2,  1004,  and  therefore  was 
not  at  the  time  the  ticket  was  presented  to 
the  conductor,  as  alleged  In  the  complaint 
entitled  to  passage  thereon  upon  defendant's 
said  train  of  cars.  With  some  exceptions, 
the  fourth  paragraph  of  tbe  answer  Is  sub- 
stantially the  same  as  tbe  second.  It  sets 
out  tbe  contract  embraced  in  the  ticket  in 
like  manner  as  does  the  second,  and  charges, 
among  other  things,  that  after  tbe  purchase 
of  said  ticket  on  November  0,  1004,  by  plain- 
tiff, but  prior  to  December  2,  1004,  to  wit 
on  November  10th  of  the  latter  year,  plain- 
tiff violated  said  contract  and  thereby  for- 
feited all  of  bis  rights  under  tbe  ticket  to 
be  carried  over  appellant's  railroad,  for  the 
reason  and  because  on  said  November  10, 
1004,  he  sold  and  transferred,  In  considera- 
tion of  (1.00  to  him  paid,  tbe  use  of  said 
ticket  to  one  Bessie  Kirk  and  her  sister,  and 
permitted  them  to  take  and  have  possession 
of  the  ticket  and  use  four  of  the  coupons  at- 
tached thereto  for  passage  of  the  aforesaid 
named  persons  over  defendant's  railroad 
from  Otisco  to  the  city  of  Louisville  and  re- 
turn; that  said  Bessie  Kirk  and  her  sister 
were  not  dependent  members  of  the  plain- 
tiff's family,  nor  were  they  in  any  manner 
connected  with  the  same.  It  is  further  aver- 
red that  after  using  said  ticket  the  afore- 
said parties  returned  it  back  to  the  plaintiff, 
and  that  thereafter,  upon  the  occasion  al- 


leged In  his  complaint  he  attempted  to  use 
it  for  his  passage  from  Otisco  to  Louisville; 
that  the  ticket  so  presented  by  plaintiff  to 
defendant's  conductor,  as  charged  in  the 
complaint  was  the  same  ticket  which  the 
plaintiff  had  previously  sold  and  transferred 
to  said  Bessie  Kirk  and  her  sister,  as  here- 
inbefore alleged.  Plaintiff  successfully  de- 
murred to  the  second,  third,  and  fourth  para- 
graphs of  the  answer,  and  replied  to  the 
fifth.  As  he,  In  bis  complaint  only  disclos- 
ed or  exhibited  such  provisions  of  the  ticket 
in  question  as  were  favorable  or  available 
to  him,  it  was  the  right  or  privilege  of  de- 
fendant to  set  up  in  Its  answer  any  of  Its 
provisions  or  stipulations,  and  thereby  seek 
to  avail  Itself  of  such  affirmative  defense. 
Under  the  issues  as  joined  between  the  par- 
ties, there  was  a  trial  by  jury  and  a  verdict 
returned  in  favor  of  the  plaintiff,  assessing 
his  damages  at  $100.  Defendant  moved  for 
a  new  trial,  assigning  as  grounds  therefor 
that  the  verdict  was  not  sustained  by  suffi- 
cient evidence,  that  It  was  contrary  to  law, 
and  that  the  court  erred  in  giving  and  refus- 
ing certain  instructions.  This  motion  was 
overruled,  and  judgment  was  rendered  on 
the  verdict  Tbe  errors  assigned  and  relied 
upon  for  reversal  are  predicated  upon  the 
rulings  of  the  trial  court  In  sustaining  the 
demurrer  to  the  second,  third,  and  fourth 
paragraphs  of  answer  and  In  denying  tbe 
motion  for  a  new  trial. 

The  evidence  in  tbe  record  may  be  said  to 
establish  the  following  facts:  Defendant  is 
an  incorporated  railroad  company,  engaged 
as  a  common  carrier  In  operating  the  railroad 
as  alleged  in  the  complaint.  Plaintiff  is  a 
resident  of  the  town  of  Otisco,  In  Clark  coun- 
ty, Ind.,  and  is  engaged  at  that  place  as  a 
retail  merchant  This  town  Is  a  station  sit- 
uated on  defendant's  railroad  about  25  miles 
distant  from  tbe  city  of  Louisville,  Ky.  The 
regular  fare  for  single  passage  between  Otis- 
co and  Louisville  is  69  cents.  At  tbe  office 
of  defendant  In  said  town  it  kept  for  sale 
what  is  known  as  a  "20-coupon  family  tick- 
et" This  ticket  contained  20  coupons,  each 
of  which  was  good  for  a  single  passage  over 
defendant's  road  either  way,  between  the 
aforesaid  stations,  and  was  sold  and  issued 
for  $8,  which  made  the  fare  or  rate  for  a 
single  trip  between  Otisco  and  Louisville  40 
cents,  less  than  two-thirds  of  tbe  regular 
fare.  These  tickets,  in  consideration  of  such 
reduced  fare,  were  sold  under  a  special  con- 
tract and  their  use  was  expressly  limited  to 
the  purchaser  and  the  dependent  members 
of  his  family.  The  ticket  in  dispute  was  In- 
troduced in  evidence  at  the  trial  by  plain- 
tiff. It  was  shown  that  the  latter  purchased 
it  on  November  9,  1004,  from  defendant's 
agent  at  said  station  of  Otisco.  The  date  of 
purchase  was  stamped  on  the  back,  or  cover, 
thereof.  The  ticket  bad  attached  thereto  20 
coupons,  each  of  which  was  good  for  pas- 
sage either  way  between  the  aforesaid  men- 
tioned stations.  On  a  part  of  the  ticket,  In  a 
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place  provided  for  that  purpose,  the  name  of 
plaintiff  as  purchaser  thereof  was  written  In 
ink,  as  was  also  the  date  on  which  the  ticket 
would  expire,  viz.,  four  months  from  the  date 
of  sale.  It  appears  that  defendant's  selling 
agent,  through  a  mistake,  wrote  March  9, 
1904,  as  the  time  of  the  expiration  of  the 
ticket,  instead  of  March  9,  1905,  as  it  should 
have  been.  Plaintiff,  after  the  purchase  of 
this  ticket,  used  it  himself  for  passage  over 
defendant's  road.  He  also  appears  to  have 
permitted  other  persons  to  use  It,  as  herein- 
after shown..  On  December  2,  1904,  four  of 
the  coupons  remained  unused.  The  ticket, 
as  given  in  evidence,  omitting  the  coupons, 
Is  as  follows: 

Issued  by  the  Baltimore  &  Ohio  Southwestern 
Railroad  Co. 

Twenty-Trip  Family  Ticket  Good  for  Mr.  S. 
W.  Evans  between  Louisville  and  Otisco  on  or 
before  March  9,  1904. 

Form  L  35.  4029  4  Months. 

Contract. 

Each  coupon,  when  not  detached  from  the 
contract  is  good  for  one  passage  on  any  pas- 
senger train  of  the  Baltimore  &  Ohio  Southwest- 
ern Railroad  Co.,  stopping  at  stations  named  on 
this  ticket,  for  the  person  named  on  the  re- 
verse side  of  this  cover,  or  for  dependent  mem- 
bers of  family,  under  conditions  named  in  con- 
tract. 

Must  be  used  within  the  dates  named  on  first 
page  of  cover. 

O.  P.  McCarty,  Gen'l  Pass'r  Agt 

The  Baltimore  &  Ohio  Southwestern  Railroad 
Co. 

Twenty-Trip  Family  Ticket  Contract 

1st  It  is  hereby  expressly  understood  and 
contracted  by  the  purchaser  of  this  ticket,  that 
it  is  good  for  use  of  person  named  hereon,  or 
for  dependent  members  of  family,  and  must  be 
used  within  four  months  from  date  of  sale ;  that 
a  transfer  of  it  for  one  or  more  trips  involves 
Its  forfeiture. 

2nd.  It  is  good  only  on  such  regular  passenger 
trains  as  stop  at  the  stations  named  hereon,  and 
allows  transportation  of  personal  baggage  or 
small  parcels  of  marketing  only. 

3rd.  That  this  ticket  must  be  presented  to  the 
conductor  who  will  detach  a  coupon  for  each 
and  every  ride,  and  it  will  be  void  after  the 
date  specified  thereon. 

4th.  That  this  ticket  Is.  and  shall  be,  considered 
the  only  valid  evidence  that  fare  is  paid,  and,  In 
case  it  is  lost  or  mislaid,  local  rates  must  be 
paid  to  conductors  and  fares  so  collected  will  not 
be  returned,  nor  will  a  duplicate  free  ticket  be 
Issued  therefor. 

Form  L/35.   O.  P.  McCarty,  GenT  Pass'r  Agt 

On  December  2,  1904,  plaintiff,  desiring  to 
go  to  Louisville  on  business,  boarded  a  pas- 
senger train  of  defendant's  road  for  that  city. 
He  had  In  bis  possession  at  that  time  the 
ticket  in  controversy,  which  then  contained 
four  unused  coupons.  It  appears  that  be  was 
not  acquainted  with  the  conductor  in  charge 
of  the  train.  In  response  to  the  conductor's 
demand  for  his  fare,  he  presented  and  ten- 
dered the  ticket  in  question.  On  an  exam- 
ination thereof,  the  conductor  appears  to 
have  contended  tbat  the  ticket  had  expired. 
This  plaintiff  denied,  and  pointed  to  the  date 
of  the  ticket,  and  claimed  that  there  must' 


be  a  mistake  in  the  date  of  expiration,  which, 
as  he  asserted,  he  had  not  before  discovered. 
The  date  of  sale,  as  it  appeared  upon  the 
ticket,  was  dim,  and  the  conductor,  as  he 
testified  at  the  trial,  was  unable  "to  make  it 
out"  He  appears  to  have  made  a  second  ex- 
amination, and  again  informed  plaintiff  that 
the  ticket  was  "an  old  one,"  and  was  not 
good,  and  requested  him  to  either  pay  his 
fare  or  leave  the  train.  Plaintiff,  in  response 
to  this,  said,  "Put  me  off,"  and  refused  to 
pay  the  required  fare.  The  conductor  then 
stopped  the  train  and  directed  plaintiff  to 
get  off,  which  he  accordingly  did,  testifying 
at  the  trial  that  he  did  so  because  the  con- 
ductor ordered  him  to  leave  the  train  or  pay 
his  fare.  He  declined  to  pay  the  fare  de- 
manded, on  the  ground  that  his  ticket  was 
good  and  he  was  entitled  to  be  carried  there- 
on. No  force  or  violence  whatever  appears 
to  have  been  used  by  the  conductor  to  eject 
him,  and  no  harsh  or  Insulting  language  was 
employed  by  the  conductor  on  said  occasion. 
After  alighting  from  the  train,  plaintiff  start- 
ed on  his  return  to  his  home  at  Otisco,  which 
was  something  over  two  miles  from  the  place 
where  he  left  the  train.  On  the  road,  he 
stopped  and  visited  for  some  time  at  the 
home  of  his  married  daughter,  who  lived 
near  the  highway  over  which  he  was  travel- 
ing. He  arrived  at  his  place  of  business  in 
Oti9co  in  about  three  hours  from  the  time  he 
left  the  train.  On  the  next  day  he  went  to 
Louisville  over  defendant's  road.  He,  by  his 
own  undisputed  admission  and  statement; 
fully  established  upon  the  trial  that  a  short 
time  after  he  purchased  and  accepted  the 
ticket  In  controversy,  but  prior  to  December 
2,  1904,  he  permitted  and  allowed  his  mar- 
ried son,  Henry  Evans,  and  also  the  wife  of 
the  latter,  to  use  the  ticket  for  passage  over 
defendant's  road  between  Louisville  and 
Otisco  and  return.  His  said  son  was  a  man 
of  family,  3G  years  of  age,  and  resided  with 
bis  family  In  the  city  of  Louisville.  The 
time  Henry  Evans  and  his  wife  were  per- 
mitted to  use  the  ticket  for  passage  was  up- 
on an  occasion  when  they  were  visiting  at 
the  home  of  plaintiff.  These  parties  in  no 
manner  are  shown  to  have  been  dependent 
members  of  plaintiff's  family.  On  another 
occasion,  after  plaintiff  had  purchased  and 
accepted  this  ticket  and  a  short  time  only 
before  December  2,  1904,  he  transferred  or 
turned  over  the  ticket  to  a  Miss  Katie  Kh* 
to  be  used  by  her  and  her  sister,  Bessie 
Kirk,  for  passage  over  defendant's  road  from 
Otisco  to  Louisville  and  return.  Miss  Kirk, 
as  shown,  procured  the  ticket  from  plain- 
tiff on  Saturday,  and  on  the  Monday  follow- 
ing, after  she  and  her  sister  had  used  it  for 
passage  over  defendant's  road  from  Otisco  to 
Louisville  and  return,  she  returned  it  to 
plaintiff,  and  paid  him  for  the  use  of  the 
four  coupons  $1.00.  Neither  of  the  Kirk  sis- 
ters were  dependent  members  of  plaintiffs 
family,  nor  in  any  manner  connected  there- 
with. 
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There  is  no  evidence  to  show  that  defend- 
ant company  at  the  time  plaintiff  was  expell- 
ed, or  prior  thereto,  had  any  knowledge  or 
notice  that  he  had  misused  his  ticket  by  al- 
lowing or  permitting  the  persons  heretofore 
mentioned  to  nse  it  for  passage  over  its  road, 
nor  that  it,  with  knowledge  of  such  misuse, 
assented  thereto.  Neither  is  there  any  evi- 
dence to  show  that  any  of  the  defendant's 
conductors  at  the  time  they  accepted  the  tick- 
et for  the  passage  of  Henry  Evans  and  his 
wife,  or  for  passage  by  the  Kirk  sisters,  knew 
or  had  any  knowledge  that  the  aforesaid  par- 
ties were  not  dependent  members  of  plain- 
tiff's family  and  that  plaintiff  was  misusing 
bis  ticket 

The  principal  question  argued  by  appel- 
lant's counsel,  In  discussing  the  alleged  er- 
roneous rulings  of  the  court  in  sustaining  the 
demurrer  to  the  second  and  fourth  para- 
graphs of  the  answer  and  in  refusing  to 
charge  the  jury  as  requested  by  appellant  in 
instruction  number  three,  and  also  as  raised 
or  presented  by  4he  undisputed  facts  estab- 
lished by  the  evidence,  Is:  Was  appellee,  at 
the  time  he  was  expelled  from  the  train  in  con- 
troversy, legally  entitled  to  be  carried  as  a 
passenger  upon*  the  ticket  in  question,  and 
can  his  expulsion  under  the  facts  be  justified 
by  appellant  in  this  action  on  the  ground  that 
he,  prior  to  his  removal  from  the  train,  had 
violated  or  broken  the  contract  contained,  or 
expressed,  in  the  ticket,  and  therefore  had 
forfeited  his  right  to  be  carried  as  a  passen- 
ger over  appellant's  road  upon  said  ticket? 
Counsel  for  appellant  In  his  brief,  in  discuss- 
ing the  forfeiture  branch  of  the  case,  says: 
"I  treat  the  mistake  of  the  agent  in  dating 
the  ticket  and  Its  obliterated  condition  at  the 
time  it  was  presented  as  beside  the  question, 
and  argue  it  from  the  standpoint  of  a  valid 
ticket  originally,  and  upon  which  the  dates 
had  been  correctly  stated.  In  other  words, 
assuming  that  this  ticket,  instead  of  showing 
on  its  face  that  it  expired  March  0,  1904,  had 
shown  that  it  would  not  expire  until  March 
9,  1905,  and  bad  been  presented  by  Evans  un- 
der the  circumstances  disclosed  by  the  answer 
and  the  evidence,  was  Evans  rightfully  on 
the  train  and  entitled  to  be  carried  to  Louis- 
ville upon  the  ticket?"  In  fact,  It  may  be 
said  that  the  theory  of  appellant  upon  this 
phase  of  the  case,  as  presented  by  the  second 
and  fourth  paragraphs  of  its  answer  and  by 
instruction  number  three  as  requested  but 
refused,  and  under  the  undisputed  facts  estab- 
lished by  the  evidence,  is  that  appellee,  by  hav- 
ing permitted  or  allowed  the  ticket  in  question 
to  be  used  by  persons,  as  hereinbefore  shown, 
who  were  not  dependent  members  of  his  family, 
to  travel  thereon  for  one  or  more  trips  over 
appellant's  road,  thereby,  under  its  terms 
and  conditions,  forfeited  his  right  to  further 
use  the  ticket  for  passage,  and  that  upon  his 
refusal  or  failure  to  pay  his  fare,  under  the 
circumstances,  on  the  occasion  of  his  expul- 
sion, appellant's  agent  was  justified  In  re- 
quiring him  to  leave  the  train,  as  shown  by 


the  evidence,  and  that  he  cannot  recover  to 
this  action.  Counsel  for  appellee,  however, 
deny  the  sufficiency  of  the  paragraphs  of  the 
answer,  and  further  contend  that  the  facts 
relied  upon  under  the  evidence  as  operating 
or  involving  the  forfeiture  are  not  sufficient, 
for  the  reason  that  a  forfeiture  is  not  favored 
by  law.  They  further  assign  and  argue  that 
appellant  cannot  justify  in  this  action  the 
expulsion  of  appellee  at  the  time  and  upon 
the  occasion  in  question,  because  its  conductor 
placed  the  right  to  demand  or  require  that  ap- 
pellee either  pay  his  fare  or  leave  the  train, 
not  upon  the  ground  that  he  had  forfeited  his 
ticket,  because  he  had  violated  the  contract 
in  the  use  thereof,  as  shown,  but  upon  the 
ground  that  the  ticket  was  an  old  one,  or  bad 
expired.  Consequently  it  is  asserted  that  ap- 
pellant must  be  held  to  be  estopped  from 
availing  itself  of  the  forfeiture  of  the  ticket 
in  this  action.  They  further  argue  that,  if 
the  ticket  was  forfeited  because  it  had  been 
transferred  and  misused  as  shown,  then,  as  it 
appears,  that  after  such  usage,  but  before 
December  2,  1904,  appellant  had  honored  it 
for  appellee's  passage  without  objection,  the 
alleged  forfeiture  must  thereby  be  considered 
as  waived. 

It  is  settled  beyond  dispute  that  the  part 
of  the  ticket  in  controversy,  whereby  its  use 
for  passage  over  appellant's  road  is  express- 
ly limited  to  appellee  and  the  dependent  mem- 
bers of  his  family  and  the  further  stipulation, 
or  condition  therein  that  its  transfer  for  one 
or  more  trips  should  involve  a  forfeiture, 
constituted  a  contract  between  appellant  and 
appellee,  and  he,  by  accepting  the  ticket  at 
the  time  of  its  sale,  assented  to  such  limita- 
tions, terms,  conditions,  or  stipulations,  and 
consequently  is  bound  thereby.  Terre  Haute, 
etc.,  R.  Co.  v.  Fitzgerald.  47  Ind.  79;  Pullman 
Palace  Car  Co.  v.  Taylor,  65  Ind.  153.  32  Am. 
Rep.  57;  Pittsburg,  etc.,  R.  Co.  v.  Higgs, 
165  Ind.  694,  76  N.  E.  299,  4  L.  R.  A.  (N.  S.) 
1081 ;  Mosher  v.  St  Louis,  etc.,  R.  Co.,  127 
U.  S.  390,  8  Sup.  Ct  1324,  32  L.  Ed.  249  ;  6 
Cyc.  pp.  570,  571.  It  is  as  equally  well  settled 
that,  in  consideration  of  the  reduced  rate  or 
fare  for  which  the  ticket  was  sold  or  issued 
by  appellant  to  appellee,  it  had  the  right  to 
expressly  prescribe  therein  reasonable  limita- 
tions, conditions  and  terms  upon  which  it 
was  to  be  used;  or,  in  other  words,  it  had 
the  right,  as  It  did,  to  limit  or  confine  the  use 
of  the  ticket  for  passage  over  its  road  to 
appellee  and  the  dependent  members  of  his 
family,  and  to  further  stipulate  or  provide, 
as  was  virtually  done,  in  effect  at  least,  un- 
der the  express  provision  that  the  transfer 
by  appellee  of  Its  use  for  passage  for  one  or 
more  trips  to  a  person  not  a  dependent  mem- 
ber of  his  family  should  operate  as  or  in- 
volve a  forfeiture  of  the  ticket  or  of  appel- 
lee's right  thereunder.  Post  v.  Chicago,  etc., 
R.  Co.,  14  Neb.  110,  15  N.  W.  225,  45  Am. 
Rep.  100;  Drummond  v.  Southern  Pacific  R. 
Co.,  7  Utah,  118,  25  Pac.  733;  Boylan  v.  Hot 
Springs  R.  Co.,  132  U.  S.  146,  10  Sup.  Ct  50, 
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33  L.  Ed.  290;  Pennington  v.  Philadelphia, 
etc.,  R.  Co.,  62  Md.  95;  Rahilly  v.  St.  Paul, 
etc.,  R.  Co.,  66  Minn.  153,  68  N.  W.  853;  East- 
man v.  Maine  Central  R.  Co.,  70  N.  H.  240, 
46  Atl.  54;  Levinson  v.  Texas,  etc.,  R.  Co. 
(Tex.  Civ.  App.)  43  S.  W.  1032;  Freldenrlch  v. 
Baltimore,  etc.,  R.  Co.,  53  Md.  201 ;  Houston, 
etc.,  R.  Co.  v.  Ritter,  16  Tex.  Civ.  App.  482, 
41  S.  W.  753;  3  Thompson  on  Negligence, 
S  2583  ;  4  Elliott  on  Railroads,  8  1599. 

The  question  presented  and  decided  in 
Freldenrlch  v.  Baltimore,  etc.,  R.  Co.,  supra, 
is  quite  analogous  to  the  one  raised  in  this 
appeal  by  counsel  for  appellant  in  respect 
to  the  forfeiture  of  appellee's  ticket  The 
action  in  the  case  last  cited  was  instituted  by 
appellant,  Freldenrlch,  to  recover  damages 
for  an  alleged  wrongful  expulsion  from  the 
cars  of  appellee.  It  appears  that  he  had 
purchased  from  the  railroad  company  a  com- 
mutation ticket,  good  for  passage  over  appel- 
lee's road  between  Baltimore  and  Washing- 
ton for  three  months  from  the  date  of  issue, 
February  1,  1877.  This  ticket,  not  being  an 
ordinary  passenger  ticket,  was  sold  and  Is- 
sued by  the  company  only  upon  special  terms 
and  stipulations  prescribed  or  designated  on 
its  face.  Among  these  were  the  following: 
"To  be  used  only  by  M.  A.  Frledenrlch  be- 
tween Baltimore  and  Washington  from  Feb- 
ruary 1,  1877,  to  April  30,  1877.  If  found  in 
the  hands  of  any  one  but  the  party  in  whose 
name  it  is  Issued  this  ticket  will  be  forfeited 
and  taken  up."  (Our  italics.)  Before  the  ex- 
piration of  the  time  limit,  appellant  boarded 
at  Baltimore  one  of  the  railroad  company's 
cars  for  the  purpose  of  being  carried  on  his 
ticket  to  Washington.  After  the  train  was  a 
few  miles  beyond  Baltimore,  the  conductor 
in  charge  thereof  took  up  appellant's  ticket, 
and  demanded  that  he  pay  the  usual  passen- 
ger fare.  On  what  ground  the  conductor 
based  his  right  to  take  up  appellant's  ticket 
is  not  disclosed  by  the  case  as  reported.  Ap- 
pellant, on  refusing  to  pay  his  fare,  was  ac- 
cordingly put  off  the  train  by  the  conductor; 
no  force  or  violence,  or  harsh  language  being 
used  by  the  latter  in  removing  him.  The 
principal  facts  upon  which  the  railroad  com- 
pany relied  at  the  trial  to  justify  the  act  of 
its  conductor  in  removing  appellant  from  its 
train  were:  That  the  ticket  In  question  had 
been  used  for  passage  over  Its  railroad  by 
persons  other  than  appellant  after  it  had 
been  Issued  to  him,  but  before  the  time  of  his 
expulsion  from  the  car.  Upon  a  trial  by  Jury, 
defendant  company  had  a  verdict  in  its  favor 
and  the  plaintiff  appealed,  and  claimed  on 
appeal  that  the  trial  court  erred  in  giving 
certain  instructions,  or  charges,  to  the  jury, 
wherein  It  was  substantially  stated  that,  if 
the  jury  found  that  the  ticket  in  evidence 
was  purchased  under  a  special  contract  be- 
tween the  plaintiff  and  defendant,  by  which 
the  plaintiff  agreed  that  in  consideration  of 
tbe  price  paid  therefor  that  It  should  be  used 
only  by  him  In  riding  on  the  cars  of  the  de- 
fendant during  the  time  limited  by  the  terms 


thereof,  and  between  the  stations  designated 
therein,  and  was  to  be  forfeited  and  taken 
up  if  used  for  such  purpose  by  persons  oth- 
er than  the  plaintiff,  then  if  the  Jury  further 
found  from  the  evidence  that  said  ticket 
was  used  by  persons  other  than  the  plaintiff 
in  riding  in  defendant's  ears,  and  that  the 
agents  of  the  defendant,  after  such  use  of 
said  ticket  by  persons  other  than  the  plaintiff, 
took  up  said  ticket,  then  by  the  terms  and 
conditions  of  such  agreement  the  rights  and 
privileges  given  and  granted  by  such  ticket 
became  forfeited,  and  the  defendant  or  its 
agents  had  the  right  to  take  up  such  ticket 
whenever  found,  even  in  the  hands  of  the  per- 
son to  whom  it  was  issued.   The  trial  court 
further  charged  that,  if  the  jury  believed 
that  the  plaintiff  was  ejected  from  defend- 
ant's cars  at  the  time  and  place  and  under 
the  circumstances  detailed  by  him  in  the  evi- 
dence, nevertheless  he  was  not  entitled  to  re- 
cover under  the  pleadings  and  evidence  if  the 
jury  further  found  from  the  evidence  that 
any  person  or  persons  other  than  plaintiff 
himself  had  previously  used  the  same  ticket, 
riding  or  traveling  on  its  cars  between  the  ci- 
ties of  Baltimore  and  Washington  provided 
the  jury  further  found  that  the  defendant's 
conductors  or  collectors  did  not  know  that 
the  person  or  persons  who  had  so  previously 
used  the  ticket  was  or  were  rightfully  en- 
titled to  use  it,  and  being  tbe  same  person  or 
persons  to  whom  the  ticket  had  been  actually 
issued.   The  charge  further  advised  the  Jury 
that,  if  they  found  from  tbe  evidence  that 
"the  plaintiff  at  the  time  and  place  where  he 
was  ejected  from  defendant's  cars  was  riding 
or  traveling  thereon  with  the  commutation 
ticket  In  evidence  in  the  case,  nevertheless 
the  possession  of  such  ticket  did  not  entitle 
him  to  use  it  In  riding  or  traveling  on  de- 
fendant's cars  If  the  jury  shall  further  be- 
lieve from  all  the  evidence  that  such  ticket 
had  previously  to  that  time  been  used  by  a 
person  or  persons  other  than  plaintiff  in  rid- 
ing on  said  train  and  between  the  cities  of 
Baltimore  and  Washington  with  the  knowl- 
edge and  consent  of  the  plaintiff."  The  court 
approved  and  sustained  these  charges  as  an- 
nouncing a  correct  principle  of  law  applicable 
to  the  case,  and  held  that  the  ticket  was  prop- 
erly taken  from  appellant,  if  before  the  time 
of  such  taking  It  had  been  used  by  any  per- 
son other  than  appellant  with  his  connivance, 
and,  if  so  used,  the  railroad  company's  agent 
had  thereafter  the  right  to  take  it  up,  even 
in  the  hands  of  appellant  himself,  to  whom 
it  was  issued.    In  considering  the  question 
in  that  appeal,  the  court  said :   "It  [the  tick- 
et] was  the  subject  of  contract  between  the 
company  and  the  passenger,  and  the  condi- 
tions and  stipulations  annexed  became  mutu- 
ally binding  so  soon  as  the  ticket  was  Issued 
by  the  one  and  accepted  by  the  other.  The 
company  thereby  became  bound  to  carry  ap- 
pellant on  its  cars  according  to  tbe  terms  of 
its  undertaking,  and  he,  on  his  part,  was 
bound  by  all  of  tbe  terms  and  conditions  up- 
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on  which  the  ticket  was  issued.  Among  these 
conditions,  as  before  stated,  was  Its  forfei- 
ture If  used  by  another  person,  and,  if  so 
used.  It  was  to  be  taken  up."  Evidence  in 
that  case  was  given  to  prove  that  after  the 
issue  of  the  ticket,  but  before  the  expulsion 
of  appellant,  it  had  been  used  for  transpor- 
tation over  the  company's  railroad  by  persons 
other  than  appellant.  It  is  true,  as  a  primal 
rule,  that  forfeitures  are  not  favored  either 
in  equity  or  at  law.  It  follows  from  this 
principle  that  provisions  or  stipulations  of 
doubtful  intent  in  instruments  or  documents 
providing  for  forfeitures  are  to  receive  a  strict 
construction  against  the  person  for  whose 
benefit  they  are  inserted.  There  Is,  however, 
no  room  for  the  application  of  this  principle 
to  the  provision  or  stipulation  contained  In 
the  contract  herein  involved.  It  is  not  im- 
pressed with  any  doubtful  Intent  or  meaning 
as  to  what  was  intended  by  the  parties  there- 
to. Appellant  and  appellee,  by  the  express 
stipulation  or  provision  that  the  use  of  the 
ticket  should  be  limited  to  him  and  the  de- 
pendent members  of  his  family,  and  that  the 
"transfer  for  one  or  more  trips  involves  a  for- 
feiture," certainly  understood  and  contem- 
plated what  the  legal  results  or  consequences 
would  be — I.  e.,  forfeiture — In  the  event  of  a 
transfer  of  the  use  of  the  ticket  to  persons 
other  than  the  dependent  members  of  his 
family  In  violation  of  the  stipulation  in  the 
contract. 

The  case  of  Eastman  v.  Maine  Central  R. 
Co.,  supra,  was  an  action  In  assumpsit  to  re- 
cover the  price  of  certain  coupons  of  a  mile- 
age ticket.  The  question  of  forfeiture  of  this 
ticket  by  the  plaintiff  was  raised  and  pre- 
sented in  that  action  on  the  ground  that  he 
had  violated  the  contract  under  which  the 
ticket  had  been  sold  and  Issued  to  him  by  al- 
lowing a  person  other  than  himself  to  use  It 
for  passage  over  defendant's  road.  Under  Its 
terms,  the  ticket  In  question  was  limited  to 
the  use  of  the  purchaser  and  provided  for  a 
forfeiture  In  the  event  It  was  presented  by  a 
person  other  than  the  one  In  whose  name  It 
had  been  issued.  After  the  violation  of  the 
contract  by  the  plaintiff  In  allowing  another 
person  to  use  his  ticket  for  transportation, 
it  was  taken  up  by  the  company's  conductor 
as  forfeited  and  returned  to  the  company's 
general  office.  The  court  in  that  case  denied 
the  right  of  the  plaintiff  to  recover,  Justifying 
under  the  facts  the  right  of  the  company's 
agent  in  taking  up  the  ticket.  In  considering 
the  question  of  forfeiture,  the  court  in  that 
case,  by  Blodgett,  C.  J.,  said :  "The  plaintiff 
made  the  contract  voluntarily  and  under- 
standing^ and  the  responsibility  for  Its  ter- 
mination rests  solely  with  himself.  There  Is 
no  rule  better  settled  or  more  just  in  Itself 
than  that  the  parties  who  voluntarily  and  un- 
derstandlngly  enter  Into  such  contracts  must 
be  governed  by  their  terms,  and  are  subject 
to  the  legal  consequences  of  their  violation. 
Having  intentionally  violated  the  express  con- 
ditions of  his  contract,  the  plaintiffs  mileage 


book  Justly  became  forfeited  In  accordance 
with,  those  conditions,  and  for  the  resulting 
pecuniary  loss  to  him  there.  Is  nobody  to 
blame  but  himself.  In  such  a  case  the  law  af- 
fords no  relief.  A  party  cannot  maintain  an 
action  founded  upon  his  own  dishonesty  and 
fraud." 

In  like  manner  in  the  case  before  us,  under 
the  facts,  it  may  be  asserted  that  appellee,  of 
his  own  free  will,  in  order  to  secure  a  re- 
duced fare  over  appellant's  road,  entered 
into  the  special  contract  upon  which  the 
ticket  was  sold  or  Issued  to  him,  and  be  must 
be  held  to  be  controlled  by  the  express  or 
positive  terms  and  conditions  as  therein  pre- 
scribed, to  which  he  assented,  and  under  the 
law  must  be  subjected  to  the  legal  consequen- 
ces which  he  agreed  should  follow  for  his 
intentional  violation  of  the  contract.  His 
wrongful  transfer  or  use  of  the  ticket  which 
he  permitted  by  persons  as  disclosed  In  the 
evidence  was  In  fraud  of  appellant's  rights 
under  the  contract  and,  if  be  could  so  misuse 
his  ticket  with  impunity,  then  the  stipula- 
tion or  condition  in  the  contract  against  such 
transfer  or  use  would  be  futile,  and  of  no 
avail  to  the  railroad  company.  By  the  terms 
"involves  its  forfeiture,"  as  employed  in  the 
contract,  the  parties  thereto  certainly  contem- 
plated that  the  usual  meaning  accorded  to  the 
word  "Involves"  was  intended.  As  defined 
by  our  lexicographers,  the  following,  among 
others,  is  given  as  the  definition  or  meaning 
of  the  word  "involve";  "To  Imply";  "to  In- 
clude"; or  "necessitate  as  a  result  or  legal 
consequence."  See  word  "Involve,"  Stan- 
dard Dictionary;  23  Cyc.  pp.  352,  353. 

In  the  case  of  Insurance  Company  of  North 
America  v.  Martin,  151  Ind.  209,  51  N.  E.  361, 
the  forfeiture  of  a  fire  insurance  policy  was 
involved  on  the  ground  that  a  transfer  of  the 
property  Insured,  before  Its  destruction  by 
fire,  had  been  made  in  violation  of  a  stipula- 
tion in  the  policy  providing  that,  if  a  trans- 
fer of  the  property  was  made  without  the 
consent  of  the  Insurance  company,  the  In- 
surance should  cease  from  the  date  of  such 
transfer.  In  that  appeal,  in  reviewing  the 
question  as  there  raised,  we  affirmed  that  the 
alienation  of  the  insured  property,  in  viola- 
tion of  the  prohibition  or  condition  contain- 
ed in  the  policy,  ipso  facto  avoided  or  Invali- 
dated the  policy,  unless  the  transferee,  with 
the  consent  of  the  company,  had  taken  an  as- 
signment of  the  policy.  We  perceive  no  rea- 
son why  a  similar  or  like  rule  is  not  applicable 
to  the  question  of  forfeiture  involved  in  this 
appeal.  By  the  voluntary  transfer  of  his 
ticket,  as  shown  under  the  facts,  in  violation 
of  the  positive  stipulation  or  condition  em- 
braced in  the  contract,  appellee  may  be  said 
to  have  ipso  facto  terminated  or  forfeited 
his  right  to  longer  use  the  ticket  for  trans- 
portation over  appellant's  road.  Consequent- 
ly, at  the  time  of  his  expulsion,  he  bad  no 
right  to  require  appellant  company  to  carry 
him  over  its  road  on  said  ticket,  unless  it 
had  legally  waived  the  wrongful  transfer  by 
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him  of  his  ticket,  and,  In  the  absence  of  such 
waiver,  it  was  his  duty  upon  the  occasion 
In  question  to  either  pay  his  fare  or  leave  the 
train,  as  he  was  requested  by  appellant's 
conductor.  There  is,  however,  under  the 
pleadings  upon  which  the  cause  was  tried 
no  issue  of  waiver  in  the  case.  Again,  upon 
another  view,  it  may  be  said  in  answer  to  the 
contention  of  counsel  for  appellee  that  the  ap- 
pellant waived  his  right  to  exact  a  forfeiture 
for  the  reason  that  after  the  transfers  in 
question  it  honored  the  ticket,  but,  as  pre- 
viously shown,  there  is  nothing  going  to  dis- 
close that  the  railroad  company  in  so  honor- 
ing appellee's  ticket  had  any  knowledge  or 
notice  whatever  that  he  In  any  manner  had 
incurred  a  forfeiture  thereof.  The  authori- 
ties affirm  that  a  waiver  Is  the  intentional  re- 
linquishment of  a  known  right  and  there 
can  be  no  waiver  by  a  person  unless  dis- 
tinctly made  with  a  full  knowledge  of  the 
right  or  rights  which  he  intends  to  waive. 
Ohio,  etc.,  Buggy  Co.  v.  Anderson  Forging 
Co.  (Ind.  Sup.)  81  N.  E.  574,  and  authorities 
there  cited;  Bucklen  v.  Johnson,  19  Ind.  App. 
406,  49  N.  E.  612,  and  authorities  there  cited. 

As  hereinbefore  mentioned,  counsel  for  ap- 
pellee claims  that  appellant  under  the  facts 
Cannot  be  permitted  to  justify  the  act  of  its 
conductor  in  declining  to  accept  appellee's 
ticket  and  in  removing  him  from  the  train 
upon  his  refusal  to  pay  his  fare,  because  the 
conductor  assigned  as  a  reason  for  his  right 
in  so  doing  the  ground  that  the  ticket  was 
an  old  one,  and  had  expired,  instead  of  as- 
signing or  giving  as  reasons  therefor  that  ap- 
pellee had  forfeited  his  right  to  be  carried 
upon  the  ticket  This  contention  is  unten- 
able. If  his  right  to  be  transported  over  ap- 
pellant's road  on  the  ticket  in  question  had, 
at  the  time  of  his  expulsion,  been  terminated 
or  forfeited  on  account  of  his  violation  of 
.the  contract,  It  is  of  no  material  Importance 
that  the  act  of  the  conductor  in  not  accept- 
ing the  ticket  and  in  removing  him  from  the 
train  was  technically  placed  on  the  wrong 
ground.  It  does  not  appear  either  that  ap- 
pellant or  its  conductor  at  that  time  had 
any  knowledge  that  appellee  had  forfeited 
his  right  to  use  the  ticket  for  passage.  Again, 
It  may  be  said  that  back  of  the  act  of  the 
conductor  was  the  fact  that  appellee's  right 
to  be  longer  carried  upon  the  ticket  had  been 
lost  or  forfeited,  and  that  the  ticket,  there- 
fore, was  invalid.  That  fact  appearing,  it 
certainly  can  make  no  material  difference 
that  the  conductor  at  the  time  in  question 
assigned  the  wrong  reason  or  ground  for  his 
action  in  the  premises.  A  case  on  parity 
upon  the  point  as  here  presented  is  the  Louis- 
ville, etc.,  R.  Co.  v.  Klyman,  108  Tenn.  304, 
67  S.  W.  472,  56  L.  R.  A.  769,  91  Am.  St  Rep. 
755.  That  was  an  action  by  the  plaintiff  be- 
low to  recover  damages  for  the  attempt  of 
the  railroad's  conductor  to  forcibly  expel 


him  from  Its  train.  The  ticket  Involved  In 
that  case  was  issued  to  appellee,  and  was 
good  under  its  terms  only  for  a  continuous 
passage  by  him  between  points  or  places 
therein  named.  He  appears  to  have  violated 
the  provisions  of  his  ticket  by  stopping  over, 
without  the  consent  of  the  railroad  company, 
at  a  certain  intermediate  station  after  he 
had  commenced  his  journey  upon  the  tick- 
et In  question.  After  the  lapse  of  several 
days,  he  again  resumed  his  journey  over  the 
defendant's  road.  The  conductor  in  charge 
of  the  train  which  he  boarded  challenged  his 
ticket  on  the  ground  that  it  was  "out  of  date," 
and  demanded  of  him  his  fare,  and,  upon 
his  refusal  to  pay,  stopped  the  train  and  was 
in  the  act  of  forcibly  expelling  him  there- 
from when  a  fellow  passenger  interposed 
and  paid  for  him  the  required  fare,  thereby 
preventing  his  expulsion.  It  was  held  in 
that  appeal  that  by  reason  of  the  plaintiff's 
stopping  over  in  violation  of  the  terms  and 
conditions  of  his  ticket  he  had  forfeited  his 
right  to  any  longer  travel  thereon,  and  that 
the  railroad  company  was  not  precluded  in 
the  action  from  setting  up  or  availing  Itself 
of  the  forfeiture  of  the  ticket  as  a  defense 
by  reason  of  the  fact  that  its  conductor,  in 
refusing  plaintiff  transportation  on  the  tick- 
et, gave  as  a  reason  therefor  that  the  ticket 
was  "out  of  date,"  instead  of  that  his  right 
to  be  carried  thereon  had  been  forfeited. 
In  passing  upon  the  question  as  raised  in 
that  case,  the  court  said:  "On  the  defend- 
ant's theory  of  the  facts,  the  ticket  had  be- 
come invalid  for  any  and  every  purpose,  and, 
that  being  true,  no  particular  legal  import- 
ance should  be  attached  to  the  reason  assign- 
ed by  the  conductor  for  Its  rejection.  If  the 
ticket  was  invalid,  it  can  make  no  difference 
that  a  wrong  reason,  as  plaintiff  contends, 
was  assigned  for  its  invalidity.  Whatever 
the  reason  given,  the  fact  of  Invalidity  and 
the  plaintiff's  lack  of  right  to  proceed  remain 
the  same." 

Counsel  for  appellee,  in  the  argument  In 
his  brief,  urges  some  objections  against  the 
transcript  on  the  ground  of  an  alleged  de- 
fective praecipe.  These  objections,  however, 
were  not  stated  or  given  in  the  points  in  his 
brief,  but  are  made  for  the  first  time  in  his 
argument  thereon.  For  this  reason,  under 
the  rules  of  the  court  they  are  not  consid- 
ered. 

It  follows,  and  we  so  conclude,  for  the  rea- 
sons herein  stated,  that  under  the  facts  es- 
tablished by  the  evidence  appellee  was  not 
entitled  to  recover  and  the  verdict  of  the 
jury  should  have  been  for  appellant  The 
court  erred  in  denying  the  motion  for  a  new 
trial. 

Judgment  reversed  and  cause  remanded, 
with  instructions  to  the  lower  court  to  grant 
appellant  a  new  trial. 
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ROSS  v.  8TATB.  (No.  21,009.) 
(Supreme  Court  of  Indiana.  Nov.  28,  1007.) 

1.  Criminal   Law  — Elements   or   Cbime  — 

COW  PULSION. 

The  compulsion  which  will  excuse  a  crim- 
inal act  must  be  present,  imminent,  and  im- 
pending, and  of  such  a  nature  as  will  induce  a 
well-grounded  apprehension  of  death  or  serious 
bodily  harm  if  the  act  is  not  done. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  8  43.] 

2.  Same — Evidence — Admissibility. 

On  a  trial  for  arson,  proof  of  accused's 
mental  weakness  and  want  of  will  power,  and 
of  threats  of  a  third  person  made  a  short  time 
prior  to  the  alleged  offense,  consisting  of  the 
third  person  drawing  a  revolver  on  accused  and 
threatening  to  kill  her,  and  putting  her  in  fear 
at  the  time,  is  inadmissible  to  prove  compulsion 
which  would  free  accused  from  criminality; 
there  being  nothing  to  show  that  the  act  of  the 
third  person  had  anything  to  do  with  accused 
committing  the  crime  charged. 
&  Same— Reception  of  Evidence—  Pboof  of 

Connecting  Evidence. 

Where  the  relevancy  of  evidence  offered  is 
not  apparent,  or  it  is  apparently  irrelevant,  but 
other  facts  make  it  relevant,  the  party  offering 
it  must  state  its  connection  with  other  facts 
and  promise  to  make  proof  thereof,  and  thereby 
disclose  the  relevancy  to  the  court, 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  I  1611.] 

4.  Saks. 

In  disclosing  the  facts  which  a  party  prom- 
ises to  introduce  to  establish  the  relevancy  of 
evidence  offered,  the  facts  should  be  stated,  and 
not  the  conclusion  of  the  person  making  the 
offer. 

J Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
.  14.  Criminal  Law,  §  1611.] 

5.  Same— Discretion  of  Coubt. 

Where  connecting  evidence  is  essential  to 
render  other  evidence  relevant  the  court  may, 
in  its  discretion,  first  require  the  introduction 
of  the  connecting  evidence. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol  14,  Criminal  Law,  |  1611.] 

Appeal  from  Circuit  Court,  Tipton  Coun- 
ty; J.  F.  Elliott  Judge. 

Abble  Ross  was  convicted  of  arson,  and 
•he  appeals.  Affirmed. 

L.  B.  Nash  and  B.  T.  Teeter,  for  appel- 
lant James  Bingham,  Atty.  Gen.,  and  White, 
Dowling  &  Cavlns,  for  the  State. 

MONKS,  O.  J.  Appellant  was  convicted  of 
the  crime  of  arson,  under  section  2014, 
Burns'  Ann.  St  Supp.  1905  (Acts  1906,  p. 
665,  c.  169,  i  371).  The  only  error  assigned 
is  that  the  court  erred  in  overruling  the  mo- 
tion for  a  new  trial.  The  only  causes  for  a 
new  trial  not  waived  call  in  question  the  ac- 
tion of  the  court  in  refusing  to  admit  cer- 
tain evidence  offered  by  appellant  We  need 
only  set  out  two  of  these  offers  to  determine 
all  the  questions  presented  by  appellant. 

During  the  progress  of  the  trial  counsel 
for  appellant,  after  asking  a  question  to 
which  the  state  objected,  made  the  follow- 
ing offer  to  prove:  "We  offer  to  prove  by 
this  witness  that  he  was  acquainted  with 
the  defendant's  mental  condition  at  the  time 
of  the  commission  of  the  alleged  offense,  and 


that  she  was  weak  In  will  power,  easily  per- 
suaded, timid,  and  shy.  We  offer  to  show 
this,  not  for  the  purpose  of  proving  the  un- 
soundness of  mind  on  the  part  of  this  de- 
fendant but  to  show  that  she  acted  under 
duress  at  the  time  of  the  commission  of 
the  alleged  offense."  Appellant  afterwards 
made  the  following  offer  to  prove  in  answer 
to  a  question  to  which  the  state  had  ob- 
jected: "Now,  the  defendant  offers  to  prove 
in  response  to  such  question  that  a  short 
time  prior  to  the  commission  of  the  alleged 
offense  that  one  Silas  Ray  drew  a  revolver 
on  this  defendant  and  threatened  to  kill  her. 
thereby  putting  her  In  fear  at  the  time."  It 
is  said  in  Gillett's  Criminal  Law  (2d  Ed.)  I 
7:  "The  necessity  or  compulsion  which  will 
excuse  a  criminal  act  must  be  clear  and  con- 
clusive, and  must  arise  without  the  negli- 
gence or  fault  of  the  person  who  Insists  upon 
it  as  a  defense.  The  alternative  presented 
must  be  Instant  and  imminent  and  there 
must  be,  if  not  a  physical,  at  least  a  moral, 
necessity  for  the  act.  The  Argo,  1  GalL 
150.1  •  *  *  If  a  person  Is  compelled  to 
commit  a  crime  by  threats  of  violence  suffi- 
cient to  induce  a  well-grounded  apprehen- 
sion of  death  or  serious  bodily  harm  in  case 
of  refusal,  this  excuses  him."  Stephen  in 
his  Digest  of  Criminal  Law,  art  31,  says: 
"An  act  which,  if  done  willingly,  would 
make  a  person  a  principal  in  the  second  de- 
gree, or  an  aider  and  abettor  In  a  crime, 
may  be  Innocent  if  the  crime  is  committed 
by  a  number  of  offenders,  and,  if  the  act  Is 
done  because,  during  the  whole  of  the  time 
it  Is  being  done,  the  person  who  does  it  is 
compelled  to  do  it  by  threats  on  the  part  of 
the  offenders  instantly  to  kill  him,  or  do  him 
grievous  bodily  harm  if  he  refused,  but 
threats  of  future  Injury,  or  the  command  of 
any  one  not  the  husband  of  the  offender,  do 
not  excuse  any  offense."  Again,  In  McCoy 
v.  State,  78  Ga.  490,  3  S.  E.  768,  the  court 
6ays:  "It  must  be  obvious  to  the  deliberate 
judgment  of  every  reflecting  mind  that  much 
less  freedom  of  will  Is  requisite  to  render 
a  person  responsible  for  a  crime  than  to  bind 
him  by  sale  or  other  contract.  To  overcome 
the  will  so  far  as  to  render  it  incapable  of 
contracting  civil  obligation  Is  a  mere  trifle 
compared  with  reducing  it  to  that  degree  of 
slavery  and  submission  which  will  exempt 
from  punishment"  See  Bishop,  Crim.  Law 
(8th  Ed.)  IS  846^355;  1  Whart  Cr.  L.  (10th 
Ed.)  |  94;  1  Russell  on  Crimes  (8th  Am. 
Ed.)  pp.  16,  17;  Clark  &  Marsh.  Cr.  L.  (2d 
Ed.)  |  83;  12  Cyc.  161;  1  McLain's  Crlm. 
Law,  SS  136,  137;  People  v.  Repke,  103  Mich. 
459,  61  N.  W.  861;  Thomas  v.  State,  134 
Ala.  126,  83  South.  130;  Arp  v.  State,  97 
Ala.  5,  12  South.  301,  19  L.  R.  A.  357,  and 
notes,  88  Am.  St  Rep.  137;  Leach  v.  State, 
99  Tenn.  584,  42  S.  W.  195;  State  v.  Fish- 
er, 23  Mont  540,  59  Pac  919;  Bain  v.  State, 
67  Miss.  557,  7  South,  407;  State  v.  Nar- 
gashlan,  26  R.  I.  299,  58  Atl.  953,  106  Am. 
St  Rep.  715,  and  notes,  pp.  721-728;  Burns 
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v.  State,  89  Ga.  527,  15  S.  E.  748;  Beal 
y.  State,  72  Ga.  200;  Rizzolo  v.  Common- 
wealth, 126  Pa.  54,  17  Atl.  520;  Republlca 
v.  McCarty,  2  Dall.  (Pa.)  86,  1  L.  Ed.  300; 
United  States  v.  Vigo>,  2  Dall.  346,  1  L.  Ed. 
409,  Fed.  Cas.  No.  16,621;  United  States  v. 
Haskell,  Wash.  C.  C.  402,  Fed.  Cas.  No.  15,- 
821.  In  Bain  v.  State,  supra,  It  was  held 
that  a  person  on  trial  for  perjury  cannot 
defend  on  the  ground  that  his  false  testi- 
mony was  given  under  fear  engendered  from 
threats  against  his  life  before  going  to 
court.  The  court  said:  "We  can  conceive  of 
cases  in  which  an  act  criminal  in  Its  nature 
may  be  committed  by  one  under  such  cir- 
cumstances of  coercion  as  will  free  him  from 
criminality.  The  Impelling  danger,  however, 
must  be  present,  imminent,  and  impending, 
and  not  to  be  avoided."  In  Burns  v.  State, 
supra,  the  court  said:  "The  danger  must  not 
be  one  of  future  violence,  but  of  present 
and  Immediate  violence  at  the  time  of  the 
commission  of  the  forbidden  act.  Thus, 
where  the  forbidden  act  is  perjury  by  a  wit- 
ness at  a  coroner's  Inquest,  the  danger  of 
death  or  dismemberment  at  some  future 
time,  in  the  absence  of  all  danger  at  the 
time  of  testlfyiDg,  will  not  excuse." 

It  is  manifest  that  the  evidence  of  appel- 
lant's mental  weakness  and  want  of  will 
power,  and  threats  of  Ray,  stated  In  said 
offers,  would  not  be  admissible  as  Independ- 
ent testimony  to  prove  the  kind  of  compul- 
sion or  coercion  essential  to  free  her  from 
criminality  In  setting  Are  to  and  burning 
said  dwelling  house.  There  was  nothing  in 
the  second  offer  to  prove  that  indicated  that 
the  act  of  Ray  in  drawing  his  revolver  on  ap- 
pellant and  threatening  to  kill  her  as  stated 
in  said  offer  had  anything  whatever  to  do 
with  her  committing  the  crime  charged. 
Lawson  v.  State,  20  Ala.  65,  56  Am.  Dec. 
182,  185;  Leverlch  v.  State,  105  Ind.  277,  280, 
4  N.  E.  852;  Osburn  v.  State,  164  Ind.  262, 
271-273,  73  N.  E.  601.  The  rule  Is  that 
where  the  relevancy  of  the  evidence  offered 
Is  not  apparent  or  Is  apparently  Irrelevant, 
but  other  facts  made  it  relevant,  it  is  the 
duty  of  the  party  offering  It  to  state  Its 
connection  with  such  other  facts  and  prom- 
ise to  make  proof  thereof,  In  order  that  Its 
relevancy  may  be  disclosed  to  the  court.  In 
disclosing  the  facts  which  he  promises  to 
introduce  to  establish  the  relevancy  of  the 
evidence  offered,  the  facts  themselves  should 
be  stated,  and  not  the  conclusion  of  the  per- 
son making  the  offer  to  prove.  1  Elliott  on 
Evld.  §  191;  2  Elliott's  Gen.  Prac.  §  576;  9 
Ency.  of  Evid.  171-173;  Browning  v.  Hlght, 
78  Ind.  257;  Curry  v.  Bratney,  29  Ind.  195; 
Heady  v.  Brown,  151  Ind.  75,  77,  78,  49  N. 
E.  805,  51  N.  E.  85;  Lewis  v.  Lewis,  30  Ind. 
257;  Charaness  v.  Chamness,  53  Ind.  301,  303; 
Grover,  etc.,  Co.  v.  Newby,  58  Ind.  570;  Bak- 
er v.  Swan,  32  Md.  355;  Boland  v.  Louisville, 
etc.,  R.  Co.,  106  Ala.  641,  18  South.  99;  Ash- 
ley's Adm'rs  v.  Robinson,  29  Ala.  112,  G5 
Am.  Dec.  387,  389;  Abney  v.  Kingsley,  10 


Ala.  355,  44  Am.  Dec.  491,  493,  and  cases 
cited;  Lawson  v.  State,  20  Ala.  65,  56  Am. 
Dec.  182,  185;  Bendernagle  v.  Cocks,  19 
Wend.  (N.  Y.)  203,  205,  206.  As  was  said 
in  2  Elliott's  General  Practice,  §  576:  "Such 
evidence  ought  to  be  rejected,  unless  the  par- 
ty offering  it  states  how  he  expects  to  make 
it  relevant  and  promises  to  introduce  the 
proper  evidence  to  make  it  so."  It  Is  within 
the  discretion  of  the  trial  court,  however,  to 
require  the  connecting  evidence  to  be  first 
introduced.  Nordyke  v.  Shearon,  12  Ind. 
346.  Even  if  said  offered  evidence  could 
have  been  made  relevant  by  proof  of  other 
facts,  a  question  we  need  not,  and  do  not, 
decide,  as  counsel  for  appellant  did  not  state 
how  he  expected  to  make  said  offered  evi- 
dence relevant  or  promise  to  introduce  other 
evidence  to  make  it  so  under  the  authorities 
above  cited,  the  court  did  not  err  in  exclud- 
ing the  same. 

The  other  offers  to  prove  made  by  appel- 
lant were  open  to  the  same  objection,  and 
the  court  did  not  err  therefore  in  rejecting 
the  evidence. 

Judgment  affirmed. 

(169  Ind.  346) 

MARION  TRUST  CO.  v.  BENNETT  et  al. 

(No.  20,947.) 
(Supreme  Court  of  Indiana.    Nov.  26,  1907.) 

1.  Statutes— General  and  Special  Laws- 
Insurance  Company.  —  Charter  —  Amend- 
ment. 

Where  an  insurance  company  was  organ- 
ized by  Acts  1832,  p.  144,  c.  138,  Providing  that 
it  should  have  a  capital  stock  of  $100,000,  an 
amendment  thereof  by  Acts  1873,  p.  162,  c  65. 
providing  that  the  capital  stock  might  be  in- 
creased trom  time  to  time  to  such  additional 
sum  or  sums  as  might  be  determined  by  a  vote 
of  the  majority  in  value  of  the  stockholders,  was 
a  violation  of  Const,  art.  11,  §  13.  providing 
that  corporations  other  than  banking  corpora- 
tions should  not  be  created  by  special  act;  a 
change  in  the  amount  of  a  corporation's  capital 
stock  being  fundamental  and  not  authorized 
without  legislative  authority. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  86,  87.] 

2.  Same. 

The  term  "create,"  as  used  in  Const,  art. 
11,  §  13,  prohibiting  the  Legislature  from  creat- 
ing other  than  banking  corporations  by  special 
act,  should  not  be  given  a  literal  interpretation, 
but  should  be  so  construed  as  to  prohibit  such  a 
change  in  a  corporation  organized  under  a  valid 
law  as  would  materially  extend  its  powers  and 
privileges. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §§  86,  87. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1708,  1709.] 

3.  Corporations  —  Increase  op  Stock— Va- 
lidity—Sale— Liability  of  Purchaser. 

Where  a  special  act  authorizing  an  insur- 
ance corporation  to  increase  its  capital  stock 
was  void,  the  contract  of  a  subscriber  to  such 
stock  was  without  consideration  and  unenforce- 
able either  by  the  corporation  or  its  receiver. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §§  195,  315.] 

4.  Same— Estoppel. 

A  subscriber  to  stock  ;n  an  insurance  com- 
pany issued  under  the  authority  Of  an  uncon- 
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stitutional  statute  was  not  estopped  to  deny  his 
liability  on  such  subscription  because  he  had 
voted  the  stock  and  participated  in  the  manage- 
ment of  the  corporation  by  virtue  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §§  180,  454.] 

5.  Appeal— Findings— Review. 

While  the  Supreme  Court  in  general  has 
no  power  to  add  to  a  special  finding,  it  may  give 
effect  to  an  undisputed  fact  in  evidence  in  order 
to  uphold  the  judgment  on  the  theory  that  the 
defect  in  the  finding  is  one  of  form  which  may 
be  amended  in  the  Supreme  Court  as  authorized 
by  Burns'  Ann.  St  1001,  §  670. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §f  3617-3621.] 

6.  Insurance— Corporations— Insolvency  — 
Stock  Subscription— Evidence. 

In  an  action  by  a  receiver  of  an  insurance 
company  for  subscriptions  on  unpaid  stock,  evi- 
dence held  to  require  a  finding  that  the  subscrip- 
tion was  for  stock  issued  under  an  unconsti- 
tutional statute,  and  not  for  the  valid  stock 
which  the  corporation  was  originally  authorised 
to  issue. 

Appeal  from  Circuit  Court,  Vanderburgh 
County;  Louis  O.  Rasch,  Judge. 

Action  by  the  Marlon  Trust  Company,  as 
receiver,  etc.,  of  the  Citizens'  Insurance  Com- 
pany of  Evansvllle,  Ind.,  against  Henry  S. 
Bennett  and  others.-  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Iglehart  &  Taylor  and  W.  H.  Latta,  for 
appellant.  De  Bruler,  Welman  &  De  Bruler, 
for  appellees. 

GILLETT,  J.  This  action  was  brought  by 
appellant,  the  receiver  of  the  Citizens'  Insur- 
ance Company  of  Evansvllle,  Ind.,  against 
appellees,  Alexander  Hutchinson,  Henry  S. 
Bennett,  and  Isaac  H.  Odell.  The  case  Is 
before  us  on  exceptions  to  the  court's  con- 
clusions of  law. 

It  appears  from  the  findings  that  said 
company  is  an  Insurance  corporation,  or- 
ganized under  an  act  of  the  General  Assembly 
approved  February  8,  1832,  as  amended  by 
an  act  approved  March  6,  1873,  and  that  on 
August  1,  1890,  said  company  increased  its 
capital  stock  from  $100,000  to  $200,000.  The 
firm  of  Bennett  &  Odell,  who  were  agents 
for  said  company,  became  the  owner  of  240 
shares  of  its  stock,  of  the  par  vahie  of  $50 
each,  and  on  February  3,  1894,  they  executed 
to  said  company  certain  notes  for  the  balance 
due  on  said  stock,  payable  as  calls  were  made. 
About  one  month  later  Bennett  bought  Odell's 
interest,  and  immediately  thereafter  Bennett 
formed  a  partnership  with  Hutchinson  for 
the  purpose  of  carrying  on  the  fire  insurance 
business,  which  partnership  continued  down 
to  the  bringing  of  this  action.  It  Is  stated 
In  one  of  the  findings  that  Hutchinson  as- 
sumed all  of  the  liabilities  of  the  firm  of 
Bennett  &  Odell;  but,  taking  the  findings  as  a 
whole,  and  reading  them  In  the  light  of  the 
evidence,  we  think  that  it  should  be  under- 
stood that  the  fact  was  that,  when  Odell  re- 
tired, Bennett  assumed  and  agreed  to  pay  all 
of  the  debts  of  the  firm,  and  that  Hutchinson, 
in  terms,  guaranteed  said  contract,  but  that 


as  said  stock  notes  were  omitted  from  the  list 
of  liabilities  furnished  Hutchinson  at  the 
time,  and  as  he  had  no  actual  notice  or 
knowledge  that  the  stock  was  not  paid  for,  it 
was  not  his  Intent  to  guarantee  the  payment 
of  said  notes.  When  Hutchinson  became  a 
partner,  the  stock  certificates  passed  into 
his  hands,  but  they  were  never  transferred 
to  him  upon  the  books  of  the  corporation,  and 
he  gave  the  certificates  to  Odell.  In  the  same 
year,  however,  Odell  was  notified  by  Hutch- 
inson to  return  such  certificates,  and  he  noti- 
fied the  insurance  company  that  he  was  the 
owner  of  said  stock,  and  not  to  transfer  it  to 
Odell.  Bennett  brought  an  action  in  his  own 
name  to  secure  possession  of  such  certifi- 
cates, and,  as  a  result,  they  were  turned  over 
to  his  attorneys,  where  they  have  since  re- 
mained. It  is  found  that  It  was  to  the  ad- 
vantage of  said  firm  to  have  said  stock;  that, 
after  the  receiving  of  said  notice,  the  in- 
surance company  at  all  times  recognized 
Hutchinson  and  Bennett  as  the  owners  of 
said  stock;  and  that  until  a  date  in  1898 
Bennett  voted  said  stock,  and,  by  virtue 
thereof,  acted  as  a  director  of  said  company. 
During  1398  two  calls  of  10  per  cent,  each 
were  issued  by  the  directors  of  the  corpora- 
tion, and,  upon  the  appointment  of  a  receiver 
thereof,  the  court  ordered  an  assessment  of 
50  per  cent,  additional.  The  special  act  un- 
der which  the  Citizens'  Insurance  Company 
of  Evansvllle,  Ind.  (originally  known  as  the 
"Lawrenceburgh  Insurance  Company"),  was 
Incorporated,  provided  that  it  should  have 
a  capital  stock  of  $100,000  (Acts  1832,  p.  144, 
c.  138),  while  the  act  of  1873  provided  that 
said  capita]  stock  "may  be  Increased  from 
time  to  time  to  such  additional  sum  or  sums 
as  may  be  determined  upon  by  a  vote  of  the 
majority  in  value  of  stockholders"  (Acts  1873, 
p.  102,  c.  65). 

The  first  question  which  presents  Itself  Is 
whether  the  provision  just  quoted  Is  In  vio- 
lation of  section  13  of  article  11  of  the  state 
Constitution,  which  provides  that  "corpora- 
tions, other  than  banking,  shall  not  be  cre- 
ated by  special  act"  This  prohibition  rela- 
tive to  the  creation  of  corporations  does  not 
admit  of  exact  definition.  It  is  evident,  how- 
ever, that  the  provision  should  be  so  inter- 
preted as  to  render  it  impossible  for  the 
General  Assembly  by  special  law  to  alter 
an  existing  charter  In  such  manner  as,  in 
effect,  to  make  a  new  corporation.  In  re 
Bank  of  Commerce,  153  Ind.  460,  53  N.  E. 
950,  55  N.  E.  224,  47  L.  R.  A.  489;  Town  of 
Longview  v.  City  of  Crawfordsville,  164  Ind. 
117,  73  N.  E.  78,  68  L.  R.  A.  622;  1  Morawetz, 
Private  Corporations,  §  12;  Clark  on  Corpora- 
tions (2d  Ed.)  39.  To  give  a  close  or  literal 
Interpretation  to  the  word  "create"  would 
make  it  possible,  after  a  corporation  had  been 
brought  into  existence  under  a  valid  law, 
so  to  fashion  the  organization  as  practically 
to  bring  upon  the  people  of  the  state  the 
evil  of  special  privilege  which  it  was  de- 


Digitized  by  Google 


784 


82  NORTHEASTERN  REPORTER. 


signed  to  avoid.  A  change  In  the  amount  of 
the  capital  stock  of  a  corporation,  like  u 
change  In  the  objects  thereof,  is  fundamental, 
and  cannot  be  made  without  clear  legislative 
authority.  Railway  Co.  v.  Allerton,  18  Wall. 
(U.  S.)  233,  21  L.  Ed.  902 ;  McNulta  v.  Corn- 
belt  Bank,  164  111.  427,  45  N.  E.  954,  56 
Am.  St  Rep.  204;  Note  to  Peck  v.  Elliott,  as 
reported  in  38  L.  R.  A.  616;  Clark  on  Cor- 
porations (2d  Ed.)  346.  What,  then,  shall 
be  said  of  a  special  act  which  attempts  to 
change  a  corporation  of  limited  capital  stock 
to  one  In  which  the  whole  matter  of  the  ex- 
tent of  the  capital  stock  is  left  to  the  stock- 
holders? It  is  clear,  in  our  opinion,  since 
the  corporation  in  question  was  limited  to 
$100,000  capital  by  the  act  of  its  creation, 
that  the  provision  of  the  act  of  1873,  where- 
by there  was  attempted  to  be  conferred  upon 
the  association  the  capacity  of  infinite  growth, 
so  that  it  might  bulk  with  the  largest  of  cor- 
porations, was  unconstitutional  and  void,  as 
an  attempt  to  create  an  insurance  corpora- 
tion by  special  act  The  undertaking  of  a 
subscriber  to  the  capital  stock  of  a  corpora- 
tion must  find  a  correlative  in  the  capacity 
of  the  corporation,  if  It  be  a  going  concern, 
to  deliver  such  stock,  and,  if  the  association 
be  without  capacity  in  that  behalf,  the  un- 
dertaking of  a  subscriber  is  a  nudum  pactum. 

It  is  urged  that  Bennett  and  Hutchinson 
are  estopped  by  their  conduct  to  deny  their 
liability.  The  receiver  in  this  case  does  not 
pretend  to  represent  the  interest  of  any 
particular  creditor,  but  to  represent  all,  irre- 
spective of  their  having  grounds  of  estoppel. 
In  these  circumstances,  it  can  only  be  said 
that  he  stands  on  no  higher  plane  than  the 
corporation  itself.  As  between  the  corpora- 
tion and  its  stockholders,  subscriptions  to  a 
wholly  unauthorized  issue  of  stock  cannot 
be  validated  on  the  principle  of  estoppel.  In 
Stace  and  Worth's  Case,  L.  R.  Ch.  App.  632, 
an  attempt  was  made  to  charge  certain  hold- 
ers of  such  an  issue  of  stock  on  the  ground 
that  they  had  accepted  shares,  that  their 
names  appeared  on  the  register  of  sharehold- 
ers, and  that  they  had  sat  as  directors  of  the 
corporation.  Vice  Chancellor  James,  however, 
declared:  "This  waa  a  void  agreement  with 
a  void  acting  upon  it,  a  void  recognition,  and 
a  void  ratification  by  the  acts  which  have 
been  mentioned.  It  comes  to  an  aggregate 
of  nothings,  and  that  aggregate  of  nothings 
is  all  there  is  to  fix  those  gentlemen  on  the 
list  of  stockholders." 

Upon  the  question  under  consideration  the 
case  of  Scovill  v.  Thayer,  105  U.  S.  143,  26 
L.  Ed.  968,  is  the  leading  authority.  In  that 
case  the  law  under  which  the  corporation  was 
organized  authorized  any  corporation  to  in- 
crease Its  capital  stock  in  any  amount  not  ex- 
ceeding double  its  authorized  capital.  The 
corporation,  after  so  increasing  its  capital, 
had  made  two  further  issues  of  stock,  and 
the  question  was  as  to  the  right  of  its  assign- 
ees in  bankruptcy  to  recover  on  an  assessment 
ordered  by  the  court  agniust  a  holder  of 


shares  in  the  corporation  on  account  of  his 
subscription  to  the  over  issues;  it  appearing 
that  in  addition  to  accepting  the  stock,  he 
had  attended  by  proxy  the  meetings  of  the 
stockholders  at  which  the  third  and  fourth 
issues  were  voted  The  court  said:  "In  this 
case  the  attempt  to  increase  the  stock  of  the 
company  beyond  the  limit  fixed  by  its  charter 
was  ultra  vires.  The  increased  stock  itself 
was  therefore  void.  It  conferred  on  the  hold- 
ers no  rights,  and  subjected  them  to  no  lia- 
bilities. If  the  stock  of  the  first  and  second 
Issues  had  been  held  by  one  set  of  holders, 
and  the  stock  of  the  third  and  fourth  by  an- 
other, in  a  contest  between  them  the  latter 
would  have  been  excluded  from  all  participa- 
tion in  the  management  of  the  company,  or  In 
its  profits.  To  decide  that  the  holders  of 
stock  issued  ultra  vires  have  the  same  rights 
as  the  holders  of  authorized  stock  is  to  ig- 
nore and  override  the  limitations  and  pro- 
hibitions of  the  charter.  We  think  it  follows 
that  if  the  holder  of  such  spurious  stock  has 
none  of  the  rights,  he  can  be  subjected  to  none 
of  the  liabilities  of  a  holder  of  genuine  stock. 
His  contract  to  pay  for  spurious  shares  is 
without  consideration,  .and  cannot  be  en- 
forced. It  is  insisted,  however,  that  the  de- 
fendant having  attended  by  proxy  the  meet- 
ings at  which  the  Increase  of  the  stock  be- 
yond the  limit  Imposed  by  law  was^ voted  for, 
and  having  received  certificates  for  the  stock 
thus  voted  for,  and  after  such  increase  the 
company  by  Its  agents  having  held  Itself  out 
as  possessing  a  capital  of  $400,000  and  in- 
vited and  obtained  credit  on  the  faith  of  such 
representations,  he  is  now  estopped  from 
denying  the  validity  of  the  stock  and  his  ob- 
ligation to  pay  for  it  in  full.  We  think  that 
he  is  not  estopped  to  set  up  the  nullity  of  the 
unauthorized  stock.  It  Is  true  that  it  has 
been  held  by  this  court  that  a  stockholder 
cannot  set  up  informalities  in  the  issue  of 
stock  which  the  corporation  bad  the  power  to 
create  Upton  v.  Trlbllcock,  91  U.  S.  45,  23 
I*  Ed.  203;  Chubb  v.  Upton,  95  U.  S.  6G5,  24 
I*  Ed.  523 ;  Pullman  v.  Upton,  96  U.  S.  328, 
24  I*  Ed.  818.  But  those  were  cases  where 
the  increase  of  the  stock  was  authorized  by 
law.  The  increase  itself  was  legal  and  with- 
in the  power  of  the  corporation,  but  there 
were  simply  informalities  in  the  steps  taken 
to  effect  the  Increase.  These,  it  was  held, 
were  cured  by  the  acts  and  acquiescence  of 
the  defendant  But  here,  the  corporation  be- 
ing absolutely  without  power  to  increase  its 
stock  above  a  certain  limit  the  acquiescence 
of  the  shareholder  can  neither  give  It  valid- 
ity, nor  bind  him  or  the  corporation.  'A 
distinction  must  be  made  between  shares 
which  the  company  had  no  power  to  issue  and 
shares  which  the  company  had  power  to  is- 
sue, although  not  In  the  manner  in  which,  or 
upon  the  terms  upon  which,  they  have  been 
Issued.'  The  holders  of  shares  which  the  com- 
pany had  no  power  to  issue,  In  truth,  had  noth- 
ing at  all.  and  are  not  contributors.  •  •  • 
As  forcibly  suggested  by  counsel,  a  creditor, 
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who  hag  been  defrauded  by  misrepresentation 
of  the  real  capital  of  the  company,  has  his 
remedy  In  an  action  of  tort  against  all  who 
participated  in  that  fraud.  But  the  wrong 
done  to  him  cannot  entitle  the  entire  body  of 
creditors  who  have  not  suffered  from  the  al- 
leged fraud  to  recover  of  the  entire  body  of  ' 
stockholders  who  have  taken  no  part  in  it" 
In  Winters  v.  Armstrong  (O.  C)  87  Fed. . 
608,  a  national  bank  had  attempted  to  in- 
crease Its  capital  stock  without  securing  the 
consent  of  the  Comptroller.  The  bank  passed 
Into  the  hands  of  a  receiver,  and  he  brought 
an  action  on  certain  stock  notes  given  on  ac- 
count of  such  unauthorized  issue.  The  de- 
fendants answered  no  consideration,  to  which 
the  receiver  replied  by  way  of  estoppel,  to . 
the  effect  that,  after  the  attempted  Increase, 
the  bank  by  means  of  circulars  and  state- 
ments upon  the  letter  heads  represented  Its 
capital  stock  at  $2,000,000,  which  was  the 
amount  to  which  it  was  proposed  to  increase 
the  stock,  and  that  said  bank  also  advertised 
Its  capital  stock  at  said  amount  In  the  news- 
papers of  the  city  in  which  it  was  located,  all 
of  which  was  done  with  the  knowledge  of 
the  defendants,  and  that  with  such  knowledge 
they  allowed  their  names  to  remain  on  the 
subscription  list  until  the  bank  went  Into  the 
hands  of  a  receiver.  Mr.  Justice  Jackson,  de- 
livering the  opinion  of  the  court,  said :  "Na- 
tional banking  associations  have  no  authority 
of  law  by  their  own  action  to  increase  their 
capital  stock  to  any  amount  whatever.  They 
can  make  no  Increase  to  any  extent,  without 
the  approval  of  the  Comptroller  as  the  rep- 
resentative of  the  government.  •  •  •  In 
effecting  an  increase  of  its  capital  stock  the 
association  may,  so  far  as  relates  to  its  own 
action,  proceed  In  an  irregular  or  Informal 
manner,  which  a  stock  bolder  who  has  acqui- 
esced therein  may  not,  as  against  either  the 
corporation  or  Its  creditors,  take  advantage  of 
or  insist  upon  as  invalidating  his  subscription, 
or  the  stock  issued  to  him  thereunder.  But 
in  regard  to  the  sovereign's  consent  to  such 
Increase,  to  be  expressed  in  and  by  the  ap- 
proval of  its  comptroller  of  the  currency,  that 
is  an  essential  prerequisite  or  condition  pre- 
cedent, like  a  special  enabling  act,  in  confer- 
ring the  power  and  authority  to  make  the 
proposed  increase  valid.  8uch  approval  In- 
volved the  grant  of  power  to  complete  and 
perfect  the  proceedings  commenced  by  the 
association  looking  to  an  increase  of  its  capi- 
tal stock.  It  is  something  lying  beyond  the 
action  or  control  of  the  association  and  its 
stockholders  seeking  to  effect  an  organic  and 
fundamental  change  in  the  constitution  of  the 
bank,  and  In  respect  to  this  essential  thing, 'In 
no  wise  Involved  in  the  action  or  steps  taken 
by  the  association,  the  question  of  irregular- 
ity or  informality  In  Its  own  mode  of  proce- 
dure, and  the  consequences  thence  resulting, 
do  not  apply.  •  •  *  The  authorities 
brought  to  our  attention  do  not  support  such 
an  extension  of  the  doctrine  of  estoppel,  which 
is  never  invoked  to  confer  corporate  powers. 
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No  estoppel  can  properly  arise  In  any  case 
where  the  party's  direct  and  affirmative  act 
could  not  have  made  the  transaction  valid. 
What  the  Fidelity  Bank  did  in  misrepresent- 
ing what  did  not  lie  within  Its  power  or  that 
of  Its  stockholders  to  do  by  their  Own  action 
cannot,  upon  any  sound  principle,  be  taken 
and  accepted  as  the  equivalent  of,  or  the 
substitute  for,  the  power  it  did  not  possess. 
Parties  deceived  or  misled  to  their  damage 
by  such  misrepresentations  must  seek  relief 
against  those  making  or  responsible  for  the 
false  statement  as  individuals,  but  cannot 
look  to  them  In  the  character  of  stockholders 
created  under  the  operation  of  an  estoppel,  in 
the  absence  of  power  on  their  part  or  that  of 
the  association  to  establish  that  relation. 
This  conclusion  Is  sound  in  principle,  and  is, 
as  we  think,  supported  by  the  authorities." 

It  was  held  in  Clark  v.  Turner,  73  Oa.  1, 
that  an  Issue  of  stock  which  was  Wholly  un- 
authorized by  statute  was  ultra  vires  and 
void.  Concerning  a  claim  of  estoppel  the 
court  said:  "If  this  subscriber  had  induced 
insurance  on  the  part  of  any  person  in  the 
Grangers'  Life  A  Health  Insurance  Company 
by  his  acts  as  trustee  or  agent,  or  on  the 
faith  of  his  subscription,  then  an  action  In 
his  Individual  right  for  the  tort  against  Turn- 
er would  lie;  but  this  assignee  stands  in  the 
shoes  of  the  corporation,  and  sues  for  the 
benefit  of  all  creditors,  and  there  Is  no  pre- 
tense in  this  record  that  any  particular  cred- 
itor was  Induced  or  influenced  by  his  action 
to  insure  In  the  company.  Scovill  v.  Thayer, 
supra.  So  that  neither  the  corporation  nor 
Its  general  assignee  can  recover  In  this  suit 
on  the  facts  which  the  record  discloses."  See, 
also,  Ross-Meehan.  etc.,  Co.  v.  Southern,  etc* 
Co.  (C.  O.)  72  Fed.  957 ;  Tube  Works  v.  Boston 
Machine  Co.,  139  Mass.  5,  29  N.  E.  63 ;  Reed 
v.  Boston,  etc.,  Co.,  141  Mass.  454,  5  N.  E. 
852;  Kampman  v.  Tarver,  87  Tex.  41)1,  29 
S.  W.  768;  Schlerenberg  v.  Stephens,  82  Mo. 
App.  314;  Muncie  Natural  Gas  Co.  v.  City  of 
Munde,  160  Ind.  97,  66  N.  E.  436,  60  L.  R.  A. 
822. 

There  being  no  element  of  estoppel  in  the 
case  as  between  the  stockholders  and  the  cor- 
poration, the  further  proposition,  that  the  re- 
ceiver cannot,  at  least  irrespective  of  indi- 
vidual right,  bring  forward  an  estoppel  on 
behalf  of  the  whole  body  of  creditors,  is  well 
illustrated  by  the  late  case  of  Ellison  v.  Gan- 
iard  (Ind.)  79  N.  B.  450,  in  which  there  was 
the  contention,  made  on  behalf  of  the  plain- 
tiff, a  trustee  hi  bankruptcy,  that  the  defend- 
ants, who  were  claimants  under  a  declaration 
of  trust,  executed  by  the  Insolvent  in  connec- 
tion with  a  deed  made  to  him  by  a  third  per- 
son, were  estopped  to  assert  such  right  as 
against  the  creditors,  because  such  claimants 
had  neglected  to  record  such  declaration  and 
had  permitted  the  deed  to  the  Insolvent, 
which  was  absolute  upon  its  face,  to  remain 
recorded  and  unquestioned,  with  a  result  that 
certain  of  the  creditors  had  extended  credit 
to  him  on  the  strength  of  his  apparent  owner* 
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•hip.  In  disposing  of  this  contention,  we 
said:  "It  Is  contended  that  appellee  Is  invest- 
ed with  the  power  to  assert  this  estoppel 
against  appellants  for  the  benefit  of  all  the 
creditors  of  the  bankrupt  Bat  the  facts  as 
established  show  that  out  of  the  800  credit- 
ors but  two,  Shoup  and  Walters,  can  be  said 
to  have  any  basis  whatever  for  asserting  or 
invoking  the  principle  of  estoppel  against  ap- 
pellants. Conceding  arguendo,  without  de- 
ciding, that  these  two  creditors,  under  the 
evidence,  have  the  right  to  successfully  assert 
an  estoppel  against  appellants,  certainly 
these  facts  alone  would  not,  under  the  law, 
justify  appellee,  as  trustee,  to  maintain  this 
action,  and  thereby,  as  be  has  succeeded  in 
doing  under  the  judgment  of  the  trial  court, 
bring  all  of  the  property  in  controversy  here- 
in into  the  estate  of  the  bankrupt  to  be  dis- 
posed of  for  the  benefit  of  all  of  the  insol- 
vent's creditors.  This  proposition  Is  so  mani- 
festly true  that,  it  appears  to  us,  nothing  can 
be  said  to  the  contrary.  A  case  which  very 
much  supports  the  proposition  we  assert  Is 
Audenried  v.  Betteley,  87  Mass.  382,  81  Am. 
Dec  755.  In  that  appeal  it  was  claimed  that 
a  contract  between  the  plaintiffs  and  the  in- 
solvent was  made  in  order  to  enable  the  lat- 
ter to  obtain  a  false  credit  in  conducting  bis 
business  in  the  purchase  of  merchandise  and 
the  borrowing  of  money  upon  the  strength  of 
the  possession  of  property  which  apparently 
belonged  to  him.  It  was  held  therein  by  the 
court  that  an  assignment  under  the  insolvent 
laws  of  the  state  of  Massachusetts  did  not 
vest  in  the  assignee  title  to  property  which 
had  been  placed  in  the  hands  of  the  Insolvent 
for  the  fraudulent  purpose  of  giving  him  a 
false  credit,  although  some  of  bis  creditors 
may  have  been  defrauded  thereby.  The  ques- 
tion of  estoppel  in  that  case,  as  In  this,  was 
advanced  by  the  parties  and  considered  by  the 
court  Judge  Hoar,  In  passing  upon  the  ques- 
tion, said:  *An  estoppel  in  pais  on  the  ground 
of  fraud  is  personal  to  the  particular  cred- 
itor defrauded,  and  does  not  pass  the  prop- 
erty so  as  to  Inure  to  the  benefit  of  creditors 
generally.  To  constitute  such  an  estoppel,  a 
party  must  have  designedly  made  an  admis- 
sion Inconsistent  with  the  defense  or  claim 
which  he  proposes  to  set  up  and  another 
party  have  with  bis  knowledge  and  consent 
so  acted  on  that  admission  that  be  will  be 
injured  by  allowing  the  admission  to  be  dis- 
proved; and  this  injury  must  be  coextensive 
with  the  estoppel.'  If  the  two  creditors  in 
question,  or  any  other  of  the  800,  have  a 
right  to  successfully  assert  an  estoppel 
against,  appellants,  it  Is  a  matter  personal  to 
them,  and  they  may  avail  themselves  of  such 
an  estoppel  in  an  action  against  appellants  to 
subject  the  lands  In  question  to  the  payment 
©f  their  respective  claims." 

As  the  provision  of  the  act  of  1873  relative 
to  an  Increase  of  the  capital  stock  was  uncon- 
stitutional, it  could  afford  no  basis  for  an 
irregular,  or,  as  it  might  be  termed,  a  de 
fa/ito  Issue  of  stock,  for  an  unconstitutional 


enactment  purporting  to  authorise  an  Increase 
of  capital  stock  is  a  nullity.  Clark  ▼.  Amer- 
ican, etc.,  Co.,  165  Ind.  213,  73  N.  El  1083, 
112  Am.  St  Rep.  217.  The  entire  authority 
of  the  corporation  to  Issue  stock  rested  on 
the  act  of  1832,  and  that  act  hi  legal  effect; 
limited  the  capital  to  $100,000.  As  was  said 
in  Ross-Meeban,  etc.,  Co.  v.  Southern,  etc, 
Co.,  supra,  in  which  the  principle  of  estoppel 
was  also  sought  to  be  invoked  to  enforce  a 
subscription  to  an  over  issue  of  stock: 
"Where  the  power  is  wanting,  it  can  make  no 
difference  in  the  effect  whether  this  lack  of 
power  results  from  an  express  limitation  or  a 
limitation  by  implication."  It  is  contended, 
however,  that  the  increase  of  stock  was  only 
Irregular,  and  not  void,  since  there  was  in 
force  between  the  years  of  1853  and  1891  a 
general  law  relative  to  stock  Insurance  com- 
panies which  permitted  an  increase  of  stock 
to  an  amount  not  exceeding  $500,000.  Sec- 
tion 4840,  Burns'  Ann.  St  1894.  The  author- 
ity thereby  granted  is,  to  quote  the  words  of 
the  statute,  confined  to  any  Insurance  com- 
pany "organized  under  this  act"  Said  enact- 
ment does  not  even  give  the  Citizens'  Insur- 
ance Company  a  standing  as  a  de  facto  cor- 
poration, since  it  did  not  attempt  to  organize 
under  said  act  Tulare  Irrigation  District  v. 
Shepard,  185  U.  S.  1,  22  Sup.  Ct  531,  46  L. 
Ed.  773;  In  re  Gibb's  Estate,  157  Pa.  59,  27 
Atl.  883,  22  Lb  R.  A.  276.  The  finding  is  thai 
said  corporation  was  organized  under  the  act 
of  1832,  as  amended  by  the  act  of  1873.  A 
corporation  thus  organized  would  differ  essen- 
tially from  a  corporation  organized  under  the 
law  of  1853.  Their  rights  and  duties  would 
be  different  and  in  said  circumstances  it  ap- 
pears plain  to  us  that  a  corporation  which 
is  organized  under  a  special  law  cannot  claim 
a  de  facto  existence  under  a  law  which  It 
does  not  recognize  as  its  charter.  It  is  equal- 
ly plain  that  the  Issuance  of  the  additional 
stock  cannot  be  justified  by  section  3449, 
Burns'  Ann.  St  1901,  which  is  a  part  of  an 
act  passed  In  1883,  authorizing  the  extension 
of  the  corporate  life  of  corporations,  char- 
tered by  special  act  before  the  Constitution 
took  effect  for  the  period  of  30  years.  As- 
suming, without  deciding,  that  said  section 
may  be  disentangled  from  that  portion  of  the 
act  held  unconstitutional,  in  Re  Bank  of  Com- 
merce, 153  Ind.  460,  53  N.  B.  950,  55  N.  EL 
224,  47  Li.  R.  A.  489,  it  is  enough  to  say  that 
as  to  corporations  enjoying  special  charters 
in  perpetuity  it  was  necessary  for  them  to  ac- 
cept said  act  in  order  to  enjoy  its  privileges, 
and  that  by  the  terms  of  the  act  would  have 
operated  to  repeal  the  law  under  which  the 
original  charter  was  granted.  The  special 
finding  speaks  negatively  when  it  finds  that 
said  corporation  is  organized  under  the  act  of 
1832  as  amended  by  the  act  of  1873. 

We  have  already  indicated  that  it  appears 
to  us  that  Hutchinson  did  not  assume  to  pay 
the  subscription  of  Bennett  and  OdeU.  The 
assumption  of  the  notes  by  Bennett  If  com- 
prehended by  the  agreement,  must  be  held 
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to  be  based  on  the  correlative  duty  of  the 
corporation  to  deliver  the  stock  subscribed 
for,  and,  If  the  association  was  never  in 
a  position  to  do  this,  and  can  not  now  de- 
liver even  what  would  represent  Bennett's 
Interest  in  the  charter,  It  would  be  mak- 
ing a  new  contract  to  charge  him  with  the 
stock  notes,  waiving  performance  by  the  as- 
sociation. Merrill  v.  Beaver,  46  Iowa,  646; 
Kampman  v.  Tarver,  87  Tex.  491,  29  S.  W. 
768. 

It  to,  however,  Insisted  by  counsel  for  ap- 
pellant that  the  findings  are  not  sufficiently 
full  to  exclude  the  idea  that  the  stock  obtain- 
ed by  Bennett  and  Odell  was  a  part  of  the 
four-fifths  of  the  original  capital  stock,  which, 
under  the  original  act,  the  board  of  directors 
was  empowered  to  sell  at  such  times  as  It 
might  direct  .  This  insistence  may  be  grant- 
ed, and  it  is  true  that  we  have  no  power, 
generally  speaking,  to  add  to  a  special  find- 
ing. We  may,  however,  give  heed  to  a  fact 
appearing  In  the  evidence  which  does  not  ad- 
mit of  dispute,  in  order  to  uphold  the  judg- 
ment Dyke  v.  Spargur,  143  N.  Y.  651,  88  N. 
B.  269;  Sturgeon  v.  Hull,  8  Ohio  Cir.  Ct  Rep. 
269.  Such  a  case,  In  our  opinion,  is  one  of 
a  defect  in  form,  or  Imperfection  contained  In 
the  proceedings,  which  the  statute  provides 
shall  be  deemed  amended  In  the  Supreme 
Court  Section  670,  Burns'  Ann.  St  1901; 
2  Thornton's  Civ.  Code,  p.  1007. 

Appellees  put  in  evidence  all  of  the  entries 
In  the  stock  book  of  the  Citizens'  Insurance 
Company.  This  book  shows  stock  certificates, 
of  date  August  1,  1890,  aggregating  approxi- 
mately $190,000.  The  stock  certificates  In- 
troduced by  the  receiver  as  Issued  to  Bennett 
A  Odell  were  dated,  respectively,  October  20, 
1890,  November  8,  1890,  and  March  6,  1894, 
and  this  corresponds  with  the  stock  book  en- 
tries of  stock  held  by  said  firm.  It  may  be 
inferred  that  these  certificates  in  part  stand 
for  earlier  subscriptions  made  by  Bennett  & 
Odell  severally,  but  the  earliest  one  made  by 
Bennett  was  a  part  of  the  issue  of  August  1, 
1890,  and  Is  preceded,  in  the  order  of  entry 
upon  the  book,  by  certificates  to  the  amount 
of  more  than  $113,000.  It  is  charged  in  the 
complaint  that  the  notes  were  given  as  and 
for  the  unpaid  balance  of  the  purchase  price 
of  stock  of  said  corporation  subscribed  for  on 
the  3d  day  of  February,  1894,  and  the  find- 
ing of  the  court  is  that  on  said  day  Bennett 
Sc  Odell  became  Indebted  to  said  company  In 
the  amount  represented  by  said  notes  for  and 
on  account  of  the  issue  to  them  of  240  shares 
of  its  stock.  Upon  this  state  of  the  record, 
tli ere  is  no  room  for  the  inference  that  the 
shares  In  question  were  unsold  stock  of  the 
old  corporation.  The  stock  was  either  part 
of  an  Issue  in  excess  of  $100,000,  or  else,  if 
the  corporation  had  not  before  Issued  stock  to 
tlie  full  amount  of  its  authorized  capital,  the 
new  Issue,  which  Bennett  and  Odell  either 
severally  or  jointly  subscribed  for,  brought 
tne  amount  of  outstanding  stock  up  to  a  sum 
far  In  excess  of  the  authority  of  the  coryora- 

»  Behearing  denied,  86  N.  B.  862. 


tion  to  issue  it  and,  as  there  is  no  means  of 
distinguishing  the  legal  from  the  Illegal,  the 
whole  must  fall.  Kampman  v.  Tarver,  87 
Tex.  491,  29  S.  W.  768:  And  see  Gaslight 
etc.,  Co.  v.  City,  156  Ind.  408,  59  N.  E.  176. 
Judgment  affirmed. 


(170  Ind.  674) 

PITTSBURG.  O,  C.  ft  ST.  I*  RY.  CO.  T. 
HARTFORD  CITY.  (No.  20,816.)* 
(Supreme  Court  of  Indiana.  Nov.  26,  1907.) 

1.  Injunction  —  Public  Officers  —  Police 
Powcb— Scope. 

Though  courts  will  arrest  an  unreasonable 
exercise  of  the  police  power,  where  there  is  an 
attempt  thereby  to  lay  a  burden  on  a  subject 
In  the  enjoyment  of  his  property,  the  courts 
recognise  that  there  is  authority  within  the 
field  of  legislative  discretion  wherein  the  law- 
making power  is  absolute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  f  155.] 

2.  Railroads  —  Municipal  Regulation  — 
Ordinances—  Validity— Reasonableness. 

Where  a  municipal  ordinance  requiring  a 
railway  company  to  maintain  electric  lights 
where  its  tracks  intersect  streets  does  not  fix 
the  height  of  the  lights,  so  that  it  will  be  a 
sufficient  compliance  if  the  lights  are  located  at 
such  a  height  that  an  engineer  running  a  train 
over  the  streets  will  not  be  required  to  look 
directly  toward  them,  the  ordinance  is  not  in- 
valid on  the  ground  that  it  impairs  the  effi- 
ciency of  headlights  on  locomotives. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  753.] 

3.  Commerce— Interstate  Commerce  —  Local 
Regulations—  Validity. 

Where  a  railroad  was  built  by  the  author- 
ity of  the  state,  the  company,  whether  an  in- 
terstate carrier  or  otherwise,  must,  so  long  as 
Congress  does  not  interfere,  submit  to  reason- 
able local  regulations  in  the  use  of  its  property, 
and  a  municipal  ordinance  requiring  It  to  main- 
tain electric  lights  where  its  tracks  .intersect 
streets  is  not  invalid  as  an  Interference  with 
interstate  commerce. 

4.  Municipal  Corporations — Ordinances- 
Validity—  Judicial  Review. 

Though  the  courts  are  open  to  one  to  chal- 
lenge the  validity  of  a  municipal  ordinance 
adopted  as  an  attempted  exercise  of  the  police 
power,  yet  he  is  not  entitled  to  a  judicial  hear- 
ing on  the  question  whether  the  ordinance  should 
have  been  passed. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  I  155.] 

5.  Eminent  Domain  — Taking  of  Property 
Without  Just  Compensation— Municipal 
Ordinances. 

A  municipal  ordinance  requiring  a  railroad 
to  maintain  electric  lights  where  its  tracks 
intersect  streets  is  not  invalid  as  a  taking  of 
property  without  compensation,  though  it  lays 
some  expense  nnd  inconvenience  on  the  com- 
pany; the  regulation  being  a  just  exercise  of 
the  police  power. 

6.  Railroads— Municipal  Regulation— Or- 
dinances—Validity. 

A  municipal  ordinance  requiring  a  railroad 
company  to  maintain  electric  lights  where  its 
tracks  intersect  streets,  adopted  pursuant  to 
Burns'  Ann.  St.  1901,  I  5173,  empowering 
councils  to  provide  by  ordinance  that  railroad 
companies  shall  maintain  lights  where  the 
tracks  cross  streets  and  to  provide  what  kind 
of  lights  the  companies  shall  maintain,  is  not 
invalid  on  the  ground  that  the  municipality  re- 
quires  that  the  lighting  shall  be  done  by  elec- 
tricity, nor  because  it  requires  the  lights  to  be 
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burning  for  five  minutes  before  the  arrival  of 
trains. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §  753.] 

7.  Statutes— General  and  Special  Laws- 
Creation  of  Corporations. 

Burns'  Ann.  St  1901,  8  5173,  empowering 
the  councils  of  cities  not  working  under  a  spe- 
cial charter  to  adopt  an  ordinance  requiring 
railroads  to  maintain  lights  at  points  where  the 
tracks  cross  streets,  does  not  create  a  difference 
in  the  extent  of  the  lawmaking  power  granted 
to  different  municipalities,  so  as  to  come  within 
Const,  art.  11,  §  13.  prohibiting  the  creation  of 
corporations  by  special  act 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  8  86.] 

8.  Railroads— Municipal  Regulation— Or- 
dinances —  Validity  —  Definiteness  — 
Lights  at  Crossings. 

A  municipal  ordinance  requiring  a  railroad 
company  to  maintain  electric  lights  at  points 
where  its  tracks  cross  streets  of  sufficient  power 
to  light  the  entire  crossing,  "but  not  to  exceed 
the  power  of  the  electric  lights  used  by  the 
city,"  is  not  invalid  because  of  the  quoted 
phrase  which  merely  keeps  the  ordinance  from 
catling  on  the  company  to  do  more  than  Burns' 
Ann.  St.  1901,  8  5173,  authorizing  lights  at 
street  crossings,  requires. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  8  753.] 

9.  Same. 

A  municipal  ordinance  requiring  a  railroad 
company  to  maintain  electric  lights  where  its 
tracks  cross  streets  of  sufficient  power  to  light 
the  entire  crossing,  not  to  exceed  the  power  of 
electric  lights  used  by  the  city,  and  to  keep  the 
lights  burning  for  five  minutes  before  the  arrival 
of  each  train,  at  all  times  at  night  when  there  is 
no  moon,  etc.,  is  not  so  indefinite  as  to  be  in- 
valid, but  requires  a  light  of  sufficient  power, 
not  exceeding  that  used  by  the  city,  to  enable 
a  traveler,  of  good  eyesight,  in  the  nighttime,  to 
perceive,  before  going  upon  the  crossing,  the 
tracks  at  the  point  of  intersection  and  the  char- 
acter of  the  way  across  the  same. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  8  753.] 

10.  Same! 

Under  Burns'  Ann.  St  1901,  8  5173,  au- 
thorizing cities  to  adopt  an  ordinance  requir- 
ing railroads  running  through  cities  to  maintain 
lights  at  the  points  where  the  tracks  cross 
streets,  and  declaring  that  cities  may  "provide 
what  kind  of  lights"  shall  be  maintained,  a  mu- 
nicipality may  adopt  an  ordinance  requiring  a 
railroad  to  maintain  a  light  at  a  street  inter- 
section. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  41,  Railroads,  8  753.] 

Appeal  from  Circuit  Court,  Grant  County ; 
H.  J.  Paulus,  Judge. 

The  Pittsburg,  Cincinnati,  Chicago  A  St 
Louis  Railway  Company  was  convicted  of 
violating  an  ordinance  of  the  city  of  Hart- 
ford City,  and  appeals.  Affirmed. 

G.  E.  Ross,  for  appellant  L.  F.  Sprague, 
for  appellee. 

GILLETT,  J.  Action  by  appellee  against 
appellant  for  the  violation  of  a  city  ordi- 
nance. The  charge  is  that  the  defendant 
violated  said  ordinance  "by  then  and  there 
unlawfully  falling,  neglecting,  and  refusing, 
while  operating  said  railway  as  aforesaid, 
to  keep  and  maintain  an  electric  light  at  a 
point  where  said  tracks  cross  Walnut  street, 
In  said  city,  of  sufficient  power  to  light  the 


entire  of  said  Walnut  Street  Crossing,  but 
not  to  exceed  the  power  of  the  electric  lights 
in  use  in  said  city."  The  ordinance  requires 
that  the  company  shall  keep  and  maintain 
electric  lights  at  certain  points,  where  its 
tracks  intersect  streets  in  said  city,  of 
sufficient  power  to  light  "the  entire  of  said 
crossings,"  but  not  to  exceed  the  power  of 
the  electric  lights  used  In  said  city,  and  also 
to  keep  said  lights  supplied  with  a  sufficient 
amount  of  electric  current  and  burning  for 
five  minutes  before  the  arrival  of  each  and 
every  engine  and  train  of  cars  at  said  cross- 
ing, and  until  after  such  engine  and  train 
of  cars  has  departed,  at  all  times  in  the 
nighttime  when  there  Is  no  moon,  or  the 
moon  is  obscured.  Appellant  answered  In 
seven  paragraphs.  Demurrers  were  sustain- 
ed to  the  last  four  of  said  paragraphs.  The 
fourth  paragraph  challenged,  In  general 
terms,  the  reasonableness  of  said  ordinance. 
The  fifth  paragraph  alleged  that  defendant 
was  a  large  taxpayer  In  said  city,  and  fur- 
ther alleged  that  said  lights  would  be  of  no 
benefit  to  It  but  for  the  exclusive  use  and 
benefit  of  those  using  said  streets.  The  para- 
graph concluded  with  a  charge  that  the 
requirement  of  the  ordinance  amounted  to 
a  taking  of  defendant's  property  without 
just  compensation  and  without  due  process 
of  law,  contrary  to  the  Constitution  of  the 
United  States.  The  sixth  paragraph  set  up 
the  fact  that  defendant  is  a  railroad  com- 
pany, organized  and  existing  under  the  laws 
of  Illinois,  Indiana,  Ohio,  Pennsylvania,  and 
West  Virginia,  and  as  such  is  a  common 
carrier  of  freight  and  passengers  between  the 
states,  and  is  also  engaged  in  transporting 
United  States  mails;  that  it  is  necessary 
that  all  of  defendant's  locomotives  drawing 
trains  in  carrying  on  said  business  snould 
be  equipped  with  a  headlight  to  enable  the 
engineman  and  fireman  properly  to  perform 
their  duties,  and  that  the  existence  of  an 
electric  light  at  said  street  crossing  would  Im- 
pair the  efficiency  of  said  headlights,  and 
obscure  and  diminish,  and  in  effect  destroy, 
the  light  therefrom,  and  prevent  the  engine- 
man  and  fireman  from  performing  their 
duties,  thus  endangering  defendant's  trains, 
and  the  passengers  and  freight  carried  there- 
on. It  was  further  alleged  that  an  electric 
light  would  prevent  persons  using  said  cross- 
ing from  seeing  the  light  upon  approaching 
locomotives,  and  would  hinder  and  prevent 
defendant's  servants  operating  said  trains 
from  seeing  persons  and  objects  along  its 
tracks,  thus  increasing  the  danger  to  those 
using  said  street  and  Incapacitating  defend- 
ant from  the  performance  of  its  duties  as  a 
carrier  of  interstate  commerce  and  United 
States  mails.  The  seventh  paragraph  chal- 
lenges the  constitutional  validity  of  said 
ordinance  as  a  taking  of  property  without 
just  compensation  and  without  due  process  of 
law;  and  it  contains  the  averment  of  fact 
that  said  ordinance  was  passed  without  af- 
fording appellant  an  opportunity  to  be  heard 
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tive  thereto.  The  court  found  the  facts 
lally,  and  filed  conclusions  of  law  there- 
rvhieh  were  adverse  to  appellant  A  Judg- 
t  against  it  followed,  and  from  said 
pment  this  appeal  is  prosecuted, 
be  constitutional  objections  which  appel- 
's  counsel  urge  to  the  ordinance  are,  for 

most  part,  indicated  by  the  last  four 
lgraphs  of  answer.  It  appears  to  us 
:  these  questions  are  pretty  well  solved  by 
consideration  of  whether  the  ordinance  is 
'ar  reasonable,  as  an  attempted  exercise 
he  police  power,  that  the  court  should, 
er  the  grant  of  authority  found  in  the 
ute  then  in  force  (section  5173,  Burns' 
i.  St  1901),  defer  to  the  determination 
the  local  legislative  authority  as  to  the 
ediency  to  Its  requirement  It  is  true 
t  the  courts  will  arrest  an  arbitrary  or 
nly  unreasonable  exercise  of  the  police 
er,  where  there  has  been  an  attempt 
*eby  to  lay  a  burden  upon  a  subject  in 

use  or  enjoyment  of  his  property,  yet 
withstanding  this,  the  courts  recognize 
t.  as  respects  the  police  power,  there  Is 
road  authority  within  the  field  of  legis- 
ve  discretion,  wherein,  as  respects  what 
;ood  and  expedient,  the  lawmaking  power 
ibsolutely  the  master  of  its  own  discre- 
i.   The  ordinance  in  question  does  not  fix 

height  of  the  electric  light,  and  appel- 
t  would  be  within  the  requirements  of 

ordinance  if  the  light  were  located  at 
h  a  height  that  the  engineer  would  not  be 
tiired  to  look  directly  toward  It  This  be- 
so,  we  are  of  opinion,  notwithstanding 

broad  allegations  of  the  sixth  paragraph 
the  answer,  that  the  court  knows  enough 
■lectric  lighting  to  affirm  that,  at  the  most, 
re  would  only  be  presented  a  question  of 
•ediency,  relative  to  what  it  would  be  wise 
Jo  in  the  premises,  and  the  mere  fact  that 

might  be  of  opinion  that  the  ordinance 
s  in  some  measure  unsulted  to  the  at- 
anient  of  Its  ostensible  end  would  not 
tify  us  in  striking  it  down.  It  must  be 
sumed  that  the  purpose  of  the  requlre- 
nt  in  question  is  to  add  to  the  security  of 
s  and  limb,  and  the  possibility  of  a  traveler 
>n  the  street  passing  unwittingly  into 
lger  at  the  crossing,  particularly  If  In  a 
iveyance,  without  real  opportunity  to  safe- 
ird  himself  by  looking  and  listening,  is 

great  to  warrant  us  In  holding  that  the 
at  may  not  be  required,  even  If  Its  effect 

to  compel  the  engineer  to  run  slowly  or 
itiously  in  approaching  It. 
Granting  that  the  ordinance  in  question 
y  In  some  degree  affect  Interstate  com- 
rce,  we  are  nevertheless  of  opinion  that, 

a  locaj  regulation  designed  to  protect 
velers  upon  the  street,  it  was  competent 

establish  the  same.  The  railroad  was 
lit  by  the  authority  of  the  state,  and, 
iether  an  interstate  carrier  or  otherwise, 
»  company  must,  so  long  as  Congress  does 
t  interfere,  submit  to  reasonable  local 
{ulations  in  the  use  of  its  property.  Any 


other  holding  would  Substitute  government 
by  a  board  of  directors  for  government  by  the 
representatives  of  the  people.  It  was  said  in 
Crutcher  v.  Kentucky,  141  U.  S.  47,  11  Sup. 
Ct.  Sol,  35  L.  Ed.  649,  that  it  is  "within  the 
undoubted  province  of  the  State  Legislature 
to  make  regulations  with  regard  to  the  speed 
of  railroad  trains  in  the  neighborhood  of 
cities  and  towns,  with  regard  to  the  precau- 
tions to  be  taken  in  the  approach  of  such 
trains  to  bridges,  tunnels,  deep  cuts,  and 
sharp  curves;  and  generally  with  regard  to 
all  operations  in  which  the  lives  and  health 
of  people  may  be  endangered,  even  though 
such  regulations  affect  to  some  extent  the 
operations  of  interstate  commerce.  Such  reg- 
ulations are  eminently  local  in  their  char- 
acter, and,  in  the  absence  of  congressional 
regulations  over  the  same  subject  are  free 
from  all  constitutional  objections  and  un- 
questionably valid."  In  Hennington  v.  Geor- 
gia, 163  U.  S.  299,  16  Sup.  Ct  1086,  41  L. 
Ed.  166,  the  federal  Supreme  Court  upheld, 
against  an  interstate  railroad,  a  statute  of 
the  state  of  Georgia  forbidding  the  running 
of  freight  trains  on  Sunday.  In  Lake  Shore, 
etc.,  It  Co.  v.  Ohio,  173  U.  S.  283,  19  Sup. 
Ct  463.  43  L.  Ed.  702,  that  court  upheld  the 
right  of  the  state  to  promote  the  convenience 
of  local  passengers  by  requiring  all  railroads 
to  stop  three  trains  a  day  (should  so  many  be 
run)  at  all  cities  or  towns  In  the  state  of 
more  than  3,000  inhabitants.  In  that  case 
the  court  said:  "The  plaintiff!  in  error  ac- 
cepted Its  charter  subject  necessarily  to  the 
condition  that  it  would  conform  to  such  rea- 
sonable regulations  as  the  state  might  from 
time  to  time  establish  that  were  not  in  viola- 
tion of  the  supreme  haw  of  the  land.  In 
the  absence  of  legislation  by  Congress,  it 
would  be  going  very  far  to  hold  that  such 
an  enactment  as  the  one  before  us  was  in 
itself  a  regulation  of  interstate  commerce. 
It  was  for  the  state  to  take  into  considera- 
tion all  the  circumstances  affecting  inter- 
state travel  within  its  limits,  and,  as  far  as 
possible,  make  such  regulations  as  were  just 
to  all  who  might  pass  over  the  road  In  ques- 
tion. •  *  •  Any  other  view  of  the  rela- 
tions between  the  state  and  the  corporation 
created  by  it  would  mean  that  the  directors 
of  the  corporation  could  manage  its  affairs 
solely  with  reference  to  the  Interest  of  stock- 
holders, and  without  taking  into  considera- 
tion the  interests  of  the  general  public."  It 
was  further  held  in  that  case  that  the  stat- 
ute authorizing  railroad  companies  to  carry 
United  States  mails  did  not  prohibit  the 
enactment  of  reasonable  police  regulations 
by  the  state.  See,  also,  Village  of  St  Ber- 
nard v.  Railway  Company,  4  Ohio  S.  &  C.  P. 
Dec.  371 ;  note  to  People  v.  Chicago,  etc.,  R. 
Co.,  as  reported  in  7  Am.  &  Eng.  Anno.  Cases, 
1.  Of  course,  the  courts  are  open  to  appel- 
lant to  challenge  the  validity  of  the  ordi- 
nance as  an  attempted  exercise  of  the  police 
power,  but,  as  the  act  was  one  of  a  legislative 
character,  and  was  not  judicial,  appellant 
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was  not  entitled  to  a  hearing  on  the  question 
whether  the  ordinance  should  be  passed. 
The  ordinance  does  not  amount  to  a  taking 
of  property  without  Just  compensation.  The 
regulation  being  a  Just  exercise  of  the  police 
power,  appellant  must  submit  to  the  require- 
ment, even  though  It  lays  some  expense  or 
Inconvenience  upon  It.  There  is  too  large 
a  body  of  legislative  regulations  of  this  char- 
acter which  have  received  Judicial  sanction 
by  the  highest  courts  to  make  the  proposi- 
tion a  debatable  one.  The  mere  fact  that 
the  General  Assembly  has  seen  fit  to  give 
the  common  council  the  power  to  prescribe 
the  character  of  the  light— -with  respect  to 
Its  being  electrical  or  otherwise — and  that 
the  latter  body  has  required  that  the  light- 
ing shall  be  done  by  electricity,  affords  no 
sufficient  ground  for  an  overthrow  of  the  or- 
dinance. As  was  said  in  Missouri,  etc.,  R. 
Co.  v.  May,  194  D.  S.  267,  24  Sup.  Ct  638, 
48  I*  Ed.  971:  "Great  constitutional  prin- 
ciples must  be  administered  with  caution. 
Some  play  must  be  allowed  for  the  Joints  of 
the  machine,  and  it  must  be  remembered 
that  Legislatures  are  ultimate  guardians  of 
the  liberties  and  welfare  of  the  people  In 
quite  as  large  a  degree  as  the  courts."  Nor 
does  It  appear  to  us  that  the  common  council 
exceeded  its  authority  in  requiring  the  light 
to  be  burning  for  five  minutes  before  the  ar- 
rival of  a  train.  Such  a  provision  as  to  the 
time  that  the  light  shall  be  burning  is  a 
very  moderate  one,  and  can  well  be  defended 
on  the  ground  that  it  is  calculated  to  make 
it  more  certain  that  the  duty  will  be  per- 
formed. 

The  validity  of  the  statute  Is  questioned, 
in  that  it  purports  to  be  a  grant  of  power  to 
all  cities  not  operating  under  a  special  char- 
ter. We  may  grant  that  this  makes  the  stat- 
ute special  in  its  character,  but  from  this  It 
does  not  follow  that  it  is  Invalid.  As  long 
as  the  legislation  Is  not  of  a  character  suffi- 
ciently radical  to  amount  to  the  creation  of 
a  municipal  corporation,  within  the  pro- 
hibition of  section  13  of  article  11  of  the 
state  Constitution,  we  know  of  no  constitu- 
tional provision,  federal  or  state,  which  is 
offended  by  a  mere  difference  in  the  extent 
of  lawmaking  power  which  is  granted  to 
different  cities  or  towns.  As  applied  to  the 
statute  In  question,  it  may  be  said  that  each 
street  and  railroad  Intersection  presents  Its 
own  considerations  for  the  determination  of 
the  municipal  Legislature,  and  It  is  no  dis- 
crimination that  such  power  is  not  given  to 
every  city,  or  that  every  such  intersection 
In  the  state  Is  not  ordered  lighted. 

It  is  contended  by  appellant's  counsel  that 
the  ordinance  is  within  the  condemnation  of 
Chicago,  etc.,  R.  Co.  v.  Town  of  Salem,  166 
Ind  71,  76  N.  E.  631,  because  of  the  provi- 
sion that  the  power  shall  not  exceed  that  of 
the  lights  used  by  the  city.  In  that  case 
there  was  no  standard  fixed,  except  the 
shifting  standard  of  the  lights  which  the 
city  might  from  time  to  time  use,  and  it  was 


held  unreasonable  to  enforce  by  penalty  a 
requirement  that  would  compel  the  company 
to  take  notice  of  changes  dehors  the  ordi- 
nance. Here  the  requirement  is  that  the  light 
shall  be  "of  sufficient  power  to  light  the  en- 
tire of  said  Walnut  street  crossing."  And 
the  limitation  thereon  Is  designed  merely  to 
keep  the  ordinance  from  calling  on  the  com- 
pany to  do  more  than  the  statute  authorises. 
In  other  words,  If  such  limitation  were  not 
found  in  the  words  of  the  ordinance,  it 
would  still  be  subject  to  the  statute.  We  are 
of  opinion  that  In  this  respect  the  case  is 
ruled  by  Chicago,  etc.,  R.  Co.  v.  City  of  Craw- 
fordsville,  164  Ind.  70,  72  N.  E.  1025.  The 
ordinance  Is  not  so  indefinite  in  its  require- 
ment as  to  be  invalid.  Upon  the  hearing  of 
such  a  case,  it  would  be  the  duty  of  the 
court  to  construe  the  ordinance,  and  we  are  of 
opinion  that  its  legal  effect  is  to  require  s 
light  of  sufficient  power  (not  exceeding  that 
used  by  the  city)  to  enable  a  traveler,  of 
good  eyesight,  in  the  nighttime,  to  perceive, 
before  going  upon  the  crossing,  the  tracks  st 
the  point  of  intersection  and  the  character 
of  the  way  across  the  same.  While  it  may 
be  that  a  light  of  greater  power  than  this 
might  be  required  by  the  city,  yet,  as  a  mat- 
ter of  legal  construction,  any  uncertainty 
must  cut  down  the  operation  of  the  ordi- 
nance until  it  be  brought  within  the  limits 
of  the  clear  requirements  of  the  provision, 
and,  when  so  construed,  It  must  be  said  that 
the  standard  of  duty  is  definite.  See  Chi- 
cago, etc.,  R.  Co.  v.  City  of  Crawfordsville, 
Bupra. 

We  regard  the  complaint  as  sufficient  The 
statute  specifically  authorizes  the  city  by  or- 
dinance or  resolution  to  "provide  what  kind 
of  lights  the  railroad  company  shall  main- 
tain," and,  as  a  proper  means  to  an  author- 
ized end,  we  are  of  opinion  that  it  waa  prop- 
er for  the  common  council  to  direct  that  a 
light  be  located  at  the  street  intersection. 
There  Is  no  available  error  in  the  record. 

Judgment  affirmed. 


(189  Ind.  3S4) 

WILLIAMS  et  al.  v.  STATE.  (No.  20.902.) 
(Supreme  Court  of  Indiana.   Nov.  26,  1907.) 

1.  Criminal  Law  —  Appeal  —  Harmless  Eb- 
bob. 

In  a  prosecution  for  conspiracy  to  commit 
grand  larceny,  defendants'  plea  in  abatement 
that  he  had  already  been  arrested  for  the  same 
offense,  and  heard  and  discharged  by  a  United 
States  commissioner,  was  overruled.  Held,  that 
the  ruling  was  not  prejudicial,  since,  under 
Acts  1905,  p.  627.  c.  169,  .§  198,  he  might  baTe 
offered  proof  of  the  former  jeopardy  under  his 
plea  of  not  guilty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  $  3105.] 

2.  Same  —  Former  Jeopabdy  —  Preliminary 
Examination— Effect  of  Discharge. 

A  discharge  by  a  United  States  commis- 
sioner is  not  equivalent  to  an  acquittal. 

3.  Same— Plea  of  Not  Guilty— Effect. 

In  a  criminal  prosecution,  defendant's  plea 
of  not  guilty  waives  the  objection  that  since  the 
preliminary  hearing  there  have  been  a  number 
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islons  of  the  strand  jury  at  which  no  in- 
ent  was  returned,  and  that  the  grand  jury 
n  session  when  the  affidavit  was  filed  on 
the  prosecution  was  based. 

dictment  and  information— authobttt. 
File  Affidavit. 

lets  1005.  p.  611,  c.  169,  §  118,  provides 
certain  offenses  may  be  presented  by  affi- 

filed  in  term  time,  except  wben  the  grand 
is  in  session  or  a  prosecution  by  indictment 
fidavit  for  the  same  offense  is  pending, 
idant  was  bound  over  on  a  preliminary 
vit  Thereafter  the  prosecutor  filed  an  af- 
t  against  him  during  an  adjournment  of 
rana  jury  which  subsequently  reconvened. 

that  there  existed  the  right  to  prosecute  by 
vit. 

I.  Note. — For  cases  in  point,  see  Cent  Dig. 
27,  Indictment  and  Information,  §  150.] 

ITNES8E8 — Competency — Codefen  d  ants. 
[n  a  prosecution  for  conspiracy  to  commit 
1  larceny,  one  of  the  defendants  was  dis- 
ced under  the  express  provisions  of  Acts 
.  p.  637,  c.  169,  f  241.  while  the  state  was 
g  its  evidence  in  chief,  in  order  that  he 
t  testify  for  the  state,  which  he  did.  Held 
?rror,  since  the  issue  remained  the  same, 
ithstanding  the  discharge,  and  it  would  be 
rting  the  legislative  purpose  should  an  ex- 
on  be  ingrafted  upon  the  statute  in  favor 
co-conspirator. 

d.  Note.— For  cases  in  point,  see  Cent  Dig. 
50,  Witnesses,  |  487.] 

biminal  Law— Appeal-Objections  Be- 
w— Necessity— Aboument  of  Counsel. 
Where  defendant  failed  to  move  to  have  the 
lission  set  aside  or  the  jury  admonished  not 
egard  improper  statements  in  the  pros  ecu- 
address  to  the  jury,  he  cannot  raise  the 
tion  on  appeal. 

d.  Note.— For  cases  in  point,  see  Cent  Dig. 
15.  Criminal  Law,  8  2645.] 

iONSPIBACT  —  CONSPIBACT  TO  COMMIT 
IAND  LABCENT— NaTUBE  OF. 

Where  defendants  agreed  to  attempt  to  pro- 
animo  furandi  one's  money  by  a  trick  or 
ice,  the  underlying  offense  is  a  conspiracy 
ommit  grand  larceny,  even  though,  as  an 
lent  of  the  consummation  of  the  crime,  de- 
nnts  attempted  to  induce  the  owner  of  the 
ey  to  meet  them  at  a  particular  place  in 
her  state. 

:d.  Note.— For  cases  in  point  see  Cent  Dig. 
10,  Conspiracy,  f  40.] 

ppeal  from  Circuit  Court  Delaware  Coun- 
Joseph  G.  Leffler,  Judge. 
Iram  Williams  and  others  were  convict- 
of  conspiracy  to  commit  grand  larceny, 
they  appeal.  Affirmed. 

.  A.  Taughinbaugh  and  George  T.  Whlt- 
r,  for  appellants.  James  Bingham  and 
Ite,  Dowllng  &  Cavins,  for  the  State. 

ILLETT,  J.  Appellant  appeals  from  a 
?ment  under  which  he  stands  convicted 
he  crime  of  conspiracy  to  commit  grand 
eny.  After  entering  a  general  plea  of  not 
Ity,  appellant  filed  a  plea  in  abatement 
irhlch  issue  was  joined  and  a  hearing  had. 
is  contended  that  the  court  below  erred 
Qndlng  against  appellant  upon  the  issues 
s  tendered.  In  substance  they  are  (1) 
t  defendant  had  been  arrested  and  had  a 
ring  before  a  United  States  commissioner, 
a  charge  of  attempting  to  sell  counterfeit 
igations  and  securities  of  the  United 
tes  to  one  J.  J.  Scott,  that  upon  such  hear- 


ing he  was  discharged,  and  that  said  charge 
related  to  the  same  transaction  as  was  here 
Involved ;  (2)  that  since  the  preliminary  bear- 
ing of  this  cause  there  have  been  a  number 
of  sessions  of  the  grand  jury  at  which  no 
indictment  was  returned  against  appellant 
and  that  the  grand  jury  was  in  session  when 
the  affidavit  was  filed  In  the  circuit  court 
Appellant  might  have  offered  proof  of  a  for- 
mer jeopardy  under  his  plea  of  not  guilty 
(section  198,  c.  169,  p.  627,  Acts  1905),  so  he 
was  not  Injured  by  the  ruling  so  far  as  the 
first  ground  was  concerned.  A  discharge  by 
a  United  States  commissioner  was  not  how- 
ever, equivalent  to  an  acquittal.  In  re  Grin 
(C.  C.)  112  Fed.  790.  The  other  matters  set 
forth  in  the  plea  were  waived  by  the  prior 
pleading  to  the  merits.  Cooper  v.  State,  120 
Ind.  377,  22  N.  E.  320.  Besides,  the  questions 
arising  on  the  trial  of  the  plea  In  abatement 
are  not  presented  because  of  the  failure  to 
file  a  motion  for  a  new  trial  as  to  such  issues. 
So  far  as  appears  from  the  evidence,  how- 
ever, there  was  no  charge  pending  against  ap- 
pellant In  the  circuit  court  when  the  prose- 
cutor filed  an  affidavit  against  him,  other 
than  the  preliminary  affidavit  on  which  the 
magistrate  had  bound  appellant  over.  It  also 
appears  that  when  the  second  affidavit  was 
filed,  the  grand  jury  was  not  In  session,  but 
had  formally  adjourned,  although  it  was  sub- 
sequently reconvened.  In  these  circumstan- 
ces there  was  the  right  to  prosecute  by  affi- 
davit See  section  118,  c.  169,  p.  611,  Acts 
1905.  And  see,  also,  under  the  former  stat- 
ute, Elder  v.  State,  96  Ind  162;  Lankford 
v.  State,  144  Ind.  428,  43  N.  E.  444. 

Appellant's  principal  ground  of  objection 
to  the  proceedings  below,  raised  in  a  variety 
of  ways,  is  based  on  the  fact  that  his  code- 
fendant  one  Joseph  Studer,  was  discharged 
by  the  court  after  the  two  had  entered  upon 
their  trial.  It  appears  from  the  record  that 
the  court  while  the  state  was  upon  its  case 
In  chief,  pursuant  to  the  motion  of  the  prose- 
cuting attorney  to  that  effect,  discharged 
Studer  that  he  might  testify  in  said  cause  on 
behalf  of  the  state  of  Indiana.  Section  241, 
c.  169,  p.  637,  Acts  1905,  provides:  "When 
two  or  more  persons  are  included  in  one 
prosecution,  the  court  may,  at  any  time  before 
a  defendant  has  gone  into  his  defense,  direct 
him  to  be  discharged,  that  he  may  be  a  wit- 
ness for  the  state.  A  defendant  may  also, 
when  there  Is  not  sufficient  evidence  to  put 
him  on  his  defense,  at  any  time  before  the 
evidence  is  closed,  be  discharged  by  the  court 
for  the  purpose  of  giving  testimony  for  a  co- 
defendant  The  order  of  discharge  shall  be 
a  bar  to  another  prosecution  for  the  same 
offense."  While  It  may  be  possible  that  an 
irregular  discharge  of  a  codefendant  In  a  con- 
spiracy case  during  the  trial  may  have  the 
effect  to  entitle  the  remaining  defendant  to 
his  discharge  (a  question  we  do  not  decide), 
yet  we  are  of  opinion  that  that  result  should 
not  follow  where  the  discharge  Is  pursuant 
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to  section  241,  supra.  The  statute  Is  not 
limited  to  any  particular  class  of  cases,  and 
its  most  beneficlent  results  are  likely  to  be 
had  where  defendants  have  conspired  with 
each  other.  The  purpose  of  the  discharge, 
aa  Indicated  by  the  statute,  is  that  the  de- 
fendant who  receives  the  benefit  of  the  or- 
der "may  be  a  witness  for  the  state."  The  Is- 
sue remains  the  same  notwithstanding  the 
discharge,  and  we  are  of  opinion  that  we  would 
be  thwarting  the  legislative  purpose  should 
we  Ingraft  an  exception  upon  the  statute  in 
favor  of  a  co-consplrator.  See  Bradshaw  v. 
Territory,  3  Wash.  T.  265,  14  Pac.  594 ;  Weber 
v.  Commonwealth  (Ky.)  72  S.  W.  80.  The 
codefendant  testified  for  the  state  in  this 
case,  and  the  action  of  the  court  is  not  open 
to  review. 

Appellant's  counsel  contend  that  he  was 
entitled  to  a  new  trial  because  of  certain 
statements  made  by  the  prosecuting  attorney 
in  addressing  the  jury.  It  does  not  appear 
that  appellant  took  any  steps  during  the 
trial  to  have  the  court  rectify  the  mischief 
by  moving  to  have  the  submission  set  aside 
or  to  have  the  jury  admonished.  The  case  is 
therefore  one  in  which  appellant  has  taken 
the  chance  that  the  result  would  be  favorable 
to  him,  while  attempting  to  hold  a  point  in 
reserve  to  undo  the  verdict  if  unfavorable. 
This  he  cannot  do.  Coleman  v.  State,  111 
Ind.  563,  13  N.  E.  100 ;  Coppenhaver  v.  State, 
160  Ind.  540,  67  N.  E.  453;  Southern  Indiana 
R.  Co.  v.  Fine,  103  Ind.  617,  72  N.  E.  589. 

Complaint  is  made  of  the  refusal  to  give 
certain  instructions.  This  was  not  made 
the  ground  for  a  new  trial.  Appellant's  coun- 
sel assert  that,  while  they  do  not  contend 
"but  what  he  (appellant)  entered  into  an  un- 
dertaking with  Studer  in  Ohio  to  bunco  some 
citizen  ont  of  his  money,"  yet  that  the  evi- 
dence does  not  show  a  conspiracy  to  commit 
grand  larceny.  The  Attorney  General  asserts 
that  there  is  nothing  to  show  that  it  was 
any  part  of  the  plan  of  the  conspirators  to 
decoy  their  prospective  victim  to  a  particular 
place.  Appellant's  counsel  have  failed  to 
point  out  any  such  evidence,  and  we  have 
not  discovered  it  in  examining  the  bill  of  ex- 
ceptions. If  there  was  an  agreement  between 
the  defendants  that  an  attempt  should  be 
made  by  them  to  procure  an! mo  furandl  the 
money  by  a  trick  or  artifice,  we  are  of  opinion 
that  the  underlying  offense  was  a  conspiracy 
to  commit  grand  larceny.  See  Grunson  v. 
State,  89  Ind.  533,  46  Am.  Rep.  178;  March  v. 
State,  117  Ind.  547.  20  N.  E.  444;  Fleming  v. 
State,  136  Ind.  149,  36  N.  E.  154;  Towns  v. 
State  (Ind.  Sup.)  78  N.  E.  1612.  And  this 
would  be  true,  although  there  was,  as  a 
mere  subsequent  incident  of  the  consumma- 
tion of  the  crime,  an  attempt  upon  the  part 
of  appellant  to  induce  or  persuade  the  owner 
of  the  money  to  meet  him  at  a  particular 
place.  The  evidence  supported  the  verdict, 
and  the  conviction  was  just. 

Judgment  affirmed. 


cm  lad.  MO 

STONE,  County  Superintendent,  r.  FRITTB. 
(No.  20.962.) 
(Supreme  Court  of  Indiana.   Nov.  26,  1907.) 

1.  Schools  —  Establishment  —  Legislative 
Adthobity. 

The  establishment  and  regulation  of  publk 
schools  rests  primarily  with  the  legislative  de- 
partment. 

2.  Licenses— Nature  or  Right. 

A  license  has  none  of  the  elements  of  a 
contract,  and  does  not  confer  an  absolute  right 
but  only  a  personal  privilege,  to  be  exercised 
under  existing  restrictions,  and  such  as  may  be 
subsequently  reasonably  imposed. 

3.  Schools— License  to  Teach— Revocation. 

The  statute  authorizing  the  granting  of  a 
license  to  teach  in  tbe  public  schools  may  pro- 
vide for  tbe  revocation  thereof  in  certain  con- 
tingencies, and  the  licensee,  by  accepting  and 
acting  under  the  license,  assents  to  tbe  condi- 
tions imposed,  including  such  provisions. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  288.] 

4.  Constitutional  Law— Right  to  Remedies 
fob  Injury— Due  Course  or  Law. 

Bums'  Ann.  St.  1901,  I  5905f.  authorising 
the  county  superintendent  to  revoke  licenses  to 
teach  in  the  public  schools  for  the  holder's  in- 
competency, immorality,  cruelty,  or  general  neg- 
lect of  the  business  of  his  school,  etc..  does  not 
violate  Const,  art  1,  J  12,  providing  that  every 
mad  for  injury  done  to  him  shall  have  remedy 
by  due  course  of  law. 

5.  Eminent  Domain— Taking  Private  Prop- 
erty Without  Compensation— Acts  Con- 
stituting Appropriation— Police  Power. 

The  enforcement  of  regulations  enacted  in 
the  proper  exercise  of  the  police  power  of  tbe 
state  cannot  be  resisted  as  a  taking  of  private 

Eroperty  without  compensation,  in  violation  of 
onst.  art.  1,  ft  21. 

6.  Same. 

Burns'  Ann.  St  1901,  §  5905f,  authorizing 
the  county  superintendent  of  schools  to  revoke 
teachers'  liceases  for  specified  grounds,  does  not 
violate  Const,  art.  1.  §  21,  providing  that  prop- 
erty shall  not  be  taken  without  just  compensa- 
tion. 

7.  Constitutional  Law— Encroachment  or 
Executive  on  Judiciary— Exercise  or  Ju- 
dicial Power  in  Revocation  of  Licenses. 

Statutes  conferring  on  a  ministerial  officer 
power  to  issue  and  to  revoke  licenses  are  not  in- 
valid, and  do  not  clothe  such  officer  with  judi- 
cial power,  and  in  granting,  refusing,  or  re- 
voking any  such  license  he  does  not  exercise  ju- 
dicial power  in  violation  of  constitutional  provi- 
sions. 

8.  Same. 

Burns'  Ann.  St  1901,  f  5905f.  authorising 
the  county  superintendent  of  schools  to  revoke 
teachers'  licenses  for  specified  causes,  after  a 
hearing,  etc.,  is  not  invalid  as  conferring  on  a 
ministerial  officer  judicial  power,  in  violation 
of  Const,  art  3,  dividing  the  powers  of  govern- 
ment into  three  departments,  and  declaring  that 
a  person  charged  with  official  duties  in  one  de- 
partment shall  not  exercise  any  of  the  functions 
of  the  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  $  145.] 

9.  Licenses  —  Revocation  —  Grounds  — 
Statutes— Construction. 

Where  a  statute  authorizes  a  revocation  of 
a  license  for  causes  specified,  such  license  can- 
not as  a  general  rule,  be  revoked  on  any  other 
ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 

vol.  32,  Licenses,  $  75.] 
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10.  Schools— Revocatiow  of  Teacheb's  Li- 
cense— Pboceduee— Jxjbisdiotior  of  Equi- 
ty. 

Under  Burns'  Ann.  St  1901,  8  5906f.  au- 
thorizing the  county  superintendent  of  schools 
to  revoke  teachers'  licenses  for  specified  causes, 
the  act  of  the  superintendent  in  so  revoking  a 
license  is  not  a  judicial  act  in  the  technical 
sense  of  the  word,  but  the  superintendent  may 
revoke  the  license  only  for  a  statutory  cause, 
and,  if  he  attempts  to  proceed  on  other  grounds, 
his  action  is  without  jurisdiction,  and  on  a  suf- 
ficient showing  equity  may  intervene ;  but,  where 
he  proceeds  to  hear  a  charge  within  the  statute 
and  on  reasonable  notice,  the  accused  must  fol- 
low the  procedure  provided  in  the  school  laws, 
and,  if  aggrieved,  must  prosecute  an  appeal  to 
the  state  superintendent,  as  provided  by  such 
laws. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Schools  and  School  Districts,  f  28a] 

11.  Sams. 

The  utmost  the  holder  of  a  teacher's  license 
may  ask,  as  to  proceedings  to  revoke  the  li- 
cense, is  that  they  shall  conform  to  the  law  au- 
thorizing revocation. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  288.] 

12.  Same. 

In  proceedings  to  revoke  a  teacher'a  license 
on  the  ground  that  he  had  refused  without  good 
reason  to  board  in  his  school  community,  on 
account  of  which  he  was  unable  to  reach  his 
school  so  as  to  begin  daily  school  sessions  at  a 
reasonable  time,  the  teacher  may  object  to  the 
charge  on  the  ground  of  its  generality,  and  have 
the  same  amended  or  stricken  out,  on  motion 
before  the  county  superintendent,  and,  on  his 
failure  to  take  such  steps,  he  is  not  entitled  to 
relief  by  injunction. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  43,  Schools  and  School  Districts,  5  288.] 

13.  Same. 

Burna'  Ann.  St.  1901,  f  5905f,  authorizes 
the  county  superintendent  of  schools  to  revoke 
teachers'  licenses  for  incompetency  and  general 
neglect  of  the  business  of  the  school.  Sections 
6009  and  6010  require  teachers  to  attend  town- 
ship and  county  institutes.  A  teacher,  in  pro- 
ceedings to  revoke  his  license,  was  charged  with 
having  refused  to  attend  township  and  county ' 
institutes,  and  with  having  failed  to  make  daily , 

S reparation  necessary  for  successful  teaching. 
letd,  that  the  charges  were  sufficient  under  the 
statute  to  authorize  the  revocation  of  the  li- 
cense, on  the  same  being  established,  and  the 
courts  would  not  interfere. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  288.] 

14.  Same. 

Where  a  county  superintendent  has  juris- 
diction of  a  proceeding  to  revoke  a  teacher's  li- 
cense, his  bias  and  want  of  judicial  capacity 
are  not  grounds  for  interference  by  the  courts. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  43,  Schools  and  School  Districts,  §  288.] 

Appeal  from  Circuit  Court  Owen  Coun- 
ty; Joseph  W.  Williams,  Judge. 

Action  by  Harry  Frltts  against  William 
H.  Stone,  county  superintendent  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  with  directions. 

Willis  Hlckam,  for  appellant  O.  Matth- 
ews, for  appellees. 

MONTGOMERY,  J.  Appellee  brought  this 
action  to  enjoin  appellant  as  county  super- 
intendent from  revoking  bis  license  to  teach 
school.    It  appears  from  the  complaint: 


That  appellee  Is  a  school  teacher  of  20  years' 
experience,  and  that  on  October  16,  1905, 
while  engaged  in  teaching  in  Owen  county, 
appellant  prepared  and  filed  against  him  as 
such  teacher  the  following  charge  and  speci- 
fications, to  wit:  "(1)  You  have  refused 
without  good  reason  to  board  in  your  school 
community.  On  this  account,  you  are  un- 
able to  reach  your  school  so  as  to  begin  daily 
school  Sessions  at  a  reasonable  time.  (2) 
You  have  refused  without  reason  to  attend 
the  preliminary  township  institute,  and  tho 
monthly  township  institute.  (3)  You  have 
refused  without  reason  to  give  regular  at- 
tendance at  the  teachers'  county  institute. 
(4)  You  do  not  make  daily  preparation  nec- 
essary for  successful  teaching."  That  appel- 
lee appeared  In  response  to  notice,  and  such 
proceedings  were  had  as  resulted  in  the  dis- 
missal of  such  charge,  and,  on  completion 
of  bis  school  term,  appellant  issued  to  him 
a  success  grade  of  92  per  cent  as  a  teacher. 
That  afterwards  appellee  secured  from  the 
state  superintendent  a  license  to  teach  for 
24  months  from  the  28th  day  of  April,  1908, 
and  on  July  5th  following  appellant  notified 
appellee  to  appear  at  his  office  and  make  an- 
swer to  the  above  charge,  and  show  cause, 
if  any,  why  his  license  to  teach  should  not 
be  revoked,  and  in  response  thereto  appel- 
lee appeared  in  person  and  by  counsel,  and 
caused  the  hearing  to  be  postponed  until 
July  10th.  Appellee  further  avers  that  nei- 
ther of  said  charges  constitutes  a  cause  for 
the  revocation  of  such  license;  that  appel- 
lant has  no  right  or  authority  to  hear  and 
determine  the  same;  that  conceding  the  suffi- 
ciency of  such  charge  appellant  has  no  pow- 
er to  hear  and  determine  the  same  over  the 
objection  of  appellee;  that  section  9  of  the 
act  of  March  8,  1899  (Acts  1899,  p.  245,  C 
143),  is  unconstitutional;  that  the  charges 
are-  untrue  and-  false,  and  appellant  is  not 
an  impartial  magistrate,  and  will  upon  such 
oharge  revoke  appellee's  license  to  his  Ir- 
reparable damage.  The  court  below  over- 
ruled appellant's  demurrer  to  the  complaint, 
and  the  assignment  that  this  ruling  was  er- 
roneous presents  the  disputed  questions  for 
our  decision. 

The  statute  upon  which  this  proceeding 
was  founded  reads  as  follows:  "That  the 
county  superintendent  shall  (have)  the  pow- 
er to  revoke  licenses  heretofore  granted  by 
himself  or  predecessors  or  hereafter  granted 
by  the  state  superintendent  of  public  in- 
struction, for  Incompetency,  Immorality,  cru- 
elty .  or  general  neglect  by  the  holder,  of 
the  business  of  his  school.  Due  notice  of 
such  revocations  shall  be  given  in  writing 
by  the  county  superintendent,  and  an  appeal 
therefrom  shall  lie  to  the  state  superintend- 
ent of  public  instruction,  and  if  the  same 
be  taken  within  five  days  after  notice  is 
given  It  shall  operate  as  a  stay  of  proceed- 
ings until  the  state  superintendent  of  pub- 
lic Instruction  shall  have  passed  upon  such 
appeal.  The  revocation  of  the  license  of  any 
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teacher  shall  terminate  his  employment  in 
the  school  in  which  he  may  have  been  em- 
ployed to  teach."  Burns'  Ann.  St.  0901,  § 
59G5f.  It  is  contended  on  behalf  of  appel- 
lee that  this  section  of  the  law  contravenes 
section  12  of  article  1  of  the  state  Constitu- 
tion, which  provides  "that  the  courts  shall 
be  open;  and  every  man  for  injury  done  to 
him  In  person,  property  or  reputation,  shall 
have  remedy  by  due  course  of  law";  and  al- 
so violates  section  21  of  article  1,  which  pro- 
vides that  "no  man's  particular  services,  nor 
bis  property  shall  be  taken  by  law  without 
Just  compensation";  and  violates  the  provi- 
sions of  article  3  of  the  Constitution  by  con- 
ferring judicial  power  upon  a  ministerial  of- 
ficer. This  complaint  can  be  held  sufficient 
only  upon  the  ground  that  the  law  in  question 
is  unconstitutional,  or  that  the  proceeding  as- 
sailed was  wholly  void  for  want  of  Jurisdic- 
tion over  the  subject-matter  or  the  person 
of  appellee. 

The  constitutional  questions  suggested  are 
not  of  a  serious  character.  It  must  be  re- 
membered that  the  establishment  and  regu- 
lation of  public  schools  rests  primarily  with 
the  legislative  department,  and  the  constitu- 
tional provisions  Invoked  by  appellee  were 
not  designed  to  trammel  the  state  in  the  ex- 
ercise of  its  general  political  powers,  or  to 
impose  upon  the  courts  the  duty  of  Inter- 
posing between  the  Legislature  and  the  citi- 
zen in  matters  of  pure  governmental  con- 
cern. The  Legislature,  in  the  proper  exer- 
cise of  its  power,  has  provided  a  general 
system  of  licenses  for  those  who  desire  to 
engage  in  teaching,  and  has  authorized  the 
revocation  of  any  such  license  by  county 
superintendents  for  certain  prescribed  caus- 
es. A  license  has  none  of  the  elements  of  a 
(*<«ntract,  and  does  not  confer  an  absolute 
right,  but  only  a  personal  privilege  to  be  ex- 
ercised under  existing  restrictions,  and  such 
as  may  thereafter  be  reasonably  imposed. 
Statutes  authorizing  the  issuance  of  such  li- 
censes are  enacted  to  promote  the  good  or- 
der and  welfare  of  the  state,  and  may  ordi- 
narily be  repealed  at  the  pleasure  of  the 
Legislature.  Calder  v.  Kurby,  5  Gray  (Mass.) 
597;  Freleigh  v.  State,  8  Mo.  606;  People  v. 
New  York  Tax,  etc.,  Corn'rs,  47  N.  Y.  601; 
State  v.  Burgoyne,  75  Tenn.  173,  40  Am. 
Rep.  60. 

In  the  case  of  Doyle  v.  Continental  Ins. 
Co.,  94  U.  S.  535,  540,  24  L.  Ed.  148,  the 
Supreme  Court  of  the  United  States,  in 
speaking  of  licenses,  said:  "The  correlative 
power  to  revoke  or  recall  a  permission  is  a 
necessary  consequence  of  the  main  power.  A 
mere  license  by  the  state  is  always  revoca- 
ble." The  statute  authorizing  the  granting 
of  a  license  may  provide  for  its  revocation 
in  certain  contingencies,  and,  by  accepting 
and  acting  under  a  license,  the  licensee  con- 
sents to  all  conditions  imposed  thereby,  in- 
cluding provisions  for  its  revocation.  21  Am. 
&  Eng.  Ency.  of  Law,  826.  In  the  case  of 
Commonwealth  v.  Kinsley,  133  Mass.  578, 


the  Supreme  Court  of  Massachusetts  said: 
"A  licensee  takes  bis  license  subject  to  such 
conditions  as  the  Legislature  sees  tit  to  im- 
pose, and  one  of  the  statutory  conditions  of 
this  license  was  that  it  might  be  revoked  by 
the  selectmen  at  'their  pleasure.  Such  a  li- 
cense is  not  a  contract,  and  a  revocation  of 
it  does  not  deprive  the  defendant  of  any 
property,  immunity,  or  privilege  within  the 
meaning  of  these  words  in  the  Declaration  of 
Rights."  The  Supreme  Court  of  Illinois,  in 
discussing  the  proprietary  interest  of  an  in- 
dividual in  a  license  to  retail  intoxicating 
liquors,  said:  "He  received  the  license  on  the 
condition  that  It  might  be  revoked  if  be 
should  sell  liquor  on  Sunday,  and  he  there- 
by assented  to  the  terms  and  conditions.'' 
Schwuchow  v.  City  of  Chicago,  68  111.  444, 
450. 

It  is  our  conclusion  that  the  act  In  ques- 
tion does  not  assume  to,  and  does  not,  deny 
appellee  access  to  the  courts  for  any  Injury 
done  to  him  in  his  person,  property,  or  rep- 
utation, within  the  meaning  of  section  12, 
art.  1,  of  the  state  Constitution.  The  en- 
forcement of  regulations  enacted  in  the 
proper  exercise  of  the  police  power  of  the 
state  cannot  be  resisted  as  a  taking  of  pri- 
vate property  without  compensation  in  vio- 
lation of  section  21,  art  1,  of  the  state  Con- 
stitution.. State  v.  Rlchcreek,  167  Ind.  217. 
77  N.  E.  1085;  Levy  v.  State,  161  Ind.  25L 
68  N.  E.  172;  City  of  Aurora  v.  West,  9  Ind. 
74.  It  is  equally  well  settled  that  statutes 
conferring  upon  a  ministerial  officer  or  board 
power  to  issue  and  to  revoke  licenses  are 
not  invalid,  and  do  not  clothe  such  tribunals 
with  judicial  power,  and  in  granting,  refus- 
ing, or  revoking  any  such  license  such  tribu- 
nal does  not  exercise  judicial  power  In  vio- 
lation of  constitutional  provisions.  Spur- 
geon  v.  Rhodes,  167  Ind.  1,  78  N.  E.  228; 
State  v.  Webster,  150  Ind.  621,  50  N.  E. 
750,  41  L.  R.  A.  212.  We  accordingly  hold 
the  statute  above  quoted  valid  and  constitu- 
tional as  against  the  attack  of  appellee. 

The  remaining  question  is  whether,  in  his 
complaint,  appellee  has  shown  sufficient 
ground  to  invoke  the  aid  of  a  court  of  equity. 
In  a  kindred  case  the  Supreme  Court  of 
New  Jersey  denied  a  teacher's  right  to  resort 
to  a  court  of  law,  using  the  following  lan- 
guage: "The  plaintiff,  having  accepted  an 
appointment  as  a  teacher  under  the  school 
law,  is  bound  by  all  of  its  provisions,  and 
has  barred  himself  from  having  the  proprie- 
ty of  his  dismissal  by  the  local  school  board 
reviewed  in  any  tribunal  except  those  spe- 
cially created  by  the  Legislature  for  the  pur- 
pose." Draper  v.  Com'rs  of  Public  Instruc- 
tion, 66  N.  J.  Law,  54,  55,  48  AtL  556.  The 
rule  of  estoppel  in  this  state  cannot  be  said 
to  be  so  strict  as  the  New  Jersey  doctrine  in 
view  of  the  following  provision:  "Nothing  in 
this  act,  however,  shall  be  construed  so  as  to 
change  or  abridge  the  jurisdiction  of  any 
court  in  cases  arising  under  the  school  laws 
of  this  state;  and  the  tight  of  any  person  to 
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ring  suit  in  any  court  In  any  case  arising 
nder  the  school  laws,  shall  not  be  abridged 
y  the  provision  of  this  act"  Acts  1890,  p. 
42,  c.  143,  S  4;  section  5903,  Burns'  Ann.  St 
901.  It  Is  generally  accepted  doctrine  that 
rhere  a  statute  or  ordinance  authorizes  the 
evocation  of  a  license  for  causes  enumerated, 
uch  license  cannot  be  revoked  upon  any 
round  other  than  one  of  tbe  causes  specified. 
1  Am.  &  Eng.  Ency.  of  Law,  826.  The  Court 
f  Appeals  of  Kentucky  regards  the  act  of  a 
uperintendent  in  revoking  a  license  under 
he  laws  of  that  state  as  a  judicial  proceed- 
og,  and  expressly  holds  that  if  in  any  case 
he  superintendent  is  proceeding  without  Ju- 
isdlction,  the  circuit  court  has  power  to  re- 
train the  proceeding.  Supt,  etc.,  v.  Tay- 
or,  105  Ky.  387,  390,  49  S.  W.  38.  We  are 
tot  in  accord  with  the  Kentucky  court  in 
lassing  the  action  of  a  school  superintendent 
n  revoking  a  license  as  judicial  in  the  tech- 
ilcal  meaning  of  that  word,  but  we  do  bold 
hat  he  may  revoke  only  for  some  statutory 
ause,  and,  if  attempting  to  proceed  upon 
grounds  wholly  outside  of  the  statute,  his 
iction  would  be  without  jurisdiction,  and 
lpon  a  sufficient  showing,  a  court  of  equity 
night  intervene  to  prevent  the  threatened 
evocation.  If  the  superintendent  Is  pro- 
ceeding to  hear  a  charge  fairly  within  the 
statute,  and  upon  reasonable  notice,  the  ac- 
cused must  follow  the  procedure  provided  in 
lie  school  laws,  and,  if  aggrieved  by  the 
leclsion  of  the  county  superintendent,  pros- 
>cute  an  appeal  to  the  state  superintendent 
VIoreland  v.  Wynne  (Tex.  Civ.  App.)  62  S. 
W.  1093;  Harkness  v.  Hutcherson  et  al.,  90 
Tex.  383,  38  S.  W.  1120;  Jackson  v.  Ind. 
School  Dlst,  110  Iowa,  313,  81  N.  W.  596; 
KIrkpatrick  v.  Independent  School  Dlst,  53 
[ova,  585,  5  N.  W.  750;  St  Joseph  v.  Levin, 
128  Mo.  588,  31  S.  W.  101,  49  Am.  St.  Rep. 
377;  Carver  v.  School  Dlst,  etc.,  113  Mich. 
524,  71  N.  W.  859;  People  v.  Board  of  Educa- 
tion, 17  Barb.  (N.  Y.)  299;  McOrea  v.  Pine 
Iwp.  School  Dlst,  145  Pa.  550,  22  Atl.  1040; 
Roth  v.  Marshall,  158  Pa.  272,  27  Atl.  945. 

Giving  appellee's  rights  under  bis  license 
the  widest  effect  allowable,  the  utmost  he 
could  ask  or  exact  of  the  state  is  that  pro- 
ceedings to  revoke  such  license  be  made  to 
conform  to  the  law  authorizing  such  revoca- 
tion. Township  and  county  institutes  for 
teachers  are  required  to  be  held,  their  at- 
tendance Is  commanded,  and  pay  provided. 
Sections  6009,  6010,  Burns'  Ann.  St  The 
statute  quoted  authorizes  a  teacher's  license 
to  be  revoked  for  general  neglect  of  the  busi- 
ness of  his  school.  It  is  manifestly  upon 
this  ground  that  the  charge  under  consid- 
eration was  predicated.  The  first  specifica- 
tion was  not  skillfully  or  aptly  phrased,  and 
in  Itself  might  not  justify  the  revocation; 
but  the  complaint  intended,  doubtless,  was 
not  as  seemingly  charged,  that  appellee, 
without  good  reason,  refused  to  board  In  the 
school  community,  but  failed  to  open  his 
school  at  a  reasonable  hour  because  he  need- 


lessly boarded  at  a  place  remote  from  the 
school.  This  feature  of  tbe  general  charge, 
so  far  as  we  are  advised,  might  have  been 
amended  or  stricken  out  upon  motion  before 
the  county  superintendent  A  party  to  a 
pending  proceeding  is  not  entitled  to  relief 
by  Injunction  for  matter  from  which  he 
might  obtain  relief  by  motion  in  that  pro- 
ceeding itself.  22  Cyc.  772.  The  second 
and  third  specifications,  as  well  as  the 
fourth,  if  true,  show  a  lack  of  interest  in  his 
work,  and  a  general  neglect  of  his  duty  as 
a  teacher  and  of  the  business  to  which  his 
efforts  should  be  directed,  and  bring  the 
charge  within  the  terms  of  the  statute,  and 
consequently  give  the  appellant  Jurisdiction 
over  the  subject-matter.  Jurisdiction  over 
the  person  of  appellee  is  admitted  by  tbe 
averments  of  the  complaint  In  these  cir- 
cumstances, the  conditions  under  which  he 
accepted  his  license  compelled  him  to  submit 
to  the  authority  of  the  school  officers,  and, 
if  aggrieved  by  the  decision  of  the  county 
superintendent  seek  redress  by  an  appeal  to 
the  state  superintendent  of  public  instruc- 
tion. These  officers  are  clothed  with  special 
powers  and  charged  with  the  duty  of  holding 
these  institutes,  and  of  laboring  in  every 
practical  way  to  elevate  the  standard  of 
teaching,  and  to  Improve  the  condition  of  the 
schools.  Judicial  officers,  howsoever  wise, 
should  not  hastily  usurp  their  prerogatives 
and  functions,  and  seek  to  substitute  their 
opinions  for  the  opinions  and  judgments  of 
men  held  accountable  for  results  in  educa- 
tional affairs.  Tribunals  established  by  law 
may  not  infringe  upon  the  jurisdiction  of 
each  other;  and,  as  this  court  said  in  the 
case  of  Board  v.  Markle,  46  Ind.  98:  "In  the 
present  Imperfect  state  of  human  knowl- 
edge, a  power  to  hear  and  determine  neces- 
sarily carries  with  it  a  power  which  makes 
the  determination  obligatory,  without  refer- 
ence to  the  question  whether  it  was  right 
or  wrong.  If  this  were  not  so,  the  judg- 
ment or  determination  of  any  court  would 
be  of  no  particular  value.  It  might  be  at- 
tacked or  avoided  at  pleasure,  upon  the 
ground  that  the  court  or  judge  had  com- 
mitted an  error."  If  questions  affecting  the 
competency  and  general  conduct  of  teachers 
may  be  indiscriminately  taken  from  the  de- 
termination of  school  tribunals  and  submit- 
ted to  courts  and  juries,  learned  or  unlearn- 
ed, as  they  may  be,  no  discipline  or  harmon- 
ious system  can  be  preserved,  but  the  fate 
of  a  teacher  may  be  made  to  depend  upon 
his  pronunciation  of  such  words  as  "Cuba" 
and  "America,"  as  exemplified  in  the  case  of 
Carver  v.  School  Dlst,  supra. 

Jurisdiction  of  the  county  superintendent 
being  shown,  the  allegations  with  respect  to 
his  bias  and  want  of  judicial  capacity  are 
without  force.  He  must  answer  to  the  body 
responsible  for  his  election  for  the  manner 
In  which  he  discharges  his  duties  so  long  as 
he  keeps  within  his  legitimate  sphere.  The 
complaint  is  insufficient  to  invoke  equitable 
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relief,  and  appellant's  demurrer  thereto  for 
want  of  facts  should  have  been  sustained. 

The  judgment  is  reversed,  with  directions 
to  sustain  appellant's  demurrer  to  the  com- 
plaint 


(169  ind.  893) 

COLE  v.  STATE.   (No.  21,011.) 
(Supreme  Court  of  Indiana.   Nor.  28,  1907.) 

1.  Indictment  and  Information  —  Pboseott- 
tion  on  Affidavit— Statutes. 

Acts  1905,  p.  611,  c.  169,  §  118,  providing 
that  public  offenses  may  be  prosecuted  by  affi- 
davit, substitutes  affidavit  for  the  information 
authorized  by  the  old  Code,  and  the  affidavit 
will  alone  perform  all  the  functions  of  an  affi- 
davit and  Information  under  the  old  Code. 

2.  Same— "Piled." 

The  word  "filed"  In  Acts  1905.  p.  611,  c. 
169,  8  118.  providing  that  public  offenses  may 
be  prosecuted  "by  affidavit  filed  in  term  time." 
when  considered  in  connection  with  section  119. 
providing  that  such  affidavit  shall  be  approved 
by  the  prosecuting  attorney,  etc.,  is  intended 
for  "made,"  and  the  clause  should  read  "by  affi- 
davit made  in  term  time." 

[For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2764-2770.] 

3.  Same — Indorsements. 

Acts  1905,  p.  609,  c.  169.  f  110.  providing 
that,  when  an  indictment  is  found,  it  must  be 
indorsed  by  the  foreman  of  a  grand  jury  as  a 
true  bill,  re-enacts  the  provisions  of  the  former 
Criminal  Codes  aid.  the  common-law  rule,  and 
imperatively  requires,  as  at  common  law,  that 
an  indictment  contain  the  indorsement  by  the 
foreman  of  the  grand  jury,  or  the  same  will  be 
invalid. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  §9  138- 
143.] 

4.  Same — Affidavit — Indorsements. 

Under  Acts  1905,  p.  611,  c.  169,  §§  11& 
119,  providing  that  public  offenses  may  be  prose- 
cuted by  affidavit,  and  requiring  the  prosecuting 
attorney  to  approve  the  affidavit  by  indorse- 
ment, using  designated  words  and  signed  by  him, 
an  affidavit  which  does  not  contain  the  indorse- 
ment of  the  prosecuting  attorney  is  bad,  and  a 
motion  to  quash  it  must  be  granted,  though  the 
court  on  discovering  the  failure  of  the  prose- 
cuting attorney  to  approve  the  affidavit  may, 
before  the  beginning  of  the  trial,  permit  him 
to  approve  it 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  27,  Indictment  and  Information,  §  JG2.] 

Appeal  from  Circuit  Court,  Washington 
County;  Thomas  B.  Busk  irk,  Judge. 

Johnnie  Cole  was  convicted  of  trespass, 
and  he  appeals.   Reversed  and  remanded. 

Fippen  &  Fippen,  for  appellant.  James 
Bingham,  Atty.  Gen.,  and  White,  Dowling  & 
Cavins,  for  the  State. 

JORDAN,  J.  Appellant  was  prosecuted 
upon  an  affidavit  for  having  violated  the  pro- 
visions of  section  388,  c.  169,  p.  670,  Acts  1905, 
by  unlawfully  trespassing  on  certain  describ- 
ed lands  situated  in  Washington  county,  Ind., 
and  owned  by  one  Frank  A.  Bundy.  He  un- 
successfully moved  to  quash  the  affidavit. 
Upon  his  plea  of  not  guilty,  he  was  tried  by 
a  jury  and  a  verdict  returned,  finding  him 
guilty  as  charged  and  assessing  his  punish- 
ment at  a  fine  of  $5.   He  moved  in  arrest  of 


judgment  and  for  a  new  trial.  These  motions 
the  court  overruled,  and  rendered  judgment 
on  the  verdict.  Appellant  appeals,  and  the 
only  error  assigned  is  the  overruling  of  the 
motion  to.  quash  the  affidavit 

The  argument  advanced  by  counsel  to  show 
that  the  trial  court  erred  In  denying  the  mo- 
tion to  quash  is  that  the  affidavit  does  not 
contain  the  Indorsement  of  the  prosecuting 
attorney,  "approved  by  me,"  as  required  by 
section  119  of  the  act  concerning  public  of- 
fenses. Acts  1905,  pp.  584,  611,  c.  169;  Burns' 
Ann.  St.  Supp.  1905,  |  1700.  An  examina- 
tion of  the  affidavit  as  it  appears  in  the  rec- 
ord verifies  the  contention  of  counsel  for 
appellant  In  respect  to  the  indorsement  there- 
on, for  there  is  an  entire  absence  of  the  In- 
dorsement by  the  prosecuting  attorney  as  re- 
quired by  section  119,  supra.  Section  118  of 
the  statute  in  question  provides  that  "all 
public  offenses,  except  treason  and  murder, 
may  be  prosecuted  in  the  circuit  or  criminal 
court  by  affidavit  filed  in  term  time,"  etc 
Section  119  of  the  act  reads  as  follows: 
"When  any  such  affidavit  has  been  made,  as 
provided  in  the  last  section,  the  prosecuting 
attorney  shall  approve  the  same  by  indorse- 
ment, using  the  words  'approved  by  me'  and 
sign  the  same  as  such  prosecuting  attorney 
and  indorse  thereon  the  names  of  all  the 
material  witnesses;  after  which  such  affida- 
vit shall  be  filed  with  the  clerk,  who  shall 
indorse  thereon  the  date  of  such  filing,  and 
record  the  same  as  in  the  case  of  an  indict- 
ment as  provided  in  section  one  hundred 
and  thirteen  of  this  act  Other  witnesses 
may  afterwards  be  subpoenaed  by  the  state; 
but  unless  the  names  of  such  witnesses  be 
indorsed  on  the  affidavit  at  the  time  it  is 
filed,  no  continuance  shall  be  granted  to  the 
state  on  account  of  the  absence  of  any  wit- 
ness whose  name  Is  not  thus  Indorsed.  And 
the  record  of  such  affidavit  and  the  indorse- 
ment thereon,- or  a  copy  thereof  certified  to 
be  a  true  copy  by  the  clerk  of  the  court, 
shall  be  sufficient  evidence  of  the  making  and 
filing  of  such  affidavit  and  the  contents  there- 
of; and  the  defendant  may  be  tried  upon 
such  copy,  all  as  provided  in  section  one 
hundred  and  fifteen  of  this  act  in  case  of  trial 
on  copy  of  Indictment."  By  the  change  made 
under  section  118,  supra,  in  our  Criminal 
Code,  the  Legislature  intended  thereby  that 
the  method  authorized  under  the  old  Code 
of  prosecuting  a  criminal  offense  on  affidavit 
and  information  should  be  eliminated,  and 
that  all  public  offenses,  except  treason  and 
murder,  may  be  prosecuted  alone  upon  affida- 
vit It  was  intended  that  such  affidavit 
should  be  substituted  as  a  pleading  upon  the 
part  of  the  state  for  the  information  author- 
ized by  the  old  Code,  and  that  it  alone  should 
perform  all  of  the  functions  of  an  affidavit 
and  information.  It  will  be  noted  that  sec- 
tion 119,  supra,  expressly  or  positively  re- 
quires that  the  prosecuting  attorney  shall 
approve  the  affidavit  by  indorsement  using 
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the  words  "approved  by  me,"  and  subscribe 
or  sign  his  name  to  such  approval,  after 
which  the  affidavit  shall  be  filed  with  the 
clerk  of  the  court,  who  shall  Indorse  there- 
on the  date  of  the  filing  and  record  the  same 
aa  in  case  of  an  indictment,  as  provided  by 
section  11&  It  is  further  provided  that  the 
record  of  such  affidavit,  and  the  indorse- 
ment thereon  (that  is,  the  record  made  by 
the  clerk  under  section  113),  or  a  copy  there- 
of certified  to  be  a  true  copy  by  the  clerk, 
shall  be  sufficient  evidence  of  the  making  and 
filing  of  the  affidavit  and  the  contents  there- 
of. The  Legislature  appears  to  have  made 
the  approval  of  the  affidavit  by  the  state's 
representative  a  condition  or  requirement  pre- 
ceding its  filing  with  the  clerk  of  the  court 
and  the  recording  thereof  by  the  latter  offi- 
cer, and  it  can  have  no  standing  or  effect 
as  a  pleading  or  document  in  the  case  until 
authenticated  by  the  approval  of  the  pros- 
ecuting attorney  as  the  law  exacts. 

The  word  "filed,"  as  used  In  the  clause,  "by 
affidavit  filed  in  term  time,"  as  the  same  ap- 
pears In  section  118,  when  read  In  the  light 
of  section  119,  evidently  was  Intended  for 
"made,"  and  such  clause  should  be  read  "by 
affidavit  made  In  term  time,"  instead  of  "fil- 
ed." The  Legislature  certainly  did  not  In- 
tend that  there  should  be  a  dual  filing  of 
the  affidavit  with  the  clerk.  By  section  110 
of  the  same  statute,  It  Is  provided  that,  when 
an  Indictment  Is  found  by  a  grand  jury,  It 
must  be  signed  by  the  prosecuting  attorney 
and  Indorsed  by  the  foreman  of  the  grand 
Jury  as  "a  true  bill,"  to  which  indorsement 
be  must  subscribe  his  name.  This  Is  but  a 
re-enactment  of  the  same  provision  found  In 
our  former  Criminal  Codes,  and  certainly  is 
no  more  mandatory  than  Is  the  provision  of 
section  119,  requiring  the  prosecuting  attor- 
ney to  approve  the  affidavit  as  therein  requir- 
ed. The  language  used  In  section  110  Is:  "It 
[the  indictment]  must  be  Indorsed  by  the 
foreman,  etc.,  as  a  true  bill,"  and  bis  name 
subscribed  to  such  indorsement,  while  the 
language  employed  by  section  119,  supra,  Is: 
"The  prosecuting  attorney  shall' approve  the 
same  by  indorsement,  using  the  words  'ap- 
proved by  me*  and  sign  the  same,"  etc.  As 
far  back  as  2  Blackford,  In  the  appeal  of 
Townsend  v.  State,  151,  this  court,  in  effect, 
held  that  the  indorsement  "a  true  bill"  by 
the  foreman  of  a  grand  jury  was  material. 
In  fact,  under  the  common  law,  It  was  held 
to  be  essential  to  the  validity  of  the  Indict- 
ment 22  Cyc  264.  In  Johnson  v.  State,  23 
Ind.  82,  Strange  v.  State,  110  Ind.  354,  11 
N.  BL  857,  State  v.  Buntln,  123  Ind.  124,  23 
N.  B.  1140,  and  Denton  v.  State,  155  Ind.  807, 
68  N.  B.  74,  and  many  other  cases,  this  court 
has  held  that,  in  the  absence  of  the  indorse- 
ment imperatively  required  by  the  statute, 
an  Indictment  must  be  held  bad  on  a  motion 
to  quash.  These  decisions  are  decisive  of  or 
at  least  influential  upon  the  question  pre- 
sented In  this  case.  There  can  be  no  question 
but  what  the  lower  court,  upon  discovering 


that  the  prosecuting  attorney  had  failed  or 
neglected  to  approve  the  affidavit  In  dispute, 
might,  before  the  beginning  of  the  trial  there- 
on, have  permitted  him  to  approve  It  as  re- 
quired by  the  statute.  His  neglect  or  failure 
to  discharge  a  plain  and  important  official 
duty  certainly  renders  him  deserving  of  un- 
favorable criticism.  In  the  absence  of  the 
required  approval  of  the  affidavit  in  contro- 
versy by  the  prosecuting  attorney,  It  is  clear- 
ly bad  and  appellant's  motion  to  quash  should 
have  been  sustained.  The  lower  court,  there- 
fore, erred  in  overruling  the  motion. 
Judgment  reversed,  and  cause  remanded. 


(42  lad.  App.  645) 

CITY  OF  GREENFIELD  v.  BLACK.  (No. 
6,945.)  i 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Nov.  26,  1907.) 
JL  Municipal  Corporations  —  Contbacts  — 
Individual  Interest  or  Oeficeb. 

The  secretary  of  a  city  board  of  health  is 
an  officer  within  the  act  for  the  incorporation 
of  cities,  approved  March  14,  1867  (Laws  1867, 

fc 63,  a  15,  {  52;  2  Bums'  Ana.  St.  1901,  I 
t9),  declaring  that  no  city  officer  shall  be  in 
any  manner  Interested  in  any  contract  with  the 
city,  and  a  contract  made  in  violation  thereof 
to  be  void,  and  hence  a  contract,  between  a  city 
and  the  secretary  of  the  board,  whereby  the 
secretary  is  to  care  for  smallpox  patients,  is 
void  unless  such  an  emergency  exists  that  it 
would  be  manifestly  unjust  to  delay  action  in 
order  to  comply  with  the  strict  requirements  of 
the  statute.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  ||  657-664.] 

2.  Same. 

Evidence  in  an  action  to  recover  for  services 
rendered  a  city  in  caring  for  smallpox  patients 
by  one  who  at  the  time  of  the  contract  was 
secretary  of  the  city  board  of  health  held  not  to 
establish  such  emergency  as  to  create  an  ex- 
ception, in  favor  of  the  secretary  of  the  board,  to 
the  act  for  Incorporation  of  cities  approved 
March  14,  18G7  (Laws  1867,  p.  53,  c.  15,  §  52', 
2  Burns'  Ann.  St.  1901,  §  3539),  forbidding  con- 
tracts between  a  city  and  an  officer  thereof. 

Appeal  from  Circuit  Court,  Henry  County; 
John  M.  Morris,  Judge. 

Action  by  John  P.  Black  against  the  city  of 
Greenfield.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  with  directions. 

W.  a  Welborn  and  E.  H.  Bundy,  for  ap- 
pellants. M.  B.  Forkner  and  W.  W.  Cook, 
for  appellees. 

WATSON,  J.  Appellee,  a  resident  of  the 
city  of  Greenfield,  and  secretary  of  the  board 
of  health  thereof,  sued  said  city  for  com- 
pensation for  services  alleged  to  have  been 
rendered  by  virtue  of  a  contract  with  said 
city  during  an  epidemic  of  smallpox  in  the 
year  1902.  The  complaint  was  In  three 
paragraphs.  The  first  alleged,  in  substance, 
that  appellee  is  and  was  at  the  time  a  le- 
gally licensed .  physician ;  that  an  epidemic 
of  smallpox  broke  out  during  the  year  1902 
in  said  city ;  that  the  common  council,  being 
duly  authorized,  contracted  with  appellee  to 
.treat  and  prescribe  for  all  persons  affected 


*  Rehearing  denied.   Transfer  to  Supreme  Court  denied. 
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with  or  exposed  to  said  disease,  at  the  fate 
of  $20  per  day ;  that  r  >pellee  performed  such 
services  for  a  period  of  71  days,  for  which 
he  demands  judgment  in  the  sum  of  $1,420. 
The  second  paragraph  avers,  in  substance, 
the  same  facts,  also  alleging  that  appellee's 
services  were  reasonably  worth  $20  per  day, 
instead  of  averring  that  the  agreed  compensa- 
tion was  $20  per  day.  The  third  paragraph 
avers  that  said  epidemic  broke  out  in  said 
city  on  October  20,  1902 ;  that  there  was  no 
hospital  or  other  place  where  persons  affect- 
ed could  be  treated;  that  for  the  protection 
of  the  citizens  of  the  city,  and  for  the  pres- 
ervation of  the  lives  and  health  of  those  af- 
fected, it  was  as  very  urgent  that  persons  so 
affected  should  have  proper  medical  treat- 
ment; that  the  ordinary  physicians  of  said 
city  would  not  undertake  such  treatment, 
and  that  persons  affected  were  wholly  with- 
out medical  aid  unless  the  city  authorities 
provided  it;  that  appellee  was  secretary  of 
the  board  of  health  of  said  city,  but  not 
required  to  take  upon  himself  the  treatment 
of  such  persons;  that  the  mayor  and  com- 
mon council  requested  appellee  to  attend  on 
such  persons ;  that,  by  reason  of  the  request, 
he  did  so  treat  such  persons  for  a  period  of 
71  days;  that  his  services  were  worth  $20 
per  day ;  that  no  part  of  said  sum  has  been 
paid  and  the  persons  treated  are  unable  to 
pay  tbe  same.  Judgment  was  asked  in  the 
sum  of  $2,000. 

Appellant  answered  (1)  general  denial ;  (2) 
that  at  the  time  of  rendering  such  services 
appellee  was  the  regularly  elected  and  acting 
secretary  of  the  city  board  of  health,  there- 
fore the  alleged  contract  was  void;  (3)  pay- 
ment There  was  a  trial  by  jury  and  a  ver- 
dict for  appellee  in  the  sum  of  $850.  Motion 
for  a  new  trial  was  made,  overruled,  and 
judgment  on  the  verdict  rendered.  The  only 
error  assigned  is  the  overruling  of  the  motion 
for  a  new  trial.  One  of  the  reasons  assigned 
for  a  new  trial  Is  that  the  verdict  is  con- 
trary to  law.  It  is  shown  by  the  answer, 
and  by  the  proof  as  well,  that  appellee  was  at 
and  during  all  the  time  the  services  were  ren- 
dered for  which  this  action  is  brought  tbe 
health  officer  of  the  city  of  Greenfield,  Ind. 
By  section  52  of  the  act  for  the  Incorporation 
of  cities,  approved  March  14,  1867  (2  Burns' 
Ann.  St  1901,  f  3539),  It  is  provided  that  "no 
member  of  the  common  council  or  other  of- 
ficer of  such  city  shall,  either  directly  or  in- 
directly, be  a  party  to  or  in  any  manner  in- 
terested in  any  contract  or  agreement  with 
such  city  for  any  matter,  cause  or  thing  by 
which  any  liability  or  indebtedness  Is  in  any 
way  or  manner  created  against  such  city, 
and  If  any  contract  should  be  made  In  con- 
travention of  the  foregoing  provisions,  the 
same  shall  be  null  and  void."  There  can  be 
no  doubt  that  the  appellee  is  an  officer  of  the 
city  within  the  meaning  of  the  statute  above 
quoted.  Ft  Wayne  v.  Rosenthal,  75  Ind. 
156,  161,  39  Am.  Rep.  127.  The  statute  not 
only  prohibits  the  making  of  contracts  such 


as  that  in  Issue,  but  It  provides  that  If  made, 
the  same  shall  be  void.  It  applies  to  all 
contracts,  both  express  and  Implied.  Brazil 
v.  McBride,  69  Ind  244,  250;  Ft  Wayne  v. 
Rosenthal,  75  Ind.  156,  89  Am.  Rep.  127; 
McGregor  v.  Logansport,  79  Ind.  166;  Case  v. 
Johnson,  91  Ind.  477;  Waymire  v.  Powell, 
105  Ind.  828,  331,  382,  4  N.  B.  890;  Sloan  v. 
dity  of  Peoria,  106  111.  App.  15L 

But  appellee  contends  that  there  was  such 
an  emergency  in  this  case  that  it  created  an 
exception  to  the  statutory  prohibition.  In 
the  case  of  Eastman  v.  State,  109  Ind.  278, 
283,  10  N.  B.  97,  99,  58  Am.  Rep.  425,  the 
court  lays  down  the  test  for  determining 
when  such  an  emergency  exists.  It  Is  said: 
"There  are,  perhaps,  extreme  cases  where 
exceptions  may  be  created  by  tbe  courts, 
but  these  cases  are  very  rare,  and  the  author- 
ity to  create  exceptions  is  one  to  be  exercised 
with  great  delicacy.  It  can  never  be  exer- 
cised where  the  words  of  the  statute  are  free 
from  ambiguity  and  its  purpose  plain.  It  Is 
only  when  the  necessity  is  imperious,  and 
where  absurd  or  manifestly  unjust  conse- 
quences would  otherwise  certainly  result 
that  the  courts  can  create  exceptions.'*  This 
case  is  on  "all  fours"  with  the  case  of  City 
of  Ft  Wayne  v.  Rosenthal,  supra,  and  in 
passing  on  the  question  of  emergency  In  that 
case  Judge  Wood  said :  "The  emergency.  If  it 
existed  at  all,  was  such  as  called  for  im- 
mediate and  authoritative  decision  upon  the 
case  of  each  applicant.  •  •  •  The  antag- 
onism between  the  appellee's  private  interest 
and  bis  public  duty  It  is  manifest  was  very 
great  and  calculated  to  cast  suspicion  upon 
his  discharge  of  duty,  no  matter  how  faith- 
fully and  conscientiously  it  was  done.  Let 
it  be  understood  that  such  personal  advant- 
age may  result  to  a  member  of  the  board, 
and  suspicion  not  only  attaches  to  his  selec- 
tion of  those  who  may  he  served  at  public 
expense,  but  it  extends  to  and  taints  the 
the  original  decision  and  declaration  of  the 
board  that  an  emergency  existed  which  re- 
quired the  work  to  be  done."  Whenever  a 
duty  devolves  upon  the  authorities  to  supply 
medical  treatment  and  attention,  as  In  the 
cases  where  the  public  welfare  must  be  pro- 
tected or  indigent  patients  are  unable  to  pro- 
cure such  treatment  or  attention,  the  author- 
ities are  empowered  to  employ  such  medical 
assistance.  But  in  order  to  Justify  the  em- 
ployment of  a  physician,  who  is  within  the 
positive  inhibition  of  a  statute,  there  must 
exist  such  an  actual  emergency  that  It  would 
be  manifestly  unjust  to  delay  action  In  order 
to  comply  with  the  strict  requirements  of 
such  statute.  And  the  right  of  recovery,  un- 
der such  circumstances,  is  not  to  be  extended 
beyond  the  necessities  of  the  actual  emer- 
gency. Board,  etc,  of  Warren  Go.  v.  Oetrarn, 
4  Ind.  App.  590,  81  N.  B.  541;  Board,  etc, 
of  Perry  Co.  v.  Lomax,  5  Ind.  App.  567.  82 
N.  E.  800;  Board,  etc.,  of  Adams  Co.  v.  Cole, 
9  Ind.  App.  474;*  Board,  etc,  of  Morgan  On. 
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t.  Sea  ton,  90  IndL  168;  Washburn  v.  Board, 
etc.,  of  Shelby  Co.,  104  Ind.  821,  8  N.  B.  757, 
64  Am.  Rep.  832.  If  the  duties  of  appellee, 
as  such  health  officer,  required  him  only  to 
examine  Into  and  determine  as  to  whether  or 
not  patients  were  suffering  from  an  epidemic, 
and,  If  so,  to  pnt  them  and  those  about  them 
under  quarantine  for  the  protection  of  the 
public,  and  the  treating  by  him  of  such  pa- 
tients was  not  within  the  scope  of  his  em- 
ployment, then  It  would  be  the  duty  of  the 
city  authorities,  if  circumstances  warranted 
It,  to  employ  some  one  to  care  for  and  treat 
said  patients,  provided  they  be  Indigents. 
The  evidence  shows  that  a  number  of  other 
physicians  lived  in  said  city,  some  of  whom, 
doubtless,  could  have  been  employed  to  take 
charge  of  these  patients,  and  who  were  not 
connected  officially  with  the  city  administra- 
tion. It  also  shows  that  at  least  In  one  in- 
stance appellee  voluntarily  took  charge  of  the 
patients  when  they  were  under  the  care  of 
the  family  physician.  It  is  also  shown  to 
have  been  the  third  time  during  the  year  1902 
that  this  epidemic  had  broken  out  in  said 
city ;  that  appellee  went  to  the  council 
chamber,  and  notified  them  of  the  outbreak. 
He  was  then  and  there  employed  to  look 
after  and  care  for  these  patients,  with  little 
or  no  effort  having  been  made  to  employ 
some  one  not  an  officer  of  the  city  to  care  for 
them.  Taking  the  evidence  as  a  whole,  it 
falls  to  establish  such  a  state  of  facts  as  to 
the  existence  of  an  emergency  for  the  em- 
ployment of  the  appellee,  which,  tested  by 
the  above  cases,  meets  the  requirements,  to 
Justify  a  recovery. 

The  judgment  of  the  trial  court  Is  there- 
fore reversed,  with  directions  to  sustain  ap- 
pellant's motion  for  a  new  trial 


(40  Ind.  App.  692) 

FIRST  NAT.   BANK  OF   REDLANPS  v. 
GOLDSMITH.   (No.  6,220.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Nov.  26,  1007.) 

JL  Judgment — Conclusiveness — Devuhbxb. 

A  judgment  sustaining  a  demurrer  is  as 
conclusive  against  a  complaint  in  a  subsequent 
action  alleging  the  same  facts  as  is  a  judgment 
upon  issues  joined  and  tried,  but  a  judgment 
for  defendant  on  a  demurrer  to  the  complaint 
because  of  an  omission  of  an  essential  allega- 
tion therein  will  not  bar  a  subsequent  suit  upon 
a  complaint  in  which  the  omitted  allegation  is 
■applied. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  80,  Judgment,  |  1167.] 

2.  Money  Paid— Contract  fob  Reimburse- 
ment. 

Where  defendant  agreed  with  a  bank  to 

Ciy,  when'  presented,  all  drafts  with  bills  of 
ding  attacned,  drawn  on  defendant  by  a  firm 
for  ail  fruit  defendant  might  authorize  the  firm 
to  buy  for  cash  for  defendant's  account,  the 
firm  being  authorized  by  defendant  to  inspect, 
buy,  and  ship  at  his  risk  all  spot  cash  orders, 
mad  defendant  authorized  the  firm  to  buy  a  car 
of  lemons  for  cash,  which  the  firm  did,  deliver- 
ing it  to  a  railway  company  for  shipment  to 
defendant,  and  taking  a  bill  of  lading,  naming 
the  firm  as  both  consignor  and  consignee,  but 


directing  that  defendant  be  notified  of  the  car's 
arrival,  and  the  firm  indorsed  the  bill  to  de- 
fendant, attaching  it  to  a  draft  in  favor  of 
the  bank  upon  defendant,  and  the  bank  paid  the 
draft,  the  firm  using  the  proceeds  to  pay  cash 
for  the  lemons,  the  bank  may  enforce  reimburse- 
ment from  defendant,  as  for  money  paid  to  his 
use. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  35,  Money  Paid,  f  17.] 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; O.  B.  Harris,  Judge. 

Action  by  the  First  National  Bank  of  Red- 
lands  against  Charles  H.  Goldsmith.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed,  with  Instructions. 

Illggins  A  Cavlns,  John  T.  &  Will  H.  Hays, 
and  Eugene  C.  Campbell,  for  appellant  L.  D. 
Levegne  and  Douthitt  &  Haddon,  for  appellee. 

COMSTOCK,  J.  The  amended  cross-com- 
plaint is  in  five  paragraphs.  The  first  and 
second  on  the  common  count  for  $970  each. 
The  first  for  money  loaned  and  advanced  by 
appellant  to  appellee  July  80,  1901,  alleging 
demand  for  repayment  August  9,  1901.  The 
second  for  money  laid  out  and  expended  for 
the  use  of  the  appellee  on  July  80,  1901,  for 
which  payment  was  demanded  August  9, 1901. 
The  third,  fourth  and  fifth  paragraphs  each 
set  out  the  facts  leading  up  to  the  issuing  of 
a  draft  upon  which  each  Is  based.  A  de- 
murrer for  want  of  facts  to  each  of  the  five 
paragraphs  was  overruled.  The  fourth  para- 
graph embraces  practically  the  averments  of 
the  third  and  fifth,  and  is  substantially  as 
follows:  After  alleging  the  corporate  char- 
acter of  appellant,  it  states  its  business  as 
banking,  and  that  appellee  is  a  fruit  mer- 
chant, residing  and  doing  business  in  Terre 
Haute,  sets  up  the  writing  (Exhibit  A)  as  a 
special  promise  by  appellee  to  appellant  "to 
pay,  when  presented,  all  drafts  with  bills 
of  lading  attached,  drawn  on  the  appellee  by 
H.  K.  Pratt  &  Sons,  for  all  cars  of  fruit 
appellee  might  authorize  H.  K.  Pratt  A  Sons 
to  purchase  for  spot  cash  for  appellee's  ac- 
count, and  to  pay  all  such  drafts  covering 
such  purchases  without  recourse  or  delay,** 
and  alleges  that  on  July  22,  1901,  appellee  by 
telegraph  did  authorize  H.  K.  Pratt  &  Sons  to 
purchase  for  appellee,  for  spot  cash,  a  car 
load  of  lemons,  and  pursuant  to  such  author- 
ity H.  K.  Pratt  &  Sons  did  on  July  23,  1901, 
purchase  for  appellee  for  $970.50  spot  cash  a 
car  load  of  lemons,  and  on  July  26,  1901,  de- 
livered it  to  the  Southern  California  Rail- 
way Company,  to  be  transported  to  appellee 
at  Terre  Haute,  Ind,,  and  took  from  the  rail- 
way company  a  bill  of  lading,  naming  them- 
selves as  both  consignor  and  consignee,  but 
containing  directions  to  notify  appellee  of 
the  arrival  of  the  car,  and  acting  under  the 
special  promise  in  writing,  on  July  29,  1901, 
Indorsed  the  bill  to  appellee  and  drew  In 
favor  of  appellant  upon  appellee  for  the 
$970.50,  attached  the  indorsed  bill  to  the 
draft,  and  on  the  30th  of  July,  1901,  presented 
the  draft  with  bill  attached  (Exhibit  B)  to 
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appellant  for  payment,  and  the  appellant,  re- 
lying on  the  special  promise  In  writing,  paid 
to  H.  K  Pratt  &  Sons  the  said  sum,  which 
was  the  f nil  amount  of  the  draft  and  with 
this  cash  H.  K.  Pratt  &  Sons  paid  spot  cash 
for  the  lemons;  that  afterwards,  on  August 
9,  1901,  and  after  the  arrival  of  the  lemons, 
appellant  by  course  of  banking  presented  the 
draft  and  bill  to  appellee  and  demanded  pay- 
ment, which  was  refused,  and  is  still  refused. 
Appellee  answered  in  three  paragraphs,  each 
addressed  to  each  of  appellant's  five  para- 
graphs of  amended  complaint  The  first  and 
second  were  withdrawn.  The  third  para- 
graph of  answer  is  a  plea  of  res  adjudicata 
by  reason  of  a  former  action  begun  and  de- 
termined In  the  superior  court  of  Vigo  coun- 
ty prior  to  the  commencement  of  the  present 
suit  In  this  plea  the  various  steps  taken  In 
the  former  action  are  specifically  set  forth, 
showing  the  filing  of  complaint  by  appellant 
demurrer  by  appellee  to  same,  sustaining 
thereof,  filing  amended  complaint,  demurrer 
thereto,  overruling  thereof,  motion  by  appel- 
lee to  require  appellant  to  make  the  amended 
complaint  more  specific,  the  ruling  of  the 
court  sustaining  such  motion,  the  filing  by  ap- 
pellant of  a  second  amended  complaint  appel- 
lee's demurrer  thereto  for  want  of  facts,  the 
sustaining  of  the  same,  appellant's  refusal  to 
amend  its  complaint  or  plead  further  and 
election  to  abide  said  demurrer,  and  the  ren- 
dition of  judgment  for  appellee  by  the  court 
that  appellant  take  nothing,  and  that  appel- 
lee recover  his  costs.  The  various  complaints 
and  amended  complaints  are  set  out  in  full. 

The  following  is  a  copy  of  Exhibit  A,  filed 
with  the  third,  fourth,  and  fifth  paragraphs 
of  the  present  action,  and  with  the  amend- 
ed complaint  in  the  former  action:  "Terre 
Haute,  Ind.  12-28-1900.  First  National  Bank, 
Redlands,  Cal.— Gentlemen :  I  guarantee  to 
pay  when  presented,  all  drafts,  bill  lading 
attached,  drawn  on  us  by  EL  K.  Pratt  &  Sons 
for  all  cars  of  fruit  we  may  authorize  them 
to  purchase  for  spot  cash  for  our  account  We 
authorize  them  to  inspect,  buy  and  ship  at  our 
risk,  all  spot  cash  orders  and  drafts  covering 
such  purchases  will  be  paid  without  recourse 
or  delay.  We  well  understand  that  any  bene- 
fits derived  from  these  terms  come  to  us  and 
our  money  pays  for  the  same.  Yours  truly, 
Chaa  H.  Goldsmith."  Where  a  matter  in  a 
judicial  proceeding  is  finally  determined  by  a 
competent  tribunal,  it  is  considered  at  rest 
A  demurrer  sustained  to  a  complaint  in  a 
former  action  alleging  the  same  facts  as 
are  set  out  in  a  complaint  in  a  subsequent  ac- 
tion, a  judgment  therein  is  binding  upon  the 
parties  the  same  as  a  judgment  rendered  up- 
on issues  joined  and  tried  by  the  court  or 
jury.  Nickless  v.  Pearson,  126  Ind.  486,  26 
N.  E.  478.  But  a  judgment  for  the  defend- 
ant on  a  demurrer  to  the  complaint  by  rea- 
son of  the  omission  of  an  essential  allega- 
tion therein  will  not  bar  a  subsequent  suit 
upon  a  complaint  in  which  the  omitted  alle- 
gation is  supplied.  Terre  Haute,  eta,  Ry.  Co* 


v.  State  ex  reL,  159  Ind.  470,  65  N.  B.  401,  and 
cases  cited. 

It  is  agreed  by  both  parties  to  this  appeal 
that  the  amended  complaint  in  the  first 
action  was  insufficient  for  want  of  facts,  and 
that  the  demurrer  thereto  was  properly  sus- 
tained. This  conclusion  is  reached,  however, 
upon  different  grounds.  Appellee  insists  that 
it  was  bad  because  it  appeared  that  the  goods 
bought  were  bought  by  H.  K.  Pratt  &  Sons 
on  their  own  account,  and  were  consigned  by 
them  to  themselves,  and  not  to  appellee; 
that  the  bill  of  lading  was  never  delivered  to 
appellee,  and  the  goods  never  became  the 
property  of  the  appellee,  and  for  this  reason 
the  amended  complaint  in  the  former,  as  well 
as  that  in  this  action  at  bar,  Is  bad.  Ap- 
pellant Insists  that  the  said  amended  com- 
plaint was  bad  because  it  contained  no  aver- 
ment to  show  that  any  spot  cash  purchase 
had-  been  authorized  or  made ;  that  the  au- 
thority given  Pratt  &  Sons  authorized  draft 
on  purchase  for  spot  cash  only.  We  are  not 
advised  upon  what  particular  ground  the  de- 
murrer was  sustained  by  the  trial  court  but 
in  our  opinion  the  complaint  in  that  cause 
was  defective,  in  that  it  did  not  show  that 
appellant  acted  within  the  scope  of  the  writ- 
ten authority  contained  in  Exhibit  A.  That 
defect  Is  supplied  in  the  complaint  now  un- 
der consideration.  It  was  held  by  the  trial 
court  that  in  the  present  action  facts  are  set 
out  sufficient  to  bind  the  appellee  and  to  con- 
stitute a  cause  of  action  against  him.  The 
holding  is  correct  In  the  former  action  it 
was  alleged  that  appellee  ordered  Pratt  & 
Sons  to  buy  for  him  a  car  load  of  lemons. 
In  the  present  case  it  is  alleged  that  the  order 
was  to  buy  for  spot  cash.  Appellee  insists 
that  this  modification  of  the  complaint  is  not 
material.  A  spot  cash  sale  Is  for  money  im- 
mediately paid.  It  is  alleged  in  the  com- 
plaint that  said  agents  of  appellee  could  ob- 
tain for  him  lower  prices  upon  purchases 
by  them  for  him  for  spot  cash  paid  imme- 
diately by  his  agents,  upon  inspection,  than  if 
purchased  with  the  privilege  to  appellee  of 
personal  inspection  of  the  fruit  upon  its  ar- 
rival In  Terre  Haute  with  payment  there- 
for afterward..  Appellee's  special  promise  in 
writing  was  for  the  purpose  of  securing  the 
fruit  at  prices  most  favorable  to  him,  and 
the  additional  averment  in  the  complaint  be- 
fore us  was  material  as  showing  that  an  im- 
portant stipulation  in  Exhibit  A  had  been 
observed.  It  clearly  appears  that  whatever 
H.  K.  Pratt  &  Sons  did  in  the  premises,  they 
did  as  the  agents  of  appellee  acting  by  his 
express  authority.  The  bill  of  lading  shows 
that  appellee  was  to  be  notified  of  the  ar- 
rival of  the  goods  at  Terre  Haute.  It  was 
Indorsed  by  H.  E.  Pratt  &  Sons  to  be  deliver- 
ed to  appellee  on  payment  of  draft  attached. 
Exhibit  A  did  not  stipulate  In  whose  name  as 
consignee  the  bill  was  to  be  executed,  but  did 
provide  that  it  should  be  attached  to  the  draft 
Appellant  knew  the  authority  by  which  the 
purchase  had  been  made,  that  it  was  by  the 
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agents  of  appellee  for  appellee.  The  bill  wag 
In  effect  to  the  appellee,  when  the  draft  was 
drawn  and  the  money  paid  upon  conditions 
which  literally  complied  with  the  terms  of 
Exhibit  A.  Appellee's  agents  were  authorized 
"to  Inspect -buy,  and  Bhip  at  the  risk  of  ap- 
pellee all  spot  cash  orders  and  drafts  cover- 
ing such  orders  were  to  be  paid  without  re- 
course or  delay."  It  was  the  duty  only  of 
appellant  before  honoring  the  draft  to  see 
that  H.  K.  Pratt  &  Sons  were  authorized  to 
make  the  purchase  for  appellee,  whether 
such  purchase  had  been  made  of  the  charac- 
ter specified  and  whether  the  goods  were 
ready  for  forwarding.  Of  these  facts  appel- 
lant was  informed. 

In  behalf  of  appellee  a  number  of  cases  are 
cited  relating  to  bills  of  lading  as  evidence 
of  title  to  property  In  consignors,  consignees, 
or  transferee.  The  law  as  held  in  those 
cases  is  not  questioned.  They  are  not  ap- 
plicable to  the  question  before  us.  This  ac- 
tion is  brought  for  money  paid  at  the  re- 
quest and  for  the  benefit  and  under  the  au- 
thority of  the  principal.  Appellant  was  placed 
In  a  position  to  suffer  pecuniary  loss  by  ap- 
pellee's directions  to  his  agents  and  his  writ- 
ten promise  to  appellant  upon  which  the  mon- 
ey was  expended.  It  Is  proper  to  add  that  the 
first  and  second  paragraphs  of  complaint  up- 
on the  common  counts  are  not  barred  by  the 
former  action.  They  were  not  within  the  Is- 
sues. 

Judgment  reversed,  with  instructions  to 
sustain  the  appellant's  demurrer  to  the  third 
paragraph  of  appellee's  answer. 


(42  Ind.  App.  282) 

6TATB  ex  reL  VOYLES,  Pros.  Arty.,  v. 
FRENCH  LICK  SPRINGS  HOTEL  CO. 
SAME  v.  WEST  BADEN  SPRINGS  CO. 
(Sob.  6399,  6,400.) 1 

(Appellate  Court  of  Indiana,  Division  No.  L 
Nov.  26,  1007.) 

1.  Corporations  —  Termination  —  Malfea- 
sance. 

That  a  corporation  organized  under  Act 
March  9,  1901  (Acta  1901.  j>.  280.  c.  127; 
Burns'  Ann.  8t  1901,  f  4583),  providing  tor 
the  organization  of  voluntary  associations,  to 
operate  a  hotel  and  health  resort,  has  success- 
fully carried  on  that  business,  does  not  defeat 
a  suit  to  terminate  the  charter  for  violations  of 
the  anti-gambling  law  in  a  casino  to  which  men, 
women,  and  children  had  access. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
TOl.  12,  Corporations,  f  2395.] 

2.  Same  — Suit  to  Terminate  Corporate 
Charter — Proper  Relator. 

Act  March  9,  1901  (Acts  1901,  p.  289,  c 
127;  Burns'  Ann.  St  1901,  8  4583),  provides 
for  the  organization  of  voluntary  associations. 
Burns'  Ann.  St.  1901,  SS  1145,  1146  (Rev.  St. 
1881,  Sf  1131,  1132),  provides  that  an  informa- 
tion may  be  filed  against  a  corporation  where 
It  does  acts  amounting  to  a  surrender  of  its  cor- 
porate privileges  or  where  it  exercises  powers 
not  conferred  by  law,  and  that  the  information 
may  be  filed  by  the  prosecuting  attorney  of  the 

E roper  county  upon  hia  own  relation,  whenever 
e  shall  deem  it  his  duty  to  do  so  or  shall  be 
directed  by  the  court,  or  other  competent  au- 
thority. Act  March  9,  1901  (Acts  1901,  p.  294. 
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c  127,  |  29;  Burns'  Ann.  St.  1901,  |  4595p). 
provides  that  the  State  Auditor  may  examine 
corporations  and  when  be  finds  them  doing  an 
unauthorized  business,  notify  them  to  cease  such 
business,  and,  upon  their  failure  to  so  cease,  to 
notify  the  Attorney  General,  who  may  institute 
proceedings,  etc.  Held,  that  a  prosecuting  at- 
torney is  a  proper  relator  in  a  suit  to  terminate 
the  charter  of  a  corporation  organized  to  operate 
a  hotel  and  summer  resort  for  violations  of  the 
anti-gambling  law,  such  section  29  not  affording 
an  exclusive  remedy. 

Appeal  from  Circuit  Court,  Orange  Coun- 
ty; Bay  legs  Harvey,  Special  Judge. 

Actions  by  state  of  Indiana,  on  the  relation 
of  Wlllard  H.  Voyles,  prosecuting  attorney, 
against  the  French  Lick  Springs  Company 
and  West  Baden  Springs  Company.  From  a 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Reversed  and  re- 
manded. 

a  W.  Miller,  Arty.  Gen.,  W.  H.  Voyles, 
Pros.  Atty.,  C.  C.  Hadley,  James  Bingham, 
Atty.  Gen.,  and  Bowling,  White  &  Cavlns,  for 
appellant  A.  G.  Smith,  Bernard  Korbly, 
John  W.  Kern,  M.  B.  Hottel,  Perry  McCart, 
and  W.  a  Mitchell,  for  appellees. 

ROBY,  O.  J.  This  action  was  brought  by 
the  state,  on  relation  of  the  prosecuting  at- 
torney of  the  Forty-Second  circuit  The  ap- 
pellee is  a  corporation  organised  under  the 
act  of  March  9, 1901,  concerning  the  organiza- 
tion of  voluntary  associations.  Acts  1901,  p. 
289,  c.  127;  section  4583,  Burns'  Ann.  St 
1901.  The  purpose  of  its  organization  was  to 
own  and  operate  a  hotel  and  health  resort 
The  theory  upon  which  the  complaint  pro- 
ceeds Is  that  It  has  abused  Its  corporate  priv- 
ilege and  franchise,  and  that  because  thereof 
its  existence  should  be  terminated.  The  pro- 
cedure followed  Is  authorized  by  the  act 
of  April  7,  1881  (Acts  1881,  p.  880,  o.  88; 
section  1145,  Burns'  Ann.  St  1901).  The  trial 
court  sustained  a  demurrer  to  the  complaint 
and  the  correctness  of  its  action  therein  is 
duly  presented  and  is  the  sole  question  for 
determination. 

The  averments  of  the  pleading  show  that 
as  a  part  of  its  enterprise  appellee  con- 
structed or  acquired  a  large  building  called  a 
"casino,"  to  which  men,  women,  and  children 
had  free  access,  and  In  which  gambling  In 
many  forms  was  systematically  conducted. 
It  Is  averred,  both  generally  and  specifically, 
that  the  criminal  law  was  habitually  and 
persistently  violated,  that  the  resort  has 
been  widely  advertised  throughout  the  United 
States  as  a  place  where  gamblers  may  be  lav- 
ishly entertained  and  engage  in  their  unlaw- 
ful practices  without  fear  of  molestation, 
and  that  the  local  authorities  are  unable 
to  enforce  the  law.  The  argument  against 
the  sufficiency  of  the  facts  stated  in  the  com- 
plaint is  confined  to  the  proposition  that  the 
corporation  Is  affirmatively  shown  to  have 
successfully  carried  on  the  business  for  the 
doing  of  which  It  was  chartered.  This  argu- 
ment does  not  take  Into  account  the  fact 
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that  the  corporation  Is  not  charged  with 
nonfeasance,  but  with  malfeasance.  To  have 
successfully  conducted  a  hotel  Is  no  answer 
to  a  charge  of  contributing  to  the  delinquency 
of  children.  It  may  also  be  observed  that 
the  form  of  any  agreement  as  to  the  division 
of  spoil*  between  persons  engaged  in  the  com- 
mission of  crime  is  likewise  immaterial.  The 
demurrer,  in  so  far  as  it  raised  the  question 
of  insufficient  facts,  should  have  been  over- 
ruled. 

The  further  proposition  argued  is  that  the 
prosecuting  attorney  is  not  a  proper  relator, 
that  the  action  to  terminate  the  existence  of 
a  corporation  organized  under  the  act  of 
1901,  concerning  the  incorporation  of  volun- 
tary associations,  can  only  be  brought  on  the 
relation  of  the  Attorney  General,  and  that 
the  provisions  of  said  act  as  to  such  forfeit- 
ure render  the  act  under  which  this  proceed- 
ing is  brought  inapplicable.  The  general 
statute  is,  in  part,  as  follows:  "An  Informa- 
tion may  be  filed  against  any  person  or  cor- 
poration In  the  following  cases:  *  *  • 
Fourth:  or  where  any  corporations  do  or  omit 
acts,  which  amount  to  a  surrender  or  a  for- 
feiture of  their  rights  and  privileges  as  a  cor- 
poration or  where  they  exercise  powers  not 
conferred  by  law.  •  •  *  The  information 
may  be  filed  by  the  prosecuting  attorney  In 
the  circuit  court  of  the  proper  county  upon 
nis  own  relation,  whenever  he  shall  deem  It 
his  duty  to  do  so  or  shall  be  directed  by  the 
court  or  other  competent  authority.  •  •  •  " 
Sections  1131,  1132,  Rev.  St.  1881;  sections 
1145,  1146,  Burns'  Ann.  St  1901.  Section  29 
of  the  act  of  1901  is  as  follows :  "That  such 
association  at  the  time  of  filing  its  said 
articles  with  the  Secretary  of  State,  shall 
likewise  file  a  copy  thereof  in  the  office  of 
the  Auditor  of  state,  from  time  to  time,  writ- 
ten or  printed  copies  of  its  Constitution  and 
all  by-laws  thereafter  adopted;  and  said 
Auditor  of  state  shall  have  power  to  examine 
any  such  association  at  any  time,  and  if 
upon  any  such  examination  said  Auditor  of 
state  shall  find  that  any  such  association  is 
doing  a  business  not  authorized  by  law,  he 
shall  notify  such  association  to  cease  doing 
such  unauthorized  business;  and  if  such  as- 
sociation shall  fail,  or  refuse  to  cease  doing 
such  unauthorized  business,  or  shall  be  in- 
solvent, then  in  either  such  event  the  Auditor 
of  state  shall  notify  the  Attorney  General 
of  the  result  of  such  examination  and  condi- 
tion, and  the  Attorney  General  shall  there- 
upon be  authorized  to  institute  proceedings 
for  injunction,  for  a  receiver  or  for  a  Judg- 
ment of  ouster  by  proceedings  in  quo  war- 
ranto, or  for  sequestration  of  property,  or 
for  such  other  legal  proceedings  as  may  be 
necessary  or  proper  in  the  premises."  Acts 
1901,  p.  294,  c.  127;  section  4595p;  Burns' 
Ann.  St.  1901.  The  rules  by  which  acts  of  the 
Legislature  inconsistent  with  one  another  are 
construed  and  considered  are  elaborately 
stated  in  the  briefs  of  respective  counsel. 
They  are  not  regarded  as  material  to  this 


controversy,  for  the  reason  that  the  act  of 
1901  is  not  inconsistent  with  the  discharge 
of  his  duty  by  the  prosecuting  attorney.  Un- 
der section  29,  supra,  the  Auditor  of  state 
was  given  authority  to  examine  corporations, 
and,  when  he  finds  them  doing  a  business  not 
authorized  by  law,  to  notify  them  to  cease 
doing  such  unauthorized  business,  and  upon 
Its  failure  to  so  cease  or  upon  insolvency  to 
notify  the  Attorney  General  who  shall  there- 
upon be  authorized  to  institute  proceedings, 
etc.  The  state  does  not  charter  corporations 
to  commit  crime.  "Every  private  corpora- 
tion in  accepting  its  charter  Impliedly  under- 
takes and  agrees,  upon  condition  of  forfeit- 
ure, that  it  will  exercise  the  rights  and  priv- 
ileges conferred  upon  it  In  furtherance  of 
the  objects  and  purposes  of  its  creation,  and 
not  otherwise,  and  that  it  will  so  conduct 
its  affairs  that  it  shall  not  become  dangerous 
to  the  safety  or  well  being  of  the  state  or 
community  in  and  with  -which  it  transacts 
business."  2  Waterman  on  Corporations,  p. 
720,  8  381 ;  2  Clark  &  Marshall's  Priv.  Corp. 
p.  877.  The  institution  of  a  proceeding:  on 
the  relation  of  the  prosecuting  attorney  puts 
It  within  the  power  of  the  state  to  enforce 
the  duty  owing  to  it  by  Its  creature  and 
to  forfeit  franchises  for  acts  which  in  many 
instances  are  not  punishable  by  Indictment 
The  power  of  examination  conferred  upon 
the  Auditor  was  not  Intended  as  a  protec- 
tion to  corporations  conducting  gambling 
houses.  The  power  conferred  upon  the  Au- 
ditor may  or  may  not  be  exercised.  If  it 
is,  the  Attorney  General  thereby  acquires 
authority  to  Institute  proceedings,  but  there 
is  nothing  in  the  act  Indicating  a  purpose  to 
confer  upon  the  Auditor  of  state  those  pow- 
ers which  belong  to  the  courts  and  their 
officers. 

The  prosecuting  attorney  was  a  proper  re- 
lator, and  the  judgment  Is  therefore  reversed, 
and  the  cause  remanded,  with  Instructions  to 
overrule  the  demurrer  to  the  complaint  and 
for  further  proceedings  not  Inconsistent  here- 
with. All  concur,  except  HADLEY,  J.,  ab- 
sent 


(40  Ind.  App.  573> 

BERG  v.  NEAL.   (No.  6.151.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  26,  1907.) 

1.  Easements— Right  or  Way— Obstbuctioh 
— Injunction — Complaint. 

A  complaint  to  enjoin  the  removal  of  a  gate, 
at  a  point  where  a  private  right  of  way  entered 
a  highway,  alleged  that  plaintiff  was  the  owner 
in  fee  simple  of  certain  land  and  was  in  posses- 
sion thereof,  subject  to  an  easement  of  a  private 
right  of  way  for  wagons  and  other  vehicles  over 
and  along  the  south  side  thereof,  which  easement 
was  owned  by  defendant'  that  plaintiff  had 
erected  a  farm  gate  of  usual  style  and  make,  and 
sufficient  width  for  the  easy  passage  of  wagons, 
other  vehicles,  etc.;  that  it  was  properly  con- 
structed, hung  on  hinges,  and  might  be  readily 
and  easily  opened  and  closed,  and  did  not  inter- 
fere with  the  free  use  and  enjoyment  of  the  right 
of  way ;  and  there  were  averments  showing  ir- 
reparable damage  and  threats  of  removal  by  de- 
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endant.  Held,  that  the  averments  as  to  the 
asement  might  be  treated  as  surplusage,  but, 
i  any  event,  the  complaint  was  sufficient  to 
taintain  the  action  without  an  allegation  of  a 
igbt  to  close  the  right  of  way,  since  the  ad- 
lission  of  a  right  of  way  did  not  imply  that  it 
'as  an  open  way,  and,  if  the  grant  gave  defend- 
nt  an  open  way,  that  was  a  matter  of  defense, 
hich  plaintiff  was  not  required  to  anticipate  or 
egative. 

.  Same  —  Actions  —  Pleading  —  Aver- 
ments of  Easement. 

An  averment  that  a  certain  easement  was  a 
rivate  right  of  way  for  wagons  and  other  vehi- 
les  is  an  averment  that  it  is  a  private  right 
f  way  for  passage  only,  since  nothing  passes 
s  an  incident  to  the  grant  of  an  easement  but 
'hat  is  requisite  to  the  fair  enjoyment  of  the 
rivilege. 

.  Same— Pleading  and  Pboof— Deed  Con- 
taining Misdescription— Parol  Explana- 
tion. 

In  an  action  by  the  owner  of  a  servient 
state  to  restrain  the  removal  of  a  gate  at  one 
ad  of  a  right  of  way  where  plaintiff,  upon  the 
rofert  of  a  deed  showing  a  right  of  way  across 
ifferent  land,  stated  that  he  would  show  that 
ae  right  of  way  claimed  by  defendant  was  taken 
ossession  of,  laid  out,  ana  used  under  the  deed, 
nd  that  the  misdescription  resulted  from  a  mis- 
ike  of  the  parties,  admission  of  the  deed  and 
•stimony  showing  the  mistake  were  not  error, 
tren  though  the  misdescription  had  not  been 
leaded  nor  reformation  asked. 
.  Same— Right  of  Servient  Owner— Gates. 

The  owner  of  a  servient  estate  may  main- 
tin  gates  in  a  reasonable  way  at  tbe  termini 
f  an  easement  for  right  of  way  passing  over 
le  estate;  and  an  ordinary  gate  10  feet  wide 
i  not  an  obstruction  of  a  16%  foot  right  of 
•ay  for  wagons  and  other  vehicles. 
fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
ol.  17,  Easements,  §§  124,  125.] 

Appeal  from  Circuit  Court,  Hamilton  Conn- 
y;  Sam.  R.  Artman,  Judge. 

Action  by  John  F.  Neal  against  Andrew 
terg  to  enjoin  the  removal  of  a  gate  at  the 
nd  of  a  private  right  of  way.  From  a  judg- 
lent  for  plaintiff,  defendant  appeals.  Af- 
rmed. 

Kane  &  Kane  and  Roberts  &  Vestal,  for 
ppellant   Gavin  &  Davis,  for  appellee. 

IIADLEY,  P.  J.  This  was  an  action 
rought  by  appellee  to  enjoin  appellant  from 
emoving  a  gate  erected  by  appellee  .upon 
is  land  at  a  point  where  a  certain  easement 
:>r  the  passage  of  wagons  and  vehicles  enter- 
i  upon  a  highway  running  along  said  land, 
'he  complaint  avers  that  appellee  is  the  own- 
r  In  fee  simple  of  the  land,  describing  it  It 
len  avers  that  there  la  a  private  right  of 
'ay  for  wagons  and  other  vehicles  over  and 
long  the  south  side  of  said  land,  which  ease- 
ient,  one  rod  in  width,  Is  owned  by  the  ap- 
ellant  The  complaint  further  avers  that 
ppellee  is  the  owner  and  in  possession  of 
lid  land  and  in  the  possession  of  the  lands 
ver  which  said  easement  passes,  which  land 
i  subject  only  to  the  easement  and  use  there- 
f  as  such  private  right  of  way  for  wagons 
nd  other  vehicles  by  appellant,  The  com- 
laint  also  avers  that  appellee  has  erected  a 
irm  gate  of  the  usual  style  and  make  of 
ufficient  width  for  easy  passage  for  wagons 
nd  other  vehicles,  Is  properly  constructed, 


and  is  such  as  Is  !n  common  and  ordinary  use 
for  such  purposes,  hung  on  hinges  attached 
to  a  poet,  may  be  readily  and  easily  opened 
and  closed,  and  does  not  in  any  manner  inter- 
fere with  the  free  use  and  enjoyment  of  said 
right  of  way.  There  are  other  proper  aver- 
ments showing  irreparable  damage  and 
threats  of  appellant  to  remove  said  gate,  and 
other  matters  not  necessary  here  to  set  out 
To  this  complaint  appellant  demurred,  which 
demurrer  was  overruled,  to  which  ruling  ap- 
pellant excepted.  Appellant  then  filed  a  gen- 
eral denial,  trial  by  the  court,  and  a  finding 
for  appellee. 

It  Is  urged  that  the  court  erred  In  overrul- 
ing the  demurrer  to  the  complaint  for  the 
reason  that  the  same  does  not  aver  that  the 
right  of  way  mentioned  therein  was  one  that 
the  appellee  had  a  right  to  close.  We  do  not 
think  this  contention  can  be  sustained.  The 
complaint  avers  that  appellee  is  the  owner 
and  in  possession  of  the  land  at  the  point 
where  said  gate  Is  maintained.  This,  togeth- 
er with  the  other  averments  of  the  complaint 
exclusive  of  the  averments  in  regard  to  the 
right  of  way,  would  be  sufficient  to  main- 
tain this  action.  The  averments  with  refer- 
ence to  the  right  of  way  are  in  the  nature  of 
admissions  and  are  for  the  benefit  of  the  ap- 
pellant, and  may  be  treated  as  surplusage, 
but  considered  in  connection  with  the  com- 
plaint, the  admission  that  appellant  bad  a 
right  of  way  does  not  carry  with  it  the  nec- 
essary implication  that  it  is  an  open  right  of 
way;  it  being  well  settled  by  the  authorities 
that  the  general  rule  is  that  the  owner  of  a 
servient  estate  may  maintain  gates  in  a  rea- 
sonable way  at  tbe  termini  of  an  easement  or 
right  of  way  pasring  over  said  estate.  God- 
dard's  Law  of  Easements  (Bennett's  Ed.) 
330;  Phillips  v.  Dressier,  122  Ind.  414,  24  N. 
E.  226,  17  Am.  St.  Rep.  375;  Boyd  v.  Bloom, 
152  Ind.  152,  52  N.  E.  751;  Whaley  v.  Jar- 
rett,  69  Wis.  613,  34  N.  W.  727,  2  Am.  St. 
Rep.  764;  Short  v.  Devlne,  146  Mass.  119,  15 
N.  E.  148;  Brill  v.  Brill,  108  N.  Y.  511,  15  N 
E.  538;  Washburn's  Easements  &  Servitudes, 
p.  255;  Counery  v.  Brooke,  73  Pa.  80;  Hart- 
man  v.  Fick,  167  Pa.  18,  31  Atl.  342,  46  Am. 
St  Rep.  658.  The  rule  and  the  reasons  there- 
for are  well  stated  in  Goddard's  Easements 
on  page  330,  where  the  learned  author  says : 
"Questions  often  arise  whether  the  owner  of 
a  private  way  through  another's  land  has  a 
right  to  an  entirely  free  and  open  way  the 
whole  distance,  or  whether  the  landowner 
may  lawfully  erect  gates  or  bars  at  the  tor- 
mini  of  the  way,  either  where  it  enters  the 
highway  or  at  the  opposite  end.  Obviously 
the  burden  on  the  owner  of  the  servient  es- 
tate is  much  greater  if  he  must  either  leave 
the  way  entirely  open  for  the  roads  of  others' 
beasts,  and  the  escape  of  his  own,  or  else 
fence  both  sides  of  the  way  for  itB  entire 
length.  On  the  other  hand,  the  use  of  the 
way  to  the  owner  thereof  is  not  so  conven- 
ient if  he  must  delay  to  open  and  close  gates, 
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or  remove  and  replace  bars.  When  ways  are 
created  by  express  grant,  this  matter  is  fre- 
quently provided  for  by  the  grant  itself.  But 
in  cases  of  a  general  grant,  express  or  impli- 
ed, or  of  necessity,  the  rule  seems  to  be  that 
gates  or  bars  may  be  lawfully  erected  at  the 
termini  of  such  ways  without  any  liability 
for  obstructing  the  way,  and  the  wayowner 
would  be  liable  In  trespass  for  wrongfully 
removing  the  same.  The  great  preponder- 
ance of  convenience  to  the  landowner  over 
the  slight  Inconvenience  to  the  wayowner 
seems  to  make  It  'reasonable*  in  the  eye  of 
the  law  that  such  should  be  the  rule.  And. 
if  the  landowner  may  rightfully  erect  and 
continue  such  quasi  obstruction  without  any 
liability,  it  seems  to  follow  that  the  wayown- 
er must  duly  replace  the  same  after  he  has 
passed;  and,  if  damage  ensue  from  his  neg- 
lect of  his  duty,  he  would  be  liable  to  the 
landowner  therefor."  This  language  is  fre- 
quently referred  to  and  quoted  in  subsequent 
authorities,  and  seems  to  be  fully  upheld  by 
all  of  them.  The  averment  that  said  ease- 
ment is  a  private  right  of  way  for  wagons 
and  other  vehicles  is  an  averment  that  it  is 
a  private  right  of  way  for  passage  only,  since 
nothing  passes  as  Incident  to  the  grant  of  an 
easement,  but  what  is  requisite  to  the  fair 
enjoyment  of  the  privilege.  3  Kent,  Com. 
419-420;  Lyman  v.  Arnold,  5  Mason  (TJ.  S.) 
195,  Fed.  Cas.  No-  8,626.  And  since  It  is  well 
settled  by  the  authorities  above  cited  that  the 
maintenance  of  a  gate  is  not  an  unreasonable 
restriction  upon  the  right  of  passage  in  ap- 
pellant by  the  terms  of  bis  grant  or  use  had 
through  claim  of  right,  if  such  grant  or  use 
gave  him  greater  rights,  such  as  the  right  of 
an  open  way,  It  was  a  matter  of  defense 
which  appellee  was  not  required  to  anticipate 
or  negative. 

On  the  trial  appellee  introduced  in  evidence 
a  deed  executed  by  George  Ingermann  and 
wife,  grantors  of  appellee,  to  Jacob  Helnz- 
mann,  grantor  of  appellant,  which  deed  con- 
veyed a  right  of  way  16^  feet  in  width, 
"over  and  along  the  south  end  of  the  west 
half  of  the  northwest  quarter  of  section 
eighteen  (18),  township  nineteen  (19)  north 
range  five  (5)  east."  The  right  of  way  In 
question  was  situated  along  the  south  side  of 
the  N.  W.  Vi  of  the  N.  W.  %  of  section,  town- 
ship, and  range  above  given.  As  will  be 
seen,  the  right  of  way  described  In  the  deed 
is  located  40  rods  south  of  the  right  of  way 
described  In  the  complaint.  Appellant  object- 
ed to  the  admissibility  of  this  deed.  Appel- 
lee stated  upon  the  profert  that  he  would 
show  that  the  right  of  way  claimed  by  appel- 
lant was  taken  possession  of,  laid  out,  and 
used  under  said  deed,  and  that  said  deed  con- 
tained the  misdescription  on  account  of  mis- 
take of  all  the  parties.  The  record  discloses 
that  the  claim  of  appellee  was  fully  sustain- 
ed, all  of  the  witnesses  testifying  on  this 
point  agreeing  that  Jacob  Heinzmann  named 
in  the  deed  took  possession  of  the  right  of 
way  described  in  the  complaint,  opened  it 


and  used  it,  and  that  appellant  as  his  succes- 
sor continued  the  use  and  asserted  his  rights 
and  claims  under  the  said  deed  of  Ingermann 
and  Heinzmann.  In  fact,  it  is  clearly  shown 
that  all  of  the  rights  that  appellant  has  to 
said  right  of  way  have  accrued  to  him  un- 
der said  deed.  There  was  no  error  in  admit 
ting  this  testimony.  It  is  contended  by  ap- 
pellant that,  since  It  was  claimed  by  appellee 
that  there  was  a  mistake  in  the  description 
of  the  deed,  he  could  not  Introduce  the  same, 
and  then  Introduce  testimony  to  correct  with- 
out first  having  plead  such  mistake  and  pray- 
ed for  reformation  of  the  same.  This  conten- 
tion cannot  be  sustained.  The  deed  had  no 
place  In  the  complaint  It  formed  no  part 
of  the  action.  In  fact,  we  do  not  see  how  it 
was  any  part  of  appellee's  cause  more  than 
an  admission  on  his  part  of  the  rights  of 
appellant.  It  would  be  a  strange  proceeding, 
indeed,  if  a  plaintiff  desiring  to  introduce  s 
written  instrument  as  evidence  In  which  he 
knew  there  was  some  clerical  or  other  mu- 
tual mistake  of  the  parties,  that  before  he 
should  be  permitted  to  introduce  the  same  in 
evidence  he  should  ask  the  court  for  a  ref- 
ormation of  the  Instrument.  It  la  also  as- 
serted by  appellant  that  since  the  grant  in 
the  Ingermann  deed  was  for  a  right  of  way 
16%  feet  wide,  and  the  gate  constructed  by 
appellee  was  only  10  feet  wide.  It  was  an  ob- 
struction of  the  free  use  of  the  whole  width 
of  such  right  of  way.  The  cases  cited  by 
appellant  In  support  of  this  proposition  state 
no  new  or  different  rules  from  those  above 
laid  down.  The  case  of  Herman  v.  Roberts, 
119  N.  Y.  37,  23  N.  E.  442,  7  L.  R.  A.  226,  16 
Am.  St.  Rep.  800,  Is  in  full  accord  therewith. 
In  that  case  the  court  say:  "It  is  difficult, 
if  not  Impossible,  to  lay  down  a  clear  and 
definite  line  of  use  which  shall  enable  the 
parties  always  to  determine  what  may  be 
considered  a  proper  and  reasonable  use  as 
distinguished  from  an  unreasonable  and  im- 
proper one,  and  such  questions  must,  of  ne- 
cessity, be  usually  left  to  the  determination  of 
the  Jury,  or  the  trial  court,  as  a  question  of 
fact.  •  Bakeman  v.  Talbot,  31  N.  Y.  366,  88 
Am.  Dec.  275:  Huson  v.  Young,  4  Lans.  (S. 
Y.)  64;  Prentice  v.  Geiger,  74  N.  Y.  342.  It 
it  not  supposed  that  it  was  the  intention  of 
the  court  below  to  wholly  preclude  the  de- 
fendant from  the  use  of  the  roadway  by  pass- 
ing over  or  across  it  In  such  manner  as 
should  not  materially  obstruct  passage,  or 
injure  the  roadbed;  but  It  was  only  intended 
to  prevent  an  unreasonable  use  thereof  which 
should  sensibly  impair  Its  condition,  or  ren- 
der its  use  offensive  and  impracticable  to 
the  plaintiff  and  others  having  lawful  occa- 
sion to  pass  over  it"  Since  the  authorities 
cited  clearly  affirm  that  an  ordinary  gats 
erected  across  a  way  is  not  an  unreasonable 
obstruction  and  is  not  an  Interference  with  a 
free  passage,  the  above  quoted  rule  is  not 
antagonistic  therewith.  We  find  no  reversi- 
ble error  In  the  second. 
Judgment  affirmed. 
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SCIIMOLL,  Treasurer,  v.  SCHENCK.  (No. 
5,941.) 

Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  26,  1907.) 

I.  Pleading — Objection  on  Appeal— Taxa- 
tion— Action  to  Enjoin  Collection— Suf- 
ficiency of  Complaint. 

A  complaint  to  enjoin  collection  of  certain 
axes,  alleging  that  plaintiff  prior  to  1892  was 
ind  since  then  had  been  a  bona  fide  resident  of 
he  city  of  V.,  S.  county ;  that  as  a  resident  of 
7.  she  was  assessed  from  1893  to  1903,  inclus- 
ve,  on  personal  property:  that  defendant  was 
reasurer  of  the  city  of  P..  in  M.  county,  and 
vas  claiming  that  plaintiff  was  the  owner  of 
>ersonal  property  omitted  from  assessment  for 
;uch  years  and  on  which  she  was  liable  to  be 
issessed  in  P. ;  that  she  was  not  during  those 
'ears  a  resident  of  P..  and  that  the  threatened 
ssessment  was  wrongful— was  sufficient  where 
t tacked  for  the  first  time  in  the  Appellate 
?ourt  under  the  rule  that  a  complaint,  after 
udgment,  will  be  held  sufficient  if  it  exhibits 
acts  enough  to  bar  another  action  for  the  same 
a  use. 

L  Taxation— Place  of  Taxation— Personal 

Property— "Inhabitant.  ' ' 

Under  Burns'  Ann.  St  1901,  8  240,  provid- 
ng  that  the  word  "inhabitant"  may  be  construed 
o  mean  a  resident  in  any  place,  an  "inhabitant" 
if  a  township,  town,  or  city  within  section  8421, 
troviding  that  personal  property  shall  be  assess- 
d  to  the  owner  in  the  township,  town,  or  city 
•f  which  he  is  an  inhabitant,  is  one  whose  place 
•f  abode  is  there,  and  who  has  no  present  inten- 
ion  of  moving  therefrom. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ol.  45.  Taxation,  §§  419-423. 

For  other  definitions,  see  Words  and  Phrases 
ol.  4,  pp.  3594-3604;  vol.  8,  p.  7687.] 

.  Domicile— Presumption  of  Continuance. 

A  domicile,  once  established,  continues  un- 
it both  residence  in  a  new  locality  and  intent 
o  make  it  a  home  concur. 
[Ed.  Note.— For  »«ases  in  point,  6ee  Cent  Dig. 
ol.  17,  Domicile,  §  9.] 

.  Same— Intent. 

Intent  to  acquire  a  domicile  may  be  deter- 
mined by  general  acts  and  conduct  and  expres- 
ions  of  intention,  but  such  expressions  alone 
nil  not  control  where  inconsistent  with  the  acts 
nd  conduct  of  the  person  making  them 
[Ed.  Note. — For  cases  in  point  Cent  Dig. 
ol.  17,  Domicile,  §  39.] 

.  Taxation— Place  of  Taxation— Personal 
Property. 

Plaintiff,  at  the  death  of  her  husband,  was 
omiciled  at  V.,  where  she  had  long  lived  with 
im.  After  his  death,  she  spent  about  nine- 
snths  of  her  time  in  P.,  the  remainder  in  V., 
nd  other  places,  returning  to  V.  on  an  average 
E  about  once  a  year,  and  remaining  from  two 
eeks  to  two  months.  She  owned  in  V.  rosi- 
ence  properties  and  lots  unimproved,  together 
ith  other  property  and  farms  in  the  county 
-herein  it  was  situated,  but  sold  the  house  in 
uich  she  lived  at  her  husband's  death.  Each 
ear  she  gave  to  the  township  assessor  of  the 
>wnship  wherein  V.  was  located  a  list  of  all 
loneys,  etc.,  and  taxes  were  assessed  on  the 
roperty  so  returned.  She  denied  her  intention 
>  adopt  the  city  of  P.  as  her  home,  and  at  all 
mes  claimed  to  be  a  resident  of  V.  She  pur- 
lased  a  lot  in  P.  and  built  a  house  thereon, 
at  the  same  was  planned  and  constructed  with 
jference  to  the  wishes  and  conveniences  of  her 
m-in-law  and  his  wife,  and  no  special  room 
as  reserved  therein  for  herself.  Her  mother 
ved  at  P.,  was  a  widow,  old  and  in  ill  health, 
Kjuiring  constant  attention,  which  largely  de- 
jlved  on  plaintiff,  and  plaintiff  also  cared  for 
sr  daughter's  child  during  the  daughter's  ill- 
ess.   Held,  in  an  action  to  enjoin  the  collection 


of  taxes  on  moneys,  etc.,  by  the  treasurer  of  P.. 
that  plaintiff  was  an  inhabitant  of  V.  within 
Burns*  Ann.  St.  1901.  §  8421,  providing  that 
personal  property  shall  be  assessed  to  the  owner 
in  the  township,  town,  or  city  of  which  he  is  an 
inhabitant 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  45,  Taxation,  §§  419-423.] 

6.  Appeal— Review— Questions   of  Fact— 
wetottt  of  evidence. 

Evidence  partly  oral  and  partly  document- 
ary cannot  be  reviewed  by  the  Appellate  Court 
to  determine  its  weight. 

Appeal  from  Circuit  Court,  Miami  County; 
Joseph  N.  Tillett,  Judge. 

Action  by  Flora  H.  Schenck  against  An- 
drew Scbmoll,  treasurer.  Judgment  for  plain- 
tiff and  defendant  appeals.  Affirmed. 

Cox  &  Andrews  and  H.  M.  Haag,  for  ap- 
pellant.  Antrim  &  McClintlc,  for  appellee. 

MYERS,  J.  On  March  9,  1904,  appellee 
commenced  this  action  in  the  court  below  to 
enjoin  the  treasurer  of  the  city  of  Peru,  Ind., 
from  collecting  certain  taxes  threatened  to  be 
assessed  against  her.  A  complaint  in  one 
paragraph,  answered  by  a  general  denial, 
formed  the  issue.  Trial  by  the  court  Spe- 
cial findings  of  fact  made  and  conclusions  of 
law  stated  thereon  In  favor  of  appellee,  and, 
over  appellant's  motion  for  a  new  trial,  judg- 
ment was  rendered  perpetually  restraining 
and  enjoining  appellant  from  listing  or  as- 
sessing for  taxation  against  appellee  in  favor 
of  the  city  of  Peru  any  moneys,  moneys  loan- 
ed, or  credits  for  the  years  1893  to  1903,  In- 
clusive, or  in  any  manner  attempting  to  col- 
lect taxes  thereon,  and  in  favor  of  appellee 
for  costs.  For  the  reversal  of  this  Judg- 
ment appellant  contends  that  appellee's  com- 
plaint does  not  state  facts  sufllcient  to  con- 
stitute a  cause  of  action;  that  the  trial 
court  erred  In  each  of  Its  four  conclusions 
of  law,  and  that  the  court  erred  in  overrul- 
ing appellant's  motion  for  a  new  trial. 

1.  Among  the  facts  shown  by  the  complaint, 
it  appears  that  appellee  was  the  owner  of  a 
certain  tract  of  real  estate  In  the  city  of 
Peru ;  that  for  years  prior  to  1892  she  was  and 
continuously  since  that  date  has  been  a  bona 
fide  resident  of  the  city  of  Vevay,  Switzerland 
county,  Ind.;  that,  as  a  resident  of  said  city 
of  Vevay,  she  was  there  regularly  assessed 
for  taxes  for  ajl  and  each  of  the  years  from 
1893  to  and  including  the  year  1903  on  per- 
sonal property,  consisting  of  moneys,  notes, 
mortgages,  etc.,  and  which  were  assessed  and 
valued  at  various  amounts  during  said  years ; 
that  appellant  is  treasurer  of  the  city  of 
Peru  in  Miami  county,  Ind,  and  as  such 
treasurer  is  claiming  that  appellee  was  the 
owner  of  personal  property,  consisting  of 
moneys,  moneys  loaned,  and  credits  omitted 
from  assessment  for  taxation  for  said  years, 
and  on  which  she  was  liable  to  be  assessed 
and  taxed  in  said  city  of  Peru  for  said 
years,  specifically  stating  the  amount  for 
each  year,  aggregating  $287,345;  that  she 
was  not  during  either  of  said  years  a  resident 
of  said  city  of  Peru;  that  she  did  not  give 
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a  list  to  the  assessor  of  Miami  county,  Ind., 
nor  was  she  assessed  by  any  assessor  of  any 
township  or  city  In  said  Miami  county  In 
either  of  said  years  from  1893  to  1903,  in- 
clusive, on  any  moneys,  money  loaned,  notes, 
or  mortgages  for  taxation ;  "that  such  threat- 
ened listing  and  assessing  of  said  taxes 
against  her  are  wrongful  and  unlawful  and 
-  that  she  Is  In  no  wise  liable  for  the  payment 
thereof."  The  gist  of  this  action  is  that  ap- 
pellee was  a  bona  fide  resident  of  the  city 
of  Vevay,  Ind.,  during  all  of  the  years  men- 
tioned In  the  complaint,  and  that  the  prop- 
erty sought  to  be  assessed  and  taxed  In  the 
city  of  Peru  was  not  property  subject  to  tax- 
ation by  said  last  named  municipality.  Ap- 
pellant for  the  first  time,  by  an  assignment  of 
error  In  this  court,  questions  the  complaint 
for  want  of  facts.  The  rule  is  that  a  com- 
plaint, after  judgment,  will  be  held  sufficient 
if  it  exhibits  facts  enough  to  bar  another 
action  for  the  same  cause.  Scott  v.  Collier, 
166  Ind.  644,  78  N.  E.  184;  Over  v.  Dehne, 
38  Ind.  App.  427,  75  N.  B.  664,  76  N.  E.  883; 
Smith  v.  Smith,  35  Ind.  App.  610,  74  N.  E. 
1008.  Under  this  rule  the  complaint  is  suffi- 
cient 

2.  The  special  findings  of  fact,  in  substance, 
show:  The  date  and  place  of  appellee's  birth 
and  place  of  residence 'before  marriage,  her 
marriage  on  May  29,  1872,  to  Ulysis  P. 
Schenck,  Jr.,  a  resident  of  the  city  of  Vevay, 
Switzerland  county,  Ind.,  and  from  that  time 
she  continued  to  there  reside  with  him  as 
his  wife  until  his  death  and  burial  at  Vevay 
in  1892.  During  the  winter  of  1889-90  appel- 
lee was  an  invalid  and  went  to  the  city  of 
Peru,  Miami  county,  Ind.,  to  receive  treat- 
ment from  certain  physicians,  residents  of 
that  city.  That  for  about  two  years  from 
May,  1890,  appellee,  her  husband,  and  child, 
and  solely  for  the  benefit  of  the  health  of 
appellee  and  her  husband,  lived  in  Colorado 
and  California,  during  whicb  time  their  home 
in  Vevay  remained  closed.  That  immediately 
after  the  death  of  her  husband  appellee  and 
daughter  went  to  Peru,  and  remained  with 
relatives  and  friends  until  July,  and  then  to 
Vevay,  where  they  remained  until  October, 
1892,  then  to  Canton,  Ohio,  for  one  month, 
then  to  Peru  to  assist  In  the  care  of  appel- 
lee's mother,  who  at  that  time  was  a  widow, 
old,  blind,  and  in  111  health,  requiring  con- 
stant attention  and  physical  assistance,  and 
whicb  care  and  attention  devolved  largely 
upon  appellee.  The  mother  died  in  July, 
1903.  In  the  spring  of  1894,  In  anticipation  of 
her  daughter's  marriage,  a  furnished  resi- 
dence In  the  city  of  Peru  was  leased  for  a 
term  of  18  months.  The  marriage  occurred 
In  June,  1894.  Thereafter  when  in  the  city  of 
Peru  appellee  occupied  said  dwelling  with  her 
daughter  and  son-in-law.  In  September,  1895, 
her  son-in-law  went  to  New  York  for  a  course 
in  the  Bellview  Medical  College,  his  wife  and 
appellee  following  in  December,  all  returning 
to  Peru  the  last  of  June,  1896,  and  in  July 
appellee  went  to  Petoskey,  Mich.,  where  she 


remained  a  month,  then  returned  to  Peru, 
and  immediately  with  her  daughter  went  to 
Vevay,  until  the  latter  part  of  October,  when 
they  returned  to  Peru.  Appellee's  son-in-law, 
a  physician,  after  considering  various  cities, 
decided  to  locate  permanently  in  the  city 
of  Peru,  and  on  June  26,  1897,  appellee  pur- 
chased a  lot  in  the  city  of  Peru,  took  the  title 
In  her  own  name,  erected  thereon  a  dwell- 
ing house,  which  was  completed  in  July,  1898, 
and  is  the  only  real  estate  owned  by  appel- 
lee In  said  Miami  county.  The  dwelling  was 
planned  and  constructed  with  reference  to  the 
wishes  and  conveniences  of  the  son-in-law 
and  his  wife.  Two  rooms  for  use  as  a  phy- 
sician's office,  one  room  for  the  special  use 
of  appellee's  mother,  and  occupied  by  her 
when  appellee  was  in  Peru.  When  appellee 
was  away,  she  was  taken  to  the  home  of  her 
son.  No  special  room  was  reserved  for  ap- 
pellee. Appellee  never  remarried,  and  after 
the  marriage  of  her  daughter  had  no  one  de- 
pending upon  her  for  support  In  1899  a  son 
was  born  to  appellee's  daughter,  and  for  sev- 
eral months  after  the  birth  of  the  child  the 
mother  was  feeble  in  health  and  unable  to 
care  for  It  and  the  child  was  cared  for  by 
appellee.  Appellee  since  the  death  of  her  hus- 
band has  not  kept  bouse,  and  prior  to  July, 
1898,  while  in  Peru,  she  occupied  furnished 
rooms  and  took  her  meals  at  the  hotel,  res- 
taurants, and  in  boarding  bouses.  Subse- 
quent to  her  daughter's  marriage,  when  con- 
venient, they  roomed  at  the  same  house,  and 
took  meals  together.  At  other  times  they 
roomed  and  boarded  at  separate  houses.  Im- 
mediately prior  to  the  death  of  appellee's  hus- 
band, he  was  negotiating  the  sale  of  the  home 
they  occupied  in  Vevay.  The  sale  .was  not 
consummated  by  him.  Soon  after  her  hus- 
band's death  appellee  stored  her  household 
goods  in  a  portion  of  the  house,  and  rented 
the  remainder  until  1893,  when  she  sold  said 
residence  and  her  household  goods,  except 
certain  articles  which  had  come  to  her 
through  the  relatives  of  her  husband,  and 
which,  owing  to  the  memories  associated  with 
them,  she  retained  for  her  daughter,  which 
she  shipped  and  stored  In  Peru  until  the 
completion  of  her  house  in  1898.  Appellee 
since  the  death  of  her  husband  has  returned 
to  Vevay  on  an  average  of  about  once  a  year, 
remaining  on  such  occasions  from  two  weeks 
to  two  months.  Her  stay  on  different  occa- 
sions was  shortened  by  calls  from  her  rela- 
tives on  account  of  sickness  In  their  families, 
or  on  account  of  the  condition  of  her  own 
health.  She  has  spent  about  nine-tenths  of  her 
time  in  Peru,  the  remainder  in  Vevay  and 
other  places.  When  appellee  went  to  Peru 
after  the  death  of  her  husband,  she  bad  no 
definite  time  fixed  during  which  she  would 
remain.  Appellee  was  a  member  of  the  Bap- 
tist Church.  She  took  a  letter  from  that 
church  at  Vevay,  and  deposited  It  In  the  Bap- 
tist Church  at  Peru.  When  she  went  to 
Colorado  and  California  In  1890,  she  took 
with  her  a  church  letter.    On  December  5, 
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1895,  appellee  intended  to  visit  Europe  for  an 
indefinite  time.  To  enable  her  brother  to  at- 
tend to  ber  business  pending  her  absence,  she 
executed  to  him  a  power  of  attorney,  in  which 
the  scrivener  who  drew  said  instrument,  with- 
out her  knowledge,  described  her  residence 
therein  as  Miami  county,  Ind.,  and  she  exe- 
cuted the  same  without  observing  that  her 
place  of  residence  was  so  stated,  and  knew 
no  different  until  after  the  Instrument  was 
recorded.  That  she  at  no  time  knowingly 
executed  an  instrument  nor  accepted  a  con- 
veyance to  herself  In  which  her  residence 
was  described  as  Miami  county,  Ind.  After 
the  sale  of  her  homestead  in  Vevay,  the  pur- 
chaser placed  at  her  disposal  a  certain  room 
therein,  and  which  she  occupied  at  times, 
and  at  other  times,  from  choice,  occupied  an- 
other room,  and  at  other  times  roomed  with 
relatives  of  her  deceased  husband.  She  took 
meals  at  the  hotel,  and  at  times  boarded 
with  her  friends.  Of  all  the  times  appellee 
was  in  Vevay  after  the  death  of  her  husband 
on  but  two  occasions  did  she  go  on  matters  of 
business.  Since  the  death  of  her  husband  she 
has  continuously  owned,  in  the  city  of  Vevay, 
six  residence  properties  and  other  lots  unim- 
proved, two  business  rooms,  two  livery  sta- 
bles, one  paint  shop,  and  an  interest  in  a  fur- 
niture factory.  In  the  county  of  Switzerland 
she  owns  four  farms,  one  of  30  acres,  two  of 
100  acres  each,  and  one  of  over  200  acres. 
She  owns  notes  secured  by  mortgages  on  real 
estate  In  Miami  county  of  the  value  of  $10,- 
000.  Since  the  sale  of  her  homestead  in 
Vevay,  appellee  has  owned  but  a  small 
amount  of  tangible  personal  property,  con- 
sisting principally  of  a  horse  and  boggy, 
which,  with  her  daughter's  household  goods, 
she  listed  for  taxation  In  the  city  of  Vevay 
until  the  year  1898,  inclusive,  in  good  faith, 
claiming  and  believing  that  to  be  her  resi- 
dence and  the  proper  place  to  list  said  prop- 
erty, although  said  property  was  in  Miami 
county,  Ind.  For  the  years  1899  to  1903,  in- 
clusive, acting  on  the  advice  that  tangible 
personal  property  should  be  listed  for  taxa- 
tion and  assessed  In  the  township,  town,  or 
city  where  the  same  is  situate,  irrespective  of 
the  owner's  place  of  residence,  the  last  above 
named  property  was  listed  for  taxation  in 
said  city  of  Peru,  she  at  the  time  of  each 
listing  claiming  Vevay  as  her  residence.  In 
each  and  every  year  from  1893  to  1903  appel- 
lee, claiming  Vevay  as  her  home,  returned  to 
the  township  assessor  of  the  township  in 
Switzerland  county,  In  which  the  city  of  Ve- 
vay Is  located,  a  full,  true,  and  complete  list 
of  all  moneys,  moneys  loaned,  and  credits 
owned  by  her  on  the  1st  day  of  April  of  each 
of  said  years,  respectively,  which  were  duly 
listed  for  taxation  in  said  county  and  city, 
averaging  for  the  11  years  $21,602,  and  the 
taxes  were  duly  assessed  on  the  property  so 
returned  and  listed,  both  in  said  county  and 
city  and  paid  by  appellee.  That  appellant  is 
threatening  to  place  certain  property  on  the 
tax  duplicates  for  the  years  from  1893  to 


1903,  inclusive,  consisting  of  moneys,  moneys 
loaned,  and  credits,  ranging  in  amounts  from 
$16,240  in  1893  to  $22,896  in  1903.  That  dur- 
ing said  years  the  average  rate  of  taxation  in 
the  city  of  Peru  was  $1.42  and  In  Vevay  60% 
cents  on  the  hundred  dollars.  That  she  had 
an  agent  In  the  city  of  Vevay  who  attended 
to  the  listing  of  her  property,  and  she  did 
not  know  the  rate  of  taxation  in  either  Peru 
or  Vevay  for  either  of  said  years.  During  her 
married  life,  she  formed  sincere  and  lasting 
friendships  In  the  city  of  Vevay,  and  a  warm 
attachment  for  the  city  and  its  residents, 
which  she  still  retains,  and  never  at  any 
time  intended  to  abandon  her  home  in  Vevay 
and  to  fix  her  home  in  any  other  place,  and 
to  maintain  that  city  as  her  home  and  be 
burled  there. 

In  this  case  there  Is  no  question  of  fraud 
or  bad  faith  nor  claim  that  the  property 
claimed  as  exempt  from  taxation  in  the  city 
of  Peru  was  under  the  control  of  a  trustee  or 
agent,  nor  within  any  of  the  exceptions  men- 
tioned in  section  8421,  Burns*  Ann.  St  1901. 
By  this  section  "all  personal  property  shall 
be  assessed  to  the  owner  in  the  township, 
town  or  city  of  which  he  is  an  Inhabitant  on 
the  first  day  of  April  of  the  year  for  which 
the  assessment  Is  made."  The  question  now 
under  consideration  depends  largely  upon  the 
construction  given  to  the  word  "inhabitant" 
as  used  in  the  statute.  The  statutory  rules 
of  construction  (section  240,  Burns'  Ann. 
St.  1901)  provides  that  "the  word  'inhabitant* 
may  be  construed  to  mean  a  resident  In  any 
place."  It  is  almost  Impossible  from  the  de- 
cided cases  to  give  an  exact  definition  of  the 
word  "inhabitant"  as  applicable  to  all  cases. 
It  has  been  construed  to  mean  ah  occupant  of 
land;  a  resident;  a  permanent  resident ;  one 
having  a  domicile ;  a  citizen ;  a  qualified  vot- 
er; a  settler.  Its  construction  is  made  to 
depend  upon  the  connection  in  which  the 
word  is  used.  "Inhabitant  Implies  a  more 
fixed  and  permanent  abode  than  'resident'; 
frequently  Imports  many  privileges  and  du- 
ties to  which  a  mere  resident  could  not  lay 
claim  or  be  subject  One  domiciled;  one 
who  has  a  fixed  residence  In  a  place — in  op- 
position to  a  mere  'sojourner.' "  Anderson's 
Law  Dictionary.  "Domicile :  A  place  where 
a  person  lives,  or  has  his  home;  that  is, 
where  one  has  bis  true,  fixed,  permanent 
home,  and  principal  establishment,  and  to 
which,  whenever  he  is  absent,  be  has  the  in- 
tention of  returning.  The  habitation  fixed  in 
any  place  without  any  present  intention  of 
removing  therefrom."  Anderson's  Law  Dic- 
tionary. "A  resident  of  a  place  (our  italics) 
is  one  whose  place  of  abode  is  there,  and  one 
who  has  no  present  intention  of  moving  there- 
from." Am.  Eng.  694.  Our  lawmakers  se- 
lected the  word  "inhabitant,"  a  word,  as  we 
have  seen,  embracing  locality  of  domicile  or 
fixed  permanent  home,  and  which  excludes 
the  Idea  of  a  temporary  residence,  as  particu- 
larizing the  character  of  the  residence  Intend- 
ed where  property  of  the  class  described  in 
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the  complaint  shall  be  taxed.  Considering 
the  force  given  the  word  "resident"  when 
used  in  the  phrase  "a  resident  of  a  place," 
and  our  right  by  statute  to  construe  "inhabi- 
tant" to  mean  "a  resident  in  any  place,"  we 
have  the  definition  of  the  word  "inhabitant," 
and  phrase  "resident  in  any  place,"  as  mean- 
lug  a  true,  fixed  place,  from  which  one  has 
no  present  Intention  of  moving.  Pedlgo  v. 
Grimes,  113  Ind.  148,  13  N.  E.  700;  Astley  v. 
Capron,  89  Ind.  167;  McCormlck  v.  Board, 
68  Ind  214.  Not,  if  absent,  that  he  will  re- 
turn to  a  particular  building,  but,  when  ap- 
plied to  our  taxing  statutes,  that  he  will  re- 
turn to  the  township,  town,  or  city  of  which 
his  domicile  or  place  of  residence  is  shown  to 
be.  As  said  by  this  court  in  Green  v.  Simon, 
17  Ind.  App.  360,  367,  46  N.  B.  693,  695: 
"The  general  rule  is  that  a  man  can  have  but 
one  place  of  residence,  and  that  to  lose  his 
residence  in  one  place  he  must  acquire  resi- 
dence in  another  place.  Personal  presence 
alone  at  another  place  does  not  determine  the 
matter.  He  must  remove  without  the  in- 
tention of  returning  to  his  home  as  such.  He 
must  remove  to  another  place  with  the  Intent 
to  make  it  his  home."  The  New  Jersey  act 
for  the  assessment  of  personal  property,  ap- 
proved April  11,  1866,  is  practically  in  the 
same  language  as  the  act  we  are  now  consid- 
ering, when  read  with  our  permissive  con- 
struction of  the  word  "Inhabitant."  The 
New  Jersey  court  in  the  consideration  of  the 
New  Jersey  act  (State  v.  Casper,  36  N.  J. 
Law,  367)  say :  "The  character  of  the  resi- 
dence here  intended  is  fixed  by  the  word  'in- 
habitant' The  meaning  of  this  word,  as 
used  in  the  act,  does  not  differ  materially,  if 
at  all,  from  its  ordinary  and  popular  signifi- 
cation. One  who  has  an  actual,  but  merely 
temporary,  residence  in  a  place,  is  not,  in 
any  proper  sense,  an  inhabitant  of  that  place. 
An  inhabitant  of  a  township  or  ward  is  one 
who  has  his  domicile  there,  his  fixed  habita- 
tion and  home,  from  which  he  has  no  present 
intention  of  removing."  The  well-considered 
case  of  Borland  v.  City  of  Boston,  132  Mass. 
89,  42  Am.  Rep.  424,  is  very  instructive  on  the 
question  now  being  considered.  One  of  the 
questions  in  that  case  rested  on  a  determina- 
tion of  who  were  inhabitants  within  the 
meaning  of  the  statutes  of  that  state,  mak- 
ing "liable  to  taxation  In  a  particular  munici- 
pality, those  who  are  Inhabitants  of  that 
municipality  on  the  first  day  of  May  of  the 
year."  On  that  question  the  court  ruled: 
"We  cannot  construe  the  statute  to  mean  any- 
think  less  than  'being  domiciled  In.'  A  man 
need  not  be  a  resident  anywhere.  -  He  must 
have  a  domicile.  He  cannot  abandon,  sur- 
render, or  lose  his  domicile,  until  another  is 
acquired.  •  *  *  Upon  the  whole,  there- 
fore, we  can  have  no  doubt  that  the  word 
'inhabitant'  as  used  in  our  statutes  when  re- 
ferring to  liability  to  taxation,  by  an  over- 
whelming preponderance  of  authority,  means 
'one  domiciled.'  While  there  must  be  inher- 
ent dlfllcultles  In  the  decisiveness  of  proofs 


of  domicile,  the  test  Itself  is  a  certain  one; 
and,  Inasmuch  as  every  person  by  universal 
accord  must  have  a  domicile,  either  of  birth 
or  acquired,  and  can  have  but  one.  In  the 
present  state  of  society  It  would  seem  that 
not  only  would  less  wrong  be  done,  but  less 
Inconvenience  would  be  experienced,  by  mak- 
ing domicile  the  test  of  liability  to  taxation 
than  by  the  attempt  to  pick  some  other  neces- 
sary, more  doubtful  criterion." 

In  the  case  at  bar  it  is  admitted  that  appel- 
lee in  1893  was  an  inhabitant  of  the  city  of 
Vevay,  Ind.   With  this  fact  admitted,  the 
rule  Is  well  settled,  both  In  this  country  and 
in  England,  that  such  habitancy  or  domicile 
will  continue  until  both  residence  in  a  new 
locality  and  intent  to  make  it  her  home  con- 
cur.  Green  v.  Simon,  supra;  McCollem  ▼. 
White,  23  Ind.  43;  Brittenham  v.  Robinson, 
18  Ind.  App.  502,  48  N.  E.  616;  Borland  v. 
Boston,  supra;  In  re  Moir's  Estate,  207  III. 
180,  69  N.  B.  905,  99  Am.  St  Rep.  205; 
Price  v.  Price,  156  Pa.  617,  27  Atl.  291; 
Plant  v.  Harrison,  36  Misc.  Rep.  649,  74  N. 
Y.  Supp.  411;  Vlles  v.  Waltham,  157  Mass. 
542,  32  N.  B.  901,  34  Am.  St  Rep.  311 ;  Mitch- 
ell v.  U.  S.,  88  U.  S.  350,  22  L.  Ed.  584;  Des- 
mare  v.  U.  S.,  93  U.  S.  605,  23  L.  Ed.  959; 
Wicker  v.  Hume,  TEL  Cas.  124;  Udny  v. 
Udny,  L.  R.,  1  H.  L.  Cas.  §  441 ;  Dicey,  Con- 
flict of  Laws,  p.  104.   Intention  in  cases  of 
this  character  may  be  determined  by  the  gen- 
eral acts  and  conduct  and  expressions  of 
intention,  but  such  expressions  alone  will 
not  control  the  ultimate  fact  in  issue  if  they 
are  inconsistent  with  the  acts  and  gen- 
eral conduct  of  the  person  making  them. 
Jacob's  Domicile,  §  455.    In  the  case  at  bar 
the  special  findings  show  the  presence  of  ap- 
pellee in  the  city  of  Peru  the  greater  part 
of  the  time  between  1893  and  1903,  inclusive, 
that  she  purchased  a  lot  and  the  building  of 
a  residence  thereon,  and  that  she  has  money 
loaned  In  that  county.  But  when  these  facts 
are  considered  in  connection  with  the  denial 
of  an  intention  to  adopt  the  city  of  Pern  as 
the  place  of  her  habitancy  or  domicile,  the 
magnitude  of  her  Interests  in  the  city  of  Ve- 
vay and  Switzerland  county,  her  acts  and 
conduct  In  listing  the  property  In  controversy 
for  taxation  in  the  city  of  Vevay,  her  ions 
admitted  residence  there,  her  explanation  of 
the  cause  of  her  stay  In  the  city  of  Pern  cov- 
ering practically  the  entire  time  for  which 
she  is  proposed  to  be  taxed  by  the  latter  city* 
the  explanation  and  Inferences  to  be  drawn 
from  the  facts  found  relative  to  the  purchase 
of  the  k>t  and  the  building  of  the  residence, 
coupled  with  the  fact  that  by  the  will  of  her 
late  husband  she  became  the  owner  of  all 
the  property  with  which  he  died  seised,  and 
that  she,  during  all  of  said  time,  was  unmar- 
ried, together  with  all  of  the  other  facta 
found,  In  our  judgment  clearly  sustain  the 
conclusions  of  law  of  the  trial  court,  to  the 
effect  that  during  all  of  said  time  she  was 
an  Inhabitant  of  the  city  of  Vevey,  and  not 
an  inhabitant  of  the  city  of  Peru,  Ind.,  and 
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tat  the  class  of  property  mentioned  In  the 
>mplaint  was  during  all  of  the  time  men- 
oned  properly  and  rightfully  listed  and  tax- 
1  in  the  city  of  Vevay. 
3.  We  have  carefully  considered  the  evi- 
?nce  relative  to  appellant's  contention,  that 
is  not  sufficient  to  support  the  findings  pre- 
nted  by  his  assignment  of  error  on  the  ac- 
>n  of  the  court  in  overruling  his  motion  for 
new  trial.  Without  here  taking  the  space 
d  time  necessary  to  set  out  the  evidence 
iding  to  support  the  findings  so  challenged, 
!  deem  it  sufficient  to  say  that  on  all  ma- 
ial  facts,  there  is  evidence  in  the  record 
stifying  the  Inferences  drawn  by  the  trial 
irt  Any  other  conclusion  of  fact  could 
ly  be  drawn  by  weighing  the  evidence, 
rtly  oral  and  partly  documentary,  and  this 
cannot  do.  Karges  Furn.  Co.  v.  Amalga- 
ted,  etc.,  Union  No.  131,  165  Ind.  421,  75 
E.  877,  2L  B.  A.  (N.  S.)  788;  Parklson 
Thompson,  164  Ind.  609,  73  N.  E.  109; 
delson  v.  Hudelson,  164  Ind.  694,  74  N.  E. 
;  Over  v.  Dehne,  supra;  Maltland  v. 
Hi,  37  Ind.  App.  469,  77  N.  B.  290;  Smith 
Smith,  supra, 
udgment  affirmed. 
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pellate  Court  of  Indiana.  Division  No.  2. 
Nov.  26,  1907.) 

'axation— Nature  of  Property— Shares 

Stock. 

Shares  of  stock  in  a  corporation  are  the 
erty  of  the  holder  thereof,  separate  and  dis- 
:  from  the  property  of  the  corporation  it- 

nnd,  in  the  absence  of  any  more  specific 
ition  by  the  Legislature,  would  be  held  to 
ibject  to  taxation  as  personal  property, 
d.  Note.— For  cases  in  point,  see  Cent.  Dig. 
15.  Taxation,  8  221.] 

\me — Statutory  Provisions. 
Burns'  Ann.  St.  1901,  §  8410,  providing 
oil  property  not  expressly  exempt  shall 
ibject  to  taxation,  covers  shares  of  the  cap- 
;tock  of  both  foreign  and  domestic  corpora- 
,  and  renders  them  liable  to  taxation  unless 
pted  by  some  other  statute. 
I.  Note.— For  cases  in  point,  see  Cent.  Dig. 
5.  Taxation,  8  221.] 

atutes — Construction— Intent  of  Leg- 

atube- — Entire  Subject. 

rhc  purpose  of  the  Legislature  is  the  ob- 

0  be  attained  in  the  construction  of  stat- 
and  it  is  to  be  determined,  not  from  the 
leration  of  a  single  sentence  or  section  of 
w,  but  from  a  view  of  the  entire  legislation 
?  subject. 

.  Note. — For  cases  in  point,  see  Cent.  Dig. 
i,  Statutes,  8  282.] 

me — Change  of  Wording. 

1  change  of  legislative  purpose  is  to  be  pre- 
I  from  a  material  change  in  the  wording  of 
ute. 

xation — Property  Liable  —  Statutory 
visions— Double  Taxation. 
he  object  of  the  provision,  "all  goods,  chat- 
and  effects  belonging  to  inhabitants  of 
:ate,  situated  without  this  state,  except  the 
•ty  actually  and  permanently  invested  in 
ss  in  another  state  shall  not  be  included." 
rns'  Ann.  St.  1901.  8  8411.  defining  what 
rm  "personal  property"  shall  include  for 
urpoae   of  taxation,  was  not  to  avoid 


double  taxation,  since  the  purpose  of  that  section 
was  not  to  exempt  any  property  from  taxation, 
bnt  to  define  the  term  "personal  property"  as 
used  in  the  taxing  law. 

6.  Same  —  Corporate  Stock  —  Foreign  Cor- 
porations. 

Burns*  Ann.  St.  1901,  8  8410,  provides  that 
all  property  within  the  jurisdiction  of  the  state, 
not  expressly  exempt,  shall  be  subject  to  taxa- 
tion. Section  8411  provides  that,  for  the  pur- 
pose of  taxation,  personal  property  shall  in- 
clude all  shares  in  foreign  corporations,  except 
national  banks,  owned  by  inhabitants  of  this 
state,  and  that  shares  in  corporations,  all  the 
property  of  which  is  taxable  to  the  corporation 
itself,  shall  not  be  assessed  to  the  shareholders. 
Section  8422  provides  that  all  corporate  prop- 
erty, including  capital  stock  and  franchises,  shall 
be  assessed  to  the  corporation.  Section  8460 
requires  that  the  schedule  of  property  made  out 
by  the  taxpayer- shall  set  forth  "all  shares-  in 
foreign  corporations  other  than  banks,  and  their 
value."  Section  8463  provides  the  form  of  sched- 
ule which  includes  "(8)  all  shares  of  stock  in 
any  corporation  formed  outside  of  this  state." 
Section  8523  requires  the  township  assessor  to 
deliver  to  the  auditor  a  list  of  the  persons  and 
the  value  of  the  property  and  taxables  required 
to  be  listed.  Section  8328  requires  him  to  de- 
liver to  the  auditor  with  his  returns  the  state- 
ments of  the  property  received  from  persons  re- 
quired to  list  it.  Section  8o6l  requires  the 
county  auditor  to  make  out  a  duplicate  list  and 
to  enter  under  one  column  separately  "all  cor- 
porate stock,"  etc  Section  8566  requires  him 
to  deliver  the  duplicate  to  the  treasurer,  and 
subsequent  sections  require  the  treasurer  to  col- 
lect the  taxes  appearing  on  the  duplicate.  Held, 
that  the  Legislature  intended  that  all  shares  of 
stock  in  foreign  corporations  owned  by  inhabi- 
tants of  the  state  should  be  assessed  for  taxa- 
tion, regardless  of  whether  the  property  of  the 
corporation  was  taxable  in  a  foreign  state  or 
not,  and  even  if  it  resulted  in  double  taxation. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  8  292.] 

7.  Same— Matters  Includeo  in  Taxpayer's 
Schedule. 

The  provisions  of  Burns'  Ann.  St.  1901,  88 
8460,  8463,  were  not  inserted  for  statistical  pur- 
poses, or  to  put  the  assessor  on  inquiry. 

8.  Same. 

The  provision  of  Burns'  Ann.  St  1901.  8 
8411.  to  the  effect  that  shares  In  corporations, 
all  the  property  of  which  is  taxable  to  the  cor- 
poration itself,  shall  not  be  assessed  to  the 
shareholders,  was  intended  to  apply  to  the  cor- 
porations which  could  be  assessed  under  the  law 
the  Legislature  was  then  engaged  in  enacting, 
and  was  a  complement  of  the  prior  provisions 
of  the  same  section,  to  the  effect  that  personal 
property  should  include  all  shares  in  corpora- 
tions organized  under  the  laws  of  the  state  when 
the  property  of  such  corporations  is  not  exempt 
or  taxable  to  the  corporation  itself. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  8  221.] 

Appeal  from  Probate  Court,  Marlon  Coun- 
ty ;  Henry  C.  Allen,  Judge. 

Action  by  Oliver  P.  Ensley,  treasurer,  etc., 
against  Charles  B.  Hasely,  administrator,  etc.. 
for  certain  taxes.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Smith,  Duncan,  Hornbrook  &  Smith,  for  ap- 
pellant. D.  J.  Hefron,  Merrill  Moores,  and 
M.  S.  Hawkins,  for  appellee. 

BABB,  J.  Appellant's  testator,  an  Inhabit- 
ant of  the  state  of  Indiana,  was  the  owner  of 
certain  shares  in  the  capital  stock  of  the 


Digitized  by 


GoogI 


810  •  82  NORTHEASTERN  REPORTER.  (Ind. 


Youngstown  Rolling  Mill  Company,  a  foreign 
corporation,  all  of  whose  property  was  as- 
sessed for  taxation  to  the  corporation  in  the 
state  where  the  company  was  organized  and 
carried  on  Its  business,  and  the  sole  question 
presented  by  the  record  in  this  case  is  wheth- 
er or  not  the  shares  of  stock  so  owned  by  ap- 
pellant's testator  are  subject  to  taxation  in 
this  state. 

The  solution  of  this  question  depends  upon 
the  proper  construction  to  be  given  to  the 
statute  in  force  at  the  time  the  taxes  are 
claimed  to  have  accrued  governing  the  as- 
sessment of  property  for  taxation.  This  Is 
the  act  of  March  6,  1891  (Laws  1891,  p.  199, 
c.  99),  and  is  found  under  the  proper  subject 
In  volume  3  of  the  Revised  Statutes  of  1901. 
Section  8410  of  Burns'  Annotated  Statutes  of 
1901  provides  that  "all  property  within  the 
jurisdiction  of  this  state,  not  expressly  ex- 
empt, shall  be  subject  to  taxation."  Section 
8411  provides :  "For  the  purpose  of  taxation, 
personal  property  shall  Include  •  *  •  all 
goods,  chattels  and  effects  belonging  to  In- 
habitants of  this  state,  situated  without  this 
state,  except  the  property  actually  and  per- 
manently invested  In  business  In  another 
state  shall  not  be  included.  •  ♦  •  All 
shares  in  corporations  organized  under  the 
laws  of  this  state,  when  the  property  of  such 
corporation  Is  not  exempt,  or  Is  not  taxable 
to  the  corporation  itself.  •  •  •  All  shares 
in  foreign  corporations,  except  national  banks, 
owned  by  inhabitants  of  this  state.  •  •  • 
Shares  in  corporations,  all  the  property  of 
which  is  taxable  to  the  corporation  itself, 
shall  not  be  assessed  to  the  shareholders." 
Section  8422  provides  that  "all  corporate  prop- 
erty, including  capital  stock,  and  franchises, 
*  •  •  shall  be  assessed  to  the  corporation, 
as  to  a  natural  person,  in  the  name  of  the 
coiporation."  Sections  8458,  8459,  and  8400 
provide  for  the  listing  of  personal  property 
for  taxation  by  the  owner.  Section  8460  pro- 
vides, among  other  things,  that  the  schedule 
of  property  so  made  out  by  the  taxpayer  shall 
set  forth:  "Chattels.  (1)  All  shares  in  banks 
organized  in  this  state,  •  •  *  and  their 
full  market  value.  (2)  All  shares  In  foreign 
corporations  other  than  banks,  and  their  val- 
ue. (3)  All  shares  in  other  corporations  or- 
ganized under  the  laws  of  this  state,  where 
the  property  of  the  corporation  is  not  exempt- 
ed by  some  law,  or  Is  not  taxable  to  the  cor- 
poration itself,  and  the  cash  value  of  such 
shares."  Section  8463  provides  for  the  form 
of  the  schedule.  Item  8,  and  under  the  bead 
of  "Description  of  Property,"  is  as  follows: 
"Personal  Property — Credits — Chattels.  (8) 
All  shares  of  stock  in  any  corporation  formed 
outside  of  this  state, — value  by  party, — value 
by  assessor."  Section  8523  requires  the  town- 
ship assessor,  on  or  before  the  first  Monday 
In  June  of  each  year,  to  make  out  and  de- 
liver to  the  auditor  of  his  county,  in  tabular 
form,  in  alphabetical  order,  a  list  of  the 
names  of  the  several  persons  in  whose  name 
any  personal  property,  moneys,  or  credits  or 


other  taxables  shall  have  been  listed,  on 
which  list  he  shall  enter  separately,  in  ap- 
propriate columns,  opposite  each  name,  the 
aggregate  value  of  the  several  species  of  per- 
sonal property  and  taxables  required,  to  be 
listed,  as  attested  by  the  person  required  to 
list  the  same.  Section  8528  requires  the  as- 
sessor at  the  time  he  makes  such  return  to 
the  county  auditor  to  deliver  to  him  all  the 
statements  of  property  which  he  shall  have 
received  from  persons  required  to  list  the 
same.  Section  8561  requires  the  county  au- 
ditor, between  the  first  Monday  in  July  and 
the  last  day  of  December  of  each  year,  to 
make  out  a  duplicate  list  of  the  taxes  as- 
sessed In  the  county,  and  to  enter  the  same 
in  separate  columns.  In  one  column  sepa- 
rately all  corporate  stock,  and  Its  value.  Sec- 
tion 8566  requires  the  auditor  to  deliver  a 
copy  of  the  tax  duplicate  so  made  out  to  the 
county  treasurer  on  or  before  the  last  day  of 
December  of  each  year,  and  subsequent  sec- 
tions of  the  statute  require  the  county  treas- 
urer to  collect  the  taxes  appearing  upon  the 
duplicate.  Shares  of  stock  in  a  corporation 
are  property  separate  and  distinct  from  the 
property  of  the  corporation  itself.  They  are 
the  property  of  the  holder  of  the  shares,  over 
which  he  has  entire  dominion.  They  may  be 
made  subject  to  taxation,  of  barter  and  sale, 
of  the  crime  of  larceny,  and  may  be  replevied, 
as  other  personal  property  may  be,  and.  In 
the  absence  of  any  more  specific  definition  by 
the  Legislature,  would  be  held  to  be  personal 
property,  liable  to  taxation  within  the  mean- 
ing of  section  8410  of  the  tax  law,  unless  ex- 
pressly exempted  by  some  other  provision  of 
the  law.  Section  8410,  which  declares  that 
"all  property  not  expressly  exempt,  shall  be 
subject  to  taxation,"  would  cover  shares  of 
the  capital  stock  of  both  foreign  and  domestic 
corporations,  and,  unless  the  appellant  can 
point  to  some  statute  that  exempts  the  shares 
of  stock  owned  by  the  decedent  from  assess- 
ment for  taxation,  the  same  are  clearly  lia- 
ble to  be  taxed.  Appellant  does  not  contend 
that  It  was  not  within  the  power  of  the  Legis- 
lature to  tax  shares  of  stock  In  a  foreign  cor- 
poration, but  earnestly  insists  that  the  pro- 
visions contained  in  section  8411,  above  quot- 
ed, exempt  this  stock  from  taxation,  for  the 
reason  that  all  of  the  property  of  the  corpo- 
ration was  taxed  In  another  state;  that  the 
sentence,  "shares  of  stock  In  corporations,  all 
the  property  of  which  is  taxable  to  the  cor- 
poration itself,  shall  not  be  assessed  to  the 
shareholder,"  is  an  express  exemption  of  these 
shares  of  stock  In  this  foreign  company,  the 
condition  appearing  as  above  stated ;  and  that 
it  applies  to  all  corporations,  foreign  or  do- 
mestic. In  the  construction  of  statutes  the 
object  to  be  attained  is  the  purpose  of  the 
Legislature,  and  this  is  to  be  drawn,  not  from 
the  consideration  of  a  single  sentence,  or  a 
single  section  of  the  law,  but  from  a  view  of 
the  whole,  and  every  part,  of  the  legislation 
on  the  subject.  This  well-known  rule  of 
construction  Is  recognized  by  both  contending 
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parties,  and  appealed  to  as  sustaining  their 
respective  contentions. 

It  is  urged  by  appellant  that,  while  techni- 
cally snares  of  stock  in  a  corporation  are 
property  distinct  from  the  property  owned  by 
the  corporation,  yet  practically  they  are  the 
same,  and  that,  while  It  is  competent  for  the 
Legislature  to  Impose  the  burden  of  taxation 
on  both  the  shares  of  stock  and  on  the  prop- 
erty of  the  corporation,  that  this  is  In  reality 
double  taxation,  and  that  a  fair  consideration 
of  all  the  provisions  of  the  law  on  the  sub- 
ject of  taxation  show  clearly  that  It  is  the 
policy  of  our  law  to  avoid  double  taxation. 
It  is  pointed  out  In  support  of  this  view  that 
section  8411,  in  defining  what  the  term  "per- 
sonal property"  shall  include  for  the  purpose 
of  taxation,  declares,  "All  goods,  chattels  and 
effects  belonging  to  inhabitants  of  this  state 
situated  without  this  state,  except  property 
actually  and  permanently  invested  in  business 
in  another  state,  shall  not  be  included,"  and 
that  this  provision  was  inserted  in  the  law 
of  1891  for  the  purpose  of  avoiding  double 
taxation  on  property  so  situated.  While  it  Is 
clear  that  it  was  not  the  legislative  purpose 
to  include  such  property  thus  permanently 
invested  out  of  the  state  in  the  tax  list,  it 
Is  not  so  manifest  that  this  purpose  was  In- 
fluenced by  an  inclination  on  the  part  of  the 
Legislature  to  avoid  double  taxation.  It  will 
be  observed  that  the  exclusion  of  this  absent 
property  from  the  tax  list  is  not  made  to 
depend  upon  whether  it  is  taxed  in  a  foreign 
state  or  not.  If  actually  and  permanently 
Invested  there,  whether  taxed  or  not,  it  is  not 
personal  property  within  the  meaning  of  the 
tax  law;  and,  on  the  other  hand,  personal 
property  belonging  to  an  Inhabitant  of  this 
state,  situated  in  another  state,  but  not  per- 
manently Invested  there,  Is  subject  to  taxa- 
tion here,  regardless  of  the  fact  that  It  may 
have  been  taxed  In  the  foreign  state  for  its 
full  value,  so  that  these  provisions  of  the  law 
are  not  very  convincing  proofs  of  a  policy  on 
the  part  of  the  Legislature  to  avoid  the  tax- 
ation here  of  property  that  might  also  be  sub- 
ject to  taxation  in  a  foreign  state. 

It  is  further  urged  by  appellant  that  the 
law  as  it  existed  prior  to  the  enactment  of 
the  statute  In  question  was  different  upon 
this  subject,  and  that  this  sentence  quoted 
from  section  8411,  and  relied  upon  by  appel- 
lant as  exempting  the  property  In  question 
from  taxation,  first  appeared  in  the  tax  law 
of  1891;  that  prior  laws  upon  the  subject 
all  In  express  terms  related  to  the  capital 
stock  of  domestic  corporations,  and  by  no  con- 
struction could  be  held  to  apply  to  the  shares 
of  stock  in  foreign  corporations;  that  this 
change  in  the  language  of  the  law  is  a  mate- 
rial one,  and  that  from  the  change  In  the 
wording  of  the  statute  a  change  of  legisla- 
tive purpose  is  to  be  presumed.  We  recog- 
nize the  rule  of  construction  Invoked  by  ap- 
pellant, but  do  not  conceive  that  it  should 
be  accorded  controlling  influence  in  the  con- 
struction of  the  statute  under  considera- 


tion. The  evident  purpose  of  section  8411, 
referred  to,  is  not  the  exemption  of  property 
from  taxation.  Its  purpose  is  to  define  what 
property  is  included  in  the  terra  "personal 
property,"  as  used  In  the  taxing  law.  Its 
language  does  not  expressly  exempt  any 
property  from  taxation,  neither  that  of  cor- 
porations, foreign  or  domestic,  or  of  natural 
persons.  It  does  not  declare  that  stock  In  a 
domestic  corporation  shall  be  exempt  from 
taxation.  It  does  not  declare  that  shares  of 
stock  in  a  foreign  corporation  shall,  under 
any  circumstances,  be  exempt  from  taxa- 
tion. It  simply  declares  that  shares  in  cor- 
porations, all  the  property  of  which  is  tax- 
able to  the  corporation  itself,  shall  not  be 
assessed  to  the  shareholder,  and,  construing 
this  section  with  section  8422,  providing 
that  "all  corporate  property,  Including  cap- 
ital stock  and  franchises,  shall  be  assessed 
to  the  corporation,"  a  purpose  Is  clearly  evin- 
ced that  all  the  stock  In  corporations  shall 
be  subjected  to  taxation,  either  to  the  in- 
dividual owner  of  the  shares  or  to  the  cor- 
poration itself.  Had  it  been  the  legislative 
purpose  not  to  Include  for  taxation  the 
shares  of  stock  In  a  foreign  corporation, 
where  the  property  of  the  corporation  was 
assessed  In  another  state,  it  Is  difficult  to 
escape  the  conclusion  that  this  purpose  would 
have  been  manifested  by  a  proper  exception 
in  immediate  connection  with  the  legislative 
declaration  that  all  shares  of  stock  in  for- 
eign corporations,  except  banks,  should  be 
within  the  meaning  of  the  words,  "personal 
property,"  subject  to  taxation.  Banks  were 
excepted;  and  why  would  not  all  of  the 
exceptions  that  the  Legislature  Intended 
should  attach  to  this  class  of  property  be  in- 
cluded in  the  same  sentence?  If  it  was  in- 
tended that  shares  in  the  capital  stock  of  a 
foreign  corporation  should  stand  In  that  re- 
spect upon  the  same  footing  with  shares  in  a 
domestic  corporation,  why  was  not  the  same 
language  used  by  the  Legislature  in  ex- 
pressing that  purpose  that  was  used  with 
reference  to  domestic  corporations?  In  ar- 
riving at  the  purpose  and  intention  of  the 
Legislature  from  a  consideration  of  the  pro- 
visions of  section  8411,  standing  alone,  these 
considerations  raise  doubt  as  to  the  legisla- 
tive purpose  to  exclude  from  taxation  shares 
in  the  capital  stock  of  a  foreign  corporation 
owned  by  inhabitants  of  this  state,  where  all 
the  property  of  the  corporation  was  taxed 
in  a  foreign  state,  and  a  consideration  of  the 
subsequent  provisions  of  the  statute  on  the 
subject  leave  no  room  for  reasonable  doubt 
that  such  was  not  the  legislative  purpose. 
Those  sections  of  the  taxing  law  that  regu- 
late the  listing  and  return  of  property  for 
taxation,  that  provide  for  the  placing  of  the 
property  upon  the  tax  duplicate,  and  the 
collection  of  the  taxes  give  a  more  correct 
and  reliable  view  of  the  legislative  purpose 
in  this  respect  than  are  afforded  by  the  pro- 
visions of  section  8411,  whose  purpose  it  was 
to  define  the  meaning  of  the  term  "personal 


Digitized  by  Google 


812  82  NORTHEASTERN  REPORTER.  (tod. 


property."  Wesson  v.  First  Nat.  Bank,  107 
Ind.  212,  8  N.  E.  97.  It  is  these  provisions  of 
the  law  that  place  the  property  upon  the 
tax  duplicate,  and  that  duplicate  as  a  war- 
rant in  the  hands  of  the  treasurer,  imposing 
upon  him  the  duty  of  enforcing  the  pay- 
ment of  the  taxes  assessed.  It  is  not  to  be 
presumed  that  the  Legislature  would  re- 
quire the  placing  of  property  on  the  tax  du- 
plicate, and  require  the  officer  to  proceed  to 
collect  the  taxes  assessed  against  It,  if  It  did 
not  intend  that  such  property  should  be  sub- 
ject to  taxation.  The  provisions  of  section 
8400,  requiring  the  taxpayer  to  make  a  list 
and  schedule  of  bis  property  for  taxation, 
and  in  that  schedule  to  set  forth  "all  shares 
In  foreign  corporations  other  than  banks," 
and  to  place  a  value  upon  such  shares,  con- 
nected as  it  is  with  the  provisions  requiring 
the  taxpayer  to  set  forth  all  shares  in  other 
corporations  organized  under  the  laws  of  this 
state,  when  the  property  of  such  corpora- 
tion is  not  exempt  by  some  law,  or  Is  not 
taxable  to  the  corporation  Itself,  and  the 
cash  value  of  such  shares,  manifests  a  clear 
Intent  and  purpose  upon  the  part  of  the  Leg- 
islature to  distinguish  between  shares  of 
stock  in  a  foreign  corporation  and  shares  of 
stock  In  a  domestic  corporation,  and  to  sub- 
ject all  shares  of  stock  in  foreign  corpora- 
tions, except  stock  in  banks,  to  taxation  in 
this  state.  This  purpose  is  emphasized  by 
the  requirements  of  section  8463,  which  pro- 
vides the  blank  form  of  tax  lists,  one  of  the 
Items,  No.  8  in  the  list,  reading  as  follows: 
"All  shares  of  stock  In  any  corporation  form- 
ed outside  of  this  state,  and  also  all  shares 
of  stock  In  any  corporation  formed  in  this 
state,  and  conducting  its  business  outside  of 
this  state."  It  is  from  these  tax  lists,  thus 
made  out.  that  the  assessor  is  required  to 
make  his  return  to  the  county  auditor,  and 
from  this  source  alone  are  the  taxes  charg- 
ed upon  the  tax  duplicate  of  the  county  up- 
on personal  property  drawn. 

It  Is  suggested  by  appellant  that  the  sev- 
eral sections  of  the  statute  under  considera- 
tion can  be  harmonized  by  holding  that  the 
provisions  of  sections  8460  and  8463,  above 
alluded  to,  were  Inserted  in  the  act  either 
for  statistical  purposes,  or  for  the  purpose 
of  putting  the  assessor  upon  inquiry,  and 
furnishing  information  to  him  by  which  he 
might  ascertain  whether  or  not  the  shares  of 
stock  in  foreign  corporations  owned  by  in- 
habitants of  this  state  were  or  were  not  sub- 
ject to  taxation.  This  theory  Is  wholly  un- 
tenable. There  is  an  express  provision  of 
the  statute  governing  the  gathering  of  statis- 
tics, in  which  it  is  made  the  duty  of  the 
state  statistician  to  furnish  the  auditor  with 
a  form  for  blanks  for  the  collection  of  such 
information  as  may  be  necessary  for  the 
bureau  of  statistics.  It  is  the  duty  of  the 
county  auditor  to  provide  such  blanks  and 
deliver  the  same  to  the  assessor  at  the  same 
time  he  delivers  to  him  the  blank  assess- 
ments for  taxation-  The  blanks  required  by 


law  for  statistical  purposes  are  entirely  dis- 
tinct, and  have  no  relation  whatever  to  the 
assessment  of  property  for  taxation.  These 
lists  are  required  to  be  furnished  for  the 
purposes  of  taxation,  and  for  no  other  pur- 
pose. There  Is  no  law  making  It  the  duty 
of  the  township  assessor,  or  of  any  other 
public  officer,  to  investigate  the  laws  of 
foreign  states  to  ascertain  whether  or  not 
property  in  this  state  is  subject  to  taxation 
in  such  foreign  state.  It  is  utterly  unrea- 
sonable to  suppose  that  the  taxpayer  is  re- 
quired to  list  all  his  shares  of  stock  in  for- 
eign corporations,  not  for  the  purpose  of  tax- 
ation, but  for  the  purpose  of  enabling  the  as- 
sessor to  ascertain  whether  or  not  they  were 
subject  to  taxation.  The  assessor  is  requir- 
ed to  take  the  list  as  he  finds  it,  and  to  make 
up  the  assessment  from  that  list,  and  return 
It  to  the  auditor  as  property  subject  to  tax- 
ation; and,  In  view  of  these  provisions  and 
the  purpose  of  these  sections  of  the  laws  In 
reference  to  the  listing  and  assessment  of 
persona]  property,  we  cannot  escape  the  con- 
clusion that  it  was  the  intention  of  the  Leg- 
islature that  all  shares  of  stock  in  foreign 
corporations,  owned  by  inhabitants  of  this 
state,  should  be  assessed  for  taxation,  re- 
gardless of  whether  the  property  of  the  cor- 
poration was  taxed  in  a  foreign  state  or  not 
The  provision  of  section  8411,  referred  to 
and  relied  upon  by  appellant  as  exempting 
the  shares  of  stock  involved  in  this  case 
from  taxation,  to  the  effect  that,  where  all 
the  property  belonging  to  the  corporation 
was  assessed  to  the  corporation,  the  shares 
of  stock. shall  not  be  assessed  to  the  holder, 
was  evidently  intended  to  apply  to  those  cor- 
porations which  could  be  assessed  under  the 
law  the  Legislature  was  then  engaged  in 
enacting.  It  Is  simply  a  complement  of  the 
previous  provision  found  in  the  same  section, 
to  the  effect  that  the  term  "personal  proper- 
ty" should  include  all  shares  in  corporations 
organized  under  the  laws  of  this  state,  when 
the  property  of  such  corporation  is  not  ex- 
empt, or  is  not  taxable  to  the  corporation  it- 
self. 

Numerous  authorities  are  cited  to  estab- 
lish the  proposition  that  taxation  of  the 
shares  in  the  capital  stock  of  a  corporation, 
and  taxation  of  the  property  of  the  corpora- 
tion, is  double  taxation,  and  that  donble  tax- 
ation Is  not  to  be  presumed,  and  that  the  tax 
laws  are  not  to  be  construed  so  as  to  Impose 
double  taxation,  unless  the  Legislature  has 
unmistakably  so  enacted.   We  recognize  the 
correctness  of  appellant's  position  upon  this 
question,  and  the  force  of  the  authorities 
cited;  but,  conceding  it  to  be  the  law,  we 
still  conclude  that  these  provisions  of  the 
law  to  which  we  have  referred  show  an 
unmistakable  legislative  purpose  to  assess 
shares  of  stock  In  nonresident  corporations 
for  taxation,  although  It  may  result  In  don- 
ble taxation.    Numerous  authorities  are  cit- 
ed from  the  various  states,  particularly  New 
York,  New  Hampshire,  and  Vermont,  to  sus- 
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tain  appellant's  contention  that  tinder  our 
statute  this  stock  Is  exempt  from  taxation 
bere.  All  of  these  decisions  were  based  up- 
on statutes  entirely  different  In  effect  and 
manifest  purpose  from  the  law  In  this  state, 
and  we  cannot  regard  them  as  in  point 
Judgment  affirmed. 


(230  111.  610.) 

PEARSON  t.  HANSON  et  aL 

(Supreme  Court  of  Illinois.  Oct  23.  1907. 
Rehearing  Denied  Dec  10,  1907.) 

L  Wills— Construction— Vested  Estate. 

Under  a  will  giving  property  in  trust  to 
invest  and  manage,  and  during  the  first  10  years 
after  testator's  death  to  pay  annually  one  half 
the  net  income  to  the  four  children  of  testator's 
'deceased  brother,  share  and  share  alike,  the  re- 
maining half  of  the  income  to  be  added  to  the 
principal,  and  at  the  end  of  10  years  to  so  pay 
to  them  one  half  the  principal,  and  at  the 
end  of  20  years  the  remainder  of  the  property, 
with  provision  that  if  any  of  the  four  legatees 
should  die  before  the  time  for  any  such  pay- 
ments, the  share  of  the  deceased  should  be  paid 
to  bis  or  her  heirs,  the  estates  of  the  four  bene- 
ficiaries vested  on  the  death  of  the  testator,  so 
that  one  of  them,  though  dying  before'  the  time 
for  distribution,  could  bequeath  his  share ;  there 
being  nothing  to  show  that  the  controlling  pur- 
pose of  testator  in  fixing  on  a  future  time  for 
the  beneficiaries  coming  into  enjoyment  of  their 
estate  was  personal  to  them,  rather  than  for  the 
convenience  of  the  property,  though  one  of  the 
four  beneficiaries  was  a  distracted  person,  and 
smother  was  deaf  and  dumb  from  birth. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §  1481.] 

ft.  Wills—  Spendthrift  Trusts— Creation. 

A  spendthrift  trust  is  not  created  by  a  will 
giving  property  to  a  trustee  to  invest  and  man- 
age, and  during  the  first  10  years  after  testa- 
tor's death  to  pay  half  the  income  to  the  four 
children  of  testator's  deceased  brother,  adding 
the  other  half  of  the  income  to  the  principal, 
and  at  the  end  of  10  years  to  pay  half  the  prin- 
cipal to  said  children,  and  at  the  end  of  20  years 
the  remainder  of  the  property. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
Tol  49,  Wills,  |  1585.] 

Appeal  from  Circuit  Court,  Cook  County; 
O.  A.  Carpenter,  Judge. 

Suit  between  Anna  Maria  Pearson  and 
Christian  H.  Hanson  and  others.  From  an 
adverse  decree,  said  Pearson  appeals.  Re- 
versed and  remanded. 

This  Is  a  bill  filed  to  obtain  a  construction 
of  the  last  will  of  Andrew  Peterson.  Only 
legal  questions  are  Involved.  The  will  dis- 
posed of  both  real  estate  and  personal  prop- 
erty ;  hence  the  appeal  Is  to  this  court  The 
testator  died  January  19,  1899,  and  his  will, 
which  was  dated  August  4,  1898,  was  admit- 
ted to  probate  February  23,  1899.  The  testa- 
tor left  neither  widow  nor  lineal  descendants. 
His  nearest  relatives  and  principal  benefici- 
aries under  his  will  were  two  nephews,  Har- 
old P.  Pearson  and  James  A.  Peterson,  and 
two  nieces,  Nina  M.  Pearson  and  Josephine 
Kaywood  (N6e  Peterson).  The  only  clauses  of 
the  will  which  are  necessary  to  be  considered 
In  determining  the  questions  Involved  are  the 
following : 

"Paragraph  L  I  give,  devise  and  bequeath 


the  death  membership  arising  from  my  mem- 
bership of  the  Chicago  Stock  Exchange,  also 
all  the  remainder  of  my  estate,  real,  personal 
and  mixed,  of  which  I  may  die  seized  or  pos- 
sessed, to  the  State  Bank  of  Chicago,  to  have, 
possess  and  hold  the  same,  to  It  its  successor 
or  successors,  as  hereinafter  provided,  from 
the  date  of  my  decease  until  the  final  distribu- 
tion thereof  as  hereinafter  provided,  in  trust 
nevertheless,  for  the  uses  and  purposes  and 
upon  the  trusts  and  subject  to  the  provisions 
hereinafter  expressed  and  declared,  that  is  to 
say: 

"(1)  To  pay  all  my  Just  debts  and  funeral 
expenses ;  and  in  this  connection  it  is  my  desire 
that  my  remains  be  burled  in  my  lot  In  Oak- 
wood  cemetery,  next  to  those  of  my  deceased 
beloved  wife,  Josephine  B.  Peterson;  that  a 
headstone  similar  to  the  one  upon  my  wife's 
grave  be  erected  upon  my  grave  and  that  my 
name  be  Inscribed  upon  the  monument  on  the 
said  lot ;  that  my  said  trustee  expend  the  nec- 
essary money  for  keeping  in  good  order  the 
graves  of  my  said  wife  and  of  myself  and  al- 
so my  said  cemetery  lot 

"(2)  To  have,  hold,  manage,  possess,  collect 
Invest  and  re-Invest  upon  the  advice  and  un- 
der the  direction  and  control  of  my  executors, 
their  survivor  or  survivors,  successor  or  suc- 
cessors, all  of  my  said  estate,  real,  personal 
or  mixed;  to  collect  the  Issues  and  profits 
thereof;  to  keep  the  real  estate  insured  and 
In  repairs.  - 

"(8)  To  pay  out  of  said  trust  estate,  as  soon 
as  my  executors,  their  survivor  or  survivors, 
successor  of  successors,  find  that  there  is  suf- 
ficient cash  on  hand  in  the  said  trust  estate 
for  such  purpose  the  special  bequests  shall  be 
paid  In  their  alphabetical  order. 

"(4)  During  the  first  ten  (10)  years  after 
my  death  to  pay  once  a  year,  and  upon  the 
date  of  the  anniversary  of  my  death  unless  it 
should  fall  on  Sunday,  and  in  that  event  on 
the  Monday  succeeding,  one-half  (%)  of  the 
net  amount  of  all  annual  issues  and  profits  of 
the  said  trust  estate  to  the  four  children  of 
my  deceased  brother,  Nils  P.  Pearson,  name- 
Ijt  Harold  P.  Pearson,  Nina  M.  Pearson, 
James  A.  Peterson  and  Mrs.  Josephine  Kay- 
wood, (nee  Peterson,)  shore  and  share  alike. 
If  any  of  the  said  four  legatees  should  die 
during  the  said  ten  (10)  years,  then  the  share 
of  the  deceased  of  the  annual  issues  and  prof- 
its hereinbefore  provided  shall  be  paid  to  the 
heir  or  helrs-at-Iaw  of  such  deceased  legatee. 
I  direct  that  the  remaining  one-half  (%)  of 
the  net  amount  of  the  said  annual  Issues  and 
profits  shall,  during  the  said  ten  (10)  years,  be 
added  to  the  principal  of  the  said  trust  fund 
for  re-Investment  in  the  manner  as  directed 
in  2  of  this  first  paragraph  of  this  my  last 
will  and  testament  In  accumulation  of  eald 
trust  fund.   •   •  * 

"Paragraph  2.  I  direct  that  at  the  expira- 
tion of  ten  (10)  years  from  my  death  one- 
half  (%)  of  the  trust  fund  created  by  the 
first  paragraph  of  this  my  last  will  and  tes- 
tament shall  be  distributed  and  paid  to  the 
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four  children  of  my  deceased  brother,  Nils  P. 
Pearson,  namely,  Harold  P.  Pearson,  Nina  M. 
Pearson,  James  A.  Peterson  and  Mrs.  Jose- 
phine Kaywood,  (nee  Peterson,)  share  and 
share  alike ;  but  If  any  of  the  said  four  lega- 
tees be  then  dead,  then  and  in  that  event  the 
share  of  the  deceased  in  this  distribution 
shall  be  paid  to  his  or  her  helrs-at-law. 

"Paragraph  3.  I  direct  that  the  remaining 
one-half  (%)  of  the  trust  fund  created  by  the 
■first  paragraph  of  this  my  last  will  and  testa- 
ment, left  after  the  distribution  of  the  one- 
half  (%)  as  provided  by  the  second  paragraph 
hereof  has  taken  place,  shall  continue  to  re- 
main with  and  be  held  by  my  said  trustee,  the 
State  Bank  of  Chicago,  in  trust,  nevertheless, 
for  the  uses  and  purposes  and  upon  the  trusts 
and  subject  to  the  provisions  hereinafter  ex- 
pressed and  declared,  that  Is  to  say: 

"(1)  To  have,  hold,  manage,  possess,  collect, 
invest  and  re-invest,  upon  the  advice  and  up- 
on the  direction  and  control  of  my  executors, 
their  survivor  or  survivors,  successor  or  suc- 
cessors, all  of  the  said  trust  fund  created  by 
this  third  paragraph  of  this  my  last  will  and 
testament 

"(2)  To  collect,  invest  and  re-invest  all  the 
issues  and  profits  upon  the  trust  fund  created 
by  this  third  paragraph,  such  issues  and  prof- 
Its  to  be  added  to  this  trust  fund  for  its  ac- 
cumulation. 

"(3)  At  the  expiration  of  ten  (10)  years 
from  the  distribution,  as  provided  by  para- 
graph 2  of  this  will,  which  will  be  equal  to 
twenty  (20)  years  after  my  death,  I  direct 
that  the  trust  created  by  this  third  paragraph 
of  my  will  shall  be  dissolved,  and  that  the  re- 
mainder of  my  estate  shall  be  distributed  as 
provided  by  paragraph  4  of  this  my  last  will 
and  testament. 

"Paragraph  4.  At  the  dissolution  provided 
by  3  of  paragraph  3  hereof  of  the  trust  creat- 
ed by  said  paragraph  3,  I  direct  that  the  re- 
mainder of  my  estate  shall  be  divided,  dis- 
tributed and  paid  to  the  four  children  of  my 
deceased  brother,  Nils  P.  Pearson,  namely, 
Harold  P.  Pearson,  Nina  M.  Pearson,  James 
A.  Peterson  and  Mrs.  Josephine  KaywotfH, 
(nee  Peterson,)  share  and  share  alike,  but  if 
any  of  my  said  four  legatees  die  before  such 
final  distribution,  then  the  share  of  the  de- 
ceased shall  be  paid  to  his  or  her  helrs-at-law. 
All  distributions  provided  for  by  the  second 
and  fourth  paragraphs  of  this  my  last  will 
and  testament  shall  be  per  stirpes,  not  per 
capita." 

On  April  23,  1006,  Harold  P.  Pearson,  one 
of  the  beneficiaries,  died,  leaving  a  will,  dat- 
ed July  28,  1808,  devising  all  his  property, 
real  and  personal,  to  his  mother,  with  a  de- 
vise over  to  his  sister  Nina  Pearson  in  case 
his  mother  did  not  survive  him.  Harold  P. 
Pearson  having  died  before  the  first  period  of 
distribution  under  paragraph  2  of  the  will  of 
Andrew  Peterson,  a  question  has  arisen 
whether  the  share  of  Harold  P.  Pearson  in 
the  annual  distribution  of  accumulations  un- 
der clause  4  of  paragraph  1,  and  his  one- 


fourth  part  of  the  one-half  of  the  corpus  dis- 
tributable at  the  end  of  10  years  under  para- 
graph 2,  and  his  one-fourth  Interest  in  the 
final  distribution  at  the  end  of  20  years  to  be 
distributed  under  clauses  3  and  4  of  para- 
graph 3,  shall  be  paid  to  Anna  Maria  Pear- 
son as  sole  legatee  under  the  will  of  Harold 
P.  Pearson,  or  paid  to  the  legal  heirs  of  said 
Harold  P.  Pearson.  Anna  Maria  Pearson  con- 
tends that  under  the  will  of  Andrew  Peterson 
her  son  Harold  P.  Pearson  took  a  vested  and 
a  devisable  interest,  which  passed  under  his 
will  to  her,  while  the  heirs  of  Harold  con- 
tend that  no  Interest  vested  in  the  devisees 
under  Peterson's  will  until  the  expiration  of 
ten  years,  when  one-half  vested  and  the  re- 
mainder of  the  estate  did  not  vest  until  the 
expiration  of  20  years  from  Peterson's  death. 
The  circuit  court  construed  the  will  in  accord- 
ance with  appellees'  contention,  and  ordered 
the  trustee  to  pay  Harold's  share,  both  in  the 
Income  and  the  principal,  to  the  legal  heirs  of 
Harold  P.  Pearson.  Anna  Maria  Pearson  ap- 
peals to  this  court,  and  assigns  error  upon  the 
construction  given  to  the  will  of  Andrew  Pe- 
terson. 

Wolseley  &  Barker  (Henry  W.  Wolseley,  of 
counsel),  for  appellant  James  A.  Peterson, 
for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  court  below  held  that  the  in- 
terest of  the  devisees  under  the  will  of  An- 
drew Peterson  was  contingent  on  the  devisees 
being  alive  at  the  periods  of  distribution,  and 
that,  Harold  having  died  before  either  of 
such  periods  was  reached  had  no  devisable 
interest,  hence  his  mother  took  nothing  under 
his  will.  Oases  of  a  present  vesting  of  title 
where  the  enjoyment  in  possession  is  post- 
poned are  often  difficult  to  distinguish  from 
cases  where  the  title  is  only  to  vest  on  some 
future  contingency  which  may  or  may  not 
happen.  In  determining  this  question,  the 
legally  expressed  Intention  of  the  testator  as 
found  within  the  four  corners  of  the  will 
must  be  the  chart  and  guide  of  the  court 
That  this  great,  fundamental  rule  may  pre- 
vail and  the  property  of  the  testator  take  the 
posthumous  course  Intended  by  the  owner 
other  rules  are  made  and  unmade.  One  test 
given  for  the  decision  of  the  question  is  to 
consider  the  object  of  the  testator  in  fixing 
upon  a  future  period  for  the  devisee  to  come 
Into  the  enjoyment  of  the  estate.  If  it  ap- 
pears that  the  controlling  purpose  was  per- 
sonal to  the  devisee,  then  the  estate  will  not 
vest  until  the  time  appointed,  and  is  con- 
tingent upon  the  devisee  being  alive  when  the 
time  designated  is  reached.  The  leading  case 
in  England  on  this  subject  Is  Leake  v.  Rob- 
inson, 2  Mer.  363,  which  is  extensively  quoted 
by  this  court  in  Howe  v.  Hodge,  152  111.  252, 
275,  38  N.  E.  108a  Many  other  cases  may 
be  found  applying  this  test.  The  other 
branch  of  the  rule  is  that,  If  the  payment 
was  postponed  for  the  convenience  of  the 
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roperty  or  fund,  then  there  is  an  immediate 
?stlng  of  the  title  and  the  postponement 
ierely  respects  the  time  of  enjoyment,  even 
lough  there  be  no  other  gift  than  the  gen- 
•al  direction  to  pay  or  distribute  at  the  ap- 
■>inted  time.  The  distinction  which  we  have 
sove  sought  to  point  out  will  be  made  clear 
r  a  quotation  from  Scofleld  v.  Olcott,  120 
1.  362,  11  N.  E.  351.  On  page  373  of  120 
I.,  page  353  of  11  N.  E.,  this  court  said: 
But,  even  though  there  be  no  other  gift  than 
i  the  direction  to  pay  or  distribute  in  futuro, 
?t  If  such  payment  or  distribution  appear  to 
?  postponed  for  the  convenience  of  the  fund 
•  property,  as  where  the  future  gift  is  post- 
>ned  to  let  In  some  other  interest,  for  In- 
ance,  if  there  is  a  prior  gift  for  life  or  a  be- 
iiest  to  trustees  to  pay  debts,  *  *  *  the 
ft  In  remainder  vests  at  once  and  will  not 
i  deferred  until  the  period  In  question.  But, 
here  the  payment  is  deferred  for  reasons 
irsonal  to  the  legatee,  the  gift  will  not 
jst  until  the  appointed  time.  2  Jarman  on 
'ills  (R.  &  T.'s  Ed.)  458;  Theobald's  Law  of 
'ills,  412.  Thus  a  gift  to  a  person  If  or 
hen  he  shall  attain  a  certain  age  will  not 
ist  until  the  age  is  attained.  Id.  In  other 
ords,  if  the  reason  for  the  postponement 
the  position  of  the  fund,  the  bequest  In 
>mainder  vests  at  once;  but,  If  it  is  the 
>sition  of  the  legatee,  the  remainder  is  con- 
ngent  In  re  Bennett's  Trusts,  3  Kay  &  J. 
*0." 

The  case  at  bar  was  heard  on  the  bill, 
iswer  and  a  stipulation.  The  stipulation 
•cites  that  "Josephine  Kaywood  is  a  dis- 
•acted  person,  and  that  Nina  M.  Pearson 
lson  is  married,  and  Is  deaf  and  dumb  from 
rth."  The  unfortunate  condition  of  two 
'  the  devisees  under  the  will  Is  introduced 
>r  the  purpose  of  supplying  a  basis  for  the 
aim  that  the  testator,  in  postponing  the 
sriod  of  enjoyment,  did  so  out  of  considera- 
ons  personal  to  the  unfortunate  devisees, 
hese  facts  being  in  the  record  by  agreement, 
i  question  is  made  as  to  the  admissibility 
'  circumstances  outside  the  will  itself  to 
scover  the  intention  of  the  testator.  Con- 
;ding  the  right  of  the  parties  to  have  these 
ctrinsic  circumstances  considered,  we  fall 

►  see  any  force  in  them.  There  is  no  reason 

>  suppose  that  the  testator  hoped,  believed, 
r  anticipated  that  the  condition  of  these 
?visees  would  be  any  different  at  the  end  of 
le  10  or  20  years  than  at  the  date  of  his 
?ath.  Their  incapacity  to  manage  the  es- 
ite,  if  it  existed,  was  of  a  permanent  char- 
ter, and  can  afford  no  rational  explana- 
on  why  the  testator  fixed  a  future  date  for 
le  enjoyment  of  the  devise.  Again,  the 
•atator  limits  the  time  of  enjoyment  of  the 
:her  two  devisees,  as  to  whom  this  argument 
oes  not  apply,  to  the  same  time  and  man- 
er  as  to  the  two  unfortunate  ones.  If  any 
rgument  can  be  drawn  from  these  extrinsic 
icts,  it  seems  to  us  quite  as  reasonable  to 
include  that  the  unfortunate  condition  of 
lese  two  devisees,  and  their  inability  to  ac- 


cumulate property  and  provide  for  themselves 
and  their  heirs  may  have  had  some  influence 
on  the  testator  in  leading  him  to  vest  in 
them  a  portion  of  his  estate  absolutely.  But 
we  do  not  regard  this  matter  as  having  any 
controlling  weight  either  way.  The  law  fa- 
vors the  vesting  of  estates,  and  In  cases  of 
doubt  the  construction  will  be  adopted  which 
leads  to  that  result  An  estate  is  vested 
when  there  Is  an  Immediate  right  of  present 
enjoyment  or  a  present  fixed  right  of  future 
enjoyment  It  carries  with  It  the  seisin  In 
law  or  In  equity,  according  to  the  character 
of  the  estate,  and  takes  effect  In  interest 
and  right  immediately  on  the  death  of  the 
testator,  although  It  may  not  take  effect  in 
possession  and  enjoyment  until  the  death  of 
a  life  tenant  or  the  termination  of  another 
particular  estate.  Scofleld  v.  Olcott,  supra. 
In  the  case  at  bar  there  Is  nothing  dubious 
or  uncertain  about  the  devise.  The  testator 
has  with  unusual  clearness  expressed  the 
purpose  to  give  the  residue  of  his  estate  to 
the  four  persons  named,  and  It  is  specially 
provided  in  each  clause  referring  to  the  dis- 
tribution that  the  share,  of  any  of  the  dev- 
isees who  may  die  before  the  time  appointed 
for  the  several  distributions  shall  be  paid  to 
the  legal  heirs  of  such  deceased  devisee. 
The  expressions  used  in  the  different  clauses 
are  not  Identical,  but  there  is  no  Indication 
that  the  testator  meant  to  convey  a  different 
meaning  by  the  slight  changes  to  be  found  in 
the  different  clauses.  In  our  opinion  the 
testator  Intended  to  vest  the  title  in  fee 
in  each  of  the  devisees  to  an  equal  share  of 
the  residue  of  his  estate,  and  the  several 
clauses  providing  for  the  legal  heirs  to  take 
In  case  any  devisee  should  die  is  only  a  fur- 
ther manifestation  that  the  interest  intended 
to  pass  was  the  absolute  title  and  right  com- 
plete and  perfect  In  all  respects,  except  the 
enjoyment  in  possession  was  postponed  for  a 
limited  but  certain  and  fixed  time. 

It  is  said  by  the  appellees  that  the  devise 
here  should  be  held  to  be  a  spendthrift  trust 
There  is  nothing  in  the  will  that  has  any  re- 
semblance to  a  spendthrift  trust,  and,  if 
there  were,  we  know  of  no  decision  that  has 
gone  to  the  extent  of  holding  that  a  testator 
can  do  more  than  to  exempt  the  devise  from 
the  rights  of  creditors  of  the  devisee.  That 
a  devise  can  be  made  under  the  rule  that  will 
exempt  the  estate  from  the  creditors  of  the 
devisee  has  been  established  in  this  state  ever 
since  the  case  of  Steib  v.  Whitehead,  111  111. 
247,  was  decided;  but  to  hold  that  a  tes- 
tator can  devise  an  estate  and  at  the  same 
time  exempt  such  estate  from  the  law  of  de- 
vise and  alienation  is  to  say  that  a  testator 
can  give  and  not  give,  In  the  same  breath. 
Stelb  v.  Whitehead,  supra ;  Johnson  v.  Pres- 
ton, 226  111.  447,  80  N.  E.  1001. 

Our  conclusion  is  that  the  estate  vested 
In  the  devisee  upon  the  death  of  the  testator 
and  that  the  estate  was  a  devisable  interest ; 
hence  under  the  will  appellant  succeeded  to 
all  the  rights,  title,  and  interest  of  her  de- 
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ceased  son,  both  as  to  the  corpus  and  the  In- 
come thereof. 

The  decree  of  the  circuit  court  is  reversed 
and  the  cause  remanded,  with  directions 
to  enter  a  decree  In  conformity  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


(230  111.  618) 

BRENOCK  et  al.  v.  BRENOCK. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec.  10,  1907.) 

Wiixs  —  Construction  —  Estate  Devised  — 

Bask  Fee. 

Testatrix  devised  her  residuary  estate  to  two 
sons  named,  to  be  equally  divided  between  them, 
and.  in  case  of  the  death  of  one  of  the  sons  with- 
out issue,  then  his  share  should  revert  to  the 
other,  and  his  heirs  and  assigns,  forever,  subject 
to  the  dower  interest  of  the  deceased  son's  widow, 
should  she  survive.  Held,  that  the  death  of  the 
son  should  not  be  construed  as  limited  to  a 
death  during  the  lifetime  of  testatrix,  but  a 
death  at. any  time  without  issue,  and  that  he 
therefore  took  a  base  fee  in  the  property. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §§  1351-1854,  1514-1518.] 

Appeal  from  Superior  Court,  Cook  County; 
W.  M.  McEwen,  Judge. 

Bill  by  John  Brenock  against  Margaret 
Brenock  and  others  for  partition.  From  a 
decree  In  favor  of  complainant,  defendants 
Margaret  and  Martin  Brenock  appeal.  Re- 
versed and  remanded. 

Bowersock  &  Stllwell,  for  appellants.  Dar- 
row,  Masters  &  Wilson,  for  appellee. 

PER  CURIAM.  Patrick  Brenock  died  in 
March,  1897,  leaving  a  will,  which  was  ad- 
mitted to  probate,  the  second  paragraph  of 
which  is  as  follows:  "Second.  After  the  pay- 
ment of  such  funeral  expenses  and  debts,  I 
give,  devise  and  bequeath  unto  my  beloved 
sons,  Martin  Brenock  and  John  Brenock,  all 
of  the  property,  real  and  personal,  and  ef- 
fects of  every  name,  kind  and  nature  which 
I  now  have,  may  die  possessed  of  or  may  be 
entitled  to,  to  be  equally  divided  between 
them,  share  and  share  alike;  but  In  case  of 
the  death  of  the  said  John  Brenock,  my  be- 
loved son,  without  issue,  then  it  is  my  will 
that  his  share  of  the  estate  left  by  me  shall 
revert  to  the  said  Martin  Brenock,  my  be- 
loved son,  and  his  heirs  and  assigns  forever, 
subject  to  the  dower  Interest  of  his,  the  said 
John  Brenock'8,  wife,  should  she  survive." 
Martin  Brenock  afterward  conveyed  his  un- 
divided Interest  to  a  third  person,  who  con- 
veyed it  to  Margaret  Brenock,  Martin's  wife. 
Subsequently  John  Brenock,  who  has  never 
had  any  issue,  filed  a  bill  for  the  partition 
of  the  real  estate  devised  by  the  second 
clause  of  the  will,  claiming  to  be  a  tenant 
in  common  with  Margaret  Brenock  thereof 
in  fee  simple.  Margaret  Brenock  and  her 
husband  Insist  that  the  estate  devised  to 
John  is  a  qualified  fee,  terminable  upon  his 
death  without  issue.  From  a  decree  finding 
that  the  complainant  was  the  owner  of  one- 


half  the  premises  In  fee  simple,  Margaret 
Brenock  and  Martain  Brenock  have  appeal- 
ed to  this  court 

The  only  question  presented  Is  whether 
the  words  of  the  will  in  regard  to  the  death 
of  John  Brenock  without  Issue  refer  to  his 
death  in  the  lifetime  of  the  testator  or  at 
any  time.  The  same  question  arose  In  the 
cases  of  Flfer  v.  Allen,  81  N.  E.  1105,  Crock- 
er y.  Van  Vlissingen,  82  N.  E.  614,  and  Car- 
penter v.  Sangamon  Loan  &  Trust  Co.,  82  N. 
E.  418  The  language  of  the  wills  in  con- 
troversy In  all  those  cases  was  substantially 
identical,  In  the  particular  mentioned,  with 
that  of  this  will,  and  It  was  held  that  the 
devise  over  took  effect  upon  the  death,  under 
the  circumstances  mentioned,  of  the  first  tak- 
er at  any  time,  whether  before  or  after  the 
death  of  the  testator.  That  conclusion  is  de- 
cisive of  this  case,  and  the  decree  of  the  su- 
perior court  of  Cook  county  will  therefore  be 
reversed,  and  the  cause  remanded  to  that 
court 

Reversed  and  remanded. 

(280  in.  *«) 

KASPAR  v.  PEOPLE. 

(Supreme  Court  of  Illinois.   Oct  23,  1907.  Re- 
hearing Denied  Dec  10,  1907.) 

1.  guabdia.n  and  wabd — bonds— dlschabgi 
of  Subeties — Statutes — Construction. 

Act  March  13,  1874,  entitled  an  act  to  re- 
vise the  law  in  relation  to  official  bonds,  as 
amended  in  1879  (Hurd's  Rev.  St.  1905,  c.  103). 
does  not  so  far  as  it  provides  for  the  release  of 
sureties  on  official  bonds,  apply  to  guardians' 
bonds. 

2.  Same— New  Bond— Effect. 

A  new  bond  given  by  a  guardian  under  Act 
July  1,  1872,  §  35  (Hurtfs  Rev.  St.  1905,  c.  64), 
authorizing  the  county  court  to  require  a  guard- 
ian to  give  additional  security,  does  not  dis- 
charge the  sureties  on  a  prior  bond. 

3.  Same— Additional  Security. 

At  common  law,  the  surety  of  a  trustee  can- 
not require  the  trustee  to  give  additional  secur- 
ity or  counter  security,  and  on  failure  to  give 
such  security  have  the  trustee  removed,  and  a 
guardian  sustains  the  relation  of  trustee  to  bis 
ward. 

4.  Same— Release  of  Subett. 

The  power  of  the  probate  court  to  release 
the  surety  on  a  guardian's  bond  is  statutory, 
and  under  Act  May  11,  1877  (Hurd's  Rev.  St 
1905,  c.  103),  providing  that  when  a  surety  on 
a  guardian's  bond  desires  to  be  released  he  shall 
petition  for  release,  and  on  notice  to  the  guard- 
ian the  court  shall  compel  him  to  settle  his  ac- 
counts and  file  a  new  bond,  etc.,  the  giving  of 
a  new  bond  does  not  release  the  surety  on  a 
prior  bond,  unless  the  surety  petitions  for  his 
discharge  and  the  guardian  on  notice  settles  h» 
account  and  a  new  bond  is  approved  and  the 
surety  on  the  prior  bond  is  discharged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Guardian  and  Ward,  |  612.] 

5.  Same. 

Any  contract  between  a  retiring  guardian 
and  bis  successor  with  reference  to  assets  in 
the  hands  of  the  retiring  guardian  does  not  effect 
a  release  of  the  sureties  of  the  retiring  guardian. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  {  607-1 

6.  Same. 

A  retiring  guardian  and  his  successor  con- 
tracted as  to  assets  in  the  hands  of  the  retiring 
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rdian.  The  ward,  on  coming  of  age,  received 
part  settlement  the  amount  realized  from 
the  property  received  from  the  retiring  guardian. 
The  probate  court  approved  the  action  of  the 
successor  in  receiving  from  the  retiring  guardian 
the  property  in  question.  Held,  that  the  sure- 
ties of  the  retiring  guardian  were  not  thereby 
discharged. 

7.  Same. 

The  sureties  of  a  guardian  are  bound  by 
lawful  orders  of  the  probate  court,  but  they  can- 
not rely  on  an  unlawful  order  to  effect  their 
release  on  the  guardian's  bond. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Guardian  and  Ward,  §  617.] 

8.  Judgment— Res  Judicata. 

One  cannot  try,  in  an  action  at  law,  issues 
determined  adversely  to  him  in  a  suit  in  equity. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  8  996.] 

9.  Guardian  and  Waed — Bonds.  . 

A  new  guardian's  bond,  running  to  the  peo- 
ple, and  conditioned  on  the  guardian  performing 
the  duties  of  his  office,  is  additional  security, 
and  is  not  a  counter  security,  though  the  guard- 
ian and  ward  act  does  not  give  the  form  of  a 
bond  to  be  taken  under  section  35  thereof 
(Uurd's  Rev.  St.  1905,  c  64),  authorizing  the 
court  to  require  a  guardian  to  give  additional 
security. 

10.  Same— Actions— Parties. 

A  surety  in  a  guardian's  bond  may  be  sued 
without  joining  the  guardian  and  co-surety. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  25,  Habeas  Corpus,  88  640-643.] 

11.  Dismissal  and  Nonsuit. 

Under  Practice  Act,  8  24  (Hurd's  Rev.  St 
1905,  c.  110) ;  providing  that  amendments  may 
be  made  discontinuing  as  to  any  joint  defend- 
ants, plaintiff,  in  an  action  on  a  guardian's  bond, 
may  dismiss  as  to  the  guardian  and  his  surety 
and  recover  judgment  against  the  co-surety, 
though  the  judgment  is  rendered  on  a  question 
of  law. 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  Appeal  from  Circuit  Court  Cook 
County;  Lockwood  Honorfi,  Judge. 

Action  by  the  people  against  William  Kas- 
par  and  others.  From  a  judgment  of  the 
Appellate  Court  affirming  a  judgment  for 
plaintiff  against  defendant  William  Kaspar, 
he  appeals.  Affirmed. 

Kraus,  Alschuler  &  Holden,  for  appellant 
John  F.  Holland  and  William  Sanders  Elliott, 
for  the  People. 

HAND,  C.  J.  This  was  an  action  of  debt 
commenced  In  the  circuit  court  of  Cook  coun- 
ty by  the  appellee,  against  the  appellant  and 
Josef  Lurie  and  Joseph  Babka,  upon  a  new 
guardian's  bond,  bearing  date  March  29, 1895. 
The  case  was  tried  upon  an  amended  declara- 
tion consisting  of  two  counts. 

The  first  count  was  in  the  following  form: 
"The  people  of  the  state  of  Illinois,  which 
sues  in  this  behalf  for  the  use  of  Joseph 
Sabath,  as  guardian  of  the  estate  of  Gott- 
lieb Lurie,  minor,  by  John  F.  Holland,  his 
attorney,  complains  of  Josef  Lurie,  William 
Kaspar,  and  Joseph  Babka,  defendants,  of 
a  plea  that  they  render  to  the  plaintiff,  for 
the  use  aforesaid,  the  sum  of  $50,000,  which 
they  owe  to  and  unjustly  detain  from  the 
plaintiff.  For  that  whereas,  at  the  April 
term,  1892,  of  the  probate  court  of  the  county 
82  N.E.-52 


aforesaid,  to  wit  April  25th,  one  Albert 
Lurie,  then  a  minor  above  the  age  of  14 
years,  the  brother  of  said  Gottlieb  Lurie  and 
Bertha  Lurie,  minors  under  the  age  of  14 
years,  personally  appeared  before  said  court 
and  petitioned  said  court  to  appoint  the 
said  Josef  Lurie  as  guardian  of  said  Albert 
Lurie,  Gottlieb  Lurie  and  Bertha  Lurie,  and 
thereupon  the  said  Josef  Lurie  was  approved 
and  appointed  as  guardian  of  the  persons 
and  estate  of  the  said  Albert  Lurie,  Gottlieb 
Lurie,  and  Bertha  Lurie,  and  the  same  court 
then  and  there  took  and  approved  a  bond  of 
the  said  Josef  Lurie,  with  Simon  Pick  and 
Frank  Zajicek  as  two  sufficient  sureties  in 
double  the  amount  of  the  personal  estate  of 
the  said  Albert  Lurie,  Gottlieb  Lurie,  and 
Bertha  Lurie,  and  six  times  the  amount  of 
the  gross  annual  income  of  their  real  estate, 
and  on  that  occasion  the  said  Josef  Lurie, 
Simon  Pick,  and  Frank  Zajicek,  then  and 
there,  by  their  writing  obligatory  bearing 
date  the  21st  day  of  April,  1892,  jointly  and 
severally  acknowledged  themselves  to  be 
held  and  firmly  bound  unto  the  plaintiff 
in  the  sum  of  $50,000  above  demanded  to  be 
paid  to  the  plaintiff,  which  said  writing  oblig- 
atory was  and  is  subject  to  a  certain  condi- 
tion thereunder  written,  to  the  effect  that  if 
the  said  Joseph  Lurie  should  faithfully  dis- 
charge the  office  and  trust  of  said  guardian  of 
the  said  Albert  Lurie,  Gottlieb  Lurie,  and 
Bertha  Lurie  according  to  law,  and  should 
make  a  true  inventory  of  all  the  real  and 
personal  estate  of  the  said  Albert  Lurie,  Gott- 
lieb Lurie,  and  Bertha  Lurie  that  should 
come  to  the  possession  or  knowledge  of  the 
said  Josef  Lurie  and  return  the  same  unto 
the  said  probate  court  at  the  time  required 
by  law,  and  should  manage  and  dispose  of  all 
such  estate  according  to  law  and  for  the  best 
interest  of  said  Albert  Lurie,  Gottlieb  Lurie, 
and  Bertha  Lurie,  and  should  faithfully  dis- 
charge his,  the  said  Joseph  Lurle's,  trust  in 
relation  thereto,  and  should  render  an  ac- 
count on  oath,  of  the  properly  in  the  hands 
of  him,  the  said  Josef  Lurie,  and  of  the  man- 
agement and  disposition  of  said  estate,  within 
one  year  after  his  appointment  and  at  such 
other  times  as  he  should  be  required  by  law 
or  directed  by  the  court,  and  upon  removal 
from  office  or  at  the  expiration  of  such  trust 
settle  his  account  In  said  court  or  with  the 
wards  or  their  legal  representatives,  and  pay 
over  and  deliver  all  the  estate,  title,  papers, 
and  effects  remaining  in  his  hands  and  due 
from  him  on  such  settlement  to  the  person  or 
persons  lawfully  entitled  thereto,  then  the 
writing  obligatory  should  be  void  and  other- 
wise should  remain  in  full  force  and  virtue, 
as  by  the  said  writing  obligatory  and  the 
conditions  thereof  remaining  affiled  In  the 
said  probate  court  will  appear ;  and  thereupon 
the  said  Josef  Lurie  then  and  there  took  upon 
himself  the  said  office  and  trust  of  guardian 
of  the  estate  of  said  Albert  Lurie,  Gottlieb 
Lurie,  and  Bertha  Lurie,  and  thenceforth  was 
such  guardian  until  the  14th  day  of  March, 
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1895,  and  on  said  last-mentioned  date  the 
said  Josef  Lurie,  being  such  duly  appointed 
and  qualified  guardian,  was  directed  by  said 
probate  court  of  Cook  county,  by  an  order  du- 
ly entered  by  said  court,  to  file  his  new  bond 
as  such  guardian,  and  the  said  Josef  Lurie 
afterwards,  on,  to  wit,  the  29th  day  of  March, 
1895,  in  compliance  with  the  said  order  of 
said  probate  court,  and  while  being  said  duly 
appointed  and  qualified  as  well  as  acting 
guardian  of  the  persons  and  estates  of  said 
Albert  Lurie,  Gottlieb  Lurie,  and  Bertha  Lu- 
rie, filed  his  guardian's  new  bond,  and  the 
said  court  then  and  there  took  and  approved 
a  guardian's  new  bond  of  the  said  Josef 
Lurie,  with  the  said  William  Kaspar  and 
Joseph  Babka  as  two  sufficient  sureties  In 
double  the  amount  of  the  personal  estate  of 
the  said  Albert  Lurie,  Gottlieb  Lurie,  and 
Bertha  Lurie,  and  six  times  the  amount  of 
the  gross  annual  Income  of  their  real  estate, 
according  to  the  form  of  the  statute,  etc.,  and 
on  that  occasion  they,  the  said  Josef  Lurie, 
William  Kaspar,  and  Joseph  Babka,  defend- 
ants, then  and  there,  by  their  writing  obliga- 
tory bearing  date  said  29th  day  of  March, 
1895,  Jointly  and  severally  acknowledged 
themselves  to  be  held  and  firmly  bound  unto 
the  plaintiff  in  the  sum  of  $50,000  above  de- 
manded to  be  paid  to  the  plaintiff,  which  said 
writing  obligatory  was  and  Is  subject  to  a 
certain  condition  thereunder  written,  to  the 
effect  that,  whereas,  the  said  Josef  Lurie, 
as  guardian  of  the  persons  and  estates  of 
Albert  Lurie,  Gottlieb  Lurie,  and  Bertha  Lu- 
rie, minors,  had  theretofore  executed  a  bond, 
payable  to  the  people  of  the  state  of  Illinois, 
for  the  use  of  Albert  Lurie,  Gottlieb  Lurie, 
and  Bertha  Lurie,  and  for  the  discharge  of 
his  duties  as  guardian,  as  recited  in  said 
bond,  meaning  the  said  bond  which  bears  date 
the  21st  day  of  April,  A.  D.  1892,  and  is  the 
bond  hereinbefore  recited,  therefore  if  the 
said  guardian,  Josef  Lurie,  shall  well  and 
truly  have  kept  and  performed,  and  shall 
well  and  truly  keep  and  perform,  the  con- 
ditions of  the  bond  first  given,  as  aforesaid, 
meaning  the  bond  hereinbefore  recited,  In  all 
respects  according  to  law,  and  shall  In  all 
respects  have  performed  and  shall  continue 
to  perform  the  duties  of  his  office,  as  afore- 
said, then  the  said  writing  obligatory  should 
be  void  and  otherwise  should  remain  in  full 
force  and  virtue,  as  by  the  said  writing  will 
appear;  and  thereupon  the  said  Josef  Lurie 
continued  the  said  office  of  guardian  of  the 
said  Albert  Lurie,  Gottlieb  Lurie,  and  Bertha 
Lurie,  and  thenceforth  was  such  guardian 
until  the  23d  day  of  November,  A.  D.  1898, 
when  the  said  Josef  Lurie  resigned  his 
said  office  and  trust,  and  the  said  Joseph 
Sabatb  was  duly  appointed  and  qualified,  and 
thenceforth  has  been,  and  still  is,  guardian 
of  the  estate  of  said  Gottlieb  Lurie,  who  is  a 
minor  and  not  yet  of  lawful  age.  And  the 
plaintiff  in  fact  says  that  the  said  Josef  Lurie 
did  not  faithfully  discharge  the  said  office 


and  trust  of  guardian  of  the  said  Gottlieb 
Lurie  according  to  law,  but  neglected  and  re- 
fused so  to  do,  to  the  injury  of  the  said 
Joseph  Sabath,  as  guardian  of  the  estate  of 
said  Gottlieb  Lurie.  And  for  assigning  a 
breach  of  the  said  condition  of  the  writing 
obligatory  dated  March  29,  1895,  the  plain- 
tiff says  that  after  the  said  appointment  of 
the  said  Josef  Lurie  as  such  guardian,  and 
after  the  making  of  the  said  guardian's  new 
bond  March  29,  1895,  as  aforesaid,  and  before 
the  resignation  of  said  Josef  Lurie  as  such 
guardian  and  the  appointment  of  the  said 
Joseph  Sabath,  a  large  sum  of  money,  to  wit, 
the  sum  of  $9,000,  the  money  of  the  said  Gott- 
lieb Lurie,  came  into  the  hands  of  the  said 
Josef  Lurie,  as  guardian  of  the  estate  of 
said  Gottlieb  Lurie,  yet  the  said  Josef  Lurie, 
not  regarding  his  duty  as  such  guardian,  dur- 
ing that  time  there  converted  and  disposed 
of  the  said  money  to  his  own  use,  and  has 
neglected  and  refused,  and  still  neglects  and 
refuses,  to  pay  over  to  the  said  Joseph  Sab- 
ath, guardian  of  said  Gottlieb  Lurie,  the  said 
sum  of  money  or  any  part  thereof,  although 
he,  the  said  Joseph  Sabath,  as  guardian,  on 
the  date  aforesaid,  was  there  lawfully  en- 
titled thereto,  and  the  said  Josef  Lurie  was 
then  and  there  requested  to  pay  over  the 
same  to  him,  Joseph  Sabath,  as  guardian 
aforesaid,  by  reason  of  which  premises  the 
said  writing  obligatory  of  March  29,  1895. 
became  forfeited,  and  thereby  an  action  has 
accrued  to  the  plaintiff  to  demand  of  the 
defendants,  for  the  use  aforesaid,  the  said 
sum  of  $50,000  above  demanded,  yet  the  de- 
fendants," etc. 

And  the  second  count  was  the  same  as  the 
first,  except  as  to  the  breach  assigned,  which 
was  as  follows:  "And  for  assigning  a  breach 
of  said  condition  of  said  writing  obligatory 
dated  March  29,  1895,  the  said  plaintiff  says 
that  after  the  said  appointment  of  the  said 
Josef  Lurie  as  such  guardian,  and  after  the 
making  and  after  the  filing  and  approving  in 
said  probate  court  of  the  said  writing  obliga- 
tory aforesaid,  which  bears  date  the  21st 
day  of  April,  1892,  and  Is  recited  in  said 
writing  obligatory  of  March  29,  1895,  and 
before  the  said  23d  day  of  November,  1898, 
divers  sums  of  money  belonging  to  the  said 
Gottlieb  Lurie,  amounting  to  a  large  sum.  to 
wit,  the  sum  of  $9,000,  belonging  to  the  said 
Gottlieb  Lurie,  came  into  the  hands  of  the 
said  Josef  Lurie,  as  such  guardian,  and  that 
in  the  probate  court  of  said  Cook  county,  in 
the  May  term,  1902,  to  wit,  on  the  23d  day 
of  May,  1902,  the  said  Josef  Lurie,  guardian 
as  aforesaid,  settled  his  accounts  as  such 
guardian,  and  that  on  such  settlement,  on  the 
date  last  aforesaid,  by  the  consideration  and 
order  of  said  probate  court,  there  was  found 
due  from  said  Josef  Lurie,  as  such  guardian, 
as  aforesaid,  to  the  said  Gottlieb  Lurie,  the 
sum  of  $6,774.81  on  account  of  moneys  that 
had  come  Into  the  hands  of  the  said  Josef 
Lurie,  as  such  guardian  of  Gottlieb  Lurie; 
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id  thereupon  the  said  probate  court,  on  said 
Id  day  of  May,  1902,  ordered  said  Josef 
urie,  as  such  guardian,  to  pay  said  sum 
'.  $6,774.81  to  said  Joseph  Sabath,  as  guard- 
n  of  said  Gottlieb  Lurie,  forthwith,  which 
ild  order  of  said  probate  court  still  remains 
i  full  force,  unreversed,  and  no  appeal  was 
rer  taken  therefrom,  yet  the  said  Josef  Lu- 
e,  guardian  as  aforesaid,  has  not  paid  the 
tid  sum,  or  any  part  thereof,  to  the  said  Jos- 
>h  Sabath,  guardian  as  aforesaid,  or  to  any 
;rson  entitled  to  the  same,  but  has  hither- 
>  neglected  and  refused  so  to  pay  the  same, 
I  though  often  requested  so  to  do,  by  reason 
'  which  premises  the  said  writing  obligatory 
•  March  29,  1895,  became  forfeited,  and 
lereby  an  action  has  accrued  to  the  plain- 
ff  to  demand  of  the  defendants,  for  the 
se  aforesaid,  the  said  sum  of  $50,000  above 
emanded,  yet  the  defendants,"  etc. 

The  appellant  filed  24  pleas  to  the  decl ars- 
on, many  of  which  were  amended  a  second 
me.  Numerous  demurrers,  replications,  re- 
ilnders,  surrejoinders,  and  rebutters  were  al- 
)  filed,  and,  all  questions  of  law  finally  bav- 
lg  been  determined  by  the  court  in  favor 
f  the  appellee,  the  suit  was  dismissed  by 
le  appellee  as  to  Josef  Lurie  and  Joseph 
tabka,  and  judgment  was  rendered  against 
le  appellant  for  the  sum  of  $50,000  debt, 
tie  penalty  of  the  bond,  and  $7,988.57  dam- 
gea,  which  judgment  has  been  affirmed  by 
tie  Branch  Appellate  Court  for  the  First 
district,  and  the  record,  which  contains  no 
ill  of  exceptions,  but  which  contains  nearly 
50  pages,  consisting  of  the  pleadings  and 
rders  entered  by  the  court  in  disposing  of 
emurrers  filed  by  the  respective  parties,  has 
een  brought  to  this  court  for  further  review, 
nd  70  errora  have  been  assigned,  although 
be  appellant  has  elaborated,  in  a  brief  of 
87  pages  and  a  reply  brief  of  45  pages,  on- 
V  the  following  propositions:  (1)  The  dis- 
missal as  to  Josef  Lurie  and  Joseph  Babka 
forked  a  discontinuance  of  the  case;  (2)  tbe 
ureties  upon  the  guardian's  bond  sued  on 
vere  released  by  tbe  giving  by  said  guardian 
f  two  subsequent  bonds;  (8)  the  sureties  up- 
>n  the  bond  sued  on  were  released  by  rea- 
on  of  the  action  of  the  successor  of  Josef 
..urle  (which  action  was  approved  by  the 
trobate  court  of  Cook  county)  In  receiving 
rom  Josef  Lurie,  as  Lurle's  successor,  cer- 
ain  personal  property  at  the  time  Lurie  re- 
rigned  as  guardian;  and  (4)  the  bond  sued 
tn  was  given  as  counter  security. 

The  filing  of  the  numerous  pleadings  sub- 
sequent to  the  declaration  was  preposterous, 
ind  it  would  be  a  waste  of  time  for  this 
•ourt,  in  an  opinion,  to  take  up  and  consider 
seriatim  the  action  of  the  trial  court  in  dis- 
using of  the  48  demurrers  which  appear  in 
:his  record.  The  principal  assignments  of 
?rror  relied  upon  in  the  brief  of  appel- 
ant are  those  assignments  which  question 
the  action  of  the  court  in  sustaining  demur- 
rers to  those  pleas  which  averred  the  appel- 
lant had  been  released  upon  the  bond  sued 


upon,  by  the  action  of  the  probate  court  of 
Cook  county  In  requiring  Josef  Lurie  to  give, 
and  in  approving,  two  guardian's  bonds  giv- 
en by  Josef  Lurie  in  the  year  1897. 

The  first  contention  of  tbe  appellant  is 
that  he  was  discharged  by  the  action  of  the 
court  In  approving  said  bonds  under  and  by 
virtue  of  the  provisions  of  "An  act  to  revise 
the  law  in  relation  to  official  bonds,"  approv- 
ed March  13,  1874,  hi  force  July  1,  1874,  as 
amended  in  1879.  Hurd's  Rev.  St  1905,  p. 
1417,  c.  103.  From  a  careful  consideration 
of  said  act  we  do  not  think  its  provisions,  In 
so  far  as  they  provide  for  the  release  of  sure- 
ties upon  official  bonds,  apply  to  guardians' 
bonds,  and  are  therefore  of  tbe  opinion  that 
the  pleas  which  set  up  a  release  under  that 
act  were  clearly  bad  and  interposed  no  de- 
fense to  the  cause  of  action  set  up  In  the 
declaration,  and  that  the  demurrers  inter- 
posed to  certain  of  said  pleas  were  properly 
sustained,  and  the  demurrers  interposed  to 
the  replications  filed  to  other  of  said  pleas 
were  properly  carried  back  to  the  pleas  and 
sustained. 

Tbe  further  contention  is  made  that  if  the 
appellant  was  not  discharged  upon  the  bond 
sued  upon  by  virtue  of  the  act  of  1874,  as 
amended  in  1879,  he  was  discharged  by  virtue 
of  the  provisions  of  an  act  entitled  "An  act 
to  provide  for  releasing  sureties  on  the  bonds 
of  guardians,  conservators  of  idiots  or  insane 
persons,  or  trustees  of  any  fund  or  property 
appointed  by  any  court,"  approved  May  11, 
1877,  in  force  July  1,  1877.  Hurd's  Rev.  St. 
1905,  p.  1419,  c.  103.  From  an  examination 
of  the  pleas  filed  by  the  appellant  setting 
up  a  discbarge  under  the  act  of  1877,  we 
think  the  pleas  are  all  defective  In  failing 
to  allege  one  or  more  of  the  conditions  pre- 
cedent which  are  necessary  to  be  alleged  In 
order  to  show  a  valid  order  of  discharge  of 
the  surety  upon  the  guardian's  bond  under 
said  act,  and  that  for  that  reason  said  pleas 
were  defective,  and  that  if  said  pleas  were 
not  defective  in  that  regard  they  were  fully 
answered  by  the  replications  filed  thereto, 
which  were  by  the  court  held  good  upon  de- 
murrer, and  to  which  the  appellant  failed 
to  rejoin.  The  only  provision  found  in  any 
statute  of  this  state  other  than  the  act  of 
1877,  which  provides  for  the  giving  of  a  new 
guardian's  bond,  Is  section  35  of  "An  act 
in  regard  to  guardians  and  wards,"  approv- 
ed April  10,  1872,  in  force  July  1,  1872 
(Hurd's  Rev.  St.  1905,  p.  1129,  c.  64),  which 
reads  as  follows:  "It  shall  be  the  duty  of 
the  county  court,  at  each  accounting  of  the 
guardian,  to  inquire  into  the  sufficiency  of 
his  sureties.  And  if,  at  any  time,  it  has 
cause  to  believe  that  the  sureties  of  a  guard- 
ian are  insufficient  or  In  failing  circum- 
stances, it  shall,  after  summoning  tbe  guard- 
Ian,  if  he  be  not  before  the  court,  require 
him  to  give  additional  security."  And  as  the 
act  of  1874,  as  amended  in  1879,  does  not 
apply,  and  the  appellant  has  not  brought 
himself  within  the  provisions  of  the  act  of 


Digitized  by 


Google 


820 


82  NORTHEASTERN  REPORTER. 


1877,  the  bonds  relied  upon  by  the  appellant 
to  effect  his  discharge  must  have  been  taken 
under  section  35  of  chapter  64  of  Hurd's  Re- 
vised Statutes  of  1905,  and  as  a  new  bond 
taken  under  the  provisions  of  said  section  35 
does  not  have  the  effect  to  release  the  sure- 
ties upon  the  former  bond,  but  said  bond  is 
additional  security,  and  both  bonds  remain 
In  force  for  the  protection  of  the  minor,  the 
appellant  was  not  discharged  upon  the  bond 
upon  which  suit  was  brought,  by  the  giving 
of  the  bonds  relied  upon  as  a  discharge. 

At  the  common  law  the  surety  of  a  trustee 
— and  a  guardian  sustains  the  relation  of 
trustee  to  his  ward — could  not  require  his 
principal  to  give  other  and  additional  secur- 
ity to  secure  the  cestui  que  trust,  or  coun- 
ter security,  and  on  a  failure  to  give  such  se- 
curity have  his  principal  removed  (Rldgeway 
v.  Potter,  114  111.  457,  8  N.  E.  91,  55  Am. 
Rep.  875);  and  the  power  of  the  probate 
court  of  Cook  county  to  release  the  surety 
upon  a  guardian's  bond  is  purely  statutory 
(Clark  v.  American  Surety  Co.,  171  111.  235, 
49  N.  E.  481).  There  was  therefore  no  meth- 
od whereby  a  surety,  upon  his  own  applica- 
tion, could  be  released  from  a  guardian's  bond 
until  the  passage  of  the  act  of  1877,  which 
act  provides  that  when  a  surety  upon  a 
guardian's  bond  desires  to  be  released  he 
shall  petition  the  court  in  which  the  bond 
was  filed  for  such  release,  and  that,  upon  no- 
tice to  the  guardian  in  such  manner  as  the 
court  may  direct,  the  court  shall  compel  the 
guardian,  within  a  reasonable  time  to  be  fix- 
ed by  the  court,  to  appear  and  settle  his  ac- 
counts and  file  in  such  court  a  new  bond, 
which  being  done,  the  surety  may  be  dis- 
charged from  all  liability  on  such  bond.  We 
think  therefore,  before  the  giving  of  a  new 
bond  could  have  the  effect  to  release  the  ap- 
pellant from  the  guardian's  bond  sued  upon 
as  surety,  five  things  must  be  shown:  (1)  A 
petition  by  the  surety  that  he  be  discharged; 
(2)  notice  to  the  guardian;  (3)  a  settlement 
of  the  guardian's  account;  (4)  the  filing  and 
approval  of  a  new  bond;  and  (5)  an  order  of 
the  probate  court  discharging  the  surety  from 
all  liability  on  the  old  bond.  In  the  Clark 
Case  a  surety  upon  an  administrator's  bond 
was  discharged  by  the  court  without  comply- 
ing with  the  provisions  of  section  35  of  the 
administration  of  estates  act,  which  provi- 
sions are  substantially  the  same  as  the  pro- 
visions of  the  act  of  1877,  except  that  the  one 
applies  to  administrators  and  executors,  and 
the  other  to  guardians,  and  the  court  held 
that  that  section  was  the  only  one  under 
which  a  surety  upon  an  administrator's  or 
executor's  bond  could  be  discharged  upon  the 
application  of  the  surety  (although  if  appel- 
lant's contention  is  correct  such  surety  could 
have  been  discharged  under  the  act  of  1874, 
as  amended  in  1879),  and  that  the  provisions 
of  said  section,  to  effect  a  discharge,  must  be 
fully  complied  with  by  filing  a  petition,  etc., 
in  accordance  with  the  provisions  of  said 
section  35  of  the  administration  of  estates 


act.  And  in  People  v.  Curry,  59  111.  35,  under 
a  statute  similar  to  section  35  of  the  guard- 
ian and  ward  act,  It  was  held  the  surety  of 
an  administrator  could  not  be  discharged 
from  bis  bond.  The  court  say  (page  37):  "In 
the  absence  of  the  express  enactment  of  the 
Legislature  to  that  effect,  so  to  hold  would  be 
unwise  and  odious  judicial  legislation."  We 
are  of  the  opinion  the  appellant  was  not  dis- 
charged from  the  bond  sued  upon  by  the  giv- 
ing of  the  two  subsequent  bonds  by  the  prin- 
cipal in  said  bond. 

It  is  next  assigned  as  error  that  the  court 
erred  in  sustaining  demurrers  to  the  pleas 
and  in  carrying  back  demurrers  to  the  pleas  . 
filed  to  replications  which  purported  to  an- 
swer said  pleas,  which  pleas  set  up  that  at 
the  time  Josef  Lurie  resigned  as  guardian  of 
Gottlieb  Lurie  the  said  Josef  Lurie  turned 
over  to  his  successor,  Joseph  Sabath,  a  large 
amount  of  real  and  personal  property;  also 
a  trust  arrangement,  which,  it  was  alleged, 
existed  between  said  Josef  Lurie  and  said 
Joseph  Sabath  with  reference  to  said  proper- 
ty so  turned  over  to  such  guardian,  and  that 
said  guardian  realized  from  said  property  an 
amount  equal  to  the  amount  due  his  ward  by 
Joseph  Lurie,  and  that  the  proceeds  of  said 
property  were  paid  to  said  ward  and  retained 
by  him  after  he  reached  his  majority,  and 
that  by  reason  thereof  the  appellant  was  dis- 
charged upon  said  bond.   The  matters  aver- 
red in  the  replication  to  which  demurrers 
were  interposed  and  carried  back  to  the  said 
pleas  were  that  the  property  referred  to  In 
said  pleas  was  the  same  property  involved  In 
the  case  of  Lurie  v.  Sabath,  208  111.  401,  70 
N.  E.  323,  which  was  a  chancery  suit,  and 
which,  It  was  averred,  was  commenced  In  the 
name  of  Josef  Lurie  by  appellant  and  prose- 
cuted to  final  decree  In  his  name  and  for  the 
benefit  of  the  appellant,  and  that  the  decree 
in  that  case  was  res  judicata  of  the  questions 
raised  by  said  pleas,  and  that  the  successor 
of  Josef  Lurie  accounted  to  said  ward  for  all 
he  received  from  said  property,  and  that  the 
suit  upon  said  bond  was  for  the  balance  due 
said  ward.   We  think  the  law  clear  that  no 
contract  which  could  be  made  between  Josef 
Lurie  and  his  successor,  Joseph  Sabath,  with, 
reference  to  assets  In  the  bands  of  Josef  Lurie 
at  the  time  he  resigned  and  Sabath  was  ap- 
pointed, could  effect  a  release  of  the  bonds- 
men of  Lurie.   If  such  contract  could  be 
made,  then  all  that  would  be  necessary  in  or- 
der to  discbarge  the  bondsmen  of  an  Insolvent 
guardian  would  be  for  such  guardian  to  re- 
sign and  have  a  successor  appointed,  and  for 
such  guardian  to  turn  over  to  his  successor 
a  mass  of  worthless  or  incumbered  property 
in  settlement  of  the  claims  of  his  ward,  or 
for  the  successor  to  give  the  former  guardian 
time,  as  it  was  alleged  was  done  hi  this  case, 
in  which  to  pay  the  amount  due  his  ward,  by 
taking  the  guardian's  note  or  otherwise. 
This,  it  would  seem  to  be  too  plain  for  ar- 
gument, would  not  be  such  a  change  in  the 
obligation  assumed  by  the  bondsmen  of  a 
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ardian  as  would  release  them  upon  a 
ardian's  bond.   The  minor  was  not  a  party 

the  contract  between  Lurie  and  Sabatb, 
latever  It  was,  and  If  be  bad  been  it  would 
ike  no  difference.  Neither  does  the  fact 
at  when  he  became  of  age  his  then  guard- 
1  turned  over  to  him  the  amount  realized 
>m  the  property  received  from  Lurie  to 
ply  in  part  settlement  of  the  amount  due 
m  by  bis  guardian,  and  the  fact  that  the 
obate  court  approved  the  action  of  Sabath 
receiving  from  Lurie  the  property  in  ques- 
»n  would  not  discharge  appellant,  as  it 
jst  be  the  law  that  the  bondsmen  of  a 
ardian  are  bound  by  all  orders  of  the  pro- 
te  court  which  are  lawfully  made  with  ref- 
ence  to  the  estate  of  the  ward,  and,  if  not 
wfully  made,  clearly  the  bondsmen  could 
t  rely  upon  such  unlawful  order  to  effect 
eir  release  upon  the  guardian's  bond.  As 
»  understand  the  matter  from  a  study  of 
is  record,  the  filing  of  the  pleas  upon  this 
anch  of  the  case  is  merely  an  attempt  to  try 
er,  in  an  action  at  law,  the  issues  determln- 
.  adversely  to  the  appellant  in  the  case  of 
irie  v.  Sabath,  supra,  which  clearly  cannot 
i  done.  We  think  the  trial  court  ruled  cor- 
ctly  upon  this  branch  of  the  case. 
It  is  further  assigned  as  error  that  the 
urt  erred  in  refusing  to  sustain  appellant's 
venteenth  and  eighteenth  pleas,  and  to  hold 
at  the  bond  of  March  29,  1895,  was  given 

counter  security.  The  guardian  and  ward 
•t  does  not  give  the  form  of  the  bond  to  be 
ken  under  section  35  of  that  act,  and  the 
•nd  bearing  date  March  29, 1895,  is  substan- 
ally  In  the  form  prescribed  by  section  34 

the  administration  of  estates  act,  and  runs 

the  people,  and  is  conditioned  that  if  the 
lardian  shall  well  and  truly  have  kept  and 
jrformed,  and  shall  well  and  truly  keep  and 
•rform,  the  conditions  of  the  bond  first  given 
he  bond  of  April  21,  1892),  in  all  respects 
wording  to  law,  and  shall  in  all  respects 
ive  performed,  and  shall  continue  to  per- 
•rm,  the  duties  of  his  office  according  to  law, 
ten  the  said  writing  obligatory  shall  be  void, 
:c  This  bond  clearly  was  not  given  as 
muter  security  to  the  bondsmen  upon  the 
)nd  bearing  date  April  21.  1892,  but  was 
ven  as  further  and  additional  security  for 
le  protection  of  the  ward  of  Josef  Lurie. 
he  bond,  in  case  one  is  given  as  counter  se- 
lrity,  does  not  run  to  the  people,  as  the 
and  sued  on  does  (People  v.  Lott,  27  111.  215; 
lark  v.  American  Surety  Co.,  supra),  but  to 
ie  sureties  upon  the  former  bond,  and  is 
mentioned  to  indemnify  and  keep  harmless 
ie  sureties  upon  the  guardian's  former  bond, 
'e  are  clear  the  bond  of  March  29, 1895,  was 
ot  given  as  counter  security,  but  that  it  was 
iven  as  further  and  additional  security,  and 
link  the  court  did  not  err  in  holding  appel- 
int's  seventeenth  and  eighteenth  pleas  bad. 

It  is  finally  contended  that  the  dismissal 
f  the  suit  as  to  Josef  Lurie  and  Joseph  Bab- 
a  worked  a  discontinuance  of  the  suit.  We 
o  not  agree  with  this  contention.   By  section 


24  of  the  practice  act  (Hurd's  Rev.  St  1905, 
p.  1534,  c.  110)  it  is  provided  that  amend- 
ments may  be  made  discontinuing  as  to  any 
joint  defendants  and  changing  the  form  of 
action  at  any  time  before  final  judgment 
The  appellant  could  have  been  sued  alone 
upon  said  bond  bad  the  appellee  seen  fit  to 
have  thus  sued  him.  Mclntyre  v.  People,  103 
111.  142;  Cassady  v.  Trustees  of  Schools,  105 
111.  560.  If  the  appellant  could  have  been 
sued  alone  in  the  first  instance  upon  said 
bond,  then  the  guardian.  Josef  Lurie,  and  the 
appellant's  co-obligor,  Joseph  Babka,  were 
not  necessary  parties,  and  under  the  section 
of  the  practice  act  above  referred  to,  a  joint 
suit  having  been  brought  against  Josef  Lurie, 
Joseph  Babka,  and  the  appellant,  the  appel- 
lee had  the  right  to  dismiss  as  to  Josef  Lurie 
and  Joseph  Babka  at  any  time  prior  to  final 
judgment  and  to  take  judgment  against  ap- 
pellant alone,  and  the  fact  that  judgment 
was  rendered  upon  questions  of  law  we  think 
does  not  make  a  case  different  from  one 
where  final  judgment  Is  rendered  upon  a  ver- 
dict. In  Mayer  v.  Brensinger,  180  111.  110,  on 
page  119,  54  N.  E.  159,  on  page  162  (72  Am. 
St  Rep.  196),  it  was  held  the  rule  that  in  a 
joint  action  ex  contractu  a  dismissal  as  to 
one  defendant  effects  a  discontinuance  of  the 
entire  action,  so  as  to  render  a  judgment 
against  the  remaining  defendants  erroneous, 
does  not  apply  where  a  defense  is  interposed 
which  is  personal  to  the  defendant  who 
makes  it,  such  as  infancy,  coverture,  lunacy, 
bankruptcy,  and  the  like,  or  where  one  is 
joined  as  a  defendant  in  the  action  who  is 
an  unnecessary  or  improper  defendant. 

We  have  given  this  record  a  patient  and 
painstaking  examination,  and  are  of  the  opin- 
ion that  no  substantial  defense  to  the  bond 
sued  on  was  set  up  in  any  of  the  pleas  filed 
by  the  appellant  and  that  the  trial  court, 
upon  the  pleadings,  disposed  of  the  case  cor- 
rectly. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 
Judgment  affirmed. 


(230  111.  530) 

CHICAGO  &  J.  ELECTRIC  RT.  CO.  v. 
WANIC. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec  10,  1907.) 

1.  Negligence  —  Contbibutobt  Negligence 
Question  fob  Juby. 

The  question  of  contributory  negligence  is 
ordinarily  one  for  the  jury,  and  only  becomes 
one  of  law  where  the  undisputed  evidence  es- 
tablishes that  the  injury  resulted  from  the  in- 
jured person's  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §§  277-286.] 

2.  Appeal— -Review— Scope. 

Controverted  questions  of  fact  are  settled 
by  the  Appellate  Court  when  it  approves  a  ver- 
dict, and  on  further  appeal  to  the  Supreme 
Court  that  court  may  only  decide  whether  there 
is  any  evidence  fairly  tending  to  support  plain- 
tiffs cause  of  action. 
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3.  Street  Railroads  —  Speed  —  Company's 
Ditty. 

That  electric  railway  tracks  are  .  .r  beyond 
any  municipal  limits  and  there  is  no  law  relat- 
ing to  speed  does  not  affect  the  company's  duty 
toward  persons  crossing  its  tracks  to  use  ordi- 
nary care  to  avoid  injuring  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  172-176.] 

4.  Same— Duty  to  Look  and  Listen. 

The  failure  of  one  crossing  electric  railway 
tracks  to  look  and  listen  is  not  negligence  as  a 
matter  of  law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  208,  249,  256.] 

5.  Same— Duty  of  Company. 

An  electric  railway  company  must  exer- 
cise greater  care  in  running  its  cars  along  a 
public  highway  in  a  thickly  settled  locality, 
where  the  view  of  approaching  cars  is  obstruct- 
ed, than  in  a  highway  in  the  country,  where  the 
view  is  unobstructed. 

[Ed.  Note —For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  172-182.] 

6.  Same— Question  foe  Juby. 

In  an  action  against  an  electric  railway 
company  for  injuring  one  crossing  its  track, 
whether  defendant  was  negligent  and  plaintiff 
guilty  of  contributory  negligence  held,  under  the 
evidence,  questions  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §§  251-257.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Will 
County ;  Frank  L.  Hooper,  Judge. 

Personal  injury  action  by  Joseph  Wanic 
against  the  Chicago  &  Jollet  Electric  Railway 
Company.  From  a  judgment  of  the  Appellate 
Court,  affirming  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  Is  an  action  of  trespass  on  the  case, 
brought  by  appellee  against  appellant  in  the 
circuit  court  of  Will  county.  On  the  trial 
in  that  court  a  judgment  for  $1,500  was  re- 
covered, which,  on  appeal  to  the  Appellate 
Court,  was  sustained.  The  cause  has  been 
brought  here  on  appeal  for  review.  The  dec- 
laration contained  three  counts,  and  charged 
general  negligence  by  appellant's  servants  in 
Improperly  handling  and  controlling  one  of 
Its  cars,  that  the  car  was  run  at  a  high  and 
dangerous  rate  of  speed  on  a  public  highway 
without  giving  any  warning  to  plaintiff,  and 
that  the  car  was  run  at  a  very  high  rate  of 
speed  without  ringing  a  bell  or  blowing  a 
whistle. 

E.  Meers,  for  appellant  S.  P.  Douthart 
(F.  D.  Jordan,  of  counsel),  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  The  sole  contention  of  appellant  on 
this  appeal  is  that  the  plaintiff,  at  the  time 
of  the  accident,  was  not  exercising  due  care 
and  caution,  or,  In  other  words,  that  he  was 
guilty  of  contributory  negligence.  It  is  most 
strenuously  Insisted  that  the  evidence  does 
not  justify  the  verdict.  The  surrounding 
facts  and  circumstances  as  shown  by  the  rec- 
ord we  think  are  set  forth  with  substantial 
accuracy  in  the  opinion  of  the  Appellate 
Court,  as  follows :  "Appellant  has  an  electric 
car  line  from  Joliet  to  Chicago,  which  be- 


tween Lemont  and  Romeo,  in  Will  county, 
runs  on  the  east  side  of  the  public  highway, 
the  track  being  4  or  5  feet  from  the  property 
line,  and  its  cars  are  9  feet  wide,  and  project 
over  about  half  the  space  between  the  track 
and  the  fence.  Near  quarry  No.  6,  in  Will 
county,  it  runs  through  a  small  Polish  ham- 
let of  27  families.  Appellee  lived  on  the  east 
side  of  this  highway.  In  a  house  25  feet  from 
appellant's  track.  On  the  line  of  the  high- 
way between  the  appellant's  track  and  the 
lot  there  is  a  stone  wall  about  4  feet  high. 
A  picket  fence  stands  on  the  north  side  of 
the  house  and  runs  to  the  stone  fence.  On 
the  south  side  of  the  picket  fence,  and  be- 
tween Wanic's  house  and  the  highway,  a 
summer  kitchen-  from  6  to  8  feet  high  stood 
close  to  the  stone  wall,  and  a  smokehouse 
and  a  coal  shed  stood  about  5  feet  from  the 
house.  Some  willow  trees  also  stood  between 
the  house  and  the  highway.  The  path  from 
the  house  to  the  highway  was  on  the  north 
side  of  the  picket  fence,  through  a  gate  open- 
ing on  the  north  side  of  where  the  picket 
fence  joined  the  stone  wall.  There  was  a 
ditch  3  feet  wide  between  the  stone  wall 
and  the  track;  the  crossing  over  this  ditch 
being  made  by  two  planks  a  foot  wide.  Oth- 
er houses  stood  in  the  Immediate  neighbor- 
hood at  different  distances  from  the  high- 
way." 

Counsel  for  appellant  in  his  brief  has  not 
found  fault  directly  with  the  statement  of 
facts  in  the  Appellate  Court's  opinion,  al- 
though his  contentions  as  to  the  facts  would 
not  support  the  above  statement  especially 
as  to  some  of  the  distances,  and  the  location 
of  the  track,  fence,  trees,  and  houses.  Dis- 
tances and  measurements  about  which  there 
Is  a  dispute  and  a  conflict  in  the  evidence 
could  have  been  settled  by  accurate  measure- 
ments on  the  ground.  This  was  not  done,  and, 
while  some  of  the  evidence  of  appellant  tends 
to  show  different  distances  from  the  above- 
quoted  statement  we  think  the  weight  of  the 
evidence  supports  it  The  appellee  was  struck 
by  a  car  which  came  from  the  south.  There 
Is  proof  tending  to  show  that  the  car  could 
be  seen  by  a  person  going  from  Wanic's  house 
to  the  highway  but  a  short  distance,  if  at  all, 
before  it  arrived  at  a  point  opposite  him. 
The  accident  happened  on  a  clear  Sunday 
morning,  shortly  after  9  o'clock.  Appellee 
testified  that  he  did  not  see  the  car  that 
struck  him.  Apparently  he  had  just  crossed 
the  plank  bridge  over  the  ditch  and  was  step- 
ping onto  the  track  when  he  was  struck,  and 
was  so  badly  injured  that  he  did  not  regain 
consciousness  until  the  next  day.  His  leg 
was  broken,  and  be  was  in  the  hospital  for 
five  months,  and  unable  to  work  for  about  a 
year.  Some  testimony  tends  to  show  his 
brain  was  affected. 

The  evidence  as  to  the  speed  of  the  car  at 
the  time  of  the  accident,  and  s  to  whether 
there  was  any  signal  or  warning  of  danger 
before  appellee  was  struck,  Is  very  conflict- 
ing. Appellee's  witnesses  testify  that  it  was 
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running  from  30  to  35  miles  an  hour,  while 
appellant's  witnesses  state  that  it  was  run- 
ning from  15  to  20  miles  an  hour.  Some  of 
the  testimony  is  to  the  effect  that  it  ran  300 
feet  after  appellee  was  struck  before  it  stop- 
ped, while  the  testimony  for  appellant  is 
that  It  did  not  run  over  150  feet  Witnesses 
for  appellee  state  that  no  whistle  was  blown 
before  the  accident,  while  appellant's  testi- 
mony is  to  the  effect  that  the  whistle  was 
sounded  and  every  effort  made  to  stop  the 
car  from  the  time  the  motorman  saw  appellee 
until  he  was  struck,  but  that  the  distance 
was  too  short  to  allow  him  to  do  so.  There 
is  no  claim  that  any  whistle  or  other  warning 
signal  was  sounded  before  the  appellee  was 
seen  close  to  the  track.  The  car  itself  ap- 
parently made  little  noise  in  running.  The 
testimony  of  appellant  is  to  the  effect  that  the 
distance  from  Jthe  gate  to  the  track  was  about 
15  feet  There  was  testimony  In  the  record 
that  places  it  much  nearer.  The  testimony  is 
not  clear  as  to  how  much  the  obstructions 
prevented  a  view  of  the  approaching  car,  or 
just  how  far  down  the  track  appellee,  had  he 
looked  before  he  was  actually  at  or  on  the 
track,  could  have  seen  a  car  coming,  or 
whether  he  could  have  heard  the  car  had  he 
stopped  and  listened.  Appellant's  testimony 
is  that  appellee  did  not  look  towards  the  car 
at  all  before  he  was  struck,  and  there  is 
nothing  to  contradict  this. 

The  question  of  contributory  negligence  is 
ordinarily  one  of  fact  for  the  jury,  and  only 
becomes  one  of  law  where  the  undisputed  evi- 
dence establishes  that  the  injury  resulted 
from  the  negligence  of  the  injured  party.  If 
there  may  be  a  difference  of  opinion  on  the 
question,  so  that  reasonable  minds  will  ar- 
rive at  different  conclusions,  then  it  la  a  ques- 
tion of  fact  for  the  Jury.  Chicago  City  Rail- 
way Co.  v.  Nelson,  215  III.  436,  74  N.  E.  458. 
By  the  terms  of  the  statute  controverted  ques- 
tions of  fact  are  settled  by  the  Judgment  of 
the  Appellate  Court  when  it  approves  the  ver- 
dict of  the  jury.  This  court  can  only  decide 
whether  there  is  any  evidence  In  the  record, 
with  all  its  reasonable  Inferences,  fairly  tend- 
ing to  support  plaintiff's  cause  of  action. 
The  weight  of  the  testimony  is  never  involv- 
ed. Chicago  &  Eastern  Illinois  Railroad  Co. 
v.  Snedaker,  223  111.  395,  79  N.  E.  169;  Chica- 
go City  Railway  Co.  v.  Martensen,  198  111. 
511,  64  N.  E.  1017. 

Appellant  insists  that  as  the  track  in  ques- 
tion was  along  the  highway,  far  beyond  any 
municipal  limits,  there  was  no  law  or  ordi- 
nance requiring  it  to  run  Its  cars  at  any  par- 
ticular rate  of  speed,  and  that  therefore  it 
owed  appellee  no  duty  other  than  not  to 
wantonly  and  recklessly  injure  him ;  citing 
in  support  of  this  contention  Bartlett  v.  Wa- 
bash Railroad  Co.,  220  111.  163,  77  N.  E.  96, 
and  Illinois  Central  Railroad  Co.  v.  Eicher, 
202  111.  556,  67  N.  E.  376.  In  both  of  those 
cases  the  person  was  injured  on  the  right  of 
way  of  the  railroad  company,  and  not  on  a 
public  highway  occupied  by  the  tracks  of  the 


railroad,  as  in  this  Instance.  This  court  held 
in  Elgin,  Jollet  &  Eastern  Railway  Co.  v. 
Raymond,  148  111.  241,  35  N.  E.  729,  that  It 
could  not  be  laid  down  as  a  legal  principle 
that  a  person,  in  attempting  to  go  over  a 
railroad  track  where  it  crosses  a  street  or 
highway,  is  bound,  at  bis  peril,  to  pursue  a 
course  at  right  angles  to  the  track,  but  held 
that  his  right  is,  In  using  a  street  or  highway, 
to  walk  in  any  direction  he  pleases,  and  his 
duty  is  to  exercise  reasonable  and  ordinary 
care,  in  crossing  a  railway  track,  to  avoid  In- 
jury. We  held  in  Chicago  City  Railway  Co. 
v.  Fennimore,  199  111.  9,  64  N.  E.  985,  that 
although  no  ordinance  limiting  the  speed  at 
which  street  cars  were  allowed  to  run  had 
been  Introduced,  yet  in  every  case  it  must 
be  a  question  for  the  jury  to  decide  whether 
or  not  under  the  facts  and  circumstances  of 
that  particular  case,  the  rate  of  speed  was 
or  was  not  dangerous  or  unreasonable;  that 
a  railroad  company,  in  the  running  of  Its 
trains,  Is  always  required  to  use  ordinary 
care  and  prudence  to  guard  against  injury  to 
the  persons  or  property  of  those  who  are 
rightfully  traveling  upon  public  streets ;  that 
this  Is  true,  whether  there  is  any  statutory 
regulation  on  the  subject  or  not  See,  also, 
Chicago,  Burlington  &  Qulncy  Railroad  Co. 
v.  Perkins,  125  111.  127,  17  N.  E.  1.  If  this 
be  the  rule  as  to  street  cars  and  steam  rail- 
ways occupying  streets  or  highways,  it  must 
necessarily  be  as  to  electric  lines. 

Appellant  further  insists  that  under  the 
proof  in  this  case  the  negligence  of  appellee 
in  failing  to  look  and  listen  Is  a  question  of 
law;  citing  Thompson  on  Negligence,  and 
other  authorities.  This  court,  in  Chicago  & 
Northwestern  Railroad  Co.  v.  Hansen,  166  111. 
623,  46  N.  E.  1071,  stated  that  while  it  had 
been  formerly  held  in  this  state  that  this  was 
a  matter  of  law,  "It  has  since  been  repeated- 
ly held  that  it  cannot  be  said,  as  a  matter  of 
law,  that  a  traveler  is  bound  to  look  or  listen, 
because  there  may  be  various  modifying  cir- 
cumstances excusing  him  from  doing  so. 
*  *  •  The  traveler  may  not  be  In  fault 
in  failing  to  look  or  listen,  if  misled  without 
his  fault  or  the  view  may  be  obstructed  by 
objects  or  by  darkness,  and  other  and  louder 
noises  may  interfere  with  his  hearing.  It 
seems  to  us  Impossible  that  there  should  be  a 
rule  of  law  as  to  what  particular  thing  a 
person  is  bound  to  do  for  his  protection  In  the 
diversity  of  cases  that  constantly  arise,  and 
the  question  what  a  reasonably  prudent  per- 
son would  do  for  his  own  safety  under  like 
circumstances  must  be  left  to  the  jury  as  one 
of  fact"  The  following  decisions  support  the 
rule  laid  down  In  this  last  case:  Chicago  & 
Alton  Railroad  Co.  v.  Pearson,  184  111.  386, 
56  N.  E.  633;  Chicago  &  Alton  Railroad  Co. 
v.  Lewandowski,  190  111.  301,  60  N.  E.  497; 
Chicago  Junction  Railway  Co.  v.  McGrath. 
203  111.  511,  68  N.  E.  69;  Chicago  Union  Trac- 
tion Co.  v.  Jacobson,  217  III  404,  75  N.  E. 
508 ;  Illinois  Southern  Railway  Co.  v.  Hamill, 
226  I1L  88,  80  N.  E.  745.  In  Chicago,  Burling- 
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ton  &  Qulncy  Railroad  Co.  v.  Pollock,  105  111. 
156,  163,  62  N.  E.  831,  834,  we  eald:  "Neg- 
ligence does  not  become  a  question  of  law 
alone,  unless  the  acts  constituting  it  are  of 
such  a  character  that  all  reasonable  men 
would  concur  in  pronouncing  them  so.  Hu- 
man conduct  must  be  Judged  by  human  stand- 
ards." 

A  greater  degree  of  care  must  necessarily 
be  required  of  appellant  in  running  its  cars 
along  a  public  highway  in  a  thickly  settled  lo- 
cality, with  houses  as  close  to  it  as  the  evi- 
dence shows  they  were  In  this  case,  and  little 
or  no  opportunity  for  any  one  coming  from 
the  house  on  the  side  of  the  highway  next  to 
the  track  to  see  the  approaching  car,  than 
would  be  required  in  a  highway  in  an  open 
country,  away  from  all  houses,  where  any 
one  approaching  the  track  would  have  an  un- 
obstructed view  before  reaching  it  What 
would  be  reasonable  speed  in  one  case  might 
be  very  reckless  or  dangerous  speed  in  the 
other.  Whether  or  not  ordinary  care  requir- 
ed the  blowing  of  the  whistle  or  a  warning 
signal  would  depend  entirely  upon  the  sur- 
rounding facts  and  circumstances  of  each  par- 
ticular case.  We  cannot  say  that  the  evi- 
dence in  this  record  necessarily  leads  to  but 
one  conclusion.  Chicago  Union  Traction  Co. 
v.  Jacobson,  supra.  Whether  the  appellee 
used  reasonable  Judgment  In  view  of  all  the 
circumstances,  or  appellant  used  reasonable 
care  at  the  time  of  the  accident,  was  proper- 
ly left  to  the  Jury. 

The  Judgment  of  the  Appellate  Court  will 
accordingly  be  affirmed. 

Judgment  affirmed. 


(230  111.  327) 

DAVIS  et  al.  v.  UPSON. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec.  10,  1007.) 

1.  Wills  —  Probate  of  Foreign  Wills  — 
Statutes — Right  to  Probate. 

Statute  of  Wills  (Hurd's  Rev.  St.  1005,  c. 
148)  §  10,  provides  that  all  wills  executed  and 
published  out  of  the  state  may  be  admitted  to 
probate  in  any  county  in  the  state  in  which 
the  testatrix  was  seised  of  real  estate  at  the  time 
of  her  death.  Section  11  provides  that,  if  tes- 
tatrix had  a  mansion  house  or  known  place  of 
residence,  her  will  shall  be  proved  in  the  coun- 
ty where  the  mansion  house  or  place  of  resi- 
dence was;  but  if  she  had  no  place  of  resi- 
dence, and  no  lands  are  devised  in  the  will,  it 
may  be  proved  either  in  the  county  where  she 
died  or  where  her  estate  or  the  greater  part 
thereof  lies.  Held,  that  section  11  applies  only 
to  domestic  wills,  and  the  probate  court  has  no 
jurisdiction  to  admit  to  probate  the  will  of  a 
testatrix  who  was  a  citizen  of  New  York  and 
had  no  real  estate  in  the  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  49,  Wills,  §  573.] 

2.  Same— Situs  of  Property— Bonds. 

Under  Statute  of  Wills  (Hurd's  Rev.  St. 
1905,  c.  148)  |  11,  providing  that  a  will  may  be 
probated  where  the  estate  of  the  testatrix  or  the 
greater  part  thereof  lies,  no  lands  being  devised 
by  the  will,  the  fact  that  testatrix,  domiciled  in 
another  state  at  the  time  of  her  death,  owned 
bonds  of  a  street  railway  in  this  state,  suck 


bonds  being  in  the  hands  of  an  agent  here,  din 
not  entitle  her  will  to  probate  in  Illinois,  even 
if  such  section  is  applicable  to  foreign  wills 
since  the  property  in  the  bonds  followed  testa- 
trix's person,  and  was  in  contemplation  of  law 
at  the  time  of  her  death  situated  at  her  domi- 
cile. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  49,  Wills,  8  572.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  R.  W.  Clifford,  Judge. 

Motion  by  Lydia  Farlin  Upson,  administra- 
trix of  the  estate  of  Cynthia  M.  Cameron,  de- 
ceased, to  set  aside  the  order  of  the  probate 
court  admitting  to  probate  an  instrument 
claimed  to  be  the  last  will  of  Cynthia  M. 
Cameron.  From  a  Judgment  of  the  Appellate 
Court,  affirming  a  Judgment  of  the  Circuit 
Court  allowing  the  motion  and  setting  aside 
the  order  of  the  probate  court  denying  the 
motion,  Lewis  H.  Davis,  executor  of,  and 
Harriet  W.  Davis,  residuary  legatee  under, 
said  alleged  will  of  Cynthia  M.  Cameron,  ap- 
peal. Affirmed. 

D.  J.  Schuyler,  James  C.  Hutch  ins,  Max 
Baird,  and  L.  M.  Greeley,  for  appellants. 
Alden,  Latham  &  Young,  for  appellee. 

HAND,  C.  J.  This  was  a  motion  made  In 
the  probate  court  of  Cook  county  by  the  ap- 
pellee, Lydia  Farlin  Upson,  administratrix 
by  appointment  of  the  surrogate's  court  of 
Warren  county,  N.  Y.,  of  the  estate  of  Cynthia 
M.  Cameron,  who  died  February  2,  1898,  in 
Warren  county,  N.  Y.,  where  she  was  domi- 
ciled at  the  time  of  her  death,  and  where 
she  bad  lived  for  many  years  prior  to  her 
death,  against  the  appellants,  Lewis  H. 
Davis,  executor  by  appointment  of  the  pro- 
bate court  of  Cook  county,  111.,  of  the  last  will 
and  testament  of  said  Cynthia  M.  Cameron, 
deceased  (which  last  will  and  testament  and 
a  codicil  thereto,  were  admitted  to  probate  by 
the  proabte  court  of  Cook  county  on  May  4, 
1898),  and  Harriet  W.  Davis,  the  sole  resid- 
uary legatee  under  said  will  and  codicil,  to 
set  aside  the  probate  thereof  in  the  probate 
court  of  Cook  county,  on  the  ground  that 
Cynthia  M.  Cameron  was  a  resident  of  War- 
ren county,  N.  Y.,  at  the  time  of  her  death 
and  left  no  real  estate  in  the  state  of  Illinois 
at  the  time  of  her  death,  and  that  the  pro- 
bate court  of  Cook  county  was  without  Juris- 
diction to  admit  said  will  and  codicil  to  pro- 
bate. The  probate  court  denied  the  motion, 
whereupon  Lydia  Farlin  Upson  perfected  an 
appeal  to  the  circuit  court  of  Cook  county, 
where  the  motion  was  allowed,  and  the  order 
of  the  probate  court  of  Cook  county,  admit- 
ting said  will  and  codicil  to  probate  and  ap- 
pointing said  Lewis  H.  Davis  executor  of  the 
last  will  and  testament  of  said  Cynthia  M. 
Cameron,  deceased,  was  vacated  and  set 
aside,  which  Judgment  of  the  circuit  court 
has  been  affirmed  by  the  Appellate  Court  for 
the  First  District,  and  a  further  appeal  has 
been  prosecuted  to  this  court 

It  appears  from  this  record  that  after  * 
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certain  Instrument  In  writing  purporting  to 
be  the  last  will  and  testament  of  Cynthia  M. 
Cameron,  deceased,  and  a  codicil  thereto,  bad 
been  admitted  to  probate  by  the  probate 
court  of  Cook  county,  the  heirs  at  law  of  said 
Cynthia  M.  Cameron  filed  a  bill  in  the- su- 
perior court  of  Cook  county  to  contest  said 
■will  and  codicil  upon  various  grounds,  among 
•which  was  that  the  said  Cynthia  M.  Cameron 
was  domiciled  in  the  state  of  New  York  at 
the  time  of  her  death  and  left  no  real  estate 
in  Illinois  at  the  time  of*  her  death,  and 
that  the  probate  court  of  Cook  county  was 
without  Jurisdiction  to  admit  said  will  and 
codicil  to  probate.  The  superior  court  of 
Cook  county  sustained  the  will  and  codicil, 
which  decree  of  the  superior  court  was  re- 
versed by  the  Appellate  Court  for  the  First 
District  (Upson  v.  Davis,  110  111.  App.  375), 
on  the  ground  that  the  probate  court  of  Cook 
county  was  without  jurisdiction  to  admit  said 
will  to  probate.  The  decree  of  the  superior 
court  and  the  judgment  of  the  Appellate 
Court  were  reversed  by  this  court,  on  the 
ground  that  the  question  of  the  jurisdiction 
of  the  probate  court  of  Cook  county  to  ad- 
mit said  will  to  probate  was  not  Involved  in 
said  chancery  proceeding  to  contest  said  will 
(Davis  v.  Upson,  209  IlL  206,  70  N.  E.  602), 
and  it  was  held  that  said  question  of  want 
of  jurisdiction  should  have  been  raised  by 
motion  in  the  probate  court  to  vacate  and 
set  aside  the  order  admitting  said  will  and 
codicil  to  probate,  whereupon  this  motion 
was  made  in  the  probate  court  It  also  ap- 
pears that  the  heirs  at  law  of  Cynthia  M. 
Cameron,  deceased,  petitioned  the  surrogate's 
court  of  Warren  county,  N.  Y.,  where  Cynthia 
M.  Cameron  was  domiciled  at  the  time  of  her 
death,  to  appoint  said  Lydia  Farlin  Upson 
administratrix  of  the  estate  of  said  Cynthia 
M.  Cameron,  deceased,  alleging  that  she  died 
Intestate.  The  appellants  in  this  case  were 
not  made  parties  to  that  proceeding.  They, 
however,  employed  a  firm  of  lawyers  in  the 
state  of  New  York  to  appear  In  the  sur- 
rogate's court  of  Warren  county  for  certain 
minors  who  were  named  as  beneficiaries  in 
said  will  and  who  were  parties  to  said  pro- 
ceeding, who  set  up  in  their  names  that  said 
Cynthia  M.  Cameron  died  testate,  and  copies 
of  the  instrument  purporting  to  be  the  last 
will  and  testament  of  Cynthia  M.  Cameron, 
deceased,  and  the  codicil  thereto,  and  the 
order  of  the  probate  court  of  Cook  county 
admitting  the  same  to  probate,  were  in- 
troduced in  evidence  in  said  surrogate's  court. 
Upon  the  hearing  of  said  application  for 
the  appointment  of  said  Lydia  Farlin  Upson 
as  administratrix  of  the  estate  of  said 
Cynthia  M.  Cameron,  deceased,  the  said  sur- 
rogate's court  held  that  said  will  and  codicil 
were  not  properly  executed  under  the  laws 
of  the  state  of  New  York,  and  that  said 
Cynthia  M.  Cameron,  deceased,  died  intestate, 
and  appointed  said  Lydia  Farlin  Upson  ad- 
ministratrix of  the  estate  of  Cynthia  M.  Cam- 
eron, deceased,  which  judgment  of  the  sur- 


rogate's court  of  Warren  county  was  affirm- 
ed by  the  Appellate  Division  of  the  Supreme 
Court  and  the  Court  of  Appeals  of  the  state 
of  New  York.  In  re  Estate  of  Cameron,  47 
App.  Div.  120,  02  N.  Y.  Supp.  187  ;  In  re 
Estate  of  Cameron,  166  N.  Y.  610,  59  N.  E. 
1120.  It  further  appears  that  several  years 
prior  to  the  death  of  Cynthia  M.  Cameron 
she  sent  a  large  portion  of  her  estate,  which 
consisted  of  money,  to  a  relative  in  Chicago 
for  Investment  in  Illinois;  that  thereafter, 
upon  her  order,  the  portion  of  her  estate  In 
Illinois  was  turned  over  to  appellant  Lewis 
H.  Davis  for  investment  by  him  In  this  state ; 
that  subsequently  Cynthia  M.  Cameron  ex- 
ecuted a  will,  and  thereafter  a  codicil  thereto, 
which  she  also  sent  to  Lewis  EL  Davis;  that 
Lewis  H.  Davis  was  named  as  executor  there- 
in, and  his  wife,  Harriet  W.  Davis,  was  nam- 
ed as  residuary  legatee  therein;  that,  at  the 
time  of  the  death  of  said  Cynthia  M.  Cam- 
eron, said  will  and  codicil,  and  about  $12,000 
of  6a  id  fund,  which  was  Invested  in  Chicago 
City  Railway  bonds,  were  in  the  possession 
of  Lewis  H.  Davis  in  the  city  of  Chicago, 
and  something  like  $2,500  in  cash,  the  bal- 
ance of  the  estate  of  Cynthia  M.  Cameron, 
deceased,  was  on  deposit  in  a  bank  in  the 
state  of  New  York  or  due  to  her  from  per- 
sons residing  in  New  York ;  that  said  Cynthia 
M.  Cameron  did  not  live  In  Illinois,  and 
had  no  real  estate  in  Illinois  at  the  time  of 
her  death,  but  was  at  the  time  of  her  death, 
and  had  been  for  many  years,  domiciled  in 
the  state  of  New  York. 

In  the  opinion  filed  in  Davis  v.  Upson,  209 
111.  200,  210,  70  N.  E.  602,  603,  It  was  said: 
"The  Appellate  Court  found  from  the  plead- 
ing and  the  proof  that  said  Cynthia  M.  Cam- 
eron was  not  a  resident  of  the  state  of 
Illinois  and  did  not  own  any  real  estate  In 
the  state,  and  on  these  facts  held  that  the 
probate  court  of  Cook  county,  III.,  was  want- 
ing in  jurisdiction  to  grant  the  probate  of  the 
will,  and  for  that  reason  reversed  the  de- 
cree of  the  superior  court  *  •  *  If  tne 
probate  court  was  lacking  in  jurisdiction  of 
the  subject-matter,  as  found  by  the  Appellate 
Court,  the  judgment  admitting  it  to  probate 
could  be  vacated  by  motion,  entered  either 
at  the  term  at  which  the  judgment  was  made 
or  at  any  subsequent  term.  If  jurisdiction 
was  lacking,  the  proceeding  resulting  in  the 
admission  of  the  will  and  codicil  to  probate 
is  Told,  and  may  be  set  aside  at  any  time  by 
motion  in  that  court."  It  is  therefore  settled 
that  the  question  whether  the  probate  court 
of  Cook  county  had  jurisdiction  to  admit  to 
probate  the  Instrument  purporting  to  be  the 
last  will  and  testament  of  Cynthia  )f.  Cam- 
eron, deceased,  and  the  codicil  thereto,  was 
properly  raised  by  motion  In  the  probate 
court,  and  the  only  question  which  needs  now 
be  considered  is:  Did  the  probate  court  of 
said  Cook  county  have  jurisdiction  to  admit 
eald  will  to  probate?  We  think  that  question 
involves  only  a  consideration  of  sections  10 
and  11  of  our  statute  of  wills  (Kurd's  Rev. 
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St.  1905,  c  148).  From  a  consideration  of 
those  sections,  we  think  section  10  applies 
to  foreign  wills  and  section  11  to  domestic 
wills.  Those  sections  read  as  follows: 

"Sec.  10.  All  wills,  testaments  and  codicils, 
which  heretofore  have  been,  or  shall  here- 
after be  made,  executed  and  published  out  of 
this  state,  may  be  admitted  to  probate  in 
any  county  in  this  state  In  which  the  tes- 
tator may  have  been  seized  of  lands,  or  other 
real  estate,  at  the  time  of  his  death,  in  the 
same  manner,  and  upon  like  proof  as  if  the 
same  had  been  made,  executed  and  published 
in  this  state,  whether  such  will,  testament 
or  codicil  has  first  been  probated  in  the  state, 
territory  or  country  in  which  it  was  made 
and  declared  or  not.  And  all  original  wills, 
or  copies  thereof,  duly  certified  according  to 
law,  or  exemplifications  from  the  records  in 
pursuance  of  the  law  of  Congress  In  relation 
to  records  In  foreign  states,  may  be  recorded 
as  aforesaid,  and  shall  be  good  and  available 
In  law,  the  same  as  wills  proved  in  such 
county  court. 

"Sec.  11.  If  any  testator  or  testatrix  shall 
have  a  mansion  house  or  known  place  of  resi- 
dence, his  or  her  will  shall  be  proved  In  the 
court  of  the  county  wherein  such  mansion 
house  or  place  of  residence  shall  be.  If  he  or 
she  has  no  place  of  residence,  and  lands  be 
devised  In  his  or  her  will,  it  shall  be  proved 
in  the  court  of  the  county  wherein  the  lands 
lie,  or  in  one  of  them,  where  there  shall  be 
land  In  several  different  counties;  and  if  he 
or  she  have  no  such  known  place  of  residence, 
and  there  be  no  lands  devised  in  such  will, 
the  same  may  be  proved  either  in  the  county 
where  the  testator  or  testatrix  shall  have 
died,  or  that  wherein  his  or  her  estate,  or  the 
greater  part  thereof,  shall  lie." 

It  Is  clear  from  the  language  of  section  10 
that  a  foreign  will  can  be  admitted  to  pro- 
bate in  this  state  only  in  case  the  testator 
died  seised  of  "lands  or  other  real  estate" 
situated  In  this  state.  Cynthia  M.  Cameron 
did  not  reside  In  this  state  or  die  seised  of 
lands  or  other  real  estate  situated  in  this 
state;  hence  her  will  could  not  be  properly 
admitted  to  probate  In  this  state,  and,  the 
probate  court  not  having  jurisdiction  of  the 
subject-matter,  Its  order  admitting  said  will 
and  codicil  to  probate  was  void,  and  was 
properly  set  aside. 

It  is  urged,  however,  that  the  last  clause 
of  section  11,  which  provides,  "If  he  or  she 
have  no  such  known  place  of  residence,  and 
there  be  no  lands  devised  in  such  will,  the 
same  may  be  proved  either  in  the  county 
where  the  testator  or  testatrix  shall  have 
died,  or  that  wherein  bis  or  her  estate,  or  the 
greater  part  thereof,  shall  He,"  conferred  ju- 
risdiction upon  the  probate  court  of  Cook 
county  to  admit  said  will  and  codicil  to  pro- 
hate.  As  we  have  said,  section  11  applies  on- 
ly to  domestic  wills.  The  language  Is,  "If  he 
or  she  have  no  such  known  place  of  resi- 


dence,"— that  Is,  "a  mansion  house  or  known 
place  of  residence."  Here  the  testatrix  did 
have  a  known  place  of  residence.  And  again : 
"If  he  or  she  have  no  such  known  place  of 
residence  and  there  be  no  lands  devised." 
then  the  will  shall  be  proved  "either  In  the 
county  where  the  testator  or  testatrix  shall 
have  died" — clearly  the  foregoing  language 
applies  to  residents  of  this  state — "or  that 
wherein  his  or  her  estate,  or  the  greater  part 
thereof,  shall  He/'  which  language,  we  think 
it  equally  clear,  applies  to  a  resident  of  this 
state. 

By  section  42  of  chapter  3  of  the  Revised 
Statutes  of  this  state  (Hurd's  Rev.  St.  1906), 
foreign  executors  and  administrators  are  giv- 
en the  right  to  sue  in  any  court  in  this  state 
upon  filing  authenticated  copies  of  their 
letters  testamentary  or  of  administration. 
There  is  no  reason,  therefore,  why  the  pro- 
bate court  of  Cook  county  should  be  given 
power  to  admit  to  probate  the  wills  of  non- 
residents who  die  without  leaving  real  estate 
situated  In  this  state.  Especially  is  this  true 
in  view  of  the  results  that  would  follow.  In 
this  case  the  courts  of  the  domicile  of  Cyn- 
thia M.  Cameron  found  she  died  intestate.  If 
the  decision  of  the  court  of  the  domicile  of  a 
deceased  person  does  not  control  hi  the  mat- 
ter of  whether  the  deceased  died  testate  or  In- 
testate, there  must  necessarily  result  a  multi- 
tude of  decisions  upon  that  question,  and  if  a 
devisee  may  carry  a  will  from  state  to  state, 
and  present  it  for  probate  in  each  state  where 
the  decedent  had  a  debt  due  him  at  the  time 
of  his  death,  until  he  can  find  a  state  under 
the  laws  of  which  It  can  be  admitted  to  pro- 
bate, great  confusion  in  the  settlement  of  es- 
tates would  follow.  In  no  event  did  Cynthia 
M.  Cameron  fall  within  the  provisions  of  sec- 
tion 11  of  the  wills  act,  as  she  left  no  prop- 
erty In  this  state.  The  property  belonging  to 
her  at  the  time  of  her  death  In  the  hands  of 
her  agent  in  Illinois,  whose  agency  was  re- 
voked by  her  death,  was  nothing  more  than 
a  debt  due  her.  from  the  Chicago  City  Rail- 
way Company.  The  property  in  such  bonds 
followed  her  person,  and  in  contemplation  of 
law  was  at  the  time  of  her  death  situated  at 
her  domicile.  The  situs  of  said  property  was, 
therefore,  in  New  York,  and  not  in  Illinois. 
Cooper  v.  Beers,  143  111.  25,  33  N.  E.  61 ;  Con- 
solidated Tank  Line  Co.  v.  Collier.  148  111. 
259,  35  N.  E.  756,  39  Am.  St  Rep.  181 ;  Hol- 
brook  v.  Ford,  153  111.  633,  39  N.  E.  1091.  27 
L.  R.  A.  324,  46  Am.  St.  Rep.  917. 

From  a  careful  consideration  of  this  rec- 
ord we  are  of  the  opinion  that  the  probate 
court  of  Cook  county  was  without  jurisdic- 
tion to  admit  the  Instrument  purporting  to  be 
the  last  will  and  testament  of  Cynthia  M. 
Cameron,  deceased,  and  the  codicil  thereto,  to 
probate. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 
Judgment  affirmed. 
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(230  III.  841) 

GLOS  et  al.  v.  CASS. 

(Supreme  Conrt  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec.  10,  1907.) 

1.  Taxation  — Tax  Deeds  — Actions  to  Set 
Aside— Persons  Entitled  to  Maintain. 

One  who  has  executed  a  contract  to  sell 
lots,  stating  that  the  property  "is  hereby  bar- 
gained and  sold,"  and  permitting  vendee  to  take 
immediate  possession,  may  still  sue  to  set  aside 
a  tax  deed  as  a  cloud  on  his  title ;  the  legal  ti- 
tle remaining  in  him. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  $  1585.] 

2.  Sake — Judgment. 

In  an  action  to  set  aside  a  tax  deed,  a  pro- 
_  vision  in  the  decree  for  a  deposit  to  be  paid  to 
defendants  ag  their  respective  rights  might  there- 
after be  determined  was  proper. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  45,  Taxation,  59  1612-1616.] 

3.  Same. 

It  was  not  error  that  the  decree  only  set 
aside  the  tax  deed,  and  did  not  bar  any  interest 
that  defendants  had  in  the  premises,  other  than 
that  derived  from  the  tax  deed. 

4.  Same— Sale— Validity. 

Where  the  county  clerk's  certificate  to  the 
delinquent  tax  list  was  dated  as  of  a  day  other 
than  the  day  advertised  for  sale,  the  sale  and 
deed  based  thereon  were  void. 

Appeal  from  Superior  Court,  Cook  County ; 
George  A.  Dupuy,  Judge. 

Bill  by  Joseph  K.  Cass  against  Emma  J. 
Glos  and  others.  Decree  for  complainant, 
and  defendants  appeal.  Affirmed. 

John  R.  O'Connor,  for  appellants.  Charles 
T.  Mason  and  William  P.  Elliott,  for  appel- 
lee. 

CARTER,  J.  Appellee  filed  a  bill  in.  the 
superior  court  of  Cook  county  September  29, 
1905,  alleging  that  he  was  then  the  owner 
and  In  possession  of  certain  described  lots 
in  Chicago;  that  October  18,  1899,  the  lots 
were  sold  for  delinquent  taxes  to  Jacob  Glos 
and  a  certificate  of  sale  Issued;  that,  no  re- 
demption having  been  made,  a  tax  deed  was 
issued  to  Glos ;  that  said  tax  deed  was  void. 
Emma  J.  Glos  was  made  a  defendant  as  the 
wife  of  Jacob  Glos,  and  August  A.  Timke, 
trustee,  by  reason  of  a  trust  deed  being  ex- 
ecuted to  him  by  Jacob  Glos  to  secure  a  cer- 
tain indebtedness.  The  appellee  prayed  that 
the  tax  deed  be  set  aside  as  a  cloud  on  bis 
title.  Appellants  answered,  denying  the  ma- 
terial allegations,  and  demanding  strict  proof. 
Evidence  having  been  heard  by  the  chancel- 
lor, decree  was  entered  finding  the  material 
allegations  of  the  bill  true  and  setting  aside 
the  tax  deed. 

It  appeared  from  the  evidence  that  on 
June  20,  1905,  the  appellee  entered  Into  a 
contract  with  the  Chicago  &  Illinois  Western 
Railroad  Company  to  sell  the  lots  here  In 
question  for  $700 ;  that  $100  was  paid  down, 
and  the  balance  was  to  be  paid  on  the  deliv- 
ery of  a  good  and  sufficient  warranty  deed 
within  30  days  after  the  title  should  be 
found  good.  The  contract  also  provided  that 
the  tax  deed  here  in  question  should  be  re- 


moved by  appellee,  either  by  legal  decree  or 
quitclaim  deed,  and  that  the  railroad  com- 
pany might  take  immediate  possession  of  the 
lots.  The  appellants  contend  that,  because 
this  contract  stated  that  this  property  "is 
hereby  bargained  and  sold  to  the  said"  rail- 
road company,  the  railroad  was  the  owner  of 
said  lots  when  the  bill  was  filed.  In  Lan- 
glols  v.  Stewart,  156  111.  609,  41  N.  E.  177, 
this  court  had  this  identical  question  before 
it,  and  held  that  a  bond  for  a  deed  was  only 
an  agreement  to  make  a  title  in  the  future, 
and  the  fact  the  seller  had  executed  such  a 
bond  to  a  third  party,  who  was  in  possession, 
did  not  prevent  the  seller  from  maintaining 
his  bill  to  set  aside  a  cloud  upon  the  title, 
so  he  might  fulfill  the  conditions  of  his  bond 
and  make  good  title  to  their  property.  This 
decision  has  been  approved  in  Phenix  Ins, 
Co.  v.  Caldwell,  187  111.  73,  58  N.  E.  314, 
and  National  Fire  Ins.  Co.  v.  Lumber  Co., 
217  I1L  115,  75  N.  E.  450,  108  Am.  St  Rep. 
239.  Under  these  decisions,  notwithstanding 
this  contract  of  sale,  the  legal  title  still  re- 
mained in  appellee. 

Appellants  also  contend  that  the  decree 
does  not  declare  the  rights  of  the  parties  as 
to  the  amount  of  money  to  be  paid  to  the 
various  defendants.  It  found  that  appellee 
had  offered  $3  to  each  of  the  three  defend- 
ants for  their  respective  appearance  fees  in 
this  suit  and  that  they  had  refused  to  accept 
it  and  that  thereupon  it  was  ordered  that 
these  sums  be  deposited  with  the  clerk  for 
the  respective  use  of  said  defendants.  It  al- 
so provided  that  the  appellee  should  deposit 
with  the  clerk  of  the  court  "for  the  use  of 
the  defendants  te  this  suit,  or  any  or  either 
of  them,  or  their  grantees  or  assigns,  as  their 
respective  rights  may  hereafter  by  this  court 
be  determined  and  decreed,"  $116.04,  and  that 
this  amount  was  deposited.  Under  the  deci- 
sions of  this  court  in  Glos  v.  Hanford,  212 
111.  261,  72  N.  E.  439,  and  Glos  v.  Ault  221 
111.  562,  77  N..E.  939,  this  provision  of  the 
decree  was  proper. 

The  decree  did  not  set  aside  the  trust  deed 
as  to  August  A.  Timke,  trustee,  as  claimed  by 
appellants,  but  only  the  tax  deed  of  Jacob 
Glos,  enjoining  the  defendants  from  claiming 
or  asserting  any  title  by  reason  of  any  tax 
deed.  Any  interest  that  the  defendants  had 
in  these  premises,  other  than  that  derived 
from  the  tax  deed,  is  not  foreclosed  by  this 
decree.  There  was  no  error  in  this  regard. 
Glos  v.  Ault,  supra. 

The  tax  sale  and  deed  to  Glos  were  null 
and  void.  The  county  clerk's  certificate  to 
the  delinquent  tax  list  upon  which  this  deed 
was  based  was  dated  July  12, 1899.  It  should 
have  been  dated  August  7,  1899,  the  date 
advertised  for  the  sale.  The  judgment  of 
sale  was  therefore  void.  Glos  v.  Gleason,  209 
HI.  517,  70  N.  E.  1045 ;  Glos  v.  Hanford,  su- 
pra; Glos  v.  Ault  supra. 

The  decree  of  the  superior  court  will  be 
affirmed. 

Decree  affirmed. 
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(230  III.  436.) 
DALY  T.  KOHN  et  al.  (two  cases). 

(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec.  10,  1907.) 

L  Courts— Appellate  Jurisdiction  —  Free- 
hold. 

Where  a  trustee  in  bankruptcy,  under  U.  S. 
Comp.  St.  1901,  p.  3451.  which  provides  that 
the  trustee  shall  be  vested,  by  operation  of  law, 
with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudged  a  bankrupt,  sues  to  have  set 
aside  a  fraudulent  transfer  of  real  estate  from 
the  bankrupts  to  their  mother  and  to  have  the 

S remises  conveyed  to  him  as  trustee,  a  freehold 
i  involved,  and  an  appeal  must  be  taken  direct- 
ly to  the  Supreme  Court 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §§  557-560.1 
2.  Appeal  and  Error— DismissaI/— Defects 
in  Proceedings  fob  Review. 

Where  appellant,  as  soon  as  the  appeal  was 
dismissed  by  the  Appellate  Court,  prosecuted  a 
further  appeal  to  the  Supreme  Court,  and  there- 
upon sued  out  a  writ  of  error  from  the  Supreme 
Court  to  the  trial  court,  the  writ  of  error  was 
improvidently  sued  out  and  must  be  dismissed, 
since  such  a  writ  cannot  be  sued  out  while  an 
appeal  in  the  case  is  pending  in  the  Appellate 
or  Supreme  Courts,  even  though  it  may  ultimate- 
ly be  held  by  the  Supreme  Court  that  the  appeal 
to  the  Appellate  Court  was  improperly  taken. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  47.] 

8.  Same— Effect  of  Taking  Appeax. 

An  appeal  is  a  continuation  of  the  same 
case,  and.  when  the  case  is  transferred  to  an  ap- 
pellate tribunal  by  appeal,  there  is  no  case  pend- 
ing in  the  trial  court  upon  which  a  writ  of  error 
will  operate  at  the  suit  of  the  party  prosecuting 
the  appeal  until  the  case  gets  back  into  the  trial 
court  in  some  regular  way. 

[Ed.  Note —For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  8  2191.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  W.  M.  McEwen,  Judge. 

Actions  by  Charles  L.  Daly,  trustee  In  bank- 
ruptcy, against  Katie  Kohn  and  others  to  set 
aside  a  fraudulent  conveyance  of  real  estate. 
From  a  Judgment  of  the  Appellate  Court  dis- 
missing plaintiff's  appeal,  plaintiff  appeals. 
Affirmed.  Writ  of  error  sued  out  from  Su- 
preme Court  to  trial  court  after  dismissal  of 
appeal  in  Appellate  Court  dismissed. 

Alden,  Latham  &  Young  (Charles  Martin, 
of  counsel),  for  appellant  David  J.  Lyon 
and  Henry  M.  Sellgman,  for  appellees. 

HAND,  C.  J.  This  was  a  bill  In  chancery 
filed  in  the  superior  court  of  Cook  county  by 
Charles  L.  Daly,  trustee  in  bankruptcy  of  the 
estate  of  Sidney  Kohn  and  Edward  A.  Kohn, 
against  said  Sidney  Kohn  and  Edward  A. 
Kohn  and  one  Katie  Kohn,  to  set  aside  as 
fraudulent  a  certain  deed  from  said  Sidney 
and  Edward  A.  Kohn  to  their  mother,  Katie 
Kohn,  whereby  Sidney  and  Edward  A.  Kohn 
had  conveyed  to  Katie  Kohn  certain  real  es- 
tate described  in  the  deed,  situated  In  the 
city  of  Chicago.  Answers  and  replications 
were  filed,  and  upon  a  trial  the  bill  was  dis- 
missed for  want  of  equity,  whereupon  an  ap- 
peal was  prayed  by  the  trustee  to  the  Appel- 
late Court  for  the  First  Dist  let,  where  the 


appeal,  upon  motion  of  the  appellees,  was 
dismissed  for  want  of  Jurisdiction  In  the  Ap- 
pellate Court  to  hear  and  determine  the  same, 
on  the  ground  a  freehold  was  involved,  and 
a  further  appeal  has  been  prosecuted  by  the 
trustee  to  this  court  After  the  appeal  was 
dismissed  by  the  Appellate  Court  the  trustee 
sued  out  a  writ  of  error  from  this  court  to 
the  superior  court  to  bring  In  review  before 
this  court  the  decree  of  said  superior  court 
entered  in  said  cause,  and  at  the  June  term, 
1907,  of  this  court  the  appeal  and  writ  of  er- 
ror were  both  pending  In  this  court  and  the 
cases  were  consolidated  and  taken  as  one 
case.  It  was  averred  In  the  bill  that  the  deed 
from  Sidney  and  Edward  A.  Kohn  to  Katie 
Kohn,  which  bore  date  September  24,  1901, 
was  not  filed  for  record  until  September  21, 
1902,  and  that  said  deed  was  without  con- 
sideration and  was  a  mere  sham,  and  was 
made  with  the  intention  of  defrauding  and 
delaying  the  creditors  of  said  Sidney  and  Ed- 
ward A.  Kohn,  and  it  was  prayed  that  said 
deed  be  set  aside  and  vacated  and  declared 
null  and  void,  that  said  Katie  Kohn  be  order- 
ed to  convey  the  premises  therein  described 
to  said  trustee,  and  that,  in  default  thereof, 
the  master  in  chancery  of  said  court  be  di- 
rected to  convey  said  premises  to  said  trustee. 

The  bankruptcy  act  provides :  "The  trustee 
of  the  estate  of  a  bankrupt,  upon  his  appoint- 
ment and  qualification,  and  his  successor  or 
successors,  if  he  shall  have  one  or  more,  up- 
on his  or  their  appointment  and  qualification, 
shall  In  turn  be  vested,  by  operation  of  law, 
with  the  title  of  the  bankrupt  as  of  the  date  he 
was  adjudged  a  bankrupt"  1  Fed.  St  Ann.  I 
70,  p.  097  [U.  S.  Comp.  St  1901,  p.  3451].  We 
are  of  the  opinion,  therefore,  the  question  of  ti- 
tle to  real  estate  was  involved  In  this  suit  and 
not  the  question  of  the  enforcement  of  a  Hen,  aa 
Is  the  case  in  foreclosure  suits  and  upon  credit- 
ors* bills,  and  that  the  Appellate  Court  proper- 
ly held  that  a  freehold  was  involved.  In  Dean 
v.  Plane,  195  111.  495,  501,  63  N.  B.  274,  276, 
this  court  said :  "The  provision  of  the  bank- 
ruptcy act  for  vesting  the  title  of  real  estate 
in  the  trustee  does  not  relate  to  the  estab- 
lishment of  a  Hen,  but  Involves  the  freehold 
and  transfers  title."  The  necessary  result  of 
the  decree  In  this  case  was  to  sustain  the  ti- 
tle of  Katie  Kohn  or  to  divest  her  of  her  title 
and  transfer  It  to  the  trustee.  A  freehold  was 
therefore  Involved.  Hursen  v.  Hursen,  200 
111.  466,  70  N.  E.  904. 

The  trustee  states  In  his  suggestions  In  sup- 
port of  his  motion  to  consolidate  the  appeal 
with  the  writ  of  error  that  to  secure  as 
"speedy  a  decision  as  possible"  of  this  case,  so 
soon  as  the  appeal  was  dismissed  by  the  Ap- 
pellate Court  he  prosecuted  a  further  appeal 
to  this  court,  and  thereupon  sued  out  a  writ 
of  error  from  this  court  to  the  superior  court 
The  writ  of  error,  under  the  practice  in  this 
state,  was  Improvidently  sued  out,  and  must 
therefore  be  dismissed.  A  writ  of  error  can- 
not be  sued  out  from  this  court  by  the  ap- 
pellant to  review  a  judgment  or  decree  of  a 
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trial  court  while  he  has  an  appeal  pending 
In  the  Appellate  or  Supreme  Court  from  said 
judgment  or  decree;  and  this  is  true  al- 
though It  may  ultimately  be  held  by  this 
court  that  the  appeal  to  the  Appellate  Court 
was  Improperly  taken.  In  Smith  v.  Chytraus, 
152  111,  664,  38  N.  E.  911,  It  was  held  that  the 
trial  court  acts  judicially  In  granting  an  ap- 
peal to  the  Appellate  Court  and  within  the 
jurisdiction  committed  to  the  court,  and,  al- 
though the  appeal  may  be  erroneously  granted 
to  the  Appellate  Court  and  the  Appellate 
Court  be  without  jurisdiction  to  hear  and 
determine  the  appeal,  the  order  granting  the 
appeal  Is  not  void,  but  the  case  is  transfer- 
red to  tbe  Appellate  Court  and  remains  in 
that  court,  or  in  the  Supreme  Court  If  a  fur- 
ther appeal  be  prosecuted,  until  the  appeal 
Is  dismissed.  An  appeal  is  a  continuation  of 
the  same  case,  and,  when  the  case  Is  trans- 
ferred to  an  appellate  tribunal  by  appeal, 
there  Is  no  case  pending  in  the  trial  court 
upon  which  a  writ  of  error  will  operate  at 
the  suit  of  the  parry  prosecuting  the  appeal 
until  the  case  gets  back  into  the  trial  court 
In  some  regular  way.  A  second  appeal  can- 
not be  taken  when  the  first  appeal  has  not 
been  dismissed,  but  is  a  valid  subsisting  ap- 
peal, and  when  an  appeal  is  pending  the  case 
cannot  be  brought  up  by  writ  of  error,  by 
certiorari  or  by  bill  of  exceptions.  2  Cyc.  p. 
523,  and  cited  cases. 

In  the  cases  of  Harding  v.  Larkin,  41  111. 
413,  and  Page  v.  People,  99  111.  418,  the  ap- 
peal was  prosecuted  by  the  appellee  or  the 
writ  of  error  was  sued  out  by  tbe  defendant 
In  error,  and  it  was  held  tbe  right  to  prose- 
cute an  .appeal  or  sue  out  a  writ  of  error  was 
not  barred  or  affected  by  the  appeal  or  writ 
of  error  of  the  adversary  of  the  party  prose- 
cuting the  second  appeal  or  second  writ  of 
error.  Tbe  basis  of  those  decisions  is,  that 
both  parties  may  prosecute  an  appeal  or  sue 
out  a  writ  of  error  from  a  Judgment,  and 
those  cases  in  no  way  conflict  with  the  hold- 
ing in  this  case.  In  the  cases  of  Hibernian 
Banking  Ass'n  v.  Commercial  Nat.  Bank,  157 
111.  524,  41  N.  E.  919,  and  Id.,  157  111.  576,  41 
N.  E.  918,  the  question  here  disposed  of  was 
not  raised  or  considered. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed  in  case  No.  5508  and  tbe  writ  of 
error  will  be  dismissed  in  case  No.  5473,  with- 
out prejudice. 

Judgment  affirmed;  writ  of  error  dis- 
missed. 


(230  111.  3M) 
MANTERNACH  et  al.  v.  STUDT  et  al. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.  Re- 
hearing Denied  Dec.  10,  1907.) 

1.  Appeal  — Right  of  Review  —  Effect  of 
Dismissal  as  to  Pasties. 

Where  a  person,  in  answering  a  bill  for 
partition,  merely  asserts  that  she  is  the  owner 
of  a  certain  interest  in  the  premises,  and  denies 
the  allegations  of  the  bill  that  she  is  not  en- 
titled to  any  interest,  she  has  no  right  of  appeal 


from  a  decree  dismissing  the  bill,  since  her 
rights  are  not  determined  thereby. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  §  923.] 

2.  Equity— Decrees— Recital  of  Sebvice  of 
Process — Conclusiveness. 

Where  a  decree  in  a  chancery  proceeding  is 
entered  at  a  term  subsequent  to  the  return  term, 
and  recites  due  service  of  process  upon  defend- 
ants, but  the  return  on  the  summons  is  insuffi- 
cient, the  finding  in  the  decree  will  be  supported 
by  the  presumption  that  a  second  summons  was 
issued  and  served  for  the  term  at  which  the  de- 
cree is  entered ;  but  no  such  presumption  exists 
where  the  decree  was  entered  at  the  return  term 
of  the  summons,  and  the  recitals  in  the  decree 
cannot  prevail  if  the  summons  and  return  show 
the  court  was  without  jurisdiction. 

3.  Administrators  —  Sale  of  Land  Under 
Order  of  Court  —  Process  —  Service  on 
Minors. 

Service  of  summons  in  a  proceeding  in  the 
probate  court  against  minor  heirs  to  sell  real 
estate  of  an  intestate  to  pay  debts,  by  delivering 
a  copy  of  the  summons  for  the  minors  to  their 
mother,  who  is  also  their  guardian,  and  is  the 
creditor  for  whose  benefit  the  proceeding  is  in- 
stituted, does  not  give  the  court  jurisdiction. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  22,  Executors  and  Administrators,  S  1402.] 

4.  Sake  —  Appointment  of  Guardian  ad 
Litem. 

Where  there  has  been  no  service  of  sum- 
mons on  a  minor  defendant,  the  appointment  of 
a  guardian  ad  litem  does  not  give  the  court 
jurisdiction  of  his  person. 

IEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  22,  Executors  and  Administrators,  8  1402.) 

5.  Same— Title  and  Rights  of  Purchaser- 
Failure  to  Summon  Interested  Minor. 

Where  land  belonging  to  an  estate  is  sold 
to  pay  debts,  but  a  minor  heir  is  not  legally 
summoned,  a  subsequent  warranty  deed  from  the 
widow,  who  was  the  purchaser,  is  not  binding 
upon  the  minor,  even  though  she  is  his  mother, 
and  he  not  estopped  to  claim  his  interest  in 
the  land. 

6.  Adverse  Possession— Actual  Possession 
of  Land— Payment  of  Taxes. 

Where  the  color  of  title  to  land  in  posses- 
sion of  a  man  and  wife  for  over  seven  years  was 
in  the  husband  part  of  the  time  and  for  the 
rest  of  the  time  in  the  wife,  and  the  evidence 
does  not  clearly  show  that  the  husband  after 
the  conveyance  to  the  wife  paid  the  taxes  for 
her  as  her  agent  or  at  her  request,  the  posses- 
sion is  not  sufficient  to  give  title  under  section 
6  of  the  statute  of  limitations  (Hurd's  Rev.  St. 
1905,  c.  83,  §  6),  providing  that  a  person,  who 
shall  for  seven  successive  years  continue  in  ac- 
tual possession  of  land  under  color  of  title  ob- 
tained in  good  faith  and  pay  the  taxes,  shall 
be  the  owner  to  the  extent  of  his  paper  title. 

7.  Same— Actual  Residence. 

In  order  to  gain  title  to  land  under  section  4 
of  the  statute  of  limitations  (Hurd's  Rev.  St. 
1905,  c.  83,  8  4),  providing  that  actions  to  recov- 
er lands  actually  resided  upon  by  one  having  a 
record  title  must  be  brought  within  seven  years 
after  possession  taken,  there  must  be  actual 
residence  thereon ;  actual  possession  not  being 
sufficient 

Appeal  from  Superior  Court,  Cook  County; 
Theodore  Brentano,  Judge. 

Bill  by  John  Manternach  and  others 
against  August  Studt  and  others.  From  a 
decree  for  defendants,  complainants  appeal. 
Reversed  and  remanded. 

John  Manternach,  one  of  appellants,  began 
this  suit  by  filing  a  bill  in  the  superior  court 
of  Cook  county  for  the  partition  of  a  cer- 
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lain  lot  described  in  the  bill.  The  bill  al- 
leged that  the  complainant  owned  the  un- 
divided one-fourth  of  said  lot;  that  he  ac- 
quired title  thereto  by  inheritance  from  his 
father,  Peter  Manternach,  who  died  January 
31,  1886,  leaving  Emma  M.  Manternach,  his 
widow,  and  Lizzie,  Annie,  Mary,  and  com- 
plainant as  his  children  and  only  heirs  at 
law.  The  bill  averred  Peter  Manternach 
died  intestate;  that  his  widow  was  appointed 
administratrix  of  his  estate  February  15, 
1886;  that  in  March,  1887,  she  filed  her  ac- 
count in  the  probate  court,  showing  receipts 
of  $895.95  and  disbursements  of  $1,294.65, 
leaving  a  balance  due  her  of  $398.70;  that 
January  30,  1889,  she  resigned  her  office  of 
administratrix,  and  caused  Alexander  S. 
Maltman  to  apply  for  letters  and  be  appoint- 
ed administrator  de  bonis  non  February  6, 
1889;  that  February  7,  1889,  said  Maltman 
filed  his  report  and  account  of  the  personal 
estate  of  the  intestate  in  the  probate  court, 
from  which  it  appeared  that  the  indebted- 
ness of  the  estate,  including  the  widow's 
award,  amounted  to  $2,525.50  and  the  per- 
sonal property  to  $1,770.65,  leaving  a  deficit 
of  $754.85;  that  February  8,  1889,  said  ad- 
ministrator de  bonis  non  filed  a  petition  in 
the  probate  court  asking  for  an  order  and  de- 
cree to  sell  the  lot  described  In  the  bill  for 
the  payment  of  said  deficit,  and  on  that  day 
a  summons  was  issued  on  said  petition,  re- 
turnable on  the  third  Monday  of  February, 
which  was  the  first  day  of  the  next  term  of 
court  succeeding  the  filing  of  the  petition  and 
the  issuing  of  the  writ.  The  return  of  the 
sheriff  on  the  summons  is  dated  the  day  of 
its  issue,  and  recites  that  the  writ  was  serv- 
ed on  the  complainant  and  Lizzie  Manter- 
nach (now  Sperk)  "by  leaving  a  copy  there- 
of for  each  of  them  at  the  usual  place  of 
abode  of  said  defendant  with  Emma  M. 
Manternach,  a  member  of  their  family  of 
the  age  of  10  years  and  upwards,  and  in- 
forming said  Emma  M.  Manternach  of  the 
contents  thereof."  No  question  is  involved 
as  to  the  service  on  the  other  defendants. 
On  the  28th  of  February,  1889,  a  decree  was 
entered  by  the  probate  court  for  the  sale  by 
the  administrator  de  bonis  non  of  the  lot  in 
controversy,  and  on  May  1,  18S9,  said  ad- 
ministrator, in  pursuance  of  the  decree,  sold 
said  lot  to  the  widow,  Emma  M.  Manternach, 
for  $1,800,  which  sale  was  afterwards  ap- 
proved by  the  probate  court.  Mrs.  Manter- 
nach, who  bad  previously  been  appointed 
guardian  for  her  children,  receipted  the  ad- 
ministrator for  the  amount  due  her  and  for 
$168.80  as  guardian  for  her  four  minor  chil- 
dren, which  appears  to  have  been  the  sur- 
plus from  the  proceeds  of  this  sale  after 
paying  the  indebtedness,  costs,  and  expenses. 
There  is  no  proof  in  the  record  that  Mrs. 
Manternach,  as  guardian,  ever  accounted  to 
complainant  for  his  share  of  the  money,  or 
that  he  received  any  benefit  from  it  except 
support  and  maintenance  by  his  mother. 
April  22,  1893,  Mrs.  Manternach  sold  the  lot 


to  August  T.  Studt,  who  conveyed  it  to  his 
wife  March  17,  1898,  and  on  March  17,  1906, 
Mrs.  Studt  and  her  husband  conveyed  the 
lot  to  John  and  Mary  Nagl.  The  bill  avers, 
on  information  and  belief,  that  Lizzie  Sperk's 
right  to  assert  title  to  an  interest  In  said 
premises  is  barred  by  the  statute  of  limita- 
tions; that  complainant  is  the  owner  of  the 
undivided  one-fourth  of  said  premises  and 
John  and  Mary  Nagl  of  the  undivided  three- 
fourths  thereof;  and  that  complainant  is  en- 
titled to  an  account  for  the  rents  and  profits 
of  the  premises  accruing  after  the  purchase 
by  Studt  from  Mrs.  Manternach,  and  prays 
that  an  account  therefor  may  be  taken  and 
for  partition  of  the  premises.  August  Studt, 
Sophia  Studt,  John  Nagl,  and  Mary  Nagl 
filed  their  joint  and  several  answers.  The 
defenses  set  up  by  their  said  answers,  as 
summarized  by  counsel  for  appellees  in  their 
brief  and  argument,  are:  First,  the  pro- 
ceedings for  the  sale  of  the  real  estate  were 
regular  on  their  face,  and  this  proceeding  Is 
a  collateral  attack,  and  the  recitals  in  the 
decree  are  binding  upon  John  Manternach: 
second,  he  Is  bound  by  the  warranty  In  the 
deed  given  by  Emma  Manternach,  his  mother, 
to  August  T.  Studt;  third,  he  Is  barred  by 
section  9  of  the  statute  of  limitations  (Hurd's 
Rev.  St.  1905,  c.  83,  8  9);  fourth,  he  is  bar- 
red by  sections  6,  7,  and  8  of  the  statute  of 
limitations  (Hurd's  Rev.  St  1905,  c.  83,  if 
6,  7,  8);  fifth,  he  is  estopped  by  having  re- 
ceived benefits  from  the  sale.  Lizzie  Sperk 
answered,  admitting  all  the  allegations  of 
the  bill  except  that  she  was  barred  by  the 
statute  of  limitations  from  claiming  and 
asserting  a  right  to  an  interest  in  the  real 
estate,  and  averred  that  she  was  the  owner 
of  the  undivided  one-fourth  of  said  prem- 
ises, and  asked  that  the  same  be  ascertained 
and  set  off  to  her,  as  well  as  a  share  of  the 
rents  and  profits  If  the  account  be  taken. 
Upon  a  hearing  in  open  court  a  decree  was 
entered  dismissing  complainant's  bill  for 
want  of  equity,  and  from  that  decree  John 
Manternach  and  Lizzie  Sperk  have  prosecut- 
ed this  appeal. 

Mason  &  Wyman,  for  appellants.  Bulkley, 
Gray  &  More,  for  appellees. 

FARMER,  J.  (after  stating  the  facts  as 
above).  In  our  opinion  Lizzie  Sperk  was 
not  authorized  to  prosecute  an  appeal  from 
the  decree.  The  dismissal  of  the  bill  was 
not  an  adjudication  of  her  rights  in  the 
premises.  By  her  answer  she  merely  assert- 
ed that  she  was  the  owner  of  the  undivided 
one- fourth  of  the  land  sought  to  be  parti- 
tioned and  denied  the  allegations  of  the  bill 
that  she  was  not  entitled  to  any  interest 
therein.  In  the  absence  of  a  cross-bill,  find- 
ing that  the  complainant  had  no  Interest  in 
the  premises  and  no  right  to  a  partition 
thereof  would  require  that  the  bill  be  dis- 
missed, and  the  decree  to  that  effect  was  an 
adjudication,  only,  that  the  complainant  had 
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no  Interest  In  the  premises^  but  was  not  a 
determination  of  the  right  of  Lizzie  Sperk, 
and  there  was  nothing  therefore  for  her  to 
appeal  from.  This  appeal  therefore  brings 
before  us  for  consideration  nothing  except 
the  correctness  of  the  decree  of  the  superior 
court  in  adjudging  that  John  Manternach 
(hereafter  called  appellant)  had  no  interest 
in  the  real  estate  sought  to  be  partitioned 
and  dismissing  his  bill  for  want  of  equity. 

The  proof  tends  to  show  appellant  had  no 
knowledge  that  his  father  ever  owned  the 
lot  in  controversy  until  February,  1906,  and 
the  suit  was  instituted  by  him  June  29, 
1906.  There  is  some  controversy  as  to  the 
age  of  appellant,  but  in  our  view  of  the  case 
his  exact  age  is  immaterial  The  proof  shows 
him  to  have  been  either  seven  or  eight  years 
old  at  the  time  of  the  issuing  and  service  of 
summons  In  the  proceeding  by  the  adminis- 
trator de  bonis  non  for  the  sale  of  real  es- 
tate to  pay  debts.  Service  of  summons  Is- 
sued in  a  chancery  proceeding  against  minor 
defendants  by  delivering  a  copy  of  the  sum- 
mons for  the  minor  defendants  to  the  com- 
plainant in  the  bill  and  informing  such  com- 
plainant of  Its  contents  does  not  give  the 
court  jurisdiction  of  the  minors  so  served, 
and  a  decree  rendered  upon  sucb  service  Is 
void  as  to  them.  Cases  so  holding  will  be 
found  collected  In  Heppe  v.  Szczepanskl,  209 
111.  88,  70  N.  B.  737,  101  Am.  St.  Rep.  221. 
The  same  rule  applies  to  proceedings  in  the 
probate  court  for  the  sale  of  real  estate  to 
pay  debts.  It  is  true,  Mrs.  Manternach, 
mother  of  appellant  with  whom  copy  of 
summons  was  left  was  not  complainant  in 
the  petition  to  sell  the  real  estate,  but  the 
evidence  shows  she  was  tbe  creditor  for 
whose  benefit  it  was  sold,  and  that  she  re- 
signed her  office  of  administratrix  and  had 
an  administrator  de  bonis  non  appointed  so 
that  she  might  become  the  purchaser  at  the 
sale,  and  while  she  was  not  the  nominal 
complainant  in  the  petition  she  was  the  real 
party  interested  and  the  one  for  whose  ben- 
efit the  proceeding  was  instituted. 

The  Heppe  Case,  supra,  Is  in  its  essential 
features  very  similar  to  the  case  at  bar.  In 
that  case  the  widow  of  Frank  Szczepanskl 
was  a  creditor  of  his  estate,  and  for  tbe  pur- 
pose of  paying  said  indebtedness,  and  upon 
her  request  the  executor  of  her  husband's  es- 
tate procured  a  decree  of  the  probate  court 
to  sell  real  estate.  Rosalia  and  Marlanna 
Szczepanskl,  only  surviving  children  of  said 
Frank  Szczepanskl  and  his  widow,  were  mi- 
nors, and  the  summons  as  to  them  was  serv- 
ed by  leaving  a  copy  with  their  mother,  who 
at  that  time  was  married  to  a  man  named 
Witt  Obecny,  and  informing  her  of  the  con- 
tents thereof.  A  guardian  ad  litem  was  ap- 
pointed for  and  answered  the  petition  for 
the  minors.  At  the  sale,  which  occurred  No- 
vember 12,  1897,  a  brother  of  Mrs.  Obecny 
was  the  highest  bidder  for  the  land,  and  it 
was  struck  off  to  and  reported  sold  to  him 
by  the  executor.   Upon  the  approval  of  the 


report  of  sale  the  executor  executed  a  deed 
under  date  of  November  18, 1897,  to  the  pur- 
chaser, and  on  the  same  day  the  purchaser 
conveyed  the  premises  to  his  sister,  Mrs. 
Obecny.  In  June,  1899,  Rosalia  Szczepanski 
and  Marianna  Szczepanski  filed  their  bill 
for  partition,  and  upon  the  question  as  to 
whether  service  was  had  upon  Rosalia  and 
Marianna  the  court  said  (page  105  of  209 
111.,  page  744  of  70  N.  E.  [101  Am.  St  Rep. 
221]):  "In  the  case  at  bar,  Katharina  Obec- 
ny, acting  in  the  name  of  the  executor,  Ku- 
charski,  was  the  real  complainant  in  this 
petition  for  the  sale  of  this  property.  *  •  * 
There  was  no  service  upon  her  minor  chil- 
dren except  by  leaving  a  copy  of  the  sum- 
mons with  her,  the  real,  though  not  nominal, 
complainant  In  the  petition,  and  stating  the 
contents  of  it  to  her.  We  do  not  regard  this 
service,  under  the  decisions  referred  to,  and 
upon  principle,  as  sufliclent  Her  interest 
lay  in  the  direction  of  keeping  a  knowledge 
of  the  filing  of  the  petition  from  the  very 
children  for  whom  she  accepted  service.  We 
are  therefore  of  the  opinion  that  the  court 
acquired  no  jurisdiction  over  these  appellees 
to  enter  the  order  of  sale  against  their 
property." 

But  one  summons  appears  to  have  been 
issued  in  the  present  case,  and  it  was  serv- 
ed In  the  manner  above  set  out.  That  sum- 
mons was  made  returnable  to  the  February 
term  of  court  and  at  that  term  the  decree 
for  the  sale  was  entered.  In  Hemmer  v. 
Wolfer,  124  111.  435,  16  N.  E.  652,  it  was  held 
that  where  a  decree  in  a  chancery  proceed- 
ing is  entered  at  a  term  subsequent  to  the 
return  term  and  recites  due  service  of  pro- 
cess upon  the  defendants,  but  the  return  on 
tbe  summons  is  insufficient  the  finding  in  the 
decree  will  be  supported  by  the  presumption 
that  a  second  summons  was  issued  and  serv- 
ed for  the  term  at  which  the  decree  is  en- 
tered. But  no  such  presumption  can  be  in- 
dulged where  the  decree  was  entered  at  the 
return  term  of  the  summons,  and  in  such 
case  the  recitals  In  the  decree  cannot  prevail 
if  the  summons  and  return  show  the  court 
was  without  Jurisdiction.  In  Forrest  v.  Fey, 
218  III.  165,  75  N.  E.  789,  1  L.  R.  A.  (N.  S.) 
740,  109  Am.  St  Rep.  249,  it  was  said  (page 
170  of  218  111.,  page  791  of  75  N.  E.  [1  L.  R. 
A.  N.  S.  740,  109  Am.  St  Rep.  249]):  "Where 
the  record  itself  shows  that  notice  was  not 
given  as  required  by  law  the  jurisdiction 
does  not  attach,  and  where  it  shows  that  the 
finding  of  jurisdiction  upon  which  tbe  court 
acted  was  insufficient  the  finding  of  the 
court  as  to  its  jurisdiction  is  not  conclusive, 
and  the  recital  of  proper  service  on  the  face 
of  the  decree  makes  no  difference."  Service 
of  summons  upon  Mrs.  Manternach,  as  guard- 
ian of  complainant,  did  not  give  the  court 
jurisdiction  to  enter  a  decree  to  sell  his  land. 
To  have  authorized  a  decree  to  that  effect  it 
was  necessary  that  process  be  served  legally 
upon  complainant.  Greenman  v.  Harvey,  53 
HI.  386;  Bonnell  v.  Holt  89  111.  71.  Neither 
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did  the  appointment  of  n  guardian  ad  litem 
for  the  appellant  give  the  court  jurisdiction 
of  his  person.  Campbell  v.  Campbell,  63  111. 
462;  Chambers  v.  Jones,  72  111.  275.  It  is 
very  clear  that  the  court  did  not  have  Ju- 
risdiction of  the  person  of  appellant  and  had 
no  authority  to  decree  a  sale  of  his  interest 
in  the  land. 

It  is  contended  by  appellees  that  even  If 
the  court  had  no  jurisdiction  of  the  person 
of  appellant  in  the  proceeding  to  sell  real  es- 
tate to  pay  debts,  his  mother  having  made  ap- 
pellee August  Studt  a  warranty  deed  for  the 
premises,  her  warranty  is  binding  upon  her 
heirs  "and  an  estoppel  to  their  recovery." 
This  contention  Is  unsound,  for  the  reason 
that  appellant  does  not  claim  title  as  heir  of 
his  mother,  but  his  claim  is  that  he  derived 
title  by  descent  from  his  father.  In  such  case 
he  would  be  no  more  bound  by  the  covenants 
of  warranty  in  a  deed  made  by  his  mother 
than  he  would  by  the  covenants  of  warranty 
In  a  deed  made  by  any  other  stranger  to  the 
title. 

Appellees  also  relied  upon  the  seven-years 
statute  of  limitations  as  one  of  their  de- 
fenses, but  the  proof  was  insufficient  to  es- 
tablish such  defense.  At  the  time  of  the  sale 
of  the  premises  by  the  administrator  they 
were  occupied  by  a  barn,  but  the  barn  was 
burned  down  some  time  (Just  when  the  evi- 
dence does  not  show)  before  Mrs.  Manternach 
sold  the  lot  to  Studt,  in  April,  1893.  Studt 
began  the  erection  of  a  building  on  the  lot  in 
March,  1897,  and  completed  It  about  the  1st 
of  July  following.  He  testified  he  rented  the 
premises,  and  they  had  been  occupied  from 
the  time  of  the  completion  of  the  building  un- 
til the  sale  to  the  Nagls,  in  March,  1906. 
This  covered  a  period  of  more  than  seven 
years  prior  to  the  filing  of  the  bill,  June  29, 
1906.  But  the  premises  were  not  owned  by 
Studt  during  all  that  time,  for  he  conveyed 
them  to  his  wife  In  March,  1898.  Studt  was 
absent  from  Chicago  from  January  1, 1898,  to 
August  23,  1899.  He  testified  that  while  he 
was  at  home  he  paid  the  taxes,  and  while  he 
was  absent  his  wife  paid  them.  All  he  knew 
about  his  wife  paying  the  taxes  during  his 
absence,  he  said,  was  from  what  she  told 
him  and  from  the  receipts.  He  testified  he 
had  turned  over  the  tax  receipts  to  Nagl,  and 
none  were  introduced  in  evidence.  Studt's 
testimony  was  all  the  evidence  that  was  in- 
troduced on  the  subject  of  the  payment  of 
taxes.  To  make  the  period  of  seven  years' 
payment  of  taxes  under  color  of  title  obtain- 
ed in  good  faith  a  bar  under  either  section 
6  or  7  of  the  statute  of  limitations,  the  taxes 
must  be  paid  by  the  person  holding  the  title 
or  in  some  way  interested  in  or  connected 
therewith.  Hurlbut  v.  Bradford,  109  111.  897; 
Tlmmons  v.  KIdwell,  149  III.  507,  36  N.  E. 
974;  McCauley  v.  Mahon,  174  111.  384,  51  N. 
E.  829.  The  testimony  of  Studt  is  vague 
and  uncertain  as  to  how  many  of  the  years 
during  which  the  premises  were  occupied  aft- 
er he  received  the  conveyance  from  Mrs.  Man- 


ternach -he  paid  the  taxes  and  how  many  of 
those  years  his  wife  paid  them  after  he  made 
the  conveyance  to  her.  If  he  paid  the  taxes 
at  any  time  after  making  conveyance  to  bis 
wife,  he  does  not  testify  that  he  paid  them 
for  her  as  her  agent  or  at  her  request.  In 
Tlmmons  v.  Kidwell,  supra,  it  was  held  that 
payment  of  taxes  by  the  husband  where  color 
of  title  was  In  the  wife,  in  the  absence  of 
proof  that  he  paid  them  for  his  wife,  was 
insufficient  In  Hurlbut  v.  Bradford,  supra, 
and  McCauley  v.  Mahon,  supra,  It  was  held 
that  proof  that  the  taxes  were  paid  for  the 
whole  period  of  seven  years  by  or  for  the  per- 
son holding  or  Interested  In  the  color  of  title 
must  be  clear  and  convincing.  There  was 
no  proof  that  the  premises  were  vacant  and 
unoccupied  for  any  period  of  seven  succes- 
sive years.  We  hold  therefore  that  the  evi- 
dence was  insufficient  to  sustain  the  defense 
under  either  section  6  or  7  of  the  statute  of 
limitations. 

Section  4  of  the  statute  of  limitations 
(Hurd's  Rev.  St.  1905,  p.  1331,  c.  83)  Is  also 
relied  upon  by  appellees.  That  section  reads 
as  follows:  "Actions  brought  for  the  recov- 
ery of  any  lands,  tenements  or  hereditaments 
of  which  any  person  may  be  possessed  by 
actual  residence  thereon  for  seven  successive 
years,  having  a  connected  title  in  law  or 
equity,  deduclble  of  record,  from  this  state  or 
the  United  States,  or  from  any  public  officer 
or  other  person  authorized  by  the  laws  of 
this  state  to  sell  such  land  for  the  nonpay- 
ment of  taxes,  or  from  any  sheriff,  marshal 
or  other  person  authorized  to  sell  such  land 
on  execution,  or  under  any  order,  judgment 
or  decree  of  any  court  of  record,  shall  be 
brought  within  seven  years  next  after  pos- 
session being  taken,  as  aforesaid;  but  when 
the  possessor  shall  acquire  such  title  after 
taking  such  possession,  the  limitation  shall 
begin  to  run  from  the  time  of  acquiring  title." 
This  section  was  enacted  in  1835  and  has 
been  the  subject  of  discussion  In  numerous 
cases  in  this  court  Sections  6  and  7  of  the 
limitation  act  were  enacted  subsequent  to 
section  4,  to  meet  a  class  of  cases  to  which 
that  section  was  not  applicable.  Section  4 
requires  that  a  person  claiming  under  it  must 
have  been  "possessed  by  actual  residence 
thereon  for  seven  successive  years."  Mere 
possession  under  section  6  Is  sufficient  but 
section  4  requires  the  possession  to  be  by 
actual  residence,  and  this  has  been  the  con- 
struction given  this  section  of  the  statute  In 
Stoltz  v.  Doerlng,  112  111.  234,  Heacock  v. 
Lubuke,  107  111.  396,  Elston  v.  Kennlcott  46 
111.  187,  Woodward  v.  Blanchard,  16  HI.  424, 
and  Collins  v.  Smith,  18  111.  16a  There  is 
no  proof  whatever  that  the  premises  had  been 
possessed  by  any  one  "by  actual  residence 
thereon  for  seven  successive  years"  or  any 
other  period,  and  we  are  of  opinion  there- 
fore appellees  failed  to  establish  title  under 
section  4  of  the  statute  of  limitations. 

It  is  also  urged  that  the  appellant  received 
benefits  from  the  proceeds  of  the  sale  of  the 
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real  estate  and  Is  therefore  estopped  from 
attacking  appellees'  title  and  asserting  title 
in  bimself.  The  proof  shows  that  his  mother, 
as  his  guardian,  received  $42.50  for  him  out 
of  the  proceeds  of  the  sale.  We  do  not  agree 
.  to  the  correctness  of  this  proposition ;  but, 
as  appellant  has  by  an  amendment  to  his  bill 
tendered  the  money  back  to  whomever  the 
court  should  decide  was  entitled  to  it  we 
deem  It  unnecessary  to  discuss  this  question. 

We  are  of  opinion  the  court  erred  in  dis- 
missing the  appellant's  bill,  and  the  decree 
is  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  not  inconsistent  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


(230  111.  464) 

ALEXANDER  et  al.  v.  LOEB  et  aL 

(Supreme  Court  of  Illinois.   Oct  23,  1007.  Re- 
hearing Denied  Dec  10,  1007.) 

1.  Judgment — Res  Judicata. 

Judgment  for  damages  was  rendered  In  fa- 
vor of  a  landlord  on  an  appeal  bond  in  an  ac- 
tion of  forcible  entry  and  detainer.  Four  days 
after  bringing  the  action  on  the  bond,  the  land- 
lord sued  for  double  damages  for  holding  over. 
Held,  that  the  suit  on  the  appeal  bond  and 
payment  of  the  judgment  recovered  thereon  did 
not  merge  the  suit  for  double  damages,  nor  bar 
recovery  therein. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  30,  Judgment,  8  1107.] 

2.  Landlord  and  Tenant— Holding  Over— 
Penalty — Willfulness  or  Act. 

In  order  to  render  a  tenant  liable  under 
the  statute  for  double  damages  for  holding  over, 
the  act  must  be  willful. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  82,  Landlord  and  Tenant,  §  1250.] 

3.  Appeal— Review— Findings  of  Coubt. 

On  controverted  questions  of  fact,  the  judg- 
ment of  the  Appellate  Court,  approving  the  judg- 
ment of  the  trial  court,  is  conclusive,  and  the 
only  question  is  whether  there  is  any  evidence 
tending  to  support  plaintiff's  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §8  4322,  4324.] 

4.  Same— Amount  op  Recovery. 

The  Supreme  Court  ordinarily  has  nothing 
to  do  with  the  amount  of  judgment  when  it 
has  been  approved  by  the  Appellate  Court. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  4324.] 

5.  Sake— Objections  Waived. 

A  point  not  raised  in  the  motion  for  new 
trial  or  in  the  assignment  of  errors  cannot  be 
raised  on  appeal. 

5 Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  2,  Appeal  and  Error,  $8  1650,  1753-17557] 

6.  Landlord  and  Tenant  —  Actions  fob 
Holding  Oveb— Defenses. 

In  an  action  against  a  tenant  for  double 
damages  for  holding  over,  the  fact  that  defend- 
ant held  over  into  a  period  for  which  a  new 
tenant  had  leased  the  premises  will  not  bar 
plaintiff's  right  to  recover,  where  by  agreement 
plaintiff  was  not  to  deliver  possession  to  the 
new  tenant  while  prevented  by  acts  of  third 
persons,  etc 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  32,  Landlord  and  Tenant  |  1211.] 

7.  Same  —  Lease   and  Contemporaneous 
Agreement. 

A  lease  and  a  written  agreement  waiving 
delivery  of  possession  under  certain  conditions, 
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when  made  at  the  same  time,  must  be  considered 
together. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  82,  Landlord  and  Tenant  I  104.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;  O.  E.  Heard,  Judge. 

Action  by  Solomon  Loeb  and  others  against 
Sigmund  Alexander  and  others.  From  a 
judgment  of  the  Appellate  Court  affirming  the 
Judgment  of  the  circuit  court,  defendants 
appeal.   Affirmed.  ■ 

This  Is  an  appeal  from  a  judgment  of  the 
Appellate  Court  affirming  that  of  the  circuit 
court  of  Cook  county  in  an  action  of  debt 
brought  by  appellees  against  appellants.  The 
declaration  contained  a  count  based  on  sec- 
tion 2  of  chapter  80,  p.  1200,  Hurd's  Rev.  St. 
1005,  which  gives  double  rent  against  a  party 
willfully  holding  over  after  the  expiration 
of  the  term  and  the  service  of  a  written  de- 
mand for  possession.  Two  additional  counts 
were  based  upon  a  covenant  of  the  lease  pro- 
viding for  the  payment  of  $20  for  each  day 
the  tenants  should  hold  over  after  the  lease 
expired. 

In  December,  1808,  appellees  leased  the 
store  floors  and  basement  of  the  premises 
known  as  501  and  503  Blue  Island  avenue, 
Chicago,  to  appellants,  to  commence  Janu- 
ary 1,  1800.  A  controversy  arose  over  the 
period  when  the  lease  terminated,  which  was 
settled  by  a  decree  In  chancery  entered  Janu- 
ary 20,  1002,  finding  that  the  term  expired 
December  81,  1900.  The  lease  was  executed 
In  duplicate,  and  the  only  difference  between 
the  two  copies  was  that  appellees'  provided 
that  the  term  should  end  in  1900,  while  ap- 
pellants' copy  made  it  1901.  In  the  body  of 
both  copies  it  was  provided  that  there  should 
be  paid  "as  rent  for  said  demised  premises 
$3,300,  payable.  In  monthly  Installments  of 
$125,  In  advance,  on  the  1st  day  of  January, 
1899,  and  the  same  amount  on  the  1st  day 
of  each  and  every  month  of  said  year  1900," 
etc.  Some  talk  appears  to  have  taken  place 
between  appellants  and  appellees  during  the 
summer  of  1900  with  reference  to  leasing  the 
premises  in  question,  along  with  adjoining 
premises;  but  before  any  bargain  of  this 
kind  was  consummated  the  appellees  leased 
the  entire  building,  which  included  the  two 
numbers  already  mentioned  and  also  No.  559 
Blue  Island  avenue,  to  one  William  Eolacek. 
Along  with  the  lease  a  contemporaneous 
agreement  was  executed,  which  referred,  in 
terms,  to  the  lease,  providing,  among  other 
things:  "The  said  first  party  agrees  to  de- 
liver possession  of  said  premises,  with  the 
herein  above  and  before  described  repairs  and 
alterations  done,  unless  said  party  is  prevent- 
ed from  so  doing  by  riot,  strikes,  inevitable 
accident,  act  of  God,  rebellion,  Injunction 
proceedings,  or  other  act  or  acts  of  third 
parties,  or  of  the  second  party  himself,  that 
said  first  party  has  no  control  over,  on  the 
1st  day  of  April,  A.  D.  1901.  If  said  first 
party  is  prevented  from  so  delivering  pos- 
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s ess! on  on  said  1st  of  April,  1901,  by  any  of 
the  aforesaid  causes  except  the  act  of  said 
second  party,  then  the  rent  to  be  paid  by  said 
second  party  shall  abate  in  proportion  to 
delay  and  to  that  part  of  the  premises  of 
which  possession  Is  not  delivered."  Janu- 
ary 24,  1901,  the  appellees  commenced  an  ac- 
tion of  forcible  entry  and  detainer  against 
appellants  and  recovered  judgment  thereon 
before  a  justice,  from  which  judgment  Al- 
bert Lurie  appealed  to  the  circuit  court,  fil- 
ing a  bond  of  $2,500  with  William  Loeffler 
as  surety  January  28,  1901.  The  condition 
of  the  bond  was  as  follows:  That  he  "shall 
prosecute  his  appeal  with  effect  and  pay 
all  rent  now  due  and  that  may  become  due 
before  the  final  determination  of  the  suit, 
and  all  damages  and  loss  which  the  said 
plaintiffs  may  sustain  by  reason  of  the  with- 
holding of  the  premises  in  controversy  and 
by  reason  of  any  injury  done  thereto  dur- 
ing such  withholding,  together  with  all  costs, 
until  the  restitution  of  the  possession  there- 
of to  the  plaintiff,  in  case  the  judgment  from 
which  the  appeal  is  taken  is  affirmed  or  ap- 
peal dismissed"  Two  Jury  trials  were  had 
In  the  circuit  court  of  Cook  county  on  this 
appeal,  the  first  resulting  In  favor  of  ap- 
pellants, and  on  this  being  set  aside  the 
second  resulted  In  favor  of  appellees,  and  a 
judgment  was  entered  against  appellants  for 
possession  on  April  2,  1902,  possession  being 
yielded  up  April  8th  or  9th  of  that  year.  May 
24,  1902,  appellees  began  an  action  of  debt 
in  the  circuit  court  against  William  Loeffler 
and  Albert  Lurie,  respectively,  on  the  appeal 
bond  in  said  forcible  entry  and  detainer  suit, 
and,  after  a  trial  by  jury  and  verdict,  judg- 
ment was  entered  February  11,  1905,  in  the 
appellees'  favor  for  $2,500,  damages,  Inter- 
est, and  costs.  This  judgment  was  paid  and 
fully  satisfied  February  23,  1905.  Appellants 
paid  no  rent  for  the  premises  after  December 
31,  1900,  except  that  which  was  recovered 
by  the  suit  on  the  appeal  bond.  May  28,  1902, 
appellees  began  this  proceeding  in  the  circuit 
court;  jury  being  waived,  and  trial  had  be- 
fore the  judge,  who  entered  the  judgment  now 
in  question  of  $3,380  in  favor  of  appellees 
October  10,  1905. 

James  E.  Cross  (I.  T.  Greenacre,  of  coun- 
sel), for  appellants.  Edward  H.  Morris,  for 
appellees. 

CARTER,  J.  (after  stating  the  facts  as . 
above).  From  the  propositions  of  law  held 
by  the  trial  judge  it  Is  apparent  that  be  made 
the  finding  under  the  count  of  the  declara- 
tion claiming  double  the  rental  value  for 
willfully  holding  over,  and  not  under  those 
counts  based  on  the  covenants  of  the  lease 
for  the  payment  of  $20  per  day  for  holding 
over.  Appellants  contend  that  a  recovery 
on  any  of  the  grounds  charged  in  the  dec- 
laration is  barred  and  waived  by  the  elec- 
tion to  sue  on  the  appeal  bond  given  in  the 
forcible  entry  and  detainer  suit  and  the 
recovery  and  satisfaction  of  the  judgment 


therein.  This  precise  question  has  never 
been  decided  by  this  court,  and,  while  many 
authorities  from  other  jurisdictions  have  been 
cited,  none  of  them  are  on  "all  fours"  with 
the  question  here  Involved.  In  Doe  ex  dem. 
Ctaeny  v.  Batten,  1  Cowper,  243,  it  was  held 
that  the  acceptance  of  rent  after  notice  to 
quit  did  not  Imply  a  consent  that  the  ten- 
ancy should  continue,  but  the  court  stated 
incidentally  that  such  acceptance  was  a 
waiver  of  the  landlord's  right  to  double  rent 
under  the  statute.  The  point  covered  by  this 
last  statement  was  not  in  the  case.  In 
Wright  v.  Smith,  5  Esp.  203,  It  was  held  that 
when  a  tenant  held  over  after  the  expiration 
of  his  term,  and  the  landlord  recovered  pos- 
session by  ejectment,  he  could  not  thereafter 
maintain  an'  action  of  debt  under  the  statute. 
Some  three  years  thereafter,  in  reviewing 
this  last  case,  the  court.  In  Soulsby  v.  Nev- 
lng,  9  East,  310,  practically  overruled  the 
former  decision,  and  held  that  after  the 
landlord  had  recovered  in  an  action  of  eject- 
ment he  could  still  maintain  an  action  of 
debt  under  the  statute  and  recover  for  double 
the  yearly  value  of  the  premises  during  the 
time  the  tenant  held  over  after  notice  to  quit 
In  Ryal  v.  Rich,  10  East,  7,  the  landlord  had 
declared  in  debt,  first,  for  the  double  value 
of  the  rent,  and,  second,  for  the  use  and 
occupation.  The  tenant  tendered  single  rent 
before  the  action  was  brought  and  paid  into 
court  the  money,  which  plaintiff  took  out 
before  the  trial  and  still  proceeded.  It  was 
held  that  this  was  no  cause  of  nonsuit  as 
being  a  waiver  of  plaintiff's  right  to  proceed 
for  the  double  value;  that  the  cause  should 
have  gone  to  the  jury,  and  the  plaintiff's  go- 
ing on  with  the  action  after  taking  the  single 
rent  was  not  evidence  to  show  that  he  meant 
to  waive  his  claim  for  double  value,  but 
that  he  merely  accepted  it  pro  tanto.  This 
decision  was  quoted  with  approval  in  Hig- 
gins  v.  Halllgan,  46  111.  173,  where  this  court 
stated  that  "the  doctrine  is  well  established 
that  accepting  a  sum  tendered,  if  not  accepted 
in  full  of  all  demands,  does  not  preclude  the 
party  from  proceeding  for  more."  Freeman 
on  Judgments  (4th  Ed.)  $  259,  says  that  the 
best  and  most  invariable  test  as  to  whether 
a  former  judgment  is  a  bar  is  to  inquire 
whether  the  same  evidence  would  sustain 
both  the  present  and  the  former  action. 

The  parties  to  this  suit  are  not  the  same 
as  to  the  suit  on  the  appeal  bond.  There, 
only  one  of  the  appellants  and  his  bondsman, 
Loeffler,  were  parties  defendant.  Under  the 
conditions  of  the  appeal  bond,  appellees  could 
not  have  recovered  in  that  case  for  double 
rent  or  for  $20  per  day  liquidated  damages. 
In  Wilson  v.  Hoffman,  93  Mich.  72,  52  N.  W. 
1037,  32  Am.  St  Rep.  485,  it  was  held  that 
the  judgment  for  rents  and  profits  in  eject- 
ment was  not  a  bar  to  an  action  In  trover 
for  the  cutting  and  removing  of  standing  tim- 
ber from  the  premises  by  the  defendant  while 
in  possession.  In  Lehan  v.  Good,  62  Mam. 
(8  Gush.)  303,  the  court  held  that  a  judgment 
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and  satisfaction  In  an  action  on  a  bond  given 
to  dissolve  an  attachment  constituted  no  de- 
fense to  an  action  on  a  bond  given,  on  appeal, 
to  obtain  a  review  of  the  action  on  which  the 
attachment  was  made.  In  Ackley  v.  Wester- 
velt,  86  N.  T.  448,  it  was  argued  that,  be- 
cause the  plaintiff  sued  on  an  appeal  bond 
given  in  a  forcible  entry  and  detainer  suit 
and  recovered  a  judgment  which  had  been 
paid,  no  further  suit  could  be  brought  for 
rent  not  covered  by  the  appeal  bond  but 
which  had  accrued  during  the  withholding. 
The  court  held  to  the  contrary,  stating  that 
the  bond  did  not  supersede  the  original  lease 
between  the  parties  or  alter  the  terms  upon 
which  the  defendants  were  holding  the  prem- 
ises; that  It  operated  as  collateral  security 
as  far  as  It  went;  that  the  amount  recovered 
on  the  suit  on  the  appeal  bond  would  go  In 
diminution  of  what  would  otherwise  be  re- 
covered In  an  action  for  rent,  and  to  that 
extent  should  be  applied  pro  tanto.   The  ac- 
tion on  the  appeal  bond  in  the  forcible  entry 
and  detainer  suit  herein  was  commenced  May 
24, 1902,  and  this  action  was  commenced  four 
days  later.   It  is  manifest  that  in  accepting 
the  payment  of  damages  In  the  suit  on  the 
appeal  bond  appellees  did  not  Intend  to  waive 
their  claim  for  the  double  value  of  the  rent 
or  the  $20  per  day  damages  declared  for  in 
this  proceeding.   Under  the  authorities  cited, 
and  upon  principle,  the  suit  on  the  appeal 
bond,  and  the  payment  of  the  judgment  there- 
in, cannot  be  held  to  have  merged  this  suit 
in  that  judgment  or  to  act  as  a  bar  to  re- 
covery herein.   The  following  additional  au- 
thorities tend  to  support  these  conclusions: 
People  v.  Allen,  88  111.  166;  Chicago  Opera 
House  Co.  v.  Paquin,  70  111.  App.  596 ;  Rellly 
v.  Sicilian  Asphalt  Co.,  170  N.  Y.  40,  62  N. 
E.  772,  57  L.  R.  A.  176,  88  Am.  St.  Rep. 
636 ;  Ex  parte  Bate,  3  Deacon,  358 ;  Holmes  v. 
Bell,  3  M.  &  G.  118;  People  v.  Sylvester,  22 
Ch.  Dlv.  98;  Glasple  v.  Keator,  56  Fed.  203, 
5  C.  C.  A.  474. 

Appellants  also  contend  that  they  are  not 
liable  for  the  penalty  of  double  rent,  as  they 
held  over  under  a  claim  of  right,  and  there- 
fore not  willfully.    The  plain  meaning  of 
the  statute  seems  to  require  that  the  holding 
over  must  be  willful,  and  the  trial  court  so 
held.    The  authorities  sustain  this  finding. 
Stuart  v.  Hamilton,  66  111.  253;  Prlckett  v. 
Hitter,  16  111.  96;  Chapman  v.  Wright,  20 
111.  120;  2  Taylor  on  Landlord  and  Tenant 
(9th  Ed.)  8  622.    The  trial  court,  however, 
found  that  the  holding  over  was  willful. 
Appellants  contend  that  the  evidence  does 
not  support  this  finding.    This  was  a  con- 
troverted question  of  fact,  and  on  such  ques- 
tions the  Judgment  of  the  Appellate  Court, 
when  it  approves  the  judgment  of  the  trial 
court,  Is  conclusive  on  this  court   The  only 
question  that  can  be  reviewed  here  is  wheth- 
er there  is  any  evidence  In  the  record  fairly 
-tending  to  support  plaintiff's  cause  of  action. 
The  weight  of  the  testimony  Is  not  involved. 
Chicago  &  Eastern  Illinois  Railroad  Co.  v. 


Snedaker,  223  111.  395,  79  N.  E.  169;  Chicago 
City  Railway  Co.  v.  Martensen,  198  111.  511, 
64  N.  E.  1017;  Blakeslee's  Express  Co.  v. 
Ford,  215  111.  230,  74  N.  E.  135;  Poppers  v. 
Meagher,  148  111.  192,  35  N.  E.  805. 

It  is  also  contended  that  the  tenants  are 
not  liable  for  the  double  rental  unless  there 
was  a  written  demand  for  possession  by  the 
landlord,  and  that  the  manifest  weight  of 
the  evidence  Is  that  there  was  no  service  of 
such  written  demand.  Here,  again,  the  find- 
ing of  the  Appellate  Court  affirming  that  of 
the  trial  court  as  to"  the  service  of  such  notice 
Is  conclusive. 

The  further  contention  is  made  that  the 
judgment  is  excessive.  Ordinarily,  this  court 
has  nothing  to  do  with  the  amount  of  the 
judgment  when  it  has  been  approved  by  the 
Appellate  Court  City  of  LaSalle  v.  Kostka, 
190  111.  130,  60  N.  E.  72 ;  Chicago,  Rock  Island 
&  Peoria  Railway  Co.  v.  Steckman,  224  111. 
500,  79  N.  E.  602.  The  basis  upon  which  the 
trial  court  figured  out  the  amount  of  this 
judgment  has  not  been  preserved.  Counsel 
for  appellants  state  that,  if  there  is  evidence 
to  show  that  the  property  was  worth  $176.85 
a  month  rent  then  the  amount  of  this  Judg- 
ment can  be  sustained.  There  is  evidence 
tending  to  show  that  It  was  worth  more  than 
this  amount  It  is  true,  this  question  is  con- 
troverted ;  but  here,  as  in  the  other  questions 
noted  above,  this  court  cannot  interfere  on 
this  point  In  the  present  state  of  the  record. 
In  this  connection  it  is  also  contended  that 
Interest  cannot  be  included  in  the  finding. 
This  point  was  not  raised  on  the  motion  for 
new  trial  or  in  the  assignment  of  errors  and 
cannot  now  be  raised  on  appeal.  Bank  of 
Commerce  v.  Miller,  202  111.  410,  66  N.  E. 
1039;  Lasher  v.  Colton,  225  111.  234,  80  N. 
E.  122;  Wickes  v.  Walden,  228  111.  56,  81  N. 
E.  798. 

Appellants  also  contend  that  even  If  they 
are  liable,  on  the  facts  in  this  record,  for  the 
double  rent,  appellees  cannot  recover,  as  the 
premises  were  leased  to  Kolacek,  and  that,  If 
any  rental  Is  due,  Kolacek  Is  the  one  entitled 
to  It  With  this  contention  we  do  not  agree. 
It  will  be  noted  that  under  the  lease  to 
Kolacek  his  term  did  not  begin  until  April  1, 
1901,  three  months  after  the  expiration  of 
the  appellants'  lease.  The  contemporaneous 
agreement  with  Kolacek,  heretofore  referred 
to,  provided  specifically  that  the  possession 
should  not  pass  to  Kolacek  during  the  time 
appellees  were  prevented  from  delivering  the 
possession  of  the  premises  by  the  action  of 
appellants.  The  lease  and  agreement  must  be 
considered  together,  as  they  were  executed 
at  the  same  time.  Wilson  v.  Roots,  119  111. 
379,  10  N.  E.  204;  Gardt  v.  Brown,  113  111. 
475,  55  Am.  Rep.  434.  This  conclusion  does 
not  conflict  with  that  in  Gazzolo  v.  Chambers, 
73  111.  75,  cited  by  appellants;  the  facts 
In  the  two  cases  being  entirely  different 

As  the  evidence  Justifies  the  finding  of  the 
trial  court  holding  appellants  liable  for 
double  rent,  It  Is  unnecessary  for  us  to  dis- 
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cuss  the  question  whether  the  $20  a  day  pro- 
vided lu  the  lease  should  be  considered  as  a 
penalty  or  as  liquidated  damages. 

We  find  no  reversible  error  in  the  record, 
and  the  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


(230  111.  492) 

KRETSCHMAR  et  aL  v.  RUPREGHT  et  al. 

(Supreme  Court  of  Illinois.   Oct  23,  1907.  Re- 
hearing Denied  Dec  10,  1007.)  , 

1.  Judgment  —  Vacating  —  Negligence  of 
Party. 

Plaintiffs  obtained  a  judgment  in  ejectment, 
entitling  them  to  the  possession  of  certain  prem- 
ises of  which  defendants  were  tenants.  The 
attorney  for  one  of  the  plaintiffs  assured  defend- 
ants that  the  proceedings  would  not  affect  them 
and  that  their  rights  would  be  protected.  Later 
a  suggestion  of  claim  for  mesne  profits  was  filed, 
and  defendants,  having  been  duly  served  with 
summons,  made  default.  A  writ  of  inquiry  was 
issued.  Defendants  were  duly  notified  of  its 
execution,  and  upon  the  return  of  the  writ,  with 
the  inquisition  taken  thereon,  a  judgment  was 
rendered  against  them.  Held,  that  they  had 
ample  opportunity  to  present  their  defense  to 
the  claim,  and,  having  failed  to  do  so,  they  are 
not  entitled  to  enjoin  the  collection  of  the  judg- 
ment 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  30,  Judgment  §  817.] 

2.  Same  —  Fraud  —  Peejtjbt  or  Other  Mis- 
conduct. 

Giving  false  testimony,  or  making  false 
assertions  as  to  liability,  or  presenting  a  claim 
without  disclosing  a  defense  which  may  exist 
to  it  or  insisting  upon  an  unfounded  or  over- 
stated claim,  are  not  grounds  for  setting  aside 
a  judgment 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
voL  30,  Judgment  §8  836,  840.] 

Appeal  from  Branch  Appellate  Court  First 
District  on  Appeal  from  Superior  Court, 
Cook  County;  Joseph  E.  Gary,  Judge. 

Bill  by  Howard  Kretschmar  and  others 
against  Frank  H.  Ruprecht  and  others  to 
enjoin  the  collection  of  a  judgment.  From 
a  judgment  of  the  Branch  Appellate  Court, 
affirming  the  decree  of  the  superior  court 
dismissing  the  bill,  complainants  appeal.  Af- 
firmed. 

This  was  a  bill  to  enjoin  the  collection  of 
a  judgment  for  $650,  recovered  in  the  su- 
perior court  of  Cook  county  by  appellees 
against  appellants.  The  decree  of  the  su- 
perior court,  dismissing  the  bill  for  want  of 
equity,  was  affirmed  by  the  Branch  Appellate 
Court  for  the  First  District,  and  appellants, 
having  procured  a  certificate  of  importance 
from  that  court,  prosecute  this  further  ap- 
peal. In  1897  Catherine  Bredow,  having  pre- 
viously executed  five  separate  trust  deeds 
upon  a  certain  apartment  building  In  Chica- 
go owned  by  her,  mortgaged  the  same  to 
John  Ruprecht  to  secure  the  sum  of  $4,000. 
John  Ruprecht  afterward  died,  leaving  a 
widow  and  two  sons,  the  appellees,  and  leav- 
ing a  will  bequeathing  all  his  personal  es- 
tate to  his  widow.  On  April  22,  1903,  the 
widow  and  sons  brought  suit  in  the  superior 


court  to  foreclose  the  mortgage,  and  at  the 
same  time  the  appellees  began  an  ejectment 
suit  for  the  premises.  Appellants,  being  ten- 
ants of  parts  of  said  premises,  were  made 
defendants  to  both  suits.  At  the  June  term 
judgment  was  rendered  in  the  ejectment  suit 
in  favor  of  appellees  for  the  possession  of 
the  premises,  and,  a  writ  of  possession  hav- 
ing been  issued,  appellants  acknowledged  In 
writing  appellees'  right  to  the  possession  of 
the  premises  and  agreed  to  hold  under  and 
make  payment  to  them.  A  new  trial  was 
afterwards  granted  under  the  statute,  and 
on  September  28,  1903,  another  Judgment 
was  rendered  in  favor  of  appellees.  A  sug- 
gestion of  claim  for  mesne  profits  was  filed, 
and,  appellants  having  been  duly  served  with 
summons  and  made  default,  a  writ  of  inquiry 
was  issued,  and  defendants  were  duly  noti- 
fied of  its  execution.  Upon  the  return  of 
such  writ  with  the  inquisition  taken  thereon, 
a  judgment  for  $650  was  rendered  against 
appellants,  which  is  the  judgment  sought  to 
be  enjoined. 

W.  P.  Black,  for  appellants.  Mason  &  Wy- 
man,  for  appellees. 

DUNN,  J.  (after  stating  the  facts  as 
above).  Appellants  should  have  presented 
the  questions  argued  here  on  the  trial  of  the 
claim  for  mesne  profits,  where,  if  at  all,  they 
would  have  been  availing.  The  judgment  if 
they  had  any  valid  defense  to  the  claim,  was 
the  result  of  their  own  negligence.  It  is 
Immaterial  to  the  decision  of  this  case  wheth- 
er they  had  a  valid  defense  or  not  They 
had  ample  opportunity  to  present  it  if  they 
had  one;  but  without  any  reasonable  ex- 
cuse they  neglected  to  do  so.  Equity  will 
not  relieve  against  a  Judgment  at  law,  ex- 
cept in  cases  of  fraud,  accident,  or  mistake, 
and  then  only  where  the  party  applying  for 
relief  Is  free  from  all  negligence.  "It  is  not 
enough  that  the  judgment  is  unjust  It  must 
have  been  obtained  without  negligence  on  the 
part  of  the  appellant  to  entitle  to  relief." 
Walker  v.  Shreve,  87  III.  474;  Tallman  v. 
Becker,  85  111.  183;  Harding  v.  Hawkins, 
141  111.  572,  81  N.  E.  307,  33  Am.  St  Rep. 
347;  Ward  v.  Durham,  134  I1L  195,  25  N.  E. 
745;  Hahn  v.  Gates,  169  111.  299,  48  N.  E. 
398;  Lucas  v.  Spencer,  27  111.  15. 

Even  though  appellees  had  had  no  right 
to  Judgment  in  the  ejectment  suit  and  no 
cause  of  action  against  appellants,  either 
jointly  or  severally,  for  mesne  profits,  and 
had  taken  judgment  for  a  greater  amount 
than  was  due,  yet  appellants  could  not  will- 
ingly or  negligently  permit  such  judgment 
to  be  taken  and  then  be  relieved  from  it  in 
equity.  False  testimony  given  at  the  trial 
or  false  assertions  as  to  liability  are  not 
grounds  for  setting  aside  a  judgment  Ga- 
lena &  Southern  Wisconsin  Railroad  Co.  v. 
Ennor,  116  111.  55,  4  N.  E.  762.  Nor  is 
presenting  a  claim  without  disclosing  a  de- 
fense which  may  exist  to  it  Ward  v.  Dur- 
ham, 134  111.  195,  25  N,  E.  745.   Nor  Is  in- 
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lsting  upon  an  unfounded  or  overstated 
lalm.  Dickson  v.  HItt,  88  111.  300.  It  la 
iot  the  policy  of  the  law  to  permit  a  party 
o  slumber  upon  his  rights,  when  he  has  the 
pportunlty  and  Is  required  to  assert  them 
□  a  court  of  justice,  and  then  seek  them  in 
not her  forum. 

Upon  the  commencement  of  the  ejectment 
uit  Mrs.  Bredow's  attorney  assured  appel- 
ants  that  the  proceedings  would  not  affect 
hem,  and  that  their  rights  would  be  pro- 
ected  by  the  action  such  attorney  would 
ake  on  behalf  of  Mrs.  Bredow.  They,  how- 
ver,  did  not  retain  him  or  any  other  at- 
orney.  After  that  time,  and  after  the  at- 
orney's  death,  a  summons,  and  later  a  notice 
f  the  execution  of  the  writ  of  inquiry,  were 
erved  on  them  personally,  and  were  ignored, 
'heir  reliance  upon  Mrs.  Bredow's  attorney 
o  protect  their  rights  does  not  relieve  them 
f  the  consequences  of  their  own  negligence, 
tardonski  v.  Bardonskl,  144  111.  284,  83  N. 
3.  39;  Hahn  v.  Gates,  168  111.  299,  48  N. 
3.  398;  Kern  v.  Strausberger,  71  111.  413. 

The  judgment  of  the  Branch  Appellate 
Jourt  will  be  affirmed. 

Judgment  affirmed. 


239  111.  834) 

►ATTERSON  v.  NORTHERN  TRUST  CO. 
et  al. 

Supreme  Court  of  Illinois.     Oct.  23,  1907. 
Rehearing  Denied  Dec.  11,  1007.) 

.  Receivers  —  Eligibility  fob  Appoint- 
ment. 

A  trustee  may  be  appointed  receiver  for 
be  trust  estate  in  the  sound  discretion  of  the 
ourt,  if  it  appear  that  the  appointment  will 
e  for  the  best  interest  of  the  estate. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ol.  42,  Receivers,  8  73.] 

.  Landlord  and  Tenant— Forfeiture  for 
Nonpayment  of  Rent. 

A  strict  and  technical  forfeiture  under  a 
;ase  for  nonpayment  of  rent  is  not  favored  in 
3uity. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
ol.  32.  Landlord  and  Tenant,  §  333.] 

.  Appeal— Record— Evidence. 

A  party  obtaining  a  decree  granting  af- 
rmative  relief,  to  maintain  it,  must  preserve 
le  evidence  oy  a  certificate  of  evidence,  or  the 
pcree  must  find  specific  facts  that  were  prov- 
j  on  the  hearing. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
ol.  3,  Appeal  and  Error,  §5  2433,  2434,  2438.] 

.  Same— Presumptions. 

It  will  be  presumed,  in  the  absence  of  a 
irtificate  preserving  all  the  evidence,  that  there 
as  sufficient  evidence  to  sustain  the  finding 
f  the  specific  facts  in  the  decree. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
dI.  3,  Appeal  and  Error,  §§  3673,  3675.] 

.  Mortgages — Payment  After  Default. 

A  mortgagor  whose  property  has  been  plac- 
1  in  the  hands  of  a  receiver  pending  foreclosure 
ay,  at  any  time,  pay  the  debt  and  have  the 
roperty  restored  to  his  possession. 
Landlord  and  Tenant—  Lien  —  Foreclo- 
sure—Accounting. 

A  bill  to  foreclose  a  landlord's  lien  having 
;en  filed,  and  a  receiver  appointed  of  an  office 
id  store  building  erected  on  the  premises  by 


lessee,  a  decree  was  entered  providing  that  un- 
less the  amount  due  be  paid  within  a  specified 
time  the  leasehold  interest  should  be  sold,  but 
that  if  redemption  should  be  made  that  an  ac- 
counting should  be  had  for  all  rents  and  other 
moneys  received  while  the  receiver  was  in  pos- 
session. Before  sale  thereunder  certain  holders 
of  bonds  made  by  lessee  and  secured  by  a  trust 
deed  on  the  leasehold  estate  and  building  paid 
the  decree,  and  the  court  ordered  the  receiver 
to  receive  the  money  and  turn  over  the  property 
to  the  lessee.  Held,  that  an  owner  of  a  life 
estate  in  an  undivided  interest  in  the  premises, 
who  was  a  party  complainant  in  the  foreclosure 
suit,  having  been  paid  in  full,  had  no  interest 
in  the  accounting. 

7.  Appeal— Review— Harmless  Error  — Ir- 
regularities in  Procedure. 

Where  a  decree  in  a  suit  to  foreclose  a 
landlord's  lien  for  rent,  provided  that  the  lease- 
hold interest  shonld  be  sold,  and  before  the  sale 
certain  holders  of  bonds  made  by  lessee  and  se- 
cured by  a  trust  deed  paid  the  amount  of  the 
decree,  and  the  court  ordered  the  receiver,  ap- 
pointed in  the  suit,  to  receive  the  money  and 
turn  over  the  property  to  lessee,  and  thereafter 
a  complainant  in  the  foreclosure  suit  moved  to 
set  aside  such  order  as  that  he  had  not  been 
served  with  notice  thereof,  but  did  not  support 
his  motion  by  any  proof  that  he  had  not  received 
notice,  nor  show  that  he  was  injured  by  the 
failure  to  give  notice,  or  that  he  would  be  bene- 
fited if  the  order  were  set  aside,  such  order  will 
not  be  set  aside. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig.  - 
vol.  3,  Appeal  and  Error,  8  4037.] 

8.  Receivers— Accounting— Approval. 

Where  an  order  as  finally  entered  provided 
that  "the  final  report  and  account  of  the  receiv- 
er are  approved  without  prejudice  to  the  rights 
of"  a  certain  party  to  the  suit,  the  rights  of 
such  party  were  protected  as  fully  as  if  the 
same  provision  had  been  inserted  in  other  parts 
of  the  order,  as  requested  by  him. 

9.  Corporations— Estoppel  to  Deny  Corpo- 
rate Powers. 

Where  one  having  a  life  estate  in  an  un- 
divided interest  in  certain  premises  joined  in 
consenting  to  an  assignment  of  a  lease  of  the 

S remises  to  a  corporation,  and  thereafter,  in  a 
ill  to  foreclose  a  landlord's  lien  for  rent  against 
such  corporation,  he  was  estopped  some  seven 
years  thereafter  to  first  raise  the  question  that 
the  corporation  was  not  permitted  by  law  to 
hold  real  estate,  and  that  all  its  acts  were  void. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  g§  1565-1567.] 

Appeal  from  Appellate  Court  First  Dis- 
trict, on  Writ  of  Error  to  Circuit  Court,  Cook 
County ;  M.  F.  Tuley,  Judge. 

Bill  by  the  Northern  Trust  Company,  trus- 
tee, John  C.  Patterson  and  others,  against 
the  Merrimac  Building  Company  and  others, 
to  foreclose  a  landlord's  Hen  for  rent  in 
which  proceeding  the  Northern  Trust  Com- 
pany was  also  appointed  receiver.  From  a 
judgment  of  the  Appellate  Court,  affirming 
a  decree  of  foreclosure  and  certain  orders  of 
the  circuit  court,  John  C.  Patterson  appeals. 
Affirmed. 

On  December  20,  1897,  Hannah  M.  Wil- 
liams, Helen  W.  S.  Johnson,  Fannie  V.  M. 
Johnson,  Stewart  Patterson,  and  John  C.  Pat- 
terson executed  to  the  Northern  Trust  Com- 
pany, as  trustee,  a  deed  of  trust  to  the  prem- 
ises at  the  northwest  corner  of  Washington 
and  State  streets,  Chicago,  subject  to  a  lease 
originally  made  to  H.  H.  Kohlsaat  for  102 
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years,  which  lease  had  been  previously,  with 
the  lessor's  consent,  assigned  to  the  Merrimac 
Building  Company.  Each  of  the  first  four  of 
said  persons  joining  in  the  deed  of  trust  was 
the  owner  of  an  undivided  one-fourth  interest 
in  said  premises;  the  Interest  of  Stewart 
Patterson  being  subject  to  a  life  interest  In 
favor  of  his  father,  John  C.  Patterson,  in 
one-third  of  said  quarter  Interest.  Upon  said 
premises  said  Merrimac  Building  Company 
has  erected  a  modern  12-story  office  and  store 
building,  at  a  cost  of  some  $600,000,  known 
as  the  Stewart  Building.  In  July,  189G,  the 
Merrimac  Building  Company  executed  a  deed 
of  trust  of  the  leasehold  estate  and  building 
to  the  Illinois  Trust  &  Savings  Bank  to  se- 
cure an  Issue  of  bonds  amounting  to  $300,000. 

On  August  7,  1900,  said  Northern  Trust 
Company,  trustee,  together  with  the  five  ces- 
tuis  que  tru8tent  above  named,  including  ap- 
pellant, Patterson,  joined  In  a  bill  in  the  cir- 
cuit Court  of  Cook  county,  against  said  Mer- 
rimac Building  Company  and  others,  to  fore- 
close a  landlord's  Hen  for  rent  claimed  to  be 
due  and  unpaid  to  the  amount  of  over  $140,- 
000.  Shortly  after  the  filing  of  the  bill  to 
foreclose,  C.  W.  Hubbard,  an  employe  of  the 
Northern  Trust  Company,  was  appointed  re- 
ceiver of  the  Stewart  Building  and  premises 
covered  by  the  lease,  by  agreement  with  the 
defendant's  attorneys,  and  took  possession. 
On  June  24,  1902,  the  day  before  the  decree 
of  foreclosure  was  entered,  on  stipulation  of 
the  various  attorneys  for  the  parties  in  in- 
terest, Hubbard's  resignation  was  accepted, 
and  the  Northern  Trust  Company  itself  was 
appointed  receiver.  Said  trust  company  pro- 
ceeded to  take  charge  of  the  building  and 
rent  the  same,  attending  to  the  beating,  light- 
ing, janitor  service,  collecting  of  rents,  etc. 
It  filed  its  quarterly  reports  in  the  court,  to 
several  of  which  appellant,  Patterson,  filed 
objections,  urging,  among  other  things,  that 
the  receiver  had  charged  for  Its  services  as 
such  when  It  should  not  do  so,  being  also 
trustee;  that  the  expense  for  operating  the 
building,  and  for  electric  light,  coal,  etc.,  was 
50  per  cent  too  high,  etc. 

On  June  25,  1902,  a  decree  was  entered 
confirming  the  report  of  the  master  to  whom 
the  case  had  been  referred,  and  finding  that 
there  was  due  to  the  Northern  Trust  Com- 
pany, as  trustee,  from  the  Merrimac  Build- 
ing Company,  $199,359  for  ground  rent,  solid- 
tors'  fees,  stenographers'  bills,  etc.  The  de- 
cree further  provided  that  unless  said  amount 
should  be  paid  by  March  15,  1904,  the  lease- 
hold interest  should  be  sold  to  satisfy  the 
same;  that  any  of  the  complainants  might 
bid  at  the  sale;  that  the  receivership  con- 
tinue until  a  sale  should  be  had  and  until 
confirmed  or  until  the  property  should  be  re- 
deemed; that  out  of  the  rents  the  receiver 
should  pay  the  ground  rent  provided  in  the 
lease,  running  expenses,  etc.,  and  file  quar- 
terly reports;  that  the  sale  should  not  be 
made  before  March  15, 1904.  No  further  steps 
were  taken  towards  making  a  sale  under  the 


decree,  so  far  as  is  shown  by  this  record, 
and  on  February  21,  1905,  E.  A.  Shedd  and 
Albert  M.  Johnson  filed  a  petition  in  the 
case,  alleging  that  they  owned  $294,500  of 
the  bonds  issued  by  the  Merrimac  Building 
Company,  and  asking,  as  such  bondholders, 
to  be  allowed  to  pay  the  amount  found  due 
by  the  decree.  An  order  was  entered  on 
February  21st  In  accordance  with  the  peti- 
tion, and  the  amount  was  paid  to  the  North- 
ern Trust  Company  in  open  court  On  Feb- 
ruary 25,  1905,  appellant  John  C.  Patterson, 
moved  to  set  aside  said  order  on  the  ground 
that  he  had  not  been  served  with  notice  that 
it  would  be  asked  for.  Appellant's  motion 
to  set  aside  the  order  was  refused.  On  May 
2,  1905,  an  order  was  entered  vacating  the 
order  of  reference  as  to  two  of  the  receiver's 
quarterly  accounts,  overruling  objections  to 
said  accounts  and  approving  the  same,  but 
adding  in  said  order  a  provision  that  such 
approval  would  be  without  prejudice  to  the 
rights  of  appellant  Patterson,  In  any  case 
then  pending  or  thereafter  filed  against  said 
Northern  Trust  Company,  as  trustee  under 
the  trust  deed.  On  the  hearing  of  the  mo- 
tion as  to  the  entry  of  the  above  order,  ap- 
pellant asked  to  have  the  provision  as  to  Its 
being  entered  without  prejudice  to  his  rights 
inserted  in  several  other  places  in  the  order, 
which  Insertion  the  court  held  was  unneces- 
sary and  refused  to  make.  Said  Patterson 
thereupon  took  the  case  by  writ  of  error  to 
the  Appellate  Court,  assigning  as  error  the 
entering  of  the  order  appointing  the  North- 
ern Trust  Company  as  receiver;  of  the  de- 
cree of  June  25,  1902;  of  the  order  of  Feb- 
ruary 21,  1905,  and  refusal  to  vacate  the 
same ;  and  the  entering  of  the  order  of  May 
2,  1905.  The  Appellate  Court  having  affirm 
ed  the  findings  of  the  trial  court,  the  case  is 
appealed  to  this  court. 

John  C.  Patterson,  pro  se.  Judah,  WH- 
lard,  Wolf  &  Reichman,  Oliver  &  Mecartney. 
and  Herrlck,  Allen,  Boyesen  &  Martin,  for 
appellees. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Appellant,  who  files  the  brief  In  his 
own  behalf,  contends  that  the  court  erred  in 
entering  the  order  of  June  24,  1902,  appoint- 
ing the  Northern  Trust  Company  receiver,  be- 
cause said  trust  company  at  that  time  was 
acting  as  trustee  under  the  deed  of  trust  of 
December  20,  1897.  While  it  is  true  that  a 
trustee  will  not  ordinarily  be  appointed  re- 
ceiver of  the  trust  estate,  yet  if  It  appears 
that  such  appointment  would  be  for  the  best 
Interests  of  the  estate  the  rule  may  be  de- 
parted from.  23  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  1035,  and  cases  there  cited.  The 
general  rule  is  that  the  appointment  of  a  re- 
ceiver and  the  proper  person  to  be  appointed 
is  not  an  arbitrary  matter,  but  rests  in  the 
sound  discretion  of  the  court  Taylor  v.  Life 
Ass'n  (C.  C.)  3  Fed.  465.  This  appointment 
was  made  with  the  consent  and  concurrence 
of  appellant  herein,  and  so  far  as  the  record 


Digitized  by  Google 


PATTERSON  v.  NORTHERN  TRUST  CO. 


839 


discloses  he  found  no  fault  with  It  until  some 
three  years  thereafter,  nor  did  he  apply  to 
have  the  receiver  removed.  The  discussion  of 
the  duty  of  the  trustee  not  to  mingle  the  trust 
fund  with  bis  own,  as  found  in  the  brief,  and 
that  he  shall  not  make  secret  profits  is,  gen- 
erally speaking,  in  accord  with  the  law,  but 
finds  no  support  from  the  facts  in  the  record. 
Appellant  has  not  pointed  out  how  he  has 
been  Injured  in  any  way  by  said  company 
acting  as  receiver.  It  is  true,  he  seems  to 
contend  that  said  receiver  should  have  insist- 
ed upon  strict  and  technical  forfeiture  under 
the  lease  on  account  of  the  nonpayment  of 
rent,  thus  causing  the  Merrlmac  Building 
Company  and  the  bondholders  under  the  trust 
deed  to  the  Illinois  Trust  &  Savings  Bank  to 
forfeit  all  their  interests  in  said  leasehold 
and  the  $600,000  building  thereon.  Such  for- 
feitures are  not  favored  In  equity.  In  Doug- 
las v.  Union  Mutual  Life  Ins.  Co.,  127  I1L  101, 
116,  20  N.  E.  51,  56,  this  court  said :  "No  rule 
is  better  settled  than  that  a  court  of  equity 
will  not  lend  its  aid  to  enforce  a  forfeiture 
because  of  a  breach  of  a  condition  subsequent 
In  a  deed." 

It  is  urged  that  the  decree  of  June  25,  1902, 
confirming  the  report  of  the  master  and  find- 
ing the  amount  due  under  the  trust  deed,  pro- 
viding that  if  such  amount  was  not  paid  with- 
in a  certain  date  the  leasehold  interests 
should  be  sold  to  satisfy  the  same,  was  erro- 
neous, and  that  there  Is  nothing  In  the  record 
to  Justify  Its  entry.  In  chancery  cases  the 
rule  is  settled  that  the  party  in  whose  favor 
a  decree  granting  affirmative  relief  is  entered, 
to  maintain  it,  must  preserve  the  evidence  by 
a  certificate  of  evidence,  or  otherwise  the  de- 
cree must  find  specific  facts  that  were  proved 
on  the  hearing.  First  Nat  Bank  v.  Baker, 
161  111.  281,  43  N.  E.  1074 ;  Village  of  Harlem 
v.  Suburban  Railroad  Co.,  202  111.  301,  66  N. 
E.  3050 ;  Berg  v.  Berg,  223  111.  209,  79  N.  E.  13. 
This  decree  did  find  specific  facts  upon  which 
it  is  based.  It  will  be  noted  that  the  tran- 
script of  the  record  In  this  case  was  prepared 
upon  a  praecipe  filed  by  appellant  and  does 
not  purport  to  be  a  transcript  of  the  com- 
plete record.  Apparently,  only  a  small  por- 
tion of  the  evidence  appears  to  have  been  In- 
corporated therein.  In  the  absence  of  a  cer- 
tificate preserving  all  the  evidence,  it  will  be 
presumed  that  there  was  sufficient  evidence 
to  sustain  the  finding  of  the  specific  facts  in 
the  decree.  Brown  v.  Miner,  128  111.  148,  21 
N.  E.  223 ;  King  v.  King,  215  111.  100,  74  N.  E. 
E.  89. 

The  further  objection  Is  made  that  the 
court  erred  in  entering  the  order  of  February 
21,  1905,  wherein  it  permitted  the  bondhold- 
ers to  file  a  petition  and  granted  their  re- 
quest to  pay  the  amount  in  full  found  due 
by  said  decree  of  June  25,  1902.  In  2  Jones 
on  Mortgages  (5th  Ed.)  i  1537,  the  author 
states:  "It  Is  the  right  of  the  mortgagor 
whose  property  has  been  placed  in  the  hands 
of  a  receiver  pending  a  suit  for  foreclosure  to 
pay  the  debt  at  any  time  and  have  the  prop- 


erty restored  to  his  possession.  This  right 
does  not  depend  upon  the  discretion  of  the 
court,  but  is  one  which  be  can  claim  and  the 
court  cannot  withhold.  Payment  destroys  the 
plaintiff's  cause  of  action."  Complaint  is  not 
made  that  the  full  amount  of  the  decree  was 
not  paid  into  court  as  provided  by  the  order 
of  February  21,  1905,  although  it  Is  argued 
that  the  balance  of  the  money  in  the  hands 
of  the  receiver  should  not  have  been  turned 
over  to  the  Merrlmac  Building  Company.  It 
is  especially  provided  by  said  decree  of  June 
25,  1902,  that  if  redemption  be  made,  an  ac- 
counting be  had  by  the  receiver  and  the  Mer- 
rlmac Building  Company  for  all  rents  and 
other  moneys  received  while  In  possession, 
and  that  the  court  should  retain  Jurisdiction 
for  that  purpose.  As  appellant  was  paid  in 
full  for  all  his  interests,  he  has  no  interest 
in  the  accounting.  The  only  parties  who  have 
a  right  to  complain  are  apparently  satisfied 
with  the  decree  of  the  trial  court  When  a 
lien  created  by  a  mortgage  has  been  fully  sat- 
isfied, the  property  is  no  longer  subject  to  its 
provisions.  Davis  v.  Dale,  150  111.  239,  37  N. 
E.  215. 

Appellant  further  complains  that  his  mo- 
tion to  vacate  and  set  aside  said  order  of  Feb- 
ruary 21,  1905,  should  have  been  allowed  by 
the  court.  The  only  point  made  in  support  of 
this  motion  was  that  appellant  had  not  re- 
ceived notice  of  the  entering  of  said  order  of 
February  21,  1905,  as  provided  by  the  rules 
of  the  trial  court  He  did  not  support  hl« 
motion  by  any  proof,  not  even  to  the  extent  of 
swearing  that  he  did  not  receive  notice.  He 
simply  made  that  statement  in  open  court  and 
said  that  was  the  only  point  he  made  and  re- 
lied on.  He  did  not  show  or  claim  at  that 
time,  nor  does  he  now,  that  he  was  injured  in 
any  way  by  the  entry  of  this  order  without  no- 
tice or  that  he  would  be  benefited  if  it  were 
set  aside.  In  Foster  v.  Mansfield,  Coldwater 
&  Lake  Michigan  Railroad  Co.,  146  U.  S.  88, 
101,  13  Sup.  Ct  28,  33,  36  L.  Ed.  899,  that 
court  said :  "A  court  of  equity  is  not  called 
upon  to  do  a  vain  thing.  It  will  not  entertain 
a  bill  simply  to  vindicate  an  abstract  prin- 
ciple of  justice  or  to  compel  the  defendants 
to  buy  their  peace."  See,  also,  Stearns  v. 
Cope,  109  111.  340.  Appellant  was  a  party 
complainant  in  the  foreclosure  proceedings, 
and  before  the  sale  under  the  decree  certain 
holders  of  bonds  made  by  the  Merrimac 
Building  Company  and  secured  by  a  trust 
deed  to  the  Illinois  Trust  &  Savings  Bank 
came  into  court  and  paid  the  entire  amount 
of  the  decree,  and  the  court  ordered  the  re- 
ceiver to  receive  the  money  and  turn  over  the 
property  to  said  Merrimac  Building  Company. 
If  appellant  bad  been  present  in  court  upon 
due  notice  nothing  less  could  have  been  done. 

In  entering  the  order  on  May  2,  1905,  as  to 
certain  receiver's  reports,  objection  was  made 
that  the  order  did  not  provide,  in  various 
places  where  appellant  desired  to  have  It  do 
so,  that  It  was  entered  without  prejudice.  As 
the  order  was  finally  entered  it  contains  this 
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clause :  "And  the  final  report  and  account  of 
the  receiver  are  approved  without  prejudice 
to  the  rights  of  the  said  John  O.  Patterson" 
in  any  suit  be  may  file  against  the  Northern 
Trust  Company,  as  trustee,  etc.  We  think 
this  wording  protected  all  the  rights  of  appel- 
lant as  fully  as  if  It  had  been  Inserted  a  score 
of  times  In  the  decree. 

Appellant  devotes  a  portion  of  his  brief  to 
the  point  that  the  Merrimac  Building  Com- 
pany was  not  permitted,  by  law,  to  hold  real 
estate,  and  that  all  Its  acts  In  the  premises 
were  absolutely  null  and  void.  It  is  hardly 
proper  for  appellant  at  this  late  day  to  raise 
this  question.  If  valid,  it  should  have  been 
taken  into  consideration  by  him  some  seven 
years  ago,  when  he  Joined  In  the  bill  to  fore- 
close the  trust  deed,  or  even  at  an  earlier 
date,  when  appellant  (who  Is  himself  an  at- 
torney  at  law)  joined  In  consenting  to  an  as- 
signment of  the  lease  to  the  corporation 
which  he  now  says  Is  acting  In  violation  of 
law  in  holding  It  Leigh  v.  National  Hollow 
Brake-Beam  Co.,  224  IIL  76,  79  N.  E.  81& 

Appellant  has  an  equitable  life  Interest  In 
one-twelfth  of  the  property  conveyed  by  the 
trust  deed.  Appellees,  who  represent  three- 
fourths  of  the  entire  beneficial  Interest  under 
said  trust  deed,  Insist  here,  as  they  did  in  the 
Appellate  and  circuit  courts,  that  if  the  con- 
tention of  appellant  were  sustained  the  re- 
sults would  be  injurious  to  the  trust  estate. 
The  owner  of  the  other  one-fourth  beneficial 
interest  (in  one-third  of  which  appellant  has 
an  equitable  life  estate)  makes  no  complaint 
here.  He  is  the  son  of  appellant,  an  adult, 
and  under  no  legal  disability.  These  facts, 
while  not  conclusive,  tend  strongly  to  show 
that  no  Injustice  has  been  done  appellant  by 
the  proceedings  of  which  he  complains. 

Finding  no  error  in  the  record,  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


(231  111.  22) 

PATTERSON  v.  NORTHERN  TRUST  CO. 
et  al. 

(Supreme  Court  of  Illinois.   Oct  23,  1907.  Re- 
hearing Denied  Dec.  11,  1907.) 

J.  Equity  —  Cross-Bill  —  Sufficiency  — 

Germane  to  Original  Bill. 

Where  a  bill  by  a  trustee  for  instructions  as 
to  bidding  at  a  future  foreclosure  sale  has  no 
bearing  upon  the  merits  of  the  original  decree 
of  foreclosure,  a  cross-bill  seeking  to  vacate 
the  foreclosure  decree  is  bad  on  demurrer  be- 
cause not  confined  to  the  subject-matter  of  the 
original  bill. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  {  469.] 

2.  Same— Cboss-Bill  Showing  No  Equity. 

A  cross-bill  asking  that  a  decree  be  vacated, 
which  does  not  allege  any  injury  from  the  de- 
cree, is  bad  on  demurrer. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  19,  Equity,  J  469.] 

3.  Landlobo  and  Tenant— Lease  —  Forfei- 
ture—Waiver— Foreclosure. 

Where  a  person  has  signed  an  agreement 
waiving  a  strict  forfeiture  of  a  lease  and  au- 


thorised a  bill  of  foreclosure,  It  amounted  to  a 
waiver  of  notice  to  forfeit  and  he  cannot  years 
after,  insist  on  a  strict  forfeiture  of  the  lease. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant  §8  343-349.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Writ  of  Error  to  Circuit  Court, 
Cook  County;  M.  F.  Tuley,  Judge. 

Bill  by  the  Northern  Trust  Company  and 
others  against  John  0.  Patterson  and  others. 
From  a  judgment  of  the  Appellate  Court  for 
the  First  District  affirming  a  decree  for  com- 
plainants, defendant  John  O.  Patterson  ap- 
peals. Affirmed. 

In  the  opinion  In  Patterson  v.  Northern 
Trust  Co.,  82  N.  E.  837,  between  the  same 
parties  as  are  in  this  cause,  will  be  found  a 
statement  of  the  facts  as  to  certain  litigation 
resulting  in  a  decree  of  the  circuit  court  of 
Cook  county  on  June  25,  1902,  establishing  a 
Hen  in  favor  of  the  Northern  Trust  Com- 
pany, trustee,  as  lessor,  against  the  Merri- 
mac Building  Company  as  lessee,  of  certain 
premises  in  Chicago,  on  which,  after  the  lease 
was  made,  the  structure  known  as  the  Stew- 
art Building  was  erected.  For  a  more  com- 
plete statement  of  facts  In  the  original  pro- 
ceedings we  refer  to  that  case. 

The  decree  of  June  25,  1902,  found,  among 
other  things,  that  the  amount  due  from  the 
Merrimac  Building  Company  to  the  trust 
company  was  $199,359,  and  ordered  the  lease- 
hold estate  and  building  sold  unless  the 
amount  so  found  due  was  paid  on  or  before 
March  15,  1904.  The  bill  in  this  case,  filed 
May  20,  1904,  In  the  circuit  court  of  Cook 
county,  sets  forth  that  while  the  other  bene- 
ficiaries under  the  trust  deed  had  directed 
and  requested  the  Northern  Trust  Company, 
trustee  therein,  to  bid  for  the  property  to 
be  sold  the  full  aggregate  sum  due  and  pay- 
able under  the  decree,  agreeing  to  credit  any 
sum  so  paid  and  for  which  said  Northern 
Trust  Company,  as  trustee,  might  buy  the 
property  on  account  of  the  decree,  and  that 
while  all  of  the  other  beneficiaries  under  said 
decree  desired  this  to  be  done,  appellant, 
the  said  John  0.  Patterson,  had  refused  to 
join  in  such  request  direction,  or  agreement, 
and  threatened  to  object  to  any  action  said 
trust  company  might  take  In  regard  to  the 
leasehold  and  the  building  above  described, 
and  also  threatened  that  he  would  seek  to 
Impose  a  personal  liability  on  whatever  ac- 
tion said  trust  company  might  take  In  that 
regard,  and  therefore  said  trust  company 
asked  for  directions  as  to  its  rights  and  du- 
ties as  said  trustee.  All  the  other  benefi- 
ciaries under  said  deed  of  trust  answered 
admitting  the  allegations  of  the  bill,  except 
appellant  (the  beneficial  owner  of  a  life  es- 
tate in  one-twelfth  Interest  In  the  property), 
who  filed  his  answer  June  9,  1904,  alleging, 
among  other  things,  that  on  March  1,  1808, 
said  trust  company,  as  trustee,  served  upon 
the  Merrimac  Building  Company,  under  the 
terms  of  said  lease,  notice  of  default  and  of 
its  election  to  terminate  the  lease,  and  that 
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thereby  said  lease  and  leasehold  was  term- 
inated; further  alleging  that  thereafter,  on 
March  15,  1808,  said  trustee,  under  a  mis- 
take of  law  and  fact,  and  without  under- 
standing its  duties  or  rights  in  the  premises 
or  Its  powers  under  said  deed  of  trust,  enter- 
ed into  an  agreement  In  writing  with  the 
Merrimac  Building  Company,  whereby  It  waa 
agreed  that  no  further  steps  should  be  taken 
to  enforce  the  forfeiture  of  said  leasehold 
estate  and  building  until  July  1,  1900,  pro- 
vided certain  covenants  and  agreements  made 
by  the  Merrimac  Building  Company  should 
be  kept  and  performed,  and  providing  fur- 
ther that  nothing  should  be  deemed  a  waiver 
by  said  trustee  or  beneficiary  as  to  the 
right  to  forfeit,  but  only  that  they  would 
forbear  Its  enforcement  for  the  time  upon 
the  conditions  stated.  Defendant  represents 
that  said  agreement  was  ultra  vires  and 
beyond  the  power  of  the  trustee  to  make  un- 
der the  terms  of  the  trust,  and  that  the 
assent  of  the  beneficiaries  who  also  signed 
said  agreement  was  also  ultra  vires  and 
therefore  void.  The  further  allegation  Is 
made  that  the  terms  of  said  agreement  were 
not  carried  out,  and  that  said  pretended 
agreement  could  not  revive  said  lease.  The 
answer  further  alleges  that  the  trustee  had 
been  in  possession  of  the  premises,  but  had 
improperly  yielded  the  possession  to  the  re- 
ceiver in  a  suit  brought  by  certain  bondhold- 
ers under  a  mortgage  given  by  said  Merrimac 
Building  Company;  that  said  suit  brought 
to  foreclose  the  lessor's  Hen,  in  which  ap- 
pellant was  one  of  the  parties  complainant, 
In  which  said  decree  of  June  25,  1902,  was 
entered,  was  brought  under  a  mistake  of  law 
and  fact,  and  that  the  decree  entered  there- 
in ought  to  be  set  aside  and  should  not  be 
enforced,  the  leasehold  being,  as  a  matter 
of  fact,  already  terminated,  and  the  building 
already  the  property  of  the  trustee. 

Appellant,  on  January  24,  1905,  filed  a 
cross-bill,  in  which  he  made  substantially 
the  same  allegations  about  the  litigation  be- 
tween the  Northern  Trust  Company  and  its 
beneficiaries  that  he  bad  made  In  his  answer, 
asserting  that  the  beneficiaries  joined  in  the 
agreement  of  March  15,  1898,  and  In  the 
bill  for  foreclosure,  at  the  request  of  the 
Northern  Trust  Company,  not  having  any 
"independent  or  competent  legal  advice." 
The  cross-bill  further  alleged  that  said  bill 
of  August  10,  1900,  was  in  the  interest  solely 
of  the  Northern  Trust  Company  and  its  at- 
torneys, to  enable  them  to  obtain  a  private 
profit  at  the  expense  of  the  trust  funds. 
Tbe  cross-bill  asked  that  the  decree  of  June 
25,  1902,  might  be  set  aside  and  declared 
to  be  void  and  of  no  effect,  and  that  It  might 
be  decreed  that  no  further  proceedings  should 
be  had  thereon.  To  this  cross-bill  all  the 
other  beneficiaries  under  said  deed  of  trust 
and  the  Illinois  Trust  &  Savings  Bank  filed 
general  demurrers,  and  tbe  Merrimac  Build- 
ing Company  filed  a  general  and  special  de- 
murrer setting  forth  that  the  cross-complain- 


ant had  been  guilty  of  laches,  which  should 
bar  him  from  relief;  that  there  was  no  de- 
nial In  the  cross-bill  that  the  cross-complain- 
ant had  received  rents  and  profits  collected 
by  the  trustee  and  receiver  under  the  decree 
he  sought  to  set  aside;  and  that  he  had  not 
set  up  facts  sufficient  to  release  him  from 
the  binding  force  of  his  consent  to  the  agree- 
ment of  March  15,  1898,  and  the  proceedings 
of  June  26,  1902.  March  20,  1905,  the  court 
entered  an  order  that  the  demurrers  to  the 
cross-bill  be  sustained  on  the  ground  that  the 
matters  set  forth  were  not  germane  to  the 
original  bill,  and  that  the  cross-bill  be  dis- 
missed out  of  court  for  want  of  equity,  wlth- 
•  out  prejudice  to  the  cross-complainant's  right 
to  file  a  bill  of  review  therein,  or  a  bill  in 
the  nature  of  a  bill  to  review,  as  to  the  mat- 
ters set  forth  In  said  cross-bill,  and  further 
ordered  that  the  original  bill  be  dismissed 
on  the  motion  of  complainant,  at  its  costs. 
On  a  writ  of  error  the  proceedings  of  the 
circuit  court  were  reviewed  by  the  Appellate 
Court  and  the  decree  of  that  court  affirmed. 
Appellant,  by  appeal,  has  brought  the  pro- 
ceedings to  this  court  for  review. 

John  C.  Patterson,  pro  se.  Judah,  Wil- 
lard,  Wolf  &  Reichman,  Oliver  &  McCart- 
ney, and  Herrlck,  Allen,  Boyesen  &  Marlin, 
for  appellees. 

PER  CURIAM.  The  main  contention  of 
appellant  is  that  the  court  erred  in  sustain- 
ing the  demurrers  to  the  cross-bill  and  dis- 
missing it  for  want  of  equity.  The  original 
bill  in  this  proceeding  was  filed  by  the  North- 
ern Trust  Company  solely  for  the  purpose  of 
obtaining  an  instruction  of  the  court  as  to 
its  power  and  duty,  as  trustee,  in  bidding  at 
a  sale  that  might  be  made  under  a  decree  of 
foreclosure  theretofore  entered,  and  had  no 
bearing  upon  the  merits  of  the  original  de- 
cree of  foreclosure.  The  relief  sought  by  the 
answer  of  appellant  and  by  his  cross-bill  was 
to  vacate  and  set  aside  this  decree  of  fore- 
closure. The  cross-bill  was  therefore  in  the 
nature  of  a  bill  of  review,  and  the  sole 
ground  urged  to  sustain  it  is  fraud.  A  cross- 
bill must  be  confined  to  the  subject-matter  of 
the  original  bill,  and  cannot  introduce  new 
and  distinct  matters  not  embraced  in  tbe 
original  bill.  3  Daniel  l's  Ch.  PI.  &  Pr.  (Per- 
kins' Ed.)  p.  1743.  Matters  in  the  cross-bill 
must  be  germane  to  the  matter  involved  in 
the  original  bill.  The  new  facts  which  it  is 
proper  for  the  defendant  to  introduce  there- 
by are  such,  and  such  only,  as  are  necessary 
for  the  court  to  have  before  it  In  deciding 
the  questions  raised  In  the  original  suit,  to 
enable  it  to  do  full  and  complete  justice  to 
all  the  parties  before  it  in  respect  to  the 
cause  of  action  on  which  the  complainant 
rests  his  right  to  aid  or  relief.  5  Ency.  of 
PI.  &  Pr.  640.  We  are  inclined  to  the  opin- 
ion that  on  the  facts  presented  In  this  rec- 
ord the  cross-bill  of  appellant  was  not  ger- 
mane, and  that  on  this  ground  the  demurrer 
was  properly  sustained  (Ballance  v.  Under- 
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hill,  3  -Scam.  453 ;  Pestel  v.  Priuim,  109  111. 
353;  Gage  v.  Mayer,  117  111.  632,  7  N.  E.  97) ; 
but,  without  giving  our  reasons  at  length  as 
to  that  ground  for  dismissal,  we  are  convinc- 
ed that  the  demurrer  to  the  cross  bill  was 
properly  sustained  on  the  other  ground  stat- 
ed in  the  chancellor's  order — that  it  showed 
no  equity  on  Its  face.  "A  demurrer  in  chan- 
cery Is  always  to  the  merits  and  in  bar  of 
the  relief  sought,  and  proceeds  upon  the 
ground  that,  admitting  the  facts  to  be  true 
as  stated  In  the  bill,  still  the  complainant  is 
not  entitled  to  the  relief  he  seeks."  Harris 
v.  Cornell,  80  111.  54.  It  appears  that  ap- 
pellant is  an  attorney  in  actual  practice,  and 
while  he  insists  that  he  was  not  properly  ad- 
vised as  to  his  rights  In  the  matter  when 
he  signed  said  agreement  on  March  15,  1898, 
or  joined  as  complainant  in  the  foreclosure 
proceedings  of  August  10,  1900,  still  the 
cross-bill  does  not  allege  that  his  joinder  as 
plaintiff  was  unauthorized,  but,  on  the  con- 
trary, states  that  he  gave  his  consent,  and  It 
nowhere  appears  from  this  record  that  such 
consent  was  ever  afterwards  withdrawn  or 
attempted  to  be  withdrawn. 

It  is  apparent  from  the  facts  presented  on 
the  two  records  that  the  decision  In  Patter- 
son v.  Northern  Trust  Co.,  82  N.  E.  837,  here- 
tofore referred  to,  Is  conclusive  as  to  the 
merits  of  the  cross-bill  in  this  case.  In  that 
case  it  is  shown  that  appellant  has  been  paid 
in  full  all  that  he  is  entitled  to  under  said 
deed  of  trust,  and  he  did  not  claim  in  that 
case,  and  has  not  alleged  or  claimed  in  this 
case,  that  he  is  In  any  way  injured  by  the 
ruling  of  the  court  in  the  original  proceed- 
ings. It  is  true  that  in  this  case,  as  in  the 
other,  he  charges,  in  his  brief,  secret  agree- 
ments between  the  Northern  Trust  Company 
and  the  Merrimac  Building  Company,  and 
claims  that  the  original  bill  to  foreclose  was 
brought  solely  for  the  benefit  of  said  trust 
company  and  its  attorneys,  but  he  has  not 
shown  in  that  proceeding,  or  in  this,  how  he 
has  been  injured  thereby.  The  jurisdiction 
of  a  court  of  equity  to  give  the  relief  asked 
for  in  the  original  proceedings  in  the  other 
case  or  on  this  cross-bill,  even  if  it  appear- 
ed (which  it  does  not)  that  there  had  been 
collusion  between  the  parties,  as  alleged, 
could  only  be  invoked  by  appellant  if  It  was 
shown  "that  the  collusive  acts  have  done  an 
injury"  to  him.  First  Baptist  Church  v. 
Syms,  51  N.  J.  Eq.  363,  28  Atl.  461;  Central 
Trust  Co.  v.  Peoria,  Decatur  &  Evansville 
Railway  Co.,  104  Fed.  420,  43  C.  C.  A.  616. 

As  we  understand  this  record,  appellant's 
only  basis  of  claim  for  injury  by  the  Issu- 
ing of  said  order  of  June  25,  1902,  is  that 
the  Northern  Trust  Company  should  have  in- 
sisted on  strict  forfeiture  of  the  lease.  Ap- 
pellant does  not  deny  that  he  signed  an 
agreement  waiving  this  forfeiture,  and  -that 
he  authorized  In  the  bill  of  foreclosure  In  the 
original  proceedings,  which  amounted  to  a 
waiver  of  notice  to  forfeit  Wood  on  Land- 
lord and  Tenant,  8  46 ;  18  Am.  &  Eng.  Ency. 


of  Law  (2d  Ed.)  382-384,  and  cases  there 
cited.  He  complains  that  certain  agreements 
of  his  attorneys  In  filing  the  bill  for  fore- 
closure in  the  original  proceedings  and  in 
entering  the  decree  therein  were  not  au- 
thorized by  him.  He  does  not  deny  that  they 
were  authorized  to  act  as  his  attorneys,  and 
he  does  not  here  or  in  the  original  proceed- 
ings show  wherein  they  misled  him  or  in  any 
way  acted  without  authority.  He  signed  the 
agreement  of  March  15,  1898,  substantially 
waiving  any  right  which  he  may  have  had  to 
a  strict  forfeiture,  and  never  raised  any 
question  in  this  regard  until  he  filed,  years 
after,  his  answer  and  cross-bill  herein.  To 
Insist  upon  a  strict  forfeiture  of  this  lease 
under  these  circumstances  would  be  most 
harsh  and  unjust.  On  the  facts  presented 
by  this  record  we  think  this  delay  amounts  to 
such  laches  as  to  preclude  him  from  now 
raising  this  question. 

The  appellant  is  barred  by  his  own  acts 
from  raising  the  question  as  to  the  right  of 
the  Merrimac  Building  Company  to  take  as 
assignee  under  said  lease  (Coquard  v.  Na- 
tional Linseed  Oil  Co.,  171  111.  480,  49  N. 
E.  563),  as  he  is  also  barred  from  question- 
ing the  authority  of  the  Northern  Trust  Com- 
pany to  act  as  trustee  under  said  deed  of 
trust 

The  judgment  of  the  Appellate  Court  will 
be  affirmed. 
Judgment  affirmed. 


(231  111.  5J> 

HANBERG,  County  Treasurer,  v.  WESTERN 
COLD  STORAGE  CO. 

(Supreme  Court  of  Illinois.   Oct  23.  1907.  Re- 
hearing Denied  Dec.  10,  1907.) 

Taxation  —  Collection  —  Injunction  Re- 
straining Wrongful  Enforcement. 

Equity  will  restrain  the  collection  of  a  tax 
levied  on  property  as  real  estate,  where  the  tax 
thereon  has  already  been  paid  aa  a  personal 
tax,  under  the  power  to  enjoin  taxes  levied  with- 
out authority  of  law  in  excess  of  the  uniform 
legal  rate. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  45,  Taxation,  |  1232.] 

Appeal  from  Circuit  Court,  Cook  County; 
Lock  wood  Honore,  Judge. 

Bill  by  the  Western  Cold  Storage  Company 
against  John  J.  Hanberg,  as  county  treasur- 
er, to  restrain  the  collection  of  a  tax.  From 
a  decree  for  complainant  defendant  appeals. 
Affirmed. 

lies  &  Martin,  for  appellant  Runnells  ft 
Burry,  for  appellee. 

VICKERS.  J.  The  Western  Cold  Storage 
Company,  appellee  herein,  a  corporation, 
leased  a  portion  of  the  Illinois  Central  Rail- 
road Company's  right  of  way;  said  ground 
being  described  as  the  north  200  feet  of  Illi- 
nois Central  pier  No.  2,  In  that  portion  of 
Cook  county  known  as  the  town  of  South 
Chicago.  The  company  erected  on  said 
property  buildings,  five  In  number,  and  plac- 
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ed  machinery  and  appliances  therein,  at  a 
total  cost  of  more  than  $400,000,  which 
buildings  and  appliances  were  used  for  gen- 
eral and  cold  storage  purposes.  The  same 
company  had  Its  general  office  In  Chicago, 
and  also  owned  warehouses  and  properties 
in  what  is  known  as  North  Chicago.  The 
leasehold  was  for  a  period  of  10  years,  ex- 
tending from  June  1,  1898,  to  June  1,  1908, 
and  by  the  terms  of  the  lease  appellee  had  the 
right  to  remove  the  buildings  and  machinery 
at  the  expiration  of  the  lease.  Taxes  In  the 
two  towns  of  North  Chicago  and  South  Chi- 
cago were  assessed  and  collected  separately. 
The  general  credits,  Indebtedness,  bank  ac- 
counts, etc.,  of  appellee,  related  to  and  were 
assessed  at  its  general  office  in  the  north 
town.  Only  its  tangible  property  located 
in  the  south  town  was  assessed  and  taxed 
therein.  The  case  at  bar  is  a  suit  in  chan- 
cery, filed  June  19,  1906,  in  the  circuit  court 
of  Cook  county,  to  restrain  the  collection  of 
certain  general  taxes  assessed  on  the  lease- 
hold estate  and  improvements  above  men- 
tioned for  1904  and  1905;  said  taxes  being 
extended  against  said  property  as  real  estate 
taxes.  It  appears  that  appellee  filed  no 
schedule  of  its  personal  property  for  either 
of  the  years  1904  or  1905,  but  was  assessed 
upon  its  personal  property  in  said  years  up- 
on an  estimate  made  by  the  board  of  asses- 
sors and  the  board  of  review,  and  that  it 
paid  the  personal  property  tax  so  assessed, 
but  did  not  pay  the  tax  assessed  and  levied 
against  the  real  estate. 

The  bill  sets  out  the  fact  of  appellee's  cor- 
porate existence,  and  alleges  that  appellant 
is  county  treasurer  and  ex  officio  county  col- 
lector of  Cook  county,  111.;  that  said  Cook 
county,  for  more  than  10  years  last  past, 
has  had  more  than  125,000  Inhabitants,  and 
has  a  board  of  assessors  and  a  board  of 
review  duly  elected  according  to  law;  and 
that  the  persons  constituting  said  board  of 
assessors  and  board  of  review  have  qualified 
as  members  thereof  and  have  assumed  the 
duties  and  obligations  of  their  respective  of- 
fices. It  then  sets  up  the  ownership  of  the 
leasehold  and  improvements  hereinbefore 
mentioned,  and  alleges  that  the  buildings 
and  appliances  were  erected  and  furnished 
at  appellee's  own  expense.  The  bill  alleges 
ownership  of  the  fee  to  be  In  the  Illinois 
Centra]  Railroad  Company,  and  sets  up  the 
fact  that  by  the  terms  of  the  charter  of  said 
railroad  company  Its  property  Is  exempt 
from  general  taxation.  The  bill  further  al- 
leges that  the  lessee  has  endeavored  to  ob- 
tain an  extension  of  said  lease,  but  has  been 
unable  to  obtain  any  further  lease;  that  all 
of  said  buildings  and  improvements  are  built 
principally  of  brick  and  tile,  with  mortar,  and 
are  of  little  or  no  value  for  removal;  that 
the  insulating  and  refrigerating  appliances 
and  fixtures  are  composed  largely  of  Iron 
piping,  which  has  been  in  use  about  8  years, 
and,  if  removed,  would  be  valuable  for  sale 
only  as  scrap  iron;  that  the  other  machinery, 


etc.,  would  be  of  little  value  for  purposes 
of  removal.  The  bill  also  sets  up  the  lease, 
which  shows  that  without  the  renewal  of 
the  said  lease  at  the  expiration  of  10  years 
the  buildings  and  machinery  must  be  remov- 
ed from  the  premises  within  60  days,  or  in 
default  thereof  the  same  would  become  the 
property  of  the  Illinois  Central  Railroad 
Company.  The  bill  further  alleges  that  on 
the  1st  of  April,  1904,  appellee  was  possess- 
ed of  the  leasehold  property  herein  describ- 
ed, and  also  a  small  amount  of  personal 
property,  of  the  value  of  about  $200,  and 
that  the  foregoing  was  and  Is  all  the  prop- 
erty then  or  now  owned  by  appellee  in  said 
town  of  South  Chicago;  that  at  its  meeting 
in  1904  the  board  of  assessors  estimated  the 
total  full  value  of  appellee's  personal  prop- 
erty in  said  south  town  at  $150,000;  that 
said  valuation  was  a  fair  valuation,  includ- 
ing said  improvements  and  buildings  on  said 
pier  No.  2;  that  said  estimate  included  all 
the  property  belonging  to  appellee  in  said 
south  town.  The  bill  further  alleges  that 
the  board  of  review  afterwards  placed  an  as- 
sessed valuation  of  $30,000  on  all  of  appel- 
lee's property  in  said  south  town,  and  a  tax 
was  levied  thereon  amounting  to  $1,917.30; 
that  on  February  16,  1905,  appellee  paid  to 
appellant.  In  his  official  capacity  as  county 
collector,  the  said  sum  of  $1,917.30  in  full 
payment  of  all  taxes  levied  upon  the  prop- 
erty belonging  to  the  appellee  in  the  south 
town,  and  received  his  receipt  therefor.  The 
bill  further  alleges  that  the  board  of  as- 
sessors, and  the  board  of  review  also,  for 
the  purposes  of  taxation  for  the  year  1904, 
valued  said  buildings  and  improvements  up- 
on the  north  200  feet  of  said  pier  No.  2  as 
real  estate,  at  the  sum  of  $480,745,  and  put 
an  assessed  valuation  thereon  of  $96,149; 
that  there  was  thereupon  extended  against 
appellee  and  against  the  said  buildings  and 
improvements,  as  real  estate,  by  the  taxing 
authorities  of  said  Cook  county,  a  tax 
amounting  to  $6,144.91  for  the  year  of  1904. 
The  bill  further  alleges  that  the  appellee 
had  no  notice  and  did  not  know  of  said  as- 
sessment made  upon  said  buildings  and  im- 
provements on  real  estate,  or  of  the  tax  of 
$6,144.91,  until  September  14,  1905,  when 
said  buildings  and  improvements  were  of- 
fered for  sale  by  appellant  for  nonpayment 
of  said  real  estate  taxes;  that  a  warrant  for 
the  collection  of  said  taxes  was  duly  issued 
to  appellant  as  county  collector,  and  because 
said  tax  was  not  paid  to  him  appellant  caus- 
ed publication  to  be  made  against  said  prop- 
erty for  delinquent  taxes,  as  provided  by 
law,  and  subsequently,  without  actual  notice 
to  the  appellee,  a  judgment  and  order  of  sale 
were  entered  against  the  said  property  for 
said  taxes,  penalties,  etc.  The  bill  further 
alleges  that  on  April  1,  1905,  appellee  was 
still  possessed  of  the  same  property  situated 
in  said  south  town  of  Chicago  on  pier  No.  2 
aforesaid,  and  also  a  small  amount  of  other 
personal  property  of  the  value  of  about  $200, 
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and  tbat  the  foregoing  was  all  the  property 
owned  by  appellee  in  said  south  town;  that 
the  board  of  assessors,  at  its  meeting  in 
1005  to  value  and  assess  property  for  taxa- 
tion tbat  year,  estimated  the  total  fair  value 
of  appellee's  personal  property  In  said  south 
town  at  $250,000;  that  said  valuation  was  a 
high  valuation  therefor,  Including  said  im- 
provements and  buildings  on  said  pier  No. 
2;  that  said  estimate  included  all  the  proper- 
ty belonging  to  appellee  in  said  south  town; 
tbat  the  board  of  assessors  and  the  board  of 
review  afterwards  placed  an  assessed  valua- 
tion upon  all  of  appellee's  personal  property 
in  said  south  town  of  $50,000,  and  a  tax 
was  levied  and  extended  thereon  amounting 
to  $3,907.71;  that  on  March  15,  1908,  appel- 
lee paid  to  the  collector  said  sum  of  $3,907.71 
in  full  payment  of  such  tax  and  received  his 
receipt  therefor;  that  said  assessors  and 
board  of  review,  for  purposes  of  taxation 
for  1905,  valued  said  buildings  and  Improve- 
ments upon  said  pier  No.  2,  and  put  an  as- 
sessed valuation  thereon  of  $96,149  as  real 
estate;  that  there  was  thereupon  levied  and 
extended  against  the  appellee,  and  against 
said  buildings  and  improvements,  by  the  tax- 
ing authorities  of  Cook  county,  a  tax  amount- 
ing to  $0,534.33  for  the  year  1905,  which  tax 
is  based  only  and  solely  on  said  property 
by  the  board  of  assessors  and  the  board  of 
review  as  real  estate.  The  bill  further  al- 
leges the  Issue  of  a  warrant  for  collection, 
and  a  Judgment  subsequently,  and  order  of 
sale,  without  notice  to  appellee,  as  In  case 
of  the  taxes  for  1904.  It  is  then  alleged  that 
the  taxes  levied  on  said  buildings  and  im- 
provements situated  on  pier  No.  2  as  afore- 
said, as  real  estate,  constituted  a  double  tax- 
ation; that  the  same  is  a  cloud  upon  appel- 
lee's title,  and  a  lien,  at  law,  against  appel- 
lee's property.  The  bill  prays  that  the  said 
taxes  as  levied  against  the  said  property 
as  real  estate  for  the  years  1904  and  1905 
be  declared  null  and  void,  that  the  Hen  there- 
of be  discharged  and  removed  from  the  said 
property  of  appellee,  and  that  appellant  be 
restrained  by  order  of  the  court  from  col- 
lecting the  same.  On  October  19,  1908,  ap- 
pellant filed  his  answer,  denying  the  double 
taxation.  Replication  was  filed  and  the 
cause  was  heard  In  the  circuit  court  of  Cook 
county  at  the  April  term,  1907,  and  a  decree 
entered  In  accordance  with  the  prayer  of 
the  bill.  Appellant  brings  the  record  to  this 
court  for  review. 

The  evidence  satisfactorily  shows  that  the 
taxes  sought  to  be  enjoined  were  levied  up- 
on the  same  property  upon  which  appellee 
had  paid  the  taxes  as  personal  property. 
The  doctrine  is  established  In  this  state  that 
a  court  of  equity  will  enjoin  a  tax  that  Is 
void  or  levied  without  authority  of  law,  or 
where  the  property  is  exempt  from  taxation, 
or  where  there  has  been  a  fraudulent  as- 
sessment at  too  high  a  rate.  Munson  v.  Mil- 
ler, 66  111.  380:  Ottowa  Glass  Co.  v.  McCaleb, 
81  UL  550;  Moore  v.  Wayman,  107  111.  192; 


New  Haven  Clock  Co.  v.  Kochersperger,  175 
111.  383,  51  N.  E.  629;  Siegfried  v.  Raymond, 
190  111.  424,  00  N.  E.  808.  Where  a  tax  Is 
levied,  without  authority  of  law,  In  excess  of 
the  proper  and  uniform  legal  rate  of  taxa- 
tion, the  collection  of  such  excess  may  prop- 
erly be  enjoined.  1  High  on  Injunctions,  | 
503;  Porter  v.  Rockford,  Rock  Island  &  St 
Louis  Railroad  Co.,  76  III.  561.  Cooley,  In 
his  work  on  Taxation  (volume  1,  p.  394), 
speaking  of  double  or  duplicate  taxation, 
says:  "There  Is  a  sense,  however,  in  which 
duplicate  taxation  may  be  understood,  and 
which  we  think  is  the  proper  sense,  which 
would  render  It  wholly  inadmissible  under 
any  constitution  requiring  equality  and  uni- 
formity in  taxation.  By  duplicate  taxation, 
in  this  sense,  is  understood  the  requirement 
tbat  one  person,  or  any  one  subject  of  taxa- 
tion, shall  directly  contribute  twice  to  the 
same  burden  while  other  subjects  of  taxa- 
tion belonging  to  the  same  class  are  required 
to  contribute  but  once."  In  the  case  at  bar 
the  double  assessment  was  not  caused 
through  the  voluntary  act  or  by  reason  of 
any  neglect  or  default  on  the  part  of  appel- 
lee, and  in  this  respect  the  case  is  distin- 
guishable from  Chicago,  Burlington  &  Quin- 
cy  Railroad  Co.  v.  People,  136  111.  660,  27  N. 
E.  200. 

The  decree  enjoining  the  collection  of  this 
tax  was  a  proper  one  under  the  facts  shown, 
and  is  accordingly  affirmed. 

Decree  affirmed. 


(2»  111.  I7f) 
TEEL  et  al.  v.  DUNNIHOO  et  aL 
(Supreme  Court  of  Illinois.   Oct  23,  1907.  Re- 
hearing Denied  Dec.  10,  1907.) 

L  Appeal— Subsequent  Appeals  —  Mattem 

IN  Issue. 

On  the  first  appeal  of  a  suit  concerning  the 
title  to  land,  the  question  involved  was:  Did 
a  decree  in  a  former  suit  to  correct  a  deed  to 
the  land  by  striking  therefrom  the  words  "ber 
bodily  heirs."  inserted  after  the  name  of  the 
grantee,  finding  that  the  deed  should  be  so  cor- 
rected and  the  master's  deed  made  pursuant  to 
that  decree,  to  correct  the  former  deed,  devest 
the  plaintiffs,  T.  and  S.,  bodily  heirs  of  the 
original  grantee,  of  the  fee-simple  title  thereof? 
And  it  was  held  that  the  decree  was  inoperative, 
and  that  the  master's  deed  did  not  devest  these 
plaintiffs  of  the  fee-simple  title,  but  that  it  still 
remained  in  them.  On  a  second  appeal  the  Ques- 
tion presented  was:  Did  the  court  properly  de- 
cree upon  the  cross-bills  filed  after  the  case 
was  reinstated,  on  the  evidence  submitted  to  it 
that  the  deed  should  be  corrected,  and.  in  cor- 
recting it  and  decreeing  the  fee-simple  title  to 
the  land  to  be  in  defendants,  the  remote  gran- 
tees of  the  original  grantee?  Held,  that  the 
decision  of  the  court  on  the  first  appeal  is  not 
conclusive  against  the  rights  of  the  defendants 
on  the  second  appeal,  since  the  question  pre- 
sented for  determination  is  not  the  same. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  H  4370-4379.] 

2.  Judgment  —  Conclusiveness  —  Matters 
Concludeo. 

Where  some  controlling  fact  or  question 
material  to  the  determination  of  both  causes  of 
action  has  been  determined  in  a  former  suit, 
and  the  same  fact  or  question  is  again  an  issue 
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between  the  same  parties,  its  adjudication  in 
the  first  will,  if  properly  presented,  be  conclnsive 
of  the  same  question  in  the  latter  suit,  irrespec- 
tive of  whether  the  cause  of  action  is  the  same 
in  both  suits  or  not. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  1251.] 

3.  Same  —  Effect  of  Decbee  ab  Against 
Bora  Fide  Purcitasebs. 

Where  the  circuit  court,  in  a  chancery  suit 
to  correct  a  deed  by  striking  out  the  words  "her 
bodily  heirs,"  after  the  name  of  the  grantee, 
to  which  suit  T.  was  a  party,  and  S.  a  privy, 
found  that  the  words  were  erroneously  insert- 
ed, T.  and  S.  were  bound  by  the  finding,  and 
estopped  In  a  suit  instituted  to  have  the  fee- 
simple  title  to  the  land  declared  in  them  as 
against  defendants,  the  remote  bona  fide  gran- 
tees of  the  original  grantee,  even  though  the 
guardian  ad  litem  of  T.  may  not  have  performed 
his  fnll  duty  in  the  chancery  suit,  and  though 
T.  and  S.  have  introduced  evidence  in  the  pend- 
ing suit  tending  to  contradict  witnesses  upon 
whose  testimony  the  former  decree  was  based. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  88  1181-1189.] 

4.  Equity— Decree  and  Enforcement— Bill 
to  Enforce  Decree— Cross-Bill. 

The  rnle  that  on  an  original  bill  to  carry  a 
former  decree  into  execution  the  court  will  look 
into  the  original  case  and  see  if  the  former  de- 
cree is  equitable  and  just,  and,  if  it  is  not,  it 
will  refuse  its  enforcement,  applies  where  a 
former  decree  is  sought  to  be  carried  into  exe- 
cution by  a  cross-bill. 

5.  Reformation  of  Instruments— Proceed- 
ings— Evidence— Sufficiency. 

A  decree  in  a  suit  correcting  a  deed  by 
striking  out  the  words  "her  bodily  heirs,"  in- 
serted after  the  name  of  the  grantee,  is  sus- 
tained by  the  findings  in  a  decree  in  a  former 
suit  brought  to  reform  the  same  deed,  that 
these  words  were  Inserted  by  mistake,  and  that 
it  should  be  corrected  by  striking  them  out. 

6.  Same— Right  to  Reformation.  ' 

Where  the  words  "her  bodily  heirs"  were 
inserted  by  mistake  in  a  deed  after  the  name 
of  the  grantee,  thereby  vesting  in  the  grantee 
only  a  life  estate  in  the  land,  which  was  not  the 
intention  of  the  parties,  the  grantee  could  sue 
to  have  the  deed  corrected  by  striking  out  these 
words. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Reformation  of  Instruments,  88  68-78.] 

7.  Equity— Decree— Opening  or  Vacating. 

Where  a  court  bad  jurisdiction  of  the  par- 
ties and  subject-matter  of  a  suit  to  reform  a 
deed  by  striking  out  the  words  "her  bodily  heirs" 
after  the  name  of  the  grantee,  and  found  in  its 
decree  that  the  words  were  inserted  by  mistake 
and  should  be  struck  out,  and  that  innocent 
parties  had  relied  upon  these  findings  in  pur- 
chasing the  land  from  the  grantee,  the  decree 
cannot  be  impeached  by  a  party  or  privy  to  the 
first  suit  in  a  subsequent  suit  to  have  the  deed 
so  corrected,  by  parol  evidence  and  by  showing 
irregularities  in  the  first  proceeding,  where  many 
years  have  elapsed  since  the  testimony  in  the 
case  was  taken  and  the  decree  entered,  and  the 
principal  witnesses  on  whose  testimony  the  find- 
ings were  based  are  dead. 

SEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
.  19,  Equity,  88  1034-1041.] 

Appeal  from  Circuit  Court, ,  Williamson 
County ;  A.  W.  Lewis,  Judge. 

Salt  by  Harry  C.  Teel  and  others  against 
Wilmoth  Dunnihoo  and  others.  From  a  de- 
cree In  favor  of  defendants,  plaintiffs  appeal. 
Affirmed. 

This  was  a  bill  in  chancery  filed  by  appel- 
lants, Harry  a  Teel  and  Nona  Teel  (former- 


ly Nona  Stocks)  and  Elmo  Stocks,  by  his 
guardian,  John  Stocks,  against  the  appellees, 
to  partition  certain  farm  lands  situated  in 
Williamson  county  between  Nona  •  Teel  and 
Elmo  Stocks,  who  were  alleged  to  be  the 
owners  In  fee  simple  thereof,  and  to  Impeach 
and  set  aside  as  a  cloud  upon  the  title  of  said 
Nona  Teel  and  Elmo  Stocks  a  certain  decree 
entered  by  the  circuit  court  of  Williamson 
county  on  April  17, 1891,  In  a  suit  In  chancery 
then  pending  In  said  circuit  court,  wherein 
Mary  E.  A.  Stocks  and  John  Stocks,  the 
father  and  mother  of  Nona  Teel,  and  Elmo 
Stocks,  were  complainants,  and  wherein  Wil- 
liam L.  Henderson  and  Harriet  Henderson 
(the  father  and  mother  of  Mary  E.  A.  Stocks) 
and  Nona  Stocks  were  defendants,  for  fraud 
and  for  errors  of  law  appearing  upon  the  face 
of  the  record  in  said  chancery  suit,  and  to  set 
aside  and  cancel  as  clouds  upon  the  title  of 
Nona  Teel  and  Elmo  Stocks  a  master's  deed 
made  to  Mary  E.  A.  Stocks  in  pursuance  of 
the  terms  of  said  decree;  also,  to  set  aside 
and  cancel  certain  deeds  made  by  Mary  E. 
A.  Stocks  and  her  grantees  to  said  lands, 
through  which  the  parties  now  in  possession 
of  said  lands  claim  title.  The  court  sustain- 
ed a  demurrer  to  said  bill  and  dismissed  the 
same  for  want  of  equity,  and  an  appeal  was 
prosecuted  to  this  court,  where  the  decree  of 
the  circuit  court  was  reversed,  and  the  cause 
was  remanded  to  the  circuit  court,  with  direc- 
tions to  overrule  the  demurrer.  Teel  v.  Dun- 
nihoo, 221  111.  471,  77  N.  E.  906,  112  Am.  St. 
Rep.  192. 

It  appears  from  the  averments  of  the  bill 
filed  in  this  case:  That  Mary  E.  A  Stocks 
was  a  daughter  of  William  L.  and  Harriet 
Henderson ;  that  on  the  17th  day  of  August, 
1886,  William  L.  and  Harriet  Henderson  con- 
veyed to  Mary  E.  A.  Stocks  and  "her  bodily 
heirs"  the  land  in  question  for  $1,000;  that 
Mary  E.  A.  Stocks  and  her  husband,  John 
Stocks,  immediately  moved  upon  the  lands 
and  improved  the  same  and  made  thejr  home 
thereon  for  a  number  of  years ;  that  on  Feb- 
ruary 18,  1891,  Mary  B.  A.  Stocks  and  her 
husband,  and  after  the  birth  of  their  child 
Nona,  and  when  she  was  of  the  age  of  three 
years,  filed  a  bill  in  chancery  in  the  circuit 
court  of  Williamson  county  against  Nona 
Stocks,  William  L.  Henderson,  and  Harriet 
Henderson  for  the  purpose  of  having  correct- 
ed said  deed  by  striking  out  therefrom  the 
words  "her  bodily  heirs" ;  that  upon  the  hear- 
ing upon  said  bill  the  court  found  that  Wil- 
liam L.  and  Harriet  Henderson  by  deed  con- 
veyed to  said  Mary  E.  A.  Stocks  and  "her 
bodily  heirs,"  on  the  17th  day  of  August, 
1886,  the  lands  described  In  the  bill,  and  that 
the  words  "her  bodily  heirs"  were  improperly 
inserted  in  said  deed,  and  that  Mary  E.  A. 
Stocks  was  entitled  to  have  said  deed  cor- 
rected by  eliminating  therefrom  the  words 
"her  bodily  heirs,"  and  decreed  that  William 
Ii.  Henderson,  and  Harriet,  his  wife,  execute 
a  good  and  sufficient  warranty  deed  convey- 
ing to  Mary  E.  A.  Stocks  said  lands  in  fee 
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simple,  without  any  qualification  or  restric- 
tion whatever,  within  60  days,  and  that  in 
default  of  the  execution  and  delivery  of  said 
deed  the  master  in  chancery  of  said  court 
execute  a  deed  of  conveyance  conveying  to 
Mary  E.  A.  Stocks  in  fee  simple  said  lands; 
that  William  L.  and  Harriet  Henderson  hav- 
ing failed  to  make  a  deed  as  provided  by 
said  decree,  the  master  in  chancery  executed 
a  deed  to  Mary  E.  A.  Stocks  In  accordance 
with  the  terms  of  said  decree;  that  Mary  E. 
A.  Stocks  subsequently  sold  and  conveyed 
said  lands  by  absolute  deed,  and  the  lands 
have  been  transferred,  from  time  to  time,  by 
her  grantee  and  his  grantees,  and  are  now 
owned  and  In  the  possession  of  persons  who 
were  not  parties  to  said  chancery  suit  com- 
menced by  Mary  E.  A.  Stocks  and  husband 
against  Nona  Stocks  and  William  L.  and 
Harriet  Henderson;  that  Mary  E.  A.  Stocks 
died  on  October  21,  1902,  leaving  her  surviv- 
ing her  husband,  John  Stocks,  and  Nona  Teel, 
born  March  21,  1887,  and  Elmo  Stocks,  born 
August  22,  1891,  as  her  children  and  sole 
heirs  at  law ;  and  that  said  Nona  was  about 
18  years  of  age  and  Elmo  about  14  years  of 
age  at  the  time  this  bill  was  filed. 

The  contentions  made  on  the  former  ap- 
peal were.  First,  that  In  the  case  of  Stocks 
et  al.  v.  Stocks  et  al.  the  court  did  not  have 
jurisdiction  of  the  persons  of  Nona  Teel  and 
William  L.  Henderson  and  Harriet  Hender- 
son ;  second,  that  the  guardian  ad  litem  ap- 
pointed for  Nona  Teel  neglected  and  failed 
to  properly  represent  and  protect  the  rights 
of  Nona  Teel;  third,  that  the  testimony  of 
John  Stocks,  Mary  E.  A.  Stocks,  and  Wil- 
liam L.  Henderson,  upon  which  the  findings 
In  the  decree  were  based,  that  the  words  "her 
bodily  heirs,"  found  In  the  deed  from  Wil- 
liam L.  Henderson  and  Harriet  Henderson  to 
Mary  E.  A.  Stocks,  were  Improperly  inserted 
In  said  deed,  was  false ;  and,  fourth,  that  the 
deed  from  William  L.  and  Harriet  Henderson 
to  Mary  E.  A.  Stocks  conveyed  to  Mary  E.  A. 
Stocks  a  life  estate  in  said  lands  only,  and 
that  the  fee-simple  estate  therein  vested  in 
Nona  Teel  and  Elmo  Stocks,  and  that  the 
decree  entered  by  the  court  in  said  chancery 
case,  and  the  deed  of  the  master  in  chancery 
based  thereon,  did  not  have  the  effect  to  di- 
vest said  Nona  Teel  and  Elmo  Stocks,  at  the 
time  of  filing  the  bill  herein,  of  their  title  in 
and  to  said  lands,  and  that  the  title  to  said 
lands  was  in  Nona  Teel  and  Elmo  Stocks  at 
the  time  of  filing  the  bill  herein  in  fee  simple. 
And  it  was  held  in  the  opinion  then  filed 
that  the  court,  in  the  suit  of  Stocks  et  al.  v. 
Stocks  et  al.,  had  Jurisdiction  of  the  parties 
and  of  the  subject-matter  of  that  suit,  and 
that  the  fact  that  error  may  have  afterwards 
intervened  on  the  hearing  or  in  the  entry  of 
the  decree  would  not  have  the  effect  to  defeat 
the  title  of  parties  who  dealt  In  good  faith 
with  the  property,  relying  upon  said  decree; 
but,  as  It  appeared  that  the  title  to  said  prem- 
ises passed  out  of  William  L.  Henderson  and 
Harriet  Henderson  and  vested  in  said  Mary 


E.  A.  Stocks  for  life  and  in  Nona  Teel  and 
Elmo  Stocks  in  fee,  there  was  no  title  re- 
maining in  William  L.  and  Harriet  Hender- 
son which  they  could  convey,  and  that  by  a 
conveyance  voluntarily  made,  or  by  one  made 
under  the  direction  of  the  court,  they  could 
not  divest  Nona  Teel  and  Elmo  Stocks  of 
their  fee-simple  title  In  and  to  said  premises 
and  Invest  the  same  in  Mary  E.  A.  Stocks, 
and  that  the  master's  deed  had  no  greater 
effect  than  would  a  deed  from  William  L. 
and  Harriet  Henderson,  and  that  the  fee-sim- 
ple title  to  said  premises  was  in  Nona  Teel 
and  Elmo  Stocks. 

Upon  the  case  being  reinstated  In  the  cir- 
cuit court  the  demurrer  was  overruled,  where- 
upon the  appellees  answered  said  bill  and  fil- 
ed cross-bills,  in  which  they  prayed,  as  was 
prayed  in  the  bill  filed  by  Mary  E.  A.  Stocks 
and  husband,  that  the  deed  from  William  L. 
Henderson  and  Harriet  Henderson  to  Mary 
E.  A.  Stocks  be  reformed  and  corrected  by 
striking  out  the  words  "her  bodily  heirs." 
The  cross-bills  were  answered,  and,  replica- 
tions having  been  filed,  a  trial  was  had  in 
open  court,  and  a  decree  was  again  entered 
dismissing  the  original  bill  for  want  of  eq- 
uity, and  the  prayers  of  the  cross-bills  of 
the  respective  cross-complainants  were  grant- 
ed, and  the  deed  from  William  L.  Henderson 
and  Harriet  Henderson  to  Mary  E.  A.  Stocks 
was  corrected  by  striking  out  the  words  "her 
bodily  heirs,"  and  a  second  appeal  has  been 
prosecuted  to  this  court 

P.  W.  Raymond  and  Arthur  W.  Underwood, 
for  appellants.  James  A.  Martin,  William 
W.  Clemens,  and  William  H.  Warder,  for 
appellees. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).  It  is  first  contended  that  the  opinion 
filed  by  the  court  on  the  former  appeal  is 
conclusive  against  the  right  of  the  appellees 
to  recover  in  this  case.  The  question  pre- 
sented to  this  court  when  the  case  was  here 
before  was:  Did  the  decree  entered  in  the 
case  of  Stocks  et  ai.  v.  Stocks  et  al.  by  the 
circuit  court  of  Williamson  county,  and  the 
master's  deed  made  in  pursuance  of  said  de- 
cree, divest  the  fee-simple  title  of  Nona  Teel 
and  Elmo  Stocks  In  the  real  estate  In  con- 
troversy and  Invest  Mary  E.  A,  Stocks  with 
the  fee-simple  title  to  said  premises?  And 
It  was  held,  for  the  reasons  there  stated,  said 
decree  was  Inoperative  In  that  regard,  and 
that  the  decree  and  master's  deed  did  not 
divest  said  Nona  Teel  and  Elmo  Stocks  of 
the  fee-simple  title  to  said  premises,  and  that 
in  determining  the  question  of  where  the  fee- 
simple  title  to  said  premises  then  rested  said 
decree  and .  master's  deed  should  be  disre- 
garded, which  left  the  fee-simple  title  in  said 
Nona  Teel  and  Elmo  Stocks.  While  the  ques- 
tion presented  for  determination  on  this  ap- 
peal Is:  Did  the  circuit  court,  on  the  last 
trial,  properly  decree,  upon  the  cross-bills 
filed  after  the  case  was  reinstated  in  the  cir- 
cuit court,  on  the  evidence  submitted  to  it. 
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that  the  deed  from  William  L.  Henderson 
and  Harriet  Henderson  to  Mary  E.  A-  Stocks 
should  be  reformed  and  corrected  by  striking 
oat  from  said  deed  the  words  "her  bodily 
heirs,"  and  did  the  court  err  in  reforming  and 
correcting  said  deed  by  striking  out  said 
words  and  decreeing  that  the  appellees  be  in- 
vested with  the  full  fee-simple  title  to  said 
premises,  as  the  remote  grantees  of  said  Mary 
E.  A.  Stocks?  It  clearly  appears  therefore 
that  the  question  now  presented  for  decision 
Is  a  different  question  from  the  one  determin- 
ed when  the  case  was  here  before. 

In  Davis  y.  Kennedy,  106  111.  300,  John  R. 
Kennedy  had  made  a  conveyance  of  an  80- 
acre  tract  of  land  to  his  three  daughters,  but 
hi  describing  the  land  there  was  an  error  In 
the  deed ;  the  land  being  described  as  located 
in  a  township  other  than  the  one  in  which 
It  was  located.  Kennedy  thereafter  became  a 
bankrupt,  and  the  land  was  sold  by  his  as- 
signee to  Davis.   The  daughters  filed  a  peti- 
tion and  made  a  motion  in  the  United  States 
District  Court,  where  the  bankruptcy  pro- 
ceeding was  pending,  to  set  aside  the  sale, 
which  that  court  declined  to  do,  whereupon 
they  filed  a  bill  In  equity  In  the  state  court 
to  correct  the  mistake  in  the  deed,  and  it 
was  contended  they  were  foreclosed  from 
such  relief  by  reason  of  the  action  of  the 
United  States  District  Court  in  overruling 
their  motion  to  set  aside  said  sale ;  but  It  was 
held  otherwise.    This  court,  on  page  807, 
said:   "That  proceeding  falls  far  short  of  an 
adjudication  of  the  question  being  litigated 
In  tnis  case.    There  is  therefore,  no  just 
claim  that  the  questions  here  litigated  were 
there  determined.  There,  the  object  and  di- 
rect purpose  was  to  have  the  sale  disapproved 
and  set  aside;  here,  the  purpose  Is  to  have 
this  deed  reformed  and  the  mistake  corrected, 
and  the  assertion  of  title  under  the  assignee's 
deed  enjoined   So  it  falls  of  an  estoppel 
because  the  questions  decided,  and  necessary 
to  be  decided,  are  not  the  same.  That  court, 
on  that  petition  and  motion,  could  not  have 
declared  that  defendants  In  error  were  not 
entitled  to  the  relief  they  seek  In  this  case, 
because  no  such  question  was  presented  or 
before  that  court   We  are  not  warranted  in 
presuming  that  court  did  what  it  was  not  au- 
thorized to  do,  on  the  record  as  it  then  stood, 
nor  was  it  asked,  nor  do  we  suppose  it  In- 
tended so  to  do.    We  must  therefore  hold 
that  this  proceeding  is  not  barred  by  a  for- 
mer adjudication  of  the  same  questions  now 
litigated."    We  think  that  case,  and  many 
others  which  might  be  cited,  conclusive  of  the 
proposition  that  the  appellees  were  not  barred 
by  any  questions  determined  when  the  case 
waa  here  before,  from  filing  their  cross-bills 
to   correct  the  mistake  in  the  deed  from 
William  L.  Henderson  and  Harriet  Hender- 
son to  Mary  E.  A.  Stocks. 

It  is  next  contended  the  court  erred  in 
admitting  in  evidence  against  Nona  Teel  and 
Elmo  Stocks  the  decree  in  the  case  of  Stocks 
et  al  v.  Stocks  et  aX,  as  it  is  said  that  de- 


cree is  not  binding  upon  Nona  Teel  and  Elmo 
Stocks  by  reason  of  the  fact  that  the  guar- 
dian ad  litem  appointed  for  Nona  Teel  neg- 
lected and  failed  to  properly  protect  and 
guard  her  Interests,  and  that  the  testimony 
of  John  Stocks,  Mary  E.  A.  Stocks,  and  Wil- 
liam L.  Henderson,  upon  which  the  findings 
in  the  decree  were  based,  that  the  words 
"her  bodily  heirs,"  found  in  the  deed  from 
William  L.  Henderson  and  Harriet  Hender- 
son to  Mary  E.  A.  Stocks,  were  improperly 
inserted  In  the  deed,  was  false,  and  that  the 
testimony  of  John  Stocks,  Mary  B.  A.  Stocks, 
and  William  L.  Henderson  was  taken  In  the 
form  of  affidavits — that  is,  in  narrative  form 
— before  the  master  in  chancery,  and  not  up- 
on questions  propounded  to  them  by  the  mas- 
ter in  chancery.  On  the  former  appeal  simi- 
lar contentions  were  made,  and  this  court,  on 
page  476  of  221  111.,  page  008  of  77  N.  B.  (112 
Am.  St  Rep.  192),  said:  "The  bill  filed  In  that 
case  was  sufficient  to  give  the  court  Jurisdic- 
tion of  the  subject-matter  of  the  suit  and 
the  court  having  found  it  had  jurisdiction 
of  the  parties,  which  was  a  matter  upon 
which  It  was  authorized  to  adjudicate,  the 
fact  that  errors  may  have  afterwards  inter- 
vened on  the  hearing  or  in  the  entering  of 
the  decree  would  not  have  the  effect  to  de- 
feat the  title  of  the  defendants,  who  dealt  in 
good  faith  with  the  property,  relying  upon 
such  decree,  if  the  effect  of  the  decree  was 
to  divest  the  title  of  the  complainants."  The 
court  found,  however,  the  decree  did  not  have 
the  effect  to  divest  the  title  of  Nona  Teel  and 
Elmo  Stocks,  and  for  that  reason  the  court 
was  of  the  opinion  the  fee  to  said  premises 
still  remained  in  Nona  Teel  and  Elmo  Stocks. 
It  was  also  held  in  that  opinion  that  while 
an  original  bill  might  be  filed  on  behalf  of  a 
minor  during  his  minority,  or  within  the 
period  allowed  after  majority  for  the  prosecu- 
tion of  a  writ  of  error  to  impeach  a  decree 
for  fraud  or  for  errors  of  law  appearing  upon 
the  face  of  the  record,  if  it  appeared  the 
court  entering  the  decree  had  jurisdiction  of 
the  parties  and  the  subject-matter  of  the  suit 
and  parties  who  were  not  parties  to  the  suit 
and  who  had  dealt  with  the  subject-matter 
of  the  suit  in  good  faith,  relying  upon  the 
decree,  had  acquired  interests  in  the  subject- 
matter  of  the  suit  the  court  would  not  set 
aside  the  decree  and  thereby  divest  and 
destroy  their  interests  In  the  subject-matter 
of  the  suit  and  the  cases  of  Hedges  v.  Mace, 
72  111.  472,  Lloyd  v.  Kirk  wood,  112  I1L  829, 
and  Lambert  v.  Livingston,  131  111.  161,  28  N. 
E.  352,  were  cited  as  sustaining  that  position. 

In  the  Hedges  Case,  which  was  a  bill  to 
Impeach  a  decree  In  partition  for  want  of 
jurisdiction  over  the  persons  of  the  defend- 
ants in  the  partition  suit  none  of  the  com- 
plainants appear  to  have  been  minors;  but 
the  court  after  disposing  of  the  question 
of  jurisdiction  adversely  to  the  contention  of 
the  complainants,  announced  the  general  doc- 
trine upon  the  subject  now  under  considera- 
tion in  the  following  words  (page  475  of  72 
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111.):  "Various  other  objections  are  made 
to  the  proceedings,  but  It  is  not  nesessary  to 
consider  them.  If  the  questions  raised  are 
at  all  tenable,  they  are  but  errors,  and  can- 
not be  urged  In  this  collateral  manner  against 
the  title  of  the  defendants  who  purchased  at 
the  sale  under  the  decree.  The  law  is  well 
settled  that,  where  the  court  has  jurisdiction 
of  the  subject-matter  and  obtains  jurisdiction 
of  the  person  by  service  of  process,  then,  al- 
though errors  may  intervene,  the  title  of  a 
purchaser  under  the  decree,  who  is  not  a 
party  to  the  proceeding,  will  be  protected. 
Stow  v.  Kimball,  28  111.  83;  Moore  v.  Nell, 
39  111.  256,  89  Am.  Dec.  303;  Wight  v.  Wall- 
baum,  39  111.  554;  Mulford  v.  Stalzenback, 
46  111.  303."  In  the  Lloyd  Case  the  question 
arose  upon  the  cross-bill  filed  on  behalf  of 
a  minor  to  impeach  a  decree  which  was  re- 
lied upon  In  the  original  bill  as  a  basis  for 
partition,  and  the  court  there  said  (page  337 
of  112  111.):  "In  many  of  the  states,  *  *  • 
including  our  own,  a  decree  against  an  In- 
fant, like  that  against  an  adult,  Is  absolute 
In  the  first  instance,  subject  to  the  right  to 
attack  it  by  original  bill,  for  either  fraud 
or  error,  merely;  but  until  so  attacked,  and 
set  aside  or  reversed  on  error  or  appeal,  it 
is  binding  to  the  same  extent  as  any  other 
decree  or  judgment  This  right  to  attack 
a  decree  by  original  bill  may  be  exercised  at 
any  time  before  the  Infant  attains  his  ma- 
jority, or  at  any  time  afterwards  within  tbe 
period  In  which  he  may,  under  the  statute, 
prosecute  a  writ  of  error  for  the  reversal 
of  such  decree.  *  •  *  The  rale  thus  es- 
tablished is,  of  course,  subject  to  the  quali- 
fication tbat  tbe  decree  of  a  court  having 
jurisdiction  of  the  subject-matter  of  the  suit 
and  the  person  of  the  Infant  against  whom  It 
is  rendered,  will  not  be  thus  set  aside  as 
against  third  parties  who  have  in  good  faith 
acquired  rights  under  it;  but  as  against 
original  parties  to  the  suit,  and  their  legal 
representatives,  the  rule  as  above  stated 
will  be  enforced."  In  view  of  the  forego- 
ing authorities,  if  the  mandatory  part  of 
the  decree  sought  to  be  impeached  had  cor- 
rected the  Henderson  deed  by  eliminating 
the  words  therefrom  which  vested  the  fee 
in  Nona  Teel  and  Elmo  Stocks,  the  appellees 
would  have  been  protected  in  their  title 
against  tbe  claims  of  Nona  Teel  and  Elmo 
Stocks.  The  question  then  arises:  Of  what 
force  and  effect,  as  evidence  In  this  case,  is 
tbat  portion  of  said  decree  against  Nona 
Teel  and  Elmo  Stocks  which  finds  that  the 
words  "her  bodily  heirs,"  In  the  deed  from 
William  L.  Henderson  and  Harriet  Hen- 
derson to  Mary  E.  A.  Stocks,  were  Improp- 
erly Incorporated  therein,  and  that  Mary  E. 
A.  Stocks  was  entitled  to  have  the  deed  cor- 
rected by  eliminating  from  the  deed  said 
words? 

It  has  been  frequently  held  by  this  court 
that  where  some  controlling  fact  or  question 
material  to  tbe  determination  of  both  causes 
of  action  has  been  determined  in  a  former 


suit,  and  the  same  fact  or  question  Is  again 
at  issue  between  the  same  parties.  Its  adjudi- 
cation in  the  first  will,  if  properly  presented, 
be  conclusive  of  the  same  question  In  the 
latter  suit,  irrespective  of  whether  the  cause 
of  action  is  the  same  in  both  suits  or  not 
Hanna  v.  Read,  102  111.  596.  40  Am.  Rep.  608; 
Tllley  v.  Bridges,  105  I1L  336;  Wright  v. 
Griffey,  147  111.  496,  35  N.  E.  732,  37  Am. 
St  Rep.  228;  Reynolds  v.  Mandel,  175  I1L 
615,  51  N.  E.  649;  Brack  v.  Boyd,  211  IH. 
290,  71  N.  E.  995,  103  Am.  St  Rep.  200.  In 
the  Brack  Case,  in  a  partition  suit  between 
the  parties,  it  was  held  that  one  Mary  J. 
Singleton  was  tbe  legally  adopted  child  of 
Allen  L.  and  Sal  He  Ralls,  and  In  a  subse- 
quent partition  suit  between  the  same  par- 
ties, although  In  regard  to  different  lands, 
It  was  held  that  the  parties  defendant  in 
the  second  suit  were  bound  by  tbe  findings 
of  the  court  in  the  first  suit  upon  the  subject 
of  the  adoption  of  Mary  J.  Singleton,  which 
finding  in  the  first  suit  amounted  to  an  es- 
toppel upon  them  by  verdict  In  the  Hanna 
Case,  Ezra  B.  Read,  owning  real  estate  in 
Indiana  and  In  this  state,  made  two  deeds; 
one  conveying  the  Indiana  land  directly  to 
his  wife,  and  the  other  conveying  the  Illi- 
nois land  to  her  through  a  third  party.  A 
bill  was  filed  In  the  circuit  court  of  Vigo 
county,  Ind.,  to  set  aside  the  conveyance 
In  that  state  on  the  alleged  ground  that  Ezra 
B.  Read  was,  at  the  time  of  its  execution, 
of  unsound  mind  and  incapable  of  making 
the  deed,  and  that  he  was  unduly  Influenced 
to  execute  tbe  same.  The  answer  of  the  de- 
fendant denied  both  allegations,  and  upon  the 
hearing  a  decree  was  entered  sustaining  the 
bill  and  finding  tbat  the  grantor  was  of  un- 
sound mind  and  incapable  of  making  said 
instrument  Afterwards,  in  a  suit  between 
the  same  parties  in  this  state  to  set  aside 
the  conveyance  of  the  Illinois  lands,  the  de- 
cree entered  In  the  Indiana  court  was  set 
up  by  tbe  complainants  as  res  judicata;  but 
the  circuit  court  refused  to  admit  the  tran- 
script of  the  record  of  the  circuit  court  of 
Vigo  county  as  evidence  to  sustain  the  bin. 
In  reversing  tbat  ruling  it  was  said  (page 
602  of  102  111.):  "Where  the  former  adjudi- 
cation Is  relied  on  as  an  answer  and  bar  to 
the  whole  cause  of  action,  or.  In  other  words, 
where  it  la  claimed  to  be  an  answer  to  all 
the  questions  involved  in  the  subsequent  ac- 
tion, then  It  must  appear  *  *  •  that  the 
cause  of  action  and  thing  sought  to  be  recov- 
ered are  the  same  in  both  suits.  The  former 
adjudication  in  cases  of  this  class  Is  tech- 
nically known  as  an  estoppel  by  judgment, 
*  •  •  but  where  some  specific  fact  or  ques- 
tion has  been  adjudicated  and  determined 
In  a  former  suit,  and  the  same  fact  or  ques- 
tion is  again  put  in  issue  In  a  subsequent 
suit  between  tbe  same  parties,  its  determina- 
tion in  the  former  suit  If  properly  presented 
and  relied  on,  will  be  held  conclusive  upon 
the  parties  In  the  latter  suit  without  regard 
to  whether  the  cause  of  action  is  tbe  same 
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n  both  suits  or  not  This  species  of  estoppel 
s  known  to  the  law  as  an.  estoppel  by  ver- 
llct,  and  is  equally  available  to  a  plaintiff 
n  support  of  his  action,  when  the  clrcum- 
itances  warrant  it,  as  when  offered  by  a 
lefendant  as  matter  of  defense." 

We  therefore  think  it  clear  that,  the  cir- 
mlt  court  of  Williamson  county  having  found 
n  the  case  of  Stocks  et  al.  v.  Stocks  et  al. 
:hat  there  was  a  mistake  in  the  deed  from 
William  L.  Henderson  and  Harriet  Hender- 
son to  Mary  E.  A.  Stocks,  to  which  litigation 
Nona  Teel  was  a  party  and  Elmo  Stocks  a 
privy,  appellants  are  bound  by  such  finding 
and  estopped  In  this  proceeding  to  deny  the 
facts  there  found  as  against  the  appellees, 
who  are  subsequent  bona  fide  purchasers  of 
said  real  estate,  even  though  the  guardian 
tid  litem  of  Nona  Teel  may  not  have  per- 
formed his  full  duty  in  said  chancery  suit, 
and  even  though  the  appellants  have  Intro- 
duced Into  this  record  some  evidence  which 
tends  to  contradict  the  evidence  of  the  wit- 
nesses who  testified  in  the  case  of  Stocks  et 
al.  v.  Stocks  et  al.,  upon  whose  testimony 
said  decree  was  based,  which  objections  and 
irregularities  only  amounted  to  error  in  the 
original  case,  and  which  did  not  render  the 
decree  in  that  case  void,  but  which  would 
have  been  available  In  this  suit  against  the 
original  parties  to  that  suit  (Lloyd  v.  Kirk- 
wood,  supra;  Crane  v.  Stafford,  217  111.  21, 
75  N.  E.  424),  but  which  are  not  available 
against  third  parties  who  have  in  good  faith 
acquired  rights  relying  upon  said  decree. 
Lloyd  v.  Kirkwood,  supra. 

It  Is  finally  contended  that  the  court  erred 
In  entering  the  decree  In  this  case,  as  It  is 
said  appellees  failed  to  show,  by  proper 
proofs,  that  said  former  decree  was  equi- 
table and  just,  and  it  is  urged  on  an  original 
bill  to  carry  a  former  decree  into  execution 
the  court  will  look  into  the  original  case  and 
see  if  the  former  decree  Is  equitable  and  just, 
and  If  it  is  not  it  will  refuse  Its  enforce- 
ment. The  doctrine  contended  for  by  the 
appellants  has  been  recognized  by  this  court 
in  Wadhams  v.  Gay,  73  111.  415,  and  subse- 
quent cases,  and  it  is  a  well-established 
equitable  doctrine  where  an  original  bill  has 
been  filed  to  carry  a  former  decree  Into  exe- 
cution, and  we  think  applies  with  equal 
force  where  a  former  decree  Is  sought  to  be 
carried  Into  execution  by  a  cross-bill.  The 
prayers  of  the  cross-bills  filed  In  this  case, 
however,  are  In  the  alternative  that  of  Wil- 
moth  Dunnlboo,  the  Carterville  &  Herrin  Coal 
Company,  John  Waggoner,  Ellen  Augusta 
Waggoner,  Finis  W.  Varnler,  Henry  Keiper, 
Raymond  Llsby,  Clayton  Wright,  John  Alex- 
ander, W.  C.  Alexander,  Joseph  Moore,  Wil- 
ford  Beson,  Wesley  Walker,  and  Mary  Walk- 
er being  in  the  following  form :  "Forasmuch, 
therefore,  as  your  orators  are  without  rem- 
edy except  in  a  court  of  equity,  and  to  the 
end  that  the  said  Harry  C.  Teel,  Nona  Teel, 
John  Stocks,  Chicago  &  Carbondale  Railroad 
Company,  Illinois  Central  Railroad  Company, 
82  N.E.-54 


and  Elmo  Stocks,  who  are  made  parties  de- 
fendant to  this  bill,  may  be  required  to  make 
full  and  direct  answer  to  the  same,  but  not 
under  oath,  answer  under  oath  being  hereby 
waived,  and  that  upon  a  hearing  hereon  the 
court  may  order  and  decree  that  the  relief 
granted  by  the  above  recited  decree  be  made 
effectual,  the  said  deed  from  William  L.  Hen- 
derson and  wife  to  Mary  E.  A.  Stocks  herein- 
above set  forth  be  canceled  and  set  aside,  and 
that  the  master's  deed  hereinabove  referred  to 
and  set  forth  be  declared  effectual  to  convey 
the  fee-simple  title  of  the  lands  therein  de- 
scribed to  said  Mary  E.  A.  Stocks  at  the  time 
of  Its  delivery,  or  that  said  deed  so  made  by 
William  L.  Henderson  and  wife  to  Mary  E.  A. 
Stocks  be  reformed  and  corrected  to  accord 
with  the  intention  of  the  parties  as  found 
and  declared  by  the  court  In  said  decree 
hereinabove  set  forth,  by  striking  therefrom, 
and  from  the  record  thereof,  the  words  'her 
bodily  heirs,'  and  that  your  orators  have  such 
other  and  further  relief  as  equity  may  re- 
quire and  as  to  your  honors  may  seem  meet" 
And  we  think  the  decree  of  the  circuit  court 
could  properly  be  sustained  on  the  ground 
that  the  findings  of  fact  In  the  decree  in  the 
case  of  Stocks  et  al.  v.  Stocks  et  al.  estab- 
lished the  fact  that  there  was  a  mistake  in 
the  deed  from  the  Hendersons  to  Mary  E.  A. 
Stocks,  and  it  should  be  corrected,  and  such 
seems  to  have  been  the  view  of  the  trial 
court,  as  its  decree  was  as  follows:  "It  is 
therefore  ordered,  adjudged,  and  decreed 
that  the  complainants'  original  bill  herein 
be  dismissed  for  want  of  equity,  and  that 
complainants  in  their  cross-bills  herein  be 
granted  the  relief  prayed  for  in  said  cross- 
bills, and  that  said  deed  made  by  William 
L.  Henderson  and  wife  to  Mary  E.  A.  Stocks, 
dated  August  17,  1886,  conveying  to  her  the 
following  described  real  estate:  The  west 
half  of  the  southwest  quarter  of  section  22 
and  the  northeast  quarter  of  the  northeast 
quarter  of  section  28,  town  22  south,  range 
2  east  of  the  third  principal  meridian,  in 
Williamson  county,  Illinois — be  and  the  same 
Is  hereby  reformed  and  corrected  by  striking 
therefrom  the  words  *her  bodily  heirs'  where 
the  same  appear  therein  after  the  words 
•Mary  E.  A.  Stocks,'  and  that  the  record 
thereof  In  the  recorder's  office  of  William- 
son county,  at  page  171  of  Deed  Records  27, 
be  corrected  by  the  master  In  chancery  of 
this  court  by  striking  out  the  said  words 
'her  bodily  heirs'  after  the  words  'Mary  E. 
A.  Stocks,'  thus  vesting  In  her  the  fee-simple 
title  as  of  the  date  of  August  17,  1886." 

If,  however.  It  be  conceded  that  It  was 
necessary  that  the  appellees  show  that  the 
decree  entered  In  that  case  was  equitable  and 
Just,  we  think  the  evidence  found  in  this 
entire  record,  when  taken  in  connection  with 
the  decree  in  Stocks  et  al.  v.  Stocks  et  al., 
clearly  shows  that  equity  and  good  conscience 
required  the  correction  of  said  deed  as  be- 
tween Mary  E.  A.  Stocks  and  Nona  Teel  and 
Elmo  Stocks,  who  were  "her  bodily  heirs." 
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From  the  recitals  in  said  dec?*ie  it  appears 
that  the  land  In  question  belonged  to  Wil- 
liam L.  Henderson;  that  on  August  17,  1886, 
he  sold  the  same  to  Mary  E.  A.  Stocks  for 
the  sum  of  $1,000  and  executed  to  said 
Mary  E.  A.  Stocks  a  deed  of  conveyance  of 
said  lands,  Intending  to  convey  thereby  said 
lands  to  said  Mary  E.  A.  Stocks  In  fee  simple, 
and  In  consideration  of  said  deed  of  convey- 
ance said  Mary  E.  A.  Stocks  paid  to  said 
William  L.  Henderson  the  sum  of  $1,000 ;  that 
by  some  mistake  or  error  of  the  scrivener 
who  wrote  said  deed,  or  from  some  other 
error  or  mistake  at  the  time  unknown  to  both 
the  grantors  and  the  grantee  in  said  deed, 
the  deed  was  so  written  as  to  convey  said 
lands  to  said  Mary  E.  A.  Stocks  and  to  "her 
bodily  heirs,"  thereby  vesting  In  said  Mary  E. 
A.  Stocks  a  life  estate  only  in  said  lands, 
which  was  not  the  Intention  of  the  grantors 
or  the  grantee,  each  of  whom  Intended  and 
agreed  that  said  deed  of  conveyance  should 
pass  to  said  Mary  E.  A.  Stocks  the  said  lands 
In  fee  simple  absolute.  It  further  appears 
that  Mary  E.  A.  Stocks  sold  and  conveyed 
said  premises  to  her  grantee,  and  he  to  his 
grantees,  for  a  full  and  valuable  considera- 
tion, and  that  her  remote  grantees  are  now 
in  possession  of  said  lands.  In  Dinwiddle 
v.  Self.  145  111.  290,  33  N.  E.  892,  and  Kyner 
v.  Boll,  182  111.  171,  54  N.  E.  925,  this  court 
held  that  it  was  not  Inequitable  and  unjust 
to  correct  a  deed  under  similar  circumstan- 
ces to  those  disclosed  In  this  record,  by  strik- 
ing out  from  a  deed  words  of  similar  import  to 
the  words  found  in  the  deed  from  the  Hen- 
dersons to  Mrs.  Stocks.  This  case,  and  the 
cases  above  referred  to,  differ  materially 
from  the  case  of  Atherton  v.  Roche,  192  111. 
252,  61  N.  E.  357,  55  I/.  R.  A.  591 ;  the  dis- 
tinction between  the  cases  being  pointed  out 
in  the  Atherton  Case,  on  page  261  of  192  111., 
61  N.  E.  357,  55  L.  R.  A.  591.  Mistakes  of 
law  cannot  be  corrected  by  a  court  of  equity. 
Where,  however,  real  estate  is  bought  for 
Its  full  value,  and  the  grantors  understand 
they  are  selling,  and  the  grantees  understand 
they  are  purchasing,  a  fee  title,  and  by  mis- 
take some  words  creep  into  the  deed  which 
defeat  such  intention,  It  clearly  is  not  Inequi- 
table or  unjust  that  the  error  should  be  cor- 
rected. 

The  appellants  have  sought  In  this  case 
to  Impeach  the  findings  of  the  decree  en- 
tered In  the  case  of  Stocks  et  al.  v.  Stocks  et 
al.  by  parol  evidence  and  by  showing  Irregu- 
larities took  place  upon  the  trial.  Many 
years  have  elapsed  since  the  testimony  in 
that  case  was  taken  and  the  decree  entered. 
Mary  E.  A.  Stocks  and  William  L.  Hender- 
son are  both  dead,  and  the  interest  of  John 
Stocks,  through  his  children,  is  adverse  to 
the  decree.  This  case  demonstrates  the  wis- 
dom of  the  rule  that  where  a  court  has  ju- 
risdiction of  the  parties  and  subject-matter 
of  a  suit  and  makes  certain  findings  of  fact  in 
its  decree  upon  which  innocent  parties  rely, 
the  facts  thus  found,  when  again  called  In 


question  by  a  party  or  privy  to  said  suit  in 
a  subsequent  suit,  are  held  to  be  established 
by  the  findings  of  fact  in  the  first  decree. 
Were  not  this  the  rule,  no  title  In  which  a 
minor  is  a  party  to  a  suit  would  ever  be 
secure  until  after  the  time  for  the  suing  out 
of  a  writ  of  error  or  for  filing  a  bill  to  im- 
peach the  decree  had  elapsed. 

Finding  no  reversible  error  in  this  record, 
the  decree  of  the  circuit  court  will  be  af- 
firmed. 

Decree  affirmed. 

VICKERS,  J.,  took  no  part  In  the  decision 
of  tbls  case. 

(280  111.  346) , 

LYON  v.  LYON. 

(Supreme  Court  of  Illinois.     Oct  23,  1907. 
Rehearing  Denied  Dec  10,  1907.) 

L  Makriagk  —  Annulment  —  Grounds  — 

Fbaud.  ' 

The  fraudulent  representations  for  which  a 
marriage  may  be  annulled  must  be  of  something 
making  impossible  the  performance  of  the  du- 
ties and  obligations  of  that  relation,  or  render- 
ing its  assumption  and  continuance  dangerous 
to  health  or  life ;  and  hence  a  false  representa- 
tion that  defendant  had  not  had  an  attack  of 
epilepsy  for  eight  years  is  not  sufficient  to  war- 
rant annulling  her  marriage  to  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Marriage,  §§  115-117.] 

2.  Same— What  Law  Governs. 

Whether  alleged  facts  constitute  fraud  suf- 
ficient to  warrant  annulment  of  a  marriage 
must  be  determined  by  the  law  of  the  state  in 
which  the  suit  to  annul  is  brought. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  34,  Marriage,  §  3.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;  W.  M.  McEwen,  Judge. 

Action  by  James  A.  Lyon  against  Susanne 
B.  Lyon  for  the  annulment  of  a  marriage. 
From  a  decree  of  the  Appellate  Court,  affirm- 
ing an  order  of  the  superior  court  sustaining 
a  demurrer  to  the  bill  and  dismissing  it  for 
want  of  equity,  plaintiff  appeals.  Affirmed. 

Appellant  filed  his  bill  In  the  superior 
court  of  Cook  county  for  the  annulment  of 
his  marriage  with  appellee,  alleging  that  on 
September  18,  1903,  at  Rlchford,  Tioga  coun- 
ty, N.  Y.,  he  agreed  to  marry  her  on  June  15. 
1904;  that  he  had  known  her  for  16  years 
prior  to  their  engagement  of  marriage,  and 
about  15  years  before  had  learned  that  she 
was  subject  to  attacks  of  epilepsy;  that  at 
the  time  of  their  engagement,  with  the  in- 
tention of  causing  him  to  enter  into  it  and 
to  marry  her,  she  falsely  and  fraudulently 
represented  to  him  that  she  had  been  entirely 
cured  of  her  epilepsy,  and  had  had  no  at- 
tacks thereof  for  more  than  8  years;  that, 
relying  upon  said  representations  and  believ- 
ing them  to  be  true,  by  reason  thereof  he 
entered  Into  said  engagement,  and  on  June 
15,  1904,  still  relying  upon  the  truth  of  said 
representations,  he  married  her  at  Rlchford, 
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Tioga  county,  N.  Y.;  that  they  Immediately 
came  to  Chicago  to  live,  and  lived  together 
as  husband  and  wife  until  March  28,  1905; 
that  on  April  7,  1905,  he  learned  for  the  first 
time  that  the  representations  made  to  him 
were  false,  and  that  she  had  been  an  epilep- 
tic, subject  to  fits  occurring  at  Irregular, 
though  frequent,  intervals,  for  more  than  10 
years  immediately  prior  to  their  marriage, 
and  from  that  time  he  has  not  cohabited  with 
her  as  her  husband:  that  about  6  weeks  aft- 
er their  arrival  in  Chicago  she  had  an  attack 
of  epilepsy,  and  has  since  suffered  from  sev- 
eral similar  attacks,  and  that,  still  believing 
in  the  truth  of  her  representation,  he  caused 
her  to  receive  medical  treatment,  but  she  be- 
came worse,  and  on  March  30,  1905,  suffered 
from  three  attacks  of  epilepsy,  and  is  incur- 
able; that,  having  learned  of  the  falsity  of 
her  representations,  he  ceased  to  live  with 
her,  and  on  April  9,  1905,  took  her  to  the 
home  of  her  parents,  in  Rlchford,  N.  Y., 
where  she  now  is;  that,  had  he  known  her 
true  condition,  he  would  not  have  entered  In- 
to said  engagement  or  married  her;  that  the 
statutes  of  New  York  In  force  at  the  time  of 
the  engagement  and  marriage,  and  now,  pro- 
vide that  in  case  the  consent  of  one  of  the 
parties  to  a  marriage  was  obtained  by  fraud 
such  marriage  may  be  annulled,  and  an  ac- 
tion for  that  purpose  may  be  maintained  at 
any  time  by  the  party  whose  consent  was  so 
obtained,  unless  the  parties  to  said. marriage 
have  cohabited  with  full  knowledge  of  such 
fraud  upon  the  part  of  the  Innocent  party  to 
the  contract;  that  appellant's  consent  to  said 
marriage  was  obtained  by  the  appellee's 
fraud  in  making  said  representations  and  In 
concealing  from  him  the  knowledge  of  her 
epileptic  condition;  and  that  by  reason  there- 
of said  marriage  is  voidable.  The  prayer 
was  that  the  marriage  be  decreed  to  be  null 
and  void  from  the  beginning.  Upon  demur- 
rer the  bill  was  dismissed  for  want  of  equity. 
The  decree  was  affirmed  by  the  Appellate 
Court,  and  an  appeal  is  now  prosecuted  to 
reverse  the  judgment  of  affirmance. 

Clark  &  Clark,  for  appellant.  James  P. 
Ilarrold  (Theodore  R.  Tuthlll,  of  counsel),  for 
appellee. 

DUNN,  J.  (after  stating  the  facts  as  above). 
Appellant's  claim  is  that  the  rights  of  the 
parties  are  to  be  determined  by  the  law  of 
New  York,  where  the  marriage  was  contract- 
ed, and  that  by  such  law  this  marriage  was 
subject  to  be  annulled  for  fraud.  Fraud  in 
the  state  of  New  York  is  not  different,  we 
presume,  from  fraud  elsewhere.  If  the  bill 
does  not  charge  conduct  which  we  would 
hold  fraudulent,  we  cannot  assume  that  the 
courts  of  another  state  would  do  so.  The 
bill  alleges  that  the  statutes  of  New  York 
provide  that  the  marriage  may  be  annulled 
If  appellant's  consent  was  obtained  by  fraud. 
Our  inquiry  Is,  therefore,  whether  the  bill 
shows  that  appellant's  consent  was  obtained 


by  fraud,  and  the  allegation  will  be  constru- 
ed according  to  the  law  of  Illinois.  It  Is  not 
alleged  that  any  different  definition  of  fraud 
has  been  established  by  statute  or  prevails 
in  New  York,  or  that  the  statute  declares 
that  a  marriage  may  be  annulled  for  a  mis- 
representation In  regard  to  the  health  of  one 
of  the  parties.  The  fraud  charged  Is  that  the 
appellee  falsely  represented  that  she  was  en- 
tirely cured  of  her  epilepsy  and  had  no  at- 
tack of  it  In  eight  years.  So  far  as  her  be- 
ing entirely  cured  was  concerned,  that  was 
essentially  a  matter  of  judgment  and  opin- 
ion. The  false  representation  of  fact  was 
that  she  had  had  no  attack  of  the  disease 
for  eight  years.  "As  to  fraud,  In  order  to 
vitiate  a  marriage,  It  should  go  to  the  very 
essence  of  the  contract  *  *  *  Fraudulent 
misrepresentations  of  one  party  as  to  birth, 
social  position,  fortune,  good  health,  and  tem- 
perament cannot,  therefore,  vitiate  the  con- 
tract. Caveat  emptor  is  the  harsh,  but  nec- 
essary, maxim  of  the  law."  Schouler  on  Do- 
mestic Relations,  par.  23.  "In  that  contract 
of  marriage  which  forms  the  gateway  to  the 
status  of  marriage,  the  parties  take  each 
other  for  better,  for  worse,  for  richer,  for 
poorer,  to  cherish  each  other  in  sickness  and 
in  health;  consequently  a  mistake,  whether 
resulting  from  accident,  or,  Indeed,  generally, 
from  fraudulent  practices  In  respect  to  the 
character,  fortune,  health,  does  not  render 
void  what  Is  done.  To  this  conclusion  the 
authorities  all  conduct  us,  but  different  modes 
of  stating  the  reason  for  it  have  been  adopt- 
ed. Thus,  the  qualities  just  mentioned  are 
said  to  be  accidental,  not  going  to  the  essen- 
tials of  the  relation;  and  Lord  Stowell,  after 
remarking  that  error  about  the  family  or 
fortune  of  an  individual,  though  produced 
by  disingenuous  representations,  does  not  af- 
fect the  validity  of  the  marriage,  adds:  'A 
man  who  means  to  act  upon  such  representa- 
tions should  verify  them  by  his  own  inquiry. 
The  law  presumes  that  he  used  due  caution 
in  a  matter  in  which  his  happiness  for  life 
is  so  materially  Involved,  and  It  makes  no 
provision  for  relief  of  a  blind  credulity,  how- 
ever It  may  have  been  produced.* "  1  Bishop 
on  Marriage  and  Divorce,  par.  167.  "It  is 
well  understood  that  error,  and  even  disin- 
genuous representations,  in  respect  to  the 
qualities  of  one  of  the  contracting  parties,  as 
to  his  condition,  rank,  fortune,  manners,  and 
character,  would  be  insufficient  The  law 
makes  no  provision  for  the  relief  of  a  blind 
credulity,  however  It  may  have  been  produc- 
ed." 2  Kent's  Commentaries,  77.  "The  de- 
gree of  fraud  sufficient  to  vitiate  an  ordi- 
nary contract  will  not  afford  sufficient  ground 
for  the  annulment  of  a  marriage.  It  is  not 
sufficient  that  the  party  relied  upon  the  false 
representations  and  was  deceived,  or  that  im- 
portant and  essential  facts  were  concealed 
with  Intent  to  deceive.  The  marriage  rela- 
tion Is  a  status  controlled  and  regulated  by 
considerations  of  public  policy,  which  ore 
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paramount  to  the  rights  of  the  parties. 
*  *  •  The  fortune,  character,  and  social 
standing  of  one  of  the  parties  are  not  essen- 
tial elements  of  marriage,  and  it  is  contrary 
to  public  policy  to  annul  marriages  for  fraud 
or  misrepresentation  as  to  such  personal 
qualities."  19  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  11 84. 

Concealment  of  the  fact  that  the  woman 
had  previously  been  insane  has  been  held  in- 
sufficient to  justify  a  decree  of  nullity  of 
marriage.  Cummington  v.  Belchertown,  149 
Mass.  223,  21  N.  E.  435,  4  L.  R  A.  131.  So 
has  concealment  of  kleptomania.  Lewis  v. 
Lewis,  44  Minn.  124,  46  N.  W.  323,  9L.B.A. 
505,  20  Am.  St  Rep.  559.  Also  concealment 
by  a  woman  of  unchastity  prior  to  marriage. 
Leavitt  v.  Leavltt,  13  Mich.  452 ;  Allen's  Ap- 
peal, 99  Pa.  196,  44  Am.  Rep.  101;  Varney 
v.  Varney,  52  Wis.  120,  8  N.  W.  739,  38  Am. 
Rep.  726.  Also  concealment  of  a  prior  mar- 
riage. Donnelly  v.  Strong,  175  Mass.  157,  55 
N.  E.  892;  Flsk  v.  Fisk,  6  App.  Div.  432,  39 
N.  Y.  Supp.  537.  Also  concealment  of  the 
birth  of  an  illegitimate  child  prior  to  mar- 
riage. Farr  v.  Farr,  2  MacArth.  (D.  O.)  35; 
Smith  v.  Smith,  8  Or.  100.  The  fraudulent 
representations  for  which  a  marriage  may  be 
annulled  must  be  of  something  essential  to 
the  marriage  relation— of  something  making 
Impossible  the  performance  of  the  duties  and 
obligations  of  that  relation,  or  rendering,  its 
assumption  and  continuance  dangerous  to 
health  or  life.  Smith  v.  Smith,  171  Mass. 
404,  50  N.  E.  933,  41  L.  R.  A.  800,  68  Am.  St 
Rep.  440;  Ryder  v.  Ryder,  66  Vt.  158,  28 
Atl.  1029,  44  Am.  St  Rep.  833 ;  Cummington 
v.  Belchertown,  supra.  The  case  of  Gould 
T.  Gould,  78  Conn.  242,  61  Atl.  604,  2  L.  R. 
A.  (N.  S.)  531,  Is  not  inconsistent  with  these 
rules,  though  it  was  there  held  that  con- 
cealment of  epilepsy  was  such  a  fraud  as 
would  justify  a  decree  of  divorce  under  the 
statute  of  that  state  forbidding  marriage  or 
sexual  intercourse  by  or  with  an  epileptic 
under  penalty  of  imprisonment  The  court 
said  that  a  fraud  was  accomplished  "when- 
ever a  person  enters  into  that  [marriage] 
contract  knowing  that  he  is  incapable  of  sex- 
ual intercourse,  and  yet,  in  order  to  induce 
that  marriage,  designedly  and  deceitfully 
concealing  that  fact  from  the  other  party, 
who  is  ignorant  of  it  and  has  no  reason  to 
suppose  it  to  exist  Whether  such  incapac- 
ity proceeds  from  a  physical  or  a  merely  le- 
gal cause  is  immaterial.   The  prohibition  of 


the  act  of  1895  fastened  upon  the  defendant 
an  incapacity  which,  if  unknown  to  the 
plaintiff  and  by  him  fraudulently  concealed 
from  her  with  the  purpose  thereby  to  induce 
a  marriage,  made  bis  contract  of  marriage, 
in  the  eye  of  the  law,  fraudulent.  •  *  * 
The  superior  court  has  power  to  pass  a  de- 
cree of  divorce  from  the  bonds  of  matrimony 
in  favor  of  a  party  to  a  marriage  not  an 
epileptic,  who  has  been  tricked  into  it  by  the 
other  party,  who  was  an  epileptic,  through 
his  fraud  in  inducing  a  belief  that  he  was 
legally  and  physically  competent  to  enter  In- 
to the  marital  relation  and  fulfill  all  its  do- 
ties,  when  he  knew  that  he  was  not"  The 
Supreme  Court  of  New  York,  In  Dl  Lorenzo 
V.  Dl  Lorenzo,  174  N.  Y.  467,  67  N.  E.  63,  63 
L.  R.  A.  92,  95  Am.  St  Rep.  609,  held  that 
the  representation  by  a  woman  to  a  man  that 
she  had  given  birth  to  a  child  of  which  he 
was  the  father  and  which  she  purported  to 
exhibit  to  him,  when  in  fact  she  had  not 
given  birth  to  a  child,  was  such  fraud  as  to 
justify  the  annulling  of  a  marriage  brought 
about  thereby.  This  representation  is  sim- 
ilar In  kind  to  that  of  a  pregnant  woman, 
who  Induces  a  man  with  whom  she  has  had 
Illicit  intercourse  to  marry  her  by  the  false 
representation  that  he  is  the  father  of  her 
child.  But  such  representation,  under  such 
circumstances,  does  not  constitute  fraud  for 
which  the  marriage  will  be  annulled,  and 
we  regard  the  decision  in  the  Dl  Lorenzo 
Case  as  opposed  to  the  weight  of  authority. 
Franke  v.  Franke  (Cal.)  31  Pac.  571,  18  L. 
R.  A.  875;  Foss  v.  Foss,  12  Allen  (Mass.)  26; 
Crehore  v.  Crehore,  97  Mass.  330,  93  Am. 
Dec.  98. 

The  statute  of  New  York  mentioned  in  the 
bill  merely  declares  the  law  as  it  exists  in 
Illinois— that  a  marriage  procured  by  fraud 
may  be  annulled.  The  kind  and  degree  of 
evidence  required  for  such  purpose  must  be 
determined  by  the  court  In  which  the  suit 
is  brought  according  to  the  law  of  the  forum. 
The  bill  proceeds  on  the  theory  that  the 
appellant's  consent  to  the  marriage  was  ob- 
tained by  fraud,  and  sets  out  the  facts  con- 
stituting the  fraud.  Whether  those  facts 
constitute  fraud  must  be  determined  by  the 
law  of  the  forum,  and  the  superior  court  did 
not  err  in  sustaining  the  demurrer  to  the  bill. 
Its  decree,  and  the  judgment  of  the  Appellate 
Court  in  affirmance  thereof,  will  be  affirmed. 

Judgment  affirmed. 
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(230  111.  606) 

PEOPLE  ex  rel.  McCULLOUGH,  Auditor,  v. 
MILWAUKEE  AVENUE  STATE 
BANK  et  al. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.  Re- 
hearing Denied  Dec.  11,  1907.) 

Banks  and  Banking  —  Receivers  in  Pro- 
ceedings fob  Dissolution— Sufficiency  of 
Bill. 

Under  Hurd's  Rev.  St.  1905,  c.  16a,  §  11, 
which  provides  that  the  Auditor  of  State  shall 
give  80  days'  notice  to  the  president  of  a  bank 
to  have  the  impairment  of  its  capital  stock 
made  good  by  the  stockholders,  or  a  reduction  of 
the  stock,  and  that,  should  neither  be  done,  the 
Auditor  shall  sue  the  stockholders,  or,  if  the 
conditions  so  warrant,  have  a  receiver  appointed 
to  wind  up  the  affairs  of  the  bank,  a  bill  by  the 
Auditor  for  the  appointment  of  a  receiver  is  in- 
sufficient if  it  does  not  allege  that  the  Auditor 
gave  the  proper  30  days'  notice,  since  the  giving 
of  the  notice  is  a  condition  precedent  to  both 
the  suit  against  the  stockholders  and  the  bill  for 
a  receiver. 

Hand,  O.  J.,  and  Vickers,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Wind.es,  Judge. 

Action  for  the  appointment  of  a  receiver  by 
the  people,  on  the  relation  of  James  S.  Mc- 
Cullough,  Auditor  of  State,  against  the  Mil- 
waukee Avenue  State  Bank  and  others. 
Prom  a  decree  dismissing  the  bill,  complain- 
ant appeals.  Affirmed. 

On  September  12,  1906,  the  people  of  the 
state  of  Illinois,  on  the  relation  of  James  S. 
McCullongh,  Auditor  of  Public  Accounts  of 
•the  Btate  of  Illinois,  filed  a  bill  In  the  cir- 
cuit court  of  Cook  county  against  the  Mil- 
waukee Avenue  State  Bank  and  others  for 
the  appointment  of  a  receiver,  for  the  pur- 
pose of  the  dissolution  of  said  bank  and  the 
winding  up  of  its  affairs,  and  for  injunction. 
The  bill,  which  Is  verified,  alleges,  among 
other  things,  that  the  Milwaukee  Avenue 
State  Bank  Is  a  corporation  organized  under 
an  act  of  the  General  Assembly  of  the  state 
of  Illinois  entitled  "An  act  concerning  cor- 
porations with  banking  powers,"  passed  and 
adopted  in  the  year  1887  (Hurd's  Rev.  St. 
1905,  c.  16a) ;  that  said  bank  was  organized 
with  a  capital  stock  of  $250,000  about  the 
year  1893  for  the  purpose  of  doing  a  general 
banking  business,  and  that  It  has  been  en- 
gaged in  said  business  in  the  city  of  Chicago 
for  more  than  ten  years  last  past ;  that  said 
bank,  on  August  6,  1906,  was  legally  Indebted 
to  its  various  depositors  in  about  the  sum  of 
$4,000,000,  and  that  it  was  the  owner  and  In 
possession  of  a  large  amount  of  property, 
both  real  and  personal ;  that  on  the  date  last 
mentioned  Paul  O.  Stensland  was  the  presi- 
dent of  said  bank,  and  had  acted  in  that 
capacity  for  many  years,  and  that  while  in 
the  management  and  control  of  said  bank  he 
fraudulently  and  unlawfully  appropriated, 
from  time  to  time,  large  sums  of  money  and 
other  valuable  property  belonging  to  said 
bank  to  his  own  personal  use;  that  said 
Stensland  made  or  caused  to  be  made  false 


entries  on  the  books  of  said  bank,  and  turned 
over  to  said  bank  many  forged  and  worthless 
notes  and  obligations  for  large  amounts,  ag- 
gregating $500,000;  that  Henry  W.  Herlng 
was  cashier  of  said  bank,  and  knew  of  such 
illegal  practices,  and  that  while  acting  as 
cashier  of  said  bank  he  willfully  made  to  the 
Auditor  of  Public  Accounts  of  the  state  of 
Illinois,  and  caused  to  be  published,  false  and 
fraudulent  statements  as  to  the  resources  and 
liabilities  of  said  bank ;  that  the  directors  of 
said  bank,  if  not  actually  cognizant  of  the 
misdoings  and  defalcations  of  said  Stensland, 
were  grossly  and  culpably  negligent  in  the 
performance  of  their  duties,  and  by  reason 
thereof  are  liable  to  the  depositors  and  cred- 
itors of  said  bank  for  all  losses  sustained; 
that  said  bank  is  absolutely  insolvent;  that 
on  the  date  last  mentioned  the  actual  value 
of  all  the  assets  of  said  bank  was  less  than 
$3,788,000,  and  that  the  total  liabilities  of  said 
bank  to  its  depositors  and  creditors  Is  $4,240,- 
465.87,  and  that  by  reason  of  the  said  misap- 
propriations the  capital,  surplus  amounting 
to  $250,000,  and  a  large  amount  of  undivid- 
ed profits  have  been  wholly  lost,  and  In  ad- 
dition thereto  the  assets  of  said  bank  have 
been  encroached  upon  to  the  extent  of  about 
$450,000;  that  on  August  6,  1908,  the  assets 
of  said  bank  included  loans  then  outstanding, 
made  to  various  Individuals,  firms,  and  cor- 
porations, largely  in  excess  of  10  per  cent  of 
the  amount  of  its  capital  stock,  in  violation 
of  the  provisions  of  section  10  of  the  act 
heretofore  mentioned,  and  that  13  of  such 
loans  so  carried  aggregate  the  sum  of  $763,- 
888.25;  that  certain  persons  (naming  them) 
are  the  stockholders  In  said  bank,  setting  out 
the  number  of  shares  owned  by  each,  and  the 
par  value  of  the  same.  The  bill  further  al- 
leges that  on  said  6th  day  of  August  the  said 
Auditor,  by  virtue  of  section  8  of  the  act 
aforesaid,  began  an  examination  of  the  af- 
fairs of  said  bank  and  caused  the  doors  there- 
of to  be  closed,  posting  a  notice  thereon  stat- 
ing, in  substance,  that  the  bank  was  in  the 
hands  of  the  Auditor  of  Public  Accounts  for 
the  purpose  of  examination,  and  alleges  that 
as  a  result  of  such  examination  it  appears 
that  the  capital  stock  of  said  bank  has  be- 
come impaired,  that  said  bank  is  absolutely 
Insolvent,  and  that,  although  a  considerable 
time  has  elapsed  since  the  result  of  such  ex- 
amination has  become  a  matter  of  public 
knowledge,  the  officers  and  stockholders  of 
said  bank  have  made  no  effective  effort  to 
supply  the  necessary  funds  to  meet  Its  obli- 
gations. The  bill  further  alleges  that  on  Au- 
gust 7,  1906,  while  said  bank  was  in  charge 
of  said  Auditor  for  the  purpose  of  examina- 
tion, and  before  it  had  in  fact  ceased  doing 
business,  and  before  It  was  definitely  ascer- 
tained that  said  bank  was  Insolvent,  a  bill 
was  filed  In  the  superior  court  of  Cook  county 
by  Molll  Jakubowltz  and  Rosle  Siegelman 
against  the  said  bank,  which  alleges,  among 
other  things,  that  they  brought  the  suit  on  be- 
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half  of  themselves  and  all  the  other  creditors 
who  might  choose  to  join  In  and  contribute  to 
the  expense  of  the  same ;  that  said  bank  is  a 
banking  corporation  organized  under  the  laws 
of  the  state  of  Illinois,  and  that  defendant 
conducted  a  bank  upon  Milwaukee  avenue,  in 
the  city  of  Chicago,  Cook  county,  111.;  that 
Rosle  Slegelman  is  a  creditor  and  depositor 
in  said  bank  In  the  sum  of  $160,  and  that 
Molli  Jakubowitz  Is  a  creditor  and  depositor 
in  said  bank  in  the  sum  of  $132.80,  and  that 
said  bank  is  Indebted  to  them  in  the  respec- 
tive sums  aforesaid ;  that  on  August  6,  1906, 
said  bank  became  financially  embarrassed  and 
ceased  to  do  business ;  that  its  doors  are  now 
closed  to  the  public,  and  complainants  are  in* 
formed  that  its  officers  have  left  the  city  of 
Chicago  for  parts  unknown,  and  have  ceased 
to  take  any  charge  of  the  said  business  of  said 
bank,  or  have  any  connection  therewith ;  that 
said  bank  is  hopelessly  Insolvent,  and  is  In- 
debted to  persons  in  a  sum  largely  in  excess 
of  its  assets ;  that  the  creditors  of  said  bank 
number  more  than  20,000  persons,  and  are 
largely  persons  of  small  means;  and  that, 
unless  a  competent  person  Is  appointed  re- 
ceiver to  take  charge  of  and  conserve  the  as- 
sets of  said  bank,  they  and  other  creditors  of 
said  bank  will  suffer  irreparable  Injury.  The 
bill  makes  the  said  bank  defendant  and  prays 
for  the  appointment  of  a  receiver,  with  power 
to  collect  and  distribute  the  said  assets  under 
the  direction  of  the  court.  In  support  of  the 
bill  is  the  affidavit  of  Molli  Jakubowitz  stat- 
ing that  the  same  is  true  In  substance  and  in 
fact,  except  as  to  the  matters  therein  stated 
upon  Information  and  belief,  and  as  to  those 
matters  she  believes  them  to  be  true,  and 
that,  unless  a  receiver  is  appointed  without 
notice,  affiant  and  other  complainants  and 
creditors  of  said  bank  will  sustain  irrepar- 
able Injury. 

The  bill  herein  further  alleges  that  the  ver- 
ification of  said  bill  was  wholly  insufficient, 
and  that  the  said  superior  court,  without 
other  evidence  of  the  truth  of  the  allegations 
of  said  bill,  and  without  jurisdiction  to  grant 
the  relief  prayed  for  therein,  on  the  filing  of 
the  said  bill,  ordered  that  one  John  C.  Fetzer 
be  appointed  as  such  receiver,  upon  the  com- 
plainants entering  into  a  bond  to  defendant 
in  the  sum  of  $10,000,  and  upon  the  said  re- 
ceiver giving  bond  in  the  sum  of  $1,000,000 
for  the  faithful  performance  of  his  duties; 
that  it  was  further  ordered  that  defendant 
deliver  to  said  receiver  all  books  of  account,, 
securities,  and  evidences  of  indebtedness  and 
effects  belonging  to  It,  and  that  said  Fetzer 
from  time  to  time  make  report  to  the  court  of 
his  acts  and  doings  as  such  receiver;  that 
afterward,  on  August  8,  1006,  the  said  bill 
In  said  superior  court  was  amended  by  In- 
serting therein  a  prayer  for  the  dissolution 
and  closing  up  of  the  affairs  of  said  bank, 
and  that  said  receiver  should  have  authority 
to  do  all  things  necessary  to  the  closing  up 
of  its  affairs,  and  on  the  same  day  said  su- 


perior court  entered  an  order  authorizing  the 
said  receiver  to  employ  such  help  as  he  deem- 
ed necessary,  and  to  do  all  the  necessary  and 
proper  acts  to  conserve,  protect,  and  collect 
the  assets  of  said  corporation;  that  on  the 
10th  day  of  August,  1906,  the  superior  court 
entered  an  order  referring  the  said  cause  to 
the  master  In  chancery  of  said  court  for  the 
examination  of  such  persons  as  may  be  pro- 
duced concerning  the  assets  of  said  corpora- 
tion; that  afterwards,  on  August  15,  1906, 
the  bill  In  said  superior  court  was  again 
amended  by  setting  out  the  Insolvent  condi- 
tion of  said  bank,  naming  the  stockholders, 
with  the  number  of  shares  owned  by  each, 
alleging  that  the  liabilities  of  said  bank 
were  from  $3,000,000  to  $5,000,000,  and  that 
said  stockholders  were  individually  liable  to 
said  creditors  for  said  amount,  and  made 
said  stockholders  parties  defendant;  that 
afterwards,  on  August  17, 1906,  the  said  court 
entered  an  order  directing  said  John  C.  Fet- 
zer to  pay  a  dividend  of  20  per  cent,  on  the 
amount  of  the  verified  claims  filed  with  him, 
out  of  the  assets  in  his  hands,  and  ordering 
him  to  notify  all  persons  claiming  to  be  cred- 
itors of  said  bank  to  file  their  claims  with 
him,  duly  verified,  within  30  days  from  the 
date  aforesaid ;  that  on  the  date  aforesaid  a 
bill  was  filed  In  the  said  superior  court  by 
the  Polish  National  Alliance  of  the  United 
States  of  America  against  the  said  Milwau- 
kee Avenue  State  Bank,  claimed  to  be  filed  in 
support  of  the  bill  of  Molli  Jakubowitz  and 
Rosle  Slegelman  against  said  bank,  which 
alleged,  among  other  things,  that  the  said 
Polish  National  Alliance  was  a  fraternal 
beneficiary  society  organized  under  the  laws 
of  Illinois;  that  It  had  collected  from  its 
members  assessments  amounting  to  $48,427.- 
60  for  the  payment  of  death  claims,  and  that 
said  fund  had  been  deposited  In  the  Milwau- 
kee Avenue  State  Bank  to  the  credit  of  said 
Polish  National  Alliance,  and  was  on  deposit 
in  said  bank  on  August  6,  1906;  that  pay- 
ments of  death  benefits  are  made  to  benefici- 
aries by  means  of  checks,  and  that  since  the 
appointment  of  said  receiver  in  said  superior 
court  certain  checks  drawn  by  said  Polish 
National  Alliance  upon  said  fund  In  said 
bank,  not  having  been  paid,  have  been  pro- 
tested, and  certain  other  checks  have  been 
tendered  back  to  said  Polish  National  Alli- 
ance by  the  holders  thereof,  who  were  unable 
to  obtain  payment  thereon  at  said  bank; 
that  it  has  brought  suit  In  said  superior 
court  against  said  bank  to  recover  the  said 
sum  so  deposited  and  due  it  from  said  bank ; 
that  said  funds  collected  and  held  for  the 
purpose  above  set  forth  are  trust  funds  and 
wholly  exempt  from  the  claims  of  the  cred- 
itors of  said  bank — and  prays,  among  other 
things,  that  the  receiver  appointed  be  decreed 
to  pay  to  said  Polish  National  Alliance  the 
amount  due  it  from  said  bank  as  a  preferred 
claim.  On  the  same  day  the  said  superior 
court  entered  an  order  consolidating  the  said 


Digitized  by  Google 


PEOPLE  v.  MILWAUKEE  AVENUE  STATE  BANK. 


855 


cause  with  the  case  of  Jakubowltz  and  Sle- 
gelman  against  said  hank,  and  thereafter,  on 
August  23,  1906,  entered  an  order  authorizing 
the  said  receiver  to  permit  certain  debtors  of 
the  said  bank  to  offset  the  amount  of  their 
deposits  in  said  bank  against  said  claims, 
and  authorizing  said  receiver  to  accept  the 
balance  due  said  bank  and  surrender  and 
cancel  the  notes  and  evidences  of  indebted- 
ness held  against  them. 

The  bill  further  alleges  that  said  Petzer, 
upon  the  entry  of  the  order  of  said  court  ap- 
pointing him  receiver,  gave  the  bond  required 
of  him,  and  thereupon,  claiming  to  be  receiv- 
er of  said  bank,  proceeded  to  take  possession 
of  said  property  and  assets  of  said  bank  and 
oust  said  Auditor,  although  he  was  in  posses- 
sion for  the  purpose  of  ascertaining  the  con- 
dition of  said  bank,  that  he  might  be  enabled 
to  take  such  action  as  was  necessary  for  him 
to  take  under  the  provisions  of  said  act  here- 
inbefore referred  to;  that  said  Fetzer  pro- 
ceeded to,  and  Is  now  proceeding  to,  collect 
the  assets  of  said  bank  and  to  convert  certain 
other  assets  into  money  and  pay  out  the 
moneys  of  said  bank  and  to  generally  assume 
charge  of  said  property ;  that  he  has  employ* 
ed  a  large  number  of  persons  to  assist  him  in 
the  performance  of  his  duties,  and  has  in- 
curred, and  is  now  incurring,  a  large  expense, 
and  that,  acting  under  the  orders  of  said  su- 
perior court,  he  is  settling  and  compounding 
claims  held  by  said  bank  and  assuming  all 
powers  of  a  receiver  legally  appointed ;  that 
he  claims  to  be  a  receiver  of  said  bank  by 
virtue  of  the  orders  entered  on  the  filing  of 
the  original  bill  in  said  superior  court  and 
of  the  said  bill  of  the  Polish  National  Alli- 
ance; and  the  bill  herein  alleges  that  said 
bills  are  wholly  without  equity,  and  that 
said  superior  court  acted  without  jurisdiction 
in  entertaining  the  bills  aforesaid,  in  the  ap- 
pointment of  said  receiver,  and  in  entering 
the  subsequent  orders.  The  bill  further  al- 
leges that  there  is  great  danger  that  the  vari- 
ous creditors  of  said  bank  will  institute  at- 
tachment and  other  legal  proceedings,  to  the 
irreparable  Injury  of  the  remaining  creditors, 
unless  a  receiver  is  appointed  forthwith,  and 
that  to  prevent  further  losses,  waste,  and  de- 
preciation It  is  imperative  that  said  receiver 
be  appointed ;  that  said  Fetzer  is  well  quail- 
fled  to  perform  the  duties  that  devolve  upon 
the  receiver  of  said  bank,  and  complainant 
believes  that  his  appointment  will  be  for  the 
benefit  of  the  depositors  and  creditors  of 
said  bank.  The  Milwaukee  Avenue  State 
Bank  and  Its  stockholders,  the  complainants 
in  the  bills  filed  in  the  superior  court,  John 
C.  Fetzer,  and  others  are  made  defendants. 
The  bill  prays  for  the  appointment  of  a  re- 
ceiver for  the  purpose  of  dissolving  said 
bank  and  the  winding  up  of  its  affairs,  and 
for  an  Injunction  restraining  said  Fetzer 
from  further  proceeding  to  administer  upon 
said  estate,  and  that  he  be  ordered  to  sur-  , 
render  possession  of  said  bank  and  turn  over 
all  the  assets  in  his  possession  to  the  receiver 


appointed  by  the  circuit  court  The  bill  was 
later  amended  from  time  to  time,  making  ad- 
ditional persons  parties  defendant 

On  October  23,  1906,  the  court  entered  an 
order  denying  the  motion  of  complainant  for 
the  appointment  of  a  receiver,  and  at  the 
same  time  denied  the  motion  of  the  Polish 
National  Alliance  to  dismiss  the  bill  for 
want  of  jurisdiction,  and  also  its  motion  to 
transfer  the  said  cause  to  the  superior  court 
Practically  all  of  the  defendants  Interposed 
general  demurrers  to  the  bill,  and  on  April 
17,  1907,  upon  a  hearing,  the  court  entered 
an  order  sustaining  each  of  them  and  dis- 
missing the  bill  for  want  of  equity.  From 
the  decree  complainant  appeals  to  this  court, 
and  contends  that  the  court  erred  in  sustain- 
ing the  demurrers  and  in  dismissing  the  bill. 

W.  H.  Stead,  Atty.  Gen.,  and  Thomas  E. 
Dempcy  (W.  H.  Boys,  of  counsel),  for  appel- 
lant Archibald  Cattell  and  David  F.  Match- 
ett  for  appellee  Milwaukee  Avenue .  State 
Bank.  Joseph  Weissenbach  and  Hiram  T. 
Gilbert  for  appellee  John  C.  Fetzer.  Weis- 
senbach &  Melvan,  for  appellees  Jakubowltz 
and  others.  Henry  S.  Wilcox  (Jesse  Wilcox, 
of  counsel),  for  appellee  Frank  R.  Crane. 
Arthur  W.  Underwood  and  Goodrich,  Vincent 
&  Bradley,  for  appellees  Peabody,  Cooper, 
and  Prlngle. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  The  Auditor  of  Public  Accounts 
contends  that  he  was  empowered  to  file  the 
bill  herein  by  section  11  of  chapter  16a, 
Hurd's  Rev.  St  1905,  which,  so  far  as  ma- 
terial, is  as  follows:  "Should  the  capital 
stock  of  any  bank  organized  under  this  act 
become  impaired  the  Auditor  shall  give  no- 
tice to  the  president  to  have  the  impairment 
made  good  by  assessment  of  the  stockholders 
or  a  reduction  of  the  capital  stock  of  such 
bank,  if  the  reduction  should  not  bring  the 
capital  below  the  provision  of  this  section; 
and  if  the  capital  stock  of  said  bank  shall 
remain  impaired  for  thirty  days  after  notice 
by  the  Auditor,  he  shall  have  power,  and  it 
is  hereby  made  his  duty  to  enter  suit  against 
each  stockholder  in  the  name  of  the  people  of 
the  state  of  Illinois,  for  the  use  of  said  bank; 
for  his  or  her  pro  rata  proportion  of  such 
impairment  and  when  collected  shall  pay 
over  the  amount  thereof  to  said  bank,  and 
the  judgment  in  such  case  shall  be  for  the 
amount  claimed,  with  all  costs  and  reason- 
able attorney's  fees,  which  fees  shall  be  fixed 
by  the  court,  or  he  may,  in  his  discretion, 
file  a  bill  in  the  circuit  court  of  the  county 
in  which  said  bank  is  located,  in  the  name 
of  the  people  of  the  state  of  Illinois,  against 
said  bank  and  Its  stockholders,  for  the  ap- 
pointment of  a  receiver  for  the  winding  up  of 
the  affairs  of  said  bank.  And  said  court  up- 
on the  presentation  of  said  bill,  and  upon 
,  being  made  satisfied  that  the  capital  of  said 
bank  has  become  impaired,  shall  immediately 
appoint  a  competent  and  disinterested  per- 
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son  as  such  receiver,  and  shall  determine  and 
fix  his  bonds,  and  shall  prescribe  his  duties. 
And  said  cause  shall  proceed  as  other  cases 
In  equity." 

The  arguments  of  counsel  have  taken  a 
wide  range.  We  find  it  necessary  to  discuss 
but  one  of  the  questions  presented.  The  bill 
does  not  aver  that  the  Auditor  gave  notice 
to  the  president  of  the  bank  to  have  the  im- 
pairment of  the  capital  stock  made  good  by 
the  assessment  of  the  stockholders  or  other- 
wise, and  it  Is  the  view  of  the  Attorney 
General  that  this  notice  is  not  necessary 
when  the  Auditor  elects  to  proceed  in  equity 
and' not  at  law;  In  other  words,  that  the  giv- 
ing of  the  notice  Is  not  a  condition  precedent 
to  filing  a  bill  by  the  Auditor  "for  the  ap- 
pointment of  a  receiver  for  the  winding  up 
of  the  affairs  of  said  bank."  If  this  construc- 
tion be  correct,  the  Auditor  would  have  the 
right  to  file  the  bill,  and  it  would  become  the 
duty  of  the  court  to  appoint  a  receiver,  how- 
ever trifling  the  Impairment  of  the  capital 
might  be,  without  the  stockholders  having 
had  an  opportunity  to  make  good  the  Impair- 
ment The  discretion  lodged  In  the  Auditor 
as  to  the  method  by  which  he  shall  proceed 
Is  an  arbitrary  one,  and,  when  the  time  for 
its  exercise  arrives,  the  manner  of  its  exer- 
cise does  not  depend  upon  the  existence  or 
nonexistence  of  facts  which  lead  him  to  be- 
lieve that  the  financial  condition  of  the  bank 
and  its  stockholders  is  such  that  the  impair- 
ment of  the  capital  stock  cannot  be  made 
good,  or  that  the  bank  is  Insolvent,  or  that 
the  bank  is  about  to  become  insolvent,  or 
that  the  bank  is  of  doubtful  solvency.  We 
think  the  plain  intent  of  the  statute  is  that, 
if  the  Auditor  finds  the  capital  stock  Impair- 
ed, he  shall  give  a  30-day  notice  to  the  presi- 
dent, or  if,  as  here,  It  is  not  feasible  to  do 
that,  then  to  the  officer  or  officers  upon  whom 
devolves  the  performance  of  the  duties  of 
the  president,  and,  In  the  event  that  the  Im- 
pairment of  the  capital  stock  is  not  made 
good  during  that  period,  then  the  Auditor 
may  elect  to  proceed  at  law  or  In  equity,  as 
he  sees  fit.  We  think  it  was  not  the  purpose 
of  the  Legislature  to  make  It  optional  with 
him  to  give  the  30-day  notice  and  proceed  at 
law  after  the  expiration  of  that  period,  or  to 
proceed  in  equity  without  giving  any  notice. 

It  is  urged  that  this  construction  leaves 
the  Auditor  without  power  to  secure  the  ap- 
pointment of  a  receiver  for  a  period  of  30 
days  in  cases  (such  as  the  present)  where  it 
was  practically  certain  that  the  stockholders 
would  not  make  good  the  impairment  of  the 
capital  stock,  and  that  this  would  expose 
the  creditors  and  stockholders  to  the  danger 
of  greater  loss  than  was  made  necessary  by 
conditions  existing  when  the  Auditor  first 
ascertained  that  the  capital  stock  had  been 
impaired.  This  argument,  while  persuasive, 
is,  we  think,  one  that  should  be  addressed  to 
the  Legislature,  rather  than  to  the  courts. 
The  present  General  Assembly  has  passed  an 


act  amending  section  11,  supra.  Sees.  Laws 
1907,  p.  52.  This  amendment,  If  ratified  by 
a  vote  of  the  people,  will  eliminate  the  ques- 
tion we  have  been  discussing  In  litigation 
arising  after  it  takes  effect  The  amend- 
ment does  not  give  to  the  Auditor  the  power 
to  obtain  the  appointment  of  a  receiver  mere- 
ly upon  discovering  an  impairment  of  the 
capital  stock,  but  provides  that  If  it  appears 
to  the  Auditor  that  the  conditions  are  sncb 
that  the  impairment  cannot  be  made  good, 
or  that  the  business  of  the  bank  is  being  con- 
ducted In  an  Illegal,  fraudulent,  or  unsafe 
manner,  he  may  at  once  file  a  bill  for  a  dis- 
solution of  the  corporation  and  the  appoint- 
ment of  a  receiver.  This  amendment  which 
Is  remedial  In  character,  is,  we  think,  in 
itself  an  Indication  that  the  Legislature  did 
not  regard  the  present  law  as  conferring  the 
right  which  Is  claimed  for  the  Auditor.  It 
is  perhaps  true  that  the  interests  of  stock- 
holders and  creditors  would  be  better  con- 
served if  we  could  give  to  the  statute  now 
In  force  the  construction  for  which  the  At- 
torney General  contends;  but  that  we  can- 
not do  without  disregarding  the  plain  pro- 
visions of  the  act. 

We  are  of  the  opinion  that  the  demurrers 
were  properly  sustained,  for  the  reason  that 
it  did  not  appear  from  the  bill  that  the  no- 
tice required  by  section  11,  supra,  had  been 
given.  Accordingly  the  decree  of  the  circuit 
court  will  be  affirmed. 

Decree  affirmed. 

HAND,  C.  J.  and  VICKERS,  J.  (dissenting). 
We  do  not  concur  In  the  opinion  of  the  ma- 
jority of  the  court  In  this  case.  The  con- 
clusion is  reached  by  construing  section  11. 
c.  16a,  Hurd's  Rev.  St.  1905.  as  requiring  the 
Auditor  to  give  the  president  of  any  bank 
organized  under  the  state  banking  act  the 
capital  stock  of  which  has  become  impaired, 
30  days'  notice  before  filing  a  bill  In  equity 
against  such  bank  and  Its  stockholders  for 
the  appointment  of  a  receiver  and  for  wind- 
ing up  the  affairs  of  such  bank.  The  section 
of  the  banking  act  under  consideration  is  set 
out  in  full  in  the  foregoing  opinion  and  need 
not  be  here  repeated.  By  reference  to  said 
section  It  will  be  seen  that  provision  is  made 
for  an  action  at  law  against  the  stockholders 
and  an  action  in  equity  against  the  bank  and 
the  stockholders.  When  the  entire  section  is 
carefully  analyzed,  marked  differences  will 
appear  in  the  two  remedies,  both  in  the 
means  to  be  employed  and  the  objects  to  be 
attained.  In  the  action  at  law  the  suit  Is 
against  each  stockholder  for  his  pro  rata 
share  of  the  impairment  of  the  capital  stock, 
and  the  Judgment  which  includes  "all  costs 
and  reasonable  attorney's  fees"  to  be  taxed  by 
the  court  is  for  "the  use  of  said  bank."  In 
these  suits  against  the  stockholders,  which 
apparently  must  be  several,  and  not  one 
Joint  action  against  all,  the  bank,  as  a  cor- 
porate entity,  is  the  real  beneficial  plain- 
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f.  It  is  clear  to  oar  minds  that  In  provld- . 
c  this  legal  remedy  against  the  stockholders 
was  intended  that  tbe  Auditor  should  re- 
•t  to  It  in  all  cases  where  the  conditions 
;re  such  that  it  would  be  efficacious.  It  is 
t  applicable  to  a  case  of  insolvency,  where 
2  only  thing  that  can  be  done  is  to  throw 
2  institution  Into  involuntary  liquidation, 
•r  this  purpose  the  equitable  remedy  is  pro- 
led.  The  bill  in  equity  Is  not  a  suit  for 
e  use  of  the  bank;  but  Its  manifest  pur- 
se is  to  take  tbe  control  of  the  bank  out 

the  hands  of  Its  officers  and  place  it  un- 
r  the  direction  of  a  court  of  equity, 
rough  Its  receiver,  so  that  its  assets  may 

collected  and  distributed  to  the  creditors. 

Is  not  to  be  presumed  that  the  more 
astic  remedy  in  equity  would  be  resorted  to 

any  case  where  the  remedy  at  law  would 
ove  adequate.  The  Legislature  has  left  the 
lection  of  the  remedy  to  the  discretion  of 
e  Auditor.  It  seems  that  the  vesting  of 
is  power  in  the  Auditor  has  excited  the  ap- 
-ehenslon  of  the  majority  of  this  court  lest 
lis  discretion  might  be  abused  and  a  bill 
»  filed  for  a  receiver  when  only  a  slight  lm- 
lirment  of  capital  existed.  In  our  opinion 
lis  argument  is  unsound.  Experience  has 
lown  that  discretion  vested  in  executive 
fleers  of  the  government  Is  not  abused  more 
-equently  than  when  vested  in  judicial 
fleers.  Under  section  5434  of  the  Revised 
tatutes  of  the  United  States  of  1878  [U.  S. 
omp.  St  1901,  p.  3073],  and  the  amend- 
lents  thereto,  the  Comptroller  of  the  Cur- 
»ncy  is  given  much  greater  power  in  respect 
>  national  banks  than  section  11  of  our  stat- 
te  confers  on  the  Auditor  in  regard  to  state 
anks.  Under  the  federal  law  the  Comp- 
roller  is  authorized,  when  he  becomes  satis- 
ed  that  a  national  bank  is  not  complying 
rith  the  law  by  paying  its  circulating  notes, 
d  appoint  a  receiver  and  proceed  to  wind  up 
he  affairs  of  the  bank.  The  Comptroller  is 
n  such  case  vested  with  power  far  greater 
ban  is  conferred  on  the  Auditor  under  the 
tatute,  yet  we  have  to  learn,  in  the  more 
ban  30  years  that  this  power  has  resided  in 
he  Comptroller,  of  a  single  instance  where 
t  has  been  unwisely  or  capriciously  exer- 
ised.  If  the  Comptroller  can  thus  be  safe- 
y  intrusted  with  such  a  power  over  national 
ianks,  is  it  reasonable  that  the  Legislature 
if  Illinois  would  be  deterred  by  tbe  possibill- 
y  suggested  in  the  majority  opinion  from 
»nf erring  the  limited  and  guarded  power  on 
he  Auditor?   We  think  not. 

In  our  opinion  the  lawmaking  department 
ntended  to  pass  a  workable  banking  law  for 
he  government  of  state  banks,  and  that  In 
he  system  devised  it  was  Intended  that  the 
Vuditor  should  exercise  powers  of  the  same 
;eneral  character  over  state  banks  that  the 
Comptroller  exercises  over  national  banks, 
[n  a  case  such  as  the  one  presented  here, 
.There  the  president  of  the  bank  Is  a  de- 
laulter  and  is  a  refugee  from  criminal  jus- 


tice, It  is  idle  to  say  the  Auditor  must  give 
30  days'  notice  before  he  can  file  a  bill  to 
have  a  receiver  appointed.  The  facts  recited 
In  the  bill  In  this  case  furnish  a  striking  Il- 
lustration of  how  the  rights  of  creditors  may 
be  imperiled  by  so  construing  the  statute  as 
to  compel  the  Auditor  to  stand  idly  by  for 
30  days  after  he  knows  the  bank  Is  Insolvent, 
thus  allowing  time  enough  for  the  defaulting 
and  dishonest  bank  officials  to  complete  the 
work  of  devastation  before  any  restraining 
action  can  be  taken.  Here  the  bill  charges 
that  the  president  of  the  bank,  with  the  aid 
and  connivance  of  the  cashier,  had  misap- 
propriated about  $1,000,000  of  the  bank's 
assets,  and,  when  unable  longer  to  conceal 
the  shortage  by  false  and  fictitious  bookkeep- 
ing, the  president  fled  the  country,  and  when 
last  heard  of  was  In  hiding  in  Morocco, 
Africa.  It  seems  to  us  that  the  Legislature 
must  have  had  In  contemplation  such  emer- 
gencies as  exist  here,  and  that  to  meet  them 
it  was  Intended  that  the  Auditor  should 
have  power  to  proceed  at  once,  and  without 
notice,  to  file  a  bill  and  have  a  receiver  ap- 
pointed. If  It  be  said  that  the  creditors  may 
proceed  by  bill  on  their  own  account  and 
secure  the  same  relief,  we  reply  that  this 
argument  proves  too  much.  If  good,  it  af- 
fords a  reason  for  dispensing  with  state  sup- 
ervision over  state  banks  entirely.  If  credit- 
ors can  take  care  of  themselves,  why  give  the 
Auditor  any  power  to  act  in  any  case,  either 
with  or  without  notice?  It  is  reasonable  to 
suppose  that  the  Legislature  intended  to  safe- 
guard tbe  rights  of  depositors  in  state  banks 
by  conferring  a  substantial  and  beneficial 
power  on  the  Auditor  to  do  something  on  be- 
half of  the  creditors  that  they  could  not  do 
for  themselves.  Creditors  may  file  a  bill,  it 
Is  true;  but  before  doing  so  they  must  ob- 
tain judgments  and  have  execution  returned 
nulla  bona,  and  it  was,  no  doubt,  in  part 
to  obviate  tbe  delay  Incident  to  such  a  course 
that  tbe  power  was  conferred  on  the  Auditor 
to  proceed  at  once  when,  in  his  discre- 
tion, the  safety  of  depositors  indicated  such 
course.  The  view  of  the  majority  virtually 
defeats  this  salutary  purpose  by  tying  the 
hands  of  the  Auditor  until  action  on  his  part 
will  become,  In  many  cases,  wholly  barren 
of  results. 

In  tbe  view  we  take  of  this  statute  the  30 
days'  notice  has  no  application  to  the  suit 
in  equity  but  Is  limited  to  actions  at  law 
against  the  stockholders.  This  section  of  the 
statute  is  remedial,  and  was  adopted  by  tbe 
people  for  the  purpose  of  placing  state  banks 
under  the  control  of  the  state,  In  order  that 
they  might  merit  and  enjoy  the  confidence 
and  patronage  of  the  public  to  the  same  ex- 
tent and  for  tbe  same  reasons  that  national 
banks  do.  The  opinion  of  the  majority,  it 
seems  to  us,  takes  away  all  the  safeguards 
that  the  Legislature  Intended  to  throw  around 
these  institutions,  and  results  at  once  in  a 
great  injustice  both  to  the  banks  and  their 
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patrons.  In  construing  a  statute  the  In- 
tent of  the  Legislature  is  the  controlling  con- 
sideration. In  presenting  these  dissenting 
views  we  have  sought  to  point  out  briefly 
some  of  the  reasons  which  seem  to  forbid 
our  attributing  to  the  Legislature  an  Intent 
to  do  a  thing  so  unreasonable  and  Incon- 
sistent as  requiring  80  days'  notice  before 
filing  a  bill  for  a  receiver.  The  language  of 
the  section  does  not  imperatively  demand 
such  construction,  and  since,  as  we  have 
sought  to  show,  such  construction  tends  to 
encourage  the  very  evil  intended  to  be  rem- 
edied, the  construction  adopted  by  the  ma- 
jority should  be  rejected,  and  one  adopted 
which  will  accomplish,  and  not  defeat,  the 
legislative  Intent 


(230  III  526.) 

FOSTER  v.  OBERREICH. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.  Re- 
hearing Denied  Dec  5,  1907.) 

1.  Fraud  —  Deceit— Cause  of  Action— Ele- 
ments. 

The  elements  of  a  cause  of  action  for  deceit 
are  representation,  falsity,  scienter,  deception, 
and  Injury. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  23,  Fraud,  ft  1-6.] 

2.  Appeal — Pleading — Review. 

Where  no  plea  was  filed  to  a  declaration, 
it  stands  on  the  same  footing  on  appeal  as  if  it 
had  been  attacked  by  general  demurrer. 

8.  Fraud  —  Pleading-  —  Complaint— Suffi- 
ciency. 

A  count  for  deceit  alleged  that  plaintiff 
bought  a  note  and  trust  deed  of  defendant  for 
a  certain  price,  not  stated,  and  that  defendant 
represented  that  the  trust  deed,  which  purport- 
ed: to  be  signed  by  H.,  conveyed  certain  real 
estate  described,  as  security  for  the  note;  that 
the  note  waa  In  fact  fraudulent  and  of  no 
value;  and  that  U.  had  no  title  to  the  land 
described  in  the  deed  by  reason  of  which  plain- 
tiff was  deceived  and  damaged  in  the  sum  of 
$5,000.  Held  that  such  complaint,  though  fail- 
ing to  state  the  consideration  paid  for  the  note 
and  deed,  sufficiently  stated  a  cause  of  action  as 
against  attack  for  the  first  time  after  judgment 
by  default  under  Starr  &  O.  Ann.  St  1896,  c 
7,  |  6,  providing  that  a  judgment  shall  not  be 
arrested  or  reversed  for  any  insufficient  pleading, 
etc 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  23,  Fraud,  |{  87,  88.] 

4.  Pleading — Defect — Curative  Act. 

Starr  &  C  Ann.  St  1896.  c  7,  8  6,  pro- 
viding that  no  judgment  shall  be  arrested,  re- 
versed, or  impaired  for  defects  in  the  pleadings, 
proceedings,  or  records,  consisting  of  misplead- 
ing, insufficient  pleading,  etc.,  does  not  cure  mat- 
ters of  substance,  but  only  obviates  defects  in 
form. 

Hand,  C  J.,  and  Cartwright  and  Dunn,  JJ« 
dissenting. 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Writ  of  Error  to  Circuit  Court,  Cook 
County;  John  Gibbons,  Judge. 

Action  by  Ida  Oberreich  against  Frank 
Foster.  From  a  Judgment  for  plaintiff  af- 
firmed by  the  Appellate  Court,  defendant  ap- 
peals. Affirmed. 


.  Poynton  &  Poynton  and  Lyman  M.  Paine, 
for  appellant  Cyrus  Heren  and  N.  A  Stern 
(A,  O.  Allen,  of  counsel),  for  appellee. 

VICKERS,  J.  Ida  Oberreich  brought  this 
action  against  Frank  Foster  in  the  circuit 
court  of  Cook  county.  Foster  did  not  appear, 
and  a  default  was  entered  against  him, 
whereupon  a  jury  was  Impaneled  and  assess- 
ed the  damages  at  $2,130.  Foster  removed 
the  case  to  tbe  Appellate  Court  for  the  First 
District,  and  the  judgment  was  there  affirm- 
ed. He  has  appealed  to  this  court,  and  as- 
signs as  error  that  tbe  declaration  Is  wholly 
insufficient  to  support  the  Judgment 

We  are  of  the  opinion  that  the  first  count 
of  the  declaration  cannot  be  sustained.  The 
second  count,  omitting  the  mere  formal  parts 
thereof,  Is  as  follows:    "And  whereas  also, 
afterwards,  on,  to  wit,  December  17,  1902, 
at  Chicago,  in  consideration  that  tbe  plain- 
tiff, at  the  like  request  of  the  defendant,  had 
then  and  there  bought  of  tbe  defendant  a 
certain  promissory  note  and  trust  deed  at  and 
for  a  certain  other  price  then  and  there 
agreed  upon  between  the  plaintiff  and  de- 
fendant he,  the  defendant,  undertook  and 
then  and  there  promised  the  plaintiff  that 
the  last-mentioned  promissory  note  and  trust 
deed,  at  the  time  of  said  sale  and  purchase 
thereof,  was  of  great  value  and  merchant- 
able, yet  the  defendant,  well  knowing  that 
said  promissory  note  and  trust  deed  was 
fraudulent  and  of  no  value,  deceived  the 
plaintiff  in  causing  her  to  purchase  the  same, 
in  this,  to  wit:  That  tbe -said  last-mentioned 
promissory  note  purported  to  be  signed  by 
Frank  C.  Huston  and  was  made  payable  to 
the  order  of  the  defendant,  Frank  Foster, 
and  that  said  last-mentioned  trust  deed  pur- 
ported to  be  given  conveying  lots  3,  4,  5,  6. 
and  7,  in  block  1,  In  the  subdivision,  etc,  of 
section  1,  etc.,  in  Cook  county,  111.,  and  which 
trust  deed  purported  to  be  and  was  so  rep- 
resented to  this  plaintiff  as  security  for  the 
last-mentioned  note,  and  was  purported  to  be 
signed  by  the  said  Frank  C.  Huston.  And, 
as  plaintiff  avers,  the  said  Frank  C.  Huston 
had  no  title  whatsoever  In  the  premises  above 
described,  yet  the  defendant  well  knowing 
that  the  said  promissory  note  and  trust  deed 
was  fraudulent  and  worthless  and  of  no  val- 
ue, deceived  tbe  plaintiff  in  causing  her  to 
purchase  the  same,  and  that  said  Frank  C 
Huston  had  no  title  thereto,  whereby  the 
said  promissory  note  and  trust  deed  then  and 
there  were  valueless  and  fraudulent  to  the 
damage  of  the  plaintiff  of  $5,000,  and  there- 
fore she  brings  this  suit" 

This  count  of  tbe  declaration  contains,  in 
substance,  all  of  the  essential  elements  of  a 
cause  of  action  in  case  for  fraud  and  deceit 
The  elements  of  such  cause  of  action  are  rep- 
resentation, falsity,  scienter,  deception,  and 
Injury.  In  Brackett  v.  Griswold,  112  N.  T. 
454,  20  N.  E.  876,  speaking  of  the  necessary 
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elements  of  an  action  for  fraud  and  deceit. 
It  was  said:  "There  must  have  been  a  false 
representation,  known  to  be  such,  made  by 
the  defendant,  calculated  and  Intended  to  In- 
fluence the  plaintiff  and  which  came  to  his 
knowledge,  and  In  reliance  upon  which  he 
la  good  faith  parted  with  his  property  or  In- 
curred the  obligation  which  caused  the  inju- 
ry of  which  he  complains."  When  analyzed, 
the  above  count  avers  that  appellee  bought  a 
promissory  note  and  trust  deed  of  appellant, 
and  that  appellant  represented  that  the  trust 
deed,  which  purported  to  be  signed  by  Frank 
C  Huston,  conveyed  certain  real  estate  de- 
scribed in  the  count  as  security  for  said  prom- 
issory note,  that  the  note  was  In  fact  fraud- 
ulent and  of  no  value,  that  Frank  C.  Huston 
had  no  title  to  the  real  estate  mentioned  In 
the  trust  deed,  and  that  appellee  was  deceiv- 
ed and  damaged  to  the  amount  of  (5,000.  It 
will  be  noted  that  in  this  count  the  want  of 
value  In  the  note  grew  out  of  the  fact  that 
Huston  had  no  title  to  the  real  estate  men- 
tioned In  the  trust  deed. 

No  plea  having  been  filed,  this  declaration 
can  only  be  questioned  for  matter  of  sub- 
stance. While  the  pleading  is  inartlficially 
drawn,  we  are  of  the  opinion  that  it  states  the 
.  substance  of  a  cause  of  action,  and  that  there 
are  no  defects  In  the  second  count  that  are 
not  cured  by  section  6  of  chapter  7,  Starr  & 
C  Ann.  St.  1890,  p.  890.  The  above  statute 
provides  that  "judgment  shall  not  be  arrested 
or  stayed  after  verdict,  nor  shall  any  judg- 
ment upon  verdict  or  finding  by  the  court,  or 
upon  confession  nil  dlcit  or  non  sum  informa- 
tus,  or  upon  any  writ  of  Inquiry  of  damages, 
be  reversed,  Impaired,  or  in  any  way  affect- 
ed, by  reason  of  any  of  the  following  imper- 
fections, omissions,  defects,  matters  or  things 
in  the  process,  pleadings,  proceedings  or  rec- 
ords, namely:  *  *  •  Fifth— For  any  mis- 
pleading, insufficient  pleading,  lack  of  color, 
miscontinuance,  discontinuance  or  misjolnlng 
of  the  issue,  or  want  of  a  joinder  of  the  is- 
sue."  While  this  statute  does  not  extend  to 
and  cure  matters  of  substance,  yet  where  a 
pleading  Is  good  in  substance,  but  only  de- 
fective In  form,  the  above  statute  cures  the 
defect  after  judgment  by  default 

It  Is  urged  that  the  second  count  does  not 
specifically  charge  that  appellee  paid  any 
fixed  amount  for  the  note.  This  Is  true,  but 
we  do  not  regard  it  as  essential  to  the  count 
that  the  price  paid  for  the  property  should 
be  stated.  It  does  appear  by  this  count  that 
a  valuable  consideration  was  given  for  the 
note  and  trust  deed,  and  this  Is  sufficient  to 
uphold  the  declaration  when  the  same  Is 
questioned  after  judgment  by  default 

Our  conclusion  is  that  the  Appellate  Court 
committed  no  error  In  holding  the  second 


count  sufficient,  and  Its  judgment  Is  affirmed. 
Judgment  affirmed. 

HAND,  C.  J„  and  CARTWRIGHT  and 
DUNN,  JJ.  (dissenting).  We  are  of  the  opin- 
ion that  the  second  count  does  not  state  a 
cause  of  action.  It  contains  no  allegation  of 
any  false  and  fraudulent  representation  made 
by  the  defendant  and  no  allegation  that  the 
note  was  not  merchantable  and  worth  its 
face.  It  alleges  that  the  defendant  "well 
knowing  that  said  promissory  note  and  trust 
deed  was  fraudulent  and  of  no  value,"  and 
"well  knowing  that  the  said  promissory  note 
was  fraudulent  and  worthless  and  of  no  val- 
ue, deceived  the  plaintiff  In  causing  her  to 
purchase  the  same."  It  does  not  however, 
allege  that  the  note  and  trust  deed  were  In 
fact  fraudulent  worthless,  and  of  no  value. 
It  is  as  necessary  to  allege  the  fact  as  to  al- 
lege the  defendant's  knowledge  of  It  The  de- 
celt  charged  is  "that  the  said  last-mentioned 
promissory  note  purported  to  be  signed  by 
Frank  C.  Huston,  and  was  made  payable  to 
the  order  of  the  defendant  Frank  Foster, 
and  that  said  last-mentioned  trust  deed  pur- 
ported to  be  given  conveying  lots  3,  4,  5,  6, 
and  7,  In  block  1,  In  the  subdivision,  etc.,  of 
section  1,  etc.,  In  Cook  county.  111.,  and  which 
trust  deed  purported  to  be,  and  was  so  rep- 
resented to  this  plaintiff  as,  security  for  the 
last-mentioned  note  and  was  purported  to 
be  signed  by  the  said  Frank  O.  Huston." 
This  Is  alleged,  not  as  a  representation  made 
by  the  defendant  but  as  a  fact  It  Is  not 
stated  that  the  note  was  not  signed  by  Frank 
C.  Huston  and  payable  to  the  order  of  the 
defendant  or  that  the  trust  deed  was  not 
given,  conveying  the  property  mentioned  as 
security  for  the  note,  and  signed  by  Frank 
C.  Huston.  It  is  averred  that  Frank  C.  Hus- 
ton had  no  title  to  this  property;  but  there  Is 
no  allegation  that  the  defendant  knew  this 
fact  or  annde  any  representation  in  regard 
to  it  There  Is  no  allegation  that  Frank  O. 
Huston  was  not  worth  the  amount  of  the 
note  and  personally  liable  thereon,  nor  Is  it 
alleged  that  the  plaintiff  gave  any  considera- 
tion for  the  note  or  parted  with  any  property 
or  has  sustained  any  injury.  The  Judgment 
was  by  default  "A  default  admits  only  what 
is  averred  In  the  declaration,  and,  if  the  facts 
alleged  do  not  give  a  right  of  recovery,  final 
judgment  should  not  be  entered  against  the 
defendant"  Schueler  v.  Mueller,  193  HI.  402, 
61  N.  B.  1044.  The  defects  of  the  declara- 
tion being  matters  of  substance,  were  not 
cured  by  the  statute  of  amendments  and 
Jeofails.  Id.  Nor  were  they  cured  by  the 
verdict  of  the  jury  assessing  damages.  No 
issue  was  made  upon  the  declaration,  and 
nothing  was  required  to  be  proved,  except 
the  amount  of  plaintiff's  damages. 
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(230  III.  496) 

CITY  OF  AURORA  v.  SCHOBERLEIN. 
(Supreme  Court  of  Illinois.   Oct.  23,  1907.) 

1.  APPEAL— O;UE8TI0N8  REVIEWABLE. 

From  a  judgment  of  the  board  of  fire  and 
police  commissioners  of  a  city  dismissing  de- 
fendant as  fire  marshal  he  appealed  to  the  cir- 
cuit court.  The  city  moved  to  dismiss  the  ap- 
peal on  the  ground  that  the  act  under  which  the 
appeal  was  taken  was  unconstitutional,  but  no 
bill  of  exception  was  taken  at  the  time,  and 
there  was  no  extension  of  time  for  tendering 
such  bill.  The  appeal  was  subsequently  called 
to  trial  before  another  judge,  and  the  order  of 
dismissal  reversed.  Held,  on  appeal  by  the  city, 
that  the  ruling  on  the  motion  to  dismiss  the  ap- 
peal was  not  preserved  by  motion  for  a  new  tri- 
al before  such  other  judge. 

2.  Same— Bill  of  Exceptions— Necessity. 

Where  an  assignment  of  error  is  based  on 
matters  apparent  on  the  face  of  the  record,  no 
bill  of  exceptions  is  necessary. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  2417.] 

8.  Courts  —  Jurisdiction  —  Agbeement  op 
Parties. 

Jurisdiction  of  the  subject-matter  cannot  be 
conferred  by  agreement  of  parties. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  §§  76,  77.] 

4.  Same— Waiver. 

A  want  of  jurisdiction  cannot  be  waived  by 
failing  to  object. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  §§  147-151.] 

5.  Appeal— Jurisdiction. 

The  question  of  jurisdiction  of  the  subject- 
matter  may  be  raised  for  the  first  time  on  ap- 
peal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  Si  1166-1178,  1375.] 

6.  Courts— Jurisdiction— Appellate  Juris- 
diction. 

Where  want  of  jurisdiction  of  the  subject- 
matter  results  from  the  unconstitutionality  of 
an  act  purporting  to  confer  jurisdiction,  an  Ap- 
pellate Court  has  no  power  to  decide  the  ques- 
tion, and  an  appeal  is  properly  brought  direct  to 
the  Supreme  Court 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  13,  Courts,  §  553.] 

7.  Officers  —  Public  Officers  —  Title  or 
Property  in  Office. 

There  is  no  such  thing  as  title  or  property 
in  a  public  office,  and  the  removal  of  an  officer 
is  not  the  exercise  of  judicial  power. 

[Ed.  Note. — For  cases  in  point  see  Cent.  Dig. 
vol.  37,  Officers,  §§  1,  8,  9.] 

8.  Constitutional  Law. 

By  Const,  art.  3,  the  power  of  government 
is  divided  into  three  distinct  departments,  the 
legislative,  executive,  and  judicial,  and  it  is  pro- 
vided that  no  person  or  collection  of  persons,  be- 
ing one  of  these  departments,  shall  exercise  any 
power  properly  belonging  to  either  of  the  others, 
except  as  thereinafter  expressly  directed  or  per- 
mitted. By  article  6,  §  1,  the  judicial  powers 
are  vested  in  certain  courts.  Held,  that  to  au- 
thorize an  appeal  there  must  be  a  decision  by 
a  judicial  body,  and  Laws  1903,  pp.  99,  100,  § 
18,  purporting  to  allow  an  appeal  to  the  circuit 
court  from  any  order  of  a  board  of  fire  and  police 
commissioners  created  under  the  act  is  uncon- 
stitutional and  void,  since  such  board  could  not 
exercise  judicial  power. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Constitutional  Law,  §  144.] 

Appeal  from  Circuit  Court,  Kane  County; 
Charles  A.  Bishop,  Judge. 


Proceeding  by  the  city  of  Aurora  against 
Adam  Schoberleln,  as  fire  marshal.  From 
the  judgment,  the  city  appeals.  Reversed. 

O.  F.  dyne,  N.  J.  Aldrleh,  and  B.  P.  Al- 
schuler,  for  appellant  Raymond  &  New- 
hall  and  F.  R.  Reld,  for  appellee. 

CARTWRIGHT,  J.  On  July  10, 1905,  writ- 
ten charges  against  appellee,  fire  marshal  of 
the  city  of  Aurora,  were  presented  to  the 
board  of  fire  and  police  commissioners  of 
said  city  In  pursuance  of  section  12  of  an 
act  entitled  "An  act  of  provide  for  the  ap- 
pointment of  a  board  of  fire  and  police  com- 
missioners in  all  cities  of  this  state  having 
a  population  of  not  less  than  seven  thousand 
nor  more  than  one  hundred  thousand,  and 
prescribing  the  powers  and  duties  of  such 
board,"  in  force  April  2,  1903.   Laws  1903, 
p.  99.   After  an  Investigation,  at  which  ap- 
pellee was  heard  In  his  own  defense,  the 
board  found  him  guilty  as  charged  and  made 
an  order  removing  him  from  office.  Within 
10  days  after  the  entry  of  the  order  appel- 
lee filed  with  the  secretary  of  the  board  a 
bond  for  an  appeal  to  the  circuit  court  of 
Kane  county,  In  which  said  city  is  located, 
and  on  November  21,  1905,  the  secretary 
transmitted  to  the  court  a  transcript  of  the 
proceedings  before  the  board,  in  compliance 
with  section  18  (page  100)  of  said  act,  which 
purports  to  allow  an  appeal  to  the  circuit 
court  from  any  order  of  a  board  created  un- 
der the  act   The  record  recites  that  appel- 
lant filed  its  motion  to  dismiss  the  appeal 
on  the  ground  that  section  18  is  unconstitu- 
tional and  void,  and  the  court  denied  the 
motion.   No  bill  of  exceptions  was  taken  at 
the  time,  and  there  was  no  extension  of  time 
for  tendering  such  a  bill.   The  appeal  was 
subsequently  called  for  trial  before  another 
judge,  and  the  court  ordered  a  trial  de  novo, 
against  the  objection  of  appellant  and  called 
a  jury  against  like  objection.   The  files  of 
the  proceeding  consisted  of  the  written  char- 
ges, the  evidence  produced  before  the  board, 
and  the  order  of  removal,  and  the  Jury  were 
sworn  to  try  the  Issues  joined  and  a  true 
verdict  render  according  to  the  evidence. 
Both  parties  introduced  testimony  relating  to 
the  charges,  and  at  the  conclusion  of  the  evi- 
dence the  court,  on  motion  of  appellee.  In- 
structed the  jury  to  find  him  not  guilty.  A 
verdict  of  not  guilty  was  thereupon  returned, 
and  the  court  entered  an  order  reversing  the 
order  of  the  board  removing  appellee  from 
office,  and  ordered  the  board  forthwith  to 
reinstate  and  re-employ  him  as  fire  marshal, 
and  to  allow  him  to  perform  the  duties  and 
services  connected  with  that  office  and  col- 
lect the  salary  and  compensation  allowed 
therefor,  and  also  rendered  judgment  against 
appellant  for  costs.   From  that  judgment  an 
appeal  was  prosecuted  to  this  court,  and 
among  other  assignments  of  error  is  one  that 
the  circuit  court  had  no  jurisdiction  of  the 
subject-matter,  and  that  section  18  of  said 
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act  authorizing  an  appeal  is  unconstitutional 
and  void. 

Counsel  for  appellee  contend  that  we  can- 
not entertain  the  appeal,  for  the  reason  that 
the  question  of  the  validity  of  the  statute 
which  purports  to  authorize  an  appeal  to  the 
circuit  court  was  not  preserved  for  review. 
They  are  correct  In  saying  that  the  ruling 
of  the  court  on  the  motion  to  dismiss  the 
appeal  was  not  preserved  by  the  motion  for  a 
new  trial  before  another  judge.  Guyer  v. 
Davenport,  Rock  Island  &  Northwestern  Rail- 
way Co.,  190  111.  370,  03  N.  E.  732;  Cella  v. 
Chicago  &  Western  Indiana  Railroad  Co., 
217  111.  320,  75  N.  E.  373.  There  was  a  mo- 
tion in  arrest  of  Judgment,  which  was  gen- 
eral in  terms  and  sufficient  to  raise  the  ques- 
tion of  the  jurisdiction  of  the  court;  but  If 
there  had  been  neither  motion  to  dismiss 
nor  motion  in  arrest  of  judgment  the  question 
of  Jurisdiction  could  be  raised  by  assignment 
of  error  in  this  court.  The  assignment  of 
error  is  based  on  matters  apparent  on  the  face 
of  the  record  and  requires  no  bill  of  excep- 
tions. Jurisdiction  of  the  subject-matter 
cannot  be  conferred  by  agreement  of  parties, 
and  a  want  of  jurisdiction  cannot  be  waived 
by  falling  to  object  The  question  of  Juris- 
diction of  the  subject-matter  may  be  raised 
for  the  first  time  on  appeal  or  error.  Chica- 
go Portrait  Co.  v.  Chicago  Crayon  Co.,  217 
111.  200,  75  N.  E.  473;  2  Cyc.  080;  12  Ency. 
of  PI.  &  Pr.  180.  If  the  want  of  Jurisdic- 
tion of  the  subject-matter  results  from  the 
unconstitutionality  of  an  act  purporting  to 
confer  jurisdiction,  an  Appellate  Court  has 
no  power  to  decide  the  question,  and  an  ap- 
peal is  properly  brought  direct  to  this  court. 

The  board  of  fire   and  police  commis- 
sioners of  the  city  of  Aurora  is  a  branch  of 
the  executive  department  of  the  city  govern- 
ment, and  all  the  acts  and  powers  of  the 
board  are  purely  ministerial  or  executive. 
The  Legislature  could  not  confer  upon  the 
board  any  judicial  power  whatever.  By 
article  3  of  the  Constitution  the  powers  of 
the  government  are  divided  into  three  dis- 
tinct departments,  the  legislative,  executive, 
and  judicial,  and  it  is  provided  that  no  per- 
son or  collection  of  persons,  being  one  of 
these  departments,  shall  exercise  any  power 
properly  belonging  to  either  of  the  others,  ex- 
cept as  thereinafter  expressly  directed  or 
permitted.    By  section  1  of  article  0  the 
judicial  powers  are  vested  in  certain  courts, 
and  a  board  of  fire  and  police,  commissioners 
cannot  assume  or  exercise  any  part  of  the 
judicial  power.    George  v.  People,  107  111. 
4-47,  47  N.  E.  741.   Neither  does  the  act  pur- 
port to  give  to  such  boards  any  judicial  pow- 
er.   They  are  authorized  by  statute  to  re- 
move an  officer  for  cause,  after  a  bearing 
and  an  opportunity  to  make  a  defense,  and 
tbat  authority  implies  the  power  to  judge  of 
the  existence  and  sufficiency  of  the  cause; 
ftut  there  is  no  such  thing  as  title  or  prop- 
erty In  a  public  office,  and  the  removal  of 
an  officer  is  not  the  exercise  of  judicial  pow- 


er. Donahue  v.  Will  County.  100  111.  94; 
Stern  v.  People,  102  111.  540.  No  right  of 
life,  liberty,  or  property  was  involved  or  ad- 
judicated before  the  board  In  this  case.  Al- 
though the  exercise  of  the  power  of  removal 
Involved  judgment  and  discretion,  it  was 
not  a  judicial  act.  It  has  been  said  that 
where  an  act  is  the  result  of  judgment  and 
discretion  and  a  decision  upon  the  facts  it  is 
of  a  judicial  nature;  but  there  is  a  clear 
distinction  between  such  acts  and  the  exer- 
cise of  judicial  power  which  adjudicates  up- 
on and  protects  the  rights  and  interests  of 
individuals  and  to  that  end  construes  and 
applies  the  law. 

An  appeal  Is  a  step  in  a  judicial  proceed- 
ing, and  In  legal  contemplation  there  can  be 
no  appeal  where  there  has  been  no  decision 
by  a  judicial  tribunal.  Two  things  are  es- 
sential to  an  appeal,  in  its  proper  sense: 
First,  the  decision  of  a  judicial  tribunal; 
and,  second,  a  superior  court  invested  with 
authority  to  review  the  decision  of  the  in- 
ferior tribunal.  Elliott  on  Appellate  Proce- 
dure, $  15.  There  have  been  cases  where  the 
jurisdiction  of  courts  has  been  sustained  in 
what  were  called  appeals  from  inferior  bod- 
ies having  non-judicial  powers,  such  as  the 
case  of  establishing  a  road  by  commissioners 
involving  an  appraisement  of  damages  (Coun- 
ty of  Peoria  v.  Harvey,  18  111.  304),  or  an 
assessment  of  damages  for  a  right  of  way 
(Jollet  &  Chicago  Railroad  Co.  v.  Barrows, 
24  111.  502),  or  the  trial  of  a  right  to  proper- 
ty levied  upon  and  claimed  by  a  third  party 
before  a  sheriff  and  jury  (Rowe  v.  Bowen, 
28  111.  110),  or  an  assessment  of  property  for 
taxation  (Bureau  County  v.  Chicago,  Burling- 
ton &  Quincy  Railroad  Co.,  44  111.  229).  The 
nature  of  such  proceedings  was  explained  in 
the  case  of  Maxwell  v.  People,  189  111.  54G, 
59  N.  E  1101,  where  it  was  held  that  there 
can  be  no  such  thing  as  an  appeal,  in  a  legal 
sense,  from  a  nonjudicial  body  to  a  court. 
It  was  said  that  appellate  Jurisdiction  Is  the 
attribute  of  a  court  created  for  reviewing 
the  decisions  of  inferior  courts  and  not  of  in- 
ferior bodies  nonjudicial  in  character,  citing 
People  v.  Cook  Circuit  Court,  109  III.  201,  48 
N.  E.  717,  and  it  was  held  that  this  court 
takes  jurisdiction  of  what  is  called  an  ap- 
peal in  cases  relating  to  the  revenue,  in  the 
exercise  of  its  original  jurisdiction  conferred 
by  the  Constitution.  If  a  controversy  be- 
longs to  a  class  of  cases  of  which  a  court  has 
original  jurisdiction,  and  it  is  brought  before 
the  court  in  the  method  prescribed  by  the 
Legislature,  the  court  may  take  jurisdiction 
by  virtue  of  its  general  powers;  but  so  far 
aa  the  remedy  is  judicial  it  begins  with  a 
presentation  of  the  case  to  the  court.  The 
cases  in  which  appeals  from  nonjudicial  bod- 
ies to  courts  have  been  recognized  have  in- 
volved individual  or  property  rights  of  which 
the  court  had  jurisdiction  under  some  other 
form  of  procedure,  and  belonged  to  classes 
of  cases  In  which  the  court,  acting  judicially, 
could  afford  a  remedy.    This  proceeding  Is 
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not  of  that  character.  The  section  in  ques- 
tion purports  to  authorize  an  appeal  from 
any  order  of  the  board  by  any  person  Inter- 
ested or  affected,  and  if  It  should  be  sus- 
tained it  would  result  in  the  circuit  courts  as- 
suming and  exercising  executive  powers."  They 
would  practically  control  the  appointment 
and  Removal  of  members  of  fire  departments 
in  the  cities  of  this  state  to  which  the  act 
applies,  by  the  exercise  of  judgment  and  dis- 
cretion as  to  fitness  and  qualifications  of  in- 
dividuals for  positions  in  such  departments, 
and  not  by  adjudicating  rights  or  applying 
the  rules  of  law.  That  would  be  the  exer- 
cise of  executive  powers,  which  the  separa- 
tion of  departments  of  the  government  pre- 
cludes the  court  from  exercising. 

The  fact  that  courts  have  jurisdiction  to 
issue  the  common-law  writ  of  certiorari  to 
determine  whether  inferior  bodies  have  ac- 
quired jurisdiction  to  act  and  have  proceed- 
ed according  to  law  can  have  no  influence 
upon  the  question  here  Involved.  The  courts 
do  not,  by  virtue  of  that  writ,  review  the 
decisions  of  the  inferior  bodies  or  determine 
the  facts.  It  has  been  held  competent  for 
the  Legislature  to  confer  on  persons  holding 
judicial  offices  the  power  to  appoint  officers 
whose  selection  or  appointment  cannot  be 
classed  as  belonging  to  either  of  the  depart- 
ments of  government  (People  v.  Morgan,  90 
III.  558;  People  v.  Hoffman,  116  111.  587,  5 
N.  E.  596,  8  N.  E.  788.  56  Am.  Rep.  793); 
but  we  do  not  think  there  can  be  any  doubt 
that  officers  of  a  fire  department  belong  to 
the  executive  branch  of  the  government. 

Section  18,  which  purports  to  authorize  an 
appeal  to  the  circuit  court  from  any  order 
of  a  board  of  fire  and  police  commissioners, 
is  unconstitutional  and  void,  and  the  judg- 
ment of  the  circuit  court  is  reversed. 

Judgment  reversed. 

(230  111.  621) 

DARST  v.  KIRK. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
hearing Denied  Dec.  10,  1907.) 

Coubts  —  Jurisdiction— Agreement— Estop- 

PEL. 

Though,  where  the  subject-matter  is  such 
that  under  no  circumstances  could  the  court 
otherwise  have  jurisdiction  of  the  suit,  It  cannot 
be  given  by  stipulation,  yet,  where  the  subject- 
matter  is  such  that  it  only  requires  some  equi- 
table element  to  bring  the  suit  within  the  juris- 
diction of  a  court  of  equity,  defendant  may  by 
his  action  estop  himself  to  question  such  juris- 
diction ;  so,  where  the  parties  to  an  action  on 
contract,  the  subject-matter  growing  out  of  a 
partnership  matter,  stipulate  that  it  be  trans- 
ferred to  the  chancery  side  of  the  docket,  and 
the  pleadings  be  so  amended  by  filing  a  bill  for 
an  accounting,  and  this  is  done,  defendant  is  es- 
topped to  raise  the  question  of  jurisdiction,  on 
the  ground  that  there  was  adequate  remedy  at 
law. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  13,  Courts,  Sfi  75-81,  147-151.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  Charles  M.  Walker,  Judge. 


Suit  by  Thomas  E.  Kirk  against  William 
Darst.  From  a  judgment  of  the  Appellate 
Court,  affirming  a  decree  for  complainant 
defendant  appeals.  Affirmed. 

Benjamin  Levering,  for  appellant.  Johan 
Wooge  (W.  E.  Hughes,  of  counsel),  for  ap- 
pellee. 

HAND,  C.  J.  The  appellant  and  appellee, 
as  partners  under  the  firm  name  of  the  "Rex 
Manufacturing  Company,"  were  engaged  In 
business  In  the  city  of  Chicago.  In  the  year 
1899  they  organized  a  corporation  by  the 
same  name  of  Rex  Manufacturing  Company, 
with  a  capital  stock  of  2,000  shares,  of  the 
par  value  of  $100  each,  750  of  which  shares 
were  issued  to  appellant,  750  to  the  appellee, 
and  500  to  certain  parties  residing  in  Padu- 
cab,  Ky.,  and  the  business  formerly  carried 
on  by  the  partnership  was  turned  over  to 
the  corporation.  The  shareholders  in  Ken- 
tucky thereafter  becoming  dissatisfied  with 
the  management  of  the  corporation  by  the 
parties  in  charge  thereof,  the  appellant  and 
appellee,  to  adjust  the  matter,  agreed  with 
the  Kentucky  shareholders  that  the  appel- 
lant should  transfer  to  them  all  of  the  shares 
of  capital  stock  of  said  corporation  held 
by  him,  and  the  appellee  500  of  the  shares 
held  by  him;  that  appellant  should  retire 
from  the  company;  and  that  said  Kentucky 
shareholders  would  pay  to  him  $3,000  in 
cash,  $1,200  of  which  he  agreed  to  pay  to 
appellee.  The  transfer  of  the  stock  was 
made  by  appellant  and  appellee,  and  $3,000 
was  paid  to  the  appellant;  and,  he  having 
refused  to  pay  said  sum  of  $1,200  to  appellee, 
the  appellee  brought  an  action  of  assumpsit 
against  him  In  the  circuit  court  of  Cook 
county  to  recover  said  sum  of  $1,200.  The 
appellant,  having  been  served  with  process, 
entered  his  appearance  In  writing,  where- 
upon a  stipulation  was  made  between  appel- 
lant and  appellee  that  the  cause  should  be 
transferred  to  the  chancery  side  of  the 
docket  In  said  court,  and  that  the  pleadings 
theretofore  filed  In  the  assumpsit  suit  should 
be  amended  by  filing  a  bill  for  an  accounting 
and  for  relief  instanter,  and  that  the  appear- 
ance of  the  appellant  in  the  assumpsit  suit 
should  stand  as  bis  appearance  to  said  bllL 
An  amended  bill  was  filed,  whereupon  the 
appellant  demurred  to  the  bill  on  the  ground 
that  the  appellee  had  an  adequate  remedy  at 
law,  and,  the  demurrer  having  been  over- 
ruled, the  appellant  filed  an  answer  thereto, 
whereby,  among  other  things,  he  averred  that 
the  appellee  had  an  adequate  remedy  at  law. 
A  replication  was  filed,  and  a  trial  was  had 
In  open  court,  and  the  court  entered  a  decree 
against  the  appellant  for  the  sum  of  $1,200, 
which  has  been  affirmed  by  the  Appellate 
Court  for  the  First  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court; 
and  the  main  ground  urged  In  this  court  as 
a  ground  of  reversal  is  that  the  appellee  had 
an  adequate  remedy  at  law,  and  that  for 
that  reason  a  court  of  chancery  was  without 
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Jurisdiction  to  hear  and  determine  this  case. 

The  law  is  well  settled  that  parties  to  a 
suit  cannot  ordinarily  confer  Jurisdiction  up- 
on a  court  over  the  subject-matter  of  a  suit 
by  stipulation  or  consent,  where  by  law  the 
Jurisdiction  of  the  subject-matter  of  the 
suit  has  been  conferred  upon  another  court 
To  illustrate:  The  parties  to  an  action  at  law 
could  not,  by  stipulation  or  consent,  confer 
upon  a  court  of  chancery  Jurisdiction  to  try 
an  action  of  trespass  or  slander,  and  in  sucL 
case  the  decree  of  the  court,  if  entered, 
would  doubtless  be  a  nullity,  although  the 
Jurisdiction  of  the  court  passed  unchallenged. 
There  Is,  however,  another  class  of  cases,  in- 
volving matters  of  contract  and  the  like, 
which,  while  they  do  not  come  within  the 
ordinary  Jurisdiction  of  a  court  of  equity, 
yet  only  want  some  equitable  element  to  bring 
them  within  such  Jurisdiction,  and  In  such 
cases  the  defendant  by  bis  action  may  estop 
himself  to  afterward  raise  the  question  of 
jurisdiction  In  the  trial  or  upon  appeal.  In- 
both  cases  there  Is  a  want  of  jurisdiction. 
In  the  first  there  is  a  total  want  of  power 
to  hear  and  determine  the  case,  and  in  the 
other  the  want  of  power  Is  not  absolute,  but 
qualified.  In  the  first  class  a  stipulation  or 
consent  conferring  jurisdiction  would  be 
void;  while  in  the  latter  class  it  would  be 
binding  upon  the  parties.  Richards  v.  Lake 
Shore  &  Michigan  Southern  Railway  Co.,  124 
III.  516,  16  N.  E.  909.  In  this  case  a  partner- 
ship had  existed  between  the  appellant  and 
appellee,  and,  while  they  had  transferred 
the  partnership  property  and  business  to  the 
corporation  organized  by  them  under  the 
name  of  the  "Rex  Manufacturing  Company," 
It  does  not  appear  that  there  had  been  a 
settlement  of  said  partnership  matters  be- 
tween them,  and  the  stock  for  which  the 
$3,000  was  received  was  stock  of  the  cor- 
poration received  In  payment  of  the  partner- 
ship business  turned  over  to  the  corporation. 

The  settlement  of  partnership  matters 
and  the  adjustment  of  partnership  accounts 
are  fruitful  sources  of  litigation  and  fall 
within  the  Jurisdiction  of  courts  of  equity.  If 
the  appellant  had  been  brought  into  a  court 
of  chancery  by  the  filing  of  a  bill  and  the 
service  of  process  to  answer  for  nonpayment 
of  said  $1,200  in  the  first  instance,  there 
might  have  been  some  force  in  the  position 
that  he  should  have  been  sued  for  said  sum 
of  $1,200  in  an  action  at  law ;  but,  he  having 
been  sued  in  an  action  at  law  and  thereafter 
stipulated  that  the  case  should  be  transferred 
to  the  chancery  side  of  the  docket  of  the 
court  where  it  was  pending,  and  that  the 
pleadings  should  be  amended  and  the  case 
should  thereafter  proceed  as  a  chancery  suit, 
In  view  of  the  fact  that  the  subject-matter  of 
tbe  suit  grew  out  of  a  partnership  matter, 
we  think  the  suit  should  be  held  to  fall  with- 
in the  second  class  of  cases  above  referred 
to,  and  that  this  is  a  case  In  which  jurisdic- 
tion may  be  conferred  upon  a  court  of  chan- 
cery by  the  stipulation  or  consent  of  the  par- 


ties, and  that  the  appellant  should  be  held 
to  be  estopped  by  said  stipulation  from  rais- 
ing the  question  of  the  want  of  Jurisdiction 
in  a  court  of  chancery  to  hear  and  determine 
this  cause.  City  of  Chicago  v.  Drexel,  141 
III.  80.  30  N.  E.  774;  Mertens  v.  Roche,  39 
App.  Div.  (N.  Y.)  398,  57  N.  Y.  Supp.  349. 

Tbe  other  questions  raised  on  this  record 
are  without  merit,  and  need  not  be  discussed 
in  this  opinion. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(231  111.  9) 

COOKE  v.  PEOPLE. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907. 
Rehearing  Denied  Dec  11,  1907.) 

1.  Indictment— Bill  of  Particulars— Addi- 
tional Bill. 

Where,  under  an  indictment  charging  In 
general  terms  a  conspiracy  to  defraud  the  county 
and  obtain  its  money  by  false  pretenses,  a  bill 
of  particulars  was  filed  specifying  the  charges 
on  which  the  people  would  rely  to  sustain  a 
conviction,  it  was  not  error  to  permit  an  addi- 
tional bill  of  particulars  to  be  filed,  which  was 
only  a  further  specification  of  the  charges  re- 
lied on. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Indictment  and  Information,  §8  316- 
320.] 

2.  Criminal  Law— Trial— Opening  State- 
ment. 

On  a  trial  under  an  indictment  charging  in 
general  terms  a  conspiracy  to  defraud  the  coun- 
ty and  obtain  its  money  by  false  pretenses,  it 
was  not  error  to  permit  the  state's  attorney  to 
read  in  his  opening  statement  the  bill  of  particu- 
lars filed  by  him,  specifying  the  charges  on 
which  the  people  would  rely  to  sustain  a  convic- 
tion. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  1659.] 

8.  Same  —  Deliberations  of  Jubt  —  Taking 

Papebs  to  Jury  Room. 

On  a  trial  under  an  indictment  charging  in 
general  terms  a  conspiracy  to  defraud  the  coun- 
ty and  obtain  its  money  by  false  pretenses,  it 
was,  not  reversible  error  to  allow  the  jury  to 
have  with  them  while  considering  their  verdict 
a  bill  of  particulars  filed  by  the  state's  attorney, 
specifying  the  charges  on  which  the  people 
would  rely  to  sustain  a  conviction. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  8  2056.1 

4.  Conspiracy— Evidence— Admissibility. 

On  a  trial  for  a  conspiracy  to  defraud  the 
county,  in  that  defendant  and  others  padded  the 
pay  rolls  by  placing  thereon  as  employes  the 
names  of  real  and  fictitious  persons  not  actually 
employed,  and  received  the  warrants  isued  in 
the  names  of  such  persons  and  payment  thereof, 
it  appeared  that  the  money  so  received  was  turn- 
ed over  to  defendant,  or  at  his  direction  deposit- 
ed to  his  individual  account  in  a  certain  bank. 
A  co-conspirator  testified  that  at  the  time  he 
made  the  deposits  he  presented  deposit  slips 
showing  that  the  funds  then  delivered  to  the 
bank  were  placed  therein  to  be  credited  to  the 
individual  account  of  defendant.  These  deposit 
slips  were  produced  by  the  cashier,  and  identi- 
fied and  received  in  evidence.  The  cashier  then 
produced  books  of  the  bank,  and  traced  the  en- 
tries of  the  deposits  until  the  same  were  credited 
to  defendant's  individual  account.  He  testified 
that  the  books  were  made  or  kept  in  the  usual 
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course  of  business,  but  stated  'that,  while  the 
books  were  undor  his  control,  the  entries  therein 
were  made  by  different  clerks,  that  the  bank  had 
ceased  doing  active  business,  and  that  the  per- 
sons making  the  entries  were  not  then  in  the  em- 
ploy of  the  bank,  but  were  living  in  different 
places,  many  of  them  outside  the  state.  Held, 
that  the  books  of  the  bank,  when  taken  in  con- 
nection with  the  deposit  slips  and  testimony  of 
the  co-conspirator  and  the  cashier,  were  admissi- 
ble against  defendant  to  show  that  the  money 
deposited  was  credited  to  his  individual  account. 

5.  Indictment  —  Issues,  Proof,  and  Vari- 
ance. 

An  indictment  for  conspiracy  to  defraud 
the  county  and  obtain  its  money  by  false  pre- 
tenses charged  that  defendant  conspired  with  a 
person  named  and  divers  other  persons  whose 
names  were  to  the  grand  jury  unknown.  On 
the  trial  it  was  shown  that  a  third  person  was 
a  co-conspirator  with  defendant,  and  that  he 
appeared  before  the  grand  jury  that  found  the 
indictment  and  informed  them  of  his  name :  but 
there  was  no  evidence  in  the  record,  on  review, 
tending  to  show  that  the  grand  jury  knew  that 
such  third  person  was  a  co-conspirator  with  de- 
fendant. Held,  that  it  could  not  be  said  on  the 
record  that  the  grand  jury  knew  that  such  third 
person  was  a  co-conspirator  at  the  time  they 
found  the  indictment  against  defendant,  and 
hence  there  was  no  variance  between  the  in- 
dictment and  the  proofs. 

6.  Criminal  Law— Limitation  or  Prosecu- 
tion—Conspiracy. 

Where,  on  a  trial  for  conspiracy  to  defraud 
the  county,  in  that  defendant  and  others  padded 
the  pay  rolls  by  placing  thereon  as  employes 
the  names  of  real  and  fictitious  persons  not  ac- 
tually employed,  and  received  the  warrants  is- 
sued in  the  names  of  such  persons  and  payment 
thereof,  it  appeared  that  two  pay  rolls,  dated 
within  18  months  of  the  returning  of  the  in- 
dictment, contained  fictitious  names  on  which 
warrants  were  issued,  the  proceeds  of  which 
were  deposited  in  a  bank  to  defendant's  credit, 
the  offense  was  not  barred  by  the  statute  of 
limitations;  the  rule  being  that  in  prosecutions 
for  conspiracy  the  statute  does  not  run  from 
the  time  .the  conspiracy  was  entered  into,  but 
runs  from  the  commission  of  the  last  overt  act 
in  furtherance  thereof. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  275.] 

7.  Conspiracy  —  Persons  Liable  — Acts  of 
Co-Conspirators. 

Every  person  entering  into  a  conspiracy  al- 
ready formed  is  deemed  a  party  to  all  acts  done 
by  any  of  the  other  parties,  before  or  after- 
wards, in  furtherance  of  the  common  design. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  §  74.1 

8.  Clerks  of  Courts— Compensation. 

Under  Hurd's  Rev.  St.  1905,  c.  53.  5  81. 
providing  that  the  clerk  of  the  circuit  court  of 
Cook  county  shall  receive  as  compensation  only 
the  salary  therein  specified,  to  be  paid  out  of 
the  fees  of  his  office,  and  that  he  shall  keep  an 
account  of  all  the  fees  of  his  office  and  ex- 
penditures, and  make  a  semi-annual  report  to 
the  board  of  commissioners  of  all  fees  and  ex- 
penses, and  that  the  balance  over  the  amount 
due  him  as  compensation  for  services,  station- 
ery, clerk  hire,  etc.,  shall  be  paid  to  the  county 
treasurer,  the  fees  earned  in  the  office  of  the 
circuit  clerk  are  the  property  of  the  county,  and 
not  of  the  clerk,  especially  where  such  fees  have 
been  paid  to  the  county  treasurer  under  a  cus- 
tom for  the  circuit  clerk  to  pay  the  county  treas- 
urer a  sufficient  amount  to  satisfy  the  salary 
account  of  his  office,  and  for  the  county  treas- 
urer to  pay  the  salary  account  on  warrants 
drawn  on  him  by  the  county  comptroller. 

9.  Criminal  Law  —  Review  —  Questions  of 
Fact. 

On  a  trial  for  conspiracy  to  defraud  the 
county,  in  that  defendant  and  others  padded  the 


pay  rolls  by  placing  thereon  as  employes  the 
names  of  real  and  fictitious  persons  not  actually 
employed,  and  received  the  warrants  issued  in 
the  names  of  such  persons  and  payment  thereof, 
the  question  whether  the  witnesses  for  the  peo- 
ple, corroborated  by  the  production  of  false  pay 
rolls  prepared  by  defendant,  the  warrants  wrong- 
fully obtained,  and  the  books  of  the  bank  show- 
ing the  deposit  to  defendant's  individual  account 
of  the  money  received  by  him.  were  to  be  be- 
lieved, was  for  the  Jury;  and,  the  jury  having 
found  defendant  guilty  on  sufficient  evidence, 
the  Supreme  Court  will  not  be  disposed  to  con- 
sider further  the  question  as  to  whether  the  evi- 
dence establishes  his  guilt  beyond  a  reasonable 
doubt. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §8  3074-3083.] 

10.  Jury— Competency— Formation  of  Opin- 
ion. 

Jurors,  who  stated  on  their  voir  dire  that 
they  knew  nothing  of  the  cause,  other  than  what 
they  read  in  the  newspapers,  from  which  they 
had  formed  opinions  which  they  had  not  ex- 
pressed, but  "that,  regardless  of  what  they  had 
read,  they  believed  they  could  give  defendant  a 
fair  and  impartial  trial,  were  competent 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  31,  Jury,  §§  461-479.] 

Error  to  Branch  Appellate  Court,  First 
District,  on  Error  to  Criminal  Court,  Cook 
County;  Ben  M.  Smith,  Judge. 

John  A.  Cooke  was  convicted  of  conspiring 
to  defraud  a  certain  county  and  obtain  its 
money  by  false  pretenses.  From  a  judgment 
of  the  Branch  Appellate  Court  First  Dis- 
trict, affirming  a  conviction  in  the  criminal 
court,  defendant  brings  error.  Affirmed. 

Daniel  Donahue  and  James  Hartnett,  for 
plaintiff  in  error.  W.  H.  Stead,  Atty.  Gen, 
and  John  J.  Heajy,  State's  Atty.  (Hobart  P. 
Young,  of  counsel),  for  the  People. 

HAND,  0.  J.  The  grand  Jury  of  Cook 
county,  at  the  April  term,  1906,  returned  In- 
to the  criminal  court  of  said  county  an  in- 
dictment charging  the  plaintiff  in  error  with 
having  formed  a  conspiracy  with  Charles  H. 
Bradley,  and  with  divers  other  persons  whose 
names  were  to  the  grand  jurors  unknown, 
to  cheat  and  defraud  Cook  county,  and  to 
obtain  by  means  of  false  pretenses  from 
said  county  a  large  sum  of  money.  A  mo- 
tion to  quash  the  indictment  was  overruled, 
whereupon  a  bill  of  particulars  was  filed,  by 
the  state's  attorney  upon  the  motion  of  the 
plaintiff  in  error,  and  a  plea  of  not  guilty 
was  entered,  and  ■  a  trial  was  had .  before 
the  court  and  a  jury,  which  resulted  in  the 
conviction  of  the  plaintiff  in  error,  and  a 
judgment  sentencing  him  to  pay  a  fine  of 
$2,000  and  to  be  imprisoned  in  the  peniten- 
tiary for  an  indeterminate  period,  which 
Judgment  was  affirmed  by  the  Branch  Appel- 
late Court  for  the  First  District,  and  a  writ 
of  error  has  been  sued  out  from  thlB  court 
to  review  the  record  made  in  said  cause. 

It  appears  from  the  undisputed  evidence 
that  the  plaintiff  in  error  was  elected  clerk 
of  the  circuit  court  of  Cook  county,  111-,  on 
November  3,  1896,  and  on  December  7th  of 
that  year  he  duly  qualified  as  such  clerk  and 
entered  upon  the  discharge  of  the  duties  of 
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said  office,  and  continued  to  act  as  clerk  of 
sold  court  until  December  5,  1904— a  period 
of  eight  years,  be  having  been  re-elected  in 
the  year  1900 ;  that  Charles  H.  Bradley,  who 
was  named  as  a  co-conspirator  in  the  in* 
dlctment,  was  appointed  chief  clerk  of  the 
circuit  court  of  Cook  county  in  the  year  1884 
by  the  then  clerk  of  said  court,  and  con- 
tinned  to  act  as  chief  clerk  of  said  court  up 
to  rbe  year  1896;  that  the  plaintiff  in  error, 
upon  his  election  to  said  office,  appointed 
said  Charles  H.  Bradley  bis  chief  clerk, 
which  position  Charles  H.  Bradley  continu- 
ed to  hold  until  June  30,  1904,  when  he  was 
succeeded  as  chief  clerk  of  the  circuit  court 
by  John  E.  Selnwerth,  which  position  Sein- 
werth  continued  to  occupy  until  the  expira- 
tion of  the  term  of  office  of  the  plaintiff  In 
error  as  circuit  clerk  of  said  county;  that 
the  salary  fixed  by  law  for  the  circuit  clerk 
of  Cook  county  during  the  eight  years  that 
plaintiff  in  error  held  said  position  was  the 
sum  of  $5,000  per  annum;  that  shortly  after 
plaintiff  in  error  was  elected  circuit  clerk 
he  stated  to  Charles  H.  Bradley  the  office 
ought  to  pay  him,  as  he  was  informed,  from 
$10,000  to  $15,000  per  annum;  that  In  1897 
plaintiff  in  error  and  Charles  H.  Bradley, 
and  so  long  as  Bradley  remained  chief  clerk, 
and  afterwards  Selnwerth  while  he  acted  as 
chief  clerk,  systematically  padded  the  pay 
rolls  in  the  circuit  clerk's  office  in  said  coun- 
ty from  month  to  month,  by  placing  on  said 
pay  rolls  the  names  of  real  or  fictitious  per- 
sons who  were  not  employed  in  the  circuit 
clerk's  office  of  Cook  county,  and  by  means 
of  such  padded  pay  rolls,  during  the  eight 
years  the  plaintiff  in  error  was  circuit  clerk 
of  Cook  county,  he  fraudulently  obtained 
from  the  county  treasury  of  said  county  the 
sum  of  $22,590.51;  that  the  plaintiff  in  error 
and  Bradley  or  Selnwerth  would  select  from 
the  city  directory,  or  otherwise,  a  list  of 
names,  which,  when  the  monthly  pay  roll  of 
the  circuit  clerk's  office  was  made  up,  would 
be  placed  thereon;  that  the  pay  roll  of  said 
office,  with  said  fictitious  names  thereon, 
would  then  be  filed  in  the  comptroller's  of- 
fice of  the  county  of  Cook  by  Bradley  or 
Selnwerth ;  that  warrants  would  be  issued  to 
each  individual  whose  name  appeared  upon 
the  pay  roll.   Each  employe  in  the  office  of 
the  circuit  clerk  would  receive,  personally, 
bis  warrant  from  the  comptroller,  which, 
upon  Its  being  properly  Indorsed  by  him  and 
presented,  would  be  paid  to  him  by  the  coun- 
ty treasurer.   The  warrants  which  were  Is- 
sued in  the  names  of  the  fictitious  persons 
would  be  received  and  receipted  for  by  Brad- 
ley or  Selnwerth.   The  payees*  names  would 
thereupon  be  Indorsed  upon  said  warrants  by 
either  Bradley  or  Selnwerth,  and  the  war- 
rants would  be  presented  to  the  county  treas- 
urer and  payment  received  thereon.  When 
the  money  was  collected  upon  said  warrants, 
It  would  be  turned  over  by  Bradley  or  Seln- 
werth to  the  plaintiff  In  error,  or  at  his  di- 
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recti  on  be  deposited  to  his  Individual  ac- 
count In  the  Chicago  National  Bank  of  Chi- 
cago. In  one  instance  the  original  warrants 
issued  to  14  fictitious  persons,  for  sums  ag- 
gregating $1,440,  were  received  and  receipt- 
ed for  by  Bradley,  and  the  payees'  names 
Indorsed  thereon  by  him,  and  the  warrants, 
thus  indorsed,  deposited  by  him  to  the  credit 
of  the  private  account  of  the  plaintiff  In  er- 
ror tn  said  Chicago  National  Bank,  and  said 
warrants  were  collected  by  said  bank  of  the 
county  treasurer  of  Cook  county,  and  plain- 
tiff in  error  received  credit  for  said  amount 
in  his  private  account  in  said  bank.  In  an- 
other instance  a  slip  with  10  fictitious  names 
written  thereon  in  the* plaintiff  in  error's 
handwriting  was  Introduced  in  evidence. 
These  names  went  onto  the  monthly  pay  roll 
of  the  circuit  clerk's  office.  Warrants  were 
issued  on  such  pay  rolls  by  the  comptroller 
In  the  names  of  said  fictitious  persons,  and 
said  warrants  were  receipted  for  by  Brad- 
ley, and  the  payees'  names  indorsed  thereon 
by  him,  and  the  amount  thereof  was  collect- 
ed by  him  from  the  county  treasurer  of  Cook 
county,  and  deposited  by  him  to  the  credit 
of  the  private  account  of  the  plaintiff  in  er- 
ror in  said  Chicago  National  Bank.  In  many 
other  instances  the  deposit  slips  filed  by 
Bradley  with  the  Chicago  National  Bank  at 
the  time  he  made  deposits  to  the  credit  of 
the  private  account  of  the  plaintiff  in  error 
In  said  bank  showed  that  the  plaintiff  in  er- 
ror received  credit  in  his  private  account  in 
said  bank  for  the  precise  amount  received 
by  Bradley  upon  warrants  issued  to  fictitious 
persons  named  on  the  pay  roll  of  the  circuit 
clerk's  office.  After  the  cash  received  from 
the  county  treasurer  was  turned  over  by 
Bradley  to  the  plaintiff  in  error,  and  after 
he  had  counted  It,  he  would  frequently  add 
to  It  or  retain  a  portion  thereof,  and  then 
give  the  amount  thus  made  up  or  thus  re- 
maining, with  bis  private  bank  book,  to  Brad- 
ley, with  directions  to  Bradley  to  deposit 
the  amount  thus  paid  to  him  to  the  private 
account  of  the  plaintiff  in  error. 

Numerous  assignments  of  error,  42  In  num- 
ber, have  been  made  upon  this  record,  and 
numerous  propositions  have  been  elaborately 
discussed  in  the  briefs  filed  by  counsel  for 
plaintiff  in  error  in  support  of  said  assign- 
ments of  error.  The  contentions  thus  made 
will  be  taken  up  in  this  opinion  In  their  order 
and  considered.  It  Is  first  contended  that 
the  court  erred  (1)  in  declining  to  quash  cer- 
tain paragraphs  of  the  original  bill  of  par- 
ticulars ;  (2)  In  permitting  the  state's  attorney 
to  file  an  additional  bill  of  particulars;  (3) 
In  permitting  the  state's  attorney  to  read  the 
original  bill  of  particulars  and  additional 
bill  of  particulars  in  his  opening  statement  to 
the  jury;  and  (4)  in  permitting  the  original 
bill  of  particulars  and  additional  bill  of  par- 
ticulars to  be  In  the  possession  of  the  jury 
while  they  were  considering  their  verdict 

The  indictment  contained  two  counts.  The 
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first '  was  based  upon  the  statute,  and  the 
second  upon  the  common  law,  and  each  charg- 
ed, In  general  terms,  a  conspiracy  to  cheat 
and  defraud  the  county  of  Cook  and  to 
obtain  Its  money  by  false  pretenses.  No 
specific  overts  acts  were  charged,  and  the 
original  bill  of  particulars  filed  by  the  state's 
attorney  upon  the  order  of  the  court,  at  the 
request  of  the  plaintiff  In  error,  was  a  specifi- 
cation of  the  specific  charges  upon  which 
the  people  would  rely  to  sustain  a  conviction. 
In  McDonald  v.  People,  126  111.  150,  18  N.  E. 
817,  9  Am.  St  Rep.  547,  it  was  pointed  out 
that  the  office  of  a  bill  of  particulars  Is  to 
give  the  accused,  under  a  general  conspiracy 
indictment  like  this,  notice  of  the  specific 
charge  or  charges  he  is  required  to  meet  on 
the  trial,  so  that  he  mlgbt  be  prepared  to 
make  his  defense.  The  original  bill  of  par- 
ticulars filed  In  this  case  pointed  out  to  the 
defendant  the  specific  charges  which  the  peo- 
ple would  seek  to  support  by  proof  to  show 
the  guilt  of  the  plaintiff  in  error  upon  the 
trial  of  said  indictment,  and  the  additional 
bill  of  partculars  filed  by  the  state's  attorney 
by  leave  of  court  was  only  a  further  specifica- 
tion of  the  names  of  fictitious  persons  not 
stated  In  the  original  bill  of  particulars, 
which  the  people  would  seek  to  show  the 
plaintiff  in  error  and  his  co-conspirators  had 
used  as  a  means  whereby  to  obtain  the  funds 
of  Cook  county.  We  think  the  original  bill 
of  particulars  and  the  additional  bill  of 
particulars  were  in  proper  form,  and  that 
the  court  did  not  err  In  refusing  to  quash 
the  original  bill  of  particulars  or  any  part 
thereof,  or  in  permitting  tbe  additional  bill 
of  particulars  to  be  filed. 

We  also  think  that  the  state's  attorney  had 
the  same  right  to  read  in  his  opening  state- 
ment said  bills  of  particulars  to  the  jury  that 
he  had  to  read  to  them  the  indictment,  or  to 
state  to  them  the  specific  overt  acts  of  the 
plaintiff  in  error  and  his  co-conspirators 
which  the  people  would  rely  upon  to  sustain 
a  conviction,  and  that  the  court  did  not  err 
in  permitting  the  state's  attorney  to  incor- 
porate the  substance  of  said  bills  of  particu- 
lars in  his  opening  statement  by  reading  the 
same  to  the  jury ;  also  that  the  court  did  not 
commit  reversible  error  in  allowing  the  jury 
to  have  with  them  said  bills  of  particulars 
lu  the  Jury  room.  In  Dunn  v.  People,  172 
111.  582,  50  N.  E.  137,  it  was  held  that  wheth- 
er a  writing  should  be  delivered  to  the  jury 
upon  their  retirement  to  consider  their  ver- 
dict rested  largely  in  the  sound  discretion  and 
judgment  of  the  trial  court,  and  that  this 
court  would  not  reverse  a  trial  court  for  per- 
mitting the  jury  to  take  with  them  to  the 
Jury  room  a  written  Instrument  which  was 
properly  before  them,  unless  it  clearly  ap- 
peared that  the  action  of  the  trial  court  was 
prejudicial  to  the  accused  and  ought  not  to 
have  been  pursued. 

It  is  next  contended  that  the  trial  court 
erred  in  admitting  in  evidence  the  books 


of  account  of  the  Chicago  National  Bank, 
showing  that  the  funds  deposited  by  Charles 
H.  Bradley  and  John  E.  Seinwerth  in  said 
bank  to  the  private  account  of  the  plaintiff 
In  error  had  passed  to  the  private  account  of 
the  plaintiff  In  error  upon  the  books  of  the 
said  bank.  It  appeared,  from  the  testimony 
of  Bradley,  at  the  time  he  made  said  deposits 
he  presented,  to  the  officer  of  the  bank  receiv- 
ing such  deposits,  deposit  slips  showing  that 
the  funds  then  delivered  to  the  bank  by  him 
were  placed  in  said  bank  to  be  credited  to  the 
private  account  of  the  plaintiff  in  error. 
These  deposit  slips  were  produced  by  the 
cashier  of  said  bank  and  fully  identified,  and 
received  in  evidence.  The  cashier  then  pro- 
duced numerous  books  of  the  bank,  and  trac- 
ed the  entries  of  said  deposits  upon  the  sev- 
eral books  thus  produced  until  such  deposits 
were  credited  to  the  Individual  account  of  the 
plaintiff  in  error  in  the  books  of  said  bank. 
He  testified  that  the  books  produced  by  him 
were  books  kept  by  said  bank,  and  that  the 
entries  thereon  were  made  in  the  usual  and 
due  course  of  business  in  said  bank.  He  stat- 
ed, however,  that,  while  said  books  were 
under  his  control  and  general  supervision  as 
cashier  of  the  bank,  the  entries  made  therein 
were  not  made  by  him  personally,  but  were 
made  by  different  clerks  and  bookkeepers  in 
the  employ  of  tbe  bank;  that  tbe  bank  had 
ceased  doing  active  business;  and  that  said 
clerks  and  bookkeepers  were  not,  at  the 
time  of  the  trial,  in  the  employ  of  the  bank, 
but  were  living  in  different  places,  many  of 
them  being  in  foreign  states.  We  think  the 
books  of  the  bank,  when  taken  In  connection 
with  tbe  deposit  slips  and  the  testimony  of 
Bradley  and  the  cashier,  were  admissible  in 
evidence,  as  against  the  plaintiff  in  error,  for 
tbe  purpose  of  showing  that  the  money  de- 
posited by  Bradley  and  Seinwerth  in  said 
bank  was  credited  to  the  individual  account 
of  the  plaintiff  in  error.  Chisholm  v.  Bea- 
man  Machine  Co.,  160  111.  101,  43  N.  E.  796: 
Continental  Nat.  Bank  v.  First  Nat.  Bank, 
108  Tenn.  374,  68  S.  W.  497 ;  Nelson  v.  Bank, 
69  Fed.  805,  16  C.  C.  A.  425. 

It  is  further  contended  that  there  is  a  fatal 
variance  between  the  averments  of  the  in- 
dictment and  the  proofs  offered  in  support 
thereof.  The  indictment  averred  that  the 
plaintiff  in  error  conspired  "with  one  Charles 
H.  Bradley  and  with  divers  other  persons 
whose  names"  were  to  the  grand  jury  un- 
known. It  was  shown  upon  the  trial  that 
John  E.  Seinwerth,  who  was  chief  clerk  from 
July  1,  1904,  to  the  end  of  plaintiff  in  error's 
term  as  circuit  clerk  of  Cook  county,  was  a 
co-conspirator  of  the  plaintiff  in  error;  that 
John  E.  Seinwerth  appeared  before  the  grand 
jury  that  found  the  indictment  against  plain- 
tiff In  error  as  a  witness,  and  Informed  tbe 
grand  jury  that  his  name  was  John  E.  Sein- 
werth. The  evidence  of  Seinwerth  before  tbe 
grand  jury,  other  than  that  be  informed  tbe 
grand  jury  his  name  was  John  E.  Seinwerth, 
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toes  not  appear  In  this  record.  It  Is  said, 
lowever,  the  Inference  to  be  drawn  from  the 
anguage  of  the  indictment  is  that  the  grand 
ury  learned,  during  its  investigation,  who 
he  plaintiff  in  error's  co-conspirators  were, 
mt  did  not  learn  their  names,  and,  as  John 
j.  Seinwerth  was  a  co-conspirator,  the  grand 
ury  must  have  known  that  fact,  and  when 
hey  averred  In  the  indictment  returned 
gainBt  plaintiff  in  error  that  they  did  not 
:now  his  name  they  made  a  mistake  of  fact, 
nd  as  they  knew  he  was  a  co-conspirator  of 
he  plaintiff  In  error,  and  knew  his  name 
vhen  they  framed  the  indictment,  there  is  a 
aria  nee  between  the  Indictment  and  the 
•roof,  and  that  the  conviction  cannot  be  sust- 
ained. We  do  not  agree  with  this  reasoning. 
There  is  no  evidence  in  this  record  tending 
o  show  that  the  grand  jury  knew  John  E. 
Seinwerth  was  a  co-conspirator  of  the  plaln- 
iff  In  error,  and  when  they  say  in  the  Indlct- 
aent  that  the  plaintiff  in  error  conspired 
vith  Charles  H.  Bradley,  "and  with  divers 
•ther  persons  whose  names"  were  to  the 
;rand  jurors  unknown,  we  think  the  lnfer- 
nce  clearly  Is  that  they  did  not  know  that 
'ohn  E.  Seinwerth  was  a  co-conspirator  of 
ilaintiff  In  error,  or,  as  they  knew  his  name, 
hey  would  have  charged  him  in  the  lndict- 
nent  by  naming  him  as  a  co-conspirator  of 
ilaintiff  in  error.  In  other  words,  had  the 
:rand  Jury  been  informed  of  the  fact  that 
'ohn  E.  Seinwerth  was  a  co-conspirator,  and 
ilso  of  his  name,  they  would  have  charged 
ilm  in  the  indictment  by  name  as  a  co-con- 
plrator  with  the  plaintiff  in  error;  but,  as 
hey  failed  to  charge  him  as  a  co-consplrator 
•y  name  in  the  indictment,  the  Inference  is 
hey  did  not  know  he  was  a  co-consplrator 
vith  plaintiff  in  error  at  the  time  they  fram- 
d  the  indictment.  We  think,  therefore,  It 
annot  be  said  upon  this  record  that  the 
xand  jury  knew  John  E.  Seinwerth  was  a 
o-conspirator  of  the  plaintiff  in  error  at  the 
ime  they  found  the  indictment  against  plain- 
lff  in  error  upon  which  he  was  placed  upon 
rial.  We  therefore  are  of  the  opinion  there 
vas  no  variance  between  the  indictment  and 
he  proofs. 

It  is  next  urged  that  the  offense,  at  the 
ime  the  indictment  was  found,  was  barred 
>y  the  statute  of  limitations.  The  Indictment 
eas  returned  on  April  28,  1906,  and,  as  the 
lerlod  of  limitation  is  18  months,  it  was  nec- 
ssary  to  show  that  the  conspiracy  existed 
,fter  October  28,  1904.  The  evidence  shows 
hat  the  pay  roll  for  October,  1904,  which  was 
Lated  October  31,  1904,  and  the  pay  roll  for 
November,  1904,  which  was  dated  November 
1904,  of  the  circuit  clerk's  office  of  Cook 
ounty,  contained  fictitious  names  upon  which 
warrants  issued  by  the  comptroller  of  Cook 
ounty,  which  were  received  by  Bradley  and 
Seinwerth,  and  collected  of  the  county  treas- 
trer  of  Cook  county  by  them,  and  deposited 
n  the  Chicago  National  Bank  to  the  credit 
pf  the  plaintiff  in  error's  private  account  In 


this  state,  regardless  of  what  the  rule  may  be 
in  other  states,  In  prosecutions  for  conspira- 
cy the  statute  of  limitations  does  not  begin 
to  run  from  the  time  the  conspiracy  was  en- 
tered into,  but  it  commences  to  run  from  the 
commission  of  the  last  overt  act  In  further- 
ance of  the  object  of  the  conspiracy.  Ochs  v. 
People,  124  111.  399,  16  N.  E.  602.  Here  the 
last  overt  act  in  furtherance  of  the  conspiracy 
was  within  18  months  of  the  date  of  the  re- 
turn of  the  indictment;  hence  the  offense 
was  not  barred  by  the  statute  of  limitations. 

It  is  urged  that  the  conspiracy  between 
the  plaintiff  in  error  and  Charles  H.  Bradley 
and  the  conspiracy  between  the  plaintiff  in 
error  and  John  E.  Seinwerth  were  separate 
and  distinct  conspiracies.  From  the  time 
plaintiff  in  error  qualified  as  circuit  clerk, 
down  to  June  30, 1904,  John  E.  Seinwerth  had 
not  entered  Into  said  conspiracy.  On  July  1, 
1904,  he  became  chief  clerk  under  the  plain- 
tiff In  error,  and  Charles  H.  Bradley  acted 
thereafter  as  a  deputy  clerk.  Bradley,  how- 
ever, remained  in  the  office  of  the  plaintiff  in 
error  and  assisted  in  making  out  the  ficti- 
tious pay  rolls,  obtaining  the  fictitious  war- 
rants, and  procuring  the  money  from  the 
county  treasury  of  Cook  county  thereon. 
John  E.  Seinwerth  during  that  period  was 
also  engaged  with  the  plaintiff  In  error  and 
Charles  H.  Bradley,  through  fictitious  pay 
rolls  and  otherwise,  in  wrongfully  obtaining 
money  from  the  county  treasurer  of  Cook 
county.  No  new  conspiracy  was  formed,  but 
John  E.  Seinwerth  entered  Into  the  conspira- 
cy which  had  already  been  formed.  Every 
person  entering  into  a  conspiracy  already 
formed  Is  deemed,  in  law,  a  party  to  all  acts 
done  by  any  of  the  other  parties,  before  or 
afterwards,  In  furtherance  of  the  common  de- 
sign.  Ochs  v.  People,  supra.  . 

It  is  also  urged  that  the  fees  of  the  office 
of  circuit  clerk  of  Cook  county  belonged  to 
the  plaintiff  in  error  for  the  eight  years  he 
was  circuit  clerk,  and  that  he  could  not  con- 
spire with  Bradley,  nor  with  Bradley  and 
Seinwerth,  to  obtain  by  false  pretenses  his 
own  money.  Under  the  provisions  of  section 
31  of  chapter  53  of  Hurd's  Revised  Statutes  of 
1905  the  fees  earned  In  the  office  of  the  cir- 
cuit clerk  of  Cook  county  were  the  property 
of  Cook  county,  and  not  the  property  of  the 
plaintiff  in  error.  Especially  was  this  true 
after  said  fees  had  been  paid  over  to  the 
county  treasurer  of  Cook  county  by  the  plain- 
tiff In  error.  It  was  the  custom  in  Cook 
county,  during  the  term  of  service  of  the 
plaintiff  in  error  for  the  clerk  of  the  circuit 
court  to  pay  to  the  county  treasurer,  by  check, 
a  sufficient  amount  to  satisfy  the  salary  ac- 
count of  his  office,  and  for  the  county  treas- 
urer to  pay  the  salary  account  of  said  cir- 
cuit clerk's  office  upon  warrants  drawn  upon 
the  county  treasurer  by  the  county  comptrol- 
ler. 

It  Is  next  urged  that  the  evidence  does  not 
establish  the  guilt  of  the  plaintiff  In  error 
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beyond  a  reasonable  doubt   If  the  witnesses 

of  the  people  whose  testimony  is  not  contra- 
dicted are  to  be  believed,  then  the  plaintiff 
In  error  and  Charles  H.  Bradley,  from  some 
time  in  the  year  1807  up  to  June  80, 1904,  and 
the  plaintiff  in  error  and  Charles  H.  Bradley 
and  Jobn  E.  Selnwerth  from  July  1,  1904,  to 
December  4, 1904,  systematically  robbed  Cook 
county  by  foisting  upon  the  comptroller  and 
treasurer  of  said  county  padded  pay  rolls. 
The  question  whether  the  witnesses  for  the 
people,  corroborated  as  they  were  by  the  pro- 
duction of  the  false  pay  rolls  prepared  by  the 
plaintiff  in  error  and  his  chief  clerks,  the  war- 
rants wrongfully  obtained  from  the  county 
comptroller  based  upon  fraudulent  pay  rolls, 
and  the  books  of  the  Chicago  National  Bank, 
were  to  be  believed,  was  a  question  for  the 
Jury;  and,  the  Jury  having  found  the  plain- 
tiff in  error  guilty  upon  what  we  think 
amounted  to  conclusive  evidence  of  his  guilt, 
we  are  not  disposed  to  further  consider  the 
question  as  to  whether  or  not  the  evidence 
established  his  guilt  beyond  a  reasonable 
doubt 

It  is  next  contended  that  the  court  erred 
in  overruling  plaintiff  in  error's  challenge  for 
cause  to  two  jurors,  and  forcing  the  plaintiff 
In  error  to  challenge  said  jurors  peremptorily, 
by  means  whereof,  it  is  said,  two  of  plain- 
tiff In  error's  peremptory  challenges  were 
wrongfully  taken  from  him.  The  jurors  re^ 
ferred  to  both  stated  upon  their  voir  dire 
examination  that  they  knew  nothing  of  the 
cause,  other  than  what  they  had  read  In  the 
newspapers  with  reference  thereto,  from 
which  they  had  formed  opinions  which  they 
had  not  expressed;  but  regardless  of  what 
they  had  read,  they  were  of  the  opinion  they 
could  give  the  plaintiff  in  error  a  fair  and 
impartial  trial  upon  the  law  and  the  evidence. 
We  do  not  think  that  either  of  said  jurors 
disclosed  cause  for  challenge,  and  are  of  the 
opinion  the  court  did  not  commit  error  in 
holding  they  were  competent  jurors.  Wilson 
v.  People,  94  111.  299;  Smith  v.  Eames,  3 
Scam.  70,  80  Am.  Dec.  515;  Spies  v.  People, 
322  111.  1  (particular  page  261)  12  N  E.  805, 
991,  17  N.  E.  898,  3  Am.  St.  Rep.  320;  Id., 
128  U.  S.  131,  8  Sup.  Ct  21,  22,  31  L.  Ed.  80. 

It  is  also  urged  that  the  state's  attorney 
went  outside  of  the  record  in  his  closing  ar- 
gument to  the  jury.  We  have  read  the  clos- 
ing argument  of  the  state's  attorney,  and  do 
not  think  it  susceptible  of  the  construction 
put  upon  it  by  counsel  for  plaintiff  in  error. 
In  any  event  we  are  of  the  opinion  that 
nothing  occurred  during  the  closing  argument 
of  the  state's  attorney  which  should  work  a 
reversal  of  the  case. 

It  Is  Anally  contended  that  the  court  misdi- 
rected the  jury  as  to  the  law  of  the  case  and 
refused  proper  instructions  offered  upon  be- 
half of  the  plaintiff  In  error.  We  have  care- 
fully examined  the  instructions  given  and  re- 
fused, and  are  of  the  opinion  the  jury  were 
fairly  instructed  as  to  the  law  governing  this 


case.  The  given  Instructions  of  the  people 
complained  of,  and  those  of  the  plaintiff  in 
error  refused,  relate  to  the  questions  consid- 
ered in  this  opinion ;  those  given  in  favor  of 
the  people  being  in  accord  with  the  views 
herein  expressed,  and  those  of  the  plaintiff 
In  error  refused  being  opposed  to  the  views 
herein  expressed. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(230  I1L  662.) 

CHICAGO  CONSOL.  TRACTION  CO.  T. 
MAHONEY. 

(Supreme  Court  of  Illinois.  Oct.  23,  1907.  Re- 
hearing Denied  Dec  10,  1907.) 

JL  Cabbiehs— Action  fob  Ejecting  Passen- 
ger—Instruction. 

In  an  action  for  ejecting  a  passenger,  an 
instruction  that  if  the  conductor  ejected  plain- 
tiff, and  used  more  force  than  was  reasonably 
necessary,  and  "thereby"  wantonly  and  mali- 
ciously injured  and  humiliated  her,  as  charged, 
the  jury  should  find  for  her,  was  not  objection- 
able as  declaring  the  use  of  more  than  reason- 
ably necessary  force  to  be  of  itself  a  wanton 
and  malicious  injury  and  humiliation. 

2.  Assault  —  Exemplary   Damages  —  Who 

Pbopeb. 

To  authorize  exemplary  or  vindictive  dam- 
ages for  an  assault,  either  malice,  violence,  op- 
pression, or  wanton  recklessness  must  appear 
The  assault  must  partake  of  a  criminal  or  wan 
ton  nature,«and  if  made  with  considerable  prov 
ocation,  and  without  malice,  yet  if  it  is  of  » 
wanton,  gross,  and  outrageous  character,  it  will 
authorize  exemplary  damages. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  §  54.] 

8.  Same — Malice — Inference. 

Malice  being  a  question  of  fact,  it  la  on 
necessary  to  prove  express  malice  in  an  action 
for  an  assault,  since,  if  it  appears  that  defend- 
ant has  acted  with  wanton,  willful,  or  reckless 
disregard  of  plaintiff's  rights,  malice  will  be  in- 
ferred. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  4,  Assault  and  Battery,  5  30.] 

4.  Cabbiers— Action  fob  Ejecting  Passen- 
ger—Instructions. 

In  an  action  for  ejecting  a  passenger,  in- 
structions that,  though  plaintiff  failed  or  re- 
fused to  give  the  conductor  a  transfer  or  cash 
fare,  the  carrier  could  not  wantonly  or  mali- 
ciously injure  her,  or  use  force  not  reasonably 
necessary  in  ejecting  her;  that  she  could  re- 
cover if  the  conductor  ejected  or  attempted  to 
eject  her,  and  used  more  force  than  was  reason- 
ably necessary,  and  thereby  wantonly  and  mali- 
ciously injured  and  humiliated  her,  as  charged ; 
and  that  if  the  conductor  without  provocation 
assaulted  and  injured  her,  as  charged,  and  such 
assault  was  malicious,  aggravated,  and  wanton, 
and  resulted  in  physical  injury  to  plaintiff  with- 
out her  fault,  and  if  justice  and  the  public  good 
required  it,  the  jury  could  allow  exemplary  dam- 
ages—plainly told  the  jury  that  malice,  or  such 
wanton  recklessness  as  amounted  to  malice, 
must  be  proved  before  exemplary  damages  could 
be  awarded. 

5.  Assault— Exemplary  Damages. 

In  an  action  for  a  malicious,  aggravated, 
and  wanton  assault,  exemplary  damages,  partly 
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0  compensate  plaintiff,  and  partly  to  punish  de- 
fendant, may  be  awarded. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
r'ol.  4,  Assault  and  Battery,  §  54.] 

}.  Same— Province  of  Juby. 

In  an  action  for  a  malicious,  aggravated, 
»nd  wanton  assault,  the  court  must  determine 
whether  the  evidence  tends  to  show  facts  war- 
ranting exemplary  damages;  but  the  amount 
recoverable  as  a  punishment  is  for  the  jury  in 
:he  first  instance,  subject  to  review  by  the  court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
rail.  4,  Assault  and  Battery,  §  56.] 

T.  Appeal— Harmless  Error— Instructions. 
In  an  action  against  a  carrier  for  ejecting 

1  passenger,  any  error  in  instructing,  "when  it 
s  said  in  these  instructions"  that  plaintiff  must 
lave  exercised  ordinary  or  reasonable  care  at 
tnd  before  the  "accident,  it  means  that  she  was 
required  to  exercise  such  care  as  a  reasonably 
prudent  person  would  have  used  under  the  same 
?ircumstances."  there  being  no  other  instruction 
referring  to  the  care  required  of  plaintiff,  was 
larmlcss  to  defendant. 

i.  Carriers— Action  fob  Ejecting  Passen- 
ger—Instructions. 

In  an  action  against  a  carrier  for  assault- 
ng  and  ejecting  a  passenger,  instructions  re- 
juested  by  defendant  to  the  effect  that,  if  the 
>assenger  failed  to  pay  her  fare  or  present  a 
ransfer,  the  conductor  could  eject  her,  were 
>roper!y  modified  by  the  words  "subject  to  the 
imitations  elsewhere  laid  down  in  these  instruc- 
ions" :  such  limitations  referring  to  the  car- 
der's duty  not  to  eject  her  recklessly,  etc 

).  Evidence— ;Res  Gestx. 

In  an  action  against  a  street  car  company 
'or  ejecting  a  passenger,  who  refused  to  pay  her 
'arc  or  present  a  transfer,  having  dropped  her 
ransfer  on  the  step,  evidence  that  when  she 
>oarded  the  car  witness  saw  the  transfer  on  the 
itep  and  that  the  conductor  looked  at  it  was  ad- 
nissible  as  part  of  the  res  gestw. 

TEd.  Note.— For  cases  In  noint,  see  Cent.  Dig. 
rol.  20,  Evidence,  §§  330-350.] 

10.  Pleading— Waives  of  Objection— Aid- 
es by  Verdict. 

An  objection  that  a  declaration  is  partly 

n  trespass  and  partly  in  case  cannot  be  made 

:fter  a  plea  of  general  Issue  and  verdict. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

ol.  30,  Pleading,  §§  1451-1477.] 

Appeal  from  Appellate  Conrt,  First  District, 
>n  Appeal  from  Circuit  Court,  Cook  County; 
jockwood  Honore,  Judge. 

Action  by  Tillie  Maboney  against  the 
Chicago  Consolidated  Traction  Company. 
?roni  a  judgment  of  the  Appellate  Court,  af- 
lrmlng  a  judgment  for  plaintiff,  defendant 
ippeals.  Affirmed. 

Appellee  was  a  passenger  on  the  Ashland 
Avenue  line  of  appellant  on  March  3,  1002. 
She  paid  her  fare  and  secured  a  transfer  en- 
itling  her  to  ride  upon  a  north-bound  South- 
>ort  Avenue  car,  in  Chicago.  She  boarded 
men  a  car  at  Lincoln  avenue,  and  In  so  doing 
tccldentally  dropped  her  transfer  on  the  back 
itep,  where  It  remained  for  a  time  until  it 
vas  blown  Into  the  street.  Two  other  ladles 
>oarded  this  car  at  the  same  time  she  did. 
rVhen  the  conductor  came  for  appellee's  fare 
here  was  some  dispute,  which  ended  by  her 
>eing  put  off  the  car  with  more  or  less  assis- 
ance  from  the  conductor.  The  testimony  as 
o  what  was  said  and  the  amount  of  force 


used  by  the  conductor  is  conflicting.  The  tes- 
timony of  appellee  and  two  of  the  other  lady 
passengers  is  to  the  effect  that  the  conductor 
told  appellee  she  was  a  "damned  liar,"  with 
reference  to  her  statement  that  she  had  lost 
her  transfer,  or  as  to  her  statement  or  ques- 
tion to  him  concerning  his  having  It;  also 
that  he  grabbed  her  violently  by  the  arm  and 
shoved  her  to  the  platform  and  off  the  car; 
that  he  pushed  her  In  the  back  at  the  time 
she  was  stepplug  off.  The  testimony  on  behalf 
of  appellant  by  another  lady  passenger,  and 
by  the  conductor  and  motorinan,  Is  to  the 
effect  that  the  conductor  did  not  use  force  in 
putting  appellee  off  the  car;  that  he  told 
her  she  must  produce  her  transfer,  pay  her 
fare,  or  get  off;  that  be  took  her  by  the  arm. 
or  put  his  hand  on  her  shoulder  when  she 
got  up  from  the  seat,  but  did  not  use  force, 
and  that  she  walked  to  the  rear  of  the  car 
and  stepped  to  the  ground  without  assistance; 
that  he  did  not  call  her  a  damned  liar,  or  use 
other  Insulting  terms;  that  she  stated  that 
if  he  put  her  off  the  car  she  would  make 
trouble  for  him — that  she  had  influential 
friends.  It  appears  from  the  testimony  of  the 
witnesses  on  both  sides  that  the  car  was 
either  stopped  at  the  time  appellee  stepped 
off,  or  was  going  slowly;  also,  that  after  the 
conductor  told  her  she  must  get  off,  and  be- 
fore she  actually  did  leave,  she  sat  down  be- 
side one  of  the  passengers  to  get  her  name 
and  address,  which  she  wrote  on  a  card  taken 
from  her  pocketbook  for  that  purpose.  There 
is  testimony  also  to  the  effect  that  the  con- 
ductor's attention  was  called  to  the  fact  that 
the  transfer  was  dropped  on  the  step  of  the 
car  at  the  time  that  occurred,  by  one  of  the 
lady  passengers  who  got  on  at  the  same  time 
appellee  did,  and  that  the  conductor  smiled, 
but  did  nothing  more.  He  testified  he  saw  a 
lady  pointing  to  something,  but  did  not  know 
what  she  was  pointing  at  Appellee  testified 
that  her  arm  became  black  and  blue  the  next 
day  where  the  conductor  grasped  It,  ami 
remained  in  that  condition  from  10  to  14  days, 
and  that  during  that  time  the  least  excite- 
ment caused  her  to  fall  into  a  faint;  that 
she  was  hysterical  at  times  during  that  10 
to  14  days,  and  very  nervous,  but  before  the 
occurrence  had  never  fainted  or  been  hyster- 
ical. The  testimony  of  the  family  physician, 
as  well  as  that  of  a  sister-in-law,  tends  to  con- 
firm appellee's  statement  as  to  the  conditlou 
of  her  arm,  as  well  as  to  her  hysterical  and 
nervous  condition,  after  the  occurrence.  Ap-. 
pellee  testified  that  she  had  suffered  from  an 
attack  of  appendicitis  shortly  before  the  ac- 
cident, though  an  operation  was  not  per- 
formed, and  that  this  was  the  first  day  she 
had  been  out  after  that  sickness.  In  this 
statement  she  was  corroborated  by  her  sister- 
in-law.  It  appears  from  the  evidence  that 
appellee  walked  back  several  blocks  after  she. 
got  off  the  car,  to  pick  up  the  transfer;  that 
she  went  early  the  next  day  to  the  offices  of 
appellant  to  make  complaint  against  the  con-. 
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ductor;  and  that  she  went  to  see  her  lawyer 
at  his  offices  downtown  before  noon  of  the 
next  day.  Upon  a  trial  in  the  circuit  court 
the  jury  returned  a  verdict  of  $1,250  against 
appellant  The  Appellate  Court  affirmed  the 
judgment,  and  the  case  is  now  brought  here 
for  review. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellant  Orrih 
O'Brien  and  A.  A.  McKinley,  for  appellee. 

CARTER,  J.  (after  stating  the  facts  as 
above).  Counsel  for  appellant  admit  that  on 
controverted  questions  of  fact  including  the 
amount  of  damages,  the  judgment  of  the  Ap- 
pellate Court,  affirming  that  of  the  trial  court 
is  conclusive  on  this  appeal,  but  insist  that 
aa  the  evidence  is  close  and  doubtful,  this 
court  should  carefully  scrutinize  the  rulings 
as  to  the  admission  of  evidence  and  see  if 
the  instructions  state  accurately  the  principles 
of  law  applicable  to  the  case.  Kaenders  v. 
Montague,  180  111.  300,  54  N.  E.  321 ;  Chicago 
A  Eastern  Illinois  Railroad  Co.  v.  Heerey,  203 
111.  492,  68  N.  E.  74;  Chicago,  Rock  Island  & 
Pacific  Railway  Co.  v.  Steckman,  224  111.  500, 
70  N.  E.  602. 

The  main  contention  of  appellant  is  that 
there  was  error  in  the  giving  of  the  fourth 
and  fifth  instructions  for  appellee.  These 
instructions  read  as  follows: 

(4)  "The  court  instructs  you  that  "though 
you  may  believe,  from  the  evidence,  that  the 
plaintiff  failed  or  refused  to  give  the  con- 
ductor a  transfer  or  a  cash  fare,  the  defend- 
ant still  owed  her  the  duty  not  to  wantonly 
or  maliciously  injure  her,  and  not  to  use 
more  force  than  was  reasonably  necessary  in 
order  to  eject  her  from  the  car.  Therefore, 
if  you  believe,  fom  the  evidence,  that  the  de- 
fendant's conductor  in  charge  of  said  car, 
acting  within  the  scope  of  his  employment, 
ejected  or  attempted  to  eject  the  plaintiff 
from  said  car,  and  that  In  so  doing  he  used 
more  force  than  was  reasonably  necessary  in 
order  to  eject  her,  and  thereby  wantonly  and 
maliciously  Injured  and  humiliated  her,  as 
charged  in  the  declaration,  you  should  find 
the  defendant  guilty. 

(5)  "The  jury  are  instructed  that  If  you  be- 
lieve, from  the  evidence,  that  defendant's  con- 
ductor, while  acting  for  the  defendant  In  the 
scope  of  his  employment  without  provoca- 
tion assaulted  and  injured  the  plaintiff,  as 
charged  in  the  declaration,  and  that  such  as- 
sault was  a  malicious,  aggravated,  and  wau- 
ton  one,  and  resulted  in  physical  Injury  to 
the  plaintiff,  without  fault  on  her  part,  and 
if  the  jury  further  believe,  from  the  evidence, 
that  justice  and  the  public  good  require  It, 
then  the  law  Is  that  the  jury  are  not  confined 
in  their  verdict  to  the  actual  damages  proven, 
if  any;  but  they  may  give  exemplary  dam- 
ages, not  only  to  compensate  the  plaintiff,  but 
to  punish  the  defendant  and  to  deter  others 
from  the  commission  of  like  offenses." 


The  contention  is  that  the  use  of  the  word 
"thereby"  in  instruction  4  made  that  Instruc- 
tion declare  that  the  use  of  more  than  rea- 
sonably necessary  force  in  and  of  itself  con- 
stituted a  wanton  and  malicious  Injury  and 
humiliation  of  the  plaintiff.  Giving  this  in- 
struction its  ordinary  and  reasonable  gram- 
matical construction,  it  does  not  support  ap- 
pellant's contention.  It  stated  that  if,  In 
using  such  force,  the  conductor  wantonly  and 
maliciously  injured  and  humiliated  her,  as 
charged  in  the  declaration,  etc.  The  declara- 
tion charges  that  the  conductor  "wantonly 
and  maliciously  assaulted  the  plaintiff,  and 
called  her  a  liar  and  other  abusive  and  hu- 
miliating names  and  epithets,  with  profane 
language,  and  he  then  and  there  forcibly, 
maliciously,  and  with  undue  violence  seized 
the  plaintiff,  and  dragged  and  pushed  her, 
and  forcibly  ejected  her  from  said  car."  The 
Instruction  did  not  tell  the  Jury,  as  contended 
by  appellant  that  the  use  of  more  force  than 
was  necessary  was  a  wanton  and  malicious 
injury  and  humiliation,  but  left  it  to  the  jury 
to  find,  from  the  evidence,  if  it  was  such  a 
wanton  and  malicious  Injury  and  humiliation 
as  was  charged  in  the  declaration. 

The  rule  is  "that  to  authorize  the  giving 
of  exemplary  or  vindictive .  damages,  either 
malice,  violence,  oppression,  or  wanton  reck- 
lessness must  mingle  in  the  controversy.  The 
act  complained  of  must  partake  of  a  criminal 
or  wanton  nature."  City  of  Chicago  Mar- 
tin, 40  111.  241,  05  Am.  Dec.  500.  If  the  as- 
sault be  made  with  considerable  provocation 
and  without  malice,  yet  if  it  is  of  a  wanton, 
gross,  and  outrageous  character,  it  will  au- 
thorize exemplary  damages.  Drohn  v.  Brew- 
er, 77  111.  280;  Gartside  Coal  Co.  v.  Turk,  147 
111.  120.  35  N.  E.  467.  Malice  being  a  ques- 
tion of  fact  and  for  the  consideration  of  the 
juiy,  it  is  not  necessary  that  express  malice 
should  be  proved.  If  it  appears  that  the  par- 
ty has  acted  with  a  wanton,  willful,  or  reck- 
less disregard  of  "the  rights  of  the  plaintiff, 
malice  will  be  inferred.  Farwell  v.  Warren, 
51  111.  467;  Donnelly  v.  Harris,  41  111.  126;  1 
Sedgwick  on  Damages  (8th  Ed.)  §§  363-368, 
inclusive;  12  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  23. 

Under  these  authorities  we  cannot  see  how 
it  is  possible  to  place  a  reasonable  construc- 
tion upon  instruction  4  that  would  have  mis- 
led the  jury.  It  contains  nothing  about  ex- 
emplary damages,  and  therefore,  considered 
alone,  the  Jury  could  not  have  been  misled. 
This  is  admitted  by  appellant ;  but  It  is  most 
urgently  insisted  that,  taken  in  connection 
with  instruction  5,  the  jury  would  be  misled 
into  giving  such  damages,  if  they  believed 
that  the  appellant  used  unnecessary  force  In 
ejecting  plaintiff  from  the  car.  The  instruc- 
tions must  be  considered  as  a  series.  If  it  be 
assumed  that  the  Jury  considered  Instruction* 
4  and  5  together,  then  It  must  also  be  as- 
sumed that  they  considered  Instruction  19. 
given  for  appellant  along  with  the  other  in- 
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structions;  and  said  instruction  19  states  the 
rule  as  contended  for  by  appellant— that,  even 
:hough  the  Jury  believed  that  defendant  was 
nillty  of  negligence,  yet  It  could  not  be  found 
;uilty  "unless  the  plaintiff  shows,  by  a  pre- 
ponderance of  the  evidence,  that  the  act  com- 
plained of  by  plaintiff  was  willful,  wanton,  or 
nalicious."  Instructions  4  and  5,  considered 
>y  themselves,  plainly  told  the  jury  that 
nalice,  or  such  wanton  recklessness  as 
imounted  to  malice,  must  be  proved  In  order 
o  render  a  verdict  against  appellant  for  ex- 
■mplary  damages. 

Appellant  also  contends  that  instruction  5, 
is  worded,  erroneously  permitted  a  double  as- 
iessment  of  exemplary  damages,  partly  to 
compensate  the  plaintiff  and  partly  to  punish 
he  defendant  The  decisions  are  not  In  en- 
:lre  harmony  on  the  question  whether,  In 
iuch  cases,  exemplary  damages  are  only  In- 
cidental to  compensatory  damages ;  but,  what- 
;ver  may  be  the  first  or  controlling  consldera- 
;ion,  it  is  evident  "that  the  theory  of  exemp- 
ary  damages  involves  a  blending  of  the  inter- 
ests of  society  in  general  with  those  of  the 
iggrleved  Individual  In  particular."  12  Am. 
fe  Eng.  Ency.  of  Law  (2d  Ed.)  p.  7;  Cook  v. 
3111s,  6  Hill  (N.  Y.)  466,  41  Am.  Dec.  757.  In 
his  last  case  it  was  held  that  exemplary 
iamages  and  a  fine  imposed  in  the  name  of 
he  people  depended  on  the  same  principle; 
hat  both  are  penal,  and  intended  to  deter 
>thers  from  the  commission  of  a  like  crime, 
n  McNamara  v.  King,  2  Gilman,  432,  436, 
his  court  said:  "In  this  class  of  cases  the 
ury  may  give  exemplary  damages,  not  only 
o  compensate  the  plaintiff,  but  to  punish  the 
lefendant."  In  Ousley  v.  Hardin,  23  III.  403, 
ve  held  that  the  "jury  may  give  smart  money 
n  the  shape  of  heavy  damages,  not  as  com- 
pensation alone  for  the  injury  received,  but 
is  punishment  to  the  defendant  who  did  -the 
vrong."  See,  also,  Illinois  &  St.  Louis  Rall- 
oad  Co.  v.  Cobb,  68  111.  53;  Cutler  v.  Smith. 
>7  111.  252;  Grable  v.  Margrave,  3  Scam.  372, 
*  Am.  Dec.  88;  City  of  Chicago  v.  Martin, 
mpra;  Welch  v.  Ware,  32  Mich.  77;  Brown  v. 
jwineford,  44  Wis.  282,  28  Am.  Rep.  582. 

It  is  also  objected  that  this  instruction  sub- 
nits  to  the  jury,  to  be  found  from  the  evi- 
lence,  whether  "justice  and  public  good  re- 
lulre"  that  exemplary  damages  be  assessed, 
md  it  Ls  insisted  that  the  question  whether 
'justice  and  public  good  require"  exemplary 
Iamages  is  one  of  law,  and  not  one  of  fact  to 
>e  submitted  to  the  jury.  In  Hazard  v. 
[srael,  1  Bin.  (Pa.)  240,  2  Am.  Dec.  438,  it 
vas  stated  that  In  vindictive  actions  "it  Is  al- 
vays  given  In  the  charge  to  the  Jury  that 
hey  are  to  inflict  damages  for  example's  sake 
tnd  by  way  of  punishing  the  defendant."  In 
L  Sedgwick  on  Damages  (8th  Ed.)  p.  351,  the 
tuthor  says  that  it  has  been  laid  down  as  a 
general  rule  "that  with  a  view  to  promote 
he  peace  and  quiet  of  society  and  to  protect 
•very  one  In  the  full  enjoyment  of  his  rights 
:he  Jury  are  at  liberty  to  give  exemplary  or 


vindictive  damages."  In  Day  v.  Woodworth, 
13  How.  (U.  S.)  363,  14  L.  Ed.  181,  the  Su- 
preme Court  of  the  United  States  held  that  in 
cases  of  trespass,  where  the  injury  is  wanton 
and  malicious,  the  court  would  permit  juries 
to  add  to  the  measured  compensation  of  the 
plaintiff  something  further  by  way  of  pun- 
ishment, or  by  way  of  example,  as  smart 
money;  that  this  has  always  been  left  to 
the  discretion  of  the  jury,  as  the  degree  of 
punishment  to  be  thus  Inflicted  must  depend 
on  the  peculiar  circumstances  of  each  case. 
In  Voltz  v.  Blackmar,  64  N.  Y.  440,  it  was 
held  that  in  such  cases  the  jury,  In  fixing 
damages,  "may  disregard  the  rule  of  compen- 
sation, and  beyond  that  may,  as  a  punishment 
to  the  defendant  and  as  a  protection  to  so- 
ciety against  the  violation  of  personal  rights 
and  social  order,  award  such  additional  dam- 
ages as  in  their  discretion  they  may  deem 
proper."  In  Wabash,  St  Louis  &  Pacific  Rail- 
way Co.  v.  Rector,  104  111.  296,  it  was  held 
error  to  instruct  the  jury  that  the  party  was 
entitled  to  vindictive  damages  as  a  matter  of 
right ;  it  being  held  that  the  question  of  such 
damages  was  not  a  question  for  the  court  but 
for  the  jury.  This  same  doctrine  was  ap- 
proved in  Harrison  v.  Ely,  120  111.  83,  11  N. 
E.  334,  and  Consolidated  Coal  Co.  v.  Haenni, 
146  111.  614,  35  N.  E.  162.  It  is  for  the  court 
to  determine  whether  the  evidence  tends  to 
show  facts  which  warrant  such  damages. 
The  sufficiency  of  the  facts  is  for  the  jury. 
The  amount  which  may  be  recovered  as  a 
punishment  is  for  the  Jury  in  the  first  in- 
stance, but  subject  to  review  by  the  court.  2 
Sutherland  on  Damages  (3d  Ed.)  §  402.  In 
Foote  v.  Nichols,  28  111.  486,  an  Instruction 
substantially  iu  the  form  of  said  instruction 
5  was  approved  by  this  court,  and  the  lan- 
guage complained  of,  namely,  the  jury  "may 
give  exemplary  damages,  not  only  to  com- 
pensate the  plaintiff  but  to  punish  the  de- 
fendant," was  used,  and  the  Instruction  held 
correct  Manifestly,  on  principle  and  from 
the  authorities,  the  question  as  to  how  much 
exemplary  damages  shall  be  allowed  on  the 
grounds  of  justice  and  public  policy  must  in 
the  first  instance  be  left  to  the  jury. 

Complaint  is  also  made  that  the  second  in- 
struction given  for  appellee  was  misleading 
as  not  being  applicable  to  the  facts  in  the 
case.  That  Instruction  reads:  "(2)  When  it 
Is  said  in  these  instructions  that  the  plaintiff 
must  have  been  in  the  exercise  of  ordinary  or 
reasonable  care  at  and  before  the  time  of  the 
accident,  it  means  that  she  was  required  to 
exercise  such  care  as  a  reasonably  prudent 
person  would  use  under  the  same  circumstan- 
ces." None  of  the  other  Instructions  given 
refer  in  any  way  to  the  care  that  must  be 
exercised  by  the  plaintiff,  and  the  word  "ac- 
cident" is  not  an  apt  term  for  the  ejecting  of 
plaintiff  from  the  car.  However,  we  cannot 
see  how  it  misled  the  Jury.  If  they  under- 
stood anything  from  it  that  was  applicable 
to  the  case,  it  doubtless  was  that  In  order  to 
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recover  she  must  have  been  in  the  exercise  of 
ordinary  and  reasonable  care  when  ejected 
from  the  car.  If  she  was  ejected  maliciously, 
recklessly,  and  wantonly,  this  would  be  more 
than  the  law  would  require.  The  giving  of 
this  instruction,  at  the  most,  was  harmless 
error. 

Complaint  is  also  made  of  the  modification 
by  the  court  of  the  appellant's  instructions 
6  and  7.  These  Instructions,  when  presented 
to  the  court,  stated,  in  substance,  that  If  the 
jury  believe,  from  the  evidence,  that  when  the 
conductor  demanded  a  fare  appellee  failed  to 
pay  her  fare  or  produce  a  transfer  entitling 
her  to  passage,  "then  the  conductor  had  a 
legal  right  to  eject  her  from  said  car."  The 
trial  judge  added,  Immediately  after  the 
words  just  quoted  in  each  instruction,  the 
words,  "subject  to  the  limitation  elsewhere 
laid  down  in  these  instructions."  The  in- 
structions as  first  drawn  were  faulty  in  not 
stating  the  manner  in  which  the  conductor 
could  legally  eject  her  from  the  car.  On  the 
facts  in  this  case,  had  those  instructions  been 
given  without  modification,  the  Jury  might 
well  have  thought  them  to  mean  that  the  con- 
ductor would  have  a  legal  right  to  eject  her, 
even  though  It  was  done  wantonly,  malicious- 
ly, and  recklessly.  Had  they  been  given  In 
that  form,  they  would  have  been  In  conflict 
with  instructions  16  and  17  asked  and  given 
for  appellant.  These  last  instructions  con- 
tained all  the  essential  qualifications.  The 
only  criticism  of  the  modification  is  that  all 
the  Instructions  are  to  be  read  as  a  series, 
and  such  words  expressly  added  to  a  certain 
few  of  the  instructions  might  lead  the  jury 
to  think  that  the  others  which  did  not  have 
such  words  attached  were  to  be  considered  by 
themselves,  and  not  In  connection  with  all  the 
other  Instructions.  Considering  the  entire  in- 
structions as  a  series,  we  think  the  jury  un- 
derstood what  the  court  meant  by  the  modifi- 
cations. 

Complaint  Is  also  made  of  the  admission  of 
the  testimony  of  a  certain  witness  on  behalf 
of  appellee  as  to  seeing  the  transfer  on  the 
step  and  as  to  the  conductor  looking  at  it 
This  testimony  was  a  part  of  the  res  gestae, 
and  therefore  properly  admitted.  Galena  & 
Chicago  Union  Railroad  Co.  v.  Fay,  16  111. 
558,  63  Am.  Dec  323 ;  Chicago  Union  Traction 
Co.  v.  Brethauer,  223  111.  521,  79  N.  E.  287; 
1  Sutherland  on  Damages  (3d  Ed.)  §  405. 

Complaint,  lnferentlally,  is  made  that  the 
declaration  is  partly  in  trespass  and  partly 
in  case.  Whatever  force  that  objection  might 
have  bad,  if  raised  at  the  proper  time,  it  can- 
not now  be  availed  of,  after  a  plea  of  general 
Issue  and  verdict. 

Upon  a  careful  examination  of  this  record, 
assuming,  as  claimed  by  appellant,  that  the 
evidence  is  close  and  doubtful,  we  find  no  re- 
versible error.  The  judgment  of  the  Appel- 
late Court  will  therefore  be  affirmed. 

Judgment  affirmed. 


(230  111.  462) 

ECKELS  et  al.  v.  MUTTSCHALL. 

(Supreme  Court  of  Illinois.    Oct.  23,  1907. 
Rehearing  Denied  Dec.  10,  1907.) 

1.  AppeaI/— Estoppel  to  Allege  Ebbob— Ac- 
quiescence of  Pabtt. 

Where  an  action  was  brought  against  a 
street  railroad  company  and  the  receivers  of  an- 
other company  jointly,  and  at  the  trial  counsel 
for  defendants  acquiesced  in  the  statement  of 
the  court  that  plaintiff  had  brought  his  suit 
against  the  right  defendants,  defendants  cannot 
on  appeal  raise  any  question  of  misjoinder  of 
parties,  though  a  motion  in  arrest  of  judgment 
was  made  on  that  ground. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  IS  3611-3616.] 

2.  Evidence— Opinion— Basis. 

Where,  in  an  action  against  a  street  rail- 
road for  injuries  to  one  who  was  struck  by  a 
car,  the  undisputed  evidence  showed  that  the 
car  was  running  at  a  high  rate  of  speed  at  the 
time  of  the  accident,  it  was  not  error  to  refuse 
to  strike  out  the  testimony  of  a  witness  that  the 
car  was  running  at  the  rate  of  20  miles  an  hour 
at  the  time  of  the  accident;  the  witness  stating 
on  cross-examination  that  he  knew  it  was  going 
at  that  rate,  because  he  knew  it  to  go  very 
fast  out  there." 


3.  Same— Expert  Testimony. 

In  an  action  for  personal  Injuries,  the  tes- 
timony of  a  physician  who  treated  plaintiff  at 
the  time  of  his  injury  and  had  examined  him  a 
few  days  before  the  trial,  that  plaintiff  had  de- 
generation of  the  spinal  cord,  based  on  subjec- 
tive symptoms  only,  was  admissible;  the  fact 
that  witness,  in  arriving  at  his  conclusions,  was 
guided  somewhat  by  what  the  plaintiff  said  to 
him,  not  making  his  evidence  incompetent. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §§  2346,  2373.] 

4.  Street  Railroads  —  Exclusive  Right  to 
Use  of  Streets. 

A  street  railroad  has  not  the  exclusive  right 
to  the  use  of  its  car  tracks  on  the  public  streets 
of  a  city. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §  193.] 

5.  Damages— Measure—  Instructions. 

In  an  action  against  a  street  railway  for 
injuries  to  one  who  was  struck  by  a  car,  an 
instruction  that  plaintiff  could  only  recover  for 
injuries  alleged  and  proved  and  for  damages 
sustained  by  reason  of  said  injuries  was  not  er- 
roneous as  permitting  plaintiff  to  recover  for  in- 
juries not  the  result  of  the  accident 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Damages,  §§  548-555.] 

6.  Negligence  —  Contributory  Negligence 
—Imputed  Negligence—  Dbiyeb  and  Oc- 
cupant op  Private  Vehicle. 

Where  a  street  car  is  negligently  run  into 
a  vehicle,  one  riding  in  the  vehicle,  and  injured 
thereby  without  negligence  on  his  part  may  re- 
cover for  the  injuries,  although  the  driver  of  the 
vehicle  was  negligent 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  H  147-150.] 

7.  Trial— Instructions— Singling  Out  Tes- 
timony. 

In  an  action  against  a  street  railway  for 
injuries  received  by  plaintiff  while  riding  in  & 
vehicle  struck  by  defendant's  car,  the  declara- 
tion did  not  allege  which  way  the  vehicle  was 
going  at  the  time  of  the  accident  though  plain- 
tiffs proof  showed  it  was  going  east  at  that 
time.    Held,  that  an  instruction  based  OB  tea- 
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timony  of  defendant's  witnesses,  that  if  the 
vehicle  was  being  driven  in  a  westerly  direction 
at  the  time  of  the  accident  there  could  be  no  re- 
covery, was  properly  refused,  as  singling  out 
portions  of  the  testimony. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  577-581.] 

8.  Same— Ignoring  Evidence. 

The  instruction  was  also  erroneous  as  en- 
tirely ignoring  defendant's  negligence;  it  being 
immaterial  which  way  the  vehicle  was  going  at 
the  time  of  the  collision,  if  defendant  was  negli- 
gent and  plaintiff  free  from  negligence. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §§  613-623.] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  County ;  Joseph  E.  Gary,  Judge. 

Action  by  Charles  Muttschall  against 
James  H.  Eckels  and  otho-s.  A  judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court  and, defendants  appeal.  Affirmed. 

This  was  .an  action  on  the  case,  com- 
menced by  Charles  Muttschall  against  the 
West  Chicago  Street  Railroad  Company  and 
James  H.  Eckels  and  two  others,  as  receivers 
of  the  Chicago  Union  Traction  Company,  In 
the  superior  court  of  Cook  county,  to  recover 
damages  for  a  personal  injury  alleged  to  have 
been  sustained  by  plaintiff  in  consequence  of 
his  being  thrown  to  the  pavement  from  a 
one-horse,  two-seated  open  surrey,  In  which 
he  was  riding  upon  one  of  the  streets  of  the 
city  of  Chicago,  by  reason  of  said  surrey  be- 
ing run  against  by  an  electric  car  operated 
upon  the  track  of  the  West  Chicago  Street 
Railroad  Company  by  the  receivers  of  the 
Chicago  Union  Traction  Company.  The  dec- 
laration contained  one  count  and  each  of 
the  defendants  filed  the  plea  of  the  general 
Issue.  A  trial  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  $9,000, 
which  has  been  affirmed  by  the  Branch  Ap- 
pellate Court  for  the  First  District,  and  a 
further  joint  appeal  has  been  prosecuted  to 
this  court  by  the  defendants.  The  evidence 
introduced  by  the  plaintiff  fairly  tended  to 
show  that  the  plaintiff,  at  about  7  o'clock  on 
the  evening  of  the  3d  of  May,  1903,  was  rid- 
'  lug  east  upon  North  avenue,  in  the  city  of 
Chicago,  between  Forty-Fourth  and  Forty- 
Fifth  avenues,  in  a  two-seated  open  surrey, 
drawn  by  one  horse,  in  company  with  his 
brother-in-law,  Gustav  Natzke,  the  owner  of 
the  horse  and  surrey,  who  was  driving  at 
the  time  of  the  accident;  that  Natzke  and 
plaintiff  occupied  the  first  seat  and  Mrs. 
Natzke  and  her  child  the  rear  seat;  that  as 
they  were  riding  between  Forty-Fourth  and 
Forty-Fifth  avenues  they  were  overtaken  by 
an  electric  car  running  at  a  high  rate  of 
speed,  which  struck  the  surrey  from  the  rear 
-with  great  force;  that  the  surrey  was  cap- 
sized, the  wheels  broken  off,  and  it  was  other- 
wise damaged,  and  plaintiff  and  the  other 
occupants  thereof  were  thrown  to  the  pave- 
ment,  and  the  plaintiff  was  severely  Injured; 
that  there  was  a  double  track  at  the  place  of 
the  injury,  with  ditches  upon  either  side 


thereof;  that  the  east-bound  track  was 
the  south  track,  upon  which  Natzke  was 
driving  at  the  time  of  the  Injury.  Mr.  and 
Mrs.  Natzke  and  the  plaintiff  all  testified 
that  the  approaching  car  was  not  discovered 
by  them  until  It  was  almost  upon  them, 
when  Mrs.  Natzke  called  out  "My  God !  there 
is  a  car  right  in  back  of  us!"  that  Natzke 
attempted  to  turn  the  horse  and  surrey  onto 
the  north  track,  but  the  surrey  was  almost 
Instantly  struck  by  the  car  and  thrown  over, 
and  the  persons  therein  thrown  out;  and 
that  the  car  ran  nearly  100  feet  after  the 
collision  before  it  was  stopped.  The  trial 
court,  after  overruling  motions  for  a  new 
trial  and  In  arrest  of  judgment  made  by  each 
of  the  defendants,  entered  a  judgment  in  the 
following  form:  "It  is  considered  by  the 
court  that  the  plaintiff  do  have  and  recover 
of  and  from  the  defendants  his  said  damages 
of  $9,000,  in  form  as  aforesaid  by  the  jury 
assessed,  together  with  his  costs  and  charges 
in  this  behalf  expended,  and  to  be  paid  in 
due  course  of  administration  as  receivers." 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellants.  John  T. 
Murray,  for  appellee. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).  The  first  contention  of  the  appel- 
lants Is  that  the  court  erred  in  overruling 
their  motion  in  arrest  of  judgment  on  the 
ground  that  the  West  Chicago  Street  Rail- 
road Company  and  said  receivers  of  the 
Chicago  Union  Traction  Company  were  im- 
properly joined  as  defendants  in  said  action, 
as  it  is  said  a  joint  judgment  cannot  properly 
be  rendered  against  said  defendants,  as  the 
Judgment  against  the  West  Chicago  Street 
Railroad  Company  should  be  against  said 
railroad  company  personally,  and  the  judg- 
ment against  said  receivers  of  the  Chica- 
go Union  Traction  Company  should  not  be 
against  said  receivers  personally,  but  to  be 
paid  by  them  In  the  due  course  of  adminis- 
tration. If  the  contention  of  the  appellants 
that  the  West  Chicago  Street  Railroad  Com- 
pany and  the  receivers  of  the  Chicago  Union 
Traction  Company  cannot  be  sued  Jointly  in 
this  action  for  the  reason  suggested,  had  that 
question  not  been  waived  upon  this  record, 
be  conceded  to  be  sound,  we  think  it  clear 
that  the  appellants  have  waived  their  right 
to  raise  that  question  upon  this  record,  if 
they  can  waive  it ;  and  that  they  can  waive 
such  right  we  have  no  question.  In  this 
case  the  record  shows  that  defendants  admit- 
ted upon  the  trial  that  the  car  tracks  on 
North  avenue,  at  the  point  of  the  accident 
were  owned  by  the  West  Chicago  Street  Rail- 
road Company,  and  that  the  road  was  then 
operated  by  the  receivers  of  the  Chicago 
Union  Traction  Company.  After  such  ad- 
mission was  made  the  court  inquired  of  coun- 
sel :  "The  effect  of  that  is,  if  anybody  Is  to 
blame  on  the  side  of  the  defendants,  that 
they  have  got  the  right  people  as  defendants? 


Digitized  by  Google 


874  82  NORTHEASTERN  REPORTER.  (IlL 


I  say,  If  there  is  any  fault  In  the  operation 
of  the  tracks,  they  have  sued  the  right  peo- 
ple?"— to  which  counsel  for  the  defendants 
replied,  "I  don't  know  of  anything  to  the 
contrary,  your  honor."  The  declaration  de- 
clared against  the  West  Chicago  Street  Rail- 
road Company  and  the  receivers  of  the  Chi- 
cago Union  Traction  Company  Jointly,  and 
the  defendants  had  an  opportunity,  in  reply- 
ing to  the  interrogatory  propounded  to  coun- 
sel by  the  court,  to  state  whether  they  had 
any  objection  as  to  the  manner  In  which  the 
defendants  had  been  sued,  and,  instead  of 
raising  the  question  of  misjoinder  now 
sought  to  be  raised,  counsel  for  the  defend- 
ants acquiesced  In  the  statement  of  the  court 
that  the  plaintiff  had  brought  his  suit  against 
the  right  .defendants.  We  think,  therefore, 
the  defendants,  after  the  trial  had  proceeded 
to  verdict  and  final  judgment,  cannot  in  a 
court  of  review,  In  the  face  of  such  admis- 
sion, raise  the  question  of  misjoinder  of 
parties  by  a  motion  In  arrest  of  judgment. 

The  next  contention  of  appellants  Is  that 
the  court  erred  In  refusing  to  strike  out  the 
evidence  of  the  witness  Gustav  Natzke"  that 
the  car  was  running  at  the  rate  of  20  miles  an 
hour  at  the  time  it  struck  the  surrey.  The 
witness  testified,  on  direct  examination,  that 
the  car  was  running  at  the  rate  of  20  miles 
an  hour  at  the  time  it  struck  the  Burrey,  and, 
when  cross-examined  upon  that  subject,  he 
said  he  knew  it  was  going  20  miles  an  hour, 
"because  I  know  it  to  go  very  fast  out  there," 
whereupon  defendants  moved  to  strike  out 
the  statement  of  the  witness  that  the  car 
was  running  at  the  rate  of  20  miles  per  hour 
at  the  time  of  the  accident.  The  witness 
was  present  at  the  time  of  the  collision,  and 
it  was  proper  for  him  to  express  an  opinion 
as  to  the  rate  of  speed  at  which  the  car  was 
moving  at  the  tune  of  the  accident,  and  for 
the  defendants  to  cross-examine  him  upon 
that  subject;  and  the  weight  to  be  given  to 
his  testimony,  after  hearing  his  direct  and 
cross  examination,  rested  with  the  jury.  The 
car  evidently  was  running  at  a  high  rate  of 
speed  at  the  time  of  the  accident,  as  the  undis- 
puted evidence  shows  the  surrey  was  thrown 
over,  the  wheels  were  broken  off,  the  parties 
riding  therein  were  thrown  to  the  pavement, 
and  the  car  ran  100  feet  before  It  was  stop- 
ped. We  do  not  think  the  court  committed  er- 
ror In  declining  to  strike  out  the  testimony  of 
said  witness  as  to  the  rate  of  speed  at  which 
the  car  was  running  at  the  time  of  the  ac- 
cident. 

It  is  also  urged  that  the  court  erred  In  per- 
mitting Dr.  Ide  to  testify  that  plaintiff  had 
degeneration  of  the  spinal  cord,  based  upon 
subjective  symptoms  only.  Dr.  Ide  had  treat- 
ed the  plaintiff  from  the  time  of  his  injury, 
and  had  examined  him  a  few  days  before  the 
trial.  He  testified  fully  to  the  physical  con- 
ditions he  found  in  the  plaintiff  immediately 
after  the  Injury ;  also  Just  prior  to  the  trial 
He  stated  that  the  plaintiff  was  lame;  that 


he  had  curvature  of  the  spine  and  degenera- 
tion of  the  spinal  cord.  The  fact  that  the 
doctor,  in  arriving  at  his  conclusions,  was 
guided  somewhat  by  what  the  plaintiff  said 
to  him,  did  not  make  his  evidence  incompe- 
tent, and  subject  to  be  stricken  out  on  the 
motion  of  the  defendants.  City  of  Chicago  v. 
McNally,  227  111.  14,  81  N.  E.  23. 

It  is  also  contended  that  the  court  gave  to 
the  jury  improper  instructions  on  behalf  of 
the  plaintiff,  and  improperly  refused  to  give 
to  the  jury  the  fifth  Instruction  offered  on 
behalf  of  the  defendants.  The  court  gave  to 
the  jury  three  instructions  on  behalf  of  the 
plaintiff,  all  of  which,  it  Is  contended  by  the 
defendants,  are  erroneous.  The  first  Instruc- 
tion given  for  the  plaintiff  Informed  the  jury 
the  defendants  had  not  the  exclusive  right  to 
the  use  of  their  car  tracks  upon  the  public 
streets  of  the  city  of  Chicago.  We  think  this 
Instruction  justified  by  the  holding  of  this 
court  in  North  Chicago  Electric  Railway  Co.  v. 
Peuser,  190  111.  67,  60  N.  E.  78.  The  second 
instruction  was  upon  the  measure  of  damages, 
and  It  Is  said  the  Instruction  permitted  the 
plaintiff  to  recover  damages  for  Injuries  not 
the  result  of  the  accident.  We  do  not  so  read 
the  instruction.  The  Jury  were  informed 
thereby  the  plaintiff  could  only  recover  for 
injuries  "alleged  and  proved,"  and  that  he 
could  only  recover  for  damages  sustained  by 
reason  of  "said  injuries."  This  instruction 
is  very  similar  to  an  instruction  approved  by 
this  court  In  Chicago  City  Railway  Co.  v.  Al- 
len, 169  IlL  287,  48  N.  E.  414.  And  the  third 
instruction  informed  the  jury  that  the  negli- 
gence of  the  driver  of  the  surrey  alone  would 
not  relieve  the  defendants  of  liability,  if  the 
jury  believed,  from  a  preponderance  of  the 
evidence,  that  the  defendants  were  guilty  of 
the  negligence  charged  in  the  declaration,  and 
that  plaintiff  was  free  from  negligence.  The 
instruction,  we  think,  announced  a  correct 
rule  of  law.  If  the  plaintiff  was  not  guilty  of 
negligence,  the  defendants  would  not  be  reliev- 
ed of  liability  to  the  plaintiff,  If  they  were 
guilty  of  negligence,  merely  on  the  ground 
that  the  driver  of  the  surrey  was  guilty  of 
negligence.  Chicago  Union  Traction  Co.  v. 
Leach,  215  111.  184,  74  N.  E.  119. 

The  Instruction  offered  on  behalf  of  the 
defendants,  and  refused,  upon  which  error  is 
assigned,  sought  to  inform  the  jury  if  the 
surrey  in  which  the  plaintiff  was  riding  was 
being  driven  in  a  westerly  direction  at  the 
time  of  the  accident  there  could  be  no  recov- 
ery. The  declaration  upon  which  the  case 
was  tried  did  not  allege  which  way  the  sur- 
rey was  going  at  the  time  of  the  accident, 
although  the  plaintiff's  proof  showed  it  was 
going  east  at  that  time.  The  instruction 
was  sought  to  be  based  upon  the  testimony  of 
the  motorman  and  conductor  in  charge  of  the 
car,  who  testified  they  met  the  rig  at  the 
time  of  the  injury.  It  is  not  permissible  to 
single  out,  in  a  case  like  this,  a  particular 
fact  claimed  to  be  established  by  the  evi- 
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dence,  and  Instruct  the  jury  that,  If  such  fact 
Is  proven,  there  can  be  no  recovery.  If  this 
could  be  done,  each  claimed  fact  might  be  In- 
corporated In  such  an  instruction,  and  the 
plaintiff  defeated  thereby  in  a  case  where, 
upon  all  the  evidence  in  the  case,  he  would 
clearly  be  entitled  to  recover.  The  instruc- 
tion was  also  wrong  In  that  it  entirely  ig- 
nored the  negligence  of  the  defendants.  The 
gist  of  the  action  was  the  improper  operation 
of  the  car,  and  If  the  accident  which  caused 
the  injury  was  the  result  of  the  negligent 
operation  of  the  car  by  the  defendants,  and 
the  plaintiff  was  not  guilty  of  negligence,  the 
plaintiff  would  be  entitled  to  recover,  regard- 
less of  which  way  the  surrey  was  going  at 
the  time  of  the  collision. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


(230  III.  660) 

JOLIET  STOVE  WORKS  v.  KIEP  et  al. 

(Supreme  Court  of  Illinois.    Oct  23,  1907. 
Rehearing  Denied  Dec.  10,  1907.) 

1.  Appeal— Questions  Not  Raised  at  Trial 
— Pleadings. 

The  sufficiency  of  the  declaration  cannot  be 
raised  for  the  first  time  either  in  the  Appellate 
Court  or  in  the  Supreme  Court. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1226-1240.] 

2.  Taxation— Assessment— Description. 

An  assessment  on  property  described  as  a 
certain  lot  in  a  certain  subdivision,  when  there 
was  no  plat  of  such  subdivision  on  file,  was 
void. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  735.] 

3.  Same  — Void  Sale  —  Purchase  Money  — 
Subsequent  Taxes— Recovery. 

Revenue  Act  (Hurd's  Rev.  St.  1905,  c.  120) 
§  213,  provides  that,  when  a  tax  sale  is  void  be- 
cause of  certain  specified  infirmities,  the  county 
clerk  shall  make  an  entry  opposite  to  such  tracts 
or  lots  in  the  sale  and  redemption  record  that 
they  have  been  erroneously  sold,  and  such  entry 
shall  be  prima  facie  evidence  of  the  facts  stat- 
ed, and,  unless  the  error  is  disproved,  the  coun- 
ty collector,  on  demand  of  the  owner  of  the  cer- 
tificates, shall  refund  the  amount  paid  and  can- 
cel the  certificate.  Section  214  declares  that 
when  the  purchaser  at  such  erroneous  sale,  or 
his  assignee,  shall  have  paid  any  tax  or  subse- 
quent assessment  which  has  not  been  paid  by 
the  owner,  he  shall  be  entitled  to  recover  from 
the  owner  the  amount  so  paid,  with  10  per  cent, 
interest.  Held,  that  such  sections  modified  the 
rule  of  caveat  emptor  applicable  to  tax  sales,  in 
so  far  that,  when  the  sale  was  void  for  any  of 
the  specified  defects,  the  purchaser  or  his  as- 
signee was  entitled  to  recover  the  money  paid 
from  the  county  and  any  subsequent  taxes  paid, 
with  interest,  from  the  owner. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §§  1621-1G23,  1645.] 

4.  Same— Evidence  op  Invalidity. 

The  entry  required  to  be  made  by  the  boun- 
ty clerk  on  the  sale  and  redemption  record  that 
the  land  was  erroneously  sold  is  not  the  only 
evidence  of  such  fact  that  may  be  received  by  a 
court  in  an  action  to  recover  the  price  and  sub- 
sequent taxes  paid  under  a  void  sale. 


Appeal  from  Appellate  Court,  Second  Dis- 
trict on  Appeal  from  Circuit  Court  Will 
County;  Dorrance  Dibell,  Judge. 

Action  by  John  Kiep  and  others  against 
the  Jollet  Stove  Works.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Affirmed, 

C.  W.  Brown,  for  appellant  Benjamin 
Olin  and  Morrill  Sprague,  for  appellees. 

HAND,  C.  J.  This  Is  an  action  of  assump- 
sit commenced  in  the  circuit  court  of  Will 
county  by  the  appellees  against  the  appellant 
to  recover  the  amount  of  money  bid  by  their 
assignor  at  a  tax  sale  of  certain  real  estate- 
situated  in  said  county  belonging  to  the  ap- 
pellant, and  subsequent  taxes  paid  thereon* 
by  them,  "under  the  provisions  of  sections  21ff 
and  214  of  the  revenue  act  (Hurd's  Rev.  St. 
1905,  p.  1678,  c.  120),  on  the  ground  that  said 
tax  sale  was  void  by  reason  of  the  misde- 
scription of  the  premises  sold.  The  declara- 
tion consisted  of  the  common  counts,  to 
which  was  filed  the  general  issue.  The  plain- 
tiffs also  filed  a  bill  of  particulars,  which, 
showed  they  sought  to  recover  of  the  defend- 
ant the  amount  paid  at  tax  sale  of  the  de- 
fendant's real  estate  on  July  2,  1898,  $455.91; 
interest  thereon  at  10  per  cent,  $370.13;  tax- 
es paid  on  said  real  estate  May  23  or  24, 1899, 
$540.19;  interest  thereon  at  10  per  cent, 
$380.32;  taxes  paid  on  said  real  estate  March 
1,  1900,  $655.20;  Interest  thereon  at  10  pet 
cent,  $410.75.  A  jury  was  waived,  and  the 
case  was  tried  before  the  court;  and  the 
court  held,  in  certain  propositions  of  law 
submitted  by  the  respective  parties,  that  the 
plaintiffs  were  not  entitled  to  recover  the- 
amount  bid  at  the  tax  sale,  but  were  entitled 
to  recover  the  amounts  of  the  subsequent  tax- 
es paid  on  said  real  estate  by  them  and  In- 
terest on  said  amounts  at  10  per  cent  per 
annum,  and  rendered  judgment  in  favor  of 
the  plaintiffs  for  $1,986.46,  which  judgment 
has  been  affirmed  by  the  Appellate  Court  for 
the  Second  District  and  a  further  appeal  has 
been  prosecuted  to  this  court. 

It  appears  from  the  evidence  that  the  de- 
fendant in  1897  was  the  owner  of  about  four 
acres  of  land  situated  in  the  city  of  Jollet 
upon  which  was  located  Its  plant;  that  in 
1897,  and  for  a  number  of  years  prior  there- 
to, said  real  estate  had  been  assessed  for  tax- 
ation as  lot  6  of  Assessor's  subdivision  of 
block  24,  Bowen's  addition  to  Joliet  Will 
county.  HI.,  and  the  taxes  levied  thereon  prior 
to  1897  paid  by  the  defendant;  that  the  de- 
fendant failed  and  neglected  to  pay  the  taxes 
levied  against  said  real  estate  under  said  de- 
scription for  the  year  1897,  and  the  said  real 
estate,  under  the  said  description,  was  sold 
for  the  taxes  of  said  year  on  July  2, 1898,  for 
the  sum  of  $455.91,  to  William  O'Callaghan; 
that  a  tax  certificate  on  said  sale,  under  said 
description,  was  Issued  to  said  O'Callaghan, 
which  certificate  was  assigned  by  said  O'Cal- 
laghan on  August  28,  1898,  to  the  plaintiffs; 
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that  on  May  24,  1899,  the  appellees  paid  the 
taxes  on  said  real  estate  under  said  descrip- 
tion, amounting  to  $540.19,  and  on  March  1, 
1900,  they  paid  the  taxes  on  said  real  estate 
under  said  description,  amounting  to  $035.20; 
that,  the  premises  not  having  been  redeemed, 
on  July  30,  1900,  the  same  were  conveyed  by 
the  county  clerk  of  said  county  to  the  ap- 
pellees under  said  tax  sale,  as  lot  6  of  As- 
sessor's subdivision  of  block  24,  Bowen's  ad- 
dition to  Jollet,  Will  county,  111.,  which  deed 
was  recorded  hi  the  office  of  the  recorder  of 
deeds  in  said  county  August  1,  1900.  The 
appellees  thereafter  notified  appellant  they 
had  a  tax  deed  to  said  real  estate.  About 
two  years  thereafter  appellees  discovered 
there  was  no  such  lot  as  lot  G  of  Assessor's 
subdivision  of  block  24,  Bowen's  addition  to 
Joliet  Will  county,  111.,  and  appellees  there- 
upon caused  the  county  clerk  of  Will  county 
to  make  an  entry  on  the  tax  sale  record  of 
said  county,  opposite  the  description,  "Lot 
0  of  Assessor's  subdivision  of  block  24,  Bow- 
en's addition  to  Jollet,"  as  follows:  "August 
25,  1902.  Tract  sold  In  error.  Void  on  ac- 
count of  uncertain  description.  William  F. 
Hutchinson,  Co.  Clerk."  Appellees  thereupon 
executed  a  quitclaim  deed  of  the  premises  to 
W.  N.  Moore,  an  officer  of  the  appellant  com- 
pany, and  left  it  with  the  county  clerk,  with 
written  directions  to  deliver  It  to  appellant 
on  payment  by  It  of  the  money  paid  by  them 
for  taxes  on  said  premises,  and  on  November 
2,  1903,  appellees  executed  another  quitclaim 
deed  for  said  premises  to  the  appellant,  and 
offered  to  deliver  It  to  the  appellant  on  pay- 
ment to  them  of  the  amount  of  taxes  paid  by 
them  on  said  real  estate,  and,  the  appellant 
having  refused  to  repay  to  appellees  the 
amount  of  money  paid  by  them  for  taxes  on 
said  real  estate,  this  suit  was  brought. 

The  first  contention  made  by  appellant  is 
that  there  can  be  no  recovery  under  the  dec- 
laration filed  in  this  case.  That  question  was 
not  raised  by  demurrer,  motion  in  arrest  of 
judgment,  or  otherwise,  In  the  trial  court, 
and  it  cannot,  therefore,  be  raised  in  either 
the  Appellate  Court  or  In  this  court  for  the 
first  time,  and  need  not  be  considered  In  this 
opinion. 

It  is  next  contended  the  proof  does  not 
show  that  there  was  a  misdescription  of  the 
real  estate  of  appellant  In  the  assessment  for 
taxation  for  the  year  1897.  The  real  estate 
of  appellant  had  been  assessed  under  the  de- 
scription of  lot  6  of  Assessor's  subdivision  of 
block  24,  Bowen's  addition  to  Jollet,  Will 
county,  111.,  for  a  number  of  years.  It  was, 
however,  subsequent  to  said  tax  sale,  discov- 
ered that  there  was  no  plat  in  existence  in 
said  county,  of  record,  showing  lot  6  of  As- 
sessor's subdivision  fit  block  24,  Bowen's  ad- 
dition to  Joliet,  Will  county,  111.  The  assess- 
ment was  therefore  void  (People  v.  Chicago 
&  Alton  Railroad  Co.,  90  111.  3G9;  People  v. 
Eggers,  164  111.  515,  45  N.  E.  1074;  Vennum 
v.  People,  188  111.  158,  58  N.  E.  979)  for  want 


of  such  plat.  In  the  Vennum  Case,  on  page 
1G0  of  188  111.,  page  980  of  58  N.  E.,  the  court 
said:  "In  proceedings  for  taxation  property 
must  be  described  by  reference  to  govern- 
ment surveys,  or  by  metes  and  bounds,  and, 
if  it  is  divided  into  lots,  then  by  a  reference 
to  authenticated  plats.  Where  the  property 
described  In  the  application  for  judgment  is 
designated  as  a  certain  lot  In  a  certain  sub- 
division, and  there  is  no  such  lot  as  so  de- 
scribed In  the  subdivision  referred  to,  then 
it  is  clear  that  judgment  ought  to  be  refused, 
because  a  judgment  for  taxes  cannot  be  ren- 
dered against  property  which  has  no  exist- 
ence. People  v.  Clifford,  166  111.  165,  46  N. 
E.  770;  People  v.  Chicago  &  Alton  Railroad 
Co.,  90  111.  369."  The  question  whether  the 
real  estate  of  the  appellant  was  misdescribed 
in  the  assessment  of  1897  was  a  question  of 
fact  The  evidence  found  in  this  record  fair- 
ly tends  to  show  that  said  assessor's  subdi- 
vision was,  in  fact,  never  made,  or,  if  made, 
the  plat  thereof  was  never  executed  and  re- 
corded according  to  law.  The  judgment  of 
the  Appellate  Court  is  therefore  conclusive 
upon  this  court  that  said  real  estate  in  the  as- 
sessment of  1897  was  misdescribed. 

It  is  finally  contended  that  sections  213  and 
214  of  the  revenue  act  do  not  authorize  a  re- 
covery of  the  taxes  paid  by  appellees  upon 
appellant's  real  estate  for  the  years  1898  and 
1899.  These  sections  are  as  follows: 

"Sec.  213.  Whenever  It  shall  be  made  to 
appear  to  the  satisfaction  of  the  county  clerk 
that  any  tract  or  lot  was  sold,  and  that  such 
tract  or  lot  was  not  subject  to  taxation,  or 
upon  which  the  taxes  or  special  assessments 
had  been  paid  previous  to  the  sale  of  said 
tract  or  lot,  or  arises  from  a  double  assess- 
ment, or  that  the  description  is  void  for  un- 
certainty, he  shall  make  an  entry  opposite  to 
such  tracts  or  lots-  In  the  sale  and  redemp- 
tion record  that  the  same  was  erroneously 
sold,  and  such  entry  shall  be  prima  facie  evi- 
dence of  the  fact  therein  stated;  and  un- 
less such  error  Is  disproved  the  county  col- 
lector shall,  on  demand  of  the  owner  of  the 
certificate  of  such  sale,  refund  the  amount 
paid  and  cancel  such  certificate  so  far  as  It 
relates  to  such  tract  or  lots.  The  collector 
shall  take  credit  in  settlement  of  his  accounts 
thereafter  with  such  officers  as  he  may  be 
liable  to  for  their  pro  rata  amounts  respec- 
tively paid  aforesaid. 

"Sec.  214.  When  the  purchaser  at  such  er- 
roneous sale,  or  any  one  holding  under  him, 
shall  have  paid  any  tax  or  special  assess- 
ment upon  the  property  so  sold,  which  has 
not  been  paid  by  the  owner  of  the  property, 
he  shall  have  the  right  to  recover  from  such 
owner  the  amount  he  has  so  paid,  with  ten 
per  cent  interest  as  money  paid  for  the  own- 
er's use." 

We  think  it  clear,  from  a  consideration  of 
said  sections  of  the  statute,  that  whenever 
real  estate  has  been  sold  for  taxes,  and  it 
afterwards  appears  (1)  that  said  real  estate 


Digitized  by  Google 


111.)  JOLIET  STOVE  WORKS  v.  K1EP.  877 


was  not  subject  to  taxation,  or  (2)  that  the 
taxes  thereon  had  been  paid  prior  to  the 
sale,  or  (3)  that  the  taxes  arose  from  a  dou- 
ble assessment,  or  (4)  that  the  premises  were 
so  imperfectly  described  as  to  render  the 
sale  void,  the  holder  of  such  certificate  of 
sale  is  entitled  to  receive  back  from  the  coun- 
ty collector  the  amount  paid  at  said  tax 
sale,  and  if  the  purchaser,  or  any  one  hold- 
ing under  him,  at  such  erroneous  sale  (that 
is,  a  sale  of  lands  not  subject  to  taxation,  or 
where  the  taxes  have  been  paid  prior  to  the 
sale,  or  where  the  taxes  for  which  the  sale 
was  made  arose  from  double  taxation,  or  in 
case  the  real  estate  was  so  imperfectly  de- 
scribed as  to  render  the  sale  void),  shall  have 
paid  any  taxes  upon  the  real  estate  sold 
which  have  not  been  paid  by  the  owner  of 
the  real  estate,  he  has  the  right  to  recover 
the  amount  he  has  so  paid,  with  10  per  cent 
interest,  from  the  owner  of  the  real  estate,  as 
money  paid  for  the  owner's  use.  We  also 
are  of  the  opinion  the  entry  provided  for  In 
section  213  to  be  made  by  the  county  clerk 
upon  the  tax  record  that  the  sale  had  been 
erroneously  made  is  not  the  only  evidence 
that  may  be  received  by  a  court  of  that  fact 
Especially  should  that  be  true  in  a  suit  to 
recover  taxes  paid  by  a  purchaser,  or  one 
holding  under  him,  from  the  owner  of  the 
land,  as  clearly  the  county  clerk  could  not 
defeat  a  right  of  recovery  in  such  case  by 
refusing  to  make  such  entry  upon  the  tax 
record.  In  this  case  the  entry  by  the  coun- 
ty clerk  had  been  made,  which  was  Introdu- 
ced in  evidence,  and  the  plaintiffs  introduced 
other  proof  that  the  real  estate  of  appellant 
was  mlsdescribed  in  the  assessment  of  1807. 
It  is  not  necessary,  therefore,  to  determine 
In  this  case  whether  the  county  clerk  has 
the  right  to  make  such  entry  of  an  erroneous 
sale  upon  the  tax  record  after  a  tax  deed  has 
been  issued,  nor  Is  It  necessary  to  determine 
whether  the  holder  of  the  certificate  of  sale 
can  recover  back  the  amount  paid  at  the 
sale  from  the  county  or  county  collector  aft- 
er a  tax  deed  Is  issued  on  the  sale.  We 
think,  however,  it  clear  that  the  purchaser, 
or  any  one  holding  under  him,  can  recover 
from  the  owner  any  tax  paid  upon  the  prop- 
erty so  erroneously  sold  until  his  right  is 
barred  by  the  five-year  statute  of  limitations. 

It  Is  urged  by  the  appellant  that  said  sec- 
tions of  the  statute  should  not  be  construed 
so  as  to  permit  a  suit  to  be  brought  to  recov- 
er taxes  paid  by  a  purchaser,  or  one  hold- 
ing under  him,  if  it  appear  a  tax  deed  has  ls- 
«ued  upon  the  sale,  as  it  is  said  the  doc- 
trine of  caveat  emptor  is  applied  to  a  tax 
purchaser,  and  if  he  fails  to  get  title  to  the 
land  he  should  be  held  to  get  nothing  and  to 
lose  the  money  Invested  in  the  tax  title  or 


to  protect  his  interest  therein.  Such,  un- 
doubtedly, was  the  common  law,  and  would 
be  the  law  of  this  state  governing  this  case, 
were  it  not  for  the  sections  of  the  statute 
above  quoted.  We  think,  however,  those 
sections  of  the  statute  must  be  held  to  con- 
trol in  the  decision  of  this  case.  Judge  Coo- 
ley,  in  his  work  on  Taxation  (2d  Ed.,  p. 
546),  in  discussing  this  subject  says:  "The 
rule  of  caveat  emptor  applies  to  tax  pur- 
chasers. The  purchaser  at  a  tax  sale,  there- 
fore, either  gets  a  title  to  the  land  subject  to 
the  statutory  redemption  or  he  gets  nothing. 
If  he  receives  a  deed  which  for  any  reason  is 
subject  to  fatal  Infirmity,  he  will  lose  what 
he  has  paid.  This  is  the  rule  unless  the  stat- 
ute shall  recognize  an  equity  in  him  and 
provide  for  it.  Sometimes  the  statute  does 
this  by  making  a  provision  for  the  refund- 
ing of  his  money  from  the  public  treasury. 
But  sometimes,  also,  statutes  give  him  a  lien 
upon  the  land."  In  numerous  of  the  states 
statutes  somewhat  similar  to  the  statute  in 
force  in  this  state  exist  upon  said  subject 
(Wilson  v.  Butler  County,  26  Neb.  676,  42 
N.  W.  881,  4  L.  R.  A.  589),  which  statutes 
appear  to  have  been  liberally  construed  to 
effect  the  object  of  their  passage.  In  Chap- 
man v.  Sollars,  38  Ohio  St.  378,  It  was  held, 
under  a  somewhat  similar  statute  to  the  one 
in  force  In  this  state,  that  the  purchaser  at 
a  tax  sale  might  prosecute  a  suit  against 
the  owner  to  enforce  a  lien  against  the  land 
for  the  recovery  of  taxes,  etc,  even  after 
he  had  failed  to  recover  the  possession  of  the 
land  in  an  action  founded  upon  a  tax  deed 
on  the  ground  that  the  sale  was  invalid  by 
reason  of  Irregularity  In  the  tax  proceedings. 

There  appears  to  be  nothing  Inequitable  in 
a  statute  which  permits  a  tax  purchaser  to 
recover  back  the  amount  of  his  bid  from  the 
county,  and  from  the  owner  any  taxes. which 
he  has  paid  upon  the  land  purchased  to  pro- 
tect the  purchase,  If  it  subsequently  appears 
that  the  officers  of  the  county  and  state  have 
sold  him  land  not  subject  to  taxation,  or 
where  the  taxes  have  been  paid  prior  to  the 
sale,  or  where  the  taxes  for  which  the  sale 
was  made  arose  from  double  taxation,  or  in 
case  the  real  estate  was  so  Imperfectly  de- 
scribed as  to  render  the  sale  void,  so  that 
the  purchaser  gets  nothing  by  virtue  of  his 
purchase.  The  stale  recognized  the  necessi- 
ty for  bidders  and  purchasers  at  tax  sales, 
and  by  a  class  of  legislation  similar  to  that 
found  in  sections  213  and  214  of  the  revenue 
act  has  invited  them  to  attend  such  sales,  in 
order  to  secure  revenue  for  the  purposes 
of  government. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 
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McKINNIB  et  al.  v.  LANE. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
bearing  Denied  Dec.  10,  1907.) 

1.  Appeal— Review— Decisions  op  Interme- 
diate Court— Questions  of  Fact. 

The  affirmance  by  the  Appellate  Court  of  a 
judgment  of  the  circuit  court  settles  all  contro- 
verted questions  of  fact  adversely  to  appellant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4322,  4324.] 

2.  Assumpsit,  Action  op— Common  Counts. 

Where  there  is  an  agreement  to  pay  a  cer- 
tain sum  in  specified  articles  of  personal  prop- 
erty at  agreed  prices  on  a  particular  day,  a 
failure  to  deliver  the  articles  on  the  day  fixed 
in  the  agreement  converts  the  transaction  into  a 
money  obligation,  recoverable  under  the  com- 
mon counts. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  5,  Assumpsit,  Action  of,  §  19.] 

3.  Contracts— Time  for  Performance— Rea- 
sonable Time. 

Where  there  is  an  agreement  to  deliver  cer- 
tain articles  under  a  contract,  but  no  date  is 
fixed  for  delivery,  the  law  will  presume  delivery 
to  be  made  on  demand  or  within  a  reasonable 
time. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  i  947.] 

4.  Same  —  Actions  fob  Breach  —  Form  of 
Remedy. 

Where  defendant  was  to  deliver  certain 
pictures  as  payment  of  the  balance  on  a  con- 
tract, and  plaintiff  waited  two  years  before  suing 
and  made  repeated  demands  during  that  time, 
defendant  became  liable  for  the  agreed  value  or 
the  pictures,  and  the  common  counts  were  suffi- 
cient. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  11,  Contracts,  §8  1551,  1552.] 

5.  Pleading— Bill  of  Particulars— Office 
of  Bill. 

The  object  of  a  bill  of  particulars  is  to 
inform  the  defendant  of  the  claim  he  is  called 
upon  to  defend  against,  and  its  effect  is  to  limit 
the  plaintiff  to  the  proof  of  the  particular  cause 
of  action  therein  mentioned. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  949.] 

6.  Same— Amendment  of  Bill. 

Where  a  bill  of  particulars  stated  that  the 
balance  due  on  an  account  was  to  have  been 
paid  in  pictures,  but  the  evidence  showed  that 
it  was  to  be  paid  in  pictures  or  cash,  it  is  error 
to  refuse  leave  to  amend  so  as  to  show  the  facts. 

7.  Appeal— Review— Error  Induced  bt  Ap- 
pellant. 

Where  plaintiff  was  not  permitted  to  amend 
a  bill  of  particulars  to  conform  to  the  proof  over 
defendant's  objection,  defendant  cannot  urge  the 
variance  on  appeal,  even  if  it  was  raised  below. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §{  3591,  3596.] 

8.  Contracts  —  Actions  fob  Breach  —  In- 
structions. 

Plaintiff's  bill  of  particulars  alleged  that  a 
balance  due  on  a  contract  was  to  be  paid  in 

Eictures,  but  the  evidence  showed  that  it  was  to 
s  paid  in  pictures  or  cash,  and  plaintiff  asked 
leave  to  amend  to  conform  to  the  proof,  but  de- 
fendant objected,  and  the  amendment  was  de- 
nied. The  jury  was  instructed  that,  if  defend- 
ant was  to  pay  the  balance  either  in  cash  or 
pictures,  then  the  issue  should  be  found  for 
plaintiff.    Held,  the  instruction  was  proper. 


(I1L 

9.  Appeal— Parties  Entitled  to  Axxege  Er- 
ror. 

A  party  cannot  complain  of  an  instruction 
given  on  behalf  of  his  adversary  like  one  given 
at  his  own  request 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  8602.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict on  Appeal  from  Circuit  Court,  Cook 
County;  R.  S.  Tuthill,  Judge. 

Action  by  Maurice  T.  Lane  against  Celes- 
tia  O.  McKinnie,  In  which  defendant's  ex- 
ecutors were  substituted  on  appeal.  From 
a  judgment  of  the  Appellate  Court  affirming 
a  judgment  of  the  circuit  court,  defendants 
appeal.  Affirmed. 

This  suit  was  brought  In  the  circuit  court 
of  Cook  county  by  Maurice  T.  Lane  against 
P.  L.  McKinnie  to  recover  the  sum  of  $1,700. 
which  the  former  claimed  to  be  due  him  as  a 
balance  on  the  purchase  price  of  certain 
paintings  sold  to  McKinnie.  The  declara- 
tion included  only  the  common  counts  and 
was  accompanied  by  a  bill  of  particulars,  as 
follows: 

To  two  pictures  by  Dupres  and 

Mueller   $3,500 

Credit    $1,700 

Two  pictures  by  Hammerstadt. .  100 


1.800 

Balance  due    $1,700 

The  balance  of  this  amount  was  to  be  given 
in  pictures  at  agreed  prices.  These  pictures 
were  demanded  and  refused  and  are  now  suing 
for  the  cash. 

Maurice  T.  Lane, 
By  Wheeler,  Silber  &  Isaacs,  Attorneys. 

On  June  11,  1900,  appellee  sold  to  P.  L. 
McKinnie  two  paintings,  for  which  he  claims 
he  was  to  receive  the  sum  of  $3,500,  $1,700 
of  which  be  admits  was  paid  in  money,  and 
$1,800  he  claims  was  to  be  paid  In  other 
pictures  or  In  cash.  Two  pictures  were  re- 
ceived by  appellee,  as  he  claims,  on  the  bal- 
ance due,  for  which  he  gave  McKinnie  credit 
for  $100.  A  demand  for  the  other  $1,700 
worth  of  pictures  was,  according  to  appel- 
lee's contention,  met  with  a  refusal,  where- 
upon suit  was  instituted  September  11,  1903. 
by  appellee  to  recover  the  remaining  $1,700 
in  money.  The  cause  was  tried  by  jury  In 
the  circuit  court,  and  a  judgment  rendered 
in  favor  of  appellee  for  $1,700.  Appeal  was 
prosecuted  to  the  Appellate  Court  for  the 
First  District,  where  the  judgment  was  af- 
firmed, and  by  further  appeal  the  record  Is 
brought  to  this  court  for  review.  After  the 
trial  in  the  court  below,  and  before  the  case 
was  passed  upon  by  the  Appellate  Court,  Mc- 
Kinnie died,  and  his  executors  were  substitu- 
ted in  the  case  and  appear  as  appellants 
herein. 

McKinnie  testified  that  the  purchase  price 
of  the  paintings  was  $1,700,  which  he  paid 
He  submitted  a  receipted  bill  showing  the 
purchase  price  of  $3,500,  but  he  explains 
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that  by  saying :  "Mr.  Lane  called  and  got 
his  checks  for  the  total  amount  and  brought 
me  a  bill  made  out  at  $3,500,  which  bill  at 
$3,500  was  an  absolute  and  perfect  Action. 
I  told  Mr.  Lane  I  did  not  care  to  have  a  bill 
made  out  In  that  manner,  but  he  said  to  me : 
Doctor,  these  pictures  are  worth  more  than 
this  money;  that  It  to  say,  you  may  be  able 
to  sell  them  some  time  for  a  larger  sum  than 
$1,700.  And  I  will  take  from  you  a  few 
paintings  to  sell  on  commission,  and  you  can 
let  some  of  them  go  on  this,  but  this  $1,800 
on  here  Is  simply  a  booster.'  I  didn't  fancy 
it,  but  he  persuaded  me  it  was  all  right.  I 
never  -agreed  to  give  Mr.  Lane  any  other 
paintings  than  the  two  which  he  received 
for  these  paintings.  He  wanted  me  to  for- 
ward them  to  him  at  Pittsburg,  which  I  did, 
and  they  are  the  only  paintings  which  I  ever 
offered  to  Mr.  Lane  In  the  world.  It  was 
wholly,  purely,  absolutely,  a  fictitious  and 
boosted  price."  He  also  submitted  In  his 
own  behalf  a  check  containing  the  words, 
"In  full  to  date."  This  check  was  dated 
June  11,  1900,  and  was  cashed  by  Lane. 

Lane  testified  that  the  purchase  price  of 
the  two  oil  paintings  was  $3,500,  to  be  paid 
$1,700  in  money  and  $1,800  in  specific  pic- 
tures at  agreed  prices,  or  in  cash ;  that  he  re- 
ceived $1,700  in  money  on  delivery  of  the 
two  paintings,  also  two  pictures  at  $100; 
that  when  he  called  for  the  remaining  pic- 
tures, representing  the  other  $1,700,  McKIn- 
nle  refused  to  deliver  them  to  him;  that  he 
called  repeatedly  to  get  them,  "three,  four, 
or  five  times  at  McKinnie's  house,"  and  "at 
least  a  dozen  times  at  his  oflJce,"  but  was 
never  able  to  get  the  remaining  pictures. 
Referring  to  the  check  which  contained  the 
words  "in  full  to  date,"  he  denied  that  these 
words  were  on  the  check  when  he  received 
it.  He  explained  the  receipted  bill  by  say- 
ing: "It  was  done  as  I  do  In  thousands  of 
cases  dealing  with  rich  people.  I  merely 
receipted  the  bill  and  called  afterwards  to  get 
my  pictures  and  could  not  get  them." 

Currey  &  Allen,  for  appellants.  Wheeler, 
Silber  &  Isaacs,  for  appellee. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  The  affirmance  of  the  judgment  by 
the  Appellate  Court  settles  all  controverted 
questions  of  fact  adversely  to  the  contention 
of  appellants. 

It  is  contended  by  appellants  that  under 
the  bill  of  particulars  filed  In  this  case  re- 
covery could  not  be  had  under  the  common 
counts.  It  is  well-settled  law  that  where 
there  is  an  agreement  to  pay  a  certain  sum 
in  specified  articles  of  personal  property,  at 
agreed  prices,  on  a  particular  day,  a  failure 
to  deliver  the  articles  on  the  day  fixed  in 
tbe  agreement  converts  the  transaction  into  a 
money  obligation.  Borah  v.  Curry,  12  111. 
06;  Smith  v.  Dunlap,  Id.,  184;  Bllderback 
v.  Burlingame,  27  111.  338;  Sleuter  v.  Wall- 
baum,  45  111.  43.    In  the  case  at  bar  there 


was  no  agreement  fixing  the  date  for  the 
delivery  of  the  pictures.  In  such  case  the 
law  will  presume  delivery  to  be  made  on  de- 
mand, or  at  least  within  a  reasonable  time. 
The  record  shows  that  after  delivering  the 
paintings  to  McEinnle  and  receiving  the 
$1,700  in  money  and  $100  in  pictures  appel- 
lee waited  two  years  before  bringing  suit, 
making  during  that  time  repeated  demands 
for  the  pictures.  Appellee  did  all  the  law 
required  of  him,  and  when  McKinnle  re- 
fused to  deliver  the  pictures  as  agreed  he 
became  liable  to  pay  in  money  to  appellee 
the  sum  which  they  had  agreed  the  pictures 
would  have  represented  had  they  been  de- 
livered. The  common  counts  were  sufficient 
to  support  that  cause  of  action.  The  law  Is 
well  settled  that  where  a  contract  has  been 
fully  performed,  and  nothing  remains  to  be 
done  but  to  pay  the  money,  a  recovery  may 
he  had  under  the  common  counts. 

Appellants  insist  that  there  is  a  variance 
between  the  bill  of  particulars  and  the  evi- 
dence, In  that  the  bill  of  particulars  states 
that  the  balance  of  the  amount  was  to  be 
given  in  pictures  at  agreed  prices,  while  the 
evidence  shows  that  McKinnle  was  to  pay  the 
balance  in  pictures  or  in  cash.  The  object 
of  a  bill  of  particulars  Is  to  inform  the  de- 
fendant of  the  claim  he  is  called  upon  to  de- 
fend against,  and  its  effect  is  to  limit  and 
restrain  the  plaintiff,  on  the  trial,  to  the 
proof  of  Its  particular  cause  or  causes  of 
action  therein  mentioned.  Morton  v.  Mc- 
Clure,  22  111.  257;  McDonald  v.  People,  126 
111.  150,  18  N.  E.  817,  9  Am.  St.  Rep.  547; 
Waidner  v.  Pauly,  141  111.  442,  30  N.  E. 
1025.  At  the  conclusion  of  his  evidence,  ap- 
pellee asked  leave  to  amend  his  bill  of  par- 
ticulars by  inserting  the  words  "or  cash," 
in  order  that  the  supposed  variance  might  be 
obviated.  Upon  objection  by  appellants  he 
was  not  permitted  to  make  the  amendment. 
A  bill  of  particulars  may  be  amended,  and 
it  was  proper  for  appellee  to  ask  leave  to 
amend,  and  leave  so  to  do  should  have  been 
granted.  Morton  v.  McClure,  supra;  Waid- 
ner v.  Pauly,  supra.  If  the  bill  of  particu- 
lars had  been  amended  as  requested,  there 
would  have  been  no  ground  to  claim  that  a 
variance  existed.  The  refusal  of  the  court 
to  permit  the  amendment  occurred  through 
the  objection  of  the  appellants,  and  they  are 
not  now  in  position  to  urge  the  variance, 
even  If  the  point  was  raised  below.  A  party 
cannot  complain  of  an  error  which  he  in- 
duced the  court  to  make  or  to  which  he  con- 
sented. Smith  v.  Kimball,  128  111.  583,  21 
N.  E.  503;  Oliver  v.  Oliver,  179  111.  9,  53 
N.  E.  304;  Conness  v.  Indiana,  Illinois  & 
Iowa  Railroad  Co.,  193  111.  464,  62  N.  E.  221 ; 
Glos  v.  Murphy,  225  111.  58,  80  N.  E.  59. 

Appellants  complain  that  it  was  error  to 
instruct  the  jury  that  if  they  "find,  from  the 
evidence,  that  the  defendant  was  to  pay  for 
said  pictures  $1,700  In  cash  and  $1,800  either 
in  cash  or  other  pictures,"  then  the  Issues 
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should  be  found  for  tbe  plaintiff.  It  Is  con- 
tended that  the  expression  "either  in  cash 
or  other  pictures,"  contained  in  the  instruc- 
tion, Is  error,  because  the  bill  of  particulars 
mentions  pictures  only.  This  instruction 
was  proper  under  the  evidence. 

Instruction  No.  2  given  on  behalf  of  ap- 
pellee, was  as  follows:  "The  court  instructs 
the  jury  that  the  credibility  of  the  witnesses 
is  a  question  exclusively  for  the  Jury,  and  the 
law  Is  that,  where  a  number  of  witnesses 
testify  directly  opposite  to  each  other,  the 
jury  are  not  bound  to  find  the  weight  of  the 
evidence  as  evenly  balanced,  and  the  jury 
have  a  right  to  determine,  from  the  appear- 
ances of  the  witnesses  on  the  stand,  their 
manner  of  testifying,  their  apparent  can- 
dor and  frankness,  their  apparent  intelli- 
gence, and  from  all  other  surrounding  cir- 
cumstances attending  the  trial,  which  wit- 
nesses are  the  more  worthy  of  credit,  and  to 
give  credit  accordingly."  In  this  Instruction 
appellants  object  to  the  use  of  the  words 
"from  all  other  surrounding  circumstances 
attending  the  trial.'*  Without  the  use  of 
these  words  the  Instruction  states  the  law. 
Appellants'  Instruction  No.  6  contains  these 
words :  "The  jury  have  a  right  to  take  into 
consideration  all  the  facts  and  circumstances 


connected  with  the  case.**.  Appellants'  In- 
struction contained  words  of  the  same  Im- 
port and  meaning  as  the  instruction  objected 
to.  A  party  cannot  complain  of  an  instruc- 
tion given  on  the  behalf  of  his  adversary 
like  one  given  at  his  own  request.  Springer 
v.  City  of  Chicago,  135  111.  552,  26  N.  E.  514, 
12  L.  R.  A.  609;  Consolidated  Coal  Co.  r. 
Haennl,  146  111.  614,  35  N.  E.  162 ;  Funk  T. 
Babbitt,  156  111.  408,  41  N.  E.  166. 

Appellants  assign  error  on  alleged  im- 
proper remarks  by  appellee's  counsel  in  his 
address  to  the  Jury.  We  have  read  the  re- 
marks insisted  on  by  appellants  as  error  and 
see  nothing  in  them  to  condemn.  Appellee 
had  testified  that  it  was  his  custom  In  deal- 
ing with  wealthy  patrons,  when  taking  pic- 
tures in  part  payment  for  sales,  to  give  a  re- 
ceipt In  full  and  later  to  call  for  the  pictures. 
It  was  certainly  proper  for  him  to  explain 
to  the  Jury  the  reasons  why  he  gave  a  re- 
ceipt in  full  to  Dr.  McKinnie,  and  comments 
made  by  counsel  In  his  argument  were  In 
line  with  the  evidence  and  tended  in  no  way 
to  prejudice  appellants'  Interests. 

There  is  no  error  In  the  record,  and  the 
Judgment  of  the  Appellate  Court  for  the  First 
District  is  affirmed. 

Judgment  affirmed. 
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SEARS  t.  VAUQHAN  et  al. 
(Supreme  Court  of  Illinois.  Oct.  23,  1907.  Re- 
hearing Denied  Dec  5,  1007.) 

1.  Deeds— Execution— Mental  Capacity. 

Mere  impairment  of  memory  by  reason  of 
advanced  years  does  not  of  itself  indicate  a 
want  of  power  to  execute  a  deed;  but  it  must 
appear  that  the  grantor  did  not  have  sufficient 
mind  and  memory  to  comprehend  the  nature  and 
character  of  the  transaction  in  which  he  was 
engaged. 

f  Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  16;  Deeds,  §§  140-155.] 

2.  Same— Evidence— Mental  Capacity. 

In  a  suit  to  set  aside  a  deed,  evidence  held 
insufficient  to  show  that  the  grantor  had  not 
sufficient  mental  capacity  when  the  deed  was 
executed  to  understand  the  nature  of  the  act. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §§  688,  639.] 

8.  Sake  —  Undue  Influence  —  Circumstan- 
tial Evidence. 

While  undue  influence  inducing  a  deed  may 
be  established  by  circumstantial  evidence,  yet, 
when  all  the  circumstances  relied  on  are  equally 
consistent  with  some  other  rational  theory,  the 
charge  is  unsustained,  especially  where  the  di- 
rect evidence  showed  mental  capacity  and  ab- 
sence of  undue  influence  at  the  time  of  the 
transaction. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  16,  Deeds,  §8  637-645.1 

4.  Sams. 

The  word  "undue,"  when  used  to  qualify 
"influence"  inducing  the  execution  of  a  deed,  has 
the  legal  meaning  of  "wrongful." 

{Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  16,  Deeds,  §  190. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7166-7172,  7823,  7824.] 

5.  Deeds— Execution— Undue  Influence. 

Influence  secured  through  affection  by  a 
grantor  for  his  foster  child  is  not  undue  in- 
fluence. 

f  Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Deeds,  §5  100,  101.1 

6.  Same— Scope. 

Undue  influence  which  will  avoid  a  deed 
must  go  to  the  extent  of  depriving  a  party  of 
his  free  agency,  and  must  operate  at  the  time 
of  the  transaction  sought  to  be  impeached. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §§  190-198.] 

7.  Same— Evidence— Undue  Influence. 

Evidence  held  insufficient  to  show  that  a 
deed  executed  by  decedent  to  defendant  was  the 
result  of  undue  influence  exercised  over  dece- 
dent by  defendant 

8.  Same — Fiduciary  Relation. 

The  rule  that  where  a  fiduciary  relation 
exists,  burden  is  on  a  grantee  to  prove  the 
utmost  good  faith  on  her  part,  and  the  absence 
of  undue  influence,  to  sustain  the  conveyance, 
does  not  apply  to  a  conveyance  by  way  of 
gift  by  a  father  to  his  foster  daughter. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  1G,  Deeds,  §§  587-593.] 

9.  Evidence— "Presumptions"— Nature. 

"Presumptions"  are  inferences  which  com- 
mon sense  draws  from  the  known  course  of 
events,  or  from  circumstances  usually  occurring 
in  such  cases. 

{Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  20,  Evidence,  §  7a 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5535-5541;  vol.  8,  pp.  7761-7762.] 

10.  Deeds— Execution— Undue  Influence- 
Burden  of  Proof. 

In  a  suit  to  set  aside  a  deed  from  a  father 
to  his  foster  child,  evidence  that  she  occupied 
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a  position  of  influence  over  the  father,  or  that 
she  exercised  or  attempted  to  exercise  influence 
to  induce  him  to  execute  the  deed,  did  not  raise 
a  presumption  against  its  validity  sufficient  to 
shift  the  burden  of  proof  to  her,  requiring  that 
she  prove  absence  of  undue  influence  by  clear 
and  satisfactory  evidence,  but  at  most  only 
authorized  an  inference  of  fact  that  the  deed 
might  have  been  the  result  of  undue  influence. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  |§  587-591.] 

Appeal  from  Superior  Court  Cook  County; 
Theodore  Brentano,  Judge. 

Suit  by  William  H.  H.  Sears  against  Mar- 
garet C.  Vaughan  and  others.  From  a  de- 
cree dismissing  the  appeal,  complainant  ap- 
peals. Affirmed. 

This  is  a  bill  In  equity  filed  by  appellant 
in  the  superior  court  of  Cook  county  to  set 
aside  a  deed  made  by  J.  Lafayette  Curtis, 
dated  August  27,  1902,  purporting  to  convey 
to  appellee  Margaret  C.  Vaughan  the  prem- 
ises known  as  877  Dearborn  street  Chicago. 
In  general  the  bill  alleges  three  grounds  for 
setting  aside  the  deed:  First  mental  inca- 
pacity of  the  grantor;  second,  actual  undue 
influence  exerted  by  the  grantee  and  her 
agents;  third,  presumptive  undue  influence 
arising  out  of  what  is  alleged  to  be  the  fidu- 
ciary relation  existing  between  the  grantor 
and  the  grantee.  The  cause  was  beard  be- 
low and  a  decree  was  entered  dismissing  the 
bill  for  want  of  equity.  Appellant,  by  his 
appeal,  has  brought  the  record  to  this  court 
for  review. 

Numerous  witnesses  were  heard  on  the 
trial,  and  the  record  is  voluminous,  consist- 
ing of  over  2,500  typewritten  pages,  of  which 
over  2,000  are  devoted  to  the  testimony. 

J.  Lafayette  Curtis  died  November  9, 1903, 
at  about  the  age  of  80  years.  His  wife, 
Helen  A.  Curtis,  had  died  in  May,  1902.  He 
had  resided  in  Chicago  for  SO  years,  and 
had  been  engaged  in  loaning  money,  conduct* 
lng  a  private  bank,  and  in  the  real  estate 
business.  Prior  to  coming  to  Chicago  to  re- 
side he  had  lived  hi  Keokuk,  Iowa,  where 
he  had  been  engaged  In  the  patent  medicine 
business.  He  had  no  children  of  his  own, 
and  about  1860  took  appellee  Mrs.  Vaughan, 
then  about  2%  years  old,  from  an  orphan 
asylum  and  raised  her,  never,  however,  legal- 
ly adopting  her  as  his  daughter.  She  was 
known  in  her  childhood  as  Maggie  Curtis. 
She  was  married  in  1875  to  a  man  named 
Vaughan,  who  shortly  thereafter  became  In- 
sane, and  was  confined  in  an  insane  asylum 
until  1879,  when  he  was  discharged  as  cur- 
ed. Mrs.  Vaughan.  soon  after  her  husband's 
discharge,  went  with  him  to  Baltimore,  Md.. 
when  they  resided  until  1889,  when  they  re- 
moved to  Mt  Vernon,  Ohio,  where  Vaughan 
died,  about  1892.  Mrs.  Vaughan,  with  her 
four  children,  continued  to  reside  In  Ohio 
until  1902.  Two  of  her  children  were  un- 
fortunate, and  are  not  capable  of  caring  for 
themselves.  From  1891  until  the  death  of 
Mrs.  Curtis,  in  1902,  Mr.  Curtis  supported 
Mrs.  Vaughan  and  her  children  in  Mt  Ver- 
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non,  Ohio,  sending  her  $100  per  month.  Mr. 
Curtis  had  acquired  considerable  property 
In  Chicago,  and  was  also  the  owner  of  prop- 
erty in  Keokuk,  Iowa,  and  farm  lauds  in 
Iowa  and  Minnesota.  In  1000  he  employed 
H.  L.  Cowles,  a  nephew  of  his  wife,  at  a 
salary  of  $125  per  month,  to  attend  to  his 
business,  such  as  collecting  rents,  looking 
after  property,  dealing  with  tenants,  etc 
Mrs.  Curtis  at  this  time  requested  Cowles 
to  keep  Mr.  Curtis  interested  in  the  business, 
and  to  consult  with  him  In  regard  to  the 
management  of  affairs.  Cowles  and  his  wife, 
Grace  Caroline  Cowles,  took  up  their  resi- 
dence in  the  Curtis  home,  and  remained  there 
until  about  six  weeks  after  the  death  of 
Mrs.  Curtis,  in  May,  1902.  During  that  time 
Cowles  acted  as  the  agent  of  Curtis  in  look- 
ing after  the  property,  and  their  personal 
relations  were  cordial.  At  the  time  of  the 
death  of  Mrs.  Curtis,  Mrs.  Vaughan  came  to 
the  Curtis  home  and  remained  there.  Soon 
after  her  arrival  Cowles  and  his  wife  left 
the  house.  While  Mrs.  Curtis  was  111,  she 
requested'  Mr.  and  Mrs.  Cowles  to  continue 
to  reside  with  Mr.  Curtis,  and  they  agreed 
to  do  so.  Mr.  Curtis  was  averse  to  notify- 
ing Mrs.  Vaughan  of  the  serious  illness  of 
her  foster  mother,  saying  that  she  would  get 
there  soon  enough.  The  information  about 
the  illness  of  Mrs.  Curtis  was  sent  her  by  a 
member  of  the  Cowles  family,  and  not  by  Mr. 
Curtis.  However,  when  she  arrived,  Curtis, 
who  had  also  asked  Cowles  to  remain  with 
him,  changed  his  mind  and  permitted  Mrs. 
Vaughan  to  remain.  She  had  difficulties 
with  various  members  of  the  Cowles  family 
and  other  relatives  of  Mrs.  Curtis,  and  com- 
plained of  the  disposition  made  by  them  of 
her  mother's  Jewels  and  laces.  When  In- 
formed of  her  suspicions  that  certain  rela- 
tives of  Mrs.  Curtis  were  carrying  away 
small  articles  from  the  house,  Mr.  Curtis 
became  angry  with  them  to  such  an  extent 
that  they  ceased  to  visit  the  house.  Mrs. 
Vaughan  remained  with  Curtis,  and  no  op- 
portunity was  given  the  relatives  of  Mrs. 
Curtis  to  converse  with  him  out  of  her  pres- 
ence. She  slept  in  the  same  room  with  him, 
and  was  solicitous  as  to  his  wants.  On  two 
occasions  when  H.  L.  Cowles  attempted  to 
secure  a  private  Interview  with  him  Mrs. 
Vaughan  interrupted  and  called  Curtis  away. 
On  May  20,  1902,  about  one  week  after  the 
death  of  Mrs.  Curtis,  Curtis  made  a  codicil 
to  his  will,  making  changes  that  were  bene- 
ficial to  Mrs.  Vaughan.  On  June  6,  1902, 
Curtis  assigned  to  Mrs.  Vaughan  his  Inter- 
est 1:.  the  estate  of  Henry  H.  Curtis,  of  St. 
Louis,  amounting  to  $5,631.44.  She  collected 
this  interest.  On  July  2,  1902,  Curtis  con- 
veyed, by  two  deeds,  160  acres  of  land  In 
Iowa  and  some  lots  and  land  In  Minnesota 
to  Mrs.  Vaughan.  On  July  2,  1902,  H.  L. 
Cowles  received  for  Curtis  a  check  for  $12,- 
995,  payable  to  Curtis'  order.  This  was 
in  payment  for  real  estate  sold  in  Chica- 
go.   Curtis  told  Cowles  to  take  charge  of 


this  check,  and  deposit  It  next  day.  Mrs. 
Vaughan  learned  about  the  check,  and  after 
a  conversation  with  her  Curtis  called  for 
and  received  the  check  from  Cowles.  The 
next  day  Curtis  and  Mrs.  Vaughan,  accom- 
panied by  two  attorneys,  went  to  the  banking 
house  of  N.  W.  Harris  &  Co.,  and  there  Cur- 
tis purchased  and  gave  to  Mrs.  Vaughan 
$10,850  worth  of  bonds.  Out  of  the  check 
$1,327  was  deposited  to  Curtis*  credit,  and 
the  record  does  not  show  what  became  of 
the  balance  of  the  check,  amounting  to  $81S. 
On  August  27,  1902,  Curtis  executed  and  de- 
livered to  Mrs.  Vaughan  the  deed  for  the 
property  which  is  in  question  in  this  suit. 
He  was  78  years  old  at  the  time.  The  val- 
ue placed  by  the  appraiser  for  inheritance 
tax  upon  this  property  was  $43,175.  On  Oc- 
tober 29,  1902,  he  conveyed  to  her  real  estate 
in  Keokuk,  and  a  short  time  before  his 
death  he  conveyed  to  her  his  residence  in 
Chicago  and  its  contents. 

The  allegation  of  the  bill  Is  that  at  the 
time  J.  Lafayette  Curtis  signed  the  deed  In 
question  he  was  not  of  sound  mind  and  mem- 
ory, but,  on  the  contrary,  was  in  his  dotage, 
and  that  his  mind  and  memory  were  so  Im- 
paired at  that  time  as  to  render  him  wholly 
incapable  of  making  any  proper  conveyance 
of  his  real  estate.  The  bill  also  charges  that 
Margaret  C.  Vaughan  used  actual  undue  in- 
fluence in  procuring  the  deed,  and  also  that 
a  fiduciary  relationship  existed  between  Cur- 
tis and  Mrs.  Vaughan.  The  evidence  is  con- 
flicting In  most,  If  not  all,  material  matters. 
A  large  number  of  witnesses  were  produced 
by  each  side  who  had  known  Curtis  for  vary- 
ing numbers  of  years,  and  who  were  them- 
selves engaged  In  various  businesses  and  who 
had  met  him  under  conditions  which  sur- 
round one  in  the  ordinary  affairs  of  life.  Of 
these,  27  state  facts  tending  to  show  that 
grantor's  mental  faculties  were  unimpaired 
for  a  period  of  three  months  before,  and  at 
least  that  long  after,  the  making  of  the  deed. 
Twenty-eight  witnesses  state  facts  tending  to 
show  that  during  this  time  J.  Lafayette  Cur- 
tis did  not  possess  the  sound  mind  and  mem- 
ory which  the  law  requires  one  making  a 
valid  transfer  of  property  to  possess. 

Out  of  this  mass  of  testimony  the  follow- 
ing facts  may  be  regarded  as  established  by 
a  clear  preponderance  of  the  evidence:  J. 
Lafayette  Curtis  was  a  successful  business 
man,  who  had  accumulated  property  worth 
in  the  aggregate  about  $150,000,  perhaps 
more.  He  was  close  in  his  dealings,  and  it 
had  been  said  of  him  that  he  was  as  hard 
as  adamant.  For  many  years  he  cared  for 
his  own  business  without  assistance,  having 
an  office  downtown.  About  1898  he  began  to 
fail  physically,  and  seemed  liable  to  become 
confused  about  business  affairs.  He  would 
also  in  the  same  conversation  repeatedly  ask 
the  same  question  over  and  over  again.  He 
became  subject  to  forgetfulness,  frequently 
forgetting  that  he  had  collected  rent,  and  in 
oue  instance  he  left  the  house  leaving  a  re- 
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ceipt  on  the  table  while  bis  tenant  bad  gone 
into  another  room  to  get  tbe  money.  He  bad 
great  difficulty  in  counting  money,  and  would 
ask  others  to  count  it  for  him.  He  endeavor- 
ed to  take  care  of  his  own  correspondence, 
haying  his  wife  do  the  writing  for  him,  and 
he  would  dictate  a  letter  over  and  over  again 
to  tbe  same  party,  making  only  trifling 
changes.  On  one  occasion  he  dictated  the 
same  letter  10  times.  He  lost  care  about  his 
personal  appearance,  and  his  wife  dressed 
him,  combed  his  hair,  and  brushed  his  teeth. 
Mrs.  Curtis  expressed  the  greatest  solicitude 
about  his  being  on  the  streets  alone,  because 
he  was  easily  lost,  and  confused  in  his  mind 
the  streets  of  Chicago  with  those  of  Keokuk. 
She  took  great  care  that  he  should  not  go 
upon  the  streets  alone,  but,  If  occasion  de- 
manded that  he  should  do  so,  she  would  put 
his  name  and  address  upon  a  piece  of  paper 
in  his  hatband.  He  became  confused  as  to 
the  names  of  relatives,  frequently  calling 
them  by  the  wrong  name.  He  was  childish 
in  many  things,  and  asked  foolish  questions. 
It  was  difficult  for  him  to  keep  his  mind 
on  any  subject,  and  be  frequently  walked 
around  talking  to  himself.  He  greeted  guests 
repeatedly,  apparently  not  knowing  that  he 
had  greeted  them  before.  His  memory  failed 
about  matters  of  recent  date,  although  he 
could  discuss  Intelligently  matters  which  had 
happened  many  years  before.  He  lost  his 
ability  to  comprehend  simple  things ;  thought 
that  the  marriage  of  a  neighbor  was  a 
funeral;  that  John  Brown  had  signed  tbe 
Declaration  of  Independence,  and  asked  if 
he  was  still  living  in  California;  did  not 
readily  comprehend  that  his  wife  was  dead, 
and  referred  to  her  funeral  as  a  reception. 
He  lost,  to  some  extent,  his  ability  to  reason 
about  ordinary  affairs  of  life.  His  mind  en- 
tertained vagaries,  and  he  did  not  seem  to 
comprehend  business  matters  readily,  such 
as  giving  a  tenant  a  lease  or  getting  a  check 
for  money.  His  mind  acted  slowly  when 
considering  a  business  matter.  While  H.  L. 
Cowles  was  managing  his  affairs,  Curtis 
would  sign  checks  and  discuss  his  business 
with  Cowles,  who  talked  to  blm  about  busi- 
ness affairs  on  the  suggestion  of  Mrs.  Curtis. 
Upon  the  death  of  Mrs.  Curtis,  H.  L.  Cowles 
was  named  by  her  as  one  of  the  executors  of 
her  will.  In  a  safety  deposit  vault  were 
found  several  thousand  dollars'  worth  of 
bonds  In  an  envelope,  marked:  "Property  of 
Mrs.  Curtis."  Mr.  Curtis  claimed  these 
bonds  as  his  own,  claming  that  be  had  so 
marked  the  envelope  that,  In  case  of  his 
death  before  that  of  his  wife,  she  should 
have  them  without  trouble.  Proceedings 
were  instituted  In  the  probate  court  to  ascer- 
tain the  ownership  of  the  bonds,  and  October 
23, 1902,  Curtis  was  called  as  a  witness  in  tbe 
case.  This  was  about  two  months  after  the 
deed  in  question  was  executed.  He  was  sub- 
jected to  a  very  searching  examination.  His 
evidence  Is  in  the  record  In  this  case,  and 
occupies  35  pages  of  typewritten  matter. 


While  some  of  his  answers  Indicate  a  failure 
to  comprehend  tbe  questions,  his  testimony, 
in  the  main,  is  consistent  and  Intelligent. 
He  told  the  story  of  placing  the  bonds  in  the 
bank  in  bis  wife's  name  so  that,  if  he  died 
first,  she  could  get  them,  but,  if  not,  they  were 
to  be  reclaimed  by  Curtis.  He  never  departed 
from  this  statement,  and  his  evidence  shows 
that  he  had  as  much  mental  vigor  as  is 
usually  possessed  by  persons  of  his  age. 

It  is  the  deed  to  the  premises  known  as 
877  Dearborn  street  that  Is  sought  to  be  set 
aside  in  this  proceeding.  This  deed  was  writ- 
ten by  M.  L.  Coffeen,  a  lawyer  and  a  member 
of  the  firm  of  Tenney,  Coffeen,  Harding  & 
Wllkerson.  Since  it  is  of  Importance  to  de- 
termine the  issue  here  involved  with  respect 
to  the  execution  of  this  deed,  it  will  be  neces- 
sary to  examine  in  detail  the  evidence  bear- 
ing upon  the  circumstances  attending  its  ex- 
ecution. 

James  B.  Diver,  who  was  Curtis'  agent  in 
Keokuk,  testified:  "He  said  that  the  prop- 
erty here  [in  Keokuk]  that  I  had  charge  of 
was  to  be  Maggie's,  and  also  he  Intended  giv- 
ing the  Dearborn  street  property  to  Maggie 
— Mrs.  Vaughan.  I  think  the  number  of  the 
Dearborn  street  property  is  377.  Mrs.  Vaugh- 
an was  in  Mt.  Vernon  at  that  time.  Mr. 
Curtis  didn't  say  whether  she  knew  of  his 
intention." 

M.  L.  Coffeen  testified:  "Mr.  Curtis  and 
Mrs.  Vaughan  came  to  my  office  together.  I 
was  busy  when  they  came  in.  I  went  out 
into  the  outer  offloe.  Mr.  Curtis  and  Mrs. 
Vaughan  were  sitting  there.  I  said  I  would 
be  disengaged  in  a  few  minutes  and  went 
Into  my  room,  and  Mr.  Curtis  followed  me  In 
— said  that  he  wanted  to  talk  with  me  fur- 
ther. Mrs.  Vaughan  did  not  come  with  him 
in  that  interview.  She  stayed  in  tbe  outer 
office,  and  I  closed  the  door.  We  sat  down 
there  alone  together  in  the  office.  Mr.  Cur- 
tis told  me  that  he  had  made  up  his  mind 
to  give  his  Dearborn  street  property  to  Mrs. 
Vaughan,  and  again  said  that  he  had  thought 
of  making  a  deed  to  that  property  to  her 
and  holding  the  deed,  because  he  might  want 
to  sell  it,  and  I  asked  him  If  he  wanted  to 
give  her  that  property  outright;  if  that  was 
what  he  wanted ;  if  that  was  in  reference  to 
the  change  in  his  will  that  we  talked  about 
before  or  further  provision  for  her.  He  said 
yes,  it  was,  but  he  did  not  know  how  he 
wanted  to  do  it — whether  he  wanted  to 
change  his  will  or  whether  he  could  deed  the 
property.  I  told  hlra  that  If  he  made  a  deed 
to  the  property  and  held  the  deed  that  It 
would  be  valueless  unless  It  was  delivered, 
and  that,  if  he  wanted  her  to  have  that 
property,  he  had  a  right  to  deed  it  to  her 
or,  if  he  wanted  to  change  his  will  and  put 
that  In  his  will,  he  could  do  It  that  way. 
'Well,'  he  said,  'Mrs.  Vaughan  will  have  her 
home,  and  I  want  to  make  a  good  provision 
for  her,  so  that  she  will  have  income  enough 
to  support  herself  and  her  family.  You  know 
that  she  has  two  children  that  will  always 
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be  dependent  upon  her  or  upon  some  one. 
They  can't  do  anything  for  themselves  to 
support  themselves;  I  don't  want  to  fix  this 
property — the  title  to  this  property — so  that 
the  title  would  get  into  the  names  of  these 
children  if  Mrs.  Vaughan  should  outlive  me. 
I  want  to  have  the  benefit  of  that  property 
myself  while  I  live,  but  J  want  to  make  a 
provision  so  that,  when  I  die,  Mrs.  Vaughan 
shall  have  the  benefit  of  the  property,  and 
that  it  shall  be  so  fixed  that  her  children  will 
be  provided  for.'  I  said:  'Mr.  Curtis,  you 
can  change  your  will  to  cover  those  condi- 
tions if  you  desire  to  do  so.  If  you  want, 
you  can  make  a  deed  of  the  property  to.  a 
trustee,  reserving  the  income  from  the  prop- 
erty for  your  own  use  and  give  the  income 
to  Mrs.  Vaughan  while  she  Is  alive,  so  the  in- 
come will  go  to  these  children  after  her  death, 
if  you  want  to  do  it  that  way;  or  you  can 
make  a  deed  of  the  property  so  that  she  will 
have  the  absolute  control  of  it  at  your  death, 
If  you  want  to,  without  any  trust  for  her, 
and  make  a  trusteeship  for  her  children,  re- 
serving a  life  Interest  if  you  so  desire.  There 
are  a  number  of  ways  that  this  thing  could 
be  fixed.'  'Well,  what  would  you  advise  about 
it?'  he  asked.  I  said:  'I  think,  Mr.  Curtis, 
tbat  if  you  want  to  give  that  property  out- 
right to  Mrs.  Vaughan  after  your  death,  and 
at  the  same  time  make  a  provision  with  ref- 
erence to  these  dependent  children,  so  tha*t 
the  title  will  be  protected  from  being  tied  up 
on  account  of  their  disability,  that  it  would 
be  as  well  to  make  a  deed  to  the  property, 
reserving  your  own  life  estate  in  it  and  the 
income,  and  let  Mrs.  Vaughan  have  the  title 
at  your  death,  with  a  provision  that,  if  she 
should  die  before  you  die,  then  that  the  title 
should  vest  hi  a  trustee  for  the  benefit  of 
the  children.'  He  said,  'Well,  that  is  what 
I  will  do,'  or  'about  what  I  want  to  do' — 
something  to  that  effect.  He  then  asked  me 
if  he  could  make  such  a  deed  and  make  a 
provision  so  if  he  had  a  good  chance  to  sell 
the  property  he  could  sell  it  himself.  I  said: 
'I  do  not  think  a  deed  with  that  kind  of  a 
string  tied  to  It  would  give  a  very  good  title. 
What  you  ought  to  do,  In  my  opinion,  Mr. 
Curtis,  is  to  either  change  your  will  and  state 
in  It  exactly  what  you  want  done  with  that 
property,  or  deed  it  with  specific  provisions, 
so  that  the  title  will  be  absolutely  vested 
where  you  want  it  to  go.  Now,  if  you  want  to 
create  a  trust  for  Mrs.  Vaughan  so  she  will 
have  only  the  income,  all  well  and  good.  If 
you  want  her  to  have  absolute  control  of  it 
on  your  death,  why,  make  the  deed  that 
way,  with  a  provision  that  if  she  dies  before 
you  die  that  the  title  shall  vest  in  a  trustee 
for  the  benefit  of  her  children.'  'Well,'  he 
said,  'I  have — I  want  to  make  her  just  as 
little  trouble  as  I  possibly  can,  and  I  am 
willing— perfectly  willing— after  my  death 
that  she  should  do  whatever  she  wants  to  do 
with  that  property.'  I  said  'If  you  say  so, 
I  will  draw  the  papers  and  make  a  convey- 
ance of  that  kind.'   Then  we  had  some  talk 


about  a  trustee,  and  I  suggested  to  him  that 
the  Illinois  Trust  &  Savings  Bank  was  an 
organization  well  equipped  to  handle  a  mat- 
ter of  that  kind,  if  it  got  around  where  the 
trust  would  become  operative.  Mr.  Curtis 
said:  'Well,  concerns  like  that  charge  pret- 
ty high,  don't  they?'  I  said:  4I  don't  think 
they  charge  unreasonably  at  all.  My  experi- 
ence with  most  of  these  trust  companies  Is 
that  they  are  reasonable  and  fair,  and  I  ad- 
vise organizations  of  that  kind  rather  than 
an  individual  generally  because  they  have  all 
the  equipment  to  handle  matters  of  that  kind 
properly.'  Well,  he  said  he  would  see  about 
that  That  is  the  substance  of  what  occur- 
red at  that  time.  I  saw  Mr.  Curtis  again 
on  the  20th  of  August.  I  talked  with  him 
on  the  same  subject.  I  had  been  looking  up 
the  matter  we  had  talked  about  before,  of 
the  conveyance  of  the  premises  377  Dearborn 
street  I  believe  it  was  In  tbat  talk  that  he 
said  he  wanted  papers  made,  and  I  believe 
that  the  trusteeship  In  the  Illinois  Trust  & 
Savings  Bank  was  at  that  time  again  talked 
about,  and  he  said:  'AH  right,  let  the  papers 
go  that  way.'  On  this  occasion  I  think,  but 
I  don't  recall  positively,  that  both  Mrs. 
Vaugban  and  Mr.  Curtis  were  present.  I 
went  to  work  to  get  up  the  deed  in  accord- 
ance with  the  instructions  Mr.  Curtis  had 
given  me.  I  did  some  work  in  drafting  a 
conveyance  on  the  25th  of  August  and  also 
on  the  2Gth,  looking  up  authorities  with  ref- 
erence to  conveyances  of  that  kind,  and  pre- 
paring a  form  of  a  deed  and  getting  the  mat- 
ter in  shape  for  execution  by  Mr.  Curtis. 
I  think  I  gave  the  papers  to  him  on  the 
26th  of  August — it  may  have  been  the  25th. 
I  gave  a  draft  of  the  deed  to  him,  and  he 
took  It  away  with  him.  I  am  not  positive 
whether  that  was  the  next  time  I  saw  him 
before  the  time  I  last  referred  to.  I  am  not 
sure  whether  I  saw  him  in  the  meantime 
or  not  at  his  house.  I  said  to  Mr.  Curtis  at 
that  time  that  I  had  prepared  a  deed  which 
was  as  near  in  accordance  with  his  instruc- 
tions as  I  understood  it  could  be,  but  that  I 
would  like  to  have  him  take  the  paper,  look 
it  over  very  carefully,  and  if  he  had  any  sug- 
gestions to  make  about  it  at  all — if  it  was 
wrong  in  any  particular,  wanted  any  chan- 
ges made  In  it — to  let  me  know,  and  he  took 
it  and  went  away.  I  think  I  saw  him  on  the 
next  day,  which  I  think  was  the  day  he 
came  in  and  executed  the  deed.  That  was 
on  the  27th  of  August,  1902.  On  that  day 
Mr.  Curtis,  I  think  Mrs.  Vaughan  and  Frank 
Vaughan,  somebody  else,  came  down  to  our 
office,  and  Mr.  Curtis  came  into  my  room 
and  said  that  'the  paper  Is  all  right,'  he 
thought;  stated  that,  or  he  said  this:  'You 
know  I  told  you  I  wanted  to  have  the  In- 
come myself  from  this  property,  and  as  I 
understand  It  I  go  right  on  and  collect  the 
rents  and  keep  the  money.  It  Is  mine  to  do 
anything  I  am  a  mind  to  do  with.'  I  said: 
•That  is  right,  Mr.  Curtis.*  Just  about  that 
time,  I  talked  with  him  two  or  three  minutes 
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when  I  was  called  out  of  the  office  for  some 
purpose  or  other  and  was  out  some  little  time; 
that  is,  8  or  10  or  15  or  20  minutes.  I  don't 
know  how  long.  I  know  I  went  out  After 
a  lapse  of  this  time  I  went  back  into  my 
office.  Mr.  Curtis  was  sitting  there  talking 
with  my  partner,  Mr.  Wilkerson.  Nobody 
was  there  but  Mr.  Curtis  and  Mr.  Wilker- 
son. I  think  Mrs.  Vaughan  sat  down  in  the 
outer  office.  When  I  came  back,  he  was  talk- 
ing with  Mr.  Wilkerson,  and  he  said  the 
matter  was  all  right,  and  he  would  execute 
the  deed  and  sign  the  deed.  I  then  called  a 
young  man  wbo  was  keeping  our  books,  Mr. 
Tost,  and  Mr.  Curtis  signed  the  deed,  and 
I  think  Mr.  Wilkerson  and  Mr.  Yost  both  of 
them  witnessed  it,  or  else— I  don't  remember 
just  exactly  who  witnessed  the  deed  just  now 
without  looking  at  it.  I  think  I  was  one 
of  them,  but  tbe  deed  was  executed  right 
there  before  Mr.  Wilkerson,  Mr.  Yost,  and 
myself.  The  deed  was  read  over  by  me  to 
Mr.  Curtis  at  the  time  very  carefully,  the 
day  I  gave  It  to  him.  When  the  deed  was 
executed,  Mrs.  Vaughan  was  called  into  the 
room.  I  think  I  spoke  to  her  when  she  came 
'In.  I  took  the  paper  off  my  desk  and  hand- 
ed It  back  to  Mr.  Curtis,  and  I  said  to  him, 
•Now,  you  have  made  the  deed  you  can  de- 
liver* it  if  you  want  to,'  whereupon  he  hand- 
ed it  over  to  Mrs.  Vaughan,  saying  'Maggie, 
here  is  your  deed,'  or  something  to  that  ef- 
fect. Mrs.  Vaughan  handed  It  to  me.  I  told 
her  I  would  have  It  recorded.  Mr.  Curtis 
was  an  old  man.  His  hearing  was  somewhat 
defective,  and  he  would  talk  about  a  matter 
and  go  over  it  several  times  sometimes,  per- 
haps repeat  it  a  couple  of  times,  bring  up  the 
same  matter,  and  was  a  little  slow  In  his 
mental  action,  but  he  was  always  very  clear 
in  understanding  the  matters  we  talked  about 
during  the  different  conversations  that  we 
had  with  him.  His  conversations  with  me 
In  these  various  transactions  and  the  things 
he  said  were  perfectly  intelligible  and  rele- 
vant to  the  matters  under  discussion.  There 
was  no  Indication  that  he  did  not  understand 
the  matters  concerning  which  he  was  con- 
sulting me  and  concerning  which  he  was  giv- 
ing me  directions  during  these  various  con- 
versations with  him,  other  than  what  I  have 
just  said.  He  was  slower  than  some  men  in 
arriving  at  conclusions,  and  In  talking  to 
him  he  would  ask  you  what  you  said,  over 
and  over  again,  sometimes,  and  you  had  to 
elevate  your  voice  somewhat  to  make  him 
understand,  but  he  did  understand  every- 
thing perfectly,  as  far  as  I  ever  saw,  so  far 
as  his  business  was  concerned  that  I  had  to 
do  with.  In  my  opinion  he  was  perfectly 
capable  of  transacting  ordinary  business.  In 
my  opinion  he  clearly  understood  the  nature 
and  effect  of  all  the  papers  that  he  ever 
executed  that  were  prepared  by  me." 

James  H.  Wilkerson  testified:   "I  first  saw 
*  J.  Lafayette  Curtis  In  July  of  1902,  at  the 
office  of  our  firm.    I  saw  him  there  a  number 
of  times— 10  or  more,  probably.   His  busi- 


iness  was  largely  with  Mr.  Coffeen.  I  don't 
remember  that  I  discussed  business  matters 
with  him,  with  the  exception  of  the  conversa- 
tion in  August  with  reference  to  the  execu- 
tion of  the  deed  in  question  In  this  case.  At 
that  time  Mr.  Curtis  came  into  Mr.  Coffeen 's 
room.  My  recollection  Is  that  I  was  then  in 
his  private  office  and  Mr.  Coffeen  had  to  leave 
the  office  on  some  errand.  I  was  there  In  the 
office  and  talked  with  Mr.  Curtis  for  16  or  20 
minutes  at  least,  until  Mr.  Coffeen  returned. 
Mr.  Curtis  had  with  him  the  draft  of  this 
deed,  and  he  asked  me  if  I  understood  what 
the  effect  of  the  deed  was.  I  told  him,  after 
I  read  It  over,  that  he  retained  the  control 
of  the  property  during  his  lifetime,  and,  If 
he  died,  the  property  went  to  Mrs.  Vaughan ; 
then,  that,  in  case  she  died,  the  property  went 
to  the  trustee,  who  would  manage  it  and  col- 
lect the  rent  and  take  care  of  It  until  (my 
recollection  is)  the  youngest  child  reached 
the  age  of  30  years,  when  It  would  be  dis- 
tributed. He  said  that  was  the  way  he  want- 
ed it  He  said  he  wanted  her  to  have  proper- 
ty enough  so  that  she  could  live  and  keep 
those  children ;  spoke  about  some  of  them  not 
being  able  to  take  care  of  themselves.  We 
had  some  general  conversation  that  lasted 
until  Mr.  Coffeen  returned  to  the  office,  and 
he  and  Mr.  Curtis  talked  with  reference  to 
the  same  theme;  that  is,  whether  or  not  he 
retained  control  of  the  property  during  his 
life.  I  think  I  went  into  my  own  room  a  few 
minutes  about  something,  came  back  in  there, 
and  Mr.  Curtis  said  he  wanted  to  sign  that 
deed,  and  he  signed  It,  and  we  called  in  a 
young  man  who  was  then  our  cashier,  and 
Mr.  Curtis  said  he  wanted  us  to  witness  tbe 
signature,  so  I  wrote  my  name  on  the  deed 
to  witness  the  signature  and  Mr.  Yost  did  the 
same,  and  he  acknowledged  tbe  deed  before 
the  notary,  and  after  that  had  been  done  he 
took  the  deed  and  handed  it  to  Mr  a  Vaughan, 
who  in  the  meantime  had  come  into  the  room. 
From  my  conversations  with  Mr.  Curtis  on 
these  various  occasions  I  think  he  was  of 
sound  mind,  and  that  he  was  capable  of 
transacting  business.  I  think  he  knew  abso- 
lutely everything  that  was  done  in  connection 
with  that  deed.  I  saw  nothing  that  raised 
any  question  at  any  time  as  to  his  entire 
mental  competency." 

No  other  witnesses  testify  to  the  occur- 
rences when  the  deed  was  executed. 

Gwynn  Garnett,  Clarence  T.  Morse,  and 
Eugene  Garnett,  for  appellant.  Scott,  Ban- 
croft, Lord  &  Stephens  (Edgar  A.  Bancroft 
and  George  T.  Rogers,  of  counsel),  for  appel- 
lee Margaret  C.  Vaughan. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  In  the  foregoing  statement  we  have 
set  out  what  appear  to  us  as  the  most  salient 
points  In  the  testimony  bearing  upon  the  ques- 
tion at  Issue.  The  great  volume  of  testimony 
given  on  the  trial  of  this  cause  cannot  be  set 
out  within  the  reasonable  limits  of  a  statement 
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or  discussed  In  detail  in  an  opinion  without 
unduly  extending  it.  With  unusual  industry 
counsel  for  the  respective  parties  have  pre- 
sented every  fact  and  circumstance  which 
bear  directly  or  remotely  upon  the  questions 
Involved.  The  range  of  the  testimony  ex- 
tends over  a  period  of  a  half  century,  and 
brings  into  view  a  great  multitude  of  state- 
ments, acts,  and  circumstances  in  the  life  of 
J.  Lafayette  Curtis  for  the  purpose  of  show- 
ing whether  he  had  mental  capacity  on  Au- 
gust 27, 1902,  sufficient  to  make  a  valid  deed. 

The  theory  of  appellant,  both  In  the  plead- 
ings and  the  evidence,  is  that  the  mind  of 
Curtis  was  so  enfeebled  by  age  that  he  was 
Incompetent  to  make  a  deed.  It  Is  not  claim- 
ed that  he  was  insane  or  that  be  was  subject 
to  any  delusions  of  any  kind,  either  at  the 
time  the  deed  was  executed  or  at  any  other 
time.  Mere  impairment  of  memory,  by  rea- 
son of  advanced  years,  does  not  of  Itself  in- 
dicate a  want  of  power  to  comprehend  a 
transaction  and  to  dispose  of  property.  Fran- 
cis v.  Wilkinson,  147  111.  370,  35  N.  E.  150 ; 
Taylor  v.  Pegram,  151  111.  106,  37  N.  E.  837. 
In  order  to  justify  a  court  of  equity  In  setting 
aside  a  deed  or  contract  on  the  ground  of 
mental  Incapacity,  it  must  appear  that  the 
grantor  did  not  have  sufficient  mind  and 
memory  to  comprehend  the  nature  and  char- 
acter of  the  transaction  in  which  he  was  en- 
gaged. Argo  v.  Coffin,  142  111.  368,  32  N.  E. 
679,  34  Am.  St.  Rep.  86;  Graham  v.  Deuter- 
man,  206  111.  378,  69  N.  E.  237;  Reamer  v. 
Morrison,  210  111.  443,  71  N.  E.  402.  When 
the  evidence  bearing  upon  the  mental  capac- 
ity of  Curtis  is  considered,  it  leaves  no  doubt 
upon  our  minds  that  at  the  time  the  deed  in 
question  was  executed  Curtis  fully  compre- 
hended and  understood  the  transaction  in  all 
of  its  bearings  and  consequences.  The  testi- 
mony of  the  attorney  who  drew  the  deed  Is 
very  clear  and  convincing  upon  this  point 
It  shows  that  he  fully  advised  Curtis  in  re- 
lation to  the  effect  of  making  a  deed,  as 
well  as  adding  a  codicil  to  his  will.  Curtis 
came  to  the  office  and  explained  what  he  de- 
sired to  do  with  the  Dearborn  street  property 
and  asked  Mr.  Coffeen  in  what  manner  he 
could  best  accomplish  his  purpose.  His  state- 
ments were  all  clear  and  rational,  and  the 
questions  asked  by  him  were  intelligent  and 
pertinent.  After  a  conclusion  had  been 
reached  as  to  the  instrument  to  be  executed, 
the  deed  was  prepared  by  Mr.  Coffeen  and 
read  by  him  to  Curtis.  Curtis  took  the  deed 
away  with  him  and  returned  the  next  day, 
saying  that  he  was  satisfied  with  the  deed, 
and  that  he  was  ready  to  execute  it  The 
deed  was  then  executed  and  delivered  to  the 
grantee.  While  Mrs.  Vaughan  accompanied 
Curtis  on  these  several  visits  to  the  attorney's 
office,  she  was  not  present  and  took  no  part 
in  the  Interviews  between  Curtis  and  Coffeen. 
There  Is  nothing  connected  with  the  execu- 
tion of  this  deed,  so  far  as  this  record  shows, 
sufficient  to  raise  a  reasonable  doubt  as  to 
the  grantor's  mental  capacity.. 


The  charge  of  undue  Influence  is  equally 
untenable.  While  Mrs.  Vaughan  was  no 
blood  relation  to  the  grantor,  yet  she  occu- 
pied in  his  affections  the  relation  of  a  daugh- 
ter. She  had  been  brought  into  the  Curtis 
home  when  only  two  years  of  age.  There 
were  no  children  born  to  Curtis  and  his  wife; 
and  it  is  but  natural  that  they  should  have 
bestowed  upon  their  foster  daughter  great 
affection.  The  fact  that  Curtis  regarded  Mrs. 
Vaughan  and  her  children  as  the  natural  ob- 
jects of  his  bounty  Is  shown  by  the  circum- 
stance that  he  supported  her  and  her  chil- 
dren out  of  his  means  many  years  before 
Mrs.  Curtis'  death,  and  by  the  further  fact  that 
in  his  will,  made  in  1897,  while  Mrs.  Vaughan 
was  residing  in  Ohio  and  when  there  could 
be  no  suspicion  of  want  of  capacity  or  undue 
Influence,  a  liberal  provision  was  made  for 
Mrs.  Vaughan  and  her  children.  It  is  no 
doubt  true  that  Curtis  changed  his  mind,  aft- 
er the  death  of  his  wife,  In  regard  to  the 
amount  of  property  he  desired  to  go  to  his 
wife's  relatives.  The  interests  of  his  wife's 
relatives  under  the  will  will •  be  largely  re- 
duced If  the  deed  in  question  is  upheld;  and, 
it  is  the  fact  that  the  deed  reduces  the  In-* 
terests  of  certain  legatees  and  increases  the 
Interest  of  Mrs.  Vaughan  which  is  relied  on 
as  a  circumstance  tending  to  show  undue  in- 
fluence. The  evidence  shows  that  after  the 
death  of  his  wife  disagreements  sprung  up 
between  Mrs.  Vaughan  and  certain  relatives 
of  Mrs.  Curtis.  It  is  not  material  to  our  pur- 
pose to  discuss  these  disagreements  or  seek 
to  determine  who  was  In  the  right  and  who 
in  the  wrong,  but  we  only  refer  to  it  for  the 
purpose  of  observing  that  In  these  quarrels 
Mr.  Curtis  seems  to  have  agreed  with  Mrs. 
Vaughan.  He  believed,  evidently,  that  cer- 
tain relatives  of  his  wife,  with  undue  haste, 
were  seeking  to  get  possession  of  certain  ar- 
ticles of  property  which  had  belonged  to  his 
deceased  wife.  Their  conduct  In  this  respect 
may  have  had  an  Influence  on  the  mind  of 
Curtis,  leading  him  to  reconsider  bis  original 
intention  of  disposing  of  his  property  for 
their  benefit  Mrs.  Vaughan,  no  doubt  was 
not  unwilling  that  she  should  be  regarded 
by  Curtis  with  greater  favor  than  the  rela- 
tives of  his  wife,  but  there  is  not  a  particle 
of  evidence  In  this  record  that  Mrs.  Vaughan 
at  any  time  sought  to  influence  Curtis  to  ex- 
ecute this  deed  to  her.  The  appellant's  con- 
tention on  this  point  is  a  mere  inference 
sought  to  be  drawn  from  the  manifest  change 
in  Curtis'  plans  for  the  distribution  of  his 
estate,  and  the  fact  that  Mrs.  Vaughan  was 
closely  associated  with  Curtis,  thus  affording 
abundant  opportunity  for  her  to  exercise  an 
influence  over  him,  and  that  such  Inference 
is  rendered  more  probable  by  the  mental  con- 
dition of  Mr.  Curtis.  The  most  that  can  be 
said  of  these  facts  is  that  they  are  consist- 
ent with  the  hypothesis  that  this  deed  was* 
the  result  of  actual  undue  Influence  of  the 
grantee;  but  they  are  also  equally  consistent 
with  the  hypothesis  that  Curtis,  either  with 
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or  without  cause,  conceived  a  dislike  for  his 
wife's  relatives  after  her  death,  and  for  this 
or  some  other  reason  changed  his  mind, 
after  his  wife's  death,  in  regard  to  the  dis- 
position of  his  property.  Again,  it  is  not 
unreasonable  to  believe  that  after  Mrs. 
Vaughan  came  to  make  her  home  with  Cur- 
tis, bringing  with  her  her  four  fatherless 
children,  two  of  whom,  as  already  shown, 
were  wholly  Incapable  of  taking  care  of 
themselves,  the  unfortunate  condition  of  the 
children  appealed  to  the  sympathy  of  Mr. 
Curtis,  and  he,  acting  from  motives  of  af- 
fection and  duty,  determined  to  increase  the 
provision  for  Mrs.  Vaughan  and  her  children 
even  if  it  did  diminish  the  provision  for  his 
wife's  relatives,  who  were  able  to  take  care 
of  themselves,  and  whose  claims  upon  his 
bounty,  if  any  claim  can  be  said  to  exist, 
■should  very  properly  be  regarded  as  inferior 
and  secondary  to  the  claims  of  his  foster 
daughter  and  her  unfortunate  children.  While 
undue  influence  may  be  established  by  cir- 
cumstantial evidence,  yet  when,  as  In  the 
case  at  bar.  all  the  circumstances  relied  upon 
are  equally  consistent  with  some  other  ration- 
al theory  deducible  from  the  facts  proven,  it 
cannot  be  held  that  the  charge  of  undue  in- 
fluence is  established,  especially  where  the 
direct  evidence  bearing  upon  the  transaction 
sought  to  be  impeached  conclusively  shows 
mental  capacity  and  absence  of  any  undue 
Influence  operating  at  the  time  of  the  trans- 
action. 

This  court  has  often  had  occasion  to  define 
what  Is  and  what  is  not  "undue  influence." 
Among  the  latest  cases  on  this  subject  is 
Dowie  v.  Sutton,  227  111.  183,  81  N.  E.  395. 
In  that  case  It  was  said  (page  197  of  227 
III.,  page  401  of  81  N.  E.):  "The  word  'undue,' 
when  used  to  qualify  'influence,'  has  the  legal 
meaning  of  *wrongful.'  Hence  'undue  influ- 
ence' means  a  wrongful  influence.  But  influ- 
ence secured  through  affection  Is  not  wrong- 
ful, and  when  a  will  Is  made  in  favor  of  a 
child  at  his  solicitation  and  because  of  par- 
tiality influenced  by  affection  for  him  it  will 
not  be  undue  influence.  Dickie  v.  Carter,  42 
111.  376;  Brownfleld  v.  Brownfleld,  43  111. 
147;  Meeker  v.  Meeker,  75  111.  260;  Burt  v. 
Quisenberry,  132  111.  385,  24  N.  E.  622."  Un- 
*Iue  Influence  which  will  avoid  a  will  or  a 
deed  must  go  to  the  extent  of  depriving  the 
party  of  his  free  agency  (Francis  v.  Wilkin- 
son, 147  111.  370,  35  N.  E.  150;  Wllcoxon  v. 
Wilcoxon,  165  111.  454,  46  N.  E.  369);  and 
such  Influence  must  operate  at  the  time  of 
the  transaction  sought  to  be  Impeached.  In 
Re  will  of  Barry,  219  111.  391,  397,  76  N. 
E.  577,  580,  this  court  said:  "It  is  further 
contended  on  the  part  of  the  contestants  that 
the  will  in  question  is  the  product  of  undue 
influence  over  the  testatrix  on  the  part  of 
William  Mumford.  Evidence  was  introduced 
to  show  that  William  Mumford  made  a  trip 
almost  every  month  from  his  home  in  Pitts- 
field  to  the  home  of  the  testatrix  in  Mt.  Ster- 
ling for  the  purpose  of  transacting  her  busi- 


ness for  her,  and  that  he  was  her  confidential 
and  professional  adviser  as  well  as  her.  son- 
in-law.  There  Is  no  evidence  in  the  record, 
however,  to  show  that  William  Mumford  had 
anything  whatever  to'  do  with  the  prepara- 
tion or  execution  of  the  will  in  question.  He 
was  present  In  the  library  when  the  will  was 
executed,  but  took  no  part  therein,  either  by 
word  or  act.  After  the  will  was  executed 
the  testatrix  sent  it  to  the  bank,  sealed  up  in 
an  envelope  with  other  papers,  and  there  it 
remained  for  about  a  year  and  until  after 
her  death.  There  is  no  evidence  to  show  any 
effort  on  the  part  of  William  Mumford  to  in- 
fluence the  testatrix  to  make  a  will,  to  or 
favor  his  son,  Barry,  In  the  disposition  of 
her  property.  In  cases  in  which  the  burden 
of  proof  is  thrown  upon  one  standing  in  a 
confidential  relationship  to  show  the  absence 
of  fraud  or  undue  influence  in  the  making  of 
a  will,  such  person  must  be  shown  to  have 
been  directly  connected  in  some  manner  with 
the  making  of  the  will.  The  record  fails  to 
show  that  William  Mumford  was  connected 
In  any  manner  with  the  execution  of  the  will. 
Any  suspicion  which  might  be  engendered  by 
Mumford's  presence  in  the  library  when  the 
will  was  executed  cannot  be  regarded  as 
proof  of  any  such  alleged  fact.  On  the  con- 
trary, the  declarations  of  the  testatrix  are 
In  evidence  to  the  effect  that  William  Mum- 
ford did  not  write  the  will  and  that  he  had 
nothing  to  do  with  It" 

Finally,  It  is  contended  by  appellant  that 
the  circumstances  of  this  case  show  a  fidu- 
ciary relation  between  appellee  Mrs.  Vaug- 
han and  Curtis  In  which  it  Is  assumed  that 
she  was  the  dominant  party,  and  that  the 
case  is  for  that  reason  one  in  which  Mrs. 
Vaughan  Is  required  to  prove,  by  clear  and 
satisfactory  evidence,  the  utmost  good  faith 
on  her  part  and  the  absence  of  undue  Influ- 
ence. This  position  cannot  be  maintained. 
The  rule  contended  for  Is  applicable  to  cases 
of  attorney  and  client,  guardian  and  ward, 
and  parent  and  child,  where  the  parent  re- 
ceives a  gift  or  other  benefit  from  the  child. 
But  the  rule  Is  not  applied  where  the  parent 
makes  a  will  or  other  provision  for  his  child. 
In  our  opinion  this  case  ought  to  be  governed 
by  the  same  rule  in  this  respect  as  would 
apply  between  father  and  child.  Gifts  of 
this  sort  are  natural,  and  proceed  from  that 
tender  solicitude  for  the  welfare  of  his  chil- 
dren that  is  Implanted  In  the  bosom  of  ev- 
ery parent.  To  hold  that  such  gifts  are  pre- 
sumptively fraudulent  would  be  to  reverse 
the  legal  basis  of  all  presumptions,  and  to 
establish  the  doctrine  that  when  a  parent 
makes  a  provision  for  his  child  by  will  ov 
deed  It  will  be  presumed  to  be  fraudulent, 
and  cast  the  burden  on  the  child  of  proving, 
by  clear  and  convincing  evidence,  good  faith 
and  the  absence  of  undue  Influence.  Pre- 
sumptions are  Inferences  which  common 
sense  draws  from  the  known  course  of  events 
or  from  circumstances  usually  occurring  In 
such  cases.    If  any  presumption  exists  In 
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this  case,  naturally  and  logically  It  would  be 
In  favor  of  the  validity  of  the  deed,  since  a 
gift  to  his  foster  daughter  by  Curtis  was, 
under  the  circumstances,  the  usual,  ordina- 
ry, and  reasonable  thing  to  be  expected  of 
him;  but  we  do  not  hold  that  there  is  any 
presumption  in  the  case  one  way  or  the 
other. 

Appellant  assumes  that  if  the  evidence 
proves,  or  tends  to  prove,  that  Mrs.  Vaughan 
occupied  a  position  of  influence  in  fact  over 
Curtis,  the  burden  of  proof  shifts  from  ap- 
pellant to  her,  and  requires  her  to  prove, 
by  clear  and  satisfactory  proof,  the  absence 
of  undue  influence.  In  this  argument  we 
think  that  appellant  confuses  an  inference  of 
fact  with  a  presumption  of  law.  There  is 
no  presumption  of  law  arising  from  the  rela- 
tion of  these  parties  which  will  cast  on  Mrs. 
Vaughan  the  burden,  in  the  first  Instance,  of 
proving  that  the  execution  of  this  deed  was 
not  procured  by  any  undue  influence  on  her 
part  over  the  grantor.  Appellant  charges 
the  fact  to  be  that  the  deed  was  thus  pro- 
cured. The  burden  of  proof  upon  that  ques- 
tion is  on  the  appellant  throughout,  and  is 
not  shifted  to  Mrs.  Vaughan  by  proof  mere- 
ly of  the  relationship  between  the  parties. 
There  Is  no  proof  in  this  record  that  Mrs. 
Vaughan  exercised  or  attempted  to  exercise 
any  Influence  whatever  over  Curtis  to  in- 
duce him  to  execute  the  deed.  If  there  was 
such  evidence,  there  might  be  drawn  an  In- 
ference of  fact  of  more  or  less  strength,  de- 
pending on  the  quantity  and  quality  of  the 
evidence  upon  which  it  rested,  and  such  in- 
ference might  be  strong  enough  to  justify  a 
decree  setting  aside  the  conveyance,  unless 
it  was  removed  by  other  proof.  Such  infer- 
ence, however,  is  quite  a  different  matter 
from  a  legal  presumption  based  on  the  bare 
fact  that  Mrs.  Vaughan  was  the  foster 
daughter  of  the  grantor.  If  such  presump- 
tion could  be  applied,  then  appellant  would 
be  entitled  to  a  decree  by  merely  proving  the 
existence  of  the  relation  and  the  conveyance 
made  while  such  relation  existed,  unless  Mrs. 
Vaughan  established  by  clear,  satisfactory, 
and  convincing  evidence  that  the  transac- 
tion was  fair  and  free  from  all  suspicion  of 
undue  Influence.  Such  is  not  the  law  as  ap- 
plied to  the  facts  of  this  case. 

Finding  no  error  in  the  record,  the  decree 
of  the  superior  court  of  Cook  county  Is  af- 
firmed. 

Decree  affirmed. 

SCOTT,  CARTER,  and  DUNN,  JJ.  (spe- 
cially concurring).  We  agree  to  the  conclu- 
sion reached  by  the  foregoing  opinion,  but 
we  think  that  opinion  erroneously  gives  the 
impression  that  the  usual  presumption  which 
arises  where  there  Is  a  fiduciary  relation  and 
the  dominant  party  secures  from  the  depend- 
ent party  a  gift,  bequest,  or  devise  of  prop- 
erty does  not  obtain  unless  the  confidential 
relation  is  an  ordinary,  technical,  fiduciary 
relation,  such  as  that  of  guardian  and  ward, 


attorney  and  client,  etc.  In  Thomas  v.  Whit- 
ney, 186  111.  225,  67  N.  E.  808,  the  following 
language  was  quoted  with  approval:  "Cer- 
tain transactions  are  presumed,  on  grounds 
of  public  policy,  to  be  the  result  of  undue  in- 
fluence.   Such'  transactions  are  generally 
those  occurring  between  persons  in  some  re- 
lation of  confidence,  one  toward  another. 
The  presence  of  such  relationship  creates 
a  presumption  of  influence,  which  can  gen- 
erally be  rebutted  by  proof  that  the  parties 
dealt  as  strangers  at  arm's  length,  that  no 
unfairness  was  used,  and  that  facts  in  the 
knowledge  of  the  one  in  the  position  of  in- 
fluence, affecting  the  matter,  were  commu- 
nicated to  the  other."    "Nothing  can  tend 
more  to  produce  confusion  and  inaccuracy 
in  the  discussion  of  the  subject  of  undue  in- 
fluence than  the  treatment  of  actual  undue 
influence  and  fiduciary  relation  as  though 
they  constituted  one  and  the  same  doctrine.'' 
"The  term  'fiduciary  xor  confidential  relation,' 
as  used  in  this  connection,  is  a  very  broad 
one.   It  has  been  said  that  it  exists  and  that 
relief  is  granted  in  all  cases  In  which  influ- 
ence has  been  acquired  and  abused,  in  which 
confidence  has  been  reposed  and  betrayed. 
The  origin  of  the  confidence  and  the  source 
of  the  influence  are  Immaterial.    The  rule 
embraces  both  technical  fiduciary  relations 
and  those  Informal  relations  which  exist 
whenever  one  man  trusts  in  and  relies  upon 
another.   The  only  question  is,  does  such  a 
relation  in  fact  exist?"    This  court  in  that 
case  then  continued  as  follows:  "Transac- 
tions between  a  party  and  one  bearing  a  fidu- 
ciary relation  to  him  are  upon  his  motion 
prima  facie  voidable  upon  grounds  of  public 
policy,  and  the  burthen  of  proof,  the  fidu- 
ciary relation  being  established,  is  upon  the 
one  receiving  the  benefit  to  show  an  absence 
of  undue  influence  by  establishing  the  fact 
that  the  party  acted  upon  competent  and  to- 
dependent  advice  of  another,  or  such  other 
facts  as  will  satisfy  the  court  that  the  deal- 
ing was  at  arm's  length,  or  he  must  show 
that  the  transaction  was  had  in  the  most 
perfect  good  faith  on  his  part,  and  was  equi- 
table and  just  between  the  parties,  or,  as 
some  of  the  authorities  say,  that  it  was  ben- 
eficial to  the  other  party."    The  law  has 
been  so  held  by  this  court  In  many  subse- 
quent decisions,  among  which  are  the  follow- 
ing: Weston  v.  Teufel.  213  111.  291,  72  N.  E. 
908;  Leonard  v.  Burtle,  226  111.  422,  80  N. 
E.  992:  Morgan  v.  Owens,  228  111.  598,  81 
N.  E.  1135. 

(2S0  111.  S3S) 

BRUNER  et  al.  v.  HICKS  et  al. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
hearing Denied  Dec.  6,  1907.) 

1.  Appeal— Review— Finding  of  Chancel- 
lob. 

A  finding  of  the  chancellor  on  conflicting 
evidence  will  not  be  reviewed. 

{Ed.  Note.— For  cases  in  point,  sec  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3972.] 
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2.  ESTOPPEL— GROUNDS— ACCEPTANCE  OF  BEN- 
EFITS. 

Complainants,  up  to  the  time  of  filing  their 
bill  to  enjoin  defendants  from  drilling  wells  for 
oil  or  gas  on  certain  premises,  under  a  lease  to 
one  of  defendants,  on  the  ground  that  the  owners 
of  the  premises  had  subsequently  executed  a 
lease  for  mining  for  oil  and  gas  to  complainants' 
assignor  without  notice  to  assignor  or  complain- 
ants at  the  tunc  of  assignment  of  defendants' 
lease,  which  was  alleged  to  be  void,  had  not  done 
any  prospecting  for  oil  or  gas  on  the  premises. 
After  filing  the  bill,  they  went  on  the  premises 
against  the  protest  of  the  owners,  sunk  wells 
from  which  they  obtained  large  quantities  of  oil 
and  gas,  and  paid  rent  of  but  a  nominal  amount 
to  the  owners,  which  was  received  by  them  on 
the  false  representation  by  complainants  that 
the  controversy  over  the  two  leases  had  been  set- 
tled between  the  parties,  and  which  amount  the 
owners  offered  to  -return  to  complainants.  Held, 
that  the  owners  of  the  premises  were  not  es- 
topped to  challenge  the  validity  of  complainants' 
lease,  in  that  they  had  not  released  their  home- 
stead right,  on  the  ground  that  they  had  volun- 
tarily permitted  complainants  to  enter  on  the 
premises,  or  that  they  had  received  rent  under 
the  lease. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Estoppel,  §S  260-263.] 

3.  Homestead— Transfer— Lease. 

A  lease  of  a  homestead  for  the  purpose  of 
mining  for  oil  and  gas  and  laying  pipe  lines 
and  building  tanks  thereon  deprives  the  owners 
of  a  portion  of  their  homestead,  though  title  to 
the  oil  and  gas  may  not  vest  in  lessees  until  dis- 
covered and  appropriated  ;  and  hence  the  home- 
stead rights  of  the  owners  should  be  governed  by 
the  value  of  the  land  at  the  time  of  execution 
of  the  lease  and  not  at  the  time  of  discovery  of 
oil  and  gas,  and  a  lease  of  homestead  land  at  the 
time  of  execution  thereof  of  less*  value  than 
$1,000  is  void  unless  the  homestead  right  is 
released  in  compliance  with  statute. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  25,  Homestead,  §  199.] 

4.  Appeal— Persons  Aggrieved. 

Where,  in  a  suit  to  enjoin  defendants  from 
drilling  wells  for  oil  or  gas  on  certain  premises 
under  lease  to  one  of  defendants,  on  the  ground 
that  the  owners  of  the  premises  had  subse- 
quently executed  a  lease  to  complainants'  as- 
signor without  notice  to  assignor  or  complain- 
ants at  the  time  of  assignment  of  defendants' 
lease,  which  was  alleged  to  be  void,  the  court 
corrected  the  description  in  the  lease  to  defend- 
ants by  making  the  same  correspond  with  the  de- 
scription intended  by  the  parties,  but  limited  the 
correction  to  the  owners,  complainants  were 
without  right  to  complain  thereof. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  947-952.] 

6.  Landlord  and  Tenant— Improvements  on 
Premises  —  Removal— Injunction— When 
Granted. 

Where  complainants  obtained  a  lease  of 
land  for  mining  for  oil  and  gas  as  a  matter  of 
speculation,  and  did  nothing  until  other  parties 
acting  under  a  prior  lease  commenced  prospect- 
ing for  oil  and  gas,  when  complainants  by  tem- 
porary injunction  stopped  them,  and  went  on 
the  land  and  commenced  prospecting  against  the 
protest  of  the  owners,  and  complainants'  lease 
was  void,  they  were  properly  enjoined  from  re- 
moving property  they  had  placed  on  the  land. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  32,  Landlord  and  Tenant,  §  583.] 

Appeal  from  Circuit  Court,  Crawford  Coun- 
ty; E.  B.  Newlln,  Judge. 

Bill  by  Andrew  Bruner  and  others  against 
Frank  Hicks  and  others.  David  C.  and  Mary 
E.  Brabaker  Intervened  as  defendants,  and  al- 
so filed  a  cross-bill,  as  did  the  other  defend- 


ants. Decree  for  defendants,  and  Interveners 
and  complainants  appeal.  Affirmed. 

This  was  a  bill  In  chancery  filed  by  Andrew 
Bruner,  John  Rlghter,  and  W.  G.  Skelly,  in 
the  circuit  court  of  Crawford  county,  against 
Frank  Hicks,  John  Kerr,  John  W.  Smith, 
Lem  Neely,  David  C.  Brubaker,  and  Mary  E. 
Brubaker,  to  enjoin  the  said  Hicks,  Kerr, 
Smith,  and  Neely  from  sinking  or  drilling 
any  well  or  wells  for  oil  or  gas  upon  a  cer- 
tain 36-acre  tract  of  land  located  In  Craw- 
ford county,  by  virtue  of  a  certain  lease  bear- 
ing date  April  5,  1905,  made  by  said  David 
C.  Brubaker  and  Mary  E.  Brubaker,  the  own- 
ers In  fee  of  said  premises,  to  said  Frank 
Hicks,  and  which  lease  had  In  part  been  as- 
signed by  Hicks  to  Kerr,  Smith,  and  Neely, 
upon  the  ground  that  said  David  C.  and  Mary 
E.  Brubaker,  on  the  8th  day  of  December, 
1905,  had  executed  a  lease  of  said  premises  for 
the  purpose  of  mining  and  operating  for  oil 
and  gas,  and  laying  pipe  lines  and  building 
tanks,  stations,  and  structures  thereon  to  take 
care  of  said  products,  to  one  George  D.  Mc- 
Carty  for  the  period  of  10  years  or  so  long  ss 
oil  and  gas  might  be  found  on  said  premises, 
which  lease  had  been  assigned  to  Bruner, 
Rlghter,  and  Skelly,  and  which  lease,  It  was 
alleged,  contained  a  release  and  waiver  of  the 
homestead  rights  of  David  C.  and  Mary  E. 
Bruner  In  said  premises,  and  was  entered  in- 
to by  said  McCarty  with  said  David  C.  and 
Mary  E.  Brubaker,  and  assigned  to  the  said 
Bruner,  Rlghter,  and  Skelly,  and  recorded  In 
the  office  of  the  recorder  of  deeds  of  said 
county,  without  notice  to  them,  or  either  of 
them,  of  the  fact  that  said  lease  of  April  5, 
1905,  had  been  made  by  said  David  C.  and 
Mary  E.  Brubaker  to  Frank  Hicks,  and  which 
lease  to  Hicks,  It  was  averred,  was  void  by 
reason  of  the  fact  that  said  premises  were  of 
less  than  $1,000  In  value,  and  were  occupied 
by  said  David  C.  and  Mary  E.  Brubaker  as  a 
homestead,  and  the  homestead  rights  of  Da- 
vid C.  and  Mary  E.  Brubaker  therein  were 
not  waived  or  released  In  said  lease,  and  that 
the  premises  described  in  said  lease  were  so 
Imperfectly  described  therein  that  they  could 
not  be  located  or  Identified  as  the  property 
owned  by  David  C.  and  Mary  E.  Brubaker. 

A  demurrer  was  sustained  to  the  bill, 
whereupon  a  supplemental  and  amended  bill 
was  filed  by  said  Bruner,  Rlghter,  and  Skelly, 
In  which  they  omitted  to  name  David  C.  and 
Mary  E.  Brubaker  as  defendants,  and  from 
which  they  also  omitted  all  averments  In  re- 
gard to  the  homestead  rights  of  David  C.  and 
Mary  B.  Brubaker  In  the  premises,  and  aver- 
red that  the  complainants  had  been  let  into 
the  possession  of  said  premises  by  David  C. 
and  Mary  E.  Brubaker  under  the  lease  of 
December  8,  1905,  and  that  they  had  made 
valuable  Improvements  on  said  premises.  The 
misdescription  of  the  premises  In  the  lease 
of  April  5,  1905,  and  the  want  of  notice 
to  McCarty  and  his  assigns  of  the  lease  of 
April  5,  1905,  at  the  time  of  the  execution 
of  the  lease  of  December  8,  1905,  were  also 
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averred,  which  averments  were  relied  upon 
to  establish  complainants'  rights  under  the 
lease  of  December  8,  1905,  and  to  avoid  the 
rights  of  Hicks,  Kerr,  Smith,  and  Neely  un- 
der the  lease  of  April  5,  1905. 

On  their  petition  David  C.  and  Mary  E. 
Brubaker  were  allowed  to  intervene  as  de- 
fendants to  said  supplemental  and  amended 
bill,  and  they  thereupon  filed  an  answer 
thereto.  They  also  filed  a  cross-bill,  In  which 
they  averred  that  at  the  time  the  lease  of 
December  8,  1905,  was  made,  and  at  the  time 
of  the  filing  of  their  answer  and  cross-bill, 
said  premises  were  owned  in  fee  by  them ; 
that  they  occupied  the  same  as  a  homestead ; 
that  said  premises,  at  the  time  said  lease 
was  executed,  were  In  value  not  to  exceed 
$1,000 ;  and  that  they  had  not  waived  or  re- 
leased their  homestead  in  said  premises  or 
abandoned  the  possession  of  said  premises  or 
surrendered  the  possession  of  said  premises 
voluntarily  to  the  complainants,  and  asked 
that  the  lease  of  December  8,  1905,  be  cancel- 
ed and  set  aside  as  a  cloud  upon  their  title, 
and  that  the  complainants  be  enjoined  from 
interfering  with  their  possession  of  said 
premises.  The  other  defendants  to  the  sup- 
plemental and  amended  bill  also  filed  an  an- 
swer and  cross-bill.  By  their  cross-bill  they 
asked  that  the  description  of  said  premises 
in  the  lease  of  April  5,  1905,  which  was  ad- 
mitted to  be  incorrect,  be  corrected,  and  for 
other  relief. 

The  cross-bills  were  answered,  and  replica- 
tions were  filed  and  a  trial  was  had  in  open 
court,  and  the  chancellor  entered  a  decree 
setting  aside  and  canceling  as  a  cloud  upon 
the  title  of  David  C.  and  Mary  E.  Brubaker 
the  lease  of  December  8,  1905,  and  the  as- 
signment thereof  to  the  complainants,  and 
perpetually  enjoined  the  complainants  from 
going  upon  said  premises  to  prospect  for  oil 
or  gas,  or  otherwise,  and  from  removing 
therefrom  any  property  placed  thereon  and 
In  the  wells  drilled  by  them,  and  from  re- 
moving any  oil  therefrom,  directly  or  indi- 
rectly, by  themselves,  agents,  etc.,  and  cor- 
rected the  description  of  the  premises  con- 
tained in  the  lease  of  April  5, 1905,  as  against 
David  C.  and  Mary  E.  Brubaker,  and  the 
complainants  have  prosecuted  an  appeal  to 
this  court  to  reverse  said  decree. 

C.  S.  Conger,  J.  C.  Maxwell,  McCarty  & 
Arnold  and  Brownlee  &  Browne,  for  appel- 
lants. Parker  &  Newlin  and  Jay  A.  Hlndman, 
for  appellees. 

HAND,  C.  J.  (after  stating  the  facts  as 
above).  The  lease  in  question  was  executed 
with  the  view  to  transfer  a  freehold  interest 
in  said  premises,  as  it  provided  the  term 
created  thereby  might  last  for  an  Indefinite 
and  undetermined  period  of  time  in  case  oil 
or  gas  was  discovered  upon  said  premises, 
and  in  that  regard  this  lease  is  not  like  a 
lease  for  a  term  of  years.  It  was  therefore 
necessary  that  the  lease,  to  be  valid,  should 
contain  a  release  or  waiver  of  the  homestead 


rights  of  David  C.  and  Mary  E.  Brubaker, 
and  If  the  premises,  at  the  time  the  lease  was 
executed,  were  of  less  value  than  $1,000,  the 
lease  was  void. 

The  first  question  presented  upon  this 
record  for  determination  is  the  value  of  the 
premises  in  question  on  the  8th  day  of  De- 
cember, 1905,  at  the  time  the  lease  was 
made  to  McCarty  by  David  C.  and  Mary 
E.  Brubaker,  as,  if  said  premises  at  that 
time  were  of  less  value  than  $1,000,  then  the 
lease  from  David  C.  and  Mary  E.  Brubaker  to- 
McCarty  is  absolutely  void,  and  the  appel- 
lants can  predicate  no  rights  thereon,  unless 
It  appears  that  the  homestead  rights  of  David 
C.  and  Mary  E.  Brubaker  in  the  premises 
were  waived  and  released,  or  the  possession 
of  the  premises  was  abandoned  by  them,  or 
they  have  estopped  themselves  from  setting 
up  their  homestead  rights  as  against  the  ap- 
pellants. 

The  evidence  as  to  the  value  of  the  prem- 
ises on  December  8,  1905,  was  conflicting. 
The  witnesses  who  testified  upon  that  point 
— and  they  were  numerous — fixed  the  value 
thereof  at  that  time  from  $17.50  per  acre  to 
$50  per  acre,  and  the  appellants  in  their 
original  bill,  which  was  sworn  to,  admitted 
they  were  worth  less  than  $1,000.  The  trial 
court  held  they  were  worth  less  than  $1,000. 
The  chancellor  who  tried  the  case  saw  and 
heard  the  witnesses,  and,  in  view  of  the  con- 
filct  in  the  .evidence,  his  judgment  upon  the 
question  of  the  value  of  said  premises  on 
December  8,  1905,  we  think  should  be  held  to 
control.  It  must  therefore  be  held,  for  the 
purposes  of  this  case,  that  said  premises  at 
the  time  the  lease  to  McCarty  was  executed 
were  worth  less  than  $1,000.  As  It  is  admit- 
ted that  the  homestead  rights  of  David  C. 
and  Mary  E.  Brubaker  in  said  premises  were 
not  waived  or  released,  and  that  they  have 
not  abandoned  the  possession  of  said  prem- 
ises, the  question  remains:  Did  they  volun- 
tarily permit  the  appellants  to  enter  upon  said 
premises  to  explore  and  prospect  for  oil  and 
gas,  and  did  they  receive  rent  from  the  ap- 
pellants under  the  lease  of  December  8,  1905, 
subsequent  to  its  date,  and  thereby  estop  them- 
selves "from  asserting  the  invalidity  of  said 
lease  by  reason  of  their  failure  to  release 
or  waive  their  homestead  rights  therein?  Up 
to  the  time  of  the  filing  of  this  bill,  the  com- 
plainants had  not  done  any  prospecting  for 
oil  or  gas  upon  said  premises.  After  the  bill 
was  filed,  however,  and  against  the  wish  and 
protest  of  David  C.  and  Mary  E.  Brubaker, 
they  went  upon  said  premises  and  sunk  five 
wells,  from  which  they  obtained  large  quan- 
tities of  oil  and  gas,  and  the  rent  provided 
for  In  the  lease,  which  they  claim  to  have  paid 
to  David  C.  and  Mary  E.  Brubaker,  amounted 
to  but  $2.25,  which  the  trial  court  found  was 
received  by  David  C.  and  Mary  E.  Brubaker 
by  reason  of  the  fraudulent  representations 
made  to  them  by  the  complainants  and  their 
attorneys  that  the  controversy  over  the  Mc- 
Carty and  Hicks  leases  had  been  settled 
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between  those  parties,  and  which  amount 
they  offered  to  return  to  the  complainants 
and  deposited  for  their  benefit  in  court.  We 
think  it  clear,  therefore,  that  it  cannot  be 
successfully  contended  that  the  complainants 
were  voluntarily  let  into  the  possession  of 
said  premises  by  David  C.  and  Mary  E.  Bra- 
baker,  or  that  David  C.  and  Mary  E.  Bra- 
baker,  or  either  of  them,  ever  received,  with 
a  full  knowledge  of  all  the  facts  which  af- 
fected their  interest,  any  rent  provided  to  be 
paid  to  them  by  the  terms  of  the  lease  of  De- 
cember 8,  1905.  We  are  therefore  of  the  opin- 
ion they  are  not  estopped  to  challenge  the 
validity  of  said  lease  by  reason  of  a  failure 
on  their  part  to  release  their  homestead 
rights  in  the  premises  covered  by  the  lease. 

It  Is  contended,  however,  that  although  the 
court  properly  held  that  the  premises  on  De- 
cember 8, 1006,  were  of  less  Value  than  $1,000, 
that  fact  should  not  control,  as  it  is  said 
the  court,  in  determining  the  homestead 
rights  of  David  C.  and  Mary  E.  Brubaker  in 
said  premises,  should  have  been  governed 
by  the  value  of  said  premises  on  the  day  on 
which  oil  and  gas  were  discovered  upon  said 
premises,  and  not  their  value  on  the  day  on 
which  the  lease  was  executed.  We  cannot 
agree  with  this  contention.  If  the  premises, 
at  the  time  the  lease  of  December  8,  1905, 
was  executed,  were  less  in  value  than  $1,000, 
then  the  lease  which  attempted  to  give  to 
McCarty  and  bis  assigns  the  right  to  use, 
possess,  and  enjoy  a  portion  of  said  premises 
for  the  purpose  of  mining  and  operating  for 
oil  and  gas,  and  laying  pipe  lines  and  build- 
ing tanks,  stations,  and  structures  thereon  to 
take  care  of  said  products,  deprived  David 
C.  and  Mary  E.  Brubaker  of  a  portion  of 
their  homestead,  and,  said  homestead  not 
having  been  waived  or  released  In  accordance 
with  the  terms  of  the  statute,  said  lease  was 
void.  It  may  be  conceded  that  the  title  to 
the  oil  and  gas  in  said  lands  did  not  vest 
in,  the  appellants  as  assignees  of  said  lease, 
until  the  oil  and  gas  were  discovered  and  ap- 
propriated by  them.  Still  the  right  to  occupy 
the  premises  for  the  purposes  aforesaid  con- 
ferred upon  McCarty  and  his  assignees  a 
present  vested  right  in  said  premises,  which 
might  last  10  years  and  might  last  for  an 
indefinite  period  If  oil  and  gas  were  discov- 
ered in  said  premises,  and  to  the  extent  of 
that  use  David  C.  Brubaker  and  Mary  E. 
Brubaker  were  deprived  of  their  homestead 
rights,  which  rights  they  could  release  to  Mc- 
Carty and  his  assigns  only  by  an  Instrument 
in  writing  duly  signed  and  acknowledged  in 
accordance  with  the  provisions  of  the  stat- 
ute governing  the  release  and  waiver  of  hqme- 
Bteads.  Franklin  Land  Co.  v.  Wea  Gas,  Coal 
&  Oil  Co.,  43  Kan.  518,  23  Pac.  630. 

It  Is  also  contended  that  the  court  erred  In 
correcting  the  description  in  the  lease  of 
April  5, 1905,  by  making  the  description  there- 
in contained  correspond  with  the  description 
of  the  premises  which  the  parties  intended  to 
cover  by  said  lease.   The  correction  was  lim- 


ited by  the  decree  to  David  C.  and  Mary  E. 
Brubaker  alone,  and  in  no  way  affected  the 
appellants.  We  think,  therefore,  they  have 
no  reason  to  complain  as  against  that  part  of 
the  decree. 

It  is  also  contended  the  decree  Is  erroneous 
in  enjoining  the  appellants  from  removing 
the  property  which  they  had  attached  to  the 
land  of  David  C.  and  Mary  E.  Brubaker. 
From  a  careful  reading  of  this  record,  we 
are  Impressed  with  the  view  that  the  lease  of 
December  8,  1905,  was  obtained  from  David 
C.  and  Mary  E.  Brubaker  purely  as  a  matter 
of  speculation  and  not  with  a  view  to  pros- 
pect their  lands,  as  the  Brubakers  were  led 
to  believe  the  object  of  the  lease  was  at  the 
time  it  was  executed,  and  (hat  nothing  was 
done  under  the  lease  by  the  appellants  until 
other  parties,  acting  under  the  Hicks  lease, 
commenced  prospecting  for  oil  and  gas  upon 
the  lands  of  David  C.  and  Mary  E.  Brubaker, 
when  the  appellants,  by  a  temporary  injunc- 
tion, tied  the  hands  of  these  parties,  and  then 
went  onto  the  lands  and  commenced  prospect- 
ing for  oil  and  gas  against  the  wishes  and 
protests  of  the  owners  of  the  land,  claiming 
under  a  lease  which  was  absolutely  void,  and 
that,  while  they  may  have  expended  a  con- 
siderable amount  of  money  upon  said  lands, 
we  think  they  did  so  with  a  knowledge  of 
all  the  facts  and  that  they  acted  at  their 
peril,  and  that  the  circuit  court  did  not  err  in 
enjoining  them  from  removing  the  property 
which  they  had  placed  upon  the  land. 

Finding  no  reversible  error  in  this  record, 
the  decree  of  the  circuit  court  of  Crawford 
county  will  be  affirmed. 

Decree  affirmed. 

(230  111.  373) 

GILLETT  v.  CHICAGO  TITLE  &  TRUST 
CO.  WEAVER  v.  SAME  (two  cases). 
STUART  v.  SAME.  BREWSTER  v.  SAME. 
BODMAN  v.  SAME.  DE  CAMP  v.  SAME. 
LOBDELL  v.  SAME.  MAXWELL  v. 
SAME.  HATELY  v.  SAME.  BUTLER  v. 
SAME.  LOGAN  v.  SAME.  HENRY  v. 
SAME.  MERCHANTS'  LOAN  &  TRUST 
CO.  v.  SAME.  LYON  v.  SAME.  CUD- 
AHY  v.  SAME.  HALBERT  v.  SAME. 
HINKLEY  v.  SAME  (three  cases).  LEE  v. 
SAME.  McCLURG  v.  SAME.  PORTER 
v.  SAME.  PECK  v.  SAME  (two  cases). 
STEENBERG  v.  SAME.  THRALL  v. 
SAME.  VALENTINE  v.  SAME.  DEERE 
v.  SAME.  McNALLY  v.  SAME.  KNAPP 
v.  SAME.  HYNES  v.  SAME.  SICKEL  v. 
SAME  (two  cases).  BERRIMAN  v.  SAME. 
GAGE  v.  SAME.  PHELPS  v.  SAME. 
SCHMITT  v.  SAME.  TWITCHELL  v. 
SAME.  TAYLOR  v.  SAME.  BARBOUR 
v.  SAME.  FREES  v.  SAME.  AMERICAN 
TRUST  &  SAVINGS  BANK  v.  SAME. 
WARE  v.  SAME.  RANDALL  v.  SAME. 
NELSON  v.  SAME.   KIRK  v.  SAME. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
hearing Denied  Dec.  6,  1907.) 

1.  cobpobations  —  subscription  to  stock  — 
Payment  in  Pbopebty. 

Where  directors  of  a  corporation  accept  as 
payment  of  a  stock  subscription,  in  lieu  of  cash, 
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rights  in  unpatented  inventions  and  an  unwrit- 
ten play  of  no  ascertainable  market  value,  with- 
out making  any  inquiries  to  determine  what  they 
are  worth,  the  subscription  remains  wholly  un- 
paid, where  the  rights  are  worthless,  since  the 
directors  are  required  to  receive  cash  or  its 
equivalent  to  the  full  amount  of  the  subscription. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §§  338,  342.] 

2.  Same— Liability  fob  Unpaid  Subscbip- 
tions  —  Purchasers  with  Notice  — Stock 
"Fully  Paid  and  Nonassessable"— "No- 
tice." 

Where  purchasers  of  stock,  the  certificates 
for  which  recite  that  it  is  "fully  paid  and  non- 
assessable," have  knowledge  of  facts  sufficient  to 
put  them  upon  inquiry  which  would  show  that 
the  stock  is  unpaid,  they  do  not  come  within  the 
rule  that  purchasers  of  such  stock  in  good  faith 
without  notice  that  it  is  unpaid  are  not  liable 
for  a  balance  due  on  it;  and  the  facts  that  the 
corporation  had  just  been  organized,  and  that 
its  stock  was  being  transferred  practically  with- 
out any  valuable  consideration  are  sufficient  to 
put  a  reasonably  prudent  man  upon  such  in- 
quiry. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  §  543.] 

8.  Same— Bonus  Stock  with  Subscbiption 
to  Bonds. 

Where  persons  subscribed  for  bonds  of  a 
corporation  under  the  condition  that  they  should 
receive  an  equal  amount  of  stock  therewith,  the 
money  paid  on  the  subscription  was  payment  foi 
the  bonds  alone. 

4.  Same  —  Failube  to  Take  Stock  Given 
with  Bonds  — Effect  on  Stockholder's 
Liability. 

The  fact  that  subscribers  to  corporation 
bonds,  with  which  an  equal  amount  of  stock 
was  given,  received  the  bonds,  but  did  not  take 
the  certificates  of  stock,  did  not  affect  their  lia- 
bility as  stockholders,  where  under  the  sub- 
scription agreement  they  were  under  obligation 
to  receive  both,  since  upon  becoming  owners  of 
the  bonus  stock  they  incurred  a  contingent  lia- 
bility to  creditors,  which  could  not  be  thus 
avoided. 

5.  Same— Unpaid  Stock  Issued  as  Paid  Up — 
Effect  upon  Holders  with  Notice. 

Where  certificates  of  stock  were  all  issued 
as  "fully  paid  and  nonassessable,"  although  none 
of  it  was  fully  paid,  and  bond  subscribers  had 
notice  of  it  when  they  subscribed,  their  con- 
tract for  "fully  paid  and  nonassessable  stock" 
with  their  bonds  had  reference  to  the  stock  as 
it  then  existed,  unpaid,  but  represented  by  cer- 
tificates reciting  to  the  contrary. 

6.  Same— Liability  of  Stockholdeb  to  Cred- 
itob. 

The  liability  of  a  stockholder  to  a  cred- 
itor of  the  corporation  for  the  unpaid  portion  of 
his  stock  subscription  is  not  affected  because 
the  creditor  knew  when  he  extended  credit  that 
the  stock  was  partly  unpaid. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  12,  Corporations,  8  874-] 

7.  Same— Dissolution— Payment  of  Claims 
—Interest. 

Where,  by  an  action  to  dissolve  a  corpora- 
tion, its  assets  come  into  the  control  of  a  court 
for  administration,  interest  on  the  corporation's 
bonds  ceases. 

8.  Appeal— Necessity  for  Exception— Find- 
ings of  Fact  by  Master. 

Where  there  was  no  exception  to  a  master's 
finding  of  fact,  there  is  nothmg  upon  which  to 
base  an  assignment  of  error  attacking  it. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  %i  1552,  1553.] 

0.  Corporations  —  Subscription  to  Stock- 
Liability  fob  Unpaid  Balance. 

Where  a  person  receives  duebills  for  stock 
with  notice  that  it  is  unpaid,  and  transfers 


them  to  another  person  of  no  financial  respon- 
sibility, with  notice,  who  receives  the  certificates 
and  gives  his  notes  for  the  purchase  price,  with 
the  certificates  as  collateral  security,  the  ven- 
dor is  the  equitable  owner  of  the  stock,  and 
liable  for  the  balance  due  on  it 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  12,  Corporations,  8  529.] 

10.  Equity— Reference  to  Master— Conclu- 
sion of  Law— Necessity  fob  Exception- 
Decree. 

Where  the  master  has  drawn  an  incorrect 
legal  conclusion  from  the  facta,  the  chancellor 
may  embody  the  correct  conclusion  in  the  decree, 
in  the  absence  of  an  exception  to  the  master's 
report;  exceptions  relating  only  to  matters  of 
fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Equity,  8  905.] 

11.  Corporations— Subscbiption  to  Stock — 
Liability  fob  Payment. 

A  stock  certificate,  which  was  issued  to  M. 
and  afterwards  returned  and  attached  to  its 
stub,  contained  on  its  back  an  assignment  to 
B.,  through  whose  name  lines  were  drawn  in 
red  ink,  and  M.'s  name  was  written  after  it 
The  receipt  on  the  stub  was  signed  by  M.,  but 
below  his  signature  it  was  stated  in  red  ink 
that  the  stock  had  been  reissued  to  B.  in  an- 
other certificate,  but  a  line  was  drawn  through 
B.'s  name,  and  M.'s  name  substituted.  It  did 
not  appear  that  B.  owned  or  had  any  claim  to 
the  stock,  or  that  he  knew  that  his  name  ap- 
peared on  the  assignment  or  stub.  Held,  that 
B.  was  not  liable  for  the  stock. 

12.  Appeal  —  Briefs  —  Consolidated  Ap- 
peals. 

Where  cases  are  consolidated  on  appeal, 
there  should  be  but  one  brief  and  argument  and 
one  reply  brief. 

18.  Corporations— Subscription  to  Stock- 
Issue  of  Certificates— Presumption. 
Where  a  stock  certificate  is  issued  to  and 
receipted  for  by  a  person,  the  presumption  is, 
in  the  absence  of  any  contrary  showing,  that 
he  is  the  owner  of  the  stock. 

14.  Equity— Vacating  Decbee— Sufficiency 
of  Petition. 

A  petition  that  a  decree  entered  May  20th 
be  vacated  as  to  the  petitioner  and  that  he  be 
permitted  to  file  a  cross-bill,  which  avers  that  in 
May  he  heard  that  the  decree  was  about  to  be 
entered,  without  averring  the  time  in  May,  does 
not  show  the  exercise  of  sufficient  diligence  to 
be  heard  before  the  decree  was  signed. 

15.  Appeal— Cboss-Errobs. 

Where  by  a  supplemental  decree  the  re- 
ceiver of  a  corporation  is  empowered  to  settle 
with  stockholders  for  unpaid  balances  on  their 
stock  as  found  by  a  former  decree,  and  no  ap- 
peal is  taken  from  the  supplemental  decree, 
cross-errors,  on  an  appeal  from  the  former  de- 
cree, that  it  was  erroneous  because  not  allow- 
ing interest  to  the  date  of  the  decree,  should 
not  be  considered. 

Appeals  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;  M.  F.  Tuley,  Judge. 

Bill  by  the  Buda  Foundry  &  Manufactur- 
ing Company  against  the  Columbian  Celebra- 
tion Company.  Egbert  W.  Gillett,  for  whom 
Charles  W.  Gillett,  executor,  was  substituted 
upon  his  death,  and  others,  in  which  the 
Chicago  Title  aud  Trust  Company  was  ap- 
pointed receiver.  From  a  Judgment  of  the 
Appellate  Court,  for  the  First  District,  af- 
firming a  decree  for  complainant  defendant 
Charles  W.  Gillett  appeals.  With  this  case 
have  been  consolidated  In  this  court  cases 
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bearing  titles  and  general  numbers  as  fol- 
lows, to  wit:  5,339,  Weaver  t.  Chicago  Title 
ft  Trust  Co.,  Receiver  of  Columbian  Celebra- 
tion Co.,  et  aL;  0370,  Weaver  v.  Same; 
5383,  Stuart  v.  Same;  5,384,  Bodman  v. 
Same;  5,386,  Brewster  v.  Same;  5,386,  De 
Camp  v.  Same;  5,387,  Hlnkley  et  al.  v. 
Same;  5,388,  Lobdell  v.  Same;  5389,  Max- 
well v.  Same;  5,390,  Merchants*  Loan  & 
Trust  Co.  v.  Same;  5391,  Hately  t.  Same; 
5392,  Lyon  v.  Same;  5393,  Butler  v.  Same; 
5394,  Cudahy  v.  Same;  5395,  Hlnkley  v. 
Same;  5,398,  Halbert  v.  Same;  5,397,  Logan 
v.  Same;  5,398,  Hlnkley  v.  Same;  5399, 
Henry  v.  Same;  5,400,  Lee  v.  Same;  5,401, 
McClurg  v.  Same ;  5,402,  Porter  v.  Same ;  5,403, 
Peck  v.  Same;  5,404,  Peck  v.  Same;  5,405, 
Steenberg  v.  Same;  5,406,  Thrall  v.  Same; 
5,407,  Valentine  v.  Same;  5,408,  Deere  v. 
Same;  5,409,  McNally  v.  Same;  5,410,  Knapp 
v.  Same;  5,411,  Hynes  v.  Same;  5,412,  Slckel 
v.  Same ;  5,413,  Berrlman  v.  Same ;  5,414,  Gage 
v.  Same ;  5,415,  Phelps  v.  Same ;  5,416,  Schmltt 
v.  Same;  5,417,  Twltchell  v.  Same;  5,418, 
Taylor  v.  Same;  5,419,  Barbour  v.  Same; 
5,420,  Prees  v.  Same;  5,421,  American  Trust 
&  Savings  Bank  v.  Same;  5,422,  Ware  v. 
Same;  5,423,  Randall  v.  Same;  5,424,  Slckel 
v.  Same;  5,425,  Nelson  v.  Same;  5,430,  Kirk 
v.  Same.  Affirmed  In  each  case,  except  tbat 
of  Edward  L.  Brewster,  In  which  case  Judg- 
ment is  reversed  and  rendered. 

On  June  10,  1893,  the  Buda  Foundry  & 
Manufacturing  Company,  an  Illinois  corpora- 
tion doing  business  in  the  city  of  Chicago, 
filed  a  bill  In  the  circuit  court  of  Cook 
connty  against  the  Columbian  Celebration 
Company,  a  corporation,  and  a  large  number 
of  its  stockholders,  under  section  25,  c.  82, 
Hurd's  Rev.  St.  1905,  on  behalf  of  itself  and 
all  other  creditors  of  said  company,  for  the 
appointment  of  a  receiver,  the  dissolution  of 
said  corporation,  and  the  enforcement  of 
stockholders'  liability.  Certain  other  credit- 
ors were  later  joined  as  co-complainants. 
To  the  bill  as  amended  a  large  number  of 
defendants  Interposed  general  demurrers, 
which,  on  June  25,  1894,  were  sustained  by 
the  court,  and  the  bill  dismissed  for  want 
of  equity.  An  appeal  was  taken  by  the  com- 
plainant to  the  Appellate  Court  for  the  First 
District  The  decree  was  reversed  and  the 
cause  remanded  by  that  court,  and  on  Feb- 
ruary 15,  1895,  was  redocketed  In  the  said 
circuit  court,  and  the  deinurfer  was  there- 
after overruled.  On  May  20,  1905,  the  cause 
came  on  for  hearing  upon  the  amended  bill, 
the  answers  of  a  large  number  of  defend- 
ants, and  the  replications  thereto,  the  re- 
port and  supplemental  report  of  the  master 
made  In  accordance  with  orders  of  reference 
theretofore  entered,  and  the  exceptions  filed 
thereto,  and  on  tnat  day  a  decree  was  enter- 
ed by  the  court  which  finds,  among  other 
things,  that  during  the  latter  part  of  the 
year  1891  Steele  MacKaye,  who  was  at  that 
time  a  playwright  and  who  was  a  man  of 


small  means,  conceived  the  project  of  produc- 
ing a  spectacular  show  or  panorama  at 
Chicago  during  the  World's  Columbian  Ex- 
position, which  panorama  should  exhibit  on 
a  lifelike  scale  the  discovery  of  America  by 
Columbus;  that  said  MacKaye  planned  that 
he  would  write  a  story  of  said  panorama  and 
construct  an  enormous  building  near  the  ex- 
position grounds,  In  the  said  city,  in  which 
to.  give  said  exhibition,  and  he  proposed  to 
invent  certain  devices  which  would  be  im- 
provements In  the  methods  of  scene  shifting 
and  in  the  production  of  realistic  spectacular 
performances  and  to  use  said  devices  and 
Improvements  In  said  building;  that  for  the 
purpose  of  carrying  out  said  project  said 
MacKaye  joined  with  him,  as  promoters  of 
the  scheme,  Benjamin  Butterworth  and 
Powel  Crosley,  and  secured  the  services  of 
defendant  William  L.  B.  Jenney,  an  architect 
of  Chicago,  who  was  to  work  out  MacKaye's 
ideas  and  put  them  Into  practical  form ;  that 
on  January  18,  1892,  the  said  three  promot- 
ers obtained  a  charter  from  the  Secretary  of 
State  of  the  state  of  Illinois  for  a  corpora- 
tion called  the  "Spectatoria  Company," 
with  an  authorized  capital  stock  of  $100,000, 
consisting  of  1,000  shares,  of  the  par  value 
of  $100  each ;  that  said  stock  was  subscribed 
for  as  follows,  to  wit:  Steele  MacKaye  998 
shares,  Powel  Crosley  1  share  and  Lewis  H. 
Utz  1  share, — and  that  said  three  subscribers 
formed  the  first  board  of  directors  of  said 
corporation;  that  at  the  time  of  the  incor- 
poration of  said  company  the  said  promoters 
planned  that  they  would  procure  patents 
on  MacKaye's  proposed  stage  Improvements, 
and  when  so  procured  they  would  turn  over 
said  patents  to  said  Spectatoria  Company  as 
pretended  payments  for  the  capital  stock  of 
said  corporation  subscribed  for  by  MacKaye, 
and  would  then  divide  the  said  stock  among 
themselves;  that  shortly  thereafter  the  said 
promoters  decided  tbat  they  would  organize 
a  second  corporation,  with  a  capital  stock  of 
$2,000,000,  and  that  MacKaye  should  sub- 
scribe for  all  of  said  stock  with  the  excep- 
tion of  4  shares,  and  should  pretend  to  pay 
for  the  same  by  transferring  to  said  cor- 
poration the  right  to  use  for  a  limited  time 
In  a  limited  territory  all  of  said  MacKaye's 
inventions  and  letters  patent  which  might 
thereafter  be  issued  on  said  inventions,  sub- 
ject, however,  to  a  royalty  of  10  per  cent, 
on  the  gross  receipts  secured  by  said  second 
corporation  from  the  use  of  said  inventions 
and  patents,  which  should  be  paid  daily  to 
MacKaye;  that  said  promoters  planned  that 
said  inventions,  and  the  patents  to  be  Is- 
sued thereon,  and  the  right  to  said  royalty, 
should  be  transferred  by  said  MacKaye  to 
the  aforesaid  Spectatoria  Company,  subject 
to  the  right  of  the  said  second  corporation 
to  use  said  patents  as  hereinbefore  mention- 
ed; tbat  said  promoters  planned  to  procure 
money  to  secure  a  site  and  construct  a  build- 
ing thereon  by  having  said  second  corpora- 
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tion  issue  and  sell  $800,000  of  bonds  secured 
by  a  first  mortgage  on  the  said  site,  building, 
and  patents;  that  In  order  to  facilitate  the 
sale  of  said  bonds  the  said  promoters  propos- 
ed that  MacKaye  should  turn  back  to  said 
second  corporation  $800,000  of  the  capital 
stock  of  said  corporation  when  received  by 
him,  which  stock  should  be  issued  by  said 
'corporation  as  bonus  for  bonds  to  be  sold; 
that,  in  order  to  start  and  carry  out  said 
plan,  Butterworth  and  MacKaye,  In  1892, 
secured  loans  of  several  thousand  dollars 
from  defendants  Edward  B.  Butler  and  Eg- 
bert W.  Gillett,  severally,  and  through  them 
secured  the  co-operation  of  defendants  J. 
Foster  Rhodes,  Henry  E.  Weaver,  Bernard 
A.  Eckhart,  and  Edward  L.  Brewster  in  pro- 
moting said  plan,  and  gave  to  the  most  of 
them  stock  in  the  Spectatoria  Company,  and 
promised  each  of  them  stock  in  the  new  cor- 
poration in  return  for  their  assistance,  and 
that  with  the  money  so  raised  a  miniature 
model  of  the  proposed  stage  and  proposed 
panorama  was  constructed  from  the  plans 
drawn  by  defendant  Jenney  and  was  ex- 
hibited in  the  early  months  of  1892  in  a 
room  secured  by  the  promoters  in  the  Audi- 
torium Hotel,  in  Chicago;  that  a  large  pro- 
portion of  the  defendants  visited  the  model 
show  and  listened  to  lectures  by  MacKaye, 
in  which  he  explained  the  enterprise  and 
the  plan  for  financing  the  same. 

The  court  further  finds:  That  In  pursu- 
ance of  said  plan,  on  May  6,  1892,  the  Colum- 
bian Celebration  Company  was  Incorporated, 
with  a  capital  stock  of  $2,000,000,  divided  in- 
to 20,000  shares,  of  the  par  value  of  $100 
each.  That  said  MacKaye  subscribed  for  19,- 
996  shares  of  said  stock,  and  defendants  Sid- 
ney C.  White,  Jr.,  Howard  O.  Edmonds,  Pow- 
el  Crosley,  and  Benjamin  Butterworth  1 
share  each,  and  that  said  five  men  constitut- 
ed the  first  board  of  directors  of  said  corpora- 
tion. That  thereafter,  on  May  16,  1892,  at 
the  first  meeting  of  said  directors,  a  contract 
was  entered  into  between  MacKaye  and  the 
said  corporation,  by  which  MacKaye,  in  con- 
sideration of  the  payment  to  him  of  19,996 
shares  of  the  capital  stock  of  said  company, 
full-paid  and  nonassessable,  and  the  payment 
to  him  of  said  royalty,  as  heretofore  planned, 
assigned  to  said  company  the  right  to  use  his 
said  inventions  and  the  manuscript  which  he 
would  prepare  for  a  term  of  15  years  in  cer- 
tain states.  That  thereafter,  on  May  21, 
1892,  said  MacKaye  assigned  to  said  Specta- 
toria Company,  in  consideration  of  the  998 
shares  of  said  stock  Issued  to  him,  his  right 
to  said  10  per  cent,  royalty  and  all  rights  in 
his  patents  and  inventions  heretofore  men- 
tioned, subject  only  to  the  use  of  the  same  by 
the  Columbian  Celebration  Company  as  here- 
inbefore mentioned.  That  on  the  same  day 
the  said  Columbian  Celebration  Company  Is- 
sued its  entire  capital  stock  in  five  stock  cer- 
tificates, all  marked  "full-paid  and  nonassess- 
able," as  follows:  Certificate  No.  1  to  Steele 


MacKaye  for  19,996  shares,  and  certificate* 
numbered  2,  3,  4,  and  5,  for  1  share  each,  to 
Butterworth,  White,  Jr.,  Edmonds,  and  Cros- 
ley. That  on  the  same  day,  or  the  day  follow- 
ing, MacKaye  returned  certificate  No.  1  to 
said  corporation,  with  his  indorsement  there- 
on, directing  the  transfer  of  1,574  shares  of 
said  stock,  each,  to  Butterworth  and  Crosley, 
and  the  reissue  to  himself  of  7.349  shares  of 
said  stock,  and  at  the  same  time  MacKaye 
permitted  his  clerk  to  indorse  on  said  certifi- 
cate a  direction  to  reissue  9,499  shares  of  said 
stock  to  be  held  by  said  company  "for  pro- 
motion." That  at  the  time  of  the  issuance  of 
such  stock  no  applications  had  been  made  by 
said  MacKaye  for  letters  patent,  and  that  the 
sole  assets  of  the  company  consisted  of  claim- 
ed devices  and  Inventions  not  yet  developed 
and  untested.  That  the  pretended  transfer 
of  said  alleged  patents  to  said  corporation 
and  the  issuing  by  said  corporation  to  Mac- 
Kaye of  all  but  4  shares  of  its  capital  stock 
was  a  trade  made  by  MacKaye  with  himself 
and  for  the  sole  benefit  of  himself  and  his 
two  co-promoters,  and  was  a  fraud  upon  all 
such  persons  who  might  thereafter  become 
creditors  of  said  company.  That  In  such  ex- 
change there  was  no  honest  exercise  of  judg- 
ment on  the  part  of  said  directors  as  to  the 
value  of  said  Inventions,  and  that  it  was  a 
fraudulent  scheme  of  MacKaye,  Butterworth, 
and  Crosley  to  obtain  possession  of  said  stock 
without  paying  anything  of  known  value 
therefor.  That  said  designs  and  Inventions 
were  without  practical  form  and  were  un- 
developed Ideas  existing  In  the  brain  of  Mac- 
Kaye. That  neither  on  May  21,  1892,  nor  at 
any  time  before  or  since,  was  any  money  or 
property  of  any  value  paid  to  said  company 
for  said  stock  on  account  of  the  subscription 
therefor  or  for  the  reissue  thereof,  with  the 
exception  of  250  shares  reissued  to  defendants 
E.  A.  and  C.  B.  Shedd.  No  question  relative 
to  the  Shedd  stock  is  presented  in  this  court 
The  decree  further  finds :  That  at  a  meet- 
ing of  the  officers  of  said  company  on  May 
17,  1892,  it  was  decided  to  raise,  If  possible. 
$800,000  to  develop  the  project,  and  a  resolu- 
tion was  passed  authorizing  the  president  to 
procure  a  series  of  first  mortgage  bonds  of 
the  denomination  of  $1,000,  to  be  numbered 
consecutively  from  1  to  800,  bearing  interest 
at  the  rate  of  7  per  cent  per  annum,  and  to 
be  secured  by  a  deed  of  trust  to  be  made  by 
the  Columbian  Celebration  Company  to  the 
American  Trust  &  Savings  Bank,  as  trustee, 
upon  all  the  property,  of  every  description, 
acquired  or  that  might  thereafter  be  acquired 
by  said  company,  and  the  president  was  di- 
rected and  authorized  to  take  any  and  all 
measures  necessary  to  properly  negotiate  the 
aforesaid  bonds  and  to  secure  the  capital  nec- 
essary for  the  business  of  the  said  company. 
That  In  order  to  facilitate  the  sale  of  said 
bonds  said  MacKaye  contributed  to  said  cor- 
poration 8,000  shares  of  its  capital  stock, 
which  were  a  part  of  the  9,499  shares  hereto- 
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ore  mentioned,  to  be  used,  and  which  were 
ised,  as  a  bonus  to  Induce  persons  to  subscribe 
o  the  said  bonds,  and  that  on  July  6,  1892,  a 
ubscrlptlon  for  the  amount  of  said  bonds  was 
iffered  to  the  public,  which  was  as  follows: 
'Chicago,  July  6, 1892.  We,  the  undersigned, 
lereby  subscribe  for  the  number  of  the  first 
aortgage  bonds  of  the  Columbian  Celebration 
Company,  of  $1,000  each,  set  opposite  our 
lames,  respectively,  as  hereunder  written, 
subject,  however,  to  the  following  conditions : 
iTlrst — No  subscription  shall  be  binding  until 
:he  good  and  valid  subscriptions  hereunder 
written  amount  to  five  hundred  thousand 
$500,000)  dollars.  Second— Before  any  sub- 
jcriptlon  shall  be  binding  there  shall  be  de- 
posited with  the  American  Trust  &  Savings 
Bank,  as  trustee,  $800,000  of  the  capital  stock 
>f  the  Columbian  Celebration  Company,  full- 
paid  and  nonassessable,  said  stock  to  be  held 
ay  8a  id  trustee  to  be  delivered  to  the  sub- 
scribers to  said  bonds,  as  follows:  Each  sub- 
scriber, on  the  full  and  final  payment  to  the 
aforesaid  trustee  of  the  amount  subscribed 
for  by  him  according  to  the  terms  of  his  sub- 
scription, shall  be  entitled  to  receive,  and  the 
said  trustee  shall  deliver  to  said  subscriber, 
the  number  of  bonds  subscribed  and  paid  for 
by  him,  and  In  addition  thereto  an  amount 
of  the  capital  stock  of  the  Columbian  Celebra- 
tion Company  equal,  at  its  par  value,  to  the 
par  value  of  the  bonds  subscribed  and  fully 
paid  for  by  such  subscriber.  The  subscrip- 
tions shall  be  paid  for  in  not  less  than  five  In- 
stallments, the  first  within  ten  days  after  the 
subscriptions  become  binding  according  to  the 
terms  hereof,  the  others  as  the  board  of  di- 
rectors may  determine,  provided  that  thirty 
days  shall  elapse  after  each  call  before  an- 
other call  Is  made."  That  between  July  6 
and  August  26,  1892,  subscriptions  were  sign- 
ed for  over  $500;000  worth  of  said  bonds,  and 
on  the  last-mentioned  date  the  said  company 
notified  the  American  Trust  &  Savings  Bank, 
In  writing,  that  It  proposed  to  issue  Its  said 
bonds  to  the  amount  of  $800,000.  That  the 
directors  had,  by  resolution,  selected  said 
bank  as  trustee  for  the  subscribers  to  said 
bonds,  and  that  over  $500,000  of  said  sub- 
scription had  been  received  by  said  company 
on  the  conditions  set  forth  In  the  subscrip- 
tion agreement,  a  copy  of  which  was  annexed 
to  said  notice,  and  that  In  accordance  with 
the  said  agreement  It  delivered  to  said  Ameri- 
can Trust  &  Savings  Bank  8,000  shares  of 
the  capital  stock  of  said  company,  of  the  par 
value  of  $800,000.  That  the  shares  so  deliv- 
ered were  the  shares  which  MacEaye  had 
contributed  to  said  corporation,  and  were 
part  of  the  9.499  shares  turned  back  to  said 
company  by  him  "for  promotion,"  and  were 
represented  by  stock  certificate  No.  46,  made 
out  In  the  name  of  the  American  Trust  & 
Savings  Bank,  trustee.  That  the  certificate 
states  on  Its  face  that  said  shares  were  fully 
paid  and  nonassessable.  That  on  September 
9, 1892,  a  resolution  was  passed  by  Bald  com- 


pany and  delivered  to  said  bank,  which  first 
set  out  a  copy  of  the  subscription  contract 
and  then  gave  certain  directions  as  to  the  de- 
livery of  said  stock  and  bonds,  which  were 
as  follows :  "(1)  Whenever  and  as  often  as  any 
such  subscriber  presents  to  said  trustee  the 
certificate  of  the  secretary  of  this  company 
that  he  has  paid  to  the  treasurer  of  this  com- 
pany the  full  amount  of  his  subscription,  the 
trustee  shall  deliver  to  said  subscriber  the 
number  of  bonds,  of  the  par  value  of  $1,000 
each,  subscribed  for  by  him,  and  In  addition 
thereto  shares  of  the  capital  stock  of  the 
company  equal  In  par  value  to  the  amount  of 
the  said  bonds,  taking  a  receipt  therefor.  (2) 
Every  subscriber  to  said  bonds  shall  be  enti- 
tled to  and  shall  receive  Interest  at  the  rate 
of  seven  per  centum  (7%)  i*r  annum  upon 
the  amount  and  from  the  date  of  each  pay- 
ment made  by  him  upon  his  subscription  to 
said  bonds,  and  as  the  first  maturing  coupon 
attached  to  each  of  said  bonds  includes  inter- 
est from  a  date  prior  to  the  date  of  such  pay- 
ments, before  the  delivery  of  the  bonds  to 
the  subscribers  there  shall  be  indorsed  in  red 
ink  on  the  face  of  such  coupon,  as  having 
been  paid  thereon,  the  amount  of  Interest 
which  has  accrued  on  the  bonds  prior  to  the 
date  of  the  payment,  or  the  average  date  of 
the  payments,  made  by  the  subscribers  to  the 
bonds.  (8)  The  trustee  shall  report  to  the 
secretary  the  date  of  the  delivery  of  said 
bonds,  the  number  of  bonds  delivered,  the 
names  of  the  persons  to  whom  they  are  deliv- 
ered, and  the  amount  of  accrued  Interest  in- 
dorsed upon  each  of  said  first  maturing  cou- 
pons. The  secretary  Is  directed  to  certify  a 
copy  of  this  resolution  to  accompany  the 
mortgage  or  deed  of  trust."  That  on  Sep- 
tember 20,  1892,  800  of  the  said  bonds  were 
delivered  to  said  bank,  and  on  the  same  day 
the  said  trust  deed  hereinbefore  referred  to 
was  executed  and  delivered  to  said  trustee. 
That  as  payments  for  bonds  were  made  by 
the  subscriber  to  said  company  the  trustee 
sent  back  to  the  company  the  certificate  for 
shares  of  stock  standing  in  the  name  of  the 
American  Trust  &  Savings  Bank,  trustee,  in- 
dorsed In  blank,  and  asking  for  a  reissue  of 
the  shares  thereby  represented  in  two  or  more 
certificates,  one  to  be  issued  in  the  name  of 
and  delivered  to  the  subscriber  for  bonds  in 
the  amount  equivalent  to  his  bond  purchase, 
and  the  other  for  the  remainder  of  the  8.000 
shares  to  be  Issued  In  the  name  of  and  deliv- 
ered to  the  trustee,  as  aforesaid,  and  the 
stock  was  thereafter  so  reissued  from  time 
to  time,  as  requested.  That  at  the  time  of 
the  filing  of  the  bill  herein  the  said  American 
Trust  &  Savings  Bank,  as  trustee,  had  In 
its  possession  a  large  number  of  the  shares  of 
the  stock  which  had  been  turned  over  to  it  as 
trustee  and  which  had  not  been  delivered  to 
any  of  the  subscribers  for  bonds,  a  part  of 
which  was  held  for  such  subscribers  as  had 
paid  for  said  bonds  and  the  balance  In  trust 
for  said  company.    That  the  said  savings 
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bank acted  merely  In  the  capacity  of  trustee, 
and  had  never  subscribed  for  or  In  any  way 
become  the  owner  of  any  of  the  said  stock. 

The  decree  further  finds  that  the  said  8,- 
000  shares  of  stock  so  delivered  to  said  sav- 
ings bank,  as  trustee,  were  put  back  into 
the  treasury  of  the  company  by  MacKaye 
without  anything  being  paid  for  the  original 
issue  or  its  return,  and  that  the  bond  sub- 
scribers, on  receiving  such  bonus  stock,  or 
upon  becoming  either  the  legal  or  equita- 
ble owners  thereof,  became  liable  for  the 
amount  unpaid  thereon;  that  each  of  the  sub- 
scribers to  said  bonds  was  put  upon  inquiry 
as  to  the  character  of  the  stock  and  the 
right  of  the  corporation  to  dispose  of  it  at 
less  than  its  face  value,  and  that  each  and 
every  one  of  such  subscribers  was  informed 
of  the  way  said  stock  whs  purported  to  have 
been  paid  for  by  said  MacKaye;  that  after 
the  said  company  bad  raised  the  sum  of 
$500,000  from  the  sale  of  said  bonds  it  pro- 
ceeded to  secure  a  site  and  begin  the  con- 
struction of  buildings  and  machinery,  and 
secured  contracts  with  a  large  number  of 
singers  and  actors,  and  expended  the  said 
sum  of  $500,000,  and  contracted  obligations, 
in  addition  thereto,  to  an  amount  exceeding 
$300,000;  that  afterwards  an  unsuccessful 
attempt  was  made  to  sell  the  remaining  por- 
tion of  said  $800,000  bond  Issue,  and  about 
May  31, 1893,  on  account  of  Its  liabilities,  the 
company  was  forced  to  cease  to  do  busi- 
ness, and  on  that  date  said  MacKaye  filed 
a  bill  against  the  Columbian  Celebration 
Company,  under  which  the  Chicago  Title  & 
Trust  Company  was  made  receiver  of  said 
corporation  and  took  possession  of  all  its 
assets,  which  consisted  chiefly  of  the  above- 
mentioned  unfinished  building  on  leased 
ground;  and  that  since  that  date  the  same 
has  been  converted  into  cash  and  there  is 
now  the  sum  of  $1,400  in  the  hands  of  the 
receiver.  The  decree  further  finds  that  the' 
proceedings  taken  under  the  said  bill  filed  by 
said  MacKaye  were  taken  for  the  purpose 
of  delaying  and  hindering  creditors  in  the 
collection  of  their  claims,  and  not  for  the 
purpose  of  winding  up  said  corporation,  and 
that  said  bill  was  an  imposition  on  the 
court,,  and  gave  It  no  Jurisdiction  to  grant 
relief  or  appoint  such  receiver  thereunder, 
and  that  such  appointment  was  invalid;  that 
on  October  14,  1895,  the  court,  of  its  own 
motion,  ordered  that  the  case  of  said  Mac- 
Kaye against  the  Columbian  Celebration 
Company  should  be  and  was  consolidated 
with  this  case,  and  appointed  the  said  Chi- 
cago Title  ft  Trust  Company  receiver  of  said 
Columbian  Celebration  Company  in  this 
case,  without  prejudice  to  the  claim  of  the 
Buda  Foundry  &  Manufacturing  Company, 


and  that  on  said  last-mentioned  date  the  bill 
of  said  MacKaye  was  dismissed  on  motion 
of  complainant ;  that  on  April  13, 1896,  an  or- 
der was  entered  herein  directing  the  said 
receiver  to  notify  all  the  creditors  of  said 
company  to  file  and  prove  up  their  claims  and 
in  pursuance  of  such  order  and  notice  claims 
for  labor  and  material  to  the  amount  of 
$328,986.64  were  filed  and  allowed,  among 
which  was  the  claim  of  the  Buda  Foundry 
ft  Manufacturing  Company  for  $9,378,  and 
also  the  claim  of  the  First  National  Bank  of 
Chicago  for  $1,386.29;  that,  In  addition  to 
the  foregoing,  the  parties  whose  names  ap- 
pear in  "Table  of  Bondholders  No.  1,"  here- 
inafter set  out,  proved  up  before  the  master 
their  first  mortgage  bonds  in  the  number  of 
bonds  set  out  in  column  2  and  of  the  face 
value  set  out  in  column  3;  that  each  of  said 
bonds  was  dated  August  25,  1892,  payable 
January  1,  1894,  and  bore  interest  at  the 
rate  of  7  per  cent  per  annum  after  date,  aa 
evidenced  by  two  coupons,  one  for  $60,  pay- 
able July  1,  1893,  and  the  other  for  $35,  pay- 
able January  1,  1894,  attached  to  each  bond; 
that  all  of  said  bondholders  paid  their  sub- 
scriptions to  said  bonds  on  or  about  the 
date  when  the  installments  thereof  became 
due,  and  that  said  bonds  were  delivered  by 
the  Columbian  Celebration  Company  to  said 
trust  and  savings  bank,  trustee,  and  were  de- 
livered by  it  to  said  subscribers;  that  said 
bank  certified  on  all  coupons  maturing  July  1, 
1893,  what  sum  each  of  said  July  coupons 
should  be  good  for;  that  the  sums  so  certi- 
fied on  said  coupons  are  set  out  in  column  4 
of  "Table  of  Bondholders  No.  1"  after  the 
names  of  said  bondholders;  that  said  bond- 
holders accepted  said  bonds  with  said  cou- 
pons attached  and  so  certified  and  acknowl- 
edged, the  amount  so  certified  to  be  the 
amount  which  should  be  paid;  that  interest 
should  not  be  allowed  on  any  of  said  bonds 
subsequent  to  June  10,  1893  (the  date  of  fil- 
ing this  bill),  and  that  interest  at  the  rate 
of  7  per  cent  per  annum  on  the  full  value 
of  each  of  said  bonds  from  June  10,  1893,  to 
July  1,  1893,  should  be  deducted  from  the 
balance  due  on  said  coupons  maturing  July 
1st  as  said  balance  was  certified  by  said 
bank;  that  the  amount  set  out  in  said  col- 
umn 5  of  "Table  of  Bondholders  No.  1"  is 
the  amount  allowed  by  the  court  to  said  bond- 
holders for  interest  on  said  bonds  to  June 
10,  1893,  and  that  the  amount  set  out  in 
column  6  is  the  total  amount  of  principal 
and  interest  allowed  by  the  decree  to  said 
bondholders;  that  the  claim  of  each  of  said 
bondholders  to  the  amount  as  set  out  In  said 
column  6  Is  allowed,  but  payment  shall  be 
made  on  said  claims  only  as  hereinafter  de- 
creed. 
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TABLE  OF  BONDHOLDERS  No.  1. 


Column  1 
Name*  of  Owners 


Luther  W.  Bodman  

Edwin  R.  Baker  

Edward   B.  Butler  

Edward  L.  Brewster  

Herbert  E.  Bucklen  

Percy  L.  Brabon  

John  H.  Bradshaw  

George  S.  Baker  

John  Cudahy  

Arthur  Dixon  

Herbert  C.  De  Camp  

Bernard  A.  Eckhart  

Patrick  J.  Parley  

Northern  Trust  Co.,  executor  of  estate  of  George  A.  Puller,  de- 
ceased  , 

Merchants'  Loan  ft  Trust  Company,  administrator  of  estate  of 
Charles  W.  Pullerton,  deceased  

Henry  C.  Gray  

Franklin  D.  Gray  

Charles  W.  Oil  left,  executor  of  last  will  and  testament  of  Eg- 
bert W.   Gillett,  deceased  

James  O.  HInkley  

Charles  W.  Hinkley  

Charles  W.  HInkley  and  James  Otis  Hinkley,  executors  of  the 
last  will  and  testament  of  Watson  8.  Hinkley,  deceased 

Robert  L.  Henry  

Homer  V.  Halbert  •• 

John  C.  Hately  

Jennie  L.  Thomas  and  Florence  H.  Purdle,  administratrices  of 
estate  of  George  W.  Hoffman,  deceased  

William   J.  Hynes  

Franklin  H.  Head  

William  L.  B.  Jenney  

Milton  W.  Kirk  

Edson  Keith  estate  

Augustus  I.  Lewis  

Edwin  U  Lobdell  

William  H.  Lee  

Prank  G.  Logan  

John  Frank  Lyon  

Richard  S.  Lyon  

Charles  B.  Maxwell  

Franklin  W.  Morgan  

Eleanor  W.  McClurg,  administratrix  of  estate  of  Alexander  C. 
McClurg,  deceased  

Eleanor  W.  McClurg  

Daniel   T.  Nelson  

Augustus  E.  Perlewltz  

William    R.  Patterson  

James  W.  Porter  

Wm.  R.  Linn.  Sara  Phelps,  and  Edward  B.  Butler,  executors  of 
the  last  will  and  testament  of  Elliott  H.  Phelps,  deceased 

Clarence  I.  Peck  

Ferdinand  W.  Peck  

Norman  B.  Ream  and  Robert  T.  Lincoln,  executors  of  the  last 
will  and  testament  of  George  M.  Pullman,  deceased 

Curtis  H.  Remy  

Mary  E.  Randall,  administratrix  of  the  estate  of  Charles  W. 
Randall,  deceased  

J.   Foster  Rhodes  

Mrs.  Hugh  A.  Rowland  

Norman  B.  Ream  

John  T.  Slckel  

E.  A.  ft  C.  B.  Shedd  

Anthony  Schmltt  

Mr*.  Sara  Stcenberg  

Mrs.  Louise  A.  Stever  (formerly  Louise  A.  Barnum) 

Robert  Stuart  

Albert  L.  Tucker  

James  O.  Twltchell  

William  A.  Thrall  

William  O.  Talcott  

VT.  J.  Taylor  

Mary  A.  Tuttle.  Edward  F.  Gorton.  John  H.  Whtttemore,  How- 
ard B.  Tuttle,  and  Arthur  H.  Dayton,  executors  of  the  last 
will  and  testament  of  Bronson  B.  Tuttle,  deceased. 

Alastair  I.  Valentine  

John  H.  Whlttemore  

James  N.  Wltherell   t 

Flora  M.  Young,  executrix  of  last  will  and  testament  of  John 
M.  Young,  deceased  
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61.60 
132.80 
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31.85 
167.50 

27.30 
826.60 
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33.80 
152.60 

88.26 
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104.00 
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64.00 
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64.40 
64.00 
66.10 

169.00 
98.40 
154.50 
133.00 
163.00 
818.00 
113.00 
151.50 
53.00 
172.60 
82.40 
99.00 
64.10 
83.00 

64.60. 
96.90 
67.20 
30.70 
32.75 
174.50 

168.50 
164.00 
164.00 

1,645.00 
170.76 
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91.50 
100.80 
161.25 
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188.06 
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84.86 

89.44 

147.80 
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84.66 
143.06 
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186.06 
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56.22 
68.82 

149.66 
86.74 
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113.56 
143.56 
278.12 
48.82 
132.06 
45.22 
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28.57 
87.34 
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29.11 

66.82 
85.23 
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26.81 
28.86 
155.05 

149.05 
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144.66 
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83.33 
99.14 
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91.23 
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91.28 
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80.11 
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59.52 
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38.51 
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230.26 
116.81 
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The  court  further  finds  that,  In  addition 
to  the  bondholders  whose  names  are  contain- 
ed in  the  above  table,  the  parties  whose  names 
appear  in  "Table  of  Bondholders  No.  2,"  here- 
inafter set  out,  are  the  owners  of  first  mort- 
gage bonds  In  the  number  set  out  in  column  2 
of  said  table  and  of  the  face  value  as  shown 
by  column  3 ;  that  each  of  said  bonds  is  dat- 
ed August  25,  1892,  and  was  payable  Janu- 
ary 1,  1894,  and  bore  interest  at  the  rate 
of  7  per  cent  per  annum  after  date;  that 
said  persons  whose  names  are  set  out  in  said 
table  paid  for  the  bonds  for  which  they  had 
severally  subscribed,  but  failed  and  refused  to 
take  said  bonds  from  said  trustee,  although 
entitled  to  do  so ;  that  the  said  trustee  did  not 
certify  on  the  coupons  attached  to  said  bonds 
and  maturing  July  1,  1893,  the  amount  for 
which  said  bonds  should  be  good,  but  that 
said  parties  are  entitled  to  Interest  at  the  rate 
of  7  per  cent  per  annum  from  the  date  when 
payments  were  made  for  their  several  bonds, 
up  to  June  10,  1893;  that  said  interest  to 
wblch  each  of  said  bondholders  is  entitled  is 
set  out  in  column  4,  and  the  total  amount  of 
principal  and  interest  to  which  each  bond- 
holder is  entitled  is  set  out  in  column  5,  of 
said  table,  opposite  their  respective  names; 
and  that  the  claim  of  each  of  said  bondhold- 
ers is  allowed  for  the  amount  set  out  in  said 
column,  but  that  payment  on  said  claims  shall 
be  subject  to  conditions  hereinafter  imposed. 


pro  rata  with  all  other  creditors  of  said  com- 
pany In  such  fund  as  shall  be  collected  by  the 
receiver  and  In  the  assets  now  in  his  posses- 
sion, in  the  proportion  that  the  amount  of 
the  claim  of  said  bondholder  shall  bear  to  the 
total  amount  of  all  claims  herein  allowed; 
that  said  bondholders  shall  not  set  off  their 
claims  as  bondholders  against  their  liability 
as  stockholders.  And  the  court  finds  that  the 
claims  allowed  herein  exceed  the  total  amount 
of  stock,  at  Its  par  value,  which  is  or  has 
been  held  by  stockholders  over  whom  this 
court  has  Jurisdiction ;  that  all  of  the  capital 
stock  of  said  company  Is  unpaid ;  and  that  it 
is  necessary  to  require  all  stockholders  to 
pay  the  sum  of  $100  on  each  share  of  stock 
held  by  them.  The  court  further  finds  that 
the  defendants  whose  names  appear  in  the 
following  table  of.  stockholders  were  among 
those  who  signed  the  subscription  for  bonds 
of  said  company;  that  they  subscribed  for 
the  number  of  bonds  set  opposite  their  names 
In  column  2  and  paid  for  said  bonds  In  full ; 
that  prior  to  such  payment  the  said  company 
had  deposited  with  said  trustee  the  number 
of  bonds  so  subscribed  for  and  a  number  of 
shares  of  the  capital  stock  of  said  company 
of  the  par  value  of  $100  per  share,  equal  in 
par  value  to  the  par  value  of  said  bonds; 
that  at  the  time  of  the  payment  by  defend- 
ants for  said  bonds  the  trustee  delivered  to 


TABLE  OF  BONDHOLDERS  No.  2. 


Column  1 
Names  of  Owners 


Edward  C.  Berrlman  

Caroline  A.  Barbour,  administratrix  ot  estate  of  Edward  Bar- 
bour, deceased  

Charles  H.  Deere  

Benjamin  M.  Frees  

Victor  Falkenau  

Lyman  J.  Gage  

Henry  H.  Getty  

Charles  L.  Hutchinson  

William  Kent  

Frederick  Q.  McNally  and  Harry  B.  Clow,  executors  of  last 
will 'and  testament  of  Andrew  McNally,  deceased  

Murry  Nelson  

Albert  J.  Oehrlng  

William  R.  -Page  

John  T.  Shayne  

Wilbur  F.  Studebaker,  William  R.  Innls,  and  Nelson  J.  Rellly, 
executors  of  the  last  will  and  testament  of  Peter  E.  Studebak- 
er, deceased   

Richard  T.  Whelpley  

Louis  C.  Wachsmuth  

Henry  B-  Weaver  


Col- 
umn 2 
No.  of 
Bonds 


2 

5 
1 
6 
10 
5 
6 
6 

6 

10 
2 
6 
2 


Column  3 


Face 
Value 


S  3,000 

2,000 
6,000 
1,000 
5,000 
10,000 
5,000 
5,000 
5,000 

5,000 
10,000 
2.000 
6,000 
2,000 


6.000 
5,000 
6,000 
5,000 


Column  4  Column  5 
inters  Jg**, 


J  90.09 

64.81 
141.96 

28.82 
112.88 
231.96 
150.30 
145.35 
142.15 

147.77 
179.87 

51.36 
129.79 

40.73 


82.40 
170.33 
143.60 
123.76 


|  3,000.09 

2,054.81 
6.141.16 
1,028.88 
6,112.82 
10,231.96 
6,150.38 
6,145.35 
6,142.15 

6447.77 
10.179.87 
2,051.36 
6,129.79 
2,040.73 


6.062.40 
5,170.33 
6,143.60 
6,123.76 


The  court  orders  and  decrees  that,  as  soon 
as  rrach  bondholder  whose  name  appears  in 
the  above  tables  shall  have  paid  to  the  said 
receiver  such  sum  as  this  court  shall  assess 
against  him  by  reason  of  the  fact  that  such 
bondholder  was  or  Is  the  owner,  holder,  trans- 
ferror, assignor,  or  assignee  of  unpaid  stock 
In  said  company,  then,  and  not  till  then,  shall 
said  bondholder  be  entitled  and  shall  share 


defendants  the  number  of  bonds  set  out  in 
column  2  and  the  number  of  shares  of  the 
capital  stock  of  said  company  as  set  out  In 
column  3,  and  that  said  defendants  are  still 
the  holders  of  said  stock  and  that  all  of 
said  stock  is  entirely  unpaid;  that  the  several 
defendants  are  liable  thereon,  as  holders,  for 
the  full  face  value  thereof  to  the  amount  as 
set  out  in  column  4, 


Digitized  by  Google 


I1L) 


GILLBTT  t.  CHICAGO  TITLE  ft  TECJST  CO. 


TABLB  OF  STOCKHOLDERS  NO  L 


Colnma  1 
Na 


Edwin  R.  Baker  

Percy  I*  Brabon  

Herbert  E.  Bucklen... 

John  H.  Bradshaw... 

George  S.  Baker  

John  Cudaby  

Arthur  Dixon  

Bernard  A.  Eckhart. .. 

Patrick  J.  Parley  

Franklin  D.  Gray.... 

Homer  V.  Halbert  

John  C  Hately  

Charles  W.  Hlnkley... 

James  O.  Hlnkley  

William  J.  Haynes  

Robert  I*  Henry  

W.  L.  B.  Jenney  

Milton  W.  Kirk  

William  H.  Lee  

Frank  O.  Logan  

Augustas  I.  Lewis  

Charles  B.  Maxwell.. 

Franklin  W.  Morgan.. 

Daniel  T.  Nelson  

William  R.  Patterson.. 

Clarence  I.  Peck  

Ferdinand  W.  Peck.... 

Augustus  B.  Perlewita 

James  W.  Porter  

Norman  B.  Ream  

Mrs.  Hugh  A.  Row- 
land   

Curtis  H.  Remy  

Anthony  Schmitt  

Louise  A.  Stover,  for- 
merly Louise  A. 
Barnum   

Mrs.  Sara  Steenberg.. 

Robert  Stuart  

William  A.  Thrall.... 

Albert  L.  Tucker  

William  O.  Talcott.... 

W.  J.  Taylor  

James  O.  Twltchell... 

Alastalr  I.  Valentine.. 

John  H.  Whlttemore.. 

Richard  T:  Whelpley.. 


jj  j5|  Column  t 

£  la  Number  of 
3=  Shares 


Column  4 
Amount  of 

Liability. 
Face  Value 

of  Stock 


SO 
10 

100 
60 
10 

100 
60 
60 
10 
60 
20 
20 
20 
60 
SO 
20 
60 
60 
20 
60 
20 
20 
10 
20 
10 
60 
60 
10 
60 
60 

SO 
60 
60 


10 
10 

60 
20 
10 
10 
10 
10 

so 

60 
60 


1 1.000 

1,000 
10,000 
6.000 
1,000 
10.000 
6.000 
6,000 
1,000 
6.000 
2,000 
2,000 
2,000 
6.000 
8,000 
2.000 
6,000 
6.000 
2,000 
6,000 
2.000 
2.000 
1,000 
2,000 
1,000 
5,000 
6.000 
1.000 
6,000 
6,000 

8.000 
6,000 
6,000 


1,000 
1,000 
6,000 
2.000 
1,000 
1.000 
1,000 
1.000 
8,000 
6,000 
6,000 


The  decree  farther  finds  that  among  the 
parties  who  signed  the  aforesaid  subscription 
to  bonds  of  said  company  were  the  defendants 
whose  names  are  set  out  In  the  following 
stockholders'  table  No.  2;  that  the  said  de- 
fendants subscribed  for  bonds  in  number  as 
set  out  In  column  2  opposite  their  respective 
names,  and  that  said  bonds  were  of  the  par 
valne  of  $1,000  each ;  that  they  paid  for  said 
bonds  In  full  and  received  the  same,  and  be- 
came entitled  to  receive  10  shares  of  the  capi- 
tal stock  of  said  company,  of  the  par  value 
of  $100  per  share,  with  each  bond ;  that  said 
shares  had  theretofore  been  deposited  with 
the  said  trustee  to  be  held  for  said  sub- 
scribers, as  provided  by  the  terms  of  said 
subscription  agreement;  that  each  of  said  de- 
fendants became  the  owner  of  the  number  of 
shares  of  said  stock  set  opposite  his  name 
In  column  3  of  said  table,  and  that  said  de- 
fendants have  declined  and  failed  to  take  said 
shares  of  stock  so  Owned  by  them  from  said 
-trustee,  and  that  said  shares  are  still  held  by 
St  for  said  defendants  and  are  all  unpaid; 
tliat  each  of  said  defendants  Is  liable  for  the 
par  value  of  said  stock ;  that  the  amount  for 
which  each  of  said  stockholders  Is  liable  Is 


set  opposite  his  name  In  column  4  of  said 
stockholders'  table  No.  2. 

TABLB  OF  STOCKHOLDERS  NO.  S. 


Column  1 
Names 

M  O 

Hi 

V 

Column  S 

Number  of 
Shares 

Column  4 

Amount  of 
Liability 

60 
SO 

60 
60 

K 

15.000 
S.II00 
5.000 
6.000 
6.000 
6,000 

Edward  L.  Brewster... 
Edwin  L.  Lobdell.... 
James  N.  Witherell.. 
Louis  C.  Wachsmuth.. 

The  decree  further  finds  that  the  parties 
whose  names  are  found  in  stockholders'  table 
No.  8,  hereinafter  set  out,  subscribed  for  the 
number  of  bonds,  of  the  par  value  of  $1,000 
each,  set  opposite  their  names  In  column  2  of 
said  table;  that  said  parties  paid  for  said 
bonds  In  full  and  became  entitled  to  receive 
them,  and  also  10  shares  of  said  stock  with 
each  of  said  bonds;  that  said  bonds  and 
shares  of  stock  had  been  deposited  with  the 
said  trustee  In  conformity  with  the  terms  of 
said  subscription  agreement,  and  at  the  time 
of  said  payment  were  held  In  trust  for  said 
parties  and  said  company,  as  provided  in  said 
agreement ;  that  defendants  became  the  own- 
ers of  such  stock  and  bonds  In  the  number  of 
bonds  and  shares  of  stock  of  the  par  value 
as  shown  by  columns  2,  3,  and  4  of  said  table 
3 ;  that  said  shares  of  stock  are  each  and  all 
unpaid,  and  that  said  defendants  are  liable 
to  the  creditors  of  said  company  for  the  face 
value  thereof ;  that  at  the  time  such  payments 
were  made  by  said  defendants  the  said  com- 
pany was  insolvent,  and  that  such  defendants 
declined  or  failed  to  take  either  said  bonds  or 
stock  so  held  for  them  by  said  trustee,  but 
that  the  said  defendants  had  Incurred  liabil- 
ity on  said  stock  and  could  not  and  did  not 
rescind  their  contract  for  such  stock;  that 
each  of  said  defendants  is  chargeable  for  bis 
pro  rata  share  of  the  debts  of  said  company 
to  the  extent  of  $100  per  share  of  stock  so 
owned  by  him,  the  amount  of  such  liability 
being  set  out  in  column  4  of  said  table. 

TABLE  OF  STOCKHOLDERS  NO.  S. 


Column  1 
Names 


Herbert  C.  De  Camp.. 
Benjamin  M.  Frees... 

Victor  Falkenau  

Lyman  J.  Onge  

Henry  H.  Oetty  

Edward  C.  Beriiman.. 
Charles  L.  Hutchinson 

William  Kent  

Murry  Nelson  

Albert  J.  Oebrlng  

William  Ft,  Page  

John  T.  Shayne  

Henry  B.  Weaver  


Column  2 
Number  of 
Bonds 

Column  S 

Number  of 
Shares 

Column  4 
Par  Value 

of  Stock. 
Amount  of 
Liability 

1 

10 

1 1.000 

1 

10 

1,000 

6 

60 

6,000 

10 

100 

10,000 

6 

60 

5,000 

S 

80 

8,000 

6 

60 

6.000 

6 

60 

6,000 

10 

100 

10,000 

20 

8.000 

6 

60 

6.000 

S 

20 

2,000 

6 

60 

6.000 

Digitized  by  Google 


900 


82  NORTHEASTERN  REPORTER, 


The  decree  farther  finds  that  each  of  the 
said  stockholders  whose  names  are  set  out 
In  the  foregoing  stockholders'  tables  Is  charge- 
able for  his  or  her  pro  rata  share  of  the 
debts  of  said  company  to  the  extent  of  $100 
per  share,  and  it  is  ordered  and  decreed  that 
each  of  said  defendants  shall  pay,  within  30 
days  from  the  date  of  the  entry  of  this  de- 
cree, to  said  receiver,  the  amount  set  oppo- 
site his  or  her  name  in  said  column  4,  and 
upon  such  payment,  or  upon  payment  after 
said  80  days,  with  Interest  from  such  time 
at  5  per  cent,  per  annum,  said  receiver  Is 
directed  to  execute  and  deliver  to  said  par- 
ties a  receipt  for  said  moneys  and  a  full  re- 
lease of  any  and  all  liability  to  said  company 
or  its  creditors  on  account  of  the  holding  of 
said  shares  of  stock;  and  if  payment  be  not 
made  within  30  days  from  the  date  of  the 
entry  of  this  decree  the  said  defendants  shall 
be  charged  with  Interest  at  the  rate  of  5 
per  centum  per  annum  after  such  time.  The 
decree  further  finds  that  since  the  commence- 
ment of  this  suit,  and  prior  to  its  submission 
to  the  court  for  its  decision,  certain  of  the 
defendant  bondholders  not  mentioned  in  ei- 
ther of  the  foregoing  stockholders'  tables  de- 
parted this  life;  that  their  deaths  have  been 
suggested  of  record,  and  that  certain  persons 
or  companies,  as  executors  or  administrators, 
have  been  substituted  in  the  place  of  the  per- 
sons so  deceased;  that  said  persons,  prior  to 
their  decease,  were  the  owners  of  a  certain 
number  of  bonds  and  a  certain  amount  of 
said  stock,  which  was  unpaid;  and  it  is  or- 
dered and  decreed  that  said  executors  or  ad- 
ministrators pay  the  amounts  due  from  the 
estates  of  said  persons  for  such  unpaid  stock 
to  said  receiver  in  due  course  of  adminis- 
tration, in  the  same  manner  as  hereinbefore 
provided  as  to  other  stockholders.  Among 
such  persons  so  deceased  are  the  following: 
George  M.  Pullman,  Edson  Keith,  Watson  S. 
HInkley,  Alexander  C.  McClurg  and  Charles 
W.  Fullerton. 

The  decree  further  finds  that  the  appellant 
Lyman  Ware  signed  said  subscription  for  two 
of  the  said  bonds  of  said  company  and  subse- 
quently paid  the  sum  of  $2,000  for  the  same; 
that  he  received  from  said  trustee  two  bonds 
and  certificate  No.  93  for  20  shares  of  said 
stock,  and  that  such  stock  was  a  portion  of 
the  said  8,000  shares  deposited  with  said 
trustee;  that  said  Ware  indorsed  said  certifi- 
cates and  directed  said  company  to  reissue 
said  stock  in  two  certificates  of  10  shares 
each,  one  to  be  issued  in  his  own  name  and 
the  other  to  J.  Foster  Rhodes;  that  said  cer- 
tificates were  so  issued  and  delivered,  being 
certificates  numbered  101  and  102,  to  Rhodes 
and  Ware,  respectively,  and  that  thereafter 
said  Rhodes  assigned  his  said  certificate  No. 
101  for  said  shares  of  stock  to  his  clerk, 
George  O.  Gray;  that  such  certificate  was 
surrendered  to  the  company,  and  a  new  cer- 
tificate was  issued  to  Gray  for  the  same 
stock;  that  said  Rhodes  received  no  con- 
sideration for  said  transfer;  that  all  of  the 


stock  so  issued  to  Ware,  Rhodes,  and  Gray  is 
unpaid,  and  that  Ware  is  liable,  as  the  hold- 
er of  certificate  102,  to  the  creditors  of  said 
company  in  the  sum  of  $1,000,  and  that 
Ware,  Gray,  and  Rhodes  are  jointly  Liable  in 
the  sum  of  $1,000  as  assignors  and  assignees 
of  said  stock;  and  It  is  ordered  and  decreed 
that  Ware  pay  the  sum  of  $1,000  to  said 
receiver,  and  also  that  Ware,  Rhodes,  and 
Gray,  or  either  of  them,  shall  pay  to  said  re- 
ceiver the  sum  of  $1,000  in  the  same  manner 
as  hereinbefore  provided  as  to  other  stock- 
holders. 

The  decree  further  finds  that  appellant 
John  T.  Sickel  signed  the  said  subscription 
for  three  of  said  bonds  and  paid  for  the 
same  the  sum  of  $3,000,  and  received  from 
said  trustee  the  said  bonds  and  30  shares  of 
said  stock;  that  said  shares  were  represent- 
ed in  stock  certificate  No.  168;  that  on  April 
27,  1893,  said  Sickel,  without  consideration. 
Indorsed  on  said  certificate  an  order  directing 
said  company  to  reissue  said  shares  to  Wil- 
liam G.  Sickel,  and  that  said  stock  was  so 
reissued  by  certificate  No.  281,  and  that  said 
William  G.  Sickel  still  holds  the  same;  that 
said  shares  were  a  part  of  the  said  8,000 
shares  held  by  said  trustee,  and  that  said 
John  T.  and  William  G.  Sickel  should  have 
known  that  said  shares  were  unpaid:  that 
William  G.  Sickel  and  John  T.  Sickel  are 
Jointly  liable  to  the  creditors  of  said  com- 
pany in  the  sum  of  $8,000,  the  par  value  of 
said  stock;  and  it  is  ordered  and  decreed 
that  they  pay  the  said  sum  to  said  receiver  in 
the  manner  hereinbefore  provided  as  to  other 
stockholders. 

The  decree  further  finds  that  Egbert  W. 
Gillett,  in  his  lifetime,  subscribed  to  said  sub- 
scription agreement  for  five  of  said  bonds; 
that  he  received  the  said  bonds  from  said 
trustee,  and  that  at  the  time  he  paid  for 
said  bonds  the  said  trustee  held  for  him  in 
trust  50  shares  of  said  stock,  which  were  a 
part  of  the  said  8,000  shares,  and  that  upon 
said  payment  he  became  the  owner  of  said 
stock  and  entitled  to  possession  thereof,  but 
that  at  said  time  the  said  company  was  In- 
solvent and  the  said  Gillett  failed  or  refused 
to  take  said  stock,  and  the  same,  unpaid,  re- 
mained with  the  trustee  for  said  Gillett  and 
that  he  became  liable,  as  holder  of  said  stock, 
to  said  company  for  the  par  value  thereof; 
that  since  this  cause  was  submitted  to  this 
court  said  Gillett  has  died;  that  his  death 
has  been  suggested  of  record,  and  an  order 
entered  herein  substituting  Charles  W.  Gil- 
lett, the  executor  of  his  last  will  and  testa- 
ment, as  defendant  in,  his  place  and  stead; 
and  it  is  decreed  that  said  executor  pay  in 
due  course  of  administration,  the  sum  of 
$5,000'  to  said  receiver  in  the  manner  herein- 
before set  out  as  to  other  stockholders. 

The  decree  further  finds  that  said  Gillett 
became  an  active  promoter  In  the  scheme  of 
MacKaye  and  Butterworth  shortly  after  its 
inception;  that  in  return  for  his  services 
rendered  and  money  advanced  by  said  Gillett 
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to  Butter-worth,  and  not  to  said  company, 
said  Butterworth  gave  to  GlUett  shares  of 
stock  In  the  Spectatoria  Company  and  a  due- 
bill  for  400  shares  of  the  capital  stock  of  tbe 
Columbian  Celebration  Company  when  the 
same  should  be  transferred  by  MacKaye  to 
said  Butterworth;  that  after  the  transfer  of 
said  1,574  shares  of  said  stock  to  Butter- 
worth by  said  MacKaye,  as  hereinbefore 
found,  said  Glllett  caused  Butterworth  to 
indorse  over  to  Clarence  R.  Glllett,  the  broth- 
er of  Egbert  W\,  certificates  numbered  36, 
37,  38,  and  39,  each  for  100  shares  of  the 
capital  stock  of  said  company,  which  stock 
was  a  part  of  the  stock  aforesaid  issued 
to  Butterworth,  and  represented  the  400 
shares  contracted  to  be  delivered  to  said 
Egbert  W.  Glllett;  that  thereafter,  on  Sep- 
tember 27,  1382,  said  Glllett  caused  said 
company  to  issue  In  the  name  of  Clarence 
R.  Gillett  certificates  numbered  61  and  62, 
each  for  200  shares  of  said  stock,  In  lieu  of 
the  four  certificates  aforesaid,  and  delivered 
the  same  to  said  Clarence  R.  Gillett;  that 
he  immediately  caused  said  Clarence  R.  Gil- 
lett to  indorse  said  certificates  numbered 
61  and  62  in  blank  and  deliver  the  same 
back  to  him ;  and  that  said  Egbert  W.  Gil- 
lett has  since  held  said  400  shares  as  pre- 
tended collateral  for  a  note  of  $10,000  made 
by  said  Clarence  R  Gillett  in  favor  of  Eg- 
bert W.  Gillett,  dated  July  0,  1892,  payable 
in  60  days,  and  pretended  to  be  given  by 
the  former  to  the  latter  as  payment  for  said 
400  shares.  The  decree  further  finds  that  in 
like  manner  the  said  Egbert  W.  Gillett,  in 
the  early  part  of  1892,  received  a  due  bill 
from  Steele  MacKaye  for  500  shares  of  said 
stock  which  were  thereafter  to  be  issued 
to  MacKaye;  that  said  order  was  given  to 
Gillett  by  said  MacKaye  In  return  for  serv- 
ices rendered  and  money  advanced  by  said 
Gillett  to  MacKaye  in  helping  to  promote 
the  organization  of  said  company;  that  said 
money  was  loaned  and  services  rendered  to 
MacKaye  and  not  the  said  company;  that 
said  Gillett,  after  retaining  said  order  for 
several  months,  pretended  to  assign  the  same 
to  bis  brother,  Clarence  R.  Gillett,  and  caus- 
ed said  MacKaye,  on  December  6,  1892,  to 
deliver  to  Clarence  R.  Gillett  certificates 
numbered  82  to  86,  inclusive,  each  for  100 
shares  of  the  capita]  stock  of  said  company, 
all  made  out  in  the  name  of  Clarence  R. 
Gillett,  and  all  coming,  by  various  reissues, 
from  the  7,349  shares  reissued  to  MacKaye 
on  May  22, 1892;  that  said  Egbert  W.  Gillett 
Immediately  caused  his  brother  to  Indorse  in 
blank  and  deliver  to  him  said  certificates 
for  the  500  shares  of  stock  so  received  by 
him,  and  that  said  Egbert  W.  Glllett  has 
since  retained  possession  of  said  stock,  os- 
tensibly as  security  for  a  note  alleged  to 
have  been  made  by  Clarence  R.  Glllett  to 
Egbert  W.  Gillett  for  $12,500,  dated  Decem- 
ber 12,  1892,  and  pretended  to  have  been 
given  as  tbe  purchase  price  of  said  stock; 
that  each  of  said  certificates  of  stock  pur- 


ported on  its  face  to  be  full-paid  and  non- 
assessable, but  that  all  of  said  stock  was 
unpaid,  and  that  at  the  time  of  making  the 
said  pretended  sales  of  said  900  shares  of 
stock  at  one-fourth  their  face  value  to  Clar- 
ence R.  Gillett  the  latter  was  without  finan- 
cial ability  to  pay  said  notes  alleged  to  have 
been  given  for  said  stoek,  and  that  his  finan- 
cial condition  was  known  to  his  brother, 
Egbert  W.  Glllett;  that  both  of  said  de- 
fendants knew  that  said  900  shares  of  stock 
bad  not  been  paid  for,  and  that  the  issuing 
of  the  same  as  full-paid  stock,  and  the  trans- 
fer of  the  same,  was  In  bad  faith  and  a 
fraud  upon  those  who  might  become  cred- 
itors of  said  company;  that  said  Egbert 
W.  Gillett  was  during  his  lifetime,  and  his 
estate  now  is,  liable  as  assignor  of  said  stock; 
that  as  to  the  creditors  of  said  company  be 
was  during  his  lifetime,  and  his  estate  now 
is,  the  real  owner  of  said  stock,  and  that 
bis  estate  is  jointly  liable  with  Clarence  R. 
Gillett,  in  addition  to  the  sum  hereinabove 
found  against  him,  for  the  sum  of  $90,000; 
and  it  is  ordered  and  decreed  that  Charles 
W.  Gillett,  as  executor  of  said  estate,  and 
Clarence  R.  Glllett,  pay  to  said  receiver  the 
said  sum  in  the  manner  hereinbefore  pro- 
vided as  to  other  stockholders. 

The  decree  further  finds  that  shortly  after 
June  16,  1892,  said  Egbert  W.  Glllett  re- 
ceived from  Benjamin  Butterworth  certificate 
No.  16  for  165  shares  of  stock,  which  cer- 
tificate was  made  out  in  the  name  of  said 
Butterworth  and  was  indorsed  by  him  in 
blank;  that  said  165  shares  came,  by  vari- 
ous reissues,  to  said  Butterworth  from  the 
shares  given  to  him  by  said  MacKaye  on 
May  22,  1892;  that  said  stock  purported  to 
be  full-paid,  but  it  was  entirely  unpaid,  and 
that  all  of  said  persons  who  received  said 
stock  had  notice  of  that  fact;  that  said 
stock  was  given  to  Gillett  by  said  Butter- 
worth in  return  for  money  advanced  and 
services  rendered  to  him  or  MacKaye,  and 
not  to  said  company;  that  on  or  about  Au- 
gust 15,  1892,  said  Glllett  caused  the  blank 
Indorsement  on  said  certificate  to  be  filled 
In  by  an  order  directing  that  15  of  said 
shaTes  be  issued  to  himself  and  150  shares 
to  his  brother-in-law,  George  M.  Drake,  and 
thereafter  caused  the  said  company  to  issue 
certificate  No.  33  for  15  shares  and  certificate 
No.  34  for  150  shares  to  Egbert  W.  Gillett 
and  George  M.  Drake,  respectively;  that 
said  Gillett  delivered  said  certificate  No.  34 
to  said  Drake,  and  immediately  caused  him 
to  Indorse  said  certificate  in  blank  and  de- 
liver the  same  to  him,  Egbert  W.  Glllett, 
and  that  be  has  since  held  the  same  as  pre- 
tended collateral  security  for  a  note  of  said 
Drake  for  $7,500,  pretended  to  have  been 
given  by  Drake  to  Glllett  as  payment  for 
said  stock;  that  the  sale  was  not  bona  fide, 
and  that  each  of  said  parties  knew,  or  should 
have  known,  that  the  original  Issuance  of 
said  stock  and  the  subsequent  transfers  there- 
of were  a  fraud  upon  such  persons  as  might 
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thereafter  become  creditors  of  said  com- 
pany; that  since  the  bringing  of  this  suit 
said  Drake  has  died,  leaving  no  assets  of 
any  kind,  and  no  letters  were  ever  issued 
in  his  estate;  that  as  to  the  creditors  of 
said  company  the  said  stock  always  has  been 
the  property  of  said  Gillett  and  his  estate, 
and  that  he  became  liable  for  the  face  val- 
ue thereof;  and  It  is  ordered  and  decreed 
that  his  said  executor  pay  to  the  said  re- 
ceiver, in  due  course  of  administration,  the 
sum  of  $15,000  In  the  manner  thereinbe- 
fore provided. 

The  decree  further  finds  that  said  Gillett  In- 
dorsed certificate  No.  33  for  15  shares,  and 
directed  the  reissue  of  10  shares  therefrom  to 
Clarence  R.  Gillett  and  5  shares  to  himself ; 
that  thereafter  certificate  No.  51  for  10  shares 
of  said  stock  was  Issued  In  the  name  of  Clar- 
ence R.  Gillett  and  certificate  No.  53  for  5 
shares  was  Issued  to  Egbert  W.  Gillett ;  that 
on  October  6,  1802,  said  Clarence  R.  Gillett 
and  Egbert  W.  Gillett  indorsed  the  said  cer- 
tificates and  directed  the  reissue  of  said  15 
shares  of  stock  to  Henry  E.  Weaver,  and 
that  on  the  same  day  the  said  stock  was  so 
reissued  by  said  company  to  said  Weaver; 
that  said  stock  was  entirely  unpaid,  and  the 
original  and  subsequent  Issues  thereof  were 
a  fraud  upon  such  persons  who  might  there- 
after become  creditors  of  said  company ;  that 
said  Weaver,  as  assignee,  and  Charles  W. 
Gillett,  as  said  executor,  and  Clarence  R. 
Gillett,  are  Jointly  liable  In  the  sum  of  $1,000, 
the  par  value  of  said  stock;  that  Charles 
W.  Gillett,  as  such  executor,  is  Jointly  liable 
for  $500  with  said  Weaver,  as  assignor  of 
said  certificate  No.  53 ;  and  Weaver,  Charles 
W.  Gillett,  as  executor,  and  Clarence  R.  Gil- 
lett, are  directed  to  pay  the  sum  of  $1,000, 
and  Weaver  and  Charles  W.  Gillett,  as  execu- 
tors, are  directed  to  pay  to  said  receiver  the 
sum  of  $500. 

The  decree  further  finds  that  on  June  2, 
1892,  said  Butterworth  gave  to  defendant  Ed- 
ward B.  Butler  certificate  No.  14  for  450 
shares  of  stock,  for  money  and  assistance 
contributed  by  said  Butler  to  Butterworth, 
and  not  to  said  company,  in  assisting  in  the 
promotion  of  Its  organization;  that  said 
stock  was  unpaid,  and  was  a  part  of  the  said 
1,574  shares  issued  to  Butterworth ;  that  on 
September  26,  1892,  Butler  indorsed  said  cer- 
tificate No.  14,  and  directed  a  certificate  for 
45  shares  thereof  be  reissued  to  Homer  P. 
Knapp  and  a  certificate  for  405  shares  there- 
of be  reissued  to  himself,  and  that  said  com- 
pany so  Issued  said  certificates  in  certificates 
numbered  59  and  60,  respectively,  and  that 
the  said  defendants  still  retain  said  certifi- 
cates ;  that  no  money  or  other  consideration 
was  ever  paid  to  said  company  for  said  stock, 
and  that  that  fact  was  known,  or  should  have 
been  known,  by  said  Butler  and  Knapp  at 
the  time  of  the  issuance  of  said  stock  to 
them ;  that  said  Butler  is  liable  to  the  cred- 
itors of  said  company,  as  the  owner  of  certifi- 
cate No.  00,  in  the  sum  of  $40,500,  and  that 


he  is  also  liable,  as  assignor  of  said  certifi- 
cate No.  59,  Jointly  with  said  Knapp,  in  the 
sum  of  $4,500,  and  that  Knapp  Is  liable,  as 
assignee,  for  the  same  amount  It  Is  ordered 
and  decreed  that  Butler  and  Knapp  pay  to 
said  receiver  the  sum  of  $4,500,  and  that  Ed- 
ward B.  Butler  pay  the  further  sum  of  $40,- 
500. 

The  decree  further  finds  that  said  Butler 
subscribed  and  paid  for  five  of  said  bonds, 
and  that  upon  such  payment  the  said  trustee 
delivered  to  him  said  bonds  and  certificate 
No.  146  for  50  shares  of  said  stock;  that 
thereupon  the  said  Butler  returned  the  cer- 
tificate and  directed  the  said  company  In 
writing  to  reissue  three  certificates  for  said 
stock—one  for  39  shares,  one  for  10  shares, 
and  one  for  1  share — but  to  make  out  said 
certificates  in  the  name  of  Walter  F.  Crone, 
an  employe  of  said  Butler,  and  on  April  24, 
1892,  the  new  certificates  were  so  issued  and 
delivered  to  said  Crone  In  certificates  num- 
bered 274,  275,  and  276 ;  that  all  of  said  stock 
was  unpaid,  and  that  Butler  and  Crone  knew, 
or  should  have  known,  that  it  was  unpaid; 
that  said  Butler  is  assignor  of  said  stock 
and  the  real  owner  thereof,  and  that  he  and 
Crone  are  Jointly  liable  to  the  creditors  of 
said  company  for  said  50  shares  of  stock  In 
the  sum  of  $5,000 ;  and  it  Is  ordered  and  de- 
creed that  said  Butler  and  Crone  pay  to  said 
receiver  the  sum  of  $5,000. 

The  decree  further  finds  that  on  July  7, 

1892,  Steele  MacKaye  gave  to  defendant 
Henry  E.  Weaver  certificate  No.  19  for  90 
shares  of  said  stock  in  return  for  money 
loaned  and  assistance  given  to  said  MacKaye 
individually ;  that  said  shares  of  stock  came, 
by  various  reissues,  out  of  a  certificate  there- 
tofore issued  to  MacKaye ;  that  Weaver  had 
been  actively  engaged  In  the  sale  of  said 
bonds  and  the  promotion  of  said  company, 
and  knew  how  the  capital  stock  had  been 
originally  issued,  and  that  such  issue,  and  the 
subsequent  transfers  thereof,  were  a  fraud 
upon  such  persons  as  might  thereafter  be- 
come creditors  of  said  company;  that  no 
money  or  other  property  had  been  received 
by  said  company  for  the  original  issue  or 
the  subsequent  transfers  of  said  stock,  and 
that  said  Weaver  is  liable  to  the  creditors  of 
said  company,  In  addition  to  the  sums  there- 
tofore decreed  to  be  paid  by  him,  in  the  sum 
of  $9,000  due  and  unpaid  on  said  stock ;  and 
it  Is  decreed  that  such  sum  shall  be  paid  by 
him  to  said  receiver. 

The  decree  further  finds  that  on  April  28, 

1893,  said  MacKaye  made  a  gift  to  Edward 
L.  Brewster  of  certificate  No.  273  for  100 
shares  of  said  stock  on  that  day  standing  in 
the  name  of  said  MacKaye,  and  coming,  by 
various  reissues,  from  the  first  certificate 
issued  to  him;  that  MacKaye  indorsed  the 
said  certificate  No.  273  and  directed  that 
said  100  shares  be  reissued  to  said  Edward 
L.  Brewster,  and  that  afterward,  on  April 
28.  1893,  the  said  stock  was  so  reissued  in 
certificate  No.  282;  that  after  the  failure  of 
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the  corporation  was  known,  on  May  2,  1893, 
without  any  indorsement  by  said  Brewster, 
the  said  certificate  was  returned  to  said  cor- 
poration and  marked  "canceled,"  and  a  new 
certificate  for  100  shares,  No.  288,  was  Issued 
in  the  name  of  Steele  MacKaye,  and  receipt- 
ed for  in  his  name  by  S.  C.  White,  Jr. ;  that 
the  cancellation  of  said  certificate  was  un- 
authorized, and  as  to  the  creditors  of  said 
corporation  was  void ;  that  said  Brewster  is 
the  real  owner  of  said  stock,  and  that  said 
shares  were  unpaid,  and  known  to  be  by  said 
Brewster,  and  that  he  is  liable  to  the  cred- 
itors of  said  company  in  the  sum  of  $10,000; 
and  said  Brewster  was  ordered  and  decreed 
to  pay  to  said  receiver  the  said  sum  of  $10,- 
000,  in  addition  to  the  money  theretofore  de- 
creed to  bo  paid  by  him. 

The  decree  approves  the  finding  of  the 
master  to  the  effect  that  all  of  the  general 
creditors  of  said  company,  excepting  the  em- 
ployes for  the  stage  and  orchestra,  were  In- 
formed of  the  manner  in  which  said  stock  was 
issued  to  the  original  subscribers  and  of  the 
way  such  stock  was  purported  to  have  been 
paid  for,  at  the  time  they  extended  credit 
to  the  company.  The  decree  also  finds  vari- 
ous facts  in  reference  to  the  liability  of 
stockholders  who  are  not  before  this  court, 
and  those  findings,  In  so  far  as  here  immate- 
rial, are  omitted  from  this  statement  By  the 
decree  no  Interest  was  allowed  upon  any 
claim  of  any  character  against  the  corpora- 
tion after  the  filing  of  the  bill,  and  the  de- 
cree against  each  stockholder  was  for  the 
face  value  of  his  stock,  without  any  charge 
for  interest  prior  to  the  decree,  and  the  va- 
rious sums  adjudged  by  the  decree  against 
stockholders  were. made  to  bear  Interest  at 
5  per  centum  per  annum  from  June  20,  1905, 
if  not  paid  by  that  date.  The  total  liabilities 
of  the  corporation  as  fixed  by  the  decree  are: 

To  bondholders  who  are  liable  for 

stock    $380,293  08 

To  bondholders  who  are  not  liable 

for  stock    52,785  83 

To  general  creditors   328,986  64 

Total   $762,065  55 

The  total  of  the  sums  decree  to  be  paid 
by  stockholders  or  their  legal  representa- 
tives Is  $579,000.  By  the  decree  each  person 
adjudged  a  stockholder  is  required  first  to 
pay  to  the  receiver  the  full  par  value  of  his 
stock.  Bondholders  are  not  permitted  to  set 
oft*  any  part  of  the  bonded  indebtedness 
against  their  stock  liability.  All  moneys  re- 
ceived from  stockholders  are  to  be  paid  pro 
rata  to  the  various  claimants  according  to  the 
amount  of  their  claims,  no  matter  what  the 
character  of  the  Indebtedness,  excepting  one 
or  two  small  claims  for  labor,  which  are  pre- 
ferred. All  other  claims  are  placed  on  the 
same  footing.  The  stockholders  who  are 
also  bondholders  will,  upon  distribution,  re- 
ceive back  upon  their  claims  which  have  been 
allowed  on  account  of  the  bonds  held  by  them 
a  portion  of  the  money  paid  to  the  receiver 
by  them  on  account  of  their  stock  liability. 


The  testimony  of  MacKaye  and  that  of  But- 
terworth  was  not  taken.  Both  died  pending 
the  litigation  in  the  circuit  court.  They  were 
nonresidents,  and  no  personal  service  was 
had  upon  them,  or  upon  a  number  of  other 
nonresidents  holding  stock,  which  in  great 
part  accounts  for  the  fact  that  the  total  of 
the  decree  against  stockholders  is  much  less 
than  the  total  par  value  of  all  the  stock. 

On  July  31,  1905,  upon  the  motion  of  the 
receiver,  the  Chicago  Title  &  Trust  Company, 
for  leave  to  settle  the  decree  against  certain 
of  the  defendants  who  desired  to  adjust  their 
liability  under  the  decree  theretofore  entered, 
the  court  entered  a  supplemental  decree,  pro- 
viding that  each  defendant  could  settle  his 
liability  under  the  former  decree  by  paying 
the  amount  of  the  decree  against  him  and  In- 
terest, and  in  case  such  defendant  was  the 
bolder  of  a  bond  or  bonds  which  bad  been  al- 
lowed as  a  claim  by  the  former  decree,  in 
adjusting  the  amount  adjudged  against  him 
he  should  have  credit  for  $300  on  account  of 
each  $1,000  bond  so  theretofore  allowed  as  a 
claim,  upon  his  releasing  the  fund  created 
by  the  earlier  decree  from  any  liability  to 
pay  anything  further  on  the  claim  which  bad 
been  allowed  and  which  was  based  on  such 
bond. 

From  the  principal  decree  of  the  circuit 
court  a  large  number  of  defendants  prayed 
separate  appeals  to  the  Appellate  Court  for 
the  First  District  The  cases  were  there 
consolidated  for  hearing,  and  judgment  was 
there  entered  affirming  the  decree  of  the  cir- 
cuit court  in  each  instance.  A  number  of  the 
cases  so  determined  in  the  Appellate  Court 
have  been  brought  to  this  court  either  by  ap- 
peal or  writ  of  error,  Including  this  case,  in 
which  this  statement  and  the  subjoined  opin- 
ion are  written.  All  of  these  cases,  and  an- 
other hereinafter  mentioned  in  this  state- 
ment, brought  to  this  court  by  the  executrix 
of  the  will  of  Henry  E.  Weaver,  now  deceas- 
ed, have  been  consolidated  In  this  court,  and 
are  here  to  .be  determined  under  the  title  of 
this  case.  The  titles  and  numbers  of  all 
such  cases  so  consolidated  with  this  case 
are  the  titles  and  numbers  set  out  in  the  first 
portion  of  this  statement  Among  the  cases 
so  consolidated  is  an  appeal  by  the  executrix 
of  the  will  of  Henry  E.  Weaver,  deceased, 
from  a  judgment  of  the  Appellate  Court  for 
the  First  District,  affirming  a  decree  of  the 
circuit  court  of  Cook  county  sustaining  a  de- 
murrer to  and  dismissing  a  petition  filed  by 
Weaver  in  a  supplemental  proceeding  in  that 
court  which  he  began  after  the  entry  of  the 
principal  decree.  He  died  while  the  appeal 
was  pending  In  the  Appellate  Court,  and 
the  executrix  was  substituted. 

In  the  following  opinion  the  word  "appel- 
lants" will  be  used  as  inclusive  of  appel- 
lants, plaintiffs  in  error,  and  persons  who 
have  departed  this  life  since  the  time  when 
it  is  alleged  they  became  stockholders  in  the 
Columbian  Celebration  Company  and  whose 
legal  representatives  are  parties  to  the  pres- 
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ent  litigation  In  this  court  The  term  "ap- 
pellees" will  be  used  as  descriptive  both  of 
appellees  and  defendants  in  error.  Various 
errors  and  cross-errors  have  been  assigned, 
which  will  sufficiently  appear  from  the  opin- 
ion. 

Leroy  D.  Thoman,  for  appellants.  Scott, 
Bancroft  &  Stephens,  E.  R.  Bliss,  Herrlck, 
Allen,  Boyesen  &  Martin,  and  Horace  K. 
Tenney  (Raymond  D.  Stephens,  B.  R.  Bliss, 
Edgar  A.  Bancroft,  and  I.  E.  Boyesen,  of 
counsel),  for  appellees. 

SCOTT,  J.  (after  stating  the  facts  as 
above).  First  It  is  contended  by  appellants 
that  in  accepting  certain  property  In  pay- 
ment of  MacKaye's  subscription  to  the  cap- 
ital stock  of  the  Columbian  Celebration  Com- 
pany to  the  amount  of  $1,999,600,  the  direct- 
ors fixed  that  value  upon  the  property  of- 
fered in  the  fair  and  honest  exercise  of  their 
judgment  as  to  its  worth,  and  that  the  stock 
must  therefore  be  regarded  as  fully  paid  and 
nonassessable,  even  If  the  directors  erred  in 
their  judgment  as  to  Its  value.  When  the 
board  of  directors  met  on  May  16,  1892,  the 
principal  asset  of  the  corporation  was  Mac- 
Kaye's subscription  for  stock  to  the  amount 
above  mentioned.  The  law  required  the  di- 
rectors, in  collecting  that  subscription,  to 
obtain  from  McKaye  "money  or  money's 
worth"  to  the  full  amount  of  the  subscrip- 
tion. Coleman  v.  Howe,  154  111.  458,  39  N. 
E.  725,  45  Am.  St.  Rep.  133:  Garden  City 
Sand  Co.  v.  Crematory  Co.,  205  111.  42,  68  N. 
E.  724.  "Money  or  money's  worth"  means 
cash  or  Its  equivalent  If  the  directors  saw 
fit  to  accept  property  in  lieu  of  cash,  they 
could  only  take  it  at  its  fair  cash  market 
value.  If  it  was  property  which  had  an  ascer- 
tainable market  value.  If  it  bad  no  ascer- 
tainable market  value,  then  the  only  price  at 
which  the  directors  could  purchase  It  was 
such  price  as  could  be  realized  by  selling  It 
to  others  for  cash.  On  the  date  last  mention- 
ed the  directors  of  the  corporation  entered  in- 
to a  contract  with  MacKaye,  by  which,  in 
satisfaction  of  his  liability  on  his  subscrip- 
tion, MacKaye  transferred  to  the  corporation 
the  sole  and  exclusive  right  to  use  11  alleged 
new,  useful,  and  valuable  improvements  In 
scenic  art;  also  the  right  to  use  and  produce 
a  "spectatoria"  or  play  entitled  "The  Great 
Discovery,"  of  which  it  Is  said  MacKaye  was 
the  author,  in  the  states  of  Illinois,  Indiana, 
Michigan,  Minnesota,  Iowa,  and  Missouri  for 
a  period  of  15  years,  burdened  with  a  10  per 
cent  royalty  reserved  to  MacKaye.  At  the 
time  the  contract  was  made  no  application 
had  been  made  for  a  patent  on  any  of  the 
Inventions.  The  description  of  the  inventions 
contained  in  the  contract  is  very  general  In 
character.  With  one  or  two  exceptions  the 
descriptions  are  not  such  as  would  enable 
the  reader  to  Identify  the  invention.  They 
consist  usually  of  the  name  given  by  Mac- 
Kaye to  the  invention,  followed  by  a  state- 


ment of  the  object  of  the  Invention.  The 
play,  "The  Great  Discovery,"  had  not  been 
written.  At  the  time  MacKaye's  subscrip- 
tion was  so  satisfied  the  directors  were  Mac- 
Kaye, Butterworth,  Crosley,  White,  and  Ed- 
monds. Crosley  did  not  attend  the  meeting 
of  May  16,  1892,  and  MacKaye  did  not  vote 
upon  the  proposition  In  reference  to  the  pay- 
ment of  his  subscription  by  the  transfer  of 
the  rights  above  enumerated.  Those  who 
voted  In  favor  of  accepting  the  proposition 
were  Butterworth,  White,  and  Edmonds. 
Butterworth  was  a  co-promoter  with  Mac- 
Kaye, and  a  few  days  later,  in  accordance 
with  an  arrangement  effected  prior  to  May 
16,  1892,  received  from  MacKaye  a  consid- 
erable portion  of  the  stock  subscribed  for  by 
the  latter.  Edmonds  was  an  assistant  to 
Butterworth,  as  secretary  of  the  World's  Co- 
lumbian Exposition.  White  was  a  clerk  in 
the  employ  of  MacKaye  and  Butterworth,  do- 
ing clerical  work  In  connection  with  the  pro- 
motion of  MacKaye's  schema  So  far  as  the 
transaction  of  business  affecting  the  corpora- 
tion was  concerned,  White  and  Edmonds 
were  wholly  dominated  by  MacKaye  and 
Butterworth.  Edmonds  testified  that  be 
"never  formed  any  Intelligent  conclusion  as 
to  the  value  of  the  patents,"  referring  to  the 
inventions  the  right  to  use  which  was  trans- 
ferred by  the  contract  and,  further,  "I  did 
not  consider  It  [the  MacKaye  proposition, 
which  was  accepted]  In  the  sense  that  I  was 
going  to  put  a  lot  of  money  in  It  myself,  bat 
I  honestly  believed  on  May  16,  1S92,  that  the 
resolution  was  for  the  best  interests  of  the 
company  and  was  a  good  proposition  for  it" 
White  says:  "I  don't  remember  making  any 
inquiry,  as  a  member  of  the  board  of  direct- 
ors or  an  officer,  into  the  merits  of  these  in- 
ventions." 

It  will  no  doubt  be  agreed  that  the  rights 
transferred  to  the  corporation  by  the  contract 
were  without  market  value.  It  was,  then, 
the  duty  of  the  directors,  before  accepting 
the  rights  transferred  by  this  contract  la 
payment  of  this  large  subscription,  to  ascer- 
tain whether  those  rights  had  value,  and,  if 
so,  what  the  value  was.  The  natural  and 
reasonable  method  to  be  pursued  In  determin- 
ing that  question  would  have  been  to  have 
applied  to  men  not  Interested  In  the  promo- 
tion of  MacKaye's  scheme,  who  were  of  wide 
experience  in  the  production  of  great  spectac- 
ular plays,  for  their  views  In  reference  to 
the  worth  of  the  rights  which  MacKaye  pro- 
posed to  transfer.  No  such  investigation  was 
made.  No  other  steps  were  taken  to  ascer- 
tain the  value  of  the  rights  MacKaye  pro- 
posed to  transfer,  such  as  would  have  been 
taken  by  directors  seeking  to  deal  honestly 
and  fairly  with  the  assets  of  the  corporation. 
It  was  the  duty  of  these  directors  to  ascer- 
tain the  value  of  these  rights  precisely  as 
they  would  have  done  had  they  Intended  to 
Invest  money  In  such  rights  themselves,  and 
that  they  did  not  do.  It  Is  no  doubt  true  that 
If  the  directors,  In  the  fab?,  honest  and  in- 
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telligent  exercise  of  their  judgment,  make  a 
mistake  and  accept  property  at  a  price  great- 
er than  Its  real  value,  such  cannot  be  regard- 
ed as  a  fraudulent  overvaluation  of  the  prop- 
erty; but  that  rule  only  applies  where  the 
transaction  constitutes  a  valid  contract  of 
bargain  and  sale,  made  in  good  faith  on  the 
part  of  the  directors,  and  In  the  Intelligent 
exercise  of  fair  and  honest  judgment  on  their 
part  There  was  no  such  transaction  here. 
The  transfer  to  the  corporation  was  a  mere 
sham.  It  was,  In  fact,  a  sale  by  MacKaye  to 
MacKaye,  and  was,  in  law,  a  fraud.  It  wa» 
a  transfer  of  the  right  to  use  for  a  period  of 
years,  in  a  limited  territory,  an  unwritten 
play  and  inventions  not  perfected  and  not  ac- 
curately described.  The  writing  of  the  play 
and  the  perfecting  of  the  Inventions  depended 
upon  MacKaye  moving  in  the  matter  in  the 
future,  and  he  is  conceded  to  have  been 
practically  without  property  other  than  these 
Inventions  and  this  play.  The  play,  In  fact, 
never  was  written.  Successful  applications 
were  made,  after  the  execution  of  the  con- 
tract, for  patents  upon  all  the  inventions  ex- 
cept one.  As  to  that  one  the  application  was 
denied.  The  evidence  leads  irresistibly  to  the 
conclusion  that  had  the  directors  on  May  16, 
1892,  after  the  signing  of  this  contract, 
sought  to  have  disposed  of  the  rights  there- 
by transferred,  they  could  not,  in  the  world 
of  the  drama  or  elsewhere,  have  obtained  for 
the  rights  transferred  to  the  company  by 
that  contract  anything  of  value  whatever.  It 
follows  that  MacKaye's  stock  subscription 
remained  wholly  unpaid. 

Second.  The   certificates   for  MacKaye's 
stock  recited  that  the  shares  were  "fully  paid 
and  nonassessable,"  and  the  law  is  that 
where  stock  is  so  Issued,  and  the  holder  there- 
after sells  or  assigns  the  same,  and  the  as- 
signee acquires  it  in  good  faith  and  without 
notice  that  It  has  not  been  fully  paid,  he  can- 
not be  made  liable  If  In  fact  the  stock  is  not 
fully  paid.  Coleman  v.  Howe,  supra ;  Sprague 
v.  National  Bank  of  America,  172  111.  149, 50  N. 
E.  19,  42  L.  R.  A.  606,  64  Am.  St  Rep.  17. 
Appellants  insist  that  even  if  thiB  stock  was 
wholly  unpaid,  they  acquired  it  in  good  faith, 
without  notice  of  that  fact  and  are  therefore 
not  liable.    "Notice,"  in  this  connection,  must 
be  given  the  ordinary  signification  of  that 
term,  and  means  knowledge  that  the  stock 
was  unpaid,  or  knowledge  of  such  facts  as 
would  have  put  an  ordinarily  prudent  man 
upon  Inquiry,  when  the  inquiry  might  reason- 
ably be  expected  to  have  led  him  to  knowl- 
edge that  the  stock  was  unpaid.   Russell  v. 
Ranson,  76  III.  167.   Many  of  the  appellants 
knew  precisely  how  MacKaye  had  paid  for 
his  stock,  and  all  of  the  appellants  acquired 
tbeir  stock,  as  they  knew,  within  a  few 
months  after  the  organization  of  this  corpora- 
tion.  They  obtained  It  without  giving  any 
valuable  consideration  therefor,  except  In  a 
few  Instances,  where  it  Is  claimed  that  n  small 
percentage  of  the  face  value  of  the  stock  was 
paid  therefore  by  services  rendered  or  by  oth- 


er methods,  not  including  cash  actually  paid 
at  the  time  of  the  transfer  of  the  stock.  The 
fact  that  the  corporation  had  just  been  or- 
ganized, and  that  its  stock  was  being  trans- 
ferred without  or  practically  without  any 
valuable  consideration,  was,  we  think,  suffi- 
cient to  put  a  reasonably  prudent  man  upon 
Inquiry,  and  that  inquiry  would,  In  our  judg- 
ment have  led  to  knowledge  of  the  fact  that 
the  stock  was  wholly  unpaid. 

Third.  Appellants  who  are  bondholders  ex- 
press the  view  that  having  entered  into  a 
contract  by  which  they  were  to  pay  a  certain 
sum  of  money  to  the  corporation  and  receive 
In  exchange  therefor  bonds  equal  in  face  val- 
ue to  the  amount  of  money  paid  and  stock 
of  the  corporation,  fully  paid  and  nonassess- 
able, to  the  same  amount  the  money  paid 
should  be  held  a  payment  for  the  stock  and 
not  for  the  bonds,  and  consequently  they  can- 
not now  be  held  liable  for  the  subscription 
price  of  the  stock.  The  proof  shows  conclu- 
sively as  to  the  great  majority  of  appellants 
who  are  bondholders  and  satisfactorily  as  to 
the  other  appellants  who  are  bondholders, 
that  each  signed  a  subscription  agreement 
which  provided  that  the  undersigned  "hereby 
subscribe  for  the  number  of  the  first  mort- 
gage bonds  of  the  Columbian  Celebration 
Company,  of  $1,000  each,  set  opposite  our 
names,  respectively,  as  hereunder  written, 
subject  however,  to  the  following  conditions": 
First,  no  subscription  should  be  binding  until 
$500,000  had  been  subscribed ;  second,  to  each 
subscriber,  on  the  payment  of  the  amount 
subscribed  by  him,  there  should  be  delivered, 
by  a  trustee  appointed  for  that  purpose,  "the 
number  of  bonds  subscribed  and  paid  for  by 
him,  and  in  addition  thereto  an  amount  of  the 
capital  stock  of  the  Columbian  Celebration 
Company  equal,  at  its  par  value,  to  the  par 
value  of  the  bonds  subscribed  and  fully  paid 
for  by  such  subscriber."  If  the  par  value  of 
the  bonds  subscribed  was  fully  paid  by  the 
subscriber,  the  money  subscribed  and  paid 
could  only  be  held  to  apply  upon  the  purchase 
price  of  the  bonds.  No  portion  of  the  money 
paid  would  remain  to  apply  on  the  stock. 
The  agreement  plainly  Indicates  that  the  mon- 
ey paid  by  the  bondholders  was  payment  for 
the  bonds  alone.  All  parties  to  the  transac- 
tion, as  appears  from  the  evidence,  looked 
upon  the  stock  which  accompanied  the  bonds 
of  each  subscriber  as  a  bonus. 

Fourth.  It  appears  that  a  few  of  the  ap- 
pellants who  are  bondholders  paid  their  sub- 
scriptions and  accepted  the  bonds,  but  failed 
or  refused  to  take  the  stock  to  which  they 
were  entitled  from  the  custody  of  the  trustee, 
and  that  a  few  others  paid  their  subscriptions 
and  failed  or  refused  to  take  actual  posses- 
sion of  either  bonds  or  stock ;  and  it  is  claim- 
ed that  these  appellants  did  not  become  stock- 
holders. Under  the  subscription  agreement, 
when  the  necessary  $500,000  was  subscribed 
and  payment  was  made  by  any  subscriber, 
he  became  the  owner  of  the  stock  which  was 
to  accompany  his  bonds.   Whether  or  not  he 
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obtained  the  certificate  or  left  It  with  the 
trustee  Is  a  matter  of  entire  Indifference.  It 
was  by  virtue  of  the  subscription  contract  that 
he  became  the  owner  of  the  stock.  Whether 
he  actually  received  the  certificate  is  imma- 
terial. Chester  Glass  Co.  v.  Dewey,  16  Mass. 
94,  8  Am.  Dec.  128;  Spear  v.  Crawford,  14 
Wend.  (N.  Y.)  20,  28  Am.  Dec.  513;  Burr  v. 
Wilcox,  22  N.  T.  551.  It  has  has  also  been 
suggested  on  behalf  of  those  who  did  not  take 
actual  physical  possession  of  the  stock  cer- 
tificates, that  if  nothing  was  paid  for  the 
stock  it  was  optional  with  the  subscribers  to 
take  the  stock  or  leave  it  when  they  paid  for 
the  bonds.  A  careful  reading  of  the  sub- 
scription agreement,  which  is  set  out  in  hsec 
verba  in  the  foregoing  statement,  shows  that 
the  subscribers  were  under  precisely  the  same 
obligation  to  receive  the  stock  that  they  were 
to  accept  the  bonds.  If,  as  between  them- 
selves and  the  corporation,  they  had  the  right 
to  decline  to  take  certificates  of  stock  for 
which  they  had  paid  nothing,  they  had  no 
such  right  as  to  creditors.  When  they  be- 
came the  owners  of  the  stock,  though  they 
acquired  it  without  paying  anything  there- 
for, they  incurred  a  contingent  liability  to 
creditors,  which  was  not  to  be  avoided  by  re- 
fusing to  receive  the  certificates.  Again,  It 
la  urged  that  the  contract  did  not  provide  for 
the  delivery  of  any  particular  stock,  but  mere- 
ly for  the  delivery  of  "fully  paid  and  nonas- 
sessable stock,"  and  that  If  the  stock  deliver- 
ed or  tendered  was  not  of  that  character  the 
subscriber  was  under  no  obligation  to  accept 
it.  Certificates  for  all  the  stock  of  the  cor- 
poration had  been  issued  when  the  subscrip- 
tions were  taken  for  the  bonds.  None  of  the 
stock  was  fully  paid  and  nonassessable. 
Nothing  of  value  had  been' paid  for  it,  or  any 
of  it  The  bond  subscribers  had  notice  of 
this  fact,  or  of  such  facts  as  put  them  upon 
inquiry.  Under  these  circumstances  the  con- 
tract must  be  held  to  have  reference  to  the 
stock  of  the  company  as  it  then  existed,  viz., 
wholly  unpaid,  but  represented  by  certificates 
stating  that  the  stock  wal  fully  paid  and 
nonassessable. 

Fifth.  The  master  found  that  certain  of 
the  creditors  knew,  at  the  time  credit  was 
extended  to  them,  that  the  stock  issued  to 
MacKaye  had  been  issued  as  fully  paid  ana 
nonassessable  in  consideration  of  the  trans- 
fer by  MacKaye  to  the  corporation  of  cer- 
tain rights  In  his  inventions  and  in  his  play 
entitled  "The  Great  Discovery";  and  appel- 
lants insist  that  those  creditors  are  estopped 
to  aver  that  the  stock  is  not  fully  paid.  In 
Sprague  v.  National  Bank  of  America,  su- 
pra, we  said  that  the  liability  of  the  stock- 
holder to  the  creditor  for  the  unpaid  portion 
of  the  subscription  for  stock  is  not  "in  any 
wise  affected  by  the  fact  that  the  creditor 
knew  or  did  not  know,  when  he  extended 
credit  to  the  corporation,  that  the  stock  was 
In  part  unpaid."  We  are  entirely  satisfied 
with  that  view,  and  It  is  decisive  of  this 
question. 


Sixth.  In  allowing  the  claims  of  the  bond- 
holders the  court  permitted  the  recovery  of 
interest  only  to  the  time  of  the  filing  of  the 
bill,  and  those  bondholders  who  have  ap- 
pealed insist,  upon  the  authority  of  Barker 
v.  International  Bank,  80  111.  96,  that  in- 
terest should  have  been  allowed  to  the  time 
of  the  decred   That  was  a  case  of  a  bill  to 
foreclose  a  deed  of  trust  given  to  secure  a 
promissory  note,  and  the  case  merely  an- 
nounces the  ordinary  rule.    The  holder  of 
the  note  is  entitled  to  a  decree  for  the 
amount  of  his  note  and  interest  at  the  rate 
fixed  by  the  note  to  the  date  of  the  decree, 
and  if  the  property/  does  not  satisfy  the  debt 
he  is  entitled  to  a  decree  in  personam  against 
the  maker  of  the  note.   Where  the  assets  of 
a  corporation,  including  stock  liability,  are 
less  than  its  indebtedness,  and  it  passes  In- 
to the  control  of  a  court  of  chancery  for  the 
administration  of  its  assets  and  for  dissolu- 
tion, the  general  rule  is  that  Interest  la  not 
allowed  on  the  claims  against  the  funds. 
The  delay  in  distribution  is  the  act  of  the 
law.  .  It  is  a  necessary  incident  to  the  settle- 
ment of  the  estate.    The  rights  of  all  the 
creditors  are  fixed  when  the  court  takes 
jurisdiction  of  the  property.    Williams  v. 
American  Bank,  4  Mete.  (Mass.)  323;  Thom- 
as v.  Minot,  10  Gray  (Mass.)  263;  Thomas 
v.  Western  Car  Co.,  149  U.  S.  95,  13  Sup. 
Ct  824,  87  L.  Ed.  663;  People  v.  American 
Loan  &  Trust  Co.,  172  N.  Y.  371,  65  N.  E. 
200.   It  Is  therefore  Inequitable  that  Interest 
should  thereafter  be  allowed  on  the  claims 
where  certain  of  the  claims  draw  Interest  at 
one  rate  and  others  draw  interest  at  a  lower 
rate  or  do  not  draw  interest  at  all.    If  in- 
terest under  such  circumstances  was  allow- 
ed at  the  rate  fixed  by  the  contract,  and  the 
litigation  extended,  as  here,  through  many 
years,  the  mere  lapse  of  time  would  enable 
those  holding  claims  drawing  a  high  rate  of 
interest  to  materially  lessen  the  proportion 
of  the  assets  which  would  pass  to  those  hold- 
ing claims  drawing  a  lower  rate  of  interest 
or  drawing  no  Interest  at  all.    This  is  not 
permitted.    Prior  to  the  filing  of  the  bill 
herein  a  bill  had  been  filed  by  MacKaye 
against  the  corporation  and  others  for  the 
alleged  purpose  of  protecting  the  rights  of 
those  interested  in  the  corporate  property, 
and  a  receiver  bad  been  appointed  in  that 
suit  prior  to  the  filing  of  the  bill  in  this  suit 
Afterward  that  suit  was  consolidated  with 
this,  and  the  receiver  who  had  been  appoint- 
ed in  that  suit  was  appointed  receiver  in  this. 
Under  these  circumstances  we  think  It  not 
Inequitable  that  the  date  of  the  filing  of  the 
bill  in  this  suit  should  be,  as  it  was,  fixed  by 
the  court  as  the  date  when  the  bonds  should 
cease  to  draw  interest  as  against  the  fund 
to  be  administered  by  the  court  If  this  was 
a  case  where,  after  the  administration  of 
the  fund,  there  was  any  party  against  whom 
the  claim  holders  could  take  a  personal  judg- 
ment, as  to  such  party,  of  course,  the  claim 
would  draw  interest  in  accordance  with  the 
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terms  of  the  contract  upon  which  It  was 
based. 

Seventh.  On  July  81,  1905,  after  the  prin- 
cipal decree  had  been  enrolled,  the  court 
entered  a  supplemental  decree,  which  appel- 
lants regard  as  void.  That  decree  finds  that 
certain  of  the  defendants  desired  to  make 
settlement  of  their  liabilities  as  fixed  by  the 
decree  theretofore  entered,  and  the  decree 
points  out  a  method  to  be  pursued  by  the  re- 
ceiver in  adjusting  the  liability  adjudged 
against  those  defendants  and  against  any 
other  defendant  desiring  to  make  payment 
Appellants  have  not  pointed  out  any  way  in 
which  their  rights  are  prejudiced  by  that 
supplemental  decree,  and  we  have  been  un- 
able to  perceive  that  they  are  in  any  manner 
harmed  thereby. 

Eighth.  The  court  allowed  a  claim  against 
the  estate  of  the  corporation,  In  favor  of 
the  First  National  Bank  of  Chicago,  In  the 
sum  of  $1,386.29.  It  is  contended  by  appel- 
lants that  nothing  was  due  to  the  bank. 
Whether  the  amount  allowed  was  due  de- 
pends, so  far  as  this  suit  is  concerned,  en- 
tirely upon  the  question  whether  a  finding  of 
the  master  In  reference  to  a  matter  of  fact 
is  correct  Neither  of  appellants  seems  to 
have  excepted  to  that  finding  of  fact  aud 
there  is,  therefore,  nothing  upon  which  to 
base  the  assignment  of  error  attacking  this 
allowance. 

Ninth.  In  the  principal  brief  filed  herein 
on  behalf  of  the  appellants,  special  argument 
is  made  as  to  the  liability  of  each  of  the  fol- 
lowing appellants:  The  executor  of  the  will 
of  Egbert  W.  Gillett  deceased,  Edward  B. 
Butler,  Homer  P.  Knapp,  and  Edward  L. 
Brewster.  Egbert  W.  Gillett  departed  this 
life,  testate,  after  the  master's  report  was 
filed  and  before  the  decree  was  enrolled. 
His  executor  was  substituted.  Egbert  W. 
Gillett,  in  his  lifetime,  rendered  certain  serv- 
ices and  advanced  certain  moneys  to  Mac- 
Kaye  and  Butterwortb,  and  in  exchange  re- 
ceived from  MacKaye  a  duebill  calling  for 
500  shares,  and  from  Butterworth  a  duebill 
calling  for  400  shares,  of  stock  of  the  cor- 
poration. He  assigned  these  duebills  to  his 
brother,  Clarence  R.  Gillett  and  testifies  that 
he  sold  the  stock  to  be  issued  thereon  to  his 
brother  for  25  per  cent  of  Its  par  value  and- 
took  his  brother's  promissory  notes  for 
the  purchase  price.  Clarence  R.  then  pre- 
sented the  duebills,  received  the  certificates 
of  stock,  assigned  them  in  blank,  and  de- 
posited them  with  Egbert  W.  ostensibly  as 
security  for  the  notes  given  for  the  shares 
of  stock.  The  notes  contained  provisions  au- 
thorizing Egbert  W.  to  sell  the  stock  at  pub- 
lic or  private  sale,  before  or  after  the  ma- 
turity of  the  notes,  without  notice  to  the 
maker.  Egbert  W.  was  held  liable  for  that 
stock,  and  also  for  150  shares  of  stock,  to 
which  he  seems  to  have  been  entitled  as  a 
bonus,  accompanying  stock  of  the  Spectatorla 
Company  which  he  purchased  from  MacKaye 
and  Butterworth.   He  caused  the  certificate 


for  this  stock  in  the  Celebration  Company  to 
Issue  to  his  brother-in-law,  George  M  Drake. 
The  same  course  was  pursued  in  this  in- 
stance as  in  that  of  the  transaction  with 
Clarence  R.  Gillett  Drake  gave  Egbert  W. 
his  promissory  note  for  25  per  cent  of  the 
par  value  of  the  stock,  and  after  receiving 
the  certificate  assigned  it  in  blank  and  de- 
posited it  with  Egbert  W,  for  the  apparent 
purpose  of  securing  the  promissory  note. 
That  note  contained  a  power  of  sale  similar 
to  that  found  In  the  notes  given  by  Clarence 
R.  Both  Drake  and  Clarence  R.  were  prac- 
tically insolvent  Drake  never  paid  any 
cash  on  his  note,  although  a  credit  of  $50  ap- 
pears thereon,  which  was  the  result  of  the 
settlement  of  an  account  between  the  maker 
and  the  payee  of  the  note.  The  notes  of 
Clarence  R.  also  remain  In  large  part  un- 
paid; the  credits  appearing  on  those  notes 
having  resulted  from  the  closing  up  of  cer- 
tain business  transactions  In  which  Clarence 
R.  and  Egbert  W.  are  said  to  have  been  In- 
terested together.  We  are  satisfied  from  the 
evidence  that  Egbert  W.  Gillett  was  the 
owner  of  this  stock.  The  certificates  assign- 
ed in  blank  were  in  his  possession.  Drake 
and  Clarence  R.  were  without  financial  re- 
sponsibility, and  were  evidently  mere  dum- 
mies, to  whom  Egbert  W.  caused  the  certifi- 
cates to  issue.  Under  these  circumstances 
the  decree  against  him  for  the  face  value  of 
this  stock  was  a  Just  and  proper  one.  Coos: 
on  Corporations,  258;  Houghton  v.  Hubbell, 
91  Fed.  453,  83  C.  O.  A.  574;  Dunn  v.  Howe, 
107  Fed.  849,  47  C.  C.  A.  13;  American  Al- 
kali Co.  v.  Kurtz  (0.  C.)  134  Fed.  6G3;  Ohio 
Valley  Nat  Bank  v.  Hulltt  204  U.  S.  1G2,  27 
Sup.  Ct  179,  51  I*  Ed.  423. 

The  master  also  found  that  Egbert  W.  was 
liable  for  50  shares  of  stock  accompanying 
the  bonds  for  which  he  subscribed,  making 
a  total  of  1,100  shares  of  stock.  Egbert  W. 
also  acquired  15  additional  shares  of  stock, 
and  received  for  the  same  certificate  No.  33. 
Thereafter  he  returned  this  certificate  and 
directed  the  reissue  of  a  certificate  for  10 
shares  to  Clarence  R.  and  5  shares  to  him- 
self. Certificates  issued  accordingly,  and 
both  were  thereafter  transferred  to  Henry 
E.  Weaver.  The  master  did  not  find  Egbert 
W.  liable  for  these  15  shares  of  stock.  The 
court,  however,  without  any  exception  being 
taken  to  the  report  of  the  master  In  that  re- 
gard, found  Egbert  W.  liable  for  these  15 
shares,  and  entered  a  decree  against  him  for 
a  total  of  $111,500,  being  the  par  value  of 
the  1,115  shares.  Counsel  criticises  the  chan- 
cellor very  sharply  for  entering  a  decree 
holding  the  executor  liable  for  the  15  shares 
once  represented  by  certificate  No.  33,  basing 
his  criticism  principally  upon  the  fact  the 
master's  finding  in  reference  to  the  liability 
of  Egbert  W.  in  this  regard  was  not  chal- 
lenged by  an  exception.  The  master  cor- 
rectly found,  as  a  matter  of  fact  that  Egbert 
W.  had  been  the  owner  of  these  15  shares. 
His  finding  as  to  the  total  liability  of  Egbert 
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W.  was  a  mistaken  legal  conclusion.  It  is 
not  necessary  for  the  party,  dissatisfied  with 
the  legal  construction  which  the  master 
places  upon  facts  correctly  stated  to  except 
to  the  report  "Exceptions  relate  to  mat- 
ters of  fact  and  the  question  whether  the 
master  has  drawn  an  incorrect  legal  conclu- 
sion from  the  facts  will  be  heard  without  ex- 
ceptions." Von-Platen  v.  Wlnterbotham,  203 
111.  198,  67  N.  E.  848,  and  authorities  cited 
at  page  2»2  of  203  111.,  and  page  843  of  67  N. 
B.  The  conclusion  of  the  chancellor  with 
reference  to  Egbert  W.'s  liability  for  these 
15  shares  was  correct,  and  was  rightfully 
embodied  in  the  decree,  even  in  the  absence 
of  an  exception  to  the  report  of  the  master. 
Counsel  is  plainly  in  error  in  stating  that 
the  bill  contains  no  averments  under  which 
proof  of  the  facts  above  stated  as  to  Egbert 
W.  could  be  made.  It  Is  also  said  that  there 
is  no  prayer  for  the  relief  granted  as  to 
Egbert  W.  There  was  in  the  bill  a  prayer 
for  general  relief,  which  was  all  that  was 
necessary.  Other  objections  interposed  to 
the  decree  holding  Egbert  W.  liable  for  tho 
1,115  shares  of  stock  are  disposed  of  by  what 
has  already  been  said  in  this  opinion. 

Edward  B.  Butler  was  held  liable  for  50 
shares  of  stock  upon  his  bond  subscription 
and  for  450  shares  of  stock  which  he  obtain- 
ed from  Butterworth  that  were  turned  over 
to  him  by  Butterworth  on  account  of  money 
loaned  and  other  favors  extended  by  Butler 
to  Butterworth.  Homer  K.  Knapp  was  held 
liable  for  45  shares  of  stock  wbich  had  been 
transferred  to  him  by  Butler  in  payment  of 
about  $1,000  which  Butler  owed  Knapp  upon 
the  conclusion  of  a  real  estate  transaction 
between  them.  Objections  made  to  the  de- 
cree in  regard  to  Butler's  liability  and  that 
of  Knapp  are  disposed  of  by  what  is  said 
elsewhere  in  this  opinion. 

Edward  L.  Brewster  was  held  liable  by  the 
master  for  50  shares  of  stock.  The  court 
found  that  there  was  evidence  that  he  had 
been  the  owner  of  an  additional  100  shares 
of  stock,  and  rendered  a  decree  against  him 
for  the  par  value  of  150  shares  of  stock.  The 
finding  of  the  court  as  to  the  additional  100 
shares  of  stock  charged  against  Brewster  by 
the  decree  is  based  upon  the  following  facts : 
The  blank  certificates  of  stock  were  printed 
in  a  so-called  stock  book,  and  each  was  at- 
tached to  a  stub  upon  which  was  printed  a 
blank  receipt  When  the  certificate  was  is- 
sued it  was  detached  from  the  stub,  and  the 
person  to  whom  It  was  Issued  and  delivered 
signed  a  receipt  therefor  on  the  stub.  Stock 
certificate  No.  273  was  issued  to  Steele  Mac- 
Kaye,  and  was  thereafter  returned  and  again 
attached  to  its  stub.  At  the  time  of  the  hear- 
ing before  the  master  there  appeared  on  the 
back  of  the  certificate  an  assignment  of  the 
stock  represented  by  the  certificate,  signed  by 
Steele  MacKaye.  The  blanks  in  the  printed 
form  upon  which  the  assignment  is  written 
are  filled  in  with  words  written  In  black  ink, 
tne  effect  of  which  was  to  make  an  apparent 


assignment  of  the  stock  to  Brewster.  Through 
the  name  of  Brewster,  in  the  body  of  the  as- 
signment however,  is  drawn  a  line  In  red 
ink,  and  the  name  "Steele  MacKaye"  la  writ- 
ten In  red  ink  directly  after  Brewster's  name, 
the  effect  of  which,  if  the  name  of  Brewster 
be  regarded  as  erased,  is  to  make  the  as- 
signment apparently  one  from  MacKaye  to 
MacKaye.  Across  the  face  of  the  certificate 
is  written;  "Surrendered  and  canceled  this 
28th  day  of  April,  1898,  for  reissue.  Sidney 
O.  White,  Jr.,  Sec'y."  The  receipt  on  the  stub 
of  that  certificate  is  dated  April  22,  1893,  and 
signed  "Steele  MacKaye."  Below  MacKaye's 
signature  on  the  stub  is  written,  in  red  ink, 
"Reissued  in  ctf.  No.  282  to  E.  L.  Brewster." 
A  line  is  then  drawn  through  the  name  "EL 
L.  Brewster,"  and  below  it  Is  written,  **S. 
MacKaye  in  ctf.  No.  28a"  Certificate  No.  282 
remains  in  the  stock  book,  and  has  never  been 
detached  from  the  stub.  It  was  filled  out  and 
signed  by  the  proper  officers  under  date  of 
April  28,  1893,  and  runs  to  MacKaye  for  100 
shares  of  stock.  Across  the  face  Is  written: 
"Canceled  May  1,  1893.  Issued  by  mistake. 
Reissued  to  Steele  MacKaye  in  certificate  No. 
28a  Sidney  C.  White,  Jr.,  Sec'y."  No  re- 
ceipt for  this  certificate  No.  282  appears  on 
the  stub.  Certificate  No.  288  is  not  in  the 
stock  book.  The  stub  of  that  certificate 
shows  that  It  was  issued  to  Steele  MacKaye, 
and  under  the  words  "From  whom  transfer- 
red" Is  written,  "Steele  MacKaye,  ctf.  No. 
273."  Following  that  Is  a  receipt  for  the  cer- 
tificate No.  283,  dated  May  2,  1803,  and  re- 
citing that  the  certificate  is  for  100  shares. 
That  receipt  is  signed,  "Steele  MacKaye,  per 
S.  C  White,  Jr."  There  is  no  evidence  that 
Brewster  ever  had  certificate  No.  273,  that 
be  ever  owned  or  had  any  claim  to  the  stock 
thereby  represented,  or  that  he  ever  had  any 
knowledge" that  his  name  appeared  in  the  as- 
signment on  the  back  of  certificate  No.  273 
or  on  the  stub  thereof.  White,  the  secretary, 
testified,  but  was  asked  nothing  in  reference 
to  Brewster's  name  appearing  in  that  assign- 
ment or  on  that  stub,  and  the  presence  of  that 
name  in  those  two  places  is  wholly  unex- 
plained. When  Brewster  testified,  counsel  for 
complainants  apparently  did  not  seek  to 
charge  him  with  liability  as  to  the  stock  once 
represented  by  certificate  No.  273,  and  be 
was  asked  nothing  In  reference  thereto  by 
counsel  for  either  party.  We  have  recited  all 
the  evidence  considered  by  the  chancellor  in 
determining  the  question  of  Brewster's  lia- 
bility for  the  additional  100  shares  of  stock 
now  in  question,  and  are  of  the  opinion  that 
it  does  not  prove  that  Brewster  ever  owned 
the  stock,  and  that  the  decree,  in  so  far  as  it 
finds  him  liable  for  the  value  of  the  addition- 
al 100  shares,  is  erroneous. 

Tenth.  In  addition  to  the  principal  brief 
and  argument  and  brief  In  reply  for  appel- 
lants, separate  briefs  and  arguments  have 
been  filed  for  each  of  the  appellants  Edwin 
L.  Lobdell,  Milton  W.  Kirk.  Edward  C.  Ber- 
rlman,  Lyman  J.  Gage,  and  Robert  Stuart, 
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and  two  separate  briefs  and  arguments  have 
been  filed  for  the  executrix  of  the  will  of 
Henry  E.  Weaver,  deceased.  There  have  also 
been  filed  two  additional  reply  briefs,  one  in 
behalf  of  Lyman  J.  Gage  and  one  in  behalf 
of  Robert  Stuart    These  cases  having  all 
been  consolidated,  there  should  have  been  but 
one  brief  and  argument  and  one  reply  brief 
filed  on  behalf  of  all  those  complaining  of  the 
decree.   We  have,  however,  given  to  the  ad- 
ditional briefs  and  arguments  and  the  addi- 
tional reply  briefs  the  same  consideration 
that  they  would  have  been  entitled  to,  had 
tbey  been  properly  upon  the  files.   The  addi- 
tional briefs  and  arguments,  excepting  those 
filed  on  behalf  of  Weaver's  executrix,  present 
only  questions  that  have  already  been  dispos- 
ed of  in  this  opinion.  The  decree  of  the  cir- 
cuit court  found  Weaver  liable  for  the  par 
value  of  165  shares  of  stock.  The  first  brief 
and  argument  filed  on  behalf  of  his  execu- 
trix is  devoted  to  the  question  of  his  liability 
for  this  stock.   The  only  contention  made  by 
that  brief  and  argument  which  requires  par- 
ticular attention  is  in  reference  to  90  shares 
of  stock  at  one  time  held  by  Weaver,  which 
the  executrix  avers  he  held  merely  as  securi- 
ty for  money  loaned,  and  for  that  reason  she 
conceives  that  he  was  not  liable  therefor. 
Certificate  No.  13  for  4,361  shares  of  .stock 
was  originally  issued  to  MacKaye.    He  re- 
turned that  certificate  and  In  lieu  thereof  sev- 
eral other  certificates  were  Issued.   One  was 
for  90  shares  of  stock  and  was  Issued  to 
Weaver.  That  certificate  had  been  detached 
from  the  stub  and  did  not  appear  In  evidence. 
Weaver's  receipt  for  that  certificate  of  stock, 
bearing  his  own  signature,  appears  on  the 
stub  of  the  certificate  under  date  of  July  7, 
1892.  The  presumption  from  this,  In  the  ab- 
sence of  any  contrary  showing,  would  be  that 
Weaver  was  the  owner  of  the  stock.    It  Is 
urged  that  his  testimony  shows  that  this  was 
not  true.    He  testifies  that  he  has  not  any 
idea  where  the  90  shares  came  from ;  that  he 
does  not  know  what  he  did  with  the  stock; 
does  not  know  whether  he  now  has  the  cer- 
tificate in  his  possession ;  that  If  he  received 
It  he  paid  for  it;  that  If  he  paid  any  one  for 
it  he  paid  MacKaye ;  that  he  paid  MacKaye 
$2,500  for  Spectatorla  stock ;  that  he  thinks 
MacKaye  "turned  over  some  Celebration  stock 
when  I  did  that;  don't  recollect  that  I  paid 
anything  to  him  for  this  stock.   I  paid  Mac- 
Kaye money  for  payrolls.   Whether  that  re- 
lated to  this  or  not,  I  don't  know."  On  cross- 
examination  he  expressed  the  belief  that  he 
loaned  MacKaye  money  on  Spectatorla  stock 
of  the  par  value  of  $2,500,  and  that  at  the 
same  time  he  thinks  he  got  the  90  shares  of 
stock  in  the  Columbian  Celebration  Company 
which  is  In  question,  and  that  MacKaye 
agreed  to  pay  him  $2,500  and  take  the  stock 
back  at  some  future  time.  This  testimony,  as 
a  whole,  is  entirely  too  indefinite  to  overcome 
the  presumption  arising  from  the  fact  that 
the  certificate  was  issued  to  him,  and  that  be 
receipted  for  the  same  without  indicating  that 


he  was  other  than  the  absolute  owner  of  the 
stock  represented  by  the  certificate. 

After  the  decree  against  the  stockholders 
had  been  entered,  and  on  June  16,  1905, 
Weaver  filed  in  the  circuit  court  a  petition 
asking  that  the  decree  be  vacated  as  to  him 
and  that  he  be  permitted  to  file  a  cross-bill. 
From  that  petition  it  appears  that  in  May, 
1905,  he  received  a  letter  from  Leroy  D. 
Thoman,  an  attorney  at  law  who  had  appeared 
for  him  and  for  a  great  number  of  other 
alleged  stockholders  In  the  circuit  court,  ad- 
vising him  that  a  decree  was  about  to  be  en- 
tered in  the  case,  and  stating  that  Thoman 
had  represented  him  for  12  years  in  the  liti- 
gation; that  shortly  afterward  he  was  ad- 
vised by  another  letter  from  Thoman  that 
the  decree  had  ^en  entered;  that  he  then 
made  an  Investigation,  and  learned  that  he 
bad  been  held  liable  for  $15,500  as  a  stock- 
holder; that  he  had  not  theretofore  known 
that  Thoman  had  acted  as  his  solicitor  in  the 
case;  that  he  called  upon  Thoman,  and 
learned  from  Thoman  that  the  latter  had 
been  retained  to  act  as  solicitor  for  him  by 
E.  W.  Gillett.  The  petition  avers  that  Weav- 
er never  authorized  Gillett  to  retain  Thoman, 
never  authorized  Thoman  to  represent  him, 
and  never  knew  of  Gilletf  s  action  until  ad- 
vised by  Thoman;  that  at  the  time  he  was 
served  with  summons  he  was  insolvent,  and 
was  unable  to  retain  a  lawyer  to  defend  him ; 
that  he  then  believed  that  he  had  a  good  de- 
fense to  the  case  made  by  the  bill,  but  be- 
lieved that,  owing  to  his  insolvent  condition, 
a  decree  against  him  would  not  be  collectible; 
that  In  April,  1893,  he  made  a  voluntary  as- 
signment, under  the  law  of  the  state,  for  the 
benefit  of  his  creditors ;  that  in  1899  he  filed 
a  voluntary  petition  in  bankruptcy  in  one 
of  the  District  Courts  of  the  United  States 
and  in  due  course  obtained  a  discharge  In 
bankruptcy;  that  John  H.  Hamllne,  who  at 
an  earlier  time  had  been  for  many  years  at- 
torney for  petitioner,  told  him,  after  the  ter- 
mination of  the  bankruptcy  proceeding,  that 
his  discharge  would  be  a  complete  protection 
to  him  as  against  the  claims  of  the  creditors 
in  the  case  at  bar;  that  Hamllne,  who  rep- 
resented a  portion  of  the  complainants  in  the 
bill,  then  stated  that  he  would  not  ask  for  a 
decree  against  him,  and  that,  relying  upon 
the  statement  of  Hamllne,  he  (Weaver)  paid 
no  further  attention  to  the  case;  that  since 
the  entry  of  the  decree  against  him  he  has 
been  advised  that  it  will  be  necessary  for 
him  to  file  a  cross-bill  setting  up  his  discbarge 
in  bankruptcy.  The  proposed  cross-bill  ac- 
companied the  petition,  and  avers  that  Thoni- 
an's  appearance  for  Weaver  was  without  the 
knowledge  or  consent  of  the  latter,  and  inter- 
poses the  discharge  in  bankruptcy.  To  the 
petition  appellees  demurred.  The  demurrer 
was  sustained,  and  the  petition  dismissed. 
Weaver  appealed  to  the  Appellate  Court  for 
the  First  District  The  decree  dismissing 
the  petition  was  affirmed,  and,  his  death 
having  occurred,  his  executrix  appeals  to  this 
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court.  Toe  second  special  brief  filed  in  this 
court  on  behalf  of  the  executrix  is  devoted 
to  the  expression  of  her  views  with  reference 
to  the  decree  dismissing  the  petition  and  the 
judgment  affirming  that  decree.  The  decree 
rendered  against  Weaver  in  the  original  suit 
was  entered  on  May  20,  1905.  The  petition 
avers  that  he  received  Thoman's  letter  in 
May,  1905,  advising  him  that  a  decree  was 
about  to  be  entered.  It  does  not  appear  from 
the  petition  at  what  time  in  May  this  letter 
was  received.  For  aught  that  is  shown  it 
may  have  been  19  days  before  May  20.  The 
petition  must  be  construed  most  strongly 
against  the  petitioner.  It  was  his  duty,  If 
be  desired  to  be  heard  in  reference  to  the 
decree  that  was  to  be  entered,  to  present  his 
views  or  make  his  defense  prior  to  the  time 
the  decree  was  signed,  if  he  had  an  oppor- 
tunity to  do  so.  It  does  not  appear  from  this 
petition  but  that  his  opportunity  so  to  do  was 
abundant.  He  could  not  rightfully  rely  up- 
on the  assurance  of  the  attorney  for  a  few 
of  many  creditors  that  no  decree  would  be 
taken  against  him.  The  petition  does  not 
show  the  exercise  of  diligence  on  his  part, 
and  for  that  reason  the  demurrer  thereto  was 
properly  sustained,  and  the  judgment  of  the 
Appellate  Court  affirming  that  decree  was 
correct. 

Eleventh.  Appellees  urge  certain  cross-er- 
rors. Their  first  contention  Is  that  the  appel- 
lants who  were  bondholders  should  not  be 
permitted  to  share  in  the  fund  arising  from 
the  stock  liability,  for  the  reason  that  they 
themselves  participated  in  what  appellees  re- 
gard as  a  fraudulent  scheme  designed  to 
prevent  collection  of  the  moneys  due  for 
stock.  The  second  cross-assignment  affords 
basis  for  the  contention  made  by  appellees 
that  interest  at  5  per  centum  per  annum 
should  have  been  awarded  against  the  stock- 
holders on  the  amount  of  their  stock  liability 
from  the  date  of  the  filing  of  the  bill  up  to 
the  time  of  the  decree,  and  that,  as  the  decree 
against  each  stockholder  is  only  for  the  par 
value  of  the  stock  held  by  him,  it  is  erro- 
neous. The  supplemental  decree  above  re- 
ferred to,  taken  on  July  1,  1905,  after  the 
filing  of  the  decree  against  the  stockholders, 
was  entered  on  the  motion  of  the  receiver, 
who  is  one  of  the  appellees.  From  that  de- 
cree none  of  the  appellees  appealed,  and  none 
of  them  have  sued  out  a  writ  of  error  to  re- 
view It.  On  the  contrary,  they  Insist  it 
should  be  affirmed.  By  that  decree  the  re- 
ceiver was  authorized  to  make  settlement 
with  any  of  those  against  whom  the  decree 
of  May  20, 1905,  had  passed,  in  satisfaction  of 
their  liabilities  as  fixed  by  that  decree.  As 
the  amount  adjudged  against  each  stockhold- 
er by  the  decree  of  May  20,  1905,  is  to  be  ac- 
cepted by  the  receiver  as  "In  full  of  his  stock 
liability,  those  making  settlement  under  the 
supplemental  decree  could  not  thereafter  be 
required  to  pay  any  sum  in  addition  to  the 
amount  paid  In  making  such  settlement  The 
Insistence  of  appellees  that  this  supplemental 


decree  should  be  affirmed  might  perhaps  be 
regarded  as  an  acceptance  of  the  decree  of 
May  20,  1905,  and  as  an  election  to  abide  by 
the  terms  thereof.  The  cross-errors  assigned 
apply  as  well  to  the  rights  of  stockholders 
who  made  settlement  by  virtue  of  the'  sup- 
plemental decree  as  to  those  of  stockholders 
who  have  brought  the  record  of  the  circuit 
court  here;  but  those  stockholders  who  did 
not  appeal  or  sue  out  a  writ  of  error  are  not 
parties  to  the  proceeding  in  this  court,  a«* 
the  decree,  as  against  the  various  stockhold- 
ers, was,  in  effect,  a  separate  decree  as  to 
each.  The  appeal  of  the  stockholder  from 
the  decree  and  the  assignment  of  cross-errors 
in  this  court  upon  that  appeal  do  not  bring 
before  this  court  stockholders  not  appealing 
or  suing  out  a  writ  of  error  and  to  whom 
the  particular  portion  of  the  decree  appealed 
from  does  not  apply.  Appellees,  as  above  in- 
dicated, have  not  questioned  the  entry  of  the 
supplemental  decree  by  the  assignment  of  any 
error  or  cross-error  In  reference  thereto.  On 
the  contrary,  they  insist  that  It  was  a  proper 
exercise  of  the  power  of  the  circuit  court.  As 
we  have  stated,  that  decree  permits  defend- 
ants who  appeal  and  defendants  who  do  not 
appeal  to  settle  their  liability  as  fixed  by 
the  decree  of  May  20,  1905,  upon  the  terms 
of  that  decree.  Inasmuch  as  appellees  are 
content  with  the  supplemental  decree,  we  are 
of  the  opinion  that  their  cross-errors  should 
not  be  considered.  If  the  cross-errors  are 
well  assigned,  the  original  decree  certainly 
should  not  be  reversed,  unless  the  supple- 
mental decree  be  also  reversed;  and,  as  ap- 
pellees do  not  attack  the  supplemental  de- 
cree it  cannot  be  reversed  merely  for  the 
purpose  of  opening  a  way  for  the  entry  of  a 
judgment  here  reversing  the  original  de- 
cree upon  their  assignments  of  cross-error. 

The  judgment  of  the  Appellate  Court  in 
this  case,  and  in  all  the  cases  consolidated 
herewith,  will  be  affirmed,  excepting  only 
the  case  of  Edward  L.  Brewster,  appellant, 
against  the  Chicago  Title  &  Trust  Company, 
receiver,  and  others.  In  the  Brewster  Case, 
so  excepted,  the  judgment  of  the  Appellate 
Court  will  be  reversed,  and  the  decree  of  the 
circuit  court  will  be  reversed  In  so  far  as  it 
requires  Brewster  to  pay  the  sum  of  $15,000 
on  account  of  stock  liability,  and  a  judgment 
here  will  be  entered  against  Brewster,  and  in 
favor  of  the  receiver,  for  the  sum  of  $5,000, 
with  Interest  thereon  at  5  per  centum  per  an- 
num from  June  20,  1905,  which  shall  be  in 
full  of  Brewster's  stock  liability,  and  which, 
when  collected,  shall  be  distributed  by  the 
receiver  in  accordance  with  the  directions  of 
tho  circuit  court.  The  costs  of  this  court 
occasioned  by  Brewster's  appeal  will  be  di- 
vided, one-half  to  be  paid  by  Brewster,  and 
the  other  half  by  the  appellees.  In  each  of 
the  cases  other  than  that  of  Brewster  the  or- 
dinary judgment  for  costs  will  be  entered 
against  the  appellant 

Appellees  move  that  the  cost  of  a  supple- 
mental abstract  filed  by  them  be  taxed.  The 
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supplemental  abstract  waa  unnecessary.  The 
motion  will  be  denied. 

Judgment  affirmed  In  each  case  excepting 
that  of  Brewster.  In  Brewster's  Case,  Judg- 
ment of  the  Appellate  Court  and  decree  of 
the  circuit  court  reversed,  and  Judgment 
here. 

(230  111.  496) 

KENT  v.  CHICAGO  TITLE  St  TRUST  CO. 
et  al. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
hearing Denied  Dec  6,  1907.) 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;  M.  F.  Tuley,  Judge. 

Bill  by  the  Buda  Foundry  &  Manufacturing 
Company  against  the  Columbian  Celebration 
Company  and  others,  in  which  the  Chicago 
Title  &  Trust  Company  was  appointed  receiv- 
er. From  a  Judgment  of  the  Appellate  Court, 
affirming  a  decree  for  complainant,  defendant 
William  Kent  appeals.  Affirmed. 

Murry  Nelson,  Jr.,  and  Samuel  Adams,  for 
appellant  Scott,  Bancroft  &  Stephens,  Her- 
rick,  Allen,  Boyesen  &  Martin,  E.  R.  Bliss, 
and  Horace  K.  Tenney,  for  appellees. 

PER  CURIAM.  This  Is  an  appeal  by  one 
of  the  defendants  to  the  suit  in  the  circuit 
court  of  Cook  county,  the.  decree  in  which 
was  reviewed  In  the  case  of  Oiilett  v.  Chicago 
Title  and  Trust  Co.,  82  N.  E.  891.  The  opin- 
ion In  that  case  disposes  of  all  questions  pre- 
sented here.  The  Judgment  of  the  Appellate 
Court  is  affirmed. 

Judgment  affirmed. 

<230  111.  440) 

NELSON  v.  CHICAGO  TITLE  &  TRUST  CO. 
et  al. 

(Supreme  Court  of  Illinois.   Oct.  23,  1907.  Re- 
hearing Denied  Dec.  6,  1907.) 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;  M.  F.  Tuley,  Judge. 

Bill  by  the  Buda  Foundry  &  Manufactur- 
ing Company  against  the  Columbian  Cele- 
bration Company  and  others,  in  which  the 
Chicago  Title  &  Trust  Company  was  appoint- 
ed receiver.  From  a  Judgment  of  the  Appel- 
late Court,  affirming  a  decree  for  complain- 
ant, defendant  Murry  Nelson  appeals.  Af- 
firmed. 

Murry  Nelson,  Jr.,  and  Samuel  Adams,  for 
appellant.  Scott,  Bapcroft  &  Stephens,  Her- 
riek,  Allen,  Boyesen  &  Martin,  E.  R.  Bliss, 
and  Horace  K.  Tenney,  for  appellees. 

PER  CURIAM.  Appellant,  In  the  circuit 
court  of  Cook  county,  was  one  of  the  de- 
fendants to  a  bill  in  chancery  filed  in  that 
court  by  the  Buda  Foundry  &  Manufactur- 
ing Company  against  the  Columbian  Cele- 
bration Company  and  others.   In  the  circuit 


court  a  decree  passed  against  him.  He  ap- 
pealed to  the  Appellate  Court  for  the  First 
District,  where  the  decree  of  the  circuit 
court  waa  affirmed,  and  he  now  prosecutes  a 
further  appeal  to  this  court 

The  decree  of  the  circuit  court  which  Is 
thus  brought  before  us  was  reviewed  by  this 
court  in  the  case  of  Gillett  v.  Chicago  Title 
&  Trust  Co.,  82  N.  E.  891.  Charles  W.  Gil- 
lett's  testate  was  a  codefendant  with  Nelson 
in  the  circuit  court  All  objections  here 
presented  by  appellant  which  relate  to  that 
decree  were  disposed  of  adversely  to  his  con- 
tentions In  the  Gillett  Case.  It  Is  unneces- 
sary to  repeat  what  was  there  said.  The 
Judgment  of  the  Appellate  Court  will  be  af- 
firmed. 

Judgment  affirmed. 

(230  111.  619) 
BATES  v.  BATES  MACH.  CO. 

(Supreme  Court  of  Illinois.  Oct  23,  1907.  Re- 
hearing Denied  Dec.  4,  1907.) 

1.  Contracts — Actio n  fob  Breach— Form  of 
Remedy — Assumpsit1 — Case. 

Assumpsit  lies  for  breach  of  contract  not 
under  seal,  and  case  lies  where,  at  the  time  of 
the  breach,  a  fraud  is  committed  by  the  party 
violating  the  contract. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  11,  Contracts,  58  1549-1557.] 

2.  Election  of  Remedies— Inconsistency  of 
Actions. 

A  party  to  a  contract,  who  sues  in  case  for 
damages  in  consequence  of  the  other  party  fraud- 
ulently assigning  patents  to  a  third  person,  in- 
stead of  to  the  party  as  provided  by  the  con- 
tract waives  his  right  to  sue  in  assumpsit  for 
breach  of  contract 

3.  Limitation  of  Actions— Statutes— Appli- 
cability. 

An  action  In  case  by  a  party  to  a  writ- 
ten contract  for  damages  In  consequence  of  the 
other  party's  fraud  committed  at  the  time  of 
breach  of  contract  is  within  Limitation  Act 
(Hurd's  Rev.  St.  1905,  p.  1333,  c.  83)  §  15,  pro- 
viding that  civil  actions  not  otherwise  provided 
for  shall  be  commenced  within  five  years  after 
the  accrual  of  the  cause  of  action,  aud  not  with- 
in section  16,  providing  that  actions  on  written 
contracts  shall  be  commenced  within  ten  years 
after  the  accrual  of  the  cause  of  action. 
Carter,  J.,  dissenting. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict on  Appeal  from  Circuit  Court  Will 
County ;  Dorrance  Dibell,  Judge. 

Action  by  the  Bates  Machine  Company 
against  Albert  J.  Bates.  From  a  Judgment  of 
the  Appellate  Court  (120  111.  App.  5G3),  af- 
firming a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed  and  remanded. 

C.  W.  Brown  and  Calhoun,  Lyford  &  Sheean, 
for  appellant  John  H.  Garnsey,  for  appellee. 

HAND,  C.  J.  This  was  an  action  on  the 
case,  commenced  by  the  appellee  against  the 
appellant  to  recover  damages  alleged  to  have 
been  sustained  by  the  appellee  In  consequence 
of  the  appellant  having  fraudulently  and  de- 
ceitfully assigned  and  transferred  to  the  Con- 
solidated Steel  &  Wire  Company,  instead  of 
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to  the  appellee,  as.  he  was  bound  to  do  by  his 
contract  In  writing  bearing  date  January  28, 
1888,  certain  patents  issued  to  him  by  the 
United  States  covering  a  woven  wire  fence 
and  the  machine  for  manufacturing  such 
fence,  which  fence  and  machine  were  the  in- 
ventions of  appellant  A  Jury  was  waived, 
and  a  trial  before  the  court  resulted  in  a 
judgment  in  favor  of  the  appellee  for  the  sum 
of  $55,800,  which,  on  appeal,  was  affirmed  by 
the  Appellate  Court  for  the  Second  District, 
and  a  further  appeal  has  been  prosecuted  to 
this  court. 

The  case  was  tried  upon  a  declaration  con- 
taining five  counts,  to  which  the  appellant  in- 
terposed the  plea  of  the  general  issue  and 
three  special  pleas;  the  last  special  plea  be- 
ing that  of  the  five-year  statute  of  limita- 
tions. A  demurrer  was  sustained  to  all  of 
said  special  pleas,  and,  the  appellant  having 
preserved  proper  exceptions  to  the  ruling  of 
the  court  In  that  regard,  It  Is  here  urged  by 
the  appellant  as  ground  of  reversal  that  the 
court  erred  In  sustaining  the  demurrer  to  the 
plea  of  the  five-year  statute  of  limitations 
filed  by  him  in  bar  of  said  action.  Section  15 
of  chapter  88  of  the  Revised  Statutes,  entitled 
"Limitations"  (Hurd's  Rev.  St  1905,  p.  1333), 
reads  as  follows:  "Actions  on  unwritten  con- 
tracts, expressed  or  implied,  or  on  awards  of 
arbitration,  or  to  recover  damages  for  an  in- 
jury done  to  property,  real  or  personal,  or  to 
recover  the  possession  of  personal  property 
or  damages  for  the  detention  or  conversion 
thereof,  and  all  civil  actions  not  otherwise 
provided  for,  shall  be  commenced  within  five 
years  next  after  the  cause  of  action  accrued." 
The  usual  action  brought  to  recover  damages 
for  a  breach  of  contract  not  under  seal  Is  as- 
sumpsit but  an  action  on  the  case  will  He 
where,  at  the  time  of  the  breach  of  a  written 
contract  a  fraud  is  also  committed  upon  the 
other  party  to  the  contract  by  the  party  vio- 
lating the  contract;  and  in  this  case  the  ap- 
pellee appears  to  have  waived  Its  right  to  sue 
In  assumpsit  for  the  breach  of  the  written 
contract  and  to  have  elected  to  bring  an  ac- 
tion in  case  against  the  appellant  for  the 
wrong  committed  by  the  appellant  in  fraudu- 
lently and  deceitfully  assigning  and  transfer- 
ring said  patents  to  the  Consolidated  Steel  & 
Wire  Company  instead  of  to  It  as  It  was 
averred  it  was  his  duty  to  do  by  virtue  of 
the  terms  of  the  written  contract  of  January 
28,  1888.  The  action  was,  therefore,  not  bas- 
ed upon  the  written  contract  but  was  based 
upon  the  fraudulent  acts  of  the  appellant  in 
making  the  assignment  and  transfer  of  said 
patents  to  said  Consolidated  Steel  &  Wire 
Company,  and  the  only  office  of  the  written 
contract  was  to  establish  a  duty  from  the  ap- 
pellant to  the  appellee  to  transfer  to  It  said 
patents.  We  think,  therefore,  that  It  can- 
not be  said,  as  Is  contended  by  the  appellee, 
that  section  16  of  the  limitation  act  which 
provides  that  actions  upon  "written  contracts, 


or  other  evidences  of  indebtedness  In  writing, 
shall  be  commenced  within  ten  years  next 
after  the  cause  of  action  accrued,"  applies  In 
this  case,  but  think,  as  there  is  no  specific 
provision  in  the  limitation  act  which  applies 
to  actions  on  the  case  for  fraud  and  deceit 
the  provision  found  in  section  15  of  the  limi- 
tation act  which  provides  that  "all  civil  ac- 
tions not  otherwise  provided  for,  shall  be 
commenced  within  five  years  next  after  the 
cause  of  action  accrued,"  is  the  limitation 
that  must  control  In  this  case,  and  that  the 
court  erred  In  sustaining  the  demurrer  of  the 
appellee  to  said  plea  of  the  statute  of  limi- 
tations. 

In  Knight  v.  St  Louis,  Iron  Mountain  & 
Southern  Railway  Co.,  141  111.  110,  30  N.  EL 
543,  It  was  held  that  the  10-year  limitation 
provided  for  in  section  16  of  the  limitation 
act  will  not  apply  by  reason  of  the  fact  alone 
that  a  cause  of  action  Is  supported  by  evi- 
dence In  writing,  but  that  the  10-year  limita- 
tion applies  only  when  a  cause  of  action  is 
upon  a  contract  in  writing  or  upon  other  evi- 
dences of  Indebtedness  in  writing,  and  It  is 
generally  held  in  those  states  where,  as  in 
Illinois,  the  common-law  forms  of  action  re- 
main in  use,  that  the  statute  does  not  fix  the 
bar  by  the  cause  of  the  action  but  by  the 
form  of  the  action.  19  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  268.  In  Christy  v.  Farlin,  49 
Mich.  319,  13  N.  W.  607,  the  plaintiff  brought 
an  action  of  assumpsit  for  the  breach  of  the 
covenant  of  seizin  in  a  deed.  The  6-year 
statute  of  limitations  was  pleaded,  which  was 
the  limitation  which  applied  to  an  action  of 
assumpsit.  It  was,  however,  contended  that 
the  10-year  limitation,  which  barred  an  ac- 
tion of  covenant  (as  the  action  was  brought 
upon  a  covenant  contained  in  a  deed),  should 
be  applied.  It  was,  however,  held  that  It  was 
the  form  of  the  action  which  fixed  the  bar, 
and  that,  the  plaintiff  having  sued  in  assump- 
sit the  6-year  limitation,  which  applied  to  the 
action  of  assumpsit  and  not  the  10-year  limi- 
tation, which  applied  to  an  action  of  cove- 
nant, must  be  applied. 

The  court  having  erred  in  sustaining  a  de- 
murrer to  said  plea  of  the  statute  of  limita- 
tions, the  judgments  of  the  circuit  and  Appel- 
late Courts  will  be  reversed,  and  the  cause- 
remanded  to  the  circuit  court  for  further  pro- 
ceedings In  accordance  with  the  view  herein 
expressed. 

Reversed  and  remanded. 

CARTER,  J.  (dissenting).  I  do  not  concur 
In  this  opinion.  I  think  the  judgments  of  the 
lower  courts  are  correct  My  reasons  are 
sufficiently  set  forth  In  the  opinion  of  Mr. 
Justice  Farmer,  handed  down  In  the  Appel- 
late Court  Rates  v.  Hates  Machine  Con  120 
III.  App.  563. 

FARMER  and  VICKERS,  JJ.,  took  no  part 
In  the  consideration  or  decision  of  this  case. 
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CHICAGO,  I.  ft  L.  RY.  CO.  v.  TOWN  OF 
SALEM.   (No.  20.9C0.)1 
(Supreme  Court  of  Indiana.   Dec  12,  1907.) 

1.  Municipal  Corporations  —  LiormNO 
Crossings— Railroads—  Violation  of  Or- 
dinance—Complaint. 

A  complaint  against  a  railroad  company 
for  violating  an  ordinance  requiring  the  light- 
ing of  crossings  at  night,  alleging  the  due  in- 
corporation of  the  town,  defendant's  ownership 
and  operation  of  a  railroad  through  the  town; 
the  crossing  of  three  named  public  streets  there- 
in, the  proper  enactment  of  the  ordinance;  the 
maintenance  by  the  plaintiff  of  electric  lights  at 
street  crossings  in  the  town  of  2.000  candle 
power;  that  the  three  named  streets  at  the  rail- 
road crossing  were  much  traveled  by  the  public 
at  all  times  of  the  day  and  night  and  were  very 
dangerous  unless  lighted;  that  defendant  had 
failed  to  put  up  and  maintain  lights  of  such 
candle  power  at  crossings  as  required  by  the 
ordinance,  and  was  running  and  had  continued 
for  a  long  time  to  run  its  cars  and  locomotives 
through  the  town — was  sufficient  in  form. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  86.  Municipal  Corporations,  f  1395.] 

2.  Same  —  Powers  —  Exercise  —  Reasona- 
bleness. 

All  powers  possessed  by  cities  and  towns 
are  expressly  conferred  by  legislative  enactment, 
or  implied  when  necessary  to  accomplish  some 
municipal  purpose,  so  that  where  a  town  has 
conferred  on  it  an  express  general  or  specific 
power,  or  when  a  power  is  implied  as  essential 
to  the  carrying  out  of  some  express  municipal 
duty,  the  mode  of  exercising  the  power,  must  as 
a  matter  of  law  be  reasonable  or  the  ordinance 
will  be  void. 

8.  Railroads  —  Regulation  —  Ordinances 

— Lighting  Crossings— Reasonableness. 
Acts  1906,  p.  219,  c.  129.  declares  that  town 
trustees  may  require  railroad  companies  operat- 
ing a  line  over  a  street  to  maintain  a  street 
light  at  the  crossing  to  be  lit  at  night  during 
the  passage  of  any  train,  and  for  not  less  than 
80  minutes  prior  thereto,  provided  that  the  rail- 
road be  not  required  to  maintain  any  different 
kind  of  light  at  such  crossing  from  that  main- 
tained by  the  town  at  other  street  crossings. 
Held,  that  the  term,  "kind  of  light,"  had  ref- 
erence to  general  classification  as  electricity, 
gas,  oil,  etc.,  rather  than  to  grades  or  degrees  of 
the  same  class,  and  that  the  town  was  authorized 
to  require  railroads  to  maintain  at  all  crossings 
within  the  town  the  same  kind  of  lights  main- 
tained by  the  town  at  its  other  street  crossings, 
and  no  other. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  fi  758.] 

4.  Same— Reasonableness. 

Under  Acts  1905.  p.  219,  c  129.  authoriz- 
ing towns  to  require  railroad  companies  to  light 
railroad  crossings  with  the  same  kind  of  lights 
maintained  by  the  town  at  other  street  crossings 
for  a  period  not  less  than  80  minutes  prior  to 
the  passage  of  each  night  train  over  the  crossing, 
an  ordinance  requiring  railroads  to  maintain  an 
electric  light  of  2,000  candle  power  at  such 
crossings  and  to  keep  the  same  burning  for  not 
less  than  30  minutes  prior  to  the  passage  of 
trains  during  such  nights  as  the  city's  streets 
are  lighted  on  nonraoonlight  nights  was  not  un- 
reasonable as  requiring  lights  of  too  great  pow- 
er; they  being  the  same  as  those  maintained 
by  the  town. 

fEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  f  753.] 

Appeal  from  Circuit  Court,  Washington 
County;  Thos.  J.  Buskirk,  Judge. 

Action  by  the  town  of  Salem  against  the 
Chicago,  Indinnnpolis  &  Louisville  Railway 
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Rehearing  denied. 


Company.   From  an  order  sustaining  a  de- 
murrer to  defendant's  answer,  it  appeals. 
Affirmed. 
See  76  N.  B.  631,  634. 

E.  C.  Field  and  H.  R.  Knrrie,  for  appellant- 
Mitchell  &  Mitchell,  for  appellee. 

HADLEY,  J.  Suit  by  appellee  against  ap- 
pellant for  the  violation  of  a  town  ordinance, 
requiring  it  to  maintain  lights  at  points 
where  its  railroad  crosses  the  public  streets 
of  said  town.  The  ordinance  Is  in  these 
words: 

""Whereas,  it  is  necessary  for  the  safety 
and  security  of  citizens  and  other  persons 
from  the  running  of  trains  through  the  town 
of  Salem,  by  railroad  companies  running  and 
operating  railroads  through  the  town  that  an 
electric  light  be  kept  and  maintained  as  here- 
inafter directed  at  certain  crossings  where 
said  railroad  or  railroads  intersect  certain 
streets  in  said  town,  Now  Therefore, 

"Section  1.  Be  It  ordained  by  the  board 
of  trustees  of  the  town  of  Salem,  in  Wash- 
ington County,  Indiana,  that  It  shall  here- 
after be  the  duty  of  every  railroad  company 
running  and  operating  a  railroad  through 
said  town  to  keep  and  maintain  an  electric 
light  at  every  point  where  the  main  track  of 
said  railroad  company  upon  which  it  runs 
any  regular  train  or  trains  during  the  night- 
time, crosses  or  Intersects  at  grade  any  pub- 
lic street  In  said  town;  such  electric  light 
shall  be  of  two  thousand  (2000)  candle  power 
to  light  the  crossing  of  such  railroad  where 
they  are  placed  and  maintained  in  such  a 
manner  as  to  enable  citizens  and  other  per- 
sons traveling  and  passing  over  such  crossings 
to  see  the  track  and  protect  themselves  from 
the  danger  of  running  trains  on  such  railroad, 
Provided,  such  lights  shall  not  be  required  to 
exceed  In  power  those  now  In  use  for  lighting 
the  streets  of  said  town;  that  the  town  of 
Salem  now  maintains  and  supports  electric 
lights  of  two  thousand  (2000)  candle  power 
each,  for  lighting  the  streets  and  intersec- 
tions thereof. 

"Sea  2.  AH  lights  provided  in  section  1 
hereof  shall  be  lighted  at  night  during  the 
passage  of  every  train  and  for  not  less  than 
thirty  minutes  prior  thereto.  Provided,  said 
lights  shall  not  be  required  to  be  kept  burn- 
ing or  lighted  during  such  hours  or  parts 
of  hours  when  the  moon  shall  be  shining  so  as 
to  give  sufficient  light  to  light  the  crossing  as 
hereinbefore  required.  And  provided  further 
such  lights  shall  not  be  required  to  be  kept 
burning  nor  lighted  during  such  hours  or 
parts  of  such  hours  when  the  lights  in  use 
for  lighting  the  streets  of  said  town  shall  not 
be  lighted  or  burning.  The  purpose  of  said 
last  provision  being  to  exempt  such  railroad 
company  or  companies  from  lighting  such 
crossing  at  any  time  or  times  when  the  streets 
of  said  town  are  not  lighted. 

"Sec.  8.  Any  railroad  company  or  railroad 
companies  who  shall  fail  to  keep  and  main 
tain  such  lights  as  hereinbefore  provided  or 
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who  shall  violate  any  of  the  provisions  of 
this  ordinance  shall  upon  conviction  thereof 
be  fined  and  forfeit  to  said  town  the  sum  of 
ten  dollars  ($10.00)  for  each  and  every  of- 
fense." 

The  complaint  is  in  a  single  paragraph. 
Defendant's  demurrer  thereto  for  insufficient 
facts  was  overruled.  An  afllrmatlve  answer 
in  one  paragraph  was  held  bad  on  demurrer, 
and,  'the  defendant  refusing  to  answer  fur- 
ther, judgment  was  given  upon  the  com- 
plaint in  favor  .of  the  plaintiff  for  $10  and 
costs,  from  which  the  defendant  appeals,  and 
assigns  error  on  all  adverse  rulings. 

The  complaint,  filed  before  a  Justice  of  the 
peace,  alleges  the  due  incorporation  of  the 
town;  the  defendant's  ownership  and  opera- 
tion of  a  railroad  through  the  town;  the 
crossing  of  three  named  public  streets  there- 
in; the  proper  enactment  of  the  ordinance; 
the  maintenance  of  the  plaintiff  of  electric 
lights  at  street  crossings  in  said  town  of 
2,000  candle  power;  the  three  named  streets 
at  the  railroad  crossings  are  much  traveled 
by  the  public  at  all  times  of  the  day  and 
night,  and  are  very  dangerous  without  being 
lighted ;  that  the  defendant  had  failed  to  put 
up  and  maintain  lights  at  its  said  crossings, 
as  required  by  said  ordinance,  and  is  now 
running  and  has  continued  to  run  for  a  long 
time  Its  cars  and  locomotives  through  the 
town  and  over  said  crossings  at  all  times  of 
the  day  and  night  The  complaint,  as  to  its 
formal  averments,  is  good  on  demurrer,  under 
the  ruling  in  Town  of  Brookvllle  v.  Gagle,  73 
Ind.  117;  Hardenbrook  v.  Ligonier,  95  Ind. 
70. 

In  its  answer  to  the  complaint  the  defend- 
ant admits  that  it  owns  and  operates  a  rail- 
road through  the  plaintiff  city,  crossing  the 
three  named  public  streets;  that  it  has  but 
two  regular  passenger  trains  and  one  freight 
train  which  pass  through  said  town  and 
across  said  streets  in  the  nighttime,  and  no 
extra  passenger,  and  not  exceeding  two  extra 
freight  trains  passing  through  said  town  after 
night ;  that  if  defendant  Is  required  to  main- 
tain lights  at  said  several  crossings,  and  have 
said  lights  burning  for  half  an  hour  before 
and  during  the  passage  of  all  trains,  the  ag- 
gregate burning  time  for  all  trains  would  not 
exceed  two  hours  per  night  on  the  average; 
that  the  present  schedule  has  existed  for 
many  years,  and  there  Is  no  probability  of  its 
being  changed  in  the  near  future ;  that  there 
is,  has  been,  and  will  be  in  the  near  future, 
very  little  travel  on  said  streets  and  across 
the  railroad  in  the  nighttime;  that  an  elec- 
tric light  of  2,000  candle  power,  which  the  de- 
fendant Is  required  by  said  ordinance  to 
maintain  at  each  of  said  crossings,  will 
brightly  illuminate  said  streets  for  a  distance 
of  300  feet  on  each  side  of  the  crossing,  and 
sufficiently  to  enable  travelers  to  use  said 
streets  for  a  distance  of  GOO  feet  on  each  side 
of  the  crossing.  The  defendant  has  no  means 
of  its  own  for  the  production  of  electricity. 
There  is  but  one  electric  light  plant  In  the 


town.  The  town  maintains  electric  lights  of. 
2,000  candle  power  at  its  street  crossings, 
which  electricity  It  obtains  from  said  plant 
by  direct  current,  under  which  system  It  is 
impossible  to  extinguish  one  without  extin- 
guishing all  lights.  The  town  maintains  its 
lights  all  night,  except  on  moonlight  nights, 
and  the  defendant  cannot  secure  2,000  candle 
power  lights  except  by  connection  with  said 
town  system,  and  having  it  supplied  by  said 
direct  current,  so  that  it  could  not  turn  off 
its  lights  at  said  crossings  without  extin- 
guishing all  the  lights  in  the  town.  It  Is 
Impossible,  therefore,  for  the  defendant  to 
maintain  the  lights  required  by  said  ordi- 
nance without  having  them  burn  from  7  to  10 
hours  every  night,  except  moonlit  nights,  and 
which  will  impose  upon  the  defendant  an  ex- 
pense of  $72  per  annum  for  each  light ;  that,  if 
said  lights  could  be  extinguished  except  for 
the  times  required  by  the  ordinance  at  the 
passage  of  trains,  the  expense  to  the  defend- 
ant would  not  exceed  $10  per  annum  per 
light;  that  an  incandescent  light  at  each 
"of  said  crossings  will  clearly  illuminate  the 
entire  right  of  way  at  said  points,  and  de- 
fendant can  construct  and  maintain  such 
lights  at  an  expense  to  It  of  not  exceeding  $1 
per  month  for  each  light ;  that  by  reason  of 
the  premises  the  ordinance  is  unreasonable 
and  void  in  this:  (1)  The  defendant  cannot 
comply  therewith  without  assuming  greater 
burdens  than  the  said  town  is  allowed  by  law 
to  put  upon  It.  (2)  It  is  the  purpose  of  said 
town  to  require  the  defendant  thereby  to 
maintain  three  high  power  lights,  and  burn 
them  at  all  times,  to  relieve  it  of  part  of  its 
burdens  of  street  lighting.  (3)  The  said  or- 
dinance Is  so  Indefinite  and  uncertain  as  to 
be  void  upon  its  face.  (4)  The  said  town 
cannot  require  more  of  defendant  than  that 
it  light  its  right  of  way  at.  said  crossings, 
while  there  is  danger  from  a  train  that  is 
about  to  use  it,  and  the  said  ordinance  re- 
quiring high  power  lights  is  therefore  void. 
(5)  The  act  of  the  General  Assembly,  in  so 
far  as  It  empowers  towns  to  pass  ordinances 
requiring  lights  at  railway  and  street  cross- 
ings at  the  sole  expense  of  the  railroad  com- 
pany, violates  the  fourteenth  amendment  to 
the  Constitution  of  the  tfnited  States.  The 
answer  in  a  more  concrete  form,  comes  to 
this:  The  ordinance  under  the  conditions  ex- 
isting in  Salem  is  unreasonable  and  void,  be- 
cause it  is,  first,  uncertain;  and,  second,  be- 
cause It  requires  the  defendant  to  maintain 
stronger  and  longer  lights  than  Is  necessary 
to  light  the  crossings,  thus  entailing  upon  it 
an  annual  expense  of  $72  per  light,  while 
the  defendant  could  light  the  entire  right  of 
way  at  the  crossings  during  all  the  time  the 
city  lights  are  kept  burning,  with  Incandes- 
cent lights,  at  an  expense  not  exceeding  $1 
per  month  for  each  light  The  law  relating 
to  the  powers  of  municipal  legislative  bodies 
is  settled  in  this  state  to  the  effect  following: 
(1)  All  powers  possessed  by  cities  and  towns 
are  expressly  conferred  by  legislative  enact- 
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ment,  or  Implied  when  necessary  to  accomp- 
lish some  municipal  purpose.  (2) When  a  city 
council  or  board  of  trustees  of  a  town  has 
conferred  upon  It  by  the  Legislature  an  ex- 
press general  power,  or  when  a  power  Is  Im- 
plied as  being  essential  to  the  carrying  out 
of  some  express  municipal  duty,  the  mode  of 
exercising  the  power  must,  as  a  question  of 
law,  be  reasonable,  or  the  ordinance  will  be 
declared  void.  (3)  When  a  power  Is  specif- 
ically conferred  by  the  General  Assembly, 
but  the  manner  of  Its  exercise  is  not  pre- 
scribed, the  mode  of  employing  It  must  be 
reasonable  or  it  will  be  held  invalid.  (4) 
When  the  Legislature,  under  the  sanction  of 
the  Constitution,  provides  that  a  particular 
thing  may  be  done,  and  points  out  the  way 
for  doing  it,  courts  will  not  strike  down  the 
law,  or  ordinance  passed  in  pursuance  there- 
of, or  abridge  the  authority,  because  they 
may  deem  it  to  be  unreasonable  or  against 
public  policy.  Railway  Company  v.  Town  of 
Crownpoint,  146  Ind.  421,  422,  45  N.  E.  587, 
35  L  R.  A.  684,  and  cases  cited;  Skaggs  v. 
Martinsville,  140  Ind.  476,  39  N.  E.  241,  33 
L.  R.  A.  781,  49  Am.  St.  Rep.  209;  Chamber 
v.  Greencastle,  138  Ind.  339,  35  N.  B.  14,  24 
L.  R.  A.  768,  46  Am.  St  Rep.  390;  Dillon's 
Mun.  Corp.  §  328.  The  trustees  of  appellee 
city  derived  power  to  legislate  on  the  sub- 
ject of  lighting  railroads  at  street  crossings 
from  section  31  of  the  towns  and  cities  act 
of  1905  (Acts  1905,  p.  231,  c.  129),  which  reads 
as  follows:  'The  board  of  town  trustees 
shall  have  the  following  powers  *  *  • 
(14)  to  require  any  railroad  company,  operat- 
ing a  line  of  railroad  over  a  street  of  the 
town,  to  maintain  a  street  light  at  such  cross- 
ing, to  be  lit  at  night  during  the  passage 
of  every  train,  and  for  not  less  than  thirty 
minutes  prior  thereto  :  Provided,  that  such 
board  shall  have  no  authority  to  require  such 
railroad  to  maintain  any  different  kind  of 
light  at  such  crossing  from  that  maintained 
by  the  town  at  other  street  crossings."  By 
this  statute  the  Legislature  has  declared  that 
the  board  of  trustees  has  the  right  to  require 
railroad  companies  to  maintain  lights  at  the 
points  where  their  road  crosses  the  town 
streets,  but  the  same  act  specifically  declares 
that  that  authority  shall  extend  only  to  re- 
quiring the  same  kind  of  lights  maintained 
by  the  town  at  its  own  street  crossings.  The 
statute  would  mean  the  same  thing  if  phrased 
thus:  The  board  of  trustees  shall  have  pow- 
er to  require  railroad  companies  to  main- 
tain at  all  points  of  street  Intersection  by 
their  railroad  the  same  kind  of  lights  main- 
tained by  the  town  at  its  other  street  cross- 
ings, and  no  other.  We  think,  however,  that 
the  term  "kind  of  light"  refers  to  class,  or 
sort,  rather  than  to  grades,  or  degrees,  of  the 
same  class;  that  is,  that  it  refers  to  such 
general  kind  and  classifications  as  electricity, 
gas,  oil,  and  the  like,  and  not  to  various 
grades  of  such  general  classes.  And,  while 
the  town  board  was  without  authority  to  re- 
quire of  appellant  a  light  different  In  kind 
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from  that  maintained  by  the  town  at  its 
street  crossings,  it  was  not  compelled  to  exact 
of  appellant  the  same  degree,  or  strength,  of 
light  in  use  by  the  town  if  it  should  deem 
a  lesser  grade  adequate  to  properly  light  the 
crossings.  In  other  words,  the  town  had  no 
authority  to  require  a  stronger  light,  but 
might  have  required  a  lesser  degree  of  the 
same  light  from  that  maintained  by  the  town. 

This  brings  our  question  within  the  fourth 
rule  above  set  out,  namely,  that  when  the 
Legislature  grants  a  specific  power,  and  spe- 
cifies how  It  may  be  exercised,  this  court  can- 
not question  the  power,  if  constitutional,  or 
the  reasonableness  of  the  manner  of  its  exer- 
cise. Therefore  the  admissions  of  the  an- 
swer, in  effect,  that  the  city  maintains  at  Its 
other  street  crossings  lights  of  the  same  kind 
as  those  required  of  appellant,  preclude  us 
from  any  inquiry  into  the  reasonableness  of 
the  strength  of  the  lights  to  light  the  cross- 
ings. And,  even  If  the  Legislature  had  not 
foreclosed  us,  we  should  hardly  feel  at  liberty 
to  hold  that  the  board  of  trustees.  In  this  In- 
stance, had  abused  its  discretion  in  the  selec- 
tion of  a  proper  light  The  ordinance  cannot 
be  held  invalid  for  uncertainty  or  indefinite* 
ness.  There  Is  strong  reason  for  believing 
that  the  one  before  us  Is  the  result  of  a 
studied  and  successful  effort  to  cure  the  in- 
firmities in  a  former  ordinance  of  the  town, 
upon  the  same  subject,  and  which  was  held 
invalid  by  this  court  in  Chicago,  etc.,  R.  R. 
Co.  v.  Town  of  Salem,  166  Ind.  71,  76  N.  E. 
631.  The  ordinance  held  void  in  the  case 
Just  cited  provided  that  the  lights  to  be  main- 
tained by  the  railroad  company  "shall  be  elec- 
tric lights  of  such  candle  power,  not  exceed- 
ing two  thousand  (2,000)  candle  power,  and 
giving  such  lighting  service  as  the  town  of 
Salem  maintains."  It  was  held  that  these 
words  of  the  ordinance  "do  not  attempt  or 
purport  to  furnish  a  standard  by  which  the 
railroad  company's  guilt  or  innocence  may  be 
determined  upon  a  charge  of  noncompliance." 
No  such  objection  can  be  urged  against  the 
ordinance  before  us.  In  this  the  duty  of  the 
railroad  company  is  definite  and  certain.  It 
shall  maintain  at  every  point  where  the  main 
track  of  the  railroad,  upon  which  it  runs 
trains  in  the  night,  crosses  a  street  of  the 
town,  an  electric  light  which  shall  be  2,000 
candle  power  strong.  Neither  is  the  ordi- 
nance assailable  for  being  uncertain  and  in- 
definite as  to  the  times  when  the  lights  shall 
be  set,  or  the  length  of  time  they  shall  be 
kept  going,  as  insisted  upon  by  appellant. 
The  language  of  the  ordinance  is,  "All  lights 
*  •  *  shall  be  lighted  at  night  during  the 
passage  of  every  train  and  for  not  less  than 
thirty  minutes  prior  thereto," — except  that 
the  company  shall  not  be  required  to  keep 
its  lights  burning  when  said  crossings  are 
lighted  by  the  moon  sufficiently  to  enable 
travelers  to  see  the  track  and  protect  them- 
selves from  running  trains,  or  when  the 
town's  street  lights  shall  not  be  lighted  and 
burning.   The  provisos  and  exceptions  are 
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made  for  the  benefit  of  the  lighting  railroad 
company.  Such  company  has  control,  and  of 
all  others  knows  best  when  Its  trains  will 
pass  the  crossings:  It  can  be  no  hardship  to 
require  It  to  take  notice  of  the  passage  of  its 
trains,  and  no  uncertainty,  as  affects  the  com- 
pany, to  require  It  to  light  the  crossings  ac- 
cordingly, and,  If  it  finds  it  profitable  and 
convenient  to  extinguish  the  lights  between 
trains,  it  may  rightfully  do  so.  It  would  be 
wholly  impracticable  for  the  town  to  fix  cer- 
tain and  definite  periods  for  lighting,  since 
the  schedule  for  the  running  of  trains  and 
orders  for  special  trains  would  be  constantly 
liable  to  change.  The  exigencies  of  the  busi- 
ness requiring  more  extra  trains  on  one  day 
than  upon  another,  and  the  running  of  such 
trains  during  the  different  times  of  the  day 
and  night,  would  invest  the  subject  with  so 
much  uncertainty  that  the  town  board  might 
reasonably  expect  a  train  to  pass  at  any  time 
of  the  night,  and  so  would  be  without  any 
reliable  data  for  periodical  lighting.  Rather 
than  condemn  the  ordinance  for  unreasonable- 
ness in  its  requirements  concerning  the  light- 
ing and  burning  of  the  lights,  all  the  excep- 
tions and  concessions  relating  to  the  subject, 
and  of  which  appellant  complains,  are  benefi- 
cial to  the  company,  and  evidently  so  intend- 
ed; in  the  words  of  the  ordinance,  "the  pur- 
pose being  to  exempt  such  railroad  company 
from  lighting  such  crossings  at  any  time  when 
the  streets  of  said  town  are  not  lighted." 
We  think  the  case  is  fully  within  the  rule  de- 
clared in  Railroad  Company  v.  Crawfords- 
ville,  184  Ind.  70,  72  N.  B.  1026.  A  2,000  can- 
dle power  light  may  be  stronger  than  Is  neces- 
sary to  properly  light  the  crossings  in  ordi- 
nary weather,  but  it  is  not  alleged,  and  we 
cannot  assume,  that  it  would  be.  excessive  in 
foggy,  heavy,  or  stormy  weather,  when  it  Is 
most  needed.  Hence  there  is  no  ground  for 
saying  that  either  the  statute  which  author- 
izes or  the  ordinance  passed  as  a  police  meas- 
ure to  conserve  the  safety  of  citizens  in  trav- 
eling the  streets  of  the  town,  In  the  night- 
time. Is  so  unreasonable  in  its  exaction  as  to 
amount  to  an  Invasion  of  constitutional  right 
It  Is,  therefore,  not  in  conflict  with  the  Con- 
stitution, either  state  or  federal. 

The  demurrer  to  the  answer  was  properly 
sustained. 

Judgment  affirmed. 


(169  Ind.  442) 

NATIONAL  BISCUIT  CO.  v.  WILSON.  (No. 
21,158.) 

(Supreme  Court  of  Indiana.  Dec.  11,  1907.) 

1.  Appeal  —  Review  —  Presumptions  — 
Verdict— Applicability  to  Complaint. 
Where  a  complaint  contained  three  para- 
graphs, each  alleging  a  different  ground  of  negli- 
gence relied  on,  and  the  jury  found  in  answer 
to  proper  interrogatories  that  the  negligence  al- 
leged in  two  of  the  paragraphs  was  not  proved, 
it  must  be  presumed  that  a  general  verdict  in 
favor  of  plaintiff  rested  on  the  negligence  averred 
in  the  other  paragraph ;  there  being  no  affirma- 


tive finding  exonerating  defendant  from  the  neg- 
ligence charged  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Appeal  and  Error,  §g  3758,  3759.] 

2.  Mabteb  and  Servant— Injuries  to  Serv- 
ant—Res  Ipsa  Loquitur. 

Plaintiff,  an  employe  in  defendant's  bakery, 
was  injured  by  the  rail  of  a  freight  elevator  on 
which  he  was  taking  a  heavy  load  of  flour 
to  the  third  floor.  The  capacity  of  the  elevator 
was  sufficient  to  carry  the  load,  and  the  fall 
was  caused  by  the  breaking  of  a  large  cogwheel 
through  the  center,  which  would  not  result  from 
mere  use  or  wear.  Held,  that  the  happening  of 
the  accident  was  not  prima  facie  proof  of  negli- 
gence under  the  doctrine  res  ipsa  loquitur,  and 
that  in  the  absence  of  some  proof  that  the  wheel 
or  its  attachments  were  defective  or  improperly 
maintained,  or  to  show  that  the  fall  was  due  to 
'defendant's  negligence,  plaintiff  could  not  re- 
cover. 

[Ed.  Note.— For  cases  in  point,  see  Cent-  Dig. 
vol.  34,  Master  and  Servant,  8  808.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; H.  C.  Allen,  Judge. 

Action  by  Melvin  L.  Wilson  against  the 
National  Biscuit  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Case 
transferred  from  Appellate  Court  under 
Burns'  Ann.  St  1901,  8  1337j,  subd.  2.  Re- 
versed, with  directions. 

See  81  N.  E.  947  ;  80  N.  E.  83;  78  N.  H. 
251. 

Miller,  Elam  ft  Fesler,  for  appellant 
John  M.  Bailey  and  F.  C.  Durham,  for  ap- 
pellee. 

MONTGOMERY,  J.  Appellee  brought  this 
action  to  recover  damages  for  a  personal  In- 
Jury  caused  by  the  falling  of  a  freight  ele- 
vator while  in  appellant's  employ.  The  first 
paragraph  of  complaint  alleged,  In  substance, 
that  appellant  was  engaged  in  carrying  on  a 
bakery  business  in  the  city  of  Indianapolis, 
and  maintained  an  elevator  in  its  business 
house  for  the  purpose  of  transporting  mer- 
chandise and  employes  from  one  floor  to  an- 
other in  the  building ;  that  by  long-continued 
use  and  overloading  the  elevator  had  become 
worn  and  out  of  repair;  that  appellant  fail- 
ed and  neglected  to  inspect  the  elevator,  and 
suffered  the  same  to  remain  out  of  repair 
and  unsafe ;  and  that  because  of  its  weak  and 
unsafe  condition,  while  appellee  was  trans- 
porting a  quantity  of  flour  to  the  third  floor 
of  the  building,  a  large  cogwheel  connected 
with  said  elevator  broke,  without  warning, 
and  the  elevator  fell,  with  appellee,  to  the 
basement,  causing  the  injuries  of  which  be 
complains.  In  the  second  paragraph  of  com- 
plaint appellant  was  charged  with  actionable 
negligence  in  failing  to  provide  and  equip 
the  elevator  with  proper  safety  devices  to 
prevent  the  same  from  falling  in  case  of  acci- 
dent The  third  paragraph  alleged  that  the 
old,  worn,  and  shaky  condition  of  the  elevator 
caused  one  of  the  loaded  trucks  placed  there- 
on by  appellee  to  roll  to  one  side  so  as  to 
catch  upon  the  joists  of  the  second  floor  and 
break  the  cogwheel,  thereby  precipitating 
the  falL  Appellant  answered  by  general  de- 
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nial.  A  trial  by  jury  resulted  In  a  verdict 
for  appellee.  Appellant.. unsuccessfully  mov- 
ed for  judgment  In  Its  favor  upon  the  an- 
swers of  the  jury  to  Interrogatories,  and  for 
a  new  trial,  and  thereupon  judgment  was 
rendered  upon  the  general  verdict  In  favor 
of  appellee. 

It  Is  alleged  that  the  court  below  erred 
In  overruling  appellant's  motion  for  judg- 
ment upon  the  answers  of  the  Jury  to  in- 
terrogatories notwithstanding  the  general 
verdict,  and  in  overruling  appellant's  motion 
for  a  new  trial.  The  Jury  found  In  answer 
to  proper  interrogatories  that  the  elevator 
was  equipped  with  the  safety  appliances 
usually  placed  upon  freight  elevators;  and, 
also,  that  the  elevator  did  not  catch  upon  the 
second  floor,  and  thereby  cause  the  fall.  It 
is  accordingly  manifest  that  the  verdict  can- 
not rest  upon  the  proximate  negligence  charg- 
ed in  the  second  and  third  paragraphs  of 
complaint.  GiUHand  et  al.  v.  Jones,  144  Ind. 
662,  43  N.  E.  939,  65  Am.  St  Rep.  210; 
Evansville,  etc.,  R.  Co.  v.  Maddux,  134  Ind. 
571,  33  N.  E.  345,  34  N.  E.  511;  Olds  v.  Mo- 
derwell  et  al.,  87  Ind.  582;  Frazer  v.  Boss, 
66  Ind.  1;  Chicago,  etc.,  R.  Co.  v.  Cunning- 
ham, 33  Ind.  App.  145,  69  N.  E  304;  Beas- 
ley  v.  Phillips,  20  Ind.  App.  182,  50  N.  E.  488; 
Knight  v.  Knight,  6  Ind.  App.  268,  33  N.  E. 
456.  There  is  no  affirmative  finding  exoner- 
ating appellant  from  the  charge  of  negli- 
gence embodied  In  the  first  paragraph  of 
complaint,  and  we  must  assume  that  the 
general  verdict  rests  upon  that  paragraph, 
and  the  court  therefore  rightly  overruled  ap- 
pellant's motion  for  judgment  In  its  favor. 
The  grounds  of  appellant's  motion  for  a  new 
trial  were  that  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  is  contrary  to 
law :  and  that  errors  of  law  occurred  at  the 
trial  in  giving  certain  instructions. 

The  fifth  and  seventh  instructions  com- 
plained of  related  to  the  burden  and  man- 
ner of  proving  contributory  negligence,  and 
were  within  the  rule  approved  by  this  court, 
and  not  erroneous.  Pittsburgh,  etc.,  Ry.  Co. 
v.  Collins  (Ind.  Sup.)  80  N.  E.  415,  and  cases 
cited. 

It  is  charged  that  the  twenty-third  in- 
struction left  the  determination  of  the 
amount  of  damages  to  the  discretion  of  the 
Jury,  without  reference  to  the  evidence  or 
rules  of  law.  The  instruction  was  not  sub- 
ject to  this  criticism.  Pittsburgh,  etc.,  Ry. 
Co.  v.  Collins,  supra,  and  cases  cited.  It  ap- 
pears from  the  evidence  of  appellee  that  he 
had  been  in  appellant's  employ  first  as  a 
salesman  driving  a  wagon,  and  had  used  the 
elevator  occasionally  in  bringing  down  goods 
weighing  from  300  to  500  pounds  at  a  time 
for  his  wagon.  About  two  weeks  prior  to 
the  accident  he  was  given  a  position  which 
kept  him  about  the  bakery,  and  at  the  time 
of  receiving  his  Injury  was  engaged  In  un- 
loading flour  from  a  dray  and  taking  It  to 
the  third  floor  of  the  building.  Twenty-seven 
sacks  of  flour,  each  weighing  98  pounds,  were 


loaded  upon  two  trucks,  and  these  wheeled 
and  placed  crosswise  upon  the  elevator.  Ap- 
pellee set  the  elevator  in  motion,  and  start- 
ed up  with  the  load,  and,  when  three  or 
four  feet  up,  the  elevator  began  shaking  and 
jarring,  accompanied  with  cracking  noises, 
and  when  about  the  second  floor  dropped  16 
Inches,  then  rose  about  16  inches,  and  then 
fell  to  the  bottom  of  the  basement.  The 
elevator  moved  a  little  faster  than  an  or- 
dinary walk,  and  always  shook  some,  but 
worse  when  heavily  loaded.  Appellee  made 
no  effort  to  turn  off  the  power.  Other  wit- 
nesses testified  that  the  elevator  vibrated 
considerably  when  heavily  loaded  and  was 
occasionally  tightened  up;  that  belts  would 
slip  once  In  a  while  with  a  heavy  load,  caus- 
ing the  elevator  to  stop  momentarily,  and 
then  It  would  move  on.  The  elevator  was  of 
3,000  pounds  capacity,  and  had  a  floor  plat- 
form about  11  feet  long  and  5  feet  wide. 

This  is,  in  substance,  all  the  evidence  fur- 
nished by  appellee  with  reference  to  the  hap- 
pening of  the  accident.  Is  such  evidence  suf- 
ficient to  sustain  the  charge  of  negligence 
made  in  the  first  paragraph  of  the  com- 
plaint? It  will  be  remarked  that  no  effort 
was  made  to  point  out  the  specific  cause  or 
defect  from  which  the  accident  resulted ;  but 
the  Jury  was  left  to  Infer  or  merely  guess 
at  the  proximate  cause.  There  was  no  evi- 
dence from  appellee  as  to  the  length  of  time 
the  elevator  had  been  in  use,  or  that  it  had 
ever  been  overloaded,  or  was  out  of  repair 
in  any  respect  which  might  cause  such  an  ac- 
cident No  failure  to  repair  was  proved,  in- 
asmuch as  no  special  defects  were  shown. 
We  are  unable  to  say  from  the  evidence  that 
the  vibrations  mentioned  were  not  such  as 
appear  in  any  freight  elevator  carrying  a 
similar  burden.  The  driving  belt  occasional- 
ly slipped,  and  allowed  the  elevator  to  stop, 
but  this  belt  only  served  to  hoist  and  not  to 
support  the  elevator,  and  its  slipping  would 
not  account  for  the  fall.  If  a  mere  showing 
that  such  an  accident  occurred  raised  a  pre- 
sumption that  appellant  was  guilty  of  neg- 
ligence, and  imposed  upon  It  the  burden  of 
explaining  the  circumstances  and  showing 
such  facts  as  would  exempt  it  from  blame, 
then  this  verdict  can  be  sustained.  But  this 
is  not  the  law,  and  the  doctrine  res  ipsa 
loquitur  does  not  apply  to  cases  of  the  class 
to  which  this  belongs.  When  an  employe  Is 
injured  while  operating  a  freight  elevator, 
the  mere  happening  of  an  accident  raises  no 
presumption,  and  cannot  serve  as  proof  of 
the  master's  negligence.  Hill  v.  Iver-John- 
son,  eta,  Co.,  188  Mass.  75,  74  N.  E.  303; 
Moran  v.  Racine  Wagon  Co.,  74  Hun,  454, 
26  N.  T.  Supp.  852;  Klrby  v.  Ralner,  etc., 
Co.,  28  Wash.  705,  69  Pac.  378 ;  Robinson  v. 
Wright  etc,  Co.,  94  Mich.  283,  53  N.  W.  938; 
Davidson  v.  Davidson,  46  Minn.  117,  48  N. 
W.  560;  Haynle  v.  Hammond  Packing  Co. 
(Mo.  App.)  103  S.  W.  581 ;  Rush  v.  Murphy 
(Iowa)  112  N.  W.  814.  The  cases  cited  in- 
volving accidents  rrom  defective  passenger 
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elevators  are  but  remotely  in  point  upon  the 
question  here  presented-  The  general  prin- 
ciple upon  which  our  conclusion  rests  is  firm- 
ly established.  In  the  case  of  Wabash,  etc., 
Ry.  Co.  v.  Locke,  112  Ind.  404,  14  N.  E.  391, 
2  Am.  St  Rep.  198,  this  court,  through  Mit- 
chell, C.  J.,  In  discussing  a  master's  liability 
to  a  servant,  said:  "Where,  however,  an  ac- 
tion is  predicated  upon  an  injury  resulting 
from  an  act  or  omission  which  could  only 
become  tortious  on  account  of  the  relations 
which  the  parties  sustained  to  each  other, 
and  where  the  very  substance  of  the  wrong 
complained  of  itself  was  the  failure  to  act 
with  due  foresight,  then  the  right  of  action 
depends  primarily  upon  so  fixing  the  relation 
of  the  parties  as  to  show  the  defendant's  ob- 
ligation, and  upon  showing  further  that  the 
harm  and  injury  complained  of  was  such  as 
a  reasonable  man  in  defendant's  place  would 
have  foreseen  and  provided  against  In  such 
a  case  It  is  not  enough  to  show  that  an  ac- 
cident happened,  and  that  death  or  Injury 
resulted  therefrom.  Negligence  is  not  to  be 
presumed  from  the  fact  of  an  occurrence  like 
that  Involved  in  the  present  case,  the  state- 
ment of  which  suggests  Its  anomalous,  ex- 
ceptional and  extraordinary  character."  See, 
also,  Cleveland,  etc.,  Ry.  Co.  v.  Ward,  147 
Ind.  256,  259,  45  N.  E.  325,  46  N.  E.  462; 
Hoosier  Stone  Co.  v.  McCain,  183  Ind.  231, 
237,  31  N.  E.  956;  Pennsylvania  Co.  v.  Whit- 
comb,  111  Ind.  212,  221,  12  N.  E.  380;  Pitts- 
burgh, etc.,  Ry.  Co.  v.  Adams,  105  Ind.  151, 
163,  5  N.  E.  187;  Louisville,  etc.,  Ry.  Co.  v. 
Orr,  84  Ind.  50,  55;  Patton  v.  Texas,  etc, 
Ry.  Co.,  179  U.  S.  658,  663/21  Sup.  Ct  275, 
45  L.  Ed.  361;  Northern  Paa,  eta,  Co.  v. 
Dixson,  139  Fed.  737,  740,  71  C.  C.  A.  555; 
Chicago,  eta,  Co.  v.  O'Brien,  132  Fed.  593, 
596,  67  C.  C.  A.  421;  Droney  v.  Doherty,  186 
Mass.  205,  71  N.  E.  547;  Welsh  v.  Cornell, 
168  N.  Y.  508,  61  N.  E  891;  Sacks  v.  Dolese, 
137  111.  129,  27  N.  E  62;  Redmond  v.  Delta 
Lumber  Co.,  96  Mich.  545,  55  N.  W.  1004; 
Huff  v.  Austin,  46  Ohio  St.  386,  21  N.  E.  864, 
15  Am.  St  Rep.  613;  Baldwin  v.  Railway 
Co.,  68  Iowa,  87,  25  N.  W.  918 ;  Kansas,  eta, 
Co.  v.  Salmon,  11  Kan.  83;  Duntley  v.  In- 
man,  42  Or.  334,  70  Pac.  529,  59  L.  R.  A.  785; 
Brymer  v.  Southern  Pac.  Ry.  Co.,  90  Cal.  496, 
27  Paa  371 ;  MInty  v.  Union  Pac.  Ry.  Co.,  2 
Idaho  (Hasb.)  471,  21  Pac.  660,  4  L.  R.  A.  409; 
LouISTille,  eta,  Co.  v.  Allen's  Adm'r,  78  Ala, 
494 ;  Palmer  Brick  Co.  v.  Chenall,  119  Qa. 
837,  47  8.  B.  329;  Edgens  v.  Gaffney,  69  S. 
C.  529,  48  S.  E.  538;  Short  v.  New  Orleans, 
etc.,  69  Miss.  848,  13  South.  826;  Stewart 
v.  Van  Deventer,  138  N.  C.  60,  50  S.  E  562 ; 
Moore  Lime  Co.  v.  Johnston's  Adm'r,  103  Va. 
84,  48  S.  E.  557;  Glasscock  v.  Swofford,  eta, 
Co.  (Mo.  App.)  74  S.  W.  1039. 

It  was  shown  by  appellant  and  the  fact  Is 
undisputed,  that  the  elevator  fell  because  the 
large  cogwheel,  30  Inches  in  diameter,  In 
which  the  worm  worked,  broke,  together 
with  the  surrounding  casing.  This  wheel 
broke  through  the  center,  which  would  not 


result  from  mere  use  or  wear.  Appellee,  as 
we  stated  above,  made  no  attempt  to  ex- 
plain the  cause  of  the  fall,  but  left  the  mat- 
ter to  conjecture  and  speculation.  There 
was  no  proof  by  appellee  that  this  wheel  or 
Its  attachments  were  defective  either  In  ma- 
terial or  workmanship,  or  improperly  main- 
tained. An  eyewitness  of  the  accident  in  a 
position  to  observe  accurately  testifying  for 
appellant  stated  that  one  of  the  trucks  pla- 
ced upon  the  elevator  by  appellee  caught  at 
the  second  floor,  and  held  until  the  continued 
application  of  the  motor  power  caused  the 
break  and  consequent  fall.  The  jury  re- 
jected this  account  of  the  accident  and 
adopted  the  theory  of  the  first  paragraph  of 
complaint,  and  in  doing  so  left  the  verdict 
without  support  from  the  evidence. 

The  judgment  Is  reversed,  with  directions 
to  sustain  appellant's  motion  for  a  new  trial. 


(169  Ind.  468) 

BOARD  OF  COM'RS  OF  CLINTON  COUN- 
TY v.  GIVEN.   (No.  20,858.) 
(Supreme  Court  of  Indiana.    Dec  12,  1907.) 

1.  Statutes— Construction. 

In  giving  a  practical  construction  to  a  law, 
the  court  is  required  to  look  to  the  defects  which 
existed  at  the  time  It  was  passed  and  ao  con- 
strue the  law  as  to  advance  the  remedy  and  sup- 
press the  mischief  contemplated  by  the  legisla- 
ture. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  44,  Statutes,  §|  290-292.] 

2.  Counties  —  County  Treasurer  —  Delin- 
quent Taxes— Collection— Fees. 

Acts  1901,  p.  309,  a  138.  provided  that  the 
treasurer  of  all  counties  having  a  population  of 
more  than  100,000  should  receive  from  each  de- 
linquent taxpayer,  in  addition  to  taxes  and  pen- 
alties, a  demand  fee  of  $.50  which  should  be- 
long to  the  treasurer  In  addition  to  his  salary. 
By  Acts  1903,  p.  60,  c  29,  §  21,  amending  sec- 
tion 153  of  the  general  tax  law  (Acts  1891,  p. 
260,  c.  99),  it  was  provided  that  demand  and 
levy  fees  should  be  charged  and  received  by  such 
treasurer,  but  the  words  "in  addition  to  his 
salary"  were  omitted,  and  Acts  1907,  p.  502, 
a  248,  |  4,  increasing  the  salaries  of  county 
treasurers,  provided  that  nothing  contained 
therein  should  affect  any  law  authorising  the 

Sayment  to  county  treasurers  of  the  fees  for 
emanding  or  collecting  delinquent  taxes.  Held, 
that  such  fees  collected  by  a  county  treasurer 
from  delinquent  taxpayers  and  paid  into  the 
treasury  fund  of  the  county  belonged  to  the 
county,  and  not  to  the  treasurer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  13,  Counties,  St  107,  125.] 

On  rehearing.  Petition  overruled. 
For  former  opinion,  see  80  N.  B.  965. 

JORDAN,  J.  A  petition  for  rehearing  is 
presented  In  this  case,  based  upon  the  grounds 
that  the  court  erred,  first  In  holding  that 
the  county,  and  not  the  treasurer,  is  entitled 
to  the  demand  fees  in  the  collection  of  de- 
linquent taxes;  second.  In  holding  that  the 
complaint  In  this  case  does  not  state  a  cause 
of  action. 

We  believe  that  the  question  herein  In- 
volved was  so  fully  considered  at  the  original 
hearing  that  in  reason  very  little  in  addition 
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can  be  said  In  support  of  the  conclusion 
reached.   But,  by  reason  of  the  earnest  con- 
tention of  counsel  for  appellee  that  the  pe- 
tition for  rehearing  ought  to  be  granted,  we 
have  concluded  to  give  some  further  expres- 
sion of  our  views  in  regard  to  the  Interpreta- 
tion of  the  law  involved  in  this  appeal.  In 
the  construction  of  a  statute  it  is  the  spirit 
and  purpose  thereof  for  which  regard  must 
be  had.   If  the  legislative  Intent  is  fairly  ex- 
pressed therein,  the  law  should  be  so  con- 
strued by  the  courts  as  to  carry  out  such  la- 
tent.   In  fact,  it  is  the  duty  of  the  court  to 
accept  a  valid  act  of  the  Legislature,  and 
give  full  force  and  effect  to  its  provisions. 
Where  the  statute  is  clear  upon  its  face,  and 
is  fairly  susceptible  of  only  one  construc- 
tion, such  construction  must  be  given.  As  we 
view  the  act  herein  Involved,  there  is  no 
doubt  nor  ambiguity  therein  in  regard  to  the 
intention  of  the  Legislature  In  respect  to  the 
ownership  of  the  fees  in  dispute  In  this 
case.  That  under  its  positive  or  express  dec- 
laration they  were  Intended  to  be  the  prop- 
erty of  the  county  is  beyond  successful  con- 
troversy.   State  v.  Sopher,  157  Ind.  360,  61 
N.  B.  785.    The  mischief  or  evil  which  the 
Legislature,  in  the  enactment  of  the  fee  and 
salary  acts  of  1891  (Acts  1891,  p.  446,  c.  194) 
and  1895  (Acts  1895,  p.  319,  c.  145)  Intended 
to  remedy  or  abrogate  was  that  of  com- 
pensating county  officers  by  the  fees  charged 
and  taxed  by  them,  as  authorized  by  former 
laws.   In  giving  a  practical  application  and 
construction  to  a  law,  a  well-settled  rule  re- 
quires a  court  to  look  at  the  mischief  or  de- 
fects which  existed  at  the  time  of  Its  pas- 
sage, or,  as  in  this  case,  which  existed  at  the 
time  of  the  enactment  of  the  fee  and  salary 
act  of  1891,  from  which  the  act  of  1895  was 
principally  copied.    In  construing  the  stat- 
ute, where  the  same  is  open  to  construction, 
It  Is  the  province  and  duty  of  a  court  to  so 
construe  or  interpret  it  as  to  advance  the 
remedy  and  suppress  the  mischief  as  con- 
templated by  the  legislative  department 
Spencer  v.  State,  5  Ind.  41;  State  ex  rel., 
etc.,  v.  Denny,  67  Ind.  148 ;  State  ex  rel.,  etc., 
v.  Forkner,  70  Ind.  241;  Olty  of  Evansville 
v.  Summers,  108  Ind.  189,  9  N.  B.  81;  1 
Cooley's  Blackstone,  Com.  (4th  Ed.)  p.  79. 

To  reiterate,  at  least  in  part,  what  we 
said  in  our  former  opinion,  section  119  of  the 
fee  and  salary  act  of  1895  (Acts  1895,  p.  350, 
c.  145)  provides  that,  'in  case  such  delinquent 
tax  and  penalty  is  paid  on  demand,  such 
treasurer  shall  charge  and  receive  from  such 
delinqnent,  in  addition  to  the  taxes  and  pen- 
alty, the  sum  of  twenty-five  cents,  and  where 
a  levy  is  made  he  shall  charge  and  receive, 
In  addition  to  his  other  costs,  the  sum  of 
fifty  cents  for  such  demand."  At  the  session 
of  1901  the  Legislature  passed  an  act  con- 
cerning the  collection  of  delinquent  taxes  In 
counties  having  a  population  of  more  than 
100,000,  according  to  the  last  preceding  Unit- 
ed States  census.  Aots  1901,  p.  309,  c.  138. 
The  first  section  of  this  act  provides  that 


"after  the  first  Monday  in  May  the  treasurer 
of  all  counties  in  the  state  having  a  popula- 
tion of  more  than  one  hundred  thousand,  ac- 
cording to  the  last  preceding  United  States 
census,  shall  cause  a  list  to  be  made  of  the 
delinquents,  with  the  amount  due,"  etc.  This 
section,  with  some  exceptions,  is  of  similar 
import  as  is  section  119  of  the  fee  and  salary 
act  of  1895.  It  requires  the  county  treasurer 
of  the  counties  to  which  it  is  applicable,  eith- 
er In  person  or  by  deputy,  to  make  a  demand 
of  every  resident  taxpayer  who  Is  delinquent 
for  the  amount  of  his  delinquent  taxes  and 
penalty  thereon,  etc.  It  further  provides,  as 
does  section  119,  supra,  that,  in  case  such  de- 
linquent taxes  and  penalty  are  paid  upon 
demand,  such  treasurer  shall  charge  and  re- 
ceive from  such  delinquent,  in  addition  to  the 
taxes  and  penalty,  the  sum  of  50  cents  for 
such  demand,  which  (1.  e.,  demand  fee)  "shall 
belong  to  the  treasurer  in  addition  to  his  sal- 
ary provided  by  law."  (Our  Italics.)  It  will 
be  noted  that  this  section  increases  the  de- 
mand fee  from  25  to  50  cents.  By  section  2 
of  the  same  act  it  is  provided  that  the  levy 
fees,  In  case  a  levy  and  sale  of  personal  prop- 
erty to  pay  delinquent  taxes,  "shall  belong  to 
the  treasurer  in  addition  to  his  salary  provid- 
ed by  law."  (Our  Italics.)  There  can  be  no 
doubt,  under  the  provisions  of  this  statute. 
In  respect  to  the  demand  and  levy  fees  be- 
longing to  the  treasurer,  for  the  Legislature 
has  seen  proper  to  expressly  declare  they 
shall  belong  to  him  "In  addition  to  his  sal- 
ary." The  act  of  1901,  supra,  under  the  ex- 
press limitation  therein  provided,  was  intend- 
ed to  apply  only  to  the  treasurer  of  Marlon 
county,  as  the  latter  county  was  the  only  one 
at  that  time  that  contained  the  required  popu- 
lation. In  1903,  by  an  act  (Acts  1903,  p.  60, 
c.  29,  8  21)  amending  section  153  of  the  gen- 
eral tax  law  (Acts  1891,  p.  200,  c.  99),  the  de- 
mand and  levy  fees  were  Increased,  and  It 
was  provided,  as  in  the  act  of  1901,  that  the 
treasurer  "shall  charge  and  receive,  etc.,  such 
fees,"  but  the  provision  "In  addition  to  his 
salary,"  as  the  same  appears  In  the  act  of 
1901,  was  entirely  omitted.  This  certainly 
Is  significant  In  respect  to  the  intent  of  the 
Legislature.  Counsel  for  appellee,  however, 
claim  that  in  amending  section  153  of  the 
tax  law  the  Legislature  regarded  as  super- 
fluous the  clause  "in  addition  to  his  salary," 
as  inserted  in  the  act  of  1901,  and  therefore  It 
was  omitted.  It  Is  further  argued  that,  In- 
asmuch as  It  appears  to  have  been  the  inten- 
tion of  the  Legislature  by  the  act  of  1901  to 
give  the  fees  in  controversy  to  the  treas- 
urers of  the  more  populous  counties  of  the 
state,  It  must  follow  that  the  act  of  1903 
was  Intended  to  make  uniform  throughout  the 
state  the  law  awarding  the  fees  In  question 
to  the  county  treasurer.  We  are  not  Im- 
pressed with  this  view  of  the  case.  Counsel 
further  argue  that  by  the  act  of  1907  (Acts 
1907,  p.  502,  c.  248),  whereby  the  annual  sal- 
aries of  county  treasurers  throughout  the 
state  are  Increased,  there  Is  a  clear  legls- 
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lative  construction  or  Interpretation  of  the 
law,  to  the  effect  that  county  treasurers  were 
to  receive  as  their  own  the  demand  and  levy 
fees  as  a  compensation  in  addition  to  their 
salaries.  It  Is  a  well-known  fact  that  the 
Legislature  was  induced  to  pass  the  salary 
act  of  1907,  supra,  increasing  the  salaries  of 
county  treasurers,  because  of  the  enactment 
at  the  same  session  of  the  public  depository 
law.  Section  4  (page  504)  of  the  salary  act 
of  1907  reads  as  follows:  "AH  laws  in  con- 
flict herewith  are  hereby  repealed :  provided, 
however,  that  nothing  in  this  act  shall  repeal 
or  affect  any  provision  of  any  law  existing 
at  the  time  of  the  passage  of  this  act  provid- 
ing compensation  to  county  treasurers  for 
services  performed  by  them  as  treasurers  for 
cities  of  this  state,  or  treasurers  for  city 
school  boards  or  boards  of  school  commis- 
sioners, nor  shall  this  act  affect  any  provi- 
sion of  any  existing  law  authorizing  the  pay- 
ment to  county  treasurers  of  fees  for  demand- 
ing or  collecting  delinquent  taxes.  •  *  * n 
It  Is  argued  that  by  the  saving  provisions  of 
this  section  the  Legislature  recognized  that 
the  demand  and  levy  fees  authorized  to  be 
paid  to  a  county  treasurer,  under  the  then 
existing  laws,  in  the  collection  of  delinquent 
taxes,  belonged  to  such  treasurer,  and  not  to 
the  county.  This  argument  Is  wholly  un- 
tenable. The  purpose  of  these  provisions  Is 
manifest  The  Legislature  appears  to  have 
Inserted  them  in  the  above  repealing  section 
out  of  "an  abundance  of  caution,"  in  order  to 
fully  show  that  by  the  legislation  increasing 
the  salaries  of  county  treasurers  It  did  not 
Intend  thereby  to  repeal  or  affect  the  provi- 
sions of  any  law  existing  at  that  time  which 
might  provide  compensation  for  county  treas- 
urers in  addition  to  the  salaries  therein  pro- 
vided; or,  In  other  words,  to  fully  disclose 
by  the  provisions  In  question  that,  as  to  such 
laws,  the  Legislature  Intended  to  leave  them 
unaffected  and  unchanged.  It  did  not  there- 
by intend  to  give  an  interpretation  In  respect 
to  existing  laws  as  to  whether  any  fee  or  fees 
thereunder  authorized  to  be  charged  and  re- 
ceived by  the  county  treasurer  for  the  per- 
formance of  official  services  should  belong  to 
that  officer,  Instead  of  the  county.  It  Is  evi- 
dent that  the  Legislature  intended  that  all 
such  laws  were  to  remain  unrepealed  and  un- 
affected, subject  to  judicial  interpretation 
or  construction.  In  fact,  the  only  law  exist- 
ing at  the  time  of  the  passage  of  the  salary 
statute  of  1907,  awarding  to  a  county  treas- 
urer, as  his  own,  the  demand  and  levy  fees, 
was  the  act  of  1901,  supra.  This  latter  act 
the  Legislature  intended  should  not  be  affect- 
ed by  the  repeal  declared  in  section  4,  supra. 

Did  we  consider  it  necessary  to  search  for 
legislative  Interpretation,  subsequent  to  the 
session  of  1895,  in  respect  to  the  ownership 
of  the  demand  and  levy  fees  herein  Involved, 
we  might  resort  for  that  purpose  to  the  act 
of  1901,  supra.  This  act,  as  previously  stat- 
ed, Is  applicable  alone  to  the  treasurer  of 
Marion  county.   It  cannot  in  reason  be  con- 


tended that  prior  to  its  passage  that  official 
was  not  governed  by  the  provisions  of  the 
fee  and  salary  act  of  1895  In  respect  to  turn- 
ing these  fees  into  the  county  treasury  in  like 
manner  as  were  other  county  treasurers 
throughout  the  state.  Certainly  the  Legi*- 
lature  which  passed  that  statute  must  have 
recognized  the  fact  that  under  the  provisions 
of  the  fee  and  salary  act  of  1895  the  treas- 
urer of  Marion  county  was  denied  the  right  to 
receive  and  retain  for  his  own  use  the  de- 
mand and  levy  fees  arising  out  of  the  collec- 
tion of  delinquent  taxes ;  otherwise.  It  would 
not  have  provided  therein  that  such  fees 
should  belong  to  him  in  addition  to  his  sal- 
ary, thereby  bringing  such  provision  clearly 
within  the  exception  of  section  136  of  the 
fee  and  salary  law  of  1895.  Had  the  Legis- 
lature, at  the  session  of  1901,  believed  or  rec- 
ognized that  the  treasurer  of  Marion  county 
was,  at  that  time,  under  existing  laws,  en- 
titled to  receive  these  fees  as  his  own,  cer- 
tainly then  it  would  not  have  considered  it 
essential  or  necessary  to  declare  that  they 
should  be  received  by  him  as  an  additional 
compensation  for  his  official  services  in  col- 
lecting the  delinquent  taxes  of  his  county. 

We  have  again  given  the  questions  present- 
ed by  appellee's  counsel  a  careful  considera- 
tion, but  remain  fully  confirmed  In  the  views 
advanced  or  expressed  in  our  former  opinion. 

Petition  overruled. 


(40  Ind.  App.  an 

JAQUA  v.  HARKINS  et  al.   (No.  6,177.) 

(Appellate  Court  of  Indiana,  Division  No.  1» 
Dec  11,  1907.) 

1.  Drains  —  Establishment  —Statutes— Re- 
tho active  Operation. 

Acts  1905,  p.  480,  c.  157,  I  14,  repealing 
all  laws  previously  enacted  relating  to  drain- 
age, but  providing  that  such  repeal  shall  not 
affect  pending  proceedings  in  which  a  ditch  has 
been  ordered,  or  which  will  not  affect  any  body 
of  water  exceeding  10  acres  in  area  at  high- 
water  mark,  preserves  all  ditch  proceedings  that 
have  progressed  to  final  establishment  and  all 
pending  proceedings  not  finally  established,  when 
the  drains  would  not  affect  lakes  having  a 
greater  surface  area  at  high  water  than  10  acres. 

2.  Judgment— Ren  dition  in  Vacation— Val- 
idity. 

A  judgment  rendered  in  vacation  is  void. 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  8  889.] 

3.  Same— Entry. 

A  judgment  in  drainage  proceedings  was 
pronounced  two  days  before  adjournment  of  the 
court,  the  entry  of  which  would  cover  over  300 
pages  of  the  record.  It  was  impossible  for  the 
clerk  to  enter  the  judgment  until  two  weeks 
after  the  term,  whereupon  it  was  agreed  that  the 
judgment  should  be  prepared  and  entered  as  of 
the  date  of  its  rendition,  which  was  in  term 
time.  It  was  prepared,  recorded,  and  signed  by 
the  judge  in  vacation,  and  afterwards,  on  the 
third  day  of  the  next  succeeding  term,  was  re- 
read and  approved  by  the  judge  in  open  court. 
Held,  that  the  judgment  was  duly  rendered  in 
term  time ;  the  entry  being  a  mere  ministerial 
act,  which  might  be  performed  in  vacation. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  30,  Judgment,  »  522.J 
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4.  SAMK— "RENDITtON"— "BWTBT." 

The  rendition  of  a  judgment  and  the  entry 
thereof  are  distinct  from  each  other;  the  ren- 
dition of  the  judgment  being  the  act  of  the 
court  which  gives  efficacy  to  the  judgment,  while 
the  entry  is  the  act  of  the  clerk  intended  merely 
to  preserve  a  memorial  thereof. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  pp.  6082-6084;  vol.  3, 
pp.  2400-2408.] 

Appeal  from  Circuit  Court,  Jay  County; 
J.  W.  Macy,  Special  Judge. 

Action  by  Alonzo  L.  Jaqua  against  William 
H.  Harkins  and  others.  From  a  Judgment 
dismissing  the  complaint,  plaintiff  appeals. 
Affirmed. 

D.  T.  Taylor,  Allen  Zollars,  and  Frank  B. 
Jaqua,  for  appellaht.  Smith  &  Moran,  E.  E. 
McGriff,  and  S.  A.  D.  Whipple,  for  appellees. 

HADLEY,  P.  J.  This  action  was  brought 
by  the  appellant  to  vacate  and  set  aside  cer- 
tain proceedings  had  In  the  Jay  circuit  court 
In  the  attempted  establishment  of  a  ditch  to 
enjoin  the  construction  of  said  ditch,  and  to 
quiet  bis  title  as  to  assessments  made  against 
his  lands  for  the  construction  thereof. 

The  complaint  avers  appellant's  ownership 
of  certain  described  lands  In  Jay  county, 
Ind.,  having  situate  thereon  a  fresh  water 
lake  of  more  than  10  acres  surface,  of  the 
value  of  910,000;  and  alleges  that  on  a  day 
named  certain  of  the  appellees  filed  In  the 
Jay  circuit  court  their  petition  for  drainage, 
wherein  they  alleged  that  their  lands  could  be 
best  drained  by  the  construction  of  an  open 
ditch  along  and  over  the  course  of  the  Sala- 
rnonla  river,  between  points  named,  for  a 
distance  of  more  than  21  miles;  that  such 
proceedings  were  had  upon  said  petition  as 
that  said  matter  was  referred  to  certain 
drainage  commissioners,  who  afterward  made 
their  report  in  favor  of  said  proposed  drain- 
age, and  assessed  the  benefits  and  damages 
that  would  In  their  opinion  be  occasioned 
thereby  against  the  lands  set  out  In  their 
said  report,  Including  those  of  appellant,  de- 
scribed In  said  complaint;  that  afterward, 
on  June  22,  1005,  said  report  was  by  the  Jay 
circuit  court  confirmed,  and  said  drain  es- 
tablished, and  a  superintendent  of  construc- 
tion appointed,  but  that  no  entry  was  ever 
made  In  the  order  books  of  said  court  of  the 
confirmation  of  said  report,  the  establishment 
of  said  ditch,  and  the  appointment  of  said 
superintendent  of  construction,  but  on  July 
20,  1905,  in  vacation,  the  petitioners  and  con- 
tractors for  said  ditch  illegally  and  fraudu- 
lently attempted  to  cause  the  records  to  show 
the  confirmation  of  said  report,  the  establish- 
ment of  said  ditch,  and  appointment  of  said 
superintendent  of  construction;  that  one  of 
the  appellees,  assuming  to  act  as  superintend- 
ent of  construction,  awarded  to  certain  other 
of  the  appellees  contracts  for  the  construc- 
tion of  said  proposed  work;  that  said  con- 
tractors were  threatening  to,  and  would  If 
not  enjoined,  enter  upon  the  lands  described 
and  destroy  said  lake,  and  otherwise  do  the 


appellant  Irreparable  Injury;  that  said  pro- 
posed ditch  was  located  within  less  than  10 
rods  of  the  west  line  of  said  fresh  water 
lake ;  that  the  bottom  of  said  proposed  ditch 
would  be  4  feet  below  the  water  level  of  said 
lake,  which  would  entirely  drain  the  same, 
and  that  said  ditch  was  not  designed  to  and 
would  not  empty  into  said  lake;  that  the 
order  and  judgment  establishing  said  ditch 
was  void  because  of  the  repeal  of  the  law  un- 
der which  said  proceedings  were  instituted, 
before  the  rendition  of  said  judgment.  Upon 
issues  joined,  trial  was  had  by' the  court,  a 
judgment  rendered  for  appellees  upon  a  spe- 
cial finding  of  facts  and  conclusions  of  law, 
exceptions  were  taken  to  each  of  the  con- 
clusions of  law,  and  motion  for  new  trial 
was  filed  by  appellant,  which  was  overruled. 
The  court  found  that  the  petition  for  the 
drain  in  question  was  filed  on  the  10th  day 
of  August,  1904;  that  the  usual  preliminary 
proceedings  were  had,  and  on  the  17th  day  of 
April,  1905,  the  commissioners  appointed  for 
that  purpose  filed  their  report  in  said  cause 
and  fixed  the  10th  day  of  May,  1905,  as  the 
time  when  the  parties  named  in  said  report 
Bhould  appear  thereto;  and  that  on  the  22d 
day  of  June,  1905,  the  report  of  the  commis- 
sioners was  confirmed  and  the  drain  estab- 
lished. The  court  also  found  that  the  lake 
that  would  be  affected  by  said  drain  had  a 
surface  area  at  high  water  of  7.54  acres.  Ap- 
pellant upon  this  finding  contends  that  the 
act  of  the  General  Assembly  of  1905,  concern- 
ing drainage,  which  went  into  effect  April  5, 
1905  (Acts  1905',  p.  456,  c.  157),  repealed  the 
law  under  which  said  drain  was  being  con- 
structed; and,  since  the  order  establishing 
the  same  was  not  made  until  after  this  law 
went  Into  effect,  there  was  no  law  under 
which  such  order  could  be  made,  and  hence 
the  same  was  void. 

Since  the  filing  of  appellant's  brief,  the  Su- 
preme Court  has  settled  this  question  ad- 
versely to  him  In  the  cases  of  Taylor  v. 
Strayer  (Ind.)  78  N.  E.  236,  Clemans  v.  Hatch 
(Ind.)  78  N.  E.  1065,  and  Smith  v.  Gustin 
(Ind.)  80  N.  E.  959,  where  It  is  held  that  the 
saving  clause  In  the  repealing  section  of  said 
act  of  1905  expressly  preserves  all  ditch  pro- 
ceedings that  had  progressed  to  final  estab- 
lishment, and  also  pending  proceedings  that 
had  not  reached  final  establishment  where 
such  drains  would  not  affect  lakes  of  a  sur- 
face area,  at  high  water,  of  10  acres  or  more. 

The  appellant  also  contends  that,  since 
the  order  establishing  the  drain  was  entered 
on  the  order  book  and  signed  by  the  judge 
in  vacation,  it  is  void.  The  finding  of  the 
court  on  this  point  was  that  on  June  22,  1905, 
In  open  court,  the  Honorable  Richard  K.  Er- 
win,  sitting  as  special  judge,  pronounced  the 
Judgment  of  the  court,  confirming  the  report 
of  the  commissioners  and  establishing  the 
drain,  and  appointed  a  superintendent  of 
construction.  Minutes  of  these  orders  were 
at  that  time  transcribed  on  the  court's  docket, 
and  then  read  in  open  court  to  the  attorneys 
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present  representing  the  different  parties  in- 
terested; that  it  was  then  agreed  between 
said  attorneys  and  said  court  that  Mr.  Whip- 
ple, an  attorney  then  present  and  who  rep- 
resented the  petitioners  and  this  appellant  in 
said  proceedings,  should  prepare  the  formal 
entry  of  said  order,  present  It  to  the  other 
attorneys  for  approval,  and  on  their  approval 
It  was  to  be  presented  to  the  court  for  his  ap- 
proval, and  then  given  to  the  clerk  to  be  by 
him  entered  upon  the  order  book  as  of  the 
said  22d  day  of  June ;  that  said  term  of  the 
Jay  circuit  court  expired  by  operation  of  law 
on  the  24th  day  of  June,  two  days  after 
said  order  and  agreement;  that  at  the  time 
of  the  adjournment  of  said  court  the  busi- 
ness of  said  court  was  so  congested  that  the 
clerk  thereof  was  two  weeks  behind  In  his 
entries  of  the  orders  and  minutes  thereof; 
that  the  report  of  said  drainage  commission- 
ers contained  about  300  pages  of  legal  paper 
closely  written,  and  it  was  Impossible  for 
the  clerk  to  record  the  same  within  the  re- 
maining two  days  of  the  term;  that  after- 
wards said  Whipple  prepared  said  entry  as 
directed,  submitted  it  to  the  other  attorneys 
and  to  the  court,  all  of  whom  approved  It.  It 
was  then  given  to  the  clerk  on  the  20th  day 
of  July  and  duly  recorded  by  him,  and  with- 
in two  days  thereafter  it  was  read  and 
signed  by  the  said  special  judge,  said  record- 
ing and  signing  being  in  vacation ;  that  after- 
wards, on  September  6th,  and  the  third  Judi- 
cial day  of  the  next  ensuing  term  of  the  court, 
said  order  was  reread  and  approved  in  open 
court  by  said  judge.  The 'court  also  found 
that  there  was  no  fraud  perpetrated  by  any 
one  in  procuring  the  pronouncement  of  the 
order  or  the  recording  thereof.  The  facts  so 
found  are  not  questioned  here,  and  must 
therefore  be  taken  as  true.  If  they  do  not 
exhibit  what  amounts  to  at  least  legal  fraud, 
this  proceeding  cannot  be  sustained,  since  it 
is  upon  this  ground  alone  that  appellant  has 
any  standing  in  court  State  v.  Hindman, 
159  Ind.  686,  65  N.  El  911;  Cotterell  v. 
Koon,  151  Ind.  182,  51  N.  E.  235;  Asbury  v. 
Frlsz,  148  Ind.  513,  47  N.  E.  328. 

It  is  well  settled  a  judgment  rendered  In 
vacation  is  void.  State  v.  Hindman,  supra. 
But  there  is  a  wide  distinction  between  the 
pronouncement  of  the  court  of  the  sentence 
of  the  law  and  the  recording  of  the  same  by 
the  clerk.  'The  rendition  of  a  Judgment,  it 
will  be  remembered,  is  an  entirely  distinct 
thing  from  the  entry  of  It  The  former  Is  the 
act  of  the  law  through  the  mouth  of  the 
Judge;  the  latter  the  act  of  the  clerk.  The 
former  gives  force  and  efficacy  to  the  judg- 
ment; the  latter  preserves  a  memorial  of  It. 
The  former  is  a  judicial  act;  the  latter  a 
ministerial  act."  1  Black  on  Judgments.  J 
179.  "The  rendition  of  a  judgment  and  the 
entry  of  such  judgment  are  different  and  dis- 
tinct, each  from  the  other.  The  former  is  the 
act  of  the  court,  while  the  latter  is  the  act 
of  the  clerk  of  the  court."  Smith  v.  State, 
71  Ind.  250;  Anderson  v.  Mitchell,  58  Ind. 


592.    The  judicial  act  must  be  performed 
while  the  court  is  in  session ;  the  ministerial 
act  may  be  done  at  another  time,  provided 
always  that  the  record  is  afterwards  ex- 
amined, approved,  and  signed  by  the  jadge. 
The  practice  of  entering  judgments  In  vaca- 
tion prevailed  at  common  law.   Freeman  on 
Judgments  (3d  Ed.)  8  38  et  seq. ;  Sieber  et  al 
v.  Frink,  7  Colo.  148,  2  Fac.  901.   And  there 
is  no  express  provision  in  our  Code  prohibit- 
ing this  practice.  The  practical  necessity  and 
reasons  for  the  rule  are  so  fully  and  clearly 
stated  in  the  case  of  Board  v.  Sullivan.  51 
Wis.  115,  8  N.  W.  12,  that  we  quote:  "There 
having  been  a  sufficient  direction  to  the  clerk 
to  enter  judgment  and  he  having  entered  it 
as  of  the  term  at  which  the  action  was  tried 
and  the  decision  filed,  it  would  seem  absurd 
to  hold  the  judgment  Irregular  because  the 
labor  of  drafting  the  judgment  was  done  in 
vacation.    *    *    *    The  entry  of  judgment 
by  the  clerk  is  not  a  judicial  act   He  is  the 
mere  clerk  of  the  court  to  draft  and  put  in 
formal  shape  what  the  court  has  already  ad- 
Judged,  and  this  ministerial  act  may  as  well 
be  done  in  vacation  as  in  term  time.   It  often 
happens  that  the  judge  files  his  findings  in 
cases  tried  by  him  at  the  very  close  of  the 
term,  and  adjourns  court  before  it  would  be 
possible  to  put  the  judgment  in  form  during 
the  term ;  and,  if  the  rule  contended  for  by 
counsel  for  the  appellant  were  established,  no 
judgment  could  be  entered  In  such  case  until 
the  next  term,  which  might  very  injuriously 
affect  the  rights  of  the  party  entitled  there- 
to."  This  case  seems  to  be  written  for  the 
case  at  bar.    Here  was  a  judgment  pro- 
nounced two  days  before  adjournment  the 
entry  of  which  would  cover  over  300  pages  of 
record.    Sufficient  other  judgments  and  pro- 
ceedings were  ready  for  entry  to  occupy  the 
time  of  the  clerk  for  two  weeks,  and  it  was 
impossible  to  enter  this  judgment  before  that 
time.    If  the  rule  was  that  the  judgment 
could  not  be  made  effective  until  the  next 
term,  which  was  over  two  months  distant  It 
would  mean  the  delay  of  a  great  and  impor- 
tant work  for  that  period,  which,  in  this  case, 
would  throw  the  work  into  the  winter  months 
and  possibly  entail  great  loss  and  hardship 
upon  parties  interested.    Our  conclusion  in 
this  case  can  be  easily  distinguishable  from 
the  cases  of  Mitchell  v.  St  John,  98  Ind.  598, 
Passwater  v.  Edwards,  44  Ind.  343,  State  v. 
Tbistlethwaite,  83  Ind.  317,  and  State  v. 
Hindman,  159  Ind.  580,  65  N.  E.  911.  cited  by 
appellant   In  the  latter  case  judgment  was 
rendered  and  entered  after  the  close  of  the 
term.   In  the  others  the  entry  was  made  by 
the  clerk  in  vacation  without  any  agreement 
of  the  parties,  and  without  thereafter  being 
examined  or  signed  by  the  judge. 

In  the  case  at  bar  the  judgment  was  reg- 
ularly rendered  in  open  court,  at  a  time  reg- 
ularly fixed  for  the  hearing,  in  the  presence  of 
the  attorneys  of  the  parties;  and  the  en- 
try afterwards  prepared  and  entered  under 
agreement  of  the  parties  as  of  the  date  of 
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rendition,  examined,  approved,  and  signed 
by  the  judge  and  at  the  earliest  opportunity 
thereafter  reread  In  open  court  and  approved 
by  the  court,  all  without  any  objection  from 
appellant  or  any  claim  that  the  judgment  as 
entered  is  not  in  exact  conformity  with  the 
one  rendered.  Such  a  judgment  is  not  fraud- 
ulent, and  is  not  void.  Ridgway  v.  Morrison, 
28  Ind.  201;  Griffith  v.  State,  36  Ind.  406; 
Kent  et  al.  v.  Fullenlove,  38  Ind.  522 ;  Cham- 
berlain v.  City  of  Evansville.  77  Ind.  542; 
Catterlln  v.  City,  87  Ind.  45;  Jones  v.  Car- 
nahan  et  al.,  63  Ind.  229;  De  Armond  v. 
Preachers'  Aid  Society,  94  Ind.  59;  Black  on 
Judgments,  8  180;  Iliff  v.  Arnott,  31  Kan. 
672,  3  Pac.  525;  Shackelford  v.  Miller,  91 
N.  C.  181 ;  Sieber  et  al.  v.  Frlnk,  supra. 

No  points  or  arguments  have  been  made  on 
the  motion  for  a  new  trial.  All  questions 
thereon  are  therefore  waived. 

Judgment  affirmed. 


(40  Ind.  App.  620) 

STAMETS  et  al.  v.  PLANO  MFQ.  CO. 
(No.  6,094.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  11,  1907.) 

1.  Pleading  —  Answeb  —  Denials— General 
Issue. 

Where,  in  an  action  on  a  fidelity  bond,  the 
complaint  averred  that  the  employment  of  the 
principal  was  continuous,  and  that  the  second 
year's  employment  began  on  December  1,  1898, 
at  the  termination  of  the  first  year's  employ- 
ment, an  allegation  in  the  answer  that  the  sec- 
ond contract  of  employment  was  not  entered 
into  until  February  27,  1899,  was  a  mere  denial 
of  the  alleged  fact  that  this  employment  was 
continuous ;  such  fact  being  provable  under  the 
general  denial  pleaded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  1280.] 

2.  Insurance  —  Fidelity  Bond— Considera- 
tion—Continuous  Employment. 

A  continued  employment  of  the  principal  in 
the  fidelity  bond  by  plaintiff  furnished  a  valu- 
able consideration  for  the  continuing  liability 
of  the  sureties  on  the  bond  which  expressly 
provided  for  a  continuous  liability  during  the 
period  of  employment. 

On  rehearing.   Petition  overruled. 
For  former  opinion,  see  82  N.  E.  122. 

RABB,  J.  The  third  paragraph  of  the 
separate  answer  of  the  defendants  Harris, 
Van  Zandt,  Klenck,  and  Haury  set  forth, 
among  other  things,  that  the  second  contract 
of  employment  of  the  principal  in  the  bond, 
Stamets,  by  the  appellee  was  not  entered  Into 
until  February  27,  1899,  nearly  three  months 
after  the  termination  of  the  first  contract 
of  employment?  between  the  parties,  and  that 
this  was  a  material  averment  overlooked  by 
the  court  in  deciding  the  case.  This  fact 
was  not  overlooked  by  the  court;  but  these 
allegations  were,  at  most,  but  a  denial  of  the 
facts  averred  in  the  complaint,  that  the  em- 
ployment of  Stamets  by  appellee  was  contin- 
uous, and  that  the  second  year's  employment 
began  on  the  1st  day  of  December,  1898,  at  the 
termination  of  the  first  year's  employment 
One  paragraph  of  the  separate  answer  of 


these  defendants  was  a  general  denial,  and 
all  facts  that  could  be  given  in  evidence  on 
this  subject  were  admissible  under  the  general 
denial. 

It  is  also  earnestly  insisted  that  the  only 
consideration  for  the  bond  sued  upon  is  the 
first  service  contract  entered  into  between 
the  appellee  and  the  principal.  The  contin- 
ued employment  of  the  principal,  Stamets,  by 
the  appellee,  furnished  a  valuable  considera- 
tion for  the  continuing  liability  of  the  sure- 
ties on  the  bond,  and  the  express  terms  of  the 
bond  provided  for  such  continuous  liability, 
and  clearly  contemplated  such  continued  em- 
ployment 

Petition  for  rehearing  overruled. 


(40  Ind.  App.  608) 
CITY  OF  VALPARAISO  v.  SCHWERDT. 

(No.  5,930.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  JO,  1907.) 

1.  Trial— Issues  of  Law  and  Fact— Ques- 
tion fob  Juby. 

Where  the  probative  facts  are  undisputed 
and  ail  reasonable  minds  can  draw  but  one  in- 
ference therefrom,  the  question  is  one  of  law  for 
the  court  and  conversely,  where  the  facts  are 
such  that  different  inferences  may  be  reason- 
ably drawn  therefrom,  the  question  is  for  the 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  46,  Trial,  §§  820,  321.] 

2.  Municipal  Corpobations  —  Streets— De- 
fects—Cabe  Required  of  Pedestrian. 

A  person  walking  along  a  public  street, 
while  bound  to  use  his  faculties  for  observa- 
tion in  an  ordinary  and  reasonable  way,  propor- 
tionate to  the  dangers  to  be  apprehended  from 
the  time,  place,  and  existing  conditions,  is  not 
bound  to  keep  his  eyes  constantly  on  the  pave- 
ment, nor  to  make  an  active  search  for  detects, 
he  being  entitled  to  assume  that  the  street  is 
reasonably  safe  for  travel,  and  is  not  negligent 
under  all  circumstances  in  failing  to  discover 
even  an*  open  defect  especially  when  his  atten- 
tion is  diverted  by  other  sufficient  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8  1678.] 

3.  Same— Evidence— Question  fob  Juby. 

In  an  action  for  injuries  to  a  pedestrian  by 
an  excavation  in  a  sidewalk  into  which  she  fell, 
evidence  held  to  require  submission  of  the  ques- 
tion of  plantiff's  contributory  negligence  to  the 
jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  88  1754-1756.] 

4.  Same— Instructions— Deobees  of  Negli- 
gence. 

An  instruction  that  a  traveler  is  held  to 
the  exercise  of  only  ordinary  care,  and  that 
slight  negligence  which  is  merely  a  want  of  ex- 
traordinary care  will  not  defeat  a  recovery  for 
an  injury  received  in  consequence  of  a  defect 
in  a  public  sidewalk,  if  the  evidence  shows  the 
city  was  negligent  in  permitting  the  defect  to 
exist  etc.,  was  erroneous  as  authorizing  the 
jury  to  divide  negligence  into  degrees. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  8  1761.] 

5.  Appeal— Instbuctions— Pbejudice. 

Where,  in  an  action  for  injuries  to  a  trav- 
eler by  a  defect  in  a  city  sidewalk,  the  evidence 
required  submission  of  plaintiff's  contributory 
negligence  to  the  jury,  an  erroneous  instruc- 
tion authorizing  a  recovery,  though  plaintiff  was 
chargeable  with  slight  negligence,  was  prej- 
udicial to  the  city. 
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Appeal  from  Circuit  Court,  Porter  Count/ ; 
W.  a  McMahan,  Judge. 

Action  by  Belle  Schwerdt  against  the  city 
of  Valparaiso.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

H.  H.  Lorlng,  for  appellant  O.  B.  Tink- 
ham,  for  appellee. 

HADLEY,  P.  J.  This  was  an  action 
brought  by  appellee  against  the  appellant 
on  account  of  Injuries  sustained  by  appellee 
as  a  consequence  of  falling  on  a  defective 
sidewalk  on  Lafayette  street,  in  said  city  of 
Valparaiso.  The  sidewalk,  where  the  acci- 
dent occurred  was  paved  with  brick,  and  was 
4%  feet  wide.  At  the  place  of  the  accident 
some  of  the  bricks  had  become  loosened  and 
a  part  of  the  embankment  had  washed  out, 
the  washout  and  loosened  bricks  extending 
into  the  sidewalk  about  18  Inches.  At  this 
place  the  sidewalk  was  8%  feet  above  the 
street,  and  it  was  averred  that  appellant  had 
carelessly  and  negligently  permitted  the  de- 
fect in  the  sidewalk  to  remain  for  a  period 
of  six  months ;  that  appellee,  while  prudent- 
ly and  carefully  walking  along  said  street 
unaware  of  such  dangerous  opening,  and 
while  her  attention  was  momentarily  diverted 
from  said  walk  to  a  gentleman  who  addressed 
her,  stepped  Into  the  hole,  and  was  injured. 
Trial  was  had  by  jury  and  general  verdict 
rendered  In  favor  of  appellee,  together  with 
answers  to  interrogatories,  motion  by  appel- 
lant for  judgment  on  the  answers  to  in- 
terrogatories, and  motion  for  new  trial,  were 
overruled. 

There  Is  no  conflict  In  the  evidence  on  the 
substantial  facts,  and  it  conclusively  shows 
that  the  opening  extended  into  the  walk  from 
the  outside  about  18  inches,  leaving  88  inches 
of  the  walk  Inside  of  said  opening  in  good 
condition  for  travel;  that  this  opening  was 
on  the  same  street  and  on  the  same  side  of 
the  street  and  within  2%  blocks  of  appellee's 
residence,  and  was  between  appellee's  resi- 
dence and  her  church  and  the  business  por- 
tion of  the  city;  that  appellee  passed  over 
this  sidewalk  several  times  before  the  In- 
jury; that  she  noticed  the  opening  about 
six  weeks  prior  to  the  date  of  the  Injury,  but 
that  she  neither  saw  It  or  knew  of  It  when 
Injured ;  that,  at  the  time  of  the  injury,  she 
was  walking  slowly  along  said  street  about 
10  o'clock  In  the  morning  on  a  bright,  sun- 
shiny day ;  that  as  sbe  neared  the  opening  In 
the  sidewalk,  she  addressed  a  remark  to  a 
gentleman  on  the  porch  of  a  nearby  dwelling. 
This  remark  was  replied  to,  and  she  proceed- 
ed on  her  way  a  few  steps,  wben  the  gentle- 
man uttered  a  sharp  exclamation,  which 
caused  her  to  turn  quickly.  In  doing  so  her 
foot  slipped  on  one  of  the  loose  bricks  and 
down  Into  the  excavation,  and  she  was  there- 
by precipitated  over  the  embankment  on  her 
head  and  shoulders.  These  being  the  undis- 
puted facts,  do  they  necessarily  entail  the 
ultimate  inference  on  our  part  that  appellee 


was  contributorily  negligent?  It  Is  denes- 
tary  that  issues  of  fact  must  be  decided  by 
the  jury.  But  where  the  probative  facta  *re 
undisputed,  and  where  all  reasonable  minds 
can  draw  but  one  inference  from  them,  the 
question  to  be  determined  la  one  of  law  for 
the  court  (Chicago,  etc.,  R.  Co.  v.  Martin,  81 
Ind.  App.  808,  65  N.  E.  591.  and  cases  cited: 
City  of  Indianapolis  v.  Mitchell,  27  Ind.  App. 
589,  61  N.  B.  947;  Louisville,  etc.  Ry.  Co, 
v.  Williams,  20  Ind.  App.  576,  51  N.  E.  128: 
B.  &  O.  Ry.  Co.  v.  Walborn,  127  Ind.  142. 
26  N.  E  207) ;  the  theory  of  this  rule  being 
that,  where  there  is  no  disputed  Issue  of  fact 
and  in  reason  no  controversy  as  to  the  Infer- 
ences to  be  drawn  from  the  undisputed  facta, 
no  real  question  of  fact  la  left  for  the  Jury  to 
pass  upon  (Mosheuvel  v.  District  of  Columbia. 
191  U.  S.  247,  24  Sup.  Ct  57,  48  L.  Bd.  170). 
Where,  however,  different  Inferences  might 
reasonably  be  drawn  by  reasonable  men  from 
undisputed  facts,  the  question  becomes  one 
for  the  jury.  B.  &  O.  Ry.  Co.  v.  Walborn. 
supra;  Indianapolis  v.  Mitchell,  supra.  A 
person  on  a  city  street  has  a  right  to  assume 
that  the  same  is  reasonably  safe  for  travel. 
Stevens  v.  City  of  Logansport,  76  Ind.  498; 
Noblesvllle  Gas  Co.  v.  Loehr,  124  Ind.  79.  24 
N.  B.  579.  A  person  walking  along  a  public 
street  is  bound  to  use  his  faculties  for  obser- 
vation In  an  ordinary  and  reasonable  way 
proportionate  to  the  dangers  to  be  apprehend- 
ed from  the  time,  place,  and  existing  con- 
ditions ;  but  he  Is  not  bound  to  keep  his  eyes 
constantly  upon  the  pavement  City  of  In- 
dianapolis v.  Mitchell,  supra ;  City  of  Bluff- 
ton  v.  McAfee,  23  Ind.  App.  112,  53  N.  & 
1058.  He  Is  not  required  to  make  an  active 
search  for  defects  (Lord  v.  Mobile,  113  Ala. 
860,  21  South.  360),  or  to  look  for  danger  at 
every  step  (Oummlngs  v.  New  Rochelle,  38 
App.  Dlv.  [N.  Y.]  583.  56  N.  T.  Supp.  701). 
lie  has  the  right  to  assume  that  the  public 
officers  have  done  their  duty,  unless  there  Is 
some  notice,  or  he  haa  some  knowledge  to 
put  him  on  his  guard.  Dickson  v.  Hollister, 
123  Pa.  421,  16  Atl.  484,  10  Am.  St  Rep.  533. 
He  Is  not,  as  a  matter  of  law,  guilty  of  neg- 
ligence, under  all  circumstances,  In  failing  to 
discover  even  an  open  defect  Barnes  v. 
Marcus,  96  Iowa,  675,  65  N.  W.  984. 

This  Is  especially  true  when  his  attention 
Is  diverted  by  some  sufficient  cause,  as  when 
he  steps  in  an  open  hatchway  while  looking 
at  other  objects  (Barstow  v.  Berlin,  84  Wis. 
357),  or  struck  bis  foot  on  a  misplaced  plank 
while  looking  at  a  runaway  (Weisenberg  v. 
Appleton,  26  Wis.  56,  7  Am.  Rep.  89);  or 
while  running  along  with  his  handa  In  his 
pockets  stumbled  over  a  projection  (Wilton  v. 
Flint  128  Mich.  156,  87  N.  W.  86) ;  or  while 
watching  children  at  play  stepped  Into  a 
hole  In  the  sidewalk  (Collins  v.  Janesvllle,  117 
Wis.  415,  94  N.  W.  809);  or  where,  upon 
hearing  a  whistle  that  startled  and  frightened 
her,  she  stumbled  over  a  loose  plank  (Graves 
v.  City  of  Battle  Creek.  95  Mich.  266.  54 
N.  W.  757,  19  L.  R.  A.  641,  35  Am.  St  Rep. 
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>61)  ;  or  where  one  was  accosted  by  a  friend 
ind  slipped  upon  a  hummock  of  Ice  (Kenyon 
r.  Mondovi,  96  Wis.  60,  73  N.  W.  314);  or 
vbere  one.  in  going  down  the  steps  of  a  res- 
aurant  and  on  reaching  the  pavement,  sud- 
Jenly  turned,  and  in  doing  so  stepped  Into  an 
opening  leading  into  a  basement  (City  of 
Chicago  v.  Babcock,  143  111.  358,  32  N.  E. 
271) ;  or  where  a  person  while  looking  at  a 
ferryboat  stepped  Into  a  hole  in  the  sidewalk 
(Woods  v.  Boston,  121  Mass.  337) ;  or  where 
a  lady,  on  leaving  her  home,  endeavored  to 
step  over  an  open  water  box  situated  Im- 
mediately In  front  of  her  doorstep,  and  which 
Bhe  knew  was  there,  stepped  Into  the  same 
(Mosheuvel  v.  District  of  Columbia,  supra). 
In  all  these  cases  It  was  held  that  whether 
the  party  Injured  was  exercising  due  care 
was  a  question  of  fact  for  the  jury.    So  In 
the  case  before  us,  on  the  facts  here  shown, 
whether  appellee  under  all  the  circumstances 
of  the  case  was  exercising  the  care  of  an 
ordinarily  prudent  person  Is-  a  question  upon 
which  reasonable  men  might  differ,  and,  this 
being  true,  It  was  a  question  to  be  determined 
by  the  jury,  and  their  decision  is  binding 
upon  us.  It  is  urged  that  appellee  had  knowl- 
edge of  the  defect,  and  hence  was  charged 
with  greater  care  than  If  she  had  no  such 
knowledge.    She  testified  that  she  saw  and 
noticed  the  defect  six  weeks  before  the  ac- 
cident, but  that  she  did  not  know  of  the  de- 
fect at  the  time  of  the  accident.    As  was 
said  In  City  of  Bluff  ton  v.  McAfee,  supra: 
"Whether  appellee,  at  the  time  of  the  Injury, 
knew  of  the  defect,  was  a  fact  for  the  Jury 
to  find,  and  they  say  she  did  not.  This  is  In 
no  sense  inconsistent  with  the  finding  that 
she  did  know  of  the  defect  when  she  passed 
by  it  a  month  before.     She  might  have 
known  of  it  a  month  before,  but  did  not  nec- 
essarily charge  her  with  knowledge  of  it 
when  Injured.  She  was  charged  with  no  duty 
with  reference  to  it,  and  the  question  was  not 
whether  she  had  at  some  prior  time  known  of 
It,  but  whether  she  knew  of  It  at  the  time 
of  the  Injury."    The  jury  expressly  found 
that  she  had  no  knowledge  of  the  defect  at 
the  time  of  the  accident   Our  decision  upon 
this  question  determines  the  questions  raised 
on  the  complaint  and  the  answers  to  the  in- 
terrogatories. 

Instruction  9,  given  by  the  court  upon  re- 
quest of  the  plaintiff,  was  as  follows :  "The 
court  Instructs  the  jury  that  a  traveler  on 
a  public  street  or  sidewalk  Is  held  to  the 
exercise  of  only  ordinary  care.  Slight  neg- 
ligence, which  Is  merely  a  want  of  extra- 
ordinary care,  will  not  defeat  a  recovery  for 
an  Injury  received  In  consequence  of  a  de- 
fect In  a  public  sidewalk,  provided  the  evi- 
dence shows  that  the  city  authorities  were 
guilty  of  negligence  In  permitting  the  defect 
to  exist,  and  that  the  traveler  was  Injured 
thereby,  unless  the  evidence  also  discloses 
that  the  Injured  person  was  not  using  or- 
dinary care  at  the  time  of  the  Injury."  It 
Is  urged  that  this  instruction  Is  erroneous, 


In  that  it  was  misleading  and  fixed  a  wrong 
standard  of  negligence,  and  with  this  con- 
tention we  must  agree.  It  Is  true  some  ju- 
risdictions have  recognized  degrees  of  neg- 
ligence. Coggs  v.  Bernard,  2  Lord  Raymond, 
909.  But  modern  authority,  as  a  rule,  has 
discarded  such  subtle  refinements.  Since 
negligence  has  reference  to  a  course  of  action 
that  must  vary  under  varying  circumstances, 
It  cannot  be  set  off  into  divisions  by  mathe- 
matical lines.  And  to  say  to  a  jury  that  a 
person  may  be  guilty  of  a  little  negligence, 
and  not  be  culpable,  is  removing  all  stand- 
ards for  its  guidance,  and  turns  it  loose  in 
the  fields  of  conjecture  and  caprice.  It  is 
true  the  jury  are  told  that  lack  of  the  ex- 
ercise of  ordinary  care  will  defeat  recovery ; 
but  what  Impression  docs  this  statement 
make  on  the  average  mind  when  coupled  with 
the  statement  previously  made,  that  "slight 
negligence  which  Is  merely  lack  of  extraordi- 
nary care"  will  not  defeat  recovery?  Where 
does  ordinary  care  end  and .  extraordinary 
care  begin?  What  is  the  difference  between 
negligence  and  slight  negligence?  A  refine- 
ment of  distinction  is  here  sought  that  would 
be  confusing  and  dangerous  to  recognize,  and 
our  courts  have  uniformly  failed  to  give  it 
sanction.  The  rule  of  action  as  clearly 
enunciated  and  adhered  to  by  our  courts  In 
cases  like  this  is  that  a  person  shall  exercise 
ordinary  and  reasonable  care.  What  is  such 
care  Is  governed  and  measured  by  the  facts 
and  circumstances  of  the  particular  case. 
Lake  Erie,  ete,  Ry.  Co.  v.  Ford  (Ind.)  78  N: 
E.  969,  where  the  court  say :  "There  has  been 
much  discussion  In  the  books  concerning  the 
correctness  of  the  old  doctrine  as  to  degrees 
of  negligence.  *  *  *  While  we  apprehend 
that  the  adverse  opinions  which  have  been 
expressed  concerning  such  doctrine  were  not 
intended  to  be  understood  as  militating 
against  the  view  that  the  legal  standard  of 
care  is  not  the  same  in  all  relations,  or  to 
discountenance  the  practice  of  charging  the 
Jury  in  terms  that  indicate  the  extent  of  care 
required  as  great,  ordinary,  or  slight,  *  •  * 
yet  the  point  which  we  wish  to  enforce  now  is 
that  In  all  cases  negligence  consists  simply 
in  a  failure  to  measure  up  to  the  legal  stand- 
ard of  care.  *  •  •  The  veiy  statement  of 
the  general  rule  that  reasonable  care  must  de- 
pend upon  the  circumstances  of  each  partic- 
ular case.  It  is,  however.  Inaccurate  to  say, 
as  many  of  the  cases  do,  that  the  degree  of 
care  varies  with  the  particular  circumstances. 
It  Is  only  reasonable  care  that  Is  required  In 
any  case ;  but  the  greater  the  danger,  or  the 
more  likely  the  communication  of  fire  and  the 
Ignition  of  property  of  others,  the  more  pre- 
cautions and  the  closer  vigilance  reasonable 
care  requires."  If  the  plaintiff  has  exercised 
such  care,  he  is  held  to  be  free  from  negli- 
gence In  any  degree.  If-  he  has  failed  to  ex- 
ercise such  care  In  any  particular,  he  is  held 
to  be  guilty  of  negligence,  and  cannot  recov- 
er; but  he  cannot  be  held  to  have  exercised 
such  care,  and  also  be  guilty  of  even  slight 
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negligence.  Tbe  one  to  absolute  denial  of  the 
other. 

Practically  the  only  question  In  this  case 
was  whether  appellee  was  negligent  at  the 
time  of  the  Injury.  The  evidence  on  this 
point  presents  facts  which  we  hare  determin- 
ed Involve  doubts  sufficient  to  make  It  a  ques- 
tion for  the  Jury ;  but  such  submission  should 
be  made  with  very  clear  Instructions  as  to 
the  rights  and  duties  of  the  parties.  The  In- 
struction In  question  is  not  clear,  and  recog- 
nises a  distinction  In  negligence  not  sanc- 
tioned by  our  authorities,  and  was  therefore 
reversible  error,  as  was  said  In  Lake  Erie, 
ete,  Ry.  Co.  v.  Ford,  supra:  "The  vlclousness 
of  the  Instruction  In  question  lies  in  Its  ten- 
dency to  lead  the  Jury  to  Infer  that  the  legal 
standard  of  ordinary  care  was  raised  by  the 
circumstances  recited,  thus  making  possible 
the  inferences  that  a  great  bat  undefined  ex- 
tent of  care  was  required,  whereas  all  that 
the  law  exacted  was  the  ordinary  care  which 
the  situation  demanded,  or  such  care  as  it 
to  to  be  assumed  that  an  ordinarily  prudent 
man  would  exercise  hi  the  circumstances, 
were  the  risk  his  own."  The  quotation  is  ap- 
plicable, except  the  apparent  purport  of  In- 
struction 9  was  to  lower,  Instead  of  raise,  the 
standard  of  care  required,  and  to  make  dis- 
tinctions In  degree  of  negligence. 

For  error  In  this  Instruction,  cause  re- 
versed, with  instructions  to  grant  a  new  trial. 


(40  Ind.  App.  M9) 

YANTHIS  et  al  v.  KEMP  et  al.   (No.  6,690.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec.  12,  1907.) 

ArPXAtr— Tnnc  of  Taking— Bonds—  Waiver. 

An  appeal  was  granted  in  tbe  March  term 
of  court  on  condition  that  an  appeal  bond  with 
sureties  be  filed  within  30  days.  The  bond  was 
not  filed  until  the  April  term,  though  within 
the  time  designated,  and  the  transcript  was  filed 
as  a  term  time  appeal.  The  appellees  were 
present  when  tbe  court  rendered  judgment  and 
when  the  appeal  was  granted.  Held  that,  though 
it  was  necessary  to  approve  the  bond  in  term 
time  to  render  the  appeal  a  term  time  appeal, 
appellees,  not  having  made  any  objection  to  the 
order  granting  the  appeal,  would  be  deemed 
to  have  waived  the  approval  of  the  bond  in  term 
time,  and  the  appeal  would  be  considered  a 
term  time  appeal,  and  not  a  vacation  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  if  2090-2092.] 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Henry  0.  Allen,  Judge. 

Action  by  George  Yanthls  and  others 
against  William  Kemp  and  others.  From 
a  Judgment  sustaining  a  demurrer  to  the 
complaint,  plaintiffs  appeal.  Motion  to  dis- 
miss appeal  overruled. 

Franklin  McCray,  for  appellants.  Win. 
H.  Agborn,  for  appellees. 

COMSTOCK,  J.  Action  for  the  possession 
of  real  estate.  The  trial  court  sustained  a 
demurrer  to  the  complaint,  and  rendered 
Judgment  In  favor  of  appellees  for  costs. 

Appellees  appear  specially,  and  move  to 
1  Rehearing  denied,  84  N.  B.  156.  Superseded 


dismiss  the  appeal  for  the  reason  as  stated 
In  motion,  that  it  Is  a  vacation  appeal,  and 
no  notice  has  been  given  to  tbe  appellees 
or  any  steps  taken  to  bring  them  Into  court; 
although  more  than  ninety  days  have  ex- 
pired since  the  filing  of  the  transcript-  Judg- 
ment was  rendered  on  the  21st  day  of  March 
which  was  the  sixteenth  day  of  the  March 
term,  1907,  of  the  Marlon  circuit  court.  On 
tbe  same  day  an  appeal  was  prayed  and 
granted  on  the  condition  that  he  file  an  ap- 
peal bond  In  the  sum  of  $200  within  SO  days, 
with  surety  to  be  approved  by  the  court 
On  the  11th  day  of  April,  1907,  which  was 
the  tenth  day  of  the  April  term  of  said 
court,  an  appeal  bond  was  filed  In  the  sum 
of  $200  and  approved  by  the  court.  Tbe 
transcript  was  filed  May  8,  1907.    To  per- 
fect a  term  time  appeal,  an  appeal  must  be 
prayed  and  granted,  and  the  penalty  of  the 
bond  must  he  fixed  and  the  surety  named 
during  the  term  at  which  the  Judgment  was 
rendered.  The  record  discloses  that  appellees 
were  present  when  the  court  rendered  Judg- 
ment and  when  the  appeal  was  granted,  con- 
ditioned upon  the  filing  of  a  bond  within  the 
time  named  to  be  approved  by  the  court 
No  objection  was  made  to  tbe  order.  Aa 
appeal  bond  Is  for  the  benefit  of  the  appel- 
lee. Tbe  bond  was  filed  and  approved  by  tbe 
court  within  the  time  designated,  and  tbe 
transcript  filed  as  a  term  time  appeal.  It 
may  be  reasonably  concluded  that  appellee 
waived  the  naming  of  the  surety  during  the 
term  at  which  Judgment  was  rendered  Bu- 
chanan v.  Mllllgan,  125  Ind.  332.  25  N.  E. 
849;  Price  v.  Huddleston,  86  Ind.  450,  75  N. 
E.  972. 

This  case  Is  distinguished  from  Kellogg  v. 
Rldgely  et  al.  (No.  6176,  decided  by  this 
court  October  13,  1907)  81  N.  E.  1158.  In 
the  case  last  named  the  record  does  not  dis- 
close that  the  surety  on  any  bond  was  ap- 
proved by  the  court 

Motion  to  dismiss  appeal  overruled. 


FARRA  v.  BRAMAN  et  al.   (No.  5,954.)* 

(Appellate  Court  of  Indiana.  Division  No.  L 
Nov.  21,  1905.) 

1.  Insurance — Mutual  Benefit  Societies— 
Contract— What  Constitutes— By-Laws. 

The  by-laws  of  a  mutual  benefit  society  en- 
ter into  and  become  a  part  of  tbe  contract  be- 
tween the  society  and  the  Insured. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  9f  185<  1855.] 

2.  Same— Rights  or  Bencticiarixs — Vested 
Interest — Expectancy. 

The  beneficiary  of  a  benefit  policy  does 
not  take  a  vested  interest  at  the  time  of  the 
making  of  the  contract  but  merely  an  expec- 
tancy. 

f  Ed.  Note.— For  cases  in  point  see  Cent  Dir. 
vol.  28,  Insurance,  f  1949.] 

3.  Same. 

A  member  of  a  benefit  society  designate! 
in  his  application  his  wife,  E.,  as  the  beneficiary 
of  the  fund.  Held  that  after  the  parti-a  were 
divorced,  E.  could  not  be  considered  as  the  sift 

by  opinion  In  Supreme  Court,  88  N.  E.  843. 
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»f  the  member  at  the  time  of  his  death,  nor  was 
she  his  widow. 

[EkL  Note.— Por  cases  in  point,  see  Cent.  Dig. 
vol  28,  Insurance,  if  1948,  1968.] 

4.  Samb— Designation  or  Bbneticiabies. 

Where  a  contract  of  benefit  insurance  p re- 
rides  that  the  benefit  fund  is  payable,  in  event 
of  death,  to  persons  of  a  particular  class,  a 
beneficiary  who  claims  the  fund  must,  in  the 
absence  of  a  valid  designation,  establish  the 
fact  of  membership  in  such  class  at  the  time 
of  the  insured's  death:  and  hence,  to  make  a 
designation  available  after  the  death  of  insured, 
there  must  have  existed  such  relation  between 
the  beneficiary  and  the  member  at  the  time  of 
the  tatter's  death  as  is  contemplated  by  the 
agreement  and  the  laws  and  by-laws  of  the  order. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  28,  Insurance,  §§  1929,  1930.] 

6.  Same— Transfer  or  Interest  in  Certifi- 
cate— Equitable  Assignment. 

Where  a  member  of  a  benefit  society  as- 
signed all  his  right  and  interest  in  and  to  his 
certificate  to  plaintiff,  delivering  the  certificate 
to  plaintiff,  and  performed  all  things  within  his 
power  to  have  the  transfer  made,  the  transfer 
constituted  an  equitable  assignment  enforceable 
in  equity,  even  though  the  member  did  not  com- 
ply strictly  with  the  rules  of  the  society. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  ii  1873-1870.] 

6.  Same. 

A  rule  of  a  benefit  society  providing  the 
order  in  which  relatives  of  the  member  shall  take 
the  fund  if  the  designated  beneficiary  be  not 
living  at  the  death  of  the  member  has  no  appli- 
cation where  the  person  named  as  beneficiary  is 
totally  incapacitated  from  taking  the  fund. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
VOL  28,  Insurance,  |  1975.J 

Appeal  from  Superior  Court,  Allen  County ; 
John  Morris,  Jr.,  Special  Judge. 

Action  by  Ada  A.  Farra  against  Eva  J. 
Braman  and  another.  From  a  Judgment 
sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.  Reversed. 

W.  &  E.  Leonard,  for  appellant  Vesey  & 
Vesey  and  Heaton  &  Yaple,  for  appellees. 

WATSON,  J.  Appellant  formerly  Ada  A. 
Beld,  widow  of  John  F.  Reid,  brought  an 
action  against  Eva  J.  Reid,  now  Eva  J. 
Braman,  the  divorced  wife  of  said  John  F. 
Beld,  and  the  Pennsylvania  Company,  to  re- 
cover $500  alleged  to  be  due  said  appellant 
upon  a  benefit  certificate  Issued  by  the  Volun- 
tary Relief  Department  of  the  Pennsylvania 
Lines  West  of  Pittsburgh  to  decedent  It 
was  asked  that  Eva  J.  Reid  be  required  to 
set  up  any  claim  she  might  have  to  said 
fund  or  be  forever  barred.  Said  Eva  J.  Reid 
was  notified  by  publication  because  she  was 
a  nonresident  and  her  place  of  residence  un- 
known. The  answer  of  the  Pennsylvania 
Company  admitted  its  liability  for  the 
amount  evidenced  by  the  certificate,  and  re- 
quested that  it  be  allowed  to  pay  the  same 
into  court,  and  be  relieved  from  all  liability 
thereon  until  the  proper  beneficiary  was  de- 
termined. The  court  granted  the  prayer  of 
said  company,  and  decreed  that  said  Eva  J. 
Reid  had  no  claim  to  said  fund.  On  July  11, 
1906,  said  Eva  J.  Braman  filed  an  application 
to  open  the  above  Judgment   She  also  filed 


an  answer  of  general  denial  to  the  first  and 
second  paragraphs  of  the  complaint  and  filed 
a  cross-complaint  against  appellant  and  code- 
fendant  the  Pennsylvania  Company.  The 
judgment  was  opened,  and  appellant  filed  an 
additional  third  paragraph  to  the  complaint 
On  September  11,  1905,  appellant,  as  the  ad- 
ministratrix of  the  estate  of  John  F.  Reid, 
filed  a  cross-complaint  against  said  Eva  J. 
Reid  and  the  Pennsylvania  Company.  Ap- 
pellee demurred  to  each  paragraph  of  the 
complaint  and  to  the  cross-complaint  of  the 
administratrix.  Appellant  then  dismissed 
the  first  paragraph  of  the  complaint  and 
the  cross-complaint,  filed  as  administratrix, 
and  demurred  to  the  cross-complaint  of  ap- 
pellee. The  court  overruled  the  demurrer  to 
the  cross-complaint  and  sustained  the  de- 
murrer to  the  complaint  Appeal  was  token 
on  the  latter  ruling. 

The  following  are  substantially  the  facts 
set  out  in  the  second  paragraph  of  the  com- 
plaint The  Pennsylvania  Company,  a  cor- 
poration organized  under  the  laws  of  the 
state  of  Pennsylvania  for  the  primary  pur- 
pose of  owning  and  operating  railroads, 
operates  in  connection  therewith  a  relief  de- 
partment known  as  the  "Voluntary  Relief 
Department  of  the  Pennsylvania  Lines  West 
of  Pittsburgh."  This  relief  department  Is 
conducted  on  the  lines  of  a  mutual  benefit 
society.  It  embraces  a  large  number  of  lines 
of  railroads,  Including  the  line  formerly 
known  as  the  "Pittsburgh,  Ft  Wayne  &  Chi- 
cago Railroad,"  which  runs  through  the  city 
of  Ft  Wayne.  The  object  of  said  relief  de- 
partment as  shown  by  the  book  of  rules. 
Is  to  establish  and  manage  a  fund,  known 
as  the  "Relief  Fund,"  to  pay  accident  or  sick- 
ness benefits  to  the  members,  and.  In  the 
event  of  death,  to  pay  such  fund  to  the  rela- 
tives and  those  dependent  upon  the  Insur- 
ed, or  to  the  beneficiaries  specified  In  the  ap- 
plication, who  must  be  dependent  upon  sucb 
member.  The  complaint  then  sets  out  the 
manner  of  accumulating  said  fund,  the  meth- 
od of  management  and  the  qualifications 
for  membership.  John  F.  Reid  became  a 
member  on  June  1,"  1809.  At  that  time  he 
was  the  husband  of  appellee,  and  named  her 
as  the  beneficiary,  but  he  so  named  her  as 
his  beneficiary  because  she  was  at  that  time 
his  wife,  and  was  dependent  upon  him.  The 
fund  was  payable  only  to  relatives  or  others 
dependent  upon  the  Insured.  On  October  17, 
1899,  after  becoming  a  member  of  said  relief 
department,  John  F.  Reid  was  granted  an 
absolute  divorce  from  appellee,  and  on  Octo- 
ber 17,  1901,  was  Intermarried  with  appel- 
lant, who  Is  now  his  widow.  Subsequently 
to  said  marriage  decedent  requested  the  local 
agent  of  said  association  to  change  the  name 
of  the  beneficiary  first  named  in  the  applica- 
tion, to  wit  Eva  J.  Reid,  and  substitute 
therein  the  name  of  Ada  A.  Reid,  and  "thn 
said  John  F.  Reid,  at  said  time,  did  and 
performed  all  things  that  he  could  do  and 
perform  in  an  effort  to  have  the  name  of  this 
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plaintiff  substituted  in  lien  and  instead  of  the 
beneficiary  first  named  in  said  application, 
but  that,  owing  to  the  neglect  and  failure  of 
the  said  agent  of  said  association,  the  name 
of  this  plaintiff  (appellant)  was  not  actually 
substituted  as  the  beneficiary  in  place  of  the 
name  of  Eva  J.  Reid,  bat  that  the  said  John 
F.  Reid  did  all  that  he  could  do  and  all  that 
was  In  his  power  to  consummate  the  same." 
On  October  15,  1002,  said  John  F.  Reid  was 
accidentally  killed.  He  was  at  that  time  a 
member  in  good  standing  of  'said  Relief  De- 
partment The  accident  occurred  before  the 
actual  substitution  of  appellant's  name  as 
beneficiary,  but  was  not  due  to  his  failure 
to  do  all  things  necessary  to  effect  such  sub- 
stitution. Proof  of  loss  was  made  and  the 
company  notified.  Appellant  demanded  pay- 
ment of  the  $500,  the  amount  of  the  policy, 
but  said  company  refused  to  pay  the  same. 
Appellee  was  joined  because  she  claimed  to 
have  an  interest  in  said  fund,  that  such  claim 
is  void,  and  the  joinder  was  in  order  that 
she  might  set  up  any  claim  she  might  have. 
Appellant  prayed  that  she  be  declared  the 
real  beneficiary,  that  she  have  judgment 
against  said  company  for  $500,  and  that  Eva 
J.  Reid  be  required  to  set  up  any  claim  she 
might  have  or  be  forever  barred. 

The  third  paragraph  of  the  complaint  re- 
peats substantially  the  same  facts  as  above, 
but,  In  addition,  set  out  the  following  aver- 
ments: The  member  may,  by  the  rules,  sub- 
stitute another  person  as  beneficiary  without 
the  knowledge  or  consent  of  the  person  first 
uamed.  The  absolute  divorce  was  granted  on 
the  ground  of  adultery  by  said  Eva  J.  Reid. 
The  decree  gave  the  husband  the  custody  of 
their  only  child,  and  refused  her  any  alimony 
or  support.  Said  husband  never  supported 
her  in  any  manner  thereafter,  and  the  decree 
of  divorce  is  still  In  full  force.  Said  Eva  J. 
Held  thus  ceased  to  be  a  member  of  the  class 
for  whose  benefit  the  fund  was  payable. 
Said  decedent  never  gave  said  company  any 
reason  for  continuing  her  as  beneficiary,  nor 
did  said  company  ever  know  of,  approve,  or 
ratify  said  continuance.  Immediately  after 
the  marriage  of  decedent  with  appellant,  he 
assigned  to  her  all  his  Interest  In  said  certifi- 
cate, and  all  bis  right  to  participate  In  said 
relief  fund  to  the  extent  of  $500.  He  de- 
livered to  her  the  book  of  rules  and  the  cer- 
tificate, which  she  has  since  had  continuously 
In  her  possession.  At  that  time  he  Informed 
her  that  the  insurance  was  her  property  in 
case  anything  happened ;  that  she  should  keep 
said  certificate  carefully,  and  draw  the  mon- 
ey In  event  of  his  death.  At  the  time  of  de- 
livering to  appellant  said  certificate  and  book 
of  rules,  he  assured  her  that  it  was  for  the 
purpose  of  vesting  In  her  the  absolute  title 
to  the  same.  She  accepted  the  assignment 
and  thereafter  paid  all  assessments  on  said 
certificate,  said  assessments  being  in  the  sum 
of  $35. 

The  following  regulations  of  the  Relief  De- 
partment, made  part  of  the  complaint,  are 


essential  to  the  consideration  of  the  question 
Involved: 

"(3)  The  object  of  this  department  Is  the 
establishment  and  management  of  a  fund 
to  be  known  as  a  'Relief  Fund'  for  the  pay- 
ment of  definite  amounts  to  employes  con- 
tributing to  the  fund,  who  under  the  regula- 
tions shall  be  entitled  thereto,  when  they  axe 
disabled  by  accident  or  sickness,  and  fa 
event  of  their  death,  to  the  relatives  or  other 
beneficiaries  specified  in  the  applications  of 
such  employes." 

"(28)  An  applicant  may,  in  his  application 
or  subsequently,  designate  a  beneficiary,  to 
receive  his  death  benefit  other  than  relatives 
entitled  to  recover  the  amount  payable  in  the 
event  of  the  death  of  the  applicant,  on  giv- 
ing good  and  sufficient  reasons  for  such 
designation. 

"(29)  Benefit  payable  on  account  of  the 
death  of  a  member,  shall  be  payable  only  to 
the  beneficiary  or  beneficiaries  designated  In 
his  application  to  receive  the  same,  If  living 
at  the  death  of  said  member.  If  the  designat- 
ed beneficiary  shall  not  be  living  at  the  death 
of  said  member,  then  the  benefit  shall  be  pay- 
able to  the  wife  (or  husband),  or  in  the  event 
of  the  applicant  at  death  having  no  wife  (or 
husband)  living,  then  to  the  children  of  the 
member  collectively,  each  to  be  entitled  to  an 
equal  share,  including,  as  entitled  to  the 
parent's  share,  the  issue  of  any  deceased 
child,  or,  if  there  be  no  children  or  such  issue 
living,  then  to  the  father  and  mother  of  the 
deceased  member  Jointly,  or  the  survivor,  or 
if  neither  of  these  be  living  then  to  the  next 
of  kin  If  there  be  any  such,  payment  In  be- 
half of  such  next  of  kin  to  be  made  to  the 
legal  representatives  of  the  deceased  member. 
If  there  be  no  relatives  living,  the  bene- 
fits otherwise  payable  shall  lapse,  and  the 
amount  thereof  shall  remain  as  part  of  the 
Relief  Fund,  without  claim  for  the  same, 
and  the  necessary  funeral  expenses  and  prop- 
er expenses  Incident  to  the  disability  and 
death  of  the  deceased  member,  shall,  In  such 
case,  be  paid  from  the  fund." 

The  application  provided  that  the  "death 
benefit  shall  be  payable  to  my  wife,  Eva  J. 
Reid,  of  Fort  Wayne,  Indiana,  or  to  such  oth- 
er person  or  persons  as  I  shall  subsequently 
duly  designate  In  writing,  In  substitution 
therefor,  with  the  approval  of  the  superintend- 
ent of  the  relief  department,  if  living  at  the 
time  of  my  death,  and  not  withdrawn  as  my 
beneficiary;  otherwise,"  etc.,  in  the  order  des- 
ignated in  rule  29.  It  is  a  fundamental  rule 
of  law  that  the  by-laws  of  mutual  benefit  so- 
cieties enter  into  and  become  a  part  of  the 
contract  between  the  insuring  society  and  the 
insured.  Nye  v.  Grand  Lodge  A.  O.  D.  W, 
9  Ind.  App.  131,  148,  149,  36  N.  E.  429;  Su- 
preme Lodge  K.  of  P.  v.  Knight,  117  Ind.  489, 
490,  20  N.  E  479,  3  L.  R.  A.  409;  Holland  v. 
Taylor,  111  Ind.  121,  125,  12  N.  E.  116.  It  is 
also  well  settled  that  the  beneficiary  of  a 
benefit  policy  does  not  take  a  vested  interest 
at  the  time  of  the  making  of  the  contract,  bat 
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merely  an  expectancy.  Carter  v.  Carter,  85 
Ind.  App.  73,  72  N.  E.  187;  Banyan  v.  Reed, 
34  lad.  App.  205,  70  N.  E.  1002;  Nye  v.  Grand 
Lodge,  supra;  Masonic,  etc.,  Ass'n  v.  Burk- 
hardt,  110  Ind.  180,  10  N.  B.  70,  11  N.  EL  440; 
Gentry  v.  Supreme  Lodge  E.  of  H.  (C.  C.)  28 
Fed.  718;  Hellenberg  v.  Independent  Order 
of  B'nai  Berith,  04  N.  Y.  580,  585;  Sabln  v. 
Phlnney,  134  N.  Y.  423,  423,  81  N.  B.  1087,  30 
Am.  St  Rep.  0S1;  Masonic,  etc.,  Ass' a  v. 
Bunch,  100  Mo.  560,  570,  10  S.  W.  25;  Benton 
v.  Brotherhood  of  R.  R.  Brakemen,  146  111. 
570,  574,  34  N.  E.  030;  Niblack,  Accident  In- 
surance St  Benefit  Societies  (2d  Ed.)  §  212. 

The  question  Involved  in  this  case  is  as  to 
the  effect  of  the  divorce  of  the  beneficiary 
designated  In  the  application  as  "my  wife, 
Eva  J.  Reld."  The  rights  of  the  parties  de- 
pend upon  the  contract  entered  Into,  and  such 
rights  must  be  determined  by  an  interpreta- 
tion of  said  contract  The  decision  must  rest 
of  course,  upon  this  particular  contract  The 
authorities  are  numerous  and  seemingly  in 
great  conflict  but  there  are  grounds  for  val- 
id distinctions.  In  cases  where  the  contract 
provides  that  the  designated  beneficiary  must 
be  of  a  particular  class  it  has  been  held  that 
if  the  person  so  designated  is  a  member  of 
the  required  class  at  the  time  of  such  desig- 
nation, the  fact  of  a  subsequent  divorce  will 
not  in  the  absence  of  a  sufficient  designation 
of  some  other  capable  beneficiary,  bar  the 
right  of  such  beneficiary  to  recover  the  amount 
of  the  policy.  Brown  v.  Grand  Lodge  A.  O.  U. 
W.,  208  Pa.  101, 57  AtL  176;  Overhiser  v.  Over- 
hiser,  14  Colo.  App.  1,  50  Pac  75;  Courtols  v. 
Grand  Lodge  A.  O.  D.  W.,  135  Cal.  552,  67 
Pac.  070,  87  Am.  St  Rep.  187.  A  divorced 
wife  could  not  by  any  construction  be  desig- 
nated as  "the  wife"  of  the  member  at  the 
time  of  bis  death,  nor  is  she  the  widow  of 
the  deceased.  Fletcher  v.  Monroe,  145  Ind. 
56,  43  N.  E.  1058;  Blllan  v.  Hercklebrath,  28 
Ind.  71;  Smith  v.  Smith,  85  Ind.  App.  610,  14 
X.  E.  J 006.  But  where  the  contract  provides 
that  the  benefit  fund  is  payable,  In  event  of 
death,  to  persons  of  a  particular  class,  a 
beneficiary  who  claims  such  fund  must  in 
absence  of  a  valid  designation,  establish  the 
fact  of  membership  in  such  class  at  the  time 
of  the  death  of  the  insured.  Therefore,  to 
make  a  designation  available  after  the  death 
of  the  insured,  there  must  have  existed  such 
relation  between  the  beneficiary  and  the  mem- 
ber at  the  time  of  the  death  of  the  member 
as  is  contemplated  by  the  agreement  and  the 
laws  and  by-laws  of  the  order.  Order,  etc., 
v.  Koster,  55  Mo.  App.  180;  Schonfleld  v. 
Turner,  75  Tex.  324,  12  S.  W.  626,  7  L.  R.  A. 
189;  Tyler  v.  Odd  FellowB,  eta,  Ass'n,  145 
Mass.  134, 13  N.  E.  360;  Niblack,  Accident  In- 
surance &  Benefit  Societies  (2d  Ed.)  §  164. 

The  second  paragraph  of  the  complaint  al- 
leges that  decedent  assigned  to  appellant  all 
his  Tight  and  interest  In  and  to  said  certifi- 
cate and  delivered  the  same  to  her;  that  he 
performed  all  things  within  his  power  to 
have  said  transfer  made.  It  may  be  that  he 
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did  not  strictly  comply  with  the  rules  of 
8a  id  Relief  Department  prescribed  by  the  by- 
laws thereof,  but  such  a  transfer  as  herein  al- 
leged should  be  regarded  and  Is  an  equi- 
table assignment  and  enforceable  in  equity. 
State  ex  rel.  Wright  Adm'r,  v.  Tomllnson  et 
al.,  16  Ind.  App.  662,  45  N.  E.  1116,  50  Am. 
St  Rep.  335.  Nor  Is  the  latter  proposition 
contrary  to  reason.  Under  such  a  provision, 
the  parties  manifestly  contemplate  their  re- 
lationship at  the  happening  of  the  contingen- 
cy—i.  e.,  the  death  of  the  Insured — upon 
which  the  fund  becomes  payable,  and  words 
in  the  contract  indicating  the  beneficiary  as 
oue  of  that  class  are  only  descriptive  and  In- 
dicate the  relationship  which,  if  existing  at 
the  time  the  right  to  the  benefit  fund  vests, 
will  permit  the  recovery  of  such  fund.  Or- 
der, etc.,  v.  Koster,  supra.  In  the  case  at  bar 
the  purpose  of  the  society,  as  set  forth  in  the 
by-laws,  Is,  In  the  event  of  the  death  of  the 
insured,  to  pay  the  benefit  fund  to  the  rela- 
tives or  other  beneficiaries  specified  in  the 
application.  The  word  "or"  is  evidently  used 
in  the  disjunctive  sense,  for  the  application 
blank  signed  by  the  Insured  specifically  pro- 
vides that  a  beneficiary,  other  than  a  relative, 
can  be  appointed  only  on  giving  good  and  suf- 
ficient reasons.  Appellee  was  designated  in 
said  application  as  "my  wife."  No  reasons 
were  given  for  making  her  the  beneficiary 
apart  from  the  fact  that  she  bore  such  rela- 
tionship to  the  insured.  But  at  the  death 
of  said  John  F.  Reid,  she  did  not  by  reason 
of  the  divorce,  sustain  such  relationship  to 
him.  Not  under  the  most  liberal  interpreta- 
tion of  the  word  relative  can  she  be  said  to 
be  a  member  of  such  class.  Rule  20  provides 
the  order  in  which  the  relatives  shall  take 
said  fund  if  the  designated  beneficiary  shall 
not  be  living  at  the  death  of  the  member. 
The  fact  that  the  individual  named  as  bene- 
ficiary was  alive  at  the  death  of  the  insured 
does  not  affect  what  has  previously  been 
said,  for  In  Interpreting  the  contract  as  a 
whole  it  must  be  assumed  that  said  rule  ap- 
plies only  where  such  beneficiary  is  one  capa- 
ble of  taking  under*  the  terms  of  the  contract 
This  regulation  has  no  application  where  the 
person  named  as  the  beneficiary  is  totally  in- 
capacitated from  taking  said  fund.  Any  oth- 
er construction  would  render  the  terms  of  the 
contract  contradictory  and  inconsistent  with 
reason. 

The  averments  of  the  second  paragraph  of 
the  complaint  are  sufficient  to  constitute  a 
cause  of  action,  and  the  court  below  erred  In 
sustaining  the  demurrer  to  the  complaint 

Judgment  reversed. 


(40  Ind.  App.  661) 

BRANDT  v.  HALL  et  al.   (No.  5.076.) 

(Appellate  Court  of  Indiana.    Dec.  13,  1007.) 

1.  Jttdomknt  —  Parties — Joindbb — Joint  and 
Several  Liability. 

Burns*  Ann.  St.  1001,  8  577,  authorizes 
judgment  against  one  or  more  of  several  de- 
fendants.  Section  578  declares  that  in  a  suit 
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against  several  defendants  the  court  may  in  its 
discretion  render  judgment  against  one  or  more 
of  them,  leaving  the  action  to  proceed  against 
the  others,  whenever  a  separate  judgment  is 
proper,  and  section  579  provides  that,  though  all 
the  defendants  have  been  summoned,  judgment 
may  be  rendered  against  any  of  them  severally 
if  plaintiff  would  be  entitled  to  judgment  against 
such  defendants  if  the  action  had  been  brought 
against  them  alone.  Held  that,  where  plaintiff 
sued  more  than  one  defendant  on  a  contract,  he 
was  entitled  to  judgment  against  the  one  against 
whom  he  proved  a  cause  of  action,  though  the 
complaint  alleged  only  a  joint  liability. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  80,  Judgment,  §  416.] 

2.  Partnership  —  Contracts  —  Natube  and 
Form. 

Contracts  with  partners  are  joint. 
8.  Plkadino — Issues — Matters  to  be  Prov- 

In  an  action  to  recover  usury,  an  allegation 
that  an  investment  company  from  whom  the 
loan  had  been  originally  procured  had  sold  and 
transferred  the  assignment  of  plaintiff's  wages 
to  defendant,  "who  claimed  to  succeed  to  the 
business  of  the  investment  company,"  was  a 
mere  recital,  and  not  a  direct  allegation  that 
defendant  succeeded  to  the  general  business  of 
such  investment  company,  so  as  to  require  plain- 
tiff to  prove  that  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  39,  Pleading,  §  1224.] 

4.  Appeal— New  TriaI/— Motion— Form— Re- 
view. 

Where  the  order  book  entry  of  a  motion 
for  a  new  trial  showed  that  it  was  filed  as  a 
part  of  the  proceedings  in  the  cause,  and  was 
so  acted  on  by  the  court,  and  no  motion  to 
strike  was  made  on  the  ground  that  only  one 
of  the  defendants  was  named  in  the  caption,  re- 
view of  the  order  overruling  the  motion  would 
not  be  refused  for  that  reason  on  appeal. 

5.  Usury— Assignment  of  Wages. 

Plaintiff  borrowed  $40  from  an  investment 
company,  receiving  only  $36  in  fact,  agreeing 
to  pay  interest  at  the  rate  of  10  per  cent,  a 
month,  and  assigned  his  monthly  wages  as  secur- 
ity. He  continued  to  pay  $4  a  month  for  several 
months,  when  the  investment  company  assigned 
the  contract  to  defendants,  who  continued  to 
take  monthly  assignments  of  plaintiff's  wages 
until  he  had  paid  in  all  $70  usurious  interest. 
Defendants  claimed  that  the  transaction  was  not 
a  loan,  but  a  purchase  of  plaintiff's  time  at  a 
discount.  Held,  that  the  transaction  was  a  mere 
cover  for  usury,  and  that  defendants  were  only 
entitled  to  the  original  amount  of  the  loan,  with 
interest  at  the  legal  rate.  . 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  47,  Usury.  §§  31,  32.] 

6.  Appeal— Review  of  Evidence. 

Where  all  the  material  facts  are  established 
by  evidence,  which  is  not  conflicting,  the  Ap- 
pellate Court  will  weigh  the  evidence  and  give 
it  such  effect  as  in  its  judgment  should  have 
been  given  by  the  trial  court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  3,  Appeal  and  Error,  61  3928-3934.] 

Appeal  from  Circuit  Court,  Steuben  Coun- 
ty; Emmett  A.  Bratton,  Judge. 

Action  by  Henry  Brandt  against  Frank  A. 
Hall  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Reversed,  -with 
instructions. 

P.  V.  Hoffman  and  E.  M.  McKennon,  for 
appellant  Mountz  &  Brinkerhoff  and  Brown 
&  Carlin,  for  appellees. 

MYERS,  J.  This  was  an  action  by  appel- 
lant to  recover  from  appellees  a  sum  of  mon- 


ey alleged  to  have  been  paid  by  the  former 
to  the  latter  as  usurious  interest.  The  com- 
plaint Is  In  one  paragraph,  and  alleges.  In 
substance,  that  appellees  were  partners;  that 
appellant  in  August,  1902,  while  in  the  em- 
ploy of  the  Baltimore  &  Ohio  Railroad  Com- 
pany, borrowed  $40  from  the  Garrett  Invest- 
ment Company,  which  company  took  from 
appellant  an  assignment  of  his  monthly  wag- 
es, and  exacted  and  received  usurious  inter- 
est at  the  rate  of  10  per  cent  a  month,  which 
he  paid  until  July,  1903;  that  the  usurious  in- 
terest paid  by  appellant  on  account  of  said 
loan,  and  $10  by  him  paid  on  the  principal, 
more  than  paid  said  principal  and  legal  in- 
terest thereon;  that  said  company,  instead  of 
surrendering  the  assignment  of  wages  to 
appellant,  sold  and  transferred  the  same  to 
appellees,  "who  claimed  to  succeed  to  the 
business  of  the  Garrett  Investment  Com- 
pany"; that  the  defendants  continued  to  ex- 
act and  receive  assignments  of  his  monthly 
wages  to  secure  said  loan  and  received  $4  a 
month  as  Interest  until  March,  1904;  that  the 
defendants  for  the  month  of  February,  1904. 
having  such  assignment  took  and  received 
out  of  said  money  the  said  principal  sum  of 
$40  originally  loaned,  together  with  Interest 
for  said  month";  that  appellees  and  their  as- 
signors have  thus  received  $70  usurious  in- 
terest which  they  unlawfully  hold,  etc^ 
wherefore,  etc.  This  complaint  was  answer- 
ed by  a  general  denial.  Trial  by  Jury.  Ver- 
dict for  defendants,  and,  over  appellant's  mo- 
tion for  a  new  trial,  judgment  was  rendered 
for  appellees. 

The  only  error  assigned  is  based  upon  the 
action  of  the  court  in  overruling  appellant's 
motion  for  a  new  trial.  The  reasons  assign- 
ed by  this  motion  are  (1)  that  the  verdict  is 
not  sustained  by  sufficient  evidence;  and  (2) 
that  it  Is  contrary  to  law.  Appellees  insist 
that  the  judgment  should  be  affirmed  because 
the  evidence  fails  to  establish  a  partnership 
between  appellees.  We  agree  with  appellees 
that  there  is  no  evidence  in  this  case  tending 
to  establish  a  partnership;  and  at  common 
law  their  contention  would  be  correct.  Tom- 
linson  v.  Collett,  3  Blackf.  430,  and  the  prin- 
ciple announced  In  that  case  was  followed  In 
Dickensheets  v.  Kaufman,  28  Ind.  251,  and 
Graham  v.  Henderson,  35  Ind.  195,  but  the 
court  In  Louisville,  etc.,  R.  Co.  v.  Treadway. 
143  Ind.  089,  702,  40  N.  E.  807,  41  N.  E.  794, 
in  considering  sections  577,  578,  579,  Burns' 
Ann.  St  1901,  said:  "Under  these  sections, 
it  has  been  held  by  this  court  that  the  trial 
court  possessed  chancery  powers  In  adapting 
its  judgment  to  the  rights  of  the  parties  [cit- 
ing authorities] ;  "that  if  a  plaintiff  sue  two 
or  more  jointly  and  only  prove  a  liability  a* 
to  one,  he  is  entitled  to  a  judgment  against 
that  one — [citing  authorities]."  These  sec- 
tions of  our  Code  have  been  liberally  con- 
strued, to  the  end  that  courts  might  in  the 
administration  of  justice  be  freed  from  tech- 
nicalities which  tend  to  obstruct  rather  than 
aid  in  ending  litigation.   The  court  in  Nico- 
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demos  t.  Simons,  121  Ind.  664,  567,  23  N.  E. 
621,  In  speaking  of  section  677,  supra,  says 
"that  it  was  the  intention  of  the  lawgiving 
power  by  the  enactment  of  said  section,  in 
all  actions  having  more  than  one  party  plain- 
tiff or  more  than  one  party  defendant,  to 
confer  upon  the  courts  power  to  brush  aside 
all  technical  objections  which  disregard  what 
is  substantive,  and  depend  upon  mere  form, 
and  to  render  Judgment  according  to  the 
rights  of  the  parties  as  disclosed  by  the  evi- 
dence and  embraced  within  the  subject-mat- 
ter covered  by  the  issues  tendered."  In  Hub- 
bell  v.  Woo  if,  15  Ind.  204,  which  was  an  ac- 
tion against  partners,  the  court  held  that, 
"under  these  statutory  provisions,  we  think 
It  clear  that  in  actions  against  several  upon 
contract,  whether  the  contract  be  Joint  and 
several,  or  Joint  only,  the  plaintiff  may  have 
Judgment  against  one  or  more  of  the  defend- 
ants. If  he  shall  make  out  a  good  cause  of 
action  against  them,  although  he  falls  as  to 
the  others.  This  proposition  is  settled  by 
the  case  of  Blodget  v.  Morris,  14  N.  Y.  482. 
Seldon,  J„  In  delivering  his  opinion,  says  aft- 
er quoting  a  statutory  provision  substantial- 
ly like  our  own:  This  provision  applies  to 
all  actions  indiscriminately,  whether  founded 
upon  contract  or  upon  tort;  and,  as  I  under- 
stand its  terms,  it  is  immaterial  whether  the 
complaint  alleges  a  Joint  liability  only  or  one 
which  is  Joint  and  several.  The  right  of  re- 
covery Is  to  be  regulated  in  this  respect  by 
the  proof,  and  not  by  the  allegations  in  the 
complaint  In  other  words,  every  complaint 
against  two  or  more  defendants  Is  to  be  treat- 
ed as  both  Joint  and  several.  The  object  of 
the  provision  obviously  is  to  prevent  a  plain- 
tiff, who  proves  a  good  cause  of  action 
against  part  of  the  defendants,  but  not 
against  the  others,  from  being  put  to  the  ex- 
pense and  delay  of  a  new  action.  It  was  not 
Intended  to  change  the  law  in  any  other  re- 
spect; but  simply  applies  to  actions  upon  con- 
tract, the  same  rules  which,  at  common  law, 
were  applied  to  actions  for  torts.' "  The  rule 
In  the  Hubble  Case  has  been  followed  and 
approved  In  a  number  of  recent  decisions. 
Louisville,  etc.,  B.  Co.  v.  Treadway,  supra; 
Hassler  v.  Hefele,  151  Ind.  391,  50  N.  E.  361; 
Chicago,  etc.,  R.  Co.  v.  Vandenberg,  164  Ind. 
470,  73  N.  B.  990.  In  Claflln  v.  Butterly,  2 
Abbott's  Prac.  (N.  Y.)  446,  the  action  was 
against  Butterly  and  Devln  as  partners.  But- 
terly was  conceded  to  be  not  liable,  and  the 
question  depended  upon  tbe  right  to  have 
Judgment  against  one  only;  the  plaintiffs 
having  sued  the  defendants  as  partners.  The 
court,  after  referring  to  a  section  of  the  Code, 
of  which  section  577,  supra,  is  practically  In 
the  same  language,  held  that  "this  language 
is  broad  enough  to  admit  of  a  Judgment  be- 
ing recovered  against  one  of  two  persons 
sued  as  partners,  and  of  a  judgment  being 
rendered  in  the  same  action  against  the 
plaintiffs  in  favor  of  the  other  defendant" 
See,  also.  Harrington  v.  Higham,  15  Barb. 
<N.  Y.)  524;  Hine  r.  Bowe,  21  Wkly.  Dig. 


(N.  Y.)  558.  Partnership  debts  are  Joint 
debts,  and  contracts  with  partners  are  Joint 
contracts.  Crosby  v.  Jeroloman,  37  Ind.  264; 
Dickson  v.  Indianapolis  Cotton  Mfg.  Co.,  63 
Ind.  9.  In  Stafford  v.  Nutt,  61  Ind.  635,  538, 
it  is  held  that  "under  the  Code,  a  general 
denial  puts  the  plaintiff  upon  proof  of  the 
Joint  liability,  if  he  would  obtain  a  joint 
judgment.  [Our  italics.]  But  if  he  do  not 
prove  the  Joint  liability,  it  does  not  follow 
that  the  plaintiff  wholly  falls  In  his  action. 
Tbe  Code  has  changed  the  common-law  rule, 
as  it  was  In  actions  at  law,  and  has  made  it 
like  the  common-law  rule  In  suits  in  chan- 
cery." 

Appellees  also  Insist  that  appellant  must 
fail  in  this  appeal,  for  the  reason  that  tbe 
theory  of  his  complaint  is  that  they  were 
successors  in  business  of  the  Garrett  Invest 
ment  Company,  and  that  the  record  discloses 
no  evidence  tending  to  prove  this  fact  From 
an  examination  of  the  complaint,  we  con- 
clude that  there  is  no  direct  allegation  to 
tbe  effect  that  appellees  succeeded  to  the 
general  business  of  the  Garrett  Investment 
Company ;  the  statement  on  that  subject  be- 
ing a  mere  recital.  / 

Appellees  further  contend  that  the  grounds 
assigned  for  a  new  trial  ought  not  to  be  here 
considered  for  the  reason  that  in  the  caption 
of  the  motion  only  one  of  the  appellees  is 
named.  The  order  book  entry  shows  that 
the  motion  was  filed  as  a  part  of  the  proceed- 
ings of  this  cause,  and  so  acted  upon  by  the 
court  No  motion  was  made  to  strike  It  from 
the  files,  and  In  our  judgment  a  ruling  which 
would  prevent  a  consideration  of  this  mo- 
tion on  appeal  would  be  so  extremely  techni- 
cal as  to  be  wholly  without  justification,  and 
one  which  we  cannot  sanction.  Considering 
the  reasons  relied  on  by  appellant  In  his  mo- 
tion for  a  new  trial,  the  record  discloses 
without  contradiction  that  on  July  28,  1902, 
appellant  obtained  a  loan  from  the  Garrett 
Investment  Company  of  $40 ;  that  he  actual- 
ly received  $30;  that  at  that  time  he  was  in 
tbe  employ  of  the  Baltimore  &  Ohio  Railroad 
Company  as  a  conductor,  and  to  secure  the 
repayment  of  said  $40  he  executed  to  said 
company  a  written  assignment  of  his  month- 
ly wages  then  due  or  to  become  due  from 
said  railroad  company ;  that  thereafter  upon 
demand  of  said  Investment  company,  he  con- 
tinued to  pay  $4  a  month  until  his  November 
pay  day.  1902,  when,  In  addition  to  the  $4, 
he  paid  $10  on  the  principal,  and  thereafter 
paid  $3  a  month  for  two  months,  when  the 
$10  was  returned  to  blm,  and  he  thereafter 
continued  to  pay  $4  a  month  until  July,  1903, 
when  by  a  written  assignment  of  the  instru- 
ment whereby  he  had  assigned  his  monthly 
wages  to  the  investment  company,  the  same 
was  transferred  to  appellee,  Frank  A.  Hall; 
on  August  20,  1903,  appellant  in  writing  re- 
leased and  assigned  to  said.  Hall  tbe  sum 
of  $40  of  the  wages  then  earned  and  due,  or 
which  might  thereafter  become  due  and  ow- 
ing him  from  the  said  railroad  company  for 
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the  months  of  the  rears  1003  and  1004,  and 
directing  the  paymaster  of  said  railroad  com- 
pany to  pay  Hall  on  or  before  September, 
1003,  pay  day  of  said  company  or  any  suc- 
ceeding day  of  any  month  covered  by  the 
assignment  the  sum  of  wages  sold  and  set 
over  at  the  option  of  said  Hall.  No  money 
was  actually  paid  by  said  Hall  to  appellant 
on  account  of  said  August  assignment  to  him, 
and  appellant  thereafter  paid  to  said  Hall 
$4  each  month  for  six  months,  or  until  be 
had  paid  $24.  In  February,  1004,  Hall  turn- 
ed into  the  railroad  company  the  wage  as- 
signment, and  on  April  25th  received  from 
the  company  $40  on  account  thereof.  On  the 
day  Hall  obtained  the  wage  assignment  from 
the  investment  company  appellant  called  on 
him  concerning  It,  and  said  "he  was  not 
prepared  to  pay  It  just  at  the  present,  and 
did  not  want  the  assignment  turned  Into  the 
company" ;  and  Hall  testified :  "That  It  was 
against  the  rules  of  the  company  for  their 
employes  to  make  these  assignments,  and 
that  Brandt  suggested  that  he  would  pay  It 
later  on,  and  that  he  would  sell  his  time  to 
me  each  month  at  a  discount  of  10  per  cent," 
and  on  August  29th  made  the  assignment 
The  last  assignment  was  In  January.  That 
he  bought  $40  worth  of  time  for  $36,  con- 
tinuing to  do  this  each  month  at  a  discount 
of  10  per  cent  a  month.  That  he  knew 
nothing  about  the  dealings  between  appel- 
lant and  the  investment  company,  and  said 
nothing  about  the  assignment  or  purchase 
from  the  Investment  company  being  incorrect 
That  one  Thomas  represented  the  Investment 
company,  and  he  knew  the  line  of  business 
Thomas  was  in,  which  was  buying  time. 
Hall  was  asked  the  following  questions,  and 
made  the  following  answers:  Q.  What  do 
you  call  buying  time?  A  Buying  a  man's 
time  that  he  has  got  coming  to  him.  Q.  But 
If  you  make  a  contract  of  this  kind  of  which 
you  give  a  man  a  certain  amount  of  money, 
you  then  take  an  assignment  of  his  wages? 
That  Is  taken  to  secure  that  is'nt  it?  A  Yes, 
sir.  Q.  With  the  agreement  that  he  can  have 
it  as  long  as  he  pays  the  10  per  cent  a  month 
—that  Is  the  arrangement?  A  That  Is  the 
arrangement  providing  he  sells  the  time 
every  month — sells  It  on  a  discount  In  an- 
swer to  other  questions,  he  said  he  did  not 
consider  the  transaction  a  loan  of  money.  On 
November  12,  1003,  Hall  wrote  to  appellant 
saying:  "Could  you  kindly  favor  us  with 
a  payment  of  at  least  $10  on  loan  this  pay 
day?  I  have  obligations  outside  of  the  busi- 
ness to  meet,  and  am,  therefore,  compelled  to 
draw  In  on  the  heaviest  k>ans.'r  The  wage 
assignment  to  the  investment  company  and 
the  one  to  Hall  were  practically  of  the  same 
tenor,  and  It  Is  not  questioned  but  that  the 
original  transaction  between  the  investment 
company  and  appellant  was  a  loan  by  the 
company  upon  which  It  received  a  usurious 
rate  of  interest 

As  to  all  the  material  facts  In  this  case, 
there  Is  no  conflict  In  the  evidence.   And  In 


such  cases  it  has  been  held  that  "an  appel- 
late court  will  weigh  the  evidence,  and  glTe 
It  such  effect  as,  hi  its  Judgment  should  hate 
been  given  by  the  court  which  tried  the 
cause."   Taylor  v.  Lohman,  74  Ind.  418,  4Z2, 
and  cases  there  cited.   In  Riley  v.  Boyer,  76 
Ind.  152,  referring  to  the  case  of  Roe  t. 
Cronkhlte,  55  Ind.  183,  it  Is  said  that  "this 
court  held  that  where  the  jury  trying  a 
cause  In  the  face  of  uncontradicted  evidence 
returned  a  verdict  contrary  thereto,  such  ver- 
dict should  be  set  aside,  and  a  new  trial 
granted."   The  undisputed  facts  and  the  evi- 
dence above  set  out  together  cover  all  the 
material  evidence  given  In  the  cause,  and 
from  which  but  one  conclusion  must  follow, 
and  that  Is  the  transaction  was  a  loan  of 
money  for  which  appellant  was  paying  at 
the  rate  of  10  per  cent  a  month,  and  that 
the  buying  of  time  claimed  by  appellee  was 
a  mere  subterfuge  to  hide  the  usurious  charge, 
and,  this  being  true,  this  court  Is  not  bound 
by  the  decision  of  the  trial  court  Knicker- 
bocker Ice  Co.  v.  Gray,  165  Ind.  140,  72  N. 
E.  869;  Lake  Erie,  etc.,  Ry.  Co.  v.  Juday, 
10  Ind.  App.  436,  457,  49  N.  E.  843.  The 
evidence  In  tills  case,  without  dispute,  clear- 
ly shows  that  the  original  transaction  was 
a  loan  by  the  Investment  company  to  appel- 
lant; that  the  Investment  company  collected 
from  appellant  $4  a  month  for  the  use  of  $40; 
that  the  Investment  company  sold  to  Hall  this 
demand  against  appellant  and  thereafter  the 
transaction  was  continued  between  appellant 
and  Hall.   Hall  was  to  receive  10  per  cent 
a  month.  At  the  end  of  six  months  he  bad 
collected  $24.   The  principal  sum  he  still 
claimed  to  be  due,  and  which  he  afterwards 
collected  out  of  money  due  appellant  from 
the  railroad  company.   The  transaction  upon 
its  face  was  one  tainted  with  usury,  and 
therefore  Hall  was  not  entitled  to  retain 
anything  more  than  the  $40  and  interest  there- 
on at  the  rate  authorized  by  law.   Baum  v. 
Thorns,  150  Ind.  378,  50  N.  B.  857,  65  Am. 
St  Rep.  368;  Gil  man  v.  Fultz,  37  Ind.  App. 
600,  77  N.  B.  746 ;  Reed  v.  Helm,  15  Ind.  428, 
430;  Brown  v.  Follette,  155  Ind.  316,  323,  58 
N.  B.  197;  Freeport  Bank  v.  Hagemeyer  et 
al.,  91  Hun  (N.  T.)  194,  36  N.  Y.  Supp. 
214;  Scott  v.  Reed,  83  Minn.  203,  85  N.  W. 
1012;  Krumsleg  v.  Missouri,  etc.,  Trust  Co. 
(O  C.)  71  Fed.  350. 

Judgment  reversed,  with  instructions  to 
the  trial  court  to  sustain  appellant's  motion 
for  a  new  trial. 

ROBT,  a  J.,  HADLEY,  P.  J.,  and  WAT- 
SON, COMSTOCK,  and  RABB,  JJ„  concur. 


(40  Ind.  App.  630) 
COLLINS  v.  GREEN.  (No.  6.166.) 

(Appellate  Court  of  Iodlnnn.  Division  No.  2. 
Dec.  11,  1007.) 

1.  Frauds.  Statute  or  —  Contracts  Affect- 
ing Real  Instate. 
.      A  parol  contract  binding  one  to  purchase 
real  estate  and  convey  the  same  to  another  is 
not  within  Burns'  Ann.  St  1901,  f  6628a.  pro- 
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viding  that  no  contract  for  the  payment  of  mon- 
ey for  finding  a  purchaser  for  the  real  estate  of 
another  shall  be  valid  unless  in  writing,  etc.,  but 
is  within  section  6620,  rendering  contracts  for 
the  sale  of  lands  unenforceable  unless  in  writing, 
and  the  purchaser  cannot  maintain  an  action  for 
the  difference  between  what  the  land  would  have 
cost  him  and  what  it  waa  worth  on  the  refusal 
of  the  vendor  to  convey,  unless  performance  is 
shown. 

2.  Same— Performance. 

A  parol  contract  bound  one  to  purchase  real 
estate  and  convey  the  same  to  another.  The  lat- 
ter did  not  pay  any  part  of  the  price  and  the 
former  did  not  make  the  conveyance,  but  sold  the 
land  to  a  third  person.  Held  not  to  show  per- 
formance taking  the  contract  out  of  the  statute 
of  frauds. 

Appeal  from  Circuit  Court,  Dubois  Coun- 
ty; B.  A.  Ely,  Judge. 

Action  by  Nicholas  Collins  against  Culvln 
Green.  From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Cox  &  Hunter  and  Bretz  &  McFall,  for  ap- 
pellant Wm.  A.  Traylor  and  Bomar  Trayior, 
for  appellee. 

ROB  Y,  C.  J.  It  is  averred  that  Collins  em- 
ployed Green  to  purchase  for  him  certain 
real  estate,  agreeing  to  pay  him  $760  when 
the  purchase  was  made;  that  Green  did  buy 
the  real  estate  for  the  sum  of  $9,540  and  took 
a  warranty  deed  therefor ;  that  he  refused  to 
convey  the  same  to  Collins,  but  sold  It  to  an- 
other party  for  $960  more  than  the  cost  there- 
of ;  and  that  It  was  worth  $12,000,  wherefore 
Collins  demanded  damages  In  the  sum  of 
$3,000.  The  trial  court  held  that  the .  con- 
tract was  within  the  statute  of  frauds.  Sec- 
tion 6629a,  Burns'  Ann.  St.  1901,  provides 
"that  no  contract  for  the  payment  of  any 
sum  of  money,  or  thing  of  value,  as  and  for 
a  commission  or  reward  for  the  finding  or 
procuring,  by  one  person,  of  a  purchaser  for 
the  real  estate  of  another  shall  be  valid,  un- 
less the  same  shall  be  in  writing,  signed  by 
the  owner  of  such  real  estate,"  etc  The  eon- 
tract  set  out  Is  not  a  contract  for  the  find- 
ing or  procuring  of  a  purchaser,  etc.,  and  Is 
therefore  not  affected  by  this  section  of  the 
statute.  The  contract  is  averred  to  have  been 
one  for  the  purchase  of  lands  by  Green  and 
for  a  subsequent  conveyance  by  him  to  Col- 
lins. Section  4  of  the  statute  of  frauds  (sec- 
tion 6629,  Burns*  Ann.  St.  1901)  renders  con- 
tracts for  the  sale  of  lands  unenforceable, 
"unless  the  *  *  •  contract,  •  *  •  shall 
be  in  writing   *   •   *,"  etc. 

Appellant  seeks  to  recover  the  difference 
between  what  the  land  would  have  cost  him 
and  what  it  was  worth.  This  he  could  only 
do  upon  the  theory  that  he  was  entitled  un- 
der his  contract  with  Green  to  a  conveyance 
of  the  land.  It  Is  argued  that  the  contract 
was  taken  out  of  the  statute  by  performance. 
The  trouble  with  this  is  that  the  facts  do  not 
show  performance.  The  contract  required  a 
conveyance  to  Collins  which  was  not  made, 
and  because  of  the  failure  to  make  which  the 
action  is  brought  Collins  did  not  pay  any 
part  of  the  purchase  money.   No  facts  tend- 


ing to  establish  a  trust  of  any  kind  are  set 
up,  and  the  conclusion  reached  by  the  trial 
court  was  the  correct  one. 
Judgment  affirmed. 


(40  Ind.  App.  646) 

HUNT  et  al.  v.  OSBORN.  (No.  6,540.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec.  12,  1907.) 

1,  Work  and  Labor  —  Services  Rendered 
Voluntarily — Pleading. 

There  can  be  no  recovery  for  services  ren- 
dered voluntarily  and  without  expectation  at  the 
time  to  charge  therefor,  and  a  complaint  to  re- 
cover for  services  rendered  must  show  that  they 
were  not  gratuitously  rendered. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Work  and  Labor,  §  41.] 

2.  Same— Presumptions. 

Ordinarily  the  law  will  imply  both  a  re- 
quest and  promise  to  pay  for  services  rendered, 
when  accepted  by  the  party  benefitted,  but  this 
presumption  may  be  rebutted  by  evidence  that 
the  relation  of  the  parties  was  such  or  the  cir- 
cumstances were  such  as  to  exclude  the  inference 
that  they  were  dealing  on  the  footing  of  a  con- 
tract 

8.  Administrators— Services  Rendered  De- 
cedent—Disputed Claim— Instructions. 

In  an  action  on  a  claim  for  services  ren- 
dered, filed  against  a  decedent's  estate,  the  claim- 
ant must  show  by  a  preponderance  of  the  evi- 
dence that  the  services  were  rendered  at  the  re- 
quest of  the  decedent  who  promised  to  pay  for 
them;  and  hence  an  instruction  placing  on  de- 
fendant the  burden  of  proving  that  the  services 
were  gratuitously  rendered  is  erroneous. 
4.  Appeal— Harmless  Error— Instructions. 

In  an  action  on  a  claim  for  services  ren- 
dered, filed  against  a  decedent's  estate,  an  er- 
roneous instruction,  plncing  on  defendant  the  bur- 
den of  proving  that  the  services  were  gratuitous- 
ly rendered,  is  not  harmless,  where  the  question 
on  which  the  decision  depends  is  whether  or  not 
claimant  expected  to  charge  for  the  services,  and 
where  there  is  evidence,  sufficient  to  support  a 
verdict  for  defendant,  tending  to  show  that  the 
services  were  acts  of  neighborly  kindness  for 
which  claimant  expected  no  compensation,  and 
that  the  claim  was  an  afterthought 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;  R.  L.  Mason,  Judge. 

Action  by  Joseph  Osborn  against  Nathan 
Hunt  administrator  of  Henry  Hunt  and 
others.  From  a  judgment  for  plaintiff  and 
an  order  overruling  a  motion  for  a  new  trial, 
defendants  appeal.  Reversed,  and  new  trial 
ordered. 

Wm.  W.  Cook  and  Chas.  H.  Cook,  for  ap- 
pellants. Chas.  L.  Tindall  and  Robert  E. 
Martin,  for  appellee. 

RABB,  J.  The  appellee  filed  a  claim 
against  the  estate  of  Henry  Hunt  deceased. 
The  claim  was  not  allowed  by  the  appellant 
the  administrator  of  the  estate,  and  went 
upon  the  Issue  docket  for  trial.  No  answer 
was  filed.  The  cause  was  submitted  to  a  jury 
for  trial,  and  a  verdict  returned  in  favor  of 
appellee  for  $100.  Appellant's  motion  for  a 
new  trial  was  overruled  by  the  court  and 
judgment  rendered  In  favor  of  appellee  upon 
the  verdict.  The  overruling  of  appellant's 
motion  for  a  new  trial  Is  the  only  error  as- 
signed here. 
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Among  the  reasons  set  forth  In  the  motion 
for  a  new  trial  by  appellant  was  the  giving 
to  the  Jury  by  the  court  of  appellee's  In- 
struction No.  4,  which  reads  as  follows:  "If 
you  believe  from  a  fair  preponderance  of  the 
evidence  that  the  plaintiff  performed  the 
services,  or  any  part  thereof,  mentioned  in 
bis  claim  under  the  direction  of  deceased, 
then  you  should  allow  him  reasonable  pay  for 
such  services  so  performed,  unless  it  Is  shown 
by  a  fair  preponderance  of  the  evidence  that 
such  services  were  performed  under  such  cir- 
cumstances that  the  claimant  Is  not  entitled 
to  pay  therefor,  and  the  burden  of  proving 
such  defense  by  a  fair  preponderance  of  the 
evidence  Is  upon  the  defendant"  It  is  well 
settled  that  for  services  voluntarily  rendered 
by  one  person  for  another,  with  no  expecta- 
tion at  the  time  the  services  are  rendered  to 
charge  therefor,  there  can  be  no  recovery. 
6th  Am.  ft  Eng.  Ency.  (2d  Ed.)  1079,  and 
cases  cited.  And  ordinarily  a  complaint  to 
recover  for  services  rendered  the  defendant 
must  show  that  the  services  sued  for  were 
not  gratuitously  rendered.  It  must  appear 
that  there  was  an  agreement  to  pay  for  them, 
or  circumstances  must  be  shown  from  which 
the  law  will  Imply  a  promise  to  pay  therefor. 
Taggart,  Adm'r,  v.  Tevanny,  1  Ind.  App. 
344,  27  N.  B.  511 ;  Warring  v.  Hill,  89  Ind. 
49a  It  Is  also  well  settled  that  ordinarily 
the  law  will  Imply  both  a  request  and  promise 
to  pay  for  services  rendered  by  one  person 
for  another,  when  the  beneficial  results  of 
such  services  have  been  accepted  by  the  party 
for  whom  they  were  rendered.  But  this  pre- 
sumption of  a  promise  to  pay  for  such  serv- 
ices may  be  rebutted  by  evidence  that  the 
relation  of  the  parties  was  such,  or  the  cir- 
cumstances under  which  they  were  rendered 
were  such,  as  to  exclude  the  Inference  that 
they  were  dealing  on  the  footing  of  a  con- 
tract Chamness  v.  Cox,  2  Ind.  App.  485,  28 
N.  E  777 ;  Estate  of  Reeves  v.  Moore,  4  Ind. 
App.  492,  81  N.  E.  44, 

Our  statute  permits  of  matters  of  defense 
to  be  given  in  evidence  without  plea  In  claims 
filed  against  a  decedent's  estate,  and  an  af- 
firmative defense  to  appellee's  claim  could 
have  been  offered,  and  in  such  case  the  es- 
tate would  then  have  the  burden  of  establish- 
ing such  affirmative  defense  by  a  preponder- 
ance of  the  evidence;  but  the  burden  of  es- 
tablishing his  claim  was  upon  the  appellee. 
He  must  show  by  a  preponderance  of  the  evi- 
dence, not  only  that  the  services  charged  for 
were  rendered,  but  that  they  were  rendered 
at  the  request  of  the  decedent  and  that  he 
promised  to  pay  for  them.  This  burden  could 
be  met  by  proof  of  services  rendered,  their 
beneficial  character,  and  their  acceptance  by 
the  decedent  From  these  circumstances  the 
law  would  presume  the  request  and  promise 
to  pay,  but  the  presumption  Is  not  a  conclu- 
sive one,  and  may  be  rebutted  by  proof  of 
facts  and  circumstances  showing  that  the 
services  were  gratuitously  rendered,  and  this 

1  Superseded  by  opinion  In  Supreme  Court,  83  N. 
E.  1006.   Motion  to  modify  mandate  withdrawn. 


would  not  be  proof  of  an  affirmative  defense, 
but  a  denial  of  the  promise  to  pay.  The  In- 
struction quoted,  which  placed  the  burden  of 
making  out  a  negative  defense  to  appellee's 
claim  upon  the  appellant  was  clearly  erron- 
eous. Young  v.  Miller,  145  Ind.  652,  44  N. 
E.  757;  Blough  v.  Parry,  144  Ind.  403,  40  N. 
E.  70,  43  N.  BL  560;  Elliott  on  Evidence, 
S  139 ;  Phlpps  v.  Mahon,  141  Mass.  471,  5  N. 
E.  835.  Nor  can  we  say  that  this  error  was 
harmless.  The  question  on  which  the  deci- 
sion of  the  case  hinged  was  whether  or  not 
at  the  time  the  services  were  rendered  the  ap- 
pellee expected  to  charge  for  them.  It  was 
claimed  by  the  estate  that  they  were  mere 
acts  of  neighborly  kindness  rendered  without 
charge  or  expectation  of  pay  therefor  at  the 
time,  and  that  the  charge  now  made  was  an 
afterthought  There  are  facts  and  circum- 
stances in  evidence  tending  to  support  this 
theory,  and,  had  the  verdict  of  the  jury  been 
in  favor  of  the  estate,  this  court  could  not 
have  disturbed  It  on  the  evidence. 
Cause  reversed,  and  new  trial  ordered. 


ALERDING  et  aL  v.  ALLISON.  (No.  5,64&)t 
(Appellate  Court  of  Indiana.   Dee.  13,  1907.) 

Appeal — Affirmance. 

Where  no  reversible  error  is  presented  by 
the  record,  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Appeal  and  Error,  {  4454.] 

Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty; Ira  W.  Christian,  Judge. 

Action  between  Herman  Alerdlng  and  an- 
other, as  executors,  and  Irene  Allison.  From 
a  judgment  for  Irene  Allison,  the  executors 
appeal.  Affirmed. 

Shirts  ft  Fertig,  Hefron  ft  Harrington,  and 
Geo.  H.  Batchelor,  for  appellants.  Lafayette 
Perkins  and  Smith,  Duncan,  Horabrook  * 
Smith,  for  appellee. 

PER  CURIAM.  No  reversible  error  Is  pre- 
sented by  the  record  in  this  case.  The  Judg- 
ment la  therefore  affirmed. 


(42  Ind.  App.  179) 

PITTSBURGH,  C,  a  ft  ST.  L  RT.  CO.  v. 
WARRUM.   (No.  6,07a)1 

(Appellate  Court  of  Indinna.  Division  No.  2. 
Dec  10,  1907.) 

L  Appeal  —  Harmless  Esbob  —  Rouxoa  on 

Demurrers. 

Where  no  evidence  was  introduced  in  sap- 
port  of  the  first  paragraph  of  the  complaint, 
and  tbe  finding  and  judgment  rest  on  the  second 
paragraph,  the  error,  if  any,  in  overruling  a  de- 
murrer to  the  first  paragraph,  is  harmless. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  8,  Appeal  and  Error,  |  4099.] 

2.  Railboaos— Injuries  to  Person  or  Pub- 
lic Hiohwat— Reasonable  Care. 

A  railroad  is  bound  to  exercise  reasonable 

care  in  the  conduct  of  it  business  to  avoid  Injury 

to  a  person  rightfully  on  a  public  highway. 
[Ed.  Note.— For  cases  In  point  sea  Cent.  Dig. 

vol.  41.  Railroads.  |  1233.] 

1  Rehearing  denied,  84  N.  B.  356.   Transfer  denied. 
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3.  Same. 

In  the  use  of  public  streets  by  railroads  and 
street  cars,  trains  and  cars  have  the  right  of 
way  over  travelers  on  the  highway,  but  in  all 
other  respects  their  rights  to  the  use  of  the  high- 
way are  only  equal. 

4.  Dedication  —  Purposes  of  Dedication  — 
Public  Use. 

A  dedication  of  land  at  common  law  or 
under  the  statute  must  be  made  to  the  public, 
and  not  to  a  private  person  or  corporation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §  1.] 

5.  Same  —  Acquisition   bt    Railroad  fob 
Right  of  Way. 

One  platted  land  into  lots,  blocks,  and 
streets.  One  of  the  streets,  designated  as  "Rail- 
road street,"  extended  several  blocks,  and  through 
the  length  of  the  tract  platted.  Lots  were  laid 
out  on  both  sides  of  the  street.  A  railroad 
was  built  on  it,  and  side  tracks  were  laid  to 
various  buildings  on  adjoining  lots.  The  street 
was  continuously  used  by  the  public  for  about  50 
years.  Held,  that  the  railroad  did  not  acquire 
the  street  for  railroad  purposes,  to  the  exclusion 
of  the  right  of  the  public  to  use  it  as  a  street 
[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication.  §§  20-28.] 

6.  Same— Acceptance. 

An  acceptance  by  the  public  of  a  street 
dedicated  to  its  use  is  necessary  to  perfect  the 
dedication. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Dedication,  {  64.] 

7.  Same. 

An  acceptance  by  the  public  of  a  street 
dedicated  to  it  may  be  proved  in  different  ways, 
and  is  shown  by  uncontradicted  evidence  that 
the  street  has  been  continuously  used  by  foot 
travelers  for  over  50  years. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Dedication,  §§  73,  74.] 

8.  Same— User  by  Railroad. 

Where  the  rights  of  the  public  to  a  street 
dedicated  to  it  once  attached,  a  railroad  could 
not  acquire  the  exclusive  right  to  the  use  of  the 
street  by  any  length  of  user. 

9.  Municipal    Corporations  —  Streets  — 
Grant  of  Right  of  Way  to  Railroad. 

The  council  of  a  city,  though  vested  with 
large  powers  with  reference  to  the  streets  of  a 
city,  have  no  power  to  grant  to  a  railroad  the 
exclusive  right  to  use  a  public  street 

[Ed.  Note— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1483.] 

10.  Dedication— Streets— Acceptance. 
Whether  or  not  a  street  dedicated  to  the 

fiublic  as  a  street  has  been  accepted  by  the  pub- 
ic authorities  is  a  matter  of  law  dependent  on 
facts,  and  what  had  or  had  not  been  done  in  the 
past  by  the  municipality,  with  reference  to  work 
and  improvements  on  the  street  must  be  mani- 
fest by  the  records  of  its  council  and  the  testi- 
mony of  witnesses  who  knew  the  facts,  and  it 
cannot  be  proved  by  a  resolution  of  the  council 
purporting  to  recite  whnt  has  been  done  in  the 
occupancy  and  use  of  the  street. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
toI.  15,  Dedication,  §  88.] 

11.  Municipal   Corporations  —  Streets  — 
Control. 

A  'resolution  of  the  council  of  a  city,  re- 
citing that  a  street  platted  as  .a  public  street 
had  not.  been  accepted  by  the  public  authorities, 
that  the  city  had  never  exercised  jurisdiction 
over  it  and  that  a  railroad  had  exclusively 
occupied  the_  street  for  many  years,  and  grant- 
ing to  the  railroad  the  use  and  occupancy  of  the 
street  did  not  affect  the  rights  of  the  railroad 
and  the  public  in  the  street,  for.  if  the  rights 
of  the  public  had  once  attached,  they  could  not 
be  destroyed  by  the  council,  and.  if  they  had  not 
attached,  the  resolution  was  unnecessary. 
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12.  Railroads— Injuries  to  Person  on  Pub- 
lic Highway— Maintaining  Platform  in 
Street. 

The  act  of  a  railroad  in  maintaining  a 
platform  in  a  public  street,  with  the  consent  of 
the  municipal  authorities,  does  not  exclude  the 
public  from  passing  over  it;  the  rights  of  the 
railroad  and  the  public  being  reciprocal. 

13.  Same— Actions  for  Injuries— Pleadings 
and  Proof. 

Where,  in  an  action  against  a  railroad  for  in- 
juries to  a  person  in  a  public  street  struck  by  a 
mail  pouch  thrown  from  a  rapidly  moving  train, 
the  complaint  alleged  that  for  more  than  two 
years  it  had  been  the  custom  of  the  railroad  to 
permit  bags  of  mail  to  be  thrown  from  trains 
while  in  motion,  and  thereby  subject  persons  on 
a  street  to  great  hazard  of  life,  proof  of  the 
throwing  off  of  mail  sacks  by  postal  clerks  at 
other  points  than  the  particular  spot  where 
plaintiff  was  struck  was  admissible. 

14.  Same— Negligence  of  Mail  Clerks  on 
Trains. 

A  railroad  company  is  not  primarily  liable 
for  the  negligence  of  railway  mail  clerks,  and 
the  only  ground  on  which  it  is  liable  for  their 
acta  is  that  the  clerks  travel  on  its  cars  and 
have  it  in  their  power  by  dangerous  practices 
to  injure  those  who  may  lawfully  be  in  close 
proximity  to  the  track,  and  to  whom  it  owes  the 
duty  of  exercising  reasonable  care  to  protect 
from  injury  by  reason  of  the  passage  of  its 
trains,  and  that  it  has  without  objection  suffered 
mail  clerks  to  indulge  in  Buch  dangerous  prac- 
tice. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  §§  1252,  1253.] 

15.  Same— Evidence. 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  person  in  a  public  street 
struck  by  a  mail  pouch  thrown  from  a  rapidly 
moving  train,  the  complaint  alleeed  that  for 
more  than  two  years  it  had  been  the  custom  of 
the  company  to  knowingly  permit  large  bags  of 
mail  to  be  thrown  from  the  trains  by  mail  clerkw 
while  the  trains  were  in  rapid  motion,  it  was 
essential  to  a  recovery  to  show  that  it  was  the 
custom  to  throw  the  mail  where  it  was  liable  to 
do  injury  to  some  person,  but  it  was  not  essen- 
tial that  the  evidence  show  that  it  was  thrown  off 
customarily  at  the  exact  spot  where  plaintiff 
was  struck:  the  negligence  of  the  company  be- 
ing in  permitting  the  dangerous  practice. 

16.  Same. 

Where,  in  an  action  against  a  railroad  com- 
pany for  injuries  to  a  person  on  a  street  struck 
by  a  mail  pouch  thrown  from  a  rapidly  mov- 
ing train,  the  evidence  showed  that  plaintiff 
was  injured  while  on  a  railroad  platform  occuny- 
ing  a  public  street;  that  the  traveling  public 
and  those  having  business  with  the  company 
used  the  entire  platform,  and  that  similar  ac- 
cidents were  liable  to  happen  anywhere  along 
the  platform  because  of  the  custom  of  the  mail 
clerks  in  throwing  mail  nouches  from  rapidly 
moving  trains,  a  finding  that  the  company  was 
guilty  of  actionable  negligence  was  warranted. 

17.  Appeal— Harmless  Error— Admission  of 
Evidence. 

Where,  in  an  action  against  a  railroad  for 
injuries  to  a  pedestrian  in  a  public  street  struck 
by  a  mail  pouch  thrown  from  a  rapidly  moving 
train,  the  evidence  affirmatively  established  neg- 
ligence on  the  part  of  the  company,  and  there 
•was  no  evidence  to  the  contrary,  error,  if  any, 
in  admitting  in  evidence  a  municipal  speed  ordi- 
nance, was  harmless. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §§  4161-4170.] 

18.  Damages  —  Personal  Injuries  —  Com- 
plaint—Instructions. 

Where  the  complaint  in  an  action  for  per- 
sonal injuries  alleged  that  plaintiff  was  rendered 
unconscious  for  three  days,  and  was  disabled 
from  doing  a  full  day's  work  on  account  of  his 
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injuries,  a  charge  authorizing  the  jury,  in  esti- 
mating the  damages,  to  take  into  consideration 
all  loss  of  time  to  plaintiff  caused  by  his  in- 
juries, was  proper,  as  against  the  objection  that 
no  damages  on  that  account  were  averred  in  the 
complaint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Damages,  §  410.] 

19.  Appeal — Harmless  Ebbob— Instructions. 

Where,  in  a  personal  injury  action,  there 
was  evidence  of  loss  of  time  on  account  of  plain- 
tiff's injuries,  the  court  did  not  err  in  charging 
the  jury  to  take  into  consideration  loss  of  time  by 
plaintiff  caused  by  his  injury,  though  damages  on 
that  account  were  not  averred  in  the  complaint, 
since  the  court  below  would  have  permitted  an 
amendment  to  the  complaint  to  correspond  to 
the  proof,  and  the  amendment  will  be  consid- 
ered as  having  been  made  on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  f  4220.] 

20.  Railroads  —  Injubies  to  Persons  on 
Public  Streets  —  Contbibutobt  Negli- 
gence—Evidence. 

In  an  action  against  a  railroad  for  injuries 
to  a  pedestrian  on  a  public  street  struck  by  a 
mail  pouch  thrown  from  a  rapidly  moving  train, 
evidence  held  insufficient  to  show  contributory 
negligence  precluding  a  recovery. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  5  1360.] 

21.  Appeal—  Harmless  Ebbob. 

Where  the  uncontradicted  facts  require  a 
judgment  for  the  successful  party,  the  court  on 
appeal  will  affirm  the  judgment,  notwithstand- 
ing intervening  errors  in  the  admission  of  evi- 
dence or  instructions. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  4034.] 

Appeal  from  Circuit  Court,  Rush  County; 
Will  M.  Sparks,  Judge. 

Action  by  John  W.  Warrum  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

John  T.  Rupe,  for  appellant  Wm.  Ward 
Cook,  Smith,  Cambern  &  Smith,  and  Mc- 
Bane  &  Glascock,  for  appellee. 

RABB,  J.  Appellant's  passenger  depot  in 
the.  city  of  Greenfield  is  located  half  way  be- 
tween Pennsylvania  street  on  the  east,  and 
Mechanic  street  on  the  west.  In  front  of  the 
depot  the  appellant  has  built  for  the  accom- 
modation of  its  business  a  substantial  brick 
depot  platform  from  12  to  16  feet  wide,  and 
extending  from  Pennsylvania  to  Mechanic 
streets  which,  from  Its  location  and  manner 
of  construction,  Is  convenient  for  use  by  the 
public  as  a  sidewalk,  and  it  is  claimed  by  the 
appellee  that  this  platform  is  laid  along  the 
side  of  and  within  the  limits  of  a  public 
street  of  said  city,  and  that  the  public  have 
a  right  to  and  do  use  it  as  a  sidewalk.  The 
appellee  while  passing  along  said  platform 
on  his  way  to  his  work,  and  on  no  business 
relating  in  any  manner  to  the  affairs  of  the 
appellant,  was  struck  and  Injured  by  a  mall 
sack  thrown  by  a  United  States  postal  clerk 
from  a  mall  car  In  one  of  appellant's  pas- 
senger and  mail  trains  while  the  same  was 
running  at  a  high  rate  of  speed  over  appel- 
lant's road.  This  action  was  brought  against 
appellant  to  recover  damnjjos  for  the  Injury, 


m 

charging  appellant  with  negligence.  The  sub- 
stantial averments  of  the  complaint  with  ref- 
erence to  the  charge  of  negligence  are  that 
for  more  than  two  years  last  past  it  has 
been  the  daily  custom  of  the  United  States 
mall  clerks  on  the  mall  cars  running  o?er 
appellant's  road  to  throw  from  the  rapidly 
moving  trains  running  over  said  road,  onto 
the  said  alleged  sidewalk,  large  sacks  of  mail 
at  such  time  and  In  such  manner  as  to  be 
dangerous  to  those  using  said  walk,  and  that 
this  was  done  with  the  knowledge  of  appel- 
lant and  without  objection  from  it  and  that 
appellee  had  no  knowledge  that  It  was  the 
custom  of  such  mail  clerks  to  throw  out  such 
mail  from  rapidly  moving  cars  at  a  point 
west  of  appellant's  depot,  but  that  such  was 
the  fact,  and  that  the  practice  was  known 
to  and  permitted  by  the  appellant  The  cause 
was  tried  by  a  jury,  and  verdict  and  judg- 
ment for  appellee. 

One  of  the  errors  assigned  and  relied  upon 
for  reversal  Is  the  action  of  the  court  below 
In  overruling  appellant's  demurrer  to  the 
first  paragraph  of  the  complaint.  The  rec- 
ord affirmatively  shows  that  no  evidence  was 
introduced  In  support  of  this  paragraph  of 
the  complaint  and  that  the  finding  and  judg- 
ment rest  exclusively  upon  the  second  para- 
graph of  the  complaint  This  assigned  error, 
if  any,  was  therefore  harmless. 

The  overruling  of  appellant's  motion  for  a 
new  trial  is  assigned  as  error,  and  under  this 
assignment  numerous  questions  are  presented. 
One  of  the  reasons  assigned  for  a  new  trial 
is  that  the  evidence  fails  to  support  the  ver- 
dict   It  Is  urged,  among  other  things  in 
support  of  this  reason,  that  the  evidence 
shows  without  contradiction  that  the  place 
where  appellee  was  Injured  belonged  to  the 
railroad  company  exclusively,  and  that  the 
appellee  had  no  legal  right  on  the  premises, 
his  business  there  being  In  no  manner  con- 
nected with  the  business  of  the  company,  and 
that,  therefore,  the  company  owed  him  no 
duty  except  to  refrain  from  committing  a 
willful  injury.   This  raises  the  question  as 
to  whether  or  not  the  platform  or  sidewalk 
upon  which  appellee  was  walking  at  the  time 
of  his  alleged  Injury  was  on  a  public  street 
of  the  city  of  Greenfield.  If  the  place  where 
the  appellee  was  Injured  was  a  public  high- 
way, then  he  had  a  right  to  be  there,  and  the 
appellant  was  bound  to  exercise  reasonable 
care  In  the  conduct  of  its  business  to  avoid 
injury  to  him.  Louisville,  etc.,  Co.  v.  Phillips, 
112  Ind.  59,  13  N.  E.  132,  2  Am.  St.  Rep.  155, 
and  cases  cited.   In  the  use  of  public  streets 
by  railroads  and  street  cars,  the  cars  have 
the  right  of  way  over  travelers  on  the  high- 
way for  the  reason  that  the  cars  used  on  the 
railroad  are  more  cumbersome  and  difficult 
to  stop  and  control  than  are  vehicles  used  by 
travelers  on  the  public  highway,  but  in  all 
other  respects  their  rights  to  the  use  of  the 
highway  are  equal.    Chicago,  etc.,  Co.  v. 
Spilker,  134  Ind.  380,  33  N.  E.  280,  34  N\ 
E.  218,  and  cases  cited.   The  evidence  shows 
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without  conflict  that  In  the  year  1853  one 
Pierson  laid  out  and  platted  an  addition  to 
the  then  town  of  Greenfield;  that  he  duly 
acknowledged  the  said  plat,  and  caused  it 
to  be  recorded  in  the  recorder's  office  of  Han- 
cock county ;  that  among  several  streets  prop- 
erly shown  on  said  plat  was  one  designated 
as  "Railroad  street,"  extending  several  blocks, 
the  entire  length  of  said  addition ;  that  lots 
were  laid  out  on  both  sides  of  the  street  for 
its  full  length,  those  abutting  the  street  be- 
tween Mechanic  street  and  what  is  now  known 
as  Pennsylvania  street  being  much  smaller 
than  those  along  the  squares  east  of  Pennsyl- 
vania street  The  evidence  shows  without  dis- 
pute tbat  this  street  was  opened  and  built 
upon  for  its  wbole  length,  the  lots  lying  east 
of  Pennsylvania  street  being  generally  oc- 
cupied by  residence  property,  while  the  ground 
between  Pennsylvania  and  Mechanic  streets 
was  sold  to  persons  who  built  mills,  elevators, 
warehouses,  and  blacksmith  shops  upon  them, 
and  tbat  some  of  these  buildings  were  used 
for  other  purposes.  It  also  shows  that  about 
the  time  this  addition  to  the  town  was  laid 
out  and  the  street  opened  the  appellant's  rail- 
road was  built  upon  it,  and  that  side  tracks 
were  laid  in  the  streets  to  these  various  mills, 
elevators,  and  warehouses,  and  that  these 
tracks  have  ever  since  so  remained.  It  also 
shows  tbat  the  defendant  company's  first  de- 
pot, both  for  passenger  and  freight,  was  built 
on  the  north  side  of  this  street  on  ground  now 
occupied  by  Pennsylvania  street  The  evi- 
dence shows,  without  dispute,  that  this  street 
has  been  continuously  used  by  the  public  for 
travel  since  it  was  opened,  and  is  still  so 
used.  It  does  not  show,  however,  that  the 
portion  of  the  street  opposite  the  mills,  ware- 
houses, and  elevators,,  and  occupied  .by  ap- 
pellant's main  and  side  tracks,  was  ever 
used  by  teams  or  vehicles,  but  It  does  show 
without  dispute  Its  constant  use  by  pedestri- 
ans. The  evidence  falls  to  disclose  whether 
or  not  the  railroad  company  was  ever  ex- 
pressly granted  the  right  of  way  over  this 
street  either  by  the  owner  of  the  land  or  the 
authorities  of  the  town  or  city,  until  the  6th 
day  of  March,  1901,  but  it  does  show  its  con- 
tinuous use  by  the  company  since  its  first  oc- 
cupation In  1853  or  1854.  The  evidence  does 
not  show  tbat  either  the  authorities  of  the 
town  of  Greenfield,  If  it  ever  was  an  incor- 
porated town  (on  which  question  the  evidence 
Is  silent),  or  the  city  authorities,  expressly 
accepted  Railroad  street  as  a  public  street 
of  said  town  or  city;  or  tbat  they  ever  Im- 
proved the  same  or  caused  the  same  to  be 
worked  at  any  point  between  Pennsylvania 
and  Mechanic  streets.  It  Is  earnestly  con- 
tended by  appellant  that  the  evidence  affirma- 
tively shows  that  the  street  In  question  was 
not  dedicated  to  the  public,  but  to  the  rail- 
road company  for  railroad  purposes.  This 
contention  cannot  be  sustained.  There  is  no 
such  thing  at  common  law  or  by  virtue  of 
any  provision  of  our  statutes  as  the  dedica- 
tion of  property  to  a  private  person  or 


corporation.  Dedications  must  be  made  to 
the  public.  Lake  Erie,  etc.,  v.  Whltham, 
155  111.  514,  40  N.  B.  1014;  McWilllams 
v.  Morgan,  61  111.  89;  Washburn  on  Ease- 
ments, 205 ;  Watson  v.  Chicago,  etc.,  46  Minn. 
821,  48  N.  W.  1129.  Railroad  companies  do 
not  and  cannot  acquire  their  right  of  way  in 
this  manner,  and  there  is  nothing  on  the  plat 
introduced  in  evidence  In  this  case  indicating 
a  reservation  of  any  kind  in  favor  of  the  rail- 
road  in  the  dedication  of  the  ground  in  ques- 
tion. The  premises  were  laid  out  as  a  street 
It  is  so  marked  on  the  plat  so  designated  by 
the  proprietor  of  the  addition  in  the  state- 
ment accompanying  the  plat  and  recorded 
with  it  Lots  were  sold  by  the  owner  with 
reference  to  the  plat  and,  so  far  as  he  was 
concerned,  there  was  a  complete  and  Irrevoca- 
ble dedication  of  the  ground  to  the  public  and 
the  lot  owners  as  a  public  street  The  rail- 
road company  acquired  no  rights  whatever 
under  the  dedication.  The  mere  naming  of 
the  street  "Railroad  street"  gave  them  no 
rights,  and  all  the  legal  rights  they  had  In 
the  premises,  so  far  as  the  evidence  discloses, 
prior  to  the  6th  day  of  March,  1901,  they  ac- 
quired by  prescription.  It  is  insisted  that 
the  evidence  falls  to  show  an  acceptance  of 
the  street  An  acceptance  by  the  public  of 
the  street  dedicated  to  Its  use  is  necessary  to 
be  shown  In  order  to  perfect  the  dedication. 
Such  acceptance  may  be  proved  in  several  dif- 
ferent ways,  and  there  are  some  modes  of 
proving  an  acceptance  of  a  dedicated  public 
street  that  do  not  appear  In  the  evidence  In 
this  case.  It  does  not  appear  that  the  pub- 
lic authorities  ever  at  any  time  formally  ac- 
cepted this  street  or  tbat  they  impliedly  ac- 
cepted it  by  making  improvements  or  doing 
work  on  this  particular  part  of  the  street; 
but  it  is  In  evidence,  without  controversy  or 
contradiction,  that  this  part  of  the  street  has 
been  constantly  used  by  foot  travelers  prac- 
tically ever  since  it  was  laid  out 

Appellant  insists,  however,  that  the  evi- 
dence shows  that  this  use  is  only  such  use  as 
is  habitually  made  by  the  public  of  the  rail- 
road's private  right  of  way  wherever  the 
same  remains  open  and  Is  convenient  for  pub- 
lic travel.  This  Insistence  is  probably  true; 
and,  if  it  were  shown  that  the  appellant  was 
the  legal  owner  of  these  grounds  as  their 
right  of  way,  the  evidence  would  not  be  suf- 
ficient to  establish  a  right  in  the  public  to 
use  the  way.  But  such  is  not  the  question 
here.  Here  the  appellant  has  never  been 
granted  the  exclusive  right  of  way  over  these 
premises  by  any  person  authorized  to  give  it 
such  right  On  the  contrary,  the  premises 
were  dedicated  by  the  owner  to  the  public. 
In  the  case  of  a  use  for  travel  by  the  public 
of  a  railroad  company's  private  right  of  way, 
the  legal  right  to*  the  way  is  In  the  company. 
The  public  have  only  a  permissive  use.  In 
this  case  the  public  have  the  right  to  the  way, 
and  the  railroad  company  is  but  a  permissive 
user ;  and  the  question  Is  whether  or  not  the 
user  shown  In  the  evidence  by  the  public  ts 
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uk  acceptance  of  the  dedication.  That  such 
acceptance  can  be  as  effectually  shown  by 
such  a  continuous  user  as  in  any  other  man- 
ner is  well  settled  in  the  cases  of  Summers 
v.  State,  51  Ind.  201 ;  Strunk  v.  Prickett,  27 
Ind.  App.  586,  61  N.  E.  973;  and  Elliott  on 
Roads  and  Streets,  §  154,  and  cases  cited. 

Appellant  urges  that  its  occupation  of  the 
land  for  more  than  50  years  gives  it  the  ex- 
clusive right  to  continue  its  occupancy.  The 
evidence  discloses  that  the  company's  use 
of  the  land  has  not  been  exclusive  In  the 
past,  but  has  been  concurrent  with  its  use 
by  the  public  as  a  highway;  the  only  differ- 
ence being  that  the  railroad  company  has  made 
more  and  different  use  of  It  than  the  public. 
The  company's  user  of  the  premises  for  the 
purpose  of  their  road  for  all  these  years  has 
fully  established  their  right,  by  prescription, 
to  so  use  it,  but  only  in  common  with  the 
public.  It  takes  the  place  of  a  grant  from 
the  owner  of  the  land  and  a  franchise  from 
the  municipal  corporation.  But  it  does  not 
give  the  company,  who  entered  upon  the 
street  without  legal  right,  the  right  to  elbow 
off  those  who  have  had  the  legal  right  to  use 
it  ever  since  its  dedication  by  the  owner. 
The  rights  of  the  public  to  the  street  once 
attached,  the  appellant  could  not  acquire  the 
exclusive  right  to  the  use  of  the  street  by  any 
length  of  user.  Manion  v.  Lake  Erie,  etc. 
<Ind.  App.)  80  N.  E.  166;  Wolfe  v.  Sullivan, 
133  Ind.  331,  32  N.  E.  1017;  Louisville,  etc, 
v.  Downey,  18  Ind.  App.  146,  47  N.  E.  494. 

Appellant  introduced  in  evidence  a  copy  of 
the  proceedings  of  the  common  council  of  the 
city  of  Greenfield  at  a  meeting  held  March  6, 
1901,  as  follows:  "Be  It  resolved,  by  the 
common  council  of  the  city  of  Greenfield,  that 
whereas  Railroad  street  in  said  city,  so-called, 
between  Pennsylvania  street  and  Mechanic 
street,  has  been  platted  as  a  street,  but  that 
the  same  has  never  In  fact  been  accepted, 
used  or  improved  as  a  street,  by  the  city  or 
town  of  Greenfield,  or  by  the  public  authori- 
ties, and  said  city  has  never  claimed  or  exer- 
cised jurisdiction  over  it  as  such,  and  the 
same  has  always  been  as  It  now  exists  be- 
tween said  Pennyslvania  and  Mechanic 
streets,  used,  occupied  and  held  exclusively 
for  railroad  purposes,  and  that  the  Pitts- 
burgh, Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company,  now  the  owner  and  operating 
the  railroad  passing  through  said  city  and 
over  and  upon  the  ground  above  described, 
and  that  said  railway  company  is  proposing 
to  construct  a  new  passenger  station  upon  its 
grounds,  lots  6,  7,  8  and  9  of  Pierson's  addi- 
tion to  said  city,  and  in  the  construction 
thereof  It  will  be  necessary  that  said  com- 
pany occupy  with  its  buildings,  platforms, 
and  tracks,  a  part  of  the  ground  south  of  Its 
said  grounds,  consisting  of  lots  1  to  10,  both 
Inclusive,  in  said  Pierson's  addition,  and  said 
new  station  and  depot  and  facilities,  being 
found  to  be  needed  for  the  accommodation 
of  the  public,  and  of  great  benefit  and  im- 
provement to  the  said  city ;  and  the  said  rail- 


way company  desiring  to  be  fully  protected 
in  its  use  of  the  said  ground,  so  to  be  used 
and  occupied  for  its  said  new  station  and 
facilities  connected  therewith.  Now,  there- 
fore, for  the  purpose  of  disclaiming  any  and 
all  right  in  said  city  in  the  said  ground  and 
any  and  all  jurisdiction  over  the  same  as  a 
street,  and  to  fully  protect  the  said  railway 
company,  its  successors  and  assigns,  in  the 
full  use  thereof,  it  is  now  and  be  it  resolved, 
that  the  said  city  does  fully  disclaim  all 
rights  in  and  jurisdiction  over  the  said 
ground,  as  a  street  and  does  declare  the 
truth  of  the  foregoing  facts  recited,  and  that 
It  will  not  in  future  make  any  claim  thereto 
as  against  said  railway  company,  its  succes- 
sors or  assigns,  and  that  full  and  complete 
authority  is  now  and  hereby  granted  to  said 
railway  company,  its  successors  and  assigns, 
to  use  and  occupy  the  said  ground  between 
the  said  Pennsylvania  and  Mechanic  streets 
for  their  depot  and  platforms  and  station  fa- 
cilities, fully  and  freely  in  all  respects.  And 
that  this  authority  shall  be  irrevocable  and 
shall  at  all  times  fully  protect  the  said  com- 
pany, its  successors  and  assigns,  in  such  an 
occupation  against  any  and  all  claim  by  said 
city  at  any  time,  of  right  in  or  jurisdiction 
over  said  ground  as  a  street  or  public  high- 
way." It  is  claimed  by  appellant  that  this 
resolution  vested  the  company  with  complete, 
exclusive  right  to  the  street,  or  at  least  that 
part  of  it  on  which  their  platform  was  built, 
and  where  the  accident  to  appellee  occurred. 
We  do  not  see  our  way  clear  to  adopt  this 
view.  It  is  true  that  the  city  council  Is 
vested  by  the  Legislature  with  very  large 
powers  with  reference  to  city  streets,  but 
they  have  no  power  to  grant  to  a  railroad 
company  the  exclusive  right  to  use  a  public 
street.  Louisville,  etc.,  v.  Downey,  supra; 
Indianapolis,  etc.,  v.  State  ex  rel.,  37  Ind.  494 : 
Sherlock  v.  Kansas  City,  etc.,  142  Mo.  172. 
43  S.  W.  629,  64  Am.  St  Rep.  551 ;  Lockwood 
v.  Railroad  Co.,  122  Mo.  86,  26  8.  W.  698. 
24  L.  R.  A.  516,  43  Am.  St  Rep.  547;  Manion 
v.  Lake  Erie,  etc.,  supra. 

Nor  are  the  recitals  in  this  resolution  in 
reference  to  what  has  been  done  by  the  rail- 
road company  in  the  occupancy  and  use  of 
the  street,  and  what  has  not  been  done  by 
the  city  or  town  authorities,  of  any  legal 
effect  Whether  or  not  the  premises  in  ques- 
tion had  been  accepted  as  a  public  street  Is 
a  matter  of  law,  dependent  on  facts  that  can- 
not be  proved  by  a  resolution  of  the  common 
council  of  Greenfield,  and  what  had  or  had 
not  been  done  in  the  past  by  the  town  or  city 
authorities  with  reference  to  work  and  im- 
provements upon  the  street  or  by  the  com- 
pany in  reference  to  their  occupancy  of  the 
street  would  have  to  be ^  made  manifest  by 
the  records  of  the  city  council  with  reference 
to  those  matters,  and  the  testimony  of  sworn 
witnesses  who  knew  the  facts  and  circum- 
stances regarding  the  matter.  And,  If  the 
rights  of  the  public  in  the  premises  as  a  pub- 
lic street  had  once  attached,  they  could  not 
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be  destroyed  by  this  renunciation  of  the  com- 
mon council.  If  they  had  not  attached,  the 
resolution  of  the  council  would  be  entirely 
unnecessary  and  meaningless.  The  full  ex- 
tent of  appellant's  rights  acquired  under  this 
resolution  was  to  the  street  for  all  necessary 
purposes,  including  the  construction  of  their 
depot  platform ;  but  it  could  give  the  company 
no  exclusive  right  to  the  portion  of  the  street 
occupied  by  this  platform.  The  act  of  the 
railroad  company  in  laying  the  brick  plat- 
form in  the  public  street,  though  with  the 
full  consent  of  the  city  authorities,  was  no 
more  effective  to  exclude  the  public  from 
passing  over  it  than  laying  their  track  by 
consent  of  the  same  authorities,  in  a  recog- 
nized public  street,  would  exclude  the  travel- 
ling public  from  walking,  riding,  or  driving 
over  their  rails,  ties,  and  roadbed.  The  recip- 
rocal rights  of  the  company  and  of  the  public 
would  be  precisely  the  same  in  one  case  as 
the  other.  The  evidence  in  the  case  being 
sufficient  to  justify  a  finding  that  Railroad 
street,  between  Mechanic  and  Pennsylvania 
streets,  was  a  public  street  in  the  city,  and 
that  the  place  where  the  appellee  was  struck 
was  in  the  limits  of  the  street,  the  appellee, 
therefore,  was  neither  a  trespasser  nor  a 
mere  licensee,  but  was  where  he  had  a  lawful 
right  to  be,  and  the  railroad  company  was 
bound,  In  the  exercise  of  its  rights,  to  observe 
reasonable  care  not  to  injure  him.  It  was 
bound  to  observe  the  same  care  toward  him 
as  it  was  required  to  exercise  toward  those 
who  used  the  platform  for  some  purpose  con- 
nected with  appellant's  business. 

The  point  is  made  that  the  evidence  fails 
to  establish  the  facts  averred  In  the  com- 
plaint constituting  the  charge  of  negligence 
against  appellant.  The  complaint  avers, 
among  other  things,  that  it  was  the  custom 
of  the  postal  clerks  to  throw  off  the  mail 
from  fast  trains  at  a  point  west  of  appel- 
lant's depot,  where  it  was  likely  to  Injure 
persons  lawfully  upon  the  platform.  The 
evidence  falls  to  sustain  this  averment  There 
is  no  proof  that  mail  sacks  were  ever  thrown 
off  the  appellant's  trains  by  postal  clerks  at  a 
point  west  of  appellant's  depot  prior  to  the 
time  of  the  appellee's  injury.  If  this  was  all 
'the  complaint  contained  upon  the  subject  of 
appellant's  negligence,  the  point  urged  by  It 
in  this  respect  would  be  well  taken ;  but  the 
complaint  further  charges  that  "for  more 
than  two  years  last  past  it  has  been,  and  still 
is,  the  dally  custom  of  the  defendant  at  said 
station  to  knowingly  permit  large  bags  of 
mail  to  be  discharged  from  said  trains  by 
mail  clerks  and  agents,  while  said  trains  were 
in  rapid  motion,  upon  said  sidewalk,  at  such 
time  and  in  such  manner  and  place,  which 
subjected  the  persons  who  might  be  upon  the 
sidewalk  at  such  time  to  great  hazard  of  life 
and  limb." 

There  are  other  allegations  in  the  com- 
plaint describing  the  sidewalk  or  platform, 
and  averring  Its  use  by  the  public  and  the 
patrons  of  the  road  for  the  purposes  of  travel. 


These  averments,  though  by  no  means  ar- 
tistically drawn,  are  sufficient  to  admit  proof 
of  the  throwing  off  of  mail  sacks  by  postal 
clerks  at  other  points  along  the  platform  in 
question  than  west  of  the  depot,  or  the  par- 
ticular spot  where  appellee  was  struck.  The 
testimony  of  Mr.  Tuttle,  a  drayman,  was  to 
the  effect  that  the  mall  carrier  generally  re- 
ceived the  mall  between  the  depot  and  Penn- 
sylvania street,  that  the  mail  clerks  kicked 
it  off  the  cars,  and  that  it  fell  on  the  plat- 
form between  Pennsylvania  street  and  the 
depot,  and  it  was  fairly  inferable  from  the 
evidence  that  the  platform  was  as  much  fre- 
quented by  passers-by  east  of  the  depot  as  it 
was  west  of  the  depot. 

Our  attention  is  particularly  directed  to 
the  case  of  Muster  v.  C,  M.  &  St  P.  Ry.,  61 
Wis.  325,  21  N.  W.  223,  50  Am.  Rep.  141. 
In  that  case  the  plaintiff  was  engaged  at 
work  on  a  scaffold  at  the  defendant's  depot. 
A  mail  clerk  threw  a  mail  sack  from  a  pass- 
ing mail  train,  which  struck  and  knocked 
down  the  scaffold,  injuring  the  plaintiff.  It 
was  averred  in  the  complaint  that  the  postal 
clerks  were  in  the  habit  of  throwing  off  the 
mail  at  the  depot  and  that  the  practice  was 
dangerous  and  was  known  to  the  defendant, 
and  permitted  without  objection  from  it. 
The  evidence  showed  that  the  mail  had  never 
been  thrown  off  at  the  depot  before,  but  at 
the  mall  catch  200  feet  away,  and  there  is 
nothing  in  the  case  tending  to  show  that  at 
the  place  where  the  mail  was  customarily 
discharged  any  danger  was  to  be  apprehend- 
ed. The  railroad  companies  are  not  prima- 
rily .liable  for  the  negligence  of  the  servants 
of  the  government  In  discharging  their  du- 
ties. They  are  in  no  sense  servants  or  em- 
ploye's of  the  company,  and  the  only  ground 
upon  which  the  railroad  company  is  held 
liable  for  their  acts  is  that  the  mail  clerks 
travel  on  the  company's  cars,  and,  by  reason 
of  that  fact,  have  it  in  their  power,  by  dan- 
gerous practices,  to  Injure  those  who  may 
lawfully  be  In  close  proximity  to  the  com- 
pany's road,  and  to  whom  the  company  owes 
a  duty  of  exercising  reasonable  care  to  pro. 
tect  from  Injury  by  reason  of  the  passage  of 
its  trains,  and  that  the  company  have,  with- 
out objection,  suffered  such  mail  clerks  to  in- 
dulge in  such  dangerous  practices.  Here 
the  dangerous  practice  charged  was  throw- 
ing off  mall  at  this  station  at  a  place  where 
it  was  liable  to  injure  some  person  or  per- 
sons who  had  a  right  to  be  there.  It  is  es- 
sential that  the  evidence  should  show  that 
it  was  the  custom  to  throw  the  mail  where 
it  was  liable  to  do  Injury  to  some  person, 
but  it  was  not  essential  that  the  evidence 
show  that  it  was  thrown  off  customarily 
at  the  exact  spot  where  the  party  was  even- 
tually struck.  The  evidence  In  this  case 
would  justify  the  jury  in  concluding  that  it 
was  just  as  dangerous  to  throw  the  mail  off 
on  the  platform  east  of  the  depot  as  it  was 
west  of  the  depot.  The  traveling  public  and 
those  having  business  with  the  company,  the 
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evidence,  la  the  case  Indicates,  used  the  en- 
tire platform,  from  one  end  to  the  other,  and 
the  east  end  quite  as  much  as  the  west  end; 
and  it  was  simply  a  matter  of  chance  that 
the  accident  took  place  west  of  the  depot 
rather  than  east  of  It,  and  that  a  similar 
accident  was  liable  to  happen  anywhere  along 
the  platform.  The  negligence  of  the  com- 
pany was  in  permitting  the  dangerous  prac- 
tice, and  the  evidence,  we  think,  is  amply 
sufficient  to  sustain  this  charge. 

The  distinction  between  this  case  and  the 
Munster  Case,  supra,  is  that  in  this  case  the 
evidence  affirmatively  shows  that  at  the 
point  where  the  mall  was  customarily  dis- 
charged there  was  danger  of  injuring  per- 
sons by  throwing  it  from  the  moving  trains, 
while  in  the  Munster  Case  the  evidence  does 
not  disclose  that  the  place  where  the  mail 
was  discharged  was  one  where  danger  of 
injury  to  any  person  could  have  reasonably 
been  apprehended. 

Among  other  reasons  given  for  a  new  trial 
was  the  introduction  In  evidence  of  a  speed 
ordinance  of  the  city  of  Greenfield.  Admit- 
ting that  this  evidence  was  incompetent,  a 
question  we  do  not  decide,  there  is  no  dispute 
that  the  postal  clerks  customarily  threw  the 
mall  sacks  on  the  platform  between  Me- 
chanic and  Pennsylvania  streets,  and  that 
this  place  where  the  mails  were  thus  thrown 
was  in  constant  use  by  the  traveling  public 
and  by  the  patrons  of  the  road.  These  facts 
were  not  denied,  and  we  think  that  they 
affirmatively  establish  negligence  on  the  part 
of  the  railroad  company  In  the  absence  of 
any  countervailing  evidence.  The  company 
was  bound  to  know  of  this  custom  from  the 
length  of  time  that  it  had  prevailed,  and,  if 
they  would  excuse  themselves  upon  the 
ground  that  the  custom  prevailed  over  their 
objection  and  remonstrance,  it  was  for  them 
to  prove  that  they  had  made  such  remon- 
strance, or  that  they  had  used  reasonable 
effort  to  prevent  the  practice.  Nothing  of 
the  kind  appears  In  evidence;  and  we  there- 
fore think  that  the  evidence  not  only  justi- 
fied, but  required,  a  finding  that  the  appel- 
lant was  guilty  of  negligence  In  permitting 
this  practice  to  prevail.  It  Is  only  to  the 
question  of  negligence  that  the  speed  ordi- 
nance and  the  testimony  In  reference  to  the 
speed  of  the  train  was  addressed,  and  there- 
fore, if  there  was  error  In  admitting  this  evi- 
dence, It  was  harmless. 

Objection  is  made  to  the  Introduction  In 
evidence  of  the  improvement  of  Depot  street 
This  may  have  been  an  error;  but  we  do  not 
see  how  it  could  have  been  harmful,  justify- 
ing the  court  in  reversing  this  case. 

Exception  is  taken  to  the  sixteenth  charge, 
given  by  the  court  to  the  jury  .on  its  own 
motion.  The  objection  to  this  charge  Is  that 
it  authorizes  the  jury  to  take  into  considera- 
tion all  loss  of  time  to  the  appellee  caused 


by  his  injury,  and  that  no  special  damages 
on  that  account  were  averred  In  the  com- 
plaint. It  is  averred  in  the  complaint  that 
plaintiff  was  rendered  unconscious  for  three 
days,  and  disabled  from  doing  a  full  day's 
work  on  account  of  his  injuries.  We  think 
these  allegations  are  sufficient  to  justify  the 
instruction,  and,  if  they  were  not,  and  there 
was  evidence  of  a  loss  of  time  on  account 
of  appellee's  injuries,  the  court  below  would 
have  permitted  the  complaint  to  be  amend- 
ed to  correspond  to  the  evidence  In  this  re- 
spect, and  the  amendment  will  be  considered 
as  having  been  made  here. 

Objection  to  some  other  charges  given  by 
the  court  to  the  jury  are  made,  none  of 
which  we  think  are  sufficient,  if  erroneous, 
to  justify  a  reversal  of  this  case. 

It  is  urged  by  appellant  that  the  evidence 
affirmatively  shows  the  appellee  to  have  been 
guilty  of  contributory  negligence  in  failing 
to  take  notice  of  the  approach  of  the  train 
when  he  knew  it  was  coming,  and  could 
easily  have  seen  it,  and  that  had  he  given 
the  approaching  train  attention  be  could 
have  avoided  the  accident  that  happened 
to  him.  The  evidence  shows  that  the  appel- 
lee was  walking  along  a  wide  platform,  and 
that  he  was  several  feet  away  from  the  edge 
of  the  platform  next  to  the  appellant's  road, 
in  a  place  where  he  would  be  amply  safe  and 
secure  from  the  passage  of  the  train.  He 
knew  the  train  was  coming,  but  be  bad  no 
reason  to  apprehend  that  the  train  would 
either  leave  the  track  and  injure  him,  or 
that  somebody  on  board  the  train  would 
throw  a  missile  from  It  and  strike  him. 
There  is  no  ground  for  holding  the  appellee 
guilty  of  contributory  negligence.  The  evi- 
dence in  this  case  shows,  without  contradic- 
tion, that  the  appellee,  while  passing  along 
the  company's  platform  at  a  safe  distance 
from  the  company's  track,  was  struck  and 
severely  Injured  by  mail  sacks  thrown  by  a 
postal  clerk  from  a  mail  car  passing  at  a 
high  rate  of  speed  over  the  appellant's  road; 
that  it  had  been  for  more  than  two  years 
the  custom  of  the  mail  clerks  on  this  road 
to  throw  off  the  mall  sacks  upon  this  plat- 
form, along  which  the  public  passed  dally  and. 
hourly;  that  the  place  where  the  platform 
was  built  was  a  part  of  a  public  street  that 
had  been  dedicated  to  the  public  use  as  a 
street  many  years  before;  and  that  it  had 
been  constantly  and  continuously  used  from 
the  time  of  Its  dedication  up  to  the  time  of 
the  appellee's  injury  by  the  public  who  had 
occasion  to  use  it  as  a  place  of  travel. 

These  facts  appearing  without  controversy 
require  the  court  to  affirm  this  judgment, 
although  there  may  be'  intervening  errors  of 
the  court  in  the  admission  of  evidence  or 
instructions  given  to  the  jury. 

Judgment  affirmed. 
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(41  Ind.  App.  «U) 

LOWDEN  v.  PENNSYLVANIA  CO. 
(No.  6,944.)  i 

(Appellate  Court  of  Indiana,  Division  No.  L 
Dec  10,  1907.) 

L  TriaIt-Genebai.  Verdict— Special  Find- 
ings—Inconsistencies. 
Special  findings  inconsistent  with  the  gen- 
eral verdict  will  control  the  latter  only  when  on 
the  face  of  the  record  there  is  snch  antagonism 
that  both  cannot  stand,  after  considering  all 
provable  facts  and  reasonable  deductions  from 
any  evidence,  admissible  under  the  issues. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  46,  Trial,  SS  867-860.] 

2.  Evidence— Presumptions. 

The  law  presumes  that  a  person  possessing 
good  eyesight  must  have  seen  that  which  was  in 
in  range  of  hia  vision,  if  he  gave  attention  and 
looked. 

8.  Railroads— Stbeet  Cbossinos— Injtjbt  to 

Pedestrians. 

One  crossing  a  street  on  which  trains  and 
street  cars  are  operated  is  bound  to  know  that 
the  crossing  is  a  place  of  danger,  and  to  avoid 
being  guilty  of  contributory  negligence  be  is  re- 
quired to  exercise  such  care  as  an  oruinarily 
cautious  person  would  use  under  similar  cir- 
cumstance* to  avoid  injury. 

[Ed.  Note.— For  cases  in  point,  ace  Cent.  Dig. 
vol.  41,  Railroads,  f  1022.] 

4.  Sake— Tbiait- Genes al  Vebdiot— Effect. 

A  general  verdict  in  favor  of  a  pedestrian, 
suing  a  railroad  company  for  injuries  in  a  col- 
lision with  a  train  at  a  street  crossing,  is  a 
finding  that  she  exercised  ordinary  care. 

6.  Same— Contbibutoby  Negligence  —  Bub- 
den  or  Pboof. 

In  an  action  against  a  railroad  for  Injuries 
to  a  pedestrian  struck  by  a  train  at  a  railroad 
crossing,  the  burden  of  proving  plaintiff's  negli- 
gence is,  under  Acts  1899,  p.  68,  a,  41,  on  de- 
fendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  J  1121.] 

41.  Railroads  —  Accidents   at  Cbossingb  — 

Vebdict  and  Findings. 

The  complaint  in  an  action  against  a  rail- 
road for  injuries  to  a  pedestrian  in  a  collision 
with  a  train  at  a  street  crossing  alleged  that  aa 
the  pedestrian  proceeded  over  the  crossing  she 
continued  to  look  and  listen.  Special  findings 
■bowed  a  straight  track  from  the  place  of  the 
accident  of  600  feet  and  also  placed  the  pedes- 
trian in  the  center  of  the  track  80  feet  from  the 
approaching  train.  The  train  was  operated  at 
•uch  speed  that  the  entire  distance  of  600  feet 
could  be  run  In  less  than  half  a  minute.  A 
street  car  had-  passed,  and  other  cars  were  on 
the  track,  and  the  pedestrian  could  not  hear  the 
Approaching  train  because  of  noise.  Held,  that 
the  special  findings  were  not  inconsistent  with 
-a  genera*  verdict  in  favor  of  the  pedestrian. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 

S7-J60.]Rai,^0ad8,  8  1216  J  V01'  46,  Tria1'  M 
T.  Same. 

A  motion  for  judgment  on  answers  to  In- 
terrogatories notwithstanding  the  general  ver- 
dict must  be  decided  on  the  special  findings  and 
the  pleadings  alone,  and  the  court  cannot  con- 
sider the  sufficiency  of  the  evidence  to  support 
the  genera]  verdict 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
wol.  46,  Trial,  §§  857-860.] 

Appeal  from  Circuit  Court,  Boone  County ; 
Samuel  R.  Artman,  Judge. 

Action  by  Mattle  M.  Lowden  against  the 
Pennsylvania  Company.    From  a  judgment 


for  defendant  notwithstanding  the  general 
verdict  for  plaintiff,  she  appeals.  Reversed, 
and  new  trial  granted. 

Wymond  J.  Beckett,  A.  J.  Shelby,  and  El- 
liott &  Elliott,  for  appellant  Samuel  A. 
Pickens,  Robt  F.  Davidson,  and  Owen  Pick- 
ens, for  appellee. 

MYERS,  J.  Appellee  on  September  27, 
1904,  while  operating  its  locomotive  and  cars 
In  and  along  Kentucky  avenue,  a  street  In 
the  city  of  Indianapolis  running  northeast 
and  southwest,  at  a  point  on  said  avenue  in- 
tersected by  West  street,  extending  north  and 
south,  struck  and  Injured  appellant  and  for 
damages  on  account  of  said  injuries  appel- 
lant brought  this  action.  Trial  by  jury  and 
a  general  verdict  In  favor  of  appellant,  and 
answers  to  49  interrogatories,  were  returned. 
Appellee's  motion  for  judgment  on  the  an- 
swers to  interrogatories  notwithstanding  the 
general  verdict  was  sustained,  and  judgment 
rendered  for  appellee.  The  correctness  of 
this  ruling  is  the  only  question  presented. 

The  complaint,  after  describing  Kentucky 
avenue  and  West  street  at  the  point  where 
the  accident  occurred,  showing  the  location  of 
the  track  on  which  appellee  was  operating  its 
locomotive  and  cars,  and  the  location  of  two 
street  car  tracks,  charges  that  while  appel- 
lant was  proceeding  across  said  tracks,  exer- 
cising care  and  diligence  and  continuing  to 
look  and  listen  for  approaching  trains,  and 
without  her  fault,  was  negligently  struck 
and  knocked  down  and  injured  by  a  locomo- 
tive and  train  of  cars  which  appellee  was 
negligently  running  backward  along  said  ave- 
nue ;  that  said  locomotive  and  cars  were  being 
run  In  and  along  said  avenue  at  a  speed  of  25 
miles  an  hour,  without  ringing  the  bell  at- 
tached to  the  locomotive,  and  without  a 
watchman  or  other  person  upon  the  rear  end 
of  said  locomotive  or  tender,  as  the  same  was 
backing,  to  warn  persons  of  its  approach  and 
to  prevent  accidents;  that  all  and  each  of 
the  aforesaid  negligent  acts  were  In  violation 
of  ordinances  of  the  city  of  Indianapolis,  then 
in  full  force  and  effect,  making  it  unlawful 
to  run  or  cause  a  locomotive,  car,  or  train 
of  cars  to  be  run  backward  through  said 
city  without  providing  a  watchman  or  other 
person  on  the  rear  end  of  such  locomotive, 
car,  or  train  of  cars  to  warn  persons  of  their 
approach,  making  It  the  duty  to  ring  the  bell 
attached  to  the  locomotive  whenever  the  same 
should  be  moving  in  and  through  the  city,  and 
making  it  unlawful  to  run  or  permit  a  loco- 
motive or  train  to  be  run  along  any  track  in 
said  city  at  a  greater  speed  than  4  miles  an 
hour.  The  complaint  also  alleges  that  for 
several  years  appellee  had  maintained  a  flag- 
man at  the  place  In  question,  whose  duty  it 
was  to  notify  people  who  were  crossing  or 
about  to  cress  of  the  approach  of  the  locomo- 
tive or  cars,  and  that  said  flagman  failed  to 
so  notify  appellant 

The  answers  to  the  Interrogatories,  show: 


1  Rehearing  denied.   Tranxfer  to  Supreme  Court  denied. 
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That  Kentucky  avenue,  In  the  city  of  Indian- 
apolis, at  the  point  crossed  by  West  street, 
Is  80  feet  wide,  and  from  curb  to  curb  70  feet 
wide.  That  in  and  along  said  avenue  there 
was  one  track,  which  appellee  used  In  run- 
ning its  trains,  and  from  the  center  of  this 
track  to  the  curb  on  the  south  was  50  feet 
4  inches.  To  the  south  of  said  track,  and 
running  parallel  with  the  same  along  said 
avenue,  were  two  street  car  tracks.  The  dis- 
tance between  the  two  outside  rails  of  the 
street  car  tracks  was  14  feet  2  inches.  The 
nearest  street  car  rail  to  the  rail  of  the 
railroad  track  was  7  feet  1  Inch,  and  the  dis- 
tance from  the  curb  on  the  south  side  of 
the  avenue  to  the  first  street  car  rail  was 
26  feet  3  Inches,  and  the  sidewalk  on  the 
south  side  of  said  avenue  was  10  feet.  The 
distance  from  the  center  of  the  railroad  track 
south  to  the  center  of  the  first  street  car 
track  was  12  feet  That  at  the  time  of  the 
accident  appellee  was  running  its  locomotive, 
with  three  cars  attached,  backward,  drawing 
the  cars  after  it,  from  the  southwest  and  to- 
ward the  northeast,  along  Kentucky  avenue, 
and  while  appellant  was  crossing  said  avenue 
and  near  the  west  side  of  West  street,  at 
about  9:43  in  the  morning,  she  was  struck  by 
said  locomotive.  That  the  railroad  track  im- 
mediately west  of  West  street  extends  south- 
west oh  a  straight  line  about  600  feet.  That 
said  locomotive  was  running  at  the  rate  of 
about  fifteen  miles  an  hour,  and  the  bell  there- 
on, at  the  time  of  the  accident,  was  not  ring- 
ing. Appellant  was  familiar  with  said  cross- 
ing, and  that  trains  were  frequently  run  up- 
on the  railroad  track.  Appellant  approached 
the  railroad  track  from  the  southeast.  Her 
age  was  52,  her  eyesight,  hearing,  and  powers 
of  locomotion  good,  and,  had  she  looked  in 
a  southwesterly  direction  when  between  the 
curb,  and  the  first  street  car  track,  or  when  be- 
tween the  rails  of  the  street  car  track  and 
the  railroad  track  she  could  bare  seen  the 
locomotive  and  train  approaching;  but  she 
could  not  have  heard  it,  because  of  noise 
from  wagons,  street  cars,  and  wind  from  the 
southeast  Immediately  before  appellant 
passed  over  the  street  car  track  next  to  the 
railroad  track,  a  street  car  passed  southwest- 
wardiy,  and  there  were  other  street  cars  on 
the  track.  She  could  have  stood  between  the 
street  car  track  and  the  railroad  track  with- 
out danger  from  the  locomotive.  At  the  time 
she  crossed  the  street  car  track  next  to  the 
railroad  track  the  locomotive  was  about  30 
feet  from  the  place  of  the  accident  When 
she  first  saw  the  locomotive  It  was 'about  30 
feet  away  and  she  was  in  the  center  of  the 
railroad  track.  She  did  not  see  the  locomo- 
tive approaching  and  attempted  to  cross  be- 
fore the  locomotive  reached  the  crossing. 

The  rule  is  that  special  findings  of  fact 
inconsistent  with  the  general  verdict  will  con- 
trol the  latter  only  when  upon  the  face  of  the 
record  there  Is  such  antagonism  that  both 
cannot  stand  after  indulging  ail  provable 


facts  and  reasonable  deductions  which  might 
have  been  made  in  support  of  the  general 
verdict  from  any  evidence  legitimately  admia 
sible  under  the  Issues.    Indianapolis  St.  R. 
Co.  v.  Marschke,  166  Ind.  490,  77  N.  E.  945; 
Southern  Indiana  R.  Co.  v.  Peyton,  Adnt'r, 
157  Ind.  090,  61  N.  E.  722 ;  Chicago,  etc.,  R. 
Co.  v.  Leachman,  161  Ind.  512,  517,  69  N.  E. 
253 ;  Stoy  v.  Louisville,  etc.,  R,  Co.,  160  Ind. 
144,  148,  66  N.  E.  615.    If  by  any  reasonable 
hypothesis  the  special  findings  can  be  recon- 
ciled with  the  general  verdict  the  latter  must 
stand.    Princeton  C.  &  M.  Co.  v.  Roll,  162  Ind. 
115,  66  N.  E.  169;  Guedelhofer  v.  Ernstiug. 
23  Ind.  App.  188,  55  N.  E.  113.  Appellant's 
sense  of  sight  was  good,  and,  this  being 
true,  the  law  presumes  that  she  must  have 
seen  that  which  was  within  the  range  of  her 
vision  if  she  gave  attention  and  looked.  Chi- 
cago, etc.,  R.  Co.  v.  Hedges,  118  Ind.  5,  20 
N.  E.  530;  Baltimore,  etc.,  R.  Co.  v.  Rosbor- 
ough  (Ind.  App.)  80  N.  E.  869.   And  as  the 
special  findings  show  appellant  In  a  position 
where  she  could  have  seen  the  locomotive  In 
time  to  have  avoided  Injury  had  she  looked 
in  the  direction  from  which  the  locomotive 
was  approaching,  it  is  argued  that  she  must 
be  presumed  to  have  seen  It  and  failed  to 
heed  what  she  saw,  thereby  contributing  to 
her  injury,  and  upon  the  theory  of  concurring 
negligence  cannot  recover. 

Under  all  the  facts  she  was  bound  to  know 
that  the  crossing  was  a  place  of  danger,  and 
to  avoid  being  guilty  of  contributory  negli- 
gence she  was  required  to  exercise  such  care 
as  an  ordinarily  careful  and  cautious  person 
would  use  under  all  the  apparent  or  similar 
circumstances  to  avoid  Injury,  and  the  gener- 
al verdict  amounts  to  a  finding  in  her  favor 
upon  that  Issue.  In  actions  of  this  character 
the  burden  of  proving  contributory  negligence 
is  on  the  defendant  Acts  1899,  p.  58,  c  41. 
The  complaint  alleges  that  as  appellant  pro- 
ceeded over  the  crossing  she  continued  to  look 
and  listen.  The  special  findings  show  a 
straight  track  to  the  southwest  from  the 
place  of  the  accident  of  600  feet  Had  the 
locomotive  which  collided  with  appellant  run 
the  entire  distance  at  a  speed  of  15  miles  an 
hour,  the  time  consumed  would  have  been 
less  than  one-half  minute.  The  findings  also 
place  appellant  In  the  center  of  the  railroad 
track,  and  30  feet  or  l*/n  seconds  from  the 
approaching  locomotive,  when  she  first  saw  It. 
From  two  points  before  entering  on  the 
track  she  could  have  seen  it  had  she  looked 
to  the  southwest  But  considering  these  find- 
ings in  connection  with  the  finding  that  a 
street  car  had  just  passed  to  the  southwest 
and  other  street  cars  were  on  the  track  (how 
near  the  crossing  does  not  appear),  and  that 
she  could  not  hear  the  approaching  locomo- 
tive because  of  noise  from  wagons,  street 
cars,  and  wind  from  the  southeast  does  not 
certainly  exclude  the  existence  of  other  con- 
ditions which  might  have  been  in  evidence 
under  the  pleadings  and  an  excuse  furnished 
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*>y  ber  for  not  looking  to  the  southwest  at 
ihe  particular  time  aud  place  as  would  jus* 
tify  the  jury  In  its  general  finding  that  she 
4ised  ordinary  care.  And  if  this  be  true,  or 
It  from  the  whole  evidence  facts  are  exhibit- 
ed "of  a  character  to  be  reasonably  subject  to 
more  than  one  Inference  or  conclusion  under 
established  rules  of  law,  then  the  ultimate 
fact  of  contributory  negligence  or  doe  care" 
should  be  left  to  the  jury.  Greenawaldt  ▼. 
Lake  Shore,  etc.,  R.  Co.,  166  Ind.  219,  74  N. 
B.  1081;  Baltimore,  etc,  R.  Co.  t.  Rosbor- 
ough,  supra ;  Wabash  R.  Co.  v.  Riddle,  27  Ind. 
App.  161,  69  N.  B.  284,  60  N.  B.  12. 

Inferential^  appellee  says  that  the  trial 
court  heard  the  evidence  and  may  have  been 
moved  to  a  certain  extent  in  making  the  rul- 
ing here  challenged  because  of  no  evidence 
from  which  presumptions  or  intendments 
might  arise  to  support  the  general  verdict 
and  reconcile  the  special  findings  therewith. 
This  question  on  appeal  must  be  decided  up- 
on the  special  findings  and  the  pleadings  alone 
(Indiana,  etc,  Gas  Co.  v.  Long,  27  Ind.  App. 
219,  59  N.  E.  410),  and  we  know  of  no  good 
reason  why  the  trial  court  should  not  be  re- 
quired to  pass  upon  the  question  under  pre- 
cisely the  same  rules  as  those  governing  ap- 
pellate courts,  for  in  this  manner  only  Is  the 
same  question  presented  to  both  courts. 

Judgment  reversed,  with  instructions  to 
overrule  appellee's  motion  for  judgment,  and 
that  a  new  trial  be  granted  appellant,  and 
for  further  proceedings  not  inconsistent  with 
this  opinion. 


FEDERAL  LIFE  1X9.  CO.  v.  KERR.  (No. 
6,104.)- 

<Appellat«  Con rt  of  Indiana,  Division  No.  2. 
Dec  11,  1907.) 

1.  Insurance  —  Reinsurance  —  Extent  or 
Liability  or  Reinsuber. 

Act  March  11,  1867  (Acts  1867.  p.  160.  c 
71:  Burns'  Ann.  St.  1901,  f  4966),  amended 
in  1897  (Acts  1897,  p.  276,  c  180;  Burns'  Ann. 
St.  1901,  |  4838),  expressly  confers  upon  all  in- 
surance companies  the  power  to  reinsure  their 
risks,  with  the  consent  of  the  insured,  snd  pro- 
vided that  the  liability  of  a  company  thus  re- 
insuring to  the  person  whose  property  Is  insured 
shall  be  the  same  as  if  the  original  policies  had 
been  issued  by  such  company.  Act  March  9, 
1897,  I  15  (Acts  1897,  p.  318,  c  195;  Burns' 
Ann.  St  1901,  §  4914o),  and  Act  Feb.  10,  1899, 
H  18,  25  (ActB  1899.  pp.  37,  39,  c  28 ;  Burns* 
Ann.  St  1901,  §§  4S94cl,  4894jl).  recognizes 
the  right  and  limits  its  exercise.  The  liability 
of  an  original  insurer  upon  its  contract  with 
Insured  became  absolute  after  the  expiration  of 
two  years,  and  neither  breach  of  warranty  nor 
misstatement  in  the  application  was  available  to 
it  as  a  defense.  Held,  that  the  original  insurer 
rould  not  deprive  Insured  of  his  vested  contract 
Interest  by  contracting  to  reinsure  his  risk  with 
the  provision  that  the  liability  of  the  reinsurer 
should  be  conditioned  upon  the  truth  of  every 
statement  representation,  and  warranty  contain- 
ed in  the  application. 

2.  Same— Action  Against  Reinsures— Rati- 
fication or  Contract. 

By  bringing  suit  against  the  reinsurer,  the 
policy  holder  rati&ed  and  adopted  the  contract 

•  Rehearing  denied,  86  N.  HL  796.  Superseded  by 
denied,  91  N.  B.  230. 


of  reinsurance  so  far  only  as  It  was  authorised 

by  law. 

8.  Same— Statute  a  Past  or  Contract. 

The  statute  authorizing  reinsurance  is  part 
of  the  contract  of  reinsurance,  and  stipulations 
in  conflict  therewith  are  void. 
4.  Same— Poijct— Notice  to  Policy  Holder. 

Where  a  policy  of  reinsurance  issued  to  be 
attached  to  the  original  policy  provided  that  the 
policy  of  reinsurance  was  subject  to  the  contract 
of  reinsurance  with  the  original  insurer,  but  did 
not  convey  the  idea  to  the  policy  holder  that  a 
new  contract  was  being  made  for  him.  it  charged 
the  policy  holder  only  with  notice  of  a  contract 
of  reinsurance  such  as  the  statute  allowed  the 
original  insurer  to  make. 
6.  Pleading — Actions  Founded  oh  Written 
Instruments— Filing  Instruments. 

Under  Bums'  Ann.  St  1901,  |  365,  re- 
quiring that  when  a  pleading  is  founded  upon 
a  written  Instrument,  the  original  or  a  copy 
thereof  must  be  filed  with  the  pleading,  in  an 
action  on  an  insurance  policy  issued  by  one  com- 
pany and  subsequently  assumed  by  another.  It 
was  not  necessary  to  file  the  contract  of  rein- 
surance between  the  two  insurance  companies. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  89,  Pleading,  I  931.] 

Appeal  from  Circuit  Court,  Dubois  Coun- 
try; E.  A.  Ely,  Judge. 

Action  by  William  R.  Kerr  against  the 
Federal  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  .defendant  appeals.  Af- 
firmed. 

C.  A.  Atkinson,  J.  W.  Wilson,  D.  D.  Corn, 
and  L.  A.  Wbitcomb,  for  appellant  E.  P. 
Richardson  and  A  H.  Taylor,  for  appellee. 

ROBY,  G.  J.  The  Model  Life  Insurance 
Company,  a  corporation  organized  under  the 
laws  of  this  state,  issued  a  policy  of  insur- 
ance for  $1,000  upon  the  life  of  Clara  A. 
Kerr,  dated  March  5,  1902;  William  R. 
Kerr,  the  husband  of  said  insured  being  nam- 
ed as  beneficiary.  One  of  the  provisions  con- 
tained in  said  policy  was  that  the  same 
"shall  be  undisputable  after  two  years  from 
Its  date  of  issue  for  the  amonnt  due,  pro- 
vided that  the  premiums  are  duly  paid  as 
set  forth  above."  The  insured  departed  life 
December  8,  1904,  having  paid,  all  premiums 
as  provided  by  said  contract  On  March  12, 
1904,  the  Federal  Life  Insurance  Company, 
of  Chicago,  111.,  appellant  herein,  entered  In- 
to a  written  contract  with  the  Model  Life 
Insurance  Company,  by  the  terms  of  which 
the  Model  Company  transferred  all  Its  as- 
sets to  the  Federal  Company,  the  latter  as- 
suming its  obligations  in  consideration  there- 
of. The  contract  is  an  extended  one,  cover- 
ing 81  typewritten  pages  of  the  transcript 
The  eleventh  article  thereof  was  In  terms  as 
follows:  "The  assumption  of  any  liability  in 
respect  to  any  certificate  or  policy  thereun- 
der Is  conditioned  upon  the  literal  and  ac- 
tual truth  of  each  and  every  statement,  rep- 
resentation, and  warranty  contained  In  the 
application  to  said  first  party  for  such  cer- 
tificate or  policy,  or  in  any  warranty,  stipu- 
lation or  application  for  reinstatement  there- 
of, or  in  any  health,  Tevlval  or  renewal  cer- 
tificate furnished  to  said  first  party."  It 
opinion  In  Supremo  Court,  89  N.  B.  388.  Rehearing 
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thereafter  Issued  a  "policy  of  reinsurance," 
which  was  In  terms  as  follows: 

"Incorporated  under  the  Laws  of  Illinois. 
"Federal  Life  Insurance  Company. 
"Number,  6103.  Amount,  $1,000.00 

"Chicago. 

"This  policy  of  reinsurance  is  Issued  to 
Clara  Kerr,  of  Algiers,  county  of  Pike,  state 
of  Indiana,  to  be  attached  to  certificate  or 
policy  No.  3251,  of  tbe  Model  Life  Insurance 
Company  of  Indiana,  and  subject  to  all  the 
provisions  of  the  contract  of  re-insurance  be- 
tween said  Model  Life  Insurance  and  this 
company,  dated  March  12,  1004,  constitutes 
policy  6103  of  the  Federal  Life  Insurance 
Company,  of  Chicago,  Illinois.  Whereas,  the 
said  Federal  Life  Insurance  Company  does 
hereby  assume  the  foregoing  certificate  or 
policy  of  said  The  Model  Life  Insurance 
Company  in  accordance  with  the  terms  of 
said  reinsurance  contract.  Now,  therefore, 
this  policy  and  tbe  said  certificate  to  which 
it  is  to  be  attached  constitute  the  holder 
thereof  a  policy  holder  of  the  said  Federal* 
Life  Insurance  Company,  and  the  said  Fed- 
eral Life  Insurance  Company  hereby  assumes 
and  grantees  any  obligation  or  Indebted- 
ness which  may  hereafter  be  established  on 
account  of  such  original  policy  or  certificate, 
subject  to  the  terms  and  conditions  hereof 
and  of  said  reinsurance  contract;  provided 
that  all  premiums  or  assessments  required  to 
maintain  such  policy  or  certificate  in  force 
shall  be  paid  to  the  said  Federal  Life  Insur- 
ance Company,  as  provided  in  the  said  orig- 
inal policy  or  certificate  of  said  reinsurance 
contract.  No  change  of  policy  or  certificate 
further  than  the  attachment  of  this  reinsur- 
ance policy  to  said  policy  or  certificate  of  the 
said  Tbe  Model  Life  Insurance  Company  is 
necessary  in  order  to  bind  the  said  Federal 
Life  Insurance  Company  to  the  payment  of 
the  same,  subject  to  the  provision  hereof  and 
of  the  said  reinsurance  contract.  The  re- 
ceipt and  retention  of  this  reinsurance  policy 
by  the  policy  holder  above  named  shall  op- 
erate as  a  ratification  of  the  obligation  here- 
by assumed  by  the  Federal  Life  Insurance 
Company  and  as  an  acceptance  of  the  terms 
hereof  by  the  said  policy  holder.  In  wit- 
ness hereof,  the  said  Federal  Life  Insurance 
Company  has  caused  these  presents  to  be 
signed  by  its  president  and  assistant  secre- 
tary at  the  city  of  Chicago,  state  of  Illinois, 
this  12th  day  of  March,  1904. 

"W.  E.  Brlmstln,  Assistant  Secretary. 

"Isaac  Miller  Hamilton,  President" 

Appellee  sued  to  recover  judgment  for  the 
amount  of  the  policy,  with  interest.  Demur- 
rer to  the  complaint  was  overruled.  Appel- 
lant answered,  setting  up  article  2  as  above 
quoted,  and  averring  the  falsity  of  certain 
statements  contained  in  the  insured's  appli- 
cation to  the  Model  Company.  Demurrers 
to  such  answers  were  sustained. 

The  act  of  March  11,  1867,  entitled,  "An 
act  authorizing  insurance  companies  to  re- 


insure their  risks  and  close  up  their  busi- 
ness," is  as  follows :    "Section  1.  Be  it  en- 
acted by  the  General  Assembly  of  the  state 
of  Indiana,  that  any  insurance  company  or- 
ganized under  the  laws  of  this  state  may  re- 
insure, by  and  with  the  consent  of  the  in- 
sured, all  their  outstanding  risks,  in  any 
Joint  Btock  Insurance  company  authorised  to 
transact  business  of  insurance  in  Indiana, 
and  such  policy  and  contract  of  reinsurance 
shall  be  as  binding  upon  the  company  mak- 
ing the  same,  and  its  liability  to  tbe  party 
whose  property  is  insured  shall  be  the  same 
as  if  the  original  policies  bad  been  issued 
by  such  company.   *    *   *"   Acts  1867,  p. 
150,  c.  71  (section  4050,  Burns'  Ann.  St  1901). 
When  this  act  was  passed  the  act  of  June  17, 
1852  (1  Rev.  St  1852,  p.  831,  c.  54),  entitled, 
"An  act  for  the  incorporation  of  Insurance 
companies  defining  their  powers  and  pre- 
scribing their  duties,"  was  In  force.  Section 
20  (page  834),  of  that  act  was  as  follows: 
"Every  such  company  may  make  insurance 
upon  vessels,  freight  money,  goods  and  ef- 
fects, on  the  life  or  health  of  any  person,  or 
on  money  lent  upon  bottomry  or  responden- 
tia;  and  they  may  also  make  insurance 
against  fire,  on  any  dwelling  house  or  oth- 
er building,  merchandise  or  other  property 
within  the  United  States."    This  section, 
with  an  amendment  Including  the  power  to 
Insure  property  In  the  territories  and  In  Brit- 
ish America,  and  extending  their  scope  of 
business  to  Include  Insurance  against  light- 
ning, explosions  and  tornadoes,  is  still  In 
force.   Act  March  8,  1897:  Acts  1897,  p.  276, 
c.  180;  section  4858,  Burns*  Ann.  St.  190L 
Section  2  of  the  act  of  March  11,  1867,  pro- 
vided for  the  return  of  all  securities  belong- 
ing to  the  company  on  deposit  In  the  au- 
ditor's office  upon  a  showing  that  It  had  "re- 
insured all  of  its  outstanding  risks  or  can- 
celled the  same,  and  returned  the  unearned 
premiums  thereon  to  the  party  insured,"  etc 
In  the  act  of  February  10,  1899  (Acts  1899,  p. 
30,  c.  28),  "for  the  incorporation  of  life  In- 
surance companies  on  either  tbe  stock  or 
mutual  plan,  defining  their  powers— prescrib- 
ing their  duties—"  etc.,  the  right  to  retire 
from  business  is  limited  (section  18:  section 
4894cl,  Burns'  Ann.  St  1901)  by  requiring 
that  the  retiring  company  show  to  the  cir- 
cuit or  superior  court  of  the  county  that  it 
has  reinsured  all  of  its  policies,  and  that  it 
has  no  unpaid  liabilities  of  any  character. 
Section  25  (section  4894 jl,  Burns'  Ann.  St 
1901)  still  further  limits  the  power  to  rein- 
sure by  requiring  that  two-thirds  of  the  per- 
sons Insured  shall  consent  thereto.  Section 
15  of  the  act  of  March  9,  1897  (Acts  1897,  p. 
318,  c.  195,  section  4914o,  Burns'  Ann.  St 
1901),  likewise  places  limitations  upon  com- 
panies organized  under  that  act  with  regard 
to  reinsurance  or  transfer  of  risks.    It  thus 
appears  that  the  power  to  transfer  all  risks 
Is  expressly  conferred  by  section  1  of  the  act 
of  1867,  and  not  otherwise.    This  act  Is  a 
general  one  applicable  to  all  companies  en- 
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gaged  In  the  business  of  life  insurance,  as 
set  out  In  section  3  of  the  act  as  amended  In 
1807  (section  4858,  Burns'  Ann.  St  1901). 
Neither  section  18  or  25  of  the  act  of  1809 
nor  section  15  of  the  act  of  1897  purport  to 
confer  a  right  to  transfer  or  reinsure  risks. 
They  recognize  the  existence  of  such  a  right, 
and  limit  its  exercise.  Section  1  of  the  act 
of  1867  declares  that  the  liability  of  the 
company  making  the  reinsurance  "shall  be 
the  same  as  if  the  original  policy  had  been 
issued  by  such  company." 

Appellant  relies  upon  this  section  as  author- 
ity for  taking  over  the  business  of  the  Model 
Company,  and  there  Is  no  other  warrant  for 
the  transfer.  Its  terms  must,  therefore,  be 
complied  with.  Any  so-called  reinsurance 
contract  that  the  Model  Company  might 
make  containing  stipulations  Inconsistent 
with  the  statute  was  beyond  Its  power,  and 
therefore  ineffective.  The  liability  of  the 
Model  upon  its  contract  with  the  Insured  be- 
came absolute  after  the  expiration  of  two 
years.  Neither  breach  of  warranty  nor  mis- 
statement In  the  application  was  available  to 
It  in  defense  to  an  action  on  the  policy  after 
that  time.  The  contract  of  reinsurance  In 
so  far  as  It  undertook  to  deprive  the  policy 
holder  of  a  vested  contract  Interest  was  be- 
yond the  power  of  the  Model  Company  to 
make.  Court  of  Honor  v.  Hutchens  (Ind. 
App.  No.  5,857)  82  N.  B.  89.  By  bringing 
this  suit  against  the  appellant,  the  appellee 
ratifies  and  adopts  the  contract  of  reinsur- 
ance so  far  only  as  It  was  authorised  by  the 
statute.  The  statute  is  a  part  of  the  con- 
tract Stipulations  In  conflict  with  it  are 
void.  The  contracting  companies  knew  this. 
The  policy  holder  knew  it  also.  In  bringing 
suit  against  appellant  the  beneficiary  recog- 
nizes the  validity  of  the  contract,  the  legiti- 
mate end  of  which  was  to  substitute  one  com- 
pany for  another.  The  references  in  the  pol- 
icy issued  by  appellant  to  the  reinsurance 
contract  were  not  so  framed  as  to  convey  the 
Idea  to  the  policy  bolder  that  a  new  contract 
was  being  made  for  him,  and  such  references 
are  effective  only  to  charge  him  with  notice 
of  a  contract  such  as  the  statute  permitted 
the  Model  Company  to  make,  and  the  court 
did  not  err  in  sustaining  demurrers  to  the 
appellant's  answers. 

A  question  of  practice  has  been  argued, 
arising  upon  appellant's  demurrer  to  the 
complaint  The  original  policy  issued  by  the 
Model  Company  and  the  policy  of  assump- 
tion Issued  by  the  Federal  were  both  made 
parts  of  the  complaint  but  it  is  insisted  that 
tbe  reinsurance  contract  should  also  have 
been  made  a  part  thereof.  The  statute  re- 
quires that  when  a  pleading  is  founded  upon 
a  written  instrument  the  original  or  a  copy 
thereof  must  be  filed  with  the  pleading.  Sec- 
tion 365.  Burns'  Ann.  St  1901.  The  appel- 
lee's action  was  founded  upon  the  policy  is- 
sued by  the  Model  Company  subsequently  as- 
sumed by  the  appellant.  The  contract  of 
reinsurance  might  be  "useful  as  an  lnstru- 
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ment  of  evidence"  (Mutual  Benefit  Life  Ins. 
Co.  v.  Cannon,  48  Ind.  265),  but  the  action 
is  not  founded  upon  it  and  it  was  not  there- 
fore a  necessary  exhibit  (Commonwealth 
Ins.  Co.  v.  Monninger,  18  Ind.  352). 
Judgment  affirmed. 


(230  111.  623) 
McREYNOLDS  v.  PEOPLE. 
(Supreme  Court  of  Illinois.  Oct.  28,  1907.  On 
Rehearing,  Dec.  11,  1007.) 

1.  Statutes— Constbuction. 

In  construing  a  statute,  every  word,  clause, 
and  sentence  should,  if  possible,  be  given  effect. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Statutes,  88  282-288.] 

2.  Same— General  and  Specific  Wobds. 

The  rule  ejusdem  generis  does  not  apply  in 
the  construction  of  statutes,  where  the  specific 
words  of  a  statute  signify  subjects  greatly  dif- 
ferent from  one  another. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Statutes,  8  272.] 

8.  Warehousemen  —  Offenses   bt  Ware- 
housemen. 

Hurd's  Rev.  8t  1905,  c.  88,  f  124,  provides 
that  whoever  fraudulently  utters  any  receipt  or 
other  written  evidence  of  the  delivery  of  any 
grain,  flour,  pork,  etc.,  when  the  quantity  speci- 
fied therein  has  not  in  fact  been  delivered,  and 
is  not  at  the  time  of  issuing  the  same  still  in 
store  and  the  property  of  the  person  to  whom 
the  receipt  is  issued,  shall  be  imprisoned  as 
therein  prescribed.  Section  125  provides  that 
whoever,  having  given  any  such  receipt  shall 
sell  or  in  any  manner  remove  from  the  place 
of  storage  any  such  property  without  the  con- 
sent of  the  holder  of  the  receipt,  shall  be  im- 
prisoned as  therein  prescribed.  Held,  that  the 
words  "wharf  or  place  of  storage  or  in  any 
warehouse,  mill,  store  or  other  building,"  de- 
scribing the  place  in  which  tbe  property  is  sit- 
uated, did  not  limit  the  operation  of  sections 
124,  125  to  buildings  alone  in  which  goods  were 
received  in  store  for  hiret  but  tbat  tbe  same 
extended  to  all  buildings  in  which  goods  were 
stored,  whether  for  hire  or  otherwise,  and  hence 
one  who,  being  the  owner  of  an  elevator,  and 
having  issued  a  receipt  for  grain  therein  also 
owned  by  him,  thereafter  removed  the  same 
without  the  consent  of  the  holder,  violated  sec- 
tion 125. 

4.  Same. 

The  words  of  section  124,  forbidding  the 
utterance  of  "any  receipt  or  other  written  evi- 
dence of  the  delivery  or  deposit  of  any  grain," 
etc,  and  those  which  forbid  the  utterance  of  the 
writing  unless  the  goods  are  "still  in  store  and 
the  property  of  the  person  to  whom  or  to 
whose  agent  the  receipt  is  issued,"  etc.,  do 
not  show  that  the  statute  does  not  cover  a 
writing  evidencing  the  deposit  in  a  building  of 

grain  belonging  to  the  owner  of  that  building ; 
ut  the  requirements  of  the  section  in  that 
regard  are  satisfied  where  such  a  writing  is 
assigned,  transferred,  or  delivered  to  another. 

5.  Sake. 

A  receipt  evidencing  the  deposit  of  corn  in 
an  elevator  is  within  Hurd's  Rev.  St.  1005,  c. 
38,  8§  124,  125,  notwithstanding  it  reserved  the 
right  to  store  or  intermingle  the  grain  with  other 
grain  of  the  same  grade. 

6.  Same— -Indictment— Vabiance. 

An  indictment  under  Hurd's  Rev.  St  1905, 
c.  38,  8  125,  providing  that  whoever,  having 

tlven  a  receipt  or  other  written  evidence  of  the 
eposit  of  grain,  shall  sell  or  in  any  manner  re- 
move such  grain  from  the  place  of  storage,  with- 
out the  consent  of  the  holder  of  the  receipt,  shall 
be  punished  as  therein  prescribed,  charged  that 
defendant  having  given  such  a  receipt,  removed 
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a  large  amount  of  the  corn,  "to  wit,  all  of  the 
said  4,670  bushels  and  40  pounds,"  but  the  proof 
showed  that  3,000  bushels  of  corn  were  left  in 
the  elevator.    Held  no  variance. 
7.  Same— Often 9E8  BY  Warehousemen. 

In  a  prosecution  for  a  violation  of  Hurd's 
Rev.  St  1905,  c  38,  8  125.  it  does  not  avail  de- 
fendant that  corn  exceeding  the  amount  of  the 
receipt  was  in  cars  standing  on  railroad  tracks 
in  a  yard  which  was  a  part  of  the  elevator 
property  and  operated  in  conjunction  with  it ; 
the  "place  of  storage,"  within  that  section,  being 
the  elevator,  and  not  the  yard. 
Cartwright  and  Vickers,  JJ.,  dissenting. 

Error  to  Criminal  Court,  Cook  County; 
Julian  W.  Mack,  Judge. 

George  S.  McReynolds  was  convicted  of  a 
violation  of  Hurd's  Rev.  St.  1005,  c,  38,  J  125, 
providing  that  whoever,  having  given  a  re- 
ceipt evidencing  deposit  of  grain,  etc.,  shall 
sell  or  In  any  manner  remove  from  the  place 
of  storage  such  grain,  etc.,  without  the  con- 
sent of  the  holder  of  the  receipt,  shall  be  pun- 
ished as  therein  prescribed,  and  he  brings 
error.  Affirmed. 

William  J.  Hynes  and  Cornelius  Lynde 
(Colin  C.  H.  Fyffe,  of  counsel)  for  plaintiff  In 
error.  W.  H.  Stead,  Atty.  Gen.,  and  John  J. 
Healy,  State's  Atty.  (James  J.  Barbour,  of 
counsel),  for  the  People. 

SCOTT,  J.  McReynolds  was  convicted  of 
a  violation  of  section  125  of  chapter  38, 
Hurd's  Rev.  St  1905,  in  the  criminal  court  of 
Cook  county,  and  sentenced  to  the  peniten- 
tiary. He  has  sued  out  a  writ  of  error  for 
the  purpose  of  having  the  record  reviewed  by 
this  court.  That  section  of  the  statute  refers 
to  the  section  immediately  preceding  It  and 
the  two  read  as  follows: 

"Sec.  124.  Whoever  fraudulently  makes  or 
utters  any  receipt,  or  other  written  evidence 
of  the  delivery  or  deposit  of  any  grain,  flour, 
pork,  wool,  salt,  or  other  goods,  wares  or  mer- 
chandise, upon  any  wharf  or  place  of  storage, 
or  in  any  warehouse,  mill,  store  or  other 
buildlug,  when  the  quantity  specified  therein 
has  not  In  fact  been  delivered  or  deposited  as 
stated  in  such  receipt  or  other  evidence  of  the 
delivery  or  deposit  thereof,  and  is  not,  at  the 
time  of  Issuing  the  same,  still  in  store,  and 
the  property  of  the  person  to  whom  or  to 
whose  agent  the  receipt  is  issued,  or  for  the 
whole  or  any  part  of  which  any  other  receipt 
is  outstanding,  or  uncanceled,  shall  be  im- 
prisoned in  the  penitentiary  not  less  than 
one  nor  more  than  ten  years. 

"Sec.  125.  Whoever,  having  given  any  such 
receipt  or  written  evidence  of  deposit  or  stor- 
age as  is  specified  in  the  preceding  section,  or 
being  In  the  possession  or  control  of  such  prop- 
erty, shall  sell,  encumber,  ship,  transfer,  or  in 
any  manner  remove  from  the  place  of  storage, 
or  allow  the  same  to  be  done,  any  such  grain, 
flour,  pork,  wool,  salt,  or  other  goods,  wares 
and  merchandise,  without  the  written  consent 
of  the  holder  of  such  receipt  or  other  evidence 
of  depos.it  or  storage,  except  in  cases  of  ne- 
cessity for  the  purpose  of  saving  such  proper- 
ty from  loss  or  damage  by  Are,  flood  or  other 


accident,  shall  be  Imprisoned  in  the  peniten- 
tiary not  less  than  one  nor  more  than  ten 
years." 

The  iudlctment  charges  that  McReynolds, 
on  September  19,  1905,  had  In  storage  in  a 
building  commonly  called  a  "grain  elevator," 
of  which  he  was  possessed,  in  Cook  county, 
4,670  bushels  and  40  pounds  of  corn,  and 
that  he  made  a  receipt  and  written  evidence 
of  the  deposit  of  that  corn  in  that  elevator, 
which  recited  that  the  corn  was  subject  only 
to  the  order  of  McReynolds  thereon,  and  that 
on  the  25th  day  of  September,  in  the  county 
of  Cook,  McReynolds  delivered  the  document 
to  the  Corn  Exchange  National  Bank  of  Chi- 
cago, a  corporation,  which  thereupon  became 
the  holder  thereof,  and  that  thereafter,  on 
January  18,  1906,  without  the  written  consent 
of  the  bank,  which  was  still  the  holder  of  the 
document,  McReynolds  removed  from  said 
building  "a  certain  large  amount  of  said 
grain,  •  *  *  to  wit,  all  of  the  said  4,670 
bushels  and  40  pounds  of  said  grain."  By 
proper  averment  the  exception  in  section  125, 
supra,  was  negatived.  It  is  conceded  that 
the  averments  of  the  Indictment  as  they 
are  above  recited  are  in  accordance  with  the 
facts,  except  it  Is  contended  that  the  corn  was 
not  all  removed,  but,  on  the  contrary,  that 
about  3,000  bushels  thereof  remained  in  the 
elevator. 

McReynolds  was  engaged  In  the  grain  busi- 
ness in  Chicago,  where  he  owned  the  ele- 
vator mentioned  in  the  Indictment  So  far 
as  appears  from  this  record,  he  used  bis 
elevator  exclusively  for  the  purpose  of  hand- 
ling grain  owned  by  him,  and  did  not  receive 
therein,  for  any  purpose,  personal  property 
owned  by  any  person  other  than  himself. 
The  receipt  or  written  evidence  of  deposit 
in  question  is  as  follows: 
Elevator  A. 

McReynolds  Elevator  Company. 

Lbs.  261560 

No.  2501.  Bush.  4670 

Lbs.  40 

Received  in  store  from  cars,  forty-six  hundred 
seventy  and  401bs.  bushels  of  corn  three  (3) 
yellow,  subject  only  to  the  order  hereon  of  Mc- 
Reynolds &  Company  and  the  surrender  of  this 
receipt  and  payment  of  charges. 

It  is  hereby  agreed  by  the  bolder  of  this  re- 
ceipt that  the  grain  herein  mentioned  may  be 
stored  with  other  grain  of  the  same  grade  by 
inspection. 

This  grain  is  subject  to  regular  rates  of  stor- 
age, loss  by  fire  or  heating  at  owners'  risk. 
McReynolds  Elevator  Company. 

H.  T.  Pardee.  Secretary. 

So  far  as  this  suit  Is  concerned,  the  names 
"McReynolds  Elevator  Company"  and  "Mc- 
Reynolds &  Company"  were  mere  trade  names 
used  by  McReynolds.  On  the  day  of  Its 
date,  McReynolds,  In  the  name  of  "McRey- 
nolds &  Co.,"  by  indorsement  written  on  the 
back  of  the  receipt,  assigned  the  same  to  the 
bank,  and  delivered  it  together  with  a  num- 
ber of  other  like  receipts  similarly  indorsed, 
to  the  said  bank  to  secure  his  note  for  $100.- 
000.  On  January  19,  1906,  the  bank  held  re- 
ceipts of  this  character,  including  the  one  in- 
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volved  in  this  suit,  to  secure  said  indebted- 
ness, for  corn  In  the  said  elevator  to  the 
amount  of  75,854  bushels.  On  that  day  bank- 
ruptcy proceedings  were  Instituted  against 
McReynolds,  and  it  was  then  found  that  there 
were  but  2,992  bushels  of  corn  In  the  elevator. 
It  is  not  clear  whether  this  corn  was  of  as 
good  a  grade  as  No.  3  yellow.  The  corn  rep- 
resented by  the  receipt  described  In  the  in- 
dictment was  owned  by  McReynolds  and  was 
In  his  elevator  at  the  time  the  receipt  was 
written  and  transferred  to  the  bank. 

Assignments  of  error  which  question  the 
action  of  the  court  in  overruling  a  motion  to 
quash  each  of  the  counts  of  the  indictment 
and  in  passing  on  instructions  necessitate 
a  construction  of  the  sections  of  the  statute 
above  set  out.  PlalntlfT  In  error  contends,  in 
this  connection:   (1)  "The  statute,  sections 
124  and  125  of  the  Criminal  Code,  under 
which  the  indictment  was  drawn,  runs  only 
against  warehousemen,  wharfingers,  and  oth- 
er persons  who  conduct  the  business  of  stor- 
ing the  goods  of  others  for  hire;"  (2)  the 
statute  does  not  cover  the  case  of  one  who 
utters  a  receipt  or  other  written  evidence  of 
the  deposit  of  his  own  property  In  his  own 
building,  but  only  applies  .where  there  has 
been  an  actual  bailment ;  (3)  the  receipt  has 
"no  legal  effect  to  represent  the  property  in 
the  goods  therein  described  or  to  convey  title 
to  the  goods,"  and  It  is  therefore  not  such  a 
receipt  as  is  covered  by  the  statute.  Section 
124,  supra,  contemplates  the  delivery  or  depos- 
it of  certain  commodities  "upon  any  wharf 
or  place  of  storage,  or  in  any  warehouse,  mill, 
store  or  other  building."    Plaintiff  In  error 
contends  that  the  rule  ejusdem  generis  ap- 
plies, and  that  the  words  last  quoted  In  fact 
mean  "upon  any  wharf  or  other  place  of 
storage  of  the  same  kind,  or  in  any  ware- 
house or  other  building  of  the  same  kind." 
It  Is  then  asserted  that  the  word  "wharf" 
and  the  word  "warehouse"  have  definite 
meanings  In  the  law,  and  Indicate  places 
where  goods  are  received  and  stored  for 
profit;  that  the  statute  only  applies  to  places 
of  that  character  and  to  persons  who  receive 
and  store  the  goods  of  others  for  gain.  In 
1851  a  law  was  enacted  in  this  state  entitled 
"An  act  relating  to  warehousemen,  wharfin- 
gers and  other  persons,  and  to  prevent  fraud." 
Gen.  Laws  1851,  p.  9.  The  first  four  sections 
of  that  law  denounce  certain  acts  which  by 
that  statute  were  made  criminal.    Each  of 
those  sections  begins,  "that  no  warehouse- 
man, wharfinger,  or  other  person,"  and  the 
rule  for  which  plaintiff  in  error  here  con- 
tends no  doubt  there  applied ;  the  "other  per- 
son" Intended  by  that  statute  being  a  person 
engaged  in  the  business  of  the  same  kind  as 
that  of  a  warehouseman  or  wharfinger.  The 
statute  of  1851  continued  to  be  the  law  of 
this  state  until  July  1,  1874.  It  was  repealed 
by  an  act  approved  March  5,  1874  (Rev.  St. 
1874,  p.  1011,  c.  131).    Sections  124  and  125, 
supra,  were  part  of  an  act  approved  March 
27,  1874,  which  went  Into  effect  on  July  1, 


1874,  at  the  same  time  that  the  act  of  1851 
ceased  to  be  the  law.  While  the  statute  of 
1851  was  In  force,  the  Constitution  of  1870 
was  adopted,  section  1  of  article  13  of  which 
reads:  "All  elevators  or  storehouses  where 
grain  or  other  property  Is  stored  for  a  com- 
pensation, whether  the  property  stored  be 
kept  separate  or  not,  are  declared  to  be  pub- 
lic warehouses."  Thereafter  the  Legisla- 
ture of  1871  passed  an  act  which  was  ap- 
proved April  25,  1871  (Laws  of  1871-72,  p. 
762),  and  which  divided  public  warehouses, 
as  defined  in  article  13  of  the  Constitution, 
Into  three  classes,  and  section  25  of  that  act 
provides:  "Sec.  25.  Any  warehouseman  of 
any  public  warehouse  who  shall  be  guilty 
of  issuing  any  warehouse  receipt  for  any 
property  not  actually  In  store  at  the  time  of 
issuing  such  receipt,  or  who  shall  be  guilty 
of  Issuing  any  warehouse  receipt  in  any  re- 
spect fraudulent  in  its  character,  either  as 
to  its  date  or  the  quantity,  quality,  or  In- 
spected grade  of  such  property,  or  who  shall 
remove  any  property  from  store  (except  to 
preserve  it  from  fire  or  other  sudden  danger), 
without  the  return  and  cancellation  of  any 
and  all  outstanding  receipts  that  may  have 
been  Issued  to  represent  such  property,  shall, 
when  convicted  thereof,  be  deemed  guilty  of  a 
crime,  and  shall  suffer,  in  addition  to  any 
other  penalties  prescribed  by  this  act,  im- 
prisonment in  the  penitentiary  for  not  less 
than  one,  and  not  more  than  ten  years." 

It  Is  at  once  apparent,  upon  a  comparison 
of  section  25,  supra,  with  section  125,  supra, 
as  plaintiff  In  error  states,  that  the  latter  In- 
cludes persons  and  covers  acts  not  Included 
In  or  covered  by  the  former.  The  question  Is : 
Does  the  latter  act  Include  one  who  does  not 
receive  the  goods  of  another  for  the  purpose 
of  storing  them  for  profit?  We  think  a  com- 
parison of  the  enactment  of  1851  with  sec- 
tions 124  and  125,  supra,  aids  in  determining 
the  meaning  of  the  present  statute.  It  is  to 
be  observed  that  the  act  of  1851  is  limited 
In  Its  operation  by  the  words  descriptive  of 
the  persons  to  whom  it  shall  apply;  those 
words  being,  as  hereinabove  pointed  out, 
"warehouseman,  wharfinger  or  other  person." 
Sections  124  and  125,  supra,  do  not  contain 
these  words,  but  instead,  for  the  apparent 
purpose  of  indicating  the  persons  at  whom  the 
statute  is  aimed,  each  section  begins  with  the 
word  "whoever,"  which  would  seem  to  make 
the  statute  of  more  general  application  than 
that  of  1851.  If  the  later  statute  Is  limited, 
as  contended  by  the  plaintiff  in  error,  the 
limitation  must  be  gathered  from  the  words 
"In  any  warehouse,  mill,  store  or  other  build- 
ing." Do  the  words  "mill,  store  or  other 
building"  mean  only  buildings  In  which  goods 
are  received  In  store  for  hire?  If  so,  It  Is 
manifest  that  the  words  "mill"  and  "store," 
as  used  in  the  statute,  are  superfluous,  be 
cause  both  would  be  included  in  the  term  "or 
other  building,"  and  It  is  certain  that  the  word 
"mill,"  at  least,  does  not  ordinarily  Indicate 
a  place  or  building  in  which  goods  are  stored 
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for  hire.  It  Is  a  cardinal  rule  of  construc- 
tion that  every  clause,  sentence,  and  word  in 
a  statute  should,  if  possible,  be  given  effect. 
The  rule  ejusdem  generis,  moreover,  does 
not  apply  "where  the  specific  words  signify 
subjects  greatly  different  from  one  another, 
for  here  the  general  expression  might  very 
consistently  add  one  more  variety.  In  such 
ease,  the  general  term  must  receive  its  nat- 
ural and  wide  meaning."  26  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  610.  If  plaintiff  in 
error's  contention  that  the  word  "warehouse," 
as  used  in  this  statute,  means  only  a  ware- 
house in  which  goods  are  stored  for  hire, 
then  the  word  "mill"  is  of  such  greatly  dif- 
ferent significance  that  the  rule  under  dis- 
cussion cannot  be  held  to  so  limit  the  words 
"or  other  building"  as  that  they  will  Include 
only  buildings  in  which  goods  are  so  stored. 
It  seems  extremely  improbable  that  the  Legis- 
lature, by  the  use  of  the  words  "wharf  or 
place  of  storage,  or  in  any  warehouse,  mill," 
etc.,  intended  to  place  upon  the  operation  of 
tbe  statute  on  this  subject,  so  far  as  persons 
brought  within  its  purview  are  concerned, 
precisely  the  same  limitation  that  Is  removed 
by  using  In  the  statute  of  1874  the  word 
"whoever"  in  lieu  of  the  words  "warehouse- 
man, wharfinger  or  other  person,"  as  found 
in  the  statute  of  1851,  and  yet  this  would  be 
the  precise  result  if  the  construction  of  coun- 
sel for  plaintiff  in  error  be  the  correct  one. 
In  our  opinion  the  Legislature  intended  sec- 
tions 124  and  125,  supra,  to  include  all  build- 
ings, of  every  kind  and  character,  In  which 
goods,  wares,  and  merchandise  are  or  may 
be  stored,  whether  for  hire  or  otherwise. 

It  Is  then  urged  that  words  of  section  124, 
supra,  especially  those  which  forbid  the  utter- 
ance of  "any  receipt  or  other  written  evi- 
dence of  the  delivery  or  deposit  of  any  grain," 
etc.,  and  those  which  forbid  the  utterance  of 
the  writing  unless  the  goods  are  "still  in  store 
and  the  property  of  the  person  to  whom  or 
to  whose  agent  the  receipt  Is  Issued,"  etc., 
show  conclusively  that  the  statute  does  not 
cover  a  writing  evidencing  the  deposit  in  a 
building  of  goods  belonging  to  the  owner  of 
that  building.  It  may  be  conceded  that  the 
ordinary  meaning  of  the  word  "receipt" 
would  not  indicate  a  writing  evidencing  a 
transaction  of  the  kind  mentioned,  but  there 
might  well  be  written  evidence  that  the  own- 
er of  certain  grain  had  deposited  that  grain 
in  a  building  owned  by  him.  If  the  owner 
made  a  written  statement  that  grain  owned 
by  him  had  been  so  deposited,  and  signed 
the  same,  and  thereafter  transferred  the 
writing  to  another  for  the  purpose  of  convey- 
ing tbe  grain,  that  writing,  as  against  him, 
would  be  written  evidence  of  the  deposit  of 
the  grain  in  tbe  building  in  question,  and 
would,  we  think,  satisfy  the  requirements 
of  the  statute  In  that  regard.  Such  a  writ- 
ing would  only  be  regarded  as  "issued"  when 
assigned,  transferred,  or  delivered  by  the 
owner  of  the  building  to  some  other  person. 
If  the  owner  of  the  building  made  such  a 


writing  and  rightfully  kept  it  in  his  own  pos- 
session, it  would,  of  course,  be  entirely  Inef- 
fective for  all  purposes.  It  Is  when  he  has 
assigned,  transferred,  or  delivered  such  writ- 
ing to  another  that  It  is  "Issued,"  within  the 
meaning  of  the  statute. 

Counsel  for  plaintiff  in  error  hare  cited 
a  number  of  cases  arising  in  other  states 
which  they  deem  important  in  the  considera- 
tion of  the  questions  which  we  have  just  been 
discussing.  We  have  examined  those  cases 
and  the  statutes  in  the  various  states  under 
which  they  arose,  and  are  of  tbe  opinion  that 
those  statutes  are  so  materially  different 
from  our  own  that  the  cases  should  not  be 
given  controlling  effect,  especially  in  view  of 
the  history  of  legislation  on  this  subject  in 
this  state. 

The  receipt  in  the  case  at  bar  reserved  to 
McReynolds  the  right  to  "store"  or  inter- 
mingle the  grain  with  other  grain  of  the 
same  grade,  and  it  was,  in  fact,  so  inter- 
mingled. It  Is  urged  that  this  receipt  had 
no  legal  effect  "to  represent  the  property  in 
the  goods  therein  described  or  to  convey  title 
to  the  goods,"  and  that  the  statute  does  not 
apply  for  the  reason  that  the  Legislature 
could  not  have  intended  to  protect  a  docu- 
ment which  was  without  legal  effect,  so  far 
as  transferring  the  goods  or  any  property 
interest  therein  was  concerned.  Plaintiff  in 
error,  for  the  purpose  of  showing  that  his 
view  of  the  effect  of  this  receipt  is  the  cor- 
rect one,  relies  principally  upon  the  cases  of 
Union  Trust  Co.  v.  Trumbull,  137  111.  146, 
27  N.  E.  24,  and  Snydacker  v.  Blatchley,  177 
111.  508,  52  N.  E.  742.  In  the  Trumbull  Case 
there  was  a  contest  between  the  creditors  of 
Hall  &  Co.,  an  insolvent  firm.  One  Vehmeyer 
held  a  receipt,  the  legal  effect  of  which,  so 
far  as  the  question  now  under  consideration 
is  concerned,  was  the  same  as  that  of  the  re- 
ceipt in  the  case  at  bar.  The  firm  made  a 
voluntary  assignment  under  the  law  of  the 
state.  Vehmeyer  claimed  a  specific  lien  up- 
on certain  property  of  the  character  indi- 
cated by  his  receipt  The  court  held  that 
certain  other  persons  were  entitled  to  liens 
upon  that  property,  and  that  Vehmeyer  was 
not  entitled  to  a  specific  lien,  as  claimed. 
Tbe  assets  were  not  sufficient  to  satisfy  tbe 
Hens  of  such  other  persons.  There  is  noth- 
ing in  the  opinion  that  Indicates  the  view  of 
the  court  in  reference  to  the  rights  of  Veh- 
meyer as  against  Hail  &  Co.  under  the  re- 
ceipt, had  tbe  claims  of  such  other  persons 
not  intervened,  or  had  the  assets  been  suffi- 
cient to  satisfy  the  claims  of  all.  Vehmeyer 
was  merely  denied  all  rights  as  a  secured 
creditor.  In  the  Snydacker  Case  the  instru- 
ment executed,  while  denominated  a  grain 
receipt,  was,  in  effect,  a  chattel  mortgage, 
and  the  court  merely  held  that  as  there  was 
no  acknowledgment  and  recording  and  no 
change  of  possession  the  Instrument  was  not 
valid  as  against  third  parties.  It  is  mani- 
fest that  neither  of  these  cases  warrants  tbe 
conclusion  that  a  receipt;  such  as  that  before 
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us,  does  not  affect  the  title  to  or  the  owner- 
ship of  the  property  as  between  the  person 
signing  it  and  the  holder  thereof.  So  far  as 
the  title  to  the  grain  Itself,  or  so  far  as  the 
creation  of  any  lien  thereon,  is  concerned, 
as  to  third  parties  the  receipt  was,  of  coarse, 
absolutely  without  effect. 

The  vendor  may  sell  a  quantity  of  grain, 
part  of  a  mass,  the  quantity  so  sold  not  be- 
ing Identified  or  separated  from  the  mass  and 
not  being  delivered,  and  the  title  thereto 
will  pass  as  between  the  vendor  and  the 
vendee.  Gushing  v.  Breed,  14  Allen  (Mass.) 
376,  02  Am.  Dec.  777;  Kimberly  v.  Patchin, 

19  N.  Y.  330,  75  Am.  Dec.  834;  Yenni  v.  Mc- 
Namee,  45  N.  Y.  614;  Young  v.  Kites,  20 
Wis.  616;  O'Dell  v.  Lyda,  46  Ohio  St  245, 

20  N.  EL  472;  Merchants'  Bank  v.  Hibbard, 
48  Mich.  118,  11  N.  W.  834,  42  Am.  Rep.  465; 
National  Exchange  Bank  v.  Wilder,  84  Minn. 
140,  24  N.  W.  690.  See,  also,  reasoning  of 
opinion  in  Cloke  v.  Shafroth,  137  111.  303, 
27  N.  E.  702,  31  Am.  St  Rep.  375.  It  is,  of 
course,  true,  that  where  the  property  sold 
has  not  been  Identified  or  separated  from 
the  common  mass  replevin  could  not  be  main- 
tained; but  it  is  also  true  that  if  the  whole 
was  destroyed  by  fire  without  the  fault  of. 
the  owner  of  the  building  in  which  the  grain 
was  stored,  and  while  that  sold  was  still  un- 
identified and  undelivered,  the  loss  would 
fall  upon  the  vendee  to  the  extent  of  the 
grain  sold  to  him.  Hoyt  v.  Fire  Ins.  Co., 
26  Hun,  416.  It  seems  equally  clear  that  If 
the  owner  of  a  building  had  therein  10.000 
bushels  of  corn  in  a  common  mass  and  should 
sell  1,000  bushels  to  each  of  10  different  per- 
sons without  identifying  or  separating  any  of 
that  sold  and  make  and  assign  to  each  ven- 
dee a  receipt  like  unto  that  assigned  by  Mc- 
Reynolds  to  the  bank,  and  that  by  proper  in- 
dorsement and  transfer  all  the  receipts 
should  come  to  the  hands  of  the  same  party, 
this  party  could  then  maintain  replevin  for 
all  the  corn  if  it  still  remained  undisturbed 
in  the  vendor's  building.  Had  the  transac- 
tion between  McReynolds  and  the  bank  been 
intended  as  a  sale,  we  think  the  title  to 
the  corn  would  have  passed  as  between  the 
vendor  and  the  vendee,  and  that  the  receipt 
having  been  indorsed  and  delivered  as  col- 
lateral security,  It  was,  in  legal  effect,  an 
unrecorded  and  unacknowledged  chattel 
mortgage,  possession  of  the  property  remain- 
ing with  the  mortgagor,  and  that  it  was  such 
an  instrument  as  comes  within  sections  124 
and  125,  supra. 

It  is  urged  that  there  is  a  fatal  variance 
between  the  allegations  and  proof,  because, 
it  is  said,  there  were  3,000  bushels  of  corn  in 
the  elevator  which  was  of  the  description 
specified  by  the  receipt  white  the  indictment 
charged  that  a  large  amount  of  the  corn, 
"to  wit,  all  of  the  said  4,670  bushels  and 
40  pounds,"  had  been  removed.  The  point 
is  that  the  proof  would  not  support  a  convic- 
tion, in  view  of  the  phraseology  of  the  in- 
dictment, unless  it  showed  the  removal  of  all 


the  corn.  By  a  fundamental  rule  of  evidence 
the  averment  of  the  indictment  made  proof 
of  the  removal  of  all  or  any  portion  of  the 
corn  admissible.    There  was  no  variance. 

Evidence  was  introduced  which  showed 
that  on  the  10th  of  January,  1906,  there 
were  6,000  bushels  of  corn  hi  cars  standing 
on  railroad  tracks  in  a  yard  which  was  a 
part  of  the  elevator  property  and  which  was 
operated  In  conjunction  with  the  elevator. 
It  is  Insisted  that  the  first  instruction  given 
at  the  request  of  the  prosecution  was  er- 
roneous, because  It  advised  the  jury,  in  sub- 
stance, that  the  fact  that  McReynolds  owned 
this  corn  in  the  yard  was  without  signif- 
icance. We  think  the  instruction  was  cor- 
rect McReynolds  was  required  by  the  law 
to  keep  the  corn  in  the  "place  of  storage," 
which  was  the  building,  and  not  the  yard. 

We  have  carefully  considered  other  as- 
signments urged  by  counsel  which  question 
the  action  of  the  court  in  passing  on  instruc- 
tions to  which  the  foregoing  portion  of  this 
opinion  does  not  apply  and  In  permitting  evi- 
dence to  go  to  the  jury  over  the  objection 
of  McReynolde.  The  Indictment  by  proper 
averment  charges  a  violation  of  section 
125,  supra.  Evidence  was  admitted  to  which 
no  objection  of  any  character  was  interposed 
and  which  was  in  no  wise  questioned  or  dis- 
puted, which,  as  we  have  above  construed 
the  statute,  conclusively  establishes  the  fact 
that  McReynolds  is  guilty  of  the  crime  for 
which  he  was  tried.  The  alleged  errors 
pointed  out  by  such  other  assignments,  even 
if  well  assigned,  would  not,  under  these  cir- 
cumstances, warrant  reversal.  Under  our 
construction  of  the  statute  they  are  harm- 
less in  any  event  and  for  this  reason  it  is 
unnecessary  to  lengthen  this  opinion  by  dis- 
cussing them. 

The  judgment  of  the  criminal  court  will 
be  affirmed. 

Judgment  affirmed. 

CARTWRIGHT  and  VICKERS,  JJ.  (dis- 
senting). It  is  the  rule  in  the  construction 
of  statutes  that  the  Legislature  are  presumed 
to  have  used  words  in  their  ordinary  and 
popular  meaning;  and,  applying  that  rule  to 
sections  124  and  125  of  the  Criminal  Code,  It 
In  our  opinion,  forbids  the  interpretation 
given  to  them  In  the  foregoing  opinion.  The 
words,  "any  receipt  or  other  written  evi- 
dence of  the  delivery  or  deposit  of  any  grain, 
flour,  pork,  wool,  salt  or  other  goods,  wares 
or  merchandise,  upon  any  wharf  or  place  of 
storage,  or  in  any  warehouse,  mill,  store  or 
other  building,"  contained  in  section  124, 
when  given  their  ordinary  meaning,  can  only 
be  applied  to  an  acknowledgment  by  one 
person  to  another  of  the  delivery  or  deposit 
of  such  property  with  the  person  giving 
the  instrument  by  the  person  to  whom  It  is 
given.  We  do  not  see  how  the  words  can  be 
applied  to  an  instrument  by  which  a  person 
acknowledges  that  he  has  his  own  goods  or 
property  in  his  own  warehouse,  mill,  store, 
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or  other  building.  It  Is  only  one  who  has 
"given  any  such  receipt  or  written  evidence 
of  deposit  or  storage"  who  can  be  guilty  of 
the  offense  specified  In  section  125. 

Another  rule  is  that  criminal  statutes  shall 
be  strictly  construed,  ana  in  this  case  we 
think  that  rule  Is  violated  by  giving  the  most 
liberal  construction  possible  to  the  words  of 
the  statute,  so  as  to  bring  the  instrument  ex- 
ecuted by  the  plaintiff  In  error  within  the 
terms  of  the  statute.  Under  the  rule  of 
strict  construction,  always  adopted  in  con- 
struing statutes  creating  crimes,  we  do  not 
see  how  the  instrument  In  question  can  be 
held  to  be  a  receipt  or  written  evidence  of 
deposit  or  storage  of  grain  with  the  plaintiff 
in  error. 

On  Rehearing. 

SCOTT,  J.  Plaintiff  in  error,  by  his  peti- 
tion for  rehearing,  contends,  among  other 
things,  that  the  cases  of  Sykes  v.  People, 
127  111.  117,  19  N.  E.  705,  2  L.  R.  A.  461; 
Mayer  v.  Springer,  192  111.  270,  61  N.  E.  348, 
and  State  v.  Stockman,  30  Or.  36,  46  Pac 
851,  are  of  controlling  Importance'  in  this 
case,  and  erroneously  assumes  that,  as  those 
cases  were  not  discussed  In  the  opinion  here- 
in, they  did  not  receive  the  consideration  of 
the  court.  In  the  Sykes  Case  the  court  con- 
sidered whether  section  25  of  the  warehouse 
act  was  repealed  by  sections  124  and  125  of 
the  Criminal  Code,  and  determined  there 
was  no  such  repeal.  It  was  there  decided 
that  the  sections  of  the  Criminal  Code  re- 
ferred to  Include  "places  of  deposit  or  of 
storage  not  public  warehouses  as  designated 
In  the  warehouse  act,"  and  make  unlawful 
certain  things  not  made  unlawful  by  the 
warehouse  act  There  is  nothing  in  that 
opinion  which  even  remotely  indicates  the 
view  of  the  court  as  to  whether  those  sec- 
tions extend  to  and  include  a  building  where 
the  business  of  "storing  the  goods  of  others 
for  hire"  is  not  conducted,  which  is  the  ques- 
tion in  reference  to  which  plaintiff  In  error 
deems  the  case  important.  The  opinion  here- 
tofore filed  In  this  case  recognizes  the  law 
to  be  as  It  is  stated  In  the  case  last  referred 
to,  and,  indeed,  the  law  so  stated  was  not 
In  any  wise  questioned  by  defendant  In  er- 
ror. In  Mayer  v.  Springer,  supra,  the  court 
determined  that  a  mill  In  which  the  business 
of  a  public  warehouseman  was  not  ordinarily 
conducted  did  not  become  a  public  warehouse 
where  the  owner  occasionally  received  and 
stored  therein  grain  upon  which  he  held  an 
option  of  purchase,  and  it  was  said  that 
Isolated  Instances  of  so  receiving  grain 
would  not  convert  "a  mill,  store,  barn,  or 
granary"  into  a  public  warehouse. 

It  is  urged  that  this  case  shows  that  the 
word  "mill,"  as  used  in  the  statute,  comes 
within  the  same  class  of  buildings  or  places 
of  deposit  as  a  warehouse  or  a  wharf,  and 
that  for  this  reason  It  is  apparent  that  the 
rule  ejusdem  generis  must  l>e  held  to  apply 
to  the  words  "warehouse,  mill,  store  or  other 


building,"  as  used  In  section  124,  supra.  We 
think  no  such  conclusion  can  fairly  be 
drawn.  In  fact,  "mill"  Is  by  that  opinion 
classed  with  "store,"  "barn,"  and  "granary-" 
Certainly  a  barn  signifies  a  place  greatly 
different  from  a  wharf  or  warehouse,  and 
does  not,  within  any  ordinarily  accepted 
meaning  of  the  word,  Indicate  a  place  where 
the  business  of  "storing  the  goods  of  others 
for  hire"  Is  conducted.  The^  two  Illinois 
cases  above  mentioned  have  no  application 
whatever  to  the  controverted  legal  questions 
arising  upon  this  record.  We  stated  in  the 
original  opinion  herein  our  reason  for  de- 
clining to  give  weight  to  cases  relied  upon 
by  plaintiff  In  error  (including  State  v.  Stock- 
man, supra)  which  had  been  determined  in 
other  Jurisdictions,  and  nothing  is  to  be 
added  to  what  was  there  said  in  reference  to 
such  adjudications. 

The  petition  for  rehearing  will  be  denled. 

Rehearlng  denied. 


(230  III.  5S<) 

NOBLE  v.  FICKES  et  al. 

(Supreme  Court  of  Illinois.   Oct.  23.  1907. 
Rehearing  Denied  Dec.  5,  1907.) 

1.  Wills— Definition. 

A  "will"  is  an  instrument  whereby  one  dis- 
poses of  property  to  take  effect  after  death. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  49,  Wills,  S  183.] 

2.  Same— Probate— Pbima  Facie  Case. 

Under  the  statute  of  wills  (Hurd's  Rev.  St. 
1905,  c.  148).  8  2,  proscribing  the  essentials  to 
admit  a  will  to  probate,  proof  that  a  will  was 
signed  by  the  testator,  or  in  his  presence  by  some 
one  under  his  direction,  that  it  was  attested  by 
at  least  two  or  more  credible  witnesses,  that 
two  witnesses  saw  the  testator  sign  the  will  io 
their  presence,  or  that  he  acknowledged  th* 
same  to  be  his  act  and  deed,  and  that  be  was  of 
sound  mind  and  memory  when  he  signed  or  ac- 
knowledged the  will,  make  a  prima  facie  case  en- 
titling it  to  probate. 

TEd.  Note.— For  cases  in  point  see  Cent.  Dir. 
vol.  49,  Wills,  §§  697-710.] 

3.  Same— Fobm  of  Will— Essentials. 

If  the  maker's  intention  to  dispose  of  his 
estate  after  death  is  sufficiently  manifested  and 
lawful,  and  the  instrument  is  executed  accord- 
ing to  the  statute,  it  will  operate  as  a  will,  re- 
gardless of  its  form. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  49,  Wills,  §  228.] 

4.  Evidence— Parol— Admissibility  to  Show 
a  Will. 

Parol  testimony  is  inadmissible  to  add  to. 
alter,  or  contradict  the  terms  of  a  written  eon- 
tract  or  other  instrument,  and  to  show  that  an 
undelivered  warranty  deed  attested  by  two  wit- 
nesses was  intended  as  a  will ;  there  being  noth- 
ing in  the  instrument  imparting  to  it  a  testa- 
mentary character. 

{Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  20.  Evidence,  8  2135 :  vol.  49,  Wills.  8  95.1 

Cartwright  and  Carter,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; O.  E.  Heard,  Judge. 

Thomas  Noble  appeals  adversely  to  Maggie 
Fickes  and  others,  from  a  Judgment  denying 
probate  of  an  alleged  will.  Affirmed. 
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This  is  an  Appeal  from  the  circuit  court  of 
Carroll  county  from  a  judgment  denying  pro- 
bate of  an  instrument  alleged  to  be  a  will  of 
John  Noble.  The  instrument  offered  for  pro- 
bate is  in  the  form  of  a  statutory  warranty 
deed,  and  purports  to  convey,  in  considera- 
tion of  natural  love  and  affection,  503%  acres 
of  land  in  Carroll  county  to  Thomas  Noble, 
son  of  John  Noble.   The  instrument  was  ex- 
ecuted on  August  24,  1807,  and  was  duly  ac- 
knowledged by  John  Noble  and  attested  by 
two  credible  witnesses,  Jacob  S  layman  and 
Don  R.  Fraser.    On  June  10,  1898,  John 
Noble  executed  a  last  will,  the  fifth  clause 
of  which  is  as  follows:  "Fifth — The  remain- 
der of  my  estate,  both  real  and  personal,  ex- 
cepting the  home  farm,  containing  503Va 
acres,  which  I  have  heretofore  deeded  to  my 
son  Thomas  Noble,  I  give,  devise  and  be- 
queath to  my  sons,  Robert  Noble,  Thomas 
Noble  and  John  W.  Noble,  share  and  share 
alike."  This  will  was  duly  admitted  to  pro- 
bate on  the  11th  day  of  July,  1904,  and  prop- 
erly recorded  in  Carroll  county.  At  the  time 
of  his  death  John  Noble  left  nine  surviving 
children,  the  three  sons  mentioned  in  clause 
5  of  his  will,  and  six  daughters,  Elizabeth 
Tipton,  Ada  Ostandere,  Isabelle  Summerville, 
Anna  Herrington,  Maggie  Flckes,  and  Lydia 
McPeak.    Two  of  the  daughters,  Elizabeth 
Tipton  and  Ada  Ostandere,  filed  a  bill  in 
partition  against  the  other  children,  alleging 
that  the  instrument  Involved  in  this  suit  was 
null  and  void  as  a  conveyance,  for  the  reason 
that  it  had  not  been  delivered  in  the  lifetime 
.  of  their  father.    Thomas  Noble,  the  appel- 
lant In  the  case  at  bar,  answered  the  bill, 
alleging  that  the  deed  was  executed  and  de- 
livered on  the  day  of  its  date;  that  it  was  de- 
posited with  Joseph  S.  Miles,  the  cashier  of 
the  First  National  Bank  of  Mt.  Carroll,  to  be 
delivered  to  him  upon  the  death  of  his  father; 
and  that,  relying  upon  the  deed,  he  had  made 
large  expenditures  and  improvements  in  the 
erection  of  valuable  buildings  on  the  prem- 
ises. Thomas  Noble  filed  a  cross-bill  in  that 
case,  alleging  the  substance  of  the  matter  set 
up  in  his  answer,  and  praying  for  a  decree 
establishing  his  title  under  the  deed.  Upon 
a  hearing  the  cross-bill  was  dismissed,  the 
deed  In  question  was  declared  of  no  effect 
for  want  of  delivery,  and  Thomas  Noble  was 
allowed  a  credit  of  $3,000  on  notes  due  his 
father's  estate,  on  account  of  expenditures 
made  by  him  in  improvements  upon  the  farm. 
Thomas  Noble  appealed  from  that  decree  to 
this  court,  and  the  decree  was  affirmed  in  all 
respects  except  as  to  the  allowance  of  the 
$3,000  credit,  and  the  decree  was  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings In  accordance  with  the  views  there  ex- 
pressed.   See  Noble  v.  Tipton,  219  III.  182, 
76  N.  E.  151,  3  L.  R.  A.  (N.  S.)  1645.  Upon 
reinstatement  of  the  cause  In  the  circuit 
court,  Thomas  Noble  asked  leave  to  with- 
draw from  the  flies  the  deed  In  question  and 
for  leave  to  file  a  supplemental  answer,  for 
leave  to  strike  out  of  the  cross-bill  all  aver- 


ments in  regard  to  delivery  of  the  deed,  and 
to  amend  by  Inserting  in  his  answer  and 
cross-bill,  in  lieu  of  such  averments,  that  said 
deed  was  a  testamentary  disposition  of  said 
lands  by  John  Noble  to  him,  and  asked  the 
court  to  continue  the  bearing  until  said  deed 
could  be  admitted  to  probate.  The  court  de- 
nied these  several  motions  of  Thomas  Noble 
and  proceeded  to  enter  a  decree  in  conform- 
ity with  the  previous  decision  of  this  court. 
Thomas  Noble  again  brought  the  case  to  this 
court,  assigning  error  upon  the  refusal  of  the 
court  to  allow  his  motions  to  amend  and  to 
continue.  The  decree  was  again  affirmed, 
and  the  opinion  of  this  court  on  the  last  ap- 
peal is  reported  as  Noble  v.  Tipton,  222  11L 
639,  78  N.  E.  927.  In  neither  of  the  former 
appeals  to  this  court  was  the  question  pre- 
sented or  determined  that  is  involved  in  this 
appeal.  In  the  first  appeal  it  was  determined 
that  the  Instrument  in  question  could  not  be 
sustained  as  a  deed  for  want  of  delivery  in 
the  lifetime  of  John  Noble.  In  the  second 
appeal  it  was  decided  that  upon  the  reversal 
of  a  decree  and  remandment  of  a  cause  by 
this  court,  with  directions  to  proceed  in  con- 
formity with  the  views  expressed  in  the  opin- 
ion, it  is  the  duty  of  the  trial  court  to  be 
governed  by  the  views  expressed  in  entering 
its  decree,  and  if  the  questions  involved,  or 
any  of  them,  have  been  decided  upon  their 
merits,  that  the  trial  court  has  no  power  to 
permit  amendments  to  the  pleadings  so  as 
to  change  the  issues,  involved  and  make  a 
retrial  necessary  of  the  questions  so  deter- 
mined. The  sole  question  presented  for  de- 
termination in  the  present  case  is  whether 
the  instrument  offered  for  probate  can  be  sus- 
tained as  a  testamentary  disposition. 

Skinner  &  Coe  and  C.  L.  Hostetter,  for  ap- 
pellant  Ralph  E.  Eaton,  for  appellees. 

VICKERS,  J.  (after  stating  the  facts  as 
above).  A  will  is  an  instrument  by  which  a 
person  makes  a  disposition  of  his  property  to 
take  effect  after  bis  death.  1  Jarman  on 
Wills,  26;  Schouler  on  Wills,  p.  1;  1  Red- 
field  on  tbe  Law  of  Wills  [4th  Ed.]  c.  2,  §  2, 
par.  1;  Robinson  v.  Brewster,  140  111.  649, 
30  N.  E.  683,  33  Am.  St  Rep.  265.  Under 
section  2  of  our  statute  of  wills  (Hurd's  Rev. 
St  1905,  c.  148)  to  entitle  a  will  to  probate 
four  things  must  concur:  First,  it  must  be  In 
writing  and  signed  by  tbe  testator,  or  In  his 
presence  by  some  one  under  his  direction; 
second,  it  must  be  attested  by  at  least  two  or 
more  credible  witnesses;  third,  two  witnesses 
must  prove  that  they  saw  the  testator  sign 
the  will  In  their  presence,  or  that  he  ac- 
knowledged the  same  to  be  bis  act  and  deed; 
fourth,  the  witnesses  must  swear  that  the 
testator  was  of  sound  mind  and  memory  at 
the  time  of  signing  or  acknowledging  the 
will.  Proof  of  the  foregoing  facts,  in  the  ab- 
sence of  any  proof  of  fraud,  compulsion,  or 
other  improper  conduct,  will  make  a  prima 
facie  case  entitling  the  will  to  probate 
Dickie  v.  Carter,  42  111.  376;   Crowley  v. 
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Crowley,  80  III.  469;  Thompson  v.  Owen,  174 
IU.  229,  51  N.  E.  1046,  45  L.  R.  A.  682;  Can- 
atsey  v.  Canatsey,  130  III.  397,  22  N.  E.  595; 
Harrison  v.  Weatherby,  180  111.  418,  54  N. 
E.  237.  There  Is  no  prescribed  form  for  a 
will,  either  under  our  statute  or  by  the  com- 
mon law.  If  the  intention  of  the  maker  to 
dispose  of  his  estate  after  death  Is  sufficiently 
manifested,  and  this  Intention  be  lawful  in 
itself,  and  the  instrument  be  executed  (n  con- 
formity to  the  statute,  it  will  operate  as  a 
will  regardless  of  its  form.  Jarman  on 
Wills,  34;  1  Redfleld  on  Wills  (4th  Ed.)  c. 
6,  div.  7-9;  Robinson  v.  BrewBter,  140  I1L 
649,  30  N.  E.  683,  33  Am.  St.  Rep.  265.  In 
the  Brewster  Case  the  following  instrument 
was  held  a  valid  will:  "Know  all  men  by 
these  presents  that  I,  Joseph  Robinson,  for 
the  consideration  of  one  dollar  to  me  in  hand 
paid,  as  well  as  my  affection,  do  hereby  as- 
sign and  set  over  to  my  daughter,  Eliza  Jane 
Brewster,  all  of  my  property,  both  personal 
and  real,  to  have  the  same  after  my  death. 
Witness  my  hand  and  seal  this  seventh  day 

his 

of  May,  1877.    Joseph  X  Robinson.  [Seal.] 
mark. 

Attest:  J.  S.  Post  E.  McClellan."  In  a 
note  to  section  266  of  Schouler  on  Wills,  a 
large  number  of  cases,  both  English  and 
American,  are  collected,  showing  where  vari- 
ous kinds  of  Instruments,  such  as  notes, 
bonds,  deeds  of  indenture  and  deeds  poll,  and 
other  writings,  have  been  held  valid  as  wills. 

After  an  exhaustive  examination  of  all  the 
authorities  accessible  to  us,  we  think  the  rule 
may  be  laid  down  that  any  writing,  however 
Informal  it  may  be,  made  with  the  expressed 
intent  of  giving  a  posthumous  destination 
to  the  maker's  property,  if  executed  in  ac- 
cordance with  the  statutory  requirements, 
will  be  a  good  testamentary  disposition.  We 
have  not  been  able  to  And  a  case  in  this  state 
where  a  testamentary  disposition  in  the  form 
of  an  ordinary  deed  of  bargain  and  sale  has 
been  sustained,  although  a  number  of  cases 
are  to  be  found  where  such  Instruments  have 
been  declared  testamentary  in  character  and 
void  because  not  executed  in  compliance  with 
section  2  of  our  statute  of  wills.  Where  such 
deeds  have  been  actually  delivered  to  the 
grantee  in  the  lifetime  of  the  grantor,  they 
have  been  sustained  as  a  present  grant  of  a 
future  Interest  Thus,  in  Shackelton  v.  Sebree, 
86  111.  616,  a  deed  containing  the  words,  "this 
deed  not  to  take  effect  until  after  my  decease 
—not  to  be  recorded  until  after  my  decease," 
which  had  been  delivered  to  the  grantee  In 
the  lifetime  of  the  grantor,  was  held  to  pass 
a  vested  remainder  in  fee  to  the  grantee. 
Livery  of  seisin  having  been  abolished  by  our 
statute,  no  intermediate  life  estate  is  neces- 
sary to  support  a  remainder.  In  Harshbar- 
ger  v.  Carroll,  163  111.  636,  45  N.  B.  565,  the 
words  in  the  deed  were:  "This  Indenture, 
made  this  seventeenth  day  of  March,  In  the 
year  of  our  Lord  eighteen  hundred  seventy- 
one,  between  Samuel  Harsbbarger,  Sr.,  party 


of  the  first  part,  and  Sylvia  Harshbarger  and 
her  heirs  (only  to  take  effect  at  the  death  of 
the  grantor),"  etc.  It  was  held  that  sach  a 
deed,  duly  executed  and  delivered  in  the  life- 
time of  the  grantor,  vested  a  remainder  m 
the  grantee.  Bowler  v.  Bowler,  176  I1L  541, 
52  N.  E.  437,  Is  another  case  of  the  same 
class.  There  the  words  of  the  deed  were: 
"Not  to  be  of  any  force  and  effect  until  after 
the  death  of  the  grantor."  The  deed  was  op- 
held  as  a  good  conveyance  in  praesenti  of  a 
future  estate  in  fee.  Other  cases  of  the  game 
class  no  doubt  might  be  found,  but  these  are 
sufficient  to  illustrate  the  rule  established  by 
them.  In  all  of  these  cases  it  is  to  be  noted 
that  there  was  an  actual  delivery  of  the  deed 
to  the  grantee  in  the  lifetime  of  the  grantor. 
Had  there  been  no  delivery,  the  instruments 
could  not  have  been  upheld  as  deeds,  and 
whether  they  could  have  been  supported  as 
testamentary  dispositions  would  have  depend- 
ed upon  whether  the  statutory  requirements 
relating  to  the  attestation  of  wills  had  been 
compiled  with. 

In  Olney  v.  Howe;  89  111.  556,  31  Am.  Rep. 
105,  speaking  of  an  assignment  of  a  prom- 
issory note,  made  by  a  separate  instrument, 
and  other  personal  property,  containing  the 
clause,  "possession  of  the  same  to  be  given 
to  and  taken  by  the  party  of  the  second  part 
immediately  upon  the  decease  of  the  party  of 
the  first  part,"  this  court,  speaking  by  Mr. 
Justice  Baker,  said  (page  559  of  89  111.  [31 
Am.  Rep.  105]):  "The  writing  Is  essentiallj 
testamentary  In  Its  nature,  and,  omitting  for 
the  present  the  element  of  contract  its  object 
was  to  make  disposition  of  property  after  the 
death  of  the  owner.  It  did  not  after  such 
death,  take  effect  as  a  testamentary  devise, 
for  it  was  not  executed  and  witnessed  as  re- 
quired by  the  statute  of  wills."  Cline  v. 
Jones,  111  111.  563,  a  case  much  relied  on  by 
appellant  In  the  case  at  bar,  is  a  case  where 
a  father  executed  a  deed  to  one  of  his  chil- 
dren, but  did  not  deliver  it  The  evidence 
showed  that  the  grantor  retained  control  of 
the  deed  and  did  not  Intend  it  to  take  effect 
until  after  his  death.  In  disposing  of  that 
case,  this  court  said  (page  569):  "The  deed, 
by  Its  purport,  was  absolute,  conveying  the 
grantor's  entire  interest  to  operate  immedi- 
ately. But  the  evidence  shows  the  deed  was 
not  intended  to  be  absolute,  but  to  be  quali- 
fied in  its  effect ;  that  it  was  not  intended  to 
convey  the  grantor's  whole  interest  but  that 
he  meant  to  have  a  life  estate  unless  the 
grantee  should  move  upon  the  land,  which 
she  never  did ;  that  the  deed  was  not  intended 
to  operate  presently,  but  only  upon  the  gran- 
tor's death  or  going  upon  the  land  to  reside. 
The  evidence  shows  the  distinct  intention  not 
to  create  a  present  estate  in  the  grantee.  As, 
then,  there  was  never  any  actual  delivery  of 
the  deed,  but  the  grantor  ever  kept  It  in  bis 
own  possession,  and  as  it  never  was  his  in- 
tention that  the  deed  should  presently  take 
effect  and  become  operative  according  to  its 
terms,  there  was  no  delivery  of  the  instra- 
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ment  as  the  deed  of  the  grantor,  and  It  was 
not  valid  as  a  deed.  As  Mrs.  Jones  never 
moved  on  the  land,  this  made  the  deed  one 
to  take  effect  at  the  grantor's  death,  which 
was  a  disposition  of  property  of  a  testamen- 
tary character,  and  Invalid  because  not  in 
compliance  with  the  statute  of  wills."  Many 
other  cases  are  to  be  found  where  this  court 
has  held  deeds  and  other  instruments  dispos- 
ing of  property  at  the  death  of  the  maker  in- 
valid because  they  were  testamentary  In  char- 
acter and  not  executed  in  strict  conformity 
with  the  statutory  enactments  regulating  the 
making  of  wills.   See  Bovee  v.  Hlnde,  185 
111.  137,  26  N.  E.  694;  Hayes  v.  Boy  Ian,  141 
111.  400,  30  N.  E.  1041,  33  Am.  St  Rep.  326; 
Oliver  v.  Oliver,  149  111.  542,  36  N.  E.  955; 
Wilson  v.  Wilson,  158  111.  567,  41  N.  E.  1007, 
49  Am.  St  Rep.  176;  Rountree  v.  Smith, 
152  111.  493,  38  N.  E.  680;  Hollenbeck  v.  Hol- 
lenbeck,  185  111.  101,  57  N.  E.  36;  Wilenou  v. 
Handlop,  207  111.  104,  69  N.  E.  892 ;  Oswald  v. 
Caldwell,  225  111.  224.  80  N.  E.  131.   In  many 
of  these  cases,  and  perhaps  others  of  the  same 
class,  the  instrument  under  consideration 
has  been  freely  spoken  of  by  this  court  as 
testamentary  In  its  character  and  therefore 
Invalid  because  not  executed  in  accordance 
with  the  statute  of  wills;  but  none  of  these 
cases  can  be  regarded  as  an  authority  hold- 
ing that  the  instruments  under  consideration 
would  or  would  not  be  sustained  as  valid 
testamentary  dispositions  if  such  instruments 
had  been  properly  executed  under  the  stat- 
ute of  wills.   The  case  In  hand  is  therefore, 
so  far  as  we  are  advised,  the  first  one  to  come 
before  this  court  involving  the  validity  of  an 
ordinary  deed  of  bargain  and  sale  as  a  tes- 
tamentary disposition. 

Upon  the  general  proposition  that  a  valid 
will  may  be  made  in  the  form  of  an  ordinary 
deed  of  bargain  and  sale,  we  entertain  not 
the  slightest  doubt,  where  the  formalities  of 
the  statute  are  properly  observed,  and  it 
clearly  appears  on  the  face  of  the  instrument 
that  it  is  not  to  take  effect  until  the  death 
of  the  maker.  The  Inherent  difficulty  with 
the  instrument  Involved  in  this  case  is  that 
there  is  nothing  In  the  writing  itself  which 
imparts  to  It  a  testamentary  character.  To 
give  it  this  character  a  resort  must  be  had  to 
extrinsic  facts  depending  on  parol  evidence. 
The  admissibility  of  such  evidence  for  the 
purpose  of  establishing  the  animo  testandi, 
when  offered  for  the  purpose  of  supporting 
the  writing  as  a  testamentary  disposition,  is, 
in  our  opinion,  the  most  serious  question  In- 
volved in  this  case.  It  is  a  well-established 
rule  that  parol  evidence  is  inadmissible  to 
add  to,  alter,  vary,  or  contradict  the  terms  of 
a  valid  written  contract  or  other  Instrument 
of  a  solemn  and  conclusive  nature.  Elliott 
on  Evidence,  §  568;  Rigdon  v.  Conley,  141 
111.  565,  30  N.  E.  1060.  The  rules  for  the 
admission  and  exclusion  of  parol  evidence 
in  regard  to  wills  are  essentially  the  same 
which  prevail  in  regard  to  contracts  general- 
ly. Such  evidence  is  not  receivable  to  show 


the  intention  of  the  testator  except  to  enable 
the  court  where  the  question  arises,  to  give 
the  language  such  an  interpretation  as,  from 
the  circumstances  in  which  he  was  placed,  it 
is  reasonable  to  presume  the  testator  intend- 
ed it  Bhould  receive,  or,  as  It  is  sometimes  ex- 
pressed, to  put  the  court  In  the  testator's 
place.  1  Redfield  on  Wills  (4th  Ed.)  p.  496. 
Under  the  lax  rules  that  formerly  prevail- 
ed in  England,  especially  in  the  ecclesiastical 
courts,  where  wills  of  personal  property  were 
probated,  cases  may  be  found  where  a  re- 
sort to  extrinsic  parol  evidence  was  allow- 
ed for  the  purpose  of  establishing  testamen- 
tary intent,  where  there  was  no  ambiguity 
on  the  face  of  the  Instrument  and  the  In- 
strument afforded  no  evidence  that  it  was 
only  to  take  effect  upon  the  death  of  the 
maker;  and  there  are  some  decisions  In  this 
country  to  be  found  in  the  earlier  reports 
where  Instruments  in  the  form  of  a  deed  of 
gift  have  been  admitted  to  probate  out  of  re- 
gard to  the  giver's  testamentary  purpose, 
which  was  disclosed  by  extrinsic  parol  evi- 
dence. Some  of  these  cases  may  be  found 
collected  In  the  note  above  cited  from  Schoul- 
er  on  Wills.  This  question  Is  very  ably  dis- 
cussed by  Chancellor  Kent  in  Mann  v.  Mann's 
Ex'rs,  1  Johns.  Ch.  (N.  T.)  231,  where  the 
earlier  cases  are  carefully  reviewed  and  the 
rule  of  law  deduced,  as  follows:  "It  is  a 
well-settled  rule  that  seems  not  to  stand  in 
need  of  much  proof  or  Illustration,  for  it 
runs  through  all  of  .the  books  from  Chaney's 
Case,  5  Co.  Rep.  68,  down  to  this  day,  that 
parol  evidence  cannot  be  admitted  to  supply 
or  contradict,  enlarge  or  vary,  the  words  of 
a  will,  or  to  explain  the  Intention  of  the  tes- 
tator, except  in  two  specified  cases:  First, 
where  there  is  a  latent  ambiguity  arising  de- 
hors the  will  as  to  the  person  and  subject- 
matter  meant  to  be  described ;  and,  second, 
to  rebut  a  resulting  trust.  All  of  the  cases 
profess  to  go  upon  one  or  the  other  of  these 
grounds."  See  1  Redfield  on  Wills  (4th  Ed.) 
p.  501. 

In  Clay  v.  Layton,  134  Mich.  317,  96  N.  W. 
458,  the  question  arose  as  to  the  admissibili- 
ty of  parol  evidence  to  show  the  testamen- 
tary intention  In  the  making  of  a  deed  which 
was  unambiguous  on  Its  face.  That  court. 
In  a  well  considered  and  exhaustive  opinion, 
held  that  such  evidence  was  not  admissi- 
ble, and  expressed  Its  conclusion  as  follows: 
"We  have  had  difficulty  In  finding  a  case  in 
which  the  exact  point  before  us  Is  raised,  but 
it  seems  manifest  that  the  same  rule  that 
forbids  the  contradiction  of  an  established 
will  should  forbid  the  contradiction  of  the 
same  instrument  as  a  means  of  establishing 
It  as  a  will,  when  Its  terms  plainly  show  It 
to  be  a  deed  conveying  a  present  Interest.  It 
is  only  when  the  writing  Is  of  doubtful  Im- 
port that  Interpretation  by  the  aid  of  ex- 
trinsic evidence  becomes  necessary,  and  In 
such  case  Interpretation — not  contradiction — 
is  permissible.  We  are  reluctantly  driven 
to  the  conclusion  that  we  cannot  give  effect 
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to  the  deceased's  manifest  desire — a  desire 
so  well  established  and  so  apparently  well 
grounded  and  just  as  to  merit  our  approba- 
tion— but  we  fear  that  the  trite  saying  that 
'bard  cases  make  bad  law'  would  be  applica- 
ble should  we  sustain  the  complainant's  con- 
tention. To  do  so  would  be  to  override  es- 
tablished rules  and  principles  essential  to  the 
protection  of  the  rights  of  heirs."  There  are 
very  strong  reasons  why  this  rule  should  be 
applied  in  this  state.  Our  statute  requires 
wills  to  be  in  writing.  If  an  unambiguous 
deed,  which  on  its  face  purports  to  convey  a 
present  interest,  can  be  converted  into  a  will 
by  proving  an  animo  testandi  In  the  maker 
by  parol  evidence,  the  effect  is  not  only  to 
change  the  legal  character  of  the  Instrument, 
but  to  ingraft  upon  it  one  of  the  essentials  of 
a  will  by  parol.  In  the  face  of  our  statute, 
which  requires  all  wills  to  be  in  writing. 

This  case  is  clearly  distinguishable  from 
Cline  v.  Jones,  supra,  and  other  cases  In  line 
with  it,  including  the  case  between  these  par- 
ties decided  in  219  III.  182,  70  N.  E.  151,  3  I* 
R.  A.  (N.  S.)  1645,  where  the  question  at  is- 
sue was  whether  a  deed  had  been  delivered. 
Delivery  Is  largely  a  question  of  intention 
and  may  be  shown  by  any  competent  evi- 
dence. Evidence  on  that  point  does  not  con- 
tradict or  vary  the  terms  of  the  instrument, 
but  bears  on  the  question  whether  the  instru- 
ment, in  fact,  ever  had  a  legal  existence.  It 
would  be  a  strange  result  If  the  same  evi- 
dence which  destroyed  the  instrument  as  a 
deed  should  bring  it  to  life  as  a  will. 

Our  conclusion  is  that  it  would  be  an  un- 
safe rule  to  hold  that  an  undelivered  deed, 
which  by  chance  happened  to  be  attested  by 
two  witnesses,  could  be  converted  into  a  will 
by  parol  evidence. 

The  decree  of  the  circuit  court  of  Carroll 
county  is  affirmed. 

Decree  affirmed. 

OARTWRIGHT  and  CARTER,  JJ.  (dis- 
senting). We  do  not  regard  the  facts  of 
this  case  as  sufficient  to  justify  defeating  the 
Intention  of  John  Noble,  .nor  the  reasoning 
of  the  foregoing  opinion  as  Justifying  the 
conclusion  reached.  In  a  great  many  cases 
this  court  has  held  that  if  a  deed  Is  not  de- 
livered to  the  grantee  in  the  lifetime  of  the 
grantor,  but  is  intended  to  take  effect  only 
upon  the  death  of  the  grantor,  it  is  testa- 
mentary In  character  and  invalid  as  a  deed. 
For  the  purpose  of  showing  the  intention  of 
the  grantor  parol  evidence  is  admissible,  and 
If  by  such  evidence  it  Is  shown  that  the  deed 
was  not  intended  to  operate  presently,  but 
only  upon  the  grantor's  death,  it  is  uniformly 
d«»clared  to  be  a  testamentary  disposition  of 
the  property,  and  not  operative,  unless  ex- 
ecuted in  conformity  with  the  statute  of 
wills.  Oswald  v.  Caldwell,  225  111.  224,  80 
N.  E.  131,  and  cases  there  cited. 

The  evidence  shows  that  the  instrument  in 


question  in  this  case  was  deposited  with  the 
will  of  John  Noble,  hi  the  same  envelope,  in 
a  bank,  and  the  indorsement  made  upon  the 
envelope  by  his  direction  manifested  his  in- 
tention that  the  instrument  was  not  to  be 
effective  and  not  to  be  delivered  until  his 
death.  In  the  suit  for  the  purpose  of  set- 
ting aside  the  Instrument  as  a  deed,  it  was 
claimed  to  be  a  testamentary  disposition  of 
the  property,  and  Invalid  as  a  deed  for  want 
of  delivery.  It  was  competent  In  that  suit  to 
prove  the  Intention,  of  John  Noble  for  the 
purpose  of  showing  that  the  Intended  disposi- 
tion of  the  farm  was  testamentary  in  char- 
acter and  ambulatory  until  bis  death,  and 
we  do  not  see  how  it  can  be  now  held  that 
the  same  evidence  is  not  admissible  or  com- 
petent to  prove  the  same  fact  We  do  not 
see  how  it  can  consistently  be  said  that  the 
instrument  amounts  to  a  testamentary  dis- 
position of  the  property  described  in  It  and 
yet  that  it  Is  not  a  testament,  although  it 
was  executed  with  all  the  formalities  re- 
quired In  the  case  of  a  will.  If  the  effect 
of  the  evidence  by  which  the  instrument  was 
invalidated  as  a  deed  had  been  to  vary  or 
contradict  the  plainly  expressed  terms  of  the 
Instrument,  it  would  have  been  Incompetent. 
But  that  was  not  the  effect  in  the  other  suit, 
nor  in  this  one.  The  delivery  of  a  deed  is 
an  essential  part  of  Its  complete  execution: 
but  it  is  not  shown  on  the  face  of  a  deed 
or  by  its  terms.  The  delivery  or  nondelivery 
of  a  deed  is  almost  wholly  a  matter  of  in- 
tention. A  delivery  may  be  by  acts  without 
words,  or  words  without  acts,  the  only  re- 
quirement being  that  the  evidence  shall  show 
an  intention  of  the  grantor  that  the  deed 
shall  become  operative  and  effectual  (Gunnel! 
v.  Cockerlll,  79  111.  79);  and  the  acceptance 
of  a  deed  for  the  benefit  of  the  grantee,  such 
as  this  one,  will  be  presumed  (Haenni  v. 
Bleisch,  146  111.  262,  34  N.  E.  153). 

Proof  of  delivery  or  nondelivery  of  an  in- 
strument does  not  in  any  manner  add  to  its 
terms,  and  if  it  is  admissible  to  show  an  In- 
tention that  the  instrument  shall  only  be- 
come operative  upon  the  death  of  the  grant- 
or, and  is  therefore  of  a  testamentary  char- 
acter, we  see  no  logical  ground  upon  which  it 
can  be  said  that  It  is  not  competent  to  es- 
tablish the  instrument  as  a  will,  provided  It 
is  executed  in  conformity  with  the  statute 
of  wills.  The  fact  that  no  instrument  in  the 
form  of  a  deed  has  ever  been  held  by  this 
court  to  be  a  will  is  of  no  more  consequence 
than  the  fact  that  no  Instrument  in  the  form 
of  a  deed  has  ever  been  declared  by  this 
court  not  to  be  a  will.  No  weight  is  to  be 
given  to  either. 

The  four  requirements  of  the  statute  of 
wills  which  are  mentioned  in  the  foregoing 
opinion,  and  which  entitle  an  instrument  to 
probate  as  a  will,  were  all  fully  complied 
with  in  this  case,  and  the  evidence  shows 
that  the  deed  was  deposited  with  the  will, 
to  be  delivered  after  the  death  of  the  mak- 
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er,  and  to  take  effect  at  that  time.  References 
to  the  Instrument  as  a  deed  of  bargain  and 
sale,  and  the  conclusion  that  It  would  be  an 
unsafe  rule  to  hold  that  such  a  deed,  which 
by  chance  happened  to  be  attested  by  two 
witnesses,  could  be  converted  Into  a  will  by 
parol    evidence,  are  inappropriate  In  this 
case.    The  Instrument  is  not  a  deed  of  bar- 
grain  and  sale,  and  expresses  no  valuable  eon- 
Hi  deration  whatever.    The  form  of  a  stat- 
utory conveyance  was  used  In  part;  but  it 
did  not  follow  that  form  by  expressing  a 
consideration  paid,  and  the  only  considera- 
tion expressed  or  in  fact  existing  was  "nat- 
ural love  and  affection"  for  the  son.   The  un- 
contradicted evidence  is  that  John  Noble  was 
advised   by  his  attorney  that  a  delivery 
would  be  essential  to  make  the  Instrument 
effective  as  a  deed,  but  that  he  could  make  a 
deed,  and,  If  It  was  properly  witnessed,  and 
failed  as  a  deed,  it  might  be  good  as  a  testa- 
mentary disposition  of  the  farm,  and  would 
operate  as  a  will.   The  witnessing  was  not 
by  chance  or  accident,  but  was  at  the  request 
of  the  maker  of  the  instrument 

There  was  further  evidence  which,  in  our 
opinion,  was  entirely  competent  and  sufficient 
to  meet  all  the  requirements  of  the  law  and 
fix  the  character  of  the  instrument  as  a  will. 
In  disposing  of  his  property  by  the  instru- 
ment, which  is  in  form  a  will,  the  testator 
referred  to  the  property  described  In  the 
deed  as  being  a  part  of  his  estate  at  bis 
death,  and  declared  his  intention  that  it 
should  go  to  Thomas  Noble  by  virtue  of  this 
instrument    After  disposing  of  other  prop- 
erty, not  Including  the  home  farm  described 
In  the  deed,  he  devised  the  remainder,  ex- 
pressly excepting  from  the  operation  of  the 
residuary  clause  the  home  farm,  containing 
503%  acres,  with  the  statement  that  It  bad 
been  deeded  to  his  son,  Thomas  Noble.  He 
was  not  only  presumed  to  know  the  law  re- 
garding the  necessity  of  a  delivery  to  make 
the  instrument  operative  as  a  deed,  but  was 
also  advised  by  his  attorney  as  to  the  law, 
and  the  will  shows  that  be  regarded  the 
home  farm  as  a  part  of  bis  estate,  which 
would  pass  by  the  residuary  clause,  unless 
excepted  therefrom.    The  two  instruments 
were  deposited  together,  and,  as  the  will  re- 
ferred to  the  deed,  they  are  to  be  construed 
together.   When  so  construed,  there  can  be 
no  doubt,  as  we  think,  that  the  Instrument 
was  intended  to  operate  as  a  will.   Not  only 
is  the  plain  Intention  of  Thomas  Noble  de- 
feated by  the  decision  In  this  case,  but  the 
absurd  result  Is  reached  that  In  making  his 
will  he  designed  to  die  intestate  as  to  the 
home  farm,  and  that  it  Is,  In  fact,  intestate 
property.   As  we  understand  It  such  an  In- 
tention and  such  a  consequence  will  always 
be  avoided  where  It  Is  possible,  and  we  see 


no  good  reason  either  for  defeating  the  In- 
tention of  the  maker  of  the  Instrument  or 
holding  the  property  to  be  Intestate  estate. 

(196  Mass.  583) 
McDONALD  v.  LOVELL  et  al. 
(Supreme  Judicial  Court  of  Massachusetts.  Suf- 
folk.   Dec.  10,  1907.) 

Master  and  Servant— Injuries  to  Servant 
—Use  of  Appliances— Assumed  Uisk. 

Plaintiff,  an  employe  in  a  candy  factory, 
was  injured  by  the  slipping  of  a  rough  ladder, 
which  stood  on  an  ordinary  wooden  floor  and 
slipped  because  it  was  placed  too  far  from  the 
wall.  Heid  that,  -the  ladder  having  been  in  use 
when  plaintiff  entered  defendant's  service,  plain- 
tiff assumed  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  {§  551-553.] 

Exceptions  from  Superior  Court  Suffolk 
County ;  Edgar  J.  Sherman,  Judge. 

Action  by  Abelina  O.  McDonald  against 
Clarence  N.  Lovell  and  others.  At  the  close 
of  the  evidence  a  verdict  was  directed  for  de- 
fendants, and  plaintiff  brings  exceptions. 
Overruled. 

The  action  was  in  tort  to  recover  damages 
sustained  by  plaintiff  while  at  work  in  defend- 
ant's candy  factory  by  a  fall  caused  by  a  lad- 
der slipping  from  under  her  while  taking  a 
box  from  a  shelf.  She  testified  that  she  was 
employed  to  buy  ribbons  and  artificial  flowers 
at  wholesale  bouses  and  to  use  the  same  in 
trimming  candy  boxes,  and  that  part  of  the 
material  was  on  shelves  In  the  storeroom, 
which  were  reached  by  a  rough  ladder  made 
of  unplaned  boards,  the  same  width  all  the 
way  up.  The  top  of  the  ladder  rested  on  the 
edge  of  an  upper  shelf  about  an  inch  wide, 
without  anything  to  hold  the  ladder  in  place ; 
the  bottom  resting  on  the  floor,  which  was 
of  smooth  boards.  On  the  occasion  of  the 
accident  she  went  up  the  ladder,  which  slip- 
ped from  under  her,  causing  the  Injuries. 

Thos.  J.  Kenny  and  Jos.  P.  Bell,  for  plain- 
tiff. Matthews,  Thompson  &  Spring,  for  de- 
fendants. 

PER  CURIAM.  The  plaintiff  was  of  full 
age  and  not  lacking  in  intelligence.  The  lad- 
der, though  rough  and  homely,  was  sound,  ex- 
actly what  it  appeared  to  be,  and  suitable  for 
the  purpose  for  which  It  was  used.  The  floor 
was  an  ordinary  wooden  floor.  If  the  foot  of 
the  ladder  was  placed  too  far  from  the  wall 
it  would  slip  and  the  plaintiff  knew  It 

The  ladder  was  there  in  use  when  the  plain- 
tiff entered  the  defendant's  service.  That  an 
employer  owes  the  employe  no  duty  to  change 
such  an  appliance,  and  that  the  employe  on 
entering  the  service  impliedly  agrees  to  as- 
sume such  risk  as  there  is  in  the  use  of  it, 
is  too  plain  for  argument  or  the  citation  of 
authorities. 

Exceptions  overruled. 
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(77  Ohio  St  180) 

STEWART  et  al.  v.  HERRON. 

(Supreme  Court  of  Ohio.  Nov.  19.  1907.) 

Sales— Contract  —  Construction  —  Tike  of 
Paykent. 

J.  R.  S.  entered  into  a  written  agreement 
with  S.,  J.,  and  G.,  whereby  he  agreed  to  sell, 
and  they  agreed  to  buy  in  equal  proportions, 
360  shares  of  corporate  stock  on  certain  terms 
and  conditions,  which  were  in  part:  (1)  "The 
purchase  price  of  said  stock  shall  be  its  par 
value  of  one  hundred  dollars  ($100.00)  per  I 
share."  (2)  "Said  stock  shall  remain  in  the 
name  of  said  J.  R.  Stewart,  until  it  is  fully 
paid  for  as  herein  provided,"  etc.  (3)  "All  divf-  I 
dends  declared  on  said  stock  shall  be  paid  to 
said  J.  R.  Stewart,  until  it  is  paid  in  full. 
Enough  of  said  dividends  shall  be  retained  by 
him  to  make  four  per  cent,  on  the  balance  of 
said  purchase  price  unpaid  at  the  time  said 
dividends  are  respectively  declared,  and  the 
balance  thereof  applied  by  him  on  said  purchase 
price;  and  as  soon  as  said  stock  is  fully  paid 
for,  either  through  dividends  or  otherwise,  it 
shall  be  delivered  to  said  purchasers.  In  case 
the  dividend  declared  any  year  shall  be  less 
than  four  per  cent,  no  interest  shall  run  on 
said  purchase  price  in  excess  of  the  dividend  de- 
clared, and  if  none  be  declared  there  shall  be 
no  interest."  (4)  "Should  said  purchasers  desire 
to  make  payments  on  said  purchase  price  in  ad- 
dition to  the  dividends  from  time  to  time  de- 
clared on  said  stock,  they  shall  have  the  option 
of  doing  so."  There  was  no  express  promise  by 
the  purchasers  to  pay  for  said  stock,  and  no 
time  named  in  the  contract  itself  within  which 
it  was  to  be  performed.  Held,  the  contract  is 
not  wanting  in  mutuality  or  consideration.  No 
time  of  payment  being  fixed  by  said  contract, 
the  law  implies— from  their  agreement  to  pur- 
chase—a promise  and  engagement  on  the  part 
of  the  purchasers  to  pay,  through  dividends  or 
otherwise,  within  a  reasonable  time. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Hamilton  County. 

Petition  by  John  W.  Herron,  as  adminis- 
trator of  Jacob  R.  Stewart,  for  leave  to  sell 
corporate  stock,  and  George  F.  Stewart  and 
W.  T.  S.  Johnson  file  cross-petition.  Judg- 
ment for  administrator,  and  cross-petitioners 
bring  error.  Judgment  of  circuit  court  re- 
versed and  of  court  of  common  pleas  affirmed. 

The  defendant  In  error,  John  W.  Herron, 
as  administrator  of  the  estate  of  Jacob  R. 
Stewart  deceased,  filed  bis  petition  in  the 
probate  court  of  Hamilton  county,  Ohio,  ask- 
ing the  direction  and  Instruction  of  said 
court  as  to  the  disposition  proper  to  be  made 
by  him  of  360  shares,  of  the  par  value  of 
$100  each,  of  the  capital  stock  of  the  Brad- 
ford Machine  Tool  Company,  a  controversy 
having  theretofore  arisen  between  plaintiffs 
in  error  and  certain  of  the  next  of  kin  of 
Jacob  R.  Stewart  deceased,  as  to  who  was 
the  legal  owner  of  said  stock.   To  this  pro- 
ceeding Instituted  by  the  administrator,  all 
persons  In  Interest,  including  the  Bradford 
Machine  Tool  Company,  were  made  parties 
defendant,  and  entered  their  appearance  there-  | 
In.   The  plaintiffs  in  error  George  F.  Stew-  | 
art  and  W.  T.  S.  Johnson  filed  their  answer  i 
and  cross-petition,  asserting  a  claim  to  said  I 
360  shares  of  stock  under  and  by  virtue  of  i 
the  following  written  contract  made  with  ! 
decedent,  Jacob  R.  Stewart,  in  his  lifetime:  1 
"J.  R.  Stewart  agrees  to  sell  300  shares  of  | 


the  capital  stock  of  The  Bradford  MID  Com- 
pany to  W.  T.  S.  Johnson,  George  F.  Stewart 
and  Lewis  N.  Gatch,  and  said  W.  T.  8.  John- 
son, George  F.  Stewart  and  Lewis  N.  Gatch 
agree  to  buy  the  same  in  equal  proportions, 
on  the  following  terms  and  conditions,  viz.: 
(1)  The  purchase  price  of  said  stock  shall 
be  its  par  value  of  one  hundred  dollars  ($100* 
00)  per  share,  (2)  Said  stock  shall  remain 
in  the  name  of  said  J.  R.  Stewart  until  it 
is  fully  paid  for  as  herein  provided.  During 
the  time  it  stands  In  his  name  he  shall  retain 
full  power  to  vote  the  same ;  provided,  how- 
ever, that  if  said  purchasers  unite  in  request- 
ing that  It  be  voted  In  any  particular  way,  it 
shall  be  voted  in  accordance  with  their  unan- 
imous request;  and  provided,  also,  that  in 
case  of  bis  ceasing  to  take  an  active  part  in 
the  business,  said  stock  thereafter,  until  it  Is 
delivered  to  said  purchasers,  shall  be  voted 
in  accordance  with  the  request  of  any  two 
of  them.  (3)  All  dividends  declared  on  said 
stock  shall  be  paid  to  said  J.  R.  Stewart  un- 
til it  is  paid  In  full.  Enough  of  said  divi- 
dends shall  be  retained  by  blm  to  make  four 
per  cent  on  the  balance  of  said'  purchase 
price  unpaid  at  the  time  said  dividends  are 
respectively  declared,  and  the  balance  there- 
of applied  by  him  on  said  purchase  price; 
and  as  soon  as  said  stock  is  fully  paid  for. 
either  through  dividends  or  otherwise,  ft 
shall  be  delivered  to  said  purchasers.  In 
case  the  dividend  declared  any  year  shall  be 
less  than  four  per  cent.,  no  interest  shall  run 
on  said  purchase  price  in  excess  of  the  divi- 
dend declared;  and  if  none  be  declared, 
there  shall  be  no  interest  (4)  Should  said 
purchasers  desire  to  make  payments  on  said 
purchase  price,  In  addition  to  the  dividends 
from  time  to  time  declared  on  said  stock, 
they  shall  have  the  option  of  doing  so.  (5) 
Said  W.  T.  S.  Johnson  and  George  F.  Stew- 
art severally  agree  to  remain  in  the  employ 
of  said  The  Bradford  Mill  Company  until 
each  has  paid  bis  respective  share  of  said 
purchase  price,  and  in  case  either  one  of 
them  withdraws  from  that  employment  be- 
fore that  time,  excepting  In  the  case  of  his 
death,  he  shall  be  entitled  in  severalty  to 
so  much  of  his  portion  of  said  stock  as  has 
been  theretofore  paid  for,  and  to  a  sixty-day 
option  on  the  balance  of  said  portion  at  par, 
with  six  months  time  in  which  to  pay  for 
it;  and  this  contract  shall  be  terminated  as 
to  him,  but  it  shall  continue  pro  rata  as  to 
the  other  parties.  In  case  either  of  said 
purchasers  shall  die  during  the  continuance 
of  this  contract,  the  remaining  two  may  ac- 
quire his  Interest  in  said  contract  and  in  the 
stock  covered  by  It,  by  paying  to  his  estate 
an  amount  equivalent  to  that  theretofore 
credited  on  his  portion  of  said  purchase  price, 
and  this  contract  shall  continue  on  that  basis. 
If  they  decline  to  do  this,  said  J.  R.  Stewart 
shall  pay  that  amount  to  said  estate  in  cash. 
In  either  event  this  contract  as  to  said  de- 
cedent shall  be  terminated,  but  It  shall  con- 
tinue pro  rata  as  to  the  other  parties.  (6) 
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The  provisions  of  this  contract  as  to  divi- 
dends shall  not  apply  to  any  dividend  that 
may  be  declared  at  the  dose  of  the  current 
fiscal  year  of  said  company;  but  said  divi- 
dend shall  be  carried  to  the  account  of  said 
J.  R.  Stewart,  and  no  part  thereof  applied  to 
the  payment  of  said  purchase  price.  Execut- 
ed in  quadruplicate  this  23d  day  of  Septem- 
ber, 1899.  [Signed]  J.  R.  Stewart  W.  T.  S. 
Johnson.  George  F.  Stewart  Lewis  N. 
Gatch."  By  appropriate  pleadings  the  valid- 
ity of  this  contract  was  challenged  and  de- 
nied by  Carrie  E.  Stewart,  widow  of  Jacob 
R.  Stewart,  and  by  Gertrude  Stewart  Titus 
and  Mary  L.  Hazel  ton,  his  children  and  heirs 
at  law. 

On  February  10,  1900,  the  Bradford  Mill 
Company  was  reorganized  under  the  name 
of  the  Bradford  Machine  Tool  Company. 
There  was  no  change  in  the  issue  or  distribu- 
tion of  stock,  or  in  the  officers  or  directors 
of  the  company,  except  that  said  Lewis  N. 
Gatch  was  elected  vice  president  thereof.  On 
the  date  last  above  named  the  original  con- 
tract was  modified  or  amended  by  agreement 
of  all  the  parties  thereto,  and  the  following 
Indorsement  was  made  thereon :   "It  Is  here- 
by agreed  by  the  parties  hereto  that  this  con- 
tract in  all  its  terms  and  conditions  shall  ap- 
ply to  360  shares  of  stock  of  the  Bradford 
Machine  Tool  Co.,  instead  and  in  lieu  of  the 
said  360  shares  of  stock  of  the  Bradford 
Mill  Co.,  and  that  on  this  agreement  said  J. 
R.  Stewart  may  surrender  for  cancellation 
said  stock  of  the  Bradford  Mill  Co.,  upon  the 
issuance  to  him  of  the  same  amount  of  stock 
of  the  Bradford  Machine  Tool  Co.,  which  be 
agrees  to  hold  subject  to  the  terms  of  this 
contract  and  to  the  rights  of  the  parties 
thereto  in  place  of  said  surrendered  stock. 
This  agreement  is  made  in  order  that  the 
plan  may  be  consummated  by  winding  up  the 
affairs  of  the  Bradford  Mill  Co.,  by  the  sur- 
render of  its  stock  by  its  stockholders  and 
the  transfer  of  its  assets  to  the  Bradford 
Machine  Tool  Co.,  upon  the  issuance  to  said 
stockholders  respectively  of  amounts  of  stock 
of  the  Bradford  Machine  Tool  Co.,  equal  ,  to 
those  of  the  Bradford  Mill  Co.,  surrendered 
by  them.    Cincinnati,  Ohio,  Feb.  10,  1900. 
J.  R.  Stewart   George  F.  Stewart   W.  T. 
8.  Johnson.   Lewis  N.  Gatch."   In  1901  the 
office  of  vice  president  was  abolished,  and 
Gatch  ceased  to  be  an  officer,  though  he 
remained  a  director  in  the  company.  On 
February  11,  1902,  the  following  writing 
was  executed  by  the  distributees  of  the  estate 
of  J.  R.  Stewart,  deceased :  "We  consent  and 
agree  that  Lewis  N.  Gatch  may  assign  to 
George  F.  Stewart  and  W.  T.  S.  Johnson,  his 
interest  in  the  contract  of  September  23, 1899, 
relating  to  360  shares  of  Bradford  Machine 
Tool  Co.  stock,  leaving  the  contract  In  full 
force  as  at  present  excepting  that  Stewart 
and  Johnson  shall  have  all  the  rights  and  be 
subject,  to  all  the  obligations  that  are  now 
in  Stewart  Johnson  and  Gatch."  This  writ- 
ing was  signed  and  delivered,  with  notice  to 


Johnson  and  Stewart  that  such  signing  and 
delivery  should  be  without  prejudice  to  the 
rights  of  the  widow  and  daughters.  On 
February  27,  1902,  the  administrator  filed 
his  application  herein  for  instructions  in  the 
premises,  and  on  March  8,  1902,  an  order 
issued  upon  said  application  authorizing  the 
administrator  to  act  In  accordance  with  the 
above  writing  of  February  11,  1902.  Accord- 
ingly, on  that  date,  the  administrator  in- 
dorsed upon  said  contract  the  following: 
"Cinoihftati,  Ohio,  March  8,  1902.  In  accord- 
ance with  an  order  of  the  Probate  Court  of 
Hamilton  County,  Ohio,  this  day  made  in 
the  matter  of  the  estate  of  Jacob  R.  Stewart 
deceased,  No.  49142  of  said  court  I  hereby 
released  the  above  named  Lewis  N.  Gatch 
from  any  further  obligation  to  said  estate  by 
reason  of  the  within  contract  John  W.  Her- 
ron.  Admr.,  T.  R.  Stewart."  At  the  same 
time  W.  T.  S.  Johnson,  George  F.  Stewart, 
and  Lewis  N.  Gatch  Indorsed  upon  said  con- 
tract the  following:  "In  consideration  of  one 
dollar  and  the  mutual  agreements  of  the  un- 
dersigned, Lewis  N.  Gatch  does  hereby  as- 
sign, without  recourse,  to  W.  T.  S.  Johnson 
and  George  F.  Stewart  all  his  right  title 
and  interest  in  and  to  the  within  contract 
and  the  860  shares  of  stock  of  the  Bradford 
Machine  Tool  Company  to  which  it  relates. 
Said  Johnson  and  Stewart  hereby  accept  said 
assignment  and  assume  any  obligation  which 
may  have  been  imposed  upon  said  Gatch  by 
said  contract  The  above  is  done  upon  the 
written  consent  (dated  Feb.  11,  1902),  of  Car- 
rie E.  Stewart  widow  of  the  within  named 
J.  R.  Stewart;  George  F.  Stewart  Gertrude 
Titus  and  Mary  Haselton,  his  children,  and 
John  W.  Herron,  administrator  of  his  estate. 
Done  at  Cincinnati,  Ohio,  this  3d  day  of 
March,  1902.  Lewis  N.  Gatch,  George  F. 
Stewart,  W.  T.  S.  Johnson." 

In  the  probate  court  the  cause  was  heard 
and  submitted  upon  an  agreed  statement  of 
facts,  which  is  fully  set  out  in  the  record. 
Upon  this  hearing  the  probate  court  found 
and  adjudged  that  the  original  contract 
made  and  entered  into  between  Jacob  R. 
Stewart  and  George  F.  Stewart  W.  T.  S. 
Johnson,  and  Lewis  N.  Gatch,  because  of 
uncertainty  and  indeflniteness  as  to  the 
time  of  its  performance,  was  voidable  by 
the  administrator;  and  instructed  him  that 
he  bad  full  right  to  terminate  the  same,  but 
the  court  allowed  to  said  George  F.  Stewart 
and  W.  T.  S.  Johnson  so  much  of  said  stock 
as  had  been  paid  for  by  them ;  and  gave  them 
a  60-day  option  on  the  balance,  at  par,  with 
6  months'  time  in  which  to  pay  for  the  same, 
after  the  exercise  of  such  option.  Upon  an 
appeal  to  the  court  of  common  pleas  in 
which  all  the  parties  united,  the  court  held 
that  the  contract,  as  modified  by  the  writing 
of  February  10.  1900,  was  a  good  and  valid 
contract  of  mutual  obligation,  by  the  terms 
of  which  Jacob  R.  Stewart  agreed  to  sell,  and 
George  F.  Stewart,  W.  T.  S.  Johnson,  and 
Lewis  N.  Gatch  agreed  to  buy  and  pay  for  it 
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at  Its  par  value  In  money,  360  shares  of  the 
capital  stock  of  the  Bradford  Machine  Tool 
Company.  From  this  judgment  the  admin- 
istrator and  the  objecting  distributees  of 
the  estate  of  Jacob  R.  Stewart  prosecuted 
error  to  the  circuit  court,  where  the  judgment 
of  the  court  of  common  pleas  was  modified. 
The  circuit  court  affirmed  as  to  two-thirds  of 
the  number  of  shares  of  stock  in  question, 
reversed  as  to  the  one-third,  and  entered 
judgment  accordingly.  Again,  none  of  the 
parties  were  satisfied  with  this  judgment, 
and  in  consequence  all  are  now  seeking  relief 
therefrom  in  this  court.  The  plaintiffs  In 
error  are  here,  asking  that  the  judgment 
of  the  court  of  common  pleas,  holding  the 
contract  valid,  be  reinstated  and  affirmed 
without  modification.  The  defendants  In  er- 
ror, by  cross-petition,  ask  that  said  contract 
be  declared  wholly  void. 

Maxwell  &  Ramsey,  for  plaintiff  In  error. 
W.  C.  Herron,  for  Herron,  administrator. 
John  W.  Warrington,  for  defendants  in  error. 

CREW,  J.  (after  stating  the  facts  as  above). 
The  rights  of  the  respective  claimants  to  the 
360  shares  of  stock  involved  in  the  present 
controversy  must,  as  Is  apparent  from  the 
above  statement  of  facts,  be  ascertained  and 
determined  from  a  consideration  of  whether 
or  not  the  agreement  of  September  23,  1899, 
was,  and  is,  a  valid  contract  of  mutual  obli- 
gation binding  upon  all  the  parties  thereto. 
It  is  claimed  by  defendant  in  error  that  this 
agreement  is  void  and  of  no  effect,  because, 
as  they  insist,  It  is  wholly  uncertain  and  Il- 
lusory In  its  nature,  and  is  without  mutuality 
or  consideration.  Referring  to  the  writing 
itself,  we  find  in  the  initial  paragraph  there- 
of this  language:  "J.  R.  Stewart  agrees  to 
sell  360  shares  of  the  capital  stock  of  the 
Bradford  Mill  Company  to  W.  T.  S.  Johnson, 
George  P.  Stewart  and  Lewis  N.  Gatch,  and 
said  W.  T.  S.  Johnson,  George  P.  Stewart 
and  Lewis  N.  Gatch  agree  to  buy  the  same 
in  equal  proportions,  on  the  following  terms 
and  conditions,  viz."  Here  we  have,  perti- 
nently and  plainly  expressed,  mutual  and  con- 
current engagements,  equally  obligatory  upon 
the  respective  promisors — upon  the  one  to 
sell,  and  upon  the  others  to  purchase,  the  360 
shares  of  stock  upon  such  terms  as  are  in 
said  Instrument  expressed,  and  such  as  are 
necessarily  Implied  therefrom.  It  Is  then 
further  In  said  writing  stipulated  and  agreed 
that  "the  purchase  price  of  said  stock  shall  be 
its  par  value  of  one  hundred  dollars  ($100.00) 
per  share."  Thus  we  find  in  the  language 
and  terms  of  the  instrument  itself  absolute 
certainty  as  to  parties,  subject-matter,  and 
consideration — every  element  necessary  to  a 
complete  and  valid  contract  of  purchase  and 
sale — and,  If  the  foregoing  were  the  only  pro- 
visions of  said  Instrument,  It  could  not  be 
doubted  but  that  the  contract  as  thus  express- 
ed would  be  one  of  binding  obligation  upon 
all  the  parties  thereto.  But  we  are  told  by 
counsel  for  defendants  In  error  that,  by  force 


of  the  provisions  of  the  third  clause  of  said 
instrument,  the  vendor,  J.  R.  Stewart,  Is 
wholly  deprived  of  the  right  to  demand  or 
exact  payment  for  said  360  shares  of  stock 
from  the  purchasers  thereof  in  any  manner 
other  than  by  application  to  the  purchase 
price  of  future  dividends  on  the  stock  itself: 
and  that  the  effect  of  this  Is  to  destroy  and 
extinguish  any  previously  expressed  personal 
obligation  on  the  part  of  said  purchasers,  and 
to  convert  what  would  otherwise  be  a  valid 
contract  of  mutual  and  binding  obligation  in- 
to a  mere  unilateral  agreement  without  con- 
sideration. The  language  of  this  clause  is  as 
follows:  "(3)  All  dividends  declared  on  said 
stock  shall  be  paid  .to  said  J.  R.  Stewart, 
until  it  is  paid  In  full.  Enough  of  said  divi- 
dends shall  be  retained  by  him  to  make  four 
per  cent  on  the  balance  of  said  purchase  price 
unpaid  at  the  time  said  dividends  are  respec- 
tively declared,  and  the  balance  thereof  ap- 
plied by  him  on  said  purchase  price ;  and  as 
soon  as  said  stock  is  fully  paid  for  either 
through  dividends  or  otherwise.  It  shall  be 
delivered  to  said  purchasers.  In  case  the  div- 
idend declared  any  year  shall  be  less  than 
four  per  cent,  no  interest  shall  run  on  said 
purchase  price  in  excess  of  the  dividend  de- 
clared, and  If  none  be  declared  there  shall 
be  no  Interest."  It  will  be  observed  that  the 
language  of  the  clause  is  not  that  payment 
of  the  purchase  price  shall  be  made,  or  may 
be  exacted,  only  out  of  dividends  declared, 
but  that:  "All  dividends  declared  on  said 
stock  shall  be  paid  to  said  J.  R.  Stewart  until 
it  [the  purchase  price]  is  paid  in  full."  In 
other  words,  the  mode  of  payment  prescribed 
is  not  exclusively  from  dividends  on  the  stock 
itself,  neither  is  payment  conditioned  whol- 
ly, or  finally,  upon  the  alternative  that  divi- 
dends shall  be  declared,  but  tbe  only  require- 
ment is  that  all  dividends  declared  shall  be 
applied  In  payment  of  the  purchase  price. 
This  stipulation  or  requirement  is  in  no  wise 
necessarily  inconsistent  with,  nor  does  it  in 
any  manner  Impair,  avoid  or  extinguish,  the 
obligation  theretofore  Imposed  upon  the  pur- 
chasers by  their  express  words  of  formal 
agreement  to  purchase.  "That  which  is  made 
certain  in  one  part  of  a  written  Instrument 
cannot  be  overcome  or  changed  by  words  In 
another  part,  unless  such  other  words  are  of 
equal  or  greater  certainty."  Brown  et  al.  v. 
Fowler  et  al.,  65  Ohio  St  609,  63  N.  E.  76. 
In  Ashland  Mutual  Fire  Insurance  Co.  v. 
Houslnger  &  Norton,  10  Ohio  St  10,  this  court 
had  under  consideration  and  review  a  policy 
of  fire  Insurance,  one  clause  of  which  pro- 
vided for  the  payment  of  all  losses  or  dam- 
ages not  exceeding  the  sum  Insured.  There 
was  a  subsequent  clause  in  said  policy  which 
the  company  claimed  limited  its  obligation 
to  two-thirds  of  the  loss  actually  sustained. 
In  construing  said  policy,  this  court  said:  "In 
the  first  sentence  or  provision  the  company 
undertakes  unconditionally  to  pay  all  losses 
or  damages  not  exceeding  the  sum  insured: 
and  the  only  way  of  avoiding  Its  obligation  is 
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to  show  that  the  promise  thus  clearly  and  un- 
conditionally expressed  Is  retracted  or  varied 
in  the  succeeding  sentence.  But  It  is  a  rule 
to  so  construe  an  instrument,  if  practicable, 
that  the  whole  may  stand.  *Ut  res  ruagls 
valeat,  quam  pereat.'  Nothing  but  a  clear 
and  unambiguous  expression  in  the  latter 
sentence,  amounting  to  a  necessity  for  it, 
could  justify  our  regarding  the  subsequent 
provision  in  a  contract  as  utterly  inconsistent 
with  the  preceding  provision." 

But  It  is  said  that  by  the  provisions  of  the 
fourth  clause  of  said  instrument  the  parties 
have  themselves  clearly  evinced  their  under- 
standing and  intent  that  the  dividends  on  the 
stock  should  be  the  only  method  of  payment 
that  could  be  exacted,  and  that  the  plain  pur- 
pose of  this  clause  was,  and  is,  to  exempt 
the  purchasers  from  any  liability  to  pay  out 
of  their  own  money  or  means,  except  upon 
their  "desire"  or  "option"  so  to  do.  The 
clause  reads  as  follows:   "Should  said  pur- 
chasers desire  to  make  payments  on  said  pur- 
chase price  in  addition  to  the  dividends  from 
time  to  time  declared  on  said  stock,  they  shall 
have  the  option  of  doing  so."   While  it  is 
obviously  true  that  the  option  thus  extended 
to  make  payments  from  time  to  time  in  ad- 
dition to  the  dividends  declared  neither 
creates  nor  Imposes  an  obligation  upon  the 
purchasers  to  make  such  additional  payments, 
yet  it  is  equally  true  that  the  giving  of  the 
option  does  not  operate  to  discharge  and  re- 
lease the  purchasers  from  such  obligation  and 
liability  as  they  assumed  under  and  by  virtue 
of  their  express  agreement  to  purchase  the 
300  shares  of  stock,  which  J.  R.  Stewart,  in 
terms,  concurrently  promised  and  agreed  to 
sell  them. 

Among  the  considerations  recognized  in 
law  as  sufficient  to  support  a  contract  is  that 
of  mutual  promises,  or,  as  it  is  sometimes  ex- 
pressed, a  promise  for  a  promise.  In  our  ev- 
eryday business  relations,  many  of  our  most 
familiar  and  common  contracts  depend  for 
their  validity  upon  the  application  of  this 
principle  And  the  doctrine  is  very  general- 
ly, If  not  universally,  recognized  that,  where 
there  is  mutuality  of  engagement  so  that 
each  party  has  the  right  at  once  to  hold  the 
other  to  a  positive  agreement,  a  sufficient 
consideration  is  provided  and  the  contract  Is 
binding  upon  each.  What,  then,  considering 
all  its  terms  and  provisions,  is  the  proper 
construction,  and  legal  efTect  of  this  writing 
of  September  23,  1899,  modified  by  the  in- 
dorsement of  February  10th,  1900?  It  Is 
claimed  that  Inasmuch  as  this  writing  con- 
tains neither  express  engagement  to  pay  the 
purchase  price  of  $30,000,  nor  fixes  definite- 
ly the  time  within  which  the  agreement  shall 
be  performed  and  said  purchase  price  be  ful- 
ly paid,  therefore  It  Is  wholly  uncertain  and 
illusory  in  its  nature,  and  should  not  be  en- 
forced. As  to  the  first  of  these  propositions, 
it  is  enough  to  say  that  the  agreement  of 
George  T.  Stewart,  W.  T.  S.  Johnson,  and 
Lewis  N.  Gatch  to  purchase  the  360  shares  of 


stock  of  the  Bradford  Mill  Company  neces- 
sarily Implies  a  promise  on  their  part  to  pay 
for  it.  Railroad  Co.  v.  Brown.  20  Ohio  St. 
223.  As  to  the  suggestion  that  time  of  per- 
formance is  not  therein  specified,  the  rule  Is 
well  settled  that,  where  no  time  for  perform- 
ance is  fixed  by  the  contract  itself,  the  law 
Implies  that  performance  is  to  take  place 
within  a  reasonable  time,  and  that  the  par- 
ties so  Intended  and  agreed.  Lewis  v.  Tip- 
ton, 10  Ohio  St.  88,  75  Am.  Dec.  498;  Curtiss 
v.  City  of  Waterloo,  38  Iowa,  206 :  Griffin  v. 
Ogletree,  114  Ala.  343,  21  South.  488;  Wright 
v.  Maxwell,  9  Ind.  192.  The  written  agree- 
ment here  In  question  definitely  fixes  the 
amount  to  be  paid,  and  refers  to  it  through- 
out as  the  "purchase  price."  Immediately 
upon  the  execution  of  this  writing  the  pur- 
chasers were  entitled  to  receive,  and  did  re- 
ceive, the  full  beneficial  Interest  in  the  360 
shares  of  stock,  and  the  same  were  there- 
after voted  In  accordance  with  their  wishes 
and  directions;  and  the  dividends  thereon, 
amounting  to  several  thousand  dollars,  were 
applied  as  a  credit  on  the  purchase  price  of 
said  stock.  We  must  presume  that  the  par- 
ties thereto  intended  this  instrument  to  have 
some  operation,  and  it  would  seem  but  rea- 
sonable that,  if  as  claimed,  only  a  gift  of 
the  stock  was  intended,  that  then  naturally 
and  necessarily,  the  Instrument  and  transac- 
tion would  have  assumed  a  very  different 
form.  To  adopt  the  construction  contended 
for  by  defendants  in  error  would  be  to  im- 
port Into  the  written  contract  of  the  parties 
a  condition  nowhere  found  or  expressed  In 
the  instrument  Itself,  viz.,  that,  if  dividends 
fail,  payment .  of  the  purchase  price  would 
not  be  exacted — and  to  thus,  by  judicial  con- 
struction, render  the  instrument  frivolous 
and  ineffectual,  and  defeat  rather  than  sus- 
tain It.  But  the  rule  Is  elementary  that  if 
the  language  of  a  contract  is  susceptible  of 
two  constructions,  one  of  which  will  render 
it  valid  and  give  effect  to  the  obligation  of 
the  parties,  and  the  other  will  render  It  In- 
valid and  ineffectual,  the  former  construc- 
tion must  be  adopted.  Applying  the  fore- 
going principles  and  rules  of  construction  to 
the  contract  now  under  review  necessarily 
leads  to  the  conclusion  that  this  contract  is 
not  wanting  either  in  consideration  or  mutu- 
ality of  obligation,  and  that  it  is  therefore 
binding  and  obligatory  upon  the  parties,  and 
Imposes  upon  the -purchasers  the  obligation 
to  pay  the  full  purchase  price  of  $36,000, 
"through  dividends  or  otherwise,"  but  in 
terms  allows  them  a  reasonable  time  within 
which  to  realize  this  amount  from  dividends 
that  may  be  declared.  The  following  au- 
thorities, with  more  or  less  direction,  bear 
upon  the  propositions  above  considered: 
Lewis  v.  Tipton,  10  Ohio  St  88,  75  Am.  Dec. 
498;  Railroad  Co.  v.  Brown,  26  Ohio  St.  223 ; 
Palmer  v.  Hummer.  10  Kan.  464,  15  Am.  Rep. 
352 ;  Fisher  v.  Hopkins,  4  Wyo.  379,  34  Pac. 
899;  Carter  White  Lead  Co.  v.  Klnlin,  47 
Neb.  40V,  416,  66  N.  W.  536;  Minneapolis 
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Mill  Co.  r.  Goodnow,  40  Minn.  497,  42  N.  W. 
356,  4  L.  R.  A.  202;  Scott  v.  Lord  Ebury,  2 
L.  R.  C.  P.  255;  Nunez  v.  Dautel,  19  Wall. 
(U.  S.)  560,  22  L.  Ed.  161 ;  Brown  v.  Rounsa- 
vell,  78  111.  589;  McCartney  et  al.  v.  Glass- 
ford,  1  Wash.  St  579,  20  Pac  423 ;  DeRutte 
et  aL  t.  Muldrow  et  al.,  16  Cal.  505. 

In  view  of  the  conclusion  above  reached, 
It  is  unnecessary  to  consider  whether  the 
fifth  clause  of  said  contract  provides  a  valu- 
able and  sufficient  consideration,  independent 
of  the  purchase  price  agreed  to  be  paid,  or 
the  effect,  if  any,  on  the  rights  of  the  parties, 
of  alleged  part  performance  by  the  purchas- 
ers. In  the  lifetime  of  said  Jacob  R.  Stewart. 

The  further  claim  is  made  In  this  case  by 
counsel  for  defendants  In  error  that  said  con- 
tract, if  mutually  binding  upon  the  parties 
thereto,  is  nevertheless  wholly  Incapable  of 
performance  by  the  administrator.  We  are 
of  opinion,  however,  that  as  performance  on 
his  part  would  only  require  of  the  adminis- 
trator that  he  receive  and  credit  upon  said 
contract  the  amounts  paid  upon  the  purchase 
price,  through  dividends  or  otherwise,  and 
when  fully  paid  that  he  transfer  and  deliver 
said  stock  to  the  persons  entitled  thereto, 
that  no  legal  obstacle  exists  to  prevent  his 
full  and  complete  performance  of  said  con- 
tract In  the  due  course  of  administration. 

The  Judgment  of  the  circuit  court  will  be 
reversed,  and  the  judgment  of  the  court  of 
common  pleas  will  be  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  SUMMERS, 
and  DAVIS,  JJ.,  concur. 


(77  Ohio  St.  90) 

BRYANT  v.  AMERICAN  BONDING  CO. 
(Supreme  Court  of  Ohio.    Nov.  19,  1907.) 

1.  Insurance— Indemnity  Bond  —  Liability 
foe  Premium. 

A  bond  procured  by  a  state  officer  to  be  Is- 
sued by  a  bonding  company  to  the  state  guar- 
anteeing the  faithful  performance  of  duty  by 
6uch  officer,  which  is  in  terms  indefinite  as  to 
duration,  will,  in  the  absence  of  any  stipulation 
to  the  contrary,  be  regarded  as  remaining  in 
force  during  the  incumbency  of  such  officer  on 
his  present  term,  and,  where  the  consideration 
for  such  bond  moving  from  the  officer  to  the 
company  is  the  payment  in  advance  by  the  of- 
ficer of  a  specified  .annual  premium,  he  will  be 
liable  to  the  company  for  such  payment  during 
the  term  for  which  the  company  is  liable  to  the 
state  on  the  bond. 

2.  Same. 

But  where,  in  a  trial  to  recover  against  the 
officer  for  an  annual  premium,  the  application 
Is  introduced  in  evidence  by  the  company  as  con- 
stituting in  part  its  right  of  recovery,  that  in- 
strument becomes  a  part  of  the  bond,  and,  if  its 
language,  taken  in  connection  with  that  of  the 
bond,  imports  that  the  bond  is  to  run  indefinite- 
ly, one  year  at  a  time,  providing  payment  of  the 
annual  premium  is  made,  the  contract  will  be 
treated  as  continuing  only  upon  the  condition 
of  mutual  assent  by  the  parties,  and,  if  such  as- 
sent is  not  had,  the  officer  will  not  be  liable  to 
the  company  in  such  action. 

3.  Same— Refusal  to  Renew. 

Because  of  the  refusal  by  the  officer  to  as- 
sent to  a  renewal  and  his  refusal  to  pay  an  an- 
nual premium,  the  obligation  of  the  company 


under  the  bond  to  the  state  for  future  conduct 

of  the  officer  does  not  attach. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  American  Bonding  Company 
against  Edward  S.  Bryant.  Judgment  for 
defendant  was  reversed  by  the  circuit  court, 
and  he  brings  error.  Reversed. 

The  controversy  originated  In  a  suit  before 
a  Justice  of  the  peace.  In  its  bill  of  particu- 
lars the  plaintiff  below,  the  American  Bond- 
ing Company,  of  Baltimore,  Md.,  alleged  its 
corporate  capacity  and  Its  authority  to  trans- 
act business  in  Ohio.  It  further  alleged  that 
June  16,  1908,  the  defendant,  Edward  S.  Bry- 
ant, as  colonel  of  the  Second  Regiment  Ohio 
National  Guards,  made  application  to  the 
plaintiff  for  a  bond  in  the  sum  of  $4,000,  to 
run  indefinitely,  for  an  annual  premium  of 
$12,  that  defendant  paid  the  first  annual  pre- 
mium, and  that  at  the  end  of  one  year  an  an- 
nual premium  became  due  on  said  bond  and 
application,  which  defendant  has  refused  to 
pay,  and  asking  judgment  for  the  same  and 
costs.  By  answer  the  defendant  admitted  the 
corporate  capacity  and  right  to  do  business  in 
Ohio  of  the  plaintiff,  admitted  the  making  of 
the  application  and  the  issuing  of  the  bond, 
and  denied  that  the  bond  might  be  renewed 
and  continued  except  upon  mutual  agreement 
between  plaintiff  and  defendant,  admitted 
that  he  paid  the  annual  premium  for  the  year 
ending  June  16,  1904,  and  alleged  that  prior 
to  the  above  date  he  notified  the  plaintiff 
that  he  did  not  desire  a  renewal  and  did  not 
agree  to  such  renewal  or  continuance  of  the 
bond  after  that  date.  The  justice  found  for 
the  defendant.  Motion  for  a  new  trial  was 
overruled  and  a  bill  of  exceptions  taken.  On 
error  to  the  common  pleas  by  the  company 
the  judgment  was  affirmed.  These  judg- 
ments were  reversed  by  the  circuit  court; 
that  court  holding  that  the  justice  erred  in 
overruling  the  motion  for  a  new  trial.  De- 
fendant below  brings  error.  Further  facta* 
bearing  upon  the  issues,  will  be  found  stated 
in  the  opinion. 

Wade  H.  Ellis,  Atty.  Gen„  W.  H.  Miller, 
C.  R.  Painter,  and  George  H.  Jones,  for 
plaintiff  in  error.  Earl  D.  Bloom  and  Ed- 
ward Beverstock,  for  defendant  In  error. 

SPEAR,  J.  (after  stating  the  facta  as 
above).  By  the  bill  of  exceptions  It  appears 
that  at  the  trial  the  plaintiff  Introduced  la 
evidence  the  application  and  the  bond.  It 
was  thereupon  admitted  by  the  parties  that 
prior  to  June  16,  1904,  defendant  notified  the 
company  that  he  did  not  desire  a  renewal  of 
the  bond;  that  the  defendant  was  and  still 
is  colonel  of  the  Second  Regiment,  Ohio  Na- 
tional Guards,  and  that  he  has  given  no  bond 
since  the  giving  of  the  bond  in  question;  that 
his  term  of  office  has  been  continuous,  and 
that  the  defendant  is  required  by  the  laws  of 
Ohio  to  give  bond  to  the  state  for  the  faith- 
ful performance  of  bis  duties.  No  other  or 
further  evidence  was  offered. 


Digitized  by  Google 


Ohio) 


BRYANT  v.  AMERICAN  BONDING  CO. 


9G1 


One  of  the  grounds  for  new  trial  was  that 
the  finding  and  judgment  of  the  Justice  was 
against  the  weight  of  the  evidence;  but  the 
record  presents  simply  a  question  of  law.  and 
no  duty  of  weighing  evidence  devolved  upon 
the  circuit  court.  Nor  are  we  here  called  up- 
on to  give  construction  to  the  statute  of  the 
state  with  reference  to  the  duties  of  a  colonel 
of  an  Ohio  regiment  with  respect  to  the  prop- 
erty of  the  state,  or  otherwise,  or  his  duty 
with  respect  to  the  giving  of  a  bond  of  the 
character  here  shown;  the  admission  of  the 
record  being  that  such  officer  was,  by  the 
laws  of  the  state,  required  to  give  bond  for 
the  faithful  performance  of  his  duties,  and 
no  further  reference  to  the  statute  Is  here 
necessary,  except  to  say  that  the  claim  is 
made  by  plaintiff  in  error  that  the  statute 
does  not  give  to  the  colonel  of  a  regiment  the 
custody  or  control  of  the  property  of  the  state 
enumerated  in  the  bond,  nor  of  the  public 
funds  therein  mentioned,  and  that  the  bond 
in  these  respects  was  prepared  under  a  mis- 
apprehension of  the  company's  real  liability 
with  respect  to  the  official  conduct  and  re- 
sponsibility of  the  officer;  and,  while  the 
statute  requires  some  sort  of  a  bond  of  the 
colonel  of  a  regiment,  it  does  not  require  the 
character  of  bond  imposed  by  the  company 
on  the  officer  in  this  instance.  Because  of 
this  error,  it  is  insisted  the  premium  requir- 
ed is  far  in  excess  of  an  amount  adequate  to 
insure  the  actual  risk  incurred;  and  this  fact 
may  account  for  the  officer's  disinclination  to 
renew  the  bond. 

The  question  presented,  therefore,  is: 
What  is  the  legal  effect  of  the  bond,  taken  in 
connection  with  the  application,  each  paper 
being  an  essential  part  of  the  transaction  be- 
tween the  parties?  Both  having  been  intro- 
duced In  evidence  by  the  company,  we  are 
relieved  of  consideration  of  the  query,  which 
might  otherwise  arise,  whether  or  not  the 
application  is  part  of  the  bond,  for  the  act 
of  the  company  In  basing  its  right  of  recovery 
in  part  upon  that  instrument  Incorporates 
It  for  all  the  purposes  of  the  case.  As  terse- 
ly stated  by  counsel  for  the  defendant  in 
error,  the  concrete  question  is:  Is  the  plain- 
tiff in  error  liable  to  pay  a  premium  at  the 
end  of  the  first  year,  if  he  continues  in  of- 
fice and  gives  no  other  bond,  or  Is  he  ab- 
solved from  such  payment  on  giving  notice, 
before  the  expiration  of  the  year,  that  he 
does  not  desire  a  renewal  of  the  bond?  The 
justice  and  the  common  pleas  answered  that 
lie  was  not  so  liable.  The  circuit  court  an- 
swered that  he  was.  The  contention  of  coun- 
sel in  support  of  the  judgment  of  the  circuit 
court  is,  in  brief,  that  this,  being  a  surety 
bond  guaranteeing  the  faithful  discharge  of 
Ills  duties  by  an  officer,  of  necessity  must  be 
coextensive  with  the  duration  of  such  office. 
Hence,  as  Col.  Bryant  has  been,  and  still  re- 
mains, such  officer,  the  company  is  bound  to 
the  state  to  make  good  Its  guarantee,  and 
tills  continuing  obligation  implies  necessarily 
trie  yearly  payment  of  the  premium  by  the 
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officer ;  otherwise,  the  company  would  be  sub- 
ject to  loss  without  corresponding  considera- 
tion or  benefit  accruing  to  It.  As  a  propo- 
sition at  large,  this  statement  will  be  assent- 
ed to,  because  If  the  contract,  when  properly 
construed,  Imposes  a  continuing  liability,  the 
duty  to  pay  premiums  would  seem  to  follow. 
But  the  question  remains:  What  is  the  prop- 
er construction  of  this  contract?  And  first 
what  is  the  nature  of  the  contract?  Is  It  one 
simply  of  suretyship,  one  of  those  known  as 
voluntary  contracts,  or  is  it  rather  one  of 
the  class  issued  for  a  money  consideration, 
and  because  of  a  desire  for  pecuniary  gain? 
If  the  former,  then  it  is  one  wherein  the 
surety  is  regarded  as  a  favorite  of  the  law, 
and  all  doubtful  questions  to  be  resolved  In 
his  favor.  If  the  latter,  then  he  is  regard- 
ed as  an  insurer,  whose  contract,  being  drawn 
by  the  surety  himself,  and  for  a  money  con- 
sideration, is,  if  ambiguity  exists  in  the  lan- 
guage, to  be  resolved  most  strongly  against 
the  surety.  Supreme  Catholic  Knights  of 
America  v.  Fidelity  &  Casualty  Co.,  63  Fed. 
48,  11  O.  C.  A.  96;  Mechanics'  Savings  Bank 
&  Trust  Co.  v.  Guarantee  Co.  (O.  C.)  68  Fed. 
459;  Cowles  v.  U.  S.  Fidelity  &  Guaranty 
Co.,  32  Wash.  120,  72  Pac.  1032,  98  Am.  St. 
Rep.  838.  Manifestly  the  simple  fact  that  a 
premium  is  paid  by  the  officer  establishes  be- 
yond question  that  the  contract  does  not  be- 
long to  the  former  class. 

Coming  now  to  an  examination  of  the  con- 
tract— the  application  for  the  bond  and  the 
bond  Itself — we  find  that  the  applicant,  in 
consideration  of  the  issuing  of  the  bond, 
agrees  to  pay  the  company  an  annual  premi- 
um in  advance  of  $12  and  $3  (though  why 
the  latter  sum  is  named  does  not  appear),  and 
binds  himself,  his  heirs,  eta,  to  indemnify 
the  company  against  all  loss,  etc,  resulting 
from  his  default,  etc.,  which  the  company 
may  sustain  by  reason  of  having  executed 
said  bond,  or  any  renewal  or  continuation 
thereof.  The  application  contains  this  fur- 
ther significant  clause.  To  the  question  to  be 
answered  by  the  applicant  respecting  the 
duration  of  the  bond,  "How  long  to  run?" 
the  answer  is,  "Indefinitely,  one  year  at  a 
time,  renewed."  And  the  character  of  the 
risk,  as  given  In  the  application,  is:  "Faith- 
fully discharge  duties  of  office  of  colonel  of 
2d  Infantry,  O.  N.  G."  No  other  clause  of 
the  application  in  any  way  qualifies  these 
statements.  The  bond  is  as  follows:  "Know 
all  men  by  these  presents:  That  we,  Edward 
S.  Bryant,  as  principal,  and  the  American 
Bonding  Company,  of  Baltimore,  as  sureties, 
are  held  and  firmly  bound  unto  the  state  of 
Ohio,  in  the  penal  sum  of  four  thousand  dol- 
lars ($4,000.00),  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  jointly  and 
'  severally  bind  ourselves,  our  heirs,  executors 
and  administrators  firmly  by  these  presents. 
Sealed  with  our  seals,  and  dated  this  lGtb 
day  of  June,  1903.  The  condition  of  the 
above  obligation  is  such,  that,  whereas,  the 
said  Edward  S.  Bryant,  who  is  commandant 
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of  2d  Infantry,  Ohio  National  Guard,  has, 
as  commandant  of  said  regiment,  been  In- 
trusted with  property  of  the  State  of  Ohio, 
Including  air  ordnance  stores,  clothing,  camp 
and  garrison  equipage,  in  possession  of  said 
organization,  together  with  public  funds  com- 
ing into  his  bands  as  such  officer,  and  for 
such  state  property  and  funds  as  may  here- 
after be  issued  or  placed  in  his  charge  as 
said  commanding  officer:  Now,  If  the  said 
property  or  public  funds,  or  either,  shall  be 
delivered  to  the  said  Edward  S.  Bryant,  and 
the  same  shall  be  safely  kept  and  at  all  times 
in  readiness  for  Immediate  use,  in  a  place 
appropriate  for  that  purpose,  and  no  part  of 
the  said  public  property  permitted  to  be 
used  or  taken  from  such  place  of  deposit  for 
any  other  purpose  than  for  the  use  and  bene- 
fit of  such  organization  or  other  lawful  pub- 
lic service;  and  If  said  property  and  funds 
shall  be  turned  over  to  his  successor  In  office 
(first  causing  new  bonds  to  be  executed  by 
his  successor,  to  the  acceptance  of  the  ad- 
jutant general),  or  shall  be  returned  to  the 
state  in  good  condition,  and  shall  at  all  times 
be  subject  to  the  orders  of  the  Qovernor  of 
Ohio,  then  this  obligation  shall  be  void ;  oth- 
erwise to  be  and  remain  In  full  force  and 
virtue  in  law.  Edward  S.  Bryant  [Seal.] 
American  Bonding  Company  of  Baltimore. 
[Seal.]" 

The  bond  was  deposited  with  the  Adjutant 
General  of  the  state. 

It  will  be  noted  that  there  is  no  definite 
term  stated  for  the  duration  or  life  of  the 
obligation.  That  feature  Is  left  entirely  to 
Inference.  It  therefore  cannot  be  determined 
in  this  case,  except  by  reference  to  the  ap- 
plication. There  are  three  parties  to  the  con- 
tract—the applicant,  called  in  legal  parlance 
the  "risk,"  the  state,  and  the  company.  The 
consideration  moving  to  the  company  from 
the  "risk"  Is  the  annual  premium  to  be  paid. 
The  basis  of  the  right  of  the  state  under  the 
contract  might  rest  upon  the  principle  of  a 
contract  made  for  its  benefit  by  another, 
which  It  has  accepted;  but  It  can  also  rest 
upon  the  further  consideration  of  the  employ- 
ment by  it  of  the  officer,  such  employment 
giving  also  to  the  state  .the  control  of  the 
conduct  of  the  officer.  The  state,  under  these 
facts,  being  a  party  to  the  contract,  reaping 
advantage  from  It,  should  be  held  to  have  had 
knowledge  of  the  entire  contract,  and  to  have 
accepted  the  indemnity  subject  to  any  Infirm- 
ities attaching  to  the  transaction.  In  other 
words,  it  would  take  cum  onere.  Then  what 
follows?  The  applicant,  the  "risk,"  could 
not  be  heard  to  claim  that  the  bond  would 
remain  in  force  after  his  refusal  to  pay  the 
premium,  and  It  is  difficult  to  see  how  the 
beneficiary,  the  state,  could  successfully  make 
that  claim.  One  thing  Is  certain:  The  con- 
tract is,  as  to  duration,  at  least  ambiguous. 
The  bond  contains  no  express  declaration  on 
the  subject,  and  the  application,  as  hereinbe- 
fore recited,  justifies  the  understanding  by 
the  applicant  that  Its  continuance  depended 


upon  a  renewal  at  the  end  of  the  year  by  the 
payment  of  the  annual  premium;  and  it  is 
hardly  conceivable  that  the  company,  when 
it  accepted  the  application  and  issued  the 
bond,  in  good  faith  supposed  that  it  was  to 
be  bound  during  all  the  years  that  the  officer 
might  serve  as  colonel,  when  at  the  same  time 
the  annual  premiums,  the  basis  of  its  con- 
tract, were  not  being  paid,  and  that  Its  only 
recourse  would  be  to  resort  to  an  action  to 
recover.  The  contract  is  silent  as  to  the  par- 
ty who  may  exercise  the  option  to  continue 
or  terminate  the  contract ;  but  clearly,  If  such 
right  belongs  with  anyone,  it  must  belong  to 
the  one  who  has  procured  the  contract  and 
is  obliged  to  pay  the  premiums. 

It  is  not  necessary  in  this  case  to  cany  the 
rule  respecting  insurance  contracts  as  far  as 
it  has  been  held  In  many  reported  cases.  It 
is  sufficient  to  apply  to  the  contract  the  mod- 
ified rule,  clearly  recognized  in  this  state,  viz.. 
that  where  clauses  of  such  a  contract  are  sus- 
ceptible of  two  interpretations,  which  seem 
equally  fair,  that  should  be  preferred  which 
is  least  favorable  to  the  company,  but,  like 
other  contracts,  they  should  receive  a  reason- 
able construction  in  order  to  carry  out  the 
presumed  intention  of  the  parties  as  express- 
ed by  the  language  used.  We  are  of  opinion, 
therefore,  that  a  bond  of  this  character,  in- 
definite as  to  duration,  will,  standing  alone, 
be  held  to  remain  in  force  during  the  incum- 
bency of  the  officer  on  his  present  term,  and 
the  officer  will  remain  liable  for  the  payment 
of  annual  premiums  so  long  as  liability  to 
the  state  on  the  bond  continues.  But  where 
the  application  has  been  made  a  part  of  the 
bond,  as  in  this  case,  and  its  language  taken 
In  connection  with  that  of  the  bond  imports 
that  while  the  bond  may  run  indefinitely,  but 
one  year  at  a  time,  and  continued  providing 
the  annual  premium  is  paid,  the  contract 
should  be  regarded  as  continuing  only  upon 
the  condition  of  mutual  assent,  and.  If  such 
assent  is  not  had,  the  officer  will  not  be  lia- 
ble for  the  premiums.  And,  further,  that 
in  case  the  officer  refuses  to  assent  to  a  con- 
tinuance of  the  contract  liability  for  future 
conduct  of  the  officer  does  not  attach. 

These  conclusions  require  that  the  judg- 
ment of  the  circuit  court  should  be  reversed, 
and  the  judgment  of  the  common  pleas  af- 
firmed. 

Reversed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  DAVIS,  JJ.,  concur. 

(77  Ohio  St.  130) 

WATTERSON  v.  HALLIDAY,  Auditor,  et  aL 

(Supreme  Court  of  Ohio.   Nov.  19.  1907.) 

Taxation— Exemptions— Parish  Houses. 

Parish  houses,  otherwise  known  as  (he  resi- 
dences of  the  priests  and  bishops  of  the  Roman 
Ca(holic  Church,  are  not  exempt  from  taxation 
and  legal  assessments,  by  virtue  of  section  2  of 
article  12  of  the  Constitution  of  Ohio,  nor  by  the 
provisions  of  section  2732.  Rev.  St.  1900,  al- 
though such  places  of  residence  are  used  by  the 
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priests  and  bishop  for  the  discharge  0f  many 
duties  of  a  religious  and  charitable  nnture.  which 
are  imposed  by  the  vows  of  their  ordination  and 
rules  of  the  church. 

TEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  45,  Taxation,  §  410.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Frauklln  County. 

Action  by  John  A.  Watterson  against  Hal- 
llday,  auditor,  and  Barron,  treasurer,  of  the 
county  of  Franklin.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

See  81  N.  E.  1198. 

On  the  16th  day  of  April,  1808,  John  A. 
Watterson  filed  his  petition  against  the 
above-named  defendants  in  error,  praying 
for  an  order  enjoining  the  collection  of  taxes 
and  assessments  levied  and  assessed  on  vari- 
ous parcels  of  real  estate  in  said  county, 
most  of  which  are  located  in  the  city  of 
Columbus.  In  his  petition  he  asserted  that 
the  legal  title  to  said  real  estate  was  be- 
ing held  by  him  as  Bishop  of  the  Roman 
Catholic  Church  in  and  for  the  diocese  of 
Columbus,  which  Includes  Franklin  and  oth- 
er counties,  and  which  title  he  held  In  his 
name  in  trust  for  the  sole  use  of  said  church; 
the  property  being  Its  places  of  public  re- 
ligious worship,  Its  public  parochial  schools, 
academies,  asylums,  cemeteries,  and  institu- 
tions of  purely  public  charity,  and  for  no 
other  purposes  whatsoever.  The  petition 
definitely  describes  each  piece  of  property 
and  the  uses  to  which  the  same  are  devoted, 
and  claims  that  each  of  said  parcels  is  ex- 
empt from  taxation  and  assessments  for 
street  and  other  public  Improvements.  The 
defendants  answered  Jointly,  setting  up  the 
grounds  on  which  they  relied  to  justify  the 
levying  and  collection  of  the  taxes  and  as- 
sessments charged  against  the  several  par- 
cels of  property.  The  answer  was  sub- 
sequently amended,  and  to  the  answer  a  re- 
ply and  amendments  thereto  were  filed,  so 
that  the  Issues  were  finally  made  up.  The 
case  was  heard  In  the  court  of  common 
pleas,  and  from  Its  decree  an  appeal  was  tak- 
en to  the  circuit  court,  where  the  cause  was 
heard  on  the  same  Issues,  supplemented  by 
certain  other  amendments.  During  the  long 
pendency  of  the  action,  the  successors  in 
office  of  the  original  defendants  were  made 
parties  defendant,  and  Bishop  James  J.  Hart- 
ley, now  bishop  of  the  Columbus  diocese, 
has  been  substituted  for  the  original  plaintiff 
in  the  action.  The  circuit  court  made  find- 
ings of  fact  and  announced  its  conclusions  of 
law,  and  granted  an  injunction  as  to  a  large 
part  of  the  real  estate,  on  the  ground  that 
it  was  exempt  from  taxation,  but  not  ex- 
empt from  assessment  for  certain  public 
improvements,  and  refused  an  injunction  as 
to  other  parcels  of  real  estate,  which  are 
called  the  houses  of  the  bishop  and  priests. 
The  findings  of  fact  bearing  on  this  class  of 
the  property  appear  In  the  opinion.  Error  is 
prosecuted  in  this  court  to  reverse  the  decree 
of  the  circuit  court  and  to  procure  a  judg- 


ment exempting  the  property  not  released  by 
the  decree. 

Luke  G.  Byrne,  Joseph  M.  Howard,  Led- 
yard  Lincoln,  and  E.  J.  Blandin,  for  plain- 
tiff In  error.  Henry  A.  Williams,  and  Karl 
T.  Webber,  for  defendants  In  error. 

PRICE,  J.  lafter  statlug  the  facts  as 
above).  After  this  case  had  been  submitted 
and  considered  on  the  elaborate  briefs  of 
counsel  of  record,  and  a  judgment  rendered, 
It  was  allowed  that  other  eminent  counsel, 
not  connected  with  such  briefs  for  the  plain- 
tiff in  error,  might  be  heard  orally  and  by 
brief  in  furtherance  of  his  claims  in  this 
proceeding.  These  additional  arguments 
have  been  made,  and  we  now  briefly  state 
our  views  of  the  long-contiuued  but  still 
important  controversy.  The  plaintiff  in  er- 
ror prevailed  in  the  lower  court  in  a  large 
measure,  and  the  defendants  have  filed  a 
cross-petition  in  error,  asking  a  reversal  of 
so  much  of  the  decree  of  the  circuit  court 
as  exempts  from  taxation  certain  pieces  of 
property  therein  pointed  out  As  a  result 
of  the  findings  and  decree  of  the  lower  court 
so  largely  In  favor  of  the  plaintiff  in  error, 
his  present  complaint  is  narrowed  to  the 
question  of  taxing  what  are  denominated 
"priests'  houses,"  or  commonly  known  as 
residences  of  the  priests.  All  the  oral  argu- 
ment centered  upon  this  question,  and  its 
decision  is  controlled  by  the  facts  as  found 
by  the  circuit  court;  for  we  are  not  required 
to  wade  through  the  great  mass  of  testimony 
in  order  to  arrive  at  a  conclusion  on  its 
weight  where  conflict  exists.  It  is  not  out 
of  place  here  to  say  In  advance  that  we  do 
not  regard  the  claim  of  plaintiff  in  error  as 
either  technical  or  frivolous,  for  the  cause 
he  represents  has  substantial  character  and 
legal  merit  worthy  of  the  careful  considera- 
tion we  have  given  it  Nor  is  the  idea  en- 
tertained by  this  court  that  the  great  Catho- 
lic Church  here  represented,  and  which  is 
always  loyally  submissive  to  the  lawful  au- 
thority of  the  state  and  nation,  Is  now  seek- 
ing to  evade  the  discbarge  of  a  legal  obliga- 
tion, if  that  obligation  Is  made  to  appear. 
The  earnestness  of  its  appeal  refutes  such 
a  view  of  the  case. 

The  diocese  of  Columbus,  like  the  others, 
Is  a  jurisdictional  division  of  the  Ron?au 
Catholic  Church,  and  is  presided  over  by  the 
bishop.  By  virtue  of  his  appointment  as 
such  bishop,  and  under  the  laws  governing 
such  church  in  the  state  of  Ohio,  all  the  prop- 
erty mentioned  In  the  petition  and  cross-pe- 
tition is  held  by  the  plaintiff  (the  Bishop)  in 
his  own  name,  in  trust  for  the  sole  uses  and 
purposes  of  said  Roman  Catholic  Church, 
such  as  its  places  of  public  religious  worship, 
its  public  parochial  schools,  academies,  its 
congregations  In  the  respective  parishes,  and 
Its  Institutions  of  purely  public  charity, 
and  its  public  Institutions  of  learning.  The 
diocese  Is  divided  Into  parishes,  which  are 
presided  over  by  a  pastor  appointed  by  the 
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bishop,  and  the  church  edifice,  schools, 
priests'  houses,  and  other  buildings  upon  the 
■church  property,  within  the  respective  par- 
ishes, belong  in  equity  to  the  respective  par- 
ishes. (See  second  finding  of  fact.)  It  has 
also  been  found,  in  general,  that  the  Roman 
Catholic  Church  is  an  institution  which  has 
for  its  chief  and  primary  object  and  purpose 
the  teaching  and  extending  of  its  recognized 
forms  of  religious  belief  and  worship  into 
all  parts  of  the  world,  and  that  it  was  found- 
ed to  continue  the  work  of  Christ  on  earth, 
and  "to  teach,  govern,  sanctify  and  save  all 
men"  (third  finding  of  fact);  also,  that 
charity  Is  included  in  all  its  teachings,  pur- 
poses, and  practices,  as  subordinate  to  its 
spiritual  teachings  and  purposes,  but  as  an 
essential  part  of  its  general  scheme  of  church 
work  (fourth  finding  of  fact);  also,  that  the 
public,  without  distinction  or  discrimination 
as  to  race,  condition,  creed,  or  otherwise,  are 
fully  admitted  to  all  the  churches  and  re- 
ligious services,  to  the  public  parochial 
schools,  academies,  asylums,  and  to  all  its 
other  charitable  institutions,  and  all  its 
churches,  schools,  academies,  educational  in- 
stitutions, asylums,  hospitals,  and  other  pure- 
ly public  charitable  institutions  and  socie- 
ties, and  the  benefits  derived  therefrom  are 
open  and  free,  and  available  to  all  persons 
upon  the  same  conditions,  irrespective  of 
creed,  race,  condition,  or  otherwise  (fifth  find- 
ing); also,  It  has  been  found  by  the  lower 
court  that  the  members  of  the  church  sup- 
port and  maintain  it  and  its  schools  and  be- 
nevolent, educational,  and  charitable  institu- 
tions by  their  voluntary  contributions,  and 
all  the  real  estate  in  controversy  was  donat- 
ed and  purchased  and  paid  for,  In  so  far  as 
the  purchase  price  has  been  paid,  by  the  vol- 
untary contributions  and  offerings  of  the 
members  of  said  church,  and  its  congrega- 
tions, and  by  others  Interested  in  the  re- 
ligious, educational,  and  charitable  purposes 
of  said  church  (sixth  finding).  The  only  pur- 
pose of  acquiring  and  holding  the  real  es- 
tate In  controversy  was  to  subserve  the  re- 
ligious, educational,  and  charitable  purposes 
of  the  said  church,  and  the  respective  con- 
gregations and  charitable  institutions,  and 
the  buildings  thereon,  are  permanent,  and 
intended  to  and  do  subserve  the  same  pur- 
pose: and  no  part  of  said  real  estate  or 
buildings  has  ever  been  leased  or  otherwise 
used  with  a  view  to  profit,  and  no  income, 
rent,  or  profits  whatever  is  or  has  ever  been 
derived  from  either  said  real  estate  or  the 
buildings  thereon  (seventh  finding).  The 
bishop  and  priests  are  celibates,  and,  under 
the  vows  of  their  ordination,  their  entire 
lives  are  devoted  to  teaching  and  preaching 
the  gospel,  administering  the  sacraments; 
to  works  of  purely  public  charity;  to  or- 
ganizing religious  congregations  and  benevo- 
lent, charitable,  and  temperance  societies; 
to  building  churches,  public  parochial  schools, 
isylums,  hospitals,  and  other  Institutions  of 
purely  public  charity,  and  sustaining  them 


(eighth  finding).    The  duties  of  the  priest 
are  multifarious.   He  administers  all  the  af- 
fairs of  the  church,  both  spiritual  and  tem- 
poral, and  has  charge  of  the  public  parochial 
schools,  societies,  hospitals,  and  charitable 
institutions  within  the  parish;  is  principal 
of  the  parochial  schools,  attends  them  daily, 
and  sometimes  teaches  in  them.   He  must  go 
to  the  church  edifice  every  morning  to  cel- 
ebrate mass,  and  there  administer  the  sacra- 
ments every  day,  and  sometimes  more  fre- 
quently.   He  must  conduct  services  in  the 
church  every  Sunday  and  on  holidays.  He 
must,  and  does,  respond  at  all  hours  of  the 
day  and  night  to  calls  from  sick  persons,  ir- 
respective of  creed,  and  those  in  distress,  or 
desiring  to  make  confessions,  the  latter  be- 
ing required  to  be  heard  in  the  church,  except 
occasionally  confessions  of  men.    He  solem- 
nizes the  marriage  rite,  and  conducts  religious 
exercises  at  baptism  and  burials  (ninth  find- 
ing).  The  priest  performs  many  of  his  du- 
ties at  his  place  of  residence,  known  as  the 
"priests'  houses."   He  there  keeps  the  books 
of  account  of  the  financial  transactions  of 
his  parish,  and  also  a  record  of  the  mar- 
riages, baptisms,  interments,  and  confirma- 
tions  The  priest's  house  is  used  as  a  place 
of  instruction  for  converts  and  for  children 
preparing  for  the  first  communion.  Some- 
times classes  of  school  children  are  taught 
there.   The  confessions  of  men  are  occasion- 
ally heard  there.  The  total  abstinence  pledge 
is  administered  and  the  marriage  ceremony 
occasionally  performed  there.  It  is  the  duty 
of  the  priest  to  keep  a  light  perpetually 
burning  in  the  church  edifice  in  front  of  the 
Blessed   Sacrament   (tenth   finding).  The 
priests'  houses  are  also  used  as  places  for 
the  distribution  of  gifts  to  the  worthy  poor, 
regardless  of  their  religious  belief,  their 
race,  and  without  discrimination.  Contribu- 
tions are  there  received  and  dispensed.  The 
priest  is  in  charge  of  the  houses  and  dis- 
penses these  charities.   Temperance,  benevo- 
lent, and  other  charitable  societies  and  In- 
stitutions are  there  formed  and  fostered. 
The  committees  of  the  church  and  school,  as 
well  as  the  church  choir,  sometimes  meet 
there.    Family  and  neighborhood  disputes 
are  there  settled,  and  the  priest  is  the  ar- 
bitrator to  settle  such  disputes.    The  re- 
ligious, charitable,  educational,  and  benevo- 
lent work  of  the  congregations  is  directed 
and  carried  on  from  the  priests'  houses.  The 
parents  of  the  school  children,  teachers  and 
scholars,  and  others  interested  In  the  work 
of  the  congregation  and  Its  societies  there 
consult  the  priest  about  the  schools  and  the 
work  of  the  congregation  (eleventh  finding). 
All  of  the  priests'  houses  are  in  constant  and 
hourly  use  for  said  purposes,  and  these  facts, 
together  with  the  frequency  of  the  demands 
for  the  priest's  presence  at  the  church,  render 
his  residence  in  the  Immediate  vicinity  there- 
to a  great  convenience,  if  not  a  necessity, 
and  all  are  free  of  charge,  and  no  profit  Is 
derived  therefrom  (twelfth  finding).  The 
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priests  lodge  and  board  In  the  priests'  houses, 
■which,  with  respect  to  all  the  property  In 
controversy,  are  built  on  the  grounds  attach- 
ed to  the  respective  churches  and  schools,  ex- 
cept in  the  second  parcel,  where  the  priest'B 
house  is  separated  from  the  combined  church 
and  school  by  a  20-foot  alley,  and  all  were 
built  and  paid  for  and  furnished  by  the  vol- 
untary contributions  of  the  respective  congre- 
gations; and  the  grounds  thus  occupied  are 
not  more  extensive  than  they  might  be,  and 
be  reasonably  appropriate  and  necessary  for 
then*  proper  occupancy,  use,  and  enjoyment 
of  the  schools  and  churches,  if  used  for  no 
other  purpose  than  as  connected  therewith. 
These  houses  are  sometimes  separated  from 
the  church  and  school,  and  in  others  are  di- 
rectly connected  with  them.  The  priests 
and  bishop  and  their  assistant  priests,  and 
the  domestics,  are  the  only  persons  that 
lodge  in  said  houses  (thirteenth  finding).  On 
the  facts  thus  stated,  the  circuit  court  held 
that  the  houses  of  the  bishop  and  priests  are 
not  exempt  from  taxation.  Has  the  law  been 
properly  applied  to  the  facts? 

Our  constitutional  provision  with  reference 
to  taxation,  as  it  stood  before  the  late  amend- 
ment exempting  certain  classes  of  bonds,  and 
so  far  as  pertinent  here,  reads:  "Laws  shall 
be  passed,  taxing  by  a  uniform  rule  all  mon- 
eys, credits,  etc.,  •  *  *  also  all  real  and 
personal  property,  according  to  its  true  value 
in  money;  •  •  •  but  burying  grounds, 
public  school  houses,  houses  used  exclusively 
%  jt  public  worship,  institutions  of  purely 
public  charity,  public  property  used  exclu- 
sively for  any  purpose,  and  personal  proper- 
ty, to  an  amount  not  exceeding  In  value  two 
hundred  dollars  for  each  individual,  may  by 
general  laws  be  exempted  from  taxation. 
•  •  •'»  See  section  2  of  article  12.  This 
section  furnishes  the  governing  principle  for 
all  laws  levying  all  taxes  for  general  rev- 
enue, and,  as  to  the  class  of  property  now 
In  controversy,  the  Legislature,  has  provided 
section  2782,  Rev.  St.  1900,  In  part  as  fol- 
lows: "The  following  property  shall  be  ex- 
empt from  taxation:  First.  All  public  school 
houses,  and  houses  used  exclusively  for  pub- 
lic worship,  the  books  and  furniture  therein, 
and  the  grounds  attached  to  such  buildings 
necessary-  for  the  proper  occupancy,  use  and 
enjoyment  of  the  same,  and  not  leased  or 
otherwise  used  with  a  view  to  profit;  all  pub- 
lic colleges,  public  academies,  all  buildings 
connected  with  the  same,  and  all  lands  con- 
nected with  public  Institutions  of  learning 
not  used  with  the  view  to  profit.-  *  *  * 
Second.  All  lands  used  exclusively  as  grave- 
yards, or  grounds  for  burying  the  dead,  ex- 
cept, etc.  *  •  *  Third.  All  property, 
,  whether  real  or  personal,  belonging  exclusive- 
ly to  the  state  or  United  States.  Fourth. 
County  buildings  (describing  them).  Fifth. 
All  lands,  houses  and  other  buildings  belong- 
ing to  any  county,  township  or  town,  used 
exclusively  for  the  accommodation  or  support 
of  the  poor.   Sixth.  All  buildings  belonging 


to  Institutions  of  purely  public  charity,  to- 
gether with  the  land  actually  occupied  by 
such  Institutions,  not  leased  or  otherwise 
used  with  a  view  to  profit,  and  all  moneys 
and  credits  appropriated  solely  to  sustaining, 
and  belonging  exclusively  to,  such  institu- 
tions." By  later  legislation  armories  of  law- 
fully organized  military  organizations  were 
added  to  the  exemption  under  this  clause. 
By  the  terms  of  the  above  provision  of  the 
Constitution  and  the  sixth  clause  of  section 
2782,  Rev.  St  1000,  both  already  quoted,  It 
is  urged  that  the  residences  of  the  bishop  and 
priests  are  exempt,  and  therefore  we  are 
required  to  consider,  if  not  construe,  these 
provisions  In  the  light  reflected  by  the  facts 
of  the  case.  As  to  exemptions  claimed  by  in- 
dividuals and  corporations  for  profit,  the 
rule  seems  to  be  that  the  right  to  exemption 
under  the  law  should  be  reasonably  clear, 
the  presumption  being  that  all  property  Is 
subject  to  taxation  by  a  uniform  rule,  to  the 
end  that  all  property  bear  its  due  share  of 
the  burdens  of  government  And,  while  we 
do  not  apply  strict  rules  of  construction  In 
cases  where  religious,  charitable,  and  educa- 
tional institutions  seek  exemptions,  we  think 
such  right  to  exemption  should  appear  in  the 
language  of  the  Constitution  or  statute,  with 
reasonable  certainty,  and  not  depend  on  their 
doubtful  construction.  A  much  more  strin- 
gent rule  Is  laid  down  in  Lee,  Treasurer,  v. 
Sturges,  46  Ohio  St.  153,  19  N.  E.  560,  2  L. 
R.  A.  556.  In  that  case  the  question  was 
the  liability  to  taxation  of  certain  stock  in 
a  corporation,  which  the  owner  claimed  to 
be  exempt  under  the  statute.  Spear,  J.,  In 
the  opinion,  on  page  159  of  46  Ohio  St.,  page 
563  of  19  N.  E.,  2  L.  R.  A.  556,  uses  this  lan- 
guage: "And,  further,  that,  when  an  ex- 
ception or  exemption  is  claimed,  the  inten- 
tion of  the  General  Assembly  to  except  must 
be  expressed  in  clear  and  unambiguous 
terms."  But  we  are  not  disposed  to  use  that 
rule  In  this  case,  believing  that  the  rule,  as 
we  now  have  stated  it,  is  as  liberal  as  plain- 
tiff in  error  can  ask,  viz.,  that  the  right  to 
exemption  should  appear  in  the  language  of 
the  Constitution  or  statute  with  reasonable 
certainty,  and  not  depend  on  their  doubtful 
construction.  There  is  no  presumption  of 
exemption  from  taxation  because  the  Institu- 
tion claiming  it  is  of  a  religious  or  charitable 
nature,  for  It  is  perfectly  competent  for  such 
Institutions  to  own  property  clearly  subject 
to  taxation.  looking  again  to  the  constitu- 
tional provision  under  consideration*  we  see 
that  burying  grounds,  public  schoolhouses, 
houses  used  exclusively  for  public  worship, 
institutions  of  purely  public  charity  may,  by 
general  laws,  be  exempted  from  taxation. 
The  burying  grounds  or  cemeteries  mentioned 
in  the  pleadings  and  findings  were  declared 
exempt  by  the  lower  court;  also,  the  church- 
es and  cathedral,  as  places'  used  exclusively 
for  public  worship;  also  the  public  parochial 
schools,  and  the  church's  institutions  of  pure- 
ly public  charity.    Other  "public  school- 
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houses,"  and  "public  property  used  exclusive- 
ly for  any  public  purposes"  are  not  Involved, 
for  the  Catholic  Church  is  not  claiming  to 
own  such  "public  schoolhouses"  and  such 
"public  property."  And,  when  the  General 
Assembly  acted  under  the  authority  of  this 
constitutional  authority,  it  said,  in  section 
2732,  Rev.  St.  1906,  that  "public  schoolhouses, 
and  houses  used  exclusively  for  public  wor- 
ship, •  *  •  and  the  grounds  attached  to 
such  buildings  necessary  for  the  proper  oc- 
cupancy, use  and  enjoyment  of  the  same,  and 
not  leased  or  otherwise  used  with  view  to 
profit,"  are  exempt  And  by  the  sixth  clause, 
"all  buildings  belonging  to  institutions  of 
purely  public  charity,  together  with  the  land 
actually  occupied  by  such  institutions,  not 
leased  or  otherwise  used  with  a  view  to  prof- 
It,"  are  exempt.  It  Is  manifest,  from  the 
carefully  worded  language  of  these  provi- 
sions, that  the  Legislature  intended  to  place 
strict  limitations  upon  exemptions,  and  great 
caution  has  been  exercised  in  the  terms  ex- 
pressed, so  that  the  right  of  exemption  con- 
ferred would  not  be  abused  or  unduly  enlarg- 
ed, and  such  restrictions  are  essential  to  a 
fair  and  equitable  sharing  in  the  burdens  of 
taxation. 

In  the  case  at  bar,  we  find  that  the  Catho- 
lic Church  erected  its  places  of  public  wor- 
ship, and  they  are  houses  used  exclusively 
for  that  purpose,  and  the  different  parishes 
provided  places  of  residence  for  their  priests, 
and  whether  denominated  parish  houses,  or 
houses  for  the  priests,  they  were  erected  and 
are  being  used  by  the  priests  and  their  as- 
sistants as  places  of  residence.  While  they 
are  celibates,  and  not  the  heads  of  families, 
as  is  common  In  Protestant  denominations, 
they  necessarily  have  household  help  and 
domestic  service  In  order  that  these  houses 
be  what  they  should  be — places  of  residence. 
While  the  priests  devote  themselves  wholly 
to  the  service  of  God  and  to  works  of  religion 
and  charity,  although  universal  In  character, 
they,  like  other  men,  have  the  physical  and 
temporal  wants  for  which  provisions  must  be 
and  are  made.  Besides  the  religious  and. 
charitable  duties  performed,  and  the  dispens- 
ing of  charities  in  these  houses,  they  are 
places  open  to  social  calls  and  the  extension 
of  the  proper  and  pleasant  amenities  of  life. 
The  religious  rites  and  ordinances  of  the 
church  organization  are  celebrated  or  observ- 
ed in  the  places  of  public  worship,  although 
occasionally  the  confessions  of  men  are  heard 
and  the  marriage  ceremony  is  performed  in 
the  bouse  of  the  priest  There,  too,  the  finan- 
cial accounts  of  the  parish  are  kept  records 
of  marriages,  baptisms,  Interments,  and  con- 
firmations. The  house  is  used  as  a  place  of 
Instruction  for  converts,  and  for  children 
preparing  for  their  first  communion,  and 
sometimes  school  -children  are  taught  there. 
To  these  bouses  committees  of  the  church  and 
schools  may  resort,  and  they  are  used  as 
places  for  the  distribution  of  gifts  to  worthy 


poor,  regardless  of  religious  belief,  their  race, 
and  without  discrimination.  From  them  the 
religious,  charitable,  and  educational  work 
of  the  congregation  is  directed.  Many  other 
services  for  the  church  are  there  rendered, 
which  are  enumerated  in  the  above  findings. 
It  is  not  found  as  a  fact  that  all  such  serv- 
ices are  necessarily  rendered  at  these  parish 
or  priests'  houses;  but  no  doubt  some  of 
them  are  of  that  character.  But  it  is  clear 
that  such  houses  are  primarily  places  of 
residence,  as  the  church  building  is  primarily 
a  place  of  public  worship,  and  it  does  not 
alter  the  law,  as  we  think,  that  the  increasing 
demands  upon  the  time  and  devotion  of  the 
priest  make  it  necessary  or  convenient  to 
perform  many  of  his  duties  at  his  place  of 
residence.  We  have  no  doubt  that  the  par- 
sonage of  the  Protestant  pastor  is  used  for 
many  services  similar  in  character  and  pur- 
pose. The  exemption  is  not  of  such  houses 
as  may  be  used  for  the  support  of  public  wor- 
ship; but  of  houses  used  exclusively  as  places 
of  public  worship. 

In  Gerke,  Treas.,  et  al.  v.  Purcell,  25  Ohio 
St.  229,  this  rule  is  expressed  in  the  tenth 
paragraph  of  the  syllabus,  as  follows:  "A 
parsonage,  although  built  on  ground  which 
might  otherwise  be  exempt  as  attached  to  the 
church  edifice,  does  not  come  within  the  ex- 
emption. The  ground  in  such  case  Is  ap- 
propriated to  a  new  and  different  use.  In- 
stead of  being  used  exclusively  for  public 
worship,  it  becomes  a  place  of  private  resi- 
dence. The  exemption  is  not  of  such  houses 
as  may  be  used  for  the  support  of  public 
worship,  but  of  houses  used  exclusively  as 
places  of  public  worship."  And  in  this  con- 
nection it  Is  well  to  note  the  frequency  of 
the  use  of  the  word  "exclusively"  in  the 
several  clauses  of  section  2732,  supra.  It 
was  evidently  Intended  that  such  word 
should  be  given  special  consideration  when 
the  right  to  exemption  of  property  is  pre- 
sented for  decision,  and  its  frequent  use  by 
the  Legislature  we  think  Is  significant 

But  we  are  told  that  we  should  not  now 
be  influenced  by  the  above  case,  "because  a 
careful  examination  of  that  case  will  show 
that  the  court  did  not  consider  or  pass  upon 
any  question  presented  in  this  brief;  that 
the  parsonages  were  not  considered  In  any 
other  aspect  than  as  'bouses  used  exclusively 
for  public  worship,'  and  not  as  buildings  be- 
longing to  Institutions  of  purely  public  char- 
ity; that  the  record  in  that  case  did  not 
show  the  auxiliary  or  Incidental  character 
of  the  residential  features,  but,  on  the  con- 
trary, characterized  such  features  as  the 
only  use  of  the  priests'  houses."  etc.  This 
leads  us  to  examine  more  minutely  what  was 
involved  and  decided  in  the  case  referred  to;  . 
and  we  find  in  the  statement  of  the  case  that 
Purcell,  as  archbishop  of  the  Roman  Catho- 
lic Church  for  the  diocese  of  Cincinnati,  filed 
a  petition  in  the  superior  court  to  enjoin  the 
collection  of  taxes  on  various  pieces  of  real 
property  which  he  claimed  were  exempt  from 
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taxation.  As  to  part  of  the  property,  a  per- 
petual Injunction  was  granted;  and,  as  to 
the  remainder,  the  petition  was  dismissed. 
Gerke,  treasurer,  prosecuted  error  on  two 
grounds:  (1)  That  the  court  erred  in  enjoin- 
ing the  collection  of  the  taxes  levied  on  the 
parochial  schoolhouses  and  playgrounds  con- 
nected therewith;  (2)  In  enjoining  the  taxes 
levied  on  the  property  used  as  parsonages. 
The  statement  continues  as  to  the  parson- 
ages, and  says:  "They  are  usually,  though 
not  Invariably,  built  on  the  ground  attached 
to  the  church  edifice,  and  the  grounds*  are 
not  more  extended  than  they  might  be,  and 
be  exempt  from  taxation,  If  used  for  no  other 
purpose  than  as  connected  with  the  church 
edifice  as  a  place  of  worship.  These  are 
sometimes  separated  from  the  church  edifice, 
and  in  others  directly  connected  with  it. 
They  are  the  residences  of  the  priests,  for 
which  they  pay  no  rent,  and  from  which 
source  the  church  derives  no  profit,  otherwise 
than  saving  the  expense  of  providing  such 
residences  elsewhere."  From  this  statement, 
it  Is  seen  that  Gerke  was  insisting  on  taxing 
both  the  parochial  schools  and  playgrounds 
and  the  parsonages,  and  bis  counsel,  In  their 
brief,  asserted,  in  substance,  that  "in  no 
legal  sense  are  the  schools  of  the  Roman 
Catholic  Church  public  and  within  the  ex- 
emptions of  the  act,  nor  are  they  free.  Rev- 
enue is  derived  from  them,  and  whether  the 
amount  is  sufficient  to  maintain  them  is  im- 
material." Again,  they  say:  "The  Catholic 
schools  of  the  defendant  In  error  are  purely 
private  and  sectarian."  Again:  "It  is  clear 
that  the  schools  of  the  defendant  In  error  do 
not  fall  within  the  class  referred  to  in  these 
'enactments,  or  within  any  class  of  schools 
legislated  for  by  any  act  of  the  Ohio  Legis- 
lature." The  brief,  as  found  in  the  report  of 
the  case,  does  not  discuss  the  taxation  of 
parsonages.  When  we  look  to  the  brief  of 
the  eminent  counsel  for  Purcell  we  see  that 
they  state  the  issue  as  follows:  "There  are 
four  classes  of  property  the  taxation  of 
which  Is  in  dispute  in  this  case:  (1)  The 
Roman  Catholic  parochial  schoolhouses;  (2) 
the  playgrounds  connected  therewith;  (3) 
two  vacant  lots  used  in  connection  with 
the  church  edifices;  (4)  priests'  dwellings." 
Again,  in  speaking  of  the  exemption  of  the 
playgrounds,  they  say:  "It  Is  just  as  true  that 
the  dwellings  of  the  clergy  are  necessary  to 
the  proper  occupancy,  use,  and  enjoyment  of 
the  churches  and  schools  of  the  Roman  Catho- 
lics." Then  counsel  proceeded  in  the  latter 
part  of  their  brief,  as  reported,  to  discuss 
the  meaning  of  "public  schools,"  as  mentioned 
in  the  exempting  statute,  as  compared  with 
the  use  of  the  words,  "Institutions  of  purely 
public  charity."  White,  J.,  on  page  244  of 
25  Ohio  St,  in  speaking  of  the  schools  as 
institutions  of  purely  public  charity,  says: 
"As  to  the  first  of  these  questions,  it  seems 
to  us  the  charity  is  to  be  regarded  as  purely 
public.  For  the  purpose  of  determining  the 
public  nature  of  the  charity,  it  is  not  ma- 


terial through  what  particular  forms  the 
charity  may  be  administered.  If  it  is  es- 
tablished and  maintained  for  the  use  and 
benefit  of  the  public,  and  so  conducted  that 
the  public  can  make  it  available,  this  is  all 
that  Is  required.  But  is  it  competent  for  the 
Legislature  to  treat  the  buildings  and  lands 
connected  therewith,  used  for  carrying  on 
the  schools,  as  institutions,  or  as  property 
belonging  to  institutions?  The  term  'institu- 
tion' is  sometimes  used  as  descriptive  of  the 
establishment  or  place  where  the  business  or 
operations  of  a  society  or  organization  is 
carried  on.  At  other  times  It  is  used  to  des- 
ignate the  organized  body.  It  is  used  in  both 
senses  In  the  third  section  of  the  tax  law 
brought  under  consideration  In  this  case.  It 
is  used  in  the  former  sense  in  the  first  clause 
of  the  section,  where  it  is  disclosed  that  'all 
lands  connected  with  public  Institutions  of 
learning,  not  used  with  a  view  to  profit,  shall 
be  exempt'  In  the  sixth  clause  of  the  sec- 
tion it  is  used  in  the  latter  sense,  and  the 
property  referred  to  Is  described  as  be- 
longing to  the  institutions  named."  And  on 
page  245  of  25  Ohio  St.,  in  speaking  of  col- 
leges and  other  high  Institutions  of  learn- 
ing not  founded  by  the  state,  it  is  said: 
"All  of  these  institutions  stand,  as  respects 
their  claim  to  exemption  from  taxation  un- 
der the  Constitution,  on  the  ground  of  their 
being  institutions  of  purely  public  charity. 
•  •  • "  After  all  the  careful  discrimina- 
tion in  the  use  of  the  statutory  words  touch- 
ing "houses  used  exclusively  for  public  wor- 
ship," and  "Institutions  of  a  purely  public 
charity,"  we  cannot  agree  with  counsel  that 
the  court  and  counsel  in  that  case  overlooked 
the  relation  which  the  priests'  houses  or  par- 
sonages sustained  to  institutions  of  "purely 
public  charity."  On  the  other  hand,  we  think 
all  clauses  of  the  exempting  statute  must 
have  been  held  up  to  view  and  most  carefully 
scrutinized.  The  scope  of  argument  and  de- 
cision satisfactorily  indicate  this.  No  doubt 
the  heat  of  the  controversy  was  over  the 
parochial  schools  and  playgrounds;  but  the 
construction  of  statutes  to  save  them  from 
taxation  reflected  as  well  on  the  claim  as  to 
the  parsonages.  We  cannot  believe  that  the 
eminent  counsel  and  the  learned  court  over- 
looked or  lost  sight  of  one  of  the  most  promi- 
nent clauses  of  the  section.  And  what  con- 
clusion did  the  court  reach  as  to  them?  On 
page  248  of  25  Ohio  St.,  it  is  said:  "But 
a  parsonage,  although  built  on  ground  which 
might  otherwise  be  exempt,  as  attached  to 
the  church  edifice,  does  not  come  within  the 
exemption.  The  ground  in  such  case  is  ap- 
propriated to  a  new  and  different  use.  In- 
stead of  Its  being  used  exclusively  for  pub- 
lic worship,  It  becomes  a  place  of  private 
residence.  Nor  does  it  make  any  difference 
that,  by  the  usages  of  the  church,  the  pres- 
ence of  a  priest  or  pastor  is  essential  to  con- 
duct the  services  of  public  worship.  Other 
persons  are  necessary  to  carry  on  public  wor- 
ship, as  well  as  a  minister  to  conduct  the  ser- 
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vices.  There  must  be  a  laity  or  congrega- 
tion as  well  as  a  minister  or  preacher,  and 
it  is  equally  necessary  that  they  should  have 
places  of  abode.  Yet  it  would  not  be  claimed 
that  their  residences  should  be  exempt 
•  •  • "  Because  the  court  did  not  speak 
of  such  parsonages  as  buildings  not -belong- 
ing to  "institutions  of  purely  public  charity," 
we  must  not  infer  that  they  were  not  weigh- 
ed by  that  test  of  the  statute. 

But,  if  the  question  is  not  foreclosed  by 
Gerke  v.  Purcell,  supra,  are  priests'  houses 
"buildings  belonging  to  institutions  of  purely 
public  charity"  within  the  meaning  of  clause 
six  of  section  2732?  We  think  not  This 
section  classifies  property  for  the  purposes  of 
exemption,  as  plainly  appears  in  a  reading  of 
it  First  come  all  public  school  houses  and 
houses  used  exclusively  for  public  worship, 
eta ;  second,  cemeteries ;  third,  state  and  fed- 
eral property,  etc.;  fourth,  county  buildings; 
fifth,  poorhouses,  etc.;  sixth,  all  "buildings 
belonging  to  Institutions  of  purely  public 
charity,"  etc.  It  is  evident  that  the  parson- 
age is  not  Itself  an  "institution"  of  such  char- 
acter, for  at  least  one  reason,  that  the  par- 
sonage has  a  mixed  use,  as  we  have  observed, 
and  would  not  be  a  building  used  for  pur- 
poses of  purely  public  charity.  Then  to  what 
"institution"  does  the  parsonage  belong? 
While  tbe  legal  title  Is  in  the  bishop  in  trust 
as  is  true  of  all  church  property,  the  real 
ownership  is  In  the  parish  where  It  Is  located ; 
In  other  words,  In  the  Catholic  Church,  either 
locally  or  generally.  Is  the  Catholic  Church, 
locally  or  generally,  an  "institution  of  pure- 
ly public  charity"?  Like  the  word  "exclusive- 
ly," as  used  In  preceding  clauses  of  said  sec- 
tion 2732,  the  word  "purely"  expresses  a  kin- 
dred limitation,  or  rather  exclusion,  in  that  It 
means  free  from  mixture  or  combination,  and, 
as  applied  In  the  present  connection,  the  char- 
ity must  be  unalloyed  with  other  purposes  and 
objects.  But  the  Catholic  Church,  to  which 
the  parsonages  or  priests'  houses  belong,  is  not 
an  institution  of  purely  public  charity.  It 
teaches  and  practices  charity ;  but  that  is  not 
its  whole  mission  in  the  world.  Its  char- 
acter Is  defined  by  the  third  and  fourth  find- 
ings made  by  the  circuit  court  There  It  is 
said:  "The  Roman  Catholic  Church  is  an  In- 
stitution which  has  for  Its  chief  and  primary 
object  and  purpose  the  teaching  and  extend- 
ing of  its  recognized  form  of  religious  belief 
and  worship  into  all  parts  of  the  world,  and 
was  founded  to  continue  the  work  of  Christ 
on  earth,  and  to  teach,  govern,  sanctify,  and 
save  all  men.  Charity  is  Included  in  its 
teachings,  purposes,  and  practices,  as  sub- 
ordinate to  its  spiritual  teaching  and  purpose, 
but  Is  an  essential  part  of  Its  general  scheme 
of  church  work.  •  •  •  '*  So  it  seems  that 
Instead  of  the  church  to  which  the  residence 
of  the  priest  belongs  being  an  "institution  of 
purely  public  charity,"  it  is  a  religious  In- 
stitution primarily,  and  its  charity  is  subordi- 
nate to  its  spiritual  teachings,  and  conse- 


quently the  exemption  claimed  Is  not  author- 
ized by  the  sixth  clause  of  the  section.  In 
the  first  clause,  scboolhouses  and  churches 
are  not  dealt  with  as  "institutions  of  purely 
public  charity,"  but  as  what  the  clause  as- 
serts them  to  be,  "public  schoolhouses,  and 
bouses  used  exclusively  for  public  worship," 
etc. ;  and  we  think  it  is  not  permissible,  when 
tbe  exemption  fails  under  the  first  clause,  to 
abandon  the  religious  character  of  tbe  church 
edifice  and  organization  and  their  relation  to 
each  other,  and  save  the  parsonage  as  a  build- 
ing belonging  to  an  "institution  of  purely  pub- 
lic charity."   The  use  to  which  the  property 
is  devoted  determines  its  right  to  exemption, 
under  any  clause  of  the  section.   Again,  it  is 
said  of  the  case  of  Gerke  v.  Purcell,  supra: 
"The  record  in  that  case  did  not  show  the 
auxiliary  or  incidental  character  of  the  resi- 
dential features,  but  on  the  contrary,  charac- 
terized such  features  as  the  only  use  of  the 
priests'  houses."  True  it  is  that  the  record 
of  that  case  as  reported  does  not  develop  fully 
the  various  religious  and  charitable  services 
rendered  at  the  parsonage  by  the  priest,  as  la 
done  in  the  case  at  bar.   But  his  duties,  we 
venture  to  assume,  are  common  to  the  priest- 
hood of  both  Cincinnati  and  Columbus,  but 
they  may  vary  In  number  and  degree.  In 
both  jurisdictions  the  priests  are  celibates, 
without  families,  of  course,  and  are  boarded 
and  lodged  in  tbe  parsonage,  where  ordinary 
domestic's  services  are  required.   And  the 
calls  of  charity  and  other  duties  to  be  answer- 
ed at  and  from  the  parsonage  we  presume  are 
common  to  both  cities,  \t  not  universal  in 
that  church.   Therefore  we  are  not  able  to 
perceive  a  line  of  distinction  between  the  two 
which  shakes  our  confidence  in  the  judgment 
in  Gerke  v.  Purcell,  supra.   Our  views  as  to 
tbe  exemption  statute  are  not  in  conflict  with 
the  holdings  in  Humphries,  Auditor,  et  al.  v. 
Little  Sisters  of  the  Poor,  29  Ohio  St  20L 
Indeed,  we  think  our  consideration  of  the 
terms,  "buildings  belonging  to  institutions  of 
purely  public  character,"  Is  fully  authorized 
by  the  doctrine  of  that  case.  Nor  Is  the  case 
of  Little,  Treae.,  v.  U.  P.  Theological  Semi- 
nary, 72  Ohio  St  417,  74  N.  E.  193.  an  ob- 
stacle in  our  pathway  when  its  foundation 
principle  is  once  discovered  and  understood. 
The  case  of  Davis,  Auditor,  v.  Cincinnati 
Camp  Meeting  Ass'n,  57  Ohio  St  257,  49  N.  E. 
401,  is  also  relied  on  to  support  the  conten- 
tion of"  plaintiff  in  error.   The  facts  of  that 
case  as  reported  by  the  court  are  somewhat 
extended,  while  the  opinion  of  the  court  is 
brief,  as  is  usual  In  a  per  curiam.   We  think 
that  the  court  in  that  case  traveled  toward 
the  extreme  of  liberal  statutory  construction, 
and  we  cannot  apply  Its  logic  to  the  facts  of 
the  case  in  hand. 

As  to  the  cross-petition  In  error,  we  need 
only  say  that  we  have  not  been  convinced 
tbat  error  was  committed  by  the  circuit  court 
on  any  of  the  grounds  assigned  therein.  We 
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•re  unanimous  hi  adhering  to  oar  former 
Judgment 
Former  judgment  adhered  to. 

SHAUCK,  a  J.,  and  CREW,  SUMMERS, 
8 FEAR,  and  DAVIS,  JJ.,  concur. 


(77  Ohio  St  M) 

STATE  t.  DICKERSON. 

(Supreme  Court  of  Ohio.  Oct.  22,  1007.) 

1-  Criminal  Law— Venue— Pboof. 

In  the  prosecution  of  a  criminal  case,  it  to 
not  essential  that  the  venne  of  the  crime  be 

firoven  in  express  terms,  provided  it  be  estab- 
tohed  by  all  the  facts  and  circumstances  in  the 
case,  beyond  a  reasonable  doubt,  that  the  crime 
was  committed  in  the  county  and  state  as  alleged 
In  the  indictment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
to!.  14,  Criminal  Law,  IS  1277-1279.] 

2.  Homicide — Evidence  of  Chabacteb. 

A  person  on  trial  for  homicide,  as  a  part 
of  his  defense,  may  introduce  evidence  of  com- 
petent witnesses  that  prior  to  the  date  of  the 
crime  alleged  in  the  indictment  his  character  as 
a  quiet  and  peaceable  citizen  was  good ;  and  he 
la  not  limited  to  proving  what  people  may  have 
said  about  him,  as  to  his  being  or  not  being  • 

?uiet  and  peaceable  person.  Gandolfo  v.  State, 
1  Ohio  St  114,  approved  and  followed. 
(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  ||  310,  811.] 

8.  Witnesses— Cboss- Examination. 

It  is  not  competent  for  the  state,  in  cross- 
examination  of  such  witnesses  as  to  the  good 
character  of  the  accused,  to  prove  thereby  that 
prior  to  the  commission  of  the  alleged  crime 
they  had  heard  rumors  or  reports  in  the  com- 
munity where  he  resided  that  he  had  committed 
certain  other  crimes  of  various  character,  and  to 
permit  such  latitude  in  cross-examination  of 
such  witnesses  is  error. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol  BO,  Witnesses,  §8  1130,  1140,  11*59.  1160.] 

4.  Criminal  Law— Proof  of  Otheb  Cbimes. 

While  it  is  not  competent  for  the  state,  in 
making  out  its  case  in  chief,  to  introduce  evi- 
dence of  other  and  prior  crimes,  for  the  purpose 
of  supporting  the  charge  made  in  the  indictment 
or  of  reflecting  on  the  character  of  the  accused, 
yet  the  commission  of  a  prior  crime  may  be 
shown  for  the  purpose  of  furnishing  a  motive 
for  the  commission  of  the  crime  charged  in  the 
Indictment  provided  such  prior  crime  is  so  re- 
lated'to  the  fatter  as  to  have  a  logical  connection 
therewith  and  reasonably  to  disclose  a  motive 
for  its  commission. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  5$  830-832.] 

6.  Same  — Evidence  — Conduct  of  Blood- 
hounds—Following  Tbail. 

In  order  to  make  competent  evidence  of  the 
conduct  of  bloodhounds  in  trailing  or  following 
the  tracks  of  one  accused  of  crime,  it  is  neces- 
sary that  a  preliminary  foundation  be  laid 
therefor,  by  showing  by  some  one  or  more  having 

Crsonal  knowledge  of  the  facts  that  the  particu- 
r  dog  so  used  had  been  trained  and  tested  in 
trailing  human  beings,  and  by  experience  had 
been  found  reliable  in  such  cases,  and  that  the 
dog  so  trained  and  tested  was.  in  the  instance 
Involved,  laid  on  the  trail,  whether  it  was  visible 
or  Invisible,  at  a  point  where  the  circumstances 
tended  to  show  that  the  guilty  party  had  been, 
or  upon  a  track  which  the  circumstances  in- 
dicated to  have  been  made  by  him. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
*»1.  14,  Criminal  Law,  §  708.] 

(Syllabus  by  the  Court) 


Error  to  Circuit  Court,  Coshocton  County. 

Benjamin  Dickenson  was  convicted  of  mur- 
der, and  from  reversal  in  circuit  court,  the 
state  brings  error.  Affirmed. 

See  76  N.  E  864. 

The  defendant  in  error  waa  indicted  by  the 
grand  jury  of  Coshocton  county  at  the  Jan- 
uary term  of  the  court  of  common  pleas  for 
the  year  1906  for  killing  Eatherlne  Hughes, 
a  neighbor,  and  wife  of  Simon  Hughes.  The 
indictment  contains  three  counts,  to  which 
the  accused  pleaded  not  guilty,  and  he  was 
tried  on  the  Issue  joined  as  to  each  count 
The  first  count  charges  the  killing  through 
deliberate  and  premeditated  malice ;  that  he 
assaulted  the  deceased  with  a  certain  blunt 
instrument  which  be  held  with  his  two 
hands;  that  he  unlawfully,  purposely,  and 
with  deliberate  and  premeditated  malice  did 
strike,  beat  and  wound  the  said  Eatherlne 
Hughes  with  said  instrument  prostrating  her 
thereby ;  and  that  with  like  malice  and  pur- 
pose he  then  and  there  choked  and  suffocated 
the  deceased,  by  forcing  her  neck  between 
two  saplings  which  were  so  close  to  each 
other  that  their  pressure  towards  each  other 
choked  and  strangled  her.  The  methods  of 
accomplishing  the  death  are  minutely  de- 
scribed in  this  part  of  the  indictment  which 
alleges  that  the  crime  was  committed  in 
Coshocton  county,  Ohio,  on  the  28th  day  of 
June,  1906.  The  second  count  charges  the 
killing  by  same  acts  of  violence,  while  the 
accused  was  perpetrating  a  rape  on  the  said 
deceased.  This  crime,  it  is  alleged,  was  com- 
mitted on  the  28th  day  of  June,  1905,  In  said 
Coshocton  county,  state  of  Ohio.  The  third 
count  charges  the  killing  of  Mrs.  Hughes 
on  the  same  day  and  in  said  county  by  means 
bf  the  same  instrumentalities,  while  the  ac- 
cused was  engaged  in  an  attempt  to  perpe- 
trate a  rape.  The  trial  on  these  counts  re- 
sulted in  a  verdict  of  guilty  as  charged  In 
the  third  count  of  the  indictment  and  a  sen- 
tence of  death  was  pronounced  by  the  trial 
court. 

A  motion  for  new  trial,  containing  many 
grounds,  was  overruled,  and  the  case  taken 
on  error  to  the  circuit  court,  which  found  er- 
ror in  the  following  particulars,  as  shown  by 
the  judgment  entry :  "This  cause  came  on  for 
hearing  upon  the  petition  in  error,  the  tran- 
script hill  of  exceptions,  and  the  original 
papers  and  pleadings  from  the  court  of  com- 
mon pleas  of  Coshocton  county,  Ohio,  and 
was  argued  by  counsel.  On  consideration 
whereof  the  court  find  that  error  appears  af- 
firmatively upon  the  face  of  the  record,  to 
the  prejudice  of  the  plaintiff  in  error,  In  this : 
In  cross-examination  of  witnesses  offered  by 
the  defendant  Dickerson  as  to  character; 
error  in  permitting  witness  Trego  to  testify 
as  to  what  Mrs.  Hughes  told  him;  error  in 
permitting  witness  Elijah  Thomas  to  testify 
that  Mrs.  Hughes  told  him  about  Dickerson 
hiding  in  the  bushes;  and  error  in  giving 
fifth  and  tenth  requests  of  the  state  to  the 
jury.  It  is  therefore  considered  by  the  court 
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that  the  Judgment  aforesaid  be  reversed  and 
held  for  naught,  and  said  cause  is  hereby  re- 
manded to  said  court  of  common  pleas  for 
such  further  action  as  is  provided  by  law." 
The  following  exceptions  are  noted  In  the 
entry:  "To  all  of  said  findings,  orders,  and 
judgments  the  defendant  in  error,  by  James 
Glenn,  prosecuting  attorney,  excepts.  And 
James  Glenn,  the  prosecuting  attorney  rep- 
resenting the  state,  excepts.  Also  comes  the 
plaintiff  in  error,  Benjamin  Dickerson,  and 
excepts  to  the  failure  of  the  court  In  not 
passing  on  and  in  not  sustaining  each  and 
every  of  the  errors  assigned  for  the  reversal 
of  said  judgment  as  the  same  are  set  forth 
in  his  petition  Ln  error  in  said  circuit  court, 
and  in  failing  to  find  and  to  sustain  other 
errors  set  forth  in  said  petition  in  error,  and 
other  errors  apparent  in  the  record  other 
than  the  errors  specifically  found  and  set 
forth  in  its  finding,  order,  and  judgment  of 
reversal  of  said  cause." 

The  petition  in  error  filed  In  the  circuit 
court  by  Dickerson  contained  many  assign- 
ments of  error  not  mentioned  in  the  said 
entry,  some  of  which  will  be  noticed  in  the 
opinion.  The  state  prosecutes  error  to  the 
judgment  of  the  circuit  court,  and  asks  Its 
reversal  and  the  affirmance  of  the  judgment  of 
the  court  of  common  pleas.  The  Important 
questions  raised  In  the  record  are  stated  and 
discussed  more  fully  in  the  opinion. 

Joseph  L.  McDowell,  Pros.  Atty.,  James 
Glenn,  and  T.  H.  Wheeler,  for  the  State. 
R.  M.  Voorhees,  J.  C.  Adams,  and  J.  C. 
Daugherty,  for  defendant  In  error. 

PRICE,  J.  (after  stating  the  facts  as 
above).  The  record  made  in  this  case  Is 
very  voluminous,  only  a  small  part  thereof 
being  printed,  and  its  examination  is  attended 
with  corresponding  labor  In  order  to  present 
the  various  subjects  of  complaint  by  the  par- 
ties. In  oral  argument  and  In  briefs  counsel 
have  aided  us  in  eliminating  the  immaterial 
and  nonessential  matters  put  in  controversy 
in  the  trial  court,  and  our  aim  now  is  to 
settle  the  substantial  questions  found  in  the 
record,  the  proper  disposition  of  which  will 
answer  all  the  purposes  of  this  review.  As 
in  all  cases,  where  several  weeks  have  been 
consumed  in  the  trial  of  an  important  case, 
Irregularities,  inaccuracies  In  rulings  of  the 
eourt,  and  even  slight  errors  of  judgment 
committed  during  a  heated  contest  can  be 
found;  but  If  they  have  been  cured  by  the 
court  in  later  rulings,  or  if  they  are  Innocent 
of  any  controlling  influence  on  the  main  issue, 
they  should  not  be  seriously  regarded  by  a 
reviewing  court  And  so  with  the  record  be- 
fore us.  The  circuit  court  found  but  few 
errors  in  the  record,  and  haa  stated  them, 
and  we  must  assume  from  the  entry  that 
they  decline  to  reverse  the  judgment  of  the 
court  of  common  pleas  for  any  others  as- 
signed in  that  court.  The  state  urges  that 
the  circuit  court  erred  in  finding  error  as  it 
stages  on  the  record,  and  that  its  judgment 


should  be  reversed,  and  that  of  the  common 
pleas  affirmed  and  enforced.  On  the  other 
hand,  Dickerson  urges  that  the  circuit  court 
should  have  found  error  in  a  number  of  other 
particulars,  and  that,  if  it  was  mistaken  as 
to  the  grounds  sustained,  there  are  many 
other  grounds  of  reversal  upon  which  the 
judgment  may  be  predicated.  These  grounds 
the  defendant  in  error  has  pointed  out  to  us. 
and  they  will  be  considered  in  their  proper 
order. 

We  will  first  notice  the  grounds  of  reversal 
found  by  the  circuit  court  It  concluded  that 
the  trial  court  erred  in  permitting  witness 
Trego  to  testify  as  to  what  Mrs.  Hughes  (the 
deceased)  told  him.  An  examination  of  the 
evidence  of  Mr.  Trego  shows  that  for  some 
time  before  the  homicide  he  was  a  Justice  of 
the  peace  In  that  township,  and  that  Dicker- 
son  went  to  the  residence  of  Trego  and  in- 
quired if  Mrs.  Hughes  had  been  to  see  him 
(the  justice)  "for  law."  Trego  informed  him 
that  he  was  not  at  home  when  she  was  there, 
and  Dickerson  remarked:  "You  need  not  give 
her  law  on  what  she  was  after."  Mr.  Trego 
did  not  testify  to  any  conversation  with  Mrs. 
Hughes,  for  be  had  none,  being  from  home 
when  she  called.  We  surmise  that  Dickerson 
had  beard  In  some  way  that  Mrs.  Hughes 
would  consult  Justice  Trego  about  his  con- 
duct towards  her,  or  that  she  had  consulted 
him  on  the  subject  Hence  the  visit  of  Dick- 
erson to  ascertain  what  she  had  done.  We 
see  no  impropriety  In  permitting  the  justice 
to  tell  of  this  visit  and  what  Dickerson  said 
while  there.  This  was  but  an  item  of  evi- 
dence which  might  be  considered,  with  other 
conduct  and  statements  of  the  accused,  relat- 
ing to  any  trouble  or  hostile  feeling  between 
them. 

Again,  the  circuit  court  held  that  the  com- 
mon pleas  erred  in  "permitting  Elijah  Thom- 
as to  testify  that  Mrs.  Hughes  told  him  about 
Dickerson  hiding  in  the  bushes."  The  resi- 
dence of  Mrs.  Hughes  was  not  far  from  that 
of  Dickerson  and  his  family,  and  Mr.  Thomas 
was  the  father  of  Mrs.  Hughes  and  lived 
with  her  and  her  husband.  It  is  intimated 
that  some  time  prior  to  the  homicide.  Dicker- 
son  had  annoyed  Mrs.  Hughs  with  improper 
solicitations,  or  attentions,  which  were  re- 
sented by  her.  On  the  occasion  referred  to 
the  witness  Elijah  Thomas,  in  answer  to  an 
Inquiry,  stated  what  Mrs.  Hughes  said  about 
seeing  Dickerson  hiding  in  the  bushes  near 
the  Hughes  residence.  But  as  we  read  the 
record,  the  court  promptly  and  distinctly 
ruled  that  part  of  the  answer  from  the  Jury 
and  gave  mandatory  Instruction  that  such 
evidence  must  not  be  considered.  On  page 
66  of  the  portion  of  record  printed,  the  trial 
court  said  to  witness  Thomas :  "What  Kate 
(Mrs.  Hughes)  told  you  is  stricken  out  and 
also  that  'Dickerson  was  down  hid  in  the 
brier  patch.'  That  is  struck  out — what  the 
witness  said  about  that — and  the  jury  will 
disregard  those  statements  that  I  have  struck 
out"   The  court  intervened  as  soon  as  prac- 
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ticable  to  prevent  the  Incompetent  answer  be- 
ing made,  and,  after  it  was  made,  promptly 
exercised  the  right  to  strike  it  from  the  con- 
sideration of  the  Jury.  These  two  particular 
instances  of  alleged  Incompetent  testimony 
are  not  well  grounded  and  were  not  sufficient 
to  justify  the  reversing  judgment. 

The  lower  court  also  found  error  In  the 
latitude  allowed  the  state  in  the  cross-exam- 
ination of  defendant's  character  witnesses. 
Many  witnesses  were  examined  and  cross-ex- 
amined on  this  subject,  and  a  large  part  of 
the  vast  record  is  taken  up  with  the  ques- 
tions and  answers.  We  can  only  select  some 
fair  samples  from  the  record,  which  will  be 
sufficient  to  show  the  general  field  of  contro- 
versy: G.  F.  McConnel,  perhaps  the  first 
character  witness  called  by  the  accused,  testi- 
fied to  an  acquaintance  with  Dickerson  of 
25  years;  that  he  had  frequently  met  him, 
sometimes  in  public  gatherings  and  places. 
Objections  to  several  questions  propounded  to 
this  witness  were  sustained,  because  of  either 
the  form  of  the  question  or  a  lack  of  suffi- 
cient knowledge  to  answer  as  to  character 
of  the  accused.  Efforts  to  qualify  witness 
were  pursued,  and  finally  the  following  ques- 
tion was  permitted  and  answered:  "Q.  Dur- 
ing the  last  15  years  and  prior  to  June  28, 
1905,  have  you  been  at  places,  gatherings,  or 
in  company  with  Benjamin  Dickerson,  or  not? 
(Objection  overruled  and  exception.)  A.  I 
have.  Q.  From  your  own  knowledge  of  Ben- 
jamin Dickerson,  gained  by  means  of  associ- 
ating and  seeing  him,  as  you  have  answered 
In  your  former  answers,  what,  so  far  as 
your  knowledge,  Is  his  general  character 
prior  to  June  28,  1905,  for  peace  and  quiet- 
ness? A.  Well,  it  Is  good.  Q.  Good  as  men 
in  general?  A.  Yes,  sir;  I  believe  it  is."  The 
witness  was  then  taken  on  cross-examination 
as  to  the  extent  of  the  acquaintance,  and 
the  state  asked  witness  about  certain  reports 
in  the  neighborhood  concerning  evil  things 
that  the  defendant  had  done.  Here  Is  an  In- 
stance: "Q.  You  know  A.  L.  Reed?  A.  Yes, 
sir.  Q.  You  heard  that  he  gave  away  a  bird 
dog  to  keep  Ben  from  stealing  the  dog,  did 
you  not,  prior  to  June  28th?  A.  I  have  no 
knowledge  of  ever  hearing  of  it— of  AI.  Reed 
giving  a  dog  to  keep  him  from  stealing  it 
Q.  You  heard  prior  to  June  28,  1905,  that 
Ben  Dickerson  and  his  brother  Josh  were  ac- 
cused of  killing  some  sheep  and  Injuring  some 
sheep  of  John  Dickerson  about  20  years  ago, 
didn't  you?  A.  No,  sir.  Q.  Didn't  you  heai 
that  Ben  and  Josh  were  both  blamed  with 
that  prior  to  June  28th,  and  arrested — 
brought  into  town?  A.  No,  sir.  Q.  Did  you 
hear  that— did  you  ever  hear  prior  to  June 
28th  that — Ben  was  accused  along  with,  his 
brother  Josh,  or  accused  along  by  himself, 
of  putting  arsenic  or  strychnine  in  a  crock 
of  milk,  and  that  when  it  was  churned  by 
John  Dickerson  and  given  to  some  hogs  thajt 
It  killed  several  hogs  when  they  gave  them 
the  buttermilk?   A.  No,  sir." 

These  inquiries  were  followed  up  by  others 


of  like  nature,  and  all  were  objected  to  by 
the  accused,  and  the  court  allowed  them  to 
go  on  as  before.  The  witness  was  also  in- 
terrogated about  hearing  of  the  defendant 
injuring  a  sawmill  of  Frank  Hardesty,  or 
throwing  away  some  of  Its  tools.  Other  wit- 
nesses for  defendant,  who  gave  him  a  good 
character,  were  asked  about  reports  of  the 
misdeeds  of  defendant  above  referred  to  and 
neighborhood  rumors  about  Dickerson's  con- 
duct. Some  of  these  witnesses  had  heard  of 
the  suggested  rumors  of  misconduct,  and 
they  were  plied  with  questions  as  to  whether 
they  took  them  into  consideration  in  making 
their  answers  to  the  general  good  character 
of  the  defendant  for  peace  and  quietness,  and 
whether  such  rumors  would  affect  their  testi- 
mony concerning  his  character.  These  ru- 
mors mentioned  by  counsel  for  the  state  were 
of  various  kinds  and  did  not  embrace  in  most 
instances  the  trait  of  character  Involved  In  a 
trial  for  homicide.  We  have  not  space  for 
more  extended  quotation  from  the  several 
cross-examinations  of  the  so-called  character 
witnesses.  It  will  be  observed  that  the  de- 
fense did  not  Introduce  evidence  of  his  gen- 
eral reputation  for  peace  and  a  quiet  disposi- 
tion, and  counsel  for  the  state  seems  to  think 
that  that  was  the  only  proper  course  of  in- 
quiry, and  seeks  to  justify  the  cross-examina- 
tions by  applying  them  to  the  course  of  in- 
quiry which  the  defense  should  have  adopted, 
namely,  to  establish  general  reputation.  This 
brings  up  the  question:  May  the  accused, 
under  a  charge  of  homicide,  Introduce  evi- 
dence of  his  good  character  as  to  the  trait  In- 
volved in  the  charge? 

There  is  no  doubt  that  counsel  and  even 
courts  have  sometimes  forgetfully  treated 
character  and  reputation  as  synonymous,  and 
a  want  of  a  clear  knowledge  or  recollection 
of  the  difference  between  the  two  often  leads 
to  mistake  in  applying  correct  rules  to  regu- 
late the  admission  of  evidence  of  one  or  the 
other.  Character  of  a  person  Is  that  which 
he  really  is,  rather  than  what  he  Is  reputed 
to  be;  and  we  think  the  accused  is  not  con- 
fined to  his  reputation  for  a  certain  trait  of 
character  involved  in  the  charge,  but  may,  by 
those  most  intimate  with  him  during  a  course 
of  years,  spread  before  the  jury  his  real  self, 
touching  the  quality  of  conduct  Involved  In 
the  issue.  Such  familiar  and  Intimate  ac- 
quaintance may  enable  bis  neighbors  to  read 
him  as  they  would  a  familiar  book.  If  we 
look  to  the  text-books,  we  see  the  right  of 
introducing  proof  of  good  character  recog- 
nized. See  section  25,  3  Greenleaf  on  Evi- 
dence. There  it  is  said:  "Upon  the  admis- 
sibility of  evidence  of  character,  whether  of 
the  prisoner  or  of  the  party  on  whom  the 
crime  is  alleged  to  have  been  committed,  there 
has  been  some  fluctuation  of  opinion.  Evi- 
dence of  the  prisoner's  good  character  was 
formerly  held  to  be  admissible,  in  favorem 
vita?,  in  all  cases  of  treason  and  felony ;  but 
this  reason  is  now  no  longer  given,  the  true 
question  being  whether  the  character  is  in 
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Issue.  'I  cannot,  In  principle,'  said  Mr.  Jus- 
tice Patterson,  'make  any  distinction  between 
evidence  of  facts  and  evidence  of  character. 
The  latter  Is  equally  laid  before  the  Jury  as 
the  former,  as  being  relevant  to  the  question 
of  guilty  or  not  guilty.  The  object  of  laying 
It  before  the  Jury  is  to  induce  them  to  believe, 
from  the  improbability  that  a  person  of  good 
character  should  have  conducted  himself  as 
alleged,' "  etc  See,  also,  section  3039,  Elliott 
on  Evidence,  where  it  is  said:  "It  is  the 
general. rule  that  the  defendant's  good  char- 
acter or  reputation  for  peace  and  quiet  is  ad- 
missible in  his  favor.  But  the  evidence  must 
be  confined.  In  general,  to  the  trait  involved 
In  the  crime  charged,"  etc  AJso  section  2721 
from  the  same  authority.  Further  citations 
to  text-books  is  not  necessary,  for  this  court 
has  long  ago  considered  and  passed  upon  the 
question.  In  Gandolfo  v.  State,  11  Ohio  St 
114,  we  have  the  following  as  the  third  sec- 
tion of  the  syllabus :  MA  defendant  who,  by 
the  nature  of  the  issue,  is  entitled  to  give 
evidence  of  his  character  for  peace  and  quiet- 
ness, is  not  limited  to  proving  what  people 
may  have  said  of  him,  as  to  his  being  or  not 
being  a  quiet  and  peaceable  man,  but  is  en- 
titled to  Inquire  as  to  his  character  from 
those  acquainted  with  him,  and  they  are  au- 
thorized to  speak  from  his  general  peaceable 
and  quiet  conduct,  and  from  not  having 
known  or  heard  anything  to  the  contrary." 
See,  also,  Griffin  v.  State,  14  Ohio  St  65,  5G. 

It  seems,  from  the  nature  and  form  of  the 
questions  propounded  by  the  defendant  to 
his  character  witnesses,  that  he  followed  the 
light  of  the  above  case,  and  the  trial  court 
should  have  recognized  it  much  earlier  In  the 
progress  of  the  trial.  But  the  cross-examina- 
tions were  conducted  as  if  these  witnesses 
had  been  testifying  to  the  general  reputation 
of  the  accused,  and  they  were  asked  concern- 
ing alleged  rumors  and  reports  In  the  com- 
munity about  this  and  that  misconduct  or 
criminal  act  of  the  accused.  This  course  of 
procedure  was  strenuously  objected  to  at 
every  step.  Then  what  followed?  The  state 
having  thrust  these  rumored  offenses  into 
the  cross-examination  to  the  extent  of  page 
after  page,  the  accused  or  his  counsel  thought 
it  necessary  to  refute  the  insinuations,  and 
he  was  called  to  the  stand  and  Interrogated 
as  to  the  truth  or  falsity  of  all  of  these 
various  rumors.  Thus  was  the  record  expand- 
ed with  immaterial  and  Incompetent  testi- 
mony, which  could  only  tend  to  cloud  the 
real  issue  and  confuse  the  Jury.  The  circuit 
court  correctly  held  against  such  lines  of 
cross-examination,  and  that  the  error  in  this 
regard  was  ground  of  reversal. 

It  is  urged  by  defendant  In  error  that  the 
circuit  court  should  have  found  further 
grounds  of  reversal  in  addition  to  those  stat- 
ed in  the  entry,  and  he  bad  his  exceptions 
to  not  so  finding  entered  of  record.  As  one  of 
the  additional  grounds,  it  is  said  there  was  no 
proof  of  the  venue  of  the  crime,  and  what  is 
claimed  to  be  the  only  evidence  on  the  sub- 


ject is  copied  in  one  of  the  briefs  for  defend- 
ant in  error.  In  answer  to  direct  questions, 
the  coroner  testified  for  the  state  that  be 
found  the  dead  body  in  a  certain  township 
and  that  the  township  is  in  Coshocton  county. 
But  be  was  not  asked  to  state,  nor  did  he  say, 
that  Coshocton  county  is  in  the  state  of  Ohio. 
We  are  not  disposed  to  encourage  the  lax 
method  of  establishing  the  venue  adopted 
in  this  case;  but  from  the  evidence  set  out 
and  the  main  facts  as  to  location  and  descrip- 
tion contained  in  other  parts  of  the  record, 
we  think  the  point  is  not  well  taken.  It 
clearly  appears  from  all  the  evidence  that 
the  criminal  transaction  occurred  in  the  state 
of  Ohio.  The  venue  need  not  be  proved  hi 
express  terms,  where  the  evidence  is  such  in 
the  state's  case  that  no  other  inference  can 
be  reasonably  drawn  by  the  jury.  Tlnney 
v.  State,  111  Ala.  74,  20  South.  597. 

Another  complaint  of  the  trial  court  re- 
lates to  the  admission  of  evidence  that  about 
two  weeks  before  the  death  of  Mrs.  Hughes 
the  house  in  which  she  was  residing  was 
burned,  and  that  evidence  was  admitted  tend- 
ing to  prove  that  it  was  set  on  fire  by  Dicker- 
son.  The  fire  occurred  in  the  forenoon,  when 
all  the  family  were  absent  Mrs.  Hughes 
had  gone  with  one  of  her  children  to  the 
house  or  spring  of  a  neighbor  to  get  water. 
Her  father  was  in  sight  of  the  house,  and  so, 
perhaps,  was  Mrs.  Hughes.  Their  attention 
was  called  to  the  fact  that  their  house  was 
on  fire.  Dickerson  was  not  seen  at  or  about 
the  house ;  but  one  or  more  testified  to  seeing 
him  coming  from  that  direction,  and  looking 
back  as  he  crossed  a  fence  The  fact  was 
also  introduced  that  he  did  not  go  to  the 
fire  after  its  discovery  and  assist  In  trying 
to  save  the  building  and  its  contents,  as  did 
other  neighbors.  On  the  evidence  in  the  rec- 
ord it  would  be  difficult  to  convict  Dickerson 
of  the  incendiary  act ;  but  the  court  admitted 
It  on  the  theory,  it  is  supposed,  that  the  fire 
might  have  furnished  a  motive  for  commit- 
ting the  homicide.  The  house  did  not  be- 
long to  Mrs.  Hughes,  but  belonged  to  her 
father,  Elijah  Thomas,  although 'occupied  by 
both  families ;  and  the  question  is,  should  the 
state  be  permitted  to  Introduce  the  evidence 
tending  to  prove  the  arson  on  the  issue  Join- 
ed on  either  count  of  the  Indictment?  It  Is 
argued  that  the  evidence  was  competent  un- 
der the  first  count  wherein  It  is  charged  the 
killing  was  done  with  a  blunt  instrument 
and  other  violent  means,  and  that  the  acts 
which  produced  death  were  accompanied 
with  deliberate  and  premeditated  malice  and 
purpose  to  kill.  It  is  not  seriously  claimed 
that  such  evidence  was  competent  under  the 
second  or  third  counts,  inasmuch  as  the  kill- 
ing is  alleged  to  have  occurred  while  per- 
petrating or  attempting  to  perpetrate  a  rape. 
Was  the  evidence  competent  under  the  first 
count?  If  not  It  could  not  be  under  either 
of  the  others.  To  justify  its  admission  to 
show  or  reflect  on  the  question  of  motive,  it 
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has  been  Intimated  that  Dlckerson  knew  that 
Mrs.  Hughes  saw  him  set  the  fire,  or  that  he 
was  near  by  when  It  was  discovered,  or  that 
he  In  some  way  heard  that  she  saw  him  In 
-close  proximity  to  the  fire,  and  that  in  either 
case  it  became  an  object  for  him  to  destroy 
her  evidence  by  destroying  her.  We  find 
nothing  In  the  record  to  establish  by  com- 
petent evidence  that  Dlckerson  knew  that 
Mrs.  Hughes  saw  him  In  guilty  connection 
with  the  firing  of  the  house.  Whatever  evi- 
dence there  is  relates  as  forcibly  to  Thomas 
and  several  others,  who  saw  as  much  as  she 
did;  and  there  appears  no  good  reason  why 
the  motive  to  suppress  or  destroy  testimony 
should  apply  to  her  more  particularly  than 
to  the  others,  who  knew  fully  as  much.  On 
a  retsial  the  state  may  be  able  to  clear  up 
this  situation;  bnt  It  is  not  satisfactory  to 
us  as  the  record  now  stands. 

The  state  cannot  give  evidence  to  prove 
other  crimes  In  support  of  the  charge  in  the 
Indictment,  nor  In  chief,  as  reflecting  on  the 
character  of  the  prisoner.  In  Barton  v.  State, 
18  Ohio,  221,  it  is  held  that  on  the  trial  of 
one  for  larceny  It  Is  error  to  admit  evidence 
for  the  purpose  of  proving  that,  Just  before 
the  defendant  committed  the  act  for  which 
he  is  being  tried,  he  committed  another  lar- 
ceny. The  reasons  for  the  holding  have  some 
weight  on  the  question  here.  To  the  same 
effect  is  Coble  v.  State,  31  Ohio  St  100. 
True,  the  former  assaults  Introduced  In  the 
last  case  had  not  been  made  upon  the  person 
who  was  the  victim  of  the  assault  under  In- 
vestigation; but  they  were  claimed  to  be 
crimes  of  like  character,  but  the  court  held 
their  proof  was  inadmissible.  There  are 
some  offenses  in  which  scienter  or  guilty 
knowledge  may  be  material,  such  as  passing 
forged  paper  or  counterfeit  money.  In  such 
case  It  Is  competent,  for  the  purpose  of  prov- 
ing guilty  knowledge,  to  show  that  the  per- 
son bad  in  his  possession  other  spurious  mon- 
ey or  paper,  or  had  recently  passed  similar 
spurious  money.  In  such  case  the  former 
acts  are 'pertinent  to  guilty  knowledge,  and 
are  of  the  same  class.  But  here  the  burning 
of  the  house  and  the  killing  of  Mrs.  Hughes 
are  crimes  not  of  the  same  class  or  cate- 
gory, and  until  a  better  preliminary  founda- 
tion is  furnished  than  appears  in  this  rec- 
ord— one  that  connects  the  murder  with  the 
burning  of  the  house  as  its  motive— the  evi- 
dence of  the  latter  should  not  be  admitted. 
There  should  be  some  logical  connection  be- 
tween the  two  crimes. 

But  it  is  said  that  the  jury  did  not  convict 
on  the  first  count,  and  therefore  the  evidence 
was  not  regarded  by  the  jury  as  material, 
and  the  prisoner  was  not  prejudiced.  It  Is 
true  the  verdict  of  guilty  was  rendered  on 
the  third  count,  which  Is  a  charge  of  killing 
by  certain  acts  of  violence  while  attempting 
to  perpetrate  a  rape.  Nevertheless  the  evi- 
dence was  admitted  generally,  and  the  court 
in  passing  on  its  competency  did  not  restrict 
Its  application  to  the  first  count;  nor  did 


he  limit  It  In  any  Instruction  during  the  trial, 
or  In  the  charge  to  the  Jury.  It  was  admitted 
and  remained  in  the  case  until  the  last.  The 
admission  of  this  evidence  on  the  foundation 
laid  In  this  record  was  error  for  which 
the  judgment  might  have  been  reversed. 

It  is  further  claimed  that  the  judgment 
should  have  been  reversed  because  of  the 
admission  of  what  counsel  denominate  "blood- 
hound testimony."  The  day  after  the  body 
of  deceased  was  found  a  Mr.  Woodward 
brought  from  Dayton,  Ohio,  to  the  scene  of 
the  crime,  two  dogs,  and  they  were  taken  to 
the  two  saplings  between  which  the  neck  of 
the  deceased  had  been  found  compressed,  and 
given  a  scent  from  them,  and  their  conduct 
is  described  in  relation  thereto,  and  then 
they  were  given  the  scent  of  a  limb  or  branch 
that  had  been  by  some  one  broken  from  one 
of  these  saplings,  as  evidenced  by  fitting  It 
to  the  stub  from  which  It  bad  been  broken. 
The  dog,  or  dogs,  were  to  some  extent  con- 
trolled by  Mr.  Woodward  by  means  of  a  leash 
attached  to  the  collar  or  harness  on  the  dog. 
Immediately  after  the  scent  of  the  branch 
the  dog  started  on  his  course,  which  was 
of  a  devious  character,  and  finally  went  to 
the  house  of  Dlckerson,  entered,  and  went  to 
a  room  upstairs.  He  was  not  at  home,  but 
was  not  far  away.  The  conduct  of  the  dogs, 
from  the  giving  of  the  scent  to  the  entrance 
of  the  Dlckerson  home,  was  submitted  to 
the  jury  on  his  trial.  It  was  admitted  over 
his  objection,  and  the  very  Important  ques- 
tion Is  made  that  the  evidence  was  not  com- 
petent The  history  and  experience  of  these 
animals  is  given  by  Mr.  Woodward,  who  op- 
erated them  on  this  occasion,  and  their  con- 
duct and  acts  are  described  by  him  and  Mr. 
Wilson,  who  claimed  to  have  been  present. 
They  are  contradicted  in  material  respects 
by  a  Mr.  Daugherty,  who  also  claimed  to 
have  been  present  on  the  course.  This  class 
of  evidence  is  somewhat  new  to  the  courts, 
and  but  few  cases  involving  it  have  reached 
courts  of  last  resort  It  enters  this  court  now 
for  the  first  time.  Other  courts  of  final  re- 
sort disagree  upon  the  question,  and  we  are 
obliged  to  settle  It  according  to  the  best  light 
of  reason  and  authority  at  our  command. 

The  instance  is  not  one  of  a  dog  testifying; 
but  It  is  his  actions  and  conduct  wben  giv- 
en the  start  of  a  track,  or  more  especially 
the  trail  of  a  human  being  who  at  a  recent 
date  was  at  the  beginning  of  the  trail,  or,  as 
claimed  here,  was  at  the  scene  of  the  crime. 
It  seems  true  that,  the  day  before  these  dogs 
arrived,  very  many  people,  young  and  old. 
bad  trodden  upon  and  over  this  scene,  and 
some  had  experimented  with  the  pressure  of 
the  two  saplings  by  placing  their  own  necks 
where,  as  supposed,  the  neck  of  Mrs.  Hughes 
bad  been  found.  This  fact  goes  to  the  weight 
of  such  evidence,  rather  than  its  competency, 
if  it  be  otherwise  competent  Counsel  for 
Dlckerson  not  only  urge  that  such  evidence 
Is  not  competent  and  violates  constitutional 
guaranties  in  favor  of  one  accused  of  crime, 


Digitized  by  Google 


974  82  NORTHEASTERN  REPORTER.  (Ohio 


but  also,  if  that  point  is  not  well  taken,  that 
a  sufficient  foundation  or  qualification  had 
not  been  shown  to  make  the  conduct  of  the 
dogs  admissible.  As  to  the  constitutional 
question,  it  is  sufficient  to  say  that  the  dogs 
were  not  witnesses  whom  the  accused  had  a 
right  to  confront  at  the  trial,  in  any  different 
sense  than  the  tracks  of  a  man  accused  may 
be  described  as  to  form,  size,  or  any  other 
characteristic  by  which  he  may  be  identified. 
It  is  like  the  use  of  a  yardstick  in  measuring 
goods.  The  witness  Is  he  who  uses  the  stick 
to  make  the  measure, *  and  It  Is  a  mere  in- 
strumentality. So  runs  the  theory  of  the 
state. 

The  older  text-books  furnish  us  no  light  on 
this  subject,  for  the  reason  that  this  class 
of  evidence  Is  of  modern  origin.  In  section 
1253  of  Elliott  on  Evidence  we  have  the 
views  of  the  author  stated  as  follows:  "Al- 
though the  subject  does  not  fall  strictly  with- 
in the  province  of  this  chapter,  yet  the  ques- 
tion of  the  admissibility  of  evidence  of  the 
actions  of  bloodhounds  In  following  the  track 
of  a  supposed  criminal  Is  not  entirely  foreign 
to  the  general  subject  under  consideration, 
and  this  seems  a  convenient  place  in  which 
to  treat  it.  There  is  no  certainty  In  such 
evidence.  It  is  really  the  dog  that  Is  the 
witness,  and  the  evidence  would  seem  to  be 
hearsay  in  this  view;  and  one  court  has 
vigorously  maintained  in  a  very  recent  case 
(Brott  v.  State,  70  Neb.  395,  97  N.  W.  593, 
63  L.  R.  A.  789)  that  such  evidence  Is  not 
admissible.  But  other  courts  have  agreed 
that  It  is  admissible  under,  and  only  under, 
substantially  the  following  conditions:  Even 
when  it  is  shown  that  the  dog  Is  of  pure 
blood,  and  of  a  stock  characterized  by  acute- 
ness  of  scent  and  power  of  discrimination, 
It  must  also  be  shown  by  preliminary  evi- 
dence that  the  dog  in  question  is  possessed 
of  these  qualities,  and  has  been  trained  or 
tested  in  their  exercise  in  the  tracking  of 
human  beings;  and  It  must  also  appear  that 
the  dog  so  trained  and  tested  was  laid  on 
the  trail,  whether  visible  or  not,  concerning 
which  testimony  has  been  admitted,  at  a 
point  where  the  circumstances  tend  clearly  to 
show  that  the  guilty  party  had  been,  or  upon 
a  track  which  such  circumstances  indicate 
to  have  been  made  by  him"— citing  Pedlgo 
v.  Commonwealth,  103  Ky.  41,  44  S.  W.  143, 
82  Am.  St  Rep.  506;  Davis  v.  State,  46 
Fla.  137,  35  South.  76;  Hodge  v.  State, 
98  Ala.  10,  13  South.  385,  39  Am.  St.  Rep. 
17;  State  v.  Hall,  4  Ohio  S.  &  C.  P.  Dec. 
147;  Simpson  v.  State,  111  Ala.  6,  20  South. 
572. 

We  will  give  attention  to  the  cases  which 
recognize  the  class  of  evidence  under  con- 
sideration. The  case  of  Pedigo  v.  Common- 
wealth, 103  Ky.  41,  44  S.  W.  143,  82  Am. 
St.  Rep.  566,  was  decided  in  1898  by  a  divided 
court;  one  of  the  seven  judges  composing 
the  court  dissenting  In  a  very  vigorous  opin- 
ion. The  majority  of  the  court  sanctioned 
the  admissibility  of  testimony  as  to  trailing 


by  bloodhounds,  but  circumscribed  its  admis- 
sibility so  that  Its  use  may  be  very  limited. 
The  proposition  is  that  "testimony  as  to 
trailing  by  bloodhounds  of  one  charged  with 
crime  may  be  permitted  to  go  to  the  jury  for 
what  it  is  worth  as  one  of  the  circumstances 
which  may  tend  to  connect  the  defendant 
with  the  crime,  when  it  Is  shown  by  some 
one  having  personal  knowledge  of  the  fact 
that  the  dog  In  question  Is  of  pure  blood  and 
of  a  stock  characterized  by  acuteness  of 
scent  and  power  of  discrimination,  is  itself 
possessed  of  these  qualities,  and  has  been 
trained  or  tested  in  their  exercise  In  the 
tracking  of  human  beings,  and  that  the  dog 
so  trained  and  tested  was  laid  on  the  trail, 
whether  visible  or  not,  concerning  which  tes- 
timony has  been  admitted,  at  the  point -where 
the  circumstances  tend  clearly  to  show  that 
the  guilty  party  had  been,  or  upon  a  track 
which  such  circumstances  Indicate  to  have 
been  made  by  him."  The  court,  on  page  50 
of  103  Ky.,  page  145  of  44  S.  W.  (82  Am.  St 
Rep.  566),  after  stating  the  above  rule,  said: 
"When  not  so  Indicated,  the  trial  court 
should  exclude  the  entire  testimony  in  that 
regard  from  the  jury."  The  case  sets  out 
the  evidence  upon  which  the  commonwealth 
relied  to  show  that  the  accused  had  been  at 
the  scene  of  the  crime  and  at  the  point  where 
the  dog  was  given  the  scent  and  the  reasons 
why  this  species  of  dog  is  selected  to  trail 
a  man  are  fully  stated  in  the  majority  opin- 
ion in  that  case,  and  we  will  not  repeat  them 
here. 

The  case  quoted  from  followed  the  reason- 
ing of  Hodge  v.  State,  98  Ala.  11,  13  South. 
385,  39  Am.  St  Rep.  17,  except  that  the  pre- 
liminary qualification  of  the  dog  in  the  lat- 
ter case  is  somewhat  less  stringent  The 
court  states  the  rule  of  qualification  as  fol- 
lows: "When  a  dog  trained  to  follow  human 
tracks  is,  a  short  time  after  the  commission 
of  a  homicide,  put  upon  the  trail  of  a  person 
suspected  of  the  crime,  and  follows  it  to  the 
house*  of  the  defendant  this  fact  may  be 
given  in  evidence,  along  with  the-  evidence 
of  several  witnesses  that  the  tracks  found  at 
the  scene  of  the  homicide  were  followed  and 
identified  along  the  precise  route  traced  by 
the  dog  up  to  the  house  of  the  defendant 
where  he  was  shown  to  have  been  that  night 
after  the  killing,  as  a  circumstance,  along 
with  all  the  other  evidence,  tending  to  con- 
nect the  defendant  with  the  crime."  The 
court  says  in  the  opinion  the  evidence  showed 
that  the  dog  thus  trained  was  within  a  very 
short  time  after  the  homicide  put  upon  the 
tracks  of  the  person  toward  whom  all  the 
circumstances  strongly  pointed  as  the  guilty 
agent  and  that  the  dog,  as  if  following  these 
tracks  or  trailing,  went  to  the  house  of  the 
defendant. 

In  the  year  1903  this  question  was  before 
the  Supreme  Court  of  Florida  in  Davis  v. 
State,  46  Fla.  137,  35  South.  76.  The  third 
paragraph  of  the  syllabus,  which  was  prepar- 
ed by  the  court  reads:   "Testimony  as  to  the 
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action  of  dogs  In  following  the  trail  of  a  sup- 
posed criminal  from  the  scene  of  a  crime  is 
admissible  in  evidence,  provided  such  prelim- 
inary proof  be  given  of  the  qualities  and 
training  of  the  dogs  as  to  show  that  reliance 
may  reasonably  be  placed  upon  their  accuracy 
in  following  the  trail  of  a  human  being."  In 
the  opinion  of  the  court,  by  Cockrell,  J.,  it  is 
said:  "There  should  first  be  testimony  from 
some  person  who  has  personal  knowledge  of 
the  fact  that  the  dog  used  has  an  acuteness 
of  scent  and  power  of  discrimination  which 
have  been  tested  in  the  tracking  of  human 
beings.  The  Intelligence,  training,  and  purity 
of  breed  are  all  proper  matters  for  considera- 
tion in  determining  the  admissibility  of  such 
evidence,  as  is  also  the  behavior  of  the  dog 
in  following  the  track  pointed  out.  In  the 
record  before  us  there  Is  no  proof  of  the  breed 
of  the  dogs,  and,  while  there  is  proof  that 
they  had  been  trained  for  six  months,  there 
is  no  proof  that  they  were  trained  In  the 
tracking  of  human  beings.  It  is  questionable 
whether  this  is  sufficient."  But,  as  the  case 
had  to  be  reversed  on  other  grounds,  the  ad- 
mission of  the  evidence  referred  to  was  not 
made  a  ground  of  reversal. 

In  1904  a  similar  question  was  before  the 
court  of  Criminal  Appeals  of  Texas  In  the 
case  of  Parker  v.  State,  46  Tex.  Cr.  R.  461,  80 
S.  W.  1008,  108  Am.  St  Rep.  1021.  The  rule 
there  laid  down  Is  differently  worded,  but 
not  much  different  in  substance.  It  Is: 
"Where  the  track  assumed  to  be  that  of  the 
murderer,  and  wbich  the  circumstances  in 
evidence  tend  to  show  was  his  track,  was 
pointed  out  to  a  dog  of  the  hound  species, 
who  was  trained  in  trailing  tracks  of  human 
beings,  and  the  dog  trailed  this  track  from 
where  it  was  pointed  out  to  him  to  the  resi- 
dence of  the  defendant,  some  mile  and  a  half, 
and  the  course  of  his  pursuit  of  the  track  was 
followed  by  witnesses  who  testified  in  the 
case,  and  showed  that  the  dog  followed  this 
track  which  they  saw  upon  the  ground  and 
described,  such  character  of  testimony  was 
held  to  be  admissible."  The  facts  entering 
into  the  preliminary  proof  in  the  latter  case 
vary  from  those  appearing  In  either  of  the 
former  cases;  but  the  court  was  passing  on 
the  sufficiency  of  the  preliminary  proof  in 
that  case,  rather  than  endeavoring  to  formu- 
late a  general  rule. 

It  Is  argued  that  there  are  cases  holding  a 
contrary  doctrine,  namely,  State  v.  Moore, 
129  N.  C.  494,  39  S.  E  626,  55  L.  R.  A.  96, 
McOlurg  v.  Brenton,  123  Iowa,  368,  98  N.  W. 
881,  65  L.  R.  A.  519,  101  Am.  St  Rep.  323, 
and  Brott  v.  State,  70  Neb.  395,  97  N.  W. 
593,  63  L.  R.  A.  789.  But  an  examination  of 
two  of  those  cases,  and  particularly  the 
facts  upon  which  they  rest  dispels  the  claim- 
ed antagonism.  In  State  v.  Moore,  supra,  the 
third  branch  of  the  syllabus  is  that  "the 
evidence  in  this  case  of  the  trailing  by  a 
bloodhound  should  not  have  been  admitted." 
But  what  was  the  evidence  In  this  case?  The 
conduct  of  the  dog  itself  showed  that  his 


trailing  was  unreliable,  and  that  he  did  not 
possess  the  live  and  acute  Instinct  so  neces- 
sary to  reliably  trail  human  beings.  After 
reviewing  the  evidence  upon  the  character  of 
the  dog  and  his  conduct  the  court  sums  up 
on  page  502  of  129  N.  C,  page  629  of  39 
S.  E.  (55  L.  R.  A.  96),  as  follows:  "In  this 
case  there  is  no  evidence  to  connect  the  cir- 
cumstance of  the  baying  of  the  two  defend- 
ants, or  either  of  them,  with  the  making  of 
the  tracks  at  the  time  the  larceny  was  com- 
mitted; nor  is  there  any  evidence  that  the 
dog  scented  any  that  were  made  by  either  of 
the  defendants;  nor  Is  there  any  way  to  as- 
certain that  fact  The  evidence  falling  to  be- 
come a  circumstance  to  connect  the  defend- 
ants with  the  crime,  •  •  •  there  was  er- 
ror in  admitting  it"  It  seems  clear  that  the 
court  so  ruled  because  the  defective  prelimi- 
nary proof  of  qualification  of  the  dog  and 
his  conduct  on  the  trail  and  at  its  close  lead 
to  the  opinion  that  the  evidence  of  the  trail- 
ing should  not  have  been  admitted. 

McClurg  v.  Brenton,  supra,  is  a  case  where 
an  action  was  commenced  to  recover  dam- 
ages for  an  unlawful  search  of  plaintiff's 
premises.  The  search  was  made  without 
warrant  for  the  discovery  of  alleged  stolen 
property,  but  by  an  ofllcer  of  the  law.  The 
court  say  in  branch  3  of  the  syllabus :  "Evi- 
dence in  an  action  for  wrongful  search  as  to 
conduct  of  hounds  used  to  track  the  thief 
is  only  admissible  on  the  question  of  malice, 
in  mitigation  of  damages."  And  in  the  fourth 
clause  it  is  said:  "In  an  action  for  an  un- 
lawful search  aided  by  the  use  of  bounds, 
evidence  as  to  the  breeding  and  training  of 
the  dogs,  letters  indorsing  their  usefulness, 
and  stories  concerning  their  ability  are  In- 
admissible." -Why?  The  court  says  on  page 
371,  372  of  123  Iowa,  page  882  of  98  N.  W. 
(65  L.  R.  A.  519,  101  Am.  St  Rep.  323): 
"The  mere  fact  that  a  man  Is  an  officer, 
whether  of  high  or  low  degree,  gives  him  no 
more  right  than  is  possessed  by  the  ordinary 
private  citizen  to  break  in  upon  the  privacy 
of  a  home  and  subject  its  occupants  to  the  In- 
dignity of  a  search  for  the  evidence  of  crime, 
without  a  legal  warrant  procured  for  that 
purpose.  No  amount  of  incriminating  evi- 
dence, whatever  its  source,  will  supply  the 
place  of  such  warrant  At  the  closed  door 
of  the  home,  be  it  palace  or  hovel,  even  blood- 
hounds must  wait  till  the  law,  by  authorita- 
tive process,  bids  It  open.  •  •  • "  In  an- 
other part  of  the  opinion  it  is  said:  "But 
in  an  action  for  an  unlawful  search  it  is  no 
defense  whatever  to  say  that  plaintiff  was  a 
thief,  or  did  in  fact  have  stolen  property  on 
the  premises.  The  fact  may  be  admitted,  but 
the  right  of  action  remains."  It  is  quite  easy 
to  see  why  the  court  held  against  the  evi- 
dence offered. 

Brott  v.  State,  supra,  as  we  read  the  case, 
is  against  the  admission  of  the  conduct  of 
bloodhounds,  and  perhaps  under  any  circum- 
stances. According  to  the  opinion  in  that 
case  the  court  as  then  constituted  had  no 


Digitized  by  Google 


976 


82  NORTHEASTERN  REPORTER. 


faith  In  such  evidence  and  regarded  its  ad- 
mission as  dangerous  to  the  rights  of  an  ac- 
cused party.  It  must  be  admitted  that  some 
reasons  advanced  for  the  conclusion  reached 
are  forcible  and  calculated  to  excite  great 
caution,  If  not  entire'  distrust,  although  they 
are  couched  In  language  of  unsparing  sar- 
casm. But  we  think  that,  from  a  comparison 
of  the  views  expressed  by  the  different  courts 
from  whom  we  have  quoted,  there  may  be 
deduced  a  rule  which,  until  shown  untrust- 
worthy, may  be  followed  in  cases  where  this 
class  of  evidence  is  offered.  It  is  apparent 
that,  before  the  acts  and  conduct  of  the  dog 
can  be  shown,  a  proper  preliminary  founda- 
tion must  be  laid,  and  to  establish  such  foun- 
dation it  must  be  shown  that  the  particular 
dog  used  was  trained  and  tested  in  tracking 
human  beings,  and  by  experience  had  been 
found  reliable  in  such  cases;  that  the  dog 
so  trained  was  laid  on  the  trail,  whether  It 
was  visible  or  invisible,  at  a  point  where  the 
circumstances  tended  clearly  to  show  that 
the  guilty  party  had  been,  or  upon  a  track 
which  the  circumstances  indicated  to  have 
been  made  by  him.  In  addition  to  this,  the 
reliability  of  the  dog  must  be  proved  by  a 
person  or  persons  having  personal  knowledge 
thereof.  This  foundation  may  be  strength- 
ened by  proof  of  pedigree,  purity  of  blood,  or 
the  exalted  standing  of  his  breed  In  the  per- 
formance of  such  peculiar  work. 

The  charge  of  the  court  upon  this  subject 
seems  to  have  been  full  and  fair,  and  is  not 
seriously  complained  of.  After  all,  it  Is  the 
human  testimony  that  makes  the  trailing 
done  by  the  animal  competent,  and  Its  actions 
are  described  by  human,  testimony,  just  as  It 
would  describe  the  operations  of  a  piece  of 
intricate  machinery.  When  the  above  foun- 
dation, or  one  similar  In  effect  and  efficiency 
Is  laid,  the  acts  of  the  animal  may  be  describ- 
ed. But  the  court,  when  such  evidence  is  ad- 
mitted, should  explain  its  purpose  and  limi- 
tations to  the  Jury,  hi  order  that  they  may 
not  be  unduly  Impressed  thereby.  There  was 
some  evidence  In  this  case  as  to  the  training 
of  the  dog  and  of  his  acuteness,  and  tending 
to  prove  that  Dickerson  had  been  seen  In 


the  bushes  close  to  where  the  body  vu 
found;  of  tracks  leading  from  the  scene, 
which  were  followed  by  witnesses  contempo- 
raneously with  the  trailing  by  the  dog.  We 
do  not  think  it  necessary  or  proper  to  com- 
ment upon  its  sufficiency  now,  but  content 
ourselves  with  submitting  the  best  rule  we 
can  formulate,  which  should  govern  when 
the  case  Is  retried. 

The  circuit  court  was  of  the  opinion  that 
requests  0  and  10  made  by  the  state  and 
given  to  the  jury  should  not  have  been  given. 
If  the  objection  to  them  consists  in  their  be- 
ing mere  abstract  propositions  of  law,  it  may 
be  well  taken,  for  such  is  their  character ;  but 
giving  one  or  more  abstract  propositions  li 
not  always  error.  The  balance  of  the  charge 
may  cure  the  fault 

The  court  was  less  fortunate  in  the  use  of 
language  we  find  in  the  general  charge  on 
page  438  of  the  printed  part  of  the  record. 
"In  a  civilized  state  like  this,  It  Is  absolute- 
ly essential  to  the  preservation  of  social  or- 
der that  the  law  should  be  enforced,  and  es- 
pecially In  cases  where  acts  of  violence  have 
been  done.  The  laws  must  be  obeyed,  vio- 
lators of  the  law  must  be  punished,  and  you 
as  jurors  would  be  faithless  to  your  trust 
If  you  should  return  a  verdict  of  acquittal 
In  this  case  when  the  facts  demand  a  con- 
viction of  the  prisoner.  It  Is  equally  Import- 
ant that  innocence  should  not  be  punished. 
You  were  impaneled,  not  for  vengeance,  but 
to  subserve  tbe  ends  of  public  Justice;  and 
you  would  be  disloyal  to  your  obligations  if 
you  should  find  the  prisoner  guilty  when  tbe 
evidence  required  bis  acquittal."  The  word- 
ing of  these  statements  may  have  been  a 
mere  Inadvertence;  but,  coming  from  the 
court  so  near  the  close  of  the  charge.  It  is 
more  than  probable  that  they  bad  a  preju- 
dicial Influence. 

Other  errors  In  the  record  have  been  press- 
ed, but  we  do  not  regard  them  as  material. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

SHAUCK,  C.  J.,  and  SUMMERS  and  DA- 
VIS, JJ.,  concur. 
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(40  Ind.  App.  889) 

COLUMBUS  ST.  RY.  ft  LIGHT  CO. 
REAP.     (No.  6,121.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec.  18,  1907.) 

1.  Street  Rajlhoadb  —  Operation  —  Negli- 
gence. 

The  placing  of  an  inexperienced  motorman 
in  charge  of  a  car,  accompanied  by  a  skilled 
motorman  to  teach  him  the  work,  and  to  see 
that  no  harm  will  come  from  his  inexperience, 
is  not  negligence  on  the  part  of  the  street  rail- 
way company. 

2.  Same— Collisions— Negligence. 

In  an  action  for  injuries  in  a  collision  be- 
tween a  street  car  and  a  wagon,  evidence  held 
insufficient  to  show  negligence  of  the  street  rail- 
way company  proximately  causing  the  collision.- 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  |  246.] 

8.  Sake. 

A  motorman  seeing  a  horse  and  wagon 
standing  beside  the  track,  and  out  of  danger, 
may  assume  that  he  can  safely  pass  without 
slacking  the  speed  of  his  car,  and  that  either 
the  horse  is  properly  secured  or  that  it  will  not 
be  frightened  at  the  car. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  105-203.] 

Appeal  from  Circuit  Court,  Bartholomew 
County;  Marshall  Hacker,  Judge. 

Action  by  Philip  H.  Reap,  by  next  friend, 
against  the  Columbus  Street  Railway  & 
Light  Company.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  new 
trial  ordered. 

F.  T.  Hord  and  Jas.  F.  Cox,  for  appel- 
lant C.  E.  Custer,  for  appellee. 

RABB,  J.  The  appellee  sued  the  appellant 
to  recover  damages  for  Injuries  alleged  to 
have  been  sustained,  by  him,  resulting  from 
a  collision  between  appellant's  electric  street 
car,  while  the  same  was  passing  over  its 
line  on  Chestnut  street,  in  the  city  of  Colum- 
bus, and  a  delivery  wagon  in  which  the  ap- 
pellee was  sitting,  and  which  at  the  time 
of  the  collision  was  temporarily  standing  in 
said  street  which  collision  is  alleged  to  have 
occurred  through  the  negligence  of  appel- 
lant's servants  in  charge  of  the  car.  The 
cause  was  put  at  issue,  tried  by  jury,  ver- 
dict returned  In  favor  of  the  appellee,  appel- 
lant's motion  for  a  new  trial  overruled,  and 
judgment  rendered  against  it  on  the  verdict. 
The  overruling  of  appellant's  motion  for  a 
new  trial  is  assigned  as  error  in  this  court 
One  of  the  grounds  of  the  motion  for  a  new 
trial  is  the  insufficiency  of  the  evidence  to 
sustain  the  verdict 

The  complaint  charged  that  at  the  place 
where  the  accident  occurred  the  space  be- 
tween the  street  car  rail  and  the  gutter  was 
about  the  width  of  an  ordinary  carriage. 
The  proof  showed  that  it  was  14  feet  The 
complaint  charged  that  the  street  car  was 
running  at  the  rate  of  15  miles  per  hour,  a 
high  and  unreasonable  rate  of  speed.  The 
evidence  most  favorable  to  appellee  showed 
that  the  car  was  running  at  a  speed  of  six 
or  seven  miles  per  hour;  and  that  that  was 
the  speed  at  which  it  ordinarily  ran.  The 
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complaint  charged  that  the  car  was  in  charge 
of  an  incompetent  and  inexperienced  motor- 
man,  who  had  never  operated  a  motor  car 
prior  to  the  day  jof  the  accident  The  evi- 
dence showed  that  the  motorman  who  had 
control  of  the  motor  at  the  time  of  the  ac- 
cident was  a  new  employe  of  the  appellant, 
just  learning  the  business,  that  the  day  of 
the  happening  of  the  accident  was  his  third 
day  of  trial  as  a  motorman,  and  that  the 
company  sent  with  him  a  competent  and  ex- 
perienced motorman  to  teach  him  how  to 
operate  the  motor,  and  he  was  present  with 
him,  standing  within  two  feet  and  a  half 
of  him  at  the  time  the  accident  happened 
The  complaint  charged  that  the  horse  at- 
tached to  the  delivery  wagon  became  fright- 
ened and  unmanageable,  and  backed  the  wag- 
on onto  the  track  when  the  street  car  was 
a  distance  of  400  feet  away,  and  that  the 
horse  and  wagon  were  in  plain  view  of  the 
motorman  for  the  entire  distance,  and  that 
those  in  charge  of  the  car  could  and  did  see 
that  the  horse  was  frightened  and  unman- 
ageable, and  that  the  appellee  was  power- 
less to  control  the  horse  or  to  prevent  a  col- 
lision; that  the  motorman  saw  appellee's 
peril  in  time  to  have  avoided  the  accident 
The  evidence  most  favorable  to  appellee 
showed  that  the  appellee,  a  boy  of  10  years, 
got  into  the  delivery  wagon  to  ride  with 
another  boy  of  13  years  of  age,  who  was  In 
charge  of  the  wagon,  delivering  groceries  for 
his  employer;  that  the  boy  in  charge  of  the 
wagon  drove  the  wagon  up  by  the  side  of  the 
gutter,  fastened  the  lines  in  some  way  to 
the  wagon,  and  left  it  about  4%  feet  from 
the  car  track,  and  went  upstairs  to  deliver 
goods,  leaving  the  appellee  in  the  wagon 
alone;  that  he  did  not  tie  the  horse;  that 
it  was  a  gentle  animal,  and  had  been  used 
on  the  streets  of  Columbus,  and  driven  to 
a  delivery  wagon  by  this  same  boy  who 
then  had  charge  of  It  for  four  months  last 
past;  that,  while  the  delivery  boy  was  gone, 
the  street  car  turned  the  corner,  and  came 
into  Chestnut  street,  2%  blocks  away;  that 
the  horse  gave  no  manifestations  of  fright 
that  were  observable  by  the  two  motormen 
on  the  appellant's  car  until  the  street  car 
passed  Fifteenth  street  when  the  horse  sud- 
denly began  to  shy  and  back.  The  accident 
happened  about  40  feet  south  of  Fifteenth 
street 

Appellee's  witness  Elmer  Brisben,  who  was 
seated  on  the  sidewalk  Immediately  In  front 
of  the  horse,  testifies  that  he  did  not  notice 
the  horse  until  the  car  arrived  this  side  of 
Fifteenth  street;  that  the  motorman  was 
ringing  the  bell  for  Fifteenth  street  The 
horse  started  to  back,  and  the  witness  jump- 
ed over  the  railing  to  catch  it,  but  the  car 
hit  the  wagon  before  he  could  reach  the 
horse.  The  delivery  wagon  bad  a  top,  and 
was  standing  in  such  a  position  that  the 
motorman  was  unable  to  see  the  boy  seated 
in  the  wagon.  Mr.  Brisben  testified  that 
when  he  observed  the  wagon,  the  wheel  was 
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within  about  one  foot  of  the  track.  Mr. 
McPeak,  another  of  appellee's  witnesses,  who 
was  standing  on  the  sidewalk  opposite  the 
spot  where  the  accident,  occurred,  testified 
that,  when  the  car  was  within  20  or  30  feet 
of  the  wagon,  it  stood  about  4  feet  from  the 
track;  that  the  horse  shied  and  the  collision 
occurred.  The  new  motorman,  Shoemaker, 
testified  that  he  saw  the  horse  and  wagon 
standing  at  the  side  of  the  street  when  he 
was  a  block  and  a  half  away,  and  kept  them 
under  observation  until  the  collision;  that 
from  the  position  of  the  wagon  he  could  not 
see  the  boy;  that  he  observed  nothing  un- 
usual about  the  horse  until  just  as  the  car 
got  to  It,  when  it  shied  and  backed  the  wagon 
against  the  car;  that  he  turned  on  the  brake 
at  once,  and  stopped  the  car  as  soon  as  it 
could  be  done.  Walter  Chitty,  the  old  motor- 
man  who  was  with  Shoemaker,  testified  that 
he  was  on  the  car  with  Shoemaker,  teach- 
ing him  the  business;  stood  in  the  door  of 
the  vestibule,  where  he  could  see;  saw  the 
horse  and  wagon  while  the  car  was  more 
than  a  block  away.  When  he  first  observed 
the  wagon,  it  stood  four  feet  from  the  track, 
and  the  horse  showed  no  signs  of  fright  until 
nearly  to  it,  when  it  suddenly  shied  and  back- 
ed the  wagon  against  the  car.  There  is  no 
substantial  conflict  In  the  testimony  of  these 
witnesses,  and  it  is  perfectly  plain  from 
their  evidence  that  there  was  nothing  about 
the  horse's  appearance  or  conduct  that  would 
naturally  lead  the  motorman  to  anticipate 
that  he  might  not  safely  pass  it,  until  he 
was  almost  opposite  to  the  horse,  and  too 
late  to  avoid  the  collision. 

The  evidence  without  contradiction  shows 
that  the  collision  did  not  occur  between  the 
wagon  and  the  front  end  of  the  car,  but  with 
the  car  step,  indicating  clearly  that  the  wag- 
on was  backed  against  the  car  while  it  was 
passing.  The  facts  testified  to  by  appellee's 
witness  Brisben  illustrates  the  suddenness 
of  the  whole  affair,  and  showed  with  more 
clearness  than  the  mere  guess  of  witnesses 
in  reference  to  the  distance  the  car  was 
from  the  horse  when  it  first  manifested 
fright.  Brisben  says  that  he  was  sitting  on 
the  sidewalk  just  in  front  of  the  horse.  The 
instant  he  noticed  the  danger,  he  leaped  over 
the  railing  to  catch  the  horse,  but,  before  he 
could  reach  it,  the  collision  occurred.  While 
it  is  true  that  the  motorman  in  charge  of 
the  motor  on  the  car  in  this  instance  was 
inexperienced,  that  fact  of  itself  does  not 
constitute  negligence  on  the  part  of  the 
street  car  company.  It  is  necessary  that 
men  learn  the  business.  The  operation  of 
motor  cars  Is  not  a  natural  gift,  and  we  can 
conceive  of  no  other  way  in  which  the  busi- 
ness can  be  learned  than  the  one  that  was 
employed  In  this  case  by  the  company.  They 
bad  taken  the  precaution  to  provide  a  skilled 
and  experienced  motorman  to  accompany 
the  novice,  to  teach  him  the  art,  and  pre- 
sumably to  see  that  no  harm  came  from  his 
inexperience,  and  this  man  was  present  with 


him  at  the  time  the  accident  occurred,  and 
it  is  not  manifest  from  the  evidence  that, 
if  the  experienced  motorman  had  hold  of  the 
motor  at  the  time,  the  accident  would  not 
have  happened  just  as  it  did.  The  evidence 
falls  to  show  any  negligence  upon  the  part 
of  the  motorman,  inexperienced  though  he 
was,  that  proximately  caused  the  collision. 
The  negligence  bringing  about  the  accident 
was  the  negligence  of  the  delivery  boy  in 
leaving  the  horse  unsecured  alongside  the 
street  car  track.  The  motorman  had  the  right 
to  assume,  when  he  saw  the  horse  and  wagon 
standing  beside  the  track,  and  out  of  dan- 
ger, that  he  could  safely  pass  without  slack- 
ening the  speed  of  his  car;  that  either  the 
horse  was  properly  secured,  or  that  it  would 
not  frighten  at  the  car.  Citizens'  St.  Ry. 
Co.  v.  Lowe,  12  Ind.  App.  47,  39  N.  E.  165; 
Kessler  v.  Citizens*  St  Ry.  Co.,  20  Ind.  App. 
428,  50  N.  E.  891;  27  A.  &  E.  Ency.  of  Law 
(2d  Ed.)  71,  and  cases  cited. 

The  evidence  in  this  case  was  not  suffi- 
cient to  sustain  the  verdict  of  the  jury,  and 
appellant's  motion  for  a  new  trial  should 
have  been  sustained. 

Cause  reversed,  and  a  new  trial  ordered. 


(40  Ind.  App.  OS) 
VANDALIA  R.  CO.  v.  FETTERS. 
(No.  5,999.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec.  11,  1907.) 

L"  Pleading— Action  on  Written  Instru- 
ment—Filing— Necessity. 

Under  Burns'  Ann.  St.  1901,  §f  5323-5325, 
authorizing  an  abutting  owner  to  repair  a  rail- 
way  right  of  way  fence,  after  giving  30  days' 
notice,  and  providing  that  he  shall  present  an 
itemized  statement  of  the  expenses  and  may 
recover  the  same,  etc.,  the  itemized  statement 
furnished  by  an  abutting  owner  repairing  a  rail- 
way right  of  way  fence  is  not  the  foundation 
of  an  action  for  the  expenses,  within  section 
365,  providing  that  when  a  pleading  is  found- 
ed on  a  written  instrument  the  original  or  a 
copy  thereof  must  be  filed  with  the  pleading,  but 
the  labor  done  and  materials  furnished  which 
have  inured  to  the  benefit  of  the  company  con- 
stitute the  foundation  of  the  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Die. 
vol.  39,  Pleading,  §  936.] 

2.  Same. 

Where  a  written  instrument  is  not  the  basis 
of  the  action  or  defense,  but  only  referred  to 
as  one  among  other  facts  material  to  the  plead- 
ing, a  copy  or  exhibit  need  not  be  filed  with  or 
made  a  part  of  the  pleading,  notwithstanding 
Burns'  Ann.  St.  1901,  §  365,  providing  that 
where  a  pleading  is  founded  on  a  written  in- 
strument the  original  or  copy  thereof  must  be 
filed  with  it,  etc. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §  936.] 

3.  Railroads— Right  of  Wat  Fence— Erec- 
tion by  Abutting  Owner— Cost— Recov- 
ery from  Company— Complaint. 

Under  Burns'  Ann.  St.  1901,  §§  5323-5325, 
declaring  that  when  a  railroad  fails  to  repair 
its  riRht  of  way  fence  within  30  days  after  no- 
tice, the  abutting  owner  may  make  the  repairs 
and  recover  the  cost  thereof  after  furnishing 
to  the  railroad  an  itemized  statement  of  the 
expense,  a  complaint  in  an  action  by  an  abutting 
owner  for  the  cost  of  repairing  a  railway  right 
of  way  fence,  which  alleges  the  reasonable  value 
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of  the  fence,  followed  by  an  itemized  statement 
of  the  materials  used  and  labor  performed,  and 
that  after  the  completion  of  the  fence  an  item- 
ized statement  of  the  expense  was  furnished, 
sufficiently  embodies  the  itemized  statement. 
4.  Same. 

Under  Burns'  Ann.  St.  1901,  §§  5323-5325, 
requiring  a  railroad  to  fence  its  right  of  way 
except  where  the  same  runs  over  unimproved 
and  uninclosed  lands,  and  to  maintain  the  same 
in  repair,  and  authorizing  an  abutting  owner 
to  repair  after  30  days'  notice,  an  abutting 
owner  may  rebuild  a  right  of  way  fence  on 
giving  the  30  days'  notice,  though  the  fence  be- 
tween his  land  and  his  neighbor's  is  out  of  re- 
pair. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Harry  Bernetha,  Judge. 

Action  by  David  Fetters  against  the  Van- 
dalia  Railroad  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

John  6.  Williams  and  Saml.  Parker,  for 
appellant    EL  A.  Logan,  for  appellee. 

COMSTOCK,  J.  Appellee  recovered  judg- 
ment against  appellant  for  rebuilding  a  fence, 
built  by  him  on  the  appellant's  right  of  way, 
where  his  farm  land  abutted  upon  the  same. 
The  complaint  alleges,  in  substance,  that  ap- 
pellee's lands,  being  agricultural  lands,  abut 
upon  the  right  of  way  of  appellant's  railroad, 
and  that  the  original  right  of  way  fence  along 
the  said  lands,  on  April  12,  1905,  had  decayed 
so  that  at  that  time  it  would  not  turn  stock 
of  any  kind ;  that  at  said  time  his  said  lands 
were  fenced,  except  along  said  right  of  way ; 
that  on  said  day  he  caused  to  be  prepared 
and  served  upon  the  appellant's  nearest 
freight  agent  a  written  notice,  notifying  It 
that  he  owned  said  lands,  that  the  fence  was 
out  of  repair,  the  probable  cost  of  putting 
in  repair,  and  that  unless  appellant  rebuilt 
or  repaired  the  fence  within  30  days  he  would 
enter  upon  the  right  of  way  and  rebuild  or 
repair  It  himself ;  that,  the  fence  not  having 
been  rebuilt  or  repaired  pursuant  to  said  no- 
tice, he,  on  May  15, 1905,  built  and  construct- 
ed a  good,  woven-wire  fence  along  the  edge  of 
the  right  of  way  next  to  his  said  lands  at  a 
cost  of  $106.67,  and  that  on  May  22,  1905, 
he  prepared  an  Itemized  statement  of  the  cost 
of  said  fence  and  verified  the  same,  and  de- 
livered a  duplicate  copy  thereof  to  appellant's 
agent,  being  the  same  agent  upon  whom  he 
served  said  notice;  that  appellant  failed  to 
pay  or  tender  the  amount  shown  to  be  due 
by  said  statement  within  60  days,  and  that 
said  sum,  together  with  an  attorney's  fee  of 
$50,  Is  due  and  unpaid.  A  demurrer  to  the 
complaint  for  want  of  facts  was  overruled, 
and  the  cause  put  at  Issue  by  general  denial. 
The  cause  was  tried  by  the  court.  Upon 
proper  request  the  court  made  a  special  find- 
ing of  facts,  and  stated  one  conclusion  of 
law  thereon,  to  the  effect  that  appellee  was 
entitled  to  recover  the  reasonable  value  of 
the  fence  constructed  by  him,  In  the  sum 
of  $99.95,  and  his  attorney's  fee  of  $25  and 
costs.  Judgment  was  rendered  In  accordance 
with  the  conclusion  of  law.  In  this  appeal 
It  Is  contended  in  behalf  of  appellant  that 


the  court  erred,  first,  in  overruling  Its  de- 
murrer to  the  complaint,  and  second,  In  the 
conclusion  of  law. 

In  support  of  the  first  specification  of  er- 
ror, appellant  claims  that  the  complaint  is 
insufficient,  because  the  itemized  account  is 
not  made  a  part  thereof  as  an  exhibit  or 
otherwise.  The  statute  alms  in  three  special 
sections  to  secure  and  maintain  the  fencing 
of  a  railroad's  right  of  way,  to  keep  all  do- 
mestic animals  from  Its  tracks.  Sections 
5323,  5324,  5325,  Burns'  Ann.  St  1901.  Sec- 
tion 5323,  supra,  states  the  duty  and  the  man- 
ner of  its  discharge.  Section  5324  fixes  the 
time  limit  after  the  completion  of  the  road 
for  the  construction  of  the.  first  fence,  and 
the  landlord's  right  upon  default;  and  sec- 
tion 5325,  the  duty  to  maintain,  and  the  land- 
owner's right  upon  the  company's  failure  to 
keep  up,  the  fence  according  to  the  original 
standard.  Terre  Haute,  etc.,  R.  Co.  v.  Erdel, 
163  Ind.  348,  71  N.  E.  960.  The  proceeding 
in  the  case  at  bar  was  under  section  5325, 
supra.  Said  section  provides  that  after  the 
landowner  has  taken  the  steps  provided  for 
in  the  statute,  he  may  recover  the  "reason- 
able value  of  said  repairs  from  such  rail- 
road," etc.  The  itemized  statement  to  be 
furnished  the  railroad  company  is  not  the 
foundation  of  the  action.  "The  work  and 
labor  done  and  materials  furnished,  which 
have  inured  to  the  benefit  of  the  company,  is 
the  foundation  of  the  cause  of  action.  When 
a  written  instrument  is  not  the  basis  of  the 
action  or  defense,  but  is  only  referred  to  as 
one  among  other  facts  material  to  the  plead- 
ing, a  copy  or  exhibit  need  not  be  filed  with 
or  made  a  part  of  the  pleading."  Counsel 
for  appellant  cites  section  365,  Burns'  Ann. 
St.  1901,  and  numerous  cases  from  the  Su- 
preme and  Appellate  Courts,  but  they  do  not 
apply  to  the  question  before  us  for  the  reason 
above  stated. 

The  complaint  alleges  "that  said  fence  Is 
worth,  and  the  reasonable  value  thereof  is, 
$106.67,  itemized  as  follows."  Then  follows 
an  itemized  statement  of  the  material  used 
and  labor  performed.  "Total  cost  of  rebuild- 
ing and  replacing  fence,  $106.67.  *  •  * 
And  plaintiff  says  that  after  the  completion 
of  said  fence  he  did,  on  the  22d  day  of  May, 
1905,  present  for  payment  to  the  freight  re- 
ceiving and  shipping  agent  employed  by  de- 
fendant at  Its  station,  La  Paz  Junction,  In- 
diana, said  station  being  the  nearest  shipping 
station  of  the  defendant  railroad  to  the  land 
so  described  as  fenced,  an  Itemized  statement, 
verified  by  affidavit,  of  this  plaintiff,  of  the 
expense  of  the  construction  of  such  fence  so 
built  by  plaintiff  at  a  cost  of  $106.67.  That 
said  verified  itemized  statement  was  present- 
ed to  John  M.  Montgomery,  who  was  said 
agent  at  La  Paz  Junction,  Indiana,  at  his 
office  In  said  station,  and  a  duplicate  copy  of 
such  sworn  statement  was  furnished  and  de- 
livered to  him  at  said  time."  So  that,  while 
the  Itemized  account  Is  not  the  foundation  of 
this  action,  It  substantially  appears  to  have 
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been  embodied  In  the  complaint  It  appears 
from  the  only  part  of  the  special  findings 
which  appellant  questions  that  the  appellee's 
lands  abutting  on  the  rigbt  of  way  where  be 
repaired  or  rebuilt  the  fence  were  divided 
Into  two  fields,  the  one  on  the  south  contain- 
ing about  20  acres  and  the  one  on  the  north 
about  40  acres.  The  north  part  of  the  right 
of  way  fence  built,  by  appellee  along  the 
south  field  was  approximately  60  rods,  and 
along  the  north  field  93%  rods.  That  at  the 
time  when  the  30  days'  notice  was  served, 
and  when  the  fence  was  built  by  appellee, 
his  fence  along  the  side  of  the  south  field 
and  next  to  the  public  highway  "was  Insuffi- 
cient, without  repair  to  permanently  restrain 
horses,  cattle,  mules,  sheep,  hogs  and  other 
stock."  And  that  the  fence  along  the  north 
side  of  the  40  acres  or  north  field  was  a  par- 
tition fence,  and  that  the  east  part  thereof, 
being  the  part  belonging  to  the  adjoining 
landowner,  "consists  of  two  or  three  wires 
strung  on  posts,  and  was  not  at  said  time 
sufficient  to  turn  hogs  and  sheep."  Upon 
these  facts  it  Is  claimed  tuat  appellee  was 
not  in  a  position  to  demand  and  require  that 
appellant  build  or  repair  its  right  of  way 
fence  along  the  fields. 

In  behalf  of  appellant  it  is  Insisted  that 
the  statute  means  that  the  landowner,  be- 
fore he  can  require  a  railroad  company  to 
construct  and  maintain  what  may  be  called 
a  lawful  fence  along  the  right  of  way  next 
to  his  land,  must  have  his  land  inclosed  on 
its  other  sides  with  a  lawful  fence.  The  lia- 
bility of  appellant  referred  to  is  that  de- 
fined in  section  5323,  supra ;  that  is,  the  duty 
to  fence  and  the  manner  of  its  discharge — a 
duty  conditioned  upon  the  construction  of  a 
lawful  fence  on  three  sides  of  the  lands  of 
the  landlord.  It  Is  found  that  soon  after 
the  completion  of  the  road  the  then  owner 
caused  a  right  of  way  fence  to  be  built  along 
the  west  side  of  the  right  of  way  where  the 
same  abuts  upon  plaintiffs  described  lands. 
The  duty  under  said  section  was  thus  dis- 
charged. It  has  been  held  in  Terre  Haute, 
etc.,  R.  Co.  v.  Erdel,  supra,  and  In  Terre 
Haute,  eta,  R.  Co.  v.  Salmon,  34  Ind.  App. 
564,  73  N.  E.  268,  that,  for  a  failure  to  main- 
tain a  fence  constructed  under  the  provisions 
of  sections  5323  and  5324,  the  landlord  must 
proceed  under  section  o325,  supra.  This  has 
been  done  in  the  case  at  bar.  If  the  fences 
between  appellee  and  bis  neighbors  were  In 
want  of  repair,  that  fact  would  not  relieve 
appellant  from  the  statutory  liability  for  Its 
failure  to  discbarge  its  duty.  Missouri  Pa- 
cific R.  Co.  v.  Youngstrom,  47  Kan.  349,  27 
Piac.  982,  is  cited  by  appellant  The  decision 
is  founded  upon  a  Kansas  statute  (chapter 
154,  p.  256,  Sess.  Laws  1885),  being  "An  act 
to  compel  railroad  companies  to  fence  their 
roads  by  and  through  lands  enclosed  with  a 
lawful  fence."  It  contains  no  provisions 
equivalent  to  those  of  section  5323  of  the  In- 
diana statute. 

Judgment  affirmed. 


(40  Ind.  App.  an 
VANDALIA  R.  CO.  v.  SELTENRIGHT  et  aL 
(No.  6,000.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec.  13,  1907.) 

1.  Railroad 8— Right  of  Wat  Fewct— Emo- 
tion bt  Abutting  Ownbb— Cost— Liabil- 
ity of  Company. 

Under  Burns'  Ann.  St.  1901,  «  5324.  5325, 
requiring  railroads  to  fence  their  tracks  and 
keep  the  same  in  repair,  and  declaring  that  on 
the  failure  to  make  repairs  within  30  days  after 
notice  the  abutting  owner  may  make  repairs  and 
recover  the  cost  from  the  company,  an  abutting 
owner  has  the  right  on  giving  the  statutory  no- 
tice, to  build  a  new  fence  on  finding  that  the 
materials  of  which  the  original  fence  was  con- 
structed were  rotten,  and  to  cast  aside  materials 
which  might  have  been  used  in  repairing  the 
original  fence. 

2.  Same. 

An  abutting  owner  building  a  new  railroad 
right  of  way  fence  on  the  railroad  failing  to 
repair  the  same  within  30  days  after  notice  pre- 
scribed by  Burns*  Ann.  St.  1901,  f  5325,  may 
recover  the  cost  of  the  same  though  be  built  the 
fence  on  the  right  of  way  from  six  to  eight 
inches  within  the  line  of  the  original  fence  and 
on  a  line  designated  by  a  representative  of  the 
railroad. 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Harry  Bernetha,  Judge. 

Action  by  Charles  E.  Seltenright  and  others 
against  the  Vandalla  Railroad  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.  Affirmed. 

Jno.  O.  Williams  and  Saml.  Parker,  for 
appellant   H.  A.  Logan,  for  appellees. 

COMSTOCK,  J.  Appellees  sued  appellant 
to  recover  the  value  of  a  fence  constructed 
by  them  along  appellant's  right  of  way  abut- 
ting upon  the  same.  Steps  were  taken  by  ap- 
pellees leading  up  to  the  construction  of  the 
fence  by  them  and  to  the  bringing  of  the 
action,  under  the  third  section  of  the  act  of 
July  18,  1885  (being  section  5325,  Burns* 
Ann.  St  1901),  and  the  action  was  brought 
under  the  provision  of  that  section.  The 
complaint  is  in  one  paragraph.  A  demurrer 
for  want  of  facts  was  overruled.  The  an- 
swer was  a  general  denial. 

The  trial  was  by  the  court,  without  a  jury, 
and  upon  the  written  request  of  appellant  a 
special  finding  of  facts  was  made  and  one 
conclusion  of  law  stated  thereon.  In  sub- 
stance, the  conclusion  of  law  was  that  the 
appellees  were  entitled  to  recover  the  rea- 
sonable value  of  the  fence  constructed  by 
them,  being  $72.24,  and  their  attorney's  fee, 
being  $25,  and  costs.  Judgment  was  render- 
ed against  appellant  for  $97.24  and  costs  on 
the  finding  and  conclusion  of  law.  The  er- 
rors relied  upon  for  reversal  are,  first  that 
the  court  erred  in  overruling  the  demurrer 
to  the  complaint  and,  second,  error  In  Its 
conclusion  of  law  upon  the  facts  found. 

The  third  and  fourth  points  made  and  dis- 
cussed by  appellant  are  as  follows:  Third: 
A  landowner  has  no  right  under  section 
5325,  Burns'  Ann.  St.  1901,  to  cast  aside  ma- 
terials that  are  fit  for  use  and  with  which 
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and  other  materials  the  fence  might  be  prop- 
erly repaired,  and  construct  an  entirely  new 
fence.  The  fourth:  A  landowner  who  con- 
structs a  new  or  repairs  an  old  fence,  un- 
der sections  5324  and  5325,  Burns'  Ann.  St 
1901,  must  locate  the  fence  at  the  extreme 
edge  of  the  right  of  way  next  to  his  land. 

That  part  of  the  special  finding  pertaining 
to  said  third  point  is  as  follows:  "The  old 
right  of  way  fence  at  said  time,  and  when 
the  thirty  days'  notice  was  served  upon  the 
defendant,  had  been  constructed  of  posts  set 
in  the  ground  and  wires  strung  thereon,  and 
one  board  nailed  to  the  tops  of  the  posts. 
In  many  places  along  the  plaintiffs'  said 
lands  the  posts  were  down,  and  those  stand- 
ing were  rotted  and  decayed,  the  boards  were 
off  the  posts  and  down,  and  some  of  the  wires 
were  rusted  and  all  the  wires  were  old. 
The  wires  not  broken  might  have  been  used, 
as  might,  also,  some  of  the  posts,  in  repair- 
ing the  old  fence,  which  repairing  might 
have  been  done  at  much  less  expense  than 
was  required  to  make  a  new  fence,  and  the 
fence  so  repaired  would  have  served  for 
from  two  to  four  years,  and  the  same  could 
have  been  made,  by  the  use  of  such  part  of 
the  old  wires  as  was  fit  for  use,  and  other 
wires,  a  fence  that  would  have  turned  horses, 
cattle,  mules,  sheep,  hogs  and  other  stock." 
Under  the  facts  found  it  was  for  the  ap- 
pellees to  use  their  judgment,  subject  to  re- 
view by  the  court,  appellant  having  refused 
to  do  the  work.  Upon  this  question  the  Su- 
preme Court  In  Terre  Haute,  etc,  B,  Co.  v. 
Brdel,  163  Ind.,  at  page  351,  71  N.  R,  at 
page  061,  say:  "This  discharged  the  com- 
pany's obligation  under  section  5324,  supra, 
and  the  new  duty  of  keeping  it  up,  or  'in 
good  repair  and  sufficient  to  answer  the  pur- 
pose for  which  it  was  constructed,'  arose  un- 
der section  5325,  supra.  This  latter  duty 
was  not  performed,  and,  appellant  having 
failed  to  repair  after  notice  that  the  fence 
bad  become  decayed  and  dilapidated,  appel- 
lee had  the  right  to  enter  and  restore  the 
fence.  In  doing  so,  if  he  found,  as  he  did, 
the  fence  broken  and  down,  and  the  mate- 
rials of  which  it  had  been  constructed  rotten 
and  unfit  to  be  used  in  the  formation  of  a 
proper  fence,  a  substitution  of  all  new  and 
suitable  materials  In  the  reconstruction  was 
permissible  within  the  meaning  of  section 
6325,  supra,  and  precisely  the  thing  he  should 
have  done." 

As  to  said  fourth  point,  the  court  found: 
"Shortly  before  plaintiffs  commenced  the  con- 
struction of  the  fence  built  by  them,  as  here- 
in found,  Charles  B.  Seltenrlght,  one  of  the 
plaintiffs,  and  Solomon  Miller,  one  of  defend- 
ant's section  foremen,  acting  under  instruc- 
tions from  Mr.  Bowen,  defendant's  supervi- 
sor, measured  off  a  line  •  •  •  and  set 
three  stakes.  •  •  •  The  plaintiffs  built 
their  said  fence  practically  on  the  line  of 
said  stakes.  The  fence  so  built  by  them  was 
set  and  built  from  six  inches  to  eight  inches 
within  and  towards  the  track  from  the  line 


of  the  old  fence  that  had  been  built  by  the 
defendant's  predecessor  in  the  ownership 
of  said  railroad  in  the  spring  of  1885.  Tbis 
old  fence  had  divided  the  lands  of  the  plain- 
tiffs from  the  right  of  way  from  the  time  it 
was  built  to  the  time  the  plaintiffs  took  it 
down  Immediately  before  and  preparatory 
to  their  building  the  new  fence,  and  the  line 
of  said  old  fence  had  been  recognized  and 
treated  during  all  said  times  as  the  line 
dividing  plaintiffs'  said  land  from  tbe  right 
of  way.  That  at  the  time  said  stakes  were 
set  said  Solomon  Miller  stated  to  said  plain- 
tiff that  that  is  the  line  on  which  to  build 
your  fence.' "  The  court  also  found  (finding 
No.  6)  that  "on  the  20th  day  of  May,  1906\ 
the  plaintiffs  entered  upon  the  lands  and 
right  of  way  of  the  defendant  where  the 
same  abuts  plaintiffs'  described  lands,  and 
after  removing  the  material  and  debris  of  the 
old  right  of  way  fence,  and  after  depositing 
the  same  on  the  right  of  way,  proceeded  to 
and  did  build  and  erect  a  good  and  sufficient 
woven- wire  fence  along  the  right  of  way  on 
the  west  side  thereof,  where  same  abuts 
plaintiffs'  lands,"  etc.  The  findings  show 
that  the  fence  was  built  by  appellees,  after 
appellant  had  refused  to  repair  or  rebuild 
the  same,  upon  a  line  within  from  six  to 
eight  inches  of  the  line  of  tbe  original  fence, 
which  line  was  designated  by  the  representa- 
tive of  appellants.  After  the  fence  was,  un- 
der such  conditions,  located,  constructed,  and 
used,  with  the  knowledge  of  appellant  a 
mlslocatlon  of  a  few  inches,  while  not  con- 
cluding appellant  as  a  boundary  line,  can- 
not be  set  up  as  a  defense  for  money  ex- 
pended under  the  statute,  in  replacing  a 
fence  practically  worn  out  for  the  benefit  of 
appellant 

The  other  questions  discussed  are  present- 
ed and  considered  In  Vandalia,  etc.,  B.  Co. 
v.  betters  (No.  5,099,  Ind.  App.  Nov.  Term, 
1907)  82  N.  E.  97a 

Judgment  affirmed. 


UNITED  STATES  CEMENT  CO.  v.  COOPEB. 
.     (No.  6,189.)! 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  12,  1907.) 

1.  Appeal— Rulings  or  Demurbebs  —  Harm- 
less Ebbor. 

Where  the  verdict  is  based  on  the  second 
and  third  paragraphs  of  the  complaint  the  er- 
ror, if  any,  in  overruling  a  demurrer  to  the  first 
paragraph,  ia  harmless. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  f  4009.] 

2.  Master  and  Servant— Guarding  Machin- 
ery— Negligence. 

The  duty  of  the  operator  of  a  manufactur- 
ing establishment  to  guard  dangerous  machin- 
ery, as  specified  in  the  factory  act  (Acts  1899. 
p.  234,  c.  142.  }  9;  Burns'  Ann.  St.  1901,  f 
70870,  providing  that  all  vats,  cogs,  belting, 
shafting,  and  machinery  of  every  description 
shall  be  guarded,  is  imperative ;  and  a  violation 
thereof  is  negligence  per  se. 

[Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  34,  Master  and  Servant  §§  177,  228-231  ]  ^ 


1  Rehearing  denied.  Superseded  by  opinion  In  Supremo  Court,  88  N.  E.  69.    Rehearing  denied. 
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&  Same— Assumption  of  Risk. 

The  doctrine  of  assumed  risk  does  not  apply 
where  the  negligence  consists  in  violating  the 
factory  act  (Acts  1899,  p.  234,  c  142,  fi  9; 
Burns*  Ann.  St  1901,  |  7087i),  providing  that 
machinery  shall  be  guarded. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  {6  544,  545.] 
4  Same— Injuries  to  Employes— Actions  — 

Complaint. 

A  complaint  in  an  action  for  injuries  to  an 
employe,  based  on  the  factory  act  (Acts  1899. 
p.  234,  c.  142,  §  9;  Burns'  Ann.  St  1901,  i 
7087i),  providing  that  machinery  shall  be  guard- 
ed, must  show  that  the  machinery  alleged  to 
have  been  unguarded  is  of  the  kind  required  to 
be  guarded,  and  that  it  is  practicable  to  guard  it 
without  rendering  it  useless. 

5.  Same — Guarding  Machinery — Statutes  — 
Construction. 

A  conveyor,  consisting  of  a  long,  cylindrical, 
rotating  rod,  to  which  flanges  are  attached,  is  a 
shafting  or  machinery*  within  the  factory  act 
(Acts  1899.  p.  234,  c  142,  §  9;  Burns'  Ann. 
St  1901,  f  7087i),  providing  that  all  shafting  and 
machinery  shall  be  guarded. 

6.  Sams  —  Injuries  to  Servant  —  Violation 
of  Factory  Act— Complaint. 

A  complaint  which  alleges  that  a  conveyer, 
consisting  of  a  long,  cylindrical  rotating  rod,  to 
which  flanges  were  attached,  was  dangerous  to 
employes  working  with  and  about  it  and  that 
it  could  be  guarded  without  interference  with 
the  proper  use  thereof,  sufficiently  shows  that 
the  machine  was  within  the  factory  act  (Acts 
1899,  p.  234,  c.  142,  |  9;  Burns'  Ann.  St  1901. 
I  7087i),  requiring  guards  for  machinery,  and 
that  it  was  practicable  to  guard  the  same. 

7.  Trial— General  Verdict— Effect. 

Where  the  complaint  alleged  that  an  injury 
to  an  employe  was  caused  by  the  failure  of  the 
employer  to  properly  guard  a  shaft,  a  general 
verdict  in  favor  of  the  employe1  implies  a  finding 
in  his  favor  on  the  Issue  whether  the  shaft  was 
properly  guarded. 

8.  Negligence  —  Proximate  Cause  — Ques- 
tion for  Jury. 

The  question  of  proximate  cause  is  pri- 
marily one  of  fact 

9.  Master  and  Servant  —  Unguarded  Ma- 
chinery—Injury to  Servant. 

An  employe"  Injured  by  contact  with  ma- 
chinery, which  should  have  been  guarded,  as  re- 
quired by  the  factory  act  (Acta  1899,  p.  234,  c. 
142,  §  9;  Burns'  Ann.  St  1901,  |  7087i),  may 
recover,  though  the  jury  specifically  find  that 
he  was  injured  by  reason  of  his  foot  slipping, 
where  the  injury  would  not  have  occurred  If 
the  machinery  bad  been  guarded. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  84,  Master  and  Servant  SS  152,  257.  258.] 

10.  Same— Contributory  Negligence. 

The  fact  that  an  employe  continues  to  work 
with  or  about  a  machine  which  is  not  guarded 
as  required  by  the  factory  act  (Acts  1899,  p.  234, 
c  142,  §  9;  Burns'  Ann.  St  1901,  §  70870. 
does  not  charge  him  with  contributory  negli- 
gence, and  whether  while  so  doing  he  used  ordi- 
nary care  Is  a  question  of  fact 

11.  Negligence— Special  Verdict— General 
Verdict— Inconsistencies. 

Where  the  answers  to  interrogatories,  on 
the  issue  of  contributory  negligence,  exhibit  a 
part  only  of  the  circumstances  bearing  on  the 
question,  they  are  insufficient  to  overthrow  a 
general  verdict  finding  the  nonexistence  of  con- 
tributory negligence. 

12.  Appeal— Harmless  Error— Argument  of 
Counsel. 

Argument  of  counsel  for  an  employe  suing 
his  employer  for  personal  injuries  that  the  em- 

frioye  was  not  rich,  that  he  did  not  have  mil- 
Ions  like  the  employer,  made  from  the  labor  of 


other  men,  was  reversible  error,  where  the  court 
refused  to  withdraw  the  remarks  from  the  jury. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  3,  Apoeal  and  Error,  8  4135 ;  vol.  46,  Trial, 
55  305,  306.] 

Appeal  from  Circuit  Court  Lawrence  Coun- 
ty; Jas.  B.  Wilson,  Judge. 

Action  by  Spencer  E.  Cooper,  a  minor, 
against  the  United  States  Cement  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.  Reversed  and  remanded  for  new  trial. 

W.  H.  Martin  and  Duncan  &  Batman,  for 
appellant  J.  E.  Bo  ruff  and  R.  B.  Boroff  for 
appellee. 

ROBY,  C.  J.  Action  by  appellee.  Com- 
plaint in  three  paragraphs,  to  each  of  which 
a  demurrer  was  overruled,  trial  by  jury*  ver- 
dict for  $500,  with  answers  to  interroga- 
tories. Appellant's  motion  for  judgment  on 
such  answers  notwithstanding  the  general 
verdict  was  overruled,  as  was  Its  motion  for 
a  new  trial,  and  judgment  was  rendered  up- 
on the  verdict  The  answers  to  interrogato- 
ries show  that  the  verdict  Is  based  upon  the 
second  and  third  paragraphs  of  the  com- 
plaint, so  that  the  sufficiency  of  the  first 
paragraph  need  not  be  determined;  the  er- 
ror, if  any,  in  overruling  it  being  harmless. 
Taylor  et  al.  v.  Wootan,  1  Ind.  App.  188,  27 
N.  E  502,  50  Am.  St  Rep.  200;  Nlckey  et  al. 
v.  Dougan,  34  Ind.  App.  601,  73  N..E.  288; 
B.  &  O.  S.  W.  R.  R.  Co.  v.  Hunsucker,  33 
Ind.  App.  27,  70  N.  E.  556;  Carr,  Adm'r,  v. 
Hays,  110  Ind.  408,  11  N.  E.  25;  L.  E.  &.  W. 
R.  Co.  t.  McFall,  165  Ind.  574,  76  N.  E.  400. 
It  Is  averred  in  the  second  paragraph  that 
the  defendant  was  on  July  7,  1905,  a  duly 
organized  corporation  operating  a  large  ce- 
ment plant  for  the  manufacture  of  cement 
In  Lawrence  county;  that  appellee  was  a 
stout  able-bodied  boy  about  17  years  old,  who 
was  Ignorant  of  machinery,  and  who  had 
been  at  work  for  appellant  about  two  days; 
that  there  was  a  piece  of  machinery  In  said 
plant  called  a  "screw  conveyer,"  about  90 
feet  in  length ;  that  said  conveyer  was  made 
to  turn  rapidly  by  machinery,  and  was  used 
for  the  purpose  of  pushing  stone  along  in  an 
iron-lined  wooden  box;  that  it  consisted  of 
a  central  Iron  rod,  attached  to  which  were 
pieces  of  steel  called  "flanges";  that  appel- 
lee's work  compelled  him  to  pass  over  said 
conveyer,  which  extended  up  from  the  floor 
about  two  feet  and  was  open  and  exposed 
without  guard;  that  the  unguarded  and  un- 
protected screw  conveyer  was  dangerous  to 
employes  who  were  required  to  work  with 
and  about  it ;  that  It  could  have  been  guard- 
ed at  small  cost  without  interference  with 
the  proper  use  thereof,  and  that  the  failure 
to  so  guard  the  same  caused  the  injury  com- 
plained of.  He  further  avers  that  while  In 
the  line  of  his  duty  and  doing  work  which 
he  had  been  directed  to  do,  and  while  he  was 
stepping  over  said  conveyer,  he  lost  his  bal- 
ance, and,  falling,  his  right  foot  and  leg 
were  caught  In  said  conveyer,  and  "torn. 
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lacerated,  bruised,  and  crushed,"  wherefore, 
etc.  The  third  paragraph  of  complMut  sets 
up  that,  while  stooping  down  to  avoid  elec- 
tric wires  Just  above  the  conveyer,  his  foot 
became  entangled,  etc. 

The  sufficiency  of  this  pleading  must  be 
determined  by  reference  to  the  factory  act, 
which  is  in  part  as  follows:  *'  *  *  •  All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  screws  and  machinery  of 
«very  description  therein  shall  be  guarded. 
*  •  *»'  Acts  1809,  p.  234,  c.  142,  §  9; 
Burns'  Ann.  St  1901,  {  70871.  The  doty  of 
the  owner  and  operator  of  a  manufacturing 
establishment  to  guard  dangerous  machinery, 
as  specified  In  said  act,  is  an  imperative  one, 
and  its  violation  is  negligence  per  se.  Tuck- 
er &  Dorsey  Mfg.  Co.  v.  Staley,  39  Ind.  App. 

 80  N.  E.  975 ;  Monteith  v.  Kokomo,  etc., 

Co.,  159  Ind.  149,  64  N.  E.  610,  58  L.  R.  A. 
944;  Davis  v.  Mercer  Lumber  Co.,  164  Ind. 
413,  73  N.  E.  899;  Huey  Co.  v.  Johnston,  164 
Ind.  489,  73  N.  E.  996;  Robertson  v.  Ford, 
164  Ind.  538,  74  N.  E.  1.  The  doctrine  of 
assumed  risk  does  not  apply  when  the  neg- 
ligence complained  of  consists  in  a  violation 
of  this  imperative  statute.  Am.  Car  &  F. 
Co.  v.  Clark,  32  Ind.  App.  644,  70  N.  B.  828; 
Davis  Coal  Co.  v.  PoIIand,  158  Ind.  607,  62 
N.  R  492;  Island  Coal  Co.  v.  Swaggerty,  159 
Ind.  664,  65  N.  E.  1026;  Monteith  v.  Kokomo, 
etc,  Co.,  159  Ind.  149,  64  N.  E.  610.  The 
complaint  must  show  that  the  machine  which 
is  alleged  to  have  been  unguarded  is  one  of 
"the  particularly  enumerated  or  designated 
pieces  of  machinery  or  appliances  required 
to  be  properly  guarded."  Foster  v.  Bemis 
Indpls.  Bag  Co.,  163  Ind.  351,  71  N.  E.  953; 
Nickey  v.  Dougan,  34  Ind.  App.  605,  73  N.  E 
288;  U.  S.  Furniture  Co.  v.  Taschner  (Ind. 
App.)  81  N.  E.  736.  It  must  also  be  averred 
that  it  is  practicable  to  guard  such  machine 
without  rendering  it  useless  for  the  purpose 
for  which  It  Is  intended  to  be  used.  Laporte 
Carriage  Co.  v.  Sullender,  165  Ind.  290,  75 
N.  E.  277;  Nat  Fire  Pr.  v.  Roper,  38  Ind. 
App.  600,  77  N.  E.  370;  Kintz  v.  Johnson, 

39  Ind.  App.  ,  79  N.  E.  533. 

Appellant  Insists  that  Its  shaft  and  con- 
veyer box  was  in  effect  "a  large  augur  turn- 
ing slowly  in  a  wooden  box,"  and  is  therefore 
not  such  a  machine  as  Is  mentioned  among 
the  kinds  or  classes  of  machines  that  shall 
be  guarded.  The  description  of  the  conveyer 
contained  in  the  complaint  shows  it  to  have 
consisted  of  a  long,  cylindrical,  rotating  rod, 
to  which  flanges  were  attached.  This  Is  a 
description  of  a  piece  of  shafting,  as  the 
word  Is  used  in  the  statute.  But  If  it  were 
not  a  shaft,  the  general  terms  of  the  stat- 
ute are  sufficiently  broad  to  Include  It  as  a 
machine.  It  having  been  averred  that  the 
same  was  dangerous  to  employes  who  were 
required  to  work  with  and  about  It,  and  that 
It  could  be  guarded  without  interference 
with  the  proper  use  thereof,  the  complaint 
was  In  this  respect  sufficient  Appellant's 
motion  for  Judgment  on  the  answers  to  in-  | 


terrogatories  was  correctly  overruled.  The 
description  of  the  screw  conveyer  therein 
contained  Is  more  explicit  with  regard  to  the 
construction  thereof  than  are  the  averments 
of  the  complaint;  but  it  is  in  no  wise  in- 
consistent therewith.  It  is  averred  that  ap- 
pellee's Injury  was  caused  by  the  failure  to 
properly  guard  said  shaft  and  the  general 
verdict  carries  with  it  a  finding  in  favor  of 
appellee  upon  this  issue.  The  question  of 
proximate  cause  Is  primarily  one  of  fact 
Chicago,  etc.,  R.  Co.  v.  Martin,  31  Ind.  App. 
308,  65  N.  E.  591 ;  Terre  Haute,  etc.,  Co.  v. 
Kieley,  35  Ind.  App.  180,  72  N.  E.  658;  I.  & 
I.  R.  Co.  v.  Bundy,  152  Ind.  590,  53  N.  E 
175  ;  Ft  Wayne  v.  Christie,  Adm'r,  156  Ind. 
172,  59  N.  E.  385;  Dlezl  v.  Hammond  Co., 
156  Ind.  583,  60  N.  B.  353;  Davis  v.  Mercer 
Lumber  Co.,  supra. 

The  thirty-fourth  and  thirty-eighth  inter- 
rogatories, and  their  answers,  were  as  fol- 
lows: "(84)  Was  the  plaintiff  injured  by 
reason  of  his  foot  slipping  in  attempting  to 
cross  over  the  conveyer  box  at  a  point  where 
the  conveyer  was  not  carried?  Ana,  Yes. 
(35)  Do  you  find  that  the  plaintiffs  injuries 
mentioned  In  his  complaint  and  for  which  he 
brings  this  suit  was  caused  by  defendant's 
failure  to  properly  guard  said  screw  con- 
veyer? Ans.  Yes."  It  is  contended  that  the 
answer  to  No.  34  affirmatively  shows  that 
the  proximate  cause  of  the  injury  was  the 
slipping  and  falling  of  appellee.  The  purpose 
of  the  Legislature  in  the  enactment  of  this 
statute  was  to  protect  and  prevent  Injury  to 
those  brought  in  proximity  to  dangerous  ma- 
chinery. Had  a  cover  been  placed  over  the 
conveyer,  no  combination  of  accident  or  mis- 
take could  have  resulted  In  such  an  Injury 
as  the  one  complained  of.  Judicial  knowl- 
edge may  quite  reasonably  be  extended  to 
embrace  the  fact  that  persons  meeting  with 
neither  accident  nor  misadventure  and  in  the 
exercise  of  ordinary  care  do  not  put  their 
feet  into  conveyer  boxes,  their  hands  into 
cogwheels,  or  their  bodies  against  buzz  saws ; 
and,  knowing  this,  a  declaration  that  the 
statute  affords  no  protection  to  the  employe 
whose  feet  stumble  or  whose  hands  slip 
would  be  to  attribute  an  absurd  intention  to 
the  Legislature,  and  destroy  any  utility 
which  the  act  may  otherwise  possess.  The 
limbs  and  lives  of  men  who  slip  may  be 
worth  saving,  and  the  failure  of  the  em- 
ployer to  observe  the  requirements  of  a  man- 
datory statute  which  would  save  them  con- 
stitutes actionable  negligence,  negligence 
which  is  proximate.  Espenlaub  v.  Ellis,  34 
Ind.  App.  163,  72  N.  E.  527 ;  Davis  v.  Mercer 
Lumber  Co.,  supra;  U.  S.  Furniture  Co.  v. 
Taschner,  supra. 

It  Is  also  contended  that  the  answers  to 
Interrogatories  show  appellee  to  hdve  been 
contributorily  negligent.  It  Is  shown  that 
he  knew  the  location  of  the  conveyer,  Its 
manner  of  operation,  and  that  It  was  run- 
ning when  he  attempted  to  go  across.  The 
fact  that  the  employe  continues  to  work  with 
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or  about  a  machine  which  Is  required  by  the 
act  to  be,  but  which  la  not,  guarded,  does  not 
charge  him  with  contributory  negligence; 
and  whether  while  so  doing  be  used  ordinary 
care  and  prudence  are  questions  of  fact,  to  be 
determined  from  a  consideration  of  all  the 
relevant  facts  and  circumstances,  among 
which  are  the  absence  of  a  guard  and  his 
knowledge  thereof.  The  answers  to  inter- 
rogatories exhibit  a  part  only  of  those  cir- 
cumstances, and  are  therefore  Insufficient  to 
overthrow  the  general  verdict  B.  &  O.  8. 
W.  K.  Go.  v.  Cavanaugh,  35  Ind.  App.  82, 
71  N.  E  239;  Buehner  Chair  Co.  v.  Feulner, 
164  Ind.  368,  73  N.  E  816;  Monteith  v.  Ko- 
komo,  etc.,  Co.,  supra;  Huey  Co.  v.  Johnston, 
164  Ind.  489,  73  N.  E.  996. 

There  are  many  reasons  urged  in  support 
of  the  assignment  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new 
trial.  It  Is  only  necessary  to  consider  one 
of  them.  Appellee's  counsel  In  his  closing 
argument  to  the  jury  used  the  following  lan- 
guage: "The  plaintiff  is  not  rich.  He  was 
not  born  with  a  silver  spoon  In  his  mouth. 
He  cannot  sit  In  a  richly  adorned  chair  with 
silver  and  gold  piled  about  his  place.  He 
cannot  ride  In  fine  chariots.  He  does  not 
have  millions,  like  the  defendant,  made  from 
the  labor  of  other  men."  The  appellant  in 
the  presence  of  the  jury  objected  to  the  lan- 
guage at  the  time  and  moved  the  court  to 
withdraw  the  same  from  the  jury,  which  mo- 
tion the  court  overruled  and  refused  to  with- 
draw the  language  from  the  jury  and  the  ap- 
pellant excepted.  The  plaintiff  thereupon 
moved  the  court  to  withdraw  the  case  from 
the  jury  and  set  aside  the  submission,  which 
motion  the  court  overruled,  to  which  ruling 
the  appellant  at  the  time  excepted.  This  lan- 
guage was  not  directed  to  any  issue  or  legiti- 
mate evidence  in  the  case  and  was  prejudi- 
cial. There  could  have  been  no  justification 
for  its  use,  and  it  cannot  now  be  said  that 
It  did  not  affect  the  result 

Judgment  reversed,  and  the  cause  remand- 
ed, with  instructions  to  sustain  appellant's 
motion  for  a  new  trial,  and  for  further  pro- 
ceedings not  Inconsistent  herewith. 


CRAWFORD  &  McCRIMMON  CO.  v.  GOSE 
(No.  6.087.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  12,  1907.) 

L  Master  and  Servant— Dutt  or  Master— 
Guarding  Machinery— "Machine." 

A  crane  used  to  lift  molten  metal  in  a 
manufacturing  establishment,  and  operated  by 
band,  is  a  machine  within  the  factory  act  (Acts 
1899jj).  234,  c.  142,  I  9 ;  Burns'  Ann.  St  1901, 
i  7087IX  requiring  the  operator  of  a  manufac- 
turing establishment  to  guard  vats,  cogs,  belting, 
etc.,  or  machinery ;  the  word  "machine"  includ- 
ing every  mechanical  device  or  combination  of 
mechanical  powers  and  devices  to  perform  some 
function  and  produce  a  certain  effect  or  result. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  voL  5,  pp.  4265-1267 ;  vol.  8,  pp. 
7711-7712.] 

'  On  rehearing,  87  N.  E.  709.  Superseded  by  opinion 


2.  Same—  "Manufacturing  Establish 

KENT." 

A  concern  engaged  in  the  business  of  manu- 
facturing engines,  pumps,  fans,  and  the  like  is 
a  manufacturing  establishment  within  the  fac- 
tory act  (Acts  1899.  p.  234,  c  142,  f  9;  Burns' 
Ann.  St  1901,  f  70871),  requiring  operators  of 
manufacturing  establishments  to  guard  machin- 
ery. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  5.  pp.  4346-4358 ;  voL  8,  p. 
7716. 

8.  Same—  Injury  to  Employes  —  Contribu- 
tory Negligence. 

In  an  action  for  injuries  to  an  employ*  hi 
consequence  of  his  hand  being  caught  in  cog- 
wheels not  guarded,  as  required  by  the  factory 
act  (Acts  1899,  p.  234,  c.  142,  |  9 ;  Burns'  Ann. 
St  1901,  |  70870,  proof  that  the  employe's  hand 
slipped  and  was  caught  in  the  cogs  is  not  proof 
as  a  matter  of  law  of  contributory  negligence. 

4.  Same— Burden  of  Proof. 

In  an  action  against  an  employer  for  in- 
juries to  an  employe,  the  burden  of  proving  con- 
tributory negligence  rests  on  the  employer. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant.  §§  907.  908.] 

5.  Same— Negligence— Questions  fob  Just. 

Where,  in  an  action  against  an  employer 
for  injuries  to  an  employe,  there  is  room  for 
different  conclusions  by  reasonable  men  on  tht 
issue  of. the  employer's  negligence,  the  question 
of  negligence  is  for  the  jury. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  SS  1010-1017.] 

6.  Same— Contributory  Negligence— Ques- 
tions for  Jury. 

Where  an  employe  is  subjected  to  constant 
danger  on  account  of  the  masters  violation  of 
the  factory  act  (Acts  1899.  p.  234,  c.  142.  |  9; 
Burns'  Ann.  St  1901,  §  70S7i).  requiring  the 
operator  of  a  manufacturing  establishment  to 
guard  machinery,  the  question  of  the  employes 
contributory  negligence  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant  S§  1106-1132.] 

7.  Same— Guarding  Machinery— Questions 
for  Jury. 

Whether  cogwheels  in  a  machine  could  have 
been  guarded  as  required  by  the  factory  act 
(Acts  1899  p.  234,  c  142,  $  9 ;  Burns'  Ann.  St 
1901.  S  7087i),  requiring  the  operator  of  a  man- 
ufacturing establishment  to  guard  machinery 
whenever  possible,  is  a  question  of  fact 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34.  Master  and  Servant.  K  1010-1017.] 

8.  Same— Proximate  Cause. 

Where  the  failure  of  an  employer  to  guard 
cogwheels  in  a  machine  was  a  violation  of  the 
factory  act  (Acts  1899,  p.  234,  c  142,  i  9; 
Burns'  Ann.  St  1901.  |  70870,  and  the  jury 
found  that  the  violation  was  responsible  for  the 
injury  to  sn  employe"  whose  hand  was  caught 
in  the  cogwheels,  the  employer  was  liable,  though, 
if  the  employe's  hand  had  not  slipped,  the  ac- 
cident would  not  have  occurred ;  that  being  an 
intervening  agency  which  might  have  been  rea- 
sonably foreseen  by  the  employer. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  H  162,  257-263.] 

9.  Same— Contributory  Negligence— Prox- 
imate Cause. 

Whether  the  conduct  of  an  employ*  is  under 
all  the  circumstances  negligent  and  a  bar  to 
hi*  recovery  for  a  personal  injury  is  distinct 
from  the  question  of  the  proximate  cause  of  the 
injury,  and  the  fact  that  the  employe's  band 
slipped  and  was  caught  in  unguarded  cogwheels 
which  should  have  been  guarded  as  required  by 
the  factory  act  (Acts  1899.  p.  234,  c.  142.  |  9; 
Burns'  Ann.  St.  1901,  §  7087i).  is  proper  for 
consideration  on  the  Question  of  contributory 
negligence  only. 

In  Supreme  Court,  87  N.  E.  711. 
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Appeal  from  Circuit  Court,  Clay  County; 
P.  A.  Colliver,  Judge. 

Action  by  John  W.  Gose  against  the  Craw- 
ford &  McCrimmon  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

McNutt  &  Shattuck,  for  appellant.  Geo. 
A.  Knight  and  A.  W.  Knight,  for  appellee. 

ROBY,  C.  J.  Action  by  appellee.  His  com- 
plaint was  in  one  paragraph,  a  demurrer 
for  want  of  facts  was  overruled,  and  a  gen- 
eral denial  filed.  The  issue  was  submitted 
to  a  jury  which  found  a  verdict  for  appellee 
In  the  sum  of  $345.  Appellant  made  a  mo- 
tion for  a  new  trial,  which  was  overruled, 
and  judgment  rendered  on  the  verdict. 

Appellant  was  a  corporation  operating  a 
foundry  and  machine  plant  in  Brazil,  Ind. 
Appellee  was  in  its  employment  in  the  ca- 
pacity of  a  moulder's  helper.  The  basis  of 
liability  asserted  is  that  appellant  negligent- 
ly failed  to  guard  certain  cogwheels,  in  vio- 
lation of  the  provisions  of  the  factory 
act  Acts  1899,  p.  234,  c.  142,  §  9;  section 
70671,  Burns'  Ann.  St  1901.  It  is  averred 
and  proven  that  said  wheels  were  a  part  of 
a  crane  used  to  hoist  molten  metal  and  op- 
erated by  a  crank  the  handle  of  which  was 
in  close  proximity  to  them.  While  turning 
said  crank,  appellee's  hand  slipped,  and  was 
caught  in  the  cogs.  It  is  contended  for  re- 
versal that  the  crane  in  question  was  not  a 
machine  within  the  meaning  of  the  statute; 
that  it  Is  in  the  nature  of  a  tool,  portable 
and  capable  of  being  operated  outside  of  ap- 
pellant's shop;  and  that  It  was  used  to  lift 
heavy  objects,  operated  by  hand,  and  not  by 
power.  The  standard  definition  of  the  word 
"machine"  is  made  in  Corning  v.  Burden 
(1853)  15  How.  (U.  S.)  252,  14  L.  Ed.  683,  and 
followed  in  Green  v.  Am.  Car  &  Foundry  Co., 
163  Ind.  135,  71  N.  E.  268,  and  numerous  oth- 
er cases:  4*The  term  'machine'  Includes  every 
mechanical  device  or  combination  of  mechan- 
ical powers  and  devices  to  perform  some  func- 
tion and  produce  a  certain  effect  or  result" 
The  article  in  question  is  within  the  defini- 
tion, and  it  is  not  necessary  that  a  machine 
be  incapable  of  use  outside  of  a  shop  or  fac- 
tory in  order  to  make  the  statute  applicable, 
when  it  is,  in  fact,  used  therein.  Appellant 
also  asserts  that  it  is  not  a  manufacturing 
concern  within  the  meaning  of  the  act  but 
its  president,  in  answer  to  the  question  "what 
Is  the  business"  of  the  Crawford  McCrimmon 
Company,  answered:  "Manufacture  engines, 
pumps,  fans,  and  such  as  that."  See  B.  &  O. 
S.  W.  R.  Co.  v.  Cavanaugh,  35  Ind.  App.  32, 
71  N.  EX  239. 

The  argument  in  support  of  a  new  trial 
Is  that  the  appellant  was  contributorily  neg- 
ligent The  mere  fact  that  his  hand  slipped 
is  not  in  itself  sufficient  to  justify  the  dec- 
laration of  such  negligence  as  a  matter  of 
law.  The  burden  of  this  issue  rested  upon 
the  appellant   Where  there  Is  any  dispute 


as  to  the  controlling  facts,  and  room  for  dif- 
ferent conclusions  by  reasonable  men,  the 
question  of  the  defendant's  negligence  Is  for 
the  jury,  and,  where  the  servant  is  subjected 
to  a  constant  danger  on  account  of  the  mas- 
ter's violation  of  the  factory  act  the  ques- 
tion of  the  servant's  negligence  is  likewise 
one  for  the  jury.  U.  S.  Cement  Co.  v.  Cooper 
(Ind.  App.)  No.  6,189,  82  N.  B.  981;  Buehner 
Chair  Co.  v.  Feulner,  164  Ind.  368,  78  N.  E. 
816.  Whether  the  cogs  could  have .  been 
guarded  is  also  a  question  of  fact  B.  &  O. 
S.  W.  R.  Co.  v.  Cavanaugh,  supra;  Blan- 
chard-Hamllton  Furniture  Co.  v.  Colvin,  32 
Ind.  App.  398,  69  N.  E.  1032.  There  Is  evi- 
dence supporting  the  verdict  upon  both  of 
these  questions. 

It  is  also  insisted  that  the  absence  of  a 
guard  was  not  the  proximate  cause  of  the  in- 
jury; that  such  cause  Is  found  in  the  fact 
that  the  appellee's  hand  slipped.  "In  the  na- 
ture of  things,  there  is  in  every  transaction 
a  succession  of  events,  more  or  less  dependent 
upon  those  preceding,  and  it  Is  the  province 
of  a  jury  to  look  at  this  succession  of  events 
or  facts,  'and  ascertain  whether  they  are 
naturally  and  probably  connected  with  each 
other  by  a  continuous  sequence,  or  are  dis- 
severed by  new  and  independent  agencies, 
and  this  must  be  determined  in  view  of  the 
circumstances  existing  at  the  time."  M.  & 
St.  P.  R.  Co.  v.  Kellogg,  94  U.  S.  475,  24  L. 
Ed.  256;  Cleveland,  etc.,  R.  Co.  v.  Patterson, 
37  Ind.  App.  619,  623,  75  N.  E.  857;  Chi.,  etc., 
R.  Co.  v.  Martin,  Adm'r,  31  Ind.  App.  808. 
65  N.  E.  591;  Coy  v.  Indianapolis  Gas  Co., 
146  Ind.  655.  46  N.  B.  17,  36  L.  R  A.  535. 
The  failure  of  the  employer  to  guard  the  cog- 
wheels was  a  violation  of  the  statute.  Had 
it  been  observed,  appellee  could  not  have  been 
injured  as  he  was.  The  jury  find  that  the 
appellant's  negligence  in  falling  to  conform 
to  the  statute  was  responsible  for  his  injury. 
The  insistence  is  that,  notwithstanding  such 
finding,  it  affirmatively  appears  that  such  neg- 
ligence had  ceased  to  be  proximate  because 
an  Independent  agency  intervened — 1.  e.,  the 
slipping  of  appellee's  hand — and  thereby  ren- 
dered the  original  negligence  remote.  This 
leaves  out  of  view  the  fact  that,  where  the 
intervening  agency  is  one  whose  intervention 
might  have  been  reasonably  foreseen  by  the 
wrongdoer,  it  does  not  operate  to  relieve 
him  from  liability.  Cleveland,  etc.,  It.  Co.  v. 
Patterson,  supra;  Huntington  Light  etc.,  Co. 
v.  Beaver,  37  Ind.  App.  4,  73  N.  E.  1002; 
Indianapolis  St  Ry.  Co.  v.  Schmidt  35  Ind. 
App.  202,  71  N.  E.  663,  72  N.  Ev  478;  Huey 
Co.  v.  Johnson,  164  Ind.  489,  73  N.  E.  996; 
Flint  &  Walling  v.  Beckett  167  Ind.  491,  79 
N.  E.  503.  And  it  also  leaves  out  of, view 
the  fact  that  there  may  be  more  than  one  di- 
rect cause.  The  likelihood  that  employes 
working  with  and  about  unguarded  cog- 
wheels would  be  caught  thereby  was  so  well 
known  that  the  Legislature  took  cognizance 
of  it  and  enacted  a  statute  for  the  protec- 
tion of  such  persons.  The  owner  of  a  factory 
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who  falls  to  conform  to  the  requirements  of 
such  law  cannot  very  well  escape  liability  by 
a  denial  of  the  fact  because  of  which  the  act 
was  passed,  nor  can  this  court  deny  the  con- 
clusion announced  by  the  jury  in  its  verdict 
that  the  slipping  of  appellee's  band  was  or 
should  have  been  foreseen  by  the  appellant. 
Whether  the  conduct  of  the  employe  was  un- 
der all  the  circumstances  negligent  and  a  bar 
to  his  recovery  for  that  reason  is  a  matter 
entirely  aside  from  the  question  of  proxi- 
mate cause.  The  fact  that  his  band  slipped 
is  a  fact  to  be  considered  upon  the  question 
of  contributory  negligence,  together  with 
other  circumstances  and  conditions,  but  the 
distinction  between  contributory  negligence 
and  proximate  cause  is  too  clearly  drawn  to 
be  confused  or  Ignored. 

Counsel's  suggestions  that  this  appeal  is 
vexatious  is  entirely  unwarranted. 

Judgment  affirmed. 


(40  Ind.  App.  693) 
CLEVELAND,  a,  C.  &  ST.  L.  RT.  CO.  r. 
WUEST.    (No.  6.210.)1 
(Appellate  Court  of  Indiana.    Dec.  19,  1907.) 

1.  Appeal  —  Failure  of  Appellee  to  File 
Brief— Effect. 

A  judgment  may  be  reversed  for  the  failure 
of  appellee  to  file  a  brief. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §  3110.] 

2.  Same. 

Where  the  attorney  for  the  appellee  did  not 
file  a  brief,  and  a  letter  on  file  in  the  case  sign- 
ed by  him  stated  that  be  did  not  desire  to  file 
any  brief  as  the  record  showed  no  error,  the 
court  instead  of  reversing  the  judgment  will  or- 
der the  appellee  to  file  a  brief  on  the  merits 
within  a  specified  time. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  «  3105-3107.] 

Appeal  from  Circuit  Court,  Ripley  County; 
Willard  Neu,  Judge. 

Action  by  William  Wuest  by  next  friend, 
against  the  Cleveland,  Cincinnati,  Chicago  & 
St  Louis  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Ap- 
pellee directed  to  file  brief  on  the  merits. 

L.  J.  Hackney,  Jno.  O.  Cravens,  and  Thos. 
S.  Cravens,  for  appellant  J.  H.  Connelly,  for 
appellee. 

PER  CURIAM.  The  transcript  herein  con- 
tains 665  typewritten  pages.  Appellant  has 
filed  a  printed  brief  of  53  pages.  The  attor- 
ney who  acted  for  appellee  in  the  trial  court 
appears  for  him  In  this  court  No  brief  has 
been  filed  for  appellee,  and  the  judgment 
might  be  reversed  under  the  rule  declared  in 
Hanrahan  v.  Knickerbocker,  85  Ind.  App. 
138,  ?2  N.  E.  1137;  McAfee  v.  Bending,  36 
Ind.  App.  628,  76  N.  E  412. 

An  attorney  is  an  officer  of  court  He  pos- 
sesses as  such  officer  certain  privileges,  and 
is  protected  by  the  court  in  the  discharge  of 
his  duties.  He  owes  a  corresponding  duty 
both  to  the  court  and  to  his  clients.  There 


is  a  letter  on  file  In  this  case,  signed  by  the 
attorney  for  appellee,  stating  that  he  "does 
not  desire  to  file  any  brief,"  "as  the  record 
shows  no  .error  and  the  causes  may  be  dis- 
tributed at  any  time."  To  accept  this  as  a 
confession  of  error  may  result  in  hardship  to 
the  client  because  of  the  failure  of  the  at- 
torney to  discharge  his  duty ;  and  in  the  ex- 
ercise of  the  inherent  discretion  relative  to 
such  matters  the  order  made  herein  will  not 
be  for  the  attorney  to  show  cause,  as  it  well 
might  be,  but  will  be  directed  to  the  appellee. 

It  is  therefore  ordered  that  the  appellee 
file  a  brief  upon  the  merits  of  this  appeal 
within  60  days  from  this  date,  and  the  clerk 
4s  directed  to  cause  a  certified  copy  of  this 
order  to  be  served  upon  the  appellee  person- 
ally, and  all  costs  caused  hereby  are  baxedr 
to  appellee. 


(41  Ind.  App.  H0> 
INDIANAPOLIS  TRACTION  &  TERMINAL- 
CO.  v.  HOLTSCLAW.   (No.  6,001.)* 

(Appellate  Court  of  Indiana,  Division  No.  JL 
Dec.  11,  1907.) 

1.  Master  and  Servant— Action  bt  Sext- 
ant for  Injuries  —  Sufficiency  of  Com- 
plaint. 

In  an  action  by  a  street  railway  conductor 
for  injuries  received  by  colliding  with  a  tele- 
phone pole  near  the  track,  an  averment  that  at 
the  time  plaintiff  was  injured  he  had  no  knowl- 
edge of  the  dangerous  proximity  of  the  teie- 

fthone  pole  to  the  street  car  track  carries  with 
t  the  necessary  implication  that  the  peril  could 
not  have  been  discovered  by  the  exercise  of  ordi- 
nary care  on  plaintiff's  part  and  is  sufficient  on 
demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  I  846.] 

2.  Trial— Verdict— Special  Findings  Con- 
trolling General  Verdict. 

Special  findings  or  answers  to  interroga- 
tories returned  by  a  jury  with  their  general  ver- 
dict can  override  the  general  verdict  only  when 
both  cannot  stand,  and  the  antagonism  must  be 
apparent  on  the  face  of  the  record  beyond  pos- 
sibility of  removal  by  admissible  evidence;  and 
it  is  only  when  the  answers  to  interrogatories 
find  that  facts  necessary  to  support  the  general 
verdict  do  not  exist  or  that  a  fact  which  de- 
feats plaintiff's  recovery  does  exist  that  they 
will  override  the  general  verdict 

(Ed.  Note.— For  cases  in  point  see  Cent  Die. 
vol.  46,  Trial,  §§  857-860.] 

3.  Same— Presumptions. 

No  presumptions  or  intendments  can  be  in- 
dulged in  favor  of  answers  to  interrogatories, 
but  all  reasonable  presumptions  are  indulged  In 
favor  of  the  general  verdict 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  857.] 

4.  Master  and  Servant— Injury  to  Servant 
—Duty  of  Master— Safe  Place  and  Ap- 
pliances. 

A  master  must  exercise  reasonable  care  and 
diligence  to  provide  his  servants  with  a  safe 
place  to  work  and  safe  appliances  to  work  with. 

SSd.  Note.— For  cases  in  point,  see  Cent  Dig. 
34,  Master  and  Servant  St  173,  178-180.} 

5.  Same— Assumption  of  Risks— Nature  or 
Risks  Assumed. 

A  servant,  in  accepting  employment 
sumes  all  hazards  and  dangers  necessarily  Inci- 
dent to  the  service,  whether  known  or  not  and 
all  risks  and  hazards  of  the  service  that  are 
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open  and  apparent,  whether  necessarily  incident 
to  the  service  or  not,  and  this  assumption  in- 
cludes not  only  those  that  are  known  to  him, 
but  such  as  he  could  discover  by  the  exercise 
of  reasonable  care  and  diligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  638-643,  550, 
610-624.] 

O.  Negligence— Questions  fob  Juby. 

If  the  facts  on  the  question  of  negligence 
are  such  as  to  leave  but  one  inference  for  men 
of  reasonable  minds,  it  is  a  question  for  the 
-court;    but  if  they  are  such  that  reasonable 

men  might  differ  as  to  the  proper  inference  to 
"be  drawn  regarding  negligence,  it  is  a  question 

for  the  jury. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 

vol.  37,  Negligence,  $§  279,  282,  283.] 

7.  Master  and  Sebvant  —  Assumption  or 
Risk— "Open  and  Apparent"  Hazabds. 

A  hazard  is  open  and  apparent  which  can 
be  discovered  by  the  exercise  of  ordinary  care 
by  the  party  charged  with  the  duty  of  exercising 
such  care. 

8.  Same— Knowledge  bt  Sebvant  op  Dan- 
oeb. 

A  trainman  has  a  right  to  assume  that  his 
master  has  performed  his  duty  in  respect  to 
exercising  reasonable  care  to  make  the  place  of 
employment  safe,  and  he  is  not  bound  to  know 
from  such  observation  as  could  be  caught  in 
passing  whether  or  not  objects  in  plain  view 
along  the  line  of  the  road  are  in  dangerous 
proximity  to  the  track. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  547-549.] 

D.  Same— Actions  fob  Injuby  to  Servant- 
Questions  fob  Jurt. 

In  an  action  against  a  street  railway  com- 
pany by  a  conductor  for  injuries  received  by 
colliding  with  a  telephone  pole  near  the  track, 
whether  plaintiff  was  guilty  of  contributory  neg- 
ligence in  failing  to  observe  the  pole  and  the 
danger  to  be  apprehended,  held  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1089-1132.] 

10.  Same— Sufficiency  of  Evidence. 

In  an  action  by  a  street  railway  conductor 
for  injuries  received  by  colliding  with  a  tele- 
phone pole  while  standing  on  the  running  board 
of  the  car  collecting  fares,  evidence  held  to  sus- 
tain a  verdict  for  plaintiff. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  954-977.] 

11.  Same  —  Instructions  —  Knowledge  of 
Danger. 

In  an  action  against  a  street  railway  com- 
pany by  a  conductor  for  injuries  received  by 
colliding  with  a  telephone  pole  while  on  the 
running  board  of  the  car  collecting  fares,  in- 
structing that  if  plaintiff  did  not  know  and  by 
the  exercise  of  reasonable  care  and  diligence  on 
his  part  could  not  have  known  that  the  pole 
was  in  such  close  proximity  to  the  track  as  to 
be  dangerous  and  likely  to  injure  him,  etc.,  then 
plaintiff  was  entitled  to  recover,  instead  of  in- 
structing that  if  by  the  exercise  of  ordinary  care 
plaintiff  could  have  discovered  that  there  was  a 
probability  or  possibility  of  danger  from  the  sit- 
uation be  could  not  recover,  is  not  error,  since 
the  question  is  not  as  to  a  probability  or  pos- 
sibility of  danger,  but  as  to  the  probability  of 
injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §  1175.] 

12.  Save— Risks  Assumed. 

A  servant  assumes  only  the  risks  that  are 
reasonably  and  fairly  incident  to  the  service 
which  he  undertakes. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  8§  538,  550.] 


13.  Trial  —  Instructions  — Mandatory  In- 
structions. 

An  instruction  that  before  plaintiff  is  en- 
titled to  recover  he  must  establish,  by  a  fair  pre- 
ponderance of  the  evidence,  that  be  received 
the  injuries  or  some  part  thereof  as  charged  in 
his  complaint,  and  that  the  carelessness  of  de- 
fendant, as  charged  in  the  complaint,  was  the 
direct  and  proximate  cause  of  the  injury,  held 
not  a  mandatory  instruction,  and  not  subject  to 
the  rules  applying  to  mandatory  instructions, 
but  to  be  construed  with  other  instructions. 

14.  Master  and  Servant— Injury  to  Serv- 
ant—Actions—Admission of  Evidence. 

In  an  action  against  a  street  railway  com- 
pany by  a  conductor  for  injuries  received  by 
colliding  with  a  telephone  pole  near  the  track, 
rejection  of  a  question  as  to  whether  the  north 
side  of  a  bridge  was  nearer  the  running  board  of 
the  car  than  the  telephone  pole,  held  not  error. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Jas.  M.  Leathers,  Judge. 

Action  by  Newton  F.  Holtsclaw  against 
the  Indianapolis  Traction  &  Terminal  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

F.  Winter  and  W.  H.  Latta,  for  appellant 
Casslus  C.  Hadley,  for  appellee. 

RABB,  J.  The  appellee  was  In  the  em- 
ploy of  the  appellant  as  a  conductor  on  a 
street  car  running  over  Its  West  Michigan 
street  line  in  the  city  or  Indianapolis.  His 
employment  began  some  time  In  the  month 
of  June,  1903,  and  continued  until  the  3d 
day  of  August  of  that  year.  Appellant's 
West  Michigan  street  line,  over  which  the 
appellee's  car  operated,  extended  from  Blake 
street,  In  said  city,  to  Haughvllle,  a  distance 
of  perhaps  two  miles,  and  crossing  White 
river.  The  street  car  line  approaching  the 
bridge  over  White  river  Is  laid  for  a  consid- 
erable distance  upon  a  high  embankment  60 
feet  wide.  Over  this  embankment,  prior  to 
the  construction  of  the  appellant's  road,  the 
Central  Union  Telephone  Company  had  erect- 
ed a  line  of  poles.  These  poles  were  30 
feet  high  and  14  Inches  In  diameter,  and  sup- 
ported the  telephone  wires.  The  street  car 
used  by  appellant  over  this  line  In  charge  of 
the  appellee  at  this  time  was  a  large,  open 
car,  with  the  seats  extending  crosswise  the 
full  width  of  the  car,  and  no  means  provided 
for  passage  up  and  down  the  length  of  the 
car  inside  of  the  body  of  the  car.  A  running 
board  extended  along  the  outside  of  the  car 
Its  full  length.  This  running  board  was 
about  6  inches  wide,  was  located  about  18 
inches  below  the  floor  of  the  car,  and  extend- 
ed outside  of  the  body  of  the  car  10^  inches. 
There  were  stanchions  about  4  inches  square, 
extending  from  the  floor  of  the  car  to  the 
roof,  at  the  end  of  each  seat,  and  on  the  out- 
side of  these  stanchions  were  metal  band 
holds  extending  up  and  down  the  stanchion 
a  distance  of  about  3  feet,  and  out  from  the 
face  of  the  stanchion  about  7  Inches.  The 
running  board  was  Intended  to  accommodate 
the  conductor  In  passing  from  one  end  of  the 
car  to  the  other,  collecting  fares,  and  in  the 
performance  of  other  duties  appertaining  to 
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his  place  as  conductor.  His  position  upon 
the  car,  when  not  engaged  otherwise,  was 
on  the  rear  platform  where  he  controlled  the 
operation  of  the  car  by  means  of  signals  to 
the  motorman  who  occupied  the  front  plat- 
form. A  bar  extended  from  the  front  to 
the  rear  of  the  platform,  just  below  the  roof 
of  the  car,  to  which  were  attached  handles, 
by  means  of  which  a  register  of  fares  locat- 
ed at  the  front  end  of  the  car  was  operated 
by  the  conductor.  In  operating  this  attach- 
ment the  conductor  was  compelled  to  reach 
above  his  head  to  take  hold  of  those  handles, 
and  pull  them  to  register  the  fares.  The 
running  board  was  also  designed  to  accom- 
modate passengers  when  the  car  would  be 
so  crowded  as  that  there  would  not  be  seats 
within  the  car  for  all  desiring  to  use  it.  In 
constructing  the  appellant's  road  they  had  so 
laid  the  track  that  it  came  within  3  feet  of 
one  of  the  poles  along  this  embankment  lo- 
cated about  300  feet  west  from  Caldwell 
street,  said  street  being  the  last  street  on  the 
appellant's  line  going  West  before  reaching 
the  bridge  over  White  river.  In  passing  this 
telephone  pole  the  running  board  of  the  street 
car  came  within  12  or  13  Inches  of  the  pole. 
It  was  usual  for  appellant's  street  car  pass* 
Ing  over  this  line  to  run  at  a  high  rate  of 
speed  over  the  space  intervening  between 
Caldwell  street  and  the  first  street  on  the 
opposite  side  of  the  river,  there  being  no 
points  Intervening  along  the  line  at  which 
passengers  would  ordinarily  desire  to  get 
on  or  off  the  car.  About  half  past  6  o'clock, 
in  the  morning  of  August  3d,  while  appel- 
lant's car  in  charge  of  the  appellee  was  pass- 
ing at  a  rapid  rate  of  speed  over  this  grade, 
and  while  appellee  was  passing  along  the 
side  of  the  car  on  said  running  board,  in  the 
discharge  of  his  duties  as  conductor,  collect- 
ing and  registering  fares,  his  body  collided 
with  this  telephone  pole,  and  he  was  knocked 
from  the  car  and  very  severely  injured.  To 
recover  damages  for  this  injury  he  instituted 
this  action  against  the  appellant  and  the  tele- 
phone company. 

The  complaint  was  in  two  paragraphs.  In 
the  first  he  charged  the  telephone  company 
with  negligence  in  erecting  their  poles  in  such 
proximity  to  the  street  car  tracks  as  to  en- 
danger the  employes  of  the  appellant  company 
in  the  performance  of  their  work  on  the  cars, 
and  charged  both  defendants  with  negligence 
in  maintaining  the  poles  In  such  dangerous 
proximity  to  the  street  car  line.  The  second 
paragraph  of  the  complaint  was  precisely  the 
same  in  this  respect,  except  that  it  charged 
the  appellant  with  constructing  its  car  lines 
In  dangerous  proximity  to  the  telephone  pole. 
Appellant's  demurrer  for  want  of  facts  to  the 
first  paragraph  of  the  complaint  was  over- 
ruled. No  demurrer  was  filed  to  the  second. 
.The  case  was  put  at  Issue,  a  Jury  trial  had, 
resulting  In  a  general  verdict  in  favor  of  the 
telephone  company  against  appellee,  and  a 
general  verdict  in  favor  of  appellee  against 
the  appellant,  and  with  the  general  verdict  | 


answers  to  certain  Interrogatories  propound- 
ed were  returned  by  the  Jury.  Motion  was 
made  In  the  court  below  by  appellant  for  a 
judgment  In  Its  favor  on  the  answers  to  the 
Interrogatories,  which  was  overruled,  as  was 
also  appellant's  motion  for  a  new  trial.  The 
rulings  of  the  court  on  the  demurrer  to  the 
first  paragraph  of  the  complaint,  on  the  mo- 
tion for  a  judgment  in  favor  of  appellant  on 
the  answers  to  the  interrogatories,  and  on 
appellant's  motion  for  a  new  trial,  are  as- 
signed as  error  here.  The  sufficiency  of  the 
second  paragraph  of  the  complaint  is  also 
tested  by  an  assignment  of  error.  It  is  urg- 
ed against  the  sufficiency  of  either  paragraph 
of  the  complaint  that  their  averments  fail  to 
negative  the  ability  of  the  appellee  to  have 
discovered  the  danger  of  collision  with  the 
telephone  pole  by  the  exercise  of  reasonable 
care  and  diligence  on  his  part.  In  each  para- 
graph of  the  complaint  it  is  substantially 
averred  that  at  the  time  appellee  was  injured 
he  had  no  knowledge  of  the  dangerous  prox- 
imity of  the  telephone  pole  to  the  street  car 
track.  These  allegations  carry  with  them 
the  necessary  implication  that  the  peril  could 
not  have  been  discovered  by  the  exercise  of 
ordinary  care  on  appellee's  part,  and  was 
sufficient  on  demurrer.  Consolidated  Stone 
Co.  v.  Summit,  152  Ind.  297,  53  N.  E.  235; 
Evansvllle,  etc.,  Co.  v.  Duel,  134  Ind.  160,  33 
N.  E.  355.  The  answers  to  Interrogatories 
returned  by  the  Jury  with  their  verdict  show 
that  appellee  continuously  served  as  conduct- 
or on  appellant's  street  car  running  over 
West  Michigan  street  during  the  month  of 
July,  and  up  to  August  3,  1902 ;  that  during 
that  time  he  made  205  trips  over  said  line, 
137  of  them  on  car  No.  525,  and  that  the 
trips  were  generally  made  in  the  daytime; 
that  on  the  3d  day  of  August  he  suffered  the 
injuries  described  In  his  complaint  by  com- 
ing in  contact  with  pole  No.  38  of  the  Central 
Union  Telephone  Company  which  stood  on 
the  north  side  of  the  street  car  track,  while 
he  was  engaged  In  his  duties  as  conductor  In 
charge  of  car  No.  525 ;  that  the  appellee  was 
possessed  of  good  eyesight  during  all  of 
said  time,  and  that  the  pole  with  which  he 
collided  stood  In  the  same  position  all  the 
time  appellee  was  passing  over  the  road,  and 
was  visible  to  him  in  a  general  way  as  be 
passed ;  that  appellee  did  not  know  and  could 
not,  by  the  exercise  of  ordinary  care,  have 
known  of  the  position  of  the  telephone  pole 
with  reference  to  the  running  board  of  the 
car.  It  is  earnestly  Insisted  by  appellant 
that  these  answers  show  a  state  of  facts  that 
are  antagonistic  to  the  general  verdict,  and 
that  are  In  Irreconcilable  conflict  with  It,  and 
that  for  this  reason  its  motion  for  judgment 
on  the  answers  to  interrogatories  should  have 
been  sustained. 

The  special  findings  or  answers  to  inter- 
rogatories returned  by  a  Jury  with  their 
general  verdict  can  only  override  the  general 
verdict  when  both  cannot  stand;  and  the  an- 
tagonism must  be  apparent  on  the  face  of 
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the  record  beyond  possibility  of  being  re- 
moved by  evidence  admissible  under  the  is- 
sues before  judgment  can  be  given  against 
the  general  verdict,  and  no  presumptions  or 
intendments  can  be  indulged  In  favor  of  tbe 
answers  to  interrogatories,  but  all  reasonable 
presumptions  are  indulged  in  favor  of  tbe 
general  verdict.    It  is  only  when  the  an- 
swers to  the  interrogatories  find  that  facts 
which  are  necessary  to  support  the  general 
verdict  do  not  exist,  or  that  some  fact  which 
would  defeat  the  plaintiff's  recovery  does 
exist,  that  the  answers  to  interrogatories 
will  override  the  general  verdict  Wright 
v.  Chicago,  etc.,  Co.,  160  Ind.  583,  66  N.  E. 
454;  Consolidated  Stone  Co.  v.  Summit  su- 
pra; Citizens'  St  Ry.  Co.  v.  Hoop,  22  Ind. 
App.  78,  53  N.  E.  244;  Diamond  Plate  Glass 
Co.  v.  Dehority,  143  Ind.  381,  40  N.  E.  681; 
Hill  v.  Indianapolis  Ry.  Co.,  31  Ind.  App. 
98,  67  N.  E.  276.    Recognizing  these  rules 
tbe  appellant  still  Insists  that  the  finding 
by  the  Jury  of  the  fact  that  the  telephone 
pole,  with  which  appellee  collided,  was  plain- 
ly visible  In  daylight  that  the  appellee  had 
good  eyesight,  that  be  passed  the  pole  over 
200  times  upon  his  car,  conclusively  shows 
that  the  appellee,  by  the  exercise  of  ordinary 
care,  could  have  discovered  the  danger  from 
collision  with  tbe  pole;  and  that  the  further 
finding  by  the  jury  that  the  appellee  could 
not,  by  the  exercise  of  ordinary  care,  have 
discovered  the  proximity  of  tbe  pole  fo  the 
running  board  of  the  car  Is  not  the  finding 
of  a  fact,  but  a  conclusion  made  by  the  jury, 
which  must  be  ignored  in  considering  the 
question.    If  the  appellant  Is  correct  in  its 
theory  that  the  existence  of  tbe  fact  that  the 
telephone  pole  was  an  object  plain  to  be  seen 
from  the  car,  and  the  disclosure  of  the  op- 
portunities the  appellee  had  to  observe  its 
proximity  to  the  railway  track,  are  such 
facts  as  not  only  warrant  the  inference,  but 
compel  the  conclusion,  that  by  the  exercise 
of  appellee's  sense  of  sight  he  could  have 
determined  the  dangerous  proximity  of  the 
pole  to  the  car  on  which  he  was  riding,  then 
we  think  appellant  is  correct  in  claiming 
that  it  was  nn  error  to  overrule  Its  motion 
for  judgment  on  the  answers  to  the  interrog- 
atories.  But  if  appellant  is  in  error  in  this 
theory,  and  the  facts  thus  disclosed  do  not 
compel   the  conclusion  that  the  appellee 
could,  by  the  exercise  of  ordinary  care  and 
diligence,  have  known  of  the  danger  from 
the  collision  with  the  pole,  then  the  action 
of  the  court  was  right  in  overruling  its  mo- 
tion, and  the  whole  theory  of  appellant's 
case,  not  only  with  reference  to  the  ruling 
of  tbe  court  upon  the  motion  for  Judgment 
in  its  favor  on  the  answers  to  the  interrog- 
atories, but  also  on  its  motion  for  a  new 
trial  on  the  ground  that  the  evidence  was 
not  sufficient  to  sustain  the  verdict  of  the 
jury,  must  fall  to  the  ground,  as  they  both 
depend  upon  the  same  hypothesis  to  support 
them. 

It  Is  a  well-established  rule  governing  the 


relation  of  master  and  servant  that  the 
master  must  exercise  reasonable  care  and 
diligence  to  provide  his  servants  with  a 
safe  place  to  work  and  safe  appliances  to 
work  with.  This  rule  Is  so  well  settled  and 
so  well  recognized  that  it  is  unnecessary  to 
cite  authorities  that  declare  it;  and  this 
rule  is  appealed  to  by  the  appellee  to  sustain 
his  cause  of  action.  He  claims  that  this  rule 
was  violated  by  the  appellant  in  construct- 
ing its  road  in  such  dangerous  proximity  to 
the  telephone  pole  that  its  servants,  though 
exercising  reasonable  care,  were  liable,  In 
the  discharge  of  the  duties  of  their  employ- 
ment to  collide  with  the  pole  and  be  injured. 
It  is  also  a  well-established  rule  governing 
this  relation  that  a  servant  in  accepting 
employment  from  his  master  assumes  all 
hazards  and  dangers  necessarily  Incident  to 
the  service,  whether  known  to  him  or  not, 
and  that  he  assumes  all  risks  and  hazards 
of  the  service  that  are  open' and  apparent 
to  him,  whether  they  are  necessarily  Incident 
to  the  service  or  otherwise,  and  this  assump- 
tion Includes  not  only  risks  and  hazards 
that  are  known  to  him,  but  such  as  he  could, 
by  the  exercise  of  reasonable  diligence  and 
care,  discover.  These  rules  are  so  well  set- 
tled and  recognized  that  It  is  unnecessary 
to  refer  to  the  countless  authorities  by  which 
they  are  expressed  These  rules  are  appeal- 
ed to  by  appellant  as  sustaining  Its  conten- 
tion. There  Is  no  difficulty  whatever  about 
the  rules  of  law  that  govern  the  rights  and 
duties  of  master  and  servant.  The  difficulty 
all  arises  in  the  application  of  the  rules  to 
the  facts.  In  this  case  the  telephone  pole 
with  which  the  appellee  collided  was  plainly 
visible.  Tbe  means  and  opportunities  of  the 
appellee  for  discovering  Its  proximity  to  the 
appellant's  track,  and  the  danger  to  be  ap- 
prehended from  collision  with  the  pole  while 
thus  passing  along  the  running  board  of  the 
car  In  passing  the  pole,  were  such  as  came 
to  him  In  riding  upon  his  car,  passing  over 
the  line  at  this  point,  and  none  other.  And 
the  question  Is,  was  he  bound  to  know,  from 
observation  thus  obtained,  of  the  danger?  If 
these  facts  charged  him  with  knowledge  of 
the  peril,  then  It  was  a  question  of  law  for 
tbe  court  to  decide.  If,  however,  they  were 
mere  evidentiary  facts,  from  which  the  in- 
ference of  the  appellee's  knowledge  of  the 
peril  might  or  might  not  be  drawn  by  reason- 
able men,  then  it  was  a  question  of  fact  for 
the  Jury.  The  question  in  this  respect  is  pre- 
cisely analogous  to  the  question  of  negli- 
gence. If  the  facts  are  such  that  there  is 
room  for  men  of  reasonable  minds  to  draw 
but  one  inference  from  them,  then  It  Is  a 
question  for  the  court;  but  if  they  are  of 
such  character  that  reasonable  men  might 
differ  as  to  the  proper  inference  to  be  drawn 
from  them,  regarding  the  question  of  negli- 
gence, then  It  Is  a  question  for  the  Jury.  The 
question  must  largely  depend  on  what  is 
meant  by  the  terms  open  and  apparent. 
That  is  open  and '  apparent  which,  by  the 
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exercise  of  ordinary  care  on  the  part  of  the 
party  charged  with  the  duty  to  exercise 
such  care,  can  be  discovered.  The  only  care 
and  the  only  diligence  that  could  be  required 
of  appellee  in  this  case  was  that  of  observ- 
ing this  telephone  pole  as  he  passed  it  on 
his  car.  Would  such  observation  disclose  to 
him  the  dangerous  proximity  of  the  pole  to 
the  track?  Could  It  be  said  as  a  matter  of 
law  that  such  observation  would  lead  a 
reasonable  man  to  suppose,  over  the  pre- 
sumption that  he  had  a  right  to  indulge  in, 
that  the  company  had  performed  its  duty, 
that  the  pole  was  so  close  to  the  track  as  to 
endanger  him  in  the  discharge  of  his  duties 
In  a  reasonable  and  careful  manner  while 
passing  along  the  running  board?  Men's 
powers  of  estimating  distances  vary  great- 
ly, dependent  somewhat  on  natural  ability, 
and  more  upon  practice.  Mechanics  and  oth- 
ers whose  business  It  is  to  make  estimates, 
and  to  make  measurements,  naturally  can 
estimate  with  greater  accuracy  the  distance 
between  points  than  those  who  are  not  me- 
chanics, or  not  in  the  habit  of  making  such 
measurements  and  estimates.  If  two  In- 
experienced and  unskilled  men  in  the  or- 
dinary occupations  of  life,  and  of  ordinary 
Intelligence,  were  called  upon  to  make  a 
careful  observation  of  the  distance  between 
the  telephone  pole  in  this  case  and  the 
track,  after  a  careful  examination  of  the 
location  of  each,  with  the  railroad  track  and 
the  telephone  pole  in  their  eye  and  mind,  and 
with  the  thought  of  correctly  estimating  the 
distance  between  the  two,  it  is  not  probable 
that  they  would  agree  upon  the  exact  dis- 
tance, and  It  is  not  Improbable  that  either 
one  of  them  making  such  estimate  would 
miss  the  correct  distance  by  as  much  as  six 
inches  or  a  foot  And  how  could  It  reason- 
ably be  contended  that  this  conductor,  pass- 
ing this  pole  at  a  rapid  rate  of  speed,  should 
be  able  to  determine  accurately  the  distance 
from  the  running  board  upon  which  he  pass- 
ed to  the  pole,  whether  it  was  one  foot  or 
two?  The  line  of  deinarkatlon  between 
safety  and  danger  was  a  very  narrow  mar- 
gin. Had  the  pole  been  six  inches  farther 
away  it  would  have  been  probably  entirely 
safe,  and  the  accident  to  appellee  would  not 
have  occurred.  Can  it  be  said,  as  a  matter 
of  law,  that  he  was  bound  to  know  that  the 
pole  was  six  inches  closer  to  the  track  than 
it  really  was?  We  do  not  think  : 

Two  cases  are  called  to  the  attention  of 
the  court  by  appellant  that  In  some  measure 
tend  to  sustain  its  contention.  In  one  of 
them  (New  York,  eta,  Co.  v.  Ostman,  140 
Ind.  452, 45  N.  E.  651),  the  appellee's  intestate, 
a  fireman  upon  the  appellant's  road,  had  been 
killed  by  his  head  coming  in  collision  with  a 
cattle  chute  placed  within  13  inches  of  the 
cab,  while  the  fireman,  in  the  discharge  of  his 
duties,  was  looking  for  signals.  There  was  a 
special  verdict  in  the  case.  The  special  ver- 
dict disclosed  that  the  fireman  had  been  in 
the  employ  of  the  defendant  for  18  months 


prior  to  his  death,  and  that  during  that  pe- 
riod, in  the  discharge  of  his  duties,  passed 
the  station  where  the  accident  occurred  twice 
each  week,  and  did  switching  work  at  the 
station.  The  jury  found  that  the  appellee's 
intestate  did  not  know,  and  could  not  know, 
of  the  hazard  to  which  he  would  be  subjected 
in  passing  the  chute  in  the  manner  be  did  at 
the  time  of  his  fatal  injury.  The  case  was 
decided  by  a  divided  court,  and  it  was  there 
held  that  the  special  verdict  failed  to  sup- 
port the  judgment  of  the  court.  The  court, 
in  passing  upon  the  case,  say:  -The  fact 
that  the  jury  found  that  he  (the  fireman)  did 
not  know  and  could  not  know  of  the  hazard 
to  which  he  would  be  subjected  in  passing 
the  chute  in  the  manner  he  did,  at  the  time 
of  his  fatal  injury,  has  no  bearing  upon  the 
question  of  care  upon  his  part  It  is  a  find- 
ing which  is  antagonized  by  the  specific  facts 
disclosed  by  the  evidence,  and  we  must  accept 
them  as  controlling,  under  such  circumstan- 
ces." And  again  the  court  say:  "It  is  urged 
by  appellee  that  the  facts  show  that  hex  de- 
cedent did  not  know  what  distance  the  part 
of  the  chute  which  struck  him  was  from  the 
passing  engine.  In  answer  to  this  it  may  be 
said  that  the  means  of  knowing  by  ordinary 
care  is  evidence  of  knowledge.  •  •  •  We 
are  of  opinion  that,  under  the  facts  as  tbey 
are  disclosed  by  the  finding  In  this  ease, 
knowledge  of  the  hazard  or  danger  to  which 
It  is  claimed  by  the  appellee  that  her  Intes- 
tate was  subjected  and  exposed  by  reason  of 
the  location  of  the  cattle  chute  and  the  man- 
ner in  which  It  was  maintained  must  be  im- 
puted to  him.  It  is  not  made  to  appear  by 
any  reasonable  Inference  that  may  be  drawn 
from  the  specific  facts  found  that  there  was 
freedom  from  contributory  negligence  upon 
the  part  of  the  deceased  at  the  time  of  the 
accident  The  special  verdict  does  not  sup- 
port the  Judgment"  The  court  In  that  case 
had  under  consideration  a  special  verdict  In 
which,  to  sustain  a  Judgment  every  fact  nec- 
essary must  be  made  to  affirmatively  appear, 
not  by  way  of  recital,  not  by  the  statement  of 
conclusions  of  law,  but  from  the  facts.  No 
inferences  are  indulged  in  favor  of  the  party 
having  the  affirmative  of  the  issue,  and  it 
was  made  at  a  time  when  the  law  required 
that  in  actions  of  this  character  It  was  In- 
cumbent upon  the  plaintiff  In  the  case  to  af- 
firmatively show  that  he  himself  was  free 
from  negligence  contributing  to  his  injury. 
It  was  upon  the  ground  that  the  special  ver- 
dict failed  to  affirmatively  show  that  the  ap 
pellant  was  free  from  contributory  negligence 
that  the  judgment  of  the  court  was  based 

Another  case  cited  by  counsel  is  that  of 
Pennsylvania  Co.  v.  Finney,  145  Ind.  551,  42 
N.  E.  816.  In  that  case  the  appellee,  a  brake- 
man,  was  knocked  from  the  ladder  of  a 
freight  car  coming  In  collision  with  a  water 
plug  along  the  defendant's  track  and  killed. 
It  was  held  by  the  court  that  the  evidence 
was  not  sufficient  to  sustain  a  verdict  in  fa- 
vor of  the  plaintiff,  the  point  decided  being 
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that  the  evidence  failed  to  show  that  the 
brakeman  was  free  from  negligence  contribut- 
ing to  his  injury.  The  evidence  disclosed  that 
at  about  11  o'clock  on  April  5,  1890,  the 
brakeman  was  engaged  in  the  discharge  of 
his  duties  on  top  of  the  train,  while  passing 
the  station  of  Columbia  City,  the  train  run- 
ning at  the  rate  of  about  15  miles  an  hour, 
and  that,  under  the  rules  of  the  company,  aft* 
er  the  appellee  had  passed  a  station  he  was 
at  liberty  to  return  to  the  caboose  at  the  end 
of  the  train;  that  the  plug  with  which  the 
deceased  collided  was  erected  and  maintain- 
ed at  its  Columbia  City  station ;  that  deceas- 
ed had  passed  the  plug  in  daylight  and  had 
opportunity  of  seeing  the  same  for  six  or 
seven  months  immediately  prior  to  his  death ; 
that  It  was  plainly  visible  for  a  distance  of 
half  a  mile;  that  In  going  to  the  ladder  to 
climb  down  the  appellee  had  his  back  to  the 
crane;  that  he  did  not  look  for  it  at  the 
time  of  the  accident,  or  make  use  of  any  ef- 
fort to  ascertain  its  presence;  that  by  look- 
ing he  could  have  seen  It,  but  that  he  neg- 
lected to  do  so;  and  that  In  climbing  down 
from  the  car  at  the  time  he  did  he  did  so  of 
his  own  volition.  It  was  not  shown  that  any 
duty  called  him  to  go  to  the  caboose.  The 
court  say,  in  deciding  the  case:  "We  are  un- 
able to  discover  any  evidence  in  the  record 
from  which  a  reasonable  inference  can  fairly 
arise  that  the  appellee's  decedent  was  in  the 
exercise  of  due  and  ordinary  care  at  the  time 
of  the  fatal  accident,  and  the  Jury  is  not  au- 
thorized to  infer  the  absence  of  contributory 
negligence." 

Since  that  case  was  decided  the  rule  of  evi- 
dence on  the  question  of  contributory  negli- 
gence has  been  changed  by  the  statute,  and 
since  those  cases  were  decided  the  Supreme 
Court  of  this  state  has  decided  the  case  of 
Baltimore,  etc.,  Co.  v.  Roberts,  161  Ind.  1, 
67  N.  B.  530,  in  which  the  appellee,  a  switch- 
man, was  injured  while  in  the  performance 
of  his  duties  as  a  switchman  In  the  appel- 
lant's yards,  and  while  riding  upon  one  of 
appellant's  freight  cars,  standing  in  the  stir- 
rup at  the  side  of  the  car,  and  holding  onto 
the  hand  holds,  which  was  the  necessary  and 
proper  way  for  him  to  ride  and  to  be  while 
upon  his  work,  coming  In  collision  with  a 
car  upon  an  adjacent  side  track  in  appellant's 
yard.  Appellee  had  been  In  the  employ  of 
the  appellant  about  six  weeks,  and  had  pass- 
ed over  the  switchyard  a  number  of  times, 
but  had  never  seen  cars  standing  opposite 
each  other  upon  the  two  side  tracks  at  the 
point  where  he  was  injured.  The  ground  of 
the  action  was  negligence  of  the  defendant 
In  constructing  Its  side  tracks  In  the  switch- 
yard so  close  together  that  danger  was  to 
be  reasonably  apprehended  of  injury  to  em- 
ployes riding,  as  the  appellee  was  doing,  by 
their  coming  In  collision  with  cars  upon  ad- 
jacent side  tracks.  It  was  contended  that  the 
evidence  affirmatively  showed  that  the  danger 
to  be  apprehended  was  one  of  the  risks  as- 
sumed, and  that  the  appellee  could  see  the 


proximity  of  the  side  tracks  and  was  charge- 
able with  notice  of  the  danger.  The  court, 
in  passing  upon  the  question,  say :  "Appel- 
lant's contention  that  appellee  is  shown  by 
the  evidence  to  have  assumed  the  hazard  due 
to  appellant's  negligence  Is  not  sustained, 
neither  is  the  claim  that  the  facts  established 
that  he  was  guilty  of  contributory  negli- 
gence"; and  among  the  cases  cited  by  the 
court  and  quoted  from  as  sustaining  the  deci- 
sion of  the  court  is  the  case  of  Johnson  v. 
Oregon,  etc.,  R.  Co.,  23  Or.  94,  31  Pac.  283,  In 
which  the  Supreme  Court  of  Oregon  is  quot- 
ed as  saying :  "The  servant  is  expected  to  ob- 
serve such  objects  only,  in  the  absence  of  no- 
tice, as  would  In  an  instant  convince  him  of 
their  danger.  It  Is  not  expected  of  a  switch- 
man that  he  should  carefully  measure  the  dis- 
tance between  a  switch  target  and  the  rail. 
This  Is  the  duty  of  the  master,  and  the  serv- 
ant has  the  right  to  assume  that  the  target 
or  other  obstruction  is  at  a  reasonably  safe 
distance,  In  the  absence  of  anything  to  excite 
special  apprehension  of  danger  (Whalen  v. 
R.  R.  Co.,  16  111.  App.  323) ;  and  if  he  knew 
that  the  target  was  but  four  feet  from  the 
track,  he  might  then  not  be  aware  of  the  im- 
minent danger.  'One  may  know  the  facts  and 
yet  not  understand  the  risk.' "  And,  contin- 
uing, the  Supreme  Court  say :  "So  It  may  be 
said  in  regard  to  appellee;  for,  in  the  absence 
of  knowledge  to  the  contrary,  be  was  not  in 
duty  bound  to  go  upon  a  search  and  ascertain 
by  measurements  or  otherwise  whether  the 
tracks  in  controversy  were  so  close  to  each 
other  as  to  render  them  unsafe  for  the  opera- 
tion of  cars  by  the  servants  of  appellant 
thereover.  He  had  the  right,  unless  admon- 
ished to  the  contrary,  to  assume  that  the 
tracks  were  a  reasonably  safe  distance  from 
each  other  and  to  act  upon  that  assumption." 

In  the  case  of  Pittsburgh,  etc.,  Co.  v.  Par- 
ish, 28  Ind.  App.  189,  62  N.  E.  514;  91  Am. 
St  Rep.  120,  the  appellee's  intestate,  a  con- 
ductor upon  a  freight  train  on  appellant's 
road,  was  killed,  while  in  the  discharge  of 
his  duties  in  passing  over  the  top  of  appel- 
,  lant's  freight  cars,  by  coming  In  contact  with 
the  limbs  of  a  tree  standing  on  appellant's 
right  of  way  and  overhanging  the  switch- 
track.  The  evidence  disclosed  that  appellee 
had  been  in  the  employ  of  appellant  as  a 
conductor  for  eight  or  nine  years,  and  that 
when  he  was  injured  he  had  his  lantern  with 
him  and  was  In  a  proper  place.  It  was  ar- 
gued that  the  nature  of  the  obstruction  with 
which  decedent  collided  was  such  that  in  the' 
exercise  of  ordinary  care  he  must  necessarily 
have  seen  it  It  was  open  and  obvious.  The 
court  say,  In  passing  upon  this  case:  "De- 
cedent may  have  passed  over  the  side  track  a 
number  of  times  in  the  performance  of  his 
duties  as  conductor,  and  yet  never  have  seen 
the  overhanging  branches.  He  may  have 
seen  the  tree  and  its  branches  while  passing 
along  the  main  track,  and  yet  the  danger 
from  them  would  not  necessarily  have  been 
apparent   It  was  not  an  obstruction  always 
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dangerous  to  employes  passing  over  the 
switch,  but  was  dangerous  only  to  a  person 
on  top  of  a  car;  and,  unless  the  tree  and  Its 
branches  were  seen  with  reference  to  a  car, 
their  dangerous  character  might  not  be  ap- 
parent So  that  knowledge  of  the  existence 
of  the  tree  and  its  branches,  and  knowledge 
of  the  danger  from  them,  are  not  necessarily 
one  and  the  same.  It  was  admitted  that  he 
had  been  given  no  actual  notice  of  the  ob- 
struction. •  *  *  When  all  the  evidence  In 
the  case  is  considered,  it  must  be  concluded 
that  whether  decedent  assumed  the  risk,  or 
was  charged  with  notice  of  the  danger  to 
which  he  was  exposed,  was  a  question  for  the 
jury." 

In  the  case  of  Charlton  v.  St  Louis,  etc., 
Co.,  200  Mo.  413,  98  S.  W.  529,  a  fireman  was 
killed  in  collision  with  a  water  crane,  which 
he  had  passed,  and  in  passing  had  opportu- 
nity to  observe  many  times.  The  court  say, 
in  holding  that  the  question  of  assumed  risk 
and  of  contributory  negligence  under  the 
circumstances  shown  by  the  evidence  was 
one  for  the  Jury:  "No  evidence  here  that 
Charlton  knew  how  close  this  water  crane 
and  rod  were  to  defendant's  track,  nor  had 
he  such  means  of  knowledge  as  would  be 
equivalent  to  knowledge.  No  one  told  him 
the  distance.  The  knowledge,  if  any  he  had, 
under  the  facts  in  proof,  was  such  only  as 
might  come  to  him  while  he  was  attending  to 
and  absorbed  in  his  duties  as  a  trainman 
running  through  Paoll,  possibly  for  water,  at 
the  wooden  tank.  We  are  not  willing  to  say 
as  a  matter  of  law  that  he  should  be  held  to 
know  the  distance  of  the  crane  and  rod  from 
the  track,  that  is,  the  danger  therefrom."  . 

In  the  case  of  Huffmeier  v.  Kansas  City, 
etc.,  68  Kan.  831,  75  Pac.  1117,  the  appellant, 
a  conductor  on  appellee's  street  car,  con- 
structed precisely  as  the  street  car  upon 
which  the  appellee  in  this  case  was  acting 
as  conductor,  was  knocked  from  the  running 
board  of  the  car,  as  was  the  appellee  in  this 
case,  by  colliding  with  a  pole  erected  by  the 
company  alongside  of  the  road  for  the  pur- 
pose of  conducting  the  electric  current  by 
which  the  car  was  operated.  A  demurrer 
was  sustained  by  the  trial  court  to  the  plain- 
tiffs evidence.  The  court  say  in  reversing 
the  case:  "The  plaintiff,  upon  entering  the 
defendant's  service,  accepted  no  risk  arising 
from  its  negligence.  He  had  the  right  to  as- 
sume that  the  company  had  not  set  him  to 
toil. in  the  midst  of  danger.  He  had  the 
right  to  assume  that  the  road  was  built  with 
ordinary  care  and  consideration  for  the  safe- 
ty of  men  who  were  to  operate  it,  and  he 
was  not  obliged  to  make  any  Independent  in- 
vestigation for  hazards  resulting  from  a  dis- 
regard of  such  care.  Without  actual  knowl- 
edge of  his  peril,  or  a  patency  so  ample  as 
to  exclude  ignorance,  the  plaintiff  assumed 
no  risk  in  continuing  to  work  under  the  con- 
ditions surrounding  him.  The  evidence  on 
behalf  of  the  plaintiff  is  such  that  the  jury 
might  say  he  stood  acquitted  of  any  knowl- 


edge of  the  jeopardy  occasioned  by  the  par- 
ticular pole  which  caused  his  injury,  and  of 
any  culpable  carelessness  in  failing  to  ob- 
serve it,  and  his  conduct  at  the  time  of  his 
injury  was  that  of  a  reasonably  prudent  man. 
Other  elements  essential  to  a  recovery  were 
admittedly  established.  Therefore  the  jury 
should  have  been  permitted  to  weigh  the  tes- 
timony and  to  approve  or  condemn  the  plain- 
tiff's conduct  as  they  saw  fit" 

In  the  case  of  Galveston  v.  Mortson,  from 
the  Court  of  Civil  Appeals  of  Texas,  and  re- 
ported in  31  Tex.  Civ.  App.  142,  71  S.  W.  770, 
the  plaintiff,  a  brakeman  on  appellant's  line, 
wsb  Injured  by  being  knocked  from  a  lad- 
der on  the  side  of  a  freight  car,  by  coming  to 
collision  with  a  warehouse  alongside  of  one 
of  appellant's  side  tracks.  The  accident  hap- 
pened in  the  daytime,  and  the  plaintiff  testi- 
fied that  he  had  seen  the  warehouse,  but  did 
not  know  its  position  and  had  not  been  warn- 
ed about  its  nearness  to  the  track.  Judgment 
in  favor  of  the  plaintiff  was  affirmed  by  the 
higher  court  the  court  holding  that  it  was 
the  duty  of  the  appellant  to  have  warned  ap- 
pellee of  the  proximity  of  the  warehouse  to 
the  track;  that  the  employe  was  under  no 
obligation  to  make  any  investigation  to  as- 
certain for  himself  Its  degree  of  proximity; 
that  he  had  a  right  to  rely  upon  the  plaintiff 
doing  Its  duty  in  respect  to  Informing  him 
about  objects  that  were  dangerously  near  the 
track,  of  which  he  would  not  know. 

In  the  case  of  Galveston,  etc.,  R.  Co.  v. 
Brown,  33  Tex.  Civ.  App.  589,  77  S.  W.  832, 
a  brakeman  was  Injured  by  striking  a  post  in 
dangerous  proximity  to  the  track,  while  he 
was  riding  on  the  side  of  a  freight  car  in  the 
course  of  his  employment  It  was  held  by 
the  court  that  the  brakeman  owed  no  duty 
to  Inspect  the  premises. 

In  the  case  of  Texas  &  Pac-  Co.  v.  Swear- 
ingen,  196  U.  S.  51,  25  Sup.  Ct  164,  49  L.  Ed. 
382,  the  appellee  was  a  switchman  in  the  em- 
ploy of  the  appellant  While  performing  his 
duties  as  switchman,  and  riding  on  the  side 
of  a  car,  his  body  collided  with  a  scale  box 
in  proximity  to  the  car,  and  he  was  knocked 
from  the  ladder  and  injured.  The  space  be- 
tween the  ladder  on  the  side  of  the  freight 
car  when  moving  on  the  track,  and  the  scale 
box  in  question,  was  19%  Inches.  It  was 
contended  that  the  danger  of  collision  with 
the  scale  box  was  one  of  the  assumed  risks 
of  the  employment  At  the  time  appellee 
was  struck  and  injured  he  was  on  the  lad- 
der looking  in  the  opposite  direction  from 
which  the  car  upon  which  be  was  riding  was 
moving,  watching  for  signals  from  the  yard 
master,  as  it  was  his  duty  to  do.  The  appel- 
lee had  worked  in  the  switch  yards  and  had 
opportunity  to  observe  the  scales,  but  testi- 
fied that  he  had  never  used  this  particular 
switch  near  the  scales,  never  saw  the  car 
on  the  track  opposite  the  scales,  and  never 
had  his  attention  called  to  the  distance  be- 
tween the  track  and  the  scale  box,  and  never 
measured  it  or  approximated  the  distance  to 
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it,  and  nothing  ever  occurred  to  attract  his 
attention  to  it  He  knew  he  had  to  pass  the 
scale  box  at  the  time  he  was  hart,  bat  was 
not  thinking  about  it,  and  did  not  see  it  when 
they  passed  going  ont  after  the  cars.  The 
accident  happened  after  night  The  appellee 
had  a  lantern,  and  the  switch  engine  had  a 
headlight  at  both  ends,  and  the  appellee  was 
on  the  foot  board  of  the  engine  when  they 
were  backing  up  past  the  scale  box  after 
the  cars.  He  testified  that  he  knew  the  lo- 
cation of  the  scale  before  he  was  hurt,  but 
did  not  know  anything  with  reference  to  its 
proximity  to  the  track  over  which  he  was 
riding  at  the  time  of  his  Injury.  He  did  not 
know  it  was  dangerously  close,  and  was 
never  warned  about  the  danger.  The  ap- 
pellant asked  that  certain  Instructions  be  giv- 
en to  the  jury  by  the  trial  court  It  is  said 
by  the  court,  in  deciding  the  case:  "The 
right  to  have  the  Jury  instructed  to  find  for 
the  company  was  based  upon  the  following 
conditions:  (b)  Because  plaintiff  testified  he 
knew  of  the  location  of  the  track  scale  box 
and  the  location  of  track  No.  2  with  refer- 
ence to  said  track  scale  box,  on  which  track 
No.  2  he  was  riding  at  the  time  he  was 
hurt  and  because  the  undisputed  evidence 
shows  that  the  track  scale  box  and  the  dan- 
ger of  the  same  was  open  and  obvious  to  the 
view  of  the  plaintiff.  The  plaintiff  was  pre- 
sumed to  know  the  danger  and  to  have  as- 
sumed the-  risk  thereof.  The  motion  was 
properly  overruled.  So  far  from  it  being  the 
fact  as  asserted,  that  the  evidence  establish- 
ed undisputably  the  existence  of  the  grounds 
upon  which  the  motion  (was  based,  the  rec- 
ord shows  that  there  was  evidence  tending 
to  establish  that  the  track  scale  box  was  not 
erected  in  a  reasonably  safe  place,  and  that, 
although  the  plaintiff  knew  that  the  scale 
box  was  situated  adjacent  to  track  No.  2, 
he  did  not  know  that  it  was  so  near  that  it 
could  not  be  passed,  in  the  performance  of 
his  duties  as  a  switchman,  without  danger. 
*  *  •  The  Court  of  Appeals  was  of  opin- 
ion, and  rightly,  we  think,  that  the  dangerous 
contiguity  of  the  scale  box  to  track  No.  2, 
and  the  extra  hazard  to  switchmen  resulting 
therefrom,  was  not  so  open  and  obvious  on 
other  than  a  close  inspection  as  to  Justify 
taking  from  the  jury  the  determination  of  the 
question  whether  there  had  been  an  assump- 
tion of  the  risk.  The  plaintiff  was  entitled 
to  assume  that  the  defendant  company  had 
used  due  care  to  provide  a  reasonably  safe 
place  for  the  doing  by  him  of  the  work  for 
which  he  had  been  employed,  and  as  the  fact 
that  the  defendant  company  might  not  have 
performed  such  duty  In  respect  to  the  scale 
box  in  question  was  not  so  patent  as  to  be 
readily  observable  the  court  could  not  de- 
clare, In  view  of  the  testimony  of  the  plain- 
tiff as  to  his  actual  knowledge  of  the  danger, 
that  he  had  assumed  the  hazard  incident  to 
the  actual  situation— citing  Choctaw  v.  Mc- 
Dade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed. 
96."  The  Judgment  was  affirmed. 
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A  great  many  more  adjudicated  cases 
might  be  cited  of  the  same  general  character, 
involving  facts  of  similar  nature,  and  holding 
to  the  same  view,  and  not  a  few  cases  may 
be  found  supporting  the  contention  of  appel- 
lee. The  cases  are  not  altogether  harmonious 
upon  the  question,  and  we  will  not  undertake 
to  reconcile  the  adjudications  on  the  subject 
but  content  ourselves  with  adopting  the  views 
expressed  by  the  later  decisions  of  our  Su- 
preme Court  and  those  of  the  United  States 
Supreme  Court,  and  other  cases  harmonizing 
with  them.  We  think  they  express  a  mere 
just  and  reasonable  rule  than  the  class  of 
cases  holding  that  trainmen  are  bound  to 
know  from  such  observation  as  they  catch 
in  passing  whether  or  not  objects  in  plain 
view  along  the  line  of  the  road  are  in  danger- 
ous proximity  to  the  track.  An  object  might 
look  to  a  trainman,  in  passing  over  the  road, 
the  car  in  motion,  to  be  at  a  perfectly  safe 
distance  away  from  the  line,  when,  in  fact 
it  was  much  nearer  than  it  appeared  to  him 
to  be.  He  has  a  right  to  assume  that  his 
master  has  performed  his  duty  in  respect  to 
exercising  reasonable  care  to  make  his  place 
of  employment  safe. 

In  this  case  the  master  constructed  this 
road,  and  it  knew  exactly  the  distance  from 
this-  telephone  pole  to  its  track.  It  knew 
what  kind  of  cars  would  be  run  over  the 
track.  It  knew  what  kind  of  service  his  em- 
ploye operating  the  car  would  have  to  per- 
form. It  knew  that  In  operating  the  summer 
cars  the  conductor  would  be  required  to  pass 
along  the  running  board  to  take  up  the  fares, 
and  that  while  passing  along  the  running 
board  his  attention  would  necessarily  be 
drawn  to  the  passengers  on  the  inside  of  the 
car;  and  it  knew,  too,  and  was  bound  to 
know,  that  the  conductor  would  be  required 
to  move  bis  body  in  various  positions,  that 
he  would  be  required  to  reach  into  the  car 
to  get  fares  and  to  withdraw  his  body  to  an 
upright  position,  that  he  would  be  required  to 
lean  back  to  reach  up  over  his  head  to  take 
hold  of  the  appliance  by  which  the  fares  were 
registered;  and  it  was  bound  to  know,  too, 
that  at  times,  when  the  cars  would  be  crowd- 
ed, and  passengers  would  be  standing  upon 
the  running  board,  that  the  conductor,  in 
passing  back  and  forth  along  the  running 
board,  would  be  compelled  to  go  around  the 
body  of  each  passenger;  and  it  was  its  duty 
to  so  construct  its  road  with  reference  to  ob- 
jects along  the  line,  where  It  was  reasonably 
practical  to  be  done,  to  leave  ample  room  for 
the  movement  of  Its  employes  and  of  the  pas- 
sengers who  might  be  expected  to  ride  upon 
the  running  board.  If  the  circumstances  were 
different  if  the  object  with  which  the  appel- 
lee had  collided  was  some  character  of  struc- 
ture that  could  not  have  been  avoided,  and 
to  which  It  was  necessary  the  road  should 
run  in  close  proximity,  it  would  be  different : 
but  here  the  object  was  a  telephone  pole 
which,  from  Its  very  nature,  could  easily  have 
been  moved  a  distance  of  one  or  two  feet  We 
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hold  that  the  question  as  to  whether  or  not 
the  danger  of  collision  with  this  telephone 
pole  was  a  danger  that  was  so  open  and  ap- 
parent that  the  appellee  was  bound  to  know 
of  it,  and  therefore  to  assume  the  risk,  was 
properly  submitted  to  the  jury,  and  that  It 
was  not,  under  the  circumstances  shown  in 
the  evidence,  a  question  of  law.  For  the 
same  reason  that  the  danger  was  not  an  as- 
sumed risk,  the  question  of  whether  or  not 
the  appellee  was  guilty  of  contributory  negli- 
gence In  failing  to  observe  the  pole,  and  the 
danger  that  was  to  be  apprehended  from  it, 
was  a  question  for  the  jury.  If  the  circum- 
stances were  such  that  the  appellee  was  bound 
to  have  observed  the  pole  and  Its  dangerous 
proximity  to  the  track,  then  it  was  an  assum- 
ed risk.  While  there  is  an  essential  differ- 
ence between  the  doctrine  of  assumed  risk 
and  the  question  of  contributory  negligence, 
yet,  in  this  case  the  evidence  that  would  show 
An  assumption  of  risk  would  also  show  con- 
tributory negligence,  and  evidence  that  would 
exonerate  the  appellee  from  contributory 
negligence  would  exclude  the  assumption  by 
him  of  the  risk.  The  evidence  in  the  case 
was  sufficient  to  support  the  verdict  of  the 
jury,  and  there  Is  no  conflict  between  the 
general  verdict  and  the  answers  to  the  In- 
terrogatories. 

Appellant's  motion  for  a  new  trial  also 
raises  the  question  as  to  the  correctness  of 
numerous  Instructions  given  by  the  court  to 
the  Jury.  We  have  examined  the  Instructions 
with  care,  and  we  think  they  fairly  state  the 
law  of  the  case  to  the  Jury. 

Appellant  criticises  the  twelfth  instruction 
given  by  the  court  to  the  Jury.  The  only 
ground  of  criticism  is  that  the  court  instruct- 
ed the  jury  that,  If  the  plaintiff  did  not  know, 
and  could  not  have  known  by  the  exercise  of 
reasonable  care  and  diligence  on  his  part, 
that  the  pole  that  struck  and  Injured  him 
was  in  such  close  proximity  to  said  defend- 
ant's track  as  to  be  dangerous  and  likely  to 
injure  him,  etc.,  then  the  plaintiff  Is  entitled 
to  recover.  This,  it  is  claimed,  was  not 
enough.  That  the  court  should  have  instruct- 
ed the  Jury  further,  and  told  them  that  If,  by 
the  exercise  of  ordinary  care  on  the  part  of 
the  appellee,  he  could  have  discovered  that 
there  was  a  probability  or  a  possibility  of 
danger  from  the  situation,  then  he  would  not 
be  entitled  to  recover.  We  think  the  instruc- 
tion given  by  the  court  to  the  jury  was  cor- 
rect, and  that  it  did  not  require  that  the  evi- 
dence should  disclose  that  the  appellee,  if  be 
could  have  discovered  by  the  exercise  of  dili- 
gence a  bare  possibility  of  Injury,  that  he 
could  not  recover,  either  that  such  fact  would 
cast  the  risk  upon  him  as  one  of  the  assumed 
burdens  of  his  employment,  or  prove  him 
guilty  of  contributory  negligence  in  Incurring 
it.  The  question  was  not,  was  there  a  prob- 
ability or  a  possibility  of  danger,  but,  was 
there  a  probability  of  Injury,  and  from  the 
probability  of  Injury  came  the  danger;  and 
that  was  the  thing,  the  knowledge  of  which 


would  exclude  the  appellee  from  recovery. 
The  instruction  given  to  the  jury  clearly  and 
plainly  put  the  question  before  their  mind, 
and  It  could  not  have  been  misunderstood. 

Instruction  No.  11  Is  criticised  for  the  rea- 
son that  the  instruction,  in  defining  what 
risks  are  assumed,  uses  the  terms  "which  is 
not  reasonably  and  fairly  incident  to  and 
within  the  ordinary  rides  of  the  service  which 
the  servant  has  undertaken."  We  think  that 
this  criticism  Is  without  merit  or  reason,  and 
that  it  is  only  the  risks  that  are  reasonably 
and  fairly  incident  to  the  service  which  the 
servant  assumes.  He  does  not  assume  risks 
that  would  be  unreasonable  to  claim  were 
Incident  to  the  service,  and  we  think  the  in- 
struction could  not  have  misled  the  Jury. 

Instruction  No.  6  Is  also  subject  to  criti- 
cism. The  instruction  was  as  follows:  "Be- 
fore the  plaintiff  was  entitled  to  recover  in 
this  case,  he  must  establish  by  a  fair  pre- 
ponderance of  the  evidence,  first,  that  he  re- 
ceived the  Injuries  or  some  part  thereof,  as 
urged  In  his  complaint;  and,  second,  that  the 
carelessness  of  the  defendant,  as  charged  in 
the  complaint,  was  the  direct  and  proximate 
cause  of  such  Injury."  Appellant  discusses 
this  instruction  as  though  it  were  a  manda- 
tory Instruction,  but  it  is  not  so,  and  subject 
to  none  of  the  rules  that  apply  to  a  manda- 
tory Instruction.  It  Is  to  be  construed  along 
with  all  the  other  instructions  given  by  the 
court  in  the  case,  and  taking  them  all  to- 
gether they  fairly  and  clearly  present  the 
law  of  the  case  to  the  Jury. 

Objection  Is  made  to  the  sustaining  of  an 
objection  to  appellant's  question  to  appellee, 
on  cross-examination:  "Was  the  north  side 
of  the  bridge  nearer  the  running  board  as 
you  passed  through  it  than  the  telephone  pole 
on  the  north  side  would  be  as  you  passed 
them?"  We  cannot  see  the  relevancy  of  this 
question,  or  how  it  could  have  been  material. 
It  is  not  made  clear  how  any  kind  of  an  an- 
swer that  the  witness  would  have  made  to 
this  question  could  have  tended  to  prove 
either  that  the  risk  of  a  collision  with  a  tele- 
phone pole  was  so  open  and  apparent  that 
appellee  should  have  known  It,  or  that  be 
was  guilty  of  contributory  negligence.  He 
had-  a  right  to  assume  that  neither  was  near 
enough  to  the  track  to  cause  him  injury  in 
the  performance  of  his  duty. 

A  point  is  made  over  the  alleged  sustaining 
of  an  objection  to  a  question  claimed  to  have 
been  propounded  to  the  appellee  upon  his 
cross-examination.  We  find  no  such  question 
in  the  record,  nor  do  we  find  any  error  in 
the  record  that  would  justify  a  reversal  of 
this  cause. 

The  serious  question,  and  the  only  one  that 
is  a  serious  one,  presented  by  the  record,  is 
whether  or  not  the  facts  presented  in  the 
evidence  were  such  as  to  render  the  question 
of  the  assumption  of  the  risk  by  appellee  of 
injury,  from  collision  with  the  telephone 
pole,  one  of  law  for  the  determination  of  the 
court   While  recognizing  the  fact  that  there 
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is  a  conflict  of  authority  opon  this  question, 
we  have  concluded  that  the  soundest  reason 
and  weight  of  judicial  decision  in  this  coun- 
try, and  in  this  state,  is  with  the  appellee. 

The  judgment  of  the  court  below  is  af- 
firmed. 

HAD  LEY,  P.  J.,  not  participating. 

ROBY,  C.  J.  I  concur  in  the  result  and  in 
most  of  the  reasoning  of  the  opinion,  but  do 
not  understand  that  assumed  risk  and  con- 
tributory negligence  depend  on  the  same 
facts.  I  do  not  think  that  the  defect  com- 
plained of  was,  in  any  view  of  the  case,  a  risk 
incident  to  the  employment,  negligence  upon 
the  part  of  the  master  not  being  a  legitimate 
part  of  any  business.  If  the  risk  was  assum- 
ed, it  was  because  it  was  an  obvious  and 
open  one.  The  subject  has  been  fully  and  re- 
cently considered  by  both  the  Supreme  and 
Appellate  Courts.  The  cases  below  cited  cov- 
er the  question.  Avery  v.  Nordyke  &  Mar- 
mon  Co.,  84  Ind.  App.  Ml,  553,  70  N.  E.  888; 
Wright  v.  Chicago,  etc.,  R.  Co.,  160  Ind.  683, 
590,  66  N.  E.  454;  Davis  Coal  Co.  v.  Polland, 
158  Ind.  607,  618,  62  N.  E.  493,  92  Am.  St 
Rep.  819  (2),  and  authorities  cited. 


AMERICAN  STEEL  DREDGE  WORKS  v. 
BOARD  OP  COM'RS  OP  PUTNAM 
COUNTY.    (No.  6,605.) 1 

(Appellate  Court  of  Indinna.  Division  No.  2. 
Dec.  17,  1907.) 

L  Appeal  —  Harmless  Ebbob  —  Overruling 

Demurrer. 

Any  error  in  overruling  a  demurrer  to  a 
paragraph  of  a  complaint  becomes  harmless  on 
a  finding  in  defendant's  favor  on  the  paragraph. 

[Ed.  Note.— -For  cases  in  point,  gee  Cent.  Dig. 
vol  8,  Appeal  and  Error,  I  4105.] 

2.  Judgment — Conclusiveness. 

The  final  adjudication  of  a  matter  by  a 
competent  tribunal  is  conclusive,  not  only  as  to 
facta  actually  determined,  but  every  other  fact 
which  might  have  been  litigated  in  the  case. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  30,  Judgment,  89  1234-1241.] 

&  Drains  —  Proceedings  —  Collateral  At- 
tack. 

Where  plaintiff  seeks  to  attack  drainage 
proceedings  collaterally  for  lack  of  notice  to  ft, 
the  complaint  is  insufficient  if  it  fails  to  show 
what,  if  anything,  is  shown  by  the  record  in 
such  proceedings  respecting  such  notice. 
4.  Injunction— Injury  to.  Bridges  in  Con- 
structing Drain— Other;  Remedy. 

Injunction  will  not  lie  at  the  instance  of 
county  commissioners  to  prevent  the  removal 
or  destruction  of  bridges  in  the  construction  of 
a  drainage  ditch;  the  acts  being  alleged  to  be 
outside  the  circuit  court's  order  in  the  drainage 
proceeding,  and  the  commissioners  having  an 
adequate  remedy  in  a  direct  application  to  the 
circuit  court  to  secure  proper  execution  of  the 
work. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  27,  Injunction,  8  15.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jere  West,  Judge. 

Action  by  the  board  of  commissioners  of 
Putnam  county  against  the  American  Steel 


Dredge  Works.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded, with  instructions. 

Mllhon,  Hanna  &  Hathaway  and  Rentier 
&  McNutt,  for  appellant  John  H.  James, 
Thos.  T.  Moore,  and  James  P.  Hughes,  for 
appellee. 

ROBY,  0.  J.  The  appellee  brought  this  ac- 
tion to  obtain  an  Injunction  against  the  ap- 
pellants. The  amended  complaint  was  in 
two  paragraphs.  A  demurrer  for  want  of 
facts  was  addressed  to  each  paragraph,  and 
was  overruled.  Trial  was  had,  and  a  find- 
ing made  for  the  plaintiff  on  the  first,  and 
for  the  defendant  on  the  second  paragraph. 
Any  error  in  overruling  the  demurrer  to  the 
second  paragraph  of  complaint  was  rendered 
harmless  by  the  finding  thereon  In  favor  of 
the  defendant  The  first  paragraph  alleges 
ownership  and  exclusive  control  by  the  plain- 
tiff over  certain  county  bridges  described, 
and  charges  that  the  defendants  were  threat- 
ening to  tear  down  and  remove  said  bridges, 
claiming  a  right  to  do  so,  but  alleged  that 
the  plaintiff  had  never  been  notified  of  any 
drainage  proceedings,  nor  been  named  in 
any  complaint  or  petition  in  which  it  was 
asked  as  against  them  to  do  the  things  which 
defendants  are  now  threatening  to  do  as  al- 
leged in  the  complaint  The  prayer  was  for 
anv  Injunction,  and  a  perpetual  injunction 
against  such  acts  was  decreed.  The  appel- 
lants by  answer  set  up  the  detail  of  a  ditch 
proceeding  in  the  Morgan  circuit  court,  in 
which  said  court  ordered  a  ditch  established 
and  constructed.  In  accordance  therewith, 
the  commissioner  of  construction  let  a  con- 
tract for  doing  said  work  to  certain  of  the 
appellants,  by  whom  the  same  was  assigned 
and  sublet  to  certain  others  of  them.  They 
allege  that  to  construct  said  ditch,  in  accord- 
ance with  the  order  of  court  and  contract 
therefor,  it  will  be  necessary  to  temporarily 
remove  the  bridges  and  cut  across  the  high- 
ways mentioned  in  the  complaint;  but  that 
the  defendants  never  contemplated  nor  threat* 
ened  to  disturb,  and  will  not  disturb,  any  of 
said  bridges,  except  to  the  extent  necessary 
to  carry  out  their  contract  and  the  orders 
of  said  court  and  that  the  construction  of 
said  ditch  in  accordance  with  the  order  of 
said  court  will  not  destroy  any  of  the  bridges 
or  highways  mentioned  in  the  complaint 
The  second  paragraph  of  amended  answer, 
in  addition  to  the  facts  stated  in  the  first, 
contains  averments  to  the  effect':  That  the 
appellee,  with  full  knowledge  of  all  facts, 
stood  by  without  objection,  and  permitted  ap- 
pellants to  expend  $24,000  in  building  dredg- 
es and  doing  other  work  In  the  carrying  out 
of  their  contract  and  that  the  commissioner 
of  construction  prior  thereto  filed  with  ths 
auditor  of  Putnam  county  his  certified  state- 
ment of.  the  cost  of  said  ditch,  together  with 
the  amount  of  damages  awarded,  an  estimate 
of  other  expenses,  and  a  complete  statement 
of  apportionment  to  the  different  tracts  of 


1  Rehearing  denied,  84  N.  B.  19.    Superseded  by  opinion  In  Supreme  Court,  86  N.  E.  1. 
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land  and  highways  In  Putnam  county;  the 
aame  being  the  highways  mentioned  In  the 
complaint  That  said  statements  were  duly 
laid  before  the  board  of  commissioners  of 
Putnam  county  In  regular  session,  and  that 
said  board  found  and  adjudged  that  such 
statements  had  been  made  according  to  law, 
were  correct,  and  should  be  paid,  and  ordered 
the  auditor  to  make  collection  of  the  sever- 
al assessments,  which  was  thereafter  done. 
Wherefore  they  say  that  plaintiff  Is  estop- 
ped to  deny  the  authority  of  the  appellants 
herein. 

The  determination  of  the  appeal  depends 
upon  the  effect  which  Is  given  to  the  order 
of  the  Morgan,  circuit  court  In  establishing 
said  drain.  The  doctrine  first  expressed  in 
this  state,  in  Flschll  v.  Flschll,  1  Blackf.  860, 
12  Am.  Dec.  251,  that,  when  a  matter  Is  ad- 
judicated and  finally  determined  by  a  com- 
petent tribunal,  It  is  considered  forever  at 
rest  Is  one  of  universal  application.  This 
principle  not  only  embraces  what  actually 
was  determined,  but  also  extends  to  every 
other  fact  which  might  have  been  litigated 
In  the  case.  Fiscbli  v.  Flschll,  supra;  State 
ex  rel.  v.  Thompson,  Trustee,  109  Ind.  633, 
684, 10  N.  B.  806.  The  plaintiff  attacks  these 
proceedings  collaterally,  and  undertakes  in 
Its  first  paragraph  of  complaint  to  deny  juris- 
diction of  its  person  by  the  Morgan  circuit 
court  Where  It  is  sought  to  impeach  the 
proceeding  of  a  court  of  competent  jurisdic- 
tion for  lack  of  notice,  the  complaint  must 
contain  averments  as  to  what  if  anything,  is 
shown  by  the  record  in  such  proceeding  in  re- 
lation to  such  notice.  B.  &  O.  &  Ohi.  R.  Co. 
v.  North,  103  Ind.  486,  492,  8  N.  E.  144 ;  Ex- 
change Bank  v.  Ault  et  al.,  102  Ind.  822,  1 
N.  E.  562;  Brooks  v.  Morgan,  36  Ind.  App. 
672,  76  N.  E.  831.  The  pleading  under  con- 
sideration contains  no  such  showing,  and 
the  demurrer  to  it  should  have  been  sus- 
tained. 

The  position  assumed  by  appellee  at  this 
time  is  that  the  complaint  is  good  without  re- 
gard to  its  averments  as  to  notice,  and  that 
the  acts  enjoined,  1.  e.,  the  removing  or  de- 
stroying the  bridges  specified,  are  acts  whol- 
ly outside  the  order  of  the  Morgan  circuit 
court  and  that  the  construction  of  the  pro- 
posed drainage  does  not  necessitate  Inter- 
ference with  said  bridges.  The  proposition 
Is  not  enunciated  in  the  complnlnt  The  bas- 
is of  the  right  therein  asserted  Is  the  lack  of 
notice  to  the  county ;  but  if  it  were  conceded 
that  the  proposition  is  within  the  issue  ten- 
dered, the  right  to  an  injunction  would  not 
follow.  The  proceeding  in  which  judgment 
has  been  rendered  for  the  construction  of 
the  ditch  remains  on  the  docket  of  the  Mor- 
gan circuit  court,  while  the  ditch  Is  In  process 
of  construction.  Section  5628,  Burns'  Ann. 
St  1901;  Perkins  v.  Hay  ward,  182  Ind.  99, 
81  N.  E.  670 ;  Hoefgen  v.  Harness,.  148  Ind. 
224,  47  N.  E.  470;  Carter  v.  Buller,  159  Ind. 
62,  64  N.  E.  667;  Studabaker  v.  Studabaker, 
162  Ind.  89,  51  N.  E.  933. 


The  omissions  and  departures  which  an 
relied  upon  relate  to  the  construction  of  the 
ditch,  and  not  to  the  proceeding  for  its  es- 
tablishment The  work  is  done  under  the 
control  and  direction  of  the  court  Appel- 
lee's remedy  Is  therefore  to  apply  to  the  Mor- 
gan circuit  court  and  through  its  order  and 
Intervention  secure  the  due  execution  of  the 
work.  If  the  commissioner  is  proceeding 
contrary  to  the  method  prescribed,  or  In  any 
other  manner  neglecting  his  duty,  a  direct 
application  to  the  court  will  secure  full,  com- 
plete, and  adequate  relief.  Indianapolis  ft 
Cumberland  Gravel  Road  Company  v.  State, 
etc.,  105  Ind.  87,  4  N.  E.  816;  Racer  v.  State, 
181  Ind.  893,  81  N.  E.  81.  The  remedy,  thus 
afforded  Is  as  practical  and  efficient  to  the 
ends  of  justice  and  Its  proper  administration 
as  the  remedy  in  equity,  and  an  injunction 
will  not  therefore  He.  Chappell  v.  Jasper  Co., 
31  Ind.  App.  170,  66  N.  E.  515;  Pomeroy  on 
Equity,  |  1357.  Any  other  holding  would 
create  confusion  and  uncertainty,  thereby 
seriously  interfering  with  the  construction  of 
this  class  of  public  improvements. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  sustain  appel- 
lant's demurrer  to  the  first  paragraph  of 
complaint 

(41  Ind.  App.  447) 

BARKER  et  al.  v.  TOWN  OF  PETERS- 
BURG.   (No.  6.388.)1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  18,  1907.) 

L  Wilis  —  Construction  —  Residuary 

Clause— Real  Property. 

A  residuary  clause,  "I  will  and  bequeath," 
will  be  construed,  In  order  to  give  effect  to  the 
intention  of  the  testator,  to  include  both  real 
and  personal  property ;  a  partial  intestacy  nev- 
er being  presumed. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  S8  964,  1282.] 

2.  Same. 

"Residue"  meaning  that  which  remains,  no 
particular  mode  of  expression  is  necessary  to  con- 
stitute a  residuary  clause. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  1279,  1282.] 

8.  Charities — Gifts  by  Will— Cestaiwty — 
Education  —  Municipality  for  School 
Purposes. 

A  gift  by  will  of  a  residue,  for  the  erection 
of  a  public  school,  to  a  town,  is  valid,  in  view 
of  Burns'  Ann.  St.  1901,  %  5914,  making  the 
town  a  distinct  municipality  for  school  pur- 
poses. Burns'  Ann.  St  1901,  5  4357,  subd.  17. 
Id.  section  3797,  subd.  19,  and  Burns'  Ann.  St. 
1905,  giving  it  power  to  erect  and  provide  soch 
school  bouses  as  may  be  necessary  for  the  use 
of  the  schools  of  the  town,  since  the  gift  Is  a 
chnritable  one,  and  for  the  benefit  of  school 
children  who  could  he  ascertained  by  a  reference 
to  the  rules  prescribed  by  the  Legislature. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  9,  Charities,  f  48.] 

4.  Same. 

Courts  uphold  gifts  for  charitable  purposes, 
although  the  beneficiaries  are  somewhat  Indefi- 
nite. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 

voi.  9,  Char  lues,  8ft  44-50.1 
»  Rehearing  denied. 
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Appeal  from  Circuit  Court,  Pike  County; 
E.  A.  Ely,  Judge. 

Action  by  Joseph  D.  Barker  and  others 
against  the  town  of  Petersburg  to  quiet  title 
to  realty.  From  a  judgment  for  defendant, 
plaintiffs  appeal.  Transferred  from  Supreme 
Court  Affirmed. 

E.  P.  Richardson,  H.  Taylor,  J.  W.  Wilson, 
and  F.  B.  Posey,  for  appellants.  Greene  & 
Ely  and  W.  D.  Cuill,  for  appellee. 

ROBY,  O.  J.  This  suit  involves  the  title 
as  between  appellants  and  appellee  to  cer- 
tain described  real  estate.  The  case  was  sub- 
mitted to  the  trial  court  upon  an  agreed 
statement  of  facts,  which  was.  In  substance, 
as  follows:  Emeline  Thornton  departed  life 
at  Pike  county  on  December  8,  1903,  leaving 
no  descendant,  husband,  parent,  brother,  or 
sister,  but  leaving  as  her  heirs  at  law  the 
appellants,  whose  relationship  is  set  out 
She  died  the  owner  and  In  possession  of  the 
real  estate  in  controversy.  In  addition  to 
said  real  estate,  she  left  $42,000  worth  of 
personal  property  and  no  debts.  On  De- 
cember 15,  1900,  she  executed  her  last  will 
and  testament  which  is  set  out  in  extenso. 
After  her  death,  and  before  the  institution 
of  this  action,  said  will  was  duly  probated. 
The  Instrument  consists  of  22  items  or  claus-- 
es,  in  13  of  which  she  makes  bequests  of 
money  to  16  different  persons  and  corpora- 
tions aggregating  $20,600,  and  In  six  of  which 
she  disposes  of  specifically  described  personal 
property ;  the  language  used  in  each  of  said 
items  being:  "I  will  and  bequeath."  The 
twentieth  Uem  is  as  follows:  "After  all  be- 
quests :.~ve  been  paid  and  all  indebtedness 
of  my  estate  settled,  I  will  and  bequeath  to 
Petersburg,  Indiana,  the  residue  for  the  erec- 
tion of  a  public  school  building  in  said 
town."  The  testatrix  was,  at  her  decease, 
and  had  been  for  more  than  50  years  prior 
thereto,  a  resident  of  the  town  of  Peters- 
burg. She  was,  and  had  been  for  18  years, 
a  widow.  In  her  lifetime  she  deeded  a  lot 
in  said  town  to  Pike  county,  and  erected 
thereon  a  building  known  as  the  "Thornton's 
Orphans'  Home."  Two  years  before  her 
death,  she  gave  $25,000  to  the  James  Millikin 
University.  Prior  to  the  making  of  said  will, 
she  gave  to  the  board  of  trustees  of  said 
church  six  acres  of  land  near  Evansville,  to- 
gether with  buildings  thereon  to  be  known  as 
the  "Thornton  Home  for  Superannuated  Min- 
isters and  Their  Families  of  the  Cumberland 
Presbyterian  Church";  the  cost  thereof  be- 
ing about  $8,000.  At  the  time  said  will  was 
made,  the  town  of  Petersburg,  which  is  a 
duly  incorporated  town  situated  in  Pike  coun- 
ty, Ind.,  was  in  need  of  an  additional  school 
building,  and  was  Indebted  to  the  full  con- 
stitutional limit  which  facts  were  generally 
known.  The  court  found  for  appellee  that 
It  was  the  owner  in  fee  simple  of  the  land  de- 
scribed, and  quieted  its  title  thereto. 

The  questions  of  law  involved  in  this  ap- 


peal are  simple  and  elemental:  (1)  Can  a  re- 
siduary clause,  "I  will  and  bequeath  to  Pet- 
ersburg •  •  *  the  residue  for  the  erection 
of  a  public  school,  •  *  *  "  dispose  of  real 
estate;  and  (2)  is  a  gift  by  will  to  a  mu- 
nicipal corporation  for  school  purposes  valid? 
Appellants  claim  that  Item  20  of  the  will  dis- 
poses only  of  personal  property,  that  the  op- 
erative words  "will  and  bequeath"  are  tech- 
nical, conveying  only  personalty,  and  that  as 
no  real  property  Is  specified,  deceased  is  in- 
testate as  to  her  real  estate.  Unfortunately, 
laymen,  as  well  as  members  of  the  legal  pro- 
fession, and  sometimes  even  the  courts,  have, 
through  ignorance  or  carelessness,  used  the 
words  "bequeath"  and  "devise"  Interchange- 
ably. That  the  words  are  so  used  is  a  well 
recognized  fact,  and,  since  the  primary  rule 
in  the  construction  of  wills  is  to  give  effect 
to  the  Intention  of  the  testator,  her  inten- 
tion will  be  given  effect  even  though  the 
wrong  word  was  used.  Roundtree  v.  Pursell, 
11  Ind.  App.  522,  530,  531,  39  Tf.  E.  747 ;  Mills 
v.  FrankHn,  128  Ind.  444,  447,  28  N.  E.  60; 
Borgner  v.  Brown,  133  Ind.  391,  397,  83  N.  E. 
92 ;  Rood  on  Wills,  §  45,  The  word  "will"  Is, 
moreover,  strictly  applicable  to  the  disposi- 
tion of  real  property.  Mills  v.  Franklin, 
.supra.  "Residue"  means  that  which  remains, 
and  no  particular  mode  of  expression  Is  nec- 
essary to  constitute  a  residuary  clause. 
Words  In  a  residuary  clause  are  given  the 
widest  possible  scope,  because  it  is  presumed 
that  the  testator  by  will  intended  to  dispose 
of  his  whole  estate.  A  partial  Intestacy  is 
never  presumed,  unless  the  language  used 
compels  such  construction.  Carroll  v.  Swift, 
10  Ind.  App.  170,  87  N.  E.  1061;  Tobin  v. 
Tobln,  163  Ind.  240,  69  N.  B.  440;  Pate  v. 
Bushong,  161  Ind.  533,  69  N.  E.  291,  63  L. 
R.  A.  593,  100  Am.  St.  Rep.  287  ;  Korf  v. 
Gerichs,  145  Ind.  134,  44  N.  E.  24;  Groves 
v.  Culph,  132  Ind.  186,  31  N.  E.  569;  Mills 
v.  Franklin,  128  Ind.  444,  28  N.  E.  60;  Rood 
on  Wills,  j  496.  The  language  here  used 
does  not  compel  that  construction.  The  tes- 
tatrix, In  her  will,  remembered  most,  if  not 
all,  of  her  relatives.  The  agreed  statement  of 
facts  shows  that  she  had  no  Immediate  rel- 
atives, and  that  during  her  life  time  she  made 
various  large  gifts  to  charities.  They  fur- 
ther show  that  6he  knew  of  the  need  of  the 
town  of  Petersburg  for  better  school  accom- 
modations and  its  Inability  to  provide  them. 
In  her  will  she  gave  several  thousands  of  dol- 
lars for  the  support  of  the  Thornton  Home 
and  the  Cumberland  Presbyterian  Church. 
Looking  at  these  facts,  and  at  the  will  as  a 
whole,  no  other  conclusion  can  be  reached 
than  that  the  testatrix  Intended  that  the 
real  estate  should  pass  to  the  town  of  Peters- 
burg. 

Appellants  admit  that  the  town  "can  take 
as  a  trustee,"  but  say  that  under  this  will 
the  trust  is  void  for  indeftniteness ;  that 
there  Is  no  means  given  in  the  will  by  which 
the  beneficiaries  of  the  trust  can  be  ascer- 
tained; and  that  "there  is  nothing  in  the 
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will  Indicating  that  the  school  children  of 
Petersburg  are  meant,  or  that  the  school- 
house  was  meant  for  the  children  of  the 
town."  The  town  Is  a  distinct  municipal  cor- 
poration for  school  purposes.  Section  5914, 
Hums'  Ann.  St  1901.  And  has  power  to 
erect  and  provide  such  schoolhousea  as  may 
be  necessary  for  the  use  of  the  schools  of  the 
town.  Section  4367,  subd.  17,  2  Burns'  Ann. 
St  1901 ;  Section  3797,  subd.  19,  Burns'  Ann. 
St  1905.  The  testatrix,  In  making  a  gift 
to  the  town  "for  the  erection  of  a  public 
school  building  In  said  town,"  could  have 
bad  In  mind  only  the  children  entitled  under 
the  law  to  the  benefits  of  its  public  schools, 
and  they  are  not  only  ascertainable,  but  as- 
certainable by  reference  to  rules  prescribed 
by  the  Legislature.  The  use  to  be  made  of 
a  public  school  building  Is  likewise  estab- 
lished, and  no  element  of  uncertainty  in  the 
respect  indicated  exists.  The  gift  was  for  a 
charitable  use,  and  the  courts  uphold  such 
gifts,  although-  the  beneficiaries  and  objects 
are  somewhat  indefinite.  Vldal  v.  Girard's 
Ex'r,  2  How.  (U.  S.)  127,  11  L.  Ed.  205,  is  a 
leading  and  interesting  case  upon  the  sub- 
ject, and  Its  doctrine  has  been  repeatedly  de- 
cided in  Indiana.  Board  of  Com'rs  v.  Din- 
widdle, 139  Ind.  140,  37  N.  B.  795;  Board  of 
Com'rs.  v.  Rogers,  55  Ind.  302;  Grimes' 
Bx'rs  v.  Harmon,  85  Ind.  230,  9  Am.  Rep. 
690;  Sweeney  v.  Sampson,  5  Ind.  476;  Me- 
Oord,  Bx'r,  v.  Ochiltree,  8  Blackf.  20. 

The  testatrix.  In  disposing  of  her  large  es- 
tate, was  evidently  actuated  throughout  by 
a  spirit  of  lofty  and  enlightened  benevolence. 
It  was  her  estate,  and  the  residuary  clause 
under  consideration  must  stand  as  her  last 
unselfish  charity. 

Affirmed. 


PITTSBURGH,  C,  O.  &  ST.  Ll  RT.  CO. 

SCHEPMAN.    (No.  6,043.)i 
(Appellate  Court  of  Indiana.    Dec.  19,  1907.) 

1.  Carbiers— Injuries  to  Passengers— Mak- 
ing up  Trains—  Unvebtibuled  Cars.  . 

Burns'  Ann.  St  1901,  f  5191,  provides  that 
In  forming  a  passenger  train,  baggage,  freight, 
merchandise,  or  lumber  cars  shall  not  be  placed 
in  rear  of  passenger  cars.  A  combination  smok- 
ing and  baggage  car,  with  one  end  not  vestibul- 
ed,  and  designed  to  be  placed  next  to  the  en- 
gine, was  placed  behind  a  passenger  coach,  and 
plaintiff,  in  passing  through  the  train,  fell  or 
was  thrown  overboard  through  the  unprotected 
space.  Held,  that  such  a  car  was  within  the 
prohibition,  and  the  company  in  disregarding 
the  statute  was  guilty  of  negligence. 

2.  Same— Passenger  Passing  Through  Ves- 
tibuled  Train  —  Contributory;  Negli- 
gence. 

Vestibules  on  passenger  cars  are  designed 
to  make  it  safe  for  passengers  to  pass  from  one 
car  to  another,  and  a  passenger  so  doing  is  not 
as  a  matter  of  law  negligent 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  f  1384.] 

8.  Appeal  —  Review  —  Questions  of  Fact  — 
Verdict— Conclusiveness. 

A  general  verdict  for  plaintiff,  a  passenger, 
Injured  by  falling  or  being  thrown  from  the 


filatform  of  an  unvestibnled  car,  carries  with 
t  a  finding  that  he  did  not  see  or  understand 
that  the  platform  was  unprotected,  which  is  con- 
clusive on  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
voL  3,  Appeal  and  Error,  |  3912.] 

Appeal  from  Circuit  Court,  Henry  County; 
Jno.  M.  Morris.  Judge. 

Action  by  George  W.  Seta  ep  man  against  the 
Pittsburgh,  Cincinnati,  Chicago  Sc.  St  Louis 
Railway  Company.  Judgment  for  plaintiff 
and  defendant  appeals  Affirmed. 

John  L.  Rupe,  for  appellant  Shiveley  8c 
Shlveley,  for  appellee. 

PER  CURIAM.  The  appellee  fell  from  one 
of  appellant's  passenger  trains,  and  received 
Injuries  which  resulted  in  the  amputation  of 
his  leg.  At  the  time  he  was  passing  from  a 
day  passenger  coach  to  a  combination  smok- 
ing and  baggage  car  Immediately  behind  the 
passenger  coach.  The  cars  on  said  train  were 
all  vestlbuled,  except  the  front  end  of  said 
combination  car,  which  did  not  have  any 
steps.  Its  platform  projected  19  Inches  be- 
yond the  car;  such  unprotected  space  being 
increased  to  23  inches  when  the  "slack"  was 
out  The  other  end  of  the  car  was  provided 
with  a  platform  and  vestibule.  Appellee  fell, 
or  was  thrown,  out  of  the  opening  described. 
It  was  after  night  and  except  for  this  un- 
protected and  evidently  unexpected  opening 
be  was  perfectly  safe  in  going  from  car  to 
car. 

It  Is  charged,  and  evidence  was  Introduced 
tending  to  support  the  charge,  that  the  train 
was  advertised  and  held  out  to  be  a  vestlbul- 
ed train,  and  that  in  leaving  the  opening  re- 
ferred to  appellant  was  guilty  of  negligence; 
and,  also,  that  It  was  guilty  of  negligence  in 
disregarding  the  following  statute:  "In  form- 
ing a  passenger  train,  baggage,  freight  mer- 
chandise, or  lumber  cars  shall  not  be  placed 
in  rear  of  passenger  cars;  and  if  they  or  any 
of  them  shall  be  so  placed,  and  any  accident 
shall  happen  to  life  or  limb,  the  officer  or 
agent  who  so  directed  or  knowingly  suffered 
such  arrangement  and  the  conductor  or  en- 
gineer of  the  train  shall  each  and  all  be  held 
guilty  of  intentionally  causing  the  Injury 
and  be  punished  accordingly."  Section  5191, 
Burns'  Rev.  St  1901.  The  construction  of 
the  smoking  and  baggage  car  justifies  the 
finding  that  it  was  designed  to  be  attached 
to  the  engine,  and  it  was  within  the  terms 
of  the  foregoing  statute.  Appellant's  negli- 
gence is  therefore  for  the  purpose  of  this  ap- 
peal established.  Passing  over  a  vestlbuled 
platform  from  one  car  to  another  is  not  as 
a  matter  of  law  negligence  on  the  part  of 
passengers.  Vestibules  are  designed,  among 
other  things,  to  make  it  safe  for  them  to  da 
so.  Otherwise  the  conveniences  furnished 
for  use  by  the  passengers  upon  the  trail 
would  be  inaccessible,  a  result  which  could 
not  have  been  intended. 

Neither  can  it  be  said  that  appellee  knew 
of  the  absence  of  a  vestibule.    He  boarded 


1  Superseded  by  opinion  In  Supreme  Court  84  N.  B.  988.   Rehearing  denied. 
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the  forward  car,  coming  from  the  front  of 
the  train,  and  therefore,  not  walking  by  the 
unprotected  car,  be  might  see  it,  and  he 
might  not  see  it  The  general  verdict  in 
his  favor  carries  with  it  a  finding  that  he 
did  not  see  or  understand  tbe  condition,  and 
the  finding  is  conclusive. 

Other  errors  discussed  do  not  furnish 
ground  for  reversal. 

Judgment  affirmed. 

(40  Ind.  App.  682) 

V ANDALIA  R.  CO.  v.  SHADLE.   (No.  6,008.) 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec.  17,  1007.) 

Railroads— Rkcovebt  fbom  Railroad  Com- 
pany op  Compensation  fob  Fencing  — 
Complaint. 

An  action  against  a  railroad,  in  which  the 
complaint  showed  that  defendant's  fence  on  the 
line  between  its  right  of  way  and  plaintiff's  land 
had  long  been  out  of  repair,  so  that  it  would 
not  keep  stock  from  off  the  right  of  way,  that 
plaintiff  properly  requested  defendant  to  re- 
build the  fence,  which  it  failed  to  do,  and  that 
then  plaintiff  made  such  repairs  and  furnished 
defendant's  agent  with  an  itemized  statement  of 
the  cost  thereof,  which  defendant  refused  to  pay, 
was  based  on  Burns'  Ann.  St.  1901,  8  5325, 
which  provides  that  an  owner  of  land  adjoining 
a  railroad's  right  of  way,  after  the  latter's  re- 
fusal, upon  notice,  to  properly  repair  its  fence 
between  the  right  of  way  and  such  land,  may 
rebuild  such  fence  and  charge  the  railroad  with 
the  expense  thereof,  and  not  upon  section  5823, 
which  requires  a  railroad  to  #  maintain  fences 
along  its  right  of  way,  except  in  certain  specifi- 
ed places ;  and  hence  the  complaint  was  not  de- 
fective in  failing  to  negative  the  exceptions  pro- 
vided for  in  the  latter  section. 

Appeal  from  Circuit  Court,  Fulton  County ; 
A.  C.  Capron,  Judge. 

Action  by  Charles  W.  Sbadle  against  the 
Vandalia  Railroad  Company.  From  a  Judg- 
ment overruling  defendant's  demurrer  to  the 
complaint,  it  appeals.  Affirmed. 

Saml.  Parker,  Jno.  G.  Williams,  and  Enoch 
Myers,  for  appellant  Hoiman  &  Stephenson, 
for  appellee. 

COMSTOCK,  J.  Appellee,  plaintiff  below, 
recovered  judgment  agalust  appellant  for 
$81.45,  for  building  a  fence  along  the  appel- 
lant's right  of  way,  on  his  land,  and  for  at- 
torney fees.  The  only  error  relied  upon  is 
the  overruling  of  the  demurrer  for  want  of 
facts,  of  the  Terre  Haute  &  Logansport  Rail- 
way Company,  to  the  complaint.  The  action 
was  prosecuted  to  final  judgment  against  the 
Terre  Haute  &  Logansport  Railway  Com- 
pany, but,  while  the  action  was  pending,  that 
company  and  four  otner  railroad  companies 
were  consolidated  under  the  laws  of  the  state 
of  Indiana,  and  became  one  company,  under 
the  name  of  the  "Vandalia  Railroad  Com- 
pany." This  last-named  company,  making 
appropriate  averments  showing  the  consolida- 
tion and  its  succession  to  the  rights  and 
duties  of  the  Terre  Haute  &  Logansport  Rail- 
way Company,  assigns  errors  on  the  record 
of  this  cause  and  is  the  appellant  in  this  ap- 
peal. The  complaint,  in  substance,  avers  that 


tbe  plaintiff  is  now,  and  for  more  than  10 
years  last  past  has  been,  the  owner  of  a  cer- 
tain piece  of  real  estate  (describing  tbe  same) 
in  Fulton  county,  Ind.,  lying  west  of  the  de- 
fendant's railroad  right  of  way;  that  said 
land  lies  about  a  mile  south  of  De  Long  Sta- 
tion; that  said  station  Is  maintained  by  tbe 
defendant  company  and  tbe  nearest  to  plain- 
tiff's said  land  where  freight  is  shipped  and 
received ;  that  defendant  maintained  an  agent 
at  said  station;  that  the  plaintiff's  east  line 
of  said  tract  of  land  is  the  west  line  of  the 
defendant's  right  of  way;  that  the  defend- 
ant railroad  was  constructed,  and  its  right 
of  way  along  the  plaintiffs  said  line  fenced, 
prior  to  the  year  1885;  that  for  some  time 
previous  to  the  31st  day  of  October,  1900, 
said  fence  became  so  out  of  repair  as  that 
It  would  not  turn  stock  of  any  kind,  and  It 
became  necessary  to  build  substantially  a 
new  fence;  that  prior  to  the  31st  day  of 
October,  1900,  plaintiff  called  defendant's  at- 
tention to  said  fence,  and  requested  that  it 
be  rebuilt;  that  the  deiendant  failed  and  re- 
fused to  rebuild  the  same  or  to  repair  it;  that 
thereafter,  to  wit,  on  the  1st  day  of  Novem- 
ber, 1900,  the  plaintiff  served  notice  upon 
Charles  Apt,  the  company's  agent  at  said 
station  of  De  Long,  both  by  reading  and  by 
leaving  with  him  a  true  copy  of  the  notice, 
notifying  the  company  that  said  fence  was 
out  of  repair  and  would  not  turn  stock,  de- 
scribing and  giving  the  line  of  the  fence,  be- 
ing the  fence  along  the  west  side  of  the  com- 
pany's railroad  track,  and  further  notifying 
the  company  that,  If  the  same  was  not  put 
in  repair  so  as  to  turn  stock  as  required  by 
law,  within  the  time  fixed  in  the  law,  that 
the  plaintiff  would  make  the  repairs  and 
charge  the  expense  thereof  to  the  defendant, 
as  fixed  by  statute;  that  the  defendant  failed 
and  refused  to  rebuild  or  repair  said  fence,  or 
to  offer  to  do  so;  that  the  plaintiff,  In  ac- 
cordance with  said  notice  and  his  authority 
under  the  law  of  November  5,  1901,  commenc- 
ed the  construction  of  said  fence,  and  com- 
pleted the  same  on  April,  11,  1901,  building 
the  same  on  the  extreme  west  edge  of  the 
company's  right  of  way;  that  the  material 
and  labor  therefor  cost  in  the  aggregate 
$41.55,  setting  out  the  Items  for  material  and 
labor  aggregating  said  amount;  that  on  the 
22d  day  of  April,  1901,  plaintiff  furnished  to 
said  Apt,  as  the  agent  of  said  company,  an 
Itemized  statement  of  said  material  and 
labor  as  above  Itemized  as  aforesaid,  which 
itemized  statement  was  sworn  to  by  the  plain- 
tiff on  said  22d  day  of  April,  1901,  the  re- 
ceipt of  which  statement  was  duly  acknowl- 
edged by  Apt  on  said  day;  and  that  said 
company  failed  and  refused  to  pay  said 
sum — wherefore  the  plaintiff  demands  judg- 
ment, etc. 

The  objection  made  to  the  complaint  Is  that 
It  does  not  negative,  or  attempt  to  negative, 
the  exceptions  contained  in  section  5323. 
Burns'  Ann.  St.  1901.  The  objection  is  not 
well  taken,  because  the  action  is  based  upon 


Digitized  by  Google 


1000 


82  NORTHEASTERN  REPORTER. 


section  6325,  supra,  as  appear*  from  the  com- 
plaint. It  is  an  action  to  recover  for  the 
rebuilding  of  a  fence  which  for  years  had 
been  permitted  by  the  defendant  to  be  and  re- 
main out  of  repair,  and  which  the  defendant 
railroad  company  had  refused  to  rebuild  or  to 
repair.  This  Is  manifest  from  the  complaint 
and  the  notice  under  which  the  appellee  pro- 
ceeded. Said  section  contains  no  exceptions 
that  should  be  negatived. 

No  other  objection  being  pointed  out  to  the 
complaint,  the  Judgment  is  affirmed. 

Judgment  affirmed. 

(41  Ind.  App.  320) 

STEWART  v.  GWTNN.    (No.  5,996.) 1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec  18,  1907.) 

1.  Insurance— Assignment  or  Policy  — De- 
livery. 

An  insurance  policy  is  a  chose  in  action, 
and  may  be  transferred  by  delivery  without 
writing;  but  where  by  its  terms  mere  delivery 
will  not  give  any  right  as  against  the  beneficiary 
named  therein,  the  presumptions  from  mere  pos- 
session are  rebutted. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  J{  478,  480,  484.] 

2.  Same— Right  to  Possession  of  Policy. 

Where  an  insurance  policy,  payable  to  the 
executors,  administrators,  and  assigns  of  the  in- 
sured, shows  on  its  face  that  there  has  been  no 
change  of  beneficiary  or  assignment  of  the 
policy  under  the  requirements  of  the  policy,  and 
there  is  no  showing  of  any  waiver  of  the  com- 
pany's rules  as  to  such  change  or  assignment, 
or  any  facts  showing  an  excuse  for  not  comply- 
ing with  the  rules,  an  administrator  of  the 
estate  of  insured  is  entitled  to  the  possession  of 
the  policy  as  against  one  claiming  ownership 
thereof. 

8.  Appeal—  Recobo  —  Questions  Presented 
for  Review. 
-  Where  the  questions  presented  on  a  motion 
for  new  trial  depend  on  the  evidence,  which  is 
not  contained  in  the  record,  they  cannot  be  con- 
sidered on  appeal. 

SEd.  Note.— For  cases  In  point,  see  Cent.  Dig. 
.  3,  Appeal  and  Error,  f  2947.] 

Appeal  from  Circuit  Court,  Henry  County ; 
Jno.  M.  Morris,  Judge. 

Replevin  by  Lorenzo  D.  Gwynn,  adminis- 
trator, against  Eliza  M.  Stewart,  for  posses- 
sion of  an  insurance  policy.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Brlssey  ft  Ethell,  for  appellant  C.  W. 
Kinnan  and  Bingham  &  Long,  for  appellee. 

COMSTOOK,  J.  Appellee,  plaintiff  below, 
brought  this  action  In  replevin  against  appel- 
lant to  recover  the  possession  of  a  certain  life 
insurance  policy,  issued  by  the  New  York  Life 
Insurance  Company,  on  the  life  of  one  John 
J.  Stock,  deceased.  The  complaint  is  in  one 
paragraph,  and  alleges  that  one  John  J.  Stock 
departed  this  life  on  the  31st  day  of  March, 
1904,  intestate;  that  appellee  was  duly  ap- 
pointed administrator  of  his  estate;  that 
•aid  Stock  was  the  owner  of  a  policy  of  life 
Insurance  for  the  sum  of  $1,000,  payable  to 
the  executors,  administrators,  or  assigns  of 

»  Rehearing  denied,  88  N.  B.  768. , 


said  decedent;  that  the  beneficiaries  in  said 
policy  were  never  changed,  or  ordered  chang- 
ed, by  said  decedent,  nor  did  said  decedent 
ever  assign  said  policy  to  any  person;  that 
the  plaintiff  Is  the  legal  owner  of  said  policy, 
and  is  entitled  to  its  possession,  but  the  same 
Is  wrongfully  and  unlawfully  detained  from 
the  plaintiff  by  the  defendant,  who  has  taken 
possession  thereof  without  right;  and  that 
on  the  14th  day  of  April,  1904.  plaintiff  de- 
manded the  possession  of  said  policy  from 
the  defendant  which  the  defendant  then  and 
.  there  refused.  A  demurrer  for  want  of  facts 
was  overruled,  and  the  cause  put  at  issue  by 
general  denial.  The  complaint  was  filed  in 
the  Delaware  circuit  court  and  on  change 
of  venue  was  tried  In  the  Henry  circuit  court 
The  cause  was  tried  by  the  court  without  the 
Intervention  of  a  jury,  special  findings  of 
fact  made,  conclusions  of  law  stated  there- 
on, and  judgment  rendered  that  the  plaintiff 
recover  from  the  defendant  the  life  insurance 
policy  in  question ;  that  said  policy  is  of  the 
value  of  $1,000;  that  the  plaintiff  is  entitled 
to  the  possession  of  the  same;  and  that  the 
plaintiff  recover  of  and  from  the  defendant 
his  costs  and  charges  herein  laid  ont  and  ex- 
pended. The  errors  assigned  and  discussed 
are  that  the  court  erred  in  Its  conclusions  of 
law  numbered  1,  2,  and  3,  respectively,  and 
in  overruling  appellant's  motions  for  a'  ve- 
nire de  novo  and  for  a  new  trial.  The  court 
stated  three  conclusions  of  law:  First  that 
the  defendant  Eliza  M.  Stewart  has  no  right 
title,  or  interest  in  the  policy  of  life  Insur- 
ance on  the  life  of  John  J.  Stock,  deceased, 
described  in  the  complaint  and  is  not  en- 
titled, to  the  possession  thereof ;  second,  that 
the  plaintiff,  Lorenzo  D.  Gwynn,  as  adminis- 
trator of  the  estate  of  John  J.  Stock,  deceas- 
ed, Is  the  owner  of  and  entitled  to  the  pos- 
session of  said  policy  of  life  Insurance  No.  3,- 
488,531,  and  was  entitled  to  the  possession 
thereof  at  the  time  of  the  commencement  of 
this  action;  and,  third,  that  plaintiff  is  en- 
titled to  judgment  against  the  defendant  for 
the  possession  of  said  policy  and  the  costs  of 
this  action. 

By  the  special  findings  of  the  court,  it  Is 
shown,  in  substance :  That  Eliza  M.  Stewart, 
the  defendant  is  a  resident  of  Delaware 
county,  Ind.;  that  said  John  J.  Stock  depart- 
ed this  life  intestate  on  the  31st  day  of 
March,  1904.  That  at  the  time  of  his  death 
he  was  a  resident  of  Blackford  county,  Ind. 
That  on  the  4th  day  of  April,  1904,  the  plain- 
tiff, Lorenzo  D.  Gwynn,  was  appointed  ad- 
ministrator of  the  estate  of  said  decedent  by 
the  circuit  court  of  Blackford  county,  Ind. 
He  was  duly  qualified,  and  has  been  and  still 
Is  acting  as  administrator  of  the  estate  or 
said  decedent.  That  on  the  2d  day  of  Octo- 
ber, 1903,  the  New  York  Life  Insurance  Com- 
pany of  the  city  and  state  of  New  York  to- 
sued  and  delivered  to  said  John  J.  Stock  a 
policy  of  insurance  on  the  life  of  said  stock, 
being  policy  No.  8,488,538,  for  the  sum  of 
$1,000.  That  said  policy  was  payable  to  the 
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executory,  administrators,  or  assigns  of  said 
John  J.  Stock,  and  the  same  was  In  full  force 
and  effect  at  the  time  of  his  death,  and  was 
the  contract  and  agreement  between  said  com- 
pany and  said  Stock  at  the  time  of  the  latter's 
death,  as  aforesaid.  It  sets  out  a  verbatim 
copy  of  the  policy.  Tbat  on  the  81st  day  of 
March,  1904,  and  continuously  to  the  date  of 
the  finding,  said  policy  was,  and  ever  since 
has  been,  and  is  now,  of  the  value  of  $1,000. 
That  there  has  been  no  assignment  of  any  de- 
scription of  said  policy,  legal  or  equitable,  to 
the  defendant,  or  to  any  one  for  her,  and 
there  has  been  no  change  of  beneficiary  and 
no  designation  or  declaration  of  absolute 
beneficiary  In  or  under  said  policy.  That  on 
said  31st  day  of  March  said  policy  was  In  the 
possession  of  the  defendant,  Eliza  M.  Stewart, 
In  Delaware  county,  and  continued  In  her 
possession  until  the  28th  day  of  April,  1904. 
That  on  the  11th  day  of  April,  1904,  the  plain- 
tiff made  demand  on  the  defendant  for  pos- 
session of  said  life  Insurance  policy,  and  said 
defendant  refused  to  surrender  same  to  him. 
The  court  also  finds  the  filing  of  the  plaintiff's 
complaint  in  the  Delaware  circuit  court;  the 
Issuing  and  delivery  to  the  sheriff  of  said 
county  of  the  writ  of  replevin,  directing  the 
sheriff  to  seize  said  policy  and  deliver  the 
same  to  the  plaintiff;  the  seizure  by  the 
sheriff  of  said  policy  of  Insurance,  and  its 
timely  delivery  to  the  plaintiff  as  provided  by 
statute;  the  plaintiff  has  continued  to  hold 
possession  thereof  since  its  said  delivery  on 
the  80th  day  of  April,  1904,  at  9  o'clock.  Al- 
so: That  claims  have  been  filed  in  the  office 
of  the  clerk  of  the  circuit  court  of  Blackford 
county  against  the  estate  of  said  John  J. 
Stock,  aggregating  the  sum  of  $1,857.64. 
That  the  estate  of  said  Stock  is  now  Indebted 
to  sundry  parties,  and  said  Indebtedness  was 
Incurred  and  existed  on  and  prior  to  March 
16,  1904,  except  as  to  funeral  expenses  set 
out.  Tbat  said  policy  contained,  among  other 
things,  the  following  provisions,  to  wit:  "No 
designation  or  change  of  beneficiary  or  dec- 
laration of  an  absolute  beneficiary  shall  take 
effect  until  indorsed  on  this  policy  at  the 
home  office.  No  notice  of  change  of  bene- 
ficiary or  declaration  of  the  absolute  bene- 
ficiary shall  take  effect  until  indorsed  upon 
this  policy  at  the  home  office.  Any  assign- 
ment of  this  policy  must  be  in  duplicate  and 
both  sent  to  the  home  office,  one  to  be  re- 
tained by  the  company  and  the  other  to  be  re- 
turned. The  company  has  no  responsibility 
for  the  validity  of  any  assignment"  That 
the  policy  described  In  the  complaint  Is  the 
same  policy  Issued  by  said  Insurance  company 
to  said  decedent,  Stock,  and  demanded  by  the 
plaintiff  from  the  defendant  and  taken  by  the 
sheriff  under  the  writ  of  replevin  and  deliver- 
ed by  said  sheriff  to  the  plaintiff  as  hereto- 
fore set  out 

The  ultimate  facts  necessary  to  warrant  a 
recovery  by  appellee  are:    Is  the  right  to 
possession  of  the  policy  in  the  plaintiff,  and, 
If  defendant's  possession  was  unlawful,  the 
1  OebeMiiig  denied.  Tram 


demand  therefor.  The  demand  Is  found.  The 
facts  found  show  that  the  policy  was  Issued 
with  the  executors,  administrators,  or  assigns 
of  the  said  Stock  as  beneficiaries;  that  no 
change  had  been  made  in  the  beneficiaries; 
that  no  change  could  be  made,  except  in  the 
way  set  out  in  the  policy;  that  no  assign- 
ment of  the  policy  was  ever  made  therein,  or 
any  notice  given  to  the  insurance  company. 
These  facts  make  a  prima  facie  case  In  favor 
of  appellee.  Upon  the  face  of  the  policy,  ap- 
pellant was  not  entitled  to  the  proceeds  there- 
of. An  insurance  policy  is  a  chose  in  action 
and  may  be  transferred  by  delivery  without 
writing.  State  ex  rel.  Wright,  Adro'r,  v. 
Tomlinson  et  al.,  16  Ind.  App.  676,  45  N.  E. 
1116,  59  Am.  St  Rep.  835;  Marcus  v.  State 
Life  Mutual  Insurance  Company,  68  N.  Y. 
625.  But  where  by  the  terms  of  the  policy  it 
appears  that  mere  delivery  will  not  give  any 
right  as  against  the  beneficiary  named  there- 
in, the  presumptions  which  arise  from  bare 
possession  are  rebutted,  and  the  burden  shifts. 
The  policy  providing  that  the  transfer  or 
change  of  beneficiary  should  be  made  as 
found  In  the  special  findings,  the  burden  was 
upon  appellant  to  show  why  the  provisions  of 
the  policy  should  be  disregarded.  An  insur- 
ance company  may  forfeit  a  strict  observance 
of  its  own  rules.  It  may  be  beyond  the  power 
of  the  insured  to  comply  literally  with  the  re- 
quirement of  the  contract  The  insured  may 
have  done  all  In  his  power  to  change  the  bene- 
ficiary, but  death  or  other  intervening  acts 
have  prevented  the  change  or  transfer.  Un- 
der such  facts,  a  court  of  equity  will  decree 
that  as  done  which  ought  to  have  been  done. 
Supreme  Conclave,  etc.,  v.  Cappela  (C.  C.) 
41  Fed.  1.  The  existence  of  neither  of  these 
exceptions  to  the  general  rule  Is  found. 
While  there  are  conclusions  of  law  and  evi- 
dentiary facts  stated  In  the  findings  of  facts 
which  we  have  not  set  out  and  which  we 
must  disregard,  there  are  facts  sufficient  to 
justify  the  conclusions  of  law,  and  the  judg- 
ment was  properly  rendered  thereon. 

The  motion  for  the  venire  de  novo  was 
properly  overruled.  The  questions  presented 
by  the  motion  for  a  new  trial  depend  for 
their  solution  upon  the  evidence,  and  no  at- 
tempt is  made  to  make  it  a  part  of  the  rec- 
ord. 

Judgment  affirmed. 


(41  Ind.  App.  us> 
HUNTINGTON  FUEL  CO.  et  aL  v.  Mc- 
ILWAINB.    (No.  6,018.)* 

(Appellate  Court  of  Indiana.  Division  No.  & 

Dec  19.  1907.) 
1,  Appeal— Review— Harmless  Error — Mo- 
tion to  Make  Complaint  More  Specific. 
Where  the  court  finds  for  plaintiff  on  only 
one  of  several  items  in  bis  complaint,  the  over- 
ruling of  defendant's  motion  to  make  the  com- 
plaint more  specific  as  to  the  items  claimed  is 
not  prejudicial  error  as  to  the  items  upon  which 
plaintiff  did  not  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol  3.  Appeal  and  Error,  §  4077.] 
it  to  Supreme  Court  denied. 
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2.  Pleading — Complaint— Definiteness  and 
Certainty. 

A  complaint  alleging  that  defendant  owed 
plaintiff  "for  work  and  labor  for  three  months, 
June  7,  1904,  to  September  7,  1904,  the  total 
of  $300,  *  *  * "  and  that  it  was  agreed  and 
understood  that  plaintiff  was  to  act  as  defend- 
ant's manager  at  a  salary  of  $100  per  month, 
etc.,  is  sufficient  to  enable  a  person  of  common 
understanding  to  know  what  is  intended ;  and 
it  is  not  reversible  error  to  overrule  a  motion 
to  make  it  more  definite  and  a  demurrer  for 
want  of  facts. 

3.  Corporations— Contracts  of  Employment 
—Stockholder. 

Where  plaintiff  a  stockholder  and  manager 
performs  manual  labor  for  a  corporation  at  the 
instance  of  a  director  and  majority  stockholder 
in  control  thereof,  and  the  corporation  receives 
the  benefit  of  it,  plaintiff  may  recover  its  value. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  12,  Corporations,  §  1615.] 

4.  Same  —  Actions  —  Admissibility  of  Evi- 
dence. 

In  an  action  for  the  value  of  services  per- 
formed on  the  order  of  a  director  and  majority 
stockholder  in  control  of  a  corporation  and  ac- 
cepted by  the  corporation,  evidence  as  to  what 
talk  plaintiff  had  with  the  director  as  to  com- 
pensation is  competent  to  show  that  the  work 
was  done  under  the  director's  authority,  and  as 
tending  to  show  whether  the  services  were  per- 
formed under  circumstances  from  which  com- 
pensation could  reasonably  be  expected. 

Appeal  from  Circuit  Court,  Huntington 
County;  Jas.  C.  Branyan,  Judge. 

Action  by  Thomas  O.  Mcllwalne  against 
the  Huntington  Fuel  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Affirmed. 

Kenner,  Lucas  &  Kenner,  for  appellants. 
C.  W.  Watkins,  for  appellee. 

COMSTOCK,  J.  The  second  amended  com- 
plaint upon  which  the  cause  was  tried  al- 
leges, In  substance  that  the  defendant  is  a  cor- 
poration under  the  laws  of  the  State  of  Illi- 
nois and  doing  business  in  this  state,  with  a 
capital  stock  of  $10,000,  and  that  plaintiff  (ap- 
pellee) owns  $4,500  and  J.  S.  Jones  and  oth- 
ers own  $5,000;   that  said  company,  until 

about  the  day  of  December,  1904,  was 

doing  a  prosperous  business,  and  that  there 
are  undivided  profits  that  should  be  paid  to 
the  stockholders  and  this  plaintiff's  share  is 
reasonably  worth  $295;  that  the  said  corpo- 
ration owes  him  for  work  and  labor  for  three 
months,  June  7,  1904,  to  September  7,  1904, 
a  total  of  $300;  that  it  also  owes  him  for  a 
certain  lease  for  grounds,  building  sheds,  and 
other  appurtenances  of  a  coalyard,  and  cer- 
tain rights  and  privileges  belonging  to  said 
lease;  that  said  lease  and  privileges  were 
duly  transferred  to  said  corporation  by  the 
plaintiff  ana"  accepted  for  the  sum  of  $1,400, 
and  that  the  same  have  been  continuously 
used  by  the  defendant,  and  that  the  same 
was  reasonably  worth  $1,400;  further,  that 
for  a  considerable  time  and  now  the  cor- 
poration Is  making  no  money  and  is  Insol- 
vent; that  it  was  agreed  and  understood 
that  this  plaintiff  was  to  act  as  manager  of 
said  company  at  Huntington,  and  he  was  to 
receive  therefor  a  salary  of  $100  per  mouth, 


and  that,  after  said  corporation  was  organis- 
ed and  entered  upon  business,  the  plaintiff 
was  installed  as  manager  of  said  company, 
and  that  the  company  had  no  other  business 
than  that  of  a  coalyard;  that,  as  soon  as 
the  same  was  put  upon  a  paying  basis  and 
in  operation,  the  said  J.  S.  Jones,  for  the 
purpose  of  wronging  and  defrauding  the 
plaintiff,  having  then  a  control  of  the  major- 
ity of  the  stock,  procured  the  dismissal  of 
this  plaintiff  as  manager  of  said  corporation, 
and  by  the  passage  of  a  resolution  deprived 
plaintiff  of  his  position  and  his  salary;  that 
said  corporation,  through  the  manipulations 
of  said  Jones,  have  excluded  plaintiff  from 
any  participation  in  the  affairs  of  the  cor- 
poration, and  that  he  has  had  no  access  or 
control  or  actual  knowledge  of  the  papers, 
books,  etc.,  wherefore  he  asks  for  the  ap- 
pointment of  a  receiver  and  for  all  proper 
relief.  Appellant  Huntington  Fuel  Company, 
by  its  motion,  asked  that  the  plaintiff  be 
required  to  make  said  second  amended  com- 
plaint more  specific  as  to  the  three  items 
charged.  The  motion  was  overruled,  as  was 
also  a  demurrer  for  want  of  facts  to  said 
amended  complaint.  Upon  his  own  petition, 
appellant  Jones  was  made  a  party  to  the 
cause,  and  a  separate  and  several  answer 
in  two  paragraphs  was  filed  by  said  Jones 
and  appellant  Huntington  Fuel  Company — 
the  first  a  general  denial,  the  second  setting 
up  affirmative  matter.  No  question  is  pre- 
sented on  said  second  paragraph,  and  no  far- 
ther reference  is  made  thereto.  To  said  sec- 
ond paragraph  appellee  replied  by  general  de- 
nial, and  so  the  issues  were  formed.  Upon 
timely  request  the  court  made  a  special  find- 
ing of  facts,  stated  conclusions  of  law,  and 
rendered  judgment  against  the  appellant 
Huntington  Fuel  Company  for  $250.30. 

The  court  finds  for  the  plaintiff  only  for 
services  rendered  the  corporation  from  the 
28th  of  June  to  the  1st  day  of  September, 
1904,  less  $36.70  due  from  him  to  the  cor- 
poration for  coal  and  against  him  as  to  all 
other  claims,  so  that  the  appellants  were  not, 
under  any  view,  harmed  by  the  action  of 
the  trial  court  In  overruling  the  motion  to 
make  more  specific  the  items  of  the  com- 
plaint other  than  that  for  labor.  The  speci- 
fication for  work  and  labor  is  in  the  follow- 
ing language:  "And  he  says  that  said  cor- 
poration owes  him  for  work  and  labor  for 
three  months,  June  7,  1904,  to  September  7, 
1904,  the  total  of  $300.  ♦  *  *  And  he 
further  says  that  it  was  agreed  and  under- 
stood that  this  plaintiff  was  to  act  as  man- 
ager of  said  company  at  Huntington,  and 
he  was  to  receive  therefor  a  salary  of  $100 
a  month,  and  that,  after  said  corporation 
was  organized  and  entered  upon  business, 
this  plaintiff  was  duly  installed  as  manager 
of  said  company,  and  that,  as  soon  as  the 
same  was  put  on  a  paying  basis,  he  was 
deprived  of  his  position."  The  motion  might 
properly  have  been  sustained,  but  the  con- 
trary ruling  was  not  reversible  error,  because 
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the  foregoing  quotation  from  the  complaint 
shows  that  the  compensation  for  services  was 
claimed  for  three  months  beginning  June 
7,  1904,  and  ending  September  7,  1904,  and 
because  it  is  sufficient,  using  the  language 
of  the  statute,  "to  enable  a  person  of  common 
understanding  to  know  what  is  intended." 
For  the  same  reason,  there  was  no  error  in 
overruling  the  demurrer. 

Special  findings  5  and  6  sustain  appellee's 
claim  for  services.  One  of  the  reasons  for 
a  new  trial  is  that  the  evidence  is  not  suffi- 
cient to  support  said  findings.  Upon  said 
claim  there  is  evidence  to  the  following  ef- 
fect: That  prior  to  the  4th  day  of  Septem- 
ber, 1904,  appellee  was  running  the  business 
with  assistance  from  the  Chicago  office;  that 
be  left  the  service  of  said  appellant  company 
December  7,  1904;  that  prior  to  September 
4,  1904,  he  had  complete  control;  that  in  the 
organization  of  the  corporation  J.  S.  Jones 
subscribed  for  55  shares  and  the  appellee  45 
shares  of  the  capital  stock,  there  being  100 
shares  of  $100  each;  that,  when  the  same 
was  Incorporated,  three  other  persons  owned 
1  share  each;  that  said  Jones  Instructed  ap- 
pellee to  manage  the  concern  and  take  care 
of  the  business;  that  appellee  bought  coal 
and  helped  to  unload  it  during  the  months  of 
June,  July,  and  August;  that  his  work  was 
worth  $100  a  month;  that  in  July,  1904,  said 
J.  8.  Jones  stated  to  appellee  that  things 
were  still  in  an  embryonic  state,  and  that,  as 
soon  as  they  were  running,  salaries  would  be 
arranged  for,  and  he  (appellee)  would  be  re- 
imbursed for  his  time — so  that  there  was 
evidence,  that,  under  the  direction  of  J.  S. 
Jones,  appellant,  an  incorporator,  director, 
and  owner  of  the  majority  of  the  shares  of 
the  capita]  stock  of  appellant,  appellee  did 
manual  labor  for  the  appellant  corporation, 
and  that  it  was  reasonably  worth  $100  a 
month.  The  fact  that  all  the  work  he  did 
was  not  necessarily  within  the  duties  of  an 
officer  of  the  corporation,  and  though  the 
employment  doubtless  came  to  him  because 
he  was  a  stockholder,  yet  these  facts  would 
not  deprive  him  of  his  right  to  compensation 
for  the  performance  of  common  labor,  nor 
would  it  be  necessary  to  call  a  meeting  of 
the  board  of  directors  to  engage  the  services 
of  any  one  for  such  labor  as  the  testimony 
shows  appellee  to  have  performed.  The  cor- 
poration received  the  benefit  of  his  services 
rendered  at  the  Instance  of  the  majority 
stockholder  under  whose  control  it  was  and 
should  be  required  to  pay  for  it. 

While  appellee  was  testifying  in  his  own 
behalf,  and  after  having  stated  that  his  work 
was  worth  $100  per  month,  he  was  asked  the 
following  question:  "Q.  You  may  state  what 
talk  you  had  with  Mr.  Jones  about  your  pay 
for  the  time  from  June  until  September." 
Objection  was  made  to  the  question,  upon 
the  ground  that  Jones  was  only  a  director 
of  the  corporation,  and  that  any  agreement 
he  made  as  to  compensation  for  his  services 
would  not  bind  appellant,  which  objection 


was  overruled.  As  before  stated,  the  work 
was  performed  by  the  direction  of  Jones, 
accepted  by  the  corporation,  and  it  was  prop- 
er to  show  that  it  was  done  by  his  authori- 
ty. It  tended  to  throw  light  upon  the  ques- 
tion of  whether  it  was  rendered  under  such 
circumstances  as  tended  to  show  that  com- 
pensation was  reasonably  expected.  The 
right  of  a  director  to  fix  his  own  salary  or 
the  salary  of  an  officer  or  agent  of  a  cor- 
poration are  not  controlling  in  the  case  at 
bar.  It  is  only  a  question  of  compensation 
for  labor  rendered  at  the  instance  of  a  di- 
rector and  majority  stockholder,  and  the  re- 
sults of  which  the  corporation  have  accepted 
and  enjoyed.  For  so  much  the  complaint  is 
sufficient,  and  there  is  evidence  to  sustain 
the  finding  and  judgment  of  the  court 
Affirmed. 


(40  Ind.  App.  685) 
ELWOOD  STATE  BANK  et  al.  v.  MOCK. 
(No.  6,006.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  19,  1907.) 

1.  Appeal— Pleading — Sufficiency. 

A  complaint  which  is  sufficient  to  bar  any 
subsequent  action  for  the  same  cause  is  good 
as  against  the  objection  first  made  on  appeal 
that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §§  1226-1240.] 

2.  Same— Pasties. 

Under  Bums'  Ann.  St.  1901,  8  647,  the  par- 
ties to  a  judgment  appealed  from  are  necessary 
parties  to  a  vacation  appeal. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1814.] 

3.  Same. 

A  defendant  who  filed  a  disclaimer  of  in- 
terest in  the  subject-matter  of  the  suit  was 
neither  a  necessary  nor  a  proper  party  to  a 
vacation  appeal  from  a  judgment  neither  for  nor 
against  him. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §8  1814,  1815.] 

4.  Mechanics*  Liens— Waiver. 

A  seller  of  machinery  does  not  waive  the 
right  to  take  and  hold  a  mechanic's  lien  by  stipu- 
lating in  the  contract  of  sale  that  the  title  shall 
remain  in  him  until  the  price  is  paid. 

5.  Trial  —  Findings  —  Special  Findings  — 
Requisites. 

A  special  finding  must  contain  all  the  facts 
necessary  to  entitle  the  party  having  the  burden 
of  proof  to  recover. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  846-856.] 

6.  Sales  —  Conditional  Sales  — Waiver  of 
Title. 

A  seller  suing  for  the  price  of  goods  sold 
and  for  the  foreclosure  of  his  statutory  lien 
elects  to  waive  the  right  secured  by  the  con- 
tract of  sale  stipulating  that  the  title  shall  re- 
main in  him  until  the  price  is  paid. 

7.  Trial— Special  Findings— Sufficiency. 

One  suing  to  foreclose  a  mechanic's  lien  for 
goods  sold  uuder  contract  stipulating  that  the 
title  shall  remain  in  him  until  the  price  is  paid 
is  entitled  to  recover,  though  special  findings 
do  not  state  that  he  elected  to  treat  the  sale  as 
absolute. 

Appeal  from  Circuit  Court,  Madison.  Coun- 
ty; John  F.  McClure,  Judge. 
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Action  by  James  F.  Mock  against  John 
F.  Rodefer,  in  which  a  receiver  of  the  prop- 
erty of  defendant  was  appointed,  and  in 
which  the  El  wood  State  Bank  and  others 
filed  Intervening  petitions.  From  a  Judg- 
ment for  plaintiff,  the  Elwood  State  Bank 
and  others  appeal.  Affirmed. 

O.  A.  Armfleld,  for  appellants.  Griffin  & 
Broadbent,  for  appellee. 

ROBY,  O.  J.  The  amended  complaint  filed 
by  John  F.  Mock  set  up  an  indebtedness  to 
him  by  John  F.  Rodefer,  and  averred  that 
said  defendant  was  the  owner  of  certain  real 
estate;  that  he  owned  and  operated  a  man- 
ufacturing establishment;  that  said  indebt- 
edness was  incurred  for  machinery  sold  to 
be  used,  and  which  was  used,  in  the  im- 
provement of  said  factory;  that  Rodefer  is 
insolvent;  that  he  is  indebted  to  various  per- 
sons in  large  amounts  who  claim  liens  on 
his  real  estate,  and  said  persons  are  made 
defendant  to  answer  to  their  respective  in- 
terests; and  that  the  plaintiff  duly  filed 
notice  of  his  intention  to  hold  a  lien  upon  a 
described  portion  of  the  defendant  Rodefer's 
real  estate  for  said  sums  so  due  him.  The 
relief  demanded  was  judgment  for  the  said 
amount  owing  to  him,  for  a  foreclosure  of 
his  lien,  and  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  and  preserve  the 
property  of  said  Rodefer.  The  pleading  Is 
an  extended  one,  and  the  foregoing  sum- 
mary is  not  designed  to  more  than  Indicate 
its  general  character.  No  demurrer  waS  ad- 
dressed to  this  pleading.  The  objection  is 
first  made  by  the  appellant  by  assignment  of 
error  that  It  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  facts 
therein  stated  are  sufficient  to  bar  any  sub- 
sequent action  for  the  same  cause,  and  there- 
fore the  assignment  cannot  be  sustained. 
Efroymson  et  al.  v.  Smith,  29  Ind.  App.  451, 
454,  63  N.  B.  328;  Xenia  Real  Estate  Co.  v. 
Macy,  147  Ind.  568,  572,  47  N.  E.  147.  It 
would  also  have  been  sufficient  as  against  a 
demurrer.  The  court  appointed  a  receiver, 
who  took  charge  of  the  business  and  prop- 
erty of  said  defendant  Subsequently  a  num- 
ber of  intervening  petitions  were  filed  by 
other  creditors.  The  Issues  formed  upon  the 
appellee's  complaint  were  tried  by  the  court, 
and  upon  request  of  the  parties  a  special 
finding  of  facts  was  made  and  conclusions 
of  law  stated  thereon.  In  accordance  with 
such  conclusions  judgment  was  rendered  in 
favor  of  appellee  for  $3,616.68  and  costs,  fore- 
closing his  lien  for  said  sum  and  declaring 
its  priority.  From  this  judgment  the  Elwood 
State  Bank,  holding  Rodefer's  notes  for  $4,- 
000,  secured  by  mortgage  upon  the  real  es- 
tate covered  by  appellee's  lien,  appeals;  it 
having  filed  an  Intervening  petition  asking 
judgment  upon  its  notes  and  foreclosure  of 
Its  mortgage. 

Appellee  has  seasonably  moved  to  dismiss 
said  appeal  for  lack  of  parties.  The  First 
National  Bank  of  Elwood,  after  the  appoint- 


ment of  the  receiver  as  aforesaid,  filed  lbs 
petition  seeking  to  foreclose  a  mortgage  held 
by  it  upon  said  real  estate.  This  petition, 
that  of  the  Elwood  State  Bank,  and  the 
complaint  of  Mock  were  consolidated  and 
tried  together;  the  priori  ties  of  the  respective 
lines  being  directly  involved.  In  the  petition 
of  the  First  National  Bank  the  Taylor  Belt- 
ing Company  was  named  as  a  defendant. 
It  does  not  appear  that  summons  was  served 
upon  it,  or  an  appearance  entered.  Its  name 
is  contained  in  the  caption  of  the  special 
finding,  but  no  fact  is  found  In  any  wise  af- 
fecting It  This  Is  a  vacation  appeal,  and 
parties  to  the  judgment  are  necessary  par- 
ties to  the  appeal.  Section  647,  Burns'  Ann. 
St  1901.  Ewbank's  Manual,  8  144.  The 
Taylor  Belting  Company  was  not  before  the 
court,  and  was  not  a  party  to  the  judgment 
The  Aurora  Fire  Clay  Company  was  also 
named  as  a  defendant  in  the  petition  of  the 
First  National  Bank,  and  filed  a  disclaim- 
er of  interest  in  the  subject  thereof.  There 
was  not  judgment  for  or  against  said  com- 
pany, and  It  is  neither  a  necessary  nor  prop- 
er party  to  the  appeal.  Clear  Creek  Town- 
ship v.  Rlttger,  12  Ind.  App.  355,  39  N.  E. 
1052.  The  same  considerations  apply  to  the 
motion  to  dismiss,  in  so  far  as  it  is  based 
upon  the  absence  of  Gilchrist  He  is  not  a 
party  to  the  judgment  appealed  from.  Ap- 
pellee's motion  to  dismiss  the  appeal  is  there- 
fore overruled.  The  substantial  questions 
upon  which  the  disposition  of  this  cause  de- 
pends arise  upon  the  facts  found  in  the  spe- 
cial finding  of  the  court  Those  questions 
can  be  most  clearly  stated  In  the  form  of 
abstract  propositions;  such  propositions  be- 
ing deduced  from  and  inclusive  of  the  facts 
thus  found. 

The  first  question  is  whether  a  vendor  of 
machinery  by  stipulating  In  the  contract  of 
sale  that  the  title  to  such  machinery  re- 
mains in  him  until  the  full  payment  of  the 
purchase  price  Is  made  does  thereby  waive 
the  right  to  take  and  hold  a  mechanic's  Hen. 
The  holding  is  that  he  does  not  thereby 
waive  such  right  The  reasons  for  such 
holding  are  stated  with  much  particularity 
in  the  cases  hereafter  cited,  and  nothing 
would  be  gained  by  a  repetition  of  them 
here.  Case  Mfg.  Co.  v.  Smith  et  al.,  40 
Fed.  339,  5  L.  R.  A.  231;  Chi.  A  A.  R.  R. 
Co.  &  Ins.  Co.  v.  Union  Rolling  Mill  Co.. 
109  U.  S.  702,  720,  3  Sup.  Ct  594.  27  D.  Ed. 
1087 ;  Hooven,  etc.,  Co.  v.  Featherstone  (C  C.) 
99  Fed.  181,  111  Fed  82,  49  O.  C.  A.  229; 
Warner  Mfg.  Co.  v.  Bldg.  &  Loan  Ass'n,  127 
Mich.  328,  86  N.  W.  828,  89  Am.  St  Rep.  473; 
Great  Western  Mfg.  Co.  v.  Hunter,  15  Neb. 
32,  16  N.  W.  759. 

The  second  question  is  whether  a  special 
finding,  which  does  not  state  that  the  ven- 
dor elected  to  treat  the  sale  as  absolute,  will 
sustain  conclusions  of  law  under  which  be 
is  entitled  to  a  judgment  foreclosing  a  me 
chanlc's  Hen  on  account  of  machinery  pur- 
chased under  such  a  contract?   The  answer 
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to  this  la  In  the  affirmative.  The  rule  that 
a  special  finding  must  contain  a  finding 
upon  all  facts  necessary  to  entitle  a  party 
having  the  burden,  to  recover  is  unquestion- 
able, but  the  bringing  of  an  action  to  recover 
the  purchase  price  of  the  machinery  from 
the  vendee  and  for  the  foreclosure  of  his 
statutory  Hen  Is  In  itself  an  election  to  waive 
the  right  secured  by  contract  Gaar,  Scott 
&  Co.  v.  Fleshman,  38  Ind.  App.  490,  77  N. 
B.  744,  78  N.  EL  348;  Turk  v.  Carnahan,  25 
Ind.  App.  126,  67  N.  H.  729,  81  Am.  St  Rep. 
85;  Smith  et  al.  v.  Barber,  153  Ind.  322,  53 
N.  EL  1014.  A  statement  In  the  special  find- 
ing that  he  has  brought  such  suit  could  add 
nothing  to  the  knowledge  already  possessed 
by  the  court  The  record  Is  conclusive  of 
the  fact  It  became  fixed  by  a  definite  act 
at  a  precise  time,  and  no  question  concern- 
ing it  can  arise.   1  Pomeroy's  Equity,  f  6U. 

Other  points  made  relate  to  the  sufficiency 
of  the  findings  and  evidence. 

They  are  not  well  taken;  and  the  judg- 
ment is  therefore  affirmed. 


NEW  v.  GERMANIA  FIRE  INS.  CO.  et  aL 

(No.  6,991.) 1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec  13,  1907.) 

L  Insurance  —  Policy— Dkjvkbv- Question 
or  Fact. 

Delivery  of  an  insurance  policy  is  ordinarily 
a  question  of  fact 
2.  Sauk. 

To  constitute  a  delivery  of  an  insurance  pol- 
icy there  must  be  an  intention  to  part  with  con- 
trol over  the  instrument  and  to  place  it  under 
the  power  of  the  grantee  or  some  one  for  his 
use. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  28,  Insurance,  9  220.] 

8.  Same— Acceptance. 

An  insurance  company  sent  a  renewal  pol- 

Sto  a  mortgagor,  which  be  promptly  return- 
whereupon  the  insurance  company  left  it 
with  the  mortgagee's  agents,  where  it  remained 
for  several  days ;  the  mortgagee  being  entitled  to 
procure  insurance  at  the  expense  of  the  mort- 
gagor in  case  he  failed  to  do  so.  Payment  of 
premium  being  demanded  of  the  mortgagee's 
agents,  they  professed  ignorance  of  the  delivery 
of  the  policy  to  them,  and  requested  time  to  com- 
municate with  the  mortgagor,  which  was  grant- 
ed, and  pursuant  to  their  letter  the  mortgagor 
wrote  to  his  own  agent  directing  him  to  accept 
the  policy  and  psy  the  premium,  but  before  this 
was  done  the  property  was  destroyed.  Held, 
that  the  policy  was  delivered  and  accepted  so  as 
to  make  it  a  binding  insurance  contract. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  28,  Insurance,  $  223.) 

4.  Same— Rights  of  Mortgagees. 

Where  a  mortgagee,  when  he  took  out  in- 
surance on  the  mortgaged  property,  bad  the  au- 
thority to  do  so,  the  fact  that  the  mortgage 
debt  was  subsequently  paid  did  not  affect  the 
insurance  contract 

(Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  28,  Insurance,  H  1444-1447.] 

5.  Appeal— Disposition  of  Caube— Reversal 
— New  Tbiai/— Necessity. 

Where  a  special  finding  exhibits  facts  neces- 
sary to  the  announcement  of  a  Judgment,  the 
cause  will  be  remanded  with  instructions  to  re- 
state the  conclusions  of  law,  where  they  were 

1  Superseded  by  opinion,  85  N.  B.  7W. 


erroneously  stated;  but  If  the  necessary  facts 
do  not  appear,  the  case  will  be  remanded  for 
retrial. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §§  4597-4603.] 

Rabb,  J.,  dissenting. 

On  rehearing.    Former  opinion  reversed, 
and  new  trial  granted. 
For  former  opinion,  see  81  N.  B.  217. 

ROBY,  C.  J.  Come  now  the  parties,  by 
counsel,  and  the  court  being  fully  advised  in 
the  premises,  on  the  13th  day  of  December. 
1907,  being  the  17th  judicial  day  of  the  No- 
vember term,  1907,  grants  the  petition  for  a 
rehearing  heretofore  filed  by  the  appellant 
on  July  10,  1907,  with  an  opinion  by  ROBY, 
a  J.,  COMSTOCK,  MYERS,  WATSON,  JJ., 
concurring,  HADLEY,  J.,  concurring  with  an 
opinion,  and  RABB,  J.,  dissenting  with  an 
opiuion,  all  as  follows,  to  wit:  Suit  by  ap- 
pellant upon  a  policy  of  fire  insurance.  A 
special  finding  of  facts  was  made.  The  find- 
ing, summarized,  is  as  follows:  On  June 
17,  1904,  appellant's  testate  held  a  policy  of 
$1,000  upon  a  building  in  Indianapolis,  owned 
by  Geisel,  appellant's  testate,  which  policy 
expired  on  June  25,  1904.  On  June  17th-, 
without  any  express  request  or  authorization, 
appellee's  agents  made  out  and  countersign- 
ed the  policy  sued  upon  covering  said  prop- 
erty for  said  sum  for  the  term  of  one  year 
from  June  25th,  and  mailed  the  same  with 
a  bill  for  the  premium  thereon  to  Geisel  at 
Vernon,  He  received  said  policy  and  bill 
June  18th,  remailed  them  to  said  agents  at 
Indianapolis,  refusing  to  accept  the  policy. 
The  defendant  Jennings  was  the  owner  of  a 
mortgage  upon  said  real  estate,  which  mort- 
gage provided  that  Geisel  should  keep  the 
buildings  insured  in  the  sum  of  $1,000  for 
her  benefit  and  that  In  event  he  failed  to 
do  so,  she  might  take  out  such  insurance,  pay 
the  premium,  and  oblige  Geisel  to  repay  her 
with  8  per  cent  interest  Said  mortgagee 
was  a  nonresident  and  was  represented  by  a 
firm  named,  who,  as  her  agents,  were  em- 
powered to  accept  and  pay  for  a  policy  as 
aforesaid,  and  who  had  said  mortgage  and 
all  other  papers  relating  to  said  loan  in  their 
possession.  That  on  July  25th  appellee's 
agent  left  said  policy,  with  a  mortgage  clause 
attached,  with  the  said  agents  of  the  mort- 
gagee. The  policy  was  received  by  their 
clerk,  whose  duty  it  was  to  take  charge  of 
such  papers,  and  who  placed  it  with  the  mort- 
gage and  other  papers  aforesaid.  On  July 
28th  appellant  through  its  agents,  presented 
a  bill  for  the  premium  to  the  mortgagee,  who, 
through  her  said  agents,  requested  time  to 
communicate  with  Geisel  in  order  to  collect 
the  amount  from  him  if  possible.  Said  re- 
quest was  granted,  and  the  mortgagee's  agents 
wrote  to  Geisel,  inclosing  the  bill  requesting 
him  to  pay  it  and  stating  that  if  he. did  not 
pay,  the  mortgagee  would  be  compelled  to 
pay  it  and  charge  him  with  the  amount  there- 
.  of  with  interest  as  aforesaid.  The  insurance 
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policy  contained  a  mortgage  clause  by  which 
the  mortgagee  agreed  to  pay  the  premium  to 
the  appellee.  Geisel  on  said  day  inclosed 
said  bill  in  a  letter  to  the  persons  who  col- 
lected rents  for  him  in  Indianapolis,  and  di- 
rected them  to  pay  the  same  for  him  at  once. 
Said  letter  was  received  by  said  agents  on 
July  29th,  but  they  failed  to  comply  with 
said  direction  until  August  2d,  when  they 
offered  to  pay  the  agents  of  the  insurance 
company,  who  refused  to  accept  the  same, 
stating  that  the  building  had  previously  burn- 
ed. Said  building  had  in  fact  been  partially 
or  wholly  destroyed  by  fire  on  July  30th. 
Neither  Geisel  nor  his  representatives  had 
knowledge  of  such  fact  until  informed  thereof 
as  aforesaid.  The  findings  also  show  that 
the  policy  in  suit  was  not  expressly  ordered 
by  said  mortgagee,  and  that  the  letter's 
agents  did  not  expressly  state  that  tbey 
would  take  the  policy.  Upon  these  facts,  the 
court  concluded,  as  matters  of  law,  that  the 
policy  in  suit  was  never  delivered  by  the  in- 
surance company,  was  never  accepted  by 
Geisel,  nor  by  the  mortgagee,  and  that  the 
plaintiff  was  not  entitled  to  recover  thereon. 

The  mortgagee,  Jennings,  disclaimed  inter- 
est in  the  subject  of  the  controversy.  The 
decisive  question  in  the  case  arises  on  ap- 
pellant's several  exceptions  to  the  conclusions 
of  law.  Delivery  is  ordinarily  a  question  of 
fact.  Indiana  Trust  Co.  v.  Byram,  30  Ind. 
App.  0,  10,  72  N.  E.  070,  73  N.  E.  1094 ;  Fifer 
v.  Rachels,  37  Ind.  App.  275,  277,  70  N.  E. 
180;  Corr  v.  Martin,  37  Ind.  App.  059,  77 
N.  E.  870.  There  is  no  finding  in  this  case 
that  the  policy  was  delivered  or  executed. 
Do  the  facts  found  leave  room  for  difference 
of  opinion  among  reasonable  men  upon  that 
subject?  So  far  as  the  insurance  company 
is  concerned,  it  has  left  nothing  undone  neces- 
sary to  a  delivery  of  the  policy  by  it.  It 
parted  with  possession  of  the  instrument,  de- 
livered it  bodily  to  a  person  authorized  to 
receive  it  for  the  owner  of  the  property,  and 
rendered  Its  bill  for  the  amount  of  the  pre- 
mium, once  to  him  directly,  and  once  to  him 
through  the  mortgagee,  extending  time  for 
the  latter  to  communicate  with  Geisel,  be- 
fore making  the  payment  for  him,  payment 
which  she  was  authorized  to  make,  and  which 
she  Informed  him  she  would  make,  if  he  did 
not  To  constitute  delivery,  there  must  be 
an  Intention  to  part  with  control  over  the 
Instrument,  and  to  place  it  under  the  power 
of  the  grantee,  or  some  one  for  bis  use.  Corr 
v.  Martin,  suprft ;  St  Clair  et  al.  v.  Marquell 
et  al.  (1903)  101  Ind.  50,  07  N.  E.  093.  Geisel 
refused  to  accept  the  policy  when  it  was 
mailed  to  him,  and  returned  the  same.  Had 
the  transaction  then  ended,  there  could  nei- 
ther have  been  liability  for  premium,  on  the 
one  hand,  nor  for  the  loss,  on  the  other. 
Ohio  Farmers'  Insurance  Co.  v.  Hunter  (1905) 
38  Ind.  App.  11,  77  N.  E.  951.  But  Geisel's 
mortgagee  had  been  expressly  given  authority 
by  him,  not  only  to  take  out  an  insurance 
policy  in  event  that  he  failed  to  do  so,  but 


to  pay  therefor,  and  add  the  amount  so  paid 
to  the  mortgage  debt  When  the  policy  was 
delivered  to  this  party,  it  was  not  rejected, 
but  accepted  and  kept  Had  the  premium 
been  then  paid,  there  could  have  been  no 
possible  doubt  upon  the  subject  either  of  de- 
livery or  acceptance.  Instead  of  at  once 
paying  the  premium,  the  mortgagee  requested 
an  extension  of  time,  within  which  to  com- 
municate with  the  owner  and  collect  from 
him  if  possible.  He  was  notified,  if  be  did 
not  pay  the  premium,  the  mortgagee  would 
pay  it  for  him.  These  facts  are  entirely 
inconsistent  with  an  intention  not  to  accept 
the  policy.  If  the  insurance  company  were 
suing  to  recover  the  premium,  it  would  have 
a  good  case.  The  fact  that  the  interest  of  the 
mortgagee  had  ceased  in  no  way  affects  the 
question.  If  the  policy  was  accepted  by  her 
or  her  agents,  for  Geisel,  they  having  author- 
ity at  the  time  to  act  in  the  premises  for 
him,  its  status  as  a  complete  contract  was 
fixed,  and  the  subsequent  payment  of  the 
mortgage  debt  can  have  nothing  to  do  with 
the  question. 

It  is  not  Insisted  that  the  insurance  agents 
did  not  have  power  to  extend  the  time  within 
which  the  premium  might  be  paid,  or  that 
the  payment  was  not  offered  within  a  rea- 
sonable time.  The  building  having  burned, 
the  company's  agents  were  as  reluctant  to 
receive  the  premium  as  they  bad  theretofore 
been  active  to  collect  it.  The  facts  are  in- 
consistent with  nondelivery  or  nonacceptance. 
The  court  therefore  erred  in  the  conclusions 
of  law  stated.  If  the  special  finding  exhibit- 
ed facts  necessary  to  the  pronouncement  of 
a  judgment  the  cause  would  be  remanded 
with  instructions  to  restate  the  conclusions 
of  law,  but  all  facts  necessary  to  plaintiffs 
recovery  do  not  appear  In  the  finding.  It 
will  therefore  be  necessary  to  retry  the  case 
The  conclusion  which  Is  here  stated  would 
also  follow  from  a  consideration  of  the  evi- 
dence, the  sufficiency  of  which  is  duly  pre- 
sented. 

Judgment  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  sustain  appellant's 
motion  for  a  new  trial  and  for  further  pro- 
ceedings consistent  herewith. 

COMSTOCK,  MYERS,  and  WATSON.  JJ.. 
concur.  HADLEY,  J.,  concurs  with  opinion. 
RABB,  J.,  dissents  with  opinion. 

HADLEY,  J.  I  concur  in  the  result  reach- 
ed in  the  majority  opinion,  but  cannot  con- 
cur in  the  reasons  given  therefor.  Under 
the  special  finding  of  facts,  it  is  not  clear 
that  Stanton  &  Stanton  had  on  June  25th  the 
full  authority  to  procure  the  Insurance,  or 
that  they  accepted  the  same  unconditionally, 
since  It  might  be  concluded  therefrom  that 
they  accepted  the  same  tentatively.  By  item 
8  the  court  found  that  Stanton  &  Stanton 
did  not  expressly  agree  to  pay  the  premium 
upon  the  policy  so  deposited  with  them.  This 
we  do  not  think  is  supported  by  sufficient 
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evidence.    By  the  terms  of  the  mortgage,  it 
was  expressly  agreed  by  the  mortgagor  that 
he  would  "keep  an  Insurance  In  a  reliable  In- 
surance company  or  companies,  to  the  satis- 
faction of  said  mortgagee  to  the  amount  of 
$1,000  during  the  existence  of  the  debt,  on 
the  buildings  for  the  benefit  of  the  mort- 
gagee, and  to  deliver  the  policies  when  this 
loan  is  made  and  the  renewals  thereof  be- 
fore said  policies  expire,  and  on  their  default 
the  mortgagee  may  pay  such  Insurance  and 
collect  the  amount  thereof  with  Interest." 
The  finding  shows  that  the  existing  policy 
expired  at  noon  on  June  25,  1904.   On  that 
day,  the  mortgagor  not  having  complied  with 
the  terms  of  the  mortgage  by  delivering  a 
renewal  thereof  to  the  mortgagee,  she  was 
authorized  by  the  terms  of  the  mortgage  to 
effectuate  such  insurance  on  that  day.  Ap- 
pellee, through  Its  agents,  delivered  the  pol- 
icy sued  on  to  the  clerk  of  the  agents  of  the 
mortgagee.   This  policy  had  attached  to  It  a 
mortgage  clause,  which  contained  the  provi- 
sion that,  "In  case  the  mortgagor  or  own- 
er neglects  or  refuses  to  pay  any  premium 
due  under  this  policy,  then  on  demand  the 
mortgagee  or  trustee  shall  pay  the  same." 
On  June  25th  Stanton  &  Stanton  were  au- 
thorized by  the  terms  of  the  mortgage  to  con- 
tract for  the  Insurance  without  any  further 
notice  from  the  mortgagor.    The  policy  in 
question  was  delivered  to  and  received  by 
their  clerk  on  said  date.   It  carried  with  it 
an  express  written  promise  of  the  mortgagee 
to  pay  the  premium  on  demand,  if  the  mort- 
gagor failed  to  do  so.    It  is,  however,  con- 
tended that  it  Is  not  shown  that  the  clerk 
had  authority  to  receive  the  policy.  We 
pass  that  as  immaterial.   He  did  take  pos- 
session of  it  and  placed  it  with  the  other 
papers  of  the  mortgagee.    Afterwards,  on 
June  28th,  a  member  of  the  firm  of  Stanton 
&  Stanton  had.  actual  knowledge  of  the  ac- 
tion of  the  clerk,  and  clearly  ratified  the 
same  In  the  presence  of  the  agent  of  appellee, 
by  retaining  the  policy  and  asking  for  and 
obtaining  extension  of  time  for  the  payment 
of  the  premium  until  he  could  communicate 
with  the  mortgagor  and  get  payment  from 
him,  if  possible.    Retaining  the  policy  with 
the  mortgage  clause  attached  containing  the 
promise  to  pay  the  premium,  without  objec- 
tion, was  tantamount  to  an  express  promise 
to  pay  according  to  the  terms  thereof.  When 
the  agent  of  appellee  left  the  office  of  Stan- 
ton &  Stanton,  he  left  the  policy  with  one 
authorized  at  that  time  to  receive  it  and  pay 
the  premium,  and  with  the  written  promise 
of  the  mortgagee  to  pay  it  on  demand  if  the 
mortgagor  did  not    No  demand  was  made 
upon  the  mortgagee  to  pay  the  premium  at 
that  time,  but  it  was  expressly  waived  by 
granting  an  extension  of  time  in  which  to 
pay  it    We  do  not  know  what  more  could 
be  shown  to  prove  an  acceptance.   But  these 
facts  are  not  shown  in  the  finding.   The  find- 
ing does  not  show  that  the  mortgagee  had 
the  authority  absolutely  on  June  25th  or  28th 


to  receive  the  policy  and  agree  to  pay  for  it 
unconditionally.  It  shows  that  there  was  no 
express  promise  to  pay  the  premium  on  the 
part  of  the  mortgagee  when,  as  we  have 
shown,  there  was  such  a  promise.  The  deci- 
sion was  not  sustained  by  sufficient  evidence. 
This  was  one  of  the  grounds  for  a  new  trial. 
Therefore  the  motion  for  a  new  trial  should 
have  been  sustained. 
Judgment  reversed. 

RABB,  J.  (dissenting).  I  am  unable  to 
concur  with  the  opinion  of  the  majority  of 
the  court  in  this  case.  I  do  not  think  the 
facts  set  forth  in  the  special  finding  are  suf- 
ficient to  show  either  that  Stanton  &  Stan- 
ton were  the  agents  of  Henry  Geisel  In  the 
transaction,  or  that  there  was  an  acceptance 
by  them  of  the  policy  of  insurance,  either 
for  their  client  or  Henry  Geisel,  the  owner 
of  the  property.  Nor  does  the  evidence  show 
a  relation  of  principal  and  agent  existing  be- 
tween 8tanton  &  Stanton  and  GelseL 


(40  Ind.  App.  728) 
SANDUSKY  PORTLAND  CEMENT  CO.  v. 
RICE.    (No.  5.889.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  20,  1907.) 

1.  Master  and  Servant— Injuries  to  Serv- 
ant—Negligence  of  Foreman. 

Where  a  servant  is  injured  through  the  neg- 
ligence of  a  foreman  acting  at  the  tune  in  the 
master's  stead  and  performing  his  duties,  the 
foreman's  negligence  is  the  negligence  of  the 
master,  who  is  liable  at  common  law  and  in- 
dependent of  statute. 

2.  Sake  —  Actions  —  Instructions— Fellow 
Servants— Vice  Principal. 

In  an  action  by  a  servant  for  injuries, 
whether  a  foreman  was  a  fellow  sen-ant  Or  vice 
principal  is  for  the  jury  under  proper  instruc- 
tions. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant  §  10C2.] 

3.  Same  —  Assumption  of  Risk  —  Servant's 
Knowledge  of  Danger. 

Where  a  servant  working  around  dangerous 
machinery  with  a  foreman  knows  and  appre- 
ciates the  danger  as  well  as  the  foreman  does, 
he  assumes  the  risk. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig 
vol.  34,  Master  and  Servant  §8  610-624.] 

4.  Appeal— Disposition  of  Case— Reversal 
— Necessity  for  New  Trial.  , 

Though  ordinarily  on  appeal  from  a  judg- 
ment on  a  general  verdict  where  answers  to 
Interrogatories  are  in  irreconcilable  conflict  with 
the  genpral  verdict  judgment  should  be  order- 
ed on  the  answers,  yet  where  the  case  was  tried 
on  an  erroneous  theory,  and  it  is  impossible  to 
tell  how  far  it  affected  the  introduction  of  evi- 
dence, a  new  trial  should  be  granted. 

Appeal  from  Circuit  Court,  Kosciusko  Coun- 
ty; Lemuel  W.  Royse,  Judge  pro  tem. 

Action  by  Lambert  Rice  against  the  San- 
dusky Portland  Cement  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded. 

See  81  N.  E.  213. 

Frazer,  Biggs  &  Frazer,  for  appellant 
Bertram  Shane,  A.  G.  Wood,  and  F.  E.  Bow- 
ser, for  appellee. 
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HADLEY,  P.  J.  Action  by  appellee  against 
appellant  for  damages  alleged  to  have  been 
sustained  while  working  as  an  employe  In  a 
cement  plant  of  appellant  The  complaint  is 
In  two  paragraphs.  The  first  based  upon 
negligence  of  a  foreman  under  subdivision  2, 
}  7083,  Burns'  Ann.  St  1901.  The  second  par- 
agraph counted  upon  the  common-law  liability 
of  the  master  for  failure  to  provide  a  safe 
place  for  his  servants  to  work.  There  was 
a  general  verdict  for  appellee,  together  with 
answers  to  51  interrogatories.  Appellant 
moved  the  court  for  judgment  upon  the  inter- 
rogatories, which  motion  was  overruled,  and 
motion  for  a  new  trial  overruled.  These  rul- 
ings are  assigned  as  error.  The  court  In- 
structed the  jury  that  the  evidence  did  not 
warrant  a  finding  for  appellee  upon  the  sec- 
ond paragraph  of  the  complaint,  and  the 
same  was  withdrawn  from  their  considera- 
tion. 

It  is  earnestly  insisted  that  wbile  the  first 
paragraph  of  the  complaint  Is  based  upon  the 
second  subdivision  of  section  1  of  the  employ- 
er's liability  act  which  has  since  been  de- 
clared unconstitutional  (Bedford  Quarries 
Co.  v.  Bough  [Ind.  Sup.]  80  N.  E.  529,  and 
Perry-Mathews  &  Buskirk  Stone  Co.  v.  Flet- 
cher [Ind.  Sup.]  80  N.  E.-970).  yet  the  aver- 
ments of  the  complaint  are  sufficient  to  show 
a  common-law  liability.  Upon  a  careful  ex- 
amination of  this  paragraph  of  the  complaint 
we  are  of  the  opinion  that  this  contention  Is 
correct  By  the  averments  of  the  complaint 
it  appears  that  the  liability  of  appellant  Is 
based  upon  the  negligence  of  a  foreman,  who, 
the  allegations  show,  was  acting  in  the  place 
and  performing  the  duties  of  the  master  at 
the  time  of  the  Injury.  This  makes  tbe  negli- 
gence of  the  foreman  the  negligence  of  the 
master,  and  fixes  the  liability  without  regard 
to  the  statute  above  referred  to.  The  com- 
plaint in  other  respects  Is  sufficient 

Appellee  also  Insists  that  the  evidence  is 
sufficient  to  sustain  the  verdict  on  the  com- 
mon-law theory'  It  is  apparent  from  the  rec- 
ord that  although  the  second  paragraph  of 
the  complaint  based  upon  a  common-law  lia- 
bility formed  part  of  the  pleadings,  yet  the 
case  was  tried  upon  the  first  paragraph ;  and, 
when  the  court  ruled  that  the  evidence  was 
insufficient  to  sustain  the  second  paragraph, 
no  exception  was  taken  to  this  ruling.  Under 
this  ruling,  the  jury  were  not  permitted  to 
pass  upon  the  question  whether  the  foreman 
was  in  the  place  of  the  master  at  the  time  of 
the  injury,  and  whether  his  negligence  was 
the  negligence  of  the  master.  This  was  an 
element  essential  to  appellee's  right  to  re- 
covery. The  evidence  discloses  that  the  fore- 
man and  appellee  were  working  together  re- 
pairing a  piece  of  machinery  at  the  time  of 
the  injury.  Whether  he  was  a  fellow  servant 
or  a  vice  principal  was  a  question  that  should 
have  been  given  to  the  Jury  under  proper  in- 


structions. The  answers  to  the  Interrogato- 
ries show  that  appellee  had  worked  for  ap- 
pellant in  and  about  the  factory  for  several 
months ;  that  he  was  a  machinist  whose  duly 
it  was  to  repair  machinery  of  appellant  The 
machinery  to  be  repaired  at  the  time  of  the 
injury  was  a  mix  pan,  which  was  operated 
by  a  line  shaft  when  connected  therewith  by 
a  friction  clutch.  The  line  shaft  could  be 
connected  by  clutches  with  other  mix  pans 
and  other  machinery.  The  line  shaft  was 
propelled  by  a  motor.  Appellee  knew  that  if 
the  mix  pan  was  connected  with  the  line 
shaft  and  the  line  shaft  was  in  motion,  tbe 
mix  pan  was  a  highly  dangerous  place  in 
which  to  be.  He  also  knew  that  if  the  mix 
pan  was  detached  from  the  line  shaft  it  was 
a  safe  place  in  which  to  be.  He  also  knew 
that  it  was  customary  for  the  different  em- 
ployes about  the  factory  to  start  the  line 
8  ha  ft  whenever  they  desired  to  perform  any 
work  with  the  different  machines.  Just  pre- 
vious to  the  injury,  the  line  shaft  was  mo- 
tionless. Appellee  threw  -in  the  clutch  con- 
necting the  mix  pan  with  the  line  shaft  in 
order  to  move  the  mix  pan  into  the  right  posi- 
tion by  pulling  on  a  belt  over  a  pulley  on  the 
line  shaft  Then,  without  detaching  the 
clutch  or  disconnecting  the  mix  pan,  in  com- 
pany with  appellant's  foreman,  he  climbed  in- 
to the  mix  pan,  and  commenced  his  work. 
While  thus  engaged,  another  employe  started 
the  motor,  and  appellee  was  injured.  Other 
answers  to  the  interrogatories  show  that  the 
foreman  had  reason  to  believe  that  the  clutch 
was  in  when  he  and  appellee  went  into  the 
mix  pan.  There  Is  no  averment  in  the  com- 
plaint and  no  answer  to  an  interrogatory 
showing  that  the  foreman  knew  or  had  rea- 
son to  believe  that  the  machinery  would  be 
or  was  liable  to  be  started  while  he  and  ap- 
pellee were  in  the  mix  pan.  It  is  shown  by 
these  answers  that  appellee  knew  and  appre- 
ciated the  dangers  he  was  incurring  to  the 
same  extent  as  the  foreman  who  went  into 
the  mix  pan  with  him.  If  he  knew  and  ap- 
preciated the  danger,  he  is  held  to  have  as- 
sumed the  risk.  Chicago,  etc,  R.  Co.  v.  Tack- 
ett  83  Ind.  App.  379,  71  N.  E.  524 ;  Staldter 
v.  City  of  Huntington,  153  Ind.  354.  55  N.  E. 
88;  Wabash  R,  Co.  v.  Ray,  Adm'r,  152  Ind. 
392,  51  N.  E.  920;  Southern,  etc.,  R.  Co.  v. 
Moore,  34  Ind.  App.  154,  72  N.  B.  479.  Tbe 
answers  to  the  interrogatories  are  In  irrecon- 
cilable conflict  with  the  general  verdict  Or- 
dinarily, In  such  a  case,  we  should  properly 
order  a  judgment  for  the  appellant  upon  the 
answers  to  interrogatories.  In  this  case, 
however,  as  we  have  shown,  the  cause  was 
tried  throughout  upon  an  erroneous  theory. 
We  cannot  say  how  far  this  affected  the  in- 
troduction of  evidence.  In  our  opinion  Jus- 
tice requires  that  a  new  trial  be  granted. 

Judgment  reversed,  cause  remanded  for  a 
new  trial. 
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NEW  YORK,  C.  ft  ST.  L.  RY.  CO.  v.  FLYNN. 

(No.  6,003.)* 
(Appellate  Court  of  Indiana,  Division  No.  1. 

Dec  19,  1907.) 
Appeal— Record— Conclusiveness. 

Where  the  record  ia  plain,  and  certain  testi- 
mony appeared  in  the  regular  order  of  the  ex- 
amination of  the  witness,  and  there  is  nothing  to 
show  that  the  jury  had  withdrawn,  the  court 
cannot  say  that  the  testimony  did  not  go  to 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3.  Appeal  and  Error,  §§  2850-2852.] 

Watson,  J.,  dissenting. 

On  petition  for  rehearing.  Petition  denied. 
For  former  opinion,  see  81  N.  E.  741. 

HADLEY,  P.  J.  In  their  petition  for  re- 
hearing, counsel  for  appellee  insist  that  the 
record  shows  that  the  testimony  of  Dr.  Shank- 
lin,  referred  to  In  the  opinion,  did  not  go  to 
the  Jury.  The  record  is  plain,  and  the  tes- 
timony appears  In  the  regular  order  of  the 
examination  of  the  witness ;  the  last  preced- 
ing question  being  In  regard  to  the  fees  of 
the  physician.  Then  follow  the  questions, 
objections,  and  answers  in  regular  order, 
with  no  intimation  in  the  record  that  the 
Jury  had  been  withdrawn.  The  ambiguous 
remark  of  the  court,  "Well,  1t  has  not  been 
read  to  the  Jury  yet,"  cannot  be  held  to 
contradict  the  showing  on  the  face  of  the 
record.  As  suggested  by  appellant,  the  re- 
mark could  not  refer  to  the  testimony  of  Dr. 
Shanklln,  since  his  testimony  was  not  being 
read.   He  was  present  and  testifying  orally. 

It  Is  also  Insisted  by  appellant's  counsel 
that  the  evidence  was  competent,  and  some 
Missouri  cases  are  cited,  and  the  statement 
made  that  the  statute  is  like  the  statute  of 
Indiana.  The  Missouri  statute,  upon  which 
the  decisions  cited  are  based,  is  essentially 
different  from  ours.  Section  3596  of  the  prac- 
tice act  of  Missouri  (Rev.  St.  1879,  p.  615), 
after  providing  for  the  reading  of  the  affi- 
davit for  continuance  in  evidence,  provides: 
"And  the  opposite  party  may  disprove  the 
facts  disclosed,  or  prove  contradictory  state- 
ments made  by  such  absent  witness  In  rela- 
tion to  the  matter  in  issue  and  on  trial." 
Under  this  statute,  the  decisions  cited  are 
correct ;  hut  it  will  be  seen  that  they  would 
not  be  authority  under  our  statute. 

Rehearing  denied. 

ROBY.  C.  J.,  and  COMSTOCK,  MYERS, 
and  RABB,  JJ.,  concur.  WATSON,  J.,  dis- 
sents. 

(42  Ind.  App.  127! 

CINOmNATI,  H.  ft  D.  RY.  CO.  et  al.  r. 
ACREA.   (No.  6,163.)» 

(Appellate  Court  of  Indiana.  Division  No.  2. 
Dec  20,  1907.) 

1.  Railroads  —  Operation  —  Intersecting 
Roads  — -  Collision  —  Liability  fob  Inju- 
ries. 

Burns'  Ann.  St.  1901,  §  2293.  makes  it  an 
offense  for  an  engineer  to  run  his  locomotive 
across  or  upon  the  tracks  of  any  railroad  upon 

82  N.E.— 64  •  Transfer  denied. 


which  passengers  may  he  transported,  until  first 
coming  to  a  full  stop,  etc  By  the  failure  of 
intersecting  railroads  to  observe  the  statute,  a 
passenger  in  a  waiting  room  of  one  of  the  roads 
was  injured.  Held,  that  the  other  railroad  com- 
pany was  liable  to  the  person  so  injured,  though 
there  was  no  relation  of  carrier  and  passenger 
between  them. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §  930.] 

2.  Same— Complaint— Sufficiency. 

A  complaint  in  an  action  for  a  personal  in- 
jury from  collision  of  two  trains  at  a  crossing 
charged  that  defendant  approached  said  cross- 
ing with  its  train  without  first  stopping  or  lis- 
!  tening  or  ascertaining  whether  or  not  an  engine 
or  a  train  was  approaching  said  crossing  on  the 
intersecting  track.  Held,  that  this  was  suffi- 
cient, without  alleging  further  that  those  in 
charge  of  the  train  by  the  exercise  of  reason- 
able care  could  have  ascertained  that  another 
train  was  approaching,  since  it  is  sufficient,  aft- 
er showing  the  existence  of  a  duty,  to  allege  neg- 
ligence in  general  terms. 

5 Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
.  41,  Railroads,  §§  944-953.] 

3.  Negligence— Proximate  Cause  of  Injury. 

In  determining  proximate  cause,  the  in- 
quiry is  directed  to  the  responsible  cause  with- 
out reference  to  whether  it  is  first  or  last  in  the 
succession  of  events  that  results  in  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  87,  Negligence,  $  69.] 

4.  Railroads  —  Operation  —  Collision  — 
Contributory  Negligence— Acts  in  Emer- 
gencies. 

A  passenger  in  a  station  partly  demolished 
by  the  collision  of  two  trains  at  an  intersection 
near  the  station,  though  uninjured  by  the  acci- 
dent itself,  is  not  guilty  of  contributory  negli- 

f ence  in  attempting  in  her  excitement  to  escape 
rom  the  building,  whereby  she  was  injured. 

5.  Negligence— Proximate  Cause— Unfore- 
seen Injury. 

It  is  not  necessary  that  the  particular  In- 
jury resulting  frohi  a  negligent  act  be  foreseen 
to  make  the  negligence  the  proximate  cause  of 
the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  37,  Negligence,  §  72.] 

6.  Railroads  —  Operation  —  Collision  — 
Proximate  Cause  of  Injury. 

While  a  passenger  was  waiting  for  a  train 
on  railroad  "A.,"  in  a  station  .of  A.,  near  which 
railroad  B.  crossed  A.  at  right  angles,  a  collision 
occurred  between  trains  on  the  two  roads,  in 
which  the  engine  of  B.  was  carried  by  that  of 
A.  against  the  station  house,  and  a  portion  of 
the  building  demolished.  The  passenger  was  not 
injured  by  the  accident,  but  in  endeavoring  to 
escape  from  the  station  fell  or  was  pushed 
through  a  window  thereof,  and  was  injured. 
Held,  that  the  negligence  of  B.  in  crossing  tracks 
of  A.  without  stopping,  as  required  by  Burns' 
Ann.  St.  1901,  §  2293,  was  the  proximate'  cause 
of  the  injury  to  the  passenger  of  A. 

7.  Same— Instructions— Concurrent  Negli- 
gence. 

In  an  action  against  two  railroad  companies 
for  injuries  to  a  passenger  of  one  of  them  while 
in  its  station,  caused  by  the  collision  of  trains 
of  the  two  roads  at  an  intersecting  crossing 
near  by,  an  instruction  that  if  the  jury  found 
that  the  company  of  which  plaintiff  was  not  a 
passenger  was  guilty  of  any  negligence  as  charg- 
ed against  it,  which  proximately  contributed  to 
the  negligence  of  the  other  defendant  as  charged 
in  the  complaint,  to  produce  plaintiff's  injury, 
without  her  fault,  then  they  should  find  such 
other  company  liable,  is  not  erroneous  as  exact- 
ing the  highest  degree  of  care  towards  a  pernon 
not  a  passenger,  since  it  is  to  be  understood  as 
dealing  only  with  the  subject  of  concurrent  neg- 
ligence. 

»  Rehearing  denied.   Transfer  denied. 
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8.  Same— Pboximate  Cause. 

In  an  action  for  injuries  to  a  passenger  In 
attempting  to  escape  from  a  station  after  a  col- 
lision between  trains  partly  demolishing  the 
station,  an  instruction  that  when  by  the  negli- 
gence of  one  another  is  suddenly  put  in  peril, 
if  the  person  so  imperiled  seeks  to  escape  and 
suffers  injury  from  another  source,  the  author 
of  the  original  peril  is  answerable  for  all  the 
consequences  which  ensue,  is  not  erroneous  as 
withdrawing  the  defense  of  intervening  cause, 
where  the  evidence  shows  that  plaintiff  was  in- 
jured by  being  pushed  or  thrown  by  other  excit- 
ed passengers. 

0.  Same— Statutobt  Requirements. 

In  an  action  for  injuries  caused  by  the  col- 
lision of  two  trains  at  an  intersecting  crossing, 
an  instruction  that  it  was  the  statutory  duty  of 
a  railroad  company,  where  no  interlocking  fix- 
tures are  maintained,  to  come  to  a  full  stop  be- 
fore entering  upon  the  crossing  of  another  track, 
and  to  first  ascertain  that  there  is  no  other 
train,  etc.,  in  sight  approaching  the  crossing, 
and  that  the  duty  is  mandatory,  and  that  the  en- 
gineer must  stop  the  engine  at  a  point  from 
which  he  can  see  the  crossing  and  can  by  rea- 
sonable diligence  ascertain  that  there  is  no  other 
train,  etc.,  is  not  erroneous  as  requiring  infalli- 
bility of  those  operating  a  train. 

10.  Same— Questions  fob  Jury. 

In  an  action  by  a  passenger  for  injuries 
sustained  by  contact  with  other  persons  in  at- 
tempting to  escape  from  a  station  partly  demol- 
ished by  a  collision  between  trains,  the  ques- 
tions of  contributory  negligence,  and  whether  the 
independent  force  by  which  plaintiff  was  injur- 
ed would  or  would  not  have  been  applied,  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  41,  Railroads,  9  949.] 

11.  Same— Collision— Joint  Liability. 
Where  a  passenger  in  a  station  is  injured 

by  the  joint  negligence  of  two  railroads  result- 
ing from  a  collision  between  their  trains  at  an 
intersecting  crossing,  both  companies  are  liable 
for  the  injury. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  854-858.] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;  W.  W.  Thornton,  Judge  pro  tem. 

Action  by  Katberlne  D.  Acrea  against  the 
Cincinnati,  Hamilton  &  Dayton  Railway 
Company  and  the  Pittsburg,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company  for  per- 
sonal injuries.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Appeal  of  the  Cin- 
cinnati. Hamilton  &  Dayton  Railway  Compa- 
ny dismissed.  Affirmed. 

See  81  N.  E.  213. 

Instruction  No.  3:  "When,  by  negligence 
or  misconduct  of  one,  another  is  suddenly  put 
in  peril,  if  the  person  so  Imperiled,  which, 
under  the  impulse  of  an  apparently  well- 
grounded  fear,  seeks  to  escape,  and  suffers 
injury  from  another  source,  the  author  of  the 
original  peril  is  answerable  for  all  the  conse- 
quences which  ensue,  provided,  that  in  at- 
tempting to  make  his  escape  the  injured  per- 
son exhibited  such  conduct  as  might  reason- 
ably have  been  expected  from  an  ordinarily 
prudent  person  under  similar  circumstances." 

Saml.  O.  Pickens,  Owen  Pickens,  R.  F.  Da- 
vidson, Jno.  B.  Elam,  and  Jas.  W.  Fesler.  for 
appellant.   Wymond  J.  Beckett,  for  appellee. 


COMSTOCK,  J.  Appellee,  plaintiff  below, 
recovered  judgment  against  appellants,  de- 
fendants below,  for  damages  for  personal  in- 
juries sustained  by  her  at  the  passenger  sta- 
tion of  the  appellant  Cincinnati,  Hamilton  & 
Dayton  Railway  Company,  at  Rushville,  Ind, 
at  the  time  of  a  collision  between  a  train  of 
that  company  and  a  train  of  the  appeUant 
Pittsburg,  Cincinnati,  Chicago  &  St.  Louis' 
Railway  Company.  The  complaint  was  in 
one  paragraph,  and  alleges  that  the  appel- 
lants were  on  the  14th  day  of  August  each 
duly  organized  corporations  and  doing  busi- 
ness as  common  carriers  for  hire;  that  the 
city  of  RMshvllle  is  a  station  upon  the  lines 
of  said  appellants ;  that  said  defendant  roads 
within  the  city  of  Rushville  intersect  and 
cross  each  other  nearly  at  right  angles;  that 
there  is  no  interlocking  switch  at  said  cross- 
ing; that  near  the  point  of  intersection,  and 
immediately  east  of  the  point  of  intersection 
a  few  feet,  the  said  Cincinnati,  Hamilton  & 
Dayton  Railway  Company  has  its  station 
building  erected  and  maintained  and  used  for 
the  accommodation  of  its  passengers  and 
their  baggage;  that  said  station  house  has 
waiting  rooms  provided  for  passengers  await- 
ing the  arrival  of  trains  upon  which  they  de- 
sire to  take  passage  for  points  east  and  west 
of  said  city  of  Rushville.  And  plaintiff  says 
that  she  took  her  baggage  to  said  depot  or 
station  on  the  said  15th  day  of  August.  1905, 
and  intended  to  take  passage  upon  the  first- 
named  defendant's  train,  and  that  she  was 
waiting  in  the  waiting  room  of  the  flrst-nam- 
ed  defendant,  provided  for  its  passengers,  as 
aforesaid,  for  the  arrival  of  the  first-named 
defendant's  train,  upon  which  she  desired  to 
take  passage  as  aforesaid;  that  while  thus 
waiting  in  said  baggage  room  of  said  passen- 
ger depot  or  station,  as  aforesaid,  the  said 
Cincinnati,  Hamilton  &  Dayton  Railway 
Company,  defendant,  negligently,  with  one  of 
its  locomotives,  ran  toward  said  crossing  at  a 
high  and  dangerous  rate  of  speed,  to  wit,  45 
miles  an  hour,  without  first  stopping  and  as- 
certaining whether  or  not  a  train  was  ap- 
proaching or  about  to  pass  over  said  crossing 
on  the  second-named  defendant's  track,  and 
ran  against  said  Pittsburg,  Cincinnati,  Chica- 
go &  St  Louis  Railway  Company's  locomotive 
and  shoved  and  carried  the  same  over  and 
against  said  building  and  crushed  the  same; 
that  at  said  time  many  passengers  were  in 
said  waiting  room  of  said  depot  building  with 
plaintiff,  and  when  she  discovered  that  said 
engine,  as  aforesaid,  had  come  against  said 
depot  building  and  about  to  destroy  the  same 
she  attempted  to  get  out  of  said  waiting 
room.  That  she  believed  that  she  was  about 
to  be  killed;  and  that  in  her  efforts  to  get 
out  of  said  room  and  building  she  was  crush- 
ed and  bruised  and  hurt  by  the  other  passen- 
gers and  persons  in  their  efforts  to  leave  said 
building  at  the  same  time,  all  to  her  great 
damage,  etc.  And  plaintiff  says  that  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
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Railway  Company  was  guilty  of  negligence 
which -was  the  proximate  cause  of  the  plain- 
tiff's injuries  as  aforesaid,  in  this,  to  wit, 
charging  the  "circumstances  of  the  collision 
and  the  acts  of  negligence  with  the  resulting 
Injuries  to  appellee  as  alleged  against  the 
Cincinnati  Hamilton  &  Dayton  Railway  Com- 
pany, except  as  to  the  rate  of  speed  of  the 
engine  and  the  time  und  direction  of  the 
roads  and  moving  engines.  The  cause  was 
put  at  issue  by  general  denial.  The  trial  was 
by  jury,  and  a  general  verdict  returned 
against  both  appellants  in  favor  of  appellee. 
With  the  general  verdict  answers  were  re- 
turned to  interrogatories.  The  appeal  of  the 
Cincinnati,  Hamilton  &  Dayton  Railway 
Company  was,  upon  motion  of  appellee,  dis- 
missed. 

The  assignment  of  errors  questions  the  ac- 
tion of  the  court  in  overruling  appellant's 
demurrer  to  the  complaint,  in  overruling  the 
motion  for  judgment  on  the  answers  to  inter- 
rogatories, and  in  overruling  the  motion  for  t. 
new  trial.  Against  the  complaint  it  is  ar- 
gued that  there  was  no  relation  of  any  kind 
existing  between  appellee  and  appellant  im- 
posing any  duty  upon  appellant  so  as  to  make 
it  liable  to  her  for  negligence.  Burns'  Ann. 
St.  1901,  S  2293,  makes  It  an  ofTense,  punish- 
able by  fine  and  Imprisonment,  for  the  engi- 
neer of  any  locomotive  to  run  his  locomotive 
across  or  upon  the  track  of  any  railroad, 
upon  or  over  which  passengers  are  or  may  be 
transported,  until  first  coming  to  a  full  stop 
before  crossing  such  other  track,  and  without 
first  ascertaining  that  there  Is  no  other  train 
or  locomotive  in  sight  approaching  and  about 
to  pass  over  such  other  track.  The  observ- 
ance of  this  statute  is  a  duty  of  appellant. 
Appellee  was  rightfully  in  the  passenger  sta- 
tion of  the  Cincinnati,  Hamilton  &  Dayton 
Railway  Company,  a  proper  place  for  her  V 
be  under  the  facts  alleged. 

It  Is  further  Insisted  that  the  charge  that 
the  appellant  approached  said  crossing  with 
its  train  without  first  stopping  or  listening  or 
ascertaining  whether  or  not  an  engine  or  a 
train  was  approaching  said  crossing  upon 
said  first-named  defendant's  track,  from  ei- 
ther direction,  does  not  charge  negligence  suf- 
ficient to  be  the  basis  of  a  cause  of  action; 
that  to  charge  negligence  in  such  a  case  it 
should  contain  an.  allegation  that  those  in 
charge  of  the  train,  by  the  exercise  of  reason- 
able care,  could  have  ascertained  that  anoth- 
er train  was  approaching.  "It  is  a  general 
rule,  both  in  this  state  and  elsewhere,  that  in 
complaints  or  declarations  for  negligence  it 
is  competent,  after  showing  the  existence  of 
said  duty  by  appropriate  allegations,  to  predi- 
cate negligence,  charged  in  general  terms  up- 
on any  act  or  omission  whereby  it  is  claimed 
that  that  duty  was  violated."  B.  &  O.  S. 
W.  R.  Co.  v.  Slaughter  (Ind.)  79  N.  E.  188,  7 
L.  R.  A.  (N.  S.)  597.  It  was  the  duty  of  ap- 
pellant to  attempt  to  ascertain  if  a  train 
was  approaching  before  going  upon  the  cross- 
ing. It  is  charged  with  negligently  falling, 


i  before  going  upon  said  crossing,  to  stop  and 
listen  for  an  approaching  train,  and  that 
such  negligence  was  the  proximate  cause  of 
plaintiff's  injuries,  and  this  Is  the  substance 
of  the  complaint 

It  is  argued  that  the  special  finding  of 
facts  shows  that  the  proximate  cause  of  the 
appellee's  injury  was  the  action  of  others  not 
induced  by  any  negligence  of  this  appellant, 
and  which  could  not  reasonable  have  been  an- 
ticipated. In  support  of  this  position  it  is 
pointed  out  that  the  answers  to  interrogato- 
ries show  that  appellee  was  not  injured  by 
the  collision;  that  the  waiting  room  of  the 
station  in  which  she  was  sitting  was  not 
damaged  to  any  .serious  extent;  that  after  all 
the  damage  had  been  done  to  the  station  ap- 
pellee was  still  unharmed ;  that  she  was  not 
injured  at  all  until  she  fell  from  a  window  to 
the  platform  outside.  Upon  this  finding  it  la 
insisted  that  a  reasonable  construction  of 
the  Jury's  answer  can  lead  only  to  the  con- 
clusion that  this  fall  was  caused  by  "forcible 
contact"  with  others  whose  conduct,  in  the 
light  of  the  situation,  as  disclosed  by  the  spe- 
cial findings,  must  have  been  rash  and  incon- 
siderate; that  such  other  persons  sustained 

'  no  relations  with  appellant,  were  not  under 
its  control,  nor  were  their  actions  induced  by 
any  negligence  of  the  appellant,  nor  could 
they  have  been  reasonably  anticipated  by 
those  in  charge  of  appellant's  train.  For 
these  reasons  it  is  contended  that  the  inter- 
vening cause  must  be  held  to  be  the  proxi- 
mate cause  of  appellee's  injury.  Stated  more 
particularly,  the  jury  found  specially  that 
appellee  at  the  time  of  the  collision  was  in 
the  ladies'  waiting  room  at  the  passenger  sta- 
tion of  the  Cincinnati,  Hamilton  &  Dayton 
Railway  Company,  waiting  to  take  a  train 
of  said  company.  Interrogatory  32  was  as 
follows:  Was  the  serious  Injury,  of  which 
plaintiff  now  complains,  due  wholly  to  her 
falling  upon  the  platform  or  pavement  out- 
side of  the  window  while  getting  out  through 
it  hastily?  A.  We  are  convinced  that  the 
seriousness  of  her  Injury  is  entirely  due  to 
the  fall.  33.  Did  any  person  throw  her  upon 
the  pavement?  A.  Contact  with  others  caus- 
ed her  to  fall.  34.  If  so,  what  person?  A, 
Unknown  to  us.  And  they  found  that  she 
was  so  injured  because  of  a  collision  as 
charged  in  the  complaint. 

In  determining  proximate  cause,  the  in- 
quiry is  directed  to  the  responsible  cause, 
without  reference  to  whether  It  is  the  first 
or  last  in  the  succession  of  events  that  re- 
sulted in  the  plaintiff's  Injury.  L.  E.  &  W. 
R.  Co.  v.  Charman,  161  Ind.  103,  67  N.  E. 
923.  Proximate  cause  has  been  further  de- 
fined to  be  the  efficient  cause  to  one  that 
necessarily  sets  the  other  causes  In  operation. 
Pennsylvania  Co.  v.  Congdon,  134  Ind.  230, 
33  N.  E.  795,  39  Am.  St.  Rep.  251.  The  In- 
juries received  were  caused  while  appellee 
was  attempting  to  escape  from  the  building. 
There  were  others  in  the  room.  They  all  es- 
caped but  the  appellee  without  serious  in- 
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jury.  She  was  manifestly  moved  by  the  Im- 
pulse of  fear,  caused  by  the  collision  and  con- 
sequent confusion  and  excitement  The  col- 
lision was  the  dominant,  reasonable  cause  of 
appellee's  injury.  It  set  the  other  causes  in 
motion.  The  struggle  to  get  out  of  the  build- 
ing, which  immediately  followed  the  colli- 
sion, between  the  frightened  passengers,  with 
the  attending  violence  of  which  appellee 
proved  to  be  the  victim,  were  only  incidents 
and  not  responsible  intervening  agencies. 
Appellee's  attempt  to  get  away  from  appar- 
ent danger  was  not  contributory  negligence. 
It  is  not  necessary  that  a  particular  injury 
be  foreseen.  1  Sutherland  on  Damages,  §§ 
47,  48;  Horton  on  Negligence,  §5  16,  17,  21, 
76.  If  the  act  be  wrong,  It  is  not  necessary 
that  any  injury  be  foreseen.  Selllck  v.  L.  S. 
&  M.  S.  R.  Co.,  93  Mich.  375,  53  N.  W.  556, 
18  L.  R.  A.  154,  and  cases  cited;  Brown  v. 
Chicago,  etc.,  R.  Co.,  54  Wis.  342,  11  N.  W. 
356,  Oil,  41  Am.  Rep.  41;  Ehrgott  v.  N.  T., 
etc.,  R.  Co.,  96  N.  Y.  264,  48  Am.  Rep.  622; 
1  Shearman  &  Redfleld,  Negiigence,  S  28.  Cer- 
tainly serious  consequences  might  have  been 
reasonably  anticipated  from  the  negligent 
acts  under  the  conditions  set  out  In  the  com- 
plaint. There  is  no  irreconcilable  conflict  be- 
tween the  answers  to  interrogatories  and  the 
general  verdict,  and  the  latter  must  there- 
fore stand. 

Appellant  complains  of  the  giving  of  the 
second,  third,  and  fifth  instructions  to  the 
jury.  Said  secon  1  instruction  stated  that  if 
tbe  jury  found  that  the  defendant  was  guilty 
of  any  negligence  as  charged  against  it. 
which  proximately  contributed  to  the  neg- 
ligence of  the  other  defendant  as  charged  in 
the  complaint  to  produce  tbe  plaintiff's  in- 
Jury,  if  any,  without  her  fault,  then  they 
should  find  that  defendant  liable  with  the 
other  defendant.  Appellants  object  to  the 
above  as  improperly  requiring  the  highest  de- 
gree of  care  when  there  was  no  relation  of 
passenger  and  carrier  existing  between  ap- 
pellee and  appellant.  We  understand  the  in- 
struction to  deal  only  with  the  subject  of  con- 
curring negligence.  It  does  not  define  neg- 
ligence by  the  degree  of  negligence  concurrent 
with  the  negligence  of  another  negligent  de- 
fendant 

Said  third  Instruction  is  objected  to  as 
withdrawing  from  the  consideration  of  the 
Jury  appellant's  defense  of  any  Intervening 
acts.  For  Illustration  this  case  Is  put:  "Sup- 
pose 'another  source'  were  an  enemy  who  de- 
liberately threw  the  appellant  to  the  pave- 
ment and  Inflicted  the  Injury  complained  of." 
Such  an  Instruction  would  undoubtedly  be 
wrong  under  evidence  which  might  be  sup- 
posed, but  instructions  must  be  considered 
with  reference  to  the  evidence  of  the  case. 
The  only  and  all  the  evidence  shows  that  ap- 
pellee was  Injured  by  being  pushed  or  thrown 
by  the  excited  passengers,  and  the  answers 
to  Interrogatories  show  that  she  was  injured 
in  this  way.  The  instruction  could  not  have 
misled  the  jury.  Woolery,  Adni'r,  v.  L.,  N.  A. 


&  O.  R.  Co.,  107  Ind.  381,  8  N.  B.  226,  57 
Am.  Rep.  114. 

Said  instruction  5  stated  that  it  was  the 
statutory  duty  of  any  railroad  company, 
where  no  Interlocking  works  or  fixtures  are 
maintained,  to  come  to  a  full  stop  before  en- 
tering upon  the  crossing  of  another  track,  and 
to  first  ascertain  that  there  Is  no  other  train, 
locomotive,  or  car  in  sight  approaching  said 
crossing;  that  this  duty  was  mandatory;  and 
that  the  engineer  must  stop  the  engine  at  a 
point  from  which  he  can  see  the  crossing  of 
said  railroad,  and  from  which  point  he  can, 
by  reasonable  diligence,  ascertain  that  there 
is  no  other  train,  locomotive,  or  car  in  sight 
and  to  pass  over  said  track,  etc  It  is  claim- 
ed that  this  instruction  requires  infallibility 
on  the  part  of  those  operating  a  train  at  a 
crossing,  and  is  therefore  erroneous.  We 
think  this  claim  Is  not  supported.  It  only  re- 
quires that  tbe  engineer  should  stop  and  lis- 
ten for  an  approaching  train  at  a  point  where 
he  can  see  the  crossing  of  said  railroads,  and 
from  which  he  can,  by  reasonable  diligence, 
ascertain  whether  another  train  is  approach- 
ing, and  if  his  view  of  the  crossing  is  ob- 
structed, he  must  move  his  engine  and  train 
to  a  point  beyond  said  obstruction,  from 
which  a  view  of  the  crossing  and  approach- 
ing train  may  be  had. 

It  is  insisted  that  the  verdict  is  not  sus- 
tained by  the  law  and  the  evidence;  that  ap- 
pellee's Injury  Is  not  the  result  of  any  neg- 
ligence of  appellant  but  resulted  from  an  in- 
dependent cause.  The  following  are  among 
the  facts  shown  by  the  evidence:  The  colli- 
sion occurred  between  the  engines  of  the  Cin- 
cinnati, Hamilton  &  Dayton  Railway  and  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  at  10  o'clock  in  the  morning  of  a 
clear  day.  There  was  no  interlocking  switch 
at  the  crossing.  The  station  or  depot  build- 
ing in  question  was  a  one-story  frame  struc- 
ture, on  the  south  side  of  the  Cincinnati, 
Hamilton  &  Dayton  tracks,  and  on  the  east 
side  of  the  Pittsburg,  Cincinnati,  Chicago 
&  St  Louis  tracks,  consisting  of  four  rooms. 
The  east  was  the  ladies'  waiting  room,  in 
which  there  were  15  ladies  at  the  time  of 
the  accident,  next  to  that  the  ticket  office 
and  train  dispatcher's  office,  west  of  that 
the  gents'  waiting  room,  and  still  west  of 
that  the  baggage  room.  The  ladies'  wait- 
ing room  was  about  15  feet  square,  the  gents' 
about  the  same  size,  the  ticket  office  10  by  15, 
and  the  baggage  room  about  10  feet  square. 
Just  as  the  boiler  of  tbe  engine  of  the  Pitts- 
burg, Cincinnati,  Chicago  &  St  Louis  came 
across  the  tracks  of  the  Cincinnati,  Hamilton 
&  Dayton,  the  engine  of  the  latter  struck  it 
The  Cincinnati,  Hamilton  &  Dayton  engine 
was  running  at  a  rate  variously  estimated  at 
25  to  40  miles  an  hour;  the  Pittsburg,  Cin- 
cinnati, Chicago  &  St.  Louis  engine  at  S 
miles  an  hour.  By  the  collision  the  boiler 
of  the  Pittsburg,  Cincinnati,  Chicago  &  St 
Louis  engine  was  thrown  through  the  bag- 
gage room  into  the  men's  waiting  room,  and 


Digitized  by  Google 


FIRST  NAT.  BANK  v.  FARMERS'  *  MERCHANTS'  NAT.  BANK 


1013 


demolished  that  end  of  the  building.  There 
were  several  gentlemen  In  the  waiting  room. 
The  genta'  waiting  room  waa  utterly  de- 
molished, hut  the  men  in  that  room  all  es- 
caped without  serious  hurt  The  ticket  agent 
was  not  hurt.  The  ladies'  room  was  moved 
about  six  Inches  from  Its  foundations,  and 
the  women  were  very  much  excited,  one 
fainted,  and  all  made  haste  to  get  out  of  the 
building  as  soon  as  the  steam  escaped.  The 
noise  of  the  demolished  building  and  the  es- 
caping steam  terrified  the  ladies,  and  every 
one  made  haste  to  leave  the  building.  The 
ladles'  waiting  room  extended  from  the  north 
to  the  south  side  of  the  building.  There  were 
two  doors,  one  on  the  south  and  one  on  the 
north.  There  were  four  windows,  two  on  the 
east,  one  on  the  north,  and  one  on  the  south. 
The  wreck  was  "right"  at  the  north  door. 
The  plaintiff  describes  the  situation  substan- 
tially as  follows:  "The  passengers  began  to 
go  out  to  get  their  train,  and  they  had  no 
more  than  started  out  than  they  turned 
around  and  ran  back,  said  there  was  a  wreck, 
and  the  thought  struck  me  of  course  that  we 
would  all  be  killed  right  there.  I  heard  the 
crash,  and  the  people  hollering,  and  that  the 
boiler  was  going  to  explode.  And  the  bouse 
was  full  of  steam,  and  I  thought  it  was  on 
fire,  and  I  was  so  frightened.  I  saw  people 
began  to  rush  for  the  window,  some  trying 
to  get  in  and  some  trying  to  get  out,  and  of 
course  I  made  for  the  window,  but  I  was 
pushed  and  shoved  around  there,  and  I  got 
out  some  way,  but  I  hardly  know  how,  but 
t  was  pushed  down.  I  got  out  of  the  ladies' 
waiting  room  through  the  window.  As  I 
was  trying  to  get  out  through  the  window 
everybody  was  excited  to  death.  They  were 
pushing  and  shoving,  and  everybody  waa  try- 
ing to  get  out  first" 

Whether  appellee  was  guilty  of  contribu- 
tory negligence,  and  whether  the  independ- 
ent force  would  or  would  not  have  been  ap- 
plied, were  questions  for  the  Jury,  and  have 
been  answered  against  appellant  The  joint 
negligence  of  the  appellants  caused  appellee's 
Injury,  and  both  are  liable  to  her. 

Judgment  affirmed. 


FIRST  NAT.  BANK  OF  PEORIA  et  al.  v. 
FARMERS'  &  MERCHANTS*  NAT.  BANK 
OF  WABASH  et  al.   (No.  5,765.)* 

(Appellate  Court  of  Indiana,  Division  No.  L 
Dec.  20,  1907.) 

1.  Appkait-Vacation  or  Appeals— Pasties— 

"Co-Pasties." 

Appellate  tribunals,  In  vacation  appeals,  ac- 
quire jurisdiction  to  determine  a  cause  on  its 
merits  only  when  all  the- parties  against  whom 
judgment  is  rendered  are  made  appellants,  and 
all  parties  in  whose  favor  judgment  is  rendered 
are  made  appellees:  "co-parties,"  nnder  Burns' 
Ann.  St  1901,  |  647,  meaning  parties  to  the 
judgment  and  not  parties  plaintiff  or  defendant. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
▼oL  2,  Appeal  and  Error,  f  §  1814-1835. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  p.  1593.J 

1  Transferred  to  Supreme  Court,  84  N.  B.  1077.  St 


2.  Same. 

A  judgment  adjudicated  only  the  question 
of  priority  as  between  an  attachment  lien  and 
a  judgment  in  the  attachment  proceedings  and 
a  mortgage.  The  judgment  was  against  the 
parties  prosecuting  a  vacation  appeal  as  ap- 
pellants, and  in  favor  of  those  made  appellees. 
Held,  that  the  parties  on  appeal  were  proper 
parties,  giving  the  court  jurisdiction. 

8.*  Mortgages  —  Mortgagee  as  Bora  Fide 

Pubohaseb— Actual  Notice. 

In  a  suit  involving  priority  as  between  an 
attachment  lien  and  a  judgment  in  the  attach- 
ment proceedings  and  a  mortgage  executed  sub- 
sequent to  the  levy  of  the  attachment  and  prior 
to  the  recording  of  a  copy  as  lis  pendens,  evi- 
dence held  to  show  that  the  mortgagee  had  no 
actual  knowledge  of  the  attachment  proceed- 
ings at  the  time  of  or  before  the  execution  of 
the  mortgage. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  85,  Mortgages,  «  846-853.) 

4.  Statutes  —  Construction  —  Legislative 
Intent— Language—  Punctuation. 

In  determining  the  legislative  intent  and 
purpose  of  an  enactment,  its  language  and  punc- 
tuation, exactly  as  passed,  are  controlling,  and, 
if  therefrom  the  intent  and  purpose  is  clear,  there 
is  no  room  for  construction,  and,  unless  other- 
wise defective,  the  courts  must  apply  and  en- 
force it  as  written. 

[Ed.  Note.— For  cases  in  _point  see  Cent  Dig. 
vol.  44,  Statutes,  §§  266-280.] 

5.  Attachment— Actions— Necebsitt. 

Without  the  commencement  of  an  action 
there  can  be  no  writ  of  attachment 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  5,  Attachment  IS  659-463.] 

6.  Lis  Pendens— Object. 

The  object  of  a  lis  pendens  notice  is  to 
warn  persons  and  to  put  them  on  their  guard 
in  their  dealings  with  defendants  regarding  the 
subject-matter  of  a  pending  action. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  83,  Lis  Pendens,  §  1.] 

7.  Same— Necessity  op  Notice. 

Under  Burns'  Ann.  St  1901,  I  984,  pro- 
viding that  an  order  of  attachment  binds  de- 
fendant's property  in  the  county  subject  to  exe- 
cution, ana  becomes  a  lien  thereon  from  the  time 
of  its  delivery  to  the  sheriff  in  the  same  manner 
as  an  execution,  when  considered  in  connection 
with  sections  327,  328,  333,  relating  to  notice 
and  filing  by  sheriffs  on  levy  of  attachments,  eta, 
issuing  from  counties  other  than  that  in  which 
the  officer  resides,  the  issuance  of  an  attachment 
to  the  sheriff  of  the  county  in  which  the  suit  is 
pending  is  constructive  notice  thereof,  without 
the  filing  of  a  lis  pendens  notice,  and  one  subse- 
quently taking  a  mortgage  on  lands  in  the  same 
county  takes  subject  to  the  attachment  lien. 

Appeal  from  Circuit  Court,  Starke  Coun- 
ty; Geo.  Burson,  Special  Judge. 

Action  by  the  Burlington  Savings  Bank 
of  Burlington,  Vt,  against  Charles  A  Jami- 
son and  others,  in  which  the  First  National 
Bank  of  Wabash  and  others,  defendants,  filed 
a  cross-complaint  against  plaintiff  and  co- 
defendants  the  First  National  Bank  of  Pe- 
oria, 111.,  and  others.  From  a  judgment  ad- 
judging the  rights  of  the  parties,  the  First 
National  Bank  of  Peoria,  111.,  and  others  ap- 
peal. Affirmed. 

F.  L.  Dukes,  O.  H.  Peters,  B.  D.  Peters,  and 
R.  W.  McBride,  for  appellants.  Henry  R. 
Robbing,  W.  C.  Pentecost  L.  D.  Boyd,  and 
Geo.  W.  Julian,  for  appellee. 

srseded  by  opinion.  86  N.  E.  417.   Rehearing  denied. 
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MYERS,  J.  On  May  9,  1904,  the  Burling- 
ton Savings  Bank  of  Burlington,  Vt,  in  the 
Starke  circuit  court,  commenced  an  action 
against  Charles  A.  Jamison  and  a  number  of 
other  defendants,  among  whom  were  appel- 
lants and  the  First  National  Bank  of  Wa- 
bash, Ind.,  the  Farmers'  &  Merchants'  Na- 
tional Bank  of  Wabash,  Ind.,  the  Citizens.' 
National  Bank  of  Huntington,  Ind.,  Thomas 
F.  Payne,  John  M.  Curtner,  and  A.  T.  Bowen 
&  Co.,  to  foreclose  a  mortgage  on  certain 
real  estate  in  Starke  county,  and  to  foreclose 
the  equity  of  redemption  of  all  said  defend- 
ants. Plaintiff,  in  stating  its  cause  of  action, 
refers  to  the  defendants  other  than  Jamison 
and  Elllngson  as  claiming  some  interest  in 
or  lien  on  said  mortgaged  premises,  or  some 
part  thereof,  which  Interest  or  Hen,  if  any, 
has  accrued  subsequent  to  the  lien  of  said 
mortgage,  and  demanding  that  such  Interest 
be  forever  barred  and  foreclosed  of  all  right, 
claim,  Hen,  and  equity  of  redemption.  On 
June  17,  1904,  the  court  found  that  all  of  the 
defendants  were  in  court,  and  such  proceed- 
ings were  then  had  that  judgment  was  enter- 
ed foreclosing  its  mortgage,  and  the  sale  of 
the  land  ordered.  As  a  part  of  these  proceed- 
ings, the  First  National  Bank  of  Wabash, 
Ind.,  John  M.  Curtner,  the  Farmers'  &  Mer- 
chants' National  Bank  of  Wabash,  Ind.,  the 
Citizens'  State  Bank  of  Huntington,  Ind., 
Thomas  F.  Payne,  and  A.  T.  Bowen  &  Com- 
pany filed  a  cross-complaint  against  the  plain- 
tiff and  their  codefendants,  Charles  R.  Wheel- 
er, personally,  Charles  R.  Wheeler,  as  trustee 
of  the  First  National  Bank  of  Peoria,  111., 
Hjalmar  A.  Elllngson,  Seth  W.  Freeman,  in- 
dividually and  as  trustee,  Daniel  E.  Potter, 
sheriff  of  Peoria  county.  111.,  successor  in 
trust,  Nathan  O.  Tate,  Alice  I.  Tate,  Dever 

Morse,  and    Morse,  and  alleging  that 

In  May,  1904,  they  recovered  judgments  in 
the  Pulaski  circuit  court  against  said  Charles 
A.  Jamison  personally,  and  obtained  an  order 
for  the  sale  of  the  land  levied  upon  under 
the  attachment  proceedings  brought  in  this 
(Starke  circuit)  court,  where  the  writ  of  at- 
tachment was  issued  on  August  10,  1903, 
to  the  sheriff  of  Starke  county,  who  levied 
the  same  upon  all  of  Jamison's  land  in 
Starke  county,  Including  the  land  described 
in  plaintiff's  complaint;  that  on  June  16, 
1904,  the  transcript  of  said  judgments  was 
recorded  in  the  office  of  the  clerk  of  the 
Starke  circuit  court;  that  after  the  levy  of 
said  writ,  and  while  the  same  remained  in 
full  force,  said  Jamison  and  wife,  on  Decem- 
ber 12,  1903,  executed  to  said  Wheeler,  as 
trustee  for  the  First  National  Bank  of  Peo- 
ria, 111.,  his  mortgage  or  trust  deed,  by  which 
they  conveyed  to  Wheeler,  as  trustee,  the 
Starke  county  land,  describing  it,  and  which 
real  estate  was  then  covered  by  said  writ 
of  attachment,  and  which  mortgage  secured 
the  payment  of  $64,500,  represented  by  prom- 
issory notes,  all  of  which  had  become  due 
long  before  the  execution  of  said  mortgage; 
and  that  said  mortgage  and  the  debt  thereby 


secured  was  subsequent  and  a  junior  lien 
to  the  attachment  and  the  judgments  and 
decree  recovered  by  said  cross-complainants. 
On  January  19,  1905,  said  cross-complaint 
being  undisposed  of,  the  said  Charles  R. 
Wheeler,  trustee  of  the  First  National  Bank 
of  Peoria,  111.,  answered  said  cross-complaint 
by  general  denial,  and  also  filed  a  cross-com- 
plaint against  all  of  his  codefendants,  in- 
cluding appellees,  alleging  that  said  Jami- 
son and  his  wife  had  executed  to  him.  as 
trustee,  a  mortgage  covering  all  the  lands 
then  owned  by  them  in  Starke  county;  that 
the  mortgage  was  recorded  January  S,  1904 ; 
that  the  lands  covered  by  said  mortgage  were 
the  same  lands  levied  upon  in  the  attach- 
ment proceedings,  and  which  mortgage  was 
a  senior  and  prior  lien  to  that  of  the  attach- 
ment, judgment,  and  decree  recovered  by 
cross-complainants,  the  Farmers'  &  Merchants* 
National  Bank  et  al.,  and  asking  that  the 
lien  of  said  attachment  proceedings  be  de- 
clared junior  to  that  of  the  mortgage.  To 
said  cross-complaint  of  Wheeler,  trustee,  the 
cross-complainants,  the  Farmers'  &  Mer- 
chants' National  Bank  et  al.,  filed  answer 
in  general  denial.  The  Issues  thus  presented 
on  the  two  cross-complaints  were  submitted 
to  the  court,  resulting  in  a  judgment  de- 
claring the  lien  of  the  attachment  and  judg- 
ments of  the  cross-complainants,  the  Farmers' 
&  Merchants'  National  Bank  et  al.,  to  be  a 
senior  and  prior  lien  to  that  of  the  mortgage 
to  Wheeler,  trustee,  or  the  First  National 
Bank  of  Peoria,  111.,  on  the  land  ordered  sold 
In  the  attachment  proceedings,  and  that  the 
Hen  of  the  mortgage  was  junior  to  the  Hen 
acquired  by  the  attachment  proceedings.  Ap- 
pellants' motion  for  a  new  trial,  assigning 
reasons  (1)  that  the  decision  of  the  court  was 
not  sustained  by  sufficient  evidence,  and 
(2)  that  the  decision  of  the  court  was  con- 
trary to  law,  was  overruled,  and  this  ruling 
is  the  only  error  assigned. 

Appellees  have  moved  to  dismiss  this  ap- 
peal on  the  ground  that  appellants  have  fail- 
ed to  make  their  codefendants  co-appellants 
on  appeal.  This  is  a  vacation  appeal.  The 
rule  is  that  appellate  tribunals  in  vacation 
appeals  acquire  jurisdiction  to  determine  a 
case  on  its  merits  only  when  all  the  parties 
against  whom  judgment  is  rendered  are  made 
co-appellants,  and  all  parties  In  whose  favor 
judgment  is  rendered  are  made  appellees. 
Brown  v.  Brown  (Ind.  Sup.)  80  N.  E.  535; 
Moore  v.  Ferguson,  163  Ind.  395,  72  N.  E. 
126;  Rich  Grove  Twp.  v.  Eminett,  163  Ind. 
560,  72  N.  E.  543 ;  Haymaker  v.  Schneck,  160 
Ind.  443,  67  N.  E.  181;  Smith  v.  Fairfield, 
157  Ind.  491,  61  N.  E.  560;  Burns  v.  Trus- 
tees of  Huntertown.  etc.,  Church,  31  Ind. 
App.  640,  68  N.  E.  915.  '  Co-parties,"  under 
section  047,  Burns'  Ann.  St.  1901.  means  par- 
ties to  the  Judgment,  and  not  parties  plaintiff 
or  defendant.  Hildebrand  v.  Sattley  Mfg. 
Co.,  25  Ind.  App.  218,  57  N.  E.  594;  Thorn- 
ton's Civ.  Code,  |  440.  The  judgment  from 
which  this  appeal  is  taken  was  an  adjudica- 
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Hon  only  of  the  question  of  priority  as  be- 
tween the  attachment  lien  and  judgment  in 
that  proceeding,  and  the  mortgage  held  by 
Wheeler  as  trustee  for  the  First  National 
Bank  of  Peoria.  The  judgment  from  which 
this  appeal  was  taken  was  against  the  par- 
ties prosecuting  this  appeal  as  appellants, 
and  in  favor  of  the  cross-complainants,  .the 
Farmers*  &  Merchants'  National  Bank  et  al., 
and  in  this  court  they  are  made  appellees. 
Applying  the  rule  above  stated,  the  motion 
to  dismiss  must  be  overruled. 

Appellants  earnestly  affirm  two  proposi- 
tions: (1)  That  the  record  does  not  disclose 
any  evidence  showing  that  appellants  had 
actual  knowledge  of  the  attachment  proceed- 
ings at  the  time  of  or  prior  to  the  execution 
of  the  mortgage;  and  (2)  that,  as  the  mort- 
gage was  executed  to  appellants  before  the 
lis  pendens  notice  was  given,  they  had  no 
constructive  notice  of  the  attachment  pro- 
ceedings, although  the  writ  of  attachment  had 
been  issued  and  levied  upon  the  real  estate 
Id  question  prior  to  the  execution  of  the 
mortgage.  The  record  in  this  case  shows  that 
the  parties  agreed  that  a  levy  was  made  un- 
der a  writ  of  attachment  issued  by  the  clerk 
of  the  Starke  circuit  court  to  the  sheriff  of 
Starke  county  upon  affidavits,  bonds,  and  fil- 
ing of  a  complaint  by  the  First  National 
Bank  of  Wabash,  Ind.,  August  3,  1903 ;  that 
the  levy  was  made  by  the  sheriff  on  August 
6,  1903,  upon  the  lands  of  Jamison  described 
in  that  levy,  a  copy  of  which  was  recorded  in 
lis  pendens  record  No.  1,  p.  51,  February  20, 
1904;  that  the  mortgage  or  trust  deed  was 
executed  to  appellants  by  Jamison  on  Decem- 
ber 12,  1903,  for  a  bona  fide  indebtedness; 
that  the  mortgage  was  recorded  in  Starke 
county,  Ind.,  on  January  8,  1904.  The  un- 
disputed evidence  also  shows  that  on  May  9, 
1904,  judgments  in  said  attachment  proceed- 
ings were  entered  in  the  Pulaski  circuit 
court  in  favor  of  appellees,  and  the  real  es- 
tate in  Starke  county  levied  upon  under  the 
writ  of  attachment  ordered  sold  to  satisfy 
said  judgments.  On  June  1C,  1904,  a  tran- 
script of  such  judgments  and  order  of  sale 
was  filed  In  the  office  of  the  clerk  of  the 
Starke  circuit  court.  The  record  also  con- 
tains the  mortgage  from  Jamison  to  Wheeler, 
trustee,  which  mortgage  contains  the  provi- 
sion following:  'The  consideration  for  the 
making  of  this  deed  of  trust  is  the  notes 
aforesaid,  and  an  agreement  upon  the  part 
of  the  said  First  National  Bank  of  Peoria  to 
extend  the  time  for  the  payment  of  said 
several  notes  for  a  period  of  one  year  from 
the  maturity  of  them  severally,  with  an 
agreement  on  the  part  of  the  makers  of  said 
notes  to  pay  the  interest  thereon  during  said 
period  of  extension  quarterly  In  advance." 
Nelson  J.  Hunter  and  Charles  R.  Wheeler 
were  the  only  witnesses  who  testified,  and, 
in  substance,  the  former  testified  to  a  con- 
versation with  Wheeler  at  the  First  National 
Bank  of  Peoria  on  January  25,  1905,  regard- 
ing a  plan  of  settlement  between  Jamison's 


creditors,  and  In  the  course  of  the  conversa- 
tion the  fact  was  mentioned  that  Jamison 
had  executed  a  bill  of  sale  covering  certain 
personal  property  to  one  Danlelson.  In  this 
connection,  Hunter  says  he  said  to  Wheeler: 
"Upon  the  discovery  of  this  bill  of  sale,  we 
commenced  our  attachment  proceedings  and 
attached  all  the  land  and  property  in  August 
which  he  owned."  To  which  he  (Wheeler) 
said:  "Yes,  and  at  the  time  we  took  that 
deed  of  trust  we  thought  that  we  were  getting 
a  good  title  to  the  land  and  would  not  be  re- 
sponsible for  anything  except  the  judgments 
of  record."  Wheeler  testified  that  he  was 
vice  president  and  director  of  the  First  Na- 
tional Bank  of  Peoria  at  the  time  of  the  exe- 
cution of  said  mortgage,  and  had  no  knowl- 
edge of  any  attachment  proceedings  In  the 
Starke  circuit  court  prior  to  June  or  July, 
1904.  He  knew  Jamison  a  good  many  years, 
had  business  dealings  with  him,  and  knew  he 
was  largely  engaged  In  the  ranch  business 
in  Starke  county ;  that  the  Peoria  Bank  held 
$64,000  In  notes,  all  past  due,  some  overdue 
several  months,  and  the  mortgage  was  taken 
to  secure  them ;  that  he  supposed  Jamison's 
title  to  the  land  was  good,  made  some  investi- 
gation as  to  part  of  It,  but  did  not  recollect 
of  investigating  the  title  to  the  lands  in 
Starke  county,  took  Jamison's  statement  as 
to  the  title,  and  made  no  inquiry  at  the 
clerk's  office  or  sheriffs  office  regarding  it, 
and  did  not  expect  the  mortgage  was  a  first 
mortgage  on  the  land.  He  did  not  know  that 
any  suits  were  pending  against  Jamison,  and 
made  no  inquiry  on  that  subject.  Jamison 
made  us  a  statement  of  his  indebtedness,  but 
said  nothing  about  the  attachment  suits,  and 
said  nothing  about  what  he  owed  to  appel- 
lees, and  denied  that  Hunter  used  the  word 
"attachment"  in  the  conversation  mentioned 
by  him.  The  evidence  in  the  record  fails  to 
show  actual  knowledge  on  the  part  of  appel- 
lants of  the  attachment  proceedings  at  the 
time  or  before  the  execution  of  the  mortgage, 
and  appellant's  first  proposition  is  affirmed. 

As  to  the  second  proposition,  appellants  in- 
sist that  as  the  mortgage  was  given  to  secure 
a  bona  fide  debt,  and  the  consideration  for 
the  execution  of  the  mortgage  was  in  part  an 
extension  of  time  for  the  payment  of  the  sev- 
eral notes  secured  thereby,  the  transaction 
was  one  which  had  the  effect  of  making  ap- 
pellants bona  fide  purchasers  or  incumbran- 
cers of  the  land  for  a  valuable  considera- 
tion, and.  In  the  absence  of  a  lis  pendens  no- 
tice of  the  attachment  proceedings,  the  seiz- 
ure of  the  real  estate  under  the  attachment 
did  not  operate  to  charge  appellants  with  con- 
structive notice  thereof.  Appellants'  Insis- 
tence Is  based  upon  their  construction  of 
various  provisions  found  in  our  Civil  Code, 
and  certain  decisions,  principally  Pennington 
v.  Martin,  146  Ind.  635,  45  N.  E.  1111.  and 
United  States,  etc.,  Iuvst.  Co.  v.  Harris,  142 
Ind.  236,  40  N.  E.  1070.  41  N.  E.  451.  In  the 
first  case,  the  gist  of  the  action  was  to  en- 
force a  vendor's  lien,  and  in  the  second  case 
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the  principal  therein  announced  and  relied 
upon  by  appellant  Is  that  under  section  3350, 
Burns'  Ann,  St  1901  (Acts  1875,  p.  94,  c.  62), 
a  mortgage  on  real  estate  must  be  recorded 
within  45  days  after  Its  execution,  or  It  will 
be  void  as  against  subsequent  bona  fide  pur- 
chasers for  value  of  the  mortgaged  premises, 
and  that  a  mortgagee  who  takes  a  mortgage 
to  secure  a  pre-existing  debt,  in  consideration 
of  an  extension  thereby  made  of  the  time 
of  payment,  is  a  purchaser  for  a  valuable 
consideration.  Appellants  argue  that  the  doc- 
trine of  the  cases  to  which  we  have  Just  re- 
ferred by  analogy  applies  to  section  206  of 
the  Civil  Code  (Acts  1881.  p.  270,  c.  38:  sec- 
tion 934,  Bums*  Ann.  St  1901),  when  read  in 
connection  with  section  74  (Acts  1881,  p.  253, 
c.  38;  section  328,  Burns'  Ann.  St  1901),  and 
section  79  (Acts  1881,  p.  254,  c  38;  section 
333,  Burns'  Ann.  St  1901).  The  facts  show 
that  the  writ  of  attachment  was  Issued  upon 
proceedings  brought  in  the  Starke  circuit 
court;  that  the  land  upon  which  the  writ  was 
levied  was  situate  In  Starke  county,  and 
was  ordered  sold  to  satisfy  a  Judgment  ren- 
dered In  such  proceeding.  Section  206,  supra, 
provides  that  "an  order  of  attachment  binds 
the  defendant's  property  in  the  county  sub- 
ject to  execution,  and  becomes  a  lien  thereon 
from  the  time  of  its  delivery  to  the  sheriff,  In 
the  same  manner  as  an  execution."  Section 
74,  Bupra,  provides  that  "whenever  any  sher- 
iff or  coroner  of  any  county  in  this  state, 
shall  seize  upon  any  real  estate  or  Interest 
therein,  by  virtue  of  any  writ  of  attachment, 
or  shall  levy  upon  any  such  real  estate  or 
interest  therein,  by  virtue  of  any  execution  is- 
sued to  him  from  any  court  other  than  the 
court  of  the  county  in  which  he  Is  sheriff 
or  coroner,  he  shall,  at  the  time  of  making 
the  seizure  or  levy,  file  with  the  clerk  of 
the  circuit  court  of  his  county,  a  written  no- 
tice, •  *  *  and  such  sheriff'  or  coroner 
shall  state  in  his  return  to  the  attachment  or 
execution  that  such  notice  has  been  filed," 
etc  Section  79,  supra,  provides  that  "until 
the  proper  notices  required  by  this  act  have 
been  flled  with  the  proper  clerk,  the  bring- 
ing of  suits  for  the  purpose  mentioned  in  the 
second  section  (section  73)  and  the  seizure  of 
real  estate  under  attachments,  and  the  levy 
thereon  under  execution,  in  the  cases  mention- 
ed In  the  third  section  (section  74)  shall  not 
operate  as  constructive  notice  of  the  pen- 
dency of  such  suits,  or  of  the  seizure  of  or 
levy  upon  such  real  estate,  nor  have  any  force 
or  effect  as  against  bona  fide  purchasers  or 
encumbrancers  of  the  same."  It  cannot  be 
seriously  contended  that  section  206,  supra, 
under  the  facts  In  this  case,  did  not  give  a 
lien  upon  all  the  lands  of  Jamison  in  Starke 
county  from  the  time  the  writ  of  attachment 
was  placed  in  the  hands  of  the  sheriff  of  that 
county,  and  the  Hen  became  perfected  upon 
the  rendition  of  final  judgment  Thomas  v. 
Johnson,  137  Ind.  244,  36  N.  E.  893.  In 
First  National  Bank  v.  Stanley,  4  Ind.  App. 
213,  219,  30  N.  E.  799,  it  is  held  that  "the 


levy  under  the  writ  placed  the  property  in 
the  custody  of  the  court  and  prevented  its 
seizure  under  other  writs."  There  is  no  other 
statute  or  provision  of  the  Code,  to  our  knowl- 
edge, which  would  change  the  force  of  this 
section,  unless  said  section  74  is  to  be  con- 
strued as  applying  generally  to  all  seizures 
of  .real  estate  under  a  writ  of  attachment  In 
the  Burns  Revision  of  the  Code  (section  328. 
supra),  there  is  a  semicolon  after  the  word 
"attachment"  and  before  the  word  "or" ;  but 
"in  the  acts  as  published  under  the  super- 
vision of  the  Secretary  of  State,  and  the 
enrolled  act  In  the  office  of  the  Secretary  of 
State,  the  punctuation  mentioned  is  a  com- 
ma, Instead  of  a  semicolon  Therefore,  in 
determining  the  legislative  Intent  and  purpose 
of  an  enactment  its  language  and  punctua- 
tion, exactly  as  passed  by  the  General  As- 
sembly, is  controlling,  and  if  therefrom  the 
intent  and  purpose  is  clear,  there  is  no  room 
for  construction,  and,  unless  otherwise  de- 
fective, it  Is  the  duty  of  the  courts  to  apply 
and  enforce  it  as  written.  Reading  section 
74  as  actually  enacted,  the  word  "attach- 
ment" and  the  word  "execution,"  being  sep- 
arated by  a  comma  only,  must  both  be  held 
to  be  qualified  and  limited  to  writs  of  at- 
tachment and  executions  issuing  from  coun- 
ties other  than  the  one  In  which  the  officer 
levying  the  writ  resides. 

Without  the  commencement  of  an  action 
there  can  be  no  writ  of  attachment  The  ob- 
ject of  a  lis  pendens  notice  Is  to  warn  per- 
sons and  put  them  on  their  guard  in  their 
dealings  with  defendants  regarding  the  sub- 
ject-matter of  a  pending  action.  In  the  coun- 
ty of  the  court  Issuing  the  writ  of  attach- 
ment there  is  the  record  of  Its  issue  and  of 
the  entire  proceedings  on  file,  and  of  record 
In  the  clerk's  office.  As  to  foreign  writs  of 
attachment  the  law  requires  no  record  to  be 
kept  other  than  that  kept  in  the  county  where 
issued.  The  action  of  such  foreign  sheriff  in 
executing  such  writ  in  accordance  with  sec- 
tion 933,  Burns'  Ann.  St.  1901,  with  the  order 
of  attachment  Is  returned  to  the  court  making 
such  order.  He  is  also  required,  in  making 
his  return  to  the  attachment  to  state  that  he 
has  flled  with  the  clerk  of  the  circuit  court  of 
his  county  a  written  notice  setting  forth  the 
facts  required  by  said  section  74,  and  a  fail- 
ure to  file  such  notice  of  the  seizure  of  real 
estate  under  attachment  shall  not  operate  as 
constructive  notice,  etc,  as  provided  in  sec- 
tion 79,  supra.  Thus  the  reason  will  readily 
appear  for  the  filing  of  a  lis  pendens  notice 
in  cases  of  foreign  attachments  of  real  estate, 
as  well  as  the  absence  of  a  reason  for  giving 
notice  of  the  levy  made  on  lands  in  the  coun- 
ty where  the  order  of  attachment  is  issued. 
Under  our  theory  of  the  several  Code  pro- 
visions to  which  we  have  referred,  appel- 
lants had  constructive  notice  of  the  attach- 
ment proceedings,  aud  took  the  mortgage  sub- 
ject to  the  attachment  Hen.  Grigg  v.  Banks. 
59  Ala.  311 ;  Drake  on  Attachments  (7th  Ed  .1 
SS  222,  223,  224,  236a,  239.  Returning  to  the 
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case  of  Pennington  v.  Martin,  it  clearly  ap- 
pears that  that  action  was  one  within  the 
provision  of  section  327,  Barns'  Ann.  St 
1901,  requiring  a  lis  pendens  notice  In  order 
to  defeat  the  right  of  a  bona  fide  purchaser, 
and  is  distinguishable  from  the  case  at  bar. 
Judgment  affirmed. 


(10  Ind.  App.  698) 

GRAND  TRUNK  WESTERN   RY.  CO.  v. 
STATE.    (No.  5,925.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  19,  1907.) 

1.  Railroads  —  Statutory  Regulation  — 
HionwAT  Crossings—  Flagmen— Statute: 
— Validity. 

Acts  1891,  p.  864,  c.  150, 1 1,  providing  that 
'•all  railroads  owned  or  operated  in  the  state 
having  more  than  two  tracks  across  any  public 
highway  or  road,  and  used  for  switching  pur- 
poses exclusively  or  regularly,  or  if  only  one 
track,  and  used  for  switching  purposes,  said 
railroad  corporation  shall,  upon  the  order  of 
the  county  commissioners  in  which  said  railroad 
is  located,  place  a  flagman  at  said  crossing 
and  maintain  the  same  at  their  expense  from 
six  o'clock  a.  m.  to  eight  o'clock  p.  m.  of  each 
and  every  day,  or  so  long  as  said  commissioners 
deem  it  necessary,"  is  not  void  for  indefinite- 
ness,  in  that  the  words  "said  railroad  corpo- 
ration" lack  any  antecedent,  nor  because  of  the 
use  of  the  phrase,  "the  order  of  the  county 
commissioners  in  which  said  railroad  is  located,  * 
nor  because  the  railroad  may  run  through  sev- 
eral counties,  nor  because  it  speaks  of  "their" 
rather  than  "its"  expense;  the  legislative  in- 
tent being  plain,  so  that  defects  in  grammatical 
construction  may  be  disregarded. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  41,  Railroads,  §§  754,  757.] 

2.  Same— Penalties— Recovery  —  Complaint 
— Sufficiency. 

In  an  action  against  a  railroad  to  recover 
a  penalty  for  failure  to  obey  an  order  of  the 
county  commissioners  directing  the  employment 
of  a  watchman  at  a  certain  crossing,  an  objec- 
tion that  the  complaint  does  not  allege  that  de- 
fendant owned  or  operated  tracks .  on  the  date 
when  it  was  ordered  by  the  board  of  commis- 
sioners to  employ  the  watchman  cannot  be  sus- 
tained, where  the  order  stating  that  defendant 
owned  and  operated  the  tracks  at  that  date  was 
made  a  part  of  the  complaint. 

3.  Same. 

In  an  action  against  a  railroad,  to  recover 
a  penalty  for  failure  to  employ  a  watchman  at 
a  crossing,  an  allegation  in  the  complaint  that 
the  four  tracks  were  used  "exclusively  or  regu- 
larly" for  switching  purposes  is  not  objection- 
able under  the  rule  that  allegations  shall  be  di- 
rect and  certain,  and  not  in  the  alternative, 
since  either  alternative  furnished  a  basis  of  li- 
ability. 

4.  Evidence— Conclusion  op  Witness. 

An  objection  to  a  question  whether  a  cer- 
tain track  was  regularly  used  for  switching  was 
properly  sustained  as  calling  for  a  conclusion 
by  the  witness. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §5  2149-2185.] 

5.  Railroads  —  Statutory  Regulation  — 
Highway  Crossings  —  Statutes  —  Con- 
struction— "Regularly.  ' ' 

"Regularly,"  as  used  in  Acts  1891,  p.  364, 
c.  150,  §  1,  providing  "that  all  railroads  *  *  * 
having  more  than  two  tracks  across  any  public 
highway  *  *  *  and  used  for  switching  pur- 
poses exclusively  or  regularly  *  •  *  shall, 
upon  the  order  of  the  county  commissioners 
•   *   •   place   a   flagman    at    said  crossing, 


•  •  V  means  in  conformity  with  the  estab- 
lished mode,  and  as  a  part  of  the  routine  busi- 
ness done  at  that  point,  slight  variations  in  the 
intervals  between  particular  acts  of  switching 
being  immaterial,  and  does  not  mean  at  certain 
times  or  intervals  of  time  according  to  some 
certain  uniform  and  well-established  practice. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  vol.  7,  p.  6040.] 

6.  Same— Penalty— Recovery— Evidence. 

In  an  action  against  a  railroad  company  to 
recover  a  penalty  for  failure  to  obey  an  order 
of  the  county  commissioners  requiring  the  com- 
pany to  keep  a  flagman  at  a  highway  crossing, 
evidence  held  sufficient  to  sustain  judgment 
against  the  defendant. 

Appeal  from  Circuit  Court,  La  Porte  Coun- 
ty; John  C.  Richter,  Judge. 

Action  by  the  state  against  the  Grand 
Trunk  Western  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  following  instructions  were  requested 
by  defendant:  "(5)  The  term  'regularly,'  as 
used  In  this  statute,  means  using  the  track 
at  various  periods  of  time  with  equal  lengths 
of  interim  or  in  other  words,  'at  regular  in- 
tervals of  time,  as,  once  an  hour  or  in  two 
hours,  or  once  a  day ;  or  the  words  'regular- 
ly' might  mean  a  continuous  use  of  the  tracks 
for  switching.  If,  therefore,  you  find  from 
the  evidence  that  the  south  track  was  at  cer- 
tain periods  used  for  switching  every  day, 
and  then  again  it  was  not  used  for  several 
days,  and  then  again  not  used,  there  being  no 
regular  intervening  period  of  time  between 
the  several  uses  of  the  track,  this  would  not 
be  a  regular  use  of  the  track  for  switching. 
And  the  same  rule  of  construction  would  apply 
to  each  of  the  other  tracks.  (6)  So  also  as 
to  the  north  track.  If  you  should  find 
from  the  evidence  that  that  track  was  gen- 
erally used  for  storing  cars,  that  some  switch- 
ing was  done  on  it,  but  that  the  intervals  of 
time  between  using  the  track  for  switching 
were  of  different  durations,  that  the  track 
was  used  one  day,  say  for  switching,  and 
then  again  for  several  days  together  It  was 
not  used,  and  then  again  used  for  a  day  or 
two  days,  and  that  then  such  use  ceased,  this 
was  not  a  regular  use  of  the  crossing,  and 
you  should  find  for  the  defendant  on  the 
question  as  to  whether  such  track  was  used 
regularly  for  switching." 

Anderson,  Du  Shane  &  Crabill,  for  appel- 
lant. Ohas.  W.  Miller,  W.  C.  Geake,  C.  C. 
Hadley,  Henry  Dowling,  and  J.  B.  Collins, 
Pros.  Atty.,  for  the  State. 

WATSON,  J.  This  action  was  brought  to 
recover  a  penalty  incurrred  by  appellant  in 
refusing  to  place  a  flagman  at  a  certain  high- 
way crossing  in  La  Porte  county,  contrary  to 
the  order  of  the  commissioners  of  said  coun- 
ty. Such  an  order  is  authorized  by  statute 
(2  Burns'  Ann.  St  1901,  H  5174,  5175 ;  Acts 
1891,  p.  364,  c.  150).  Appellant's  demurrer 
to  the  complaint  was  overruled,  and  the  case 
tried  before  a  Jury.  A  verdict  was  rendered 
against  the  company  in  the  sum  of  $250. 
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The  errors  assigned  are  (1)  the  overruling 
of  the  demurrer;  (2)  the  overruling  of  the 
motion  for  a  new  trial. 

The  first  contention  of  appellant  is  that 
sa  id  act  is  void  for  uncertainty ;  that  the  rule 
of  strict  construction  applies,  and,  when  so 
applied,  relieves  appellant  of  any  liability 
thereunder.  The  act  Is  in  terms  as  follows: 
"That  all  railroads  owned  or  operated  in 
the  state  having  more  than  two  tracks  across 
any  public  highway  or  road,  and-  used  for 
switching  purposes  exclusively,  or  regularly, 
or  if  only  one  track,  and  used  for  switching 
purposes,  said  railroad  corporation  shall, 
upon  the  order  of  the  county  commissioners  in 
which  said  railroad  Is  located,  place  a  flag- 
man at  said  crossing  and  maintain  the  same 
at  their  expense  from  six  o'clock  a.  m.  to 
eight  o'clock  p.  m.,  of  each  and  every  day,  or 
so  long  as  said  commissioners  deem  it  neces- 
sary." The  act  provides  for  the  employment 
of  watchmen  at  highways  which  are  crossed 
by  railroad  tracks  as  therein  described,  and 
used  regularly  or  exclusively  for  switching 
purposes.  It  is  well  settled  in  this  state  that 
the  courts  will  ascertain  and  carry  out,  If 
possible,  the  legislative  intent,  and  "where 
the  legislative  sense  Is  plain,  the  exact  gram- 
matical construction  and  propriety  of  lan- 
guage may  be  disregarded."  Abbott  v.  Inman, 
35  Ind.  App.  262.  266,  72  N.  E.  284;  Hoff- 
meyer  v.  State,  37  Ind.  App.  526,  532,  77  N. 
E.  372 ;  State  v.  Myers,  146  Ind.  36,  44  N.  E. 
801 ;  State  Board,  etc.,  v.  Holliday,  150  Ind. 
216,  232,  49  N.  E.  14,  42  L.  R.  A.  826;  Max- 
well, Interpretation  of  Statutes  (2d  Ed.)  ft 
333.  Some  of  the  language  used  is  not  well 
chosen.  Aside  from  such  fault,  there  is  noth- 
ing in  the  act  which  in  any  way  renders  it 
uncertain  as  applied  to  the  facts  of  this  case. 
"That  all  railroads  owned  or  operated  In 
the  state  having  more  than  two  tracks  across 
any  public  highway  or  road  (and)  used  for 
switching  purposes  (exclusively  or  regularly) 
or  (if  only)  one  track  (and)  used  for  switch- 
ing purposes,  said  railroad  corporation  (1.  e. 
the  corporation  owning  or  operating  such 
tracks)  shall  upon  order  of,"  etc.  It  Is  al- 
leged in  the  complaint  that  the  appellant  is 
a  corporation  operating  a  steam  railroad 
for  the  carrying  of  freight  and  passengers 
through  the  county  of  La  Porte  and  through 
"a  specified  quarter  section  thereof.  If  the 
attempt  was  to  apply  the  statute  to  a  person 
or  partnership  operating  a  railroad,  the  sug- 
gestions made  along  that  line  might  be  rele- 
vant. The  legislative  Intention  to  describe 
a  corporation  of  the  class,  which  appellant  is 
alleged  to  be,  is  perfectly  obvious. 

It  is  also  urged  that  the  railroad  described 
is  located  "in  the  county  commissioners." 
This  phrase  is  used  in  designating  the  board 
which  may  make  an  order  relative  to  the 
subject-matter  of  the  section.  That  it  was  in- 
tended thereby  to  designate  the  board  of  com- 
missioners of  the  county  in  which  said  rail- 
road is  located  is  apparent.  But  counsel 
aay:  "Even  if  we  so  correct  It,  what  then? 


The  question  will  then  arise  what  county? 
Some  roads  run  through  ten  counties.  Ap- 
pellant's road  runs  through  four,  each  having 
a  board  of  commissioners.  What  board,  let 
us  ask,  would  have  jurisdiction?"  It  cannot 
be  presumed  that  the  Legislature  Intended  to 
confer  extraterritorial  jurisdiction  upon  any 
board  of  county  commissioners  by  this  act; 
and,  unless  such  presumption  Is  indulged  in. 
there  is  no  uncertainty  which  board  of  com- 
missioners has  the  authority  to  make  such  an 
order.  Some  roads  run  through  several 
states.  Does  it  follow  that  such  roads  are 
not  located  In  any  of  said  states?  It  is  un- 
doubtedly true  that  the  entire  road  Is  not  sit- 
uated in  any  one  state,  or  in  any  one  county, 
but  it  is  located  in  each  county  and  each 
state.  When  the  board  of  commissioners  of 
some  county  other  than  La  Porte  shall  make 
orders  relative  to  the  crossing  In  La  Porte 
county,  appellant  will  have  cause  to  complain. 
The  antecedent  of  "said  railroad  corporation" 
is  necessarily  implied  as  above  stated,  and 
"their"  expense  means  the  expense  of  such 
corporation  quite  as  clearly  as  though  the 
pronoun  "its,"  more  correctly  applied  to  a 
corporation,  had  been  used.  The  statute  is 
not  void.  It  is  defective  in  its  grammatical 
construction,  but  it  is  not  so  deficient  that 
the  court  cannot  determine  therefrom  the 
legislative  intent.  Therefore  the.  court  will 
construe  and  apply  It  in  accordance  with  such 
intent. 

Two  defects  are  urged  as  rendering  the 
complaint  bad  on  demurrer :  (1)  That  it  does 
not  allege  that  appellant  owned  or  operated 
said  tracks  on  the  date  when  the  board  of 
county  commissioners  ordered  a  flagman  to 
be  placed  at  the  crosssing ;  (2)  that  the  facts 
are  pleaded  in  the  alternative.  The  following 
are,  in  substance,  the  facts  set  out  in  the 
complaint.  Appellant,  a  corporation,  operates 
a  steam  railroad  passing  through  a  certain  de- 
scribed quarter  section  In  La  Porte  county, 
Ind.  The  line  of  railroad  consists  of  at 
least  four  parallel  and  adjacent  tracks.  Said 
tracks  "are  used  exclusively  or  regularly" 
for  switching  trains  and  cars.  There  is,  and 
has  been  for  the  last  10  years,  a  public  high- 
way passing  through  the  said  section,  which 
is  near  the  village  of  Stillwell,  and  in  Pleas- 
ant township,  in  said  county.  Said  highway 
is  called  the  "Yellow  River  Road,"  and  is 
crossed  at  grade  by  said  tracks.  At  a  reg- 
ular meeting  of  the  board  of  commissioners  of 
said  county  March  7,  1905,  said  board  found 
that  said  crossing  was  dangerous  to  the  lives 
and  limbs  of  those  using  the  same,  and  or- 
dered appellant  to  place  a  flagman  thereat 
from  6  o'clock  a.  m.  to  8  o'clock  p.  m.  of  each 
day.  A  certified  copy  of  the  order  was  served 
upon  appellant,  but  said  company  has  refused 
to  comply  therewith.  It  is  alleged  In  the 
complaint,  which  was  filed  on  May  15,  1905, 
that  the  appellant  Is  a  corporation  operating 
a  line  of  railroad,  etc.  In  the  order  of  the 
board,  made  a  part  of  the  complaint,  it  is 
stated  that  appellant,  at  the  date  of  said  or- 
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der,  March  7,  1905,  owned  and  operated  the 
railroad  described.  There  is  not,  therefore, 
any  basis  for  the  objection  to  the  complaint 
that  so  far  as  the  allegations  show  appellant's 
railroad  was  not  built  when  the  order  was 
made. 

The  further  allegation  discussed  Is  as  fol- 
lows:  "That  the  line  of  railroad  as  afore- 
said consists  of  at  least  four  (4)  parallel  and 
adjacent  tracks.    That  tbe  said  tracks  are 
used  exclusively  or  regularly  by  tbe  said 
company  for  tbe  switching  of  cars  and 
trains."   The  rule  that  allegations  in  plead- 
ings shall  be  direct  and  certain,  and  not 
ambiguous  or  in  the  alternative  is  well 
known.   Wheeler  v.  Thayer,  121  Ind.  64,  67, 
22  N.  E.  972.   It  Is  conceded  that  It  would 
have  been  sufficient  to  have  alleged  that  tbe 
tracks  were  used  regularly  and  exclusively 
for  switching  purposes.    This  is  what  tbe 
allegation  amounts  to.    Some  of  the  tracks 
may  have  been  used  regularly  and  some  of 
them  exclusively  for  such  purposes.   If  there 
was  any  uncertainty  in  the  allegations,  it 
was  upon  the  face  of  the  pleading,  and 
should  have  been  pointed  out  by  a  motion  to 
make  the  complaint  more  specific.  Mulky 
r.  Karsell,  31  Ind.  App.  595,  68  N.  E.  689; 
Smelser  v.  Pugh,  29  Ind.  App.  614,  618,  64 
N.  E.  943;  City  of  Hammond  v.  Meyers,  23 
Ind.  App.  235,  55  N.  E.  102;  Cleveland,  etc., 
R.  Co.  v.  Wynant,  119  Ind.  539,  20  N.  E.  730; 
Starkey  v.  Starkey,  136  Ind.  349,  354,  36  N. 
E.  287.   In  all  those  cases  cited  in  which  al- 
legations in  tbe  alternative  were  held  to 
make  a  pleading  bad  one  or  tbe  otber  of  the 
alternatives  failed  to  furnish  any  basis  of 
support  to  tbe  action.    These  cases  do  not 
apply  to  the  question  here  presented,  because 
either  alternative  furnished  a  basis  of  lia- 
bility. 

Tbe  objection  to  appellant's  question  as  to 
whether  the  south  track  was  regularly  used 
for  switching  was  properly  sustained.  The 
question  called  for  a  conclusion  by  the  wit- 
ness. Pope  v.  Branch  Co.  Savings  Bank,  23 
Ind.  App.  210,  217,  54  N.  E.  835;  Chicago, 
etc.,  R.  Co.  v.  Cummlngs,  24  Ind.  App.  192, 
205,  53  N.  E.  1026 ;'  Insurance  Co.  v.  Osborn, 
26  Ind.  App.  88,  92,  59  N.  E.  181.   The  re- 
fusal to  give  instructions  5  and  6,  requested 
by  appellant,  is  given  as  a  further  reason 
for  granting  a  new  trial.  These  instructions 
lay  down  a  definition  of  the  word  "regular- 
ly," and  may  be  considered  together.   In  ap- 
pellant's brief  it  is  said:  "  'Regularly'  ob- 
viously means  in  this  connection  at  certain 
times  or  certain  intervals  of  time,  according 
to  some  certain,  uniform,  and  well-establish- 
ed practice."  The  meaning  of  general  words 
will  be  adapted  to  the  subject-matter  in  ref- 
erence to  which  they  are  used.  Ross  v.  State, 
9  Ind  App.  35,  36  N.  E.  167;  Woods  v.  State, 
134  Ind.  35.  33  N.  E.  901;  City  of  Evansville 
v.  Summers.  108  Ind.  189,  9  N.  E.  81,  Max- 
well v.  Collins,  8  Ind.  38;  Endllch,  Interpre- 
tation of  Statutes,  §  86.    It  is  a  matter  of 
common  knowledge  that  switching  is  done 


only  as  necessity  arises  in  the  course  of 
transacting  the  railroad  business.  From  the 
very  nature  of  such  business  it  cannot  be 
limited  to  certain  intervals  of  time.  If  the 
switching  Is  done  whenever  it  becomes  neces- 
sary in  conformity,  with  the  established 
mode,  and  is  a  part  of  the  routine  business 
conducted  at  that  point,  it  is  within  the 
meaning  and  Intent  of  the'statute,  and  slight 
variations  In  the  length  of  the  intervals  be- 
tween the  particular  acts  of  switching  will 
not  exempt  appellant  from  the  operation  of 
the  statute.  There  was  no  error  in  refusing 
the  instructions. 

The  final  ground  assigned  for  a  new  trial 
is  that  tbe  evidence  does  not  support  the  ver- 
dict. The  evidence  discloses  the  fact  that 
four  parallel  tracks  cross  the  highway  known 
as  the  "Yellow  River  Road."  The  two  tracks 
to  the  south  are  called  the  "main  line";  it 
being  a  double-track  system.  Tbe  third  track 
from  the  south  is  called  a  "passing"  track. 
It  connects  at  each  end  with  the  north  main 
track."  The  fourth  track  from  the  south  Is 
called  a  "storage"  track,  and  is  connected 
with  the  passing  track.  Extending  from  the 
south  main  track  and  connecting  it  with  the 
Lake  Erie  &  Western  Railroad  is  a  Y,  but 
the  Y  does  not  cross  said  highway.  Project- 
ing from  the  Y,  and  parallel  to  and  along 
the  south  main  track,  Is  a  spur  or  track  call- 
ed the  "grain"  track.  It  is  used  for  cars  which 
are  being  loaded  with  grain  for  shipment 
on  the  lines  of  appellant  company.  The 
main  tracks  are  connected  by  crossovers. 
The  storage  track  1b  connected  with  the  Lake 
Erie  &  Western  by  a  double  Y.  The  coal 
dock  track  is  a  continuation  of  the  storage. 
The  .  evidence  shows  that,  while  cars  are 
stored  on  the  fourth  track,  they  are  very 
frequently  moved,  often  crossing  the  high- 
way. Twice  each  day,  except  Sunday,  the 
local  freights,  one  from  each  direction,  put 
coal  upon  the  coal  dock.  To  do  this  the  west- 
bound freight  switches  onto  the  passing 
track,  and  then  the  engine  puts  up  the  coal, 
often  crossing  said  highway  in  so  doing. 
The  east-bound  freight  switches  from  the 
south  main  track  across  the  north  main 
track  onto  the  passing  track,  and  then  puts 
up  coal.  When  cars  consigned  to  eastern 
points  are  received  from  the  Lake  Erie  & 
Western,  the  engine  from  tbe  east-bound 
train  must  switch  across  all  the  tracks  to 
the  north  Y,  where  such  cars  are  delivered. 
When  two  trains  from  the  same  direction 
are  to  pass,  one  must  switch  onto  the  pass- 
ing track,  generally  crossing  said  highway. 
Cars  from  the  east,  consigned  to  the  Lake 
Erie  &  Western,  must  be  switched  over  to 
the  south  main  track,  and  then  onto  the 
south  Y,  generally  having  to  cross  said  high- 
way. Likewise,  in  taking  cars  from  tbe 
grain  track,  the  highway  must  frequently  be 
crossed.  The  verdict  Is  fully  sustained  by 
the  evidence. 

Judgment  affirmed. 

HAD  LEY,  P.  J.,  not  participating. 
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(40  Ind.  App.  681) 

DENNETT  V.  DENNEY.    (No.  5,905.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  17,  1907.) 

Appeal— Preservation  of  Grounds  or  Re- 
view. 

Under  Acts  Gen.  Asseqi.  1879,  Sp.  Sesa., 
p.  113,  c.  35.  |  7  [Rums'  Ann.  St.  1901,  9  1023], 
providing  that  in  cases  of  direct  contempt, 
defendant,  if  found  guilty,  may  move  for  a 
new  trial  and  rescission  of  the  judgment,  and 
if  the  court  overrules  his  motion  he  may  except 
and  file  a  bill  of  exceptions  as  in  other  crim- 
inal actions,  and  in  all  cases  an  appeal  shall 
lie  thereupon  to  the  Supreme  Court,  and  section 
9,  p.  115  [Hums*  Ann.  St.  1901,  §  1025],  provid- 
ing that  in  cases  of  indirect  contempt  the  de- 
fendant, having  appeared,  may  except,  file  a  bill 
of  exceptions,  and  appeal  to  the  Supreme  Court 
in  the  same  manner  as  in  cases  of  direct  con- 
tempt, where,  in  an  action  for  indirect  con- 
tempt, no  objections  were  made  by  the  accused 
to  the  form  or  matter  of  the  affidavit  filed  set- 
ting up  the  conduct  constituting  the  contempt, 
and  no  exceptions  taken  to  any  part  of  the  pro- 
ceedings except  the  judgment,  and  no  motion  for 
a  new  trial  or  other  motion  was  made  assailing 
the  judgment  or  rulings  of  the  court,  no  ques- 
tion was  presented  for  determination  on*  appeal. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Contempt,  8  229.] 

Appeal  from  Circuit  Court,  Huntington 
County ;  Jas.  C.  Rranyan,  Judge. 

Action  by  Anna  W.  Denney  against  George 
E.  Denney  for  indirect  contempt  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

O.  W.  Watklns,  for  appellant 

HADLEY,  P.  J.  This  was  an  action  Insti- 
tuted .against  appellant  for  Indirect  contempt 
on  account  of  the  violation  of  orders  of  the 
court  theretofore  made  In  a  divorce  proceed- 
ing. An  affidavit  was  filed  setting  up  the 
violation  of  the  orders,  and  asking  that  ap- 
pellant be  brought  before  the  court  and  ad- 
judged guilty  of  contempt  Appellant  was 
brought  before  the  court  by  the  sheriff,  ac- 
companied by  his  attorney,  whereupon  he 
was  put  on  oath  and  examined  by  the  court, 
at  the  conclusion  of  which  examination  he 
was  adjudged  guilty  of  contempt.  No  objec- 
tions were  made  by  appellant  or  his  attorney 
to  the  form  or  matter  of  the  affidavit  or  pro- 
ceedings, and  no  exceptions  taken  to  any 
part  thereof,  except  the  judgment.  No  mo- 
tion for  a  new  trial  or  other  motion  was 
made  assailing  the  judgment  or  rulings  of  the 
court 

In  this  state  of  the  record,  no  question 
Is  presented  here  on  appeal.  Section  1023, 
Burns'  Ann.  St  1901,  being  section  7  [chap- 
ter 35,  p.  113]  of  an  act  of  the  General 
Assembly  of  1879,  special  session,  provides 
that  in  cases  of  direct  contempt  the  defend- 
ant rf  found  guilty,  may  move  the  court 
for  a  new  trial  and  rescission  of  its  judgment 
against  him ;  and  if  the  court  shall  thereup- 
on overrule  such  motion,  the  defendant  may 
except  and  file  a  bill  of  exceptions,  as  In  oth- 
er criminal  actions,  and  In  all  cases  an  ap- 
peal shall  lie  thereupon  to  the  Supreme  Court. 
Section  9  (page  115)  of  said  act,  being  sec- 


tion 1025,  Burns'  Ann.  St  1901,  provides  that 
in  cases  of  indirect  contempt  the  defendant 
haying  appeared,  "may  except  Ale  a  bill  of 
exceptions  and  appeal  to  the  Supreme  Court 
in  the  same  manner  as  in  cases  of  direct  con- 
tempt" All  of  the  errors  assigned  are  prop- 
erly grounds  for  a  new  trial,  and  not  prop- 
erly assignable  In  this  court. 

For  the  foregoing  reasons,  judgment  Is  af- 
firmed. 

(40  Ind.  App.  6;s 

DIVEN  et  al.  v.  BURLINGTON  SAVINGS 
BANK.   (No.  5,963.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dec.  17,  1907.) 

1.  Pleading — Demurrer— Waiver. 

Where  defendants,  after  the  court  sustained 
their  demurrer  to  the  complaint,  pleaded  a 
general  denial  without  insisting  upon  judgment 
on  demurrer,  they  waived  their  right  under  the 
court's  ruling. 

2.  Municipal  Corporations  —  Assessments 
fob  Benefits— Statutory  Provisions. 

Proceedings  were  had  under  the  Barrett  law 
(Act  March  8,  1889)  as  amended  March  6,  1891 
(Acta  1889,  p.  287,  c.  118),  and  Acts  1891.  p. 
323,  c.  118  (Burns'  Ann.  St  1901,  IS  4290- 
4298,  inclusive),  relating  to  the  making  of  street 
improvements  and  the  assessments  for  the  cost 
thereof,  and  the  property  abutting  on  the  im- 
provements was  duly  assessed  therefor.  De- 
fendants owned  back-lying  property  within  150 
feet  of  the  street  improved.  The  improvement* 
did  not  increase  the  value  of  such  property,  and 
defendants  had  no  notice  of  any  lien,  except 
such  notices  as  were  required  to  be  published 
under  the  law  in  such  proceedings.  The  abut- 
ting landowners  signed  a  waiver  of  illegalities, 
and  the  city  issued  bonds.  Held,  that  it  was 
competent  tor  the  Legislature  to  make  special 
assessments  on  back-lying  property  for  street 
improvements  beyond  the  actual  benefits  to  the 
property. 

3.  Same  —  Location  of  Property  Liable  — 
Back-Lying  Property  —  Waiver  of  De- 
fects by  Abutting  Owners— Effect. 

Under  the  Barrett  law  (Burns'  Ann.  St. 
§8  4290-4298,  inclusive),  relating  to  street  im- 
provements and  assessments  for  the  cost  thereof, 
the  owner  of  a  bond  issued  by  the  city  for  such 
improvements  in  case  of  the  default  of  the 
abutting  lot  owner  may  foreclose  against  back- 
lying  lots  not  mentioned  in  the  proceedings,  but 
within  150  feet  of  the  improvements,  even 
though  the  owner  of  the  abutting  land  signed  a 
waiver  of  illegalities  by  which  he  promised  to 
pay  the  assessment,  and  is  not  limited,  therefore, 
to  the  assessment  upon  the  abutting  land  as 
actually  made  and  fixed  by  the  common  council. 

Appeal  from  Superior  Court,  Madison  Coun- 
ty ;  Henry  C.  Ryan,  Judge. 

Action  by  the  Burlington  Savings  Bank 
against  Laura  M.  Diven  and  others.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

KIttlnger  &  Diven,  for  appellants.  C.  B. 
Masslich  and  Eugene  Dupee,  for  appellee. 

MYERS,  J.  Appellee,  as  the  owner  of  a 
bond  issued  by  the  city  of  Anderson  for  the 
improvement  of  Locust  street  in  said  city, 
I  sued  to  foreclose  the  lien  of  certain  unpaid 
assessments  against  various  lots  abutting  up- 
on said  Improvement,  and  also  upon  back- 
lying  lots  and  lands  within  150  feet  of  the 
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improvement.  Special  findings  of  fact  were 
submitted  and  conclusions  of  law  stated 
thereon,  and  judgment  in  favor  of  appellee 
foreclosing  tbe  assessment  lien  against  the 
back-lying  lands  of  appellants,  and  that  the 
same  be  sold  to  pay  any  balance  unpaid  aft- 
er applying  the  proceeds  from  the  sale  of  the 
abutting  lots. 

1.  The  record  shows  that  the  demurrer  of 
appellants  Diven  &  Diven  to  the  complaint 
was  sustained,  but  no  judgment  was  asked  or 
rendered  thereon.  Thereafter,  and  without 
reference  to  tbe  former  ruling  on  tbe  Diven 
demurrer,  tbe  trial  court  made  a  general  rul- 
ing that  all  demurrers  to  the  complaint  were 
overruled,  and  defendants  reserved  an  ex- 
ception. Appellants  then  filed  separate  an- 
swers, each  pleading  the  general  denial.  Ap- 
pellant Laura  M.  Diven  filed  two  affirmative 
paragraphs  of  answer,  to  each  of  which  a 
reply  in  denial  was  filed.  Upon  this  state 
of  the  record  appellants  Diven  &  Diven  in- 
sist that  the  findings  of  fact  to  sustain  the 
complaint  against  tbem  were  without  the  is- 
sues, and  the  conclusions  of  law  thereon  will 
not  support  a  judgment  against  them.  Tbe 
facts  as  disclosed  by  the  record  in  this  case, 
under  tbe  ruling  of  the  court  in  Gordon  v. 
Gulbertson,  51  Ind.  834,  warrant  the  conclu- 
sion that  the  Divens,  by  their  failure  to  In- 
sist upon  a  judgment  on  the  ruling  of  the 
court  in  sustaining  their  demurrer  to  the  com- 
plaint and  by  filing  answers  to  the  complaint, 
waived  their  right  under  such  rnling.  In 
tbe  case  cited  it  is  said  "the  appellant,  after 
the  court  has  sustained  its  demurrers  to  the 
complaint,  having  pleaded  to  the  complaint, 
without  insisting  upon  judgment  on  demur- 
rer, must  be  held  to  have  waived  the  demur- 
rer." 

2.  The  special  findings  of  fact  show  that 
under  the  act  of  March  8,  1889,  as  amended 
March  6,  1891  (Acts  1889,  p.  287,  c.  118),  and 
Acts  1891,  p.  323,  c.  118,  and  known  as  the 
"Barrett  Law,"  such  proceedings  were  had 
that  Locust  street,  In  the  city  of  Anderson, 
was  improved,  and  the  property  abutting  such 
improvement  was  duly  assessed  for  the  cost 
thereof;  that  appellants  owned  back-lying 
property  which  is  within  150  feet  of  the  street 
thus  improved;  that  the  owner  of  the  abut- 
ting property  so  assessed  and  described  in 
the  assessment  roll  filed  a  waiver  as  provided 
by  law ;  that  bonds  were  Issued,  one  of  which 
appellee,  as  owner,  is  seeking  to  have  paid 
out  of  the  proceeds  from  the  sale  of  abutting 
lots  and  back-lying  lands  within  150  feet  of 
said  Improvement  The  findings  also  show 
that  the  back-lying  property  sought  to  be  sold 
was  not  increased  In  value  by  reason  of  said 
Improvement,  and  that  the  owners  thereof 
had  no  notice  of  any  Hen  on  their  property, 
except  such  notices  as  were  required  to  be 
published  under  the  law  in  such  proceedings. 
Upon  these  facts  it  is  argued  that  tbe  Legis- 
lature does  not  have  power,  nor  can  it  vest 
any  tribunal  with  power,  to  make  special  as- 
sessments for  street  improvement  outside  of 


the  actual  benefits  to  tbe  property  shown  by 
the  enhanced  value  thereof  on  account  of 
such  improvement.  McKee  v.  Town  of  Pen- 
dleton, 154  Ind.  652,  57  N.  E.  532 ;  Adams  v. 
City  of  Shelbyville,  154  Ind.  467,  57  N.  E. 
114,  49  L.  R.  A.  797,  77  Am.  St.  Rep.  484. 
And  where  lots  and  tracts  of  land  abutting 
upon  a  street  Improved  under  the  Barrett 
Law,  and  which  are  assessed  for  benefits  by 
the  action  of  the  city  engineer  and  the  com- 
mon council,  and  the  owner  of  a  lot  so  as- 
sessed for  benefits,  having  signed  a  waiver, 
by  which  be  promises  to  pay  the  assessment , 
and  the  city  issued  bonds,  and  the  lot  owner 
defaults,  the  holder  of  the  bond  can  only 
foreclose  the  assessment  actually  made  and 
fixed  by  the  common  council,  and  cannot 
foreclose  against  back-lying  lands,  not  men- 
tioned in  any  of  the  proceedings  nor  the  as- 
sessment, although  within  150  feet  of  the  im- 
provement Sections  4290-4298,  Burns'  Ann. 
St  1901. 

Appellants  earnestly  and  forcibly  urge  both 
propositions  as  decisive  of  this  case  in  their 
favor.  The  facts  in  the  case  at  bar  are  so 
nearly  like  those  In  the  case  of  Voris  v.  Pitts- 
burg Plate  Glass  Co.,  163  Ind.  599,  70  N.  E. 
249,  and  Cleveland,  etc.,  Ry.  Co.  v.  Porter, 
88  Ind.  App.  226,  74  N.  E.  260,  76  N.  E.  179, 
and  the  law  as  announced  In  the  Voris'  Case, 
being  reaffirmed  on  petition  to  transfer  the 
Porter  Case,  so  fully  settles  the  controlling 
question  In  this  case,  that  it  would  be  useless 
for  us  to  take  the  time  and  space  to  express 
our  views  on  the  law  applicable  to  the  facts 
found. 

Judgment  affirmed. 


MASTERSON  v.  SOUTHERN  RT.  CO.  et  a!. 
(No.  6,019.) 1 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Dec.  20,  1907.) 

1-  Judgment— Entry— Statutory  Provisions 

—Verdict. 

Under  the  direct  provisions  of  Burns'  Ann. 
St.  1901.  fi  573,  it  is  the  duty  of  the  court  to 
render  judgment  in  conformity  with  the  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment  S  446.1 

2.  Same— Special  Finding. 

Under  the  direct  provisions  of  Burns'  Ann. 
St.  1901,  §  574.  it  is  the  duty  of  the  court  to 
render  proper  judgment  where  there  has  been 
special  findings  on  particular  questions  of  fact. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  30,  Judgment,  §  447.] 

3.  Appeal  —  Exceptions  in  Lower  Court  — 
Motions  for  Judgment. 

Where-  in  an  action  the  jury  render  a  gen-, 
eral  verdict  and  answer  interrogatories,  it  is 
proper  practice  for  each  party  to  move  for 
judgment,  and  an  exception  by  one  party  to  the 
overruling  of  his  motion  or  to  tbe  sustaining 
of  his  adversary's  motion  equally  presents  the 
question  on  appeal. 

4.  Courts—  Record— Loss  of  Exception. 

A  party  in  an  action,  who  makes  a  season- 
able motion  for  judgment  on  the  verdict  ren- 
dered, cannot  be  deprived  of  his  exception  by 
delay  in  making  a  record  of  such  fact 

*  Superseded  by  opinion,  84  N.  H.  506. 
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5.  Appeal  —  Record  —  Tbanscbipt  —  Pre- 
sumptions. 

Where  the  transcript  on  appeal  presents 
the  rulings  on  motion  in  an  order  which  wonld 
seem  to  call  for  a  ruling  on  the  motion  before 
the  filing  of  the  motion,  it  will  be  presumed  that 
the  various  acts  shown  by  the  transcript  oc- 
curred in  the  ordinary  and  regular  order. 
0.  Records— File  Masks— Evidence. 

The  filing  of  a  paper  is  the  delivery  of  it 
to  the  officer  at  his  office,  to  be  kept  by  him  as 
a  paper  on  file,  and  the  file  mark  of  the  officer 
is  evidence  of  filing,  but  it  is  not  the  essential 
element  of  the  act 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  42,  Records,  §  6.] 

7.  Clerks  -of  Courts— Filing  Papers. 

Under  the  direct  provisions  of  Burns'  Ann. 
St.  1901.  §  0510,  it  is  the  duty  of  a  clerk  of 
court  to  file  each  paper  in  a  cause. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Clerks  of  Courts,  §  97.] 

8.  Appeal  —  Record  —  Sufficiency  —  Ques- 
tions Presented. 

In  a  personal  injury  action  in  which  the 
jury  found  a  general  verdict  for  plaintiff,  and 
also  answered  interrogatories  of  defendant, 
where  the  record  showed  that  a  motion  for 
judgment  on  the  special  findings  was  filed  and 
thereafter  granted  on  January  26.  1905,  and 
further  recited  that  the  plaintiff  "now"  moves 
the  court  for  judgment,  on  the  general  verdict, 
the  refusal  of  which  motion  was  excepted  to, 
and  showing  also  that  the  motion  of  plaintiff 
was  indorsed  on  the  back.  "Filed  January  23, 
1905."  it  would  be  considered  on  appeal  that 
the  failure  to  make  the  record  entry  of  the  date 
of  filing  was  a  clerical  error  to  be  deemed  cor- 
rected, and  that  plaintiff's  motion  was  made  in 
due  time,  before  the  judgment  on  the  special 
findings,  and  hence  could  be  reviewed  on  ap- 
peal. 

9.  Master  and  Servant— Personal  Injuries 
—Look  and  Listen  Rule. 

In  an  action  by  a  railroad  employe1  for  in- 
uries  received  in  the  discharge  of  his  duty,  the 
ook  and  listen  rule  is  not  in  its  strictness  ap- 
plicable. 

fEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §§  739,  740.] 

10.  Same — Questions  for  Jury. 

The  mere  fact  that  a  trainman,  while 
coupling  cars  in  the  line  of  his  duty  on  the 
track,  omits  to  look  and  listen  for  the  approach 
of  a  car  which  he  thought  securely  braked,  does 
not  render  him  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  but  the  question 
whether  such  omission  is  negligence  is  for  the 
jury. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  10S9-1132.] 

11.  Trial— Special  Findings— Recitals. 

Statements  in  a  special  finding  that  a  car 
was  forced  upgrade,  and  ran  back  downgrade, 
are  merely  recitals  as  to  the  grade  of  the  track 
at  that  point,  and  not  equivalent  to  a  direct 
finding  of  the  fact  on  the  question  whether  an 
employe  injured  knew  that  the  track  was  not 
level. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §§  846,  8-18.] 

.  32.  Same— Presumptions. 

There  is  no  presumption  in  favor  of  special 
findings  of  a  jury. 

FEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  872.] 

13.  Master  and  Servant— Personal  Inju- 
ries— Care  Required  of  Employe. 

An  employe  of  a  railroad  has  the  right  to 
go  about  his  business  obeying  the  ordinances 
and  rules  established  for  the  safety  of  all  on  the 
assumption  that  others  will  do  likewise,  and  it 
is  only  when,  on  a  particular  occasion,  he  learns, 
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or  by  the  exercise  of  reasonable  diligence  might 
have  learned,  of  the  negligent  conduct  of  others 
then  threateninir.  that  he  is  required  to  exercise 
reasonable  care  to  avoid  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34.  Master  and  Servant,  §|  723.  724-1 

14.  Appeal  —  Review  —  Presumptions  — 
Verdict. 

It  will  be  presumed  that  the  jury,  in  ar- 
riving at  its  verdict,  considered  all  the  facts 
before  it. 

TEd.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  §  3755.] 

15.  Master  and  Servant— Personal  Inju- 
ries—Questions fob  Jury. 

In  an  action  against  a  master  for  injuries 
sustained  by  a  servant  in  being  struck  by  a 
moving  car  while  in  the  act  of  coupling,  the 
fact  that  plaintiff,  though  he  knew  that  the  car 
which  struck  him  was  upgrade  from  him.  was 
absorbed  in  the  work  he  was  doing,  was  a  fact 
to  be  considered  by  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1089-1132.] 

16.  Trial— Verdict— Conflict  with  Special 
Findings. 

In  an  action  against  a  master  for  injuries 
to  a  servant,  the  jury  rendered  a  general  verdict 
for  plaintiff,  and  also  answered  interrogatories 
of  defendant.  The  answers  to  the  interroga- 
tories showed  that  the  servant,  a  brakeman, 
was  killed  while  in  the  employment  of  the  de- 
fendant. He  was  on  the  end  of  the  train  which 
was  being  pushed  on  a  single  track  upgrade  for 
most  of  the  way,  and  picking  up  cars  as  they 
came  to  them.  The  train  struck  one  car.  which 
was  pushed  upgrade  8  to  15  feet  by  the  impact, 
and  then  ran  down  against  the  train.  The  auto- 
matic couplers  not  working,  decedent  got  down, 
gave  the  signal  to  back  away  from  the  car.  then 
stepped  between  the  end  of  the  train  and  the 
car  and  became  absorbed  itt  hammering  and 
shaking  the  coupler  in  an  attempt  to  fix  it.  and 
was  struck  and  killed  by  the  car  coming  down- 
grade and  striking  him.  Held,  that  the  facts 
shown  by  the  special  findings  were  insufficient 
to  overcome  the  general  verdict,  with  its  at- 
tendant presumptions. 

Appeal  from  Circuit  Court,  Dubois  Coun- 
ty;  E.  A.  Ely,  Judge. 

Action  by  Ruth  Masterson,  administratrix, 
against  the  Southern  Railway  Company  and 
others.  From  an  order  refusing  plaintiff's 
motion  for  judgment  notwithstanding  the 
verdict,  she  appeals.  Reversed. 

See  81  N.  E.  730. 

Cox  &  Armstrong,  for  appellant.  A.  P. 
Humphrey,  Jno.  D.  Welman,  and  M.  W. 
Fields,  for  appellees. 

ROBY,  C.  J.  Appellant,  administratrix, 
brought  this  action  to  recover  damages  on  ac- 
count of  the  death  of  her  husband,  alleged 
to  have  been  caused  by  the  negligence  of  the 
appellee.  The  jury  returned  a  verdict  in  her 
favor  for  $3,500,  together  with  answers  to  in- 
terrogatories. The  court  sustained  appellee's 
motion  for  judgment  notwithstanding  the 
general  verdict.  Appellant  failed  to  reserve 
an  exception  to  such  action. 

The  first  question  for  decision  Is  whether, 
upon  the  record,  the  propriety  of  such  action 
can  be  considered.  The  verdict  was  returned 
November  3,  1904.  The  defendants  on  same 
date  filed  written  motions  for  judgment  up- 
on the  answers  to  interrogatories.  These  mo- 
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tiocs  were  taken  under  advisement  "until 
the  next  term."  On  the  18th  day  of  January, 
1005  (the  fifteenth  of  the  term),  motions  for 
a  new  trial,  filed  by  the  defendants  at  the 
prior  term,  were  withdrawn.  On  January 
26th,  the  court  sustained  appellee's  motions 
and  entered  judgment  for  them.  The  entry 
is,  in  part,  as  follows:  "And  that  the  de- 
fendants recover  of  the  plaintiffs  their  costs 
and  charges  herein  laid  out  and  expended, 
and  the  plaintiff  now  moves  the  court  for 
judgment  on  the  general  verdict  herein, 
which  motion  is  overruled,  to  which  ruling 
the  plaintiff  at  the  time  excepts,  which  said 
motion  made  by  plaintiff  for  judgment  on  the 
general  verdict  herein  is  In  words  and  figures 
as  follows,  to  wit:  «*  *  *  The  plaintiff 
In  the  above-entitled  cause  moves  the  court 
to  render  judgment  herein  on  the  general  ver- 
dict rendered  in  this  cause,  *  *  *  ' — which 
said  motion  was  indorsed  on  the  back,  as  fol- 
lows, to  wit:  'Filed  January  23,  1905.  John 
P.  Huther,  Clerk  Circuit  Court.  *  *  •»" 
It  Is  the  duty  of  the  court  to  render  judg- 
ment in  conformity  with  the  verdict  (sec- 
tion 573,  Burns'  Ann.  St.  1901),  and  it  is  al- 
so the  duty  of  the  court  to  render  proper 
judgment  where  there  has  been  a  special 
finding  on  particular  questions  of  fact  (sec- 
tion 574,  Burns'  Ann.  St.  1901).  It  was  prop- 
er practice  for  each  party  to  move  for  judg- 
ment, and  an  exception  by  one  party  to  the 
overruling  of  his  motion  or  to  the  sustain- 
ing of  his  adversary's  motion  equally  pre- 
sents the  question  on  appeal.  Austin  et  al.  v. 
Earhart,  Ex.,  88  Ind.  182 ;  Branson  v.  Studa- 
baker,  133  Ind.  147,  161,  33  N.  E.  98.  Mo- 
tion for  judgment  upon  the  general  verdict, 
made  after  judgment  rendered  upon  answers 
to  interrogatories,  comes  too  late  to  present 
any  question.  It  is  also  true  that  a  party 
who  makes  a  seasonable  motion  for  Judg- 
ment cannot  be  deprived  of  his  exception  by 
delay  in  making  a  record  of  such  fact.  The 
method  pursued  by  the  clerk  in  making  up 
this  transcript  is  uniform  throughout  The 
ruling  is  first  set  out,  following  this  the  mo- 
tion, whatever  it  is,  and  following  the  body 
of  the  motion,  the  indorsement  and  file  mark 
of  the  clerk,  showing  the  date  when  the 
motion  was  presented.  If  the  sequence  in 
which  the  proceeding  was  had  is  to  be  taken 
as  conforming  to  the  order  of  entry,  the  re- 
sult would  be  that  the  court  would  be  con- 
victed of  the  absurdity  of  ruling  upon  each 
motion  before  it  was  filed.  This,  of  course, 
would  be  an  impossible  deduction,  and  the 
various  acts  shown  by  the  transcript  should 
therefore  be  presumed  to  have  occurred  in 
ordinary  and  regular  order.  Helms  v.  Wag- 
ner, 102  Ind.  385,  386,  1  N.  E.  730.  This 
presumption,  in  connection  with  the  peculiar 
make-up  of  the  transcript,  leads  to  the  con- 
clusion that  the  appellant  did  not  wait  until 
judgment  had  been  rendered  against  her  be- 
fore moving  for  judgment  herself.  It  is  not 
necessary  to  rely  upon  any  presumption,  how- 
ever, for  the  reason  that  it  affirmatively  ap- 


pears that  the  motion  was  filed  three  days 
before  any  judgment  was  rendered.  The 
duty  of  a  clerk  is  to  file  each  paper  in  a 
cause  (section  6519,  Burns'  Ann.  St.  1901). 
The  filing  of  a  paper  is  the  "delivery  of  it  to 
the  officer  at  his  office  to  be  kept  by  him  as 
a  paper  on  file."  Engleman  v.  State,  2  Ind. 
91,  52  Am.  Dec.  494 ;  Johnson  et  al.  v.  C.  F. 
K.  &  Ft.  W.  R.  Co.,  11  Ind.  280,  284;  Bou- 
vler's  Law  Diet.  tit.  "File."  The  file  mark 
of  the  officer  is  evidence  of  filing,  but  it  is 
not  the  essential  element  of  the  act  State 
ex  rel.  v.  Foulkes,  94  Ind.  493,  496;  Hull  v. 
Louth,  etc.,  109  Ind.  315,  10  N.  E.  270,  58  Am. 
Rep.  405.  The  record  entry  above  quoted 
does  not  conflict  with  the  evidence  furnish- 
ed by  the  file  mark  as  to  the  time  when 
appellant's  motion  was  actually  filed.  State 
v.  Matthews,  129  Ind.  281,  28  N.  E.  703; 
Peterson  v.  Taylor,  15  Ga.  483,  00  Am.  Dec. 
705;  Board  Com'rs  v.  O'Connor,  137  Ind. 
622,  35  N.  E  1006,  37  N.  E.  16;  L.,  N.  A. 
&  Chi.  R.  Co.  v.  Terrell,  12  Ind.  App.  328.  39 
N.  E.  295;  Gish  v.  GIsh,  7  Ind.  App.  104,  34 
N.  E.  305  ;  8  Encyc.  Plead.  &  Practice,  p. 
927.  And  the  failure  to  make  a  record  entry 
of  the  time  of  filing  was  a  mere  omission, 
which  the  court  might  have  corrected  (Se- 
curity Co.  v.  Arbuckle,  et  al.,  123  Ind.  518, 
521,  24  N.  E.  329),  and  which  will  be  deemed 
corrected  (Section  670,  Burns'  Ann.  St.  1901). 
It  is  therefore  held  that  the  appellant's  ex- 
ception to  the  overruling  of  her  motion  pre- 
sents for  review  the  correctness  of  the  rul- 
ing thereon. 

The  final  disposition  of  the  cause  depends 
upon  whether  the  facts  found  in  the  answer  to 
interrogatories  are  sufficient  to  overcome  the 
genera]  verdict,  with  its  attendant  presump- 
tions. The  facts  so  found  are  to  the  effect 
that  decedent  was  killed  July  18,  1903,  on 
the  Hartwell  switch  of  the  Southern  Rail- 
way Company,  consisting  of  a  single  track 
five  miles  long.  He  was  in  the  employment 
of  said  railway  company,  and  in  its  service, 
at  the  time  of  his  death,  since  February  19,' 
1903,  and  had  been  a  brakeman  on  a  coal 
train  between  Princeton  and  HuntJngburg 
for  about  five  days  before  his  death,  and 
passed  over  said  switch  once  each  day  dur- 
ing such  five  days.  Said  switch  was  up- 
grade from  the  main  track.  A  locomotive 
going  from  the  main  track  south  would  have 
to  push  all  cars  upon  the  switch  ahead  of  it. 
On  the  day  decedent  was  killed,  appellee's 
locomotive  left  the  main  track  pushing  in 
front  of  it  four  cars.  Masterson  was  on  the 
south  end  of  said  cars.  He  coupled  said 
south  car  to  another  car  or  cars  standing  on 
said  switch  some  distance  south  of  the  main 
track.  He  then  rode  south  pn  the  so^th  car 
some  distance  to  the  next  car  standing  fur- 
ther south.  He  made  three  or  four  couplings 
before  he  was  killed.  When  riding  on  said 
cars  and  making  said  couplings,  he  was  in 
the  line  of  his  duty  as  a  brakeman.  The  cars 
were  equipped  with  automatic  couplers, 
which  had  a  lever  by  which,  the  coupling 
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could  be  made  without  going  between  the 
care  when  said  couplings  were  In  good  order 
*  and  repair.  Decedent  was  on  the  south  end 
of  a  coal  car  loaded  with  ties,  as  he  ap- 
proached the  car  to  be  coupled  on.  This  last 
car  was  a  coal  car,  and  had  been  standing 
on  the  switch  several  days.  It  had  been 
handled  and  moved  by  the  crew  of  which 
decedent  was  a  member  each  day  for  four  or 
Ave  days  before  he  was  killed.  It  was  equip- 
ped with  the  usual  brakes.  It  had  been  in  a 
collision  a  day  or  so  previous.  Said  colli- 
sion shifted  the  load  so  as  to  interfere  with 
the  brake  wheel.  It  was  held  in  place  by 
pieces  of  railroad  ties  placed  in  front  of  its 
north  wheels.  The  brake  was  not  In  good 
repair  before  the  collision.  Decedent  gave 
a  slow-up  signal  just  before  he  got  down  to 
make  the  coupling.  After  the  train  struck 
the  coal  car,  he  shook  his  head,  Indicating 
that  the  coupling  had  not  been  made.  The 
coal  car  was  forced  upgrade  8  to  15  feet 
The  train  stopped  The  coal  car  then  ran 
downgrade  against  the  south  end  of  the 
train.  Decedent,  after  the  coal  ran  north 
against  the  south  end  of  the  train,  gave  back- 
up or  slack  signal  to  the  conductor,  and  the 
engineer  backed  away  from  the  coal  car. 
When  the  south  end  of  the  train  moved 
north,  he  stepped  in  between  the  train  and  the 
coal  car  and  between  the  rails.  The  coal  car 
began  to  move  north  as  soon  as  the  train 
backed  north.  Decedent  did  not  look  toward 
the  coal  car  previous  to  his  injury.  If  he 
had  looked  at  the  coal  car  after  he  went  be- 
tween the  rails,  he  could  have  seen  it  mov- 
ing toward  him. 

The  general  verdict  establishes  each  act 
on  the  part  of  the  appellee  which  is  charged 
In  the  complaint,  and  the  answers  to  Inter- 
rogatories do  not  controvert  the  verdict  up- 
on those  issues.  They  show  that  the  de- 
cedent could  have  seen  the  train  moving 
down  upon  him  had  he  looked  at  It  The 
general  verdict  finds,  in  accordance  with  the 
averments  of  the  complaint,  that,  after  the 
unsuccessful  attempt  to  couple,  decedent  fol- 
lowed up  the  rear  end  of  the  train  "shaking 
and  hammering  and  trying  to  make  said 
coupler  do  the  work,"  and  that  he  was  at  the 
end  of  the  car  on  account  of  a  defect  in  the 
coupler.  If  the  failure  to  look  is  as  a  matter 
of  law  contributory  negligence,  then  the  facts 
disclosed  by  the  answers  to  interrogatories 
would  be.  In  conflict  with  the  general  verdict, 
but  the  look  and  listen  rule  is  not  applicable, 
in  its  strictness,  to  an  employe  in  the  dis- 
charge of  his  duty.  Pittsburgh,  etc.,  R.  Co. 
v.  Martin,  157  Ind  216,  223,  61  N.  E.  229; 
Pittsburgh,  etc.,  R.  Co.  v.  LIghtheiser,  163 
Ind.  347,  71  N.  E.  218,  600;  Baltimore,  etc., 
R.  Co.  v.  Peterson,  150  Ind.  364,  59  N.  E. 
1044 ;  Chicago,  etc.,  R,  Co.  v.  Stephenson,  33 
Ind.  App.  95,  101,  69  N.  E.  270.  "Such  omis- 
sion may  or  may  not  be  negligence  under 
the  particular  circumstances  of  a  case,  but 
of  this  fact  the  jury  must  be  the  judge." 


Baltimore,  etc.,  R.  Co.  Peterson,  156  Ind. 
374,  59  N.  E.  1044.  So  that  the  mere  fact 
that  he  could  have  seen  that  the  car  was 
moving  down  upon  him  is  not  sufficient  in 
itself  to  establish  contributory  negligence. 
There  Is  no  finding  that  .he  did  see  It 

Do  the  circumstances  exhibited  by  the  an- 
swers compel  the  conclusion  that  he  was 
negligent?  Such  answers  are  much  more  no- 
ticeable for  what  they  do  not  show  of  the 
attendant  circumstances  and  of  the  facts 
necessary  to  the  determination  of  the  ques- 
tion, than  they  are  for  what  they  do  show. 
It  is  not  found,  as  stated  before,  that  he  did 
see  the  car  move.  It  is  not  found  that  he  knew 
that  the  brakes  on  the  coal  car  were  oat  of 
order,  or  that  they  were  not  set.  Had  there 
been  a  proper  brake,  properly  set  it  must 
be  presumed  that  pushing  the  car  a  few 
feet  north  would  not  have  caused  it  to  run 
south,  but  that  the  force  of  the  brake,  suffi- 
cient to  hold  it  in  place  In  the  first  instance, 
would  continue  to  operate.  It  is  not  found 
that  he  knew  or  saw,  or  should  have  seen, 
that  the  wheels  were  blocked.  It  does  not 
appear  that  he  knew  that  the  track  was  on 
a  descending  grade  at  the  point  of  the  ac- 
cident The  finding  is  "It  was  upgrade  most 
of  the  distance  from  its  main  track  to  its 
southern  end."  Other  answers  show  that  the 
engine  had  proceeded  quite  a  way  from  the 
main  track,  and  whether  the  place  where  the 
coal  car  stood  was  within  the  "distance- 
named  in  said  answer  is  not  stated.  It  Is 
true  that  the  thirty-first  interrogatory,  ask- 
ing whether  the  coal  car  was  not  forced  up- 
grade, was  answered  in  the  affirmative,  and 
that  a  subsequent  answer  was  that  the  car 
ran  downgrade;  but  the  reference  in  such 
interrogatories  is  a  mere  recital  so  far  as 
it  relates  to  the  grade  of  the  track,  and 
recitals  are  not  sufficient  in  complaints  to 
show  a  fact  and  of  course  far  less  sufficient 
when  contained  in  special  findings.  Malott 
v.  Sample,  164  Ind.  645,  74  N.  E.  245;  Wa- 
bash Railroad  Co.  v.  Young,  162  Ind.  102, 
69  N.  E.  1003,  4  L.  R.  A.  (N.  S.)  1091;  La 
Porte  Carriage  Co.  v.  Sullender,  165  Ind 
290,  75  N.  B.  277.  It  might  be  presumed  that 
the  track  was  downgrade,  but  "nothing  is 
presumed  in  favor  of  special  findings,  and 
the  courts  can  consider  only  the  special 
facts  found."  Louisville  R.  R.  Co.  v.  Sum- 
mers, 131  Ind.  241,  30  N.  E.  873;  Consoli- 
dated Co.  v.  Summit,  152  Ind.  297,  53  N.  E. 
235;  Southern  R.  Co.  v.  Peyton,  157  Ind 
690,  61  N.  E.  722;  Moreford  v.  Chicago  Ry. 
Co.,  158  Ind.  494,  63  N.  E.  857;  Johnson  v. 
Gebhauer,  159  Ind.  271,  64  N.  E.  855.  It 
does  not  find  but  that  he  was  engaged  In  and 
absorbed  in  his  work,  and  such  fact  if  it 
existed,  was  a  circumstance  to  be  considered 
by  the  jury.  Cincinnati,  etc.,  R.  Co.  v.  Long, 
112  Ind.  166,  171,  13  N.  E.  659;  Republic  Iron 
&  Steel  Co.  v.  Jones,  32  Ind.  App.  189,  69  N. 
E.  191.  The  mere  fact  that  he  was  on  the 
track  does  not  tend  to  establish  his  negU- 
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gence.  It  may  bare  been  necessary  for  him 
to  be  upon  the  track  In  order  to  fix  the  coup- 
ler. "He  has  the  right  to  go  about  his  busi- 
ness, obeying  the  ordinances  and  rules  es- 
tablished for  the  safety  of  all,  on  the  as- 
sumption that  others  will  do  likewise;  and 
It  is  only  when  on  the  particular  occasion 
he  learns,  or  by  the  exercise  of  reasonable 
diligence  under  the  circumstances  he  might 
have  learned,  of  the  negligent  conduct  of 
others,  then  threatening,  that  he  is  required 
to  exercise  reasonable  care  to  avoid  injury." 
Pittsburgh,  etc.,  R.  Co.  v.  Martin,  157  Ind. 
223,  61  N.  E.  229.  His  knowledge  as  to  all 
these  conditions  and  others  which  might  be 
suggested  were  facts  for  the  jury  in  deter- 
mining the  issue  of  contributory  negligence, 
and  must  therefore  be  presumed  to  have  been 
considered  by  it  He  was  not  required  to 
anticipate  negligence  on  the  part  of  his  em- 
ployer either  In  the  operation  of  Its  trains 
or  in  the  furnishing  of  the  equipment  of  its 
cars.  Contributory  negligence  Is  a  question 
of  conduct  Davis  Coal  Co.  v.  Polland,  158 
Ind.  607,  62  N.  B.  492,  92  Am.  St  Rep.  819. 
The  conduct  of  men  must  be  measured  and 
determined  by  the  conditions  under  which 
they  act  The  jury  are  by  Constitution  and 
statute  intrusted  with  the  determination  of 
such  questions. 

These  considerations  lead  to  a  reversal  of 
the  judgment 

The  majority  of  the  court  are  of  the  opin- 
ion that  the  justice  of  the  cause  requires  a 
new  trial  While  I  do  not  agree  to  this  con- 
clusion the  matter  is  one  which  it  is  not 
necessary  to  discuss,  and  the  judgment  is 
therefore  reversed,  and  the  cause  remanded, 
with  directions  to  retry  the  same. 


(40  Ind.  App.  731) 

CLEVELAND.  C,  C.  ft  ST.  L.  RT.  CO.  v. 
HADLET.   (No.  6,056.)* 
(Appellate  Court  of  Indiana.  Nov.  1,  1907.) 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty; Pressley  O.  Colllver,  Judge. 

Action  by  Vivian  Hadley,  by  her  next 
friend,  Oscar  Hadley,  against  the  Cleveland, 
Cincinnati,  Chicago  &  St  Louis  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Case  transferred  to  Su- 
preme Court 

Jas.  L.  Clark,  Tarwln  C.  Grooms,  Ous.  A. 
Knight  and  L.  J.  Hackney,  for  appellant 
T.  a  Adams  and  8.  A.  Hays,  for  appellee. 

PER  CURIAM.  This  cause  being  sub- 
mitted for  determination  to  the  entire  court, 
and  four  judges  not  concurring  in  the  result 
the  case  Is  hereby  transferred  to  the  Supreme 
Court,  under  section  15  of  the  act  approved 
March  12,  1901.  Acts  1901,  p.  569,  c  247. 

HADLEY,  J.,  did  not  participate. 

82  N.E.— 65  1  Transferred  to  Supreme 

»  Rehearlnj?  denied,  84  N. 


(170  Ind.  204) 

CLEVELAND,  C,  C.  A  ST.  L.  RT.  CO.  v. 
HADLET.   (No.  21,142.) « 

(Supreme  Court  of  Indiana.  Dec  20,  1907.) 

1.  Carbibrs  —  Passengers'  Dutt  fob  Own 
Safety. 

A  passenger  is  required  to  exercise  only  or- 
dinary care  for  his  safety. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §  1348.] 

2.  Negligence  —  Contributory  —  Question 
for  Jury. 

In  a  personal  injury  action,  the  question 
of  contributory  negligence  Is  usually  for  the 
jury,  and  it  is  only  where  the  facts  are  undis- 
puted, and  but  one  reasonable  inference  can  be 
drawn  therefrom,  that  a  verdict  may  be  di- 
rected. 

[Ed.  Note.— For  cases  tn  point  see  Cent  Dig. 
vol.  87,  Negligence,  |§  291,  333-346.] 

8.  Carriers— Injuries  to  Passengers— Con- 
tributory Negligence  —  Question  fob 
Jury. 

In  an  action  against  a  carrier  for  injury  to 
a  passenger  caused  by  a  car  window  sash  falling, 
whether  she  was  guilty  of  contributory  negli- 
gence held,  under  the  evidence,  a  question  for 
the  jury. 

fEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §§  1346,  1402.] 

4.  Sauk— Instruction. 

In  an  action  against  a  carrier  for  injury  to 
a  passenger  caused  by  a  car  window  sash  falling, 
an  instruction  that,  if  she  raised  the  sash  for 
reasonable  cause  until  it  was  latched,  and  the 
sash  fell  and  injured  her.  because  of  a  defective 
lock,  the  carrier  was  liable,  was  not  objection- 
able as  binding  the  carrier  for  breaks  of  the 
most  recent  occurrence,  as  well  as  latent  defects, 
where  the  carrier  did  not  defend  on  such  ground, 
nor  offer  evidence  of  an  inspection  of  the  cat 
or  its  appliances  before  the  accident,  but  insisted 
upon  the  trial  that  the  window  catch  was  in 
good  condition. 

5.  Same—  Negligence— Prima  Facte  Case. 

Where  a  passenger  raised  a  window  sash 
with  due  care  until  it  was  latched,  and  it  fell 
•through  a  defective  condition  of  the  catch,  and 
injured  her,  the  case  is  within  the  -rule  that  a 
passenger  injured  without  his  fault  by  a  defec- 
tive appliance  of  the  carrier's  is  prima  facie  en- 
titled to  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  9,  Carriers,  §8  1283,  1290.] 

6.  Same— Instruction— Burden  of  Proof. 

An  instruction  that  the  happening  of  an  in- 
jury to  a  passenger  because  of  defective  appli- 
ances creates  a  prima  facie  case  of  negligence, 
"or,  in  other  words,  the  company  has  the  burden 
of  proving,  in  order  to  rebut  the  presumption  of 
negligence,  under  the  circumstances,  that  the  ac- 
cident could  not  have  been  avoided  by  exer- 
cising the  highest  degree  of  practical  care  and 
diligence."  was  not  objectionable  as  placing  thi 
burden  of  disproving  the  negligence  charged  by 
plaintiff  upon  the  carrier. 

[Ed.  Note.— For  cases  In  point  aee  Cent  Dig. 
vol.  9.  Carriers,  |  1334.] 

7.  Same— Burden  of  Proof. 

Where,  in  an  action  against  a  carrier  for 
injury  to  a  passenger  caused  by  a  car  window 
sash  falling,  plaintiff  made  out  a  prima  facie 
case,  the  carrier  had  the  burden  of  showing  all 
the  collateral  facts  necessary  to  explain  the 
cause  of  the  accident  and  of  showing  proper 
diligence  in  maintaining  the  car  and  appliances 
in  a  safe  condition. 

[Ed.  Note.— For  case*  in  point  see  Cent  Dig. 
vol.  9.  Carriers,  H  1288,  1290.] 

Court.  S3  N.  R.  J 025.   Rehearing  dented.  84  N.  R.  It, 

B.  18. 
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8.  Evidence  —  Personal  Injury  —  Admissi- 
bility. 

In  an  action  for  personal  injury  to  an  arm, 
it  was  proper  to  permit  plaintiffs  mother  to 
state  what  effect  medical  treatment  had  upon 
the  arm,  where  the  mother  had  witnessed  the 
treatment  and  observed  the  visible  effects:  the 
question  not  being  objectionable  as  calling  for  a 
conclusion. 

9.  Same— Opinion—  Elocutionary  Ability. 

In  a  personal  injury  action,  it  was  proper 
to  show  plaintiff's  elocutionary  ability  by  her 
father ;  he  being  prima  facie  qualified  to  give  an 
opinion  thereon. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  20,  Evidence,  §  219G.] 

10.  Same— Physical  Condition. 

In  a  personal  injury  action,  it  was  proper 
to  ask  plaintiff's  father  whether  her  injured 
arm  was  better  or  worse  than  it  was  six  months 
before,  where  he  had  testified  as  to  her  condition 
at  the  times  covered  by  the  question,  and  it  was 
important  to  determine  whether  the  injury  was 
permanent 

TEd.  Note. — For  cases  in  point,  see  Cent.  D'.g. 
vol.  20,  Evidence,  §§  2237-2241.] 

11.  Witnesses— Cross-Examination. 

The  extent  to  which  cross-examination  may 
be  carried  being  largely  within  the  trial  court's 
discretion,  in  a  personal  injury  action  against  a 
carrier,  it  was  not  manifestly  improper  to  per- 
mit the  carrier's  conductor  to  be  asked  on  cross- 
examination  what  salary  he  received,  since  any- 
thing tending  to  affect  his  credibility  might  be 
shown. 

TEd.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Witnesses,  §§  031-948.] 

12.  Appeal— Exception  to  Ruling— Neces- 
sity for  Reserving. 

A  ruling  admitting  evidence  cannot  be  re- 
viewed, where  no  exception  thereto  was  saved. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  §  1503.] 

13.  Same  —  Findings  —  Conclusiveness  — 
Misconduct  op  Counsel. 

Where  the  facts  as  to  misconduct  of  coun- 
sel alleged  as  a  ground  for  new  trial  are  within 
the  trial  judge's  personal  knowledge,  and  the 
evidence  is  conflicting,  his  determination  of  the 
issue  is  conclusive  on  appeal. 

14.  Same— Objection  Made  Too  Late. 

An  objection  to  the  propriety  of  counsel's 
argument  may  not  be  made  for  the  first  time 
after  verdict. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  5§  1424,  1500.] 

15.  Same. 

Where  no  charge  of  misconduct  of  the  pre- 
vailing party  was  made  in  the  motion  for  a  new 
trial,  misconduct  of  counsel  will  not  be  reviewed 
from  that  standpoint. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  2,  Appeal  and  Error,  it  1074- 1670.] 

16.  Damages— Personal  Injuries  —  Verdict 
Not  Excessive. 

$10,000  is  not  an  excessive  recovery,  where, 
when  injured,  plaintiff  was  20  years  old.  was 
strong,  healthy,  active,  skilled  in  household  work, 
fond  of  driving  and  athletics,  and  well  educated ; 
where  the  injury  was  on  the  elbow  joint,  affect- 
ing chiefly  the  ulnar  nerve,  and  was  very  pain- 
ful, necessitating  opiates,  and  was  still  painful 
at  the  trial,  resulting  in  a  numb  feeling  in  the 
arm  and  fingers;  where  the  muscles  of  the  arm 
became  and  remained  soft,  flabby,  and  shrunken 
in  size,  and  the  power  to  srip  and  hold  anything 
in  the  left  hand  is  lost,  so  that  she  cannot  make 
her  own  toilet,  cannot  help  at  housework,  or 
play  the  piano,  and  was  compelled  to  abandon 
elocutionary  and  Delsartian  exercises:  where 
she  was  nervous,  and  often  sleepless,  having 
little  appetite,  and  was  somewhat  reduced  in 
flesh;  where  a  year's  medical  treatment  had  no 


perceptible  effect,  and  her  condition  was  rather 
worse  than  better;  and  where  the  outlook  for 
her  recovery  was  unfavorable. 

fEd.  Note. — For  cases  in  point,  see  Cent.  Dig- 
vol.  15,  Damages,  §|  372,  373,  379.] 

17.  Appeal— Review— Excessive  Damages. 
The  Supreme  Court  will  not  disturb  a  rul- 
ing refusing  a  new  trial  on  the  ground  of  ex- 
cessive damages,  unless  at  first  blush  the  dam- 
ages appear  to  be  outrageous  and  excessive,  or 
it  appears  that  some  improper  element  was  con- 
sidered by  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent,  Dig. 
vol.  3,  Appeal  and  Error,  |  3873.] 

18.  Same. 

The  determination  of  the  extent  of  a  per- 
sonal injury  complained  of,  and  the  proper  com- 
pensation, is  peculiarly  within  the  province  of 
the  trial  jury,  and  not  subject  to  review  when 
its  judgment  has  been  fairly  obtained  and  has 
been  confirmed  by  the  presiding  judge,  in  the  ab- 
sence of  clear  abuse. 

[Ed.  Note. — For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  $f  3944-3947.] 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty; P.  O.  Colliver,  Judge. 

Personal  Injury  action  by  Vivian  Hadley. 
by  next  friend,  against  the  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

James  L.  Clark,  F.  C.  Grooms,  G.  A. 
Knight,  and  L.  J.  Hackney,  for  appellant. 
T.  A.  Adams  and  S.  A.  Hays,  for  appellee. 

MONTGOMERY,  J.  Appellee,  suing  by 
next  friend,  recovered  judgment  for  a  per- 
sonal injury  received  while  a  passenger  on 
appellant's  train,  from  the  falling  of  a  win- 
dow sash  upon  her  arm. 

The  only  error  assigned  Is  the  overruling 
of  appellant's  motion  for  a  new  trial.  The 
motion  for  a  new-  trial  alleged  that  the  ver- 
dict was  not  sustained  by  sufficient  evidence, 
and  was  contrary  to  law,  and  the  damages 
excessive;  that  the  court  erred  In  refusing 
to  give,  and  in  giving,  certain  instructions; 
and  that  other  specified  errors  of  law  oc- 
curred upon  the  trial,  which  will  be  set  out 
and  considered  in  this  opinion. 

The  first  sentence  of  the  eighth  instruction 
tendered  by  appellant,  and  refused,  was  as 
follows:  "A  common  carrier  of  passengers 
must  exercise  the  highest  degree  of  care  in 
providing  safe  appliances  and  cars  for  the 
transportation  of  its  passengers,  and  pas- 
sengers upon  the  cars  or  carriages  of  a  com- 
mon carrier  must  also  exercise  an  equally 
high  degree  of  care  to  protect  themselves 
from  Injury."  The  latter  clause  of  this  state- 
ment was  manifestly  incorrect  since  a  pas- 
senger is  only  required  to  exercise  ordinary 
care  for  his  safety.  4  Elliott  on  Railroads. 
5  1642;  Jeffersouville,  etc.,  R,  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Keokuk,  etc,  Packet  Co. 
v.  True,  88  III.  608;  Waterbury  v.  Chicago, 
etc.,  R.  Co.,  104  Iowa,  32,  73  N.  W.  341 ;  Mis- 
souri, etc.,  Ry.  Co.  v.  Miller,  8  Tex.  Civ.  App. 
241,  27  S.  W.  905;  Conroy  v.  Chicago,  etc. 
Ry.  Co.,  96  Wis.  243,  70  N.  W.  486,  38  L.  R. 
A.  419. 
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Appellant  requested  the  court  to  charge  the 
jury,  by  its  ninth  instruction,  that  if  appel- 
lee, while  in  a  rapidly  moving  car,  raised  the 
window,  protruded  her  arm,  and  while  in  the 
act  of  wtihdrawing  the  same  the  window  fell, 
inflicting  the  injury  complained  of,  she  was 
guilty  of  contributory  negligence,  and  could 
not  recover.  The  question  of  contributory 
negligence  is  usually  to  be  determined  by  the 
jury,  and  it  is  only  in  a  case  where  the  facts 
are  undisputed,  and  but  one  reasonable  in- 
ference can  be  drawn  therefrom,  that  the 
court  may  venture  to  direct  a  verdict  It  Is 
very  clear,  upon  the  facts  assumed  in  this 
instruction,  that  the  court  was  not  warranted 
In  saying,  as  a  matter  of  law,  that  appellee 
was  guilty  of  contributory  negligence.  Schnei- 
der v.  New  Orleans,  etc.,  R.  Co.  (C.  C.)  54 
Fed.  466;  New  Orleans,  etc.,  R.  Co.  v.  Schnei- 
der, 60  Fed.  210,  8  C.  C.  A.  571;  Farlow  v. 
Kelley,  108  U.  S.  288,  2  Sup.  Ct  555,  27  L. 
Ed.  726 ;  Moakler  v.  Williamette,  etc.,  Co.,  18 
Or.  189,  22  Pac.  948,  6  L.  R.  A.  656,  17  Am. 
St  Rep.  717;  Summers  v.  Crescent  City  R. 
R.  Co.,  34  La.  Ann.  139,  44  Am.  Rep.  419; 
Miller  v.  St.  Louis,  etc.,  R.  Co.,  5  Mo.  App. 
471. 

The  third  instruction  given  at  the  request 
of  appellee  advised  the  jury  that,  if  appel- 
lee was  a  passenger  on  appellant's  car,  and, 
for  the  purpose  of  throwing  out  fruit  parings 
or  other  reasonable  cause,  raised  the  window 
until  the  same  was  locked  or  caught,  and 
such  window,  on  account  of  the  broken, 
weak,  or  defective  lock  or  catch  thereon,  fell 
and  injured  appellee's  arm,  without  fault  or 
negligence  on  her  part,  appellant  would  be 
liable.  The  objection  Is  that  this  instruction 
binds  appellant  for  breaks  of  the  most  recent 
occurrence,  as  well  as  latent  defects.  The 
instruction  was  not  given  as  an  abstract  prop- 
osition of  law,  but  as  an  application  of  a  le- 
gal principle  to  the  concrete  case  before  the 
court  Appellant  did  not  found  Its  defense 
upon  the  ground  of  this  objection,  or  offer 
any  evidence  of  an  Inspection  of  the  car  or 
its  appliances  previous  to  the  accident,  but 
insisted  upon  the  trial  that  the  window  catch 
or  lock  was  suitable  and  proper  and  In  good 
condition.  If  the  window  catch  or  lock  was 
in  fact  broken,  weak,  or  defective,  and  for 
that  reason  the  window  fell,  then,  under  the 
evidence,  appellant  had  made  no  effort  to 
discover  or  repair  such  defect,  and  a  prima 
facie  case  was  established  entitling  appel- 
lee to  recover.  Breen  v.  New  York  C.  &  H. 
R.  R.  Co.,  109  N.  Y.  297,  16  N.  E.  60,  4  Am. 
St  Rep.  450;  Holbrook  v.  Utlca,  etc.,  R.  Co., 
12  N.  Y.  236;  Winters  v.  Hannibal,  etc.,  R. 
Co.,  39  Mo.  470. 

The  fourth  Instruction  given  of  which  com- 
plaint is  made  is  In  principle  the  same  as 
the  third,  and  no  error  was  committed  in  giv- 
ing the  same. 

The  eighth  Instruction,  given  at  the  re- 
quest of  appellee,  declared  the  law  to  be 
that,  if  an  injury  is  suffered  by  a  passenger 
on  account  of  the  weak,  broken,  or  defective 


condition  of  the  car  in  which  such  passenger 
is  riding,  or  any  of  the  equipments  and  ap- 
pliances connected  therewith,  the  mere  hap- 
pening of  such  accident  and  injury  is  prima 
facie  evidence  of  the  negligence  of  the  com- 
pany owning,  controlling,  and  using  such  car, 
and  it  will  be  Incumbent  upon  the  company 
to  produce  evidence  which  will  excuse  the 
prima  facie  failure  of  duty  ou  its  part.  This 
instruction  literally  embodies  the  language  of 
this  court  In  the  case  of  Terre  Haute,  etc., 
R.  Co.  v.  Sheeks,  155  Ind.  74,  95,  56  N.  E. 
434,  and  the  legal  principle  declared  is  sup- 
ported by  numerous  decisions  of  this  state, 
and  is  in  accord  with  the  conclusions  of  all 
approved  authorities.  Appellant's  learned 
counsel  insist  however,  that  the  doctrine  res 
ipsa  loquitur  does  not  apply  where  there  was 
any  action  on  the  part  of  the  passenger, 
which  might  have  contributed  to  produce  the 
Injury.  It  must  be  conceded  that  a  well- 
recognized  exception,  substantially  as  stated, 
exists  to  the  general  rule.  In  the  case  of 
Pennsylvania  Co.  v.  Marion,  104  Ind.  239, 
3  N.  E.  874,  this  court  held  that  a  passenger 
who  voluntarily  left  his  seat  and  alighted  up- 
on the  station  platform  while  the  train  was 
in  motion,  and  in  so  doing  sustained  injury, 
was  not  in  a  position  to  claim  the  benefit  of 
a  presumption  that  the  carrier  was  guilty  of 
negligence.  The  Appellate  Court  upon  simi- 
lar facts,  has  announced  the  same  holding. 
Dresslar  v.  Citizens'  St  Ry.  Co.,  19  Ind.  App. 
383,  47  N.  E.  651;  Pittsburg,  etc.,  R.  Co.  v. 
Aldrldge,  27  Ind  App.  498,  61  N.  E.  741.  A 
mere  statement  of  the  circumstances  attend- 
ing the  accident  clearly  and  broadly  distin- 
guishes those  cases  from  the  one  at  bar.  In 
the  cases  cited,  the  controversy  was  as  to 
what  was  the  negligent  act  proximately  caus- 
ing the  injury,  and  no  claim  of  defective  cars, 
equipment,  or  appliances  was  fairly  or  prop- 
erly presented;  while  In  this  case  the  real 
dispute  Is,  not  whether  appellee  was  guilty  of 
contributory  negligence,  but  whether  the  win- 
dow catch  was  In  fact  weak,  broken,  or  defec- 
tive. There  coulti  be  no  question  of  appel- 
lee's right  to  hoist  the  window  without  any 
imputation  of  negligence,  and  the  fact  is 
shown,  without  conflict,  In  the  evidence,  that 
she  raised  the  sash  with  due  care,  to  the  full 
height,  and  until  It  was  latched.  It  does  not 
therefore  appear  from  a  mere  recital  of  the 
Incident,  or  upon  the  whole  case,  that  the 
question  of  appellee's  contributory  negligence 
was  so  Involved  as  to  take  this  case  out  of 
the  general  rule  that  a  passenger  Injured 
without  his  fault,  by  a  defective  appliance  of 
the  carrier's,  has  a  prima  facie  right  of  re- 
covery. Our  conclusion  is  that  the  Instruc- 
tion was  applicable  to  the  case  made  out  by 
the  evidence,  and  was  in  form  and  substance 
proper. 

This  instruction  states  the  general  proposi- 
tion that  the  happening  of  an  injury  to  a 
passenger  because  of  defective  appliances 
creates  a  prima  facie  case  of  failure  In  the 
performance  of  duty  on  the  part  of  the  car- 
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rier,  as  shown  above,  and  concludes  as  fol- 
lows: "Or,  In  other  words,  the  company  has 
the  burden  of  proving,  in  order  to  rebut  the 
presumption  of  negligence,  under  the  circum- 
stances, that  the  accident  could  not  have 
been  avoided  by  the  exercise  of  the  highest 
degree  of  practical  care  and  diligence."  Ob- 
jection Is  made  to  the  use  of  the  word  "bur- 
den" in  this  connection,  and  it  Is  correctly 
argued  that  appellant,  under  the  answer  of 
general  denial,  did  not  at  any  stage  of  the 
trial  have  the  burden  of  disproving  the  neg- 
ligence charged  by  appellee  In  the  complaint. 
It  Is  clear  upon  principle  that  appellee,  hav- 
ing alleged  actionable  negligence,  must  assume 
and  bear  throughout  the  proceeding  the  bur- 
den of  establishing  the  charge  preferred.  In 
this  action  she  made  a  prima  facie  case  by 
the  aid  of  the  legal  presumption  arising  from 
the  doctrine  res  ipsa  loquitur.  In  finally  de- 
termining the  issue  as  to  appellant's  negli- 
gence, the  jury  must  weigh  presumptions, 
testimony,  and  proofs  of  every  character  In 
the  light  of  the  principle  that  the  burden 
of  proof  was  upon  appellee,  and  if,  on  the 
whole,  the  scale  did  not  preponderate  In  fa- 
vor of  the  presumption  and  against  all  coun- 
tervailing evidence,  appellee  must  fall.  Pitts- 
burgh, etc.,  R.  Co.  v.  HIggs,  165  Ind.  694, 
708,  76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081 ; 
Terre  Haute,  etc.,  R.  Co.  v.  Sheeks,  155  Ind. 
74,  94,  56  N.  E.  434;  Cleveland,  etc.,  R.  Co. 
v.  Newell,  104  Ind.  264,  274,  3  N.  E.  836,  54 
Am.  Rep.  312;  Kay  v.  Metropolitan  St  Ry. 
Co.,  163  N.  Y.  447,  57  N.  E.  751.  Reading  the 
Instruction  under  consideration  as  an  entirety, 
it  Is  plain  that  the  word  "burden"  was  used 
in  this  instance  in  the  sense  of  duty,  or  ob- 
ligation, and,  when  so  read,  the  instruction 
is  not  subject  to  criticism.  We  are  not  to 
be  understood  as  condemning  this  part  of  the 
instruction,  In  any  event.  It  is  the  law,  as 
already  stated,  that  when  appellee  showed 
that  she  was  Injured,  without  her  fault,  from 
a  defective  appliance  of  the  car  in  which 
she  was  being  transported,  as  a  passenger,  a 
presumption  of  negligence  arose  against  ap- 
pellant, and  remained  for  her  benefit  until 
negatived  and  overthrown  by  proof  of  other 
facts.  In  addition  to  disputing  the  evidence 
which  appellee  offered,  appellant  might  re- 
lieve Itself  of  this  presumption  of  negligence 
by  producing  evidence  of  collateral  facts  ex- 
plaining the  immediate  cause  of  the  accident, 
and  showing  that  in  the  conduct  of  its  busi- 
ness it  had  used  the  highest  practical  skill, 
prudence,  and  circumspection;  but,  notwith- 
standing, the  cause  of  the  accident  was  such 
that  it  was  not,  and  could  not,  reasonably 
have  been  discovered  and  obviated.  A  prima 
facie  case  having  been  made  out  by  the  aid 
of  the  legal  presumption  of  negligence,  ap- 
pellant had  the  burden  of  establishing  the 
existence  of  all  the  separate  collateral  facts, 
which  might  be  necessary  to  explain  the  cause 
of  the  accident  and  to  demonstrate  the  use 
of  proper  diligence  and  care  In  the  mainte- 
nance of  its  cars  and  appliances  in  a  condi- 


tion of  safety.  Cleveland,  etc.,  R.  Co.  v. 
Newell,  104  Ind.  264,  273,  3  N.  E.  836,  54  Am. 
Rep.  312 ;  Thompson,  Carriers,  p.  210,  21L 

The  tenth  Instruction  given  related  to  the 
consideration  to  be  given  to  the  opinions  of 
expert  witnesses,  and  was  clothed  in  the  lan- 
guage of  instructions  considered  and  approved 
in  the  following  cases:  Guetlg  v.  State,  66 
Ind.  94,  32  Am.  Rep.  99;  Goodwin  v.  State, 
96  Ind.  550.  There  was  evidence  making  such 
instruction  appropriate,  and  no  error  was  com- 
mitted in  giving  the  same. 

Emma  Hadley,  appellee's  mother,  was  ask- 
ed: "What  effect  the  treatment  had  upon  her 
arm,  If  any?"  Appellant  objected,  upon  the 
ground  that  the  question  called  for  a  con- 
clusion, and  n*ot  for  facts.  This  objection 
was  clearly  untenable,  and  the  witness  was 
rightly  permitted  to  answer  the  question. 
She  had  witnessed  the  treatment  and  observ- 
ed the  visible  effects,  If  any  resulted,  and 
might  properly  state  to  the  jury  such  facts  as 
were  within  her  knowledge.  Stamets  v.  Mit- 
chenor,  165  Ind.  672,  677,  75  N.  E.  579;  Boyle 
v.  State,  105  Ind.  469,  5  N.  E.  203,  55  Am. 
Rep.  218. 

Appellant  objected  to  the  following  question 
propounded  to  appellee's  father:  "What  was 
her  ability  In  the  line  of  teaching  in  the  pro- 
fession of  elocution  or  giving  elocutionary 
entertainments?"  It  is  urged  that  this  ques- 
tion calls  for  an  opinion,  where  an  opinion 
Is  not  competent  evidence,  and  that  the  wit- 
ness was  not  shown  to  be  qualified  to  express 
such  an  opinion.  The  ability  of  a  neophyte 
or  of  a  professor  in  elocutionary  work  may  be 
shown  by  the  opinions  of  those  qualified  to 
testify,  and  the  father  is  prima  facie  quali- 
fied to  pass  an  opinion  upon  the  elocutionary 
ability  of  his  own  daughter.  The  Jury  are 
the  ultimate  judges  of  the  weight  to  be  given 
such  evidence,  and  will  take  into  account 
the  primary  facts  upon  which  the  opinion  is 
based,  as  well  as  the  relationship  of  the 
parties. 

The  last  witness  was  permitted  to  answer 
the  following  question,  "Tell  the  jury  wheth- 
er the  condition  of  your  daughter's  arm  is 
better  or  worse  at  this  time  than  It  was  six 
months  ago."  This  witness  had  testified  to 
the  condition  of  appellee  at  the  times  covered 
by  the  question.  The  Important  fact  to  be  de- 
termined was  whether  the  injury  was  perma- 
nent or  curable,  and  It  was  not  error  to  allow 
him  to  answer  this  question.  Swygart  v. 
Wlllard  et  al.,  166  Ind.  25.  76  N.  E.  755; 
Louisville,  etc.,  Ry.  Co.  v.  Wood,  113  Ind. 
544.  553,  14  N.  E.  572,  16  N.  E.  197 ;  Cleve- 
land, etc.,  Ry.  Co.  v.  Gray,  148  Ind.  266,  277, 
46  N.  E.  675 ;  Carthage,  etc.,  Co.  v.  Andrews, 
102  Ind.  138,  1  N.  E.  364,  52  Am.  Rep.  653; 
Louisville,  etc,  Ry.  Co.  v.  Holsapple,  12  Ind. 
App.  301,  38  N.  E.  1107. 

Appellant  complains  because  appellee  was 
permitted,  on  cross-examination,  to  Inquire 
as  to  the  amount  of  monthly  salary  received 
by  appellant's  conductor.  Anything  tending 
to  affect  the  credibility  of  a  witness  may  be 
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shown,  and  this  Inquiry  cannot  be  said  to 
be  so  remote  or  irrelevant  as  to  be  manifestly 
improper.  The  extent  to  which  cross-exam- 
i nation  may  be  carried  is  largely  in  the  dis- 
cretion of  the  trial  court,  and  must  be  de- 
termined by  the  relation  and  apparent  char- 
acter and  bearing  of  the  witness  under  ex- 
amination, and  the  circumstances  attending 
the  particular  case  on  trial.  We  are  unable 
to  say  that  the  discretion  of  the  court  was 
abused  in  this  instance.  Swygart  v.  Willard, 
166  Ind.  25,  32,  76  N.  E.  755 ;  Shields  v.  State, 
149  Ind.  395,  402,  49  N.  E.  351 ;  McDonald  v. 
McDonald,  142  Ind.  55,  72,  41  N.  E.  336 ;  Penn- 
sylvania Company  v.  Newmeyer,  129  Ind.  401, 
405,  29  N.  E.  860;  White  Sewing  Machine 
Co.  v.  Gordon,  124  Ind.  495,  496,  24  N.  E. 
1053,  19  Am.  St  Rep.  109;  Hinchcliffe  v. 
Koontz,  121  Ind.  422,  425,  23  N.  E.  271,  16 
Am.  St  Rep.  403 ;  Bessette  v.  State,  101  Ind. 
85,  88;  Wachstetter  v.  State,  99  Ind.  290,  295, 
50  Am.  Rep.  94 ;  Ledford  v.  Ledford,  95  Ind. 
283,  285. 

The  court  permitted  appellant's  car  Inspec- 
tor to  state,  over  objection,  that  if  he  pushed 
the  window  up,  and  it  remained,  he  would 
be  satisfied  that  the  stop  had  caught;  but 
no  exception  was  saved  to  the  ruling,  and 
hence  no  question  is  presented  for  our  deci- 
sion. Adama  v.  Board,  etc,  164  Ind.  108,  72 
N.  E.  1029. 

It  is  alleged,  in  the  motion  for  a  new  trial 
that  the  court  erred  in  permitting  counsel  for 
appellee,  in  argument  to  the  jury,  to  make 
certain  specified  statements,  and  this  ground 
of  the  motion  is  supported  by  the  affidavits 
of  appellant's  counsel.  Counter  affidavits 
were  filed  reciting  the  language  used.  It 
must  also  be  remembered  that  the  facts  were 
within  the  personal  knowledge  of  the  trial 
judge,  and,  having  determined  the  issue  re- 
specting the  real  occurrence  upon  conflicting 
evidence,  we  cannot  disturb  his  conclusion. 
Pittsburgh,  etc,  Ry.  Co.  v.  Collins  (Ind.) 
80  N.  E.  415.  Conceding  that,  in  the  most 
favorable  view,  the  language  used  was  im- 
proper, it  appears,  further,  that  appellant's 
counsel  were  personally  present,  and  at  the 
time  made  no  objection  to  the  same.  The 
rule  is  firmly  established  that  a  party  feel- 
ing aggrieved  by  any  incident  in  the  progress 
of  a  trial  must  make  his  objection  known  at 
the  earliest  opportunity,  so  that  the  error, 
if  any,  may  be  promptly  cured.  Silence, 
when  there  is  an  opportunity  to  speak,  oper- 
ates as  a  waiver  of  objections  to  irregular- 
ities and  abuses,  which,  if  seasonably  made 
and  presented,  might  be  regarded  as  pre- 
judicial. This  alleged  error  Is  effectually 
disposed  of  by  the  holding  in  Southern  In- 
diana Ry.  Co.  v.  Fine,  163  Ind.  617,  623,  72 
N.  E.  589,  where  It  is  said  that,  in  such  cir- 
cumstances as  here  shown,  a  duty  devolved 
upon  appellant's  counsel  to  bring  the  matter 
directly  to  the  attention  of  the  court  to 
state  the  ground  of  objection  specifically,  if 
reasonably  required,  and.  if  the  wrong  be 
not  incurable,  to  request  the  court  to  admon- 
ish the  Juiy  to  disregard  the  objectionable 


language.  If,  then,  the  court  refuse  to  sus- 
tain a  proper  motion  respecting  such  im- 
proper argument  an  exception  must  be  re- 
served to  the  action  or  nonaction  of  the  court 
A  failure  of  the  court  to  admonish  the  Jury 
at  the  time  was,  under  the  facts  shown,  as 
much  the  fault  of  appellant's  counsel  as  of 
the  court,  and  an  objection  made  for  the  first 
time  after  verdict  cannot  avail  appellant 
Morrison  et  al.  v.  State,  76  Ind.  335,  338; 
Henning  v.  State,  106  Ind.  386,  393,  6  N.  E. 
803,  55  Am.  Rep.  756;  Coleman  v.  State,  111 
Ind.  563,  567,  13  N.  E.  100;  Grubb  v.  State, 
117  Ind.  277,  283,  20  N.  E.  257,  725;  Staser 
et  al.  v.  Hogan,  120  Ind.  207,  222,  21  N.  E. 
911,  22  N.  E.  990;  White  v.  Gregory,  126 
Ind.  95,  98,  25  N.  E.  806;  Drew  v.  State,  124 
Ind.  9,  12,  23  N.  E.  1098;  Reed  v.  State,  141 
Ind.  116,  119,  40  N.  E.  525;  Lingquist  v. 
State,  153  Ind.  542,  545,  55  N.  E.  426;  Cop- 
penhaver  v.  State,  160  Ind.  540,  548,  67  N. 
E.  453. 

No  charge  of  misconduct  of  the  prevail- 
ing party  was  made  in  the  motion  for  a  new 
trial,  and  we  are  not  called  upon  to  view 
the  matter  from  that  standpoint  Choen  v. 
State,  85  Ind.  209,  213. 

The  Jury  awarded  appellee  $10,000  dam- 
ages, and  this  is  claimed  to  be  excessive. 
Appellee  was  20  years  of  age  at  the  time  of 
the  accident,  strong,  healthy,  and  active, 
skilled  In  household  work,  fond  of  driving 
and  athletic  games,  well  educated,  competent 
to  perform  upon  the  piano,  and  specially 
trained  in  elocution  and  qualified  to  teach 
and  give  elocutionary  and  Delsarte  entertain- 
ments, and  had  Just  commenced  teaching  a 
small  class  in  elocution.  The  injury  was  up- 
on the  elbow  Joint  affecting  chiefly  the  ulnar 
nerve,  it  was  extremely  painful,  necessitat- 
ing the  use  of  opiates  to  produce  sleep,  and 
was  still  painful  at  the  time  of  the  trial. 
The  injury  resulted  in  a  sleepy,  numb,  feel- 
ing in  the  arm,  little  and  ring  fingers, 
which  still  remains.  The  muscles  of  the 
arm  became  and  remained  soft,  flabby,  and 
shrunken  in  size,  and  the  power  to  grip  and 
hold  anything  securely  in  the  left  hand  was 
lost,  so  that  appellee  cannot  comb  her  hair 
or  make  her  own  toilet.  Appellee  cannot 
help  at  housework,  or  play  the  piano,  and 
was  compelled  to  abandon  elocutionary  and 
Delsartlan  exercises.  She  Is  nervous,  often 
sleepless,  has  little  appetite,  and  is  somewhat 
reduced  in  flesh.  The  accident  occurred  on 
September  24,  1904,  and  the  trial  was  held 
September  22,  1905.  The  medical  treatment 
of  the  injury  had  no  perceptible  effect,  and 
there  was  no  Improvement,  but  conditions 
were  rather  worse  than  better,  and  physi- 
cians could  not  foretell  or  promise  when,  if 
ever,  recovery  would  occur,  but  regarded  the 
outlook  as  unfavorable  The  general  prin- 
ciple is  well  established  that  this  court  will 
not  reverse  the  judgment  of  the  court  be- 
low in  refusing  to  grant  a  new  trial  on  the 
ground  of  excessive  damages,  unless,  at  first 
blush,  the  damages  assessed  appear  to  be 
outrageous  and  excessive,  or  It  is  apparent 
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that  some  improper  element  was  taken  into 
account  by  the  Jury  In  determining  the 
amount  City  of  Michigan  City  v.  Phillips, 
163  Ind.  449,  71  N.  E.  205;  Indianapolis  St. 
Ry.  Co.  v.  Schmidt,  163  Ind.  300,  71  N.  E. 
201;  Illinois,  etc.,  Ry.  Co.  v.  Cheek,  152  Ind. 
663,  53  N.  E.  641;  Ohio,  etc.,  Ry.  Co.  v.  Judy, 
120  Ind.  398,  22  N.  E.  252;  Louisville,  etc., 
Ry.  Co.  v.  Miller,  141  Ind.  533,  37  N.  E.  343; 
Evansville,  etc.,  R.  Co.  v.  Talbot,  131  Ind. 
221,  29  N.  E.  1134;  Carthage  Turnpike  Co.  v. 
Andrews,  102  Ind.  138,  1  N.  E.  364,  52  Am. 
Rep.  653;  Farman  v.  Lauman,  73  Ind.  568; 
Town  of  Westerville  v.  Freeman,  66  Ind.  255; 
Yater  v.  Mullen,  23  Ind.  562;  Picquet  v.  Mc- 
Kay, 2  Blackf.  465.  The  determination  of 
the  extent  of  the  injury  complained  of,  and 
the  proper  compensation  therefor,  was  pecul- 
iarly within  the  province  and  power  of  the 
trial  jury,  and  when  its  judgment  has  been 
fairly  obtained,  and,  in  the  light  of  all  the 
Incidents  of  the  trial,  confirmed  by  the  pre- 
siding judge,  an  abuse  of  this  right  and 
power  must  be  clearly  manifest  to  warrant 
an  appellate  court  in  disturbing  the  judg- 
ment on  the  ground  of  excessive  damages. 
Hudelson  v.  Hudelson,  164  Ind.  694,  74  N. 
E.  504;  Creamery,  etc.,  Co.  v.  Hotsenplller, 
159  Ind.  99,  64  N.  E.  600;  Mead  v.  Burk,  156 
Ind.  577,  60  N.  E.  338;  Lee  v.  State,  156  Ind. 
541,  60  N.  B.  299.  A  more  grievous  mis- 
fortune could  scarcely  be  presented  than  an 
accident  to  a  cultured  young  woman,  in  per- 
fect health,  and  of  joyous  and  hopeful  dis- 
position, just  entering  upon  an  independent 
career  of  usefulness  and  honor,  by  which 
she  is  in  a  moment  deprived  of  the  use  of 
her  attainments  for  profit  or  pleasure, 
her  ambition  is  destroyed,  her  disposition 
changed,  her  countenance  rendered  haggard, 
and  her  temperament  nervous  and  irretable, 
and  she  Is  left  a  dependent  invalid  to  bear 
a  burden  of  pain  by  night  and  by  day,  with 
no  assurance  of  cessation,  except  by  death. 
It  Is  clear  that  we  are  without  warrant  for 
disturbing  the  judgment  on  the  ground  of 
excessive  damages.  Pittsburgh, 'etc.,  Ry.  Co. 
v.  Simons  (Ind.  App.)  76  N.  E.  884;  Cleve- 
land, etc.,  R.  Co.  v.  Miller,  165  Ind.  381,  74 
N.  E.  509;  Louisville,  etc.,  R.  Co.  v.  Miller. 
141  Ind.  533,  37  N.  E.  343;  Carthage  Turn- 
pike Co.  v.  Andrews,  102  Ind.  138,  1  N.  E. 
364,  52  Am.  Rep.  653;  City  of  Michigan  City 
v.  Phillips,  163  Ind.  449,  71  N.  E.  205. 

There  was  abundant  evidence  from  which 
the  jury  might  find  that  the  window  fell  on 
account  of  an  Insufllclent  and  defective  catch, 
as  alleged,  and  no  evidence  that  appellant 
had  made  any  effort  prior  to  the  accident  to 
discover  or  repair  such  defect.  The  verdict 
was  sustained  by  sufficient  evidence,  and  was 
not  contrary  to  law,  and  no  error  was  com- 
mitted in  overruling  appellant's  motion  for  a 
new  trial. 

The  judgment  is  affirmed. 

HADLEY,  J.,  did  not  participate  in  this 
decision. 


(Mt  Ind.  448) 

INDIANAPOLIS  UNION  RY.  CO.  et  tL  t. 

WADDINGTON.   (No.  21.108.) 
(Supreme  Court  of  Indiana.    Dec  11,  1907.) 

1.  Statutes  —  Constbuction  —  Repealing 
Clause. 

A  repealing  clause  is  subject  to  construc- 
tion, the  same  as  any  other  provision  of  stat- 
ute, and  even  an  express  declaration  of  a  repeal 
will  not  be  given  that  effect  when  it  is  apparent 
that  the  Legislature  did  not  so  intend. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  313.] 

2.  Courts— Supreme  Coubt— Appellate  Ju- 
risdiction—Statutory  Provisions  —  Cos- 

STRUCTION. 

Act  March  9,  1907  (Acts  1907,  p.  237.  c 
148),  i  1,  relates  to  cases  which  may  be  appeal- 
ed directly  to  the  Supreme  Court,  clause  14  giv- 
ing the  court  jurisdiction  in  cases  "wherein  the 
amount  of  money  in  controversy,  exclusive  of 
interest  and  costs  on  the  judgment  of  the  trial 
court,  exceeds  $6,000."  Section  2  provides  that 
the  clerk  shall,  on  .  the  taking  effect  of  the  act, 
docket  in  the  Supreme  Court  all  cases  pending 
in  the  Appellate  Court,  not  ready  for  distribu- 
tion, the  jurisdiction  of  which  is  by  said  act 
conferred  on  the  Supreme  Court.  Then  follows 
the  proviso  that  "all  cases  other  than  those 
herein  mentioned  shall  remain  in  the  Appellate 
Court  and  be  heard  and*  finally  determined  by 
said  Appellate  Court  as  though  this  act  had 
not  passed."  Held,  that  the  act  should  not  be 
construed  as  absolutely  repealing  Act  1901. 
8  10.  subd.  3.  so  as  to  deprive  the  Supreme 
Court  of  jurisdiction  of  an  appeal  from  the  Ap- 
pellate Court  pending  at  the  time  of  the  pas- 
sage of  the  act  of  1907. 

3.  Street  Railroads— Collisions  with  Ve- 
hicles—Negligence  of  Servants— Plead- 
ing. 

In  an  action  against  a  street  railway  com- 
pany for  wrongful  death  through  a  collision  be- 
tween the  locomotive  on  which  decedent  was  rid- 
ing and  defendant's  street  car,  a  paragraph  of 
the  complaint  directly  charging  defendant  with 
negligence,  and  charging  that  decedent  met  hit 
death  by  reason  of  the  negligence  of  defendant 
as  therein  allegpd.  was  sufficient,  though  it  did 
not  allege  that  defendant's  servants  were  at  the 
time  in  the  line  of  their  duty. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §  224.] 

4.  Same  —  Proximate  Cause  or  Injubt  — 
Pleading. 

In  an  action  for  wrongful  death,  the  com- 
plaint alleged  that  while  one  of  defendant  rail- 
road company's  locomotives,  on  which  decedent, 
an  employe*,  was  riding  westerly,  was  approach- 
ing a  street  crossing,  defendant  street  railway 
company,  whose  tracks  crossed  the  railroad 
tracks,  negligently  ran  its  car  upon  the  cross- 
ing without  Bending  its  conductor  ahead  as  re- 
quired by  a  city  ordinance  to  ascertain  whether 
locomotives  or  cars  were  approaching ;  that  a 
collision  ensued,  and,  to  escape  injury,  decedent 
jumped  from  the  locomotive;  that  at  the  same 
time  another  of  defendant  railroad  company's 
locomotives,  which  was  running  easterly  on  a 
parallel  track  at  a  Rpeed  in  violation  of  a  city 
ordinance,  struck  the  street  car,  and  decedent 
was  killed.  Held,  that  these  averments  did  not 
show  that  the  first  collision  was  a  remote,  rath- 
er than  a  proximate,  cause  of  the  injury,  in  view 
of  a  direct  averment  of  negligence  of  the  street 
railway  company  as  the  cause  of  the  accident 

5.  Same— Pleading — City  Ordinance. 

In  an  action  for  wrongful  death  of  an  em- 
ploye- of  defendant  railroad  company,  an  aver- 
ment that  its  locomotive  was  being  run  at  the 
time  at  an  unlawful  speed,  in  violation  of  a 
city  ordinance  "which  is  and  was  at  the  time 
of  the  injury  as  follows"  (setting  it  out).  sum- 
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ciently  alleged  that  the  ordinance  was  in  force  at 
the  time  of  the  injury. 

9.  Municipal  Corporations— Ordinances  — 
Repeal— Statutory  Provisions. 

Act  March  6,  1891  (Acta  1891,  p.  137,  c. 
97),  governing  cities  of  more  than  100,000  in- 
habitants, gave  the  right  to  regulate  the  speed 
of  cars  ani  locomotives,  and  also  to  secure  the 
safety  of  citizens  and  others  in  the  running  of 
trains  through  the  city,  and  provided  (Burns' 
Ann.  St.  1901,  8  3772)  that  all  ordinances,  etc., 
not  inconsistent  with  the  act  should  remain  in 
force  until  repealed  by  the  common  council,  etc. 
Held,  that  the  act  did  not  repeal  an  ordinance 

Sassed  in  1866,  under  authority  of  Acts  Sp. 
ess.  1865,  p.  3,  c.  1,  limiting  the  speed  of  loco- 
motives and  cars. 

7.  Master  and  Servant— Injury  to  Servant 
— a68sumpti0n  of  rlsk— negligence  of 

Co-EMPLOYfi. 

A  railroad  employe1  does  not  assume  the 
risk  of  injury  resulting  from  the  violation  by  a 
co-employe-  of  a  city  ordinance  limiting  the  speed 
of  locomotives  and  cars. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  5G7-573.] 

8.  Same  —  Negligence  of  Master  —  Opera- 
tion of  Railroad—Pleading. 

In  an  action  against  a  railroad  company 
for  wrongful  death  of  an  employe,  the  com- 
plaint alleged  that,  while  a  street  car  was  stand- 
ing across  defendant's  tracks,  one  of  defend- 
ant's engines  negligently  ran  against  the  car 
and  threw  it  from  the  tracks,  etc.,  whereby  de- 
cedent was  injured.  Held,  that  the  allegation  of 
negligence  was  sufficient  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  816-836.] 

9.  Same  — Injury  to  Servant  —  Assumption 
of  Risk— Employer's  Liability  Act— Con- 
struction. 

Employer's  Liability  Act,  $  1  (Burns'  Ann. 
St.  1901,  §  7083).  makes  every  railroad  or  other 
corporation  liable  for  personal  •  injury  suffered 
by  any  employe  while  in  its  service  (4)  where 
such  injury  was  caused  by  the  negligence  of 
any  person  in  the  service  of  such  corporation 
who  has  charge  of  any  *  *  •  locomotive  en- 
gine or  train  upon  a  railway,  or  where  such 
injury  was  caused  by  the  negligence  of  any  per- 
son, co-empIoy£  or  fellow  servant  engaged  in  the 
same  common  service  in  any  of  the  several  de- 
partments of  the  service  of  any  such  corpora- 
tion, the  said  person.  co-employ6  or  fellow  serv- 
ant at  the  time  acting  in  the  place  and  per- 
forming the  duty  of  the  corporation  in  that  be- 
half, and  the  person  so  injured,  obeying  the 
order  of  some  superior  at  the  time  of  such  injury, 
having  authority  to  direct."  Held,  that  the  doc- 
trine of  assumed  risk  is  not  applicable  to  cases 
arising  under  such  fourth  subdivision. 

10.  Railroads  —  Accidents  at  Crossings  — 
Proximate  Cause  of  Injury— Trial— Spe- 
cial Findings. 

In  an  action  for  wrongful  death,  the  com- 
plaint alleged  that  while  one  of  defendant  rail- 
road company's  locomotives,  on  which  decedent, 
an  employe,  was  riding  westerly,  was  approach- 
ing a  street  crossing,  defendant  street  railway 
company  whose  tracks  crossed  the  railroad 
tracks  negligently  ran  its  car  upon  the  crossing 
without  sending  its  conductor  ahead,  as  required 
by  a  city  ordinance,  to  see  whether  locomotives 
or  cars  were  approaching;  that  a  collision  en- 
sued between  the  locomotive  and  the  car,  and 
that,  to  escape  injury,  decedent  jumped  to  the 
ground ;  that  at  the  same  time  another  of  de- 
fendant railroad  company's  locomotives,  which 
was  running  easterly  on  a  parallel  track  at  a 
speed,  in  violation  of  a  city  ordinance  limiting 
the  speed  to  four  miles  an  hour,  struck  the 
street  car.  and  decedent  was  killed.  It  was  also 
alleged  that  the  brake  on  the  street  car  was 
defective.   The  answers  of  the  jury  to  interroga- 


tories stated,  in  substance,  that  the  first  col- 
lision was  a  slight  one;  that  the  east-bound 
locomotive  was  running  at  the  rate  of  12  miles 
per  hour  at  the  time  of  the  first  collision ;  that 
it  was  then  250  feet  away,  and  could  not  have 
been  stopped  in  time  to  avoid  the  collision,  though 
it  could  have  been  stopped  if  running  at  the  rate 
of  four  miles  per  hour;  that  the  brake  on  the 
street  car  did  not  fail  to  work ;  and  that  the  fail- 
ure of  the  engineer  of  the  east-bound  locomotive 
to  begin  to  stop  his  train  promptly  when  he  saw 
the  first  collision  was  not  the  sole  and  proxi- 
mate cause  of  the  second  collision.  In  answer 
to  the  question:  "What,  if  any,  careless  or 
negligent  act  of  any  person  engaged  in  running 
said  street  car  caused,  or  helped  to  cause,  said 
first  collision?"  the  jury  answered:  "The  act 
of  the  conductor  in  beckoning  the  motorman 
to  come  on."  Held,  that  there  was  nothing  in 
the  answers  to  show  that  the  negligence  of  each 
defendant  in  approaching  the  crossing  was  not 
a  proximate  cause  of  the  injury. 

11.  Street  Railroads— Collisions  — Negli- 
gence—Evidence. 

In  an  action  against  a  street  railway  com- 
pany and  a  railroad  company  for  wrongful 
death  from  a  collision,  evidence  held  not  to  show 
freedom  of  street  railway  from  negligence  prox- 
imately contributing  to  the  injury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads,  §§  243,  246.] 

12.  Evidence  —  Best  and  Secondary  —  Col- 
lateral Matter. 

In  an  action  against  a  railroad  company 
for  wrongful  death  from  an  accident  at  a  street 
crossing,  oral  evidence  that  the  crossing  was 
within  the  corporate  limits  of  a  city  was  ad- 
missible. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  §  528.] 

13.  Railroads  —  Operation  —  Municipal 
Regulation  —  Speed  Ordinance  —  Valid- 
ity. 

A  city  ordinance  limiting  the  speed  for 
locomotives  while  passing  through  the  city  did 
not  become  invalid  from  a  failure  to  afterwards 
limit  the  speed  of  electric  cars;  the  fact  that 
such  cars  are  more  readily  controlled  than 
steam  cars  affording  just  ground  for  distinguish- 
ing between  them  In  respect  to  speed. 

14.  Street  Railroads— Collisions  — Negli- 
gence—Crossing  Railroad  Track. 

The  attempt  of  those  in  charge  of  a  south- 
bound street  car  to  cross  a  double  railroad 
track  when  a  west-bound  train  was  almost  on 
the  car.  and  an  east-bound  locomotive  was  but 
a  few  hundred  feet  away,  with  the  bell  ringing 
and  having  whistled  for  the  crossing,  was  gross 
negligence. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Street  Railroads.  §§  188,  189.] 

15.  Negligence— Contributory  Neglioence 
— in8truction8. 

Where,  in  an  action  for  injuries  through 
negligence,  there  was  no  evidence  of  contribu- 
tory negligence,  it  was  not  error  to  refuse  to 
instruct  on  that  subject. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §  365.] 

16.  Street  Railroads— Collision— Action. 
In  an  action  against  a -street  railway  com- 
pany for  wrongful  death  in  a  collision  between 
a  street  car  and  a  locomotive  at  a  crossing, 
plaintiff  alleged  that  defendant's  car  proceeded 
to  cross  the  railroad  track  without  sending  some 
one  ahead,  as  required  by  a  city  ordinance,  to 
look  for  approaching  trains,  and  the  complaint 
contained  an  independent  charge  that  defendant 
negligently  failed  to  make  proper  investigation 
to  ascertain  whether  trains  were  approaching, 
and  negligently  ran  its  car  in  front  of  the  loco- 
motive. Held,  that  proof  of  a  violation  of  the 
ordinance  was  not  essential  to  plaintiffs  recov- 
ery. 


Digitized  by  Google 


1032  82  NORTHEASTERN  REPORTER,  (Ind. 


Appeal  from  Circuit  Court,  Hamilton  Coun- 
ty ;  Sam.  R.  Artman,  Special  Judge. 

Action  by  Elmer  E.  Waddington,  adminis- 
trator of  John  H.  Heckman,  against  the 
Indianapolis  Union  Railway  Company  and  an- 
other. Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

See  81  N.  E.  1179.  . 

Kane  &  Kane,  Baker  &  Daniels,  P.  Winters, 
W.  F.  Christian,  and  W.  H.  Latta,  for  ap- 
pellants. C.  P.  Remy,  J.  W.  Donaker,  and 
Shirts  &  Fertig,  for  appellee. 

GILLETT,  J.  Appellee  brought  this  action 
against  the  Indianapolis  Street  Railway  Com- 
pany and  the  Indianapolis  Union  Railway 
Company  to  recover  for  the  alleged  negligent 
killing  of  his  decedent,  John  H.  Heckman. 

The  first  question  for  our  consideration 
arises  upon  the  motion  of  appellee  to  dismiss 
the  appeal  from  the  Appellate  Court  to  this 
court,  on  the  ground  that  the  act  of  March 
9,  1907.(Acts  1907,  p.  237,  c.  148),  has  depriv- 
ed us  of  jurisdiction.  Section  1  of  that  act 
relates  to  cases  which  may  be  appealed  di- 
rectly to  the  Supreme  Court,  and  the  four- 
teenth clause  of  that  section  gives  this  court 
jurisdiction  in  cases  "wherein  the  amount 
of  money  in  controversy,  exclusive  of  interest 
and  costs,  on  the  judgment  of  the  trial  court, 
exceeds  $8,000."  Section  2  provides  that  the 
clerk  shall,  upon  the  taking  effect  of  the 
act,  docket  In  the  Supreme  Court  all  cases 
then  pending  in  the  Appellate  Court,  not 
ready  for  distribution,  the  jurisdiction  of 
which  is  by  said  act  conferred  upon  the  Su- 
preme Court.  Then  follows  this  proviso: 
"That  all  cases  other  than  those  herein  men- 
tioned shall  remain  in  the  Appellate  Court, 
and  be  heard  and  finally  determined  by  said 
Appellate  Court  as  though  this  act  had  not 
passed."  It  may  be  admitted  that  it  was 
competent  for  the  General  Assembly  to  cut 
off  this  court's  jurisdiction  on  appeal  from 
the  Appellate  Court.  We  are  of  opinion, 
however,  that  this  is  not  the  effect  of  said 
act  as  applied  to  cases  of  the  class  in  ques- 
tion, which  were  ready  for  distribution  at 
the  time  the  law  took  effect  A  repealing 
clause  Is  subject  to  construction,  the  same 
as  any  other  provision  of  statute.  Arnett  v. 
State  ex  rel.,  80  N.  E.  153,  8  L.  R.  A.  (N.  S.) 
1192 ;  26  Am.  &  Eng.  Ency.  of  Law,  720.  Even 
an  express  declaration  of  a  repeal  will  not 
be  given  that  effect  when  It  is  apparent  that 
the  Legislature  did  not  so  intend.  We  ob- 
serve, In  the  first  place,  that  as  applied  to 
cases  in  which  more  than  $6,000  is  in  con- 
troversy upon  the  judgment  the  statute  con- 
tinues the  legislative  policy  of  this  state  for 
many  years  to  give  this  court  final  jurisdic- 
tion for  the  purposes  of  review  of  this  class 
of  cases.  What  reason  could  there  be,  there- 
fore, for  permitting  certain  cases  of  this  class 
to  be  conclusively  determined  by  the  Appel- 
late Court?  A  construction  is  to  be  preferred 
which  carries  out  the  general  policy;  thus 


leaving  all  interests  unimpaired.  26  Am.  * 
Eng.  Ency.  of  Law  (2d  Ed.)  758;  Taylor  v. 
Strayer,  167  Ind.  23,  78  N.  E.  236;  State  r. 
Kates,  149  Ind.  46,  48  N.  E.  365.  In  deter- 
mining whether  it  was  the  legislative  purpose 
by  the  repealing  clause  absolutely  to  repeal 
subdivision  3  of  section  10  of  the  act  of  1901 
(page  567,  c  247),  the  fact  must  not  be  lost 
sight  of  that  section  17  of  the  latter  act  pro- 
vides that,  if  a  cause  be  appealed  to  the  Su- 
preme Court  from  the  Appellate  Court,  "tbe 
judgment  of  the  division  of  the  Appellate 
Court  Is  thereby  vacated."  We  would,  there- 
fore, have  the  startling  consequence,  as  ap- 
plied to  cases  which  had  been  decided  by  the 
Appellate  Court  and  were  pending  on  ap- 
peal in  this  court  at  the  time  the  act  of  1907 
took  effect,  that,  If  the  provision  for  repeal 
were  literally  followed,  there  would  not  even 
remain  the  judgment  of  the  Appellate  Court, 
so  that,  whatever  might  have  been  the  judg- 
ment of  the  latter  court,  the  judgment  of  the 
trial  court  would  have  to  prevail;  the  fact 
being  that  the  act  of  1907  had  deprived  us 
of  jurisdiction,  while  section  17  of  the  act 
of  1901  had  operated  to  vacate  the  judgment 
of  the  Appellate  Court.  It  cannot  be  presum- 
ed that  such  a  result  was  contemplated  by  the 
Legislature,  when  It  added  the  repealing  clause 
to  the  act  of  1907.  Therefore  we  are  led 
seriously  to  doubt  the  proposition  that  said 
clause  should  be  given  an  unrestricted  opera- 
tion. But  we  do  not  rest  our  conclusion  on 
the  above  consideration.  The  proviso  of  sec- 
tion 2  provides  that  distributed  cases  of  the 
class  in  question  "shall  be  heard  and  finally 
determined  by  said  Appellate  Court  as  though 
this  act  had  not  been  passed."  Looking  at 
the  question  from  this  viewpoint,  it  appears 
that,  if  the  situation  stood  as  to  such  cases 
as  though  the  act  of  1907  had  not  been  pass- 
ed, that  court  never  did  possess  the  power  of 
final  determination.  The  word  "final,"  there- 
fore, appears  to  have  been  used,  as  It  fre- 
quently is  in  reference  to  judgments,  as  de- 
noting the  essential  character  of  the  Judg- 
ment, and  not  the  mere  consequences  thereof. 
19  Cyc.  532.  If  the  Appellate  Court  is  to 
hear  and  determine  the  case  as  if  the  act  of 
1907  had  not  been  passed,  it  follows  that  said 
court  has  never  had,  and  therefore  is  still 
without,  the  power  to  render  a  judgment 
which  shall  be  final,  using  that  word  in  the 
sense  of  conclusive.  Counsel  for  appellee 
find  themselves  constrained  to  argue  as  to  the 
proper  construction  of  the  act  as  one  of  an 
ambiguous  .character,  but.  In  view  of  the  con- 
siderations above  suggested,  we  can  but  re- 
gard such  Implied  admission  as  leading  to  the 
conclusion  that,  so  long  as  It  Is  a  matter  of 
construction,  such  consequences  should  be 
avoided.  "Statutes  will  be  construed  In  the 
most  beneficial  way  which  their  language  will 
permit  to  prevent  absurdity,  hardship,  or  In- 
justice, to  favor  public  convenience,  and  to 
oppose  all  prejudice  to  public  Interest  The 
considerations  of  evil  and  hardship  may  prop- 
erly exert  Influence  in  giving  a  construction 
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to  a  statute  when  its  language  is  ambiguous 
or  uncertain  and  doubtful."  Sutherland,  Stat- 
utory Construction,  §  34.  The  motion  to  dis- 
miss is  overruled. 

Heckman  came  to  his  death  in  a  collision 
between  a  street  car  of  the  Indianapolis 
Street  Railway  Company  and  a  freight  train 
of  the  Indianapolis  Union  Railway  Company, 
which  occurred  at  the  intersection  of  the  lat- 
ter's  tracks  with  East  street,  in  the  city  of 
Indianapolis.  The  street  runs  north  and  south, 
and  the  steam  railway  tracks  cross  it  at 
right  angles.  On  the  day  hi  question  the 
street  car,  which  was  running  north,  came 
into  collision  with  a  locomotive  (No.  11)  at- 
tached to  several  freight  cars,  which  was  go- 
ing west  on  the  north  track  of  the  steam  rail- 
road. Heckman,  who  was  a  brakeman  of  the 
Indianapolis  Union  Railway  Company,  and 
as  such  was  riding  on  said  locomotive,  jump- 
ed therefrom,  and  was  killed,  by  reason  of  the 
fact  that  the  street  car  was  struck  by  another 
locomotive  (No.  4)  which,  with  a  tram  of  cars, 
was  running  east  on  the  south  track  of  said 
company.  The  case  was  tried  on  the  ninth 
and  tenth  paragraphs  of  the  complaint,  and 
resulted  in  a  verdict  and  judgment  against 
both  of  said  appellants.  We  shall  not  at- 
tempt to  set  out  all  of  the  averments  of  the 
ninth  paragraph  of  complaint,  but  only  so 
much  thereof  as  Is  relevant  to  the  objections 
which  appellants  severally  urge  against  it  It 
is  therein  charged  that  the  street  railway 
company's  servants  who  were  in  charge  of 
said  street  car  knew  that  trains  of  the  Union 
Railway  Company  passed  over  said  crossing 
at  frequent  intervals,  and  could  by  the  ex- 
ercise of  reasonable  care  have  seen  said  lo- 
comotives approaching  before  going  upon  the 
tracks;  that  the  street  railway  company  neg- 
ligently permitted  its  said  car  to  enter  upon 
said  tracks  without  sending  the  conductor 
thereof  or  any  other  person  in  front  of  said 
car  to  ascertain  whether  locomotives  or  cars 
were  approaching  as  required  by  an  ordinance 
of  the  dty  of  Indianapolis  approved  Febru- 
ary 9,  1901,  and  In  full  force  and  effect  on 
the  26th  day  of  November,  1902  "(the  day 
of  the  collision).  The  ordinance  referred  to 
Is  then  set  out  It  Is  further  charged  that 
the  Indianapolis  Street  Railway  Company 
negligently  failed  to  make  reasonable  or  prop- 
er investigation  in  order  to  ascertain  whether 
locomotives  or  trains  were  approaching  said 
crossing,  and  negligently  ran  said  street  car 
on  and  upon  said  tracks  and  crossing  and 
in  front  of  engine  No.  4;  that  the  servants 
of  said  street  railway  company  in  charge  of 
said  car  knew,  or  by  the  exercise  of  reason- 
able care  and  diligence  could  have  ascertain- 
ed and  known,  before  attempting  to  cross 
said  tracks,  that  the  locomotive  and  train  ap- 
proaching from  the  east  would  strike  and 
collide  with  said  car,  and  that,  if  said  colli- 
sion occurred,  there  would  be  danger  of  a  col- 
lision with  the  train  coming  from  the  west; 
that  the  brake  on  said  street  car  was  worn 
out  and  out  of  repair,  and,  when  the  servants 


in  charge  of  said  car  discovered  the  approach 
of  said  locomotive  No.  11,  the  brake  on  said 
car,  by  reason  of  its  said  worn  and  defective 
condition  as  aforesaid,  failed  to  work,  and 
they  were  unable  to  stop  said  car,  but  negli- 
gently ran  the  said  car  upon  the  tracks  and 
crossing  of  said  steam  railway,  and  the  said 
car  struck  and  came  into  collision  with  en- 
gine No.  11,  and  the  front  end  of  said  street 
car  was  turned  to  the  west ;  that  at  or  about 
the  time  of  said  collision  Heckman,  who  was 
in  a  position  of  peril  on  account  of  such  im- 
pending collision,  in  order  to  avoid  the  dan- 
ger, jumped  to  the  ground  on  the  south  side 
of  said  locomotive ;  that  at  that  time,  without 
the  knowledge  of  said  decedent,  said  locomo- 
tive No.  4,  in  charge  of  an  engineer  and  con- 
ductor, the  servants  of  the  Indianapolis  Un- 
ion Railway  Company,  was  being  run  back- 
ward at  a  high  and  dangerous  rate  of  speed — 
that  is  to  say,  at  the  rate  of  more  than  four 
miles  per  bom*,  to  wit,  at  the  rate  of  eight 
miles  per  hour,  in  violation  of  an  ordinance 
of  said  city  "approved  March  12,  1866,  which 
Is,  and  was  at  the  time  of  the  Injury  of  said 
decedent  as  follows"  (here  the  speed  ordinance 
limiting  the  speed  of  locomotives  and  cars 
to  a  rate  of  speed  of  four  miles  per  hour  Is 
set  out).  It  is  further  alleged  that  the  serv- 
ants In  charge  of  said  locomotive  No.  4  saw 
or  could  have  seen  the  street  car  upon  the 
crossing,  and  might  have  stopped  the  locomo- 
tive in  time  to  have  avoided  the  collision, 
if  it  had  not  been  that  they  were  running  at 
said  high  and  unlawful  rate  of  speed,  but, 
because  of  that,  it  was  Impossible  for  them 
so  to  do  after  they  saw  or  could  have  seen 
the  street  car  and  the  locomotive  in  collision ; . 
that  the  servants  of  the  street  railway  in 
charge  of  said  car  knew,  before  entering  upon 
said  crossing  In  front  of  locomotive  No.  11, 
or  could  have  known  by  the  exercise  of  ordi- 
nary care,  and  by  complying  with  the  pro- 
vision of  the  aforesaid  ordinance,  that  lo- 
comotive No.  4  and  the  train  of  cars  attach- 
ed thereto  was  approaching  at  such  high, 
dangerous,  and  unlawful  rate  of  speed,  and 
that,  by  reason  thereof,  It  would  be  impossi- 
ble for  the  servants  of  the  Indianapolis  Union 
Railway  Company  to  stop  said  locomotive  and 
train  of  cars  in  time  to  avoid  said  collision, 
and  that  by  reason  of  the  negligence  of  de- 
fendants as  herein  alleged,  and  without  knowl- 
edge of  said  decedent,  he  lost  his  life. 

The  Indianapolis  Street  Railway  Company 
has  not  questioned  the  sufficiency  of  the  tenth 
paragraph  of  complaint.  Counsel  for  said 
company  Insist,  "however,  that  the  ninth  para- 
graph was  Insufficient,  on  the  ground  that  it 
is  not  alleged  that  the  servants  of  said  com- 
pany were  in  the  line  of  their  duty.  A  suffi- 
cient answer  to  this  proposition  is  that  said 
paragraph  directly  charges  the  company  with 
negligence,  and  that  It  is  charged  that  dece- 
dent met  bis  death  by  reason  of  the  negligence 
of  the  defendants  as  therein  alleged. 

It  is  further  urged  by  counsel  for  the 
street  railway  company  that  the  ninth  pai* 
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graph  affirmatively  shows  that  Heckman  was 
killed  as  a  result  of  the  collision  of  locomo- 
tive No.  4  with  the  street  car,  and  from  this 
It  Is  argued  that  the  street  railway  company 
had  no  reason  to  apprehend  that  the  In- 
dianapolis Union  Railway  Company  was  vio- 
lating the  speed  ordinance,  and  that,  there- 
fore, the  prior  collision  should  be  regarded 
as  a  remote  rather  than  a  proximate  cause 
of  the  injury.  Assuming  the  validity  and 
operation  of  the  speed  ordinance  as  to  the 
steam  railway  company,  we  have  a  case  In 
which  the  two  companies  were  contempora- 
neously engaged  In  the  commission  of  unlaw- 
ful acts.  Each,  In  violation  of  law,  was  pro- 
ceeding to  the  point  of  intersection,  where 
the  street  car,  owing  to  the  nonresponsible 
act  of  the  engineer  of  locomotive  No.  11, 
would  be  brought  into  collision  with  locomo- 
tive No.  4,  thus  bringing  into  conjunction  the 
consequences  of  the  unlawful  acts  above  re- 
ferred to.  Both  ordinances  had  been  adopted, 
as  we  must  presume,  for  tbe  purpose  of  in- 
creasing the  margin  of  safety  at  the  cross- 
ing, and,  owing  to  a  mutual  disregard  of  the 
law  on  the  part  of  the  servants  of  the  two 
companies,  a  consequence  which  the  ordi- 
nance was  designed  to  guard  against  happen- 
ed. The  unlawful  presence  of  the  street 
car  upon  the  steam  railroad  tracks  at  that 
particular  time,  although  the  car  had  been 
stopped  by  tbe  first  collision,  was  still  a 
continuing  factor  in  the  fatal  accident  which 
followed.  It  was  not  necessary  that  the 
servants  of  the  street  car  company  should 
have  been  able  to  apprehend  the  concrete 
menace  which  attended  upon  their  neglect 
to  make  out  a  case  of  negligence  against 
"  them.  Chicago,  etc.,  R.  Co.  v.  Prltchard,  79 
N.  E.  508,  9  L.R.A.  (N.  S.)  857;  1  Street, 
Foundations  of  Legal  Liability,  104.  It  is 
enough,  it  appearing  that  the  original  act  of 
negligence  was  reasonably  calculated  to 
eventuate  In  the  second  collision,  that  the  in- 
jury, in  the  precise  manner  of  its  occur- 
rence, now  appears  to  have  been  such  a 
natural  consequence  of  such  negligence  as  to 
warrant  the  conclusion  that  the  street  car 
company  was  really  responsible  for  the  In- 
jury. Chicago,  etc.,  R.  Co.  v.  Prltchard,  su- 
pra; Hill  v.  Winsor,  118  Mass.  251;  Hoepper 
v.  Southern  Hotel  Co.,  112  Mo.  378,  44  S. 
W.  257;  Thompson,  Com.  on  Negligence,  § 
59.  Distinguishing  between  causes  and  ef- 
fects, there  was  abundant  warrant  for  the 
conclusion  that  the  case  was  one  of  strictly 
contemporaneous  negligence.  It  appears  to 
us  that  the  action  was  properly  brought 
against  both  defendants.  Barrett  v.  Third 
Ave.  R.  Co.,  45  N.  Y.  628;  Cuddy  v.  Horn, 
40  Mich.  590,  10  N.  W.  32,  41  Am.  Rep.  178; 
Lane  v.  Atlantic  Works,  111  Mass.  13(5;  Vil- 
lage of  Carterville  v.  Cook,  129  111.  152,  22 
N.  E.  14,  4  L.  R.  A.  721,  and  note  to  this 
case  as  reported  in  10  Am.  St.  Rep.  248; 
Flaherty  v.  Minneapolis,  etc.,  R.  Co.,  39  Minn. 
32S,  40  N.  W.  100,  1  L  R.  A.  (580,  12  Am.  St. 
Rep.  A54,   And  see  Louisville,  etc.,  Ferry  Co. 


v.  Nolan,  135  Ind.  60,  34  N.  E.  710.  Tbe  ed- 
itor of  the  American  State  Reports,  in  the 
course  of  a  carefully  prepared  note  on  the 
subject  of  proximate  and  remote  cause,  says 
that  the  most  frequent  exception  to  the  rule 
that  a  defendant  is  not,  in  general,  liable  for 
an  independent  act  of  negligence  by  a  third 
person,  "is  to  be  found  In  that  numerous 
class  of  cases  in  which  a  person  by  his  neg- 
ligence produces  a  dangerous  condition  of 
things  which  does  not  become  active  for  mis- 
chief until  another  person  has  operated  upon 
It  by  the  commission  of  another  negligent 
act  which  might  not  unreasonably  be  antic- 
ipated to  occur.  The  original  act  of  neg- 
ligence is  then  regarded  as  tbe  proximate 
cause  of  the  Injury  which  finally  results. 
The  principle  Is"  that  the  first  act  Is  regarded 
as  being  continuous  In  its  operation  up  to 
the  time  of  tbe  second,  and  therefore,  for  tbe 
purposes  of  fixing  the  defendant's  liability, 
the  two  acts  are  treated  as  contemporane- 
ous." 36  Am.  St.  Rep.  845.  Besides,  the 
complaint  shows  that  trains  of  the  Union 
Railway  Company  passed  such  crossing,  go- 
ing In  both  directions  at  frequent  interval* 
This  court  has  said  that  a  railway  track  ia 
in  itself  a  warning  of  danger,  and  no  trav- 
eler Is  warranted,  without  any  precaution,  in 
venturing  thereon,  upon  the  mere  assump- 
tion that  tbe  company  has  obeyed  a  munici- 
pal regulation.  Mallott  v.  Hawkins,  159  Ind. 
127,  135,  63  N.  E.  308;  Baltimore,  etc,  R. 
Co.  v.  Conoyer.  149  Ind.  524,  48  N.  E.  352. 
49  N.  E.  452;  Miller  v.  Torre  Haute,  etc.,  R. 
Co.,  144  Ind.  323,  43  N.  E.  257;  3  Elliott  on 
Railroads,  §  1171.  Here  the  complaint  con- 
tains an  averment  as  to  the  cause  of  the  ac- 
cident; and  we  cannot  say  that  the  particu- 
lar averments  as  to  the  manner  in  which  the 
accident  occurred  are  sufficient  to  overcome 
such  charge.  Bessler  v.  Laugblin,  79  N.  E. 
1033.  This  court  has  frequently  approved 
the  declaration  that  courts  do  not  indulge  hi 
refinements  and  subtleties  as  to  causation 
that  would  defeat  the  claims  of  natural  jus- 
tice. Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96 
Ind.  346,  49  Am.  Rep.  168;  Coy  v.  Indianapo- 
lis Gas  Co.,  146  Ind.  655,  46  N.  E.  17,  36  L.  R. 
A.  535;  Bessler  v.  Laugblin,  supra.  The  col- 
lision between  locomotive  No.  4  and  tbe 
street  car  cannot,  as  a  matter  of  law,  on 
the  facts  pleaded,  be  said  to  have  been  a 
supervening  cause,  and  under  tbe  averment* 
of  the  paragraph  of  the  complaint  in  ques- 
tion the  question  of  proximate  cause  should 
have  been  submitted  to  the  jury.  Chicago, 
etc.,  R.  Co.  v.  Prltchard,  supra;  Davis  v. 
Mercer  Lumber  Co.,  164  Ind.  413,  73  N.  H 
899;  Thompson,  Com.  on  Negligence,  S§  16L 
164.  As  to  the  speed  ordinance  pleaded  in 
the  ninth  paragraph  of  complaint,  we  are  of 
opinion  that  a  fair  construction  of  tbe  plead- 
ing leads  to  the  conclusion  that  the  ordi- 
nance was  in  force  at  the  time  of  the  injury. 
Madison,  etc.,  R.  Co.  v.  Taffe,  37  Ind.  361.  It 
does  not  appear  to  us  that  said  ordinance, 
which  was  passed  by  authority  of  Acts  Sp. 


Digitized  by  Google 


Ind.)  INDIANAPOLIS  UNION  RY.  CO.  v.  WADDINGTON.  1035 


Sees.  18G5,  p.  3,  c.  1,  was  repealed  by  the  act 
of  March  6,  1801  (Acts  1891,  p.  137,  c.  97), 
governing  cities  of  more  than  100,000  Inhab- 
itants. The  latter  act  gave  the  right  "to 
regulate  the  speed  of  horses,  wheeled  ve- 
hicles, cars  and  locomotives,"  and  also  "to 
secure  the  safety  of  citizens  and  others  in 
the  running  of  trains  in  and  through  said 
city."  This  was  quite  the  equivalent  in 
breadth  of  the  act  of  18C5,  and  therefore,  un- 
der the  express  provision  of  the  latter  act, 
the  ordinance  was  not  repealed.  See  section 
3772,  Burns'  Ann.  St.  1901.  Decedent  did 
not  assume  the  risk  that  the  engineer  upon 
locomotive  No.  4  would  violate  the  law.  Da- 
vis Coal  Co.  v.  Polland,  158  Ind.  607,  62  N. 
E.  492,  92  Am.  St.  Rep.  319;  Chicago  &  Erie 
R.  Co.  v.  Lawrence  (on  rehearing  at  this 
term)  82  N.  E.  768.  The  ninth  paragraph  of 
complaint  sufficiently  showed  that  the  neg- 
ligence of  the  Indianapolis  Union  Railway 
Company  was  a  proximate  cause  of  the  in- 
jury. We  hold  that  said  paragraph  is  not 
open  to  any  of  the  objections  which  have 
been  urged  aguinst  It 

It  Is  objected  on  behalf  of  the  Indianapo- 
lis Union  Railway  Company  that  the  tenth 
paragraph  of  the  complaint  does  not  charge 
that  locomotive  No.  4  was  running  In  excess 
of  the  ordinance  rate  of  speed,  or  that  at  the 
time  of  the  collision  it  was  negligently  run. 
It  must  be  admitted  that  said  paragraph  does 
not  sufficiently  show  a  violation  of  said  or- 
dinance, but  nevertheless  we  think  that  it 
was  sufficient  on  demurrer.  It  is  charged  in 
said  paragraph  "that  at  said  time,  without 
the  knowledge  of  the  decedent,  an  engine  of 
the  defendant  Indianapolis  Union  Railway 
Company,  known  as  'engine  No.  4,'  In  charge 
of  an  engineer  and  conductor,  employes  of 
the  defendant  Indianapolis  Union  Railway 
Company,  approached  from  the  west,"  and 
"negligently  ran  against  and  collided  with 
the  said  street  car  in  the  position  aforesaid, 
and  threw  the  said  street  car  from  the 
tracks,"  etc.  While  the  allegation  of  negli- 
gence Is  very  general,  yet  it  was  sufficient  on 
demurrer.  Indianapolis,  etc.,  R.  Co.  v.  Taffe, 
11  Ind.  458;  Indinnapolls,  etc.,  R.  Co.  v. . 
Keely,  23  Ind.  133;  Terre  Ilaute,  etc.,  R. 
Co.  v.  Graham,  46  Ind.  239;  Baltimore,  etc., 
R.  Co.  v.  Reynolds,. 33  Ind.  App.  219,  71  N. 
E.  250;  Railroad  v.  Davis,  104  Tenn.  442, 
58  S.  W.  296;  Chattanooga,  etc.,  Co.  v.  Wal- 
ton. 105  Tenn.  415,  58  S.  W.  737;  Davidson 
v.  Chicago,  etc.,  R.  Co.,  98  Mo.  App.  142,  71 
S.  W.  10G9;  note  to  King  v.  Oregon  Short 
Line  It.  Co.,  59  L.  R.  A.  209.  The  paragraph 
predicates  negligence  on  an  act,  namely,  the 
collision,  and  the  charge  shows  a  direct  in- 
vasion of  the  decedent's  rights. 

It  is  further  asserted  by  counsel  for  said 
company  that  the  negligence  charged  was 
the  negligence  of  persons  having  charge  of 
locomotive  engines,  under  the  fourth  subdi- 
vision of  section  1  of  the  employer's  liability 
act  (section  7083,  Burns'  Ann.  St.  1901),  and 
that  the  doctrine  of  assumed  risk  is  appli- 


cable to  cases  arising  under  said  fourth  sub- 
division— citing  American  Rolling  Mill  Co. 
v.  Hulllnger,  161  Ind.  673,  67  N.  E.  086,  69 
N.  E.  460.  It  Is  expressly  pointed  out  in 
that  case  that  the  co-servant  doctrine  Is  not 
to  be  applied  in  those  cases  where  the  stat- 
ute creates  a  liability  on  the  part  of  the  mas- 
ter for  the  delinquency  of  a  particular  class 
of  servants,  for  the  reason  that  such  a  hold- 
ing would  maintain  in  full  vigor  the  co-serv- 
ant rule  which  the  statute  was  designed  to 
modify.  Besides,  as  shown  in  connection 
with  the  discussion  of  the  sufficiency  of  the 
ninth  paragraph  of  complaint,  decedent  could 
not,  as  a  co-servant,  assume  the  risk  of  a 
violation  of  law.  We  cannot  hold  the  para- 
graph In  question  bad  on  account  of  remote 
conjectures  as  to  what  decedent  might  have 
perceived  and  done  to  have  avoided  the  con- 
sequences of  the  collision.  Counsel  for  said 
company  do  not  question  that  it  sufficiently 
appears  that  the  acts  done  by  those  in  charge 
of  locomotive  No.  4  were  done  in  their  ca- 
pacity as  servants  of  said  company,  and 
therefore  it  may  be  answered,  as  respects  the 
claim,  that  It  is  not  shown  that  the  act  of 
the  company  was  the  proximate  cause  of  the 
injury  that  the  general  averment  that  de- 
cedent's death  was  caused  by  the  negligence 
alleged,  sufficiently  shows  said  fact.  Bessler 
v.  Laughlln,  79  N.  E.  1033.  The  tenth  para- 
graph of  complaint  was  somewhat  inartifi- 
cial ly  framed;  but  it  can  at  the  least  be 
said  that  counsel  for  said  company  have  fail- 
ed to  point  out  any  sufficient  reason  for  sus- 
taining a  demurrer  to  that  pleading. 

Each  of  appellants  in  this  case,  by  re- 
spective counsel,  severally  contend  that  the 
answers  of  the  jury  to  interrogatories  were 
such  as  to  show  that  such  appellant  was  not 
guilty  of  negligence  proximately  contribut- 
ing to  decedent's  death.  In  substance,  the  . 
answers  state  that  the  first  collision  was  a 
very  slight  one;  that  locomotive  No.  4,  with 
cars  attached,  was  running  at  the  rate  of 
12  miles  per  hour  at  the  time  of  the  first  col- 
lision, in  violation  of  said  speed  ordinance; 
that  at  that  time  said  train  was  250  feet 
away,  and  could  not  have  been  stopped  in 
time  to  have  avoided  the  collision,  although 
it  could  have  been  stopped  had  it  been  run- 
ning at  the  rate  of  4  miles  per  hour;  that 
the  cog  did  not  slip  out  of  the  ratchet  wheel 
of  the  brake  on  the  street  car,  thus  letting 
off  the  brake,  and  that  the  failure  of  the  en- 
gineer of  locomotive  No.  4  to  begin  to  stop 
his  train  promptly  when  he  saw  the  first 
collision  was  not  the  sole  and  proximate 
cause  of  the  second  collision.  Question  38, 
propounded  to  the  jury  by  the  street  railway 
company,  was  as  follows:  "What,  if  any/ 
careless  or  negligent  act  of  any  person  en- 
gaged in  running  said  street  ear  caused  or 
helped  to  cause  said  first  collision?"  To  this 
the  jury  answered:  "The  act  of  the  conduc- 
tor in  beckoning  the  motonnan  to  come  on." 
There  is  certainly  nothing  in  the  answer  to 
interrogatories  to  show  that  the  negligence 
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of  each  company  In  approaching  the  cross- 
ing was  not  a  proximate  cause  of  the  Injury 
complained  of.  The  negligence  of  the  steam 
railway  company  in  running  In  disregard  of 
the  speed  ordinance  was  certainly  a  proxi- 
mate cause  of  the  second  collision,  and  with 
trains  coming  from  both  directions,  the  west- 
bound train  being  so  near  as  to  bring  it  and 
the  street  car  In  collision  as  the  latter  was 
passing  the  crossing,  it  certainly  cannot  be 
said  as  a  matter  of  law  that  the  servants 
in  charge  of  the  street  car  were  justified  in 
taking  the  chance  that  the  east-bound  train 
would  be  under  perfect  control.  Besides, 
whether  we  look  to  the  evidence  Introduced, 
or  act  upon  such  evidence  as  would  have 
been  admissible  under  the  Issues — the  rule 
applied  to  answers,  to  Interrogatories— it 
may  be  said  that  both  the  conductor  and  the 
motorman  had  abundant  opportunity  to  ob- 
serve and  know  the  fact  that  locomotive  No. 
4  was  moving  faster  than  the  ordinance  au- 
thorized. The  engineer  of  said  locomotive 
testified  that,  when  he  first  saw  the  street 
car,  he  was  400  feet  from  the  crossing,  and 
the  street  car  about  250  feet  therefrom;  that 
he  then  sounded  the  whistle,  and  started  the 
bell,  which  operated  automatically,  ringing; 
that,  when  the  street  car  reached  the  cross- 
ing, the  motorman  slowed  up;  that  the  con- 
ductor of  the  street  car  ran  ahead  three  or 
four  feet,  and  that  just  as  the  car  got  on 
the  crossing  and  stopped  It  was  struck  by 
locomotive  No.  11.  The  latter  locomotive, 
according  to  the  other  evidence,  was  moving 
very  slowly.  There  was  also  evidence  that 
from  250  to  350  trains  passed  over  this  cross- 
ing every  day,  and  that  the  average  speed 
at  which  they  were  operated  on  the  day  In 
question,  and  for  several  months  thereto- 
fore, was  about  eight  or  ten  miles  an  hour. 
.  In  these  circumstances  there  appears  to  be 
no  basis  for  the  claim  that  the  street  car 
company  was  not  guilty  of  negligence  which 
proximately  contributed  to  the  Injury.  If 
its.  servants  had  observed  the  care  which  is 
exacted  of  other  travelers  at  railway  cross- 
ings, they  might  have  been  sufficiently  ad- 
vised of  the  danger  and  of  the  extent  there- 
of. If  they  perceived,  as  they  should  have 
done,  the  extreme  hazard  they  were  taking 
of  coming  Into  collision  with  locomotive  No. 
11,  It  certainly  cannot  be  said  as  a  matter 
of  law  that  they  were  justified  in  attempt- 
ing to  cross  in  supine  disregard  of  danger 
from  east-bound  trains. 

The  Indianapolis  Union  Railway  Company 
complains  that  the  court  erred  In  permitting 
the  introduction  of  oral  evidence  that  the 
crossing  in  question  was  within  the  cor- 
porate limits  of  the  city  of  Indianapolis.  A 
fact  of  this  character  Is  not  required  to  be 
proved  by  the  records  where  the  question 
arises  collaterally.  Shea  v.  City  of  Muncie, 
148  Ind.  14,  46  N.  E.  138;  Hewitt  v.  State, 
121  Ind.  245,  23  N.  B.  83;  Coonrod  v.  Mad- 
den, 126  Ind.  197,  25  N.  E.  1102. 
It  cannot  be  said  that  the  speed  ordinance 


became  invalid  from  a  failure  afterwards  to 
limit  the  speed  of  electric  cars.  The  fact 
that  such  cars  are  more  readily  controlled 
than  steam  cars  affords  just  ground  for  dis- 
tinguishing between  them  in  respect  to  speed. 

A  reversal  is  sought  by  the  Indianapolis 
Street  Railway  Company  because  of  a  re- 
fusal to  give  Its  instruction  No.  3,  relative  to 
the  quantum  of  care  required  being  ordinary. 
Instruction  No.  4,  given  by  the  court  on  its 
own  motion,  contained  a  full  exposition  of 
this  subject;  and,  if  It  was  in  any  wise  sub- 
ject to  critical  objection,  the  defect  was  one 
which  was  common  to  both  instructions.  We 
should,  however,  be  compelled  to  refuse  to 
reverse  this  case  If  there  had  been  an  omis- 
sion to  give  an  Instruction  on  the  subject  of 
ordinary  care.  The  jury,  by  its  answers  to 
interrogatories,  discredited  the  testimony  of- 
fered by  said  appellant  that  the  motorman 
was  unable  to  stop  the  car  because  the  brake 
failed  to  work;  and  this  left  the  company 
without  a  shred  of  defense.  There  remains 
only  the  hypothesis  that  the  servants  of  the 
street  car  company  attempted  to  cross  the 
south  track  when  the  west-bound  train  was 
almost  upon  the  car,  and  with  the  east-bound 
locomotive,  on  the  north  track,  but  a  few 
hundred  feet  away,  with  the  bell  ringing,  and 
having  whistled  for  the  crossing.  This  was 
the  grossest  negligence. 

Complaint  Is  made  by  said  appellant  of  a 
number  of  instructions  following  instruction 
No.  4.  These  objections  are  that  the  court 
informed  the  jury  that  upon  proof  of  the 
material  allegations  of  the  complaint  the 
plaintiff  might  recover,  and  afterwards,  with- 
out explaining  that  contributory  negligence 
was  a  matter  of  defense,  proceeded  to  give 
a  general  instruction  that,  if  the  jury  found 
that  deceased  was  guilty  of  negligence,  it 
would  defeat  the  action;  that  the  court  in- 
structed In  subsequent  instructions  that  upon 
the  finding  of  certain  facts  the  jury  might 
find  for  appellee  against  said  appellant,  with- 
out In  that  connection  calling  attention  to  the 
subject  of  contributory  negligence,  and  that 
the  court  gave  certain,  instructions  relative 
•to  a  finding  for  the  Indianapolis  Union  Rail- 
way Company  in  the  event  that  decedent 
was  guilty  of  such  negligence,  without  in  that 
connection  referring  to  the  effect  of  such 
negligence  as  to  the  Indianapolis  Street  Rail- 
way Company.  Without  pausing  to  deter- 
mine whether  the  Instructions  were  really 
misleading  on  account  of  the  matter  stated, 
we  dispose  of  the  questions  by  the  holding 
that  there  was  no  question  of  contributory 
negligence  In  the  case  so  far  as  the  street 
railway  company  was  concerned.  It  appears 
from  the  evidence  and  physical  circumstances 
that  it  suddenly  became  evident  to  the  crew 
upon  locomotive  No.  11  that  a  collision  with 
the  street  car  was  imminent.  Decedent, 
who  was  standing  on  the  south  side  of  the 
gangway  of  said  locomotive,  jumped  to  the 
ground.  At  least  one,  if  not  two,  men.  were 
in  the  opposite  gangway,  and  two  or  three 
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men  jumped  from  that  side.  The  north  end 
of  the  street  car  was  pushed  by  the  first 
collision  until  the  front  end  of  it  was  next 
to  the  cab  of  the  locomotive.  The  car  was 
about  40  feet  long.  A  brakeman  who  had 
jumped  from  locomotive  No.  4  testified  to 
having  seen  Heckman  pass  around  the  south 
end  of  the  car  Just  before  the  second  col- 
lision. Another  witness  claimed  that  Heck- 
man jumped  when  he  was  30  or  40  feet  from 
East  street  At  any  rate,  he  was  caught 
when  locomotive  No.  4  ran  into  the  car,  as 
said  car  was  dragged  some  distance.  The 
burden  was  on  said  appellant  to  show  con- 
tributory negligence,  and  it  cannot  be  said 
that  there  was  any  evidence  to  warrant  such 
a  finding.  The  most  that  can  be  said  of 
Heckman's  conduct  in  jumping  is  that  it 
might  have  seemed  safer  to  have  remained 
on  the  locomotive,  or  that  he  might  have 
jumped  on  the  other  side.  But  there  was 
sudden  peril  ahead  of  him;  and  time  for 
deliberation  was  lacking.  In  these  circum- 
stances the  party  who  caused  the  peril  ought 
not  to  be  heard  to  say  that  decedent  did  not 
take  the  course  which  was  most  prudent. 
Clarke  v.  Pennsylvania  Co.,  132  Ind.  199,  31 
N.  E.  808,  17  L.  R.  A.  811;  Indianapolis,  etc., 
R.  Co.  v.  Stout,  53  Ind.  143;  Indianapolis, 
etc,  R-  Co.  v.  Oarr,  35  Ind.  510 ;  Lake  Erie, 
etc,  R.  Co.  v.  McHenry,  10  Ind.  App.  525,  37 
N.  B.  186.  As  to  the  decedent's  conduct  sub- 
sequently, the  matter  Is  involved  in  such  en- 
tire uncertainty  as  to  afford  no  possible  basis 
for  a  conclusion  that  he  was  guilty  of  con- 
tributory negligence.  Whether  he  was  hurt 
before  the  second  collision  does  not  appear; 
whether  he  knew  of  the  approach  of  locomo- 
tive No.  4  is  unknown;  whether  he  fell  in 
jumping,  or  what  was  his  mental  condition 
while  in  peril  of  the  second  collision,  were 
.also  matters  which  were  wholly  conjectural. 
If  It  can  be  said  that  the  Instructions  did 
not  clearly  place  the  general  doctrine  of  con- 
tributory negligence  as  a  defense  before  the 
Jury,  it  is  a  sufficient  answer  thereto  to  say 
that  any  other  finding  on  that  subject  than 
that  which  the  jury  impliedly  made  by  their 
general  verdict  would  have  been  wrong  upon 
the  evidence. 

The  verdict  was  not  contrary  to  law  be- 
cause the  ordinance  relative  to  the  cross- 
ing of  steam  railroad  tracks  was  not  intro- 
duced in  evidence,  as  is  contended  by  the 
street  railway  company.  The  ninth  para- 
graph of  complaint  contained  an  independ- 
ent charge  that  said  appellant  negligently 
failed  to  make  reasonable  or  proper  inves- 
tigation in  order  to  ascertain  whether  loco- 
motives or  trains  were  approaching  and  neg- 
ligently ran  its  car  in  front  of  locomotive 
No.  11  and  locomotive  No.  4.  It  was  not  nec- 
essary, therefore,  that  appellee  should  re- 
cover on  proof  of  a  violation  of  the  ordi- 
nance. 

A  few  minor  points,  made  by  the  Indianap- 
olis Union  Railway  Company,  have  not  been 
•directly  passed  on  by  us,  but  our  general  ob- 


servations in  the  course  of  this  opinion  suffice 
to  dispose  of  them.   In.  our  opinion  the  re- 
sult below  was  right,  and  prejudicial  error 
has  not  intervened. 
The  judgment  of  the  trial  court  is  affirmed. 


(169  Ind.  511) 

BARNES  et  al.  v.  WAGENER.  (No.  21,126.) 
(Supreme  Court  of  Indiana.    Dec.  17,  1907.) 

1.  Appeal — Final  Juogment— Recobd. 

An  appeal  will  be  dismissed  where  the 
record  does  not  show  a  final  judgment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  $  2286.] 

2.  Same  —  Decisions  Reviewable  —  Final 
Judgments. 

Under  Burns*  Ann.  St.  1901,  §  644,  pro- 
viding that  appeals  may  be  taken  from  the  cir- 
cuit and  superior  courts  to  the  Supreme  Court 
by  either  party  from  all  final  judgments,  etc., 
a  final  judgment,  within  the  meaning  of  the  sec- 
tion, is  one  which  makes  a  final  disposition  of 
the  main  case  so  far  as  there  is  power  in  the 
trial  court  to  decide  on  the  questions  presented 
by  the  issues  therein,  and  a  judgment  is  not  fi- 
nal unless  it  disposes  of  all  of  the  issues  as  to 
all  of  the  parties  in  the  case. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  2,  Appeal  and  Error,  g  426.] 

3.  Same. 

To  an  application  to  the  board  of  county 
commissioners  for  a  license  to  retail  intoxicating 
liquors,  a  remonstrance  was  filed,  raising  ques- 
tions as  to  the  validity  of  the  statutes  regulating 
the  retail  traffic  in  intoxicating  liquors.  The 
remonstrance  was  rejected  by  the  board  on  the 
ground  that  it  did  not  state  any  legal  ground 
therefor.  The  board  then  heard  evidence  in  sup- 
port of  the  application  and  granted  applicant  a 
license.  From  this  order  remonstrators  appeal- 
ed to  the  circuit  court,  which  sustained  a  de- 
murrer to  the  remonstrance,  adjudging  that  re- 
monstrators take  nothing,  and  that  applicant 
recover  his  costs,  eta  Held,  that  since,  under 
the  statute,  applicant  was  required  to  prove  in 
the  circuit  court  that  he  was  not  in  the  habit 
of  becoming  intoxicated,  and  was  otherwise  a 
fit  person  to  be  intrusted  with  a  license,  and 
the  judgment  left  these  matters  undetermined,  it 
was  not  a  final  judgment  within  Burns'  Ann.  St 
1901,  §  644,  authorizing  appeals  to  the  Supreme 
Court  from  final  judgments. 

Appeal  from  Circuit  Court,  St  Joseph 
County ;  Wl  A.  Funk,  Judge. 

Application  by  Michael  Wagener  for  a  li- 
cense to  sell  intoxicating  liquors,  to  which 
Thomas  C.  Barnes  and  others  filed  a  remon- 
strance. The  remonstrance  was  rejected,  and 
a  license  granted,  and  an  appeal  taken. 
From  a  judgment  'of  the  circuit  court  on  ap- 
peal sustaining  a  demurrer  to  the  remon- 
strance, remonstrators  appeal.  Appeal  dis- 
missed. 

Charles  F.  Holler,  for  appellants.  Hoban 
&  Steis,  for  appellee. 

JORDAN,  J.  Appellee  has  moved  to  dis- 
miss this  appeal  upon  the  ground  that  no 
such  final  judgment  was  rendered  by  the  low- 
er court  from  which  an  appeal  will  lie  to  the 
Supreme  Court  The  facts  In  the  case,  so 
far  as  they  are  pertinent  to  the  consideration 
of  the  question  presented  by  the  motion  to 


Digitized  by  Google 


1038 


82  NORTHEASTERN  REPORTER. 


dismiss,  appear  to  be  as  follows:  Appellee 
applied  to  tlie  board  of  commissioners  of  St. 
Joseph  county,  at  the  May  session  thereof, 
1907,  for  a  license  to  be  granted  to  him  to 
sell  intoxicating  liquors  in  a  certain  ward  In 
the  city  of  South  Bend.  This  application 
was  made  under  the  laws  of  this  state  which 
authorize  the  granting  of  a  license  by  the 
board  of  commissioners  to  retail  intoxicating 
liquors.  See  section  7278,  Burns*  Ann.  St 
1901,  et  seq.  Appellants  filed  before  the 
board  of  commissioners  at  said  session  what 
Is  denominated  a  "remonstrance"  against 
the  granting  of  a  license  to  appellee.  By  this 
remonstrance  they  sought  to  present  substan- 
tially the  same  questions  as  were  raised  and 
decided  by  this  court  in  Sopher  v.  State,  81 
N.  E.  913,  in  respect  to  the  invalidity  of  the 
laws  of  this  state  which  regulate  and  restrict 
the  traffic  at  retail  of  intoxicating  liquors. 
Appellee  filed  a  motion  requesting  the  board 
of  commissioners  to  strike  out  and  reject  the 
remonstrance  on  the  ground  that  It  did  not 
state  any  cause  of  remonstrance  under  the 
laws  of  this  state.  This  motion,  over  the  ex- 
ceptions of  the  remonstrators,  the  board  sus- 
tained, and  thereafter  proceeded  to  hear  evi- 
dence in  support  of  appellee's  application, 
and  thereupon  granted  blm  a  license  to  retail 
intoxicating  liquors  upon  the  premises  de- 
scribed in  his  petition.  From  this  order  of 
the  board  said  remonstrators  appealed  to  the 
St.  Joseph  circuit  court.  In  the  latter  court, 
appellee  renewed  his  objections  to  the  re- 
monstrance, by  what  is  termed  a  "demurrer," 
alleging  therein  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  remon- 
strance. This  demurrer  was  sustained  by  the 
court,  to  which  ruling  the  remonstrators  sep- 
arately and  severally  excepted.  The  record 
then  recites  that  "thereupon  the  remonstrat- 
ors failed  and  refused  to  plead  further,  and 
the  court  renders  judgment  on  the  demurrer." 
This  judgment  is  as  follows:  "It  is  there- 
fore considered  and  adjudged  by  the  court 
that  the  remonstrants  take  nothing  by  this 
action,  and  that  defendant  recover  from  the 
remonstrators  his  costs  and  charges  In  this 

case  laid  out  and  expended,  taxed  at  $-  , 

to  which  the  remonstrators,  at  the  time,  ex- 
cepted, and  90  days'  time  Is  given  the  remon- 
strators in  which  to  prepare  and  file  their 
bill  of  exceptions  herein.  _  Thereupon  the 
remonstrators  pray  an  appeal  to  the  Supreme 
Court  of  the  state  of  Indiana,  which  is  grant- 
ed upon  their  filing  an  appeal  bond  in  the 
sum  of  $200  with  the  clerk  of  this  court,  with- 
in 30  days  from  this  date,  with  Frank  P. 
Fields,  as  surety  thereon,  which  surety  is 
hereby  approved  by  the  court."  This  ap- 
peal bond  was  filed  and  approved,  and  a  cer- 
tified transcript  was  filed  in  the  office  of  the 
clerk  of  this  court  on  September  25;  1907. 

The  errors  assigned  relate  to  the  ruling  of 
the  court  in  sustaining  the  demurrer  to  the 
remonstrance.  As  to  whether  there  was  any 
final  judgment  whatever  In  the  lower  court 
disposing  of  the  issue  raised  by  appellee's  ap- 


plication, either  by  granting  or  denying  him 
a  license  to  retail  intoxicating  liquors,  is  not 
disclosed  by  the  record  in  this  case.    As  the 
authorities  affirm,  the  record  on  appeal  mast 
show  a  final  judgment,  or  the  appeal  will  be 
dismissed.    Elliott's  App.  Procedure,  5  96, 
and  cases  cited.    Appeals  to  this  court  can 
only  be  taken  as  authorized  by  statute,  and 
then  only,  with  some  exceptions,  from  a  final 
judgment,  as  provided  by  section  644,  Barns' 
Ann.  St.  1901.   Thornton's  Civ.  Code,  I  437. 
Exceptions  to  this  general  provision  will  be 
found  In  the  statute  permitting  appeals  to 
be  taken  to  the  Supreme  Court  from  certain 
enumerated  Interlocutory  orders,  as  pro- 
vided by  subdivision  15  of  section  9  of  an 
act  concerning  appeals,  etc.,  as  said  section 
was  amended  by  the  Legislature  of  1907. 
See  Acts  1907,  pp.  237,  238,  c.  14a   This  ap- 
peal, however,  does  not  come  within  any  of 
the  exceptions  provided  by  this  statute.  It 
has  been  repeatedly  held  that  a  final  judg- 
ment, within  the  meaning  of  section  644. 
supra,  is  one  which  makes  a  final  disposition 
of  the  main  case  so  far  as  there  is  power  in 
the  trial  court  to  decide  upon  the  questions 
presented  by  the  Issues  therein.  Thomas, 
Adm'r,  v.  Chicago,  etc.,  R.  Co.,  139  Ind.  462, 
39  N.  E.  44,  and  cases  there  cited;  IIol lings- 
worth  v.  Holllngsworth,  29  Ind.  App.  556, 
64  N.  E.  900,  and  cases  there  cited ;  Mak-Saw- 
Ba  Club  v.  Coffin  (Ind.  Sup.)  82  N.  E.  461. 
See  Elliott's  App.  Procedure,  §§  81,  82.  The 
general  rule  is  that  a  judgment  in  a  case  is 
not  final,  within  the  meaning  of  section  644. 
supra,  unless  it  disposes  of  all  of  the  issues 
as  to  all  of  the  parties  in  the  case.   If  there 
remain  Issues  therein  undetermined,  or  if 
the  rights  of  one  or  more  of  the  parties  in 
the  case  are  left  undecided,  there  Is.  gen- 
erally speaking,  no  such  final  judgment  as 
will  warrant  an  appeal.   Or,  In  other  words, 
the  case  must  be  disposed  of  in  all  of  its 
parts  so  far  as  It  is,  under  the  issues  there- 
in, before  the  court.  Otherwise  it  will  not  be 
regarded  as  one  In  which  an  appeal  will  lie 
to  this  court.   Elliott's  App.  Procedure,  If 
80,  81,  82,  83,  84,  90,  91.   Judge  Elliott,  in 
section  84,  supra,  says:   "The  general  rule 
that  appeals  lie  only  from  final  judgments 
is  so  essential  to  the  orderly  administration 
of  justice,  and  has  so  much  to  commend  It. 
that  It  is  with  reason  that  statutory  provis- 
ions creating  exceptions  are  construed  with 
some  strictness.   The  doctrine  Is  that,  where 
a  general  rule  exists,  and  a  party  asserts 
that  his  case  forms  an  exception  to  the  rule, 
he  must  show  substantial  grounds  for  bis 
claim,  or  the  case  will  be  brought  under  the 
rule.  This  doctrine  is  applied  with  liberality 
to  prevent  appeals  from  intermediate  rulings 
or  interlocutory  orders,  for,  in  almost  every 
form  In  which  the  question  has  been  pre- 
sented, the  courts  have  exhibited  their  reluc- 
tance to  multiply  or  recognize  exceptions  to 
the  general  rule.   One  who  asserts  that  his 
case  constitutes  an  exception  to  the  rule  must 
be  prepared  to  show  a  solid  basis  for  his 
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claim,  or  the  general  rule  will  be  preferred  to 
the  exclusion  of  his  claim." 

If,  under  their  singular  remonstrance,  ap- 
pellants can  be  said  to  have  acquired  such  a 
standing  in  the  court  of  the  board  of  commis- 
sioners that  under  the  law  they  were  author- 
ized to  prosecute  an  appeal  to  the  circuit 
court  from  the  order  of  the  board  granting  a 
license  to  appellee,  then,  and  in  that  case, 
such  appeal,  upon  reaching  the  St  Joseph 
circuit  court,  stood  upon  Its  docket  as  an 
original  cause  therein,  to  be  tried  de  novo, 
and  the  appeal  would  have  operated  to  have 
suspended  or  vacated  the  proceedings  and 
order  of  the  board  of  commissioners  from 
which  It  was  taken.  Head  v.  Doehleman, 
148  Ind.  145,  46  N.  EX  585,  and  cases  there 
cited;  State  v.  Sopher,  157  Ind.  8G0,  61  N. 
EX  785,  and  cases  there  cited.  Counsel  for 
appellant,  however,  apparently  travel  upon 
the  mistaken  theory  that,  by  filing  the  re- 
monstrance in  question,  a  proceeding  was 
instituted  independently  of  that  originated 
by  the  application  of  appellee  for  a  license, 
and  that  the  judgment  of  the  circuit  court 
upon  sustaining  the  demurrer  to  the  remon- 
strance, by  which  It  was  adjudged  that  tbe 
remonstrators  take  nothing,  and  that  the 
defendant  recover  his  costs,  etc,  was  such  a 
final  Judgment  In  the  case  that  appellants 
had  a  right  to  appeal  therefrom  to  this  court 
Counsel,  in  their  brief,  say :  "Our  position  Is, 
and  we  stand  upon  it  that  the  St  Joseph 
circuit  court,  in  sustaining  the  demurrer  to 
the  remonstrance,  took  the  remonstrance  out 
of  court,  and,  when  appellants  failed  and  re- 
fused to  plead  further,  they  were  out  of  that 
court  and  with  no  remedy  but  to  appeal  to 
this  court**  This  position  Is  so  untenable 
that  the  mere  mention  thereof  ought  to  serve 
to  disclose  that  fact  If  appellants'  conten- 
tion could  be  sustained,  any  unfavorable  In- 
terlocutory or  Intermediate  order  or  judg- 
ment against  either  the  applicant  or  a  re- 
monstrator,  In  a  proceeding  to  obtain  a  li- 
cense to  retail  Intoxicating  liquors,  would 
enable  the  party  claiming  to  be  aggrieved  by 
such  order  or  Judgment  to  appeal  to  this 
-court  before  the  ultimate  or  final  judgment 
was  rendered  which  decided  the  Issues  ten- 
dered by  the  application,  and,  In  the  event 
the  latter  judgment  was  adverse  to  the  party 
so  appealing,  be  might  again  seek  the  right 
to  appeal  therefrom  to  this  court  This  Illus- 
tration affords  a  fair  sample  of  appealing  a 
case  to  this  court  by  piecemeal,  which,  un- 
der a  well-settled  general  rule,  is  forbidden, 
in  the  absence  of  some  statutory  exception 
thereto.  See  Mak-Saw-Ba  Club  v.  Coffin 
(Ind.  Sup.)  82  N.  E.  461,  and  authorities  there 
cited.  In  this  latter  case  the  question  as  to 
what  constitutes  an  appealable  judgment,  un- 
der our  statute,  is  fully  considered.  In  Castle 
v.  Bell,  145  Ind.  8,  44  N.  E.  2,  this  court 
«aid:  "When  a  person  becomes  a  petitioner 
for  a  license  to  sell  Intoxicating  liquors,  un- 
der the  act  of  1875,  the  burden  Is  cast  upon 
him  to  prove,  both  before  the  commissioners 


and  in  the  circuit  court  In  the  event  of  an 
appeal,  that  he  Is  not  in  the  habit  of  becom- 
ing Intoxicated,  and  Is  otherwise,  under  the 
law,  a  fit  person  to  be  intrusted  with  a  li- 
cense to  sell  such  liquors.  Goodwin  v.  Smith, 
72  Ind.  113,  37  Am.  Rep  144;  List  v.  Pad- 
gett 96  Ind.  126.  This  onus  rests  upon  the 
applicant  and  such  proof  Is  required  of  him 
before  he  can  obtain  a  license,  without  re- 
gard to  the  fact  that  a  remonstrance  as  to 
his  unfitness  has  or  has  not  been  Interposed 
to  the  granting  thereof." 

It  is  certainly  evident  that  these  issues,  as 
Involved  or  tendered  by  appellee's  application 
in  the  St  Joseph  circuit  court,  upon  appeal 
by  appellants  (assuming,  without  deciding, 
that  they  had  a  standing  or  right  under  their 
remonstrance  to  prosecute  such  appeal),  were 
left  by  the  judgment  from  which  they  have 
appealed  wholly  undetermined  or  undecided. 
It  therefore  follows  that  this  appeal  falls 
fully  within  the  prohibition  of  the  rule  af- 
firmed by  the  authorities  hereinbefore  cited. 
Had  the  lower  court,  after  appellants  had  ap- 
pealed from  the  Judgment  in  question,  upon 
hearing  evidence  In  support  of  appellee's  ap- 
plication, refused  to  grant  him  a  license, 
then  certainly  appellants  could  not  In  rea- 
son claim  that  they  were  aggrieved  by  such 
final  Judgment  and  under  the  circumstances 
their  appeal  herein  would  Involve  nothing 
more  upon  the  ruling  against  the  remon- 
strance than  a  moot  question,  which  this 
court  would  not  be  authorized  to  decide  or  de- 
termine. 

It  follows  that  the  appeal  herein  Is,  not 
prosecuted  from  a  final  judgment  wlthjn  the 
meaning  of  section  644,  supra,  of  our  Civil 
Code,  and  therefore  the  motion  to  dismiss 
must  be  sustained. 

Appeal  dismissed,  at  the  cost  of  appellants. 

(169  Infl.  488) 

EACOCK  t.  STATE.    (No.  20,936.) 
(Supreme  Court  of  Indiana.    Dec.  12,  1907.) 

1.  Statutes— Criminal  Law— Offenses—  Re- 
TBOACTivc  Operation. 

A  prosecution  based  on  a  transaction  oc- 
curring in  1904  is  not  covered  by  the  crimes  act 
of  1905,  but  by  tbe  crimes  act  and  Code  of 
Criminal  Procedure  of  1881,  and  the  amendments 
in  force  in  1904. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig, 
vol.  44,  Statutes,  §8  342-^49.] 

2.  Threats — Blackmail — Gifrv  of  Offense. 

The  gist  of  blackmail  under  Burns'  Ann. 
St.  1001,  5  1999,  punishing  one  who  accuses  an- 
other of  immoral  conduct  with  intent  to  extort 
or  gain,  etc.,  is  the  extortion  of  things  of  value 
from  a  person  by  menaces  of  personal  injury,  or 
by  threatening  to  accuse  him  of  crime  or  any 
immoral  conduct,  which,  if  true,  tends  to  de- 
grade and  disgrace  him. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  45,  Threats,  §  1.] 

3.  Conspibact— Offenses— Pleading. 

In  pleading  a  conspiracy  to  commit  a  fel- 
ony, tbe  essential  elements  of  tbe  felony  intend- 
ed must  be  as  fully  set  forth  as  in  an  indictment 
for  such  felony. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
voL  10,  Conspiracy,  |  01.] 
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4.  Criminal  Law  — Other  Offenses  —  Evi- 

dence— Admissibility. 

On  a  prosecution  for  a  conspiracy  to  black- 
mail, evidence  of  other  conspiracies  to  black- 
mail by  accused  is  admissible  to  show  guilty 
knowledge,  intent,  and  motive. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  825-829;  vol.  10, 
Conspiracy,  §  103.] 

6.  Same— Instructions. 

Where,  on  a  trial  for  conspiracy  to  black- 
mail, evidence  of  other  conspiracies  to  black- 
mail by  accused  was  admitted,  a  charge  that 
such  evidence  was  not  proof  that  the  conspiracy 
charged  was  formed,  and  should  only  be  consid- 
ered if  the  jury  found  from  other  evidence  that 
the  combination  charged  had  been  formed,  and 
then  only  on  the  issue  of  intent,  was  proper. 

6.  Conspiracy — Blackmail — Proof. 

On  a  trial  for  conspiracy  to  blackmail,  it  is 
necessary  for  the  state  to  prove  the  verbal 
threats  as  alleged  in  the  indictment. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Conspiracy,  §  90.] 

7.  Same. 

Where,  on  a  trial  for  conspiracy  to  black- 
mail a  third  person  by  charging  him  with  sedu- 
cing one  of  the  conspirators,  there  was  evidence 
of  a  conspiracy  to  extort  money  from  the  third 
person  by  threatening  him  with  prosecution  for 
seduction  unless  he  settled  therefor,  a  letter  by 
one  of  the  conspirators  to  the  third  person,  de- 
manding a  settlement,  written  during  the  exist- 
ence of  the  conspiracy  and  in  furtherance  of  its 
object  was  admissible  as  against  the  conspira- 
tors and  as  showing  why  the  conspirators  and 
the  third  person  subsequently  met,  and  as  aiding 
in  construing  what  was  said  and  done  at  such 
meeting. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  10,  Conspiracy,  §§  101,  102.] 

8.  Criminal  Law— Evidence— Acts  and  Dec- 
larations of  Conspirators— Admissibil- 
ity. 

Where  the  connection  of  individuals  in  an 
unlawful  enterprise  is  prima  facie  established, 
every  act  and  declaration  of  each  member  of  the 
confederacy  in  pursuance  of  the  original  plan 
and  with  reference  to  the  common  object  is  the 
act  and  declaration  of  them  all,  and  ib  original 
evidence  against  each  of  them,  and  it  makes  no 
difference  at  what  time  any  one  of  these  in- 
dividuals entered  into  the  conspiracy. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §{  989-1001.] 

9.  Same— Conduct  of  Accused— Evidence-— 
Admissibility. 

Evidence  that  accused  procured,  or  attempt- 
ed to  procure,  the  absence  of  state's  witnesses, 
is  admissible  against  him;  and  evidence  that 
third  persons  procured,  or  attempted  to  procure, 
the  absence  of  witnesses,  is  admissible  against 
accused,  where  he  was  privy  thereto. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  782.] 

10.  Same. 

Where  the  state  prima  facie  showed  that 
accused  was  privy  to  what  was  done  by  third 
persons  in  procuring  the  absence  of  a  witness 
for  the  state,  the  court  properly  admitted  evi- 
dence of  what  such  third  persons  did. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §  782.] 

11.  Same. 

Where  the  court  admitted  proof  of  what 
third  persons  did  in  procuring  the  absence  of  a 
witness  for  the  state  on  the  theory  that  ac- 
cused was  privy  thereto,  the  jury  must  determine 
whether  or  not  accused  was  privy  thereto,  and, 
unless  they  find  that  he  was,  the  evidence  can- 
not be  considered. 


12.  Same— Instructions. 

An  instruction  that  unless  the  jnry  found 
that  accused  was  privy  to  the  removal  of  a 
witness  for  the  state,  procured  by  third  persona, 
they  should  not  consider  the  evidence  of  the 
removal,  was  not  objectionable  as  making  the 
jury  the  judges  of  the  admissibility  of  evidence, 
but  properly  left  to  them  the  credibility  of  the 
witnesses,  prima  facie  showing  that  accused  was 
privy  thereto. 

13.  Conspiracy— Blackmail— Evidence— Ad- 
missibility. 

On  a  trial  for  conspiracy  to  blackmail  a 
third  person  by  charging  him  with  seducing  one 
of  the  conspirators,  evidence  of  the  sexual  rela- 
tions between  the  third  person  and  soch  con- 
spirator was  inadmissible,  the  offense  charged 
not  consisting  in  threatening  to  charge  an  in- 
nocent person  with  crime,  but  consisting  in  mak- 
ing such  accusation  with  intent  to  extort  money, 
etc.,  from  him. 

14.  Witnesses— Cross-examination — Limit. 

It  is  not  error  to  limit  questions  on  cross- 
examination  of  a  witness  to  the  subjects  of  the 
examination  in  chief,  and  if  the  cross-exam- 
ining party  wishes  to  examine  the  witness  as  to 
new  matter,  he  can  do  so  by  calling  him  after- 
wards as  his  own  witness. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  50,  Witnesses,  §§  949-354.] 

15.  Criminal  Law— Appeal— Discretion  or 
Trial  Court. 

The  extent  of  the  cross-examination  of 
witnesses  in  a  criminal  case  rests  in  the  sound 
discretion  of  the  trial  court,  and  only  an  abuse 
thereof  will  cause  a  reversal. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  %  3004.] 

16.  Same— Instructions. 

Instructions  in  a  criminal  case  must  be  con- 
strued as  an  entirety,  and  if,  as  a  whole,  they 
correctly  present  the  law,  neither  errors  in  in- 
structions when  considered  by  themselves,  nor 
verbal  inaccuracies  or  technical  errors,  are 
ground  for  reversal. 

[Ed.  Note.— For  cases  ip  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  $  1990.] 

17.  Same— Harmless  Error. 

The  giving  of  erroneous  instructions  is  not 
reversible  error  where  accused  was  not  prej- 
udiced thereby. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  15,  Criminal  Law,  5  3154.] 

18.  Conspiracy— Elements. 

It  is  not  essential  to  the  formation  of  a 
conspiracy  that  there  should  have  been  a  formal 
agreement  between  the  parties  thereto  to  do  the 
acts  charged,  but  it  is  sufficient  if  the  minds  of 
the  parties  met  understanding^  so  as  to  bring 
about  a  deliberate  agreement  to  do  such  acts, 
though  such  agreement  is  not  manifested  by  any 
formal  words. 

[Ed.  Note.— For  cases  In  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  §  33.} 

19.  Same— Evidence— Admissibility. 

The  concurrence  of  minds  essential  to  a  con- 
spiracy may  be  proved  by  direct  or  circum- 
stantial evidence,  or  both,  and  the  fact  may  be- 
inferred  where  the  parties  are  apparently  pur- 
suing the  same  object,  whether  acting  separately 
or  together  by  common  or  different  means,  all 
leading  to  the  same  unlawful  result. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Conspiracy,  §  100.] 

20.  Same— Persons  Liable. 

Where  two  or  more  persons  combine  to  com- 
mit a  crime,  each  is  criminally  responsible  for 
the  acts  of  his  confederates  committed  in  the- 
furtherance  of  the  common  design,  and  a  person 
coming  into  a  conspiracy  after  it  is  formed,  and 
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assisting  in  its  execution,  Is  a  party  thereto 
and  is  liable  therefor. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  10,  Conspiracy,  f  76.] 

21.  Same— Sentence. 

Where  several  persons  charged  with  con- 
spiracy are  tried  separately,  a  judgment  may  be 
pronounced  against  one  before  a  conviction  of 
the  others. 

22.  Same— Issues  and  Pboof. 

One  charged  with  conspiracy  with  others 
named  may  be  convicted  on  proof  of  a  conspir- 
acy with  any  of  such  others,  without  proof  of 
a  conspiracy  participated  in  by  all  of  them. 

[Ed.  Note.— For  cases  in  point,  see  Gent  Dig. 
vol.  10,  Conspiracy,  §  90.] 

23.  Same  —  Instructions  —  Misleading  In- 
structions. 

An  instruction  on  a  trial  for  conspiracy  to 
blackmail,  by  charging  one  with  seduction  with 
a  view  to  procure  money  from-  him,  that  the 
statutes  on  the  subject  of  conspiracy  and  black- 
mail should  not  be  construed  so  as  to  render  one 
liable  to  indictment  if  he  in  good  faith  entered 
into  an  employment  to  bring  suit  for  damages 
for  seduction,  or  demanded  satisfaction  before 
the  commencement  of  the  suit,  and  such  a  charge, 
if  made  in  good  faith,  is  not  extortion,  and 
if  the  jury  believe  that  accused,  in  good  faith, 
entered  into  employment  to  sue  for  the  seduc- 
tion, accused  must  be  acquitted,  while  if  he 
did  not  enter  into  the  employment  in  good  faith, 
but  to  extort  money  by  blackmail,  a  verdict  of 
guilty  should  be  rendered,  was  not  objectionable 
as  requiring  accused  to  prove  that  he  was  acting 
in  good  faith. 

24.  Criminal  Law— Inviting  EbbOB— Right 
to  Complain. 

Accused  cannot  complain  of  an  instruction 
substantially  like  one  requested  by  him,  and 
which  he  claims  the  court  erred  in  not  giving. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §  3009.] 

25.  Same—  Instructions. 

An  instruction  that  if  after  considering  the 
evidence,  including  the  proof  of  good  character  of 
accused,  the  jury  entertain  a  reasonable  doubt 
as  to  his  guilt,  they  must  acquit  him,  but  if  the 
evidence  convinces  them  beyond  a  reasonable 
doubt  of  his  guilt  they  may  so  find  notwith- 
standing his  good  character,  is  not  objection- 
able as  depriving  accused  of  the  benefit  of  the 
evidence  of  good  character. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1838-1845.] 

28.  Same  — Pboof  of  Good  Chabacteb  —  Ef- 
fect. 

Evidence  of  good  character  of  accused  is  to 
be  taken  into  consideration  in  determining  his 
guilt  or  innocence,  but  proof  of  previous  good 
character  does  not  excuse  crime. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  5  846.] 

27.  Same— Requested  Instructions— Avail- 
able Ebbob. 

No  available  error  is  committed  by  the  re- 
fusal of  a  requested  instruction  not  signed  by 
accused  or  his  counsel,  and  delivered  to  the  court 
before  the  commencement  of  the  argument,  as 
required  by  Burns'  Ann.  St  1901,  §  1892,  subd. 


28.  Same— Refusal  of  Instbuctions  Cover- 
ed bt  Those  Given. 

It  is  not  error  to  refuse  instructions  sub- 
stantially embraced  in  those  given. 

[Ed.  Note.— For  cases  in  point,  see  Gent.  Dig. 
vol.  14,  Criminal  Law,  §  2011.] 

29.  Same— Vebdict—  Conclusiveness. 

The  Supreme  Court  can  reverse  a  criminal 
case  on  the  ground  that  the  verdict  is  contrary 
to  law  and  the  evidence,  only  when  there  is  no 

S2  N.E.-66 


•  evidence  to  prove  an  essential  element  of  the 
crime  charged. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  15,  Criminal  Law,  §§  3074-3083.] 

80.  Same. 

Where  the  evidence  sustained  every  material 
allegation  in  the  indictment,  and  the  judge  ap- 
proved the  verdict  of  guilty  by  overruling  a 
motion  for  a  new  trial,  the  Supreme  Court  can- 
not reverse  the  judgment  because  of  a  conflict 
in  the  evidence. 

{Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  15,  Criminal  Law,  §§  3068,  3084.] 

Appeal  from  Circuit  Court,  Tippecanoe 
County;  Henry  H.  Vintor,  Special  Judge. 

Joseph  Eacock  was  convicted  of  conspiracy 
to  blackmail,  and  he  appeals.  Affirmed. 

Haywood  &  Burnett,  for  appellant.  Danl. 
P.  Flannagan,  Pros.  Atty.,  C.  W.  Miller,  Atty. 
Gen.,  Geake,  Dowling  &  Hadley,  James  Bing- 
ham, Atty.  Gen.,  and  White  &  Gavins,  for 
the  State. 

MONKS,  C.  J.  This  Is  a  prosecution  against 
appellant  and  one  Lula  B.  Grimes,  charging 
them  with  conspiracy  to  blackmail  one  Will 
E.  Kessler.  A  trial  of  appellant  on  said 
charge  resulted  in  a  verdict  of  guilty,  and 
over  a  motion  for  a  new  trial  final  judgment 
was  rendered  against  him. 

As  the  transactions  upon  which  this  pros- 
ecution is  based  occurred  in  1904,  the  same 
is  not  in  any  respect  governed  by  the  crimes 
act  of  1905,  but  by  the  crimes  act  and  Code 
of  Criminal  Procedure  of  1881,  and  the  amend- 
ments thereof  In  force  in  1904.  Miller  v. 
State,  165  Ind.  566,  570,  571,  70  N.  E.  245; 
Stieler  v.  State,  166  Ind.  548,  77  N.  E.  1083; 
State  v.  Thompson,  167  Ind.  96,  78  N.  E. 
328;  State  v.  Hazzard  (Ind.)  80  N.  E.  149. 

The  errors  assigned  are:  (1)  The  court 
erred  in  overruling  appellant's  motion  to 
quash  the  indictment  (2)  The  court  erred 
in  overruling  appellant's  motion  for  a  new 
trial. 

So  much  of  the  conspiracy  and  blackmail- 
ing statutes  as  need  be  considered  reads: 
"Any  person  or  persons  who  shall  unite  or 
combine  with  any  other  person  or  persons 
for  the  purpose  of  committing  a  felony;  *  •  • 
shall,  upon  conviction  thereof,  be  fined  •  •  • 
and  imprisoned  in  the  state  prison.  *  •  •  " 
Section  2260,  Burns*  Ann.  St  1901.  "Who- 
ever, either  verbally  or  by  any  letter  or  writ- 
ing or  any  written  or  printed  communica- 
tion *  *  *  ;  accuses  or  threatens  to  accuse 

*  *  *  any  person  *  *  •  of  any  immoral 
conduct  which,  If  true,  would  tend  to  degrade 
and  disgrace  such  person,  or  in  any  way  sub- 
ject him  to  ridicule  or  contempt  of  society 

*  *  •  with  intent  to  extort  or  gain  from  such 
person  any  chattel,  money,  6r  valuable  se- 
curity •  *  *  is  guilty  of  blackmailing, 
and  shall,  upon  conviction  thereof,  be  impris- 
oned in  the  state  prison.  •  •  * "  Section 
1999,  Burns'  Ann.  St  1901.  The  gist  of  the 
felony  defined  as  blackmailing  is  the  extor- 
tion of  money,  chattels,  or  valuable  securi- 
ties from  a  person  by  menaces  of  personal 
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Injury  or  by  threatening  to  accuse  him  of 
crime  or  of  any  immoral  conduct,  which,  If 
true,  would  tend  to  degrade  and  disgrace 
such  person.  In  pleading  a  conspiracy  to 
commit  a  felony  the  essential  elements  of  the 
felony  Intended  must  be  as  fully  set  forth  as 
in  an  indictment  for  such  felony.  Gillett, 
Crim.  Law  (2d  Ed.)  8  310;  McKee  v.  State, 
111  Ind.  378, 12  N.  E.  510;  Musgrave  v.  State, 
133  Ind.  297,  305,  300,  32  N.  E.  885.  The  In- 
dictment fully  complies  with  this  require- 
ment, and  is  sufficient  under  the  rule  declar- 
ed in  Motsinger  v.  State,  123  Ind.  498,  24  N. 
E.  342;  Utterback  v.  State,  153  Ind.  545, 
55  N.  E.  420.  The  court  did  not  err  in  over- 
ruling appellant's  motion  to  quash. 

It  Is  claimed  by  appellant  that  the  court 
erred  In  permitting  the  state  to  Introduce  evi- 
dence concerning  other  alleged  conspiracies 
to  blackmail  by  appellant  than  that  set  forth 
in  the  indictment.  Such  evidence  was  prop- 
erly admitted  as  tending  to  show  the  guilty 
knowledge,  intent,  and  motive  of  appellant 
in  doing  what  is  charged  in  the  Indictment. 
Higgens  v.  State,  157  Ind.  57,  00  N.  E.  085, 
and  authorities  cited;  Sanderson  v.  State 
(Ind.)  82  N.  E.  525;  Crum  v.  State,  148 
Ind.  401,  411-413,  47  N.  E.  833;  Strong  v. 
State,  8G  Ind.  (dissenting  opinion  of  Elliott, 
J.,  on  pages  215-219,  44  Am.  Rep.  292,  which 
was  approved  in  Crum  v.  State,  supra,  page 
412  of  148  Ind.,  page  833  of  47  N.  E.) ;  State 
v.  Lewis,  96  Iowa,  286,  297,  298,  65  N.  W. 
295;  Gillett,  Crim.  Law  (2d  Ed.)  $  870;  12 
Cyc.  pp.  406-411.  As  was  said  In  Glllett's 
Iudirect  and  Collateral  Evid.  pp.  79, 80 :  "Col- 
lateral crimes  may  be  shown  when  they  tend 
to  prove  malice,  guilty  knowledge,  intent,  mo- 
tive, and  the  like,  if  such  element  enters  in- 
to the  offense  charged.  Conspiracy  cases 
furnish  a  common  illustration  of  this  doc- 
trine." 

The  court  correctly  instructed  the  jury,  In 
effect,  that  such  testimony  was  not  evidence 
that  the  conspiracy  charged  was  formed,  but 
that  the  same  should  only  be  considered  by 
the  jury  if  they  found  from  the  other  evi- 
dence beyond  a  reasonable  doubt  that  the 
alleged  combination  bad  been  formed,  and 
then  only  to  determine  the  intent  and  motive 
of  the  parties  thereto. 

The  state  read  in  evidence,  over  the  ob- 
jection of  appellant,  a  letter  signed  by  him 
to  Will  E.  Kessler,  which  contained  the  fol- 
lowing: "C.  E.  Grimes  of  this  city  has  em- 
ployed me  In  the  matter  wherein  he  claims 
that  you  have  alienated  the  affections  of  his 
wife  and  seduced  her.  I  shall  be  glad  to  see 
you  upon  this  matter  forthwith.  If  Imme- 
diate attention  is  not  given  it,  action  will  be 
instituted  immediately." 

It  appears  from  the  evidence  of  Lula  B. 
Grimes,  who  was  jointly  indicted  with  appel- 
lant and  who  was  a  witness  for  the  state, 
that  she  wanted  "to  get  even"  with  Will  E. 
Kessler,  and  told  Mrs.  Grace  Brown,  an  In- 
timate acquaintance,  of  her  trouble  with 
Kessler.   At  the  request  of  Mrs.  Brown,  she 


went  with  her  to  the  office  of  the  appellant 
an  attorney  at  law,  where  Mrs.  Brown,  who 
knew  appellant,  introduced  her  to  him. 

She  gave  the  following  testimony  in  regard 
to  the  conspiracy  charged:   "My  name  is 
Lula  Bessie  Grimes.   My  husband's  name  is 
Charles  E.  Grimes.    We  have  been  married 
11  years  last  June.    Have  known  the  de- 
fendant, Joseph  Eacock,  about  18  months- 
Am  acquainted  with  Grace  Brown,  wife  of 
Thomas  Brown.    I  visited  the  office  of  Mr. 
Encock  .ln  August,  1904;    called  there  with 
Mrs.  Grace  Brown,  who  Introduced  me  to 
Mr.  Eacock.   Mrs.  Brown  told  him  of  the 
purpose  of  my  visit,  and  that  I  was  an  ac- 
quaintance of  hers  and  she  wanted  him  to 
do  the  right  thing  by  me.    He  said,  'Grace, 
I  usually  do  It;   I  always  did  it  by  you.* 
Told  Eacock  I  had  an  engagement  with  Mr. 
Kessler,  and  he  had  stood  me  up.    He  said. 
That  Is  all  right;   I  am  looking  for  such 
fish  as  that,  and  I  will  attend  to  him.'  I 
said,  This  will  not  get  me  in  trouble,  will 
it?    He  said,  'None  in  the  least;  I  will  at- 
tend to  that.'   I  stated  to  Mr.  Eacock  what 
Mrs.  Brown  had  told  me,  that  I  was  a  fool 
for  working  the  way  I  had  worked  for  the 
last  few  years;  there  was  ways  of  making 
money  easier  than  that,  and  Mr.  Eacock  wis 
the  man  that  would  get  it   She  persuaded 
me  to  go  up  there  with  her  that  afternoon 
and  introduced  me  to  Mr.  Eacock.  Giving 
my  own  self  a  compliment,  he  said  'Grace 
was  right;'  that  I  was  too  good  looking  a 
woman  to  work  the  way  I  was  working.  He 
said  he  would  fix  Will  Kessler  for  that  I 
had  known  Kessler  almost  all  my  life.  On 
that  occasion  Eacock  asked  my  husband's 
name.    I  told  him,  and  he  said  that  was  all 
he  wanted;  for  me  to  go  on,  and  he  would 
call  me  back  to  the  office  when  be  needed 
me.    He  asked  me  if  Mr.  Grimes  had  any 
Intention  to  leave  the  city  for  a  short  time, 
and,  if  not,  could  I  arrange  any  way  be 
would  be  out  of  the  city?   I  told  him  the 
following  week  he  was  going  to  Louisville. 
My  husband  went  there  to  the  encampment 
of  K.  of  P.,  Uniform  Rank.    It  was  about 
August  12th.   He  came  back  about  the  19th. 
I  next  saw  Mr.  Eacock  with  reference  to  this 
matter  the  following  Tuesday,  or  Wednes- 
day, at  his  office.   He  called  me  to  his  office. 
When  I  went  up  he  wanted  to  know  where 
I  had  beeu  all  this  time ;  that  he  could  not 
find  me  In  the  city.  Told  him  I  had  been  out 
to  Thorntown.    He  said,  'Well,  it  was  dead 
easy;  I  fixed  Kessler  all  right*   He  said, 
•Here  Is  $75;  you  take  that  and  keep  your 
mouth  shut*   ne  said  something  to  me  then 
about  what  I  could  do  In  the  future.  He 
told  me  if  I  would  listen  to  him  and  do  as 
he  wanted  me  to  do.  Inside  of  six  months  or 
a  year  I  would  be  lndei>endent  rich.  He 
asked  me  if  I  would  not  like  to  make  a  good 
roll  of  money ;  I  said,  *I  guess  not.  any  more.' 
He  said,  'You  are  foolish.'   He  said,  'Here  is 
Grace;   I  have  got  her  $10,000  within  the 
last  few  years ;'  and  he  said,  'If  you  go  down 
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and  see  or  ,  I  don't  know  which, 

and  ask  him  for  a  loan  for  fifty  dollars — 
don't  forget  to  put  on  your  best  bib  and 
tucker,  and  be  sure  and  wear  a  veil — ask 
!hlm  for  a  loan  of  fifty  dollars,  and  In  re- 
turn he  will  ask  you  for  security,  and  you 
disremember  the  security  and  ask  him  to  call 
at  your  bouse.'  He  told  me  when  I  first 
went  up  he  got  $250;  then  when  I  went 
again  he  said  $300  was  all  be  could  get,  and 
It  was  'dead  easy.'  He  stated  to  me  other 
persons  he  had  gotten  money  from  In  this 
way  with  Mrs.  Brown,  different  ones  here 
In  the  city.  At  another  time  there  was  a 
business  man  on  Main  street  mentioned.  Mr. 
Eacock  said  he  would  threaten  to  file  suit 
against  Kessler  for  alienating  my  affections 
away  from  my  husband.  My  husband  was 
not  with  me  on  any  of  these  occasions  when 
I  visited  Mr.  Eacock's  office.  My  husband 
had  no  knowledge  of  the  transactions  be- 
tween me  and  Eacock.  After  the  grand  Jury 
commenced  the  investigation  last  winter  Mr. 
Eacock  said  I  must  persuade  my  husband 
that  he  had  employed  him  to  protect  himself 
as  well  as  me." 

On  cross-examination  she  testified:  "Got 
acquainted  with  Mrs.  Brown  previous  to  the 
9th  of  October,  1903;  acquaintance  became 
intimate;  were  engaged  in  lodge  affairs  to- 
gether; had  no  acquaintance  with  Eacock 
before  that.  Mrs.  Brown  accompanied  me  to 
Eacock's  office.  The  first  conversation  with 
Eacock  was  In  the  main  room  of  office;  no 
one  In  the  room  other  than  Eacock,  Mrs. 
Brown,  and  myself.  When  Mrs.  Brown  intro- 
duced me  to  Eacock,  Mrs.  Brown  and  Mr. 
Eacock  had  a  little  conversation,  and  then 
I  talked  with  Mr.  Eacock.  Didn't  hear  all 
of  conversation  that  Mrs.  Brown  had  with 
Eacock;  don't  remember  conversation  that 
I  heard  between  Mrs.  Brown  and  Eacock  well 
enough  to  detail  now;  can't  relate  the  sub- 
stance of  it  any  better  than  I  did  yesterday. 
I  don't  know  what  Mrs.  Brown  and  Eacock 
said  to  each  other  when  they  were  talking 
aside  from  me.  I  went  to  Eacock's  office  to 
give  Mrs.  Brown  her  wishes;  I  can't  say 
that  I  had  any  Intention  at  my  first  call 
there.  Mrs.  Brown  introduced  me  to  Eacock, 
and  he  accepted  the  introduction  as  I  did, 
and  she  told  him  I  was  an  acquaintance  of 
hers  and  she  wanted  him  to  do  the  right 
thing  by  me.  He  said,  'Grace,  I  usually  do 
It ;  I  always  did  It  by  you.'  She  went  away, 
and  Mr.  Eacock  and  I  had  our  little  conversa- 
tion. He  said,  'That  is  all  I  want  to  know; 
I  will  do  the  balance.'  Mrs.  Brown  went 
down  the  street,  I  don't  know  where.  Only 
went  there  for  counsel  about  the  Kessler 
matter.  It  was  only  a  purpose  to  get  even, 
was  all  I  had  In  mind — to  get  even  with  Kess- 
ler. Wanted  Mr.  Eacock  to  do  for  me  what- 
ever he  thought  was  best;  not  to  cause  any 
trouble.  Told  him  I  had  an  engagement  with 
him  and  he  did  not  keep  It.  Did  not  tell 
him  what  kind  of  engagement  I  had.  He 
seemed  to  understand  without  being  told. 


It  was  an  engagement  to  meet  Mr.  Kessler 
at  Mrs.  Porter's.  Didn't  tell  him  for  what 
purpose.  I  said  that  Kessler  had  stood  me  up 
and  I  wanted  to  get  even.  By  his  having 
stood  me  up,  I  meant  he  did  not  keep  Iris 
engagement  Think  I  told  him  when  It  was 
that  Kessler  had  failed  to  come  to  time. 
I  answered  his  questions  that  he  asked.  He 
asked  me  what  date,  and  I  tried  to  give  it 
to  him.  I  think  about  the  last  of  July,  and 
I  told  him  the  place  where  Kessler  was  to 
meet  me.  He  said  he  would  attend  to  the 
balance ;  that  he  was  after  such  fish  as  that. 
He  said  if  I  would  do  as  he  wanted  me  to 
he  would  have  me  independently  rich  In  six 
months.  He  said  if  I  would  go  to  different 
ones  and  make  engagements  that  he  would 
attend  to  the  rest.    He  suggested  that  I  go 

to  ,  and  he  told  me  of  different  other 

ones  that  would  be  easy  ones.  Mr.   

was  another.  He  said  there  was  different 
ones.  I  said,  *I  don't  want  to  get  in  no  box, 
Mr.  Eacock.'  He  said,  'You  will  not  get  In 
no  box.*  He  said,  'If  you  will  do  as  I  say, 
you  will  be  rich  in  six  months.'  He  told  me 
I  was  too  good  looking  a  woman  to  make  my 
living  by  hard  work.  He  said  I  could  make 
my  living  easily  by  pulling  people's  legs. 
Mr.  Eacock  told  me  his  plans,  and  the  way 
he  proposed  to  go  after  Kessler.  I  was  to 
stay  in  the  background;  was  not  asked  to 
do  anything  in  accomplishing  that  purpose; 
I  was  simply  to  allow  him  to  manage  the 
thing,  and  everything  that  was  to  be  done  he 
was  to  do  it.  Mr.  Eacock  asked  me  if  Kess- 
ler owned  property.  Told  him  I  thought  he 
did,  but  it  was  in  his  wife's  name.  Don't 
remember  that  he  stated  any  amount  of  mon- 
ey he  expected  to  get  out  of  him.  The  under- 
standing was  that  he  was  to  take  my  case 
and  manage  it  to  the  best  of  his  ability  and 
bring  Kessler  to  time  for  whatever  he  could." 

Charles  E.  Grimes,  the  husband  of  said 
Lula  B.  Grimes,  testified:  "That  he  never 
employed  appellant  in  said  matter  of  Kessler, 
and  had  no  knowledge  of  It  Until  after  It  was 
settled,  when  some  one  'threw  It  up  to  him.'  " 

It  appears  from  the  evidence  of  Will  E. 
Kessler,  a  witness  for  the  state,  that  he  re- 
ceived said  letter  in  the  morning,  and  at  once 
went  to  Lafayette  and  employed  a  lawyer  aft- 
er which  appellant  came  to  the  office  of  Kess- 
ler's  lawyer,  where  Kessler  at  first  refused  to 
settle  for  the  amount  appellant  demanded, 
and  that  thereupon  appellant  said  he  would 
bring  proceedings  before  evening.  When  re- 
called, Kessler  testified  that  when  "I  told 
him  (appellant)  1  would  not  give  them  over 
$200  he  turned  his  back  upon  me  and  said, 
•I  will  bring  suit  before  night  if  the  claim 
is  not  settled  to-day',— if  I  didn't  give  $250." 
That  this  was  about  10  or  10 :30  in  the  fore- 
noon. After  this  about  noon  Kessler  settled 
with  appellant  for  $250.  He  paid  $300— 
$250  for  appellant,  and  $50  for  bis  own  law- 
yer. He  testified  that  he  settled  and  paid 
the  money  "to  keep  down  notoriety."  Appel- 
lant gave  receipt  for  said  $250,  "In  full  of 
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all  demands  to  date  of  every  kind,  character, 
and  description  growing  out  of  tort  or  con- 
tract doe  or  claimed  to  be  due  to  us  or  either 
of  us,  there  being  a  Joint  and  several  claim," 
and  signed  the  same:  "Joseph  Eacock,  At- 
torney for  C.  E.  Grimes  and  Ressie  Grimes, 
his  wife." 

While  it  was  necessary  for  the  state  to 
prove  verbal  threats  as  alleged  in  the  indict- 
ment, said  letter  was  properly  admitted  as 
tending  to  show  why  the  parties  met;  and 
what  was  said  and  done  at  said  meeting  must 
be  considered  in  the  light  thereof.  The  ver- 
bal threats  made  by  appellant,  when  Kessler 
refused  to  settle  for  the  amount  demanded, 
"that  he  would  bring  proceedings  before 
evening,"  or  "that  he  would  bring  suit  before 
night  if  the  claim  Is  not  settled  to-day," 
must  be  considered  in  the  light  of  said  letter, 
us  well  as  In  the  light  of  what  was  said  at 
the  time  of  said  interview.  The  letter  was  a 
part  of  the  transaction  between  appellant 
and  Kessler  as  much  as  what  was  said  at  the 
interview  between  them.  It  was  said  by  this 
court  in  Card  v.  State,  109  Ind.  415,  at  pages 
418,  419,  9  N.  E.  592:  A  "foundation  must 
first  be  laid  by  proofs  sufficient  in  the  opin- 
ion of  the  Judge  to  establish  prima  facie  the 
fact  of  conspiracy  between  the  parties,  or 
proper  to  be  laid  before  the  Jury  as  tending 
to  establish  such  (act  The  connection  of  the 
Individuals  in  the  unlawful  enterprise  being 
thus  shown,  every  act  and  declaration  of  each 
member  of  the  confederacy,  In  pursuance  of 
the  original  concerted  plan,  and  with  refer- 
ence to  the  common  object,  is,  In  contempla- 
tion of  law,  the  act  and  declaration  of  them 
all,  and  is  therefore  original  evidence  against 
each  of  them.  It  makes  no  difference  at 
what  time  any  one  entered  Into  the  con- 
spiracy. Every  one  who  does  enter  into  a 
common  purpose  or  design  Is  generally  deem- 
ed, In  law,  a  party  to  every  act  which  may 
afterwards  be  done  by  any  of  the  others  In 
furtherance  of  such  design.  *  *  *  The 
acts  and  declarations  thus  admitted  are 
those  only  which  were  made  and  done  dur- 
ing the  pendency  of  the  criminal  enterprise 
and  In  furtherance  of  Its  objects."  In  this 
case  the  alleged  conspiracy  was  still  pending 
when  said  letter  was  sent  to  Kessler  by  ap- 
pellant, and,  as  the  same  was  In  furtherance 
thereof,  it  was  admissible  In  evidence  under 
said  rule,  not  only  as  against  appellant,  but 
against  all  the  parties  thereto.  It  follows 
that  the  court  did  not  err  in  permitting  said 
letter  to  be  read  in  evidence. 

During  the  progress  of  the  trial,  the  court, 
over  the  objection  of  appellant,  admitted  evi- 
dence that  Allen  Roulds,  an  attorney  for  ap- 
pellant, and  one  Pauley,  had  by  persuasion 
and  the  use  of  money  induced  Lula  R.  Grimes 
and  Charles  E.  Grimes,  her  husband,  witness- 
es for  the  state,  to  leave  this  state  and  go  to 
Oklahoma,  and  not  to  appear  and  testify  as 
witnesses  on  the  trial  of  the  cause.  Evidence 
that  an  accused  has  procured  or  attempted 
to  procure  the  absence  of  a  witness  and  there- 


by prevent  or  attempted  to  prevent  his  testi- 
fying Is  admissible  against  him.  Under  hill, 
Crim.  Evid.  (9th  Ed.)  I  74,  p.  644;  Lawaon, 
Pres.  Evid.  622,  624,  625;  Collins  v.  Com, 
75  Ky.  271,  272;  State  v.  Rarron,  37  Vt  57. 
61;  KIrkaldle  v.  Paige,  17  Vt.  256;  Carpenter 
v.  Wllley,  65  Vt  168,  26  AO.  488;  Cruik- 
shank  v.  Gordon,  118  N.  T.  178,  187,  23  X.  E. 
457.  Evidence  that  third  persons  procured 
or  attempted  to  procure  the  absence  of  wit- 
nesses is  admissible  against  the  accused  if 
he  was  privy  thereto.  The  evidence  given  on 
behalf  of  the  state  showed,  prima  facie  at 
least  that  appellant  was  privy  to  what  was 
done  by  Roulds  and  Pauley,  and  the  court 
therefore  properly  admitted  said  evidence. 
The  court  by  admitting  said  evidence  did  not 
thereby  conclude  the  jury  from  determining 
from  the  whole  evidence,  when  they  came  to 
deliberate  upon  the  verdict,  whether  or  not 
appellant  was  privy  to  procuring  or  attempt- 
ing to  procure  the  absence  of  said  witnesses. 
The  rule  Is  the  same  as  in  a  charge  of  con- 
spiracy, where,  If  the  court  determines  that 
there  Is  sufficient  evidence  to  establish  prima 
facie  the  fact  of  the  conspiracy,  the  declara- 
tions and  acts  of  each  conspirator  during  the 
pendency  of  the  criminal  enterprise  are  ad- 
mitted In  evidence  against  all.  Rut  ultimate- 
ly it  is  for  the  jury  to  determine  from  the 
whole  evidence  whether  any  conspiracy  haa 
been  shown,  and,  if  they  find  none  has  been 
established,  It  is  their  duty  not  to  consider 
the  acts  or  declarations  of  the  supposed  con- 
spirators which  have  been  admitted.  Whart 
Crlm.  Evid.  (9th  Ed.)  §  698;  3  Ency.  Evid. 
p.  428;  1  Thomp.  Trials,  §  393;  Com  v. 
Rrown,  14  Gray  (Mass.)  419;  Poe  v.  Stockton, 
39  Mo.  App.  550,  557.  It  was  upon  this  the- 
ory that  the  court  below  Instructed  the  jury 
that  unless  they  found  from  the  evidence 
that  appellant  was  privy  to  the  removal  of 
said  witnesses  from  the  state,  they  should 
not  consider  the  evidence  given  In  regard  to 
procuring  said  removal,  but  disregard  the 
same.  This  instruction  did  not  make  the 
Jury  the  judges  of  the  admissibility  of  the 
evidence  as  claimed  by  appellant  but  prop- 
erly left  to  the  Jury  the  credibility  of  wit- 
nesses and  the  weight  of  their  evidence. 
There  was  no  error  In  admitting  in  evidence 
what  was  said  and  done  by  Roulds  and 
Pauley  in  procuring  said  witnesses  to  go  be- 
yond the  Jurisdiction  of  the  court. 

Appellant  complains  of  the  action  of  the 
court  In  excluding  evidence  offered  by  him 
to  show  the  sexual  relations  between  Kessler 
and  Lula  R.  Grimes,  and  the  Instruction  of 
the  court  in  regard  to  the  same.  Whether 
said  Kessler  was  guilty  of  the  Immoral  con- 
duct claimed  was  wholly  immaterial,  and  the 
court  committed  no  error  in  so  instructing 
the  Jury.  Motslnger  v.  State,  123  Ind.  498, 
501,  24  N.  E.  342;  Kessler  v.  State,  50  Ind. 
229.  233;  People  v.  WIghtman,  104  N.  Y.  598, 
599,  11  N.  B.  135.  It  was  said  by  this  court 
in  Kessler  v.  State,  supra:  "The  crime  charg- 
ed does  not  consist  in  the  threatening  to 
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charge  an  innocent  party  with  crime  or  with 
•degrading  and  disgraceful  immoral  conduct, 
but  consists  in  making  such  accusation  with 
the  Intent  to  extort  or  gain  from  any  person 
his  chattels,  money,  etc.  *  *  •  Although 
a  person  may  have  been  guilty  of  crime  or 
immorality,  there  is  no  reason  why  his  money 
or  property  should  be  extorted  from  him  by 
threatening  to  accuse  him  thereof.  It  may 
be  for  the  interests  of  society  that  the  guilty 
shall  be  brought  to  trial  or  punishment,  but 
no  public  interest  could  possibly  be  subserved 
by  allowing  accusations  to  be  made,  even 
against  the  guilty,  for  the  sole  purpose  of  ex- 
tortion." The  court  committed  no  error  in 
excluding  said  evidence. 

It  is  a  settled  rule  in  this  state  that  it  is 
not  error  for  the  trial  court  to  limit  questions 
on  the  cross-examination  of  a  witness  to  the 
subject  covered  or  entered  upon  In  the  ex- 
amination in  chief.  Hunsinger  v.  Hofer,  110 
Ind.  800,  394,  11  N.  E.  463;  City  of  Aurora  v. 
Cobb,  21  Ind.  492,  511,  512;  Patton  v.  Hamil- 
ton, 12  Ind.  256.  If  he  wishes  to  examine 
bis  opponent's  witnesses  as  to  new  matter, 
he  can  do  so  by  calling  them  afterwards  as 
his  own  witnesses.  Patton  v.  Hamilton,  su- 
pra. This  disposes  of  the  points  made  by  ap- 
pellant upon  the  refusal  of  the  trial  court  to 
permit  him  to  propound  certain  questions  on 
cross-examination  to  Obarles  E  Grimes,  a 
witness  for  the  state.  The  cross-examination 
of  a  witness  and  the  extent  to  which  it  may 
be  carried  rests  in  the  sound  discretion  of  the 
trial  court,  and  only  an  abuse  of  this  discre- 
tion is  a  cause  for  a  reversal  on  appeal. 
Smith  v.  State,  165  Ind.  180,  183,  74  N.  E. 
083;  Shields  v.  State,  149  Ind.  395,  402,  49 
N.  E.  351,  and  cases  cited;  Ewbank,  Trial 
Evid.  S  155.  There  was  no  abuse  by  the  trial 
court  of  this  discretion  in  the  cross-examina- 
tion of  said  Charles  E  Grimes.  On  the  con- 
trary, the  court  could  have  limited  said  cross- 
examination  much  more  than  it  did  without 
violating  said  rule. 

Appellant  complains  of  a  part  of  the  In- 
structions given  by  the  court  to  the  jury.  It 
Is  settled  law  in  this  state  that  instructions 
are  considered  with  reference  to  each  other, 
and  as  an  entirety,  and  not  separately,  or  in 
dissected  parts;  and  if  the  Instructions  as  a 
whole  correctly  and  fairly  present  the  law 
to  the  jury,  even  if  some  particular  instruc- 
tion, or  some  instruction  standing  alone,  or 
taken  abstractly,  and  not  explained  or  quali- 
fied by  others,  may  be  erroneous,  it  will  af- 
ford no  ground  for  reversal.  Shields  v.  State, 
149  Ind.  395,  49  N.  E  351,  and  cases  cited; 
Rains  v.  8tate,  152  Ind.  69.  52  N.  E.  450. 
Mere  verbal  Inaccuracies  in  instructions,  or 
technical  errors  In  the  statement  of  abstract 
'  propositions  of  law,  furnish  no  ground  for 
reversal,  when  they  result  in  no  substantial 
harm  to  the  defendant,  or  If  the  instructions, 
taken  as  a  whole,  correctly  state  the  law  ap- 
plicable to  the  facts  of  the  case;  nor  is  the 
giving  of  erroneous  Instruction  reversible  er- 
ror when  It  appears  that  the  substantial 


rights  of  the  defendant  have  not  been  preju- 
diced thereby.  Shields  v.  State,  supra,  pages 
406,  408  of  149  Ind.,  page  351  of  49  N.  E,  and 
cases  cited;  Harris  v.  State,  155  Ind.  265,  58 
N.  E  75;  Heyl  v.  State,  109  Ind.  589,  593,  10 
N.  E.  916;  Musser  v.  State,  157  Ind.  423,  444, 
445,  61  N.  E  1;  Cleveland,  etc.,  R.  Co.  v. 
Miller,  165  Ind.  381,  386,  387,  74  N.  E.  509; 
Knapp  v.  State  (Ind.)  79  N.  E.  1076. 

Complaint  is  made  by  appellant  of  certain 
of  the  instructions  given  by  the  court  in  re- 
gard to  the  crime  of  conspiracy  and  the  man- 
ner and  means  of  its  proof.  It  is  well  settled 
that  it  is  not  essential  to  the  formation  of  a 
conspiracy  that  there  should  have  been  any 
formal  agreement  between  the  parties  to  do 
the  acts  charged.  It  is  sufficient  if  the  minds 
of  the  parties  meet  understandlngly  so  as  to 
bring  about  an  intelligent  and  deliberate 
agreement  to  do  the  acts  and  commit  the  of- 
fense charged,  although  such  agreement  be 
not  manifested  by  any  formal  words.  Con- 
currence of  sentiment  and  co-operative  con- 
duct in  an  unlawful  and  criminal  enterprise, 
and  not  formality  of  speech,  are  the  essential 
ingredients  of  criminal  conspiracy.  The  con- 
currence of  will  which  is  essential  to  the  of- 
fense may  be  proven  by  direct  or  circumstan- 
tial evidence,  or  both;  the  fact  may  be  In- 
ferred where  the  parties  are  apparently  pur- 
suing the  same  object,  whether  acting  sepa- 
rately or  together,  by  common  or  different 
means,  all  leading  to  the  same  unlawful  re- 
sult Gillett,  Grim.  Law,  8  811;  8  Cyc.  pp. 
621,  622;  3  Greenleaf  on  Evid.  §  93;  3  Rus- 
sell on  Crimes  (9th  Am.  Ed.)  165-168;  2 
Wharton,  dim.  Law,  §§  1398,  1399,  1401; 
Wharton,  Crim.  Evid.  IS  32,  698;  McKee  v. 
State,  111  Ind.  378,  383,  12  N.  E.  510:  Archer 
v.  State,  106  Ind.  426,  432,  7  N.  E.  225;  Mus- 
ser v.  State,  157  Ind.  423,  442,  443,  61  N.  E.  1, 
and  authorities  cited.  When  two  or  more 
persons  combine  to  commit  a  crime  each  is 
criminally  responsible  for  the  acts  of  his  con- 
federates committed  In  the  furtherance  of  the 
common  design.  In  contemplation  of  law 
the  act  of  each  is  the  act  of  all.  A  person 
coming  into  a  conspiracy  after  It  Is  formed 
and  assisting  in  its  execution  is  deemed  a 
party  thereto,  and  is  liable  therefor.  The 
coming  In  of  such  person  does  not  destroy 
the  identity  of  the  conspiracy,  but  It  con- 
tinues the  same  conspiracy.  2  Wharton, 
Crim.  Law,  8  1399;  8  Cyc.  641-643.  658,  note 
69;  1  Greenleaf  on  Evid.  (15th  Ed.)  f  111; 
3  Greenleaf  on  Evid.  (16th  Ed.)  §  93;  Blaln 
v.  State,  33  Tex.  Cr.  R.  236,  250,  26  S.  W. 
663;  Ochs  v.  People,  124  111.  399,  421,  422, 
16  N.  E  662;  Spies  v.  People,  122  111.  1,  12 
N.  E.  865,  17  N.  E  898,  3  Am.  St.  Rep.  320; 
United  States  v.  Nunnemacher,  7  Blss.  (U. 
S.)  Ill,  123,  Fed.  Cas.  No.  15,902;  McKee  v. 
State,  111  Ind.  378,  382,  383,  12  N.  E  510; 
Den  v.  Johnson,  18  N.  J.  Law,  87,  89,  90; 
State  v.  Crab,  121  Mo.  554,  563,  26  S.  W.  548. 

If  several  are  charged  with  conspiracy 
and  tried  separately,  a  judgment  may  be  pro- 
nounced against  one  before  a  conviction  of 
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the  others.  Rex  v.  KInnersley,  1  Str.  193; 
People  v.  Richards,  67  Cal.  412,  7  Pac.  828,  56 
Am.  St  Rep.  716;  Heine  v.  Com.,  91  Pa.  145, 
149;  8  Chltty,  Crlm.  Law,  p.  1141.  And  one 
charged  with  conspiracy  with  others  named 
may  be  convicted  on  proof  of  a  conspiracy 
with  any  of  the  others  named,  without  proof 
of  a  conspiracy  participated  in  by  all  of  them. 
2  McLain,  Crim.  Law,  |  981 ;  State  v.  Adams, 
1  Houst.  Cr.  Cas.  (Del.)  361;  Woodworth  v. 
State,  20  Tex.  App.  375.  Said  Instructions  In 
regard  to  the  crime  of  conspiracy  and  the 
manner  and  means  of  proving  the  same  are 
in  harmony  with  and  sustained  by  the  fore- 
going authorities. 

Appellant  objects  to  instruction  22  given 
by  the  court,  on  the  ground,  stated  In  his 
brief,  that  it  "required  the  appellant  to  es- 
tablish the  fact  that  he  was  acting  In  good 
faith,"  because  "under  the  law  he  is  not  re- 
quired to  establish  that  fact.  It  Is  for  the 
state  to  prove  beyond  a  reasonable  doubt  that 
he  was  not  acting  In  good  faith."  In  said 
Instruction  the  court  Informed  the  Jury  that 
the  sections  of  the  statute  on  the  subject  of 
conspiracy  and  blackmail  which  had  been 
read  to  them  In  the  instructions  should  not  be 
so  construed  as  to  render  a  party  "liable  to 
indictment  for  In  good  faith  entering  Into  an 
employment  to  bring  suit  for  damages  against 
the  person  who  has  alienated  the  affections  of 
his  client's  wife  or  seduced  her,  or  for  mak- 
ing in  good  faith  a  charge  against  him  and 
demanding  satisfaction  before  the  commence- 
ment of  a  suit  Such  a  charge,  if  made  in 
good  faith,  would  not  be  extortion,  but  for 
obtaining  just  satisfaction,  and  in  this  case, 
If  you  believe  that  defendant  in  good  faith 
entered  into  such  employment  with  Charles 
EL  Grimes,  it  is  your  duty  to  acquit  him, 
even  though  Charles  B.  Grimes  was  not  act- 
ing In  good  faith.  But  if  you  find  beyond  a 
reasonable  doubt  from  all  the  evidence  in  the 
case  that  the  defendant  'did  not  enter  Into 
such  employment  in  good  faith,  but  for  the 
purpose  of  extorting  money  by  blackmail 
from  Will  B.  Kessler,"  etc.,  "as  charged  in 
the  indictment  you  may  find  him  guilty  as 
charged  In  the  Indictment"  It  Is  evident  that 
this  instruction  Is  not  open  to  said  objection. 
Said  instruction  did  not  require  appellant  to 
prove  that  he  was  acting  In  good  faith,  but 
It  informed  the  Jury  that  they  could  not 
convict  unless  they  found  "from  all  the 
evidence  beyond  a  reasonable  doubt  that 
he  was  not  acting  In  good  faith,"  etc.  The 
instruction  fully  complies  with  the  contention 
of  appellant  that  "It  is  for  the  state  to  prove 
beyond  a  reasonable  doubt  that  he  (appellant) 
was  not  acting  In  good  faith." 

Appellant  objects  to  Instruction  23  given 
by  the  court  for  the  reason  "that  It  lays  the 
burden  of  proof  upon  appellant"  etc.  We  do 
not  think  the  instruction  is  justly  subject  to 
this  criticism,  but  If  it  were,  appellant  can- 
not successfully  complain,  because  said  in- 
struction is  substantially  the  same  as  the 
one  which  appellant  sets  out  in  his  brief  as 


requested  by  him  and  which  he  claims  the 
court  erred  In  refusing  to  give.  Elliott's  App. 
Proc  K  626,  627;  Ewbank's  Manual,  f  255; 
Pennsylvania  Co.  v.  Roney,  89  IndL  453,  46 
Am.  Rep.  173;  Indiana,  etc.,  Co.  v.  Jacobs, 
167  Ind.  85,  93,  78  N.  E.  325. 

Complaint  Is  made  of  Instruction  25  on  the 
ground  that  it  deprived  appellant  of  the  bene- 
fit of  the  evidence  of  good  character.   It  may 
be  that  the  first  part  of  said  charge  If  it 
stood  alone  would  be  subject  to  criticism,  but 
under  the  rule  that  not  only  the  entire  in- 
struction, but  all  the  other  Instructions  given 
in  the  case,  are  to  be  considered  as  an  en- 
tirety, It  affords  no  ground  for  reversal.  The 
last  part  thereof  Informed  the  Jury  that:  "If 
after  consideration  of  all  the  evidence,  in- 
cluding that  bearing  upon  good  character  of 
the  defendant  the  Jury  entertain  a  reasonable 
doubt  as  to  the  defendant's  guilt  It  Is  your 
duty  to  acquit  him ;  but  If  the  evidence  con- 
vinces you  beyond  a  reasonable  doubt  of  de- 
fendant's guilt  you  may  so  find  notwith- 
standing his  good  character."  It  is  true  that 
evidence  of  a  good  character  of  one  accused 
of  crime  is  to  be  .taken  into  consideration  In 
all  cases  when  Introduced  In  determining  his 
guilt  or  innocence.    The  Instruction  so  de- 
clares In  express  terms,  for  the  jury  are  told 
to  acquit  appellant  If,  after  considering  all 
the  evidence,  including  the  evidence  in  regard 
to  his  character,  they  have  a  reasonable 
doubt  of  his  guilt   Rollins  v.  State,  62  Ind. 
46,  54,  55.   It  will  be  observed  that  said  in- 
struction says:   "That  if  the  evidence  con- 
vinces the  Jury  beyond  a  reasonable  doubt  of 
defendant's  guilt,  they  must  so  find  notwith- 
standing bis  good  character."  As  was  said  la 
Rollins  v.  State,  62  Ind.,  at  page  55 :  "This 
last  proposition  must  be  correct   If  the  jury, 
having  considered  all  the  evidence.  Including 
that  in  relation  to  good  character,  as  they 
were  directed  to  do  by  the  first  part  of  the 
charge,  were  satisfied  beyond  a  reasonable 
doubt  of  defendant's  guilt  it  follows  that  his 
previous  good  character  could  not  avail  him 
as  a  defense  or  entitle  him  to  an  acquittal. 
Previous  good  character  does  not  excuse 
crime." 

Although  there  may  be  verbal  Inaccuracies 
and  ambiguities  in  some  of  the  instructions 
complained  of,  yet  when  they  are  read  and 
construed  with  all  the  other  Instructions 
given,  and  all  are  considered  and  construed 
together  as  an  entirety  as  the  rule  heretofore 
announced  requires,  It  Is  clear  that  the  same 
did  not  prejudice  the  substantial  rights  of 
appellant 

It  Is  further  contended  by  appellant  that 
the  court  erred  In  refusing  to  give  certain  In- 
structions requested  by  him.  There  Is  no 
available  error  in  this,  for  the  reason  that 
the  instructions  requested  do  not  appear  to 
have  been  signed  by  appellant  or  his  counsel 
and  delivered  to  the  court  before  the  com- 
mencement of  the  argument  as  required  by 
subdivision  6  of  section  1892,  Burns'  Ann.  8t 
1901  (section  1823,  Rev.  St  1881,  and  section 
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1823.  Horner's  Ann.  St  1001).  Said  Instruc- 
tions not  being  signed  and  delivered  to  the 
court  as  required  by  tbe  statute,  no  available 
error  was  committed  In  refusing  to  give  tbe 
same.  Glover  v.  State,  109  Ind.  391,  403,  10 
N.  E.  282;  Surber  v.  State,  99  Ind.  71,  73, 
74 ;  Welsh  v.  State,  126  Ind.  71,  78,  25  N.  E. 
883,  0  LR.A.  664.  We  have,  however,  ex- 
amined the  instructions  requested  by  appel- 
lant and  refused  by  the  court,  and  find  that, 
in  so  far  as  they  correctly  expressed  the  law 
applicable  to  this  case,  they  were  substantial- 
ly embraced  In  those  given  by  the  court. 
Such  being  the  case,  appellant  would  have  no 
ground  for  complaint,  even  If  the  instruc- 
tions requested  had  been  signed  and  delivered 
to  the  court  as  required  by  tbe  statute.  Del- 
haney  v.  State,  115  Ind.  490,  501.  18  N.  B. 
49;  Stephenson  v.  State,  110  Ind.  358,  374. 
11  N.  E.  360,  59  Am.  ttep.  216,  and  cases  cit- 
ed ;  Slberry  v.  State,  149  Ind.  684,  694,  39  N. 
R.  936. 

It  is  urged  by  appellant  that  the  verdict  Is 
contrary  to  law  and  the  evidence.  The  argu- 
ment in  support  of  said  causes  for  a  new  trial 
goes  only  to  the  credibility  of  the  witnesses 
and  the  weight  of  tbeir  testimony.  It  Is  only 
when  there  is  no  evidence  to  prove  some  one 
or  more  of  tbe  essential  elements  of  the  crime 
charged  that  this  court  Is  authorized  to  re- 
verse a  case  on  tbe  ground  that  the  verdict 
is  contrary  to  law  and  the  evidence.  Deal  v. 
State,  140  Ind.  854,  39  N.  B.  930.  There  was 
evidence  given  at  the  trial  which  fully  sus- 
tained every  material  allegation  in  the  In- 
dictment, and  tbe  learned  judge  wbo  presided 
at  tbe  trial  of  this  cause,  and  heard  all  the 
evidence,  by  overruling  the  motion  for  a  new 
trial  approved  the  verdict  of  the  Jury.  In 
snch  a  case,  although  tbere  was  a  conflict 
in  the  evidence,  we  cannot,  under  the  well- 
established  rule,  reverse  tbe  judgment  on  the 
weight  of  the  evidence.  Deilks  v.  State,  141 
Ind.  23,  27,  40  N.  B.  120;  Livingston  v. 
State,  141  Ind.  131,  182,  133,  40  N.  E.  684; 
Deal  v.  State,  140  Ind.  354,  39  N.  E.  930; 
Madden  v.  State,  148  Ind.  183,  187,  47  N.  B. 
220,  and  cases  cited ;  Hire  v.  State,  144  Ind. 
859.  361,  43  N.  B.  312;  Lankford  v.  State,  144 
Ind.  428,  434,  43  N.  B.  444;  Robb  v.  State, 
144  Ind.  569,  570.  43  N.  B.  642;  Hudson  v. 
State,  107  Ind.  872,  8  N.  E.  273,  and  cases 
cited ;  fcleesples  v.  State,  108  Ind.  383,  385, 
7  N.  E.  186;  Skaggs  v.  State,  108  Ind.  54,  55, 
56,  8  N.  EL  695;  Ewbank's  Manual,  |  46. 

Finding  no  available  error,  the  judgment  is 
affirmed. 


(169  Ind.  430) 

COOK  v.  STATE.    (No.  20,783.) 
(Supreme  Court  of  Indiana.    Dec.  10,  1907.) 

L  Indictment—  Issues,  Proof  and  Variance 
.  —Homicioe— Evidence— Conspiracy. 
1  On  a  trial  for  homicide,  where  there  was 
prima  facie  evidence  of  a  conspiracy  between 
defendants  to  deprive  deceased  of  his  property, 
in  furtherance  of  which  the  homicide  was  com- 
mitted, and  the  indictment  charged  defendants 


with  murder,  an  allegation  charging  them  mth 

a  conspiracy  is  not  essential  to  admit  eviJence 
proving  the  conspiracy. 

2.  Homicide— Trial—Instructions. 

In  a  prosecution  for  homicide,  where  cir- 
cumstances and  evidence  tended  to  prove  a  pre- 
concerted arrangement  on  the  part  of  defend- 
ant and  his  codefendants  to  deprive  deceased  of 
bis  property,  and  that  this  leu  to  the  murder, 
the  state  was  entitled  to  have  instructions  given 
to  the  jury  fully  presenting  its  view  of  the  case 
as  shown  by  the  evidence. 

3.  Same— Criminal  Law —  Trial  — Instruc- 
tions —  Misleading  Instructions  —  Rea- 
sonable Doubt. 

An  instruction  in  a  criminal  trial  that  the 
rale  of  reasonable  doubt  ''was  not  intended  to 
shield  those  who  are  actually  guilty  from  just 
and  merited  punishment,  but  is  a  humane  pro- 
vision of  the  law  which  is  intended  for  the 
protection  of  the  innocent,  and  to  guard,  so  far 
as  human  -agencies  can,  against  the  conviction 
of  those  unjustly  accused  of  crime,"  is  not  er- 
roneous as  leading  the  jury  to  believe  that  the 
rule  applies  only  where'  a  person  is  unjustly  ac- 
cused. 

(Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  §§  1904-1022.] 

4.  Homicide  —  Evidence  —  Sufficiency  to 
Support  Conviction. 

Evidence  held  sufficient  to  warrant  verdict 
of  murder  in  the  first  degree, 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  26,  Homicide,  Ji  523-532.] 

5.  Criminal  Law— Evidence— Acts  or  Con- 
spirators. 

In  a  prosecution  for  homicide,  acts  of  co- 
conspirators are  admissible  in  evidence  only 
after  a  prima  facie  showing  of  a  conspiracy. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  14,  Criminal  Law,  f  1012.] 

6.  Conspiracy  —  Offense  —  Conspiracy  to 
Commit  Crime— Evidence. 

A  conspiracy  to  commit  a  crime  need  not 
be  proven  by  direct  evidence,  but  .may  be  in- 
ferred from  circumstances. 

[Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  10,  Conspiracy,  §§  105,  100.J 

7.  Criminal  Law  — Trial  — Reception  of 
Evidence  —  Acts  and  Declarations  of 
Conspirators— Order  of  Proof. 

To  prove  a  conspiracy  in  a  prosecution  for 
homicide,  the  order  in  which  the  evidence  shall 
be  introduced  is  largely  within  the  discretion 
of  the  trial  judge,  and  acts  Or  declarations  of 
one  of  defendants  may  be  admitted  in  evidence, 
before  sufficient  proof  of  the  conspiracy  has 
been  given,  upon  the  prosecutor  undertaking  to 
produce  such  proof  subsequently. 

[Ed.  Note.— For  cases  in  point  aee  Cent  Dig. 
vol.  14,  Criminal  Law,  |  1013.] 

8.  Witnesses— Credibility— Impeachment. 

Evidence  of  statements  out  of  court  by  a 
witness  in  a  prosecution  for  homicide,  showing 
her  hostility  to  the  deceased,  is  admissible  to 
impeach  her. 

[Ed.  Note.— For  cases  in  point  «ee  Cent  Dig. 
vol.  50,  Witnesses,  |  1202.] 

Appeal  from  Circuit  Court,  Wells  County; 
C  W.  Watkins,  Special  Judge. 

William  Cook  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Jay  A.  Hindman  and  Elchborn  &  Matlock, 
for  appellant  C.  W.  Miller,  William  a 
Geake,  Cassius  C.  Hadley,  Henry  M.  Dowl- 
Ing.  James  Bingham,  Atty.  Gen.,  Ed.  M. 
White,  and  Alexander  G.  Cavins,  for  the 
State. 
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JORDAN,  J.  Appellant,  William  Cook, 
was,  by  a  grand  jury  of  Blackford  county, 
Indicted  Jointly  with  Ernest  Sanderson,  Otto 
Cook,  Samuel  Emery,  Ollie  Sanderson,  and 
Clara  Smith,  with  having  on  October  23, 1904, 
at  the  county  of  Blackford,  state  of  Indiana, 
feloniously,  purposely,  and  with  premeditated 
malice,  killed  and  murdered  one  Edward  P. 
Sanderson  by  shooting  him  with  a  certain  re- 
volver, then  and  there  loaded,  etc.  He  and 
each  of  his  codefendants  entered  a  plea  of 
not  guilty,  and  upon  their  motion  the  cause 
was  venued  to  the  Wells  circuit  court  In 
the  latter  court  appellant  was  tried  before  a 
jury  separately  from  the  other  defendants, 
and  on  March  3, 1905,  a  verdict  was  returned 
finding  him  guilty  of  murder  in  the  first  de- 
gree as  charged,  and  assessing  his  punish- 
ment at  Imprisonment  in  the  state  prison  for 
life.  A  motion  for  a  new  trial,  assigning 
therein  many  reasons,  was  denied,  and  judg- 
ment was  rendered  by  the  court  upon  the 
verdict.  From  this  judgment  he  has  appeal- 
ed, and  assigns  as  error  the  overruling  of  his 
motion  for  a  new  trial.  He  relies  for  a  re- 
versal upon  the  giving  by  the  trial  court  of 
instructions  claimed  to  be  erroneous,  and  up- 
on the  wrongful  admission  of  certain  evi- 
dence, and,  finally,  on  the  ground  that  the 
verdict  of  the  Jury  is  not  supported  by  suffi- 
cient evidence  and  is  contrary  to  law. 

The  case  of  Ernest  Sanderson,  a  codef  end- 
ant  of  appellant,  was  heard  and  determined 
by  this  court  at  last  term,  and  his  convic- 
tion for  the  same  offense  and  upon  the  same 
indictment  was  affirmed.  Sanderson  v.  State 
(No.  20,952)  82  N.  E.  525.  The  evidence  in 
that  appeal  Is  in  many  respects  substantially 
the  same  as  that  Involved  In  the  case  at  bar, 
as  are  also  some  of  the  rulings  of  the  lower 
court  The  facts  as  set  out  in  the  opinion 
of  the  court  in  that  appeal  will  fully  serve 
to  show  many  of  the  facts  in  the  case  now 
before  us,  and  also  the  relationship  of  appel- 
lant to  his  several  codefendants  and  his  and 
their  relation  to  the  deceased,  Edward  P. 
Sanderson;  also  a  history  of  the  murder  and 
the  concealment  of  the  dead  body  in  the 
pond  hereinafter  mentioned.  The  evidence  in 
this  case  tending  to  sustain  the  conspiracy  is- 
sue herein  is  in  the  main  identical  with  that 
in  the  Sanderson  Case,  supra.  Therefore, 
under  the  circumstances,  it  is  not  essential 
that  we  again  restate  or  set  out  all  the  facts 
as  they  appear  in  this  appeal  so  far  as  the 
same  are  disclosed  in  the  court's  opinion  in 
the  latter  case.  The  theory  of  the  state  in 
this  prosecution  Is  the  same  as  advanced  in 
that  case,  which  is  that  appellant  herein  and 
his  several  codefendants  conspired  together 
for  the  purpose  of  unlawfully  obtaining  or  se- 
curing possession  of  the  property  owned  by 
the  deceased,  and  that  the  furtherance  of 
such  purpose  or  design  led  up  to  or  resulted 
In  the  murder.  Counsel  for  appellant  assail 
the  rulings  of  the  trial  court  in  giving  to  the 
jury  Instructions  numbered  42,  43,  45,  and  46 
on  the  ground  that  they  were  not  authorized, 


because  the  indictment  does  not  expressly 
charge  appellant  and  his  codefendants  with 
the  conspiracy  in  controversy,  and  theref ore- 
it  is  argued  that  the  instructions  in  dispute 
were  not  relevant  to  any  issue  In  the  case. 
By  the  charges  in  question  the  court  advised 
the  jury  in  regard  to  the  principles  of  law  re- 
lating to  conspiracy  and  their  application  to 
that  question  as  the  same  Is  Involved  under 
the  evidence  in  this  case.  As  shown,  the 
indictment  charges  appellant  and  bis  code- 
fendants jointly  with  having  committed  the 
crime  of  murder.  There  is  an  entire  absence 
therein  of  any  express  allegation  or  charge  of 
a  conspiracy  upon  the  part  of  the  defendant 
Such  a  charge  in  the  indictment  however, 
was  not  necessary  in  order  to  authorize  the 
state  to  introduce  evidence  upon  the  issue  of 
conspiracy  as  raised  by  it  upon  its  theory 
of  the  case,  or  to  permit  the  court  to  give  in- 
structions relative  to  such  Issue.  It  Is  true 
that  in  a  case  in  which  the  prosecution  Is 
based  upon  a  conspiracy  as  the  real  offense 
or  crime  committed,  then  in  such  a  case  it  is 
necessary  that  the  conspiracy  be  expressly 
charged  In  the  indictment  before  it  can  be- 
come an  Issue  or  question  in  prosecution. 
But  in  the  case  at  bar  the  real  offense  or 
crime  for  which  appellant  and  his  codefend- 
ants were  indicted  and  prosecuted  was  not 
a  conspiracy,  but  was  murder,  and  the  allega- 
tions In  the  indictment  showing  that  this 
crime  was  committed  Jointly  by  the  parties 
therein  named  were  sufficient  to  authorize  the 
state  to  introduce  any  competent  evidence  to 
prove  or  sustain  the  conspiracy  in  controver- 
sy which  the  state  claimed  or  advanced  upon 
Its  theory,  and  authorized  the  court  to  give 
to  the  jury  the  instructions  called  In  question. 
Reed  v.  State,  147  Ind.  41,  46  N.  B.  135;  Goins 
v.  State,  46  Ohio  St  457,  21  N.  E.  476;  Kelley 
v.  People,  55  N.  Y.  565,  14  Am.  Rep.  342; 
State  v.  Muncarath,  78  Iowa,  268,  43  N.  W. 
211;  3  Ency.  of  Ev.  420. 

Counsel  further  argue  that  the  Instructions 
were  not  proper  or  applicable  for  the  reason 
that  the  state  had  failed  by  its  evidence  to 
show  any  combination  or  conspiracy  on  the 
part  of  appellant  and  his  codefendants.  It 
is  true  that  the  evidence  In  the  case  going  to 
show  this  Issue  was  mainly  circumstantial. 
There  are,  however,  many  circumstances,  as 
well  as  other  evidence,  tending  to  prove  that 
there  was  a  common  design  or  preconcerted 
arrangement  or  system  on  the  part  of  appel- 
lant and  his  coconspirators  to  secure  pos- 
session of  the  property  of  the  deceased,  and 
that  this  led  up  to  the  commission  of  the 
murder.  The  state,  under  the  evidence,  was 
entitled  to  maintain  or  support  Its  theory  In 
the  case  by  any  and  all  competent  evidence, 
and  to  have  the  trial  court,  by  proper  instruc- 
tions, fully  advise  the  Jury  upon  the  law  rel- 
ative to  Its  theory  or  view  of  the  case  as  pre- 
sented by  the  evidence.  Banks  v.  State,  157 
Ind.  190.  203,  204,  60  N.  E.  1087.  In  section 
88  of  Hughes  on  Instructions  to  Juries  the 
author  says:  "Where  there  is  some  evidence. 
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though  slight,  tending  to  prove  a  conspiracy, 
that  issue  should  be  submitted  to  the  jury 
by  proper  instructions." 

The  court,  among  its  instructions  given  In 
respect  to  the  rule  of  reasonable  doubt  In  a 
criminal  cause,  in  stating  the  purpose  of  this 
rule,  said  in  charge  No.  62:  "The  rule 
throws  around  the  defendant  the  presump- 
tion of  innocence,  and  requires  the  state  to 
establish,  beyond  a  reasonable  doubt,  every 
material  fact  averred  in  the  indictment" 
Continuing,  the  court  further  said  that  the 
rule  was  "not  Intended  to  shield  those  who 
are  actually  guilty  from  just  and  merited 
punishment,  but  is  a  humane  provision  of 
the  law  which  is  intended  for  the  protection 
of  the  Innocent,  and  to  guard,  so  far  as  hu- 
man agencies  can,  against  the  conviction  of 
those  unjustly  accused  of  crime."  Appel- 
lant's counsel  criticise  this  charge  on  the 
ground  that  it  is  misleading;  that  It  gave  the 
jury  to  understand  that  it  Is  only  in  a  case 
in  which  a  person  has  been  unjustly  accused 
of  a  crime  that  the  rule  can  be  Invoked.  It 
is  asserted  that  the  Jurors  must  have  under- 
stood from  the  Instruction  that  they  must 
first  determine  whether  the  defendant  was 
unjustly  accused  of  the  crime  in  question  be- 
fore the  presumption  of  his  Innocence  could 
have  any  consideration.  Or,  In  other  words, 
it  is  claimed  they  had  the  right  to  believe 
that  it  is  only  in  a  criminal  cause,  wherein 
it  appears  that  the  party  charged  with  the 
offeuse  is  not  actually  guilty  of  its  commis- 
sion, or  is  unjustly  accused,  that  the  pre- 
sumption of  Innocence  is  applicable.  The  in- 
struction is  not  open  to  this  criticism.  While 
it  cannot  be  said  to  be  a  model,  still,  when 
read  in  connection  .with  the  other  charges 
given  in  the  case  relative  to  the  rule  of  rea- 
sonable doubt,  it  cannot  be  said  to  be  er- 
roneous. In  fact,  it  is  substantially  the  same 
as  the  one  in  Turner  v.  State,  102  Ind.  425,  1 
N.  E.  869,  and  Hank  v.  State,  148  Ind.  238, 
46  N.  E.  127,  47  N.  E.  465,  each  of  which  was 
sustained. 

As  before  said,  the  evidence  in  this  case, 
with  some  exceptions,  is  substantially  the 
same  as  that  given  in  Sanderson  v.  State,; 
supra.  There  is,  however,  some  evidence  in 
the  latter  case  which  does  not  appear  in  the 
record  before  us;  still  there  is  much  addi- 
tional evidence  in  the  case  at  bar  tending  to 
show  the  guilt  of  appellant  which  does  not 
appear  In  the  Sanderson  Case.  The  same  as- 
saults, however,  made  by  the  parties  upon 
the  deceased,  and  the  other  acts  in  obtaining 
forcible  possession  of  his  hay,  horses,  cattle, 
and  other  property,  appear  in  the  evidence  In 
this  case  in  like  manner  as  they  do  in  Sand- 
erson v.  State,  supra.  The  facts  in  the  case 
at  bar  disclose  that  appellant,  for  several 
months  before  the  murder,  entertained  a  very 
revengeful  feeling  or  Hi  will  against  the  de- 
ceased, and  that  on  several  occasions  he  call- 
ed him  vile  names  and  made  threats  that  he 
would  kill  him.  It  is  shown  that  on  Friday 
preceding  the  murder,  which  as  the  evidence 


shows  was  committed  on  Sunday  night,  Octo- 
ber 23,  1904,  appellant,  on  being  informed 
that  the  deceased,  Edward  P.  Sanderson,  in- 
tended to  replevy  the  stock  and  property 
which  had  been  taken  from  him  by  the  par- 
ties In  question,  said:  "If  Preston"  (meaning 
the  deceased)  "ever  crossed  his  path  he  would 
kill  him;  that  he  had  whipped  him  and  had 
paid  fines  therefor  to  the  amount  of  $60;" 
and  further  said  that  he  would  then  "just  go 

back  and  do  up  the  s  of  a  b— ."  Again, 

on  other  occasions  appellant  stated  that  he 
had  knocked  the  deceased  down  and  that 
he  would  kill  him.  A  short  time  prior  to  the 
murder  he,  together  with  two  of  his  code- 
fendants,  said  that  "they  wduld  lick  the  de- 
ceased whenever  they  got  a  chance." 

On  Saturday  prior  to  the  murder  appel- 
lant went  to  the  home  of  his  sister,  Ollle 
Sanderson,  one  of  his  codefendants,  the  wife 
of  the  deceased,  who,  however,  was  at  that 
time  living  separately  and  apart  from  her 
said  husband.  Her  home  was  in  the  Im- 
mediate vicinity  of  the  home  of  the  deceased. 
On  Sunday,  October  23d,  the  date  of  the  mur- 
der, appellant  and  others  of  his  co-conspira- 
tors were  together  at  the  house  of  said  Ollle 
Sanderson,  and  at  times  during  the  day  were 
seen  engaged  in  close  consultation  with  each 
other.  Appellant  and  Ernest  Sanderson  ap- 
pear to  have  remained  at  the  home  of  Mrs. 
Sanderson  until  Monday  morning  following 
the  murder.  During  the  following  week  a 
thorough  search  was  made  by  neighbors  of 
the  deceased  and  other  persons  in  an  effort  to 
discover  the  body.  On  Monday,  October  31st, 
at  the  time  the  search  was  being  pursued,  but 
before  the  body  of  the  deceased  was  discover- 
ed, appellant  .went  to  see  Mr.  Bollener.  In 
the  conversation  which  he  had  with  the  lat- 
ter he  said:  "What  about  this  Sanderson 
case?"  and  further  said  that  he  understood 
that,  if  they  had  found  Sanderson's  body  In 
the  woods,  "they  would  have  hung  us  fel- 
lows." He  also  said:  "Well,  if  they  find 
Sanderson's  body  I  would  go  up  and  acknowl- 
edge I  had  killed  him  on  account  of  my 
brothers  and  old  mother."  At  the  time  he 
made  these  statements  he  appeared  to  be 
nervous  and  was  pale.  On  the  week  preced- 
ing the  murder  appellant  had  secured  a  "lay- 
off" from  the  work  In  which  he  was  engag- 
ed at  a  paper  mill  in  Hartford  City.  He 
did  not  resume  work  again  at  the  mill  until 
on  Monday  morning  following  the  murder. 
When  he  went  to  work  on  that  morning  he 
complained  of  feeling  bad.  After  he  was  ar- 
rested on  the  charge  of  murder  and  had 
been  confined  in  jail,  he  had  a  conversation 
with  a  party  who  testified  at  the  trial,  in 
which  be  said  that  he  "allowed  to  bear  up 
in  the  case  as  long  as  he  could,  and  when  he 
could  not  stand  it  any  longer  he  allowed  to 
save  the  other  two  and  clear  the  two  boys 
and  take  it  all  upon  himself."  To  a  fellow 
prisoner  in  the  jail  with  him,  who  had  been 
convicted  of  a  crime  and  sentenced  to  be 
imprisoned  from  2  to  14  years,  he  said,  "You 
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got  off  easy,"  and  "If  be  would  get  off  that 
easy  he  -would  not  care." 

Mrs.  Clara  Ayers,  a  witness  at  the  trial, 
testified  that  during  the  week  subsequent  to 
the  murder  she  aud  her  husband  satf  appel- 
lant in  the  vicinity  of  Croninger's  pond  In 
which  the  body  of  the  deceased  was  subse- 
quently found.  She  stated  that  he,  at  the 
time  she  saw  him,  looked  pale,  and  as  she 
and  her  husband  passed  him  he  dismounted 
from  the  bicycle  upon  which  he  was  riding 
and  watched  them  until  they  were  out  of  his 
sight.  Another  witness  testified  that  on  sev- 
eral days  during  the  week  preceding  the  dis- 
covery of  the  body  he  saw  appellant  make 
trips  by  himself*  on  a  bicycle  to  a  point  near 
Croninger's  pond.  It  may  be  said  that  there 
is  much  other  incriminating  evidence  in  the 
case  pointing  to  the  guilt  of  the  accused,  but 
it  is  unnecessary  to  refer  to  it  all  in  detail. 
It  was  the  province  of  the  jurors  to  weigh 
and  judge  the  evidence  in  the  case,  and  in 
the  light  of  all  the  testimony  we  are  of  the 
opinion  that  they  could  not  have  done  other- 
wise than  return  the  verdict  in  .controversy. 
While  we  may  say  generally  that  we  find  no 
reversible  error  in  the  admission  of  the  evi- 
dence about  which  appellant  complains,  nev- 
ertheless there  are  some  particular  items  ex- 
cepted to  by  him  to  which  we  will  especially 
refer.  His  counsel  complain  of  the  admis- 
sion of  certain  acts  and  declarations  of  some 
of  his  co-conspirators  before,  as  they  claim, 
there  was  any  prima  facie  showing  of  the 
conspiracy  in  controversy.  It  is  true  that 
under  the  well-established  general  rule  the 
acts  and  declarations  of  a  co-conspirator,  in 
furtherance  of  the  common  design  made  in 
the  absence  of  the  co-conspirator  against 
whom  they  are  offered  as  evidence,  are  only 
admissible  after  a  prima  fade  case  of  con- 
spiracy has  been  shown  by  competent  evi- 
dence. But  it  is  not  necessary  that  the  con- 
spiracy be  proven  by  direct  evidence;  it  may 
be  inferred  from  circumstances  proven  in  the 
case.  Sanderson  v.  State,  supra,  and  cases 
there  cited. 

The  general  rule  that  the  prosecution 
should  present  a  prima  facie  case  before  the 
acts  and  declarations  of  a  co-consplrator  are 
admissible  in  evidence  against  another  co- 
conspirator cannot  be  regarded  under  all  cir- 
cumstances as  a  "hard  and  fast  rule,"  and 
cannot  always,  In  every  case,  be  strictly  en- 
forced. Especially  is  this  true  where  the 
proof  of  the  conspiracy  depends  upon  a  great 
amount  of  circumstantial  evidence  or  a  great 
number  of  isolated  and  independent  facts,  or 
in  any  case  where  the  entire  evidence  given 
on  the  trial,  when  taken  together,  discloses 
that  the  conspiracy  actually  existed.  In  such 
cases,  as  authorities  affirm,  It  Is  considered 
immaterial  whether  the  conspiracy  Is  es- 
tablished before  or  after  the  Introduction 
of  the  acts  or  declarations  of  a  co-consplra- 
tor. As  a  general  rule,  the  order  of  proof 
of  the  conspiracy  is  a  matter  largely  within 
the  discretion  of  the  trial  Judge.  Frequent- 


|  ly,  for  the  sake  of  convenience,  the  acts  or 
declarations  of  one  co-conspirator  are  admit- 
ted In  evidence  before  sufficient  proof  is 
made  in  respect  to  the  conspiracy.  General- 
ly such  procedure  is  permitted  upon  the  con- 
dition that  the  prosecutor  will  undertake  to 
furnish  the  proof  required  at  a  subsequent 
stage  in  the  case.  3  Ency.  of  Evidence,  pp. 
425,  426;  Roscoe's  Criminal  Evidence  (7th 
Ed.)  414,  415 ;  1  Greeuleaf  on  Evidence  (16th 
Ed.)  8  184a;  Spies  v.  People,  122  I1L  1,  12 
N.  E.  865,  17  N.  E.  898,  3  Am.  St  Rep.  320; 
State  v.  Winner,  17  Kan.  29a 

At  the  trial  of  appellant,  01  lie  Sanderson 
was  Introduced  as  a  witness  in  his  behalf. 
By  her  testimony,  among  other  things,  he 
sought  to  prove  an  alibi  on  the  night  of  the 
murder.  On  cross-examination  of  this  wit- 
ness by  the  state  she  was  asked,  for  the 
purpose  of  laying  a  foundation  for  impeach- 
ment, if  she  had  not  prior  to  the  murder  in 
question,  in  the  presence  of  certain  persons 
named,  and  at  the  time  mentioned,  made 
certain  threats  and  expressions  of  ill  will 
against  the  deceased.  She  denied  that  she 
had  made  any  of  the  threats  or  expressions 
mentioned.  On  rebuttal,  for  the  purpose  of 
discrediting  her  by  showing  her  ill  will  and 
hostility  toward  the  deceased,  the  state  call- 
ed the  witnesses  in  whose  presence  she  had 
made  the  threats  and  expressions  about  which 
she  had  been  interrogated  upon  cross-ex- 
amination. These  witnesses,  over  appellant's 
objections  and  exceptions,  were  by  the  court 
permitted  to  testify  that  on  the  occasions  In 
controversy  this  witness  had  threatened  to 
kill  the  deceased,  and  stated  that  if  she  did 
not  kill  him  "the  boys  would,"  and  further 
stated  that  she  wished  the  house  in  which 
he  lived  would  "blow  up  with  him  in  it." 
The  court,  at  the  time  this  evidence  was  of- 
fered and  Introduced  by  the  state,  instructed 
the  jury  that  it  should  consider  It  only  upon 
the  question  of  the  Impeachment  of  the  wit- 
ness. It  is  insisted  by  appellant's  counsel 
that  the  evidence  In  question  was  In  respect 
to  matter  purely  collateral,  and  therefore  the 
state  was  bound  by  the  negative  answer  of 
the  witness.  They  further  argue  that  it  not 
only  contradicted  the  witness  and  tended  to 
Impeach  her  testimony  in  the  minds  of  the 
Jury,  but  it  also  tended  to  show  and  affect 
her  disposition  and  character.  The  state  in- 
sists that  the  evidence  was  competent  for 
the  purpose  of  exhibiting  or  revealing  the 
111  feeling  and  hostility  which  the  witness 
entertained  towards  the  deceased,  thereby 
tending  to  prove  her  animus  and  hostility 
against  the  state  in  the  prosecution  of  ap- 
pellant for  the  murder.  The  general  rule  is 
that,  when  a  witness  has  been  cross-examin- 
ed In  regard  to  a  collateral  matter,  the  cross- 
examiner  is  bound  by  his  answer,  and  will 
not  be  permitted  to  contradict  him  by  other 
evidence.  Had  the  deceased,  however,  while 
in  life,  prosecuted  a  civil  action  against  ap- 
pellant for  the  assault  and  battery  hereinbe- 
fore mentioned,  and  had  the  witness  In  ques- 
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tlon  in  such  action  testified  in  favor  of  ap- 
pellant, certainly  then  the  plaintiff  would 
have  had  the  right  to  show  her  hostility 
or  ill  feelings  toward  him  for  the  purpose  of 
enabling  the  jury  to  determine  the  credibility 
or  estimate  they  would  accord  to  her  testi- 
mony. Or,  bad  she  been  a  witness  in  the 
case  at  bar  for  the  state,  appellant,  upon 
cross-examination,  would  certainly  have  bad 
the  rlgbt  to  have  Inquired  of  her  whether 
she  had  expressed  feelings  of  ill  will  or  hostil- 
ity towards  him,  and  upon  her  denial  she 
might  have  been  contradicted  by  competent 
evidence.  1  Greenleaf  on  Evidence,  §  450.  In 
section  91  of  Gillett  on  Indirect  and  Col- 
lateral Evidence,  p.  139,  the  author  says: 
"It  Is  not,  however,  regarded  as  collateral 
to  show  prior  ill  feeling,  Interest  or  other 
matter  calculated  to  show  the  animus  of  the 
witness,  and  substantive  evidence  can  be  in- 
troduced on  this  subject,  as  it  goes  to  the 
root  of  the  question  as  to  whether  the  wit- 
ness' testimony  is  true."  Upon  the  same 
point,  see  Scott  v.  State,  64  Ind.  400 ;  Staser 
v.  Hogan,  120  Ind.  207,  21  N.  E.  911,  22  N..E. 
990;  People  v.  Brooks,  131  N.  Y.  321,  30  N. 
E.  189.  The  latter  case  was  a  prosecution 
for  the  crime  of  arson.  One  of  the  questions 
presented  in  tbat  appeal  was  as  to  whether 
the  hostility  of  a  witness  who  bad  testified 
against  the  defendant  could  be  shown  by  in- 
dependent testimony,  without  first  examining 
the  witness  in  respect  to  her  hostility  and 
ill  feeling.  The  court,  in  considering  the 
question,  said:  "The  hostility  of  a  witness 
toward  a  party  against  whom  he  is  called 
may  be  proved  by  any  competent  evidence. 
It  may  be  shown  by  cross-examination  of  the 
witness,  or  witnesses  may  be  called  who  can 
swear  to  facts  showing  it.  Tbere  can  be  no 
reason  for  holding  that'  the  witness  must 
first  be  examined  as  to  his  hostility,  and 
that  then,  and  not  till  then,  witnesses  may  be 
called  to  contradict  bun,  because  it  is  not  a 
case  where  the  party  against  whom  the  wit- 
ness is  called  is  seeking  to  discredit  him  by 
contradicting  him.  He  Is  simply  seeking  to 
discredit  him  by  showing  his  hostility  and 
malice;  and,  as  that  may  be  proved  by  any 
competent  evidence,  we  see  no  reason  for 
holding  that  he  must  first  be  examined  as 
to  his  hostility.  And  such  we  think  is  the 
drift  of  the  decisions  in  this  state  and  else- 
where. Hotcbkiss  v.  Insurance  Co.,  5  Hun 
(N.  Y.)  90;  Starr  v.  Cragin,  24  Hun  (N.  Y.) 
177;  People  v.  Moore,  15  Wend.  (N.  Y.)  419; 
People  v.  Thompson,  41  N.  Y.  6;  Schultz  v. 
Railroad  Co.,  89  N.  Y.  242;  Ware  v.  Ware,  8 
Greenl.  (Me.)  42,  53;  Tucker  v.  Welsh,  17 
Mass.  100,  9  Am.  Dec.  137 ;  Day  v.  Stlckney, 
14  Allen  (Mass.)  255;  Martin  v.  Barnes,  7 
Wis.  239;  Robinson  v.  Hutchinson,  31  Vt. 
443 ;  New  Portland  v.  Klugfield,  55  Me.  172 ; 
Hedge  v.  Clapp,  22  Conn.  2G2,  58  Am.  Dec. 
424;  Cook  v.  Brown,  34  N.  H.  4G0."  The 
state,  in  the  case  at  bar,  by  the  evidence  in 
question,  was  merely  endeavoring  to  discred- 
it the  testimony  of  the  witness,  given  by  her 


In  behalf  of  appellant,  by  showing  her  malice 
or  hostility  towards  the  deceased.  It  is  true 
the  latter  was  not  a  party  to  the  action,  but 
his  murder  was  the  subject  of  the  prosecu- 
tion. It  was  not  for  the  purpose  of  assail- 
ing her  character  or  disposition,  as  counsel 
insist,  for,  as  before  stated,  Its  consideration 
by  the  jury  was  expressly  limited  by  the 
court  solely  to  the  question  of  her  impeach- 
ment as  a  witness.  Certainly  the  evidence, 
under  the  circumstances,  naturally  and  In 
reason  would  tend  to  expose  or  show  her 
animus  or  hostility  as  a  witness  against  the 
state  In  this  particular  prosecution.  The 
court  did  not  err  in  admitting  the  evidence 
for  the  purpose  stated.  The  rulings  of  the 
trial  court  In  admitting  certain  other  evi- 
dence are  criticised  by  counsel,  but  the  par- 
ticular evidence  called  in  question  cannot  be 
said  to  be  important  or  influential,  and,  were 
It  conceded  that  the  admission  thereof  was 
erroneous,  It  could  not  In  reason  be  asserted, 
in  view  of  the  other  evidence  in  the  case, 
that  it  in  any  manner  operated  to  Impair  or 
prejudice  the  substantial  rights  of  appellant. 

The  case,  under  the  facts  and  Instructions 
of  the  court,  appears  to  have  been  fairly 
tried  and  determined  upon  its  merits,  and, 
after  a  careful  consideration  of  all  the  ques- 
tions presented  and  argued  by  counsel,  we 
are  satisfied  that  no  reversible  error  is  dis- 
closed.  The  judgment  is  therefore  affirmed. 


  (170  Ind.  273) 

SOUTHERN  RY.  CO.  et  al.  v.  ELLIOTT.* 
(No.  21,038.) 

(Supreme  Court  of  Indiana.    Dec  19,  1907.) 

1.  Appeal— Necessary  Pabties. 

Where  judgment  was  rendered  against  ap- 
pellant alone,  and  in  favor  of  its  codefendants, 
the  latter  were  not  necessary  and  proper  parties 
to  the  appeal. 

[Ed.  Note.— For  cases  In  point,  see  Cent  Dig. 
vol.  2.  Appeal  and  Error.  $  1803.] 

2.  Same  —  Questions  Reviewable  —  Motion 
fob  New  Tbial— Gbounds. 

Where  the  overruling  of  a  petition  to  re- 
move a  cause  to  the  federal  court  wag  not  as- 
signed as  a  ground  for  a  new  trial,  it  was  not 
reviewable  on  appeal  on  an  independent  assign- 
ment of  error. 

3.  Pleading— Demubbeb— Sufficiency. 

Where  a  demurrer  on  its  face  showed  that 
each  of  the  defendants  demurred  separately  to 
each  paragraph  of  the  complaint,  for  that  neither 
paragraph  stated  facts  sufficient  to  constitute  a 
cause  of  action,  it  sufficiently  raised  the  ques- 
tion whether  it  stated  facts  sufficient  to  consti- 
tute a  cause  of  action  against  any  one  of  the 
defendants. 

4.  Masteb  and  Sebvant—  Injuries  to  Sebv- 
ant— complai  nt. 

In  an  action  for  injuries  to  a  brakeman 
while  uncoupling  an  engine  from  a  defective 
car,  a  paragraph  of  the  complaint  alleging  that 
the  car  was  equipped  with  old  and  defective  tim- 
bers, drawbars,  drawbeads,  etct  and  that,  when 
the  engine  was  backed  up  against  the  car,  the 
force  of  the  collision  caused  the  drawbars,  draw- 
heads,  etc.,  to  break,  injuring  plaintiff,  was 
fatally  defective  for  failure  to  contain  a  direct 
averment,  except  by  recital,  tbat  the  engine  was 

>  Rehearing  denied. 


Digitized  by 


1052 


82  NORTHEASTERN  REPORTER. 


(tod- 


actually  backed  up  and  against  the  defective  car 
when  plaintiff  was  engaged  in  uncoupling. 

[Ed.  Note.— For  case*  in  point,  see  Cent  Dig. 
vol.  34,  Master  and  Servant,  S§  816-83(5.] 

5.  Sake. 

The  further  allegation  that  it  was  plaintiff's 
duty  to  go  between  the  engine  and  car  to  un- 
couple them,  and  while  so  engaged  he  was,  by 
the  carelessness  and  negligence  of  the  defend- 
ant, hurt  and  crippled,  etc.,  the  specific  negli- 
gence being  the  use  of  the  car  in  question,  equip- 
ped with  defective  drawbars,  etc.,  was  similarly 
defective  for  want  of  a  positive  averment  that 
defendant  backed  the  engine  against  the  defec- 
tive car. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  816-836.] 

6.  Evidence  —  Presumptions— Common  Law 
of  Other  States. 

In  the  absence  of  proof  to  the  contrary, 
it  will  be  presumed  that  the  common  law  is  in 
force  in  Illinois. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  20,  Evidence,  S  101 ;  vol.  10,  Common  Law, 
i  14.] 

7.  Masteb  and  Servant  —  Fellow -Servant 
Bulb. 

The  fellow-servant  rule  is  recognized  and 
enforced  as  a  part  of  the  common  law. 

8.  Same— Railroads— Engineer  and  Brake- 
man. 

Where  plaintiff,  a  brakeman  on  a  freight 
train,  was  injured  by  the  alleged  negligence  of 
the  engineer  in  backing  his  engine  against  a  de- 
fective car,  plaintiff  and  the  engineer  were  prima 
facie  fellow  servants. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  34,  Master  and  Servant  SS  403-514.] 

9.  Same— Negligence  of  Master. 

Where  a  brakeman  was  injured  while  at- 
tempting to  uncouple  an  engine  from  a  defective 
car,  negligence  could  not  be  imputed  to  the  rail- 
road company  by  reason  of  the  fact  alone  that 
the  car  was  attached  to  the  freight  train  on 
which  plaintiff  was  braking  for  the  purpose  of 
taking  it  to  the  shops  for  repairs. 

Appeal  from  Circuit  Court  Dubois  County; 
E.  A.  Ely,  Judge. 

Action  by  Louis  W.  Elliott  against  the 
Southern  Railway  Company  and  others. 
From  a  judgment  for  plaintiff  against  the 
Southern  Railway  Company  alone,  It  appeals. 
Transferred  from  Appellate  Court  (81  N.  E. 
1180)  under  Burns'  Ann.  St  1901,  5  1337o. 
Reversed,  with  Instructions. 

A.  P.  Humphrey,  John  D.  Welman,  and  M 
W.  Fields,  for  appellant  Cox  &  Armstrong 
and  Solomon  H.  Esary,  for  appellee. 

JORDAN,  J.  Appellee  instituted  this  ac- 
tion in  the  lower  court  against  appellant  the 
Southern  Railway  Company,  Joseph  Ruggles, 
and  the  Southern  Railway  Company  of  Indi- 
ana, to  recover  damages  on  account  of  per- 
sonal injuries  sustained  by  him  while  in  the 
service  of  appellant  railroad  company.  Ap- 
pellant unsuccessfully  petitioned  the  trial 
court  to  remove  the  cause  to  the  federal  court 
on  the  ground  of  diversity  of  citizenship. 
Upon  the  issues  joined  there  was  a  trial  by 
jury  and  a  general  verdict  returned  against 
appellant,  awarding  appellee  damages  In  the 
sum  of  $0,000.  Answers  also  to  interrogato- 
ries propounded  to  the  Jury  were  returned, 
along  with  said  verdict   The  Jury  found  in 


favor  of  the  appellant's  codefendants.  Ap- 
pellant moved  for  a  new  trial,  assigning  vari- 
ous reasons  therefor.  This  motion  was  over- 
ruled, and  Judgment  on  the  verdict  was  ren- 
dered against  appellant  company.  A  judg- 
ment was  rendered  in  favor  of  the  other  de- 
fendants for  costs. 

To  reverse  the  judgment  against  It  appel- 
lant prosecutes  what  may  be  considered  a 
vacation  appeal,  and  has  assigned  the  follow- 
ing alleged  errors  upon  which  it  relies  for  re- 
versal: First,  overruling  Its  petition  to  re- 
move the  cause  to  the  federal  court;  second, 
overruling  the  demurrer  to  the  first  and  sec- 
ond paragraphs  of  the  complaint;  third,  over- 
ruling the  motion  for  judgment  and  upon  the 
answers  of  the  jury  to  the  interrogatories; 
fourth,  overruling  the  motion  for  new  trial 
Appellee  presents  and  urges  as  a  threshold 
proposition  that  the  appeal  of  appellant  most 
be  dismissed  because  it  was  taken  in  vaca- 
tion, and  the  codefendants,  Joseph  Ruggles 
and  the  Southern  Railway  Company  of  Indi- 
ana, have  not  been  made  parties  to  the  ap- 
peal. While  it  is  true  that  these  latter  par- 
ties were  codefendants  of  appellant  in  this 
action,  nevertheless  they  were  not  its  co-par- 
ties to  the  Judgment  from  which  It  has  ap- 
pealed As  hereinbefore  shown,  the  verdict 
of  the  jury  was  against  appellant,  but  in  fa- 
vor of  said  codefendants.  Likewise  the  Judg- 
ment of  the  court  was  against  appellant,  but 
in  favor  of  said  codefendants.  Therefore, 
the  latter  can  have  no  interest  whatever  in 
the  judgment,  which  to  reverse  appellant 
prosecutes  this  appeal.  They  are  neither  nec- 
essary nor  proper  parties  to  this  appeal. 
Therefore  appellee's  contention  that  the  ap- 
peal be  dismissed  is  denied.  Easter  v.  Sev- 
eral, 78  Ind  640;  Berghoff  v.  McDonald.  87 
Ind.  549;  Lowe  v.  Turpie,  147  Ind.  052,- 
44  N.  E.  25,  47  N.  E.  150,  37  L.  R.  A.  233. 

The  first  error  discussed  by  counsel  for  ap- 
pellant Is  that  relating  to  overruling  the  peti- 
tion to  remove  the  cause  to  the  federal  court 
We  arc,  however,  precluded  from  reviewing 
or  considering  this  question  because  the  rul- 
ing of  the  trial  court  denying  the  petition 
was  not  assigned  as  a  reason  in  the  motion 
for  a  new  trial.  It  .cannot  be  presented  by 
the  Independent  assignment  of  error.  South- 
ern R.  Co.  v.  Sittasen,  16G  Ind.  257,  76  N.  E. 
973.  The  complaint  is  in  two  paragraphs, 
but  each  party  concedes  that  the  case  was 
tried  solely  upon  the  second.  Therefore, 
the  first  paragraph,  so  far  as  this  appeal  is 
concerned,  may  be  considered  as  eliminated 
from  the  case. 

Appellant's  counsel  next  argue  that  the  sec- 
ond paragraph  of  the  complaint  is  not  suffi- 
cient in  facts  to  constitute  a  cause  of  action 
against  appellant;  and  therefore  the  court 
erred  In  overruling  the  demurrer.  Counsel 
for  appellee  urge  some  objections  to  the  de- 
murrer and  against  the  exceptions  reserved 
upon  the  ruling  of  the  court  thereon.  The  de- 
murrer upon  its  face  shows  that  each  of  the 
defendants  for  himself  demurred  separately 


Digitized  by  Google 


Ind.) 


SOUTHERN  RY. 


CO.  ELLIOTT. 


1063 


and  severally  to  each  paragraph  of  the  com- 
plaint, for  the  reason  that  neither  paragraph 
states  facts  sufficient  to  constitute  a  cause  of 
action.  The  record  recites  that  "the  demur- 
rer Is  now  overruled  by  the  court,  to  each  of 
which  rulings  of  the  court  each  of  the  defend- 
ants separately  at  the  time  excepted.*'  The 
objections  advanced  by  counsel  for  appellee 
are  that  the  demurrer  Is  not  good  nor  in  prop- 
er form,  and  that  the  statement  therein  that 
neither  paragraph  of  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action  was 
not  sufficient  to  raise  the  question  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  any  one  of  the  defendants. 
It  Is  further  insisted  that  the  record  discloses 
that  the  demurrer  was  overruled,  but  that  It 
does  not  show  which  of  the  demurrers,  aad 
that  the  exception  to  the  ruling  must  be  re- 
garded as  a  ruling  on  one  of  the  demurrers 
only,  and  the  case  of  Noonan  v.  Bell,  159  Ind. 
329,  64  N.  E.  909,  is  cited  in  support  of  ap- 
pellee's argument.  There  is  no  merit  in  ap- 
pellee's contention.  The  demurrer  was  suffi- 
cient in  form  as  to  challenge  the  sufficiency 
of  each  paragraph  of  the  complaint  as  to  each 
of  the  defendants  demurring.  Whltesell  v. 
Strickler.  167  Ind.  602,  78  N.  E.  845.  The 
cases  of  Noonan  v.  Bell,  snpra,  and  the  South- 
ern Indiana  R.  Co.  v.  Harrell,  161  Ind.  689, 
68  N.  E.  262,  63  L.  R.  A.  460,  so  far  as  they 
can  be  said  to  sustain  the  point  raised  by 
counsel  for  appellee,  are  expressly  disapprov- 
ed or  overruled  by  the  case  last  cited.  The 
second  paragraph  of  the  complaint,  among 
other  things,  alleges  that  "said  railway  de- 
fendants were  railway  corporations,  duly  and 
legally  organized  and  Incorporated,  the  for- 
mer under  the  laws  of  the  state  of  Virginia 
and  the  latter  under  the  laws  of  the  state  of 
Indiana;  that  these  defendants  operated  a 
line  of  steam  railway  extending  from  Louis- 
ville, Ky.,  to  St.  Louis,  Mo. ;  that  said  line  in 
its  course  to  and  from  said  points  passes 
through  the  county  of  Dubois,  in  the  state 
of  Indiana,  and  through  the  town  of  Golden 
Gate,  in  the  state  of  Illinois" ;  that  "among 
the  employes  working  for  said  railway  de- 
fendants on  the  29th  day  of  April,  1904,  the 
date  of  the  alleged  injuries  to  plaintiff  herein, 
was  this  plaintiff  and  the  codefendant  of  said 
railway,  to  wit,  Joseph  Ruggles ;  that  on  the 
day  aforesaid  the  plaintiff  was  employed  by 
defendant  as  a  brakeman  on  a  freight  train, 
and  was  at  the  time  of  the  receipt  of  his  in- 
juries engaged  in  working  upon  the  freight 
train  run  by  defendants  from  East  St.  Louis, 
over  and  upon  their  line  of  railway  to 
Princeton,  Ind.;  that  Joseph  Ruggles  was  em- 
ployed by  said  railway  defendants  as  a  loco- 
motive engineer,  and  as  such  had  charge  and 
control  of  the  locomotive  engine  drawing  the 
train  upon  which  this  plaintiff  was  laboring 
at  the  time  he  received  his  Injuries."  The 
paragraph  further  alleges  that  "at  Mt.  Ver- 
non, In  the  state  of  Illinois,  said  defendants 
coupled  and  fastened  their  train  to  an  old, 
worn,  and  defective  car  for  the  purpose  of 


hauling  said  car  to  Princeton,  to  have  same 
repaired;  that  the  drawbars,  drawheads, 
bumpers,  rods,  and  timbers  supporting  said 
machinery,  on  account  of  the  long  and  con- 
tinued use  thereof  in  said  car,  bad  become 
and  were  worn,  rotten,  decayed,  and  defective, 
so  much  so  that,  when  the  engine  was  backed 
up  to  and  against  said  car,  the  force  of  said 
collision  caused  by  said  car  and  said  engine 
coming  in  contact  with  each  other,  on  ac- 
count of  the  rotten,  decayed,  and  defective 
condition  of  said  drawbars,  drawheads,  bump- 
ers, rods,  and  timbers  supporting  same,  caused 
said  drawbars,  drawheads,  timbers,  rods,  and 
bumpers  to  break  and  give  way;  that,  when 
said  drawbars,  drawheads,  bumpers,  and  tim- 
bers broke  and  gave  way,  said  engine  there- 
by pressed  up  to  and  against  said  car,  there- 
by catching  plaintiff  between  said  engine  and 
car,  mashing  and  permanently  crippling  and 
injuring  him;  that  at  Golden  Gate,  In  the 
state  of  Illinois,  It  became  necessary  to  un- 
couple said  defective  car  from  said  engine; 
that  In  making  said  uncoupling  between  said 
engine  and  car  It  became  and  was  the  duty 
of  this  plaintiff  to  go  between  said  engine 
and  car  for  the  purpose  of  uncoupling  said 
car  from  said  engine,  and  while  performing 
his  duty  In  making  said  uncoupling,  and 
while  between  said  car  and  engine  engaged 
in  making  said  uncoupling,  he  was,  without 
any  negligence  or  carelessness  whatever  upon 
his  part,  but  by  aud  through  the  negligence 
and  carelessness  of  defendant,  hurt  and  per- 
manently crippled  for  life;  that  said  railway 
defendants  were  guilty  of  carelessness  and 
negligence  at  said  time  in  using  said  car 
with  old,  rotten,  and  defective  drawbars, 
drawheads,  bumpers,  and  timbers  supporting 
the  same,  which  said  drawbars,  drawheads, 
bumpers,  and  timbers,  on  account  of  their 
rotten  and  decayed  condition,  could  not  with- 
stand the  force  and  shock  of  said  engine  be- 
ing backed  up  to  and  against  said  car,  but, 
on  account  and  by  reason  of  the  rotten,  de- 
fective, and  decayed  condition  of  said  draw- 
bars, drawheads,  bumpers,  and  timbers  in 
said  car  where  said  engine  backed  up  and 
against  said  car,  the  drawbars,  drawheads, 
bumpers,  and  timbers  broke  and  gave  way, 
and  as  a  result  thereof  said  car  and  said  en- 
gine came  together,  thereby  catching  the 
plaintiff  between  the  same,  while  he  was  In 
the  line  of  his  duty  engaged  at  his  work, 
mashing,  wounding,  and  permanently  injuring 
the  plaintiff  herein." 

The  further  charge  is  made  that  "said  de- 
fendants, at  the  time  plaintiff  received  his 
hurt,  knew  he  was  between  said  car  and 
said  engine,  attempting  to  uncouple  said  car 
from  said  engine,  and  they  knew  that  the 
car  which  plaintiff  was  attempting  to  un- 
couple from  said  engine  had  on  It  at  said 
time  timbers,  and  well  knew  that,  on  account 
of  the  rotten,  decayed,  and  defective  condi- 
tion of  the  same,  it  could  not  withstand  great 
force  in  jamming  said  engine  back  and 
against  said  car,  but,  notwithstanding  said 
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knowledge  on  the  part  of  said  defendants, 
said  defendants  then  and  there  carelessly 
and  negligently  backed  said  engine  np  to  and 
against  said  defective  car  with  great  force 
and  speed,  and,  as  a  result  thereof,  op  ac- 
count of  the  old,  rotten,  and  defective  condi- 
tion of  said  drawbars,  drawheads,  timbers, 
and  bumpers  supporting  the  same,  they  broke 
and  gave  way  at  the  time  plaintiff  was  at- 
tempting to  make  said  uncoupling,  and  as  a 
result  of  said  breaking  said  car  and  said 
engine  were  jammed  up  together,  catching 
plaintiff  between  the  same,  producing  the  in- 
juries herein  complsiined  of ;  that  defendants 
knew  at  said  time  that  said  drawbars,  draw- 
heads,  bumpers,  and  timbers  were  old,  rotten, 
defective,  and  decayed,  or,  if  said  defendants 
did  not  have  direct  knowledge  of  the  same, 
the  defects  existing  in  said  car  had  been  there 
for  such  a  time  that  If  defendants  had  exer- 
cised ordinary  care  and  inspected  said  car, 
as  their  duty  requires  them  to  do,  they 
could  have  discovered  the  defective  condition 
of  said  car ;  that  plaintiff  did  not  know,  nor 
did  he  have  any  means  of  knowing,  that  said 
drawbars,  drawheads,  bumpers,  and  timbers 
could  not  withstand  the  force  of  such  colli- 
sion caused  by  said  engine  being  backed  up 
to  and  against  said  car;  that  plaintiff  did  not 
know,  nor  did  be  have  any  means  of  knowing, 
that  sa Id  drawbars,  drawheads,  bumpers,  tim- 
bers, and  rods  were  rotten,  broken,  decayed, 
and  defective."  Possibly  it  may  be  said  that 
the  theory  upon  which  appellee  attempts  to 
proceed  in  the  paragraph  in  questlonNls  that 
negligence  may  be  imputed  to  the  defendants 
on  account  of  using  the  car  in  question  equip- 
ped, as  alleged,  with  "old,  rotten,  and  de- 
fective timbers,  drawbars,  drawheads,"  etc., 
and  that  such  use  was  the  proximate  cause 
of  the  accident  The  charging  parts  of  the 
pleading  in  respect  to  the  accident  by  which 
appellee  was  injured  may,  for  convenience, 
be  divided  into  three  parts.  The  first  charge 
is  introduced  by  the  averments  that  "at  Mt 
Vernon,  in  the  state  of  Illinois,  defendants 
coupled  to  an  old,  worn,  and  defective  car 
for  the  purpose  of  hauling  It  to  Princeton  to 
have  It  repaired."  In  so  doing,  however,  no 
negligence  Is  attributed  to  appellant  compa- 
ny. The  charge,  however,  is  made  that  the 
drawbars,  drawheads,  timbers,  etc.,  of  this 
car,  which  was  being  taken  to  the  repair 
shops,  had  become  "worn,  rotten,  decayed  and 
defective,"  etc ;  that,  "when  the  engine  was 
backed  up  to  and  against  said  car,  the  force 
of  the  collision  caused  by  the  engine  and  car 
coming  in  contact  with  each  other,  etc, 
caused  said  drawbars,  drawheads,  etc.,  to 
break  and  give  way;  that,  when  said  draw- 
bars broke  and  gave  way,  the  engine  thereby 
pressed  up  to  and  against  the  car,  mashing 
and  injuring  the  plaintiff." 

The  second  charge  is  that  in  uncoupling 
the  engine  and  the  car  in  question  It  became 
and  was  the  duty  of  plaintiff  to  go  between 
the  engine  and  the  car  for  that  purpose,  and 
while  so  engaged  he  was,  "by  and  through 


the  carelessness  and  negligence  of  the  de- 
fendants, hurt  and  permanently  crippled.' 
The  specific  negligence,  however,  attributed 
to  defendant  is  that  of  using  said  car  with 
old,  rotten,  and  defective  drawbars,  draw- 
heads,  etc.,  which,  on  account  of  their  rotten 
and  decayed  condition,  they  "could  not  with- 
stand the  force  and  shock  of  aaid  engine 
being  backed  up  to  and  against  said  car," 
but,  on  account  thereof,  gave  way,  and  the 
car  and  engine  came  together  and  injured 
the  plaintiff.    The  specific  fact  or  facts  of 
negligence  Imputed  to  the  defendants  by  the 
latter  allegations  control  the  general  state- 
ment that  appellee  was  injured   "by  and 
through  the  carelessness  and  negligence  of 
the  defendant"    Frain  v.  Burgett  152  Ind. 
.55,  62,  50  N.  B.  873,  52  N.  EL  395,  and  cases 
there  cited. 

By  the  third  charge  it  is  averred  that  at 
the  time  plaintiff  was  Injured  defendants 
"knew  that  he  was  between  said  car  (L  e,  the 
car  which  was  being  hauled  to  Princeton  for 
repairs)  and  said  engine  (L  e.,  the  one  which 
was  drawing  the  car,  and  which  was,  as 
disclosed,  in  charge  of  Ruggles,  the  engineer), 
and  that  the  defendants  knew  that  the  plain- 
tiff was  attempting  to  uncouple  said  car  from 
the  engine,"  and  that  they,  the  defendants, 
knew  that  the  timbers  of  this  car  were  rotten, 
decayed,  and  defective,  but  notwithstanding 
said  knowledge  of  its  condition,  "said  de- 
fendants then  and  there  carelessly  and  neg- 
ligently backed  said  engine  up  to  and  against 
said  defective  car  with  great  force  and  speed, 
and  as  a  result  thereof,  and  on  account  of 
the  rotten,  defective  condition  of  said  draw- 
bars, drawheads,  timbers,  etc,  they  broke 
and  gave  way  at  the  time  plaintiff  was 
attempting  to  make  the  uncoupling,  and  he  J 
was  jammed  between  said  car  and  engine  and 
sustained  the  Injuries  of  which  be  com- 
plains."   It  is  further  alleged  that  the  de-  j 
fendants  at  the  time  had  knowledge  of  the  ' 
condition  of  the  car,  but  that  the  plaintiff 
had  no  knowledge  of  its  said  condition  on  ■ 
his  part.  ; 

It  will  be  noted  that  there  is  no  direct  or 
positive  averment  in  the  first  charging  part 
of  the  paragraph  to  show  that  the  engine  was  ' 
actually  backed  up  to  and  against  the  defee-  i 
tive  car  at  the  time  plaintiff  was  engaged  In  1 
uncoupling,  etc.    There  is  but  a  mere  re- 
cital "that  when  the  engine  backed,"  etc. 
This  recital  cannot  serve  to  perform  the  of- 
fice of  a  positive  or  direct  averment  that  the  j 
engine  at  the  time  of  the  accident  "was  back- 
ed,"  etc.    It  is  but  the  equivalent  of  assert- 
ing that  whenever  the  engine  was  backed,  or 
if  It  should  be  backed,  etc.,  the  conseqaencei 
as  there  stated  would  follow.   For  this  rea- 
son alone,  if  for  no  other,  it  must,  under  the 
rules  of  good  pleading,  be  held  that  the'  first 
charge  of  the  paragraph  is  fatally  defective  1 
In  stating  a  cause  of  action.    The  second 
charge  may  be  said  to  be  impressed  substan- 
tially with  the  same  deficiency  and  open  to 
the  same  objections  as  is  the  first   It  will 
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be  observed  that  it  is  there  alleged  that  it 
was  the  duty  of  the  plaintiff  to  go  between 
the  engine  and  the  car  for  the  purpose  of 
uncoupling,  and,  while  so  engaged,  he  was,  by 
the  carelessness  and  negligence  of  the  de- 
fendants, hurt,  crippled,  etc.  The  specific 
charge  of  negligence  attributed  to  the  defend- 
ants, as  hereinbefore  stated,  is  in  using  the 
car  In  question  equipped  with  its  rotten  and 
defective  drawbars  and  drawheads,  which, 
as  alleged,  by  reason  thereof  they  "could 
not  withstand  the  force  and  shock  of  said 
engine  being  backed  up  to  and  against  said 
car,"  but,  on  account  thereof,  they  gave  way 
and  the  car  and  engine  came  together  and 
Injured  plaintiff.  There  is,  however,  an 
entire  absence  of  any  direct  or  positive  aver- 
ment or  allegation  that  the  defendants,  or 
any  one  of  them,  backed  the  engine  against 
the  defective  car.  There  Is  only  the  mere 
recital  by  the  pleader,  apparently  by  way  of 
argument,  to  Illustrate  that  the  equipments 
of  the  car  were  in  such  a  defective  condition 
that  they  could  not  withstand  the  shock  of 
the  engine  being  backed  up  to  and  against  the 
car.  Thirdly,  the  charge  that  at  the  time 
appellee  was  injured  the  defendants  knew 
that  he  was  between  the  car  and  engine  and 
that  said  defendants  knew  of  the  defective 
condition  of  the  car,  that  It  could  not  with- 
stand the  force  of  Jamming  the  engine  back 
and  against  it,  and  that  "said  defendants 
then  and  there  carelessly  and  negligently 
backed  said  engine  with  great  force  up  to  and 
against  said  defective  car,  thereby  catching 
plaintiff  between  the  car  and  engine,  and 
injuring  him,"  etc.  As  shown,  the  accident 
by  which  appellee  was  injured  occurred  at 
a  point  in  the  state  of  Illinois,  and,  as  noth- 
ing to  the  contrary  appears,  we  must  assume 
that  the  common  law  is  in  force  in  the  latter 
state.  Therefore  appellant's  liability,  under 
the  facts  as  alleged,  must  be  tested  by  the 
principles  of  the  common  law.  By  the  latter 
law  the  fellow-servant  rule  is  recognized  and 
enforced.  If  the  law  in  force  In  the  state  of 
Illinois  at  the  time  appellee  was  injured  did 
not,  under  the  facts  alleged,  award  him  a 
right  of  action  against  appellant,  then  no 
cause  of  action  can  be  said  to  exist  against 
appellant  company.  Baltimore,  etc.,  R.  Co.  v. 
Reed,  158  Ind.  25,  62  N.  E.  488,  92  Am.  St 
Rep.  293,  56  L.  R.  A.  468;  Baltimore,  etc., 
R.  Co.  v.  Jones,  158  Ind.  87,  62  N.  E.  994. 

As  declared  by  the  facts  averred,  Joseph 
Ruggles,  the  engineer,  and  appellee,  who 
was  a  brakeman,  were  both  at  the  time  of 
the  alleged  injury  employes  of  appellant,  and 
each  was  the  fellow  servant  of  the  other, 
serving  under  a  common  master.  Ruggles, 
as  engineer,  it  appears  was  at  the  time  of  the 
accident  in  charge  of  and  operating  the  en- 
gine in  question.  Therefore  the  allegations 
in  the  third  charge  of  the  paragraph,  that  the 
defendants  carelessly  and  negligently  backed 
the  engine  with  great  force,  etc.,  shows  noth- 
ing more  under  the  circumstances  than  that 
the  alleged  negligent  act  was  that  of  Ruggles 


or  some  other  servant  of  appellant  who  was 
at  the  time  operating  the  engine  In  contro- 
versy. As  the  negligence  alleged  in  regard  to 
backing  the  engine  with  great  force,  etc., 
was  that  of  a  fellow  servant  of  appellee, 
prima  facie  at  least,  under  the  rule  of  the 
common  law,  no  liability  is  shown.  We  judi- 
cially know  that  an  Incorporated  railroad 
company  can  operate  Its  locomotive  engine 
and  cars  only  by  and  through  its  servants, 
and,  in  an  action  against  it  by  a  servant 
thereof  for  the  recovery  of  damages  for  per- 
sonal injuries  sustained  while  in  Its  employ, 
where  the  complaint  alleges  that  the  plaintiff 
was  injured  by  the  negligent  manner  in  which 
the  locomotive  engine,  car,  or  train  of  the 
railroad  company  was  run  or  operated,  the 
logical  presumption  arises  that  the  injury 
complained  of  was  the  result  of  the  negligence 
of  a  fellow  servant  of  plaintiff.  Indianapolis, 
etc.,  R.  Co.  v.  Johnson,  102  Ind.  352,  350.  2G 
N.  E.  200;  Dl  Marcho  v.  Builders'  Iron  Foun- 
dry, 18  R.  I.  514,  27  Atl.  328,  28  Atl.  661.  The 
engineer  in  charge  of  the  engine  which,  as 
averred,  was  negligently  backed,  etc.,  in  its 
operation  upon  appellant's  railroad,  could  not 
in  any  sense  be  regarded  as  standing  in  the 
relation  of  master  of  the  appellee.  He  was 
under  the  rule  of  the  common  law  only  a 
fellow  servant  of  appellee,  and  for  his  neg- 
ligence alone  the  latter  cannot  recover  In  this 
action  against  appellant.  In  support  of  our 
holding  that  neither  the  first  nor  the  second 
charge  of  the  paragraph  In  question  sufficient- 
ly alleges  actionable  negligence  against  ap- 
pellee, see  City  of  Logansport  v.  Kihm,  159 
Ind.  68,  64  N.  E.  595,  and  authorities  there 
cited;  Pittsburgh,  etc.,  R.  Co.  v.  Lightbeiser, 
163  Ind.  247,  71  N.  E.  218,  660;  Malott  v. 
Sample,  164  Ind.  645,  74  N.  E.  245,  and  cases 
there  cited ;  Kentucky  &  Indiana  Bridge,  etc.. 
Co.  v.  Moran  (Ind.  Sup.)  80  N.  E.  536,  and 
cases  there  cited.  In  this  latter  appeal,  in 
considering  the  question  raised  as  to  the 
sufficiency  of  the  complaint  on  demurrer,  we 
said:  "In  an  action  at  common  law  by  a 
servant  to  recover  damages  against  the  mas- 
ter, founded  upon  the  failure  of  the  latter 
to  perform  his  legal  duties,  to  render  the  com- 
plaint sufficient  to  repel  a  demurrer,  the  act 
done  or  omitted  to  be  done  should  be  char- 
acterized to  have  been  negligently  done  or  to" 
have  been  negligently  omitted,  as  the  case 
may  be.  Negligence  must  at  least  be  shown 
by  the  pleading,  either  by  direct  or  positive 
averments  or  from  the  statement  of  such  facts 
therein  as  will  clearly  raise  or  create  an  in- 
ference that  the  injury  of  which  the  plain- 
tiff complains  is  the  result  or  proximate  cause 
of  defendant's  negligence."  Certainly  negli- 
gence cannot  be  imputed  to  appellant  com- 
pany by  reason  of  the  fact  alone  that  at  Mr. 
Vernon,  111.,  the  car  In  controversy  was  cou- 
pled or  attached  to  the  freight  train  on  which 
appellee  was  braking  for  the  purpose  of  tak- 
ing it  to  the  shops  at  Princeton  to  have  it  re- 
paired. Possibly  the  very  purpose  for  remov- 
ing the  car  to  the  shops  was  to  repair  the  de- 
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fectlve  drawbars,  drawheads,  bumpers,  etc., 
about  which  appellee  complains.  If  It  was 
in  the  condition  as  alleged  In  the  complaint, 
it  was  the  duty  of  the  railroad  company  to 
have  the  necessary  repairs  made  before  using 
it  In  the  operation  of  its  railroad.  It  appears 
that,  in  order  to  discbarge  this  required  duty, 
the  car  was  being  hauled  to  the  repair  shops, 
and  while  en  route  the  engine  drawing  the 
train  to  which  it  was  attached  or  coupled  was 
handled  or  operated  by  the  servants  of  the 
companies  in  charge  thereof  In  such  a  manner 
as  to  cause  the  engine  to  collide  with  this 
disabled  car,  with  such  force  as  resulted 
in  the  injury  to  appellee,  who  had  no  knowl- 
edge at  the  time  of  the  condition  of  said  car. 

The  question  which  confronts  us  under  the 
facts  is  not  that  the  railroad  companies  were 
negligent  In  omitting  to  notify  or  warn  ap- 
pellee before  the  accident  of  the  condition  of 
the  car,  for  no  such  question  as  this  Is  pre- 
sented by  the  facts  alleged  In  the  pleading. 
The  second  paragraph  of  the  complaint  is 
clearly  insufficient,  for  the  reasons  given,  to 
state  a  cause  of  action. 

The  court  therefore  erred  in  overruling  the 
demurrer  thereto,  for  which  error  the  Judg- 
ment is  reversed,  with  instructions  to  the 
lower  court  to  sustain  said  demurrer. 

(190   Ind.  508) 

FALLIS  v.  GAS  CITY.    (No.  20,991.) 
(Supreme  Court  of  Indiana,    Dec.  17,  1907.) 

1.  Hawkers  and  Peddlers— Regulations— 
Licenses  and  Permits  —  Obdi nances— Va- 
lidity. 

Acts  1905,  p.  252,  c.  129,  8  53,  subd.  37, 
authorizes  cities  to  license,  tax,  regulate,  etc., 
peddlers,  etc.  Acts  1901,  p.  500,  c.  244,  defining 
and  regulating  peddling,  defines,  in  section  7 
< Burns'  Ann.  St.  1901,  §  7231p),  the  word  "ped- 
dler" to  moan  to  sell,  or  offer  to  sell,  manu- 
factured goods,  wares,  merchandise,  directly  to 
a  consumer,  either  by  going  from  house  to  house, 
for  the  purpose  of  selling  and  delivering  such 
goods  or  for  the  purpose  of  taking  orders  for 
their  future  delivery.  A  city  passed  an  ordi- 
nance declaring  it  unlawful  for  any  one  to  en- 
gage in  the  business  of  peddling  without  a  li- 
cense and  defining  peddling.  Held  that,  irre- 
spective of  the  definition  in  the  ordinance,  one 
going  from  house  to  house  for  the  purpose  of 
taking  orders  for  teas,  coffees,  etc.,  for  future 
delivery,  in  violation  of  the  ordinance,  was  prop- 
erly convicted,  since,  in  empowering  cities  to 
exercise  the  right  to  regulate  and  license  ped- 
dlers, it  would  be  presumed  that  the  Legislature 
intended  to  clothe  the  word  "peddler"  with  the 
significance  given  it  by  statute. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Hawkers  and  Peddlers,  §§  7-9,  12.] 

2.  Same— "Peddlers"— Definition. 

Aside  from  statute,  a  "peddler"  may  be  de- 
fined as  any  person  who,  by  solicitation  or  out- 
cry, takes  anything  from  house  to  house  in  any 
manner,  and  offers  to  sell  the  same  for  money,  or 
barters  the  thing  for  any  other  thing,  or  who- 
ever goes  from  house  to  house  for  the  purpose 
of  taking  orders  for  anything  for  future  deliv- 
ery to  be  sold  or  bartered. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  25,  Hawkers  and  Peddlers,  §|  3-6. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5200-5267 ;  vol.  8,  p.  7750.] 


Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paul  us,  Judge. 

Action  by  the  city  of  Gas  City  against 
Frank  T.  Fallis.  Judgment  for  plaintiff,  and 
the  defendant  appeals.  Affirmed. 

Grant  A  Dentler,  and  Geo.  M.  Elliott,  for 
appellant.  John  F.  Linn,  for  appellee. 

HADLEY,  J.  What  acts  constitute  a  ped- 
dler? 

Among  the  powers  conferred  upon  cities  and 
towns  by  legislative  grant  is  the  following: 
"Thirty-seventh.  To  license,  tax,  regulate, 
suppress,  and  prohibit  hawkers,  and  itinerant 
dealers,  peddlers,  and  pawnbrokers,  and  to 
revoke  any  such  license."  Acts  1905,  p.  252, 
c  129.  Upon  the  authority  of  this  statute, 
appellee  city  enacted  an  ordinance  "to  li- 
cense and  restrain  hawking,  and  peddling 
within  the  limits  of  Gas  City."  The  first 
section  declares  that  it  shall  be  unlawful  for 
any  person  to  engage  In  the  business  of 
hawking  or  peddling  within  the  city  limits 
without  first  obtaining  a  license  therefor. 
The  second  section  is  as  follows:  "For  the 
purpose  of  this  ordinance  'a  peddler*  shall 
be  held  to  be  any  person  who,' by  solicitation, 
or  outcry,  takes  anything  from  house  to 
house  in  any  manner,  and  offers  to  sell  the 
same  for  money,  or  barters  the  thing  for  any 
other  thing,  or  whoever  goes  from  house  to 
house  for  the  purpose  of  taking  orders  for 
anything  for  future  delivery  to  be  sold  or 
bartered."  Other  sections  follow,  defining 
hawking,  prescribing  the  license  fees  for  pay- 
ment of  the  execution  and  issuance  of  li- 
censes, and  providing  a  penalty  of  not  exceed- 
ing $25  for  a  violation  of  any  provision  of 
the  ordinance.  This  action,  founded,  thereon, 
was  brought  before  the  mayor  of  the  city, 
charging  that  appellant,  on  the  24th  day  of 
April,  1900,  within  the  city  limits,  did  then 
and  there  follow  the  vocation  of  a  peddler, 
by  then  and  there  going  from  house  to  house 
for  the  purpose  of  taking  orders  for  teas,  cof- 
fees, and  spices,  for  future  delivery,  In  vio- 
lation," etc  In  the  circuit  court  the  defend- 
ant demurred  to  the  complaint  for  Insuffi- 
ciency of  facts,  which  was  overruled,  and  the 
cause  put  at  Issue,  by  the  general  denial. 
Trial  by  the  court  and  finding  and  judgment 
against  appellant  for  $5. 

Appellant's  only  contention  is  that  the  or- 
dinance Is  void,  because  the  city  council  had 
no  authority  of  law  to  ordain  that  the  going 
from  house  to  house  for  the  purpose  of  tak- 
ing orders  for  future  delivery  of  goods  shall 
constitute  peddling.  It  will  be  granted,  as 
argued  by  appellant,  that  the  city  council 
had  no  authority  to  broaden  or  enlarge  the 
meaning  of  the  word  "peddler"  beyond  that 
Intended  by  the  Legislature  In  the  enactment 
of  the  statute  above  quoted;  and,  so  far  as 
the  validity  and  scope  of  the  ordinance  Is 
concerned,  that  part  of  section  2  devoted  to 
declaring  what  acts  shall  amount  to  peddling 
may  be  treated  as  supererogation.  So  if  the 
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Legislature  bad  been  content  to  rest  the  stat- 
ute upon  the  common  and  ordinary  meaning 
of  the  word  •'peddler,"  we  would  then  have 
been  required  to  resort  to  the  usual  significa- 
tion of  the  word  at  the  time  the  law  was 
passed  to  ascertain  whether  the  acts  of  the 
defendant  brought  him  within  the  popular 
meaning.  But  we  are  saved  the  pains  of 
searching  dictionaries  and  the  antecedent  us- 
age by  a  legislative  definition  that  out- 
weighs the  dictum  of  the  lexicographers.  By 
an  act  of  the  assembly,  in  force  March  12, 
1901  (Acts  1901,  p.  560,  c.  244 ;  section  7231p, 
Burns'  Ann.  St  1901),  it  is  declared  that  for 
"the  purpose  of  this  act  the  word  'peddler* 
is  defined  as  meaning  to  sell,  or  offer  to  sell, 
manufactured  goods,  wares,  merchandise,  di- 
rectly to  a  consumer,  either  by  going  from 
house  to  house,  for  the  purpose  of  selling  and 
delivering  such  goods,  or  for  the  purpose  of 
taking  orders  for  the  future  delivery  of  such 
goods."  The  provision  quoted  appears  as  sec- 
tion 7  of  an  act  "defining  and  regulating 
peddling"  and  was  doubtless  inspired  by  the 
argument  and  conclusion  reached  by  Mitch- 
ell, J.,  in  pronouncing  the  opinion  of  this 
court  in  Graffty  v.  City  of  Rushville,  107  Ind. 
506,  8  N.  E.  611,  57  Am.  Rep.  128.  In  the 
case  referred  to,  Graffty,  having  solicited  and 
taken  orders  from  citizens  for  shirts  for  fu- 
ture delivery  by  an  Indianapolis  manufac- 
turer, was  found  guilty  of  a  violation  of  an 
ordinance  in  substance  the  same  as  the  one 
before  us,  and  which  rested  upon  the  stat- 
ute of  1881,  empowering  cities  "to  regulate 
and  to  restrain  hawking  and  peddling."  In 
part,  it  was  said:  "Any  method  of  selling 
goods,  wares,  or  merchandise  by  outcry  on 
the  streets,  or  public  places  in  a  city,  or  by 
attracting  persons  to  purchase  goods  exposed 
for  sale  at  such  places,  by  placards  or  sig- 
nals, or  by  going  from  house  to  house  selling 
or  offering  to  sell  goods  at  retail,  to  individ- 
uals not  dealers  in  such  commodities,  whether 
the  goods  be  carried  along  for  delivery  pres- 
ently, or  whether  the  sales  are  made  for  fu- 
ture delivery,  constitutes  the  person  so  sell- 
ing a  hawker  or  peddler  within  the  meaning 
of  the  statute.  In  this  way  we  are  brought 
to  the  conclusion  that  the  appellant's  method 
of  conducting  business  was  within  the  pro- 
hibition against  hawking  or  peddling,  with- 
out being  duly  licensed."  Allen  v.  Sparkhall, 
1  B.  &  Aid.  100;  King  v.  Turner,  4  B.  &  Aid. 
510;  Gregg  v.  Smith,  L.  R.  8  Q.  B.  302; 
Howard  v.  Lupton,  L.  R.  10  Q.  B.  598 ;  Mor- 
rill v.  State,  38  Wis.  428,  20  Am.  Rep.  12. 
The  statutory  definition  of  the  word  "ped- 
dler," above  quoted,  relates  specifically  to  a 
license  granted  upon  state  authority,  but  It 
amounts  to  a  legislative  declaration  of  the 
meaning  of  the  word  as  applied  to  the  right 
to  regulate  and  to  license  the  vocation  of 
peddling,  and  hi  empowering  cities  to  exer- 
cise the  right,  and  to  exact  a  license  from 
"peddlers,"  it  will  be  presumed  that  the  Leg- 
islature Intended  to  clothe  the  word  with 
the  signification  it  had  solemnly  declared  it 
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should  have.  Jarvis  r.  Hitch,  161  Ind.  217, 
220,  67  N.  E.  1057.  But,  aside  from  the  stat- 
ute, we  perceive  no  reason  for  departing  from 
the  doctrine  of  the  Graffty  Case. 

We  find  no  error. 

Judgment  affirmed. 

(169  Ind.  618) 
McADAMS  v.  BAILEY  et  al.  (No.  21,166.) 
(Supreme  Court  of  Indiana.    Dec.  18,  1907.) 

1.  Deeds  —  Property  Conveyed  —  After- Ac- 
quired Property. 

Where  a  man  dies,  leaving  a  widow  and  a 
son,  and  the  widow,  while  in  possession  of  the 
fee  of  the  one-third  of  the  real  estate  which  she 
inherited  from  the  deceased,  marries  the  second 
time,  a  mere  quitclaim  deed  by  the  son  made  dar- 
ing the  second  marriage,  not  purporting  to  con- 
vey any  particular  interest,  is  ineffectual  to  con- 
vey his  possible  future  interest  in  the  property, 
in  consequence  of  such  second  marriage. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §  330.] 

2.  Champerty  and  Maintenance— Grants  o» 
Land  Held  Adversely. 

Such  a  deed  to  a  stranger  was  invalid  at 
common  law,  as  tending  to  provoke  maintenance 
and  other  contentions. 

8.  Deeds— Conveyance  ot  Contingent  Es- 
tate—Vali  dity. 

Courts  of  equity  will  uphold  specific  as- 
signments of  mere  possibilities,  based  on  a  valu- 
able consideration,  where  the  enforcement  of  the 
agreement  will  not  contravene  their  own  rules  of 
public  policy,  the  underlying  theory  being  that 
where  there  is  a  duty  to  convey,  the  agreement 
will  be  given  force  as  an  executory  contract. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  16,  Deeds,  8  16.] 

4.  Estoppel— By  Deed— Title  Subsequently 
Aoquired. 

Irrespective  of  the  jurisdiction  of  courts  of 
equity,  it  has  always  been  possible  to  convey 
subsequently  acquired  interests  by  the  operation 
of  the  principle  of  estoppel. 

[Ed.  Note.— For  cases  in  point  »ee  Cent,  Dig. 
vol.  19,  Estoppel,  S8  84,  91%.] 

5.  Same— Conveyances  with  Covenants. 

Although  an  ordinary  quitclaim  deed  will 
not  estop  the  grantor  from  asserting  an  after- 
acquired  interest,  yet  a  distinct  recital  in  such 
a  deed,  showing  that  the  parties  proceeded  on 
the  theory  that  a  particular  interest  was  there- 
by conveyed,  may  be  as  effectual  to  create  an 
estoppel  as  a  warranty. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  19,  Estoppel,  §S  99,  100.] 

6.  Same. 

The  general  rule  as  to  ordinary  recitals, 
that  there  can  be  no  estoppel  where  the  truth 
appears  in  the  instrument,  does  not  apply  to  a 
distinct  undertaking  for  the  transfer  of  after- 
acquired  property,  since,  in  such  an  undertak- 
ing, an  estoppel  exists  because  of  the  covenant 
of  warranty. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  19,  Estoppel,  §  99.] 

7.  Same. 

Where  the  grantor,  his  mother  and  step- 
father, join  In  the  execution  of  a  deed,  purport- 
ing to  convey,  not  alone  all  of  the  interest  by 
right  of  inheritance,  which  the  grantor  and  his 
mother  acquired  from  his  father,  but  specifical- 
ly stating  that  the  interest  conveyed  by  the 
grantor  is,  in  addition  to  the  inherited  interest, 
the  particular  interest  which  might  accrue  to 
him  after  the  death  of  his  mother  in  consequence 
of  her  second  marriage,  the  grantor  is  estopped 
from  saying  that  the  title  to  such  particular  in- 
terest did  not  pass,  since  the  rule  that  there  is 
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no  estoppel  where  an  interest  passes  has  no  ap- 
plication to  conveyances  intended  to  pass  the 
whole  title,  although  the  grantor  has  a  limited 
interest  which  is  carried  by  the  conveyance. 

8.  Deeds— Property  which  mat  be  Convey- 
ed—Expectancies. 

Although  attempted  conveyances  of  bare  ex- 
pectancies by  presumptive  heirs  are  narrowly 
watched  by  courts  of  equity,  which  place  the  bur- 
den on  the  assignee  to  repel  the  inference  of 
constructive  fraud,  it  cannot  be  affirmed  that 
such  courts  look  with  disfavor  upon  what  are 
construed  as  executory  contracts  for  the  transfer 
of  future  interests,  where  common  honesty  re- 
quires that  they  should  be  carried  out 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §  16.] 

9.  Same. 

Revl  St.  1852,  p.  250,  c.  27,  §  18,  provides 
that  »f  a  widow  marry,  she  may  not  alienate 
the  real  estate  held  by  her  in  virtue  of  her 
previous  marriage,  and  that  should  she  die  dur- 
ing her  second  marriage  such  real  estate  shall 
go  to  her  children  by  the  previous  marriage. 
The  grantor,  his  mother  and  stepfather,  executed 
a  deed  purporting  to  convey,  not  alone  all  of 
the  interest  which  the  grantor  and  bis  mother 
Acquired  from  his  father,  deceased,  but  specifical- 
ly stating  that  the  interest  conveyed  by  the 
grantor  was,  in  addition  to  the  interest  inherited 
from  his  father,  the  particular  interest  in  the 

Sroperty  which  might  accrue  to  him  after  the 
eath  of  his  mother  in  consequence  of  her  second 
marriage.  Held,  that  such  particular  interest 
being  fixed  in  law,  and  not  a  mere  expectancy, 
the  transaction  is  not  an  attempted  sale  by  a 
mere  expectant  heir,  and  hence  the  deed  is  not 
void  as  against  public  policy. 

10.  Same— Validity— Fraud.^ 

Mere  inadequacy  of  consideration  is  not  a 
sufficient  reason  for  setting  aside  the  conveyance 
of  a  contingent  interest  in  property,  or  what 
approximates  thereto,  although  the  doctrine  is 
doubtless  otherwise  as  respects  sales  by  expec- 
tant heirs  of  their  supposed  interest  in  the  lands 
of  living  ancestors. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  16,  Deeds,  §  27.] 

11.  Same. 

That  a  grantor  parted  with  his  expectancy 
without  directly  receiving  any  consideration,  or 
that  a  parent  was  the  beneficiary  of  such  a 
transaction  while  the  child  was  under  the  do- 
minion of  the  parent,  or  that  the  transaction  did 
not  represent  the  clear  purpose  of  the  grantor 
to  make  the  conveyance  complained,  of,  might 
cause  a  court  of  equity  to  scan  the  agreement 
closely,  but  such  circumstances,  considered  singly 
or  in  combination,  are  not  the  legal  equivalent 
of  fraud. 

12.  Appeal — Review — Presumptions. 

The  burden  of  proving  the  issue  devolved 
upon  a  party  never  shifts,  although  the  burden 
of  producing  evidence  to  satisfy  the  court  or  jury 
may  shift  during  the  trial,  and  if,  therefore,  in 
a  suit  to  quiet  title,  plaintiff's  contention  being 
that  defendants'  rights  were  obtained  through 
fraud,  the  trial  court  has  not  found  enough  of 
the  ultimate  facts  to  make  out  a  case  of  fraud, 
the  Supreme  Court  can  only  assume  that  they 
were  not  proved,  and  that  defendants  were  suc- 
cessful in  rebutting  all  adverse  inferences,  which 
might  have  been  drawn  as  matters  of  fact,  from 
that  which  is  contained  in  the  special  finding. 

13.  Same. 

In  a  suit  to  quiet  title,  plaintiff's  conten- 
tion being  that  defendants'  rights  were  obtained 
through  fraud,  the  mere  fact  that  a  finding  of 
certain  facts  might  justify  an  inference  of 
fraud,  or  call  on  the  defendants  to  show  a  fair 
contract,  will  not  aid  plaintiff  on  appeal,  since 
the  Supreme  Court  cannot  add  to  a  special  find- 
ing a  fact,  unless  it  results  as  a  necessary  con- 
clusion from  the  facts  found. 


Appeal  from  Circuit  Court,  Benton  County ; 
Joseph  M.  Robb,  Judge. 

Suit  to  quiet  title  by  Charles  V.  McAdams 
against  Elizabeth  J.  Bailey  and  others.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

See  80  N.  E.  171. 

Chas.  V.  McAdams,  for  appellant  Eraser 
&  Isham,  for  appellees. 

GILLETT,  J.  Appellant  was  plaintiff  be- 
low. His  action  was  to  quiet  title.  The 
questions  In  the  case  arise  upon  a  special 
finding,  and,  so  far  as  now  material,  they 
relate  to  the  ownership  of  a  one-third  inter- 
est in  a  tract  of  real  estate,  owned  by  one 
Elizabeth  Weidenbammer  in  her  lifetime. 
According  to  the  findings  she  inherited  said 
share  from  her  first  husband,  James  H. 
Lincoln.  Zachariah  T.  Lincoln  was  a  son  by 
said  marriage,  and  Is  still  In  life.  Said 
Elizabeth,  while  so  holding  said  interest  mar- 
ried one  Simon  Weidenhammer,  and  died  dur- 
ing the  continuance  of  the  latter  coverture. 
Said  Zachariah  inherited,  upon  the  death  of 
bis  father,  a  two-ninths  interest  In  said  tract 
of  land,  and  afterwards  contracted  to  sell 
his  two-ninths  interest  to  his  stepfather, 
said  Simon.  Subsequently,  In  the  year  1871, 
the  latter  and  his  wife,  together  with  said 
Zachariah  and  the  tatter's  wife,  executed  a 
warranty  deed  to  Moses  Fowler  and  Samuel 
Alexander,  through  whom  appellees  claim. 
The  granting  clause  of  the  deed  was  of  "all 
the  interest,  by  right  of  Inheritance,  which 
the  said  grantors  acquired  from  the  said 
James  H.  Lincoln,  deceased,  In  and  to"  a 
certain  tract  of  land,  which  was  particularly 
described,  the  description  being  of  the  tract 
In  which  said  Elizabeth  and  said  Zachariah 
had  their  respective  Interests  as  above  stat- 
ed. Following  the  granting  clause,  it  was 
recited  In  said  deed  that  "the  interest  here- 
by conveyed  by  the  said  Zachariah  T.  Lincoln 
Is  the  equal  undivided  -one-third  part  of  two- 
thirds  of  the  same,  and  any  other  interest 
which  might  accrue  to  said  Zachariah  T. 
Lincoln,  after  the  death  of  said  Elizabeth,  his 
mother.  In  consequence  of  her  second  mar- 
riage with  the  said  Weidenhammer,  and  the 
interest  of  the  said  Elizabeth,  hereby  con- 
veyed. Is  the  equal  undivided  one-third  part 
of  said  land,  and  is  all  the  entire  estate  ex- 
cept two-thirds  of  two-thirds  due  the  remain- 
ing heirs,  being  two,  of  said  James  H.  Lincoln, 
deceased."  Said  Simon  negotiated  the  sale 
evidenced  by  said  deed.  He  had  not  pur- 
chased said  Zachariah's  expectancy  in  the 
one-third  of  his  father's  lands  which  came  to 
his  mother.  Said  Zachariah  had  nothing  .to 
do  with  the  negotiation  of  the  subsequent 
sale,  except  to  execute  the  deed.  lie  execut- 
ed the  same  to  carry  out  his  contract  of  sale 
with  said  Weidenbammer,  and  for  no  other 
purpose.  The  grantees  paid  the  reasonable 
value  of  the  interests  which  the  deed  purport- 
ed to  convey.  The  purchase  money  was 
paid  to  said  Simon,  and  no  part  of  it  was 
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paid  to  Bald  Zacharlah.  Bald  Simon  retained 
of  the  purchase  money  the  portion  represent- 
ing the  two-ninths  interest  of  said  Zacharlah, 
and  gave  to  the  said  Elizabeth  the  balance 
thereof.  The  action  was  originally  commenc- 
ed by  said  Zacharlah,  but  during  its  pendency 
he  made  a  conveyance  to  appellant,  who  was 
thereupon  substituted  as  plaintlfT. 

As  the  fee  was  In  said  Elizabeth  to  the  one- 
third  of  the  real  estate  which  she  Inherited 
from  her  first  husband,  It  does  not  admit  of 
question  that  a  mere  deed  of  quitclaim  by 
her  son,  not  purporting  to  convey  any  par- 
ticular Interest,  would  have  been  ineffectual 
to  convey  his  possible  future  interest  therein. 
A  deed  of  such  an  interest  to  a  stranger 
would  have  been  invalid  at  the  common  law, 
as  calculated  to  provoke  maintenance  and 
other  contentions.  10  Coke,  47, 48.  Courts  of 
equity,  however,  have,  from  a  very  early 
period,  upheld  specific  assignments  of  mere 
possibilities,  based  on  a  valuable  considera- 
tion, where  the  enforcement  of  the  agree- 
ment would  not  contravene  their  own  rules 
or  public  policy,  the  underlying  theory  being 
that,  where  there  Is  a  duty  to  convey,  the 
agreement  will  be  given  force  as  an  executory 
contract  8  Leading  Cases  In  Equity  (Hare 
&  Wallace's  note)  807,  308,  343,  382;  Smlth- 
trarst  v.  Edmonds,  14  N.  J.  Eq.  418;  Varick 
▼.  Edwards,  Hoff.  Ch.  (N.  T.)  382;  Emerson 
t.  B.  &  N.  R.  Co.,  87  Me.  387,  24  Am.  Rep. 
39;  In  re  Wilson's  Estate,  2  Pa.  826;  East 
Lewlsburg,  etc,  Co.  t.  Marsh,  91  Pa.  96; 
Euple  v.  Brindley,  91  Pa.  296;  Rodijkelt  v. 
Andrews,  74  Ohio,  104,  77  N.  E.  747,  5  L.  R. 
A.  (N.  S.)  664;  note  to  66  Am.  St  354.  In 
Mitchell  v.  Winslow,  2  Story,  630,  Fed.  Cas. 
No.  9,673,  which  Involved  the  validity  of  a 
mortgage  upon  machinery,  tools,  and  stock  In 
trade,  to  be  thereafter  acquired  In  connection 
■with  a  going  business,  Story,  J.,  said:  "Up- 
on the  best  consideration  which  I  am  able  to 
give  to  the  subject  I  think  it  [the  mortgage] 
is  good  and  valid;  courts  of  equity  do  not, 
like  courts  of  law,  confine  themselves  to  the 
giving  of  effect  to  assignments  or  rights  and 
interests  which  are  absolutely  fixed  and  In 
esse.  On  the  contrary,  they  support  assign- 
ments, not  only  of  choses  in  action,  but  of 
contingent  interests  and  expectancies,  and 
also  of  things  which  have  no  present  actual  or 
potential  existence,  but  rest  in  mere  possi- 
bility only.  In  respect  to  the  latter,  It  Is 
true  that  the  assignment  can  have  no  positive 
operation  to  transfer  In  present!  property  In 
things  not  In  esse;  but  It  operates  by  way  of 
present  contract  to  take  effect  and  attach  to 
the  things  assigned,  when  and  as  soon  as 
they  come  in  esse,  and  it  may  be  enforced  as 
crucb  a  contract  in  rem  In  equity."  Irrespec-  • 
tive,  however,  of  the  jurisdiction  of 'courts  of 
equity,  It  has  always  been  possible  to  convey 
subsequently  acquired  interests  by  the  opera- 
tion of  the  principle  of  estoppel.  3  Washburn 
on  Real  Estate  (6th  Ed.)  fi  1916;  Rawle  on 
Covenants  (4th  Ed.)  393;  IS  Viner's  Abr.  tit 
"•Release,*'  G;  Jackson  v.  Wright,  14  Johns. 


(N.  T.)  103 ;  Stover  r.  Eycleshlmer,  46  Barb. 
(N.  Y.)  84  ;  Bank  of  CJtlca  t.  Mersereau,  8 
Barb.  Ch.  (N.  Y.)  628,  49  Am.  Dec  189;  Pel- 
letreau  v.  Jackson,  11  Wend.  (N.  Y.)  Ill; 
Trull  v.  Eastman,  8  Mete.  (Mass.)  121,  37 
Am.  Dec  126;  Habig  v.  Dodge,  127  Ind.  31, 
25  N.  E.  182;  Griffis  v.  First  National  Bank 
and.  Sup.)  81  N.  E.  490;  Smith  v.  Pendell, 
19  Conn.  107,  48  Am.  Dec  146.  In  the  lead- 
ing case  of  Doe  v.  Oliver,  5  M.  4  R.  202,  re- 
ported In  Smith's  Leading  Cases,  it  is  declar- 
ed that  the  interest  when  it  accrues,  feeds 
the  estoppel.  The  fruit  and  effect  of  a  war- 
ranty in  a  deed  is  that  It  concludes  the  war- 
rantor, so  that  all  his  present  and  future 
rights,  that  he  hath  or  may  have  In  the  land, 
are  thereby  extinct   Shep.  Touch.  181. 

Although,  as  above  Indicated,  an  ordinary 
quitclaim  deed  will  not  estop  the  grantor 
from  asserting  an  after-acquired  interest,  yet 
a  distinct  recital  in  such  a  deed,  showing 
that  the  parties  proceeded  on  the  theory  that 
a  particular  Interest  was  thereby  conveyed, 
may  be  as  effectual  to  create  an  estoppel 
as  a  warranty.  Van  Rensselaer  v.  Kearney, 
11  How.  (U.  S.)  297,  18  L.  Ed.  703;  1  Jones, 
Law  of  Real  Property,  f  991.  Counsel  for 
appellant  however,  Insists  that  there  can  be 
no  estoppel  where  the  truth  appears  in  the 
Instrument  This  is,  no  doubt  a  general 
principle  as  applied  to  ordinary  recitals.  We 
question  the  application  of  this  doctrine  to 
distinct  undertakings  for  the  transfer  of 
after-acquired  property.  We  place  our  rul- 
ing, however,  not  on  the  effect  of  the  recitals, 
as  such,  but  on  the  ground  that  an  estoppel 
exists  because  of  the  covenant  of  warranty. 
Lord  Coke  observes  that  although  estoppels 
are  odious,  yet  warranties  are  favored  in 
law,  being  part  of  a  man's  assurance.  2  In- 
stitutes, 219.  It  is  a  mistake  to  liken  an 
estoppel  by  deed  to  an  estoppel  In  pais.  It  is 
stated  in  a  note  to  Kent's  Commentaries  (11th 
Ed.)  p.  283,  that  "technical  estoppels  by  deed 
may  conclude  a  party  without  any  reference 
to  the  moral  qualities  of  his  conduct"  citing 
Welland  Canal  Co.  v.  Hathaway,  8  Wend. 
(N.  Y.)  483,  24  Am.  Dec.  51;  Dezell  v.  Odell, 
3  Hill  (N.  Y.)  215,  38  Am.  Dec  628.  In  Trull 
v.  Eastman,  supra,  it  was  held  that  a  deed 
between  brothers,  made  with  the  consent  of 
their  father,  purporting  to  convey  all  of  the 
Interest  of  the  grantor  In  and  to  the  estate 
of  the  father,  whether  the  same  should  fall 
to  the  grantor  by  will  or  descent  accom- 
panied by  a  special  covenant  of  nonclaim, 
operated  to  rebut  or  bar  the  grantor  when 
he  afterwards  sought  to  recover  his  share  of 
the  real  estate.  In  Habig  v.  Dodge,  supra, 
the  facts  were  that  by  warranty  deed  a  man 
attempted  to  convey  to  his  brother  the  form- 
er's contingent  Interest  In  lands  which  were 
held  by  his  stepmother  by  virtue  of  her  mari- 
tal right  in  the  lands  of  the  grantor's  de- 
ceased father,  she  being  a  childless  second 
wife  Mitchell,  J.,  speaking  for  the  court, 
said:  "It  appears  upon  the  face  of  the  In- 
strument that  the  grantor  assumed  to  con- 
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vey  and  warrant  title  to  a  reversionary  Inter- 
est equal  to  the  undivided  one-third  of  the 
real  estate  previously  set  off  to  the  widow. 
It  Is  evident  that  the  parties  dealt  upon  the 
footing  that  the  grantor  bargained  and  sold, 
and  that  the  grantee  acquired  by  the  deed, 
a  one-third  Interest  in  the  land  in  dispute, 
subject  to  the  estate  or  supposed  estate  of  the 
widow.  In  equity  and  good  conscience  the 
grantor  and  all  those  claiming  under  him 
should  now  be  estopped  to  assert  the  con- 
trary. See,  also,  Clendenlng  v.  Wyatt,  54 
Kan.  523,  88  Pac.  792,  33  L.  K.  A.  278. 

The  question  under  consideration  is  dis- 
cussed In  Ayer  v.  Philadelphia,  etc.,  Co.,  159 
Mass.  84,  34  N.  E.  177,  where  Holmes,  J., 
speaking  for  the  court,  said:  "The  estoppel 
Is  determined  by  the  scope  of  the  convention- 
al assertion,  not  by  any  question  of  fraud  or 
actual  belief.  But  the  scope  of  the  conven- 
tional assertion  Is  determined  by  the  scope  of 
the  warranty  which  contains  It  Usually 
the  warranty  is  of  what  Is  granted,  and 
therefore  the  scope  of  It  Is  determined  by  the 
scope  of  the  description ;  but  this  is  not  nec- 
essarily so,  and  when  the  warranty  says 
that  the  -grantor  Is  to  be  taken  as  assuring 
you  that  he  owns  and  will  defend  you  in  the 
unincumbered  fee,  It  does  not  matter  that  by 
the  same  deed  he  avows  the  assertion  not  to 
be  the  fact  The  warranty  Is  intended  to  fix 
the  extent  of  responsibility  assumed,  and  by 
that  the  grantor  makes  himself  answerable 
for  that  fact  being  true.  In  short,  if  a  man 
by  a  deed  says,  'I  hereby  estop  myself  to 
deny  a  fact'  it  does  not  matter  that  he  re- 
cites as  a  preliminary  that  the  fact  Is  not 
true.  The  difference  between  a  warranty  and 
an  ordinary  statement  in  a  deed  Is  that  the 
operation  and  effect  of  the  latter  depend  on 
the  whole  context  of  the  deed,  whereas  the 
warranty  Is  put  in  for  the  express  purpose 
of  estopping  the  grantor  to  the  extent  of  its 
words.  The  reason  'why  the  estoppel  is  held 
operative  Is  that  such  was  the  obvious  Inten- 
tion of  the  parties.'  Blake  v.  Tucker,  12  Vt 
39,  45."  In  Burk  v.  Hill,  48  Ind  52,  17  Am. 
Rep.  731,  this  court  quoted  with  approval 
the  following  language  of  the  Supreme  Court 
of  Missouri :  "When  a  purchaser  obtains  ti- 
tle by  deed  without  covenants,  he  of  course 
takes  It  subject  to  all  defects  and  Incum- 
brances it  may  be  under  at  the  time  of  thf» 
conveyance.  But  if  he  Insist  upon  and  ob- 
tain covenants  for  title,  be  has  the  right, 
when  obtained,  to  rely  upon  them  and  en- 
force their  performance,  or  recover  damages 
for  their  breach.  The  vendor  Is  not  compel- 
led to  make  covenants  when  he  sells  land, 
but  having  done  so,  he  must  keep  them,  or 
respond  in  damages  for  injuries  sustained  by 
their  breach.  Nor  Is  It  a  release  or  discharge 
of  the  covenant  to  say  that  both  parties 
knew  It  was  not  true,  or  that  It  would  not 
be  performed  If  made."  See,  also,  Watts  v. 
Fletcher,  107  Ind.  391,  8  N.  E.  111. 

It  Is  true  that  the  warranty  is  usually 
construed  as  coextensive  with  the  granting 


clause,  and  therefore  a  conveyance  of  all  the 
grantor's  Interest  while  capable  of  carrying 
the  fee,  Is  ordinarily  satisfied  by  the  pass- 
ing of  a  present  interest,  since  It  would  not 
necessarily  be  assumed  that  the  grantor  was 
warranting  the  conveyance  of  that  to  which 
a  title  could  not  be  made  in  present!.  So  to 
hold,  would  cast  on  the  grantor  an  unjust 
obligation.  Here,  however,  the  deed  goes 
further,  and  it  purports,  to  convey,  not  alone 
all  of  the  interest  by  right  of  inheritance, 
which  the  grantors  acquired  from  James  H. 
Lincoln,  deceased,  but  it  specifically  states 
that  the  interest  conveyed  by  the  grantor  un- 
der whom  appellant  claims  is,  In  addition  to 
his  two-ninths  Interest  the  particular  Inter- 
est which  might  accrue  to  him  after  the  death 
of  his  mother  in  consequence  of  her  second 
marriage.  There  can  be  no  doubt  In  these 
circumstances  that  said  grantor,  as  well  as 
appellant  "who  claims  under  him,  are  under 
the  operation  of  an  estoppel.  They  cannot 
be  heard  to  say  that  the  title  to  said  contin- 
gent Interest  did  not  pass,  because  the  former 
warranted  the  title  to  that  which  was  grant- 
ed, and  the  deed  states  that  such  contingent 
interest  Is  "hereby  conveyed."  As  was  said 
by  the  New  York  Court  of  Appeals:  "The 
rule  found  stated  In  some  of  the  books,  that 
there  is  no  estoppel  where  an  interest  pass- 
es, according  to  the  modern  cases,  has  no  ap- 
plication to  conveyances  Intended  to  pass  the 
whole  title,  although  the  grantor  has  a  lim- 
ited Interest  which  was  carried  by  the  con- 
veyance." Thompson  v.  Simpson,  128  N.  T. 
270,  28  N.  E.  627. 

It  Is,  however,  contended  by  counsel  for 
appellant  that  the  deed  Is  void  as  against 
public  policy,  citing  McClure  v.  Raben,  125 
Ind.  139,  25  N.  E.  179,  9  L.  R.  A.  477,  and 
s.  c.  133  Ind.  507,  33  N.  E.  275,  36  Am.  St 
Rep.  558.  Appellant's  counsel  also  rely  up- 
on Chambers  v.  Chambers,  139  Ind.  Ill,  38 
N.  E.  334,  In  which  It  was  held  that  a  rever- 
sionary Interest  could  only  be  sold  upon  a 
full  consideration,  and  that  the  adequacy  of 
the  consideration  must  be  determined  with- 
out reference  to  the  value  of  the  particular 
estate.  As  to  McClure  v.  Raben,  supra,  it  Is 
to  be  observed  that  that  case  had  to  do  with 
an  attempted  conveyance  of  the  bare  expect- 
ance of  a  son  In  the  real  estate  of  his  moth- 
er, the  absolute  fee  being  In  her.  The  com- 
posite of  the  decisions  in  said  case  Is  that 
such  conveyances  are  regarded  with  disfavor, 
and  that  the  burden  is  on  the  grantee  to  re- 
pel an  Inference  of  fraud,  by  showing  a  fair 
transaction  in  which  a  full  consideration  was 
paid,  and  that  the  consent  of  the  ancestor 
was  obtained.  It  Is  scarcely  necessary  to 
state  thatdJne  observations  of  the  court  in  the 
decisions  last  referred  to  are  to  be  limited  to 
the  facts  before  it,  and  that  In  such  a  case 
as  this,  In  which  the  Interest  or  right  of  the 
son  was  fixed  by  the  law,  the  theory  that 
conveyances  of  bare  expectancies  are  in  fraud 
of  the  bounty  of  the  ancestor  can  have  no 
application.   It  Is  doubtless  true  that  at- 
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tempted  conveyances  of  bare  expectancies  by 
presumptive  heirs  are  narrowly  watched  by 
courts  of  equity,  at  least  when  It  Is  neces- 
sary to  Invoke  their  jurisdiction,  and  that  in 
such  cases  the  burden  Is  on  the  assignee  to 
repel  the  Inference  of  constructive  fraud, 
yet  it  cannot  be  affirmed  that  such  courts 
look  with  disfavor  upon  what  are  construed 
as  executory  contracts  for  the  transfer  of 
future  Interests,  where  common  honesty  re- 
quires that  they  should  be  carried  out,  for 
there  Is  a  cloud  of  cases,  in  which  courts  of 
chancery,  whose  affirmative  action  can  only 
be  invoked  by  considerations  of  conscience, 
have  ordered  the  specific  performance  of  such 
contracts.  See  White  &  Tutor's  and  Hare 
&  Wallace's  Notes  to  8  Leading  Cases  In 
Equity,  306  and  332;  66  Am.  St  Rep.  339. 
In  this  case  the  fee  was  In  the  mother,  but 
It  was  In  the  nature  of  a  base  or  determina- 
ble fee.  In  strictness,  said  Zacharlab,  as  a 
child  by  the  first  marriage,  had  no  interest, 
since  the  statute  (1  Rev.  St.  1852,  p.  250,  c 
27,  §  18)  was  but  a  canon  of  descent.  But  It 
is  to  be  observed  that  in  the  accomplishment 
of  the  general  purpose  of  the  law,  to  trans- 
mit the  estate  to  the  child  or  children  of  the 
former  marriage,  the  only  prohibition  there- 
in found  is  that  the  widow  shall  not  alienate. 
No  such  limitation  is  found  as  to  the  chil- 
dren, and,  If  of  full  age,  there  would  be  no 
more  reason  In  public  policy  for  prohibiting 
their  conveyance,  by  any  form  of  deed  which 
would  be  effectual  In  law  or  equity,  than 
there  would  be  for  prohibiting  the  convey- 
ance of  any  reversion  or  remainder  of  a 
contingent  character.  Indeed,  the  statutory 
rights  of  the  children  under  our  statute  are 
analogous  to  the  contingent  Interest  of  one 
whose  title  must  take  effect  as  an  executory 
devise,  whereunder  an  Interest  having  a  re- 
semblance to  a  contingent  remainder  may  be 
supported,  although  it  cannot  take  effect  as 
such,  on  the  theory  that  although  the  free- 
hold may  not  In  the  meantime  be  disposed  of, 
until  the  happening  of  the  event  the  title  re- 
mains In  the  heir  at  law.  Such  an  Interest 
is  regarded  as  a  possibility  coupled  with  an 
interest,  and  alienable  as  such.  2  Washburn 
on  Real  Property,  p.  367.  Where,  however, 
the  contingency  lays  in  the  survivorship  of 
the  devisee  until  the  happening  of  the  event, 
It  is  obvious  that  be  can  only  alien  the  con- 
tingency which  he  himself  possesses. 

Bearing  In  mind  the  words  and  purpose  of 
the  statute,  It  Is  evident  that  the  attempted 
conveyance  of  appellant's  grantor,  which  Is 
here  in  question,  should  not  be  put  on  the 
plane  of  a  conveyance  by  a  child  who  has  a 
mere  expectancy  that  he  may  receive  prop- 
erty, by  devise  or  descent  from  his  parent 
The  difference  between  the  two  situations  la 
indicated  In  Jackson  v.  Waldron,  13  Wend. 
(N.  T.)  178,  wherein  Senator  Tracy  said: 
"The  right  or  Interest  which  one  may  have 
as  heir  apparent  or  heir  presumptive  is  very 
distinguishable  from  that  one  has  under  a 
devise,  which  gives  him  an  estate  in  fee  sim- 


ple on  the  contingency  that  the  first  devisee 
dies  without  issue.  For  the  heir,  during  the 
life  of  the  ancestor,  not  only  has  no  estate, 
but  even  If  he  survived  him,  he  will  not  nec- 
essarily get  any — for,  the  entire  and  unlimit- 
ed estate  being  in  another,  it  is  In  his  mere 
volition  to  sell  It  or  devise  it  to  another;  in 
short  the  interest  of  the  heir  does  not  differ 
in  its  nature  from  that  of  an  expectant  devi- 
see, which  is  an  interest  which  every  one 
may  claim  to  have  in  every  other's  estate. 
But  in  the  other  case,  the  contingent  devisee 
has  a  defined  interest  of  expectation,  which  is 
Independent  of  the  volition  or  caprice  of  any 
other ;  and,  on  the  happening  of  a  contingen- 
cy which  Providence  alone  controls,  he  may 
come  to  the  enjoyment  of  the  full  estate.  In 
two  such  eases,  I  say,  one  can  easily  recog- 
nize the  distinction  between  a  mere  naked 
possibility  and  a  possibility  coupled  with  an 
Interest"  Our  concern,  however,  need  not 
be  to  8 how  that  the  particular  assignment 
was  of  a  possibility  coupled  with  an  interest, 
but  it  Is  enough  to  show  that  the  transaction 
is  without  the  category  of  an  attempted  sale 
by  a  mere  expectant  heir — as  to  whom  there 
are  peculiar  rules  of  proof.  The  grantor  not 
being  in  that  category,  it  would  seem  that 
the  grantees  ought  not  to  be  put  in  a  worse 
position,  because  there  was  a  possibility,  than 
they  would  have  been  In  were  the  grantor 
destitute  of  interest.  3  Leading  Cases  in 
Equity  (Hare  &  Wallace's  note)  343. 

It  is  true  that,  as  respects  assignments  by 
mere  expectant  heirs,  courts  of  equity  have 
been  disposed  to  hedge  them  about  by  rigid 
rules  designed  to  repel  the  inference  of  fraud, 
and  it  must  be  admitted  that  a  disposition 
has  been  manifested  by  the  English  courts 
to  treat  the  sale  of  reversionary  interests  as 
falling  within  the  same  class.  Some  of  the 
English  judges  have  taken  the  broad  ground 
that  the  consummation  of  such  transactions 
ought  to  be  made  difficult  but  the  doctrine 
has  met  with  remonstrance  (Shelly  v.  Nash, 
3  Madd.  423;  Hlnckman  v.  Smith,  3  Russell, 
Ch.  434),  and  the  right  to  make  such  sales 
by  auction  has  been  recognized.  Shelly  v. 
Nash,  supra.  The  English  rule  was  changed 
as  to  the  requirement  of  a  full  consideration 
by  31  Victoria,  c.  4,  the  act  providing  that 
"no  purchase  made  bona  fide  and  without 
fraud  or  unfair  dealing  of  any  reversionary 
interest  in  real  or  personal  estate  shall  here- 
after be  opened  or  set  aside  merely  on  the 
ground  of  undervalue."  Jeremy  observes  that 
sales  of  reversionary  Interests  are  not  nec- 
es—rlly  of  a  character  calculated  to  excite 
suspicion  (Jeremy,  Equity  Jurisprudence,  book 
3,  pt  2,  c.  3,  pages  298,  399),  while  Judge 
Story,  referring  to  such  sales,  states  that  "the 
principle  and  the  policy  of  the  rule  may 
both  be  equally  questionable.  Sellers  of  re- 
versions are  not  necessarily  In  the  power  of 
those  with  whom  they  contract,  and  are  not 
necessarily  exposed  to  Imposition  and  hard 
terms."  1  Story,  Equity  Jurisprudence,  §  338. 
The  question  received  full  consideration  up- 
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on  the  authorities  in  Cribbons  v.  Mark  wood, 
13  Grat.  (Va.)  495,  67  Am.  Dec.  775,  and  the 
doctrine  of  the  English  courts  was  there 
repudiated,  the  case  being  one  of  a  convey- 
ance of  a  vested  remainder.  It  is  shown  in 
that  case  that  in  some  of  the  English  cases 
the  courts  have  been  disposed  to  place  re- 
versioners and  remaindermen  in  the  category 
of  expectant  heirs  as  a  matter  of  public  pol- 
icy, in  order  to  keep  them  dependent  upon  the 
ancestor,  to  the  end  that  the  power  of  the 
head  of  the  house  may  be  preserved,  and  that 
wealth  and  titular  rank  may  be  transmitted 
together.  No  such  public  policy  exists  in  this 
country,  the  court  declares;  our  policy  be- 
ing against  the  locking  up  of  wealth  in  fami- 
lies from  generation  to  generation,  and  that 
therefore  It  is  not  necessary  for  the  purchaser 
to  take  the  burden  of  making  good  the  trans- 
action. Allen,  J.,  speaking  for  the  court, 
said:  "The  inquiry  in  reference  to  sales  by 
reversioners  or  remaindermen  should  be 
whether,  in  the  particular  case,  actual  fraud 
existed.  Inadequacy  of  price,  youth,  inex- 
perience, indebtedness,  distress,  are  circum- 
stances to  be  looked  to  in  determining  whether 
the  bargain  in  the  particular  instance  is  so 
unconscionable  as  to  demonstrate  some  gross 
Imposition,  circumvention,  or  undue  influence; 
and  to  justify  relief  on  the  ground  of  fraud. 
In  the  absence  of  such  proof  of  actual  fraud, 
I  do  not  think  that  it  Is  incumbent  on  the 
purchaser  of  such  an  expectant  interest  to 
make  good  the  bargain  by  showing  that  a  full 
and  adequate  consideration  was  paid."  And 
again:  "Whatever  principle  may  be  adopted 
In  reference  to  contracts  with  expectant  heirs, 
secretly  selling  the  chance  of  a  parent's  or 
some  relation's  bounty,  It  seems  to  me  that 
the  actual  owner  of  a  vested  interest  in  prop- 
erty, whether  in  reversion  or  remainder, 
should  not  be  reduced  to  the  condition  of 
pupilage  from  regard  to  any  supposed  rule 
of  public  policy,  or  for  the  purpose  of  extend- 
ing to  him  any  particular  protection." 

Davidson  v.  Little,  22  Pa.  245,  60  Am. 
Dec.  81,  was  a  case  where  a  remainderman 
sold  his  interest  for  a  disproportionate  consid- 
eration. Black,  G.  J.,  after  pointing  out  the  fact 
that  the  contract  was  executed,  and  that 
there  was  a  difference  between  such  a  case 
and  one  where  the  grantee  had  to  apply  for 
specific  performance,  said:  "But  Inadequacy 
alone  must  be  rejected  as  Insufficient  to  justi- 
fy the  cancellation  of  a  conveyance,  except  in 
the  case  of  an  heir  expectant,  who  antici- 
pates his  inheritance  by  selling  it  before  he 
gets  it.    Inadequacy  of  price  is  not  fraud. 

•  *  *  A  man  may  be  as  honest  in  making 
a  profitable  bargain  as  a  bad  one ;  and  the  law 
does  not  require  him  to  pay  a  full  price.  If 
the  person  he  deals  with  is  willing  tr  take 
less.  The  owner  of  property  may  sell  it  for 
very  little,  or  give  it  away  for  nothing,  if  he 
thinks  fit;  and,  however  unreasonable  his 
conduct  may  seem,  his  will  alone  is  sufficient 
to  avouch  the  act — 'stat  pro  ratione  voluntas.' 

•  •    *   The  court  should  have  charged  the 


jury  that,  If  there  was  no  actual  fraud  com- 
mitted by  the  vendee,  the  conveyance  should 
not  be  disturbed;  that  the  inadequacy  of  the 
price,  gross  as  it  was,  should  be  regarded 
only  as  evidence  of  fraud,  that  this  being  the 
case  of  an  executed  contract,  the  inadequacy 
Is  not  sufficient  to  prove  the  fraud  without 
some  additional  evidence;  that  all  the  facts 
connected  with  the  transaction  must  be  con- 
sidered together;  and  if,  by  this  means,  it 
should  appear  to  be  honest,  the  verdict  ought 
to  be  for  the  vendee." 

Whelen  v.  Phillips^  151  Pa.  312,  25  AtL  44, 
involved  .the  validity  of  the  sale  of  a  legacy 
which  had  been  bequeathed  to  a  person  on 
the  contingency  that  he  outlived  his  mother, 
and  the  court  there  said:  "In  England,  the 
words  'expectant  heir'  originally  meant  just 
what  the  expression  naturally  signifies — 
an  heir  expecting  an  inheritance  through  in- 
testacy or  devise.  The  doctrine  of  'expectant 
heir*  amounted  to  nothing  more  than  this, 
that  a  person  should  not,  at  common  law, 
sell  that  which  did  not  belong  to  him,  either 
in  possession  or  by  vested  right,  but  which 
he  hoped  might  be  acquired  either  certainly 
or  contingently  in  the  future.  As  thus  under- 
stood, the  doctrine  was  similar  to  that  rec- 
ognized in  this  state,  viz.,  that,  at  common 
law,  a  man  may  not  sell  or  assign  that  in 
which  he  has  no  interest,  and  which  there- 
fore does  not  and  may  not  exist;  but,  in 
England,  as  here,  in  equity  a  person  may  be 
compelled  to  make  good  or  to  treat  as  valid 
an  assignment  of  a  mere  expectancy,  of  a 
mere  possibility,  of  something  which  does  not 
actually  exist.  As  the  result  of  judicial 
sympathy  with  the  nobility  in  England  the 
doctrine  from  time  to  time  expanded  until 
it  became  so  Inconsistent  with  justice  as  to 
call  for  the  interposition  of  Parliament  Pol- 
lock's Prin.  Contract,  549,  556;  2  Leading 
Cases  in  Eq.  (4th  Am.  Ed.)  1607  et  seq.  But 
without  Inquiring  as  to  the  present  status  of 
the  law  elsewhere,  It  may  be  confidently  as- 
serted that  in  this  state  a  person,  sui  juris, 
owning  a  contingent  remainder  in  land,  or 
in  personal  property,  may  sell  the  same  for 
such  sum  as  may  be  agreed  upon  between 
himself  and  the  purchaser,  provided  the  form- 
er does  not  stand  towards  him  in  a  trust  re- 
lation, and,  in  making  the  purchase,  acts  In 
good  faith."  See,  also,  Jackson's  Estate.  203 
Pa.  33,  52  Att.  125;  Phillips'  Estate,  205  Pa. 
512,  55  Atl.  212;  Jaeschke  v.  Reinders,  2  Mo. 
App.  212;  BIspham's  Equity  (7th  Ed.)  p.  333; 
note  to  56  Am.  St  Rep.  354;  5  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  766.  Chancellor  Kent 
declares  the  general  rule  respecting  ordinary 
sales  that  inadequacy  of  price  is  not  a  suffi- 
cient ground  for  setting  them  aside,  unless 
the  inadequacy  is  so  gross  and  palpable  as, 
of  Itself,  to  afford  evidence  of  actual  fraud 
Osgood  v.  Franklin,  2  Johns.  Ch.  (N.  Y.)  L  7 
Am.  Dec.  513. 

There  can  be  no  doubt  under  the  authori- 
ties in  this  country  that  mere  inadequacy  of 
consideration  does  not  afford  a  sufficient  rea- 
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son  for  setting  aside  the  conveyance  of  a  con- 
tingent interest  in  property  or  what  approxi- 
mates thereto,  although  the  doctrine  is  doubt- 
less otherwise  as  respects  sales  by  expectant 
heirs  of  their  supposed  Interest  in  the  lands 
of  living  ancestors.  It  must  be  admitted  that 
our  holding  cannot  be  in  all  respects  recon- 
ciled with  Chambers  v.  Chambers,  139  Ind. 
Ill,  88  N.  E.  334.  In  that  case  the  court  was 
influenced  to  lay  down  an  iron  rule  as  to  con- 
sideration by  reason,  as  it  appears,  of  some 
general  observations  by  text-writers,  which 
had  for  their  basis  the  English  rule.  Future 
Interests  in  property,-  based  on  contract,  de- 
vise, or  statute,  are  valuable  interests,  and 
It  Is  a  mistake  to  place  them  in  the  category 
of  wagering  contracts.  Imposition  may  often 
be  practiced  on  reversioners,  and  contracts 
with  them  are  doubtless  subject  to  the  scru- 
tiny of  courts  of  equity,  but  there  being  no 
policy  in  this  country  to  maintain  family 
wealth,  and  such  interests  being  often  the  on- 
ly possession  of  reversioners,  we  refuse  to 
hold  that  a  rule  as  to  consideration  which 
would  place  an  embargo  upon  all  such  sales 
should  be  adopted,  or  that,  there  being  no 
fraud  in  fact,  and  no  undue  influence,  the 
court  should  go  to  any  quixotic  length  to  pro- 
tect such  persons.  We  have  considered  wheth- 
er the  case  referred  to  should  be  distinguish- 
ed, as  might  possibly  be  done,  or  whether  it 
should  be  overruled  in  so  far  as  it  places  re- 
versioners and  persons  having  an  expectancy 
from  a  living  ancestor  in  all  cases  in  the 
same  class.  Having  considered  tbat  the  case 
is  a  solitary  one  in  this  state,  that  more 
good  is  likely  to  come  from  modifying  it  than 
from  maintaining  a  wrong  rule,  and  that  no 
extensive  property  rights  based  on  said  case 
can  be  affected  by  its  overthrow,  since  subse- 
quent deeds  of  reversions,  In  the  nature  of 
things,  cannot  often  have  been  taken  while 
the  lands  were  In  the  adverse  possession  of 
others  under  a  prior  deed,  our  conclusion  is 
that  said  case  should  be  overruled  to  the  ex- 
tent indicated.   Paul  v.  Davis,  100  Ind.  422. 

Tbe  question  remains  whether  the  findings 
are  sufficient  to  justify  a  setting  aside  of  tbe 
conveyance.  It  may  be  admitted  that  an 
inference  of  fraud  may  in  some  circumstances 
grow  out  of  the  fact  that  the  grantor  parted 
with  his  expectancy  without  directly  receiv- 
ing any  consideration.  It  does  not  admit  of 
doubt  that  the  fact  that  a  parent  was  the 
beneficiary  of  the  transaction  might,  at  least 
while  the  child  was  under  the  dominion  of 
the  parent,  cause  a  court  of  equity  to  scan 
the  agreement  closely.  So,  too,  the  fact  that 
the  transaction  did  not  represent  the  real 
purpose  of  the  grantor  to  make  the  convey- 
ance complained  of  might  be  of  much  Im- 
portance. It  must  be  affirmed,  however,  that 
these  circumstances,  when  considered  singly 
or*  hi  combination,  are  not  the  legal  equiva- 
lent of  fraud.  Appellant  was  the  plaintiff 
below,  and  whatever  facts  are  not  found 
must  be  presumed  to  have  been  found  against 
him.   Maxwell  v.  Wright,  160  Ind.  515,  67 
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N.  E.  267.  In  that  case  It  was  said,  rela- 
tive to  a  special  finding,  that  if  the  "find- 
ing leaves  some  issue  or  material  fact  unde- 
termined, such  issue  or  fact  will  be  regarded 
as  not  proved  by  tbe  party  having  the  burden 
of  proof."  The  burden  of  proving  the  Issue 
devolved  upon  a  party  never  shifts,  although, 
the  burden  of  producing  evidence  to  satisfy 
the  court  or  Jury  may  shift  during  the  trial. 
Fay  v.  Burditt,  81  Ind.  433,  42  Am.  Rep.  142; 
Carver  v.  Carver,  97  Ind.  497;  4  Wlgmore 
on  Evidence,  §  2489.  If,  therefore,  the  court 
has  not  found  enough  of  the  ultimate  facts 
to  make  out  a  case  of  fraud,  we  can  only  as- 
sume that  they  were  not  proved,  and  that  ap- 
pellees were  successful  In  rebutting  all  ad- 
verse Inferences  which  might  have  been 
drawn,  as  matters  of  fact,  from  that  which 
is  contained  in  tbe  special  finding.  The  mere 
fact  that  a  finding  of  certain  facts  might 
justify  an  Inference  of  fraud  or  call  on  the 
defendants  to  show  a  fair  contract  will  not 
aid  appellant  now,  for  we  cannot  add  to  a 
special  finding  a  fact  unless  it  results  as  a 
necessary  conclusion  from  the  facts  found. 
Aside  from  the  facts  that  tbe  sale  was  of  a 
reversionary  Interest,  that  the  consideration 
was  paid  to  another,  and  ultimately  was 
turned  over  to  the  grantor's  mother,  there  are 
no  facts  found  to  militate  against  tbe  burden 
which  the  appellant  assumed  when  he  became 
a  plaintiff  In  the  action,  except  that  the  step- 
father negotiated  the  sale,  that  said  Zacha- 
rlah  had  nothing  to  do  with  the  negotiation 
except  to  execute  the  deed,  and  that  be  so 
executed  the  same  to  carry  out  his  contract 
of  sale  with  his  stepfather  and  for  no  other 
purpose.  The  transaction  could  not  be  said 
to  have  been  fraudulent  per  se,  even  If  the 
son  bad  made  a  voluntary  deed,  upon  a  nom- 
inal consideration,  of  his  Interest  to  his 
mother.  As  was  said  in  Jenkins  v.  Pye,  12 
Pet  (TJ.  S.)  253,  9  L.  Ed.  1070:  "To  consider 
a  parent  disqualified  to  take  a  voluntary  deed 
from  his  child,  without  consideration,  on  ac- 
count of  their  relationship,  is  assuming  a 
principle  at  war  with  all  filial,  as  well  as 
parental,  duty  and  affection."  The  finding 
that  the  grantor  had  nothing  to  do  with  the 
negotiation,  and  that  he  executed  the  deed 
for  the  sole  purpose  of  carrying  out  his  con- 
tract, Is  not  the  equivalent  of  a  finding  that 
he  was  not  acquainted  with  the  contents  of 
the  deed,  which  contained  an  express  recital 
that  he  was  conveying  his  expectancy,  and 
no  excuse  appears  for  his  failure  to  under- 
stand the  deed.  If  there  was  such  failure. 
So  far  as  we  are  able  to  say,  said  grantor 
may  have  been  fully  apprised  of  the  contents 
of  the  deed,  while  yet  he  executed  it  for  the 
sole  purpose,  so  far  as  he  was  concerned,  of 
carrying  out  his  contract  He  may  have  been 
indifferent  to  bis  expectancy,  or,  while  join- 
ing In  the  deed  for  the  purpose  of  carrying 
out  his  contract,  he  may  huve  been  contented 
tbat  the  deed  should  contain  the  further  pro- 
vision because  bis  mother  was  receiving  tbe 
purchase  money.  This  brings  us  to  the  prop- 
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ositlon,  as  respects  the  element  of  the  lack  of 
consideration,  that  the  transaction  might,  as 
between  appellant  and  his  mother,  have  been 
in  the  nature  of  a  family  transaction,  which 
Is  favored  in  equity.  St  Clair  v.  Morquell, 
161  Ind.  56,  67  N.  E.  693;  Eissler  t.  Hop- 
pel,  168  Ind.  82,  62  N.  E.  692.  In  Bellamy  v. 
Sabine,  2  Phillips,  424,  439,  the  court  said: 
"It  has  often  been  decided  that  In  such 
transactions  between  a  father  and  son  the 
ordinary  rules  which  are  applied  to  the  acts 
of  strangers  are  not  to  regulate  the  Judgment 
of  this  court.  In  such  cases  apparent  inad- 
equacy of  consideration,  and  the  circumstance 
that  the  property  was  reversionary,  have  lit- 
tle weight  Fraud  will  Indeed  vitiate  these 
as  well  as  other  transactions,  but  arrange- 
ments between  members  of  the  same  family, 
to  assist  their  several  objects  or  relieve  their 
several  necessities,  are  affected  by  so  many 
peculiar  considerations,  and  are  influenced  by 
so  many  different  motives,  that  they  have 
been  wisely  withdrawn  from  the  Influence  of 
the  ordinary  rules  by  which  this  court  is 
guided  In  adjudicating  between  other  par- 
ties." 

We  do  not  know  the  age  of  said  grantor,  or 
the  measure  of  his  business  experience,  or 
whether  he  was  in  any  respect  under  the  do- 
minion of  his  mother  or  stepfather.  The 
findings  fall  to  advise  us  of  any  of  the  many 
conceivable  circumstances  which  might  have 
appeared  in  evidence  tending  to  show  the  ut- 
most good  faith  upon  the  part  of  the  pur- 
chasers. Admitting,  for  the  sake  of  the  argu- 
ment that  in  some  way  said  grantor  might 
have  failed  to  understand  the  nature  of  the 
transaction,  yet  It  Is  conceivable  that  it 
might  nevertheless,  have  had,  from  the  view- 
point of  the  grantees,  every  indicia  of  a  fair 
bargain.  As  was  said  by  Ashhurst,  J.,  in 
Lickbarrow  v.  Mason,  2  Term  R.  70:  "We 
may  lay  it  down  as  a  broad  general  principle 
that  wherever  one  of  two  innocent  persons 
must  suffer  by  the  acts  of  a  third,  he  who 
has  enabled  such  third  person  to  occasion  the 
loss  must  sustain  it"  There  is  a  great  hiatus 
between  the  legal  effect  of  the  facts  found 
and  the  ultimate  facts  which  In  such  a  case 
as  this  would  be  necessary  to  warrant  the 
conclusion  that  appellant  was  the  owner  of 
the  land,  and  therefore  the  judgment  should 
be  affirmed. 

It  is  so  ordered. 

(169  Ind.  537) 

FERGUSON  v.  BOYD  et  at  (No.  21,040.) 

(Supreme  Court  of  Indiana.    Dec  19,  1907.) 

Appeal— Review. 

Where,  in  a  suit  to  quiet  title,  the  decree 
deprived  appellant  of  all  interest  in  the  land,  he 
was  not  entitled  to  object  that  the  court  errone- 
ously quieted  title  in  fee  in  B.  and  S.,  as  alleged 
in  their  cross-complaint,  though  S.  had  but  an 
equitable  title,  the  court  being  authorized  by 
Burns'  Ann.  St.  1901,  5  399,  to  strike  out  the 
name  of  any  party  to  conform  to  the  proof,  and 
the  Supreme  Court  being  required  to  disregard 


defects  which  might  have  been  cured  by  amend- 
ment below. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  «  3621,  3622.] 

On  rehearing.  Overruled. 
For  former  opinion,  see  79  N.  E.  549,  81 
N.  E.  71. 

PER  CURIAM.  We  deem  It  proper  to 
give  expression  to  our  views  on  one  point 
because  it  was  not  directly  passed  on  in  the 
decision  of  the  case.  Complaint  's  made 
that  under  the  finding  and  judgment  title  is 
quieted  in  Boyd  and  Smith,  -although  their 
cross-complaint  alleged  a  fee-simple  title  in 
both.  Even  if  Smith  had  but  an  equitable 
title,  there  should  not  be  a  reversal.  The 
general  finding  and  decree  against  appellant 
when  viewed  in  the  light  of  the  evidence,  pre- 
sumptively leaves  him  shorn  of  all  interest 
in  the  land,  and  as  the  court  below  had  au- 
thority at  any  time  to  strike  out  the  name  of 
any  party  to  conform  the  pleadings  to  the 
proof  (section  399,  Burns'  Ann.  St  1901),  and, 
as  we  are  commanded  to  disregard  defects 
in  form  and  imperfections  which  might  have 
been  amended  in  the  court  below,  we  hold 
that  appellant  cannot  complain  that  the  conn 
quieted  title  In  both  Boyd  and  Smith,  instead 
of  striking  out  the  name  of  Smith  as  a  plain- 
tiff, and  quieting  title  as  to  Boyd. 

We  may  further  say  in  conclusion  that  we 
are  not  authorized  to  disturb  the  finding  up- 
on the  evidence.  Hndelson  v.  Hudelson,  164 
Ind.  694,  74  N.  E.  504,  and  cases  cited.  As 
to  the  transactions  antedating  the  alleged 
release,  we  cannot  say,  in  view  of  the  evi- 
dence and  the  presumption  of  validity  which 
attends  the  execution  of  formal  evidences 
of  Indebtedness,  for  years  unquestioned,  for- 
tified by  the  conclusion  of  the  trial  court 
that  the  settlements  were  wrong,  much  less 
that  there  was  an  Intention  to  defraud,  or 
that  appellant  was,  in  fact  misled  to  his 
prejudice  when  he  agreed  to  surrender.  Up- 
on a  reconsideration  of  the  evidence,  we  have 
to  say  that,  at  least,  if  It  be  given  the  strong- 
est construction  In  favor  of  appellees  which 
the  lower  court  was  legally  justified  in  adopt- 
ing, there  would  be  more  of  Inequity  than 
equity  in  a  decree  in  appellant's  favor.  This 
alone  Is  enough  to  uphold  the  result  How- 
ard v.  Babcock,  7  Ohio,  73,  pt  2 ;  Hill  v.  Nls- 
bet,  100  Ind.  341 ;  Ryason  v.  Dun  ten,  164  Ind. 
85,  73  N.  E.  74 ;  Boswell  v.  Coaks  (1884),  27 
Ch.  Div.  424,  456. 

Petition  for  a  rehearing  overruled.  AH 
concur,  except  HADLEY,  J.,  not  voting. 

(77  Ohio  at  no 

PHILLIPS  v.  STATE 

(Supreme  Court  of  Ohio.   Dec.  3,  1907.)  # 

Constitutional  Law— Police  Poweb— Reg- 
ulation of  Junk  Dealers. 

Sections  4413  and  4414,  Rev.  St.  1908, 
which  require  junk  dealers  and  dealers  in  sec- 
ond-hand articles  of  any  kind  to  put  up  a  sign 
and  keep  a  book  containing  a  description  of  ar- 
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tides  purchased  and  to  retain  such  articles  for 
at  least  30  days  before  disposing  of  the  same, 
etc.,  are  a  necessary  and  reasonable  exercise  of 
the  police  power,  and  are  therefore  constitu- 
tional. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Franklin  County. 

One  Phillips  was  convicted  of  receiving 
old  metal  and  falling  to  retain  the  same  for 
80  days,  and  brings  error.  Affirmed. 

The  plaintiff  In  error  was  tried  in  the 
police  court  of  the  city  of  Columbus  on  two 
affidavits  charging  him  with  receiving  cer- 
tain quantities  of  old  metal,  and  with  having 
failed  to  retain  the  same  for  the  period  of 
80  days  after  the  metal  was  received.  In  the 
police  court  the  accused  filed  a  demurrer,  con- 
tending that  sections  4413  and  4414  of  the 
Revised  Statutes  of  1906,  under  which  the 
affidavits  are  drawn,  are  unconstitutional. 
The  demurrer  was  overruled,  and  the  de- 
fendant pleaded  guilty  and  was  fined  in  each 
case.  He  then  prosecuted  error  to  the  court 
of  common  pleas,  and  on  hearing  of  the  peti- 
tion in  error  in  said  court  the  Judgment 
was  affirmed,  and  this  judgment  was  after- 
wards affirmed  by  the  circuit  court  The  pe- 
tition In  error  In  this  court  Is  prosecuted  to 
reverse  the  judgments  of  the  several  courts 
below. 

D.  B.  Ulery  and  W.  J.  Mahoney,  for  plain- 
tiff In  error.  George  S.  Marshall,  City  Sol., 
and  Charles  E.  Carter,  Asst.  City  Sol.,  for  the 
State. 

DAVIS,  J.  (after  stating  the  facts  as  above). 
It  is  almost  an  axiom  that  anything  which 
is  reasonable  and  necessary  to  secure  the 
peace,  safety,  morals,  and  best  interests  of 
the  commonwealth  may  be  done  under  the 
police  power;  and  this  implies  that  private 
rights  exist  subject  to  the  public  welfare. 
These  principles  are  plainly  recognized  In 
article  14,  8  1,  of  the  Constitution  of  the  Unit- 
ed States,  and  article  1,  §  19,  of  the  Constitu- 
tion of  Ohio.  The  federal  Constitution  pro- 
vides: "That  no  state  shall  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law."  Of  course,  the  converse 
Is  understood,  that  any  state  may  deprive  a 
person  of  life,  liberty,  or  property  in  the  due 
process  of  law.  That  which  Is  due  process 
of  law  Is  so  well  defined  in  numerous  de- 
cisions, both  state  and  federal,  that  we  need 
not  discuss  It  here.  The  Constitution  of  this 
state  provides  that  "private  property  shall  be 
held  Inviolate,  but  subservient  to  the  public 
welfare."  Therefore,  the  general  power  of  the 
Legislature  to  determine  what  is  necessary 
for  the  protection  of  the  public  interests  be- 
ing clear,  judicial  inquiry  is  necessarily  limit- 
ed to  determining  whether  a  particular  regu- 
lation is  reasonable,  Impartial,  and  within 
the  limitations  of  the  Constitution.  The  Leg- 
islature is  the  judge  of  the  mischief  and  the 
remedy,  and  of  what  shall  be  state  policy, 
subject  to  the  restrictions  just  mentioned. 


The  business  of  dealing  In  second-band  ar- 
ticles and  Junk  Is  one  which  is  peculiarly 
liable  to  abuse;  and,  whether  honestly  con- 
ducted or  not,  experience  has  shown  that 
stolen  or  lost  property  frequently  finds  Its 
way  to  the  junk  dealer,  through  the  agency 
of  the  persons  who  have  unlawfully  appro- 
priated it  In  view  of  the  fact  that  it  fre- 
quently happens  that  Individuals  seeking  to 
reclaim  their  property  are  suddenly  stopped 
and  forever  baffled  at  the  door  of  the  junk 
dealer's  shop,  the  requirements  complained 
of  here  seem  to  us  to  be  very  fair  and  mod- 
erate. 

We  do  not  think  it  worth  the  time  It  would 
take  to  distinguish  or  explain  the  cases  to 
which  we  have  been  referred  by  the  plaintiff 
In  error.  Not  one  of  them  reaches  the  point 
In  contention  raised  by  the  plaintiff  in  error 
here.  Some  of  them  are  strongly  against 
him. 

We  find  no  Infirmity  in  the  statute,  either 
in  violation  of  the  Constitution  or  in  other 
respects,  and  the  judgment  below  Is  affirmed. 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 

(77  Ohio  St  81) 
BARBER  v.  KNOWLES. 
(Supreme  Court  of  Ohio.    Nov.  19,  1907.) 

1.  Pbocess— Seevice— Pbtvileoes— Suitobs. 

A  suitor  going  to,  attending,  or  returning 
from  court,  for  the  purposes  of  a  case  to 
which  he  is  a  party,  is  privileged  from  service 
of  summons  while  so  going,  attending,  or  re- 
turning. Andrews  v.  Lembeck,  46  Ohio  St.  38, 
18  N.  B.  483,  15  Am.  St.  Rep.  547,  approved 
and  followed. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  §§  148,  149.] 

2.  Save. 

The  privilege  extends  to  all  suitors,  whether 
they  be  residents  or  nonresidents  of  this  state. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  40,  Process,  §  148.] 
8.  Same. 

The  privilege  should  be  allowed  with  a 
reasonable  latitude.  A  party  going  to  or  re- 
turning from  court  need  not  take  the  most  direct 
route.  Reasonable  deviations  or  delays  should 
be  allowed,  provided  they  do  not  arise  in  carry- 
ing out  a  purpose  entirely  distinct  from  the  pur- 
pose of  going  to,  attending,  or  returning  from 
court. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  40,  Process,  §  148.] 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Montgomery  County. 

Action  by  one  Barber  against  one  Enowles. 
On  motion,  a  Judgment  quashing  service  of 
summons  was  affirmed  by  the  circuit  court, 
and  plaintiff  brings  error.  Affirmed. 

The  defendant  in  error  is  a  resident  of  the 
state  of  Illinois,  and  was  at  the  time  the 
summons  in  this  case  was  served  upon  him  a 
party  to  a  suit  pending  in  the  United  States 
Circuit  Court  for  the  southern  district  of 
Ohio,  at  Cincinnati.   The  said  cause  in  the 
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circuit  court  was  assigned  for  trial  on  the  3d 
day  of  October,  1906.  The  defendant  came  to 
Ohio  on  or  about  the  1st  day  of  October,  1905, 
stopping  at  Greenville  for  consultation  with 
his  counsel,  and  started  to  Cincinnati  on  the 
2d  day  of  October  by  way  of  Dayton.  There 
are  two  routes  from  Greenville  to  Cincinnati, 
one  by  way  of  Eaton,  which  is  perhaps  the 
most  direct,  and  one  by  way  of  Dayton,  which 
Is  most  generally  used  and  is  perhaps  the 
most  convenient  The  defendant  was  in- 
structed by  his  counsel  that  one  Kline,  a  civil 
engineer,  whose  home  and  office  were  in  Day- 
ton, was  a  necessary  witness  for  him  in  the 
trial  in  the  United  States  court  at  Cincinnati, 
and  that  It  would  be  necessary  for  the  defend- 
ant to  take  certain  books  and  papers,  which 
were  in  his  possession,  to  Kline  at  Dayton, 
and  have  him  make  therefrom  certain  calcu- 
lations which  were  necessary  in  order  to  save 
the  time  of  the  court  in  the  examination  of 
Kline  as  a  witness  In  the  case.  The  defend- 
ant, therefore,  stopped  off  at  Dayton,  arriving 
at  Kline's  office  about  9  o'clock  In  the  morn- 
ing, and,  being  occupied  with  his  business 
there  until  about  5  o'clock  in  the  evening, 
leaving  Dayton  about  6.  in  the  evening  for 
Cincinnati.  While  the  defendant  was  in  Day- 
ton for  the  purpose  aforesaid,  he  was  served 
with  summons  in  this  cause.  On  the  hearing 
of  a  motion  to  quash  the  service,  the  court  of 
common  pleas  sustained  the  motion,  and  the 
Judgment  of  the  court  of  common  pleas  was 
affirmed  by  the  circuit  court.  The  plaintiff 
below  prosecutes  this  proceeding  in  error  to 
reverse  the  judgments  of  both  the  courts  be- 
low. 

W.  A.  Hallanan,  for  plaintiff  In  error.  W. 
N.  Stubba,  for  defendant  in  error. 

DAVIS,  J.  (after  stating  the  facts  as 
above).  The  statutes  of  this  state  (Rev.  St 
1892,  f  5457)  provide  that  all  suitors  while  go- 
ing to,  attending,  or  returning  from  court  shall 
be  privileged  from  arrest ;  and  ever  since  the 
decision  of  Andrews  v.  Lembeck,  46  Ohio  St 
88,  18  N.  B.  488,  15  Am.  St  Rep.  547,  the 
statute  has  been  construed  as  extending  the 
privilege  to  the  service  of  summons  in  civil 
cases. 

We  do  not  understand  that  the  counsel 
for  the  plaintiff  in  error  questions  this  con- 
struction ;  but  his  contention  is  that  the  priv- 
ilege is  confined  to  the  time  during  which  the 
suitor  is  necessarily  occupied  in  going  to,  at- 
tending, or  returning  from  court ;  or,  In  other 
words,  that  In  order  to  claim  the  exemption, 
the  suitor  must  go  to  or  return  from  court 
by  the  most  direct  and  speediest  route,  and 
that  he  must  not  delay  in  attendance  upon 
the  court  any  longer  than  Is  absolutely  neces- 
sary. We  think  that  such  a  rigorous  applica- 
tion of  the  law  would  destroy  the  privilege, 
which  had  Its  origin  In  justice  to  the  suitor 
and  in  the  necessity  of  protecting  the  courts 
from  embarrassment  in  the  transaction  of 


business.  It  is  a  rule  of  interpretation,  which 
is  universally  recognized,  that  a  statute  will 
not  be  presumed  to  derogate  from  or  abro- 
gate the  common  law.  Such  a  legislative  in- 
tention must  plainly  appear.  It  does  not  ap- 
pear here;  and  therefore  we  may  properly 
look  to  the  common  law  for  an  explanation  of 
the  terms  of  the  statute.  A  very  few  cita- 
tions will  be  sufficient  to  show  that  under  the 
common  law  the  privilege  Is  allowed  with  a 
reasonable  latitude ;  that  a  party  going  to  or 
returning  from  court  need  not  take  the  most 
direct  route;  that  reasonable  deviations  or 
delays  will  be  allowed,  provided  they  do  not 
arise  in  carrying  out  a  purpose  entirely  dis- 
tinct from  the  purpose  of  going  to,  attending; 
or  returning  from  court 

In  Willingham  v.  Matthews,  8  Taunt  856, 
It  appeared  that  the  defendant  went  from 
the  court  that  he  passed  through  streets 
which  were  not  hi  the  direct  way  to  his  home, 
and  that  he  went  Into  a  cutler's  shop  on  one 
of  those  streets;  and  It  was  argued  that  It 
was  his  duty  to  go  directly  home,  and  not  to 
transact  his  own  business  by  the  way.  The 
court,  however,  said :  "A  party  Is  not  bound 
to  go  the  nearest  way  home;  and,  if  he  do 
not  abuse  the  privilege  for  the  purpose  of  go- 
ing about  other  business  of  his  own,  of  which 
no  evidence  appears  on  these  affidavits,  we 
must  say  that  he  is  entitled  to  his  discharge.'* 
Pitt  v.  Coomes  Is  reported  In  5  B.  &  Ad. 
1078,  and  3  Nev.  &  Man.  212.  Pitt  had  left 
the  court  in  the  evening,  and  had  gone  direct- 
ly to  his  office,  where  he  took  refreshments 
and  sorted  his  papers.  After  remaining  at 
his  office  for  from  one  to  two  hours,  he  left 
for  his  home,  but  went  into  a  tailor's  shop, 
where  an  officer  arrested  him.  Demean,  C. 
J.,  said:  "The  doctrine  of  deviation  might 
become  very  alarming  If  carried  to  such  an 
extent  that  whenever  the  officer  saw  the 
party  going  one  yard  out  of  his  way  home  be 
might  immediately  arrest  him.  •  •  •  A 
party  on  his  return  from  a  court  of  justice 
ought  substantially  to  receive  Its  protection, 
and  to  have  the  benefit  of  Its  dignity  and 
quiet  till  he  reaches  his  home.  The  case  just 
cited  Is  stronger  than  this.  [Llghtfoot  v. 
Cameron,  2  W.  Bla.  1113.]  There  the  party 
was  dining  with  his  attorney  and  witnesses 
when  the  officer  took  him;  and  yet  he  was 
held  to  be  protected."  Littledale,  J.,  In  the 
same  case  said:  "There  Is  a  case  where  a 
woman  was  a  witness  on  a  trial  at  Winches- 
ter, which  ended  at  4  In  the  afternoon  of  Fri- 
day. She  stayed  there  till  Saturday,  and  at 
7  in  the  evening  was  arrested  as  she  was  go- 
ing home  to  Portsmouth ;  and  this  court  held 
that  she  ought  to  be  discharged."  Williams 
v.  Webb,  5  Scotf  s  N.  R.  898,  Is  also  very  sug- 
gestive. The  defendant  left  his  residence  to 
go  to  his  office  to  get  some  papers  which  he 
believed  to  be  necessary  in  the  argument  of 
a  motion  In  court  Intending  to  pursue  bis 
way  from  his  office  to  the  court  On  the 
way  to  his  office  he  was  arrested.  Tlndal. 
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C.  J.,  said :  "There  is  no  pretense  for  saying 
that  this  person  had  not  a  right  to  go  to  his 
office  for  his  papers.  The  only  question  is 
whether  or  not  he  was  going  out  of  the  way. 
Upon  these  affidavits  I  do  not  collect  that 
there  was  any  real  deviation."  Pitt  v. 
Coomes,  supra,  was  cited,  and  Lord  Chief  Jus- 
tice TIndal  remarked  that  he  could  not  see 
any  substantial  distinction  between  that  case 
and  the  one  then  before  the  court;  and  all 
the  other  judges  concurred.  In  Selby  v. 
Hills,  1  Moore  &  Scott,  253,  also  reported  in 
1  Dowl.  Pr.  O.  257,  Lord  Chief  Justice  Tindal 
again  said:  "The  only  question  to  be  con- 
sidered is  whether  the  defendant  was  honest- 
ly using  his  privilege,  or  whether  he  only 
sets  it  up  as  a  pretense  to  defeat  a  creditor. 
The  rule  Is  not  to  be  scanned  with  too  strict 
an  eye.  Every  reasonable  Intendment  is  to 
be  made  In  favor  of  a  party  claiming  exemp- 
tion under  It"  In  Rlcketts  et  al.  v.  Gurney, 
7  Price,  699,  it  appeared  that  the  defendant 
went  from  London  to  Clifton,  on  the  way  to 
trial  at  Exeter,  staying  at  Clifton  two  days 
to  procure  and  sort  his  papers,  and  with  his 
lawyer  selecting  such  documents  as  were 
necessary  to  be  used  in  the  trial.  The  defend- 
ant was  arrested  at  Clifton ;  but  it  was  held 
that  he  was  entitled  to  the  privilege,  on  the 
ground  that  the  deviation  was  for  a  neces- 
sary purpose  and  the  delay  no  more  than  rea- 
sonable. In  Sldgier  v.  Birch,  9  Ves.  Jr.,  69, 
It  was  shown  that  for  the  purpose  of  an  ex- 
amination before  a  master  In  chancery  It 
was  necessary  for  the  defendant  to  see  a 
deed  which  was  in  the  hands  of  another  par- 
ty, who  was  hostile  to  him,  and  whom,  there- 
fore, he  did  not  choose  to  see  except  In  the 
presence  of  his  solicitor,  and  failing  to  meet 
bis  solicitor,  after  waiting  for  several  hours, 
was  returning  home  for  other  necessary  pa- 
pers when  he  was  arrested.  Lord  Chancellor 
Eldon  discharged  the  defendant,  and  said 
that  the  question  In  these  cases  is  always 
whether  the  man  was  bona  fide  engaged  In 
the  business  he  was  called  upon  to  execute. 

It  is  claimed  that  the  defendant  in  this 
case,  being  a  nonresident  of  this  state,  is  not 
within  the  privilege ;  but  the  statute  ex- 
tends the  privilege  to  "all  suitors,"  nor  is  It 
restricted  to  going  to,  attending,  or  return- 
ing from  any  particular  court,  and  apart 
from  the  statute  the  immunity  does  not  de- 
pend upon  statutory  provisions,  but  arises  ex 
necessitate  in  the  due  administration  of  jus- 
tice. It  does  not  appear  that  the  defendant 
made  an  unreasonable  deviation  from  a  di- 
rect route  to  the  place  of  trial,  or  that  his 
stopping  at  Dayton  was,  under  the  circum- 
stances, unreasonable  or  unnecessary,  or  that 
his  tarrying  on  the  way  at  that  place  was  not 
in  good  faith  or  for  any  purpose  wholly  dis- 
connected with  the  purpose  of  going  to  and 
attending  the  trial  at  Cincinnati. 

The  Judgment  of  the  court  of  common  pleas 
quashing  the  service  which  was  made  upou 
the  defendant  was  therefore  correct;  and 


the  judgment  of  the  circuit  court  affirming 
the  judgment  of  the  court  of  common  pleas  is 
affirmed 

SHAUCK,  C.  J.,  and  PRICE,  CREW,  SUM- 
MERS and  SPEAR,  JJ.,  concur. 


(77  Ohio  St.  1M) 
SEARS  et  al.  v.  SEARS  et  al. 
(Supreme  Court  of  Ohio.    Nov.  19,  1907.) 

1.  Wills — Execution— Validity. 

In  the  interpretation  of  the  statute  regulat- 
ing the  execution  of  wills  the  intention  of  the 
Legislature  controls,  and  a  will  that  is  not  ex- 
ecuted as  required  by  statute  is  invalid,  not- 
withstanding the  intention  of  the  testator. 

[Ed.  Note.— For  cases  In  point,  see  Cent.  Dig, 
vol.  49,  Wills,  S  249.] 

2.  Same— "Writing." 

A  will  is  not  invalid  because  It  is  partly  in 

Srint.    The  word  "writing,"  in  section  5916, 
£v.  St  1892,  includes  printing. 
[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  §  226.] 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7538-7541.] 

3.  Same— Signature— Printed  Blank. 

A  will  is  not  signed  at  the  end  thereof  by 
the  party  making  the  same,  when  it  is  written 
by  the  party  making  it  upon  a  printed  blank 
form  containing  a  testimonium  clause  with 
blanks  for  the  name  of  the  place  and  the  date 
of  execution,  which  he  fills,  and  immediately  fol- 
lowing this  a  blank  line  for  the  signature  of 
the  maker,  which  he  leaves  blank,  although  he 
has  written  his  name  In  the  attestation  clause. 
Immediately  following  the  testimonium  clause, 
in  a  blank  left  for  the  name  of  the  testator,  and 
may  have  intended  such  act  as  a  signing. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  S§  268,  269.] 

4.  Same — Directing  Verdict. 

On  the  trial  of  an  action  to  contest  the  va- 
lidity of  a  will,  when  it  appears  on  the  face  of 
the  will  that  it  was  not  signed  at  the  end  there- 
of as  required  by  statute,  it  is  not  error  for  the 
trial  judge  to  direct  a  verdict  that  the  writing 
is  not  a  valid  will. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  49,  Wills,  §§  268,  269,  773.] 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  one  Sears  and  others  against 
one  Sears  and  others  to  set  aside  the  pro- 
bate of  a  will.  Verdict  for  plaintiffs  was 
reversed  in  the  circuit  court  and  they  bring 
error.  Judgment  of  circuit  court  reversed, 
and  that  of  court  of  common  pleas  affirmed. 

On  the  6th  day  of  June,  1903,  Armlnda  S. 
Nicholson,  of  Lakewood,  Cuyahoga  county, 
Ohio,,  wrpte  her  last  will  and  testament  on 
a  printed  blank  form  of  will.  Following 
the  last  item  of  the  will  Is  a  blank  space 
the  full  width  of  the  paper  and  about  six 
Inches  in  length.  Following  this  blank  space 
Is  a  printed  blank  testimonium  clause,  as 
follows: 

"In  testimony  whereof,  I  have  set  my  hand  to- 

this  my  last  will  and  testament,  at  ,  this 

 day  of  ,  in  the  year  of  our  Lord 

One  Thousand   Hundred  and  " 

Then  follows  a  blank  line  extending  about 
half  way  across  the  width  of  the  page  for 
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the  signature  of  the  testator.  Then  there 
Is  a  heavy  line  extending  clear  across  the 
page,  and  following  this  heavy  line  ap- 
pears the  following  printed  blank  attestation 
clause: 

"The  foregoing  instrument  was  signed  by  the 
said  in  our  presence,  and  by  pub- 
lished and  declared  as  and  for  last  will 

and  testament,  and  at   request,  and  in 

  presence,  and  in  the  presence  of  each 

other,  we  hereunto  subscribe  our  names  as  at- 
testing witnesses,  at  ,  this  ......  day  of 


"  v  resides  at  . 

The  blanks  in  this  testimonium  clause  and 
attestation  clause  she  filled  in,  and  they  then 
read  as  follows,  including  the  signatures  of 
the  two  witnesses: 

"In  testimony  whereof,  I  have  set  my  hand  to 
this  my  last  will  and  testament,  at  Lakewood, 
Ohio,  this  sixth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  three. 


The  foregoing  instrument  was  signed  by  the 
said  Arminda  S.  Nicholson  in  oar  presence,  and 
by  her  published  and  declared  as  and  for  her 
last  will  and  testament;  and  at  her  request, 
and  in  her  presence,  and  in  the  presence  of  each 
other,  we  hereunto  subscribe  our  names  as  at- 
testing witnesses,  at  Lakewood,  Ohio,  this  sixth 
day  of  June,  A.  D.  1903. 

aJ.  W.  Southern,  resides  at  Lakewood,  O. 

"Julia  K.  Southern,  resides  at  Lakewood,  O." 

On  the  30th  day  of  April,  1904,  she  died, 
and  on  the  3d  day  of  May,  following,  her 
will  was  presented  to  the  probate  court  of 
Cuyahoga  county  for  admission  to  probate, 
and  it  was  admitted  to  probate  by  that  court. 
In  June,  1904,  the  plaintiffs  in  error  filed 
their  petition  In  the  court  of  common  pleas 
of  that  county,  asking  that  the  will  be  set 
aside  for  the  reasons,  among  others,  that 
It  was  not  handwritten  or  typewritten;  that 
It  was  not  signed  by  the  said  Arminda  S. 
Nicholson;  that  it  was  not  signed  by  her 
at  the  end  thereof,  nor  by  any  person  in 
her  presence  by  her  express  direction.  An- 
swers were  filed,  and  on  January  4th,  1905, 
the  court  made  the  following  order: 

"January  4,  1905.  The  Court:  The  motion 
by  the  defendants  to  require  the  plaintiff  to 
make  his  petition  more  definite  and  certain, 
and  praying  for  an  order  directing  an  issue 
to  be  made  upon  the  record  In  this  cause, 
is  heard  and  refused  as  to  the  request  to 
make  more  definite  and  certain,  and  granted 
as  to  the  request  to  direct  an  issue  to  be 
made  upon  the  record.  Wherefore,  It  ap- 
pearing to  the  court  that  the  plaintiff  in  this 
case  seeks  to  set  aside  a  certain  paper  writ- 
ing purporting  to  be  the  last  will  and  tes- 
tament of  Arminda  Nicholson,  deceased,  late 
of  the  county  of  Cuyahoga,  Ohio,  which  has 
been  admitted  to  probate  In  said  county,  ac- 
cording to  the  statute  in  such  case  made  and 
provided,  and  no  issue  being  made  up  by  the 
pleadings,  it  is  now  ordered  that  the  valid- 
ity of  said  will  be,  and  it  hereby  is,  put  In 
Issue  between  the  parties  hereto,  and  that 


it  be  ascertained  by  the  verdict  of  a  Jury 
whether  said  writing  is  or  is  not  the  last 
will  and  testament  of  said  Arminda  Nichol- 
son, deceased." 

In  October,  1905,  the  case  was  tried  by 
a  jury.  The  defendants  offered  in  evidence 
the  will  and  a  certified  copy  of  the  order 
of  probate,  and  rested.  The  plaintiffs  then 
requested  the  court  to  direct  the  jury  to  re- 
turn a  verdict  that  the  writing  produced  as 
the  last  will  of  Arminda  S.  Nicholson  is  not 
her  valid  last  will  and  testament,  for  the 
reason  that  the  testimony  is  insufficient  to 
sustain  the  alleged  will.  The  defendants 
then  asked  leave  to  withdraw  the  submis- 
sion of  the  case  for  the  purpose  of  offering 
additional  evidence,  and  they  then  offered 
to  prove  that  the  words,  "Arminda  S.  Nichol- 
son," in  the  attestation  clause,  were  the 
handwriting  and  signature  of  Arminda  8. 
Nicholson,  and  that  after  her  death  the  said 
will  was  found  among  her  private  papers, 
In  a  box,  and  inside  of  an  envelope  upon 
which  was  indorsed  in  her  own  handwriting 
the  words  "Last  Will  and  Testament  of  Ar- 
minda S.  Nicholson."  This  testimony  the 
court  rejected,  and,  upon  the  plaintiffs  re- 
newing their  motion,  the  court  directed  the 
jury  to  return  a  verdict  finding  that  the 
paper  Is  not  the  last  will  and  testament  of 
Arminda  S.  Nicholson,  and  the  jury  return- 
ed a  verdict  as  directed.  Motion  for  a  new 
trial  was  then  filed  and  overruled,  and  judg- 
ment entered  that  the  paper  writing  was  not 
the  last  will  and  testament  of  said  Arminda  S. 
Nicholson,  On  error  the  circuit  court  reversed. 

Thomas  Beer  and  8.  W.  Bennett,  for  plain- 
tiffs in  error.  Flnley  &  Gallenger,  Carr, 
Stearns  &  Chamberlain,  Smith,  Taft  &  Arter, 
M.  B.  &  H.  H.  Johnson,  Hogan  &  Parmely, 
Weed,  Miller  &  Nason,  R.  V.  Sears,  and 
Treadway  &  Marlatt,  for  defendants  in  error. 

SUMMERS,  J.  (after  stating  the  facte  as 
above).  In  this  state  the  right  of  dispos- 
ing of  property  by  will  Is  given,  and  the 
manner  of  exercising  It  Is  prescribed  by  stat- 
ute. The  provisions  of  the  Revised  Stat- 
utes of  1692  bearing  upon  the  questions  to 
be  determined  may  be  briefly  summarized  as 
follows:  Section  5914  prescribes  who  may 
make  a  will.  Section  5916,  providing  how  a 
will  shall  be  executed,  is  as  follows :  "Every 
last  will  and  testament  (except  nuncupative 
wills  hereinafter  provided  for)  shall  be  in 
writing,  and  may  be  handwritten  or  type- 
written ;  and  such  will  shall  be  signed  at  the 
end  thereof  by  the  party  making  the  same,  or 
by  some  other  person  in  his  presence  and  by 
his  express  direction,  and  shall  be  attested 
and  subscribed,  in  the  presence  of  such  party, 
by  two  or  more  competent  witnesses,  who  saw 
the  testator  subscribe,  or  heard  him  acknowl- 
edge the  same."  Section  5926  provides,  when 
application  has  been  made  to  admit  a  will  to 
probate,  that  the  probate  court  shall  cause 
the  witnesses  to  such  will,  snd  such  other 
witnesses  as  any  person  interested  In  having 
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the  same  admitted  to  probate  may  desire,  to 
come  before  it,  and  that  the  witnesses  shall 
be  examined  In  open  court  and  their  testi- 
mony reduced  to  writing  and  filed.  Section 
5929  Is  as  follows:  "If  It  shall  appear  that 
such  will  was  duly  attested  and  executed, 
and  that  the  testator,  at  the  time  of  executing 
the  same,  was  of  full  age  and  of  sound  mind 
and  memory,  and  not  under  any  restraint, 
the  court  shall  admit  the  will  to  probate." 
Section  5930  provides  that  when  admitted  to 
probate  the  will  shall  be  filed  in  the  office  of 
the  probate  judge  and  recorded,  together  with 
the  testimony.  Section  5933  provides  that,  if 
no  person  interested  shall  contest  the  will 
within  two  years,  the  probate  shall  be  forever 
binding,  saving  to  Infants  and  persons  of  un- 
sound mind  or  in  captivity  a  like  period  after 
the  disabilities  are  removed.  Section  5936 
enacts  that  whenever  the  probate  court  shall 
receive  from  the  clerk  of  the  court  of  com- 
mon pleas  a  certificate  that  a  petition  has 
been  filed  In  the  court  of  common  pleas  to 
contest  the  validity  of  any  will  recorded  In 
the  probate  court,  the  probate  court  shall 
forthwith  transmit  to  the  court  of  common 
pleas  the  will,  testimony,  and  all  papers  re- 
lating thereto,  with  a  copy  of  the  order  of 
probate  and  a  certificate  under  the  seal  of 
the  court.  Section  5858  provides  that  a  per- 
son Interested  In  a  will  admitted  to  probate 
may  contest  the  validity  thereof  in  a  civil 
action  In  the  court  of  common  pleas  of  the 
county  in  which  such  probate  was  had.  Sec- 
tion 5859  provides  who  shall  be  parties.  Sec- 
tion 5861  provides  how  an  issue 'shall  be  made 
up,  whether  the  writing  produced  Is  the  last 
will  or  codicil  of  the  testator  or  not,  and  that 
this  issue  shall  be  tried  by  a  jury,  and  that 
the  verdict  therein  shall  be  conclusive,  unless 
a  new  trial  be  granted  or  the  judgment  be 
reversed  or  vacated.  Section  5864  provides 
that  "the  party  sustaining  the  will  shall  be 
entitled  to  open  and  close  the  evidence  and 
argument ;  be  shall  offer  the  will  and  probate, 
and  rest;  the  opposite  party  shall  then  offer 
his  evidence;  the  party  sustaining  the  will 
shall  then  offer  his  other  evidence ;  and  rebut- 
ting testimony  may  be  offered  as  in  other 
cases."  Section  5862  provides  that  on  the 
trial  of  such  issue,  the  order  of  probate  shall 
be  prima  facie  evidence  of  the  due  attesta- 
tion, execution  and  validity  of  the  will  or 
codicil. 

The  first  contention  Is  that  the  will  Is  not 
a  valid  will  because  it  is  partly  in  printing. 
"Part  Third"  of  the  Revised  Statutes  includes 
section  5916,  and  section  4947  provides  that 
in  the  interpretation  of  part  third,  unless  the 
context  shows  that  another  sense  was  intend- 
ed, the  word  "writing"  includes  printing. 
Before  the  amendment  of  section  5916,  in 
1896  (92  Ohio  Laws,  p.  189),  that  section  did 
not  contain  the  words  "and  may  be  hand- 
written or  typewritten,"  and  the  law  then 
was  that  a  will  might  be  written  or  printed. 
Counsel  contend  that  since  the  amendment 
the  context  shows  that  another  sense  was  in- 


tended, and  that  writing  means  only  hand- 
written or  typewritten,  and  that  the  effect  of 
the  amendment  was  not  merely  to  authorize 
a  typewritten  will,  but  also  to  exclude  a 
printed  will.  Typewriting  has  come  into 
general  use  since  the  revision  of  the  statutes 
In  1880,  and  the  manifest  intention  of  the 
Legislature  was  to  authorize  its  use  in  addi- 
tion to  handwriting  and  printing  in  the  mak- 
ing of  wills,  and  not  to  substitute  typewriting 
for  printing;  so  that  a  will  is  not  Invalid 
because  it  is  partly  in  print 

The  next  question  is:  Is  the  will  signed  at 
the  end  thereof  by  the  party  making  the  same? 
By  the  act  of  1816  (2  Chase's  St.  p.  929,  c.  367) 
and  the  act  of  1831  (29  Ohio  Laws,  p.  242) 
wills  were  required  to  be  in  writing  and 
signed  by  the  party  making  the  same,  and  not 
until  the  act  of  1840  (38  Ohio  Laws,  p.  120) 
took  effect  were  wills  required  to  be  signed 
at  the  end  thereof.  This  requirement  is  as- 
sumed to  have  been  suggested  by  the  English 
statute  of  wills,  passed  In  1837,  although 
such  a  requirement  had  been  previously 
enacted  by  statute  in  New  York  and  in  Penn- 
sylvania. The  English  statute  Is  to  be  found 
as  St.  1  Vict  c  26.  Section  9  of  that  act 
provides  that  no  will  shall  be  valid  unless 
"it  shall  be  signed  at  the  foot  or  end  thereof 
by  the  testator,  or  by  some  other  person  in 
his  presence,  and  by  his  direction."  In  Wil- 
liams on  Executors  (7th  Am.  Ed.)  107,  the 
learned  author,  speaking  of  this  requirement, 
says :  "The  will  Is  required  by  that  act  to  be 
signed  'at  the  foot  or  end  thereof.'  The  stat- 
ute of  frauds  merely  requires  that  the  will 
shall  be  'signed' ;  and  it  was  held  that  a  will 
in  the  testator's  own  handwriting,  commenc- 
ing, 'I,  John  Styles,  do  declare  this  to  be  my 
last  will,'  etc.,  was  sufficiently  'signed,'  with- 
in that  statute,  although  not  subscribed  with 
his  name.  With  a  view,  perhaps,  to  prevent 
future  controversy  as  to  whether  a  will  so 
signed  Is  a  complete  and  perfect  instrument, 
the  statute  of  Victoria  required  that  the  sig- 
nature of  the  testator  shall  be  at  the  foot  or 
end  of  the  will.  But  questions  of  this  kind 
do  not  appear  to  be  altogether  excluded  by 
the  operation  of  this  enactment ;  and  a  new 
ground  of  contest  arose  out  of  it,  as  to  what 
may  be  considered  a  signing  of  the  will  at 
the  end  or  foot  thereof.  Doubts  arose  wheth- 
er a  signature  by  the  testator  In  the  body  of 
the  testimonium  or  attestation  clause  was 
sufficient  and  also  whether  a  signature  be- 
low the  latter  clause,  when  it  runs  beneath 
the  conclusion  of  the  will,  was  a  compliance 
with  the  act.  On  the  question  whether  the 
will  was  well  executed.  If  there  was  a  blank 
space  between  the  conclusion  of  the  will  and 
the  signature  of  the  testator,  a  lamentably 
large  number  of  points  and  decisions  occur- 
red. In  the  earlier  cases  Sir  H.  Jenner  Fust 
put.a  very  liberal  construction  on  this  part 
of  the  act.  But  afterwards  that  learned 
judge,  In  concurrence  with  the  judicial  com- 
mittee of  the  Privy  Council,  felt  It  necessary 
to  take  a  more  rigid  view  of  this  enactment 
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on  the  ground  that  it  was  intended  to  prevent 
any  addition  being  made  to  the  will  after  the 
deceased  had  executed  it;  and  accordingly 
probate  was  refused  in  a  great  number  of 
subsequent  cases  on  this  objection,  and  the 
intention  of  a  great  many  testators  unfortu- 
nately defeated.  This  led  to  the  passing  of 
St.  15  Vict.  c.  24." 

The  amendatory  act  passed  In  1852  (St 
15  Vict  c.  24)  specifies  with  much  particular- 
ity what  shall  be,  respecting  the  position  of 
the  testator's  signature,  the  foot  or  end  of 
the  will;  but,  as  no  similar  changes  were 
made  here,  the  provisions  of  that  act  cannot 
aid  In  the  Interpretation  of  our  statute.  The 
object  of  this  requirement  was  the  same  here 
as  in  England— to  insure  the  Identity  of  the 
instrument  and  to  prevent  fraudulent  addi- 
tions to  or  alterations  of  the  instrument 
Glancy  et  al.  v.  Glancy  et  a!.,  17  Ohio  St 
135 ;  Baker  v.  Baker  et  al.,  51  Ohio  St.  222, 
37  N.  E.  125.  Following  the  English  statute, 
many  of  the  states  enacted  similar  require- 
ments. In  Pennsylvania,  the  earlier  statute 
of  1833  contains  such  a  requirement  and  in 
Wlneland's  Appeal,  118  Pa.  37,  12  Atl.  301, 
4  Am.  St  Rep.  571,  where  a  will  signed  by 
the  testator,  but  containing  a  clause  immedi- 
ately following  the  signature  and  appointing 
executors,  was  under  consideration,  Paxson, 
J.,  says:  "Our  act  of  1833,  as  well  as  the 
statute  of  Victoria,  are  In  part  borrowed  from 
the  British  statute  of  frauds,  two  sections 
of  which  have  been  so  evaded  by  judicial  con- 
struction as  to  be  practically  repealed.  We 
do  not  propose  that  the  act  of  1833  shall  meet, 
with  the  same  fate.  The  Legislature  have 
laid  down  a  rule  so  plain  that  It  cannot  be 
evaded  without  a  clear  violation  of  its  terms. 
No  room  is  left  for  judicial  construction  or 
interpretation.  It  says  a  will  must  be  sign- 
ed at  the  end  thereof,  and  that's  the  end 
of  it" 

The  statute  of  New  Tork  enacts  that  every 
last  will  and  testament  of  real  or  personal 
property,  or  both,  shall  be  subscribed  by  the 
"testator  at  the  end  of  the  will.  In  reviewing 
the  decisions  in  that  state  in  Matter  of  An- 
drews' Will,  162  N.  Y.  1,  56  N.  E.  529,  48  L. 
R.  A.  662,  76  Am.  St  Rep.  294,  Bartlett,  J., 
says:  "In  Sisters  of  Charity  v.  Kelly,  67  N. 
Y.  409,  it  was  held  that  the  provision  of  the 
statute  requiring  the  testator  to  subscribe 
'at  the  end  of  the  will'  means  the  end  of  the 
instrument  as  a  completed  whole ;  and  where 
the  name  is  written  in  the  body  of  the  instru- 
ment with  any  material  portion  following  the 
signature,  It  Is  not  properly  subscribed,  nor 
can  it  be  claimed  that  the  portion  preceding 
the  signature  is  valid  as  a  will.  In  Matter  of 
O'Neil's  Will,  91  N.  Y.  516,  a  printed  blank 
was  used,  and  the  formal  commencement  was 
printed  on  the  first  page,  and  the  formal  ter- 
mination printed  at  the  foot  of  the  third 
page.  The  entire  blank  space  was  filled  with 
writing,  and,  apparently  for  want  of  room, 
a  portion  of  a  paragraph  containing  material 
provisions  was  carried  over  to,  and  the  para- 


graph finished  at  the  top  of  the  fourth  page. 
The  two  portions  were  not  however,  sought 
to  be  connected  by  means  of  a  reference,  or 
anything  indicating  their  relation  to  each 
other.  The  name  of  the  testator  was  written 
at  the  end  of  the  printed  form,  and  the  names 
of  the  witnesses  written  below  the  formal 
attestation  clause  on  the  third  page.  This 
court  held  that  there  was  no  legal  subscrip- 
tion of  the  will,  and  affirmed  the  judgment 
denying  probate.  In  Matter  of  Conway,  124 
N.  Y.  455,  26  N.  E.  1028,  11  L.  R.  A.  796,  a 
blank  form  was  used,  the  whole  of  which  was 
upon  one  side  of  the  paper.  A  space  was  left 
for  the  dispositions  to  be  made,  preceded  by 
the  words:  *I  give,  devise  and  bequeath  my 
property  as  follows.'  The  blank  space  was 
filled  up  by  three  complete  devises.  At  the 
end  of  the  last  were  underlined,  in  parenthes- 
es, the  words  'Carried  to  back  of  will.'  Upon 
the  back  of  the  sheet  was  written  the  word 
'Continued.'  Following  it  were  various  be- 
quests, and  then  the  words,  'Signature  on 
face  of  the  will.'  The  signature  of  the  testa- 
tor appeared  at  the  end  of  the  testimonium 
clause  on  the  face  of  the  paper,  and  those 
of  the  witnesses  under  the  attestation  clause. 
It  was  held  by  the  Second  Division  of  this 
court  that  there  was  not  such  a  subscription 
and  signing  by  the  testator  as  required  by  the 
statute,  and  that  the  will  had  been  improper- 
ly admitted  to  probate.  In  Matter  of  Whit- 
ney's Will,  153  N.  Y.  259,  47  N.  E.  272,  60 
Am.  St  Rep.  616,  it  was  held  that  a  will 
drawn  upon  a  printed  blank,  covering  only 
one  page,  and'  signed  by  the  testator  and  sub- 
scribing witnesses  at  the  foot  of  the  page,  is 
not  subscribed  by  the  testator  at  the  end  of 
the  will,  as  required  by  the  statute,  when 
the  blank  space  in  the  printed  form  Is  filled 
up  by  subdivisions  marked,  respectively, 
'First'  and  'Second,'  followed  by  the  words. 
'See  annexed  sheet,'  and  additional  subdivi- 
sions, marked,  respectively,  Third'  and 
'Fourth,'  are  written  on  a  separate  piece  of 
paper  attached  to  the  face  of  the  blank,  im- 
mediately over  the  first  and  second  subdivi- 
sions, by  removable  metal  staples.  It  was 
held  that  the  question  presented  was  not  an 
open  one  in  this  court  and  that  the  will  was 
not  legally  subscribed.  In  Matter  of  Blair's 
Will,  84  Hun,  581,  32  N.  Y.  Supp.  845,  this 
court  affirmed  the  judgment  of  the  general 
term,  First  Department,  on  the  opinion  be- 
low, which  reversed  a  decree  of  the  surro- 
gate's court  admitting  the  will  to  probate. 
This  instrument  consisted  of  eight  pages. 
The  testator  signed  at  the  bottom  of  the 
seventh  page,  and  the  witnesses  signed  at  the 
end  of  a  proper  witnessing  clause  at  the  top 
of  the  eighth  page.  After  the  place  for  the 
signatures  of  the  witnesses,  but  before  they 
were  actually  signed  or  the  will  executed,  a 
clause  was  added  directing  the  executor  to 
sell  at  private  sale  a  certain  piece  of  real 
estate  and  to  devote  the  proceeds  of  sale  to 
liquidating  any  deficiency  in  interest  or  cash 
bequests  under  the  will.   The  will  was  then 
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executed,  as  before  stated,  and  the  testator 
signed  the  added  clause,  but  the  witnesses 
did  not.  In  re  Blair's  Will,  152  N.  Y.  645,  46 
N.  E.  1145."  And  in  that  case  (Matter  of 
Andrews,  supra)  it  was  held  that  a  will, 
drawn  on  a  printed  blank,  being  one  piece  of 
paper  folded  so  as  to  make  a  sheet  of  four 
leaves,  with  the  attestation  clause  printed 
at  the  top  of  the  second  page,  and  executed 
at  that  point,  so  that  the  first  two  pages  make 
a  complete  will,  is  not  subscribed  at  the  end 
as  required  by  the  statute,  where  the  third 
page  contains  further  dispositions  of  prop- 
erty, even  though  the  third  page  has  been 
marked  "2d  page"  by  the  draftsman,  and  the 
second  page  has  been  marked  "3d  page."  In 
the  opinion,  Bartlett,  J.,  says:  "It  was  sug- 
gested on  the  argument  of  this  case  that  the 
effect  of  the  statute  of  wills,  as  strictly  con- 
strued by  this  court,  is  to  defeat  the  inten- 
tion of  many  testators,  while  the  fraudulent 
addition  to  wills  was  a  crime  of  rare  occur- 
rence. The  fallacy  of  this  argument  consists 
in  overlooking  the  fact  that  the  number  of 
frauds  prevented  by  our  wise  and  simple  stat- 
ute can  never  be  known.  We  might  as  well 
ask  how  many  commercial  crimes  have  been 
prevented  by  the  statute  of  frauds  •  •  • 
It  is  undoubtedly  true  that  from  time  to 
time  an  honest  attempt  to  execute  a  last  will 
and  testament  Is  defeated  by  failure  to  ob- 
serve some  one  or  more  of  the  statutory  re- 
quirements. It  Is  better  this  should  happen 
under  a  proper  construction  of  the  statute, 
than  that  the  individual  case  should  be  per- 
mitted to  weaken  those  provisions  calculated 
to  protect  testators  generally  from  fraudulent 
alterations  of  their  wills."  It  is  to  be  ob- 
served that  in  this  case  the  question  was  re- 
examined in  New  York,  because  the  lower 
courts,  while  yielding  to  the  authority  of  the 
Court  of  Appeals,  had  questioned  the  cor- 
rectness of  Its  conclusions,  and  in  conclud- 
ing his  opinion  the  learned  judge  says:  "The 
defeat  of  testamentary  intention  in  a  few 
cases  is  not  due  to  the  statute,  or  the  con- 
struction of  it  by  the  courts,  but  to  the  fact 
that  scriveners  and  other  laymen,  ignorant 
of  the  simple  and  clear  provisions  of  the 
statute,  are  permitted  to  draw  wills.  •  *  • 
We  have  to  say  In  conclusion  that  it  is  quite 
possible  we  have  given  to  this  appeal  undue 
importance,  involving,  as  it  does,  a  question 
of  law  settled  in  this  court;  but  we  desire 
to  express  in  the  most  emphatic  manner  our 
approval  of  the  statute  of  wills  as  now  con- 
strued." 

In  Soward  v.  Soward,  1  Duv.  (Ky.)  126, 
where  It  is  held  that  a  will  that  was  writ- 
ten on  a  sheet  of  paper  which  was  folded 
in  the  form  of  a  letter  and  sealed  with  wax, 
and  then  attested  by  three  witnesses,  who 
wrote  their  names  on  the  outside  of  it  as 
witnesses  at  the  request  of  the  testator,  was 
not  attested  as  required  by  statute.  Chief 
Justice  Duvall  says:  "The  statute  does  not 
more  Imperatively  require  two  witnesses 
than  it  requires  them  to  subscribe  their 


names  to  the  will;  and  there  would  be  as 
much  propriety  In  dispensing  with  the  one 
as  the  other,  for  the  purpose  of  mitigating 
the  hardship  of  particular  cases,  resulting 
generally  from  the  ignorance  or  carelessness 
of  the  testator.  Thus,  step  by  step,  under 
the  pressure  of  bard  cases,  all  the  forms  of 
the  law  which  were  adopted  as  the  surest 
means  of  protection  against  imposition  and 
fraud  might,  and  would,  soon  become  so 
modified  by  judicial  construction  as  to  lose 
all  their  efficacy.  'Care  ought  to  be  taken,' 
says  Chief  Justice  Tindal,  4ln  interpreting 
the  statute  of  frauds,  that  its  efficacy  shall 
not  be  destroyed  by  admitting  one  exception 
after  another,  each  being  weaker  than  that 
by  which  It  was  preceded.' "  And  in  Smee 
v.  Bryer,  6  Moore,  P.  C.  404,  Lord  Langdale 
says:  "It  may  happen,  even  frequently,  that 
genuine  wills,  namely,  wills  truly  express- 
ing the  intentions  of  the  testators,  are  made 
without  observations  of  the  required  forms; 
and  whenever  that  happens  the  genuine  In- 
tention Is  frustrated  by  the  act  of  the  Leg- 
islature, of  which  the  general  object  is  to 
give  effect  to  the  intention.  The  courts  must 
consider  that  the  Legislature,  having  regard 
to  all  probable  circumstances,  has  thought 
it  best,  and  has  therefore  determined,  to  run 
the  risk  of  frustrating  the  Intentions  some- 
times, in  preference  to  the  risk  of  giving  ef- 
fect to  or  facilitating  the  formation  of  spuri- 
ous wills  by  the  absence  of  forms.  It  is 
supposed,  and  that  authoritatively,  that  the 
evil  of  defeating  the  Intention  in  some 
cases  by  requiring  forms  is  less  than  the  evil 
probably  to  arise  by  giving  validity  to  wills 
made  without  any  form  In  all  cases." 

In  the  case  before  us  the  will  is  not  signed 
by  the  testatrix  at  the  end  thereof.  The  tes- 
timonium clause  Is  as  follows:  "In  testimony 
whereof,  I  have  set  my  hand  to  this  my  last 
will  and  testament,  at  Lakewood,  Ohio, 
this  sixth  day  of  June,  In  the  year  of  our 
Lord  one  thousand  nine  hundred  and  three. 

 "     The   obvious   purpose  for 

which  this  blank  line  was  left  was  for  the 
signature  of  the  testatrix,  and  it  was  In- 
tended as  the  end  of  the  will.  The  absence 
of  her  signature  there  not  only  discloses  that 
the  will  is  not  signed  by  her  at  the  end  there- 
of, but  also  Implies  that  she  did  not  sign  it 
at  all.  The  attestation  clause  signed  by  the 
witnesses  recites  that  the  foregoing  Instru- 
ment was  signed  by  the  said  Armlnda  S. 
Nicholson  In  our  presence;  but  this  does  not 
change  the  fact,  and  in  the  absence  of  a  sig- 
nature is  without  legal  effect.  If  a  scrivener 
had  prepared  the  will,  and  had  written  her 
name  where  It  appears  in  the  attestation 
clause,  her  name  there  would  have  been 
merely  descriptio  persona;;  and  when  it  Is 
shown  that  the  testatrix  was  her  own  scriv- 
ener, the  natural  presumption  is  that  it  was 
so  Intended,  and  even  if  the  fact  was  that 
the  testatrix  wrote  her  name  there,  intending 
by  that  act  to  sign  her  will,  still  her  signa- 
ture would  not  be  at  the  end  of  the  will, 
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and  her  Intention  could  not  have  the  effect 
of  transposing  It.  The  question  is,  not  what 
did  the  testatrix  intend,  but  what  did  she  do? 

Counsel  for  defendants  In  error  contend 
that  the  record  does  not  present  these  ques- 
tions, because  the  statutes  enact  that  "the 
party  sustaining  the  will  shall  offer  the  will 
and  probate,  and  rest;  the  opposite  party 
shall  then  offer  his  evidence;  the  party  sus- 
taining the  will  shall  then  offer  his  other 
evidence;  and  rebutting  evidence  may  be  of- 
fered as  in  other  cases" — and,  further,  that 
"on  the  trial  of  such  Issue,  the  order  of  pro- 
bate shall  be  prima  facie  evidence  of  the 
due  attestation,  execution  and  validity  of 
the  will  or  codicil,"  and  therefore  that  the 
court  erred  In  directing  a  verdict  when  the 
defendant  rested,  as  required  by  the  statute. 
True,  the  statute  does  enact  that  the  order  of 
probate  shall  be  prima  facie  evidence;  but 
the  Legislature  did  not  contemplate  that  a 
will  not  signed,  or  not  signed  at  the  end 
thereof,  or  not  witnessed,  ever  would  be  or- 
dered to  be  probated,  and  so  the  matter  is 
not  controlled  by  the  statute.  It  was  as- 
sumed that  the  end  of  the  will  was  self-evi- 
dent, and  the  statute  was  adopted  in  order  to 
leave  no  room  for  the  abuses  and  litigation 
that  had  been  invited  by  the  efforts  of  the 
courts  to  give  effect  to  the  intentions  of  tes- 
tators. When  the  facts  are  known,  the  ques- 
tion whether  the  will  is  signed  at  the  end  is 
one  of  law;  and,  when  the  will  itself  shows 
that  it  is  not  signed  or  attested  as  required 
by  the  statute,  it  becomes  the  duty  of  the 
court  so  to  Instruct  the  Jury.  The  statute 
enacts  that  the  order  of  probate  shall  be  pri- 
ma facie  evidence,  and  so  It  is;  but  it  also 
enacts  that  the  defendant  shall  offer  the  will, 
which  he  did,  and,  It  appearing  from  the  will 
itself  that  it  was  not  signed  at  the  end  there- 
of, the  prima  facie  case  made  by  the  order 
of  probate  was  overcome.  But  if  it  be  said 
that  this  Is  technical,  and  that  what  the  Leg- 
islature manifestly  intended  was  that  the 
will  and  the  order  of  probate  should  make  a 
prima  face  case,  then  we  have  only  to  say 
that  the  Legislature  could  not  have  Intend- 
ed that  it  ever  should  be  left  to  a  jury  to 
determine  that  a  will  not  signed  as  required 
by  the  statute  was  valid  because  they  found 
that  the  testator  Intended  to  comply  with 
the  statute.  Where  there  Is  an  ambiguity, 
like  that  In  the  will  under  consideration  in 
Irwin  et  al.  v.  Jacques  et  al.,  71  Ohio  St. 
395,  73  N.  E.  683,  69  L.  R.  A.  422,  where 
there  was  a  dispositive  clause  written  In 
the  margin  on  the  last  page  of  the  will,  and 
above  the  signature  of  the  testator,  and  in 
no  manner  connected  with  the  body  of  the 
Instrument  by  any  words,  marks,  or  char- 
acter, as  a  reference  to  indicate  where  the 
marginal  matter  is  to  be  read  in  relation  to 
the  other  provisions  of  the  will,  evidence 
Is  necessary  in  order  to  determine  the  end  of 
the  will;  but  where  there  is  no  ambiguity 
that  may  be  explained,  but  only  an  omission 
that  cannot  be  cured,  a  defendant  cannot  be 


benefited  by  testimony  or  prejudiced  by  Ms 

rejection. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  that  of  the  court  of  common 
pleas  is  affirmed. 

Reversed. 

SHAUCK,  C.  J.,  and  PRICE  and  DAVIS, 
JJ .,  concur. 

(77  Ohio  St.  1S2) 

WREDE  v.  RICHARDSON,  County  Auditor, 
et  al. 

(Supreme  Court  of  Ohio.   Nov.  19,  1907.) 

1.  Statutes  —  Pbesentation  to  Govxrkob  — 

Evidence. 

An  entry  in  a  record  which  is  kept  in  the 
office  of  the  Governor  pursuant  to  a  require- 
ment of  law,  and  with  his  acquiescence  used  to 
perpetuate  evidence  of  the  presentation  to  him 
of  bills  which  have  been  passed  by  both  Houses 
of  the  General  Assembly,  the  entry  being  made 
by  a  subordinate  of  the  Governor  in  the  dis- 
charge of  duties  prescribed  by  him  and  showing 
the  presentation  of  an  identified  bill  on  a  day 
named,  is  competent  and  sufficient  to  prove  •oca 
presentation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  8  29.] 

2.  Same— Enactment— Impeachment. 

The  enactment  of  an  officially  promulgated 
statute  cannot  be  impeached  by  parol  evidence. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  44,  Statutes,  §  383.] 

3.  Same. 

The  Governor  not  having;  relinquished  the 
duties  of  his  office  in  view  of  a  disability  recog- 
nized by  him,  and  there  being  no  authorized  pro- 
cedure to  ascertain  that  a  disability  has  inter- 
vened, it  is  not  competent,  upon  an  issue  as  to 
the  valid  enactment  of  a  statute,  to  show  that 
upon  the  day  of  its  presentation  to  him  and  for 
30  days  thereafter  he  was,  by  reason  of  illness, 
disabled  to  receive  or  consider  it  so  as  to  (rive 
effect  to  the  provision  of  the  fifteenth  section 
of  the  third  article  of  the  Constitution  that  in 
case  of  the  disability  of  the  Governor  the  duties 
of  his  office  shall  devolve  upon  the  Lieutenant 
Governor. 
(Syllabus  by  the  Court.) 

Error  to  Superior  Court  of  Cincinnati. 

Action  by  one  Wrede  against  Richardson, 
county  auditor,  and  others.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

The  plaintiff,  who  was  engaged  in  the  busi- 
ness of  trafficking  in  intoxicating  liquors,  fil- 
ed his  petition  in  the  superior  court  against 
the  defendants,  who  are  the  auditor  and 
treasurer,  the  taxing  officers,  of  Hamilton 
county,  for  a  decree  enjoining  them  from 
assessing  and  collecting  a  tax  upon  his  busi- 
ness in  excess  of  $350  for  the  year  commenc- 
ing May  28,  1906 ;  a  tax  of  that  amount  be- 
ing assessable  under  former  legislation  of 
admitted  validity,  and  the  excess  of  $650 
above  that  sum,  which  the  auditor  proposed 
to  assess,  having  no  authority  except  the  act 
of  March  28,  1906  (98  Ohio  Laws,  p.  99), 
whose  constitutional  validity  is  challenged 
in  the  present  case  upon  the  ground  alleged 
in  the  petition  that  it  was  never  presented 
to  the  Governor  as  required  by  the  amend- 
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ment  to  article  2,  |  16,  of  the  Constitution 
adopted  in  November,  1903.  The  case  pro- 
ceeded to  trial  upon  an  Issue  as  to  the  pres- 
entation to  the  Governor  of  the  bill  after  It 
had  passed  both  Houses  of  the  General  As- 
sembly. The  court  below  admitted  the  rec- 
ord evidence  upon  the  subject  of  presenta- 
tion, and  excluded  all  oral  evidence  offered 
by  the  plaintiff  to  sustain  the  allegation  of 
his  petition  that  the  bill  had  not  been  pre- 
sented to  the  Governor.  It  was  known  in 
the  legislative  proceedings  as  "House  Bill 
No.  24."  It  was  not  signed  by  the  Governor, 
but  the  superior  court  found  the  following 
facts: 

"On  consideration  thereof  the  court  does 
find  that  there  appears  In  the  general  record 
of  the  Governor  of  Ohio,  under  date  of 
March  28,  1006,  the  following  entry:  'March 
28.  H.  B.  No.  24  presented  to  Governor 
March  28.  Filed  Secretary  of  State,  April 
10,  '06.'  And  the  court  does  further  find 
that  upon  the  enrolled  copy  of  said  House 
Bill  No.  24,  known  as  the  'Alkin  Law,'  and 
published  in  98  Ohio  Laws,  pp.  99  to  101,  as 
the  same  is  deposited  in  the  office  of  the 
Secretary  of  State  of  Obio,  there  appears  the 
following  indorsement:  This  bill  was  pre* 
sented  to  the  Governor  March  28,  1906,  and 
was  not  signed  or  returned  to  the  House, 
wherein  It  originated,  within  ten  days  after 
being  so  presented,  exclusive  of  Sundays  and 
the  day  said  bill  was  presented,  and  was 
fifed  in  the  office  of  the  Secretary  of  State 
April  10,  1906.  Lewis  B.  Houck,  Secretary 
to  tbe  Governor.'  The  court  further  finds 
that  there  appears  In  a  book  entitled  'Min- 
ute Book  of  Acts  of  the  General  Assembly 
Messaged  to  the  Governor,  with  his  Action 
Thereon  and  Disposition  Thereof,*  kept  in 
the  office  of  the  Governor  of  Ohio,  under 
date  of  March  28,  1906,  the  following  entry : 
•Mar.  28.  H.  B.  No.  24  became  a  law  on 
April  10,  1906,  lapse  of  time.  April  10.  H. 
M.  Shaul.'  The  court  further  finds  that 
there  appears  In  the  office  of  the  clerk  of  the 
Senate  of  Obio,  in  a  book  entitled  'Gov- 
ernor's Receipt  for  Bills,'  at  page  27  thereof, 
the  following:  'Executive  Department,  Of- 
fice of  the  Governor,  Columbus,  Ohio.  Re- 
ceipt of  the  following  bills  Is  hereby  ac- 
knowledged: H.  B.  No.  24,  Mr.  Alkin.  C.  C. 
Lemert,  Executive  Clerk.  Date,  March  28, 
1906.* 

"The  court  therefore  finds  that  the  fore- 
going record  with  respect  to  the  presentation 
of  H.  B.  No.  24  to  the  Governor  of  Ohio 
is  regular  and  free  from  fraud.  The  court 
does  therefore  exclude  and  rule  out  as  In- 
competent and  Irrelevant  all  parol  evidence 
offered  herein  to  contradict  said  entries  in 
the  office  of  the  Governor  of  Ohio,  and  the 
indorsement  on  said  bill;  and  all  evidence 
to  show  that  said  entries  and  indorsement 
were  not  individually  made  by  the  Governor 
of  Obio,  or  to  show  that  no  official  proceed- 
ings were  had  or  taken  by  the  Governor  of 
Ohio  during  a  period  of  time  commencing 
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March  27,  1906,  and  ending  April  11,  1906; 
or  that  during  said  entire  period  of  time 
commencing  March  27,  1906,  and  ending 
April  11,  1906,  the  Governor  of  Ohio  was  dis- 
abled by  Illness  from  performing  any  of  bis 
official  duties,  or  to  show  that  said  enrolled 
copy  of  said  H.  B.  No.  24,  bearing  the  signa- 
ture of  the  president  of  the  senate  and  speak- 
er of  the  House  of  Representatives,  was  not 
personally  presented  to  the  Governor  of  Ohio, 
or  placed  In  his  custody.  It  is  therefore  con- 
sidered, ordered,  and  adjudged  that  said 
House  Bill  No.  24,  known  as  the  'Alkin  Law' 
(98  Ohio  Laws,  pp.  99-101),  is  a  valid  law  of 
the  state  of  Ohio,  and  that  the  provisions  of 
said  law  were  and  are  in  full  force  and  ef- 
fect And  it  is  therefore  considered,  order- 
ed, and  adjudged  that  the  petition  herein  be, 
and  the  same  is  hereby,  dismissed,  at  the 
costs  of  the  plaintiff,  and  that  the  temporary 
injunction  heretofore  granted  by  the  court 
in  special  term  be,  and  the  same  is  hereby, 
vacated  and  dissolved,  and  the  defendants 
are  restored  to  all  things  lost  by  reason 
thereof.  To  each  and  all  of  which  findings, 
rulings,  orders,  Judgments,  and  decrees  the 
plaintiff  excepts.  And  thereupon  the  plain- 
tiff filed  his  motion  In  writing,  as  appears  of 
record,  for  a  new  trial,  and  to  set  aside  the 
foregoing  decision,  judgment,  and  decree,  and 
the  court,  having  considered  the  same,  does 
now  overrule  said  motion.  To  all  of  which 
the  plaintiff  excepts.   [Duly  certified.]" 

Upon  the  facts  so  found  the  superior  court, 
being  of  the  opinion  that  the  bill  had  become 
a  law  without  being  signed  by  the  Governor, 
rendered  final  judgment  for  the  defendants. 

Cohen  &  Mack.  Rufus  B.  Smith,  Albert 
Bettlnger,  A.  J.  Freiberg,  Charles  A.  Groom, 
and  Rowe,  Shuey,  Matthews  &  James,  for 
plaintiff  In  error.  Ireton,  Schoenle  &  Poor 
and  Wade  H.  Ellis,  Atty.  Gen.  (Smith  W. 
Bennett  and  O.  E.  Harrison,  of  counsel),  for 
defendants. 

SHAUCK,  O.  J.  (after  stating  the  facts  as 
above).  It  being  admitted  that  the  bill  was 
passed  by  both  Houses  of  the  General  Assem- 
bly, and  that  the  Governor  did  not  either  sign 
It  or  return  It  to  the  House  In  which  It  orig- 
inated with  his  Objection  thereto,  its  efficacy 
as  a  statute  depends  upon  the  following  pro- 
vision of  the  Constitution:  "If  any  bill  pass- 
ed by  both  Houses  of  the  General  Assembly, 
and  presented  to  the  Governor,  is  not  signed 
and  is  not  returned  to  the  House  wherein  it 
originated  and  within  ten  days  after  being 
so  presented,  exclusive  of  Sunday  and  the 
day  said  bill  was  presented,  snid  bill  shall 
be  law  as  In  like  manner  as  if  signed."  Coun- 
sel for  the  plaintiff  conclude  that  with  re- 
spect to  this  bill  there  was  not  the  presenta- 
tion to  the  Governor  which  this  provision  of 
the  Constitution  obviously  requires.  Upon 
anabsis  of  tbe  argument  which  they  advance 
In  support  of  that  conclusion,  two  general 
propositions  appear:  That  the  record  evi- 
dence of  presentation  Is  not  sufficient  to  show 
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conformity  with  the  constitutional  require- 
ment, and  that  oral  evidence  may  be  intro- 
duced to  support  the  allegation  that  there 
was  not  the  required  presentation.  Since  the 
Constitution  does  not  prescribe  either  the 
place  or  manner  of  presentation,  or  the  evi- 
dence by  which  it  should  be  shown,  it  seems 
necessary  to  consider  the  purpose  for  which- 
presentation  Is  required,  for  it  will  be  safe 
to  assume  that  the  presentation  is  sufficient 
if  appropriate  to  that  purpose.  While  the 
duties  of  the  Governor  are  mainly  of  an  ex- 
ecutive character,  to  the  extent  Indicated  by 
the  constitutional  provision  quoted,  he  is  ad- 
mitted to  participation  in  legislation.  The 
three  modes  in  which  he  may  deal  with  a 
bill,  which  has  been  passed  by  both  branches 
of  the  General  Assembly  and  presented  to 
him,  alike  involve  consideration  and  an  ex- 
ercise of  his  judgment  respecting  its  merits. 
The  manner  and  extent  of  that  consideration 
are  left  to  the  determination  of  the  Governor 
without  direction  or  restriction,  except  that 
he  may  not  retain  the  bill  beyond  the  period 
of  10  days.  We  cannot  accept  any  view  of 
the  case  which  assumes  that  his  discretion 
In  the  premises  is  otherwise  limited.  He 
may,  in  any  place  and  at  once,  give  to  the 
bill  the  force  of  the  law  by  signing  it;  or  he 
may  within  the  10  days  return  it  to  the 
House  In  which  it  originated  with  a  state- 
ment in  writing  of  his  objection  thereto;  or 
he  may,  if  he  so  elects,  permit  it  to  become  a 
law  at  the  expiration  of  10  days  without 
signifying  either  approval  or  objection.  The 
object  of  the  requirement  of  presentation  ob- 
viously is  to  afford  to  the  Governor  an  op- 
portunity for  the  considerate  exercise  of  the 
discretion  which  is  thus  vested  In  him.  To 
say  that  the  object  is  to  enable  him  to  so 
exercise  that  discretion  is  manifestly  inac- 
curate. 

Was  the  presentation  of  this  bill  appropri- 
ate to  the  purpose  stated?  The  foregoing 
statement  of  the  case  presents  numerous 
written  memorials  intended  to  establish  the 
fact  of  presentation.  Among  them  is  the 
following  entry  found  in  the  general  record 
of  the  Governor:  "March  28.  H.  B.  Num- 
ber 24  presented  to  Governor  March  28.  Fil- 
ed Secretary  of  State,  April  10,  1906."  The 
book  in  which  this  entry  was  made  is  cer- 
tainly identiSed  as  regularly  kept  as  the  Gov- 
ernor's record.  It  was  kept  to  the  knowledge 
and  with  the  acquiescence  of  the  Governor. 
It  had  been  received  by  him  from  his  pred- 
ecessor in  office.  It  was  kept  in  obedience 
to  the  requirement  of  section  107  of  the  Re- 
vised Statutes  of  1892  that  "the  Governor 
shall  cause  to  be  kept  in  his  office  a  general 
record  In  which  shall  be  entered  a  brief  ab- 
stract of  the  official  proceedings  of  each  day." 
This  particular  entry  was  made  by  a  subor- 
dinate of  the  Governor  in  the  discharge  of 
duties  to  which  he  bad  been  appointed,  and 
the  appointment  was  in  strict  conformity 
with  the  requirement  that  "the  Governor 
.shall  cause"  the  record  to  be  kept   Of  like 


character  is  the  entry  in  the  book  designated 
as  the  "Governor's  Receipt  for  Bills,"  except 
that  there  appears  to  be  no  statute  requiring 
it  to  be  kept.  Over  the  signature  of  the  Gov- 
ernor's executive  clerk  it  contains  a  receipt 
for  this  bill  on  March  28th.  These  records 
with  respect  to  the  bill  are  corroborated  by 
the  legislative  record,  and  by  those  of  the 
Secretary  of  State,  who  is  the  custodian  of 
the  laws.  The  executive  records  referred  to 
were  kept  in  one  of  several  rooms  maintain- 
ed by  the  state,  devoted  exclusively  to  the 
use  of  the  Governor  In  the  conduct  of  his 
official  business,  and  designated  as  the  place 
for  the  conduct  of  that  business.  They  6eem 
to  show  the  presentation  required  by  the 
Constitution. 

Did  the  trial  court  err  hi  excluding  the 
oral  evidence  offered  by  the  plaintiff?  That 
evidence  tended  to  show  that  the  Governor 
was  in  his  office  on  the  day  of  his  inaugura- 
tion, January  8,  1906;  that  he  never  return- 
ed to  it,  being  confined  to  his  residence  by  an 
illness  which  proved  mortal  on  the  18th  day 
of  the  following  June ;  that  in  the  meantime, 
when  his  strength  permitted,  he  received  per- 
sonal visits  from  his  secretary,  who  confer- 
red with  him  respecting  the  business  of  his 
office  and  pending  legislation,  and  placed  in 
his  bands  bills  which  had  been  presented  at 
bis  office  for  his  approval;  that  at  one  of 
.  these  interviews  while  this  bill  was  pending, 
he  indicated  his  approval  of  its  provisions, 
but  that  on  the  28th  day  of  March,  and  dur- 
ing the  10  days  following,  he  was  unable,  by 
reason  of  his  illness,  to  receive  the  bill  or  to 
give  it  any  consideration.  In  some  of  the 
cases  cited  in  the  brief  of  plaintiff's  counsel, 
parol  evidence  was  received  upon  the  sub- 
ject of  presentation  of  bills  to  the  Governor. 
In  some  of  those  cases  the  Governor  himself 
affirmed  that  the  bill  had  not  been  presented 
to  him,  and  in  most  of  them  it  appears  that 
both  the  law  and  the  practice  of  the  Govern- 
or left  the  question  of  presentation  to  be  de- 
termined wholly  by  evidence  in  pals.  With 
what  propriety  evidence-  of  that  character 
was  admitted,  under  such  circumstances,  we 
need  not  consider.  Here  a  record  of  the  fact 
was  made,  and  this  in  accordance  with  not 
only  the  requirements  of  the  statute  and  the 
custom  prevailing  in  the  Governor's  office, 
but  in  accordance  with  the  policy  long  estab- 
lished and  firmly  adhered  to  requiring  that 
the  enactment  of  officially  published  statutes 
shall  be  Impeached  only  by  the  records  of 
their  enactment  Miller  &  Gibson  v.  State, 
3  Ohio  St.  475;  State  ex  rel.  Herron  v. 
Smith,  44  Ohio  St.  348,  7  N.  E.  447,  12  N.  E. 
829.  In  this  connection  it  is  again  important 
to  observe  that  such  manner  of  presentation 
had  the  approval  of  the  Governor,  and  that 
it  accorded  with  his  discretion.  The  admis- 
sion of  the  Governor  to  a  limited  participa- 
tion in  legislation  affords  neitber  reason  nor 
occasion  for  a  departure  from  a  policy  whose 
beneficent  operation  has  been  long  realized. 
It  is  clear  that  if  one  of  the  steps  now  neces- 
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sarlly  Involved  In  the  enactment  of  a  law 
may,  by  evidence  In  pais,  be  shown  not  to 
have  been  taken,  the  entire  subject  of  what 
the  law  Is  Is  withdrawn  from  the  protection 
of  the  rales  devised  and  applied  for  the  pur- 
pose of  securing  certainty  where  doubt  would 
be  intolerable.  The  prompt  aversion  of  the 
legal  mind  from  the  consideration  of  evidence 
in  pais  to  show  the  invalidity  of  an  officially 
promulgated  statute  is  Justified  by  a  con- 
templation of  the  consequences  which  would 
follow.  Since  judgments  bind  only  those  who 
are  parties  to  the  record,  a  conclusion  In  one 
case  that  a  statute  is  valid  would  be  no  bar 
to  a  contrary  conclusion  in  another,  and  not 
only  acts  to  confer  civil  rights,  but  those  de- 
fining and  punishing  crimes  and  misdemean- 
ors, might  be  judicially  determined  to  be  void 
as  to  one  citizen  of  the  state  and  valid  as  to 
another.  The  Secretary  of  State  is  the  of- 
ficial custodian  of  our  statute  laws,  and  we 
have  long  been  familiar  with  the  rule  found- 
ed upon  statutes  that  his  certificate  is  con- 
clusive as  to  what  that  law  la  Obviously  the 
recognition  of  the  doctrine  advanced  by  coun- 
sel for  the  plaintiff  would  involve  the  repudi- 
ation of  that  rule  *,  and,  since  no  one  may  be 
required  to  challenge  the  validity  of  a  statute 
until  it  is  invoked  against  him,  there  would 
arise  a  condition  of  endless  doubt  respecting 
a  subject  upon  which  every  consideration  re- 
quires that  there  should  be  immediate  and 
enduring  certainty.  An  interesting  case  up- 
on the  subject  is  People  v.  McCullough,  210 
111.  488,  71  N.  E.  602,  where  the  court,  after 
considering  the  testimony  of  a  number  of 
witnesses  upon  the  subject  of  a  presentation 
of  a  bill  to  the  Governor  and  his  action  there- 
on, became  so  Impressed  with  the  intolerable 
mischief  Inseparable  from  an  inquiry  of  that 
character  that  It  resorted  to  the  established 
doctrine  respecting  the  conclusiveness  of  the 
record  and  based  its  decision  upon  that 
ground.  That  view  is  well  sustained  by 
State  ex  rel.  Herron  v.  Smith,  supra,  and 
numerous  cases  cited  in  the  brief  of  counsel 
for  the  defendants. 

It  is  suggested  that  the  rejected  evidence 
tended  to  show  that  on  the  28th  of  March, 
and  continuously  for  more  than  10  days 
thereafter,  the  Governor,  owing  to  his  ex- 
treme illness,  was  unable  to  receive  or  con- 
sider the  bill,  and  that  because  of  his  disabil- 
ity the  duties  of  his  office  devolved  upon  the 
Lieutenant  Governor  according  to  the  pro- 
visions of  section  15  of  article  3  of  the  Con- 
stitution. But  the  Governor  had  not  volun- 
tarily surrendered  the  functions  of  his  office, 
and  no  provision  has  been  made  for  deter- 
mining when  a  disability  intervenes  and  when 
it  ends.  The  constitutional  provision  does 
not  execute  itself,  and  the  conduct  of  the  af- 
fairs of  an  office  by  Its  occupant  cannot  be 
questioned  in  this  manner.  A  self-contained 
Lieutenant  Governor  could  not  be  expected 
to  assume  the  functions  of  the  Governor  upon 
his  own  initiative.  The  judicial  department 
of  the  government  is  charged  with  the  duty 


of  restraining  the  other  co-ordinate  depart- 
ments to  the  exercise  of  the  authority  con- 
ferred upon  them,  but  It  Is  not  permitted  to 
consider  the  ability  or  the  care  with  which 
such  authority  is  exercised. 

According  to  the  well-known  rule  of  this 
court,  the  points  decided  will  be  found  in  the' 
syllabus.  It  may,  however,  be  useful  to  add 
that  the  foregoing  observations  are  Intended 
to  be  restricted  to  the  requirements  of  the 
present  case.  We  do  not  consider  whether, 
in  the  absence  of  the  records  in  the  office  of 
the  Governor,  the  fact  of  presentation  to  the 
Governor  should  not  be  regarded  as  establish-, 
ed  by  the  legislative  journals  and  the  rec- 
ords of  the  Secretary  of  State,  showing  the 
presentation  to  the  Governor  and  the  receipt 
from  him  by  the  Secretary. 

Judgment  affirmed. 

PRICE,  CREW,  SUMMERS,  and  SPEAR, 
J  J.,  concur. 

(77  Obio  St.  218) 
ARDREY  et  al.  v.  SHELL 
(Supreme  Court  of  Ohio.   Dec  2,  1907.) 

Executor  and  Admin istbatob  — Notice  of 
Appointment— Evidence  Thereof— Notice 
—Section  6089,  Rev.  St.— Two  Years'  Lim- 
itation of  Actions  by  Creditors. 

The  filing  in  the  probate  court  of  proof  of 
publication  of  notice  of  appointment  by  an  ex- 
ecutor or  administrator,  required  by  section  6089, 
Rev.  St.  1892,  is  a  mode  of  perpetuating  the  evi- 
dence of  such  notice,  and  is  for  the  convenience 
and  protection  of  the  executor  or  administrator. 
It  forms  no  part  of  the  notice  to  creditors  re- 
quired to  be  given  within  three  months  after 
the  giving  of  bond,  and  is  not  for  the  benefit 
of  creditors.  Hence,  where  such  notice  is  duly 
given  by  publication  within  three  months  after 
the  giving  of  bond,  although  proof  of  such  pub- 
lication is  not  filed  in  the  probate  court  until 
after  the  expiration  of  a  year  from  the  giving 
of  the  bond,  the  two  years'  limitation  within 
which  actions  may  be  brought,  provided  by  sec- 
tion 6113,  Rev.  St.  1892,  will  begin  to  run  from 
the  date  of  the  giving  of  the  bond. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Perry  County. 

Action  by  Emma  R.  Shell  against  R.  G. 
Ardrey  and  M.  T.  Huston.  Judgment  for  de- 
fendants was  reversed  In  the  circuit  court, 
and  they  bring  error.  Judgment  of  the  cir- 
cuit court  reversed,  and  judgment  of  common 
pleas  affirmed. 

The  defendant  in  error,  Emma  R.  Shell, 
commenced  an  action  in  the  court  of  common 
pleas  of  Perry  county,  October  21,  1904,  to 
recover  against  the  plaintiffs  in  error,  R.  G. 
Ardrey  and  M.  T.  Huston,  as  executors  of 
Sarah  Thompson,  deceased,  upon  an  account 
for  personal  services  alleged  to  have  been 
rendered  during  the  life  of  the  testatrix  from 
May  6,  1898,  to  August  17,  1899;  the  claim 
having  been  rejected  October  20, 1904.  Among 
other  defenses  interposed  was  the  following: 
"Defendants  say  that  they  were  duly  appoint- 
ed executors  by  the  probate  court  of  Perry 
county,  Ohio,  of  the  said  estate  on  the  21st 
day  of  June,  A.  D.  1902 ;  that  thereupon  and 


Digitized  by  Google 


A 


1076 


82  NORTHEASTERN  REPORTER, 


(OHIO 


on  said  21st  day  of  June,  A.  D.  1902,  they 
duly  qualified  as  such  executors  by  entering 
into  a  bond  to  the  approval  of  the  said  pro- 
bate court;  and  further  say  that  they  gave 
due  notice  of  said  appointment  and  qualifica- 
tion as  required  by  law  in  the  New  Lexington 
Tribune,  a  newspaper  printed  and  of  general 
circulation,  in  said  Perry  county,  Ohio,  for 
three  consecutive  weeks,  beginning  in  the  is- 
sue of  said  newspaper  of  the  date  of  June 
26th,  1902;  and  further  allege  that  more 
than  two  years  have  elapsed  since  the  ap- 
pointment, qualification,  and  tbe  filing  of  the 
bond  of  tbe  said  executors  and  the  presenta- 
tion of  the  said  alleged  account  and  the  re- 
jection of  the  same  by  these  executors  and 
the  commencement  of  this  suit ;  that  the  ac- 
tion is  barred  by  lapse  of  time  under  the 
statute  of  limitations  for  bringing  such  ac- 
tion; and  that  said  alleged  action  did  not 
accrue  after  the  expiration  of  two  years 
from  the  time  said  executors  of  said  es- 
tate gave  bond  according  to  law."  To  this 
the  reply  alleged  that  notice  of  appointment 
was  not  given  by  the  executors  as  required 
by  law;  that  no  return  of  the  alleged  no- 
tice of  appointment  or  proof  of  publication 
thereof  was  made  to  the  probate  court  as 
required  by  law;  that  plaintiff  had  no  ac- 
tual or  constructive  notice,  knowledge  or 
Information  of  the  appointment  until  the 

 day  of  ,  1903 ;  and  that  at  the 

time  her  cause  of  action  accrued,  and  for  two 
years  thereafter,  plaintiff  was  within  the 
age  of  minority. 

At  the  trial  counsel  for  plaintiff!  requested 
the  court  to  give  In  charge  to  the  jury  the 
following:  "It  is  admitted  in  this  case  that 
the  defendants  were  appointed  executors  of 
the  last  will  of  Sarah  Thompson,  deceased, 
on  tbe  21st  day  of  June,  1902,  and  the  defend- 
ants claim  in  the  first  defense  of  their  an- 
swer that  they  gave  due  notice  of  such  ap- 
pointment in  the  New  Lexington  Tribune,  a 
newspaper  printed  and  of  general  circulation 
In  this  county,  for  three  consecutive  weeks, 
beginning  in  the  Issue  of  said  newspaper  of 
the  date  of  June  26,  1902.  If  you  should  find 
that  the  defendants  did  publish  this  notice, 
as  above  stated,  then  I  charge  you  that  the 
law  made  it  their  duty  to  file  their  affidavit, 
or  the  affidavit  of  the  person  employed  by 
them  to  give  such  notice,  In  the  probate  court 
of  this  county,  of  the  time,  place,  and  manner 
of  giving  such  notice,  within  one  year  after 
giving  their  bond  as  such  executors,  and  to 
have  such  affidavit,  with  a  copy  of  such  no- 
tice, recorded  In  said  probate  court  within 
one  year  after  giving  their  said  bond;  and 
that  if  thereupon  you  should  find  that  the 
defendants  gave  such  notice,  but  did  not 
within  one  year  after  giving  their  bond  have 
such  affidavit  and  a  copy  of  said  notice  filed 
and  recorded,  as  above  stated,  then  I  charge 
you  the  two  years'  limitation  pleaded  in  the 
second  defense  of  the  answer  would  not  apply 
to  this  case  and  would  not  be  a  bar  to  this 
action" — which  charge  the  court  refused  to 


give,  but  did  charge  the  jury,  among  other 
things,  as  follows :  "If  you  find  from  the  evi- 
dence that  the  defendants  were  appointed 
executors  of  the  last  will  of  Sarah  Thompson, 
deceased,  on  the  21st  day  of  June,  1902,  and 
that  on  said  21st  day  of  June,  1902,  they  duly 
qualified  as  such  executors  by  entering  into 
a  bond  to  the  approval  of  the  probate  court 
of  Perry  county,  Ohio,  and  that  within  three 
months  after  their* said  appointment  and 
qualification,  as  aforesaid,  they  caused  notice 
of  their  said  appointment  and  qualification 
as  such  executors  to  be  published  In  a  news- 
paper, printed  and  of  general  circulation  In 
said  Perry  county,  Ohio,  for  three  consecu- 
tive weeks,  then  I  charge  you  as  a  matter  of 
law  that  the  claim  of  tbe  plaintiff  sued  upon 
in  this  case  is  barred  by  the  statute  of  limi- 
tation, and  your  verdict  must  be  for  the  de- 
fendants. The  mere  fact  that  an  affidavit 
by  the  executors  or  the  publisher  of  the  pa- 
per was  not  made,  filed,  and  recorded,  to- 
gether with  a  copy  of  the  notice  In  the  pro- 
bate court  within  one  year  after  said  execu- 
tors gave  bond,  would  not  prevent  the  statute 
of  limitation  from  barring  the  plaintiff's 
claim.  If  you  find,  from  the  evidence,  under 
the  Instructions  just  given  you,  that  the 
plaintiff's  claim  Is  barred  by  the  statute  of 
two  years'  limitation,  then  your  labors  are 
at  an  end,  and  you  will  return  Into  court 
your  verdict  for  tie  defendant" 

The  trial  resulted  in  a  verdict  for  the  de- 
fendant. Thereupon  the  plaintiff  prosecuted 
error  to  the  circuit  court,  which  court  revers- 
ed the  judgment  of  the  common  pleas  for  er- 
ror In  refusing  to  give  the  charge  requested 
by  plaintiff,  and  for  error  in  the  charge  as 
given.  The  defendants  below  seek  a  reversal 
of  the  judgment  of  the  circuit  court  Facts 
are  stated  in  the  opinion. 

Crossan  &  Blnckley,  for  plaintiffs  hi  error. 
J.  E.  Powell  and  L.  A.  Tussing,  for  defend- 
ant in  error. 

SPEAR,  J.  (after  stating  the  facts  as  above). 
It  appears  by  the  record  that  the  executors 
were  appointed,  gave  bond,  and  so  qualified  as 
such,  June  21,  1902.  They  thereupon  caused 
to  be  published  notice  of  their  appointment 
in  the  New  Lexington  Tribune,  a  newspaper 
published  and  of  general  circulation  in  the 
county  of  Perry,  for  three  consecutive  weeks, 
beginning  June  26,  1902,  and  continuing  in 
the  issues  of  July  3d  and  July  10th  follow- 
ing. Proof  of  this  publication  was  filed  in 
tbe  probate  court  August  24,  1903,  and  not 
before.  As  mentioned  in  the  statement  the 
plaintiff's  action  was  commenced  October  21, 
1904,  being  two  years  and  four  months  after 
the  date  of  the  giving  of  the  bond  and  the 
due  qualification  of  tbe  executors,  but  with- 
in one  year  and  two  months  after  the  filing  of 
the  proof  of  notice  in  the  probate  court 

The  issue  being  the  two  years'  statute  of 
limitation,  the  concrete  question  Is:  At  what 
date  did  the  statute  begin  to  run?   An  answer 
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to  this  calls  for  some  examination  of  the  stat- 
utes bearing  upon  the  subject  Provision  In 
respect  to  the  giving  of  notice  of  appoint- 
ment is  made  by  sections  6088  and  6089  of 
the  Revised  Statutes  of  1892,  which  are: 
"Every  executor  or  administrator  shall,  with- 
in three  months  after  giving  bond  for  the 
discharge  of  his  trust,  cause  notice  of  his 
appointment  to  be  published  in  some  news- 
paper of  general  circulation  in  the  county  in 
which  the  letters  were  issued  for  three  con- 
secutive weeks.  An  affidavit  of  the  executor 
or  administrator,  or  of  the  person  employed, 
by-  him  to  give  such  notice,  being  made,  filed 
and  recorded,  together  with  a  copy  of  the 
notice  in  the  probate  court,  within  one  year 
after  giving  bond  as  aforesaid,  shall  be  admit- 
ted as  evidence  of  the  time,  place,  and  manner 
In  which  the  notice  was  given."  Further  pro- 
vision relating  to  proof  of  notice  by  section 
6126  is  to  the  effect  that,  If  notice  shall  not 
be  given  of  the  appointment  within  the  three 
months,  or  the  evidence  shall  fail  to  be  per- 
petuated as  hereinafter  provided,  and  cannot 
be  made,  the  court  may  order  and  allow  such 
notice  to  be  given  at  any  time  afterward,  in 
which  case  the  periods  which  are  limited  for 
the  commencement  Of  actions  against  execu- 
tors and  administrators,  and  which  begin  to 
run  as  before  directed  from  the  date  of  the 
administration  bond,  shall  begin  to  run  re- 
spectively from  the  time  such  order  of  court 
is  made,  If  notice  be  published  according 
thereto.  As  to  actions  already  accrued,  the 
limitation  Is  provided  for  by  section  6113, 
which  is:  "No  executor  or  administrator,  aft- 
er having  given  notice  of  his  appointment  as 
provided  in  this  chapter,  shall  be  held  to 
answer  to  the  suit  of  any  creditor  of  the  de- 
ceased unless  it  be  commenced  within  two 
yean  from  the  time  of  his  giving  bond  as 
aforesaid,  excepting  in  the  cases  hereinafter 
mentioned."  The  exceptions  thereafter  men- 
tioned relate  only  to  causes  of  action  which 
accrue  after  two  years  from  the  time  of  the 
giving  of  the  bond,  and  hence  are  not  appli- 
cable to  the  case  at  bar. 

It  Is  apparent  that  this  Is  a  special  stat- 
ute applying  to  a  particular  subject-matter. 
It  Is  further  apparent  that  the  general  pur- 
pose of  the  statute  Is  to  facilitate  the  settle- 
ment of  estates  of  deceased  persons,  and,  in 
aid  of  that  purpose,  to  limit  the  bringing  of 
actions  against  such  estates  to  the  period  of 
two  years  from  the  giving  of  the  bond,  pro- 
vided proper  notice  of  appointment  is  given, 
and  where  the  notice  has  not  been  given 
within  the  time  directed,  or  proof  of  the 
same  cannot  be  made,  the  order  of  the  court 
is  made  to  take  the  place,  in  legal  effect,  as 
regards  the  statute  of  limitations,  of  the  giv- 
ing Of  the  bond.  It  is  equally  apparent,  as 
has  been  often  held  (see  opinion  of  Granger, 
O.  J.,  Jones  v.  Jones,  41  Ohio  St.  417),  that 
this  statute  Is  "upon  a  footing  somewhat  dif- 
ferent from  the  ordinary  statute  of  limita- 
tions, behind  whose  bar  the  debtor  himself 
may  take  refuge,  and  that  its  provisions 


should  be  construed  In  furtherance  of  the 
main  purpose  and  intent  of  the  entire  stat- 
ute." The  circuit  court  held,  and  counsel  for 
defendant  in  error  now  insist,  that  proper 
notice  was  not  given  in  this  case,  because 
proof  of  the  notice  of  appointment  which  was 
published  .was  not  filed  in  the  probate  court 
within  the  time  contemplated  by  section  6089, 
to  wit,  within  one  year  after  the  giving  of 
the  bond,  and  this  is  the  principal  point  of 
contention  in  the  case.  Its  proper  solution 
depends,  as  we  think,  upon  an  ascertainment 
of  the  purpose  of  the  notice  and  the  purpose 
of  requiring  proof  of  it  to  be  filed  In  the  pro- 
bate court.  Manifestly,  the  object  intended 
to  be  attained- by  the  notice  is  that  creditors, 
and  all  interested,  may  be  apprised  of  the  ap- 
pointment, and  thus  put  upon  notice  of  the 
necessity  of  diligence  in  the  preservation  of 
their  rights  against  the  estate.  How  this 
matter  of  information  to  creditors  could  be 
materially  aided  by  the  presence  among  the 
files  in  the  probate  court,  or  on  the  record, 
of  an  affidavit  of  publication,  it  is  not  easy 
to  see,  for  an  examination  of  the  flies  and 
record  generally  In  the  matter  would  give  to 
the  inquirer  full  information  respecting  the 
appointment,  without  resorting  to  the  proof 
of  publication.  But,  besides  this,  creditors 
are  not  presumed  to  search  the  files  or  record 
of  the  probate  court  to  ascertain  the  appoint- 
ment of  executors  or  administrators.  Surely 
they  are  not  required  so  to  search,  and  are 
not  guilty  of  laches  if  they  fall  to  do  it  This 
being  so,  it  follows,  as  we  think,  that  the 
requirement  as  to  the  filing  and  recording  of 
the  proof  is  for  the  benefit  and  protection  of 
the  executor  or  administrator,  and  not  for 
the  benefit  or  enlightenment  of  creditors. 
Section  6126  strikes  the  keynote  when  it  in 
terms  treats  the  filing  of  the  proof  of  notice 
In  the  probate  court  as  a  method  of  perpet- 
uating evidence,  and  its  declaration  Is  of  spe- 
cial significance  as  throwing  light  upon  the 
general  purpose  of  that  provision  of  the  stat- 
ute. It  is  true  that  section  6089  provides 
that  the  proof,  being  made  in  the  probate 
court  within  one  year  after  giving  bond,  shall 
be  admitted  as  evidence;  but  it  is  nowhere 
provided  that  other  evidence  showing  the 
same  fact  should  not  be  given,  nor  that  the 
notice  shall  be  ineffectual  if  the  proof  be 
not  made  within  one  year.  In  other  words, 
the  proof  to  be  made  in  the  probate  court 
forms  no  part  of  the  notice  required  to  be 
given,  and,  if  not  part  of  the  notice,  then  it 
follows  that  the  due  publication  completes  the 
notice,  and  the  imperative  words  of  the  stat- 
ute control:  "No  executor  or  administrator, 
after  having  given  notice  of  his  appointment, 
shall  be  held  to  answer  to  the  suit  of  any 
creditor  unless  it  be  commenced  within  two 
years  from  the  time  of  giving  bond." 

The  precise  question  has  not  been,  so  far 
as  we  are  aware,  before  presented  to  this 
court;  but  our  statute  oh  the  subject  Is,  In 
large  measure,  a  reproduction  of  the  statute 
of  Massachusetts,  and  that  statute  has  been 
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construed  by  the  Supreme  Judicial  Court  of 
that  state  In  two  cases.  Neither  Is  precisely 
analogous  on  the  facts,  but  the  same  prin- 
ciple of  law  Is  Involved  In  each.  In  Green  v. 
Gill,  Ext.,  8  Mass.  Ill,  the  executor  offered 
parol  evidence  that  he  had  given  the  notice 
required  by  statute,  but  it  did  not  appear 
that  he  had  made  and  filed  an  affidavit  of 
such  notice  In  the  probate  office.  The  court 
held  that  the  provision  as  to  filing  proof  In 
the  probate  office  was  for  the  convenience  of 
the  executor  or  administrator,  and  that  oth- 
er evidence  of  the  fact  was  competent.  The 
bar  of  the  statute  was  maintained.  Again, 
in  Henry  v.  Estey,  Adm'r,  13  Gray  (Mass.) 
336,  a  similar  question  arose.  No  affidavit 
of  the  administrator  that  he  had  given  notice 
of  his  appointment,  as  required  by  statute, 
had  been  filed  and  recorded.  Proof  was  al- 
lowed to  be  given  of  the  fact  by  the  testi- 
mony of  other  witnesses.  This  was  held  not 
to  be  error;  the  court  remarking  that  the 
mode  of  perpetuating  the  evidence  of  such 
notice  by  the  filing  of  an  affidavit  Is  merely  a 
cumulative  provision  for  the  benefit  of  the 
administrator,  but  his  failure  to  do  so  does 
not  preclude  him  from  resorting  to  other  evi- 
dence to  establish  the  fact  of  notice.  These 
decisions,  while  not  necessarily  binding  upon 
the  courts  of  this  state,  are  strongly  per- 
suasive in  view  of  two  considerations.  They 
are  decisions  of  a  court  of  very  high  stand- 
ing and  authority,  and  have  material  applica- 
tion to  the  case  at  bar  because  of  the  rule 
that,  where  a  statute  adopted  from  a  sister 
state  has  received  a'  settled  construction  in 
that  state,  such  construction  will  In  general 
be  followed  by  the  courts  of  this  state.  Fa- 
vorite v.  Booher's  Adm'r,  17  Ohio  St.  548; 
Ives  v.  McNicoll,  59  Ohio  St.  402,  53  N.  E. 
60,  43  L.  R.  A.  772,  69  Am.  St  Rep.  780; 
Gale  v.  Prlddy,  66  Ohio  St  400,  64  N.  E.  437. 

It  is,  however,  Insisted  by  counsel  for  de- 
fendant In  error  that  the  statute  did  not  be- 
gin to  run  against  the  plaintiff  below  because 
of  the  fact  of  Infancy  as  set  up  in  her  reply. 
To  allow  this  claim  would,  we  think,  be  to 
place  an  exception  In  the  statute  which  the 
General  Assembly  did  not  see  fit  to  enact 
The  language  Is  "any  creditor."  Courts  are 
not  authorized  to  Ingraft  exceptions  to  im- 
perative requirements  of  a  statute,  even 
though  the  statute  itself  may  seem  harsh  or 
unjust  Favorite  v.  Booher's  Adm'r,  supra; 
Holies  v.  Riddle,  Adm'r,  74  Ohio  St.  173,  78 
N.  E.  219, 113  Am.  St  Rep.  946;  Amy  v.  Wa- 
tertown  (C.  C.)  22  Fed.  418. 

It  la  further  insisted  that  because  of  the 
fact  that  one  of  the  two  executors  was  ab- 
sent from  the  state  a  portion  of  the  time  just 
prior  to  the  commencement  of  the  action, 
time  should  have  been  deducted  from  the  two 
years,  and,  had  that  been  done,  the  action 
would  have  been  begun  In  time.  Whatever 
gravity  might  attach  to  this  question  under 
differing  circumstances  we»  need  not  discuss; 
but  in  the  case  at  bar,  the  plaintiff  having 
had  no  difficulty  in  finding  within  the  state, 


indeed,  as  a  near  neighbor,  one  of  the  execu- 
tors, nor  In  presenting  her  claim  to  him  and 
obtaining  adverse  action  thereon,  and  having 
thereupon  herself  acted  upon  the  rejection 
thus  obtained,  and  commenced  and  maintain- 
ed her  action  against  both,  we  are  of  opinion 
that  the  absence  from  the  state  a  portion  of 
the  time  of  one  Is  ari  immaterial  circum- 
stance in  the  case. 

Other  objections  to  the  judgment  of  the 
court  of  common  pleas  are  urged.  We  have 
considered  them,  but  find  no  prejudicial  er- 
ror in  the  record  of  proceedings  in  that  court 
In  this  connection  it  may  be  added  that  the 
cross-petition  in  error  of  the  defendant  in  er- 
ror in  this  case  was  needless.  Where  a  de- 
fendant In  error  desires  a  reversal  in  part  of 
the  Judgment  of  the  circuit  court — that  is,  a 
modification  of  it— a  cross-petition  In  error  is 
proper;  but  where  the  defendant  in  error 
simply  wishes  to  urge  grounds  for  the  re- 
versal of  the  trial  court  other  than  those  up- 
on which  the  judgment  of  reversal  by  the  cir- 
cuit court  was  placed,  a  cross-petition  In  er- 
ror is  wholly  unnecessary. 

Our  conclusion  is  that  the  failure  to  file  in 
the  probate  court  proof  of  the  notice  of  ap- 
pointment within  the  year  did  not  prevent 
the  commencement  of  the  running  of  the  stat- 
ute, and  that  in  holding  otherwise  the  circuit 
court  erred.  This  conclusion  is  not  required 
by  any  previous  decision  of  this  court,  but 
nevertheless,  Is  In  accord  with  the  general 
trend  of  decisions  In  cases  other  than  those 
already  cited,  viz.:  Gilbert's  Adm'r  v.  Adm'r 
of  Little,  2  Ohio  St  156 ;  Delaplane  v.  Smith, 
88  Ohio  St.  413;  Gray  v.  Case  School,  62 
Ohio  St.  1,  56  N.  E.  484.  See,  also,  Croswell's 
Executors  &  Administrators,  206;  Schouler 
on  Executors,  §  418. 

Judgment  of  the  circuit  court  reversed^  and 
Judgment  of  the  common  pleas  affirmed. 

Reversed. 

SHATJCK,  O.  J.,  and  PRICE,  CREW, 
SUMMERS,  and  DAVIS,  JJ.,  concur. 


(.71  Ohio  St.  238) 
STATE  v.  FENDRICK. 
(Supreme  Court  of  Ohio.    Dec.  3,  1907.). 
Jubt— Challenge  to  Abbat. 

A  police  court  of  a  city  exercising  its  juris- 
diction to  try  a  person  charged  with  a  misde- 
meanor committed  outside  of  the  city  limits, 
but  within  four  miles  thereof,  does  not  err  in 
overruling  a  challenge  to  the  array  of  jurors; 
the  challenge  being  upon  the  ground  that  they 
have  been  drawn  wholly  from  within  the  limits 
of  the  city. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Franklin  County. 

Clara  Fendrick  was  arraigned  before  the 
police  court  of  the  city  of  Columbus  on  charge 
of  a  misdemeanor  committed  in  Franklin 
county,  but  about  200  feet  south  of  the  south 
corporation  line  of  the  city  of  Columbus.  She 
entered  a  plea  of  not  guilty.  A  Jury  tibing 
drawn  for  the  trial  of  the  charge,  she  chal- 


Digitized  by  Google 


Ohio) 


ATLEY  v.  CLINTON  COUNTY  COM'RS. 


1079 


longed  the  array  upon  the  ground  that  she 
resided,  and  her  offense  was  alleged  to  have 
been  committed,  beyond  the  corporation  lim- 
its of  the  city,  while  the  jury  was  drawn 
wholly  from  within  the  limits  of  the  city. 
Her  challenge  was  overruled,  and  upon  a 
trial  she  was  found  guilty,  and  an  appropriate 
sentence  followed  the  verdict.  Upon  her  peti- 
tion in  error  the  court  of  common  pleas  af- 
firmed the  judgment,  and  the  circuit  court 
reversed  the  judgments  of  both  the  common 
pleas  and  the  police  courts,  and  the  state 
brings  error.  Judgment  of  circuit  court  re- 
versed and  that  of  common  pleas  affirmed. 

George  S.  Marshall,  City  Sol.,  and  Charles 
E.  Carter,  Asst.  City  Sol.,  for  tbe  State.  0. 
D.  Saviers,  for  defendant  In  error. 

SHAUCK,  C.  J.  There  appears  to  be  nei- 
ther doubt  nor  occasion  for  it  that  a  valid 
statute  confers  upon  the  police  court  juris- 
diction of  the  offenses  of  the  character  of  this 
If  committed  within  the  limits  of  the  city,  or 
within  four  miles  thereof.  Tbe  circuit  court 
reversed  the  judgment  because  it  was  of  the 
opinion  that  the  challenge  to  the  array  of 
jurors  should  have  been  sustained  upon  the 
ground  that  the  offense  was  charged  to  have 
been  committed  without  the  city,  while  tbe 
jurors  were  all  drawn  from  within  the  city. 
This  did  not  result  from  chance,  because  there 
Is  no  provision  for  drawing  Jurors  from  with- 
out the  city  limits  for  service  in  the  police 
court  of  the  city.  It  being  admitted  that  the 
police  court  bad  jurisdiction  of  the  offense, 
and  that  no  statute  or  ordinance  required 
the  drawing  of  jurors  from  territory  without 
the  city  limits,  the  judgment  of  tbe  circuit 
court  is  erroneous,  unless  some  constitutional 
right  of  the  accused  was  denied  her.  The 
opinion  of  the  circuit  court  is  before  us,  and 
it  appears  to  give  controlling  effect  to  Olive 
v.  State,  11  Neb.  1,  7  N.  W.  444,  and  Arm- 
strong et  al.  v.  State,  1  Cold.  (Tenn.)  338,  In 
which  it  was  held  that  the  trial  district  and 
the  jury  district  must  be  the  same.  In  fol- 
lowing those  cases  the  circuit  court  rejected 
the  views  expressed  In  State  ex  rel.  Brown  v. 
Stewart,  60  Wis.  687,  19  N.  W.  429,  50  Am. 
Rep.  388,  and  State  v.  Robinson,  14  Minn.  447 
(Gil.  333),  where  the  contrary  conclusion  was 
reached  upon  the  same  question.  The  con- 
clusion of  the  circuit  court  is  also  in  conflict 
with  federal  decisions  respecting  the  districts 
throughout  which  federal  courts  have  juris- 
diction and  the  districts  from  which  Juries 
must  be  drawn. 

Looking  to  the  reasons  involved,  unless  a 
constitutional  guaranty  has  been  disregard- 
ed, there  can  be  no  valid  objection  to  the 
view  of  the  subject  taken  upon  the  trial.  It 
is  manifest  that,  if  tbe  jury  had  been  drawn 
from  the  entire  district  embraced  in  the  Juris- 
diction of  the  police  court,  the  same  jury 
might  have  been  drawn  and  impaneled.  It 
is  equally  manifest  that,  from  whatever  dis- 
tricts the  jurors  wers  drawn,  their  qualifica- 


tions would  necessarily  be  the  same,  and  that 
the  chance  result  would  not  have  affected  the 
impartiality  of  the  trial.  But,  since  the  con- 
sideration of  equivalents  is  not  permissible 
where  constitutional  guarantees  are  Involved, 
and  since  such  guarantees  may  not  be  dis- 
regarded because  In  particular  cases  they  do 
not  appear  to  be  of  materiality  or  importance, 
we  have  to  Inquire  whether  there  is  a  guar- 
antee of  that  character  by  which  the  present 
question  is  affected.  The  only  provision  of 
the  Constitution  appearing  to  have  any  re- 
lation whatever  to  the  subject  is  that  of  the 
tenth  section  of  the  first  article,  that  the  par- 
ty accused  shall  have  "a  speedy  public  trial 
by  an  impartial  jury  of  the  county  or  district 
ha  which  the  offense  is  alleged  to  have  been 
committed."  The  primary  purpose  of  this 
provision  is  to  fix  the  place  of  trial.  All  that 
is  required  as  to  the  jury  is  that  It  shall  be 
impartial.  As  to  the  place  of  trial,  the  sub- 
stance of  the  right  conferred  Is  that  "it  shall 
be  in  the  county  or  so  near  thereto  that  the 
accused  may  have  the  benefit  of  his  own  rep- 
utation and  that  of  his  witnesses,  and  that 
he  may,  with  as  much  certainty  and  as  little 
expense  and  delay  as  are  practicable,  secure 
the  attendance  of  his  witnesses."'  State  ex 
rel.  v.  McCarty,  Judge,  52  Ohio  St.  363,  33 
N.  E.  1041.  The  impartiality  of  the  Jury  is 
required  by  the  statute  under  which  this 
panel  was  drawn.  Neither  a  comprehensive 
view  of  the  purpose  of  the  guarantee  nor  a 
narrow  view  of  the  terms  used  will  Justify 
the  conclusion  that  an  accused  person  may 
not  be  tried  by  an  impartial  jury  of  the  coun- 
ty in  which  the  offense  is  alleged  to  have 
been  committed.  The  judgment  of  the  cir- 
cuit court  is  reversed,  and  that  of  the  com- 
mon pleas  affirmed. 
Reversed. 

PRICE,  SUMMERS,  SPEAR,  and  DAVIS, 
J  J.,  concur. 

(77  Ohio  St.  286) 

ATLEY  v.  CLINTON  COUNTY  COM'RS  et  al. 
(Supreme  Court  of  Ohio.    Dec.  3,  1907.) 

1.  Drains— County  Ditches— Supervision  of 
Work  and  Payment  for  Construction- 
Commissioners  to  Fix  Compensation  for 
Damages  —  Determination  of  necessity 
for  ditch— Appeal. 

In  proceedings  to  establish  a  county  ditch 
by  virtue  of  section  4447,  Rev.  St  1906,  and 
subsequent  cognate  sections,  the  final  order  or 
judgment  of  the  county  commissioners  contem- 
plated by  the  last  clause  of  section  4461,  from 
which  an  appeal  may  be  taken  by  an  aggrieved 
party,  is  the  order  or  judgment  finally  determin- 
ing that  the  proposed  ditch  is  necessary  and  will 
be  conducive  to  the  public  health,  convenience, 
or  welfare,  and  that  it  is  the  best  route,  and  also 
determining  all  claims  for  compensation  and 
damages,  if  any  are  made. 

2.  Same— Appeai/— Dismissal. 

An  appeal  taken  from  the  finding  of  the 
county  commissioners  that  the  ditch  is  neces- 
sary, in  advance  of  the  time  set  for  the  hearing 
of  such  claims  for  compensation  and  damages, 
and  before  they  are  heard  and  determined,  is 
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premature,  and  may  be  dismissed  by  the  probate 
court  for  that  reason. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court,  Clinton  County. 

Appeal  of  Evallne  Atley  from  the  finding  of 
the  commissioners  of  Clinton  county  and  oth- 
ers, In  proceedings  for  the  construction  of  a 
drain.  From  a  judgment  of  the  circuit  court, 
reversing  a  judgment  of  the  common  pleas, 
reversing  a  judgment  of  the  probate  court, 
Atley  brings  error.  Affirmed. 

Hayes  &  Swaim  and  J.  M.  Morton,  for 
plaintiff  In  error.  J.  T.  Doan,  Pros.  Atty., 
and  Smith  &  Clevenger,  for  defendants  in 
error. 

PRICE,  J.  On  or  about  the  21st  day  of 
January,  1905,  William  Haley  et  al.  filed  with 
the  auditor  of  Clinton  county  their  petition 
for  the  location  and  construction  of  a  ditch 
along  a  route  and  through  the  lands  therein 
described.  Bond  was  filed,  and  notice  given 
to  parties  Interested,  as  prescribed  by  statute. 
This  petition  was  delivered  to  the  commis- 
sioners of  that  county  by  the  auditor,  who 
had  fixed  the  21st  day  of  February,  1905,  as 
the  day  of  hearings,  and  on  that  day,  the 
record  says,  the  commissioners  met  "at  the 
place  of  the  beginning  of  the  ditch,  and  ad- 
journed from  time  to  time,  and  heard  all 
proof  offered  by  any  of  the  parties  affected  by 
said  improvement,  *  *  *  and  we  went 
over  and  along  the  line  of  said  improvement, 
and  by  actual  view  of  the  said  ditch  and  the 
premises  along  and  adjacent  thereto  and  to 
be  drained  or  benefited  thereby,  determined 
the  necessity  thereof.  And  we  do  hereby  find 
that  said  improvement  is  necessary,  and  will 
be  conducive  to  the  public  health,  conven- 
ience, and  welfare,  and  a  benefit  to  the  lots 
and  lands  along  the  line  thereof  by  furnish- 
ing drainage  thereto.  And  we  further  find 
that  the  route  described  Is  the  best."  A  part 
of  the  ditch  was  ordered  to  be  tiled. 

A  recital  of  the  foregoing  proceedings  ap- 
pears on  the  journal  of  the  commissioners, 
under  date  of  June  27,  1905.  The  auditor 
was  ordered  to  place  the  proceedings  on  the 
journal,  and  the  county  surveyor  was  ordered 
to  go  upon  the  line,  to  make  survey,  level, 
etc.,  as  required  by  the  statute,  to  make  and 
return  a  schedule  of  all  lots  and  lands,  corpo- 
rate roads  or  railroads  that  would  be  bene- 
fited, and  an  apportionment  of  the  estimated 
cost  of  locating  and  constructing  said  Im- 
provement, according  to  the  benefits  which 
would  result  to  each,  and  to  file  his  report  on 
or  before  the  time  fixed  for  the  hearing  of 
the  same.  It  was  then  ordered  that  the  10th 
day  of  August,  1905,  at  10  o'clock,  a.  m.,  at 
the  auditor's  office,  be  fixed  "for  the  hearing 
of  applications  for  any  appropriations  of  land 
taken  for  said  improvement  and  damages 
said  parties  affected  by  said  improvement,  or 
any  of  them,  may  sustain  thereby,  and  for 
the  approval  of  the  report  of  the  surveyor." 

On  the  same  day  that  these  proceedings 
were  spread  upon  the  journal  of  the  commis- 


sioners, to  wit,  June  27,  1905,  the  plaintiff  in 
error  gave  the  following  notice  of  appeal: 
"Now  comes  Evallne  Atley,  and  gives  notice 
of  her  Intention  to  appeal  from  the  decision 
and  finding  of  the  commissioners  herein  that 
said  ditch  is  necessary  and  will  be  conducive 
to  the  public  health,  convenience,  and  wel- 
fare, and  that  said  route  is  practicable,  and 
also  from  the  order  of  the  commissioners  to 
tile  the  same,  and  to  each  and  every  part  of 
said  order.  June  27,  1905.  Evallne  Atley." 
This  notice  of  appeal  was  filed  with  the  au- 
ditor on  the  same  day,  and  the  appeal  bond 
was  fixed  at  $700,  whicV  bond  was  given,  and 
the  appeal  filed  in  the  probate  court  of  Clin- 
ton county  on  the  15th  day  of  July,  1905,  ac- 
companied with  a  transcript  of  the  proceed- 
ings of  the  commissioners  and  the  original 
papers,  and  that  court  fixed  July  19,  1905,  at 
9  o'clock  a.  m.,  as  the  day  and  hour  for  the 
hearing  of  all  preliminary  motions  and  the 
examination  of  all  the  papers  so  filed. 

On  that  day,  the  record  recites,  "the  parties 
appeared,  and  the  court  having  examined  the 
papers,  do  find  that  said  appeal  is  perfected 
in  due  form.  And  thereupon  the  court  fixes 
the  27th  day  of  July,  1905,  at  8  o'clock  a.  m., 
as  the  time  for  trial  of  said  case  to  a  jury. 
And  it  Is  ordered  that  a  notice  Issue  to  the 
clerk  of  the  court  of  common  pleas,  and  the 
sheriff  of  the  county,  to  draw  16  names  from 
the  Jury  box  to  serve  aB  a  jury  herein,  as  pro- 
vided by  law  *  *  *  until  which  time  this 
cause  stands  adjourned."  A  venire  for  the 
Jury  was  issued,  returnable  July  27,  1905,  at 
8  o'clock  a.  m.  The  jury  responded  accord- 
ingly, and  before  the  beginning  of  the  trial, 
and  on  the  same  day,  the  commissioners  of 
the  county  and  the  petitioners  for  the  ditch 
moved  the  court  to  dismiss  said  appeal  on 
the  ground  that  "the  same  was  prematurely 
taken  pending  and  before  the  final  hearing  of 
said  matter  by  the  county  commissioners." 
On  consideration  of  said  motion  the  probate 
court  found  that  the  appeal  had  been  prema- 
turely taken,  and  had  not  been  perfected  ac- 
cording to  law,  and  dismissed  the  same  at  the 
costs  of  the  appellant  Thereupon  the  Jury 
was  discharged.  The  plaintiff  In  error  ex- 
cepted to  the  order  of  dismissal  and  judg- 
ment for  costs,  and  prosecuted  error  In  the 
court  of  common  pleas,  which  court  reversed 
the  order  and  judgment  of  the  probate  court 
for  error  in  sustaining  the  motion  to  dismiss 
the  said  appeal.  The  commissioners  and  peti- 
tioners for  the  ditch  prosecuted  error  in  the 
circuit  court  to  reverse  said  judgment  of  the 
court  of  common  pleas,  and  on  hearing  the 
circuit  court  reversed  the  judgment  of  the 
court  of  common  pleas  for  error  "in  revers- 
ing the  judgment  of  the  probate  court,  and  in 
holding  said  appeal  was  properly  and  legally 
taken."  The  case  is  here  on  error  for  us  to 
determine  which  of  the  lower  courts  commit- 
ted error. 

Mrs.  Atley,  plaintiff  in  error,  owns  certain 
lands  on  the  line  of  ditch  in  question,  and 
through  which  it  would  be  constructed,  and 
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therefore  belonged  to  that  class  of  landown- 
ers who  might  file  claims  for  compensation 
jmd  damages;  and  when  the  commissioners, 
on  the  27th  of  June,  1905,  found  in  favor  of 
the  Improvement — that  It  was  necessary  and 
-would  be  conducive  to  the  public  health,  con- 
"venience,  and  welfare — they  fixed  the  10th 
•day  of  August,  1905,  for  the  hearing  of  appli- 
cations for  compensation  and  damages.  The 
plaintiff  in  error  did  not  await  the  arrival 
of  that  day,  but  immediately  took  an  appeal, 
and  it  ran  Its  course  and  was  dismissed  by 
the  probate  court  on  the  27th  day  of  July. 
The  commissioners  followed  the  law— section 
4452,  Rev.  St.  1906— by  meeting  at  the  be- 
ginning of  the  ditch  on  the  day  appointed  for 
the  purpose,  and  there  all  interested  parties 
were  privileged  to  be  heard,  and,  after  hear- 
ing the  parties,  and  any  other  competent 
testimony,  they  viewed  the  route  of  the 
proposed  ditch,  and  found  in  favor  of  the  im- 
provement, as  before  stated.  We  presume 
the  county  surveyor  performed  his  duty  un- 
der the  order  of  the  commissioners  and  as 
defined  by  sections  4454  and  4455,  Revised 
Statutes.  But  Mrs.  Atley  did  not  wait  for 
the  result  of  the  surveyor's  work. 

Section  44G0  provides  that  at  any  time  on 
or  before  the  day  set  for  hearing  as  provided 
In  section  4452,  Rev.  St  190G— August  10th, 
in  this  case — "any  person  or  corporation 
whose  lands  are  taken  or  affected  in  any 
way  by  6uch  improvement  may  make  applica- 
tion to  said  commissioners  in  writing  for 
-compensation  or  damages,  and  they,  or  any 
of  them,  may  make  an  application  In  writing 
for  a  change  or  alteration  of  the  line  of  the 
ditch  through  their  premises,  and  a  failure  to 
make  such  application  shall  be  deemed  and 
held  to  be  a  waiver  of  all  rights  thereto." 

Section  4461  provides  the  procedure  in  fix- 
ing the  compensation  and  damages,  and  the 
making  of  a  change  or  alteration  in  the  line, 
if  such  change  should  be  made ;  also  the  man- 
ner of  apportioning  the  expense  of  such 
change  or  alteration.  The  last  clause  of  the 
section  reads:  "Provided,  however,  that  If 
any  person  or  corporation  aggrieved  by  any 
final  order  or  Judgment  of  the  commission- 
ers, shall  at  the  final  hearing  before  them, 
or  within  such  time  as  may  be  provided  by 
tew,  file  a  written  notice  of  an  Intention  to 
appeal  therefrom,  no  further  proceedings 
shall  be  had  and  no  payments  shall  be  made 
as  herein  provided,  until  said  proceedings  on 
appeal  shall  be  finally  disposed  of  and  de- 
termined." 

The  payments  referred  to  In  the  foregoing 
language  are  the  payments  of  expenses  of 
location,  change,  or  alteration,  If  any,  and 
the  compensation  and  damages  allowed  to 
the  landowners  who  may  have  applied  for  the 
same.  When  the  notice  of  Intention  to  appeal 
Is  legally  given,  all  further  proceedings  on 
the  ditch  are  suspended,  and  no  payments  of 
expenses  or  compensation  for  damages  shall 
be  made  until  matters  appealed  are  finally 
disposed  of.   It  Is  clearly  Indicated  by  this 


provision  that  a  final  order  has  not  been 
reached  until  all  applications  for  compensa- 
tion and  damages  have  been  decided,  as  wei; 
as  all  applications  for  a  change  or  alteration 
of  the  route  of  the  ditch  have  been  determin- 
ed. If  otherwise,  why  provide  that  no  pay- 
ments of  expenses,  compensation,  or  damages 
shall  be  paid  until  the  appeal  shall  be  finally 
disposed  of?  If  the  claims  for  compensation 
and  damages  are  fixed  and  allowed,  and  there 
are  no  changes  or  alterations  requested  or 
made  in  the  line,  the  questions  as  to  location 
of  the  improvement,  compensation,  and  dam- 
ages are  final  as  to  the  county  commissioners. 
In  this  case,  the  10th  day  of  August,  1905, 
was  set  to  hear  the  claims  for  compensation 
and  damages,  and  by  virtue  of  sections  4460 
and  4461  written  applications  for  a  change  or 
alteration  of  the  line  of  the  ditch  were  to 
be  heard  on  the  same  day.  Hence,  until  that 
day's  proceedings  were  over,  it  could  not  be 
said  that  the  ditch  petitioned  for  had  been 
certainly  located  oh  the  line  described  in  the 
petition,  Inasmuch  as  the  several  landowners 
had  the  right  to  ask  changes  and  alterations 
of  the  route  through  their  respective  prem- 
ises. Moreover,  the  amount  allowed  as  com- 
pensation and  damages,  and  the  changes  and 
alterations,  if  any,  would  largely  affect  the 
desire  to  appeal,  and  enable  the  dissatisfied 
party  to  determine  from  what  order  or  part 
of  the  proceedings  he  desired  to  appeal. 
None  of  these  matters  had  been  passed  on 
when  the  plaintiff  In  error  took  her  appeal, 
for  the  day  set  for  that  hearing  had  not  ar- 
rived. When  her  appeal  was  taken  and  filed, 
the  ditch  proceeding  was  yet  In  Its  Initial 
stage.  The  line  or  route,  on  written  applica- 
tion by  one  or  more  landowners,  was  subject 
to  subsequent  material  changes,  which  could 
have  been  heard  only  on  the  10th  of  August, 
or  an  adjourned  day,  when  all  claims  for 
changes  or  alterations,  compensation,  and 
damages  would  be  finally  settled.  Until  then, 
we  think  there  was  no  final  order  from  which 
appeal  would  lie.  We  do  not  mean  by  this 
statement  that  any  appeal  is  allowed  from 
the  apportionment  of  the  expenses  and  costs 
of  construction. 

There  is  another  event  provided  for  in  sec- 
tion 4462:  "A  person  or  corporation,  party  to 
the  proceeding,  may  file  exceptions  to  the 
finding  of  the  commissioners  that  the  improve- 
ment is  necessary  or  will  be  conducive  to  the 
public  health,  convenience  or  welfare,  and 
that  the  line  described  Is  the  best  route,  or  to 
the  apportionment,  or  to  any  claim  for  com- 
pensation or  damages,  at  any  time  before  the 
time  set  for  the  final  hearing  of  the  report 
and  apportionment.  The  commissioners  may 
hear  testimony  and  examine  witnesses  upon 
all  questions  made  by  the  exceptions,  and  for 
that  purpose  may  compel  the  attendance  of 
the  witnesses  by  subpoena,"  etc.  These  ex- 
ceptions are  in  the  nature  of  a  second  chal- 
lenge of  the  orders  theretofore  made  as  to  lo- 
cation of  the  ditch,  and  again  raises  the  ques- 
tion whether  it  will  be  conducive  to  the  pub- 
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lie  health,  convenience,  or  welfare,  and  wheth- 
er the  line  described  Ib  the  best  route.  The 
exceptions  may  be  taken  to  the  apportion- 
ment, or  to  any  claim  for  compensation  or 
damages.  These  exceptions,  raising  one  or 
more  of  the  above  questions,  may  be  filed  "at 
any  time  before  the  time  set  for  the  final 
hearing  of  the  report  and  apportionment" 
The  final  order  we  have  been  considering  un- 
der the  last  clause  of  section  4461  may  be 
held  in  abeyance  by  the  filing  of  the  excep- 
tions referred  to  until  they  are  determined. 
If  the  commissioners  sustain  the  exceptions  to 
the  finding  of  the  commissioners  that  the  im- 
provement is  necessary,  or  will  be  conducive 
to  the  public  health,  convenience,  or  welfare, 
and  that  the  line  described  is  the  best  route, 
then  the  Improvement  fails  on  that  petition, 
and  no  appeal  for  any  reason  is  necessary. 
Or  the  commissioners  may  overrule  the  ex- 
ceptions as  to  the  above  points,  and  sustain 
them  as  to  claims  for  compensation  or  dam- 
ages. Or  these  exceptions  may  be  also  over- 
ruled, and,  in  such  event  or  events,  the  par- 
ties will  know  from  what  decision  they  may 
desire  to  appeal.  If  no  such  exceptions  are 
filed  as  to  the  necessity  of  the  ditch,  and  that 
it  will  be  conducive  to  the  public  health,  con- 
venience, and  welfare,  the  final  order  as  above 
considered  under  the  last  clause  of  section 
4461  is  the  final  order  from  which  appeals 
will  lie.  On  the  other  hand,  if  the  effect  of 
such  final  order  is  suspended  by  the  timely 
filing  of  exceptions  to  points  decided  therein, 
the  decision  of  such  exceptions  becomes  the 
final  order  as  to  the  ground  of  such  excep- 
tion from  which  appeal  may  be  taken  within 
the  statutory  period,  if  the  subject  of  appeal 
Is  within  section  4463.  We  so  construe  these 
sections,  believing  it  the  duty  of  dissatisfied 
parties  to  exhaust  their  efforts  to  have  redress 
before  the  commissioners  by  use  of  exceptions 
so  provided  for,  before  resorting  by  appeal  to 
another  tribunal. 

Section  4463,  Rev.  St  1906,  provides:  "Any 
person  or  corporation  aggrieved  thereby  [the 
decisions  of  the  commissioners]  may  appeal 
from  any  final  order  or  judgment  of  the 
commissioners  made  in  the  proceeding  and  en- 
tered upon  their  journal,  determining  either 
of  the  following  matters,  viz.:  (1)  Whether 
said  ditch .  will  be  conducive  to  the  public 
health,  convenience  or  welfare.  (2)  Whether 
the  route  thereof  Is  practicable.  (3)  The  com- 
pensation for  land  appropriated.  (4)  The 
damage  claimed  to  property  affected  by  the 
Improvement"  The  section  proceeds:  "And 
the  appellant  shall  file  with  the  commission- 
ers, at  the  final  bearing  before  them,  a  notice 
In  writing  of  an  intention  so  to  do,  and  spec- 
ifying therein  the  matter  appealed  from. 
*  *  *  "  Here  again  we  have  the  final  hear- 
ing referred  to,  and  the  notice  of  intention  to 
appeal  must  specify  the  matter  appealed  from. 
If  the  appeal  may  be  taken  from  the  original 
order  locating  the  Improvement,  in  advance 
of  the  determination  of  any  changes  or  altera- 
tions, and  also  in  advance  of  the  fixing  of  the 
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amounts  of  compensation  and  damages,  why 
was  it  necessary  to  provide  that  the  notice 
for  the  appeal  shall  specify  therein  "the  mat- 
ter appealed  from"?  In  such  a  condition 
there  would  be  but  one  matter  passed  on, 
and  there  would  be  nothing  to  specify.  • 

In  this  case  the  appeal  was  taken  on  the 
day  the  proceedings  locating  the  ditch  were 
entered  in  the  journal,  which  was  June  27, 
1905.  We  think  It  was  premature.  It  would 
be  very  confusing  and  mischievous  in  results 
if  an  appeal  can  be  thus  taken  from  the 
initial  proceedings,  and  when  compensation 
and  damages  are  subsequently  allowed  or 
refused,  another  appeal  may  be  taken,  so  that 
the  probate  court  would  have  separate  ap- 
peals, to  be  heard,  maybe,  at  different  times 
by  different  juries.  Such  a  straggling  prac- 
tice is  not  within  the  policy  of  our  ditching 
statutes,  however  obscure  certain  of  their  pro- 
visions may  be. 

But  it  is  argued  that  the  motion  to  dismiss 
the  appeal  came  too  late,  the  day  set  for 
bearing  the  preliminary  questions  having 
passed  without  any  attack  upon  it  The  rec- 
ord from  the  probate  court  is  silent  as  to 
what,  If  anything,  was  said  on  that  occasion. 
It  is  recited  in  the  entry  that  "the  court,  hav- 
ing examined  the  papers,  do  find  that  said 
appeal  is  perfected  in  due  form."  This  is  all ; 
and  then  the  court  fixed  the  27th  day  of  July 
for  a  trial  by  jury. 

It  seems  that  the  question  of  jurisdiction 
by  appeal  was  not  raised,  and  the  court 
might  find  that  the  appeal  had  been  perfected 
"in  due  form,"  without  passing  on  the  ques- 
tion raised  subsequently  by  the  motion  to  dis- 
miss. It  is  unfortunate  that  the  motion  was 
not  filed  before  the  costs  incident  to  pro- 
curing a  jury  had  accrued;  but  we  think 
the  right  to  file  the  motion  was  not  waived 
or  lost. 

Judgment  affirmed. 

SHAUCK,  C.  J.,  and  CREW,  SUMMERS, 
SPEAR,  and  DAVIS,  JJ.,  concur. 


(77  Ohio  St.  30l> 
STATE  v.  RODERICK. 
(Supreme  Court  of  Ohio.    Dec.  17,  1907.) 

1.  Homicide — Self -Defense — Charactkb  or 
Accused. 

When  the  person  accused  in  an  indictment 
for  murder  is  defending  on  the  ground  of  self- 
defense,  he  may  prove  that  the  deceased  was  a 
person  of  violent  and  dangerous  character,  and 
that  such  character  of  the  deceased  was  known 
to  him  at  the  time  of  the  affray. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  26,  Homicide,  §§  391,  392.] 

2.  Sake. 

In  general,  the  mode  of  proving  the  violent 
and  dangerous  character  of  the  deceased  is  by 
showing  that  such  was  the  general  reputation  of 
the  deceased  in  that  community  and  at  that  time 
and  that  such  reputation  was  known  to  the  de- 
fendant ;  but  the  defendant  cannot  be  permitted 
to  prove,  for  the  purpose  of  showing:  reason- 
able ground  for  apprehension  of  bodily  injury 
or  loss  of  his  life,  particular  instances  of  vio- 
lence or  viciousneas  on  part  of  the  deceased. 
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which  did  not  concert  the  defendant  and  at 
which  the  latter  was  not  present  and  of  which 
he  has  no  personal  knowledge. 

iEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  26,  Homicide,  §  395.J 

(Syllabus  by  the  Court.) 

Exceptions  from  Court  of  Common  Pleas, 
Franklin  County. 

One  Roderick  was  Indicted  for  murder. 
To  the  admission  of  certain  evidence,  the 
state  excepts.    Exceptions  sustained. 

Webber,  McCoy,  King  &  Game,  for  the 
State.  J.  S.  Walker  and  Franklin  Rubrecht, 
for  defendant 

DAVIS,  J.  The  defendant  was  indicted 
for  murder  In  the  second  degree.  Under  his 
plea  of  not  guilty,  the  defendant  admitted 
that  he  fired  the  fatal  shot  but  claimed  that 
the  shooting  was  In  self-defense.  The  de- 
fendant himself  testified  that  the  deceased 
was  the  aggressor,  that  he  was  a  man  of 
violent  and  dangerous  character,  and  that 
It  was  known  to  him  that  such  was  the  char- 
acter of  the  deceased,  the  defendant,  at  the 
time  of  the  alleged  murder.  He  also  testi- 
fied that  he  was  a  witness  to  two  manifes- 
tations of  the  deceased's  quarrelsome  and 
dangerous  disposition.  Thereafter  certain 
witnesses  for  the  defendant  testified  that 
they  had  the  means  of  knowing  the  "gen- 
eral character"  of  the  deceased  as  a  violent 
and  vicious  man,  and  that  his  character  in 
that  respect  was  bad;  and  these  witnesses, 
as  well  as  others,  who  did  not  qualify  as  to 
'  their  knowledge  of  the  general  reputation  of 
the  deceased  In  that  respect  were  permit- 
ted, notwithstanding  objections  on  behalf 
of  the  state,  to  testify  to  particular  cases  of 
quarrelsome  and  violent  conduct  on  the  part 
of  the  deceased,  at  none  of  which  was  the 
defendant  present  or  In  any  way  concerned 
therewith. 

It  is  conceded  that  in  cases  of  self-defense 
it  is  competent  for  the  defendant  to  prove 
the  violent  and  dangerous  character  of  the 
deceased  at  the  time  of  the  commission  of 
the  crime,  if  such  character  was  then  known 
to  him.  Marts  v.  State,  26  Ohio  St  162. 
It  is  also  conceded  that  one  of  the  appro- 
priate methods  of  proving  the  character  of 
the  deceased  in  respect  to  those  traits  Is 
by  proving  that  such  was  his  "general  char- 
acter" at  that  time  and  In  that  community, 
using  the  term  "general  character"  in  the 
sense  of  general  reputation.  Bucklin  v.  State, 
20  Ohio,  18,  22-24.  The  plain  ground  of 
these  rules  of  evidence  is,  first,  that  proof 
of  the  vicious  character  of  the  deceased, 
known  to  the  prisoner,  places  the  Jury  In  a 
position  to  Judge  whether  the  prisoner  en- 
tertained an  honest  and  reasonable  belief  In 
the  imminence  of  bodily  harm  to  himself; 
and,  second,  that  general  reputation,  as  dis- 
tinguished from  mere  isolated  rumors,  Is  the 
final  judgment  of  the  public  respecting  the 
character  of  an  individual,  as  his  traits  and 
disposition  have  been  repeatedly  manifested 


through  a  more  or  less  extended  period  of 
time.  This  view  of  the  law  is  not  in  entire 
harmony  with  the  following  remarks  which 
appear  in  the  opinion  in  the  Marts  Case,  su- 
pra: "We  suppose  that  evidence  of  the  repu- 
tation of  the  deceased  as  being  a  vicious, 
violent,  or  dangerous  person  could  only  be 
given  after  the  introduction  of  testimony 
tending  to  show  that  such  was  in  fact  his 
character,  and  then  only  for  the  purpose  of 
proving  that  the  prisoner  had  notice  of  that 
character.  In  other  words,  the  dangerous 
character  of  the  deceased  cannot  be  proved 
by  proof  of  his  reputation,  but  notice  of  that 
character  to  the  prisoner  may  be  shown  by 
proof  of  such  reputation,  in  connection  with 
proof  that  the  prisoner  had  the  means  of 
knowing  that  reputation."  It  will  be  observ- 
ed that  the  question  in  the  Marts  Case  was 
whether  or  not  the  accused  might  be  permit- 
ted to  introduce  evidence  of  the  violent,  vi- 
cious, and  dangerous  character  of  the  de- 
ceased, and  that  the  mode  of  the  proof  of 
character  was  not  in  question  in  that  case, 
and  we  may  add  that  the  statement  of  the 
Judge  delivering  the  opinion  of  the  court  is 
clearly  opposed  to  the  weight  of  modern  au- 
thority, and,  it  seems  to  us,  to  reason  also. 
See  Upthegrove  v.  State,  37  Ohio  St  662; 
1  Wigmore  on  Ev.  §8  52,  63;  2  Id.  §§  1606, 
1609,  1610;  State  v.  Turpin,  77  N.  C.  473, 
24  Am.  Rep.  455;  State  v.  Mclver,  125  N. 
C.  645,  34  S.  E.  430;  People  v.  Druse,  103 
N.  Y.  655,  8  N.  E.  733,  and  cases  there  cited. 

But  the  contention  in  behalf  of  the  state 
is  that  general  reputation  as  to  the  traits  of 
character  involved  having  been  admitted,  to- 
gether with  facts  within  the  defendant's  per- 
sonal knowledge,  the  inquiry  must  stop  there; 
and  that  it  cannot  be  extended  to  narration 
of  particular  acts  of  the  deceased,  which 
were  not  of  the  res  gestae,  which  did  not  con- 
cern the  prisoner  and  at  which  he  was  not 
present  and  of  which  he  could  have  no  per- 
sonal knowledge.  This  is  exactly  as  we  un- 
derstand the  law  to  be  (see  numerous  cases 
cited  in  5  Am.  &  Eng.  Ency.  Law,  875,  n. 
3);  but  the  trial  court  saw  the  problem  in 
another  light  and  admitted  the  testimony. 
The  theory  upon  which  the  court  admitted 
testimony  as  to  such  particular  acts  does  not 
very  clearly  appear;  but  it  seems  to  have 
been  based  on  the  dictum  In  the  Marts  Case, 
to  which  we  have  alluded.  Accordingly  the 
defendant  was  permitted  to  prove  the  con- 
duct of  the  deceased  on  other  occasions,  as 
indicating  his  actual  character;  and  the  de- 
fendant was  allowed  to  show  that  he  had 
heard  of  those  Instances  previous  to  his  own 
affray  with  the  deceased,  in  order  to  show 
the  state  of  mind  under  which  the  defend- 
ant acted.  Plausible  as  this  reasoning  may 
seem,  it  has,  so  far  as  we  know,  failed  to 
obtain  a  substantial  footing  in  any  jurisdic- 
tion where  justice  is  administered  according 
to  the  principles  of  the  common  law;  be- 
cause, first,  reputation  to  be  available  as 
evidence  must  be  common  or  general  repu- 
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tation,  the  crystallized  estimate  which  people 
in  general  have  formed  of  the  Individual  in 
the  community  where  he  has  lived,  and  rep- 
utation does  not  consist  of  mere  reports  or 
rumors  which  may  be  true  or  false;  because, 
second,  to  prove  that  a  man  was  the  aggres- 
sor in  one  case  does  not  necessarily  prove 
that  he  was  the  aggressor  in  the  case  on 
trial;  because,  third,  the  .policy  of  the  com- 
mon law  is  to  keep  close  to  the  issue  in  the 
ease  on  trial  and  not  to  allow  the  jury  to  be 
distracted  in  the  determination  of  side  is- 
sues, as  numerous  as  the  particular  instances 
of  conduct  which  may  be  offered  in  evidence ; 
and  because,  fourth,  while  it  may  be  pre- 
sumed that  the  general  reputation  of  an  In- 
dividual in  the  community  where  he  has  liv- 
ed is  always  susceptible  of  proof  or  defense, 
nobody  can  be  ready  at  a  moment's  notice 
to  defend  against  accusations  relating  to  all 
the  transactions  of  his  life.  On  this  sub- 
ject the  judgments  of  this  court  have  always 
been  consistent  in  adhering  to  the  rule  that 
"character  can  be  impeached  only  by  evidence 
of  general  reputation  and  not  by  evidence 
of  particular  acts  of  misconduct  It  should 
be  what  people  in  general  say  and  not  what 
others  say."  Snyder  v.  Commonwealth,  85 
Pa.  519.  An  apparent  conflict  exists  between 
Dewit  v.  Greenfield,  5  Ohio,  225,  and  Duval 
v.  Davey,  32  Ohio  St.  604.  In  the  latter  case 
the  rule  stated  in  the  former  was  regarded 
as  too  narrow,  viz.:  "In  all  the  foregoing 
cases  the  inquiry  must  be  confined  to  the 
general  good  or  bad  character  of  the  party"; 
but,  when  the  expression  "general  character" 
is  construed  in  the  light  of  what  was  said  by 
the  court  in  Bucklin  v.  State,  ut  supra,  there 
is  really  no  difference  in  the  two  cases. 
Exceptions  sustained. 

SHAUCK,  a  J.,  and  PRICE,  CREW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 


(196  Mass.  584) 

QUIMBY  v.  JAY. 

(Supreme  .Judicial  Court  of  Massachusetts. 
Worcester.  Dec.  30,  1907.) 

1.  Tbial— Instbuctions  —  Refusal  —  Effect 
of  Exception. 

An  exception  to  a  refusal  of  rulings  is  not 
an  exception  to  instructions  given  on  matters 
to  which  the  rulings  relate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  46,  Trial,  §  695.] 

2.  Same— Requests  fob  Rulings— Time  fob 
Making. 

In  an  action  for  a  real  estate  broker's  com- 
mission, under  superior  court  rule  48,  the  court 
properly  refused  rulings  that  the  defenses  of 
double  employment  and  of  fraud  were  not  open 
under  the  pleadings ;  the  requests  being  first 
made  during  defendant's  closing  argument. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  46,  Trial,  §  643.] 

3.  Pleading  —  Amendment  —  Authobitt  to 
Allow. 

Under  the  express  terms  of  Rev.  Laws,  c. 
173,  8  48r  the  superior  court  may  allow  plead- 


ings to  be  amended  at  any  time  before  final 

judgment. 

SEd.  Note.— For  cases  in  point,  see  Cent  Dig. 
.  39,  Pleading,  §§  653-675.] 

4.  Appeal  —  Habmless  Ebbob  — Pleading  — 

Amendment. 

Where  a  case  was  tried  upon  the  merits 
without  regard  to  the  insufficiency  of  the  an- 
swer, plaintiff  may  not  complain  on  appeal  be- 
cause defendant  was  allowed  to  amend  after  the 
trial,  and  before  the  allowance  of  plaintiff's  ex- 
ceptions to  the  refusal  of  rulings  as  to  the  suf- 
ficiency of  the  answer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  3,  Appeal  and  Error,  §f  4106-4109.] 

Exceptions  from  Superior  Court,  Worcester 
County ;  Edward  P.  Pierce,  Judge. 

Action  by  Walter  H.  Quimby  against  Her- 
bert Jay.  From  a  verdict  for  defendant, 
plaintiff  brings  exceptions.  Exceptions  over- 
ruled. 

Burton  W.  Potter  and  Paul  Potter,  for 
plaintiff.  Webster  Thayer,  Hoills  W.  Cobb, 
and  Fred  A.  Walker,  for  defendant 

MORTON,  J.  The  objection  that  the  de- 
fenses of  double  employment  and  of  fraud 
were  not  open  under  the  pleadings  was  taken 
by  the  plaintiff  for  the  first  time  during  the 
closing  argument  for  the  defendant  Re- 
quests for  rulings  to  that  effect  were  then, 
drawn  up  by  the  plaintiff  and  presented  to  the 
presiding  judge  who  declined  to  receive  them 
on  the  ground  that  they  were  too  late  under 
Rule  48  of  the  rules  of  1900  of  the  superior 
court  which  was  the  rule  in  force  at  the  time 
of  the  trial.  The  plaintiff  called  the  attention 
of  the  court  to  them  again  at  the  conclusion 
of  the  charge,  and  the  presiding  judge  stated 
again  that  he  declined  to  receive  them  be- 
cause presented  too  late.  Thereupon  the 
plaintiff  excepted  to  the  refusal  of  the  court 
to  rule  as  thus  requested.  No  exception  was 
taken  to  the  charge,  or  to  those  portions  of 
it  which  dealt  with  the  questions  of  fraud 
and  double  employment  unless  the  exception 
thus  taken  to  the  refusal  to  rule  as  request- 
ed can  be  so  treated.  We  do  not  see  how  It 
can  be.  The  case  differs  from  that  of  Brick 
v.  Bosworth,  162  Mass.  338,  39  N.  E.  36.  In 
that  case  there  not  only  was  an  exception 
taken  to  the  refusal  of  the  court  to  rule 
as  requested  but  also  "to  the  rulings  of  the 
court  as  made,"  which  was  regarded  by  this 
court  as  saving  to  the  plaintiff  an  exception 
to  the  instructions  so  far  as  they  were  at 
variance  with  the  rulings  requested.  Noth- 
ing of  the  kind  took  place  here:  The  only 
exception  taken  was  to  the  refusal  to  role 
as  requested.  There  was  no  exception  to  the 
Instructions  which  were  given.  If  an  excep- 
tion had  been  taken  In  any  form  to  the  in- 
structions, the  plaintiff's  rights  would  have 
been  saved  under  Brick  v.  Bosworth,  supra. 
Very  likely  the  plaintiff  intended  by  his  ex- 
ception to  the  refusal  to  give  the  rulings  ask- 
ed for  to  except  also  to  the  instructions  that 
were  given  in  regard  to  the  matters  to  which 
the  rulings  related,  and  supposed  that  he  had 
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done  so.  But  we  must  take  the  case  as  it 
stands  and  we  do  not  see  how  the  exception 
which  was  taken  can  be  fairly  construed  to 
include  an  exception  to  the  charge.  The  pre- 
siding judge  had  a  right  under  the  rule  to 
decline  to  receive  the  requests  and  there  is 
nothing  to  show  that  the  right  was  improp- 
erly exercised. 

Before  the  allowance  of  the  exceptions  the 
defendant  moved  to  amend  his  answer  by  set- 
ting up  frand  and  double  employment:  "The 
court  found  that  the  amendment  did  not 
change  the  issue  tried,  or  any  question  of  evi- 
dence raised  at  the  trial,  and  that  the  case 
had  been  fully  and  fairly  tried  upon  the  mer- 
its, and  against  the  plaintiff's  objection  allow- 
ed the  amendment  and  the  plaintiff  except- 
ed.** There  can  be  no  doubt  of  the  power  of 
the  court  to  allow  an  amendment  at  any  time 
before  final  judgment.  Rev.  Laws,  c  173,  J 
48.  The  plaintiff  objects  that  there  was  a 
violation  of  rule  5  of  the  superior  court  in 
allowing  the  amendment  without  the  imposi- 
tion of  a  double  term  fee.  We  doubt  wheth- 
er that  rule  applies.  See  Burton  v.  Frye, 
139  Mass.  131,  29  N.  E.  476;  Goodrich  v.  Bo- 
durtha,  6  Gray,  323 ;  Brickett  v.  Davlsm,  21 
Pick.  404.  But  the  conclusive  answer  to  the 
plaintiff's  exception  to  the  allowance  of  the 
amendment  is  that  as  the  case  stands,  it  must 
be  taken  to  have  been  tried  upon  the  merits 
without  regard  to  the  insufficiency  of  the  an- 
swer and  the  amendment  could  therefore 
have  done  the  plaintiff  no  harm.  See  Den- 
ham  v.  Bryant,  189  Mass.  110,  28  N.  E.  691. 

Exceptions  overruled. 


(1*6  Mass.  687) 
•FLYNN  v.  CONNECTICUT  VALLEY  ST. 
RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.   Dec  80,  1907.) 

X.  Master  and  Servant— Injures  to  Serv- 
ant—Questions FOR  JURY. 

In  an  action  for  injuries  to  a  street  railway 
employe  caused  by  the  absence  of  a  step  on  the 
car  he  was  using,  held  that,  under  the  evidence, 
the  questions  as  to  how  far  he  was  justified  in 
relying  on  the  promise  of  the  superintendent  to 
have  the  step  repaired,  how  far  the  risk  was  to 
be  regarded  as  an  obvious  one  and  as  having 
been  assumed  by  him,  and  whether  he  should 
have  looked,  If  he  did  not,  before  attempting  to 
alight,  and  whether,  if  he  had  looked,  he  could 
have  failed  to  notice  the  absence  of  the  step, 
■were  questions  for  the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  §§  1068-1132.] 

2.  Same—  Instructions. 

In  an  action  for  injuries  to  a  street  rail- 
way employ^  caused  by  the  absence  of  a  step  on 
a  car,  where  it  appeared  that  the  superintend- 
ent, on  his  attention  being  called  to  the  absence 
of  the  step  by  plaintiff,  promised  to  have  it  re- 

£ laced  at  once,  an  instruction  that  if  plaintiff 
new  that  the  step  was  gone  from  the  car,  but 
forgot  it  at  the  time,  he  was  not  in  the  exer- 
cise of  due  care  and  conld  not  recover,  but,  if 
he  supposed  on  reason  that  the  steps  were  there 
because  of  the  superintendent's  promise  to  re- 
place them  and  bis  reliance  thereon,  it  was  then 
a  question  of  fact  for  the  jury  whether  at  the 
time  he  got  off  he  looked  to  see  in  such  a  way 


as  a  reasonably  prudent  man  would  do,  was  not 
subject  to  exception  by  defendant. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  1180-1194.] 

3.  Same. 

In  an  action  for  injuries  to  a  street  railway  . 
employe  due  to  the  absence  of  a  step  on  a  car, 
held  that,  under  the  evidence,  whether  plaintiff 
was  negligent  in  attempting  to  alight  from  the 
car  while  in  motion  or  at  a  place  where  the 
road  was  banked  with  snow  were  questions  for 
the  jury. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  gg  1089-1132.] 

4.  Same— Negligence  of  Master. 

>  The  act  of  a  street  railway  company  in  al- 
lowing a  step  on  its  work  car  to  remain  off, 
when  it  knew  that  the  car  would  be  used  by  its 
employes,  constituted  negligence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  34,  Master  and  Servant,  g  195.] 

Exceptions  from  Superior  Court,  Franklin 
County. 

Action  by  Arthur  Flynn  against  the  Con- 
necticut Valley  Street  Railway  Company  for 
personal  Injuries.  Verdict  for  plaintiff,  and 
defendant  excepts.   Exceptions  overruled. 

Tort  for  personal  Injuries  to  plaintiff,  who 
was  injured  while  alighting  from  a  work  car 
on  which  he  was  a  passenger.  At  the  time 
plaintiff  was  in  the  employ  of  defendant  as 
assistant  superintendent,  and  the  defect  com- 
plained of  consisted  in  the  absence  of  a  step 
which  had  been  removed,  and  not  replaced. 
In  the  superior  court,  before  Loranus  E. 
Hitchcock,  J.,  there  was  a  verdict  for  plain- 
tiff, and  defendant  excepted. 

Green  &  Bennett  and  Jas.  J.  Leary,  for 
plaintiff.   C.  T.  Callahan,  for  defendant 

MORTON,  J.  The  plaintiff  fell  while  in 
the  act  of  alighting  from  one  of  the  defend- 
ant's cars  and  received  the  injuries  complain- 
ed of.  A  step  had  been  removed  from  the 
car,  which  was  a  work  car  and  not  used  in 
the  transportation  of  passengers,  and  had 
not  been  replaced.  It  was  this  which  caused 
the  accident  The  plaintiff  was  the  assistant 
superintendent,  and  there  was  evidence,  we 
think,  tending  to  show  that  he  was  engaged 
at  the  time  of  the  accident  in  the  perform- 
ance of  the  duties  imposed  upon  him  as  such 
assistant  superintendent,  and  was  properly 
using  the  car  for  that  purpose.  It  could  not 
be  ruled,  we  think,  as  matter  of  law  that  the 
plaintiff  assumed  the  risk  and  was  not  in  the 
exercise  of  due  care,  or  that  there  was  no 
evidence  of  negligence  on  the  part  of  the  de- 
fendant. The  first  instruction  requested  by 
the  defendant  that  the  Jury  should  be  di- 
rected to  return  a  verdict  for  the  defendant 
was  therefore  properly  refused.  There  was 
evidence  tending  to  show  that  the  plaintiff 
had  called  the  attention  of  the  superintend- 
ent to  the  absence  of  the  step,  and  that  the 
superintendent  had  promised  to  have  it  re- 
paired immediately.  The  plaintiff  did  not 
have  charge  of  the  repair  of  the  step,  and 
It  was  no  part  of  his  duty  to  see  that  it  was 
repaired.    And  how  far  he  was  Justified  in 
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relying  on  the  promise  of  the  superintendent 
to  have  the  step  repaired,  and  how  far,  tak- 
ing all  the  circumstances  into  account,  the 
risk  was  to  be  regarded  as  an  obvious  one, 
and  as  having  been  assumed  by  him  were 
questions  especially  within  the  province  of 
the  jury,  as  was  also  the  question  whether, 
in  the  exercise  of  due  care,  he  should  have 
looked,  if  he  did  not,  before  attempting  to 
alight,  and  whether,  if  he  had  looked  he 
could  have  failed  to  see  that  there  was  no 
step  there.  These  and  other  matters  were 
submitted  by  the  presiding  justice  to  the  jury 
under  instructions  of  which  we  think  that  the 
defendant  cannot  justly  complain.  Amongst 
other  instructions  which  he  gave  them,  the 
presiding  justice  instructed  the  jury  as  fol- 
lows: "If  he  (the  plaintiff)  knew  that  the 
steps  were  gone  from  the  car  but  forgot  it 
at  the  time,  then  he  was  not  in  the  exercise 
of  due  care  and  he  could  not  recover.  If  on 
the  other  hand  he  supposed  and  had  reason 
to  suppose  that  the  steps  were  there  because 
of  these  representations  that  were  made 
(meaning  the  alleged  promise  by  the  superin- 
tendent to  have  them  replaced)  and  of  his  re- 
liance upon  them,  and  if  he,  supposing  that 
they  were  there,  stepped  off,  it  is  then  a 
question  of  fact  for  you  to  determine  wheth- 
er at  the  time  he  got  off  from  the  car  he 
made  such  observation  and  looked  to  see  In 
such  a  way  as  a  reasonably  prudent  and 
careful  man  would  do."  This  was,  to  say 
the  least,  sufficiently  favorable  to  the  defend- 
ant The  Jury  found  In  answer  to  a  question 
submitted  to  them  by  the  court  that  "the 
superintendent  did  say  to  the  plaintiff  that 
he  would  have  the  steps  put  back  upon  the 
car  right  away  or  words  to  that  effect,"  and 
bow  far,  if  at  all,  the  plaintiff  was  justified 
in  the  exercise  of  due  care  in  relying  upon 
this  promise  was,  as  already  observed,  a 
question  for  the  jury. 

It  could  not  be  ruled  as  matter  of  law,  as 
the  defendant  in  effect  asked  the  court  to 
rule,  that  the  plaintiff  was  negligent  not  only 
in  attempting  to  get  off  the  car  while  in 
motion  but  also  in  attempting  to  alight  while 
the  car  was  in  motion  at  a  place  where  the 
road  was  banked  with  snow.  It  was  not,  as 
matter  of  law,  necessarily  negligent  for  him 
to  attempt  to  alight  while  the  car  was  in 
motion.  Corlin  v.  West  End  St.  Ry.  Co.,  154 
Mass.  197,  27  N.  E.  1000;  Gordon  v.  Same, 
175  Mass.  181,  55  N.  E.  090 ;  Block  v.  Worces- 
ter, 186  Mass.  527,  72  N.  E.  77.  Whether  he 
was  negligent  in  attempting  to  alight  as  he 
did  at  the  place  where  he  did  was  a  question 
for  the  jury. 

There  was  evidence  of  negligence  on  the 
part  of  the  defendant  The  jury  were  war- 
ranted in  finding  that  it  was  expected  by  the 
defendant  that  the  car  would  be  used  by  such 
of  its  employes,  including  the  plaintiff,  as 
had  occasion  in  the  performance  of  their  duty 
to  use  it  and  that  it  was  negligently  suffered 
by  the  defendant  to  be  In  the  condition  in 
which  it  was  at  the  time  of  the  accident 


We  see  no  error  in  the  manner  In  which 
the  presiding  justice  dealt  with  the  case. 
Exceptions  overruled. 


(190  N.  T.  121) 
YEOMAN  v.  McCLENAHAN  et  al 
(Court  of  Appeals  of  New  York.   Dec  3,  1907.) 

1.  Appeal— Statements  in  Ok  deb  op  Rever- 
sal— Questions  of  Fact. 

The  statement  of  the  Appellate  Division,  in 
the  order  of  reversal  of  a  judgment  that  it  was 
made  on  the  law  and  the  facts,  doea  not  neces- 
sarily raise  any  question  of  fact  unless  it  ap- 
pears from  the  record  that  some  question  of 
fact  was  involved  in  the  case. 

2.  Principal  and  Agent—  Wrongful  Act  of 
Agent. 

Plaintiff  had  for  many  years  employed  P„ 
an  attorney,  to  act  for  him  in  loaning  money. 
One  of  P.'s  other  clients,  who  held  a  mortgage 
on  defendant  wife's  house,  desired  to  call  it  in. 
P.  told  defendant  husband  that  he  would  secure 
a  new  loan  to  take  up  the  mortgage,  whereupon 
defendants  executed  a  new  mortgage  to  plain- 
tiff, who  gave  P.  a  check  for  the  amount  of  the 
loan.  Defendant  wife  had  no  conversation  with 
P.,  and  gave  him  no  directions  in  the  matter.  P. 
appropriated  the  money  to  his  own  use.  and 
defendants  received  none  of  it.  Held,  that  P. 
was  plaintiff's  agent  and  that  plaintiff  was  re- 
sponsible for  his  acts,  and  could  not  enforce  the 
mortgage. 

(Ed.  Note.— For  cases  in  point  see  Cent.  Dig. 
vol.  40,  Principal  and  Agent  SS  599-611.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Hlldo  O.  Yeoman  against  Wil- 
liam McClenahan  and  another.  Impleaded, 
etc.  Judgment  for  plaintiff  (100  N.  Y.  Supp. 
1151,  114  App.  Dlv.  921),  and  defendants  ap- 
peal. Reversed. 

George  V.  Brower,  for  appellants.  Cyrus 
7.  Washburn,  for  respondent 

O'BRIEN,  J.  This  was  an  action  to  fore- 
close a  mortgage,  and  the  defense  was  a 
want  of  consideration.  The  trial  court  sus- 
tained the  defense  and  dismissed  the  com- 
plaint upon  findings  of  fact  and  law,  which 
precluded  any  other  disposition  of  the  case; 
but  the  learned  Appellate  Division  reversed 
the  Judgment  and  granted  a  new  trial,  stat- 
ing that  the  decision  was  upon  the  law  and 
the  facts.  The  statement  that  the  reversal 
was  upou  the  facts  as  well  as  the  law  has  no 
effect  upon  this  appeal,  since  it  is  very  plain 
that  there  was  no  conflict  in  the  evidence,  or 
any  dispute  about  the  facts,  and  no  oppor- 
tunity to  draw  conflicting  inferences  of  fact 
or  law,  and  hence  the  reversal  must  be  con- 
sidered as  involving  questions  of  law  and 
not  of  fact  This  court  has  often  decided 
that  the  statement  In  the  order  of  reversal 
that  It  was  made  upon  the  facts  does  not  nec- 
essarily raise  any  question  of  fact  unless 
It  appears  from  the  record  that  some  ques- 
tion of  fact  was  Involved  In  the  case.  Griggs 
v.  Day,  158  N.  Y.  1,  52  N.  E.  692;  O'Brien  v. 
East  River  Bridge  Co.,  1G1  N.  Y.  539,  56  N. 
E.  74,  48  U  R.  A.  122;  Buffalo  &  L.  Land 
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Co.  v.  Bellevue  Land  &  Impr.  Co.,  165  N.  Y. 
247,  59  N.  B.  5,  51  L.  R.  A.  951. 

That  the  defendants  never  received  any 
money  or  valuable  thing  as  a  consideration 
for  the  mortgage  in  question  is  a  fact  not 
open  to  any  dispute  and  is  conceded  on  all 
sides.  It  appears,  without  any  dispute,  that 
the  plaintiff  intrusted  the  $1,500  expressed 
as  the  consideration  of  the  mortgage  to  his 
own  attorney  and  agent,  and  that  the  latter 
converted  It  to  his  own  use,  and  disappeared 
from  the  city,  nnd  is  still  a  fugitive  from 
justice.  The  only  question  that  the  case  pre- 
sents Is  one  of  law,  and  that  is  whether,  up- 
on the  undisputed  facts  brought  out  at  the 
trial,  It  was  the  plaintiff  or  the  defendants 
that  took  the  risk  of  this  man's  honesty  and 
must  bear  the  loss  due  to  his  default.  In 
other  words,  whether  he  was  the  agent  of 
the  plaintiff  or  the  defendants  when  he  fraud- 
ulently appropriated  the  money  to  his  own 
use.  The  trial  court  found  that  he  was  the 
plaintiffs  agent,  and  as  the  money  which  the 
plaintiff  gave  to  him  to  loan  never,  In  whole 
or  in  part,  reached  the  defendants,  It  was 
held  that  the  plaintiff's  complaint  should  be 
dismissed.  I  think  that  this  finding  was  cor- 
rect, and  no  fair  view  of  the  evidence  will 
sustain  any  other  conclusion.  Hence  it  be- 
comes necessary  to  refer  to  the  evidence  giv- 
en at  the  trial  as  It  appears  In  the  record. 
The  plaintiff  was  the  only  witness  sworn  in 
his  own  behalf,  and  the  defendant  William 
McClenahan  the  only  witness  for  the  defense. 
The  two  men  had  never  met  or  ever  known 
each  other  prior  to  the  transaction  In  ques- 
tion. They  never  had  any  Interview  or  any 
conversation  with  each  other,  and  hence  it 
would  be  quite  impossible  that  a  conflict  could 
arise  with  respect  to  the  part  that  each  play- 
ed in  the  transaction,  and  that  part  can  be 
stated  in  a  few  words  from  the  evidence  In 
the  record: 

In  the  month  ,  of  January,  1903,  Mrs.  Mc- 
Clenahan was  the  owner  of  the  house  In  Ber- 
gen street,  Brooklyn,  upon  which  It  is  claim- 
ed that  the  mortgage  In  question  became  a 
Hen.  She  resided  in  the  house  with  the  de- 
fendant, her  husband,  and  their  three  chil- 
dren; the  husband  working  at  his  trade,  that 
of  a  carpenter.  The  plaintiff  was  evidently 
a  man  of  means  who  had  been  engaged  In 
loaning  money  for  nearly  20  years.  During 
that  time  he  always  employed  an  attorney 
named  Proctor  as  his  agent  to  transact  the 
business.  This  agent  was  an  old  and  trusted 
employe,  and  the  relations  between  them 
were  those  of  attorney  and  client  The  at- 
torney presented  to  his  client,  the  plaintiff, 
an  application  for  the  loan  in  question  and 
two  other  loans,  which  was  In  writing,  sign- 
ed by  the  agent  In  his  own  name.  The  plain- 
tiff concluded  to  accept  the  loan  In  question, 
and  also  another  loan  on  another  property  to 
the  extent  of  $2,000.  In  order  to  enable  the 
attorney  to  close  up  both  loans  and  take  the 
securities,  the  plaintiff  drew  his  check  for 
$3,500  to  the  order  of  his  attorney  and  deliv- 


ered it  to  him,  instructing  him  to  procure  a 
first  mortgage  on  the  premises  in  question, 
which,  of  course,  Involved  the  necessity  and 
duty  on  the  part  of  the  attorney  and  agent 
of  paying  off  and  procuring  satisfaction  of 
any  existing  mortgage  that  was  a  prior  lien 
on  the  premises.  The  attorney  proved  to 
be  unfaithful  to  the  trust  and  confidence 
which  the  plaintiff  reposed  in  him,  since  he 
drew  the  money  on  the  check  and  converted 
it  to  his  own  use  and  subsequently  fled  from 
the  city.  He  did  not  even  deliver  the  bond 
and  mortgage  in  this  case  to  the  plaintiff, 
but  kept  them  In  his  own  possession,  advising 
his  client  to  allow  him  to  do  so,  on  the  ground 
that  he  might  need  them  to  collect  the  Inter- 
est from  time  to  time  as  It  fell  due.  This  is 
the  transaction  as  stated  by  the  plaintiff  him- 
self, and  so  far  there  can  be  no  doubt  that 
the  trial  court  was  right  in  holding  that  the 
plaintiff  should  bear  the  loss  resulting  from 
the  fraud  of  his  own  agent. 

But  the  learned  counsel  for  the  plaintiff 
now  contends  that,  in  the  process  of  produ- 
cing the  mortgage  in  question,  the  character 
of  Proctor,  as  the  plaintiff's  agent  and  attor- 
ney, was  so  changed  and  shifted  that  in  some 
way  he  became  the  agent  of  the  defendants. 
We  must  therefore  listen  for  a  moment  to 
the  defendants'  version  of  the  transaction, 
which  is  In  complete  harmony  with  that  of 
the  plaintiff's:  The  defendants  never  employ- 
ed Proctor  to  do  anything-  for  them  or  to 
act  for  or  to  represent  them  In  •  any  way. 
They  came  together  in  this  way:  It  appears 
that  Proctor  had  other  clients  than  the  plain- 
tiff for  whom  he  acted  in  a  similar  capacity. 
One  of  these  clients  was  a  man  named  Hutch- 
eson,  who  held  a  mortgage  of  $1,500  on  the 
defendants'  house  in  Bergen  street  Proctor 
sought  out  the  defendant,  the  husband,  and 
told  him  that  Hutcheson  wanted  to  call  In 
this  mortgage.  That  was  the  first  Interview, 
so  far  as  appears,  that  he  and  Proctor  bad 
ever  had  In  regard  to  the  transaction  In  ques- 
tion, and  the  latter  was  evidently  represent- 
ing .  his  client  Hutcheson.  The  defendant 
then  said,  if  that  was  so,  he  must  look  some- 
where else  for  the  money.  Proctor  then  said: 
"You  need  not  I  will  get  another  of  my 
clients  to  take  the  mortgage."  Some  days 
after  this  Proctor  came  to  the  bouse  and  pro- 
cured the  defendants  to  sign  the  bond  and 
mortgage  In  this  case  for  $1,500.  At  that 
time  the  husband  said  to  him:  "What  about 
the  satisfaction  piece?"  The  attorney  said 
he  could  not  get  that  until  he  took  the  bond 
and  mortgage  back  and  showed  it  to  his 
client  the  plaintiff,  and  would  then  get  the 
$1,500  and  pay  off  the  prior  mortgage.  He 
said  to  the  defendant  that  the  mortgage  In 
question  was  to  be  a  first  mortgage,  and  the 
directions  of  the  plaintiff  were  to  procure  a 
first  mortgage,  which  Involved  the  duty  of 
the  agent  to  the  plaintiff  to  remove  the  old 
one.  This  is  the  transaction  as  related  by  the 
defendant,  and  it  seems  to  me  to  be  impos- 
sible to  give  to  Proctor  any  other  character 
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than  the  plaintiff's  agent,  from  the  beginning 
to  the  end  of  the  transaction.  The  attorney 
was  certainly  guilty  of  a  breach  of  trust  and 
duty.  But  who  could  sue  him  for  the  money? 
Clearly,  the  plaintiff,  and  no  one  else.  The 
defendant  did  not  direct  or  require  him  to 
do  anything  for  him,  but  -was  a  mere  passive 
instrument  in  a  transaction  by  Proctor  him- 
self in  order  to  collect  a  mortgage  for' one 
client  and  effect  a  loan  of  money  for  another. 
The  relation  of  attorney  and  client  for  20 
years,  and  the  trust  and  confidence  resulting 
from  that  relation,  were  the  elements  in  the 
case  that  set  the  attorney  in  motion,  and  the 
circumstance  that  the  plaintiff  made  the 
check  payable  to  his  order  was  the  final  act 
which  made  the  fraud  possible. 

The  case  has  thus  far  been  considered  as 
If  William  McClenahan  was  the  only  party 
defendant  concerned  In  the  transaction  or  af- 
fected by  the  mortgage,  but  that  is  not  the 
fact  His  wife  was  the  owner  of  the  prop- 
erty upon  which  it  is  claimed  the  mortgage 
1b  a  lien.  It  became  a  lien  upon  her  property, 
If  at  all.  She  died  in  July,  1904,  about  18 
months  after  the  execution  of  the  mortgage, 
and  her  children  and  heirs  at  law  are  the  on- 
ly defendants  who  have  any  interest  in  the 
controversy.  These  facts  appear  from  the 
pleadings,  findings,  and  the  mortgage  Itself. 
One  of  the  children,  who  is  an  Infant,  has 
appeared  by  his  guardian  and  has  served  the 
usual  answer  submitting  all  his  rights  to  the 
judgment  of  the  court.  No  one  claims,  and 
certainly  It  does  not  appear,  that  the  wife 
who  owned  the  property  ever  had  any  con- 
versation with  Proctor,  or  gave  him  any  or- 
der or  direction.  It  is  impossible  to  perceive 
how  her  estate  can  be  bound  by  any  of  his 
acts,  or  upon  what  principle  it  could  be  de- 
pleted by  his  default.  Her  signature  to  the 
mortgage  has  no  legal  significance,  In  the  ab- 
sence of  any  consideration  or  benefit  what- 
ever moving  to  her  or  to  her  estate,  or  to  any 
one  else.  There  is  not  the  slightest  ground 
disclosed  in  the  record  for  the  claim  that 
Proctor  was  her  agent.  The  truth  is  he  rep- 
resented no  one  in  the  transaction  except  his 
two  clients,  the  plaintiff,  and  Hutcheson,  col- 
lecting and  discharging  a  mortgage  for  the 
latter,  and  perfecting  a  loan  upon  a  first 
mortgage  for  the  former. 

The  learned  Appellate  Division  wrote  no 
opinion  in  the  case,  and  all  we  can  know  as 
to  the  ground  upon  which  the  reversal  pro- 
ceeded Is  the  statement  in  the  record  that  it 
was  upon  the  authority  of  Henken  v.  Sch- 
wicker,  174  N.  Y.  298,  66  N.  E.  971.  In  that 
case  the  defendant,  who  was  the  borrower, 
employed  the  broker  to  procure  the  loan  for 
him,  and  the  broker  acted  for  him  and  un- 
der his  directions  from  the  beginning  to  the 
end  of  the  transaction.  It  was  the  defend- 
ant in  that  case  that  set  the  broker  in  mo- 
tion, and  not  the  plaintiff,  as  in  the  case  at 
bar.  The  court  held  that  the  loss  in  the  case 
cited  should  be  borne  by  the  party  who  had 
employed  the  defaulting  broker.  In  the  pres- 


ent case,  an  attorney  who  had  a«..~d  for  the 
plaintiff  in  the  business  of  loaning  money  for 
nearly  20  years  had  no  professional  or  other 
relations  with  the  defendant,  but  acted  for 
two  of  his  clients;  that  is,  for  Hutcheson  to 
collect  and  satisfy  an  old  mortgage,  and  for 
the  plaintiff  to  perfect  a  loan  upon  a  new 
mortgage  to  take  the  place  of  the  old  one. 
The  two  cases  are  so  dissimilar  in  their  con- 
trolling and  material  facts  that  the  authority 
of  one  has  no  application  to  the  other. 

It  is  finally  suggested  in  behalf  of  the  plain- 
tiff that  the  old  mortgage  has  been  paid  off, 
or  at  least  that  It  does  not  appear  by  the  rec- 
ord to  be  still  in  force.  If  it  was  paid  off,  it 
must  have  been  paid  by  Proctor  before  his 
disappearance.  Without  stopping  to  inquire 
upon  whom  the  burden  of  proof  was  to  show 
such  payment,  if  material,  it  is  plain  that  the 
suggestion  has  no  foundation  in  fact  In  the 
first  place,  it  was  conceded  or  assumed  at  the 
trial,  on  all  sides,  that  the  old  mortgage  was 
still  in  force  and  a  lien,  and  the  findings  of 
the  trial  court  are  to  that  effect  But  the 
plaintiff  himself  testified  that  after  Proctor 
had  disappeared,  he  discovered  the  fact  that 
the  mortgage  in  this  suit  was  a  second  mort- 
gage. It  could  not  very  well  be  a  second 
mortgage  if  the  prior  mortgage  had  been  paid 
off,  so  that  the  plain  meaning  of  the  state- 
ment was  that  the  old  mortgage  was  still 
unpaid. 

This  case  is  fairly  within  the  rule  in  equity 
that  where  one  of  two  innocent  persons  must 
suffer  from  the  wrong  or  fraud  of  a  third 
party,  he  must  bear  the  loss  whose  action  en- 
abled the  third  party  to  perpetrate  the  wrong 
or  fraud.  The  defendants  did  nothing  to 
enable  Proctor  to  commit  the  fraud,  but  the 
plaintiff  placed  himself  and  his  money  com- 
pletely in  his  hands. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  judgment  of  the  Special 
Term  affirmed,  with  costs  in  both  courts. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN.  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Ordered  accordingly. 

(190  N.  T.  «5) 

GROTE  v.  CITY  OP  NEW  YORK. 

(Court  of  Appeals  of  New  York.  Dec  17, 1907.) 

Intebkst— Waives  —  Acceptance  of  Princi- 
pal—Reservation of  Claim  fob  Interest— 
Validity  op  Contract. 

One  who  receives  the  damages  awarded  for 
the  taking  of  his  land  for  a  public  purpose,  his 
claim  for  interest  thereon  being  reserved  by  ex- 
press agreement,  to  be  determined  in  a  subse- 

?nent  action  therefor,  may  maintain  an  action 
or  interest  on  account  of  default  in  the  pay- 
ment of  the  award  when  it  became  due;  such 
agreement  not  being  void  as  contrary  to  public 
policy. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

Action  by  Augustus  H.  Orote  against  the 
city  of  New  York.  From  a  judgment  of  the 
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Appellate  Division  (117  App.  Dlv.  768,  102 
N.  Y.  Supp.  977),  affirming  a  judgment  of  dis- 
missal, plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Raphael  Link,  for  appellant  Francis  K. 
Pendleton,  Corp.  Counsel  (James  D.  Bell,  of 
counsel),  for  respondent 

HAIGHT,  J.  This  action  was, brought  to 
recover  interest  at  the  legal  rate  upon  the 
amount  awarded  for  the  taking  of  the  lands 
of  the  plaintiff  for  park  purposes  from  the 
time  such  award  became  due  and  payable  to 
the  time  that  the  principal  sum  was  paid. 
The  trial  court  found  that  the  acceptance  of 
the  principal  sum  of  the  award  was  a  waiver 
of  and  a  bar  to  the  plaintiff's  claim  or  right 
to  recover  Interest  thereon.  The  trial  court 
also  found  as  a  fact  that  at  the  time  the 
principal  sum  -was  paid  and  accepted  it  was 
understood  and  agreed  between  the  parties 
"that  all  claims  for  interest  upon  the  award 
should  be  reserved  to  be  determined  in  a 
subsequent  action  to  be  brought  therefor," 
and  that  at  the  time  of  such  payment,  in  pur* 
Buance  of  such  agreement  the  defendant  In- 
serted In  the  form  of  its  receipt  the  follow- 
ing: "Reserving  any  and  all  claims  for  in- 
terest on  the  award." 

We  have  no  controversy  with  the  learned 
Appellate  Division  with  reference  to  its  con- 
tention that  interest  In  this  case  was  not  re- 
coverable by  reason  of  a  contract  but  was 
allowable  simply  as  damages  on  account  of 
the  default  of  the  defendant  In  paying  the 
aiward  when  it  became  due  and  payable,  or 
that  when  there  Is  a  controversy  between 
parties  with  reference  to  the  amount  that 
should  be  paid,  a  tender  by  the  debtor  of  an 
amount  in  full  satisfaction  of  the  claim  and 
the  acceptance  thereof  by  the  creditor  bars 
any  right  of  action  on  the  part  of  the  latter 
to  recover  any  balance  claimed  to  be  due. 
It  consequently  follows  that  had  the  plain- 
tiff or  his  assignor  accepted  the  principal  sum 
awarded  as  damages  without  a  special  agree- 
ment reserving  the  right  to  recover  interest 
this  action  could  not  be  maintained;  but  here 
we  have  an  express  agreement  between  the 
parties  that  the  question  as  to  the  right  to 
recover  interest  should  be  reserved  and  de- 
termined by  an  action  to  be  brought  by  the 
plaintiff  therefor.  We  are  aware  of  no  pub- 
lic policy  or  rule  of  law  that  renders  such 
contracts  void,  and  we  think  there  is  no  prin- 
ciple or  reason  why  they  should  not  be  sus- 
tained. The  authorities  to  which  the  learned 
Appellate  Division  calls  attention  are  clearly 
distinguishable. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  VANN,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc 
82  N.E-.-69 


(190  N.  Y.  237) 
MORGAN  v.  CITY  OP  NEW  YORK. 
(Court  of  Appeals  of  New  York.  Dec  17, 1907.) 

1.  Municipal  Cobpobations  —  Officers  — 
Commissioner  of  Deeds— Services  in  Tak- 
ing Acknowledgments  —  Right  to  Com- 
pensation. 

A  messenger  in  the  bureau  of  buildings  in 
the  city  of  New  York,  and  commissioner  of  deeds 
of  the  city,  was  entitled  to  recover  for  bis  of- 
6cial  services  rendered  as  such  commissioner  in 
taking  affidavits  made  by  other  messengers,  un- 
less such  services  were  performed  with  the  un- 
derstanding that  they  should  be  part  of  his 
duty  as  a  messenger  in  the  department  for  which 
he  received  a  salary. 

2.  Same. 

A  messenger  in  the  bureau  of  buildings  in 
the  city  of  New  York,  who  was  also  commission- 
er of  deeds,  took  the  affidavits  of  other  messen- 
gers, claiming  that  he  was  entitled  to  compen- 
sation from  the  city.  The  commissioner  of  build- 
ings told  plaintiff  that  he  had  no  objection  to 
his  making  a  claim  against  the  city  for  the  serv- 
ices, and  no  officers  of  the  department  ever  in- 
structed him  to  take  affidavits  as  a  part  of  his 
duties  as  an  employe.  Held,  that  the  court  erred 
in  directing  a  verdict  for  defendant 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  George  Morgan  against  the  city 
of  New  York.  Judgment  for  defendant  and 
plaintiff  appeals.  Reversed. 

See  105  App.  Dlv.  425,  94  N.  Y.  Supp.  175; 
115  App.  Div.  893,  101  N.  Y.  Supp.  1135. 

Alfred  J.  Talley,  for  appellant  Francis  K. 
Pendleton,  Corp.  Counsel  (Theodore  Connoly, 
of  counsel),  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  compensation  as  commissioner  of 
deeds  for  administering  an  oath  and  certify- 
ing the  same  to  27,500  affidavits  made  by 
various  messengers  in  the  bureau  of  build- 
ings in  the  city  of  New  York.  The  plaintiff 
was  a  messenger  In  that  department  of  the 
city  government  serving  under  a  salary,  and 
he  also  held  the  position  of  commissioner  of 
deeds  of  the  city,  authorized  to  administer 
oaths  and  take  acknowledgments.  He  testifi- 
ed that  these  affidavits  were  sworn  to  before 
him  before  office  hours;  and  claims  that  they 
were  no  part  of  his  services  as  a  messenger. 

In  the  case  of  Merzbach  v.  Mayor,  etc.,  of 
N.  Y.,  163  N.  Y.  21,  57  N.  E.  98,  we  held  that 
the  office  of  notary  public  was  not  Incompat- 
ible with  the  position  of  messenger  or  li- 
brarian in  the  office  of  the  district  attorney 
of  the  county  of  New  York,  and  that  a  per- 
son holding  such  position  may  recover  his 
statutory  fees  for  services  rendered  at  the 
request  of  the  district  attorney,  unless  he  has 
waived  his  right  thereto,  either  expressly  or 
Impliedly.  In  the  case  of  McOabe  v.  City  of 
New  York,  77  App.  Div.  637,  79  N.  Y.  Supp. 
170,  affirmed  176  N.  Y.  587,  68  N.  E.  1119,  it 
was  held  that  the  plaintiff,  who  held  a  posi- 
tion in  the  building  department  of  the  city  of 
New  York,  for  which  he  received  a  salary, 
could  not  recover  compensation  from  the  city 
for  services  rendered  by  him  as  a  commis- 
sioner of  deeds  in  taking  affidavits,  where 
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It  was  understood  that  such  services  were 
to  be  rendered  as  a  part  of  his  clerical  duties ; 
and  to  the  same  effect  is  the  case  of  Benja- 
min v.  City  of  New  York,  77  App.  Div.  62,  78 
N.  Y.  Supp.  1067. 

The  distinction  therefore  Is  sharply  drawn. 
The  plaintiff  is  entitled  to  recover  for  his 
official  services  rendered  as  a  commissioner 
of  deeds  in  taking  affidavits,  unless  such  serv- 
ices were  performed  with  the  understanding 
that  they  should  be  part  of  his  duty  as  a 
messenger  in  the  department  for  which  he 
received  a  salary.  On  referring  to  the  tes- 
timony given  in  behalf  of  the  plaintiff,  we 
find  evidence  tending  to  show  that  the  plain- 
tiff claimed,  all  the  time  throughout  the  pe- 
riod that  the  services  were  rendered,  that 
he  was  entitled  to  compensation  therefor, 
and  that  he  kept  a  written  memorandum  of 
the  time  and  title  of  each  case  in  which  he 
had  administered  an  oath  and  certified  the 
same.  It  also  appears  that  he  consulted  the 
commissioner  of  buildings,  asking  him  if  he 
had  any  objection  to  his  making  a  claim 
against  the  city  for  such  services,  and  was 
told  by  the  commissioner  that  he  had  no  ob- 
jection, and  that  the  commissioner  never  In- 
structed him  to  take  affidavits  without  com- 
pensation or  as  a  part  of  his  duties  as  an  em- 
ploye In  the  department  Neither  does  any 
such  instruction  appear  to  have  been  issued 
to  him  by  the  chief  clerk  or  other  officers  of 
the  department  until  the  6th  day  of  Novem- 
ber, 1903,  at  which  time  the  finance  depart- 
ment called  the  attention  of  the  superintend- 
ent to  the  matter,  and  then  he  was  required 
to  sign  a  stipulation  that  thereafter  the  affi- 
davits would  be  taken  without  compensation. 
All  of  the  services  for  which  he  claims  to  re- 
cover were  performed  before  such  stipulation 
was  required.  We  are  therefore  of  the  opin- 
ion that  the  case  was  brought  within  the 
principle  decided  in  the  Merzbach  Case,  In- 
stead of  the  McCabe  Case,  and  that  the  court 
below  erred  In  directing  a  verdict  for  the 
defendant. 

The  judgment  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  VANN,  HISCOCK,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


(190  N.  Y.  106) 

VODOSKO  v.  INTERURBAN  ST.  RY.  CO. 

(Court  of  Appeals  of  New  York.   Dec.  10, 1907.) 

1.  arpeal— construction  of  evidence  on 
Nonsuit. 

Where  a  plaintiff  is  nonsuited,  he  is  en- 
titled to  the  most  favorable  inferences  that  the 
jury  could  reasonably  draw  from  the  evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  <8,  Appeal  and  Error,  f  4024.] 


2.  Street  Railways  —  Injuries  from  Col- 
lision— Contributory  Negligence  —  Suf- 
ficiency of  Evidence. 

Plaintiff  was  struck  by  a  street  car  while 
unloading  a  wagon;  the  hub  thereof  being 
about  6  inches  outside  the  track  of  the  street 
railway.  The  car  tracks  were  double,  and  cars 
came  from  one  direction  only  on  the  track  near- 
est the  wagon,  and  could  be  seen  for  300  feet 
before  reaching  that  point  Plaintiff  knew  the 
tracks  were  there,  but  did  not  look  in  either 
direction,  n«r  did  he  ask  the  foreman  or  driver 
to  keep  a  lookout  for  him,  but  he  stood  on  the 
hub  nearest  the  track  at  work  for  5  or  10  min- 
utes immediately  preceding  the  accident.  The 
wagon  had  been  there  for  15  minutes,  but  no 
car  had  passed  during  that  period.  Plaintiff 
stood  with  his  back  directly  towards  the  track, 
and  was  simply  required  to  look  sideways  to  see 
the  approaching  car.  Held  that,  as  plaintiff 
used  no  care,  he  was  guilty  of  contributory  neg- 
ligence as  matter  of  law,  and  could  not  recover. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  44,  Street  Railroads,  ft  204,  205.] 

3.  Same— Right  of  Way  Over  Tracks. 

The  right  to  stop  a  wagon,  for  the  purpose 
of  unloading,  near  a  street  railway  track,  is 
subordinate  to  the  right  of  way  of  the  railroad 
company.  It  is  the  duty  of  a  person  so  unload- 
ing a  wagon  to  get  out  of  the  way  to  allow  a 
car  to  pass,  and  the  duty  of  the  motonnan  to 
approach  carefully,  with  his  car  under  control, 
so  that  he  can  stop  promptly  to  prevent  an 
accident.  Each  has  the  right  to  assume  that 
the  other  will  do  his  duty,  but  neither  has  the 
right  to  so  act  that  if  the  other  does  not  do 
his  duty,  a  collision  will  follow. 

[Ed.  Note. — For  cases  in  point,  see  Cent  Dig. 
vol.  44,  Street  Railroads,  §  193.] 

4.  Negligence  —  Contributory  Negligence 
—Effect. 

Every  person  is  bound  to  use  reasonable 
care  to  avoid  known  dangers,  and,  if  be  fails 
in  this  duty  to  himself,  the  loss  ensuing  does 
not  fall  on  another,  whose  negligence  helps  to 
bring  about  the  result;  but  be  must  bear  the 
loss  alone. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  37,  Negligence,  §  84.] 

5.  Same— Reasonable  Care  —  Question  fob 
Jury. 

Reasonable  care  depends  on  the  surround- 
ing circumstances,  and  what  would  be  reasonable 
in  one  situation  would  not  be  in  another.  If 
one  uses  some  care,  the  question  of  contributory 
negligence  is  for  the  jury;  but,  if  he  uses  no 
cire.  it  is  for  the  court,  except  under  peculiar 
circumstances. 

SEd.  Note.— For  cases  in  point  see  Cent  Dig. 
.  37,  Negligence,  §f  333-346.] 

Chase,  J.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department. 

Action  by  Theodore  Volosko  against  the 
Interurban  Street  Railway  Company.  From 
a  judgment  of  the  Appellate  Division  (113 
App.  Div.  747,  99  N.  Y.  Supp.  484),  reversing 
a  judgment  of  nonsuit,  defendant  appeals. 
Reversed,  and  judgment  of  nonsuit  affirmed. 

This  action  was  brought  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  de- 
fendant. At  the  close  of  the  evidence  for  the 
plaintiff  he  was  nonsuited  by  the  trial  jus- 
tice, but  on  appeal  to  the  Appellate  Division 
the  judgment  was  reversed,  and  a  new  trial 
granted;  two  of  the  justices  dissenting  The 
defendant  thereupon  appealed  to  this  court 
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and  gave  the  usual  stipulation  for  Judgment 
absolute  In  case  the  order  of  reversal  should 
be  affirmed. 

Bayard  H.  Ames  and  Henry  A.  Robinson, 
for  appellant  Rudolph  Marks,  for  respond- 
ent 

VANN,  J.  The  plaintiff  was  injured  In  an 
accident  which  occurred  on  the  afternoon  of 
May  12,  1903,  near  the  middle  of  the  block 
which  lies  on  East  Tenth  street  between 
Avenues  A  and  B,  in  the  borough  of  Manhat- 
tan. Said  block  Is  600  feet  long,  and  the 
double  tracks  of  the  defendant's  electric  rail- 
road extend  through  It  with  a  branch  curv- 
ing around  the  corner  into  each  of  said  ave- 
nues. The  plaintiff  was  engaged  In  unload- 
ing blocks  of  marble  from  a  wagon  standing 
north  of  and  parallel  to  the  north  rail  of  the 
north  track.  The  distance  between  that  rail 
and  the  hub  of  the  rear  wheel  nearest  there- 
to was  Ave  or  six  Inches.  The  plaintiff  In- 
sisted that  the  horse  hitched  to  the  wagon 
was  facing  east  but  all  the  other  witnesses 
swore  it  was  facing  west  Some  of  the  blocks 
were  so  large  that  he  could  not  unload  them 
from  the  rear  of  the  wagon,  and,  as  he  was 
instructed  by  bis  employer  not  to  stand  on 
them,  he  stepped  upon  the  hub  of  the  rear 
wheel  nearest  the  track,  and  stood  there. 
The  work  required  him  to  lean  over  facing 
toward  the  north.  At  first  he  was  occupied 
in  removing  hay  wrapped  around  the  marble, 
but  finally  he  bent  over  to  lift  a  large  block, 
but  before  he  got  hold  of  it  he  was  struck  on 
the  right  side  by  a  closed  car,  projecting 
over  the  tracks  In  the  usual  way,  and  In- 
jured more  or  less  severely.  The  car,  after 
turning  Into  Tenth  street  from  Avenue  B, 
ran  rapidly,  silently,  and  without  warning. 
The  tracks  were  unobstructed  and  in  plain 
sight  for  300  feet  in  either  direction.  The 
plaintiff  could  not  see  the  car  when  It  was 
on  the  avenue,  but  it  came  into  full  view 
as  It  turned  around  the  corner,  and  It  con- 
tinued In  full  view  until  it  struck  him.  He 
knew  the  tracks  were  there,  but  he  looked 
in  neither  direction  before  he  got  on  the  bub, 
nor  while  he  stood  there  at  work  for  five  or 
ten  minutes  Immediately  preceding  the  acci- 
dent. The  wagon  had  been  there  for  a 
quarter  of  an  hour,  but  no  car  had  passed 
during  that  period.  The  motorman  gave  no 
signal  until  just  before  the  collision,  when 
he  rang  the  bell;  but  the  car  did  not  stop 
until  it  was  "two  houses  away  from  the  wag- 
on." 

As  the  plaintiff  was  nonsuited,  he  Is  en- 
titled to  the  most  favorable  inferences  that 
the  Jury  could  reasonably  draw  from  the 
evidence,  and  we  have  stated  the  facts  on 
that  theory.  While  the  jury  would  have 
been  authorized  to  find  the  defendant  guilty 
of  negligence,  was  the  evidence  strong  enough 
to  permit  them  to  find  the  plaintiff  free  from 
contributory  negligence?  We  think  not  be- 
cause be  knew  that  he  was  In  a  place  of  dan- 
ger, and  It  was  his  duty  to  exercise  some 


care  for  his  own  safety;  yet  he  took  no 
care  whatever.  While  he  bad  a  right  to  stop 
his  wagon  where  he  did,  temporarily,  for 
the  purpose  of  unloading,  his  rights  were  sub- 
ordinate to  those  of  the  railroad  company, 
which  had  the  right  of  way.  He  had  no 
right  to  obstruct  travel  upon  the  railroad, 
and  It  was  his  duty  to  get  out  of  the  way 
when  a  car  came  along  so  as  to  let  it  pass. 
Still  the  motorman  had  no  right  to  run  him 
down,  if  he  did  not  get  out  of  the  way,  for 
it  was  his  duty  to  approach  carefully,  with 
his  car  under  control,  so  that  he  could  stop 
promptly  if  necessary  to  prevent  an  accident. 
Each  party  had  the  right  to  assume  that  the 
other  would  do  his  duty,  but  neither  had  the 
right  to  so  act  that  If  the  other  did  not  do 
his  duty,  a  collision  would  follow.  The  plain- 
tiff's work  required  him  to  stoop  with  his 
back  to  the  track,  but  there  was  no  evidence 
tending  to  show  that  he  could  not  have  glanc- 
ed both  to  the  right  and  left  to  see  whether 
a  car  was  approaching.  Whether  the  car 
came  from  the  east  or  west,  his  side,  not  his 
back,  was  toward  it,  and  he  did  not  have  to 
move  his  body  in  order  to  see  it.  He  knew 
that  he  was  in  a  dangerous  place,  and  it  was 
his  duty  to  act  accordingly.  Every  person  Is 
bound  to  use  reasonable  care  to  avoid  known 
dangers,  and,  if  he  falls  In  this  duty  to  him- 
self, the  loss  ensuing  does  not  fall  on  an- 
other, whose  negligence  helped  to  bring  about 
the  result  for  the  law  does  not  apportion 
negligence  nor  assign  to  each  party  respon- 
sibility for  his  own  contribution.  The  one 
guilty  of  contributory  negligence  must  bear 
the  loss  alone. 

The  plaintiff  had  no  right  to  assume  that 
there  was  no  danger  because  no  car  had  pass- 
ed for  15  minutes,  as  the  longer  the  interval 
without  a  car  the  stronger  the  probability 
that  one  would  come  along  at  once.  He  stood 
for  5  or  10  minutes  so  near  the  track  of  a 
street  railroad  as  to  be  within  reach  of  a 
passing  car,  without  once  looking  to  see  or 
listening  to  hear  whether  one  was  coming, 
and  we  think  be  was  guilty  of  negligence  as 
matter  of  law,  even  If  his  duties  required 
him  to  stoop  over  so  that  looking  or  listen- 
ing was  not  as  easy  as  If  he  had  been  In  an 
upright  position.  He  placed  himself  In  a  sit- 
uation of  danger,  knowing  what  was  likely 
to  occur  unless  he  took  care  of  himself,  with- 
out exercising  any  more  care  than  If  he  had 
been  seated  on  his  own  doorstep.  After  he 
got  the  hay  out  of  the  way,  and  just  before 
he  stooped  to  get  hold  of  the  heavy  stone,  he 
could  have  straightened  up  and  looked,  or 
he  could  have  looked  as  he  was  bending  over, 
and  he  could  have  listened  while  at  his  work ; 
but  he  made  no  more  use  of  his  senses  to  pro- 
tect himself  than  if  he  had  none.  He  neither 
looked  himself  nor  asked  the  fo'reman  or 
driver,  who  were  near  by,  to  keep  a  lookout 
for  him.  The  question  of  contributory  negli- 
gence has  not  yet  ceased  to  be  one  of  law  In 
cases  of  this  kind,  when  there  Is  no  evidence 
whatever  on  the  subject  to  be  considered  by 
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the  Jury,  for  the  burden  of  proof  Is  on  the 
plaintiff  to  show  that  he  was  free  from  negli- 
gence. Every  permissible  inference  from  the 
evidence  leads  to  the  conclusion  that  the 
plaintiff  could  have  seen  the  car  If  he  had 
looked,  and  that  with  but  slight  effort  he 
could  have  looked.  It  simply  involved  turn- 
ing his  head  slightly  1n  one  direction,  for  the 
cars  from  the  west  did  not  use  the  track 
near  which  he  stood.  The  law  required  him 
to  use  ordinary  care,  such  as  a  person  of 
average  prudence  would  use  under  like  cir- 
cumstances ;  but  he  used  no  care  at  all. 

The  plaintiff  resists  this  appeal  by  citing 
certain  cases  which  relax  the  rule  governing 
the  subject  of  contributory  negligence  as  to 
persons  employed  to  work  In  the  street  by 
the  municipal  body  whose  duty  it  is  to  keep 
the  streets  in  repair.  Smith  v.  Bailey,  14 
App.  Div.  283,  43  N.  Y.  Supp.  856 ;  O'Connor 
v.  Union  Railway  Co.,  67  App.  Div.  99,  73 
N.  Y.  Supp.  606.  While  these  cases  hold  that 
those  engaged  In  such  work  are  not  bound  to 
exercise  the  same  degree  of  care  that  would 
be  required  of  an  ordinary  pedestrian,  still 
they  also  hold  that  such  persons  must  use 
reasonable  care  to  avoid  being  run  over. 
Reasonable  care  depends  on  the  surrounding 
circumstances,  and  what  would  be  reasonable 
In  one  situation  would  not  be  reasonable  In 
another.  A  laborer  working  In  the  street 
for  the  public  must  at  times  have  his  back 
toward  approaching  vehicles,  or  he  cannot 
work  at  all;  but  he  cannot  go  on  blindly 
without  taking  any  precaution  or  making 
any  effort  to  avoid  the  known  danger  to 
which  he  is  exposed.  If  he  uses  some  care, 
the  case  Is  for  the  Jury;  but,  if  he  uses  no 
care,  it  Is  for  the  court,  except  under  pecul- 
iar circumstances,  which  do  not  exist  In  this 
case.  Assuming,  without  deciding,  that  the 
plaintiff  bad  the  same  rights  as  a  street 
sweeper,  for  instance,  still  he  could  not  keep 
his  eyes  upon  'his  work  all  the  time,  and  not 
look,  listen,  or  observe  any  caution  of  any 
kind  for  his  own  safety,  without  so  contrib- 
uting to  the  Injury  he  sustained  as  to  de- 
feat a  recovery. 

As  no  other  question  requires  discussion, 
the  order  of  the  Appellate  Division  should 
be  reversed,  and  the  Judgment  entered  upon 
the  nonsuit  affirmed,  with  costs  in  both 
courts. 

CULLEN,  C.  J.,  and  GRAY.  O'BRIEN, 
WERNER,  and  WILLARD  BARTLETT,  JJ., 
concur.   CHASE,  J.,  dissents. 

Ordered  accordingly. 


(190  N.  T.  643) 

PEOPLE  v.  LADEW. 
(Court  of  Appeals  of  New  York.   Dec.  17,  1907.) 

On  motion  for  reargument  Motion  over- 
ruled. 

For  former  opinion,  see  82  N.  E.  431. 


Clarence  W.  McKay,  for  motion.  Theodore 
H.  Lord,  opposed. 

WILLARD  BARTLETT,  J.  Tills  motion 
is  based  on  the  misapprehension,  which  this 
court  has  often  sought  to  correct,  that  be- 
cause certain  points  made  by  counsel  have  not 
been  discussed  in  the  opinion  they  must  have 
been  overlooked.  None  of  the  propositions  to 
which  our  attention  Is  called  on  the  present 
motion  was  overlooked  in  the  consideration 
of  the  case  which  led  to  a  reversal  of  the 
Judgment.  The  principal  point  now  urged  is 
that  we  did  not  appreciate  the  effect  which 
ought  to  be  given  to  chapter  656,  p.  983, 
Laws  1890,  as  bearing  upon  the  correct  inter- 
pretation of  chapter  427,  p.  781,  Laws  1855. 

Not  only  was  this  statute  referred  to  upon 
the  original  brief  In  behalf  of  the  respondent 
but  the  material  portions  thereof  were  quot- 
ed therein.  In  our  opinion  It  cannot  be  re- 
garded as  a  statute  of  limitations,  for  it  re- 
quires a  payment  by  the  -occupant  of  the 
lands  sold  for  taxes  as  a  condition  of  the 
assertion  of  his  rights.  The  provision  at  the 
end  of  the  amended  section  that  a  failure  to 
make  the  prescribed  payment  within  two 
years  after  the  act  takes  effect  shall  make  the 
tax  sale  absolute  can  be  no  more  effective  In 
the  present  case  than  the  similar  provision 
as  to  the  regularity  of  the  proceedings  in  sec- 
tion 132  of  chapter  908,  p.  841,  Laws  1896. 

It  Is  also  argued  that  the  court  overlooked 
the  proposition  duly  submitted  by  the  re- 
spondent that  the  occupancy  of  Alva  Dun- 
ning, the  predecessor  In  occupancy  of  the  ap- 
pellant, was  at  the  time  of  the  recording  of 
the  tax  deed  of  such  character  that  service 
of  the  notice  to  redeem  was  unnecessary. 
Far  from  having  overlooked  this  proposition, 
we  were  of  the  opinion  that  it  was  unsound 
in  view  of  the  facts  found  by  the  referee  in 
regard  to  the  nature  of  the  occupation  of 
Murray  Island  by  Dunning.  The  referee 
found  that  in  the  fall  of  1869  Dunning  enter- 
ed into  occupancy  and  possession  of  the  is- 
land, erected  thereon  a  dwelling,  established 
there  his  domicile  and  home,  cultivated  the 
soil  thereof,  and  continued  to  so  reside  upon, 
occupy,  cultivate,  and  from  time  to  time  Im- 
proved the  premises,  claiming  title  thereto 
to  the  exclusion  of  all  others  until  he  sold 
and  conveyed  the  same  to  Charles  W.  Durant 
This  was  no  mere  occupation  by  a  squatter 
without  claim  of  title,  but  was  amply  suffi- 
cient to  constitute  Dunning  an  occupant  enti- 
tled to  the  statutory  notice  to  redeem.  Dun- 
ning was  an  occupant,  claiming  to  be  the 
owner,  and  his  possession  was  very  different 
from  that  of  one  In  whose  behalf  there  was 
no  pretense  of  ownership  or  legal  Interest. 

The  learned  counsel  for  the  respondent  Is 
apprehensive  that  It  may  be  Inferred  from 
the  language  of  the  opinion  that  the  plain- 
tiff's title  Is  void  as  to  the  whole  township 
In  which  Murray  Island  Is  situated,  compris- 
ing an  area  of  some  25,000  acres;  and  this  in- 
ference, it  is  said,  will  result  in  a  large  num- 
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ber  of  actions  and  long  protracted  litigation. 
There  is  no  warrant  for  any  such  assumption 
in  the  language  of  the  opinion.  All  that  was 
decided  or  intended  to  be  decided,  so  far  as 
the  record  of  the  tax  deeds  Is  concerned,  was 
that  such  record  was  ineffective  as  against 
the  defendant  in  this  action  in  reference  to 
the  particular  land  which  Is  the  subject  of 
the  litigation.  . 

The  motion  for  a  reargument  should  be  de- 
nied, with  $10  costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGIIT,  VANN,  and  HIS- 
COCK,  JJ.,  concur. 

Motion  denied. 


(190  N.  Y.  128) 

In  re  DISNEY'S  WILL. 
(Court  of  Appeals  of  New  York.   Dec.  3,  1907.) 

1.  Wills  —  Construction  —  Survivorship— 
Death  of  Devisee  Without  Issue. 

Testator  devised  his  residuary  estate  to  his 
mother  and  sister  in  equal  shares  absolutely, 
and,  "in  the  event  of  either  dying  without  iBsue 
surviving,"  the  portion  of  the  one  so  dying  was 
given  to  the  survivor.  Held,  that  the  gift  over 
to  the  survivor  was  dependent  on  the  death  of 
either  of  the  devisees  without  issue  during  testa- 
tor's life,  and,  on  the  death  of  the  mother  leav- 
ing issue  during  testator's  lifetime,  the  survivor 
did  not  take  the  portion  devised  to  the  mother. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  WUls,  §6  1171-1178.] 

2.  Same— Construction  Against  Intestacy. 

Where  the  language  in  a  will  is  clear,  the 
court  should  not  evade  its  meaning  by  an  en- 
deavor to  spell  out  a  different  intent  by  resort- 
ing to  the  rule  that  the  testator  did  not  intend 
to  die  intestate. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  49,  Wills,  5  964.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Application  for  probate  and  construction  of 
the  will  of  John  A  Disney,  deceased.  From 
an  order  of  the  Appellate  Division  (118  App. 
Div.  378,  103  N.  Y.  Supp.  391),  affirming  a  de- 
cree of  the  surrogate  admitting  the  will  .to 
probate  and  construing  its  provisions,  par- 
ties In  Interest  appeal.  Reversed,  with  di- 
rections. 

Edward  L.  Stevens,  for  appellant  John 
F.  Nelson,  for  respondent 

HAIGHT,  J.  John  A.  Disney  died  unmar- 
ried and  without  issue,  leaving,  him  surviv- 
ing, brothers  and  sisters  and  descendants  of 
a  deceased  brother  and  sister  as  his  heirs 
at  law  and  next  of  kin.  He  left  a  last  will 
and  testament  which  was  presented  for  pro- 
bate, with  a  request  by  interested  parties  that 
its  provisions  be  construed.  The  only  ques- 
tion brought  up  for  review  has  reference  to 
the  construction  placed  upon  the  seventh 
clause  of  the  will.  It  Is  as  follows:  "All 
the  rest  residue  and  remainder  of  my  estate, 
of  every  kind  and  nature  whatsoever,  I  do 
give,  devise  and  bequeath  to  my  mother, 


Mary  E.  Disney,  and  my  sister,  Fannie  K. 
Conn,  in  equal  shares  or  portions,  to  have 
and  to  hold  the  same  absolutely  and  forever ; 
and  In  the  event  of  either  dying  without  issue 
surviving,  I  give,  devise  and  bequeath  the 
share  or  portion  of  the  one  so  dying  to  the 
survivor."  Mary  E.  Disney  was  the  testator's 
stepmother,  and  she  died  before  the  testator, 
leaving,  her  surviving,  a  daughter  and  a 
granddaughter,  a  child  of  a  deceased  daugh- 
ter. The  surrogate  held  that  Fannie  K.  Conn, 
the  survivor,  took  the  entire  residuary  estate, 
and  the  Appellate  Division  by  a  divided  court 
has  affirmed  his  decree. 

It  will  be  observed  that  the  provision  of  the 
will  In  question  first  gives  and  devises  to  the 
mother  and  to  the  sister  Fannie  the  whole 
of  the  residuary  estate  in  equal  shares,  and 
that  they  are  to  hold  the  same  absolutely 
and  forever.  Had,  therefore,  the  stepmother 
survived  the  death  of  the  testator,  she  would 
have  taken  one-half  of  the  estate  absolutely 
and  forever.  The  provision  which  follows,  to 
the  effect  that  "in  the  event  of  either  dying 
without  Issue  surviving,  I  give,  devise  and  be- 
queath the  share  or  portion  of  the  one  so 
dying  to  the  survivor,"  was  evidently  Inserted 
by  reason  of  bis  having  in  mind  that  his 
mother  or  sister  might  not  survive  him,  and 
that  he  Intended  that  the  death  referred  to 
therein  should  be  a  death  occurring  during 
his  lifetime.  If  this  be  so,  then  we  have  the 
provision  giving  to  the  mother  and  sister  the 
residuary  estate  absolutely  and  forever  upon 
his  death.  But  in  the  event  of  one  dying 
during  his  lifetime  without  issue  her  surviv- 
ing, he  gave  the  same  to  her  survivor.  To 
my  mind  the  language  used  Is  clear  and  un- 
ambiguous, and  leaves  but  one  conclusion; 
and  that  Is  that,  inasmuch  as  the  mother  did 
not  die  without  issue  her  surviving,  the  con- 
tingency provided  for  in  the  will  did  not  oc- 
cur, under  which  the  survivor  Fannie  was  en- 
titled to  take  the  whole.  When  the  language 
used  is  as  clear  and  unambiguous  as  it  is  In 
this  case,  it  does  not  appear  to  me  that  we 
should  evade  Its  meaning  by  an  endeavor  to 
spell  out  a  different  intent  on  the  part  of  tne 
testator  by  resorting  to  the  rule  to  the  effect 
that  the  testator  did  not  intend  to  die  intes- 
tate, especially  when  that  rule  has  many  ex- 
ceptions and  is  only  occasionally  followed. 
The  subject  has  received  careful  considera- 
tion in  the  opinion  of  Ingraham,  J.,  in  the 
Appellate  Division,  and  we  therefore  deem 
further  discussion  unnecessary. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  decree  appealed  from 
should  be  modified  in  accordance  with  the 
views  herein  expressed,  with  costs  In  both 
courts  to  all  parties  who  appeared  on  this 
appeal,  payable  out  of  the  estate. 

CULLEN,  a  J.,  and  O'BRIEN,  VANN, 
HISCOCK,  and  CHASE,  JJ.,  concur.  ED- 
WARD T.  BARTLETT,  J,  not  voting. 

Ordered  accordingly. 
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(190  N.  T.  132) 

LOCKHART  v.  HAMLIN. 
(Court  of  Appeals  of  New  York.   Dec.  3,  1907.) 

1.  Bbokers  —  Real  Estate  Agents  —  Action 
fob  Commissions— Evidence. 

Defendant  agreed  to  pay  plaintiff  a  com- 
mission for  procuring  a  tenant  for  his  building. 
Not  being  able  to  find  a  tenant  on  the  usual 
terms,  plaintiff  suggested  to  defendant  that  he 
could  secure  one  A.,  if  defendant  would  invest 
money  in  A.'s  business.  Defendant  answered 
that,  as  a  last  resort,  he  would  invest  the  mon- 
ey if  plaintiff  brought  the  right  kind  of  a  man. 
•Plaintiff  then  arranged  an  interview  between  de- 
fendant and  A.,  and  later  a  corporation  was 
formed  by  defendant,  A.,  and  others  and  leased 
the  building.  Held  that,  in  an  action  by  plain- 
tiff to  recover  commissions  for  finding  a  tenant, 
evidence  as  to  plaintiffs  conversations  with  A. 
in  reference  to  his  taking  the  property  was  ad- 
missible to  show  that  plaintiff's  action  was  the 
procuring  cause  of  the  lease. 

2.  Same— Question  fob  Juby. 

In  an  action  by  a  broker  to  recover  com- 
missions for  leasing  defendant's  property,  evi- 
dence held  sufficient  to  go  to  the  jury  on  the 
question  whether  plaintiff's  action  was  the  pro- 
curing cause  of  the  lease. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  8,  Brokers,  §  128.] 

3.  Work  and  Labob— Failube  to  Establish 
contbact— recovebt  on  quantum  meruit 
— Broker's  Services. 

The  fact  that  in  an  action  by  a  broker  to  re- 
cover commissions  for  leasing  defendant's  prop- 
erty plaintiff  did  not  establish  his  right  to  re- 
cover on  a  contract  for  a  specific  sura  aB  alleged 
in  his  complaint  did  not  preclude  him  from  re- 
covering as  upon  a  quantum  meruit  for  the  value 
of  the  services  which  he  rendered  on  defendant's 
employment. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  50,  Work  and  Labor,  81  23-33.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  Cassius  A.  Lockhart  against  Wil- 
liam Hamlin.  Judgment  for  defendant  (110 
App.  Div.  921,  101  N.  Y.  Supp.  1129),  and 
plaintiff  appeals.  Reversed. 

Moses  Shire,  for  appellant  Louis  L.  Bab- 
cock,  for  respondent. 

WILLARD  BARTLETT,  J.  This  is  an  ac- 
tion to  recover  $20,000  as  compensation  for 
services  alleged  to  have  been  rendered  by  the 
plaintiff  to  the  defendant  in  procuring  a  ten- 
ant for  certain  real  estate  in  the  city  of  Buf- 
falo. The  plaintiff  was  nonsuited,  on  the 
ground  that  he  failed  to  prove  that  his  efforts 
were  the  "direct  procuring  cause"  of  the 
lease,  and  that  his  own  version  of  what  oc- 
curred between  him  and  the  defendant  estop- 
ped him  from  claiming  any  compensation  for 
bis  services.  Further  reference  will  be  made 
to  these  points  hereafter.  The  trial  court  di- 
rected the  plaintiff's  exceptions  to  be  beard  in 
the  first  instance  at  the  Appellate  Division, 
where  they  were  overruled,  and  judgment 
was  directed  In  favor  of  the  defendant 

It  appeared  without  dispute  upon  the  trial 
that  the  plaintiff  and  the  defendant  entered 
Into  an  agreement,  evidenced  by  written  cor- 
respondence between  them,  whereby  the  plain- 
tiff undertook  to  procure  a  tenant  for  the 


property  in  question,  and  the  defendant  prom- 
ised to  pay  him  $20,000  for  his  services  in  so 
doing,  should  the  defendant  make  a  lease  of 
the  said  property  on  or  before  May  L  1904, 
"to  any  one  brought  to  the  defendant  by  the 
plaintiff,  or  whose  coming  could  be  attribut- 
ed to  the  efforts  of  the  plaintiff."  The  plain- 
tiff, after  endeavoring  to  obtain  a  tenant  on 
the  terms  specified  in  this  express  contract. 
Informed  the  defendant  that  he  had  found  it 
very  difficult  to  get  a  man  with  money  enough 
to  go  into  business  in  the  building.  He  sug- 
gested to  Mr.  Hamlin  that  he  would  have  to 
put  some  money  into  the  business  to  be  car- 
ried on  there,  to  which  suggestion  Mr.  Hamlin 
responded  that  he  had  retired  from  business, 
and  did  not  care  to  do  that  but  would  do  so 
if  the  plaintiff  found  him  the  right  kind  of  a 
tenant  According  to  the  plaintiff's  testimo- 
ny, at  this  same  interview  he  told  the  defend- 
ant that  he  believed  he  could  get  Mr.  John  F. 
Sweeney,  one  of  the  most  successful  men  in 
Buffalo,  to  go  iDto  the  building.  The  defend- 
ant asked  him  how  much  money  he  would 
have  to  put  in,  and  the  plaintiff  said,  "perhaps 
$250,000  or  $300,000,"  and  the  defendant  final- 
ly said  to  the  plaintiff  that  "if  be  could  get 
the  right  kind  of  a  man  he  would  put  in  mon- 
ey." After  this  conversation,  the  plaintiff 
went  to  see  Mr.  Sweeney,  had  a  conversation 
with  him,  and  took  him  to  the  defendant's 
house,  where  a  long  interview  ensued  between 
Mr.  Hamlin  and  Mr.  Sweeney  in  regard  to 
the  proposition  that  Mr.  Sweeney  should  en- 
ter into  business  in  the  building  which  Mr. 
Hamlin  desired  to  rent,  and  that  Mr.  Hamlin 
should  put  money  Into  the  enterprise.  Subse- 
quently a  corporation  was  formed  under  the 
name  of  the  "Sweeney  Company,"  In  which 
Mr.  Sweeney,  Mr.  Hamlin,  and  others  were 
Interested,  and  this  corporation  took  a  lease 
of  the  premises.  The  plaintiff  bases  his  claim 
to  a  recovery  in  this  action  upon  the  making 
of  this  lease,  which  he  alleges  was  due  to 
his  efforts  to  Induce  Mr.  Sweeney  to  become 
a  tenant  and  go  into  business  upon  the  prop- 
erty in  question. 
'If  the  plaintiffs  case  rested  upon  the  writ- 
ten contract  alone,  it  Is  plain  that  be  could 
not  recover.  The  status  of  Mr.  Hamlin  In 
that  contract  was  Bimply  that  of  the  land- 
lord of  the  property.  The  agreement  did  not 
contemplate  the  advance  of  any  money  on  his 
part  In  order  to  procure  a  tenant  The  plain 
tiff,  according  to  his  own  testimony,  tried  to 
procure  a  tenant,  and  was  unable  to  do  so 
unless  tbe  landlord  was  willing  to  invest  a 
considerable  sum  in  such  business  as  a  ten- 
ant might  desire  to  establish  in  the  premises. 
If  Mr.  Hamlin,  at  the  Interview  when  the 
plaintiff  announced  his  failure  in  this  re- 
spect bad  declined  to  go  any  further  in  the 
transaction,  except  on  the  conditions  specified 
In  the  correspondence  between  him  and  the 
plaintiff,  there  would  have  been  an  end  of  the 
matter.  But,  If  the  plaintiff  is  to  be  believed, 
be  did  not  do  this.  He  said :  "As  a  last  re- 
sort, if  you  bring  me  the  right  kind  of  a 
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man,  I  would  pat  In  the  money  needed." 
From  this  statement  the  Jury,  If  they  believed 
it,  would  have  been  authorized  to  Infer  an 
employment  of  the  plaintiff  to  continue  his 
efforts  to  find  a  tenant  and  an  agreement  by 
implication  on  the  part  of  the  defendant  to 
pay  him  for  his  services  in  so  doing,  in  case 
be  should  find  a  tenant  with  whom  Mr.  Ham- 
lin could  make  a  satisfactory  arrangement  as 
to  the  amount  which  he  was  to  put  Into  the 
business.  It  is  true  that,  upon  his  cross-ex- 
amination, the  plaintiff  admitted  that  Mr. 
Hamlin,  after  he  had  brought  Mr.  Sweeney 
to  him,  did  say  that,  if  he  was  required  to 
put  in  capital,  that  ended  the  plaintiffs  ar- 
rangement with  him;  but  this  statement  on 
the  part  of  the  defendant,  made  after  the 
plaintiff  had  brought  Mr.  Sweeney  to  his 
home  as  a  prospective  tenant,  acting  upon 
the  previous  assurance  that  he  would  put  In 
the  money  needed  If  the  plaintiff  brought  him 
the  right  kind  of  a  man,  could  not  avail  to 
destroy  the  plaintiff's  right  to  compensation 
for  his  services  if  the  defendant  afterward 
accepted  Mr.  Sweeney  as  a  satisfactory  ten- 
ant 

The  jury  also  would  have  been  authorized 
to  find  from  the  evidence  that  the  tenancy 
of  the  corporation  known  as  the  "Sweeney 
Company"  was  such  a  tenancy  as  was  con- 
templated by  the  defendant  in  his  interview 
with  the  plaintiff,  and  tbat  it  was  brought 
about  by  the  plaintiff's  efforts  directed 
toward  that  end.  The  plaintiff  was  not  al- 
lowed to  testify  fully  on  this  last  point;  the 
trial  court  having  erroneously  refused  to 
receive  evidence  as  to  his  conversations  with 
Mr.  Sweeney  in  reference  to  his  taking  the 
property.  Proof  of  such  conversations  was 
admissible,  not  as  evidence  of  the  truth  of 
any  of  the  facts  stated  therein,  but  to  show 
that  the  plaintiff's  action  was  the  procuring 
cause  of  the  lease  eventually  made.  The 
exception  to  the  exclusion  of  this  evidence 
was  well  taken. 

Upon  all  the  proof,  we  think  that  the  learn- 
ed trial  court  erred  in  dismissing  the  com- 
plaint There  was  no  objection  to  any  of  the 
evidence  which  was  received.  It  is  true  that 
the  plaintiff  did  not  establish  his  right  to  re- 
cover upon  a  contract  for  a  specific  sum  as 
alleged  in  the  complaint,  but  this  did  not  pre- 
clude him  from  recovering  as  upon  a  quantum 
meruit  for  the  value  of  the  services  which  he 
rendered  upon  the  defendant's  employment 
If  that  employment  was  established  to  the 
satisfaction  of  the  Jury.  Sussdorff  v.  Schmidt 
55  N.  T.  319. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with-  costs  to  abide  the 
event 

CULLEN,  C  J.,  and  GRAY,  O'BRIEN, 
VANN,  and  CHASE,  JJ.,  concur.  WERNER, 
J.,  absent 

Judgment  reversed,  etc 


(ISO  N.  Y.  158) 

SEELEY  v.  STEVENS,  Superintendent  of  Pub- 
lic Works. 

(Court  of  Appeals  of  New  York.   Dec.  10,  1907.) 

1.  Officers— Preference  to  Veterans— Con- 
stitutional and  Statutory  Provisions. 

Const,  art.  5,  §  3,  gives  the  superintendent 
of  public  works  the  power  to  appoint  and  re- 
move all  persons  employed  in  the  care  and 
management  of  canals  with  certain  exceptions. 
Article  5,  5  9,  gives  preference  in  appointments 
and  promotions'  to  Civil  War  veterans.  Held. 
that  Laws  1899.  p.  809,  c.  370.  S  21,  providing 
that  no  veteran  holding  a  position  by  appoint- 
ment or  employment  shal'  be  removed  from  such 
position  or  employment  except  for  incompe- 
tency or  misconduct  after  bearing  upon  stated 
charges,  is  not  in  conflict  with  the  constitutional 
power  of  the  superintendent  of  public  works  to 
remove  the  canal  employes,  as  the  provision  of 
article  5.  §  9,  giving  preference  to  veterans  in 
appointments  and  promotions,  did  not  only 
mean  a  mere  preference  in  appointment,  but  also 
included  the  right  to  be  retained  in  the  service 
except  for  misconduct  and  incompetency  to  be 
declared  and  found  upon  charges  after  bearing. 

TEd.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  37.  Officers,  8S  12,  97.] 

2.  Constitutional  Law— Judicial  Author- 
ity—Validity or  Statutes. 

A  statute  will  not  be  declared  to  be  in  con- 
flict with  the  Constitution  unless  it  is  so  repug- 
nant thereto  that  the  two  enactments  cannot 
stand  or  be  reconciled  in  any  reasonable  way. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  10,  Constitutional  Law,  §  46.] 

Gray  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Application  by  Frank  B.  Seeley  for  a  writ 
of  mandamus  to  compel  Frederick  C.  Ste- 
vens, superintendent  of  public  works  of  the 
state  of  New  York,  to  restore  the  applicant 
to  a  position  from  which  he  had  been  remov- 
ed. From  an  order  denying  the  application 
(104  N.  Y.  Supp.  1145),  relator  appeals.  Re- 
versed, and  writ  granted. 

Irving  L'Hommedieu,  for  appellant. 
George  E.  Pierce,  for  respondent 

O'BRIEN,  J.  The  relator  applied  to  the 
Special  Term  of  the  Supreme  Court  for  a 
writ  of  peremptory  mandamus  commanding 
the  state  superintendent  of  public  works  to 
restore  him  to  a  position  in  that  department 
from  which,  as  be  claims,  he  was  unlawfully 
removed.  The  relator  in  his  application,  in 
the  form  of  an  affidavit,  stated  the  facts  up- 
on which  he  rested  bis  right  to  the  writ.  No 
answer  was  made  to  this  affidavit,  and  hence 
the  facts  are  admitted,  since  the  defendant 
in  legal  effect  demurred  and  rested  his  de- 
fense entirely  upon  questions  of  law;  and 
so  the  question  is  whether  upon  the  conceded 
facts  stated  in  the  relator's  affidavit  he  was 
as  matter  of  law  entitled  to  the  writ  There 
was  no  question  of  discretion  Involved. 

The  admitted  facts  are  these,  viz.:  That 
the  relator  Is  an  honorably  discharged  sol- 
dier, having  served  as  such  in  the  Union 
army  during  the  recent  war;  that  on  the 
12th  of  March,  1895,  he  was  appointed  super- 
intendent of  repairs  of  one  of  the  sections 
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of  the  Erie  Canal  by  the  then  superintendent 
of  public  works,  and  since  that  time  he  has 
occupied  the  position  and  discharged  the  du- 
ties until  the  21st  day  of  December,  190% 
on  which  day  he  was  summarily  removed 
from  the  position  by  the  then  superintendent 
of  public  works;  that  prior  to  his  discharge 
he  had  notified  the  superintendent  in  writing 
that  he  was  an  honorably  discharged  soldier; 
and  that  no  charges  had  been  brought  against 
him,  and  no  copy  of  any  charge  served  on 
him  with  an  opportunity  for  a  hearing  there- 
on, nor  had  any  hearing  been  given.  Upon 
these  facts  he  prayed  that  a  peremptory  man- 
damus Issue  directing  and  commanding  the 
superintendent,  or  his  successor,  to  reinstate 
him  in  the  position  from  which  he  says  he 
was  unlawfully  removed.  The  defendant, 
the  present  superintendent.  Is  the  successor 
of  the  officer  who  made  the  removal,  but  had 
nothing  to  do  with  the  removal,  and  is  sim- 
ply made  a  party  In  order  to  effectuate  the 
relief  which  the  relator  prayed  for. 

So  that  the  sole  question  presented  by 
this  appeal  is  whether  a  veteran  soldier,  oc- 
cupying a  position  by  appointment  in  the 
department  of  public  works,  can  be  removed 
therefrom  after  serving  some  11  years  with- 
out any  charges  made,  notice  given,  or  op- 
portunity to  be  heard,  and  no  hearing  grant- 
ed. By  section  21,  c.  370,  p.  809,  of  the  Laws 
of  1899,  it  is  provided  that:  "No  person  hold- 
ing a  position  by  appointment  or  employ- 
ment In  the  state  of  New  York,  •  *  * 
who  Is   an   honorably   discharged  soldier 

*  *  •  shall  be  removed  from  such  posi- 
tion or  employment,  except  for  Incompetency 
or  misconduct  shown  after  a  hearing,  upon 
due  notice,  upon  stated  charges  and  with 
the  right  to  such  employee  or  appointee  to 
review  by  a  writ  of  certiorari."  It  cannot  be 
doubted  that.  If  this  statute  was  In  full  force 
and  operation  when  the  relator  was  removed 
from  his  position,  such  removal  was  unlaw- 
ful. The  learned  Judge  at  Special  Term,  in  a 
very  clear  and  concise  opinion,  stated  his 
reasons  for  denying  the  application,  and  his 
opinion  was  adopted  by  the  Appellate  Divi- 
sion In  affirming  the  order;  one  member  of 
the  court  dissenting  In  an  opinion  in  which 
his  views  were  very  clearly  expressed.  So 
we  have  the  full  benefit  of  the  discussion  In 
the  courts  below  with  respect  to  the  question 
presented  by  this  appeal,  and  the  conclusion 
of  both  courts  was  that  the  statute  quoted 
above  was  repugnant  to  the  state  Constitu- 
tion and  therefore  Inoperative  and  void.  We 
must  therefore  inquire  whether  the  Legis- 
lature had  the  power  to  enact  the  statute 
which  forbids  the  removal  of  a  veteran 
from  his  position  except  upon  charges  made 
in  writing,  notice  given,  and  a  hearing 
granted. 

The  provision  of  the  state  Constitution 
which  It  Is  said  condemns  this  legislation  is 
as  follows:  "A  superintendent  of  public 
works  shall  be  appointed  by  the  governor. 

•  •  •  The  superintendent  of  public  works 


shall  appoint  not  more  than  three  assistan* 
superintendents,  whose  duties  shall  be  pre- 
scribed by  him,  subject  to  modification  by 
the  legislature.  •  •  •  All  other  persons 
employed  in  the  care  and  management  of  the 
canals,  except  collectors  of  tolls  and  those 
in  the  department  of  the  state  engineer 
and  surveyor,  shall  be  appointed  by  the  su- 
perintendent of  public  works,  and  be  subject 
to  suspension  and  removal  by  him."  Article 
5,  S  3.  This  provision  Is  found  in  the  pres- 
ent Constitution  and  was  In  the  Constitu- 
tion which  the  present  one  replaced.  But 
the  present  Constitution  now  contains  a  pro- 
vision which  Is  new  and  was  absent  from  an 
the  Constitutions  that  preceded  it.  It  Is  as 
follows:  "Appointments  and  promotions  in 
the  civil  service  of  the  state,  and  of  all  the 
civil  divisions  thereof,  including  cities  and 
villages,  shall  be  made  according  to  merit 
and  fitness  to  be  ascertained,  so  far  as  prac- 
ticable, by  examinations,  which,  so  far  as 
practicable,  shall  be  competitive;  provided, 
however,  that  honorably  discharged  soldiers 
and  sailors  from  the  army  and  navy  of  the 
United  States  in  the  late  Civil  War,  who  are 
citizens  and  residents  of  this  state,  shall  be 
entitled  to  preference  in  appointment  and 
promotion  without  regard  to  their  standing 
on  any  list  from  which  such  appointment  or 
promotion  shall  be  made.  Laws  shall  be 
made  to  provide  for  the  enforcement  of  this 
section."  Article  5,  5  9.  It  will  be  seen, 
therefore,  that  the  present  Constitution  not 
only  enacted  that  veterans  should  have  a 
preference  In  appointments  and  promotions, 
but  directed  the  Legislature  to  enact  laws 
for  the  enforcement  of  that  provision,  and 
the  act  of  1899  was  passed  in  pursuance  of 
that  direction.  It  was  In  its  general  features 
a  re-enactment  of  a  statute  passed  in  1891. 
The  general  statute  in  regard  to  the  civil 
service  of  the  state  was  enacted  In  1883.  and 
has  since  been  In  full  force,,  with  the  changes 
made  by  the  Legislature  from  time  to  time. 
But  it  was  clearly  the  purpose  of  the  people 
of  the  state  In  adopting  the  present  Constitu- 
tion to  embody  the  principle  that  appoint- 
ments and  promotions  In  the  civil  service 
should  be  made  for  merit,  to  be  ascertained 
by  competitive  examination.  The  general 
scope  and  effect  of  the  constitutional  provi- 
sion In  regard  to  the  civil  service,  as  enacted 
in  the  present  Constitution,  was  passed  upon 
In  this  court  only  a  short  time  after  the 
present  Constitution  was  adopted.  People 
ex  rel.  McClelland  v.  Roberts,  148  N.  Y.  360, 
42  N.  E.  1082,  31  L.  R.  A.  399.  It  had  been 
held  In  the  case  of  People  ex  rel.  Killeen  v. 
Angle,  109  N.  Y.  564,  17  N.  E.  413,  that  the 
then  civil  service  law  did  not  apply  to  the 
department  of  public  works,  since  the  Consti- 
tution, as  It  then  stood,  vested  the  appoint- 
ing power  In  the  superintendent  Speaking 
of  the  changes  made  with  respect  to  the  civil 
service  by  the  present  Constitution,  It  was 
said  In  the  former  case  that  It  was  "apparent 
that  a  new  principle  far-reaching  in  its  scope 
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and  effect  has  been  firmly  embedded  in  the 
Constitution."  The  new  principle  thus  re- 
ferred to  is  expressed  in  the  words  of  the 
present  Constitution  which  have  been  quoted; 
and  it  was  also  said  that:  "The  Constitu- 
tion as  it  now  exists  must  be  read  and  con- 
sidered in  all  Its  different  parts,  and  each 
provision  must  be  given  its  appropriate 
place  in  the  system  and  some  office  to  per- 
form, and  at  the  same  time  all  must  be  so 
construed  as  to  operate  harmoniously.  The 
application  of  these  familiar  rules  of  consti- 
tutional construction  removes  all  doubt  or 
difficulty  with  respect  to  the  question  under 
consideration,  and  the  conclusion  must  fol- 
low that,  while  the  power  of  appointment 
and  removal  is  still  with  the  superintendent 
of  public  works,  It  is  subject  to  legislative 
regulation  as  to  the  mode  and  manner,  and 
is  brought  within  the  operation  of  general 
laws  on  that  subject" 

It  Is  appropriate  now  to  inquire  as  to  what 
particular  provision  of  the  present  Constitu- 
tion has  been  violated  by  the  passage  of  the 
act  of  1889,  which  secured  to  veterans  the 
right  to  retain  the  positions  to  which  they 
were  appointed  unless  removed  for  cause  aft- 
er a  hearing.  There  is  only  one  possible  an- 
swer to  this  inquiry,  and  that  is  that,  since 
the  Constitution  conferred  upon  the  superin- 
tendent of  public  works  the  power  of  appoint- 
ment and  the  power  of  suspension  and  re- 
moval, .  the  Legislature  had  no  authority  to 
enact  that  a  veteran,  while  still  removable 
by  the  power  that  appointed  him,  was  en- 
titled to  notice  and  a  bearing  upon  charges 
before  such  removal  could  be  made.  It  will 
be  observed  that  the  Legislature  did  not  take 
from  the  superintendent  the  power  either 
to  appoint,  suspend,  or  remove.  It  simply 
provided  that  the  veteran  should  have  the 
right  to  be  beard  before  the  removal  was 
made.  The  Constitution  provides  that  the 
veteran  shall  be  entitled  to  preference  In  ap- 
pointments and  promotions  irrespective  of  the 
place  he  occupies  on  the  civil  service  list. 
But  the  construction  given  to  this  provision 
by  the  learned  courts  below  renders  It  whol- 
ly Illusory,  since  the  contention  Is  that  the 
superintendent  may  obey  the  letter  of  the 
Constitution  by  making  the  preferential  ap- 
pointment one  day  and  nullify  that  act  by 
removing  him  the  next  day  without  cause  or 
bearing.  If  that  Is  the  law  with  respect  to 
veterans  In  the  department  of  public  works, 
It  would  seem  to  be  a  case  where  the  fra Bi- 
ers of  the  Constitution  gave  the  word  of 
promise  to  the  ear,  only  to  break  It  to  the 
hope. 

I  do  not  think  that  the  constitutional  man- 
date to  give  preference  to  veterans  In  all  ap- 
pointments and  promotions  was  such  an  idle 
and  empty  fulmination.  This  court  has  often 
said  that  the  language  of  the  Constitution  In 
regard  to  appointments  In  the  civil  service 
embodied  a  broad  and  far-reaching  principle. 
The  principle  -doubtless  was  to  give  at  least 
something  like  permanency  of  tenure  to  ap- 


pointees In  the  civil  service,  and  above  all  to 
put  an  end  to  the  vicious  practice  which  had 
grown  up  of  changing  employes  whenever  the 
appointing  power  was  changed  without  any 
cause  except  the  unrestrained  will  of  the 
person  who  happened  for  the  time  being  to  be 
at  the  bead  of  the  department  It  will  be 
seen  that  the  command  of  the  Constitution 
applies  to  all  appointees  under  the  state  gov- 
ernment which  includes  cities  and  villages, 
and  hence  the  provision  has  the  same  appli- 
cation to  state  and  city  departments.  What- 
ever the  true  scope  and  meaning  of  the 
words  securing  preference  to  veterans  may 
be,  it  has  the  same  meaning  when  applied  to 
city  or  state  departments,  and  this  court  has 
given  an  exposition  of  the  effect  and  meaning 
of  the  words  securing  a  preference  for  veter- 
ans that  has  a  direct  application  to  this  case. 
The  bead  of  a  city  department  was  bound  by 
law  to  keep  the  expenses  of  the  department 
within  the  appropriations,  and  he  could  do 
that  only  by  reducing  the  pay  roll  and  dis- 
charging employes,  and  accordingly  he  select- 
ed 14  for  immediate  dismissal,  and  they  were 
dismissed.  Among  the  number  was  one  who 
happened  to  be  a  veteran,  but  the  least  ef- 
ficient person  In  the  whole  department  and, 
of  course,  one  who  could  be  removed  with 
the  least  prejudice  to  the  public  service. 
This  court  held  that  the  constitutional  pro- 
vision securing  to  the  veteran  preference  in 
appointment  also  secured  to  him  the  right 
to  be  retained.  It  condemned  the  idea  that, 
the  Constitution  applied  only  to  appointments 
and  promotions.  The  contention  in  that  case 
against  the  veteran  was  that  the  Constitution 
provided  only  for  a  preference  in  appoint- 
ment and  did  not  in  terms  or  otherwise,  pro- 
vide that  he  shall  be  continued  in  the  public 
service  in  preference  to  other  appointees,  and 
that  the  Legislature  could  go  no  farther  In 
securing  a  permanency  of  tenure  than  the 
very  words  of  the  Constitution;  but  this  court 
held  otherwise,  as  has  been  stated,  and  de- 
clared that  the  veteran  must  be  reinstated, 
although  the  least  efficient  of  al>  the  staff. 
It  did  not  deny  the  power  to  remove  him,  but 
held  that  the  removal  could  be  made  only 
for  cause  after  a  hearing  in  compliance  with 
the  statute.  This  is  the  language  which  the 
court  employed  in  expounding  the  general 
scope  and  meaning  of  the  Constitution  in  re- 
gard to  appointments  in  the  civil  service. 

"While  the  Legislature  cannot  enact  laws 
repugnant  to  this  provision  of  the  Constitu- 
tion, it  may  legislate  further  in  that  direc- 
tion from  time  to  time  if  in  its  judgment  it 
shall  seem  wise  to  do  so.  As  It  created  the 
civil  service  system  in  this  state  substantial- 
ly as  It  now  is  before  there  was  any  con- 
stitutional provision  on  the  subject  so  It 
may  go  on  from  time  to  time  strengthening 
It  In  what  experience  may  prove  to  be  the 
weak  places,  provided  always  that  it  does 
not  offend  against  any  of  the  provisions 
which  the  people  have  incorporated  into  the 
organic  law.   And  so  It  was  within  Its  pow- 
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er  to  place  a  limit  upon  the  removal  of  per- 
sons employed  in  the  public  service  as  it  has 
done  by  section  21,  in  which,  in  addition  to 
the  provisions  already  mentioned,  it  is  pro- 
vided that  in  cities  of  the  first  class,  If  the 
position  held  by  an  honorably  discharged  sol- 
dier shall  become  unnecessary  or  be  abolished 
for  reasons  of  economy  or  otherwise,  he  shall 
not  be  discharged  from  public  service,  but 
shall  be  transferred  to  any  branch  of  the 
city  service  for  such  duty  in  that  service  as 
he  may  be  fitted  for,  receiving  the  same  com- 
pensation as  before."  Matter  of  Stutzbach  v. 
Coler,  108  N.  Y.  422,  61  N.  E.  697.  In  this 
exposition  of  the  true  scope  and  meaning  of 
the  words  securing  a  preference  to  veterans, 
this  court  was  unanimous,  except  one  member 
not  voting.  The  decision  in  this  case  cannot 
be  reconciled  In  any  reasonable  way  with  the 
views  thus  expressed,  since  it  was  held  that 
the  Constitution  Intended  not  only  a  pref- 
erence In  appointments,  but  a  permanency  of 
tenure,  except  In  cases  of  misconduct  or  in- 
competency, to  be  declared  upon  charges 
made  and  a  hearing  had.  So  it  has  been  held 
that  the  Legislature  may  in  all  cases  pre- 
scribe to  the  appointing  power  the  mode  and 
manner  in  which  the  removal  must  be  made. 
Such  regulation  does  not  conflict  with  the 
power  to  remove.  It  only  prescribes  the  pro- 
cedure and  what  shall  be  done  In  order  to 
make  the  removal.  The  superintendent  of 
public  works  may  remove  appointees,  but  Is 
it  not  competent  for  the  Legislature  to  pre- 
scribe that  the  removal  shall  be  evidenced  by 
some  writing  filed  In  the  department?  And, 
If  so,  may  it  not  go  farther  and  prescribe 
that  the  person  selected  for  removal  shall 
have  one,  two,  or  three  days'  notice,  as  the 
case  may  be,  before  being  deprived  of  his 
position?  And  is  It  not  equally  competent 
for  the  Legislature  to  say  that  he  shall  be 
Informed  in  writing  of  the  reasons  for  re- 
moving him  and  an  opportunity  to  make  an 
explanation  and  to  be  heard  upon  the  charge, 
whatever  It  may  be?  Is  the  power  to  re- 
move a  veteran  so  sacred  and  so  hedged  about 
by  constitutional  safeguards  that  the  Legis- 
lature cannot  provide  that  In  order  to  ef- 
fectuate the  removal  some  or  all  of  these 
things  must  precede  the  removal?  It  seems 
to  me  not;  and,  if  it  can  say  that  any  one  of 
these  things  shall  be  done,  why  not  all?  Is 
there  such  a  conflict  between  the  power  of 
removal  by  the  head  of  the  department  and 
the  power  of  the  Legislature  to  prescribe  the 
manner  In  which  the  removal  shall  be  made 
that  the  statute  must  be  held  to  be  void  as 
repugnant  to  the  Constitution?   I  think  not. 

We  have  in  this  case  two  constitutional 
provisions  and  a  statute  passed  in  pursuance 
thereof.  We  are  required  to  give  effect  to 
all  and  such  a  construction,  If  possible,  that 
nil  may  operate  harmoniously.  In  order  to 
nullify  the  statute,  we  must  be  able  to  say 
that  it  is  so  repugnant  to  and  in  conflict  with 
the  Constitution  that  the  two  enactments 
cannot  stand  or  be  reconciled  In  any  reason- 


able way.  One  section  of  the  Constitution 
gives  to  the  superintendent  power  to  appoint 
and  remove.  Another  that  veterans  shall 
have  preference  in  all  appointments,  which 
this  court  has  held  to  mean  not  only  a  mere 
preference  In  appointments,  but  also  tbe  right 
to  be  retained  In  the  service  except  for  mis- 
conduct and  incompetency  to  be  declared  and 
found  upon  written  charges  after  a  hearing. 
Matter  of  Stutzbach  v.  Coler,  supra.  And, 
finally,  we  have  a  statute  which  declares  the 
same  principle  that  this  court  has  held  to 
be  embodied  in  tbe  Constitution  in  regard  to 
veterans.  I  am  unable  to  discover  the  slight- 
est conflict  in  these  several  provisions,  and 
hence  the  statute  should  be  given  full  force 
and  effect. 

I  think  the  learned  court  below  has  given 
too  much  importance  to  the  words  of  the 
Constitution  which  give  to  the  superintendent 
the  power  to  remove,  since  the  power  of  ap- 
pointment always  implies  the  power  of  re- 
moval, in  the  absence  of  some  restrictive 
legislation.  People  ex  rel.  Cllne  v.  Robb,  126 
N.  Y.  180,  27  N.  E.  267.  In  the  present  case, 
unless  the  veteran  act  Imposes  the  restriction, 
the  power  exists,  even  if  the  word  "removal" 
was  stricken  from  the  Constitution. 

The  order  of  the  Appellate  Division  and  of 
the  Special  Term  should  be  reversed,  with 
costs  in  all  courts,  and  the  writ  should  be 
granted. 

CULLEN,  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  and  CHASE,  JJ.,  concur. 
GRAY  and  WERNER,  JJ.,  dissent. 

Ordered  .accordingly. 


(190  N.  Y.  150) 
PEOPLE  v.  BONIFACIO. 

(Court  of  Appeals  of  New  York.    Dec.  10, 
1907.) 

1.  Criminal  Law— Instructions  —  Requests 
—Quantum  or  Proof. 

Where,  in  a  prosecution  for  homicide,  the 
evidence  was  not  circumstantial,  but  the  killing 
was  testified  to  by  an  eyewitness,  and  the  guilt 
of  defendant  depended  upon  the  credence  which 
the  jury  gave  to  such  testimony,  a  request  to 
instruct  "that,  unless  the  evidence  on  both  sides 
excludes  every  hypothesis  except  that  of  guilt, 
the  defendant  may  be  acquitted,"  was  properly 
refused,  where  the  instructions  given  by  tbe 
court  correctly  instructed  the  jury  as  to  the 
quantum  and  burden  of  proof,  as  the  request 
was  technically  incorrect  in  calling  for  an  abso- 
lute certainty,  instead  of  a  reasonable  moral 
certainty,  in  the  exclusion  of  every  hypothesis 
except  guilt,  and  also  because  inappropriate  to  a 
case  not  depending  wholly  on  circumstantial 
evidence. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  14,  Criminal  Law,  §§  1883-1888.] 

2.  Same— Sufficiency  of  Evidence  —  Quan- 
tum of  Pboof— Words  and  Phrases. 

The  words  "beyond  a  reasonable  doubt'* 
and  "to  a  moral  certainty,"  explanatory  of  the 
quantum  of  proof  required  to  convict  in  a  crim- 
inal prosecution,  are  synonymous.. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol  14,  Criminal  Law,  §§  1263,  1266-126*8.] 
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Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Giovanni  Bonifacio  was  convicted  of  mur- 
der In  the  second  degree,  and  appeals.  Af- 
firmed. 

For  opinion  below,  see  104  N.  Y.  Supp.  181. 

George  M.  Abbot  and  William  E.  Woollard, 
for  appellant.  John  S.  Maxwell,  Dlst.  Atty. 
(Fox  Sponable,  of  counsel),  for  the  People. 

GRAY,  J.  The  defendant  was  charged  In 
the  Indictment  with  the  crime  of  murder  In 
the  first  degree,  for  having  killed  Ralph  Dl 
Sciblo,  by  intentionally  and  deliberately 
shooting  him  with  a  pistol,  on  August  7, 1904. 
His  trial  resulted  in  a  verdict  of  murder  In 
the  second  degree.  The  Appellate  Division, 
by  the  unanimous  vote  of  the  Justices,  has 
affirmed  the  judgment  of  conviction  and,  also, 
an  order,  which  denied  a  motion  for  a  new 
trial,  made  upon  the  ground  of  newly  dis- 
covered evidence.  The  defendant  has  fur- 
ther appealed  to  this  court ;  but,  In  so  far  as 
his  appeal  includes  the  affirmance  of  the 
order  denying  a  new  trial,  the  right  to  a  re- 
view, In  that  respect,  ceased  at  the  Appellate 
Division.  It  was  within  the  discretion  of 
the  court  below  whether  to  grant  the  appli- 
cation, or  not,  and  with  the  exercise  of  that 
discretion  this  court  will  not  interfere.  Up- 
on the  appeal  from  the  affirmance  of  the 
judgment  of  conviction,  all  questions  of  fact, 
or  ns  to  the  sufficiency  of  the  evidence,  must 
be  regarded  as  conclusively  settled,  and  there 
is  but  one  question  of  any  importance,  which 
presents  Itself  for  our  consideration,  and 
that  was  raised  by  an  exception  to  a  ruling 
upon  a  request  to  charge.  That  the  deceased 
was  killed  by  a  shot  from  a  pistol  drawn  by 
the  defendant  is  not  disputed;  but  whether 
the  shooting  was  Intentional,  or  in  self-de- 
fense, or  accidental,  as  the  result  of  a  strug- 
gle between  the  two  men,  formed  the  issue 
at  the  trial.  The  defendant  was  one  of  a 
gang  of  laborers,  employed  upon  some  high- 
way work,  near  the  city  of  Amsterdam,  in 
this  state,  and  the  deceased  kept  a  store  near 
by.  An  altercation  arose  between  them  con- 
cerning a  petty  indebtedness,  owing  by  the 
defendant.  The  testimony  for  the  prosecu- 
tion tended  to  establish  that  the  deceased,  on 
the  day  of  the  homicide,  was  insisting  upon 
an  immediate  payment,  and  that  the  defend- 
ant should  then  leave  the  work.  Upon  the 
latter  saying  that  he  had  no  money,  the  de- 
ceased threatened  him  with  personal  violence 
and  came  towards  him.  The  defendant  drew 
a  revolver,  and  cried  out  to  "step  back,"  or 
he  would  shoot.  The  deceased  continued 
towards  him  and,  when  within  a  few  feet 
of  him,  was  shot.  The  defendant  then  ran 
away,  and  the  deceased  pursued  him  for  a 
short  distance,  when  he  fell  to  the  ground 
and  expired.  The  defendant  was  caught 
some  miles  away  from  the  scene.  The  evi- 
dence for  the  defendant  did  not,  substantial- 
ly, differ  as  to  the  altercation  between  the 
two;  but  it  tended  to  show  that,  when  the 


deceased  came  forward  with  threats,  he  seiz- 
ed hold  of  the  defendant,  and  that,  the  latter 
then  drawing  his  pistol,  It  went  off  in  the 
scuffle,  or  ns  the  result  of  the  deceased's  pull- 
ing at  it  The  defendant,  In  giving  his  ac- 
count of  the  killing,  denied  any  intention  in 
drawing  his  pistol  upon  the  deceased  other 
than  that  of  frightening  him.  The  trial 
judge,  correctly  enough,  charged  the  Jurors 
upon  the  law,  defining  and  explaining  to 
them  the  degrees  of  murder  and  of  man- 
slaughter, and  the  rule  of  presumption,  and 
he  fairly  stated  to  them  the  facts  of  the  case. 
Upon  the  conclusion  of  his  charge,  he  was 
requested  by  the  defendant  to  charge,  fur- 
ther, "that,  unless  the  evidence  on  both  sides 
as  a  whole  excludes  every  hypothesis  except 
that  of  guilt,  the  defendant  may  be  acquit- 
ted." He  answered :  "I  decline  to  charge  in 
that  way.  You  leave  out  the  word  'reason- 
able.' "  This  ruling  presents  the  one  ques- 
tion, which  justifies  some  consideration  by 
this  court  of  this  case.  The  jurors  had  been 
Instructed,  in  the  course  of  the  main  charge, 
that  they  were  to  determine  whether  the  de- 
fendant had  intended  to  kill  the  deceased, 
whether  there  was  any  motive  shown,  and 
that  "In  order  to  convict  the  defendant  the 
evidence  must  be  sufficient  to  satisfy  them 
beyond  a  reasonable  doubt  that  he  was  guil- 
ty." Just  before  the  request  In  question  was 
made,  the  trial  Judge,  also,  at  the  defendant's 
request,  had  Instructed  the  jurors  that  "the 
burden  of  proof  rests  upon  the  prosecution 
at  all  stages  of  the  trial  and  never  shifts  to 
the  defendant,"  and  that  "they  must  be  sat- 
isfied on  every  proposition  beyond  a  reason- 
able doubt."  There  can  be  no  hesitation  in 
concluding  that  the  jurors  had  been  carefully 
and  correctly  instructed  upon  a  proposition 
of  great  Importance  to  the  defendant's  right, 
as  to  the  burden  and  quantum  of  proof. 

Differing  from  the  rule  in  civil  cases,  which 
demands  that  the  case  for  either  party  shall 
be  proved  by  a  preponderance  of  evidence, 
the  rule  in  criminal  cases  requires  that  the 
people  shall  establish  their  case  against  a 
defendant  beyond  a  reasonable  doubt.  "Proof 
beyond  a  reasonable  doubt"  has  been  well 
defined  to  be  that  which  amounts  to  a  moral 
certainty,  as  distinguished  from  an  absolute 
certainty.  Commonwealth  v.  Costley,  118 
Mass.  1.  "Doubt"  is  a  state  of  mind  in 
which  a  conclusion  cannot  be  reached  upon 
the  question  before  it.  If  it  is  not  due  to 
mental  inability  to  co-ordinate  facts  in  evi- 
dence, It  must  arise  from  the  absence  of 
some  material  fact,  or  because  such  a  fact 
has  not  been  sufficiently  established  by  the 
evidence,  and  therefore  the  foundations  for 
a  belief  are  insufficient.  The  application  of 
the  rule  of  reasonable  doubt  is  necessary  in 
all  cases;  but,  in  cases  depending  wholly 
upon  circumstantial  evidence,  it  Is  proper  to 
emphasize  its  application  by  coupling  it  with 
a  statement  that  the  circumstances  must  ex- 
clude beyond  a  reasonable  doubt  every  hy- 
pothesis except  that  of  guilt    In  Starkie's 
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work  on  Evidence,  it  la  said  that  "Juries 
should  convict,  when  they  can  do  so  safely 
and  conscientiously,  upon  circumstantial  evi- 
dence, which  excludes  all  reasonable  doubt" 
(720) ;  and  the  rule  is  laid  down  by  the  same 
author  that  the  circumstances  should,  to  a 
moral  certainty,  exclude  every  hypothesis  but 
the  one  proposed  to  be  proved  (575).  The 
rule  Is  referred  to  in  the  opinion  of  this  court 
in  Ruloff  v.  People,  18  N.  Y.  179,  in  the  dis- 
cussion upon  the  proof  in  cases  where  there 
is  no  direct  proof  of  the  death,  or  of  the  act 
of  the  defendant  alleged  to  have  caused 
death. 

The  defendant's  request  should  not  have 
been  allowed  for  two  reasons,  and  the  quali- 
fied refusal  of  the  trial  judge,  in  my  opinion, 
was  rather  favorable  to  the  defendant  than 
otherwise,  even  if  incorrect,  for  it  applied  a 
too  rigid  rule  of  law  to  the  people's  case. 
The  request  was,  in  itself,  technically  im- 
proper, Inasmuch  as  it  called  for  an  absolute 
certainty  in  the  exclusion  of  any  hypothesis 
except  that  of  guilt.  Such  a  rule  would  make 
convictions  upon  circumstantial  evidence  im- 
practicable. The  law  deals  rather  in  Consid- 
erations of  a  moral  nature,  and  does  not  de- 
mand absolute  certainty.  It  demands  that 
the  evidence  shall  establish  the  truth  of  the 
fact  charged  to  a  reasonable  and  moral  cer- 
tainty; that  is  to  say,  a  certainty,  which 
results  from  the  reason  being  convinced  and 
from  the  Judgment  being  satisfied.  If,  after 
a  careful  and  Impartial  consideration  and 
comparison  of  the  evidence,  the  Jurors  can 
say  that  they  entertain  no  reasonable  doubt 
of  the  defendant's  guilt,  and  therefore  are 
convinced  of  It,  the  requirements  of  the  law 
will  be  satisfied.  See  Commonwealth  v.  Web- 
ster, 5  Cush.  (Mass.)  302,  320,  52  Am.  Dec.  711 ; 
Commonwealth  v.  Costley,  supra;  Hopt  v. 
Utah,  120  U.  S.  430,  439,  7  Sup.  Ct  614,  30  L. 
Ed.  708.  Whether  the  expression  used  is  "be- 
yond a  reasonable  doubt,"  or  "to  a  moral 
certainty,"  is  immaterial,  for  they  are  synony- 
mous, and  each  simply  means  that  the  proof 
must  be  such  as  would  satisfy  the  Judgment 
and  consciences  of  the  Jurors  that  the  crime 
charged  had  been  committed  by  the  defend- 
ant, and  that  no  other  reasonable  conclusion 
Was  possible.  Hopt  v.  Utah,  supra.  In 
People  v.  Smith,  162  N.Y.,  at  page  529,  06  N. 
B".,  at  page  1003,  a  request  to  charge  that  "the 
evidence  must  be  so  strong  as  to  remove  every 
other  hypothesis  than  that  of  the  defend- 
ant's guilt"  was  held  to  be  Improper,  for  the 
reason  that  "the  rule  is  that  the  evidence 
must,'  to  a  moral  certainty,  or  beyond  a  rea- 
sonable doubt,  exclude,  or  remove,  every  oth- 
er hypothesis  than  that  of  the  defendant's 
guilt."  Whether,  within  the  opinion  in  People 
v.  Smith,  the  qualification  by  the  trial  Judge 
of  the  request,  by  making  It  a  reasonable  hy- 
pothesis, which  the  evidence  should  exclude, 
would  be,  in  a  proper  case,  reversible  error, 
I  doubt.  In  Hopt  v.  Utah,  supra,  the  United 
States  Supreme  Court  approved  an  instruc- 
tion that  the  Jurors  may  reconcile  the  evi- 


dence upon  any  reasonable  hypothesis,  and 
in  Commonwealth  v.  Costley,  supra,  it  was 
said  that  "proof  "beyond  a  reasonable  doubt' 
is  not  beyond  all  possible  and  Imaginary 
doubt,  but  such  proof  as  precludes  every  rea- 
sonable hypothesis  except  that  which  it  tends 
to  support"  The  distinction  made  by  Judge 
Landon,  in  his  opinion  in  People  v.  Smith, 
between  mere  "hypothesis"  and  "reasonable 
hypothesis"  upon  the  evidence,  is  somwhat 
subtle,  and  I  may  not  quite  apprehend  it; 
but  it  is  not  material  to  this  case.  That  case 
was  one  where  the  fact  charged  was  arson 
committed  by  the  defendant,  and  was  one 
wholly  of  circumstantial  evidence;  while  this 
is  not  In  the  one  case,  there  should  be  no 
possibility  of  confusion  arising  in  the  jurors' 
minds  as  to  the  right  of  the  defendant  to  a 
verdict  that  is  only  arrived  at  when  every 
reasonable  doubt  as  to  the  fact  charged  has 
been  removed  by  the  evidence  of  circumstan- 
ces, which,  when  taken  together,  leave  the 
hypothesis,  or  supposition,  of  guilt  the  sole 
one  to  be  reasonably  drawn  therefrom.  In 
this  case,  the  fact  charged  was  proved  by 
direct  evidence,  through  the  testimony  of 
eyewitnesses,  and  the  guilt  of  the  defendant 
depended  upon  the  credence  which  the  jurors 
gave  to  it  There  might  be  doubt  as  to  his 
intention,  but  that  would  be  because  of  his 
statements,  and  not  from  the  absence  of  some 
material  fact  Attempts  at  definition  are 
more  apt  to  be  confusing  than  helpful,  when 
the  term  attempted  to  be  defined  is,  in  itself, 
neither  abstrusely  expressed,  nor,  being  ex- 
pressed in  ordinary  language,  is  difficult  of 
understanding.  The  purport  of  the  request 
we  are  considering  was,  plainly  enough,  an 
attempt  to  have  defined  further,  what  the 
trial  judge  had  already  sufficiently  explained, 
the  "reasonable  doubt"  which  was  to  be  the 
protection  of  the  accused  against  a  hasty,  an 
arbitrary,  or  a  speculative  conclusion  upon 
the  facto. 

The  further  reason  for  denying  the  request 
beyond  its  technical  inaccuracy,  is  this  that 
it  is  one  more  properly  made  in  a  case  whol- 
ly depending  upon  circumstantial  evidence 
and  was  quite  inappropriate  to  the  facts 
proved.  In  People  v.  Bennett,  49  N.  Y.  137, 
a  case  of  circumstantial  evidence.  Chief 
Judge  Church  laid  down  the  rule  that  "In 
determining  a  question  of  fact  from  circum- 
stantial evidence,  there  are  two  general  rules 
to  be  observed:  (1)  The  hypothesis  of  delin- 
quency, or  guilt  should  flow  naturally  from 
the  facts  proved  and  be  consistent  with  them 
all.  (2)  The  evidence  must  be  such  as  to  ex- 
clude to  a  moral  certainty  every  hypothesis 
but  that  of  his  guilt  of  the  offense  imputed 
to  him."  In  People  v.  Fitzgerald,  156  N.  Y. 
253,  50  N.  E.  846,  also  a  case  of  circumstantial 
evidence,  Judge  O'Brien  laid  down  the  same 
rule,  using  Chief  Judge  Church's  language. 
In  People  v.  Smith,  supra,  as  already  men- 
tioned, the  question  of  the  propriety  of  the 
request  was  considered  and  denied  in  a  case 
wholly  depending  upon  circumstantial  evt- 
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deuce.  Now,  In  this  case,  the  death  of  the 
deceased  was  established  by  direct  evidence. 
It  was  proved  to  be  the  result  of  a  shot  fired 
from  a  pistol  belonging  to,  and  drawn  by,  the 
defendant,  and  this  is  not  disputed.  Whether 
the  wound  was  inflicted  intentionally  by  the 
defendant,  or  by  accident  in  bis  struggle 
with  the  deceased,  and  whether,  If. by  his 
hand,  it  was  in  self-defense,  were  questions 
to  be  answered  upon  the  testimony  given  of 
the  occurrence  by  eyewitnesses  and  by  the 
defendant.  If  the  jurors  believed  the  wit- 
nesses for  the  prosecution,  the  defendant 
warned  the  deceased  to  keep  away,  and,  when 
he  continued  to  approach,  without  seeking 
to  avoid  a  conflict  by  going  away,  drew  a 
pistol  and  shot  him.  If  they  believed  the 
statements  of  the  defendant  and  of  his  wit- 
nesses, he  did  not  shoot  the  deceased;  but 
tbe  pistol,  though  drawn  by  him.  was  pulled 
out  of  his  hand  and  was  discharged^  in  a 
struggle  with  the  deceased.  Thus,  the  deter- 
mination of  the  issue  by  the  jury,  necessarily 
turned  upon  their  belief  in  the  several  state- 
ments of  the  occurrence.  There  were  cir- 
cumstances to  be  considered,  obviously,  be- 
cause there  are  always  such  in  every  case. 
But  the  fact  of  the  killing  was  not  proved 
inferentially  by  circumstances.  The  circum- 
stances attending  the  killing  were  proved  aud 
were  helpful  in  coloring  the  principal  fact; 
such  as,  for  instances,  the  quarrel  about  de^ 
fendant's  indebtedness,  the  threats  of  the 
deceased  and  his  Insisting  upon  the  defend- 
ant leaving  tbe  work  upon  which  he  was  em- 
ployed, and  the  defendant's  running  away 
immediately  after  the  deceased  was  shot 
While,  therefore,  the  defendant  was  entitled 
to  have  the  jurors  instructed  that  they  must 
extend  to  him  the  benefit  of  every  reasonable 
doubt  upon  the  evidence,  he  was  not  entitled 
to  an  Instruction  that  they  might  acquit  "un- 
less the  evidence  on  both  sides  as  a  whole 
excluded  every  hypothesis  except  that  of 
guilt."  Acquittal  was  to  depend  upon  the 
credence  they  gave  to  the  defendant's  version 
of  the  occurrence,  while  the  degree  of  his 
guilt  would  depend  upon  the  Jurors'  view  of 
the  surrounding  circumstances,  in  connection 
with  the  statements. 
I  advise  an  afflrmance  of  the  judgment. 

CULLEN,  C.  J.,  and  O'BRIEN,  VANN, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 

(190  N.  Y.  188) 

WINTER  v.  CITY  OF  NIAGARA  FALLS. 

(Court  of  Appeals  of  New  York.    Dec  10, 
1907.) 

1.  Municipal  Corporations  —  Torts  —  Per- 
sonal Injuries— Notice— Actions. 

Niagara  Falls  city  charter,  providing  that 
claims  for  damages  founded  on  negligence  of  the 
city  shall  be  presented  to  the  council  within  30 
days,  or  an  action  therefor  shall  be  barred,  is 
not  a  statute  of  limitations,  the  running  of 


which  is,  under  Code  Civ.  Proc.  I  896,  suspended 
during  infancy  of  one  injured  through  the  neg- 
ligence of  the  city,  but  prescribes  a  condition 
precedent  to  the  maintenance  of  an  action,  and 
compliance  with  it  is  a  fact  to  be  alleged  and 
proved  like  any  other  condition  precedent. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1562.] 

2.  Same  —  Liability  —  Statutory  Regula- 
tions. 

Municipal  liability  for  injuries  is  a  matter 
within  the  control  of  the  Legislature,  and  when 
it  is  enacted  what  that  liability  shall  be,  and 
the  conditions  on  which  it  may  be  enforced  are 
prescribed,  the  statutory  provisions  are  control- 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  36,  Municipal  Corporations,  5  1545.] 

3.  Same. 

To  require  the  presentation  of  a  claim 
against  a  city  within  a  specified  time  as  a  con- 
dition precedent  to  the  maintenance  of  an  action 
is  reasonable,  and  will  be  enforced,  though  the 
provision  is  not  so  rigid  as  to  be  beyond  a  con- 
struction admitting  of  a  substantial  compliance 
or  of  an  excuse  for  delay  in  performance  caused 
by  the  inability  of  the  claimant  to  comply. 

[Ed.  Note. — For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  6  1562.] 

4.  Pleading — Complaint  —  Allegations  ok 
Performance  of  Conditions  Precedent. 

Omission  in  the  complaint  of  an  averment 
of  performance  of  a  condition  precedent,  or  of  an 
excuse  for  nonperformance,  is  fatal  on  demurrer. 

[Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  39,  Pleading,  §§  124-126.] 

5.  Municipal  Cobpobationb— Injuries—  No- 
tice—Waiver. 

Niagara  Falls  city  charter  provides  that 
claims  for  damages  founded  on  negligence  of  the 
city  shall  be  presented  to  the  council  within  30 
days,  or  an  action  therefor  shall  be  barred,  and 
requires  the  corporation  council  to  investigate 
claims  for  personal  injuries.  An  infant  injured 
through  the  negligence  of  the  city  failed  to  file 
a  notice  thereof  within  30  days.  While  he  was 
in  the  hospital,  the  mayor  called  on  him,  sympa- 
thized with  him,  and  the  city  paid  the  bill  for 
hospital  services.  After  the  infant  had  filed  a 
claim,  he  was  subpoenaed  by  a  policeman  of  the 
city  to  appear  before  officers  thereof.  He  did 
so  and  was  examined  by  the  city  attorney. 
ZTcId,  not  to  constitute  a  waiver  of  the  city's 
right  to  insist  that  the  claim  had  not  been  pre- 
sented in  time. 

6.  Same— Complaint— Sufficiency. 

Where  the  complaint,  in  an  action  against 
a  city  for  personal  injuries  sustained  by  an  in- 
fant through  its  negligence,  did  not  allege  the 
presentation  of  the  claim  within  30  days,  as  re- 
quired by  the  charter  of  the  city,  and  did  not 
allege  a  waiver  thereof,  nor  any  facts  excusing 
plaintiff  from  performance,  the  complaint  was 
bad  on  demurrer. 

O'Brien  and  Vann,  JJ.,  dissenting. 

Action  by  Albert  J.  Winter  against  the 
city  of  Niagara  Falls.  On  a  Judgment  of  the 
Appellate  Division  (104  N.  Y.  Supp.  39,  119 
App.  Dlv.  586),  reversing  an  interlocutory 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, the  case  was  certified  to  the  Court  of 
Appeals  on  the  question  of  the  sufficiency  of 
the  facts  stated  In  the  complaint  to  consti- 
tute a  cause  of  action.  Question  answered 
in  the  negative,  and  judgment  of  Special 
Term  affirmed. 

This  action  was  brought  by  tbe  plaintiff 
to  recover  damages  for  injuries  sustained 
by  him,  which  are  alleged  to  have  been  caus- 
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ed  by  the  negligence  of  the  defendant's  serv- 
ants. The  complaint  sets  forth  that  the 
plaintiff,  in  May,  1901,  was  driving  through 
one  of  the  streets  of  the  city,  when  a  steam 
roller,  operated  by  one  of  its  employes,  sud- 
denly started,  making  a  great  noise,  frighten- 
ed his  horse,  and  caused  It  to  run  away.  His 
wagon  was  overturned,  and  the  injuries  com- 
plained of  were  then  occasioned.  He  sets 
out  the  nature  of  the  injuries,  and  alleges 
that  they  were  caused,  solely,  by  the  negli- 
gence of  the  defendant  and  without  any  neg- 
ligence on  bis  part  He  alleges  that,  as  the 
result  of  his  Injuries,  he  was  confined  In  a 
hospital  for  a  certain  length  of  time,  and 
that,  while  there,  he  was  "visited  by  Mr.  M. 
B.  Butler,  at  that  time  mayor  of  the  defend- 
ant, who  discussed  with  the  plaintiff  the  ac- 
cident, which  resulted  in  his  injury,  and  who 
stated  to  the  plaintiff  that  he  'need  not  wor- 
ry* and  that  'they  would  pay  the  bill' " ;  and 
that,  shortly  thereafter,  the  bill  for  hospital 
services  was  submitted  to  the  common  coun- 
cil of  the  city  and  paid.  The  complaint  fur- 
ther alleges:  That  in  July,  1904,  the  plain- 
tiff caused  to  be  filed  with  the  clerk  of  the 
city  "a  notice  of  intention  to  commence  suit 
to  recover  damages"  and  "a  verified  petition 
directed  to  the  common  council,"  setting  forth 
"the  nature  and  extent  of  plaintiff's  claims 
In  consequence  of  the  accident"  That  "40 
days  and  more  have  expired  since  the  filing  of 
said  petition."  That,  "after  this  plaintiff  had 
caused  his  verified  claim  to  be  served  upon 
the  common  council,  he  was  subpoenaed  by 
a  member  of  the  defendant's  police  force  to 
appear  before  certain  officers  of  said  city, 
and,  In  compliance  with  said  subpoena,  did  so 
appear,  and  was  then  examined  as  to  the 
cause  of  action  and  the  Injuries  herein  al- 
leged; said  examination  being  conducted  by 
the  city  attorney."  Lastly,  it  alleges  that  the 
plaintiff,  at  the  time  of  the  accident,  "was  In 
his  eighteenth  year,"  and  "that  he  arrived  at 
his  majority  July  17,  1904."  The  defendant 
demurred  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained  at  the  Special  Terra;  but,  upon 
appeal  to  the  Appellate  Division,  the  inter- 
locutory judgment  sustaining  the  demurrer 
was  reversed,  and  the  case  was  then  certified 
to  this  court,  upon  the  question  as  to  the 
sufficiency  of  the  facts  stated  in  the  com- 
plaint to  constitute  a  cause  of  action. 

Franklin  J.  McKenna,  for  appellant  John 
T.  Ryan,  for  respondent 

GRAY,  J.  (after  stating  the  facts  as  above). 
Upon  the  face  of  this  complaint.  It  appears 
that  more  than  three  years  had  elapsed  after 
the  plaintiff  sustained  his  injuries  and  before 
he  presented  a  claim  for  damages  to  the  de- 
fendant; but  the  majority  of  the  learned 
justices  of  the  Appellate  Division  were  of  the 
opinion  that  the  defendant  had  waived  com- 
pliance with  a  provision  of  its  charter,  which 
would  have  barred  the  action.  The  charter 


of  the  defendant  provided  that  "all  claims 
for  damages  founded  upon  alleged  negligence 
of  the  city  shall  be  presented  to  the  common 
council,  in  writing,  within  thirty  days  after 
the  occurrence  causing  such  damages";  that 
the  notice  shall  state  the  time,  place,  cause, 
nature,  and  extent  of  the  damages  and  shall 
be  verified ;  that  "the  omission  to  present  any 
claim  in  the  manner,  or  within  the  time,  In 
this  section  provided  shall  be  a  bar  to  an  ac- 
tion against  the  city  therefor";  and  that  no 
action  or  proceeding  to  recover  any  claim 
against  the  city  shall  be  brought  until  the 
expiration  of  40  days  after  the  claim  shall 
have"  been  presented  before  the  common  coun- 
cil for  audit 

Very  correctly,  the  opinion  of  the  court 
below  disposed  of  the  plaintiff's  contention 
that  the  provision  of  the  charter  with  respect 
to  the  time  for  presentation  of  a  claim  was 
a  statute  of  limitation,  the  running  of  which, 
within  the  provisions  of  Code  Civ.  Proc.  I 
396,  would  be  suspended  during  Infancy.  It 
was  nothing  of  the  kind,  for,  as  it  was  ob- 
served, the  requirement  does  not  relate  to  the 
commencement  of  an  action.  The  statute  re- 
quires the  presentation  of  a  claim  to  be  made 
within  30  days  of  the  occurrence  causing  the 
damage,  and  It  bars  an  action  against  the 
city  in  the  case  of  an  omission  to  do  so.  The 
provision  therefore  became  an  essential  part 
of  a  complainant's  cause  of  action,  and  com- 
pliance with  its  requirement  was  a  fact  to- 
be  alleged  and  proved,  like  any  other  condi- 
tion precedent  to  the  existence  of  an  obliga- 
tion. Reining  v.  City  of  Buffalo,  102  N.  Y. 
308,  6  N.  E.  792;  Curry  v.  City  of  Buffalo, 
135  N.  Y.  306,  32  N.  E.  80;  MacMullen  v. 
City  of  MIddletown,  187  N.  Y.  37,  79  N.  E. 
863.  Municipal  liability  for  injuries  Is  a 
matter  that  Is  within  the  control  of  the  Leg- 
islature, and  when  it  is  enacted  what  that 
liability  shall  be,  and  the  conditions  upon 
which  it  may  be  enforced  are  prescribed,  the 
statutory  provisions  are  controlling  upon  the 
subject  To  require  the  presentation  of  a 
claim  within  a  specified  time  Is  quite  a  rea- 
sonable provision,  Inasmuch  as  thereby  the 
municipality  is  afforded  a  measure  of  protec- 
tion against  stale  claims,  or  the  possible  con- 
nivance of  corrupt  officials.  It  permitted  an 
investigation  into  the  occurrence  to  be  had 
at  a  time  when  the  evidence  relating  to  it 
might  more  readily  be  collected.  The  provi- 
sion is  not  so  rigid  as  to  be  beyond  a  con- 
struction, which  admits  of  a  substantial  com- 
pliance with  its  requirement  or  of  an  excuse 
for  delay  in  performance,  when  caused  by  the 
inability  of  the  injured  person  to  comply. 
Walden  v.  City  of  Jamestown,  178  N.  Y.  213. 
70  N.  E.  466.  In  this  complaint,  however, 
not  only  is  there  no  allegation  of  compliance, 
but  no  excuse  for  the  failure  to  present  a 
claim  Is  alleged.  The  plaintiff  was  18  years 
of  age  and,  so  far  as  the  complaint  shows, 
presumably,  was  able  to  cause  a  claim  to  be 
filed,  and  the  Btatute  makes  no  exception  as 
to  persons.   The  question  is  not  as  to  the  ef- 
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feet  of  the  plaintiffs  infancy  upon  the  run- 
ning of  the  statute  of  limitations.  It  is, 
simply,  as  to  the  effect  upon  his  cause  of 
action  of  a  failure  to  present  a  claim  for' 
damages  to  the  city  within  30  days  after  the 
receipt  of  the  injuries,  as  the  charter  requir- 
ed. The  question  was  well  discussed  below, 
and  I  think  it  needs  no  further  discussion 
here. 

I  am  not  able,  however,  to  agree  in  the 
view  that  the  failure  of  the  plaintiff  to  com- 
ply with  the  requirement  of  the  charter  has 
been  waived  by  the  defendant  I  am  not  with- 
out doubt  upon  the  question  whether  a  stat- 
utory provision  of  this  kind  can  be  waived  by 
the  municipal  authorities.  The  liability  of 
the  municipality  is  provided  for  by  a  statute 
and  is  rested  upon  the  performance  of  a  cer- 
tain condition.  It  Is  declared  that  an  omis- 
sion to  comply  with  the  provision  "shall  be  a 
bar  to  an  action  against  the  city."  If  com- 
pliance may  be  waived,  it  would  tend  con- 
siderably to  lessen  the  protection  intended 
to  be  accorded  to  the  city ;  but,  without  de- 
ciding that  question,  and  If  we  shall  assume 
that  it  was  within  the  power  of  the  munic- 
ipal authorities  to  waive  the  failure  of  the 
plaintiff  to  present  his  claim  within  the  time 
prescribed  by  the  statute,  still  I  find  the 
difficulty  in  tne  plaintiff's  case  to  be  that  the 
complaint  neither  expressly  alleges  a  waiver, 
nor  facts,  which,  taken  togetner,  constitute 
a  waiver,  on  the  part  of  the  defendant  It  is 
a  familiar  rule  of  law  that  the  omission  of 
an  averment  of  performance  of  a  condition 
precedent,  or  an  excuse  for  the  nonperform- 
ance, Is  fatal  on  demurrer.  See  1  Chitty  on 
Pleading,  •321,  *327;  Oakley  v.  Morton,  11 
N.  T.  25,  62  Am.  Dec.  40;  Weeks  v.  O'Brien, 
141  N.  Y.  199,  30  N.  E.  185.  That  perform- 
ance of  the  condition  precedent,  imposed  by 
the  statute  upon  a  complainant  intending  to 
bring  an  action  against  the  defendant,  could 
not  be  pleaded,  when  this  action  was  com- 
menced, is  evident;  but  In  such  a  case.  It 
was  obligatory  either  to  plead  a  waiver,  or 
to  allege  facts  which  would  constitute  a 
waiver,  of  performance.  As  already  observ- 
ed, there  is  no  exception  made  in  the  statute 
as  to  persons  under  the  disability  of  infancy, 
and  no  fact  alleged  permits  an  Inference  that 
the  plaintiff  could  not  have  complied  with  the 
requirement  The  fact  that  the  mayor  called 
upon  the  plaintiff,  while  in  the  hospital,  and 
sympathized  with  him,  or  that  the  bill  for 
hospital  services  was  paid  by  the  city,  does 
not,  even  remotely,  show  a  waiver  of  the  re- 
quirement that  any  claim  for  damages  against 
the  city  should  be  presented,  as  provided  for 
in  the  statute.  Neither  do  the  facts  that  he 
was  "subprenaed  by  a  member  of  the  defend- 
ant's police  force  to  appear  before  certain 
officers  of  the  city,"  that  he  did  so,  and  that 
he  was  examined  by  the  city  attorney,  con- 
stitute a  waiver.  The  allegations  in  this 
respect  are  somewhat  vague;  but,  allowing 
all  force  to  them,  what  more  do  they  amount 
to  than  that  the  city  attorney,  after  the 


plaintiff  filed  his  claim  performed  a  duty 
with  which  he  was  charged  by  the  statute? 
Section  4S9  of  the  charter  provides  that  "it 
shall  be  the  duty  of  the  corporation  counsel 
— In  which  name  the  office  of  the  city  at- 
torney was  continued  by  the  amendment  of 
the  charter,  In  1004— to  cause  all  claims  for 
personal  injuries  or  damages  to  property  to 
be  thoroughly  investigated  and  he  shall  ad- 
vise the  proper  committee  of  the  common 
council  In  respect  thereto."  In  examining  the 
plaintiff  therefore  the  corporation  counsel 
simply  discharged  this  duty.  It  was  not  for 
him  to  say  that  he  might  omit  to  discharge 
the  duty  enjoined  by  the  statute  upon  the 
incumbent  of  the  oflice,  which  he  filled,  any 
more  than  it  was  possible  for  him  to  bind 
the  municipality  by  his  opinion  upon  the 
claim.  He  might  at  the  most  advise  the 
common  council  upon  the  facts.  He  was  not 
an  executive  officer.  He  was  only  the  law 
adviser,  or  counsel,  of  the  municipal  corpora- 
tion. Even  what  he  advised  the  common 
council  is  not  alleged.  That  municipal  body, 
alone,  could  waive  the  plaintiff's  failure  to 
present  his  claim  within  the  time  fixed  by 
the  statute  (always  assuming  that  it  had  the 
power  to  do  so),  and  it  is  not  alleged  that  it 
took  any  action  whatever.  With  a  pleading 
neither  alleging  compliance,  substantial,  or 
otherwise,  with  the  requirement  of  the  stat- 
ute, nor  alleging  a  waiver,  or  any  facts  ex- 
cusing the  plaintiff  from  performance,  the 
defendant's  demurrer,  in  my  opinion,  was 
properly  sustained  at  the  Special  Term. 

I  advise  that  the  question  certified  to  this 
court  should  be  answered  In  the  negative, 
that  the  order  appealed  from  should  be  re- 
versed, and  that  the  judgment  of  the  Special 
Term  should*  be  affirmed,  with  costs  in  all 
the  courts,  but  without  prejudice  to  the  plain- 
tiff's rights  to  apply  for  leave  to  amend  his 
pleading,  as  he  may  be  advised. 

CULLEN,  C.  J.,  and  WERNER  and 
CHASE,  JJ.,  concur.  O'BRIEN  and  VANN, 
JJ.,  dissent.  WILLARD  BARTLETT,  J.,  not 
voting. 

Ordered  accordingly. 


(190  N.  Y.  259) 
FOX  et  al.  v.  FITZPATRICK  et  al. 
(Court  of  Appeals  of  New  York.   Dec.  17, 1007.) 

1.  Loos  and  Logging— Sale  of  Standing 
Timber  —  Contbact  to  Cut  —  Title  to 
Tbees. 

Where  F.  contracted  to  sell,  and  B.  to  cut 
and  deliver  to  a  mill,  certain  timber  on  F.'s 
farm,  and  leave  to  the  credit  of  F.  a  certain 
amount  per  1,000  feet,  title  to  the  trees  did  not 
pass  to  B.  until  he  had  fully  performed  his  part 
of  the  contract. 

2.  Partnership  —  Subject-Matteb  —  Inteb- 
est  of  Partners. 

Where  B.,  who  had  a  contract  with  F, 
whereby  he  agreed  to  cut  and  deliver  at  a  cer- 
tain mill  trees  on  the  land  of  F,,  and  leave  to 
the  credit  of  F.  a  certain  sum  per  1,000  feet, 
formed  a  partnership  with  S.  on  such  terms  that 
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each  partner  was  to  have  a  joint  and  common 
interest  in  the  execution  of  the  contract,  the 
agreement  was  not  a  sale  by  B.  to  S.  of  his  in- 
terest in  the  contract,  but  simply  an  interest 
in  the  profits  to  be  derived  from  carrying  it  out. 

8.  Logs  and  Logging—  Sale  of  Standing 
Timbebt— Contract  to  Cut— Title  to  Trees 
and  Logs. 

F.  contracted  with  B.  to  sell  all  the  timber 
of  a  certain  quality  on  his  farm,  and  B.  agreed 
to  cut  and  deliver  it  within  one  year  at  the  mill 
of  F.  &  W.,  and  leave  a  certain  sum  per  1,000 
feet  to  the  credit  of  F.  Before  anything  was 
done  under  the  contract,  B.  agreed  to  give  S.  a 
joint  interest  in  the  execution  of  the  contract 
Later  F.  consented  to  allow  B.  and  S.  to  deliver 
the  logs  to  a  certain  milling  company,  and  they 
agreed  with  the  milling  company  to  do  so,  where- 
upon the  milling  company  advanced  F.  $50  on 
the  contract,  and  some  of  the  logs  were  de- 
livered. Held,  that  there  was  a  valid  contract 
with  the  milling  company,  under  which  B.  and 
S.  were  obliged  to  deliver  the  logs  as  they  were 
cut,  but  under  which  the  milling  company  ac- 
quired no  title  to  the  uncut  trees,  nor  to  any 
logs,  except  as  they  were  delivered. 

4.  Same. 

B.  subsequently  assigned  his  contract  with 
F.  to  F.  &  W.,  who  knew  of  the  contract  of  B. 
and  S,  with  the  milling  company.  Held,  that 
they  took  it  subject  to  such  other  contract,  and 
were  bound  to  deliver  the  logs  to  the  milling 
company  as  fast  as  cut. 

5.  BQurrr-^JuBisDicTioN— Pleading. 

A  party  cannot  be  deprived  of  his  right  to 
a  trial  by  jury,  nor  subjected  to  the  stringent 
methods  frequently  employed  to  enforce  judg- 
ments rendered  by  courts  of  equity,  unless  tne 
facts  conferring  equitable  jurisdiction  are  al- 
leged, proved,  and  found. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  19,  Equity,  §  316.] 

6.  Injunction— Adequate  Remedy  at  Law- 
Rights  under  Contract  —  Solvency  of 
Parties. 

F.  contracted  with  B.  to  sell  all  the  maple 
and  basswood  timber  of  a  certain  quality  on  his 
farm,  and  B.  agreed  to  cut  and  deliver  it  at  the 
mill  of  F.  &  W.,  and  leave  $4  per  1,000  feet 
to  the  credit  of  F.  Before  anything  was  done 
under  the  contract,  B.  agreed  to  give  S.  a  joint 
interest  in  the  execution  of  the  contract.  Later 
F.  consented  to  allow  B.  and  S.  to  deliver  the 
logs  to  a  certain  milling  company,  and  they 
agreed  with  the  milling  company  to  do  so, 
whereupon  the  milling  company  advanced  F.  $50 
on  the  contract,  and  some  of  the  logs  were  de- 
livered. Later  B„  without  the  knowledge  of  F. 
or  S.,  assigned  all  his  interest  in  the  contract 
to  F.  &  W.,  who  knew  at  the  time  that  the  mill- 
ing company  had  already  contracted  for  the 
logs.  In  a  short  time  F.  8c  W.  began  cutting 
and  removing  the  logs  to  their  mill,  whereupon 
F.  and  the  copartners  forming  the  milling  com- 
pany sued  to  enjoin  them  from  doing  so.  B. 
and  S.  were  insolvent,  but  F.  &  W.  and  the  mill- 
ing company  were  both  solvent.  Held,  that  F.'s 
remedy  at  law  was  ample,  and  he  was  not  en- 
titled to  equitable  relief,  since,  if  B.  and  S.  vio- 
lated their  contract  with  the  milling  company, 
this  gave  the  latter  no  cause  of  action  against 
F.,  so  that  he  needed  no  injunction  to  protect 
him  in  that  regard,  and  he  could  not  be  injured 
by  the  delivery  of  the  logs  to  the  solvent  par- 
ties, F.  &  W.,  to  whom  he  had  originally  pro- 
vided they  should  be  delivered :  be  being  enti- 
tled only  to  be  paid  the  sum  of  $4  per  1,000  feet 
on  delivery. 

7.  Same— Remedy  by  Recovery  of  Damages. 

Nor  were  the  other  plaintiffs,  the  copart- 
ners composing  the  milling  company,  entitled 
to  an  injunction  restraining  the  violation  of  the 
contract,  since  maple  and  basswood  logs  are  a 
common  kind  of  property  obtainable  in  the  open 
market,  and  hence  all  damages  sustained  from 


any  wrongful  act  of  P.  As  W.,  were  recoverable 
in  an  action  at  law  properly  brought 

8.  Same— Trust  or  Fiduciary  Relation- 
Performance  of  Negative  Covenant. 

Under  these  circumstances,  no  trust  or  fidu- 
ciary relation  existed  in  reference  to  the  logs, 
and  there  was  no  negative  covenant  to  be  per- 
formed. 

9.  Same  —  Enforcement  of  Contracts  Con- 
cerning Chattels. 

The  equitable  remedy  of  injunction  by  judg- 
ment if  it  is  issued  to  restrain  the  breach  of  a 
contract,  is  a  negative  specific  enforcement  of 
that  contract,  and  jurisdiction  does  not  attach, 
unless  the  contract  is  one  which  will  be  affirm- 
atively specifically  enforced,  and  equity  in  gen- 
eral will  not  decree  the  specific  performance  of 
contracts  concerning  chattels,  because  their  mon- 
ey value  recovered  as  damages  will  enable  the 
party  to  purchase  others  in  the  market  of  like 
kind  and  quality. 
Haight,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  George  A.  Fox  and  others  against 
Frank  Fitzpatrlck  and  others,  impleaded 
with  Ellsworth  Sherman,  to  enjoin  defend- 
ants from  violating  a  contract  From  a  judg- 
ment of  the  Appellate  Division  (100  N.  T. 
Supp.  1116),  affirming  a  judgment  for  plain- 
tiffs entered  upon  the  report  of  a  referee,  de- 
fendants other  than  Sherman  appeal.  Re- 
versed, and  new  trial  granted. 

The  case  made  by  the  complaint  was  in 
equity,  and  the  only  specific  relief  demanded 
was  for  an  injunction  restraining  the  de- 
fendants from  violating  a  certain  contract 
The  allegation  of  the  plaintiffs  that  they  had 
no  adequate  remedy  at  law  was  denied  by  the 
defendants  Fitzpatrlck,  Weller,  and  Ball,  who 
did  not,  however,  plead  as  an  affirmative  de- 
fense that  the  plaintiffs  had  such  a  remedy. 
At  the  trial  the  point  was  raised  by  a  motion 
to  dismiss  both  at  the  close  of  the  evidence 
for  the  plaintiffs  and  at  the  close  of  the  en- 
tire evidence.  No  question  was  raised  as  to 
misjoinder  of  parties  plaintiff  by  demurrer 
or  otherwise. 

The  referee  to  whom  the  action  was  re- 
ferred found  the  following  facts,  In  sub- 
stance: On  the  9th  of  September,  1902.  the 
plaintiff  Fox  owned  a  farm  near  the  village 
of  Elllcottville,  in  this  state,  upon  which  a 
large  number  of  maple  and  some  basswood 
trees  were  standing.  On  that  day  he  entered 
into  a  contract  with  the  defendant  Ball,  of 
which  the  material  part  la  as  follows,  viz.: 
"Party  of  the  first  part  (Fox)  agrees  to  sell 
all  the  maple  and  basswood  timber  that  is 
suitable  for  making  lust  blocks  for  $4.00  per 
thousand  feet  now  on  his  farm  to  party  of 
the  second  part  (Ball).  Party  of  the  second 
part  (Ball)  agrees  to  cut  and  deliver  all  of 
said  timber  within  one  year  from  this  date  to 
Fitzpatrlck  &  Weller  Mill  and  leave  $4.00  per 
M.  to  the  cr.  of  George  Fox."  When  this  con- 
tract was  executed,  the  defendants  Fitzpat- 
rlck and  Weller  were  copartners  engaged  In 
the  manufacture  of  last  blocks  in  Elllcott- 
ville, and  the  plaintiffs  Murpny,  Hickey,  and 
McMabon  were  also  copartners  carrying  on  a 
like  business  in  the  same  place  uuder  the 
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firm  name  of  "The  Klllcottvllle  Milling  Com- 
pany." 

Before  anything  had  been  done  by  the  de- 
fendant Ball  toward  performing  h«s  agree- 
ment with  Fox,  he  formed  a  partnership  with 
tbe  defendant  Sherman  on  such  terms  that 
each  partner  was  "to  have  a  joint  and  com- 
mon interest  in  the  execution"  of  said  con- 
tract. On  the  29th  of  September,  1902,  Ball 
and  Sherman  asked  Fox  to  consent  to  a 
modification  of  the  contract  of  September 
9th  so  as  allow  them  to  deliver  the  logs  to  the 
Ellicottvllle  Milling  Company  provided  they 
could  get  a  better  price  therefor.  Fox  con- 
sented, and  thereafter,  but  on  the  same  day, 
Ball  and  Sherman  agreed  with  said  milling 
company  to  deliver  the  logs  to  it  at  $9.50  per 
thousand  feet  On  the  same  day  the  milling 
company  advanced  to  Fox  the  sum  of  $50  "on 
said  contract,"  and  on  the  day  following 
some  of  the  logs  were  delivered  at  its  mill. 
Afterward,  but  at  about  the  same  time,  Ball, 
without  the  knowledge  or  consent  of  either 
Sherman  or  Fox,  assigned  all  his  interest  in 
the  contract  of  September  9th  to  Fitzpatrlck 
&  Weller,  in  consideration  of  $15  and  an 
agreement  on  their  part  to  employ  him  by 
the  day  in  cutting  and  hauling  said  timber 
to  their  mill.  No  provision  was  made  for 
the  measurement  of  the  logs  except  as  they 
might  be  measured  by  Fitzpatrlck  &  Weller, 
who  knew  when  they  took  the  assignment 
that  the  Elllcottville  Milling  Company  had 
already  contracted  for  the  logs.  In  a  short 
time  Fitzpatrlck  &  vVeller  began  cutting  and 
removing  the  logs  to  their  mill,  and  were 
thus  engaged  when  this  action  was  commenc- 
ed on  the  13th  of  October,  1902.  Sherman 
and  Ball  were  insolvent,  and  the  plaintiffs 
upon  the  trial  waived  all  claims  to  damages 
for  the  timber  cut  by  Fitzpatrlck  &  Weller. 

After  finding  these  facts,  the  referee  found, 
as  conclusions  of  law,  that  the  contract  of 
September  29th  with  the  Elllcottville  Milling 
Company  was  valid  and  binding,  and  trans- 
ferred an  interest  "in  said  timber  to  the  Elll- 
cottville Milling  Company,"  and  that  the 
subsequent  assignment  by  Ball  of  his  Interest 
in  his  contract  with  Fox  transferred  no  title 
to  Fitzpatrlck  &  Weller  as  against  the  inter- 
est of  the  Ellicottvllle  Milling  Company  and 
tbe  plaintiff  Fox.  Tbe  referee  also  found 
that  the  plaintiffs  were  entitled  to  a  perma- 
nent Injunction  restraining  tbe  defendants 
Fitzpatrlck  &  Weller  from  cutting  and  re- 
moving said  timber,  and  the  defendants  Ball 
and  Sherman  from  delivering  the  same  ex- 
cept to  the  Ellicottvllle  Milling  Company. 
The  defendants  Fitzpatrlck,  Weller,  and  Ball 
filed  exceptions  to  some  of  tbe  findings  of 
fact  and  to  all  of  the  conclusions  of  law. 
Tbe  Appellate  Division  affirmed  the  judgment 
entered  upon  the  report  of  the  referee,  one 
of  the  Justices  not  voting,  and  the  defendants, 
with  the  exception  of  Mr.  Sherman,  who  had 
not  answered,  appealed  to  this  court 
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Thomas  H.  Dowd  and  Henry  P.  Nevlns,  for 
appellants.  William  G.  Laidlaw,  for  respond- 
ents. 

VANN,  J.  (after  stating  the  facts  as  above). 
Tee  important  question  on  this  appeal  is 
whether  the  facts  found  by  the  referee  sup- 
port his  conclusions  of  law.  Tbe  action  is 
clearly  in  equity,  and  the  concrete  question  is 
whether,  according  to  the  facts  found,  a  court 
of  equity  had  jurisdiction.  There  are  five 
periods  in  the  progress  of  the  negotiations 
between  the  various  parties  when  rights  are 
alleged  to  have  accrued  and  It  will  be  con- 
venient to  examine  the  rights  and  relations  of 
the  parties  at  each  of  these  periods. 

1.  When  the  written  contract  was  made 
between  Fox  and  Ball,  title  to  the  trees  did 
not  pass  to  the  latter,  for  he  was  first  to  cut 
and  deliver  the  logs  and  leave  $4  a  thousand 
with  the  firm  of  Fitzpatrlck  &  Weller  to  the 
credit  of  Fox.  The  entire  consideration  on 
the  part  of  Ball  was  to  cut  and  deliver  the 
trees  and  pay  for  them  In  the  manner  specifi- 
ed on  delivery  at  the  place  named.  Under 
these  circumstances,  title  to  the  .trees,  even 
after  they  had  been  converted  Into  logs,  did 
not  pass  to  Ball  until  by  such  delivery  and 
deposit  he  had  fully  performed  his  part  of 
the  contract  The  agreement  by  Fox  was  to 
sell,  and  by  Ball  to  cut,  deliver,  and  deposit 
and  the  sale  was  not  complete  until  delivery 
and  payment  had  been  made. 

2.  The  arrangement  between  Ball  and  Sher- 
man was  not  a  sale  by  the  former  to  the 
latter  of  an  interest  In  the  contract  for  the 
trees,  but  was  a  copartnership  agreement 
verbally  made,  by  which  Sherman  was  giv- 
en a  one-half  interest  in  the  execution  of 
that  contract  Ball  still  owned  it,  and  Sher- 
man simply  had  an  Interest  In  tbe  profits  to 
be  derived  from  carrying  it  out 

3.  Fox  orally  agreed  with  Ball  aud  Sher- 
man that  bis  contract  with  Ball  should  be  so 
modified  as  to  permit  delivery  of  the  logs  to 
the  Ellicottvllle  Milling  Company,  Instead  of 
to  Fitzpatrlck  &  Weller.  If  this  modification 
was  Invalid  because  not  in  writing,  further 
discussion  is  unnecessary,  for  on  that  basis 
it  Is  obvious  that  the  plaintiffs  have  no  cause 
of  action  against  the  defendants  either  in 
equity  or  at  law.  Personally  I  am  of  the 
opinion  that  the  modification  does  not  come 
within  the  requirements  of  the  statute  of 
frauds,  because  the  change  made  did  not 
operate  on  the  trees  while  standing,  and 
could  have  no  effect  until  after  they  had  beeu 
cut  Into  logs,  and  thus  converted  Into  person- 
al property.  Killmore  v.  Howlett,  48  N.  T. 
569,  570.  Without  so  deciding,  I  shall  assume 
that  this  Is  the  law  for  the  purpose  of  further 
discussion. 

4.  Ball  and  Sherman  agreed  to  deliver  the 
logs  to  the  Elllcottville  Milling  Company  at 
$9.50  per  thousand.  The  milling  company  ad- 
vanced to  Fox  the  sum  of  $50,  and  on  the 
next  day  some  of  the  logs  were  delivered  to  It 
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in  accordance  with  the  agreement.  Ball  and 
Sherman  did  not  assume  to  assign  the  origi- 
nal contract  with  Fox,  which  still  belonged 
to  Ball,  but  they  agreed  to  sell  to  the  milling 
company  the  logs  when  cut  at  $9.50  per  thou- 
sand. There  was  part  performance  by  Ball 
and  Sberman  through  delivery  of  some  of  the 
logs,  and  part  payment  by  the  milling  com- 
pany through  the  advance  of  $50  to  Fox,  pre- 
sumptively with  the  consent  of  Ball  and  Sher- 
man. This  was  a  valid  contract  which  placed 
Ball  and  Sherman  under  obligation  to  deliver 
the  logs  as  they  were  cut  to  the  Ellicottvllle 
Milling  Company,  which,  however,  acquired 
no  title  to  the  trees  when  uncut,  nor  to  any 
logs,  except  as  they  were  delivered  at  their 
mill. 

5.  Finally,  Bali  assigned  his  contract  with 
Fox  to  Fltzpatrick  &  Welter.  He  had  a  right 
to  assign  it,  for  there  was  no  agreement  that 
he  should  not;  but,  as  Fltzpatrick  &  Welter 
knew  of  Ball  and  Sherman's  contract  with 
the  Ellicottvllle  Milling  Company,  they  took 
it  subject  thereto.  Even  if  they  bad  a  right 
to  go  on  Fox'a  land  and  cut  the  trees,  they 
had  no  right  to  deliver  the  logs  at  their  own 
mill,  because  they  knew  there  was  a  valid 
contract  outstanding  for  the  delivery  there- 
of to  the  Eilicottville  Milling  Company  as 
fast  as  they  were  cut.  Their  rights  were  sub- 
ordinate to  those  created  by  the  previous  con- 
tracts of  which  they  had  full  notice. 

Ball  and  Sherman  were  Insolvent,  so  that 
a  right  of  action  against  them  was  of  no 
value;  but  both  the  milling  companies  were 
solvent  The  referee  failed  to  And  that  the 
plaintiff  Fox,  or  bis  coplalntiffs,  composing 
the  Eilicottville  Milling  Company,  or  both  to- 
gether, had  no  adequate  remedy  at  law,  or 
that  they  would  be  irreparably  injured  by 
the  performance  of  the  acts  which  they  sought 
to  enjoin,  or  that  the  damages  they  would 
sustain  would  be  difficult  to  prove.  Further- 
more, we  Hud  no  evidence  in  the  record  to 
warrant  such  a  finding,  so  that  none  can  be 
implied  in  support  of  the  judgment. 

A  party  cannot  be  deprived  of  his  right  to 
a  trial  by  Jury,  nor  subjected  to  the  stringent 
methods  frequently  employed  to  enforce  judg- 
ments rendered  by  courts  of  equity,  unless 
the  facts  conferring  equitable  jurisdiction  are 
alleged,  proved,  and  found.  In  this  case  such 
facts,  even  if  sufficiently  alleged,  were  neither 
proved  nor  found.  If  Ball  and  Sherman  vio- 
lated their  contract  with  the  Ellicottvllle  Mill- 
ing Company,  that  fact  gave  the  latter  no 
•■ause  of  action  against  Fox,  so  that  he  need- 
ed no  Injunction  to  protect  him  in  that  re- 
gard. Nor  could  he  be  injured  by  delivery 
of  the  logs  to  the  solvent  party  to  whom  he 
had  originally  provided  they  should  be  de- 
livered, and  at  the  same  place  where  he  at 
first  agreed  that  delivery  should  be  made. 
All  he  was  entitled  to,  In  any  event,  was  the 
sum  of  $4  per  thousand  on  delivery,  and  this 
he  could  recover  as  well  of  the  original  as  of 
the  substituted  party  to  whom  delivery  was 
to  be  made.   The  claim  that  he  might  not  get 


a  fair  measurement  by  Fltzpatrick  &  Welter 
is  answered  by  the  fact  that  they  were  the 
persons  who,  as  he  had  once  agreed,  were  to 
do  the  measuring,  and  by  the  undisputed  evi- 
dence that  before  the  commeuc-emeut  of  the 
action  they  told  him  he  might  select  anj  per- 
son he  chose  to  do  that  work  at  their  expense. 
Ills  remedy  at  law  was  ample,  and  be  did 
not  show  himself  entitled  to  equitable  relief. 

The  same  Is  true  of  the  other  plaintiff*. 
Maple  and  basswood  logs  are  not  a  peculiar, 
but  a  common,  kind  of  property,  which  the 
Eilicottville  Milling  Company  could  have  pro- 
cured in  the  open  market,  and,  so  far  aa  the 
evidence  shows,  without  paying  more  than 
they  had  agreed  to  pay  Ball  and  Sherman. 
Even  if  they  had  to.  pay  more,  they  could 
recover  the  difference  of  Fltzpatrick  &  Welter. 
All  damages  that  they  sustained  from  any 
wrongful  act  of  that  firm  they  could  recover 
from  it  in  an  action  at  law  properly  brought 
It  is  suggested  that  other  legal  remedies  were 
open ;  but  we  need  not  discuss  them,  for  from 
no  point  of  view,  as  we  regard  the  facta 
found,  or  such  as  could  reasonably  be  found 
from  the  evidence,  did  the  plaintiffs,  either 
together  or  separately,  have  a  cause  of  action 
in  equity  against  the  defendants.  The  pri- 
mary rights  of  all  the  parties  were  legal,  not 
equitable,  and  the  legal  remedies  were  ade- 
quate to  do  complete  justice.  The  equitable 
remedy  of  Injunction  by  judgment  as  distin- 
guished from  an  injunction  by  order  pendente 
lite,  depends  upon  the  incompleteness  and  in- 
adequacy of  the  legal  remedy.  If  it  is  is- 
sued to  restrain  the  breach  of  a  contract  It 
is  "a  negative  specific  enforcement  of  that 
contract,"  and  jurisdiction  does  not  attach 
unless  "the  contract  Is  one  of  a  class  which 
will  be  affirmatively  specifically  enforced." 
Pomeroy's  Eq.  Jur.  (3d  Ed.)  8  1341.  "Equity 
will  not,  in  general,  decree  the  specific  per- 
formance of  contracts  concerning  chattels, 
because  their  money  value  recovered  as  dam- 
ages will  enable  the  party  to  purchase  others 
In  the  market  of  like  kind  and  quality."  Id 
i  1402.  None  of  the  exceptions  to  this  gen- 
eral rule  mentioned  by  the  learned  author 
cover  specifically  or  in  principle  a  contract  for 
the  sale  of  trees  either  when  standing  or  after 
they  are  cut  into  logs,  unless  the  legal  dam- 
ages are  "too  uncertain  and  conjectural  to 
constitute  an  adequate  compensation." 

No  trust  or  fiduciary  relation  existed  in 
reference  to  the  logs,  and,  aside  from  other 
radical  distinctions,  there  was  no  negative 
covenant  to  be  enforced,  as  there  was  in  St 
Regis  Paper  Co.  v.  Santa  Clara  Lumber  Co^ 
173  N.  Y.  149,  65  N.  E.  907,  upon  which  the 
plaintiffs  rely. 

We  think  that  the  plaintiffs  failed  to  show 
themselves  entitled  to  equitable  relief  of  any 
character,  and  that  the  facts  found  by  the 
referee  do  not  support  his  conclusions  of 
law. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 
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CULLEN,  C  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HISCOCK,  and  CHASE,  JJ., 
concur.   HAIGHT,  J.,  dissents. 

Judgment  reversed,  etc. 


(190  N.  Y.  211) 

BURNS  v.  BURNS  et  al. 

(Court  of  Appeals  of  New  York.    Dec.  10, 
1907.) 

1.  Insurance  —  Nature  or  Obligations  — 
How  Detebmined. 

The  relation  between  an  insured  and  a  life 
insurance  association  is  one  of  contract  merely, 
and  is  expressed  by  the  certificate  which  em- 
bodies their  respective  rights  and  obligations. 

2.  Same— Validity  op  Terms — What  Law  to 
Govern. 

A  person  insuring  his  life  ordinarily  has  the 
right  to  make  any  contract  that  he  pleases  as 
to  the  risk  if  within  the  law  and  the  provisions 
of  the  by-laws  of  the  company,  and  may  agree 
that  the  contract  shall  be  governed  by  the  laws 
of  the  state  where  its  home  office  is  situated, 
though  he  is  not  a  resident  of  that  state. 

3.  Same— Construction  of  Contract— Bene- 
ficiaries—What  Law  Governs. 

Where  a  policy  of  life  insurance  is  payable 
to  the  insured's  heirs  and  to  be  construed  ac- 
cording to  the  laws  of  a  certain  state,  the  policy 
would  be  payable  to  those  who  would  be  heirs 
under  the  laws  of  that  state,  and  the  general 
rule  that  the  succession  of  personal  property  is 
governed  by  the  decedent's  domicile  has  no  ap- 
plication to  such  case. 

(Ed.  Note.— For  cases  in  point,  see  Cent  Dig. 
vol.  28,  Insurance,  J  293.] 

4.  Same— Change  of  Forum— Effect. 

The  fact  that  the  proceeds  of  an  Ohio  life 
policy  are  taken  to  New  York  state,  to  abide  the 
result  of  a  suit  there,  would  not  change  the 
legal  rights  of  the  parties,  since  it  would  affect 
only  the  forum,  ana  not  the  relief. 

5.  Same  —  Construction  of  Contract  — 
"Heirs." 

Where  the  by-laws  of  an  insurance  com- 
pany permit  insurance  in  favor  of  one's  heirs, 
and  a  policy  provides  for  payment  to  the  insur- 
ed's heirs,  the  word  "heirs  must  be  regarded 
as  intended  to  describe  those  persons  who  would 
take  in  case  of  intestacy. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1459. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3241-3265 ;  vol.  8,  pp.  7677-7678.] 

6.  Same— "Heirs"— "Next  of  Kin." 

Rev.  St.  Ohio  1892,  §  4176.  provides  that, 
when  a  person  dies  intestate  and  leaves  no  chil- 
dren or  their  legal  representatives,  the  widow  or 
widower  shall  be  entitled  as  next  of  kin  to  all 
the  personal  property,  etc.,  but,  if  the  intestate 
leaves  any  children,  the  widow  or  widower  shall 
be  entitled  to  the  first  $400  and  one-third  of  the 
remainder  of  the  personal  property  subject  to 
distribution.  A  policy  of  insurance  payable  to 
the  insured's  heirs  was  by  its  terms  to  be  gov- 
erned and  construed  according  to  the  laws  of 
Ohio.  Held  that,  though  in  New  York  "heirs," 
when  applied  to  successors  to  personal  estate, 
means  next  of  kin,  and  "next  of  kin"  does  not 
include  a  widow,  under  the  policy  and  laws  of 
Ohio,  the  widow  is  entitled  to  personal  property 
as  next  of  kin,  and  should  share  in  the  insur- 
ance with  the  insured's  children. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  28,  Insurance,  §  1459. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4.  pp.  3241-3265;  vol.  5,  pp.  4798-4804; 
vol.  8,  pp.  7677-7678,  7732.] 


7.  Appeal  —  Right  of  Review  —  Acquies- 
cence in  Decision. 

Where  a  plaintiff  is  entitled  to  more  than 
the  amount  awarded  in  the  lower  court,  but  she 
does  not  appeal,  that  matter  cannot  be  determin- 
ed on  defendant's  appeal. 

(Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  3,  Appeal  and  Error,  9  3577.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision; Fourth  Department. 

Action  by  Louise  Mee  Burns  against  Ed- 
gar W.  Burns  and  others.  From  a  judgment 
of  the  Appellate  Division  (109  App.  Div.  98, 
95  N.  Y.  Supp.  797),  affirming  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Charles  F.  Tabor  and  Thomas  E.  Boyd,  for 
appellants.  Adolph  Rebadow,  for  respond- 
ent 

GRAY,  J.  The  plaintiff  is  the  widow  and 
the  defendants  are  the  children  of  John  C. 
Burns,  and  their  dispute  Is  over  the  distribu- 
tion which  should  be  made  of  certain  life  in- 
surance moneys  that  became  payable  upon 
Burns'  death.  The  Knights  Templars  and 
Masonic  Mutual  Aid  Association  of  Cincin- 
nati, an  Ohio  corporation,  upon  Burns'  ap- 
plication, Issued  to  him  its  certificate,  where- 
by it  "agreed  with  him  to  well  and  truly 
pay  to  the  heirs  of  the  said  John  C.  Burns 
the  sum  of  $3,000  •  •  •  at  the  office  of 
the  association,  In  the  City  of  Cincinnati,  O.," 
upon  the  proof  required  as  to  his  death.  The 
certificate  stated  that  it  was  "issued  and  the 
contract  made  upon"  certain  "express  condi- 
tions and  agreements,"  among  which  was  one 
that  "this  contract  shall  be  governed  by  and 
construed  only  according  to  the  laws  of  the 
state  of  Ohio,  the  place  of  this  contract  be- 
ing agreed  to  be  the  home  office  of  the  as- 
sociation In  the  city  of  Cincinnati,  Ohio." 
By  one  of  the  by-laws,  which  were  made  part 
of  the  contract.  It  was  stated  that  "the  ob- 
ject of  the  association  was  to  furnish  mutual 
protection  and  relief  to  Its  members  and  for 
the  payment  of  stipulated  sums  of  money  to 
the  families,  heirs,  executors  and  administra- 
tors, or  assigns,  of  the  deceased  members." 
At  the  time  the  certificate  issued,  the  assured 
and  his  family,  composed  of  the  plaintiff  and 
the  defendants,  were,  and  they  continued,  up 
to  bis  death,  to  be,  residents  of  this  state. 
The  association  does  not  dispute  its  liability, 
and,  under  an  amicable  stipulation,  the  in- 
surance moneys  were  deposited  by  it  In  a 
bank  In  this  state,  to  the  credit  of  "the 
heirs  of  John  C.  Burns,"  to  be  held  until  the 
final  determination  of  this  action.  Thereup- 
on the  action  was  commenced  by  the  widow, 
and  the  sole  question  which  the  parties  seek 
to  have  determined  Is  whether,  the  policy 
having  been  made  payable  "to  the  heirs"  of 
Burns,  his  widow  can  share  in  the  payment. 
She  proved  upon  the  trial  a  statute  of  the 
state  of  Ohio  contained  In  section  4176  of  the 
Revised  Statutes  of  1892,  which  provided  as 
follows:  "When  a  person  dies  intestate  and 
leaves  no  children,  or  their  legal  representa- 
tives, the  widow,  or  widower,  shall  be  en- 
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titled,  as  next  of  kin,  to  all  the  personal 
property,  which  Is  subject  to  distribution  up- 
on settlement  of  the  estate;  but  If  the  Intes- 
tate leaves  any  children  •  •  •  the  widow, 
or  widower,  shall  be  entitled  to  one  half  of 
the  first  $400,  and  to  one  third  of  the  remain- 
der of  the  personal  property  subject  to  dis- 
tribution." The  plaintiff  succeeded  In  recov- 
ering a  judgment  for  one-third  of  the  insur- 
ance moneys,  which  has  been  affirmed  at  the 
Appellate  Division. 

The  relation  between  Burns  and  the  asso- 
ciation was  one  of  contract  merely.  The  so- 
called  certificate  expressed  it  and  embodied 
the  respective  rights  and  obligations  of  the 
parties  and  of  the  payees,  or  beneficiaries. 
Uhlman  v.  N.  Y.  Life  Ins.  Co.,  109  N.  Y.  421, 
429,  17  N.  E.  363,  4  Am.  St  Rep.  482.  The 
by-laws  conferred  upon  Burns  the  right  to 
insure  his  life  for  the  benefit  of  his  family, 
his  heirs,  his  personal  representatives,  or  his 
assigns,  and,  in  doing  so,  he  had  the  right, 
notwithstanding  his  being  a  nonresident  of 
Ohio,  to  agree  that  the  contract  of  insurance 
should  be  governed  and  construed  by,  and 
according  to,  the  laws  of  that  state  only.  A 
person  Insuring  his  life  ordinarily  has  the 
right  to  enter  Into  any  contract  with  respect 
to  the  risk  that  he  pleases,  if  the  law  per- 
mits, and  Burns  had  the  same  right,  subject 
only  to  the  by-laws  of  his  association.  In 
directing  that  payment  should  be  made  to  his 
"heirs,"  those  persons  would  be  determined 
by  the  statutes  of  the  state  of  Ohio  and  the 
moneys  would  be  payable  to  them  only  un- 
der the  contract  The  fact  that  the  moneys 
were  brought  Into  this  state  In  no  wise  af- 
fected the  legal  rights  of  those  persons;  for 
that  was  a  disposition  of  them,  which  only 
affected  the  forum,  or  place  where  the  rem- 
edy was  to  be  sought  Payment  anywhere 
could  only  be  made  as  the  contract  had  stip- 
ulated. It  is  true  that  the  word  "heirs"  is 
used  in  the  certificate,  as  in  the  by-law ;  but 
it  Is  obvious  that  the  use  of  the  term  was 
inappropriate  in  connection  with  the  succes- 
sion to  personal  property.  It  must  be  re- 
garded as  not  having  been  used  In  Its  strict 
legal  sense,  but  as  Intending  to  describe  those 
persons  who  would  take  in  case  of  intestacy. 
Walsh  v.  Walsh,  66  Hun,  297,  20  N.  Y.  Supp. 
933,  affirmed  on  opinion  below,  143  N.  Y.  662, 
39  N. E  21 ;  Bishop  v.  Grand  Lodge  E.  O.  of 
M.  A.,  112  N.  Y.  627,  634,  20  N.  E.  562.  The 
general  rule  Is,  as  the  appellant  claims,  that 
the  succession  to  personal  property  Is  gov- 
erned by  the  law  of  the  decedent's  domicile; 
but  that  rule  has  no  application  to  a  case 
where,  as  here,  the  Insurance  moneys  are 
distributed  solely  under  a  contract  of  the 
decedent  and  Independently  of  any  other 
consideration,  except  as  to  any  appropriate 
provision  of  the  laws  of  Ohio.  Reading  the 
statute  of  Ohio,  we  find  that  a  widow  is  en- 
titled as  next  of  kin  to  take  personal  prop- 
erty of  a  decedent.  In  this  state  it  has  been 
decided  that  the  word  "heirs,"  when  applied 
to  the  succession  to  personal  estate,  means 


next  of  kin,  and  that  "next  of  kin"  does  not 
Include  a  widow.  Tillman  v.  Davis,  95  N. 
Y.  17,  47  Am.  Rep.  1.  Where,  however;  we 
find  that  the  law  of  the  state  where  the  con- 
tract was  made,  and  which  the  parties  to  it 
stipulated,  should  alone  govern  In  its  con- 
struction, provides  that  a  widow  is  entitled 
to  the  personal  property  of  an  Intestate  as 
next  of  kin,  the  court  was  bound  to  so  ad- 
judge the  payment  of  the  moneys  as  that  she 
should  share  with  the  children.  According 
to  the  statute  she  was  entitled  to  more  than 
exactly  the  one-third,  but  as  she  has  not  ap- 
pealed, that  question  Is  not  here. 

For  these  reasons,  I  advise  the  affirmance 
of  the  judgment,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  VANN. 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  affirmed. 


(190  NT.  T. 

HIBBS  v.  BROWN  et  aL 
(Court  of  Appeals  of  New  York.  Dec.  10, 1907.) 

1.  Bonos— Bona  Fide  Holders. 

Defendants  conducted  a  brokerage  business. 
A  stranger  called  at  their  office,  with  a  request 
that  they  buy  a  bond,  payable  to  bearer,  with 
unmatured  interest  coupons.  At  the  request 
of  the  stranger,  they  effected  a  sale  of  the  bond 
through  brokers  on  the  floor  of  a  stock  ex- 
change at  the  market  price.  The  brokers  no- 
tified defendants  of  the  sale.  Defendants  paid 
the  stranger  the  proceeds  of  the  sale  which 
they  would  receive  from  .the  brokers,  and  for- 
warded the  bond  to  them.  The  bond  was  de- 
livered to  an  innocent  purchaser  for  value  be- 
fore maturity.  Held,  that  defendants  acquired 
possession  of  the  bond  and  coupons  for  value 
under  circumstances  which  did  not  give  them 
notice  of  or  put  them  on  inquiry  against  the 
outstanding  rights  of  the  owner,  from  whom 
the  bond  had  been  stolen. 

[Ed.  Note.— For  cases  in  point  see  Cent  Dig. 
vol.  8,  Bonds,  §  102.] 

2.  Same — Coupons — Negotiability. 

A  deed  of  trust  securing  bonds,  to  which 
interest  coupons  are  attached,  reserving  to  a 
certain  portion  of  the  bondholders  the  right  to 
waive  default  in  payment  of  the  coupons  and 
postpone  the  time  of  their  payment  does  not 
affect  the  negotiability  of  the  coupons;  the 
reservation  relating  to  procedure  under  the 
trust  deed,  and  not  preventing  a  bondholder 
from  enforcing  his  general  remedies  at  law  for 
the  collection  of  the  obligation. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  8,  Bonds,  §  81.] 

3.  Same—  Negotiability  of  Bonds. 

Bonds  of  a  joint-stock  association,  issued 
in  its  corporate  name,  under  its  common  seal, 
by  its  authorized  officers  and  for  its  benefit, 
which  are  payable  to  bearer,  and  which  stipulate 
that  no  shareholder  shall  be  personally  liable 
as  partner  or  otherwise,  and  that  the  same  shall 
be  payable  solely  out  of  the  assets  assigned  to  a 
trustee  under  a  trust  deed  securing  the  bonds, 
or  out  of  other  assets  of  the  association,  are 
negotiable,  and  the  negotiability  of  the  bonds 
renders  the  interest  coupons  attached  also  ne- 
gotiable. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 
Action  by  William  B.  Hibbs  against  Alex- 
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ander  Brown  and  others.  From  an  order  of 
the  Appellate  Division  (112  App.  Dlv.  214, 
96  N.  Y.  Supp.  853),  reversing  a  judgment 
and  order  of  the  Appellate  Term,  affirming 
a  judgment  of  the  Municipal  Court  for  plain- 
tiff and  ordering  a  new  trial,  he  appeals. 
Affirmed,  and  judgment  against  plaintiff  ren- 
dered. 

This  is  an  action  to  replevy  some  coupons 
originally  attached  to  a  bond  issued  by  the 
Adams  Express  Company,  and  appellant's 
right  to  succeed  turns  on  the  question  wheth- 
er said  bond  and  coupons  were  negotiable 
and  acquired  by  respondents  in  due  course 
for  value. 

The  controlling  facts  may  be  summarized 
as  follows:  In  January,  1902,  the  appellant 
owned  a  certain  bond  of  the  Adams  Express 
Company,  to  which  were  attached  interest 
coupons  for  $20  each,  then  unmatured.  The 
bond  was  stolen,  and  on  April  23,  1902,  with 
the  coupons  still  attached,  was  presented  by 
an  unknown  individual  at  the  office  of  re- 
spondents, who  were  conducting  a  brokerage 
business  at  Baltimore,  Md.,  with  a  request 
that  they  buy  It.  This  being  declined,  such 
person  then  requested  that  they  sell  it  for 
him,  and  they  thereupon  wired  Brown  Bros, 
in  New  York  to  sell  it,  which  was  done  on 
the  floor  of  the  Stock  Exchange  to  brokers 
acting  for  an  undisclosed  principal,  at  the 
market  price.  Brown  Bros,  then  notified  the 
respondents  that  the  sale  had  been  made,  and 
the  latter  accepted  the  bond  and  coupons,  and 
paid  the  vendor  thereof  in  cash  the  entire 
proceeds  of  the  sale  which  they  were  to  re- 
ceive from  Brown  Bros.  The  respondents 
then  forwarded  the  bond  and  coupons  to 
Brown  Bros,  in  New  York,  and  they  were 
delivered  through  the  brokers  who  purchased 
the  same  to  Erico  Bros.,  the  clients  for  whom 
they  were  purchased,  and  who  it  Is  conceded 
were  Innocent  purchasers  for  full  value  be- 
fore maturity.  The  appellant  did  not  dis- 
cover the  loss  of  the  bond  and  coupons  until 
July,  1902,  and  then  he  notified  every  bank 
and  trust  company  in  Washington,  and  also 
the  express  company  and  the  Mercantile 
Trust  Company  of  New  York,  the  trustee  at 
whose  office  the  coupons  were  payable,  to  stop 
payment  of  the  latter,  and  to  Identify  any 
person  presenting  any  of  them  for  payment 
Erico  Bros,  presented  the  coupons  for  Sep- 
tember, 1902,  and  March,  1903,  for  payment, 
and  the  same  were  paid  notwithstanding  the 
previous  notice.  In  March,  1904,  Erico  Bros, 
also  presented  for  payment  to  the  trust  com- 
pany the  coupons  for  September,  1903,  and 
March,  1904,  and  payment  was  refused. 
They  then  through  their  brokers  through 
whom  they  originally  made  the  purchase  de- 
manded of  the  brokers  who  bad  sold  them 
for  Brown  Bros,  that  they  take  back  the  bond 
and  unpaid  coupons,  and  refund  the  purchase 
price.  Brown  Bros,  made  a  similar  claim  on 
the  respondents,  who,  by  purchasing  and  de- 
livering another  bond  of  the  same  issue,  set- 
tled the  claim  and  received  back  the  bond  and 


unpaid  coupons.  When  the  appellant  ascer- 
tained these  facts,  he  demanded  the  bond  and 
coupons  on  the  ground  that  they  had  been 
stolen  from  him;  and,  on  defendants'  refusal 
to  deliver,  he  brought  this  action  to  recover 
three  of  the  coupons  which  had  been  detached 
from  the  bond. 

The  Adams  Express  Company,  which,  as 
before  stated,  issued  the  bond,  is  an  unin- 
corporated voluntary  association  or  joint- 
stock  association  organized  under  the  laws 
of  this  state  for  the  purpose  of  carrying  on  an 
express  business,  and  having  a  president  and 
other  officers,  and  Issuing  certificates  of  stock 
which  represent  and  whereby  are  transferred 
the  rights  of  the  respective  shareholders. 
The  bond  was  Issued  by  the  express  company 
in  and  under  its  association  name,  and  was 
one  of  an  issue  of  $12,000,000,  secured  by  a 
certain  trust  indenture  conveying  and  pledg- 
ing for  Its  payment  a  large  amount  of  securi- 
ties and  property.  It  bore  interest  coupons 
of  the  ordinary  form  payable  to  bearer,  and, 
except  for  two  clauses  to  be  specifically  re- 
ferred to,  may  be  assumed  to  have  been  in 
the  usual  form  of  a  corporation  negotiable 
bond  payable  to  bearer  or  the  registered  hold- 
er. Of  the  clauses  to  be  particularly  noted, 
one  which  is  especially  important  provides 
that  "no  person  or  future  shareholder,  officer, 
manager  or  trustee  of  the  express  company 
shall  be  personally  liable  as  partner  or  oth- 
erwise In  respect  to  this  bond  or  the  coupons 
pertaining  thereto,  but  the  same  shall  be  pay- 
able solely  out  of  the  assets  assigned  and 
transferred  to  the  said  trust  company  or  out 
of  other  assets  of  the  express  company." 
The  other  clause  refers  to  the  deed  of  trust 
for  a  statement  of  the  rights  of  the  bond- 
holders and  of  the  securities  and  property  se- 
curing the  payment  of  the  bonds.  Amongst 
the  provisions  of  said  trust  Indenture  thus  re- 
ferred to  and  made  controlling  upon  the  bond- 
holders are  several  relating  to  enforcement 
of  the  trust  and  collection  of  the  bonds  which 
are  claimed  to  confer  upon  a  certain  propor- 
tion of  the  bondholders  the  right  to  waive 
default  in  and  postpone  payment  of  interest 
coupons. 

Herbert  R.  Limburg,  for  appellant.  Scott 
McLanahan,  for  respondents. 

HISCOCK,  J.  (after  stating  the  facts  as 
above).  The  appellant,  as  the  true  owner  of 
the  stolen  coupons  of  which  recovery  is 
sought,  In  seeking  to  establish  his  rights  of 
ownership  against  the  respondents  because 
of  the  character  either  of  their  possession  or 
of  the  bond  which  they  possess,  bases  his 
right  to  do  this  upon  three  propositions,  any 
one  of  which  being  decided  in  his  favor  en- 
titles him  to  succeed.  These  propositions  arc, 
first,  that  the  respondents  did  not  become  the 
holders  of  his  bond  and  coupons  for  value 
without  notice  of  any  defects;  second,  that 
whatever  may  be  the  character  of  the  bond 
as  to  negotiability  the  coupons  of  which  re- 
covery Is  sought  are  independent  instruments 
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in  the  hands  of  respondents  and  nonnegotl- 
able,  and  therefore  subject  to  the  assertion 
of  appellant's  rights,  because  of  the  clauses 
in  the  trust  deed  which,  by  enabling  a  certain 
proportion  of  the  bondholders  to  waive  de- 
faults and  postpone  the  time  of  payment  of 
coupons,  prevent  the  latter  from  complying 
with  the  requirement  in  negotiable  instru- 
ments for  an  unconditional  promise  to  pay 
on  demand  or  at  a  fixed  and  definite  time; 
and,  third,  that  on  account  of  the  exemption 
of  the  individual  members  of  the  Adams 
Express  Company  from  personal  liability, 
the  bond  is  not  Issued  upon  the  general  credit 
of  the  association,  but  is  payable  out  of  a 
particular  fund,  to  wit,  its  joint  assets,  and 
hence  Is  nonnegotiable  and  impresses  this 
character  upon  the  coupons.  These  proposi- 
tions may  be  passed  upon  In  the  order  stat- 
ed. And,  since  the  members  of  this  court 
are  unanimous  in  their  opinion  that  we 
should  affirm  the  decision  appealed  from  up- 
on the  first  two  propositions,  I  shall  not  dis- 
cuss them;  but  shall  limit  myself  to  stating 
our  conclusions  thereon. 

As  regards  the  first  one,  we  feel  entirely 
clear  that  respondents  did  acquire  possession 
of  the  bond  and  coupons  in  suit  for  value, 
and  under  such  circumstances  as  did  not 
give  them  notice  of  or  put  them  upon  their 
inquiry  against  the  outstanding  rights  of  ap- 
pellant, and  that  they  are  subject  to  no 
weakness  of  position  in  this  respect. 

As  regards  the  second  proposition,  we 
think  that  a  consideration  of  all  of  the  pro- 
visions of  the  trust  indenture  demonstrates 
that  the  clauses  relied  upon  to  sustain  this 
contention  of  appellant  only  relate  to  and 
control  procedure  under  the  trust  indenture 
itself  for  the  purpose  of  enforcing  payment 
of  coupons,  and  do  not  for  any  other  pur- 
poses work  or  permit  a  postponement  of  the 
time  of  payment  of  the  coupons,  or  prevent 
a  bondholder  from  enforcing  his  ordinary 
and  general  remedies  at  law  for  the  collec- 
tion of  such  obligations. 

And  thus  we  come  at  once  to  the  last  prop- 
osition, and  to  the  interesting  and  Important 
question  upon  which  we  differ,  whether  the 
bonds,  of  which  the  one  here  involved  Is 
one,  were  rendered  nonnegotiable  because  of 
the  clause  already  quoted  exempting  members 
of  the  Adams  Express  Company  from  that 
personal  liability  thereon  which  would  ordi- 
narily attach  to  the  individual  members  of 
a  joint-stock  association.  I  say  important 
question,  for  certainly  It  will  be  an  impor- 
tant, and,  as  It  seems  to  me,  an  unfortunate, 
result  if  an  obligor  in  that  which  by  all  of  its 
prominent  characteristics  is  a  negotiable  In- 
strument can  by  inserting  in  some  obscure 
manner  a  clause  cutting  off  some  utterly  in- 
consequential liability  secure  not  only  such 
particular  exemption,  but,  what  is  vastly 
more  harmful,  make  apparently  negotiable 
securities  In  the  hands  of  Investors  nonnego- 
tiable, and  seriously  impair  their  value  and 
security.    And  it  would  be  rash  to  assume 


that  a  decision  effecting  that  result  in  this 
case  would  be  limited  to  these  bonds,  and 
that  tbere  would  not  be  many  other  issues 
heretofore  offered  to  and  accepted  by  Invest- 
ors as  negotiable  which  now  on  account  of 
some  trifling  exemption  or  limitation  would 
be  stamped  as  nonnegotiable  with  resulting 
impairment  of  character  and  value  In  the 
hands  of  the  public. 

We  shall  naturally  and  best  start  out  with 
our  Inquiry  by  spreading  before  us  as  a 
guide  and  test  the  definition  of  negotiable 
instruments  as  now  expressed  in  terms  of 
statutory  law  so  far  as  applicable  to  this 
question.  The  Negotiable  Instruments  Law 
(Laws  1897,  p.  722,  c  612),  8  20,  provides  that 
"an  instrument  to  be  negotiable  must  con- 
form to  the  following  requirements:  *  •  * 
(2)  Must  contuin  an  unconditional  promise 
or  order  to  pay  a  sum  certain  In  money.*' 
Section  22  of  the  same  statute  describes  an 
unconditional  promise  to  pay  as  follows: 
"An  unqualified  order  or  promise  to  pay  is 
unconditional  within  the  meaning  of  this 
act,  though  coupled' with:  (1)  An  indication 
of  a  particular  fund  out  of  which  reimburse- 
ment is  to  be  made,  or  a  particular  account 
to  be  Indebted  with  the  amount,  or  (2)  a 
statement  of  the  transaction  which  gives  rise 
to  the  instrument.  But  an  order  or  promise 
to  pay  out  of  a  particular  fund  is  not  uncon- 
ditional." Section  22,  defining  an  uncondi- 
tional promise  to  pay,  embodies  the  rules  of 
the  common  law  and  law  merchant  as  they 
had  been  established  before  the  passage  of 
any  statute  upon  this  point,  and  we  there- 
fore briefly  may  turn  to  one  or  two  earlier 
decisions  as  casting  light  upon  the  true  in- 
terpretation and  meaning  of  the  statute 
which  we  have  quoted.  In  Munger  v.  Shan- 
non, 61  N.  T.  251,  it  was  said:  "A  bill 
is  an  order  drawn  by  one  person  on  an- 
other to  pay  a  third  a  certain  sum  of  mon- 
ey absolutely  and  at  all  events.  Under  this 
definition,  the  order  cannot  be  paid  out  of  a 
particular  fund,  but  must  be  drawn  on  the 
general  credit  of  the  drawer,  though  It  Is  no 
objection,  when  so  drawn,  that  a  particular 
fund  is  specified  from  which  the  drawee  may 
reimburse  himself.  *  *  *  The  true  test 
would  seem  to  be  whether  the  drawee  is  con- 
fined to  a  particular  fund,  or  whether,  though 
a  specified  account  is  mentioned,  he  would 
have  the  power  to  charge  the  bill  up  to  the 
general  account  of  the  drawer  if  the  desig- 
nated fund  should  turn  out  to  be  insufficient. 
In  the  final  analysis  of  each  case  it  must  ap- 
pear that  the  alleged  bill  of  exchange  is 
drawn  on  the  general  credit  of  the  drawer." 
This  case  cited  with  approval  the  case  of 
Dawkes  v.  De  Lorane,  3  Wils.  207,  that 
"the  instrument  or  writing  which  constitutes 
a  good  bill  of  exchange  Is  not  confined  to  any 
certain  form  or  set  of  words,  yet  It  must 
have  some  essential  qualities,  without  which 
it  is  no  bill  of  exchange.  It  must  carry  with 
It  a  personal  and  certain  credit  given  to  the 
drawer,  not  confined  to  credit  upon  any  thing: 
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or  fund.  It  Is  upon  the  credit  of  the  person's 
hand,  as  on  the  hand  of  the  drawer,  the  in- 
dorser,  or  the  person  who  negotiates  It.  He 
to  whom  such  bill  is  made  payable  or  indors- 
ed takes  it  upon  no  particular  event  or  con- 
tingency, except  the  failure  of  the  general 
lttreonal  credit  of  the  persons  drawing  or 
negotiating  the  same."  It  is  not  claimed  that 
payment  of  these  bonds  is  limited  to  the 
property  pledged  as  security  therefor  with 
tbe  trustee,  but  it  Is  admitted  that  they  may 
be  collected  from  any  and  all  of  the  general 
assets  and  property  of  the  express  company. 
The  only  respect  In  which  they  are  claimed 
to  come  In  conflict  with  the  prohibition 
against  a  negotiable  instrument  being  pay- 
able "out  of  a  particular  fund"  is  because  of 
the  provision  that  they  may  not  be  collected 
from  the  individual  property  of  the  members 
of  the  association.  This  subtraction,  it  is 
said,  makes  the  remaining  property  from 
which  they  be  collected  a  "particular  fund." 
Tbe  decisions  which  I  have  quoted  state  the 
rule  that  a  negotiable  instrument  may  not  be 
made  payable  out  of  a  particular  fund  as  the 
equivalent  of  the  one  that  it  must  be  "drawn 
on  the  general  credit  of  the  drawer";  and 
so,  if  we  fairly  can  say  that,  notwithstanding 
the  exemption,  the  maker  of  the  bonds  did 
pledge  Its  general  credit,  then  it  will  follow 
that  there  has  not  been  that  limitation  of 
promise  of  payment  to  a  particular  fund 
which  is  prohibited  by  the  statute. 

Was  the  general  credit  of  tbe  obligor  pledg- 
ed? The  Adams  Express  Company  was  the 
maker  of  the  bonds.  They  were  Issued  by  it 
in  its  artificial,  corporate-appearing  name,  un- 
der its  common  seal,  by  its  authorized  execu- 
tive officers  and  for  its  benefit  They  ex- 
pressed the  general  promise  and  obligation  of 
the  company  which  thus  issued  them,  and 
were  a  claim  against  it,  upon  which,  as  we 
shall  see  hereafter,  judgment  might  be  ob- 
tained or  a  receiver  be  appointed  of  it,  and 
satisfaction  obtained  out  of  any  or  all  of  Its 
joint  business,  well-understood  assets  and 
property,  and  which  we  know  aggregated 
many  millions  of  dollars.  Payment  was  not 
limited  to  the  pledged  securities  or  to  any 
other  part  or  parcel  of  the  property  of  the 
association  which  made  the  bonds,  but  was  a 
charge  against  the  whole  thereof.  Thus  far, 
therefore,  they  were  entirely  similar  to  the 
familiar  bonds  issued  by  an  ordinary  corpo- 
ration which  are  general  claims  against  it, 
and  which  are  concededly  negotiable ;  but  here 
it  is  that  we  come  against  the  contention  that 
this  view  of  the  character  of  the  bonds,  how- 
ever practical  and  desirable,  cannot  prevail ; 
that  the  exemption  of  the  personal  liability 
of  the  Individual  members  of  the  association 
after  all  works  a  limitation  upon  the  pledg- 
ing of  the  general  credit  of  the  company 
which  Issued  the  bonds,  and  turns  all  of  its 
assets,  from  which  their  payment  may  be 
enforced,  into  a  special,  limited  fund.  As  the 
foundation  for  this  contention  much  care  has 
be*n  devoted  to  pointing  out  the  difference 


between  a  joint-stock  association  and  a  corpo- 
ration, and  to  emphasizing  the  fact  that  the 
former  Is  in  effect  a  partnership,  and  that  the 
Individual  liability  of  its  members  is  just 
as  essential  a  characteristic  as  it  is  in  the 
case  of  a  partnership,  and  that,  therefore,  it 
may  not  be  eliminated  without  materially  af- 
fecting the  contract  of  the  association.  Of 
course,  there  can  be  no  doubt  that  a  joint- 
stock  association  differs  from  a  corporation, 
or  that  in  its  original  conception  and  ultimate 
analysis  it  is  like  a  partnership  in  respect  to 
the  individual  liability  of  its  members;  but, 
upon  the  other  hand,  so  many  of  the  attributes 
and  characteristics  of  a  corporation  have  been 
impressed  upon  the  modern  joint-stock  asso- 
ciation that  in  my  opinion,  for  the  purposes 
of  the  question  now  before  us,  we  are  amply 
justified  in  regarding  simply  the  joint,  quasi 
corporate  entity,  and  in  saying  that  an  obli- 
gation issued  in  its  name  upon  its  general 
credit,  and  binding  all  of  its  assets,  complies 
with  the  requirements  for  a  negotiable  Instru- 
ment, even  though  the  practically  unimpor- 
tant individual  liability  of  members  is  ex- 
cluded. 

We  may  briefly  refer  to  some  of  these  char- 
acteristics which,  as  I  think,  have  led  both 
courts  and  laymen  to  regard  joint-stock  asso- 
ciations largely  as  corporate  creations,  and 
in  ordinary  business  dealings'quite  to  ignore 
tbe  feature  of  individual  membership  and 
liability,  even  though  it  does  exist.  They  are, 
like  corporations,  organized  under  and  regu- 
lated by  statutes.  Laws  1804,  p.  412,  c.  235. 
They  have,  and  transact  business  under,  an 
artificial  name.  Their  capital  and  ownership 
is  represented  by  shares  of  stock  transferable 
at  will,  and  their  existence  is  not  dissolved 
or  affected  by  the  death  of  or  transfer  of 
Interest  by  members.  They  have  regular  offi- 
cers in  whose  names  actions  may  be  com- 
menced in  behalf  of  and  against  tbe  associa- 
tion, and,  upon  a  judgment  rendered  in  the 
latter  case,  execution  may  be  issued  only 
against  property  belonging  to  tbe  association 
or  to  all  of  its  members  jointly.  Formerly 
action  could  not  be  brought  against  the  in- 
dividual members  of  the  association  until  aft- 
er judgment  and  execution  unsatisfied  against 
the  association.  Now,  although  an  action  may 
be  brought  In  the  first  instance  against  the 
members,  still,  If  the  claimant  elects  to  bring 
suit  against  the  association,  he  must  then, 
as  formerly,  proceed  to  judgment  and  execu- 
tion unsatisfied  before  instituting  other  suit 
against  the  members.  And,  as  illustrating 
the  complete  and  separate  existence  of  the 
association  as  between  it  and  the  individual 
members,  suit  may  be  brought  by  it  against 
such  members.  Code,  §§  1919-1924.  Based 
upon  such  statutory  provisions,  decisions  have 
been  made  and  opinions  written  emphasizing 
their  corporate  character  as  distinguished 
from  the  ordinary  partnership,  wherein  the 
individual  relationship  and  liability  of  the 
members  is  universally  recognized  and  of  im- 
portance.  In  Waterbury  v.  Merchants'  Un- 
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ton  Express  Co.,  80  Barb.  157,  a  case  often 
cited,  it  was  held  that  a  receiver  might  be 
appointed  of  one  of  them,  and  It  was  said 
with  reference  to  the  powers  conferred  upon 
them  by  various  statutes:  "These  are  all  at- 
tributes of  a  corporation ;  and,  if  we  look  Into 
the  books  for  elementary  definitions,  we  shall 
find  that  corporations  have  no  other  attributes 
except  the  technical  one  of  a  common  seal  to 
distinguish  them  from  common-law  partner- 
ship. On  the  other  hand,  simple  partner- 
ships have  none  of  the  attributes  or  qualities 
here  mentioned.  •  *  *  Looking  at  the  sub- 
stance and  nature  of  things,  it  Is  plain  that 
In  respect  to  the  absence  of  a  common  seal 
merely  these  joint-stock  associations  are  like 
partnerships.  In  the  other  and  vastly  more 
material  respects  mentioned  they  are  like  cor- 
porations, although  they  are  not  declared  to 
be  such  by  the  legislative  acts  referred  to." 

In  Matter  of  Jones,  172  N.  Y.  575,  65  N.  E. 
570,  60  L.  R.  A.  476,  it  was  held  that  shares 
In  a  joint-stock  association  constituted  person- 
al property,  and  were  subject  to  the  transfer 
tax,  Irrespective  of  the  character  of  the  prop- 
erty represented  thereby,  whether  real  or  per- 
sonal. The  court  quoted  with  approval  the 
statement  In  Beach  in  his  work  on  Private 
Corporations  (volume  1,  5  167)  that  "the  pow- 
ers conferred  upon  them  by  these  enactments 
are  such  that  for  many  purposes  they  are  held 
to  be  corporations,  even  though  they  have  no- 
where been  designated  as  such."  In  People 
ex  rel.  Piatt  v.  Wemple,  117  N.  Y.  136,  22  N. 
E.  1046,  6  L.  R.  A.  803,  It  was  held  that  the 
franchise  or  business  of  the  United  States 
Express  Company,  a  joint-stock  association, 
was  subject  to  taxation  under  certain  statutes 
Invoked  for  that  purpose.  The  court,  after 
referring  to  the  powers  and  characteristics 
of  the  company  not  unlike  those  possessed  by 
the  Adams  Express  Company,  says:  "It  seems 
obvious  from  these  articles  that  the  arrange- 
ment consummated  by  them  has  little  in  com- 
mon with  a  private  partnership,  for  they  pro- 
vide for  a  permanent  investment  of  capital, 
the  right  of  succession,  the  transfer  of  prop- 
erty by  an  assignment  of  the  certificate  of 
ownership,  and  the  prosecution  of  suits  in  the 
name  of  one  person.  The  company  has  there- 
fore the  characteristics  of  a  corporation,  and, 
so  far  as  it  can,  it  assumes  to  Itself  an  Inde- 
pendent personality  and  asserts  powers  and 
claims  privileges  not  possessed  by  Individuals 
or  partnerships."  In  People  ex  rel.  Winches- 
ter v.  Coleman,  133  N.  Y.  279,  31  N.  B.  96,  16 
L.  R.  A.  183,  which  was  a  proceeding  by  cer- 
tiorari to  review  the  action  of  taxing  officials 
In  imposing  an  assessment  upon  the  capital 
stock  of  the  National  Express  Company,  a 
joint-stock  association,  it  was  said:  "It  Is 
then  asserted  that  a  series  of  statutes,  begin- 
ning with  the  act  of  1849,  has  ended  in  the 
gift  to  joint-stock  associations  of  every  essen- 
tial attribute  possessed  by  and  characteristic 
of  corporations;  •  •  •  that  the  lines  of 
distinction  between  the  two,  however  far 
apart  in  the  beginning,  have  steadily  con- 


verged until  they  have  melted  Into  each  other 
and  become  identical ;  that  every  distinguish- 
ing  mark  and  characteristic  has  been  obliter- 
ated, and  no  reason  remains  why  joint-stock 
associations  should  not  be  In  all  respects 
treated  and  regarded  as  corporations.  Some 
of  this  contention  is  true.  The  cose  of  People 
ex  rel.  Piatt  v.  Wemple,  117  N.  Y.  136,  22 
N.  E.  1046,  6  L  R.  A.  303,  shows  very  forcibly 
bow  almost  the  full  measure  of  corporate 
attributes  has,  by  legislative  enactment,  been 
bestowed  upon  joint-stock  associations  until 
the  difference,  if  there  be  one,  is  obscure, 
elusive,  and  difficult  to  see  and  describe. 

*  •  *  The  two  are  alike,  but  not  the  same. 
More  or  less,  they  crowd  upon  and  overlap 
each  other,  but  without  losing  their  identity, 
and  so,  while  we  cannot  say  that  the  joint- 
stock  association  is  a  corporation,  we  can 
say,  as  we  did  in  Van  Aernam  v.  Bleistein, 
102  N.  Y.  860,  7  N.  E.  537,  that  a  joint-stock 
company  is  a  partnership  with  some  of  the 
powers  of  a  corporation."  In  Oliver  v.  Liver- 
pool, etc.,  Fire  Ins.  Co.,  100  Mass.  531,  it 
was  held  that  an  English  joint-stock  associa- 
tion was  subject  to  a  tax  assessable  against 
"each  fire  •  *  •  insurance  company  in- 
corporated or  associated  under  the  laws  of 
any  government  or  state  other  than  one  of 
the  United  States."  While  there  may  be  some 
slight  difference  between  such  a  joint-stock 
association  and  one  existing  under  the  laws 
of  this  state,  what  was  said  by  the  court  is 
applicable  to  either.  This  statement  was 
that:  "  'Joint-stock  companies  are  not  pure 
partnerships,  for  their  members  ore  recog- 
nized as  an  aggregate  body;  nor  are  they 
pure  corporations,  for  their  members  are  more 
or  lees  liable  to  contribute  to  the  debts  of  the 
collective  whole.  They  are  associations  of 
persons  Intermediate  between  corporations 
known  to  the  common  law  and  ordinary  part- 
nerships, and  partake  of  the  nature  of  both.' 

*  *  *  And  we  are  all  of  opinion  that 
when,  by  legislative  authority  or  sanction,  an 
association  is  formed  capable  of  acting  inde- 
pendently of  the  rules  and  principles  that  gov- 
ern a  simple  partnership,  it  is  so  far  clothed 
with  corporate  power  that  it  may  be  treated 
for  the  purposes  of  taxation  as  an  artificial 
body."  .  In  State  of  Minnesota  v.  Adams  Ex- 
press Co.,  66  Minn.  271,  68  N.  W.  1085.  38 
L.  R.  A  225,  It  was  held  that  the  present 
joint-stock  association  was  so  similar  in  many 
of  Its  features  to  a  corporation  that  it  would 
be  subject  to  the  provisions  of  a  statute  pro- 
viding for  service  of  process  upon  a  corpora- 
tion. 

Now,  while  It  Is  true  that  these  statutes 
conferring  upon  joint-stock  associations  the 
attributes  of  corporations,  and  the  opinions 
discussing  the  similitude  of  the  former  to  the 
latter  do  not  destroy  the  element  of  indi- 
vidual liability,  they  do  irresistibly  force 
upon  us  appreciation  of  the  fact  that  a  great 
association  like  the  Adams  Express  Company 
Is  very  unlike  an  ordinary  copartnership, 
and  that  It  has  assumed  for  ordinary,  prac- 
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tlcal  purposes  In  its  business  and  contractual 
relations  the  features  and  characteristics  of 
a  corporate  creation,  whereby  the  Joint  ag- 
gregate entity  has  been  made  prominent,  and 
the  individual  units  composing  it  have  been 
overshadowed  and  obscured.  Amongst  other 
things,  as  we  have  seen,  this  organization 
in  its  aggregate  capacity  and  under  its  arti- 
ficial name  which  bears  no  relation  to  the 
Identity  of  its  members  may  not  only  hold 
property,  transact  business,  and  make  con- 
tracts, but,  what  is  especially  pertinent  in 
this  controversy,  those  contracts  may  be  en- 
forced by  proceedings  against  it  which  are  en- 
tirely independent  of  any  liability  of  individ- 
ual members.  In  short,  I  do  not  think  that 
we  should  transgress  any  proper  limits,  if  we 
assumed  that  the  public  in  dealing  with  the 
present  bonds  did  so  solely  upon  the  faith 
and  credit  of  the  association,  the  entity  which 
issued  them,  and  without  knowledge  or 
thought  of  the  Individuals  who  composed  it 
or  their  financial  responsibility.  Under  such 
circumstances,  we  ought  not  to  sacrifice  sub- 
stance to  form  and  destroy  the  negotiable 
character  of  the  bonds  because  of  the  exemp- 
tion of  Individual  liability,  unless  we  are 
compelled  to,  either  by  some  controlling  prin- 
ciple or  authority,  and,  as  I  believe,  there  is 
neither  which  commands  such  a  course.  The 
rule  defining  the  requisites  of  negotiable  In- 
struments, though  now  embodied  in  a  stat- 
ute, Is  subject  to  a  reasonable  Interpretation 
and  construction.  While  we  may  not  disre- 
gard the  requirement  that  such  an  instrument 
must  not  be  limited  for  payment  to  a  partic- 
ular fund,  we  may  say  what  facts  satisfy  this 
requirement  We  cannot,  of  course,  override 
the  terms  of  a  statute  when  finally  inter- 
preted. But  we  can  refrain  from  giving  to 
those  provisions  too  literal  or  impractical  an 
interpretation  which  will  work  unexpected 
and  undesirable  results.  We  must  accept  the 
full  test  laid  down  at  the  commencement, 
that  these  bonds  must  not  be  made  payable 
out  of  a  particular  fund  or  be  issued  other- 
wise than  upon  the  general  credit  of  the  mak- 
er. But,  upon  the  proofs  presented,  In  my 
judgment,  we  are  not  compelled  to  say  that 
they  are  not  general  charges  against  the 
obligor  which  Issued  them  as  fairly  and  prac- 
tically created,  regulated,  and  regarded,  or 
that  being  a  claim  against  all  of  its  assets 
they  are  payable  out  of  a  particular  fund. 
I  think  that  the  authorities  which  have  been 
cited  to  sustain  the  contention  that  they  are 
vulnerable  In  these  respects,  not  only  do  not 
<lo  so,  but  that  a  careful  consideration  of 
them  and  of  other  authorities  in  the  light  of 
the  facts  under  consideration  In  each  case 
discloses  that  none  of  them  has  held  an  In- 
strument to  be  payable  out  of  a  particular 
fund,  and  hence  nonnegotlable  upon  any 
such  proofs  as  appear  here.  In  every  case  It 
will  be  seen  that  the  instrument  which  was 
condemned  was  simply  an  order  upon  or  as- 
signment of  some  specific,  limited  fund  or  in- 
terest, and  carried  no  general  liability  of  the 


drawer  which  made  It  a  charge  against  his 
general  credit  and  all  of  his  assets.  Under 
such  circumstances,  it  was  held  to  be  an 
assignment  pro  tanto,  and,  of  course,  as  an 
assignment  it  was  not  negotiable.  It  will 
not  be  possible  to  review  any  considerable 
proportion  *  of  the  cases  which  have  passed 
upon  this  question,  and,  In  fact,  this  is  un- 
necessary, for  a  few  of  those  decided  by  this 
court  will  sufficiently  indicate  the  circum- 
stances under  which  an  Instrument  has  been 
regarded  as  drawn  upon  a  special  fund,  and 
therefore  a  quasi  assignment,  and  not  ne- 
gotiable. 

In  Lowery  v.  Steward,  25  N.  Y.  230,  82  Am. 
Dec.  346,  the  prder  read :  "Please  pay  to  the 
order  of  Archibald  H.  Lowery  the  sum  of 
five  hundred  00/100  dollars  on  account  of  24 
bales  of  cotton  shipped  to  you,  as  per  bill  of 
lading,  by  steamer  Colorado,  Inclosed  to  you 
In  letter."  In  Parker  v.  City  of  Syracuse, 
31  N.  T.  376,  the  order  was  drawn  upon  the 
comptroller  of  the  city  In  the  following  terms: 
"Pay  Parker  &  Wright  fourteen  hundred  and 
twenty  dollars,  on  plank  road  and  sidewalk 
accounts  and  charge  to  my  account.  A.  L. 
Scofleld."  In  Alger  v.  Scott,  54  N.  Y.  14,  the 
order  was  drawn  by  a  landlord  upon  his  ten- 
ant, reading:  "Please  pay  Mr.  John  R. 
Glover  $346.69,  and  charge  same  to  me,  ac- 
count of  rent  of  house  No.  13  Cheever  Place." 
In  Brill  v.  Tuttle,  81  N.  Y.  454,  37  Am.  Rep. 
515,  an  order  was  given  by  defendant  to 
plaintiffs  reading  as  follows:  "Pay  Brill  & 
Russell  three  hundred  dollars  and  charge  the 
same  to  our  account  for  labor  and  materials 
performed  and  furnished  in  the  repairs  and 
alterations  of  the  house  in  which  you  reside, 
in  the  village  of  Mohawk."  In  EhricUs  v.  De 
Mill,  75  N.  Y.  370,  the  language  of  the  In- 
strument was:  "Please  pay  to  F.  Ebrlchs  $400 
and  charge  the  same  to  my  account  of  grad- 
ing and  paving  Lexington  Avenue  •  •  * 
as  per  contract."  It  seems  as  if  no  extended 
comment  upon  these  cases  were  necessary  to 
point  out  how  widely  they  differ  from  the  one 
at  bar;  how  clearly  each  Instrument  men- 
tioned in  them  is  an  order  upon,  an  as- 
signment pro  tanto  of,  a  limited  fund  with- 
out any  general  credit  or  liability  behind  it, 
and  how  unnatural  it  would  be,  upon  .the 
other  hand,  to  say  that  the  present  obliga- 
tions, charges  against  the  general,  joint  cred- 
it of  the  drawer  which  issued  them  and  en- 
forceable out  of  its  assets,  are  orders  upon  or 
assignments  In  any  sense  of  a  particular  fund, 
even  though  an  individual  liability  which  Is 
practically  and  equitably  a  secondary  one 
has  been  cut  off. 

Some  minor  reasons  of  a  somewhat  tech- 
nical nature  are  urged  in  support  of  the 
claim  of  nonnegotlablllty.  It  is  said  that 
section  1919  of  the  Code  of  Civil  Procedure 
provides  that  an  action  may  be  maintained 
against  the  officials  of  a  joint-stock  associa- 
tion to  recover  upon  any  cause  of  action  upon 
which  the  plaintiff  might  maintain  an  action 
against  all  of  the  associates,  and  It  Is  then 
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suggested  that,  if  the  holder  of  one  of  these 
bonds  cannot  bring  an  action  against  the  in- 
dividual members  of  the  association,  he  can- 
not under  said  section  bring  an  action  against 
the  association  Itself  through  its  officers; 
that,  while  an  action  in  equity  perhaps  might 
be  maintained  to  reach  the  pledged  securities, 
no  action  at  law  can  be  maintained  upon  the 
bonds,  and,  this  being  so,  they  are  not  nego- 
tiable. I  do  not  regard  these  objections  as 
well  founded.  The  section  referred  to  Is  one 
of  several  prescribing  the  procedure  by  which 
an  action  may  be  brought  against  the  asso- 
ciation, as  distinguished  from  its  individual 
members-  and  the  property  of  the  association 
be  reached.  The  section  especially  quoted' is 
intended  to  define  the  nature  and  kind  of  ac- 
tions which  may  be  so  brought,  and  this  It 
does  In  general  terms  by  denning  them  as  all 
which  might  be  brought  against  the  Individ- 
ual members.  These  bonds  ordinarily,  and 
except  for  special  provision,  would  constitute 
a  claim  upon  which  might  be  maintained  an 
action  against  the  associates,  and  this  cir- 
cumstance stamps  the  cause  of  action  as  one 
which  may  be  prosecuted  against  the  as- 
sociation. It  would  be  somewhat  extraordi- 
nary to  construe  the  section  as  meaning  that, 
the  character  and  standing  of  the  claim  be- 
ing thus  fixed,  the  association  might  then  de- 
bar the  holder  from  bringing  such  an  action 
against  it  by  an  agreement  which  it  had  pro- 
cured him  to  make  to  waive  the  individual 
liability,  which  otherwise  might  be  enforced, 
and  to  bring  his  action  against  the  associa- 
tion. Of  course,  If  this  agreement  has  not 
produced  this  result,  there  is  no  foundation 
for  the  further  idea  that  no  action  at  law 
can  be  maintained  upon  the  bonds.  If  the 
holder  of  them  has  not  barred  himself  from 
so  doing  by  waiving  the  individual  liability, 
he  may,  as  we  have  already  seen,  bring  an 
action  at  law  against  the  association,  which 
is  entirely  independent  of,  and  In  fact  tem- 
porarily at  least,  a  bar  to  an  action  against 
the  Individuals. 

The  order  appealed  from  should  be  affirm- 
ed, and  judgment  absolute  rendered  against 
appellant  upon  his  stipulation,  with  costs. 

O'BRIEN,  J.  The  only  question  in  this 
case  is  whether  the  coupons,  which  are  the 
subject-matter  of  the  action,  are  upon  their 
face  negotiable  instruments.  I  think  they 
are,  and  my  reasons  for  this  conclusion  stated 
as  briefly  as  may  be  are  these:  It  is  admit- 
ted that  the  coupons  are  a  part  of  and  im- 
pressed with  the  same  legal  character  as  the 
bonds  themselves  from  which  they  were  de- 
tached. If  the  bonds  are  negotiable,  so  are 
the  coupons.  I  do  not  understand  that  it  is 
seriously  claimed  that  the  fact  that  a  fund 
was  set  apart  and  conveyed  to  a  trustee  to 
assure  the  payment  of  the  bonds  as  they  fell 
due  affected  the  legal  character  of  these  ob- 
ligations as  negotiable  Instruments  so  long 
as  the  holders  were  not  confined  or  limited  to 
that  fund  for  payment   It  Is,  I  assume,  a 


very  common  practice  in  the  modern  business 
world  to  set  aside  a  fund  or  to  provide  for 
the  creation  of  a  sinking  fund  for  the  ulti- 
mate payment  or  redemption  of  bonds;  but  it 
was  never  supposed  that  this  fact  would  af- 
fect their  negotiable  character.  The  very 
purpose  of  such  financial  arrangements  is  to 
give  greater  assurance  of  payment  to  those 
who  purchase  the  bonds  in  the  market  by 
adding  to  their  value  and  credit  The  fund 
is  a  protection  to  the  holders  of  the  bonds, 
and  In  some  cases  to  others  who  may  become 
liable  for  their  payment  In  whole  or  in  part. 
In  this  case  not  only  the  fund  set  apart,  but 
all  the  other  assets  of  the  company  as  well, 
were  pledged  for  the  payment  of  the  bonds; 
and  hence  the  fund  only  added  to  their  credit 
and  financial  value  without  affecting  hi  the 
least  their  negotiable  character. 

The  only  question  in  the  case  as  to  which 
there  Is  any  serious  dispute  Is,  as  I  conceive, 
whether  the  clause  on  the  face  of  the  bonds, 
which  provides  that  "no  present  or  future 
shareholder,  officer,  manager  or  trustee  of  the 
express  company  shall  be  personally  liable 
as  partner  or  otherwise  In  respect  of  these 
bonds  or  the  coupons  appertaining  thereto," 
deprives  them  of  the  character  of  negotiable 
paper.  The  contention  of  the  plaintiff  is  that 
this  clause  destroys  the  negotiable  quality  of 
the  bonds,  though  payable  to  the  bearer  or 
holder.  This  clause  contains  also  the  state- 
ment that  the  bonds  "shall  be  paid  solely  out 
of  the  assets  assigned  and  transferred  to  the 
said  trust  company  or  out  of  the  other  as- 
sets of  the  express  company."  So  that  all  the 
property  of  the  company  Issuing  the  bonds 
was  and  is  available  to  the  holders  as  the 
source  of  payment  and  satisfaction  thereof. 
I  do  not  think  that  the  obligations  of  a  joint- 
stock  company  payable  to  bearer  are  render- 
ed nonnegotiable  from  the  fact  that  the  pa- 
per upon  its  face  contains  a  clause  which  ex- 
empts the  shareholders  and  officers  from  lia- 
bility so  long  as  the  general  assets  of  the 
company  are  pledged  for  payment  But  this 
is  the  disputed  question  in  the  case,  and  the 
contrary  view  Is  supported  by  an  argument 
which  rests  mainly,  if  not  entirely,  upon  the 
proposition  that  joint-stock  associations  are 
partnerships,  and  that  the  obligations  in 
question  are  the  obligations  of  the  individual 
shareholders,  and  that  they  are  liable  upon 
them,  jointly  and  severally,  the  same  as  part- 
ners. Stating  the  argument  in  another  way. 
It  comes  to  this:  The  bonds  In  this  case  are 
the  bonds  of  a  partnership,  made  in  the  name 
of  the  firm,  and,  though  containing  a  promise 
to  pay  the  bearer  or  holder  a  specified  sum  of 
money  in  the  future  upon  a  day  certain,  yet 
the  promise  is  coupled  with  a  condition  that 
none  of  the  partners  shall  ever  be  held  liable! 
If  the  premises  upon  which  the  argument  is 
based  are  correct,  it  would,  I  admit,  be  dif- 
ficult to  resist  the  conclusion,  unless,  indeed, 
it  could  be  held  that  the  conditions  might 
be  rejected  as  utterly  inconsistent  with  and 
repugnant  to  the  promise,  and  therefore  void. 
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Adopting  the  theory  that  the  bonds  are  the 
obligations  of  the  shareholders  as  partners, 
the  repugnancy  Is  quite  obvious.  But  I  do 
not  think  that  the  bonds  In  question  are  In 
any  proper  or  legal  sense  partnership  obliga- 
tions made  by  the  shareholders  as  partners. 
Primarily  the  promise  to  pay  the  bearer  or 
holder  Is  not  the  promise  of  tbe  shareholders, 
but  of  the  legal  entity  represented  by  the  ex- 
press company  as  such. 

A  joint-stock  company,  whatever  else  may 
be  said  about  it,  Is  certainly  for  most.  If  not 
all  practical,  purposes,  a  legal  entity,  capable 
In  law  of  acting  and  assuming  legal  obliga- 
tions quite  Indeiiendent  of  the  shareholders. 
The  idea  that  these  companies  occupy  some 
undefined  and  undcflnable  ground  midway 
between  a  partnership  and  a  corporation  has 
practically  faded  away,  and  cannot  be  applied 
to  the  question  with  which  we  are  now  con- 
cerned. It  is  not  very  important  to  inquire 
what  they  were  In  tbelr  origin,  but  rather 
what  tbey  are  now,  or  at  least  were  when 
the  bonds  in  question  were  issued  and  sold  to 
the  public.  It  seems  to  be  conceded  or  as- 
sumed that,  if  the  express  company,  at  the 
time  of  issuing  tbe  bonds,  bad  been  Incorpo- 
rated by  filing  tbe  usual  certificate  for  that 
purpose,  the  clause  exempting  the  sharehold- 
ers from  liability  would  not  affect  their  ne- 
gotiable character.  It  remains  only  to  con- 
sider what  sound  distinction,  If  any,  can  be 
made  between  the  $12,000,000  of  bonds  issued 
by  tbe  express  company  and  the  other  un- 
told millions  of  other  bonds  issued  by  cor- 
porations. They  are  all  negotiable  In  form; 
that  is  to  say,  payable  to  order  or  bearer,  as 
tbe  case  may  be.  Assuming  that  the  share- 
holders of  a  corporation  are  or  may  be  liable 
for  the  corporate  debts,  and  that  tbe  clause 
referred  to  would  not  affect  tbe  negotiable 
quality  of  Its  paper,  what  reason  is  there 
for  holding  that  tbe  clause  destroys  the  nego- 
tiable quality  of  the  bonds  In  question?  Tbe 
proposition  that  in  the  one  case  the  bonds 
import  a  promise  to  pay  by  a  corporate  body, 
and  in  the  other  tbe  promise  of  individuals 
as  partners  or  as  a  partnership  firm,  does  not 
seem  to  me  to  be  reasonable  or  tenable.  Tbe 
argument  in  support  of  that  theory  would 
seem  to  be  somewhat  strained.  The  general 
rules  of  law  that  govern  partnerships  have 
very  little  application  to  Joint-stock  com- 
panies, at  least  so  far  as  concerns  tbe  ques- 
tion now  under  consideration.  Tbe  prin- 
ciple of  agency  which  enables  one  partner  to 
bind  all  bis  associates,  as  well  as  tbe  firm, 
has  no  application  to  such  companies.  The 
death  of  one  or  more  of  tbe  members  of  tbe 
company  does  not  work  a  dissolution.  The 
doctrine  of  survivorship,  so  important  as 
between  partners,  does  not  exist  as  to  such 
companies,  and  so  it  would  be  difficult  to 
state  a  single  general  rule  of  partnership  law 
that  In  its  full  extent  could  be  applied  to 
such  companies.  On  the  other  hand,  there 
•re  very  few  of  the  legal  principles  that  ap- 
ply to  corporations  that  do  not  apply  in  some 


form  to  these  companies.  They  are  taxed 
and  perpetuated  through  the  shares  of  stock 
as  corporations  are.  Tbey  are  entitled  to  as- 
sume an  artificial  name,  to  sue,  and  are  sub- 
ject to  be  sued.  They  may  use  a  common  seal, 
and  through  the  shares  of  stock  they  have 
perpetual  life  even  in  a  larger  sense  than 
corporations  have.  Their  general  powers  and 
duties  to  tbe  public  are  practically  the  same 
and  regulated  in  the  same  way  as  corpora- 
tions. I  need  not  pursue  the  comparison  any 
further,  nor  enlarge  upon  it.  since  the  learn- 
ed opinion  of  my  associate,  Judge  IIISCOCK, 
who  has  referred  to  tbe  various  judicial 
views  on  the  subject,  pro  and  con,  fully 
covers  that  feature  of  the  case. 

It  is  very  true  that  the  shareholders  of 
such  companies  are  liable  ultimately  for  the 
company's  obligations,  but  that  does  not 
make  such  companies  partnerships  In  the 
sense  that  their  obligations  are  tbe  contracts 
or  promises  of  the  shareholders.  Tbe  share- 
holders of  corporations  are  or  may  be  liable 
in  tbe  same  way,  but  such  liability  is  not,  of 
course,  that  of  partners.  The  statutes  of 
this  state  prescribing  the  method  of  proce- 
dure in  suits  by  and  against  joint-stock  com- 
panies (Code  Civ.  Proc  81  1919-1924)  do  not 
qualify  what  has  been  stated  concerning  the 
legal  nature  of  such  companies.  Tbey  em- 
body the  distinct  idea  that  the  liability  of 
the  shareholders  is  not  primary,  but  secon- 
dary, the  same  as  in  case  of  corporations; 
and,  even  if  these  statutes  bad  never  been 
enacted,  It  Is  quite  likely  that  the  Adams 
Express  Company  could,  in  that  artificial 
name,  sue  and  be  sued  in  the  same  manner 
as  a  corporation,  since  the  state  Constitution 
(article  8,  8  S),  while  enacting  that  corpo- 
rations have  the  right  to  sue  and  are  sub- 
ject to  be  sued  tbe  same  as  natural  persons, 
defines  joint-stock  companies  having  any  of 
the  powers  and  privileges  not  possessed  by 
individuals  or  partnerships  as  corporations 
within  the  meaning  of  that  section.  The 
main  purpose  of  these  provisions  of  the  Code 
would  seem  to  be  tbe  enactment  of  a  mode  of 
procedure  which  would  enable  creditors  of 
the  company,  or  parties  having  a  cause  of 
action  against  it,  to  exhaust  all  legal  reme- 
dies against  the  company  as  a  legal  entity 
before  resorting  to  the  personal  liability  of 
tbe  shareholders  analogous  to  similar  rules 
applicable  to  corporations.  It  is,  I  think, 
very  difficult  to  avoid  tbe  conclusion  that 
these  companies  at  this  day  and  in  this  state 
possess  substantially  and  practically  all  tbe 
attributes  of  corporations,  and  still  more 
difficult  to  assign  any  sound  reason  for  any 
distinction  to  be  made  between  tbe  negotiable 
character  of  the  bonds  of  each  when  made 
payable  to  bearer.  These  companies  are  for 
all  practical  purposes  quasi  corporations,  and 
It  seems  to  me  are  clearly  such  so  far  as 
concerns  tbe  negotiable  character  of  its  com- 
mercial paper  or  promise  to  pay  a  specific 
sum  of  money  to  bearer  upon  a  day  certain. 
If  the  bonds  In  their  present  form  had  been; 
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stolen  from  the  Adams  Express  Company  by 
one  of  Its  clerks  or  employes  or  even  a 
stranger,  and  they  had  been  pnt  In  circula- 
tion and  passed  from  hand  to  hand  to  the  pos- 
session of  an  innocent  holder  who  had  pur- 
chased them  In  the  market  in  good  faith  and 
for  value,  and  the  company  had  brought  suit 
against  him  to  recover  the  stolen  property, 
as  the  plalntifT  in  this  case  has,  we  would 
then  have  the  same  question  before  us  that 
we  have  now.  It  may  be  safely  asserted 
that  under  such  circumstances,  the  company 
would  and  ought  to  fall  in  the  action,  and 
that  it  would  not  be  permitted  to  impeach 
the  holder's  title  to  the  paper  by  the  fact 
that  upon  its  face  there  was  a  condition  dis- 
charging the  shareholders  from  liability, 
and  hence  were  not  negotiable  Instruments. 
When  the  important  powers  and  functions 
which  these  companies  possess  and  exercise 
in  the  business  and  commercial  world  are 
considered,  the  close  analogy  between  cor- 
porations and  joint-stock  companies  is  made 
still  more  evident.  They  are  not  only  com- 
mon carriers  of  property  with  world  wide 
connections  and  ramifications,  but  deal  in 
money  credits  and  exchanges  in  practically 
the  same  way  as  banks.  They  purchase  and 
deliver  goods  upon  the  order  of  local  cus- 
tomers in  all  parts  of  the  country,  and  even 
in  foreign  countries.  They  have  issued  mil- 
lions of  securities  in  the  form  of  bonds  pay- 
able to  bearer  that  have  been  sold  to  the  pub- 
lic. It  seems  to  me  that  it  would  be  at  least 
unwise  to  discredit  these  securities  by  hold- 
ing that,  in  consequence  of  the  exemption 
clause  as  to  the  shareholders'  liability,  the 
bonds  are  mere  contracts  to  pay  without  the 
quality  of  negotiability.  Such  a  result,  I 
think,  would  not  be  sanctioned  by  sound 
policy  or  sound  law,  and  would  be  contrary 
to  the  Intention  of  every  one  connected  with 
the  transaction  either  as  maker  or  buyer, 
since  it  cannot  be  supposed  that  a  business 
man  of  any  sense  would  have  offered  to  sell 
in  the  market,  and  much  less  to  buy,  a  part- 
nership obligation  payable  to  bearer,  with  a 
condition  clause  upon  its  face  releasing  all 
the  partners  from  any  obligation  to  pay  it 

So  far  as  concerns  the  question  Involved 
in  this  appeal,  the  bonds,  I  think,  are  not  the 
bonds  of  the  several  members  of  the  com- 
pany as  partners,  but  of  a  legal  entity  as  such, 
with  an  artificial  name  analogous  to  a  cor- 
poration, and  they  possess  all  the  qualities 
of  corporate  bonds  payable  to  bearer.  It  Is 
quite  obvious  that  in  respect  to  the  negotiable 
quality  of  the  bonds  they  must  be  considered 
and  treated  in  law  either  as  partnership  or  as 
corporate  obligations.  There  is  no  middle 
ground  upon  which  to  rest  The  argument 
that  the  promise  to  pay  is  that  of  a  partner- 
ship does  not  seem  to  me  to  be  supported  by 
any  conclusive  reasons,  and,  If  adopted,  might 
destroy  a  large  class  of  securities  held  by  in- 
nocent investors.  The  general  rule,  which  I 
fully  recognize,  no  doubt  is  that  in  order  to 
give  to  commercial  paper,  whether  In  the 


form  of  bonds  or  promissory  notes,  the  quali- 
ty of  negotiability,  and  the  legal  rights  which 
appertain  to  such  instruments,  the  promise 
to  pay  must  be  unconditional,  and  all  the  as- 
sets of  the  promisor  or  maker  must  be  pledg- 
ed to  make  good  the  promise  according  to 
its  terms.  The  bonds  in  question,  in  my  opin- 
ion, comply  with  that  rule,  unless  it  can  be 
held  that  the  liability  of  the  shareholders  of 
the  company  can  be  called  assets  within  the 
meaning  of  the  rule,  and  I  think  it  cannot. 
The  assets  of  the  express  company,  the  mak- 
er of  the  bonds  in  question,  consisted  of  Its- 
actual,  tangible  property  over  which  It  had 
full  power  of  disposition,  dominion,  and  con- 
trol, and  not  the  liability  which  the  law  im- 
poses upon  shareholders  for  the  company 
debts  In  certain  cases  and  upon  certain  con- 
tingencies. There  Is  no  reason  that  I  can  per- 
ceive for  denying  to  a  bona  fide  holder  of  one 
of  these  bonds  any  means  of  defending  his 
title  when  attacked  that  the  law  gives  to  a 
like  holder  of  the  negotiable  paper  of  an  In- 
dividual or  corporation. 

I  think  that  the  order  appealed  from  is 
right  and  should  be  affirmed,  with  costs. 

EDWARD  T.  BARTLETT,  J.  I  concur  in 
the  result  reached  by  Judge  WERNER'S 
opinion.  I  also  agree  In  the  main  with  the 
grounds  stated  therein.  I  am,  however,  un- 
able to  agree  with  the  suggestion  that  it  is 
unnecessary  to  treat  the  exemption  clause  as 
nugatory  as  a  matter  of  public  policy.  I  am 
of  opinion  that  the  personal  liability  from 
which  the  company  has  sought  to  absolve  its 
shareholders,  officers,  managers,  and  trus- 
tees is  primary  In  its  character,  and  beyond 
the  power  of  the  company  to  Interfere  with 
it  in  any  way.  To  hold  otherwise  would  be 
subversive  of  the  law  of  Joint-stock  associa- 
tions, and  permit  them  to  exercise  corporate 
powers  and  privileges  without  legislative 
sanction  or  restraint  Declaring  legal  this 
attempt  to  release  shareholders  and  officers 
from  personal  liability  would  result  in  un- 
told complications  and  financial  disaster.  One 
result  would  be  to  deprive  creditors  of  their 
main  security  in  many  instances.  The  visi- 
ble assets  of  an  express  company,  as  com- 
pared with  its  bonded  and  other  indebted- 
ness, are  in  many  instances  insignificant  and 
of  little  value.  Its  business  is  to  deliver 
packages,  parcels,  and  other  light  personal 
property  to  all  parts  of  the  country.  Trans- 
portation is  mainly  secured  under  contracts 
with  the  railroad  companies.  In  cities  and 
villages  Its  principal  property  consists  of 
office  fixtures,  horses,  wagons,  harness,  etc, 
realizing  little  at  forced  sale.  In  other 
words,  the  express  company  does  not  require 
an  expensive  plant  as  do  manufacturing  and 
other  kinds  of  business.  These  are  persua- 
sive reasons  why,  as  matter  of  public  policy, 
the  personal  liability  of  members  of  Joint- 
stock  associations  should  remain  unimpaired 
so  long  as  business  is  conducted  in  that  man- 
ner. 
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At  the  present  time,  In  this  state,  there  are 
four  methods  by  which  a  man  may  carry  on 
business :  He  may  proceed  as  an  individual ; 
associate  himself  as  a  partner  In  a  firm ;  be- 
come a  member  of  a  joint-stock  association; 
assume  the  responsibilities  and  enjoy  the 
privileges  of  a  stockholder  In  a  corporation. 
The  members  of  joint-stock  associations  en- 
joy certain  benefits  and  rest  under  well-de- 
nned burdens.  The  case  at  bar  presents  an 
excellent  illustration.  Certain  Individuals, 
banded  together  In  a  great  business  enter- 
prise, have  listed  bonds  to  the  extent  of  $12,- 
000,000  on  the  New  York  Stock  Exchange. 
In  other  words,  they  have  exercised  powers 
usually  vested  in  corporations.  The  law  per- 
mits this  for  the  reason  that  they  are  co- 
partners resting  under  personal  liability,  joint 
and  several,  for  all  the  debts  and  obligations 
of  the  company,  and  hold  themselves  out  to 
the  world  as  such.  I  am  of  opinion  that  pub- 
lic policy  requires  that  all  partnerships  tak- 
ing the  form  of  joint-stock  associations  should 
rest  under  the  common-law  liability  of  part- 
ners so  long  as  they  choose  to  avail  them- 
selves of  the  great  privileges  and  protection 
inherent  to  such  a  mode  of  transacting  busi- 
ness. The  joint-stock  association  is  not  of 
statutory  origin,  as  Is  the  corporation,  but 
the  creature  of  the  common  law.  By  recent 
legislation  It  Is  required  to  annually  file  Its 
written  certificate,  signed  and  verified  by  the 
president  and  treasurer,  containing  certain 
facta  2  Rev.  St  (Banks'  0th  Ed.)  p.  1471. 
The  Code  of  Civil  Procedure  (sections  1919- 
1924)  has  regulated  actions  by  and  against 
unincorporated  associations  to  some  extent  It 
Is  unnecessary  to  point  out  In  detail  the  very 
great  difference  between  the  joint-stock  as- 
sociation and  a  corporation.  The  association 
has  not  appealed  to  the  sovereignty  of  the 
state  for  its  right  to  exist  and  Is,  therefore, 
free  from  the  visitorial  powers  to  which  cor- 
porations are  subjected;  nor  is  It  amenable 
to  those  various  commands  of  the  statute, 
which  If  disobeyed  lead  to  the  imposition  of 
certain  liabilities  and  penalties.  The  associa- 
tion need  not  disclose  the  amount  of  Its  capi- 
tal, or  the  number  of  Its  shares.  The  corpo- 
ration is  obliged  to  do  so.  It  is  the  obvious 
policy  of  the  state  to  maintain  this  distinc- 
tion, to  wit  if  men  desire  to  embark  in  great 
business  ventures,  practically  exempt  from 
governmental  control,  they  must  do  so  sub- 
ject to  the  joint  and  several  liability  to  pay 
the  debts  thereby  Incurred.  If  they  wish  to 
be  freed  from  that  liability,  they  can  secure 
the  same  result  by  forming  a  corporation  and 
submitting  to  governmental  visitation  and 
control  and  to  various  statutory  restraints  by 
virtue  of  which  the  rights  of  creditors  are 
protected.  Public  policy  clearly  requires  that 
such  vast  transactions  shall  be  carried  on 
either  under  corporate  restraint  or  the  rig- 
orous common-law  rule  of  joint  and  several 
liability  for  debts.  The  distinguishing  fea- 
ture  of  the  joint-stock  association  is  the  per- 
sonal liability  of  its  members.   Van  Aernam 


v.  Bleisteln,  102  N.  T.  880,  7  N.  E.  537;  Peo- 
ple ex  rel.  Winchester  v.  Coleman,  138  N.  Y. 
279,  81  N.  H.  96,  16  L.  R.  A.  183;  Matter  of 
Jones,  172  N.  Y.  579,  65  N.  B.  570,  60  L.  R.  A 
476,  and  cases  cited  in  above  authorities.  I 
am  in  favor  of  declaring  that  a  sound  public 
policy  dictates  that  this  feature  of  persona) 
liability  Is  coexistent  with  the  life  of  the  as- 
sociation, and  cannot  be  abrogated  by  the 
contract  of  the  parties  In  interest 

It  follows  that  the  clause  in  the  bonds  of 
the  Adams  Express  Company  seeking  to  re- 
lease the  members  thereof  from  personal  lia- 
bility is  void,  and  the  bonds  and  coupons  are 
negotiable  instruments. 

The  order  appealed  from  should  be  affirm- 
ed, and  judgment  absolute  In  favor  of  the  de- 
fendants and  against  plaintiff  on  his  stipula- 
tion should  be  entered,  with  costs. 

CULLEN,  C.  J.  I  agree  with  the  opinion 
of  Judge  WERNER,  that  if  the  clause  In  the 
bonds  in  controversy  here  relieving  the  share- 
holders from  personal  liability  were  effect- 
ive, it  would  render  the  bonds  nonnegotiable 
and  lead  to  a  reversal  of  the  order  below. 
But  I  also  agree  with  him  that  such  exemp- 
tion clause  is  repugnant  to  the  general  tenor 
of  the  bonds  which  are  Intended  to  be  nego- 
tiable and  which  have  been  purchased  by  the 
public  as  such,  and  therefore  It  should  be 
eliminated  and  disregarded.  Still  further  I 
agree  with  the  opinion  of  Judge  EDWARD 
T.  BARTLETT  that  any  provision  in  the  con- 
tract of  a  joint-stock  association  relieving 
the  shareholders  from  liability  Is  contrary  to 
public  policy  and  void,  since  it  would  enable 
the  shareholders  of  such  associations  to  ob- 
tain all  the  immunities  of  stockholders  in 
a  corporation  without  Incorporating  and  sub- 
jecting themselves  to  the  restrictions  and  reg- 
ulations Imposed  by  law  on  corporations. 

WERNER,  J.  Although  I  concur  In  the  re- 
sult of  the  decision  about  to  be  made,  I  can- 
not yield  assent  to  the  reasoning  upon  which 
It  is  based.  The  vital  question  in  this  case 
Is  whether  the  bonds  from  which  the  coupons 
In  suit  were  clipped  are  negotiable  instru- 
ments or  not  and  that  depends  upon  several 
considerations  which  I  will  briefly  discuss. 

These  bonds  are  part  of  an  issue  of 
$12,000,000  made  by  the  Adams  Express  Com- 
pany, which  Is  a  joint-stock  association,  each 
of  whose  shareholders  is,  by  the  terms  of  Its 
articles  of  association  and  the  general  law, 
individually  liable  for  the  debts  of  the  com- 
pany Incurred  in  the  transaction  of  its  busi- 
ness. The  bonds  are  made  in  the  name  of 
the  company,  are  payable  to  bearer,  and  con- 
tain many  of,  if  not  all,  the  stipulations  and 
conditions  that  are  usually  found  In  corpo- 
rate bonds  such  as  are  now  concededly  In 
the  category  of  negotiable  Instruments.  Mer- 
cer County  v.  Hackett  1  Wall.  (U.  S.)  83,  17 
L.  Ed.  548,  and  cases  there  cited.  These 
bonds  also  contain  another  clause  that  Is  not 


Digitized  by  Google 


1118 


82  NORTHEASTERN  REPORTER. 


(N.T. 


to  be  found  In  corporate  bonds.  They  recite 
that  "no  present  or  future  shareholder,  of- 
ficer, manager  or  trustee  of  the  express  com- 
pany shall  be  personally  liable  as  partner  or 
otherwise  .In  respect  of  this  bond  or  the 
coupons  appertaining  thereto,  but  the  same 
shall  be  payable  solely  out  of  the  assets  as- 
signed and  transferred  to  the  said  trust  com- 
irany  (the  trustee  named  In  the  trust  deed), 
or  out  of  the  other  assets  of  the  trust  com- 
pany." As  this  clause  is  in  direct  conflict 
with  the  general  provisions  of  the  law  and 
the  express  company's  articles  of  associa- 
tion respecting  the  individual  liability  of  the 
shareholders  of  the  company,  the  real  ques- 
tion in  the  case  is  whether  the  particular 
clause  is  a  valid  and  essential  part  of  the 
bonds,  or  whether  It  can  be  eliminated  as 
repugnant  to  the  general  tenor  and  purpose 
of  the  instruments  in  which  It  Is  found.  If 
the  clause  Is  valid,  there  can  scarcely  be  any 
logical  escape  from  the  conclusion  that  the 
bonds  are  rendered  nonnegotiable.  If,  bow- 
ever,  the  particular  clause  can  be  discarded 
as  void,  that  will  eliminate  the  only  dif- 
ference of  substance  between  these  bonds  and 
other  bonds  which,  by  common  consent,  are 
classed  as  negotiable  Instruments. 

The  reason  why  the  last-quoted  clause  of 
the  bonds,  if  valid,  is  Inconsistent  with  their 
negotiability  is  that  they  are  the  obligations 
of  a  joint-stock  association  as  distinguished 
from  a  corporation,  and  the  stipulation  ab- 
solving the  shareholders  of  the  company 
from  individual  liability  is  a  distinct  limita- 
tion upon  the  credit  which  is  pledged  In  the 
making  of  the  Instrument.  One  of  the  cardi- 
nal qualities  of  a  negotiable  instrument  is 
that  It  must  pledge  the  general  credit  of  the 
maker.  This  was  one  of  the  universally  rec- 
ognized rules  of  the  law  merchant  as  declar- 
ed In  the  English  decisions  (Dawkes  v.  De 
Lorane,  3  Wils.  207;  In  re  Boyse,  L.  R.  [33 
Ch.  Div.]  612;  Bank  of  England  v.  Vagliano, 
L.  R.  [1891  App.  Cas.]  107-145;  McLean  v. 
Clyesdale  Co.,  L.  R.  [9  App.  Cas.]  95),  and  In 
the  decisions  of  this  state  (Munger  v.  Shan- 
non, 61  N.  Y.  251 ;  Brill  v.  Tuttle,  81  N.  Y. 
454,  37  Am.  Rep.  515;  Schmlttler  v.  Simon, 
101  N.  Y.  554,  5  N.  E.  452,  54  Am.  Rep.  737). 
That  rule  as  now  tersely  stated  In  our  ne- 
gotiable Instruments  law  may  be  paraphras- 
ed as  follows:  "An  Instrument  to  be  negoti- 
able •  •  •  must  contain  an  uncondition- 
al promise  or  order  to  pay  a  sum  certain  In 
money  [subdivision  2,  §  20,  p.  722,  c.  612, 
Laws  1897],  but  an  order  or  promise  to  pay 
out  of  a  particular  fund  is  not  unconditional" 
(subdivision  2,  §  22).  The  cases  referred  to, 
as  well  as  the  statute,  make  It  entirely  clear 
that  the  mere  Indication  of  a  particular  fund 
from  which  the  maker  of  an  instrument  may 
reimburse  himself,  or  a  mere  reference  to  a 
specified  account  which  is  to  be  debited  with 
the  amount  called  for  by  the  instrument, 
does  not  affect  Its  unconditionally,  and  it  is 
only  where  the  order  or  promise  Is  to  pay  out 
of  a  particular  fund  that  it  is  considered  con- 


ditional In  such  sense  as  to  destroy  the  ne- 
gotiability of  the  Instrument. 

The  bonds  of  this  issue  are  payable  solely 
out  of  the  assets  assigned  and  transferred  to 
the  trustee  or  out  of  the  other  assets  of  the 
express  company.  If  the  express  company 
were  a  corporation,  this  would  clearly  be  an 
unconditional  promise,  for  it  would  be  a  gen- 
eral pledge  of  the  credit  of  the  maker — a 
tender  of  all  It  had  to  give  In  satisfaction  of 
the  debt  But  the  company  is  concededly 
not  a  corporation,  although  our  statutes  have 
Invested  It  with  certain  corporate  attributes. 
It  Is  unnecessary  to  enumerate  these,  since  it 
cannot  be  disputed  that,  In  respect  of  the  In- 
dividual liability  of  the  shareholders  of  a 
joint-stock  company  for  the  company  debts, 
the  common-law  rule  still  obtains.  Each 
shareholder  is  liable  precisely  as  though  be 
were  a  member  of  an  unlimited  partnership. 
Townsend  v.  Goewey,  19  Wend.  424,  32  Am. 
Dec.  514 ;  Dennis  v.  Kennedy,  19  Barb.  517 ; 
Wells  v.  Gates,  18  Barb.  554;  Cross  v.  Jack- 
son, 5  Hill,  478.  Although,  as  we  have  stat- 
ed, joint-stock  companies  have  been  granted 
certain  privileges  and  Immunities  peculiar  to 
corporations,  this  most  distinctive  difference 
between  these  corporate  and  noncorporate 
creatures  of  the  law  has  been  consistently 
preserved  by  the  Legislature  and  recognised 
by  the  courts.  Code  Civ.  Proa  §§  1919-1924 ; 
People  ex  rel.  Winchester  v.  Coleman,  133  N. 
Y.  279,  31  N.  E.  96,  16  L.  R.  A.  183;  Van 
Aernam  v.  Blelsteln,  102  N.  Y.  360,  7  N.  E. 
537;  Matter  of  Jones,  172  N.  Y.  575,  65  N. 
E.  570,  60  L.  R,  A.  476. 

From  what  has  been  said,  It  must  follow 
that,  If  the  clause  in  the  bonds  exempting 
the  individual  shareholders  of  the  express 
company  from  liability  Is  valid,  the  bonds 
are  nonnegotiable,  because  they  are,  in  ef- 
fect, If  not  in  explicit  terms,  made  payable 
out  of  a  particular  fund,  so  that  the  promise 
to  pay  Is  not  unconditional.  The  clause  un- 
der discussion  is  the  only  substantial  thing 
that  differentiates  these  bonds  from  the  or- 
dinary corporate  bonds  which  are  issued  and 
held  by  the  millions,  and  are  recognized  and 
classed  as  negotiable  instruments.  The  mak- 
er of  the  bonds  is  an  association  having  a 
business  name,  which  It  used  in  making  them, 
having  shares  of  capital  stock,  indefinite  suc- 
cession, and  a  number  of  other  characteris- 
tics which  the  lay  public  associates  exclu- 
sively with  corporations.  These  considera- 
tions lend  great  force  to  the  suggestion  that 
as  a  matter  of  public  policy  the  exemption 
clause  referred  to  should  be  treated  as  nu- 
gatory, so  that  the  bonds  may  be  Invested 
with  that  element  of  negotiability  which  may 
fairly  be  regarded  as  one  of  the  principal 
items  of  their  value,  and  one  of  the  most  Im- 
portant Inducements  to  their  current  sale  and 
purchase.  I  deem  It  unnecessary  to  go  quite 
so  far  as  that  In  the  case  at  bar.  since  I  am 
convinced  that  the  exemption  clause  Is  so  re- 
pugnant to  the  terms,  tenor,  and  purpose  of 
the  bonds  that  it  not  only  may,  but  must,  be 
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taken  out  of  the  Instruments  In  order  to  pre- 
serve their  negotiability,  and  even  their  valid- 
ity. It  would  be  rather  difficult  to  explain 
upon  what  theory  the  obligation  of  these 
bonds  could  be  enforced  in  an  action  at  law 
if  the  exemption  clause  Is  retained  as  part 
of  the  bonds.  The  maker  cannot  be  sued  In 
Its  business  name,  and  the  officers  which 
represent  It  can  only  be  sued  upon  obliga- 
tions for  which  an  action  could  be  main- 
tained against  all  the  shareholders.  Code 
Civ.  Proc.  §  1919.  We  are  presented,  in 
short,  with  the  legal  paradox  that  a  written 
obligation,  obviously  Intended  to  be  negoti- 
able, cannot  be  enforced  In  a  court  of  law. 
This  is  an  anomnlous  condition  so  utterly 
at  variance  with  the  manifest  purpose  of  the 
association  In  issuing  these  bonds,  and  so 
palpably  destructive  of  the  legal  rights  of 
the  holders  thereof,  that  we  could  hardly 
give  the  exemption  clause  the  effect  which 
Its  language  imports  without  destroying  the 
validity  of  the  bonds  themselves. 

Since  both  the  negotiability  and  the  valid- 
ity of  the  bonds  may  be  secured  by  the  abro- 
gation of  the  exemption  clause,  and  since 
there  is  nothing  in  the  other  terms  of  the 
instruments  to  prevent  this  manifestly  Just 
disposition  of  the  case,  I  conclude  this  branch 
of  the  discussion  with  the  recommendation 
that  the  exemption  clause  be  held  void,  and 
that  the  bonds  and  coupons  be  held  negoti- 
able. Upon  the  other  questions  I  agree  with 
the  majority. 

Holding  these  views,  I  think  there  should 
be  an  affirmance  of  the  order  of  the  Appel- 
late Division,  and  that  judgment  absolute 
should  be  rendered  against  the  appellant, 
with  costs  in  accordance  with  his  stipula- 
tion. 

GRAY  and  HAIGHT,  JJ.t  concur  with 
HISCOCK,  J.  CULLEN,  C.  J.,  concurs  in  re- 
sult In  memorandum.  WERNER,  J.,  reads 
opinion. 

Ordered  accordingly. 

(MO  N.  Y.  187) 

WILCOX  v.  CITY  OP  ROCHESTER. 

(Court  of  Appeals  of  New  York.   Dec.  10, 1907.) 

L  Municipal  Corporations  —  Exercise  of 
Governmental  and  Quasi  Pbivate  Pow- 
ers—Tobts— Liability. 

A  municipality  exercising  quasi  private  or 
corporate  duties  is  liable  for  the  acts  of  Its 
officers,  but  a  municipality  exercising  govern- 
mental functions  is  not  liable. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36.  Municipal  Corporations,  §§  1568,  1569.] 

2.  Same— Liability  fob  Acts  of  Police  Of- 
ficers. 

Under  Laws  1898,  p.  398,  c  182,  8  181, 
providing  that  the  members  of  the  police  force 
of  cities  of  the  second  class  shall  have  the  pow- 
ers of  constables,  etc.,  a  city  of  the  second  class 
exercises  a  governmental  function  in  the  ap- 
pointment and  maintenance  of  a  police  force, 
and  it  is  not  liable  for  the  unlawful  and  neg- 


ligent acts  of  police  officers  in  the  discharge  of 
their  duties. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  8§  1568,  1569, 
1573.] 

3.  Same— Maintenance  of  Police  Station. 

A  city  exercises  a  governmental  function  in 
maintaining  a  police  station,  used  in  part  as  a 
jail  for  prisoners,  as  well  as  in  part  for  the 
accommodation  of  its  police  force,  and  it  is 
not  liable  for  the  negligence  of  an  employd  in 
charge  of  the  elevator  therein. 

[Ed.  Note.— For  cases  in  point,  see  Cent.  Dig. 
vol.  36,  Municipal  Corporations,  §  1577.] 

4.  Same— Defense— Availability. 

The  defense  that  a  city  is  not  liable  for  the 
negligent  acts  of  an  employe1  in  discharge  of 
governmental  functions  exercised  by  the  city  is 
available,  though  not  pleaded. 
Haight,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  William  A.  Wilcox  against  the 
city  of  Rochester.  From  a  judgment  of  the 
Appellate  Division  (114  App.  DIv.  734,  99  N. 
Y.  Supp.  1020),  affirming  by  a  divided  court 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

William  A.  Sutherland,  for  appellant. 
George  B.  Draper,  for  respondent 

WILLARD  BARTLETT,  J.  The  city  of 
Rochester  has  been  held  liable  In  this  action 
for  the  alleged  negligence  of  the  persons  hav- 
ing charge  of  the  condition  and  operation  of 
an  elevator  in  a  police  station  building  In 
that  city.  The  plaintiff  was  injured  by  fall- 
ing to  the  bottom  of  the  elevator  well,  through 
an  open  door  in  the  elevator  shaft.  He  was 
a  journeyman  sheet  metal  worker  In  the  serv- 
ice of  a  firm  of  contractors  who  were  em- 
ployed to  repair  the  roof  of  the  police  sta- 
tion. He  had  been  working  upon  the  roof 
on  the  day  before  the  accident,  and  had 
been  In  the  elevator  two  or  three  times 
on  that  day,  when  the  elevator  was  oper- 
ated by  James  A.  Smith,  who  Is  described 
as  an  assistant  engineer  In  the  employ  of 
the  city.  On  the  morning  of  the  accident, 
which  occurred  on  June  28,  1904,  the  plain- 
tiff arrived  at  the  police  station,  to  go  to 
work  on  the  roof,  at  a  few  minutes  before 
8  o'clock.  As  he  entered  the  front  doors 
of  the  building,  he  met  Smith,  whom  he  rec- 
ognized as  the  man  who  had  been  running 
the  elevator  when  he  went  up  and  down.  He 
testifies  that  Smith  was  coming  from  the  ele- 
vator; the  door  to  the  elevator  being  open. 
The  plaintiff  and  a  fellow  workman,  evident- 
ly acting  under  the  impression  that  the  ele- 
vator was  In  a  position  to  be  entered  with 
safety  through  the  open  door,  proceeded  to- 
ward the  door.  The  plaintiff  stepped  through, 
and,  in  consequence  of  the  elevator  having 
meantime  been  moved  upward  and  away  from 
the  door  by  a  police  telegraph  operator,  the 
plaintiff  fell  into  the  shaft  and  down  to  the 
bottom,  a  distance  of  10  or  12  feet,  sustaining 
the  injuries  of  which  he  complains  in  this 
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suit  Smith  contradicts  the  plaintiff,  so  far 
as  the  position  of  the  door  is  concerned,  say- 
ing, first,  that  it  was  shut,  but  not  locked, 
and  then  that  it  was  partly  open,  and  that 
he  saw  the  plaintiff  push  the  door  back ;  but 
the  Jury  were  at  liberty  to  accept  the  testi- 
mony of  the  plaintiff  on  this  point  as  In  ac- 
cordance with  the  fact  Smith's  testimony, 
however,  shows  that  the  plaintiff  was  Jus- 
tified, when  he  met  Smith,  in  inferring  that 
he  had  Just  come  down  in  the  elevator  and 
had  left  the  door  in  the  position  In  which  tho 
plaintiff  actually  found  It  whatever  that  may 
have  been,  for  Smith  testifies  that  he  had 
been  on  the  elevator  prior  to  meeting  the 
plaintiff;  that  he  left  It,  he  should  Judge, 
with  the  door  half  way  open ;  that  when  he 
met  the  plaintiff  and  his  companion  he  sup- 
posed that  they  wanted  to  go  up  In  the  ele- 
vator; and  that  he  himself  thought  the  ele- 
vator was  still  there,  and  had  not  noticed 
that  It  had  been  removed.  Under  these  cir- 
cumstances, the  trial  court  and  the  Appellate 
Division  were  not  only  Justified  in  holding 
that  the  alleged  contributory  negligence  was 
a  question  for  the  Jury,  but  they  were  re- 
quired so  to  hold  by  authority  very  precisely 
applicable  to  the  facts  of  the  case  at  bar. 
Tousey  v.  Roberts,  114  N.  T.  312,  316,  21  N. 
E.  399,  11  Am.  St.  Rep.  655. 

The  more  serious  question  Involved  in  this 
appeal  Is  presented  by  the  proposition,  urged 
upon  us  in  behalf  of  the  appellant  that  In 
no  event  can  the  city  of  Rochester  be  held 
liable  for  any  alleged  neglect  on  the  part  of 
an  employe  in  the  police  department  for  op- 
erating in  any  manner  an  elevator  In  the  po- 
lice building.  The  argument  is  that  the  de- 
fendant although  a  municipal  corporation, 
was  engaged  solely  In  the  discharge  of  pub- 
lic governmental  functions,  as  distinguished 
from  municipal  functions,  in  the  maintenance, 
management,  and  repair  of  the  police  station, 
and  therefore,  under  the  doctrine  of  Maxmil- 
lan  v.  Mayor,  etc.,  of  N.  Y.,  62  N.  Y.  160,  20 
Am.  Rep.  468,  and  similar  cases,  is  not  respon- 
sible for  the  acts  or  omissions  of  those  en- 
gaged in  applying  the  building  to  such  pub- 
lic purposes  of  government  This  was  evi- 
dently the  view  entertained  by  the  learned 
Justice  who  dissented  in  the  Appellate  Divi- 
sion. He  wrote  no  opinion,  but  simply  plac- 
ed his  dissent  upon  the  authority  of  Snider  v. 
St  Paul,  51  Minn.  466,  53  N.  W.  763,  18  L. 
R.  A.  151,  where  the  Supreme  Court  of  Min- 
nesota held,  In  reference  to  an  elevator  ac- 
cident iu  the  St  Paul  city  hall,  that  the  duty 
of  providing  and  maintaining  a  city  hall  was 
a  public  and  governmental  use,  and  therefore 
the  city  was  not  responsible  for  the  negli- 
gence of  its  officers,  agents,  or  servants  In 
the  management  of  such  building. 

The  broad  general  doctrine  of  the  Maxmll- 
ian  Case,  which  Is  certainly  not  now  open  to 
question  in  the  courts  of  this  state,  is  that 
"two  kinds  of  duties  are  Imposed  on  munici- 
pal corporations,  the  one  governmental  and 
a  branch  of  the  general  administration  of  the 


state,  the  other  quasi  private  or  corporate"; 
and  "that  in  the  exercise  of  the  latter  duties 
the  municipality  is  liable  for  the  acts  of  its 
officers  and  agents,  while  in  the  former  it  Is 
not"  Cullen,  J.,  in  Lefrols  v.  County  of  Mon- 
roe, 162  N.  Y.  563,  567,  57  N.  E.  185,  186,  50 
L.  R.  A.  206.  The  question  which  confronts 
us,  on  the  branch  of  this  appeal  now  under 
consideration,  is  whether  the  duty  exercised 
by  the  city  of  Rochester,  under  the  general 
statutes  relating  to  cities  of  the  second  class, 
of  maintaining  and  caring  for  a  police  sta- 
tion, Is  a  governmental  duty  appertaining  to 
the  general  administration  of  the  state,  or  a 
duty  imposed  and  undertaken  for  the  benefit 
of  the  municipality  as  a  corporate  body.  If 
it  falls  within  the  first  of  these  categories, 
the  present  action  cannot  be  maintained. 

To  my  mind,  it  seems  perfectly  clear  that, 
if  there  is  any  logical  validity  in  the  distinc- 
tion laid  down  in  the  Maxmllian  Case  and 
so  firmly  established  by  the  subsequent  deci- 
sions of  this  court  it  must  be  applied  in  fa- 
vor of  the  defendant  and  appellant  here. 
What  powers  and  duties  are  there  which  can 
be  conferred  and  imposed  upon  a  municipal- 
ity that  more  clearly  constitute  a  function 
of  general  government  than  the  power  and 
duty  to  maintain  a  police  force  and  provide 
suitable  buildings  for  Its  occupation  and  use? 
The  agency  which  caused  the  accident  out  of 
which  the  Maxmllian  Case  arose  was  the 
driving  of  an  ambulance  wagon  through  the 
streets  of  New  York  by  an  employe  of  the 
commissioners  of  public  charities  and  correc- 
tions. The  statutory  duties  of  the  depart- 
ment of  which  the  commissioners  were  the 
head  were  to  care  for  paupers,  destitute 
children,  lunatics,  and  certain  classes  of  of- 
fenders. This  court  held  that  these  functions 
were  "acts  to  be  done  by  them  in  their  capac- 
ity as  public  officers  in  the  discharge  of  du- 
ties imposed  upon  them  by  the  Legislature 
for  the  public  benefit" ;  and  that  they  were 
not  acts  done  for  the  city  of  New  York  "in 
what  may  be  called  its  private  character,  in 
the  management  of  property  or  Tights  volun- 
tarily held  by  it  for  Its  own  Immediate  profit 
or  advantage  as  a  corporation,  though  inur- 
ing ultimately  to  the  benefit  of  the  public" 

The  general  governmental  character  of  the 
functions  of  the  police  In  our  cities  strikes  me 
as  much  more  apparent  than  was  such  char- 
acter on  the  part  of  the  commissioners  of 
public  charities  and  corrections  In  Maxmllian 
v.  Mayor,  etc.,  of  N.  Y.,  supra.  For  one 
thing,  their  powers  were  strictly  local,  while 
in  some  respects  the  powers  of  municipal 
police  officers  extend  throughout  the  entire 
state.  On  this  point  it  is  necessary  to  refer 
only  to  section  181  of  the  act  for  the  gov- 
ernment of  cities  of  the  second  class,  famil- 
iarly known  to  lawyers  as  the  "White  Char- 
ter" (Laws  1898,  p.  398,  C  182),  which  pro-, 
vldes,  among  other  things,  as  follows:  "The 
members  of  the  police  force,  excepting  the 
surgeons,  in  criminal  matters,  have  all  the 
powers  of  constables  under  the  general  laws 
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of  the  state;  and  they  also  have  power  and 
It  Is  their  duty  to  arrest  any  person  by  them 
found  violating  any  of  the  penal  ordinances 
of  the  city  or  laws  of  the  state,  and  to  take 
such  person  before  the  proper  city  magistrate, 
to  be  dealt  with  in  the  same  manner  as  if 
such  person  had  been  arrested  upon  a  war- 
rant theretofore  duly  Issued  by  such  magis- 
trate. •  •  •  They  shall  also  have  In  every 
part  of  the  state  in  criminal  matters  all  the 
powers  of  constables;  and  any  warrant  for 
search  or  arrest  issued  by  any  magistrate  of 
the  state  may  be  executed  by  them  in  any 
part  of  the  state,  according  to  the  tenor  there- 
of, without  indorsement,"  etc  Indeed,  I 
think  it  can  hardly  be  disputed  that,  so  far 
as  relates  to  the  appointment  and  mainte- 
nance of  the  police  force,  the  city  of  Roches- 
ter exercises  a  public  governmental  function, 
so  that  it  is  not  responsible  for  the  unlawful 
or  negligent  acts  of  policemen  in  the  dis- 
charge of  their  duties.  2  Dillon's  Municipal 
Corporations  (3d  Ed.)  §  975.  The  suggestion 
is  made,  however,  that  inasmuch  as  the  al- 
leged negligence  in  the  present  action  was 
not  the  omission  of  a  police  officer  or  member 
of  the  police  force  assuming  to  act  as  such, 
but  was  done  by  an  employe  of  the  city  en- 
gaged in  the  maintenance  of  a  police  station, 
the  rule  which  denies  the  application  of  the 
doctrine  of  respondeat  superior  to  the  torts 
or  negligent  acts  of  police  officers  does  not 
apply.  This  proposition  simply  brings  us 
back  to  the  question  whether  the  safe  and 
proper  maintenance  of  a  police  station  build- 
ing is  not  an  appropriate,  not  to  say  neces- 
sary, element  in  the  maintenance  of  a  police 
force;  and,  if  it  is,  whether  it  is  not  the 
exercise  of  a  public  governmental  function. 
I  have  already  Indicated  that  I  think  these 
questions  must  be  answered  in  the  affirma- 
tive. The  evidence  leaves  no  doubt  as  to 
the  character  of  this  building.  The  city  en- 
gineer, who  had  been  In  office  several  years, 
and  was  its  custodian,  testified:  "Since  I 
have  had  charge  of  It,  It  has  been  occupied 
as  headquarters  for  the  police  department 
and  by  the  police  court— nothing  else.  There 
are  four  stories  in  the  building.  The  police 
telephone  system  is  on  the  top  story — police 
.  patrol  and  fire  alarm.  There  Is  a  portion 
of  the  fire  alarm  there  and  the  police  patrol 
calls.  The  third  Is  the  women's  cells  and 
matron's  room.  The  second  floor  Is  the  men's 
cells  and  the  courtroom.  The  first  floor 
is  the  assembly  hall  and  the  office  of  the 
captain  and  some  other  officers.  The  as- 
sembly hall  is  where  the  policemen  assemble 
and  are  given  their  instructions.  That  is  the 
use  to  which  the  building  has  been  put  dur- 
ing all  the  time  I  have  been  city  engineer, 
and  to  no  other  purpose." 

It  thus  appears  that  the  structure  was 
used  In  part  as  a  jail  for  prisoners,  as  well 
as  In  part  for  the  accommodation  of  the  po- 
lice force  of  the  city  of  Rochester.  The 
weight  of  judicial  authority  In  this  country  is 
in  favor  of  the  doctrine  that  the  maintenance 
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of  a  jail  is  a  governmental  function  (Lahner 
v.  Williams,  112  Iowa,  428,  84  N.  W.  507; 
Gray  v.  Griffin,  111  Ga.  361,  36  S.  E.  792,  51 
L.  R.  A.  131;  Le  Clef  v.  City  of  Concordia, 
41  Kan.  323,  21  Pac.  272,  13  Am.  St  Rep. 
285 ;  City  of  New  Kiowa  v.  Craven,  46  Kan. 
114,  26  Pac.  426;  Gullikson  v.  McDonald,  62 
Minn.  278,  64  N.  W.  812;  Brown's  Adm'r  v. 
Guyandotte,  34  W.  Va.  299,  12  S.  E.  707, 
11  L  R.  A.  121),  although  a  contrary  view 
has  been  entertained  in  North  Carolina 
(Shields  v.  Durham,  118  N.  C.  450,  24  S.  B. 
794,  36  L.  R.  A.  293),  and  by  a  federal  judge 
in  the  Fourth  circuit  (Edwards  v.  Town  of 
Pocahontas  [C.  CJ  47  Fed.  268).  I  think  that 
the  prevailing  view  Is  based  on  sound  reason, 
and  that  it  is  equally  applicable  to  a  police 
station,  such  as  this  was  in  Rochester.  It 
was  actually  applied  to  a  police  station  In  the 
case  of  Kelley  v.  Cook,  21  R.  I.  29,  41  Atl. 
571,  where  the  defendant,  city  treasurer,  was 
sued  as  the  representative  of  the  city  of 
Woonsocket  to  recover  damages  for  the  neg- 
ligence of  the  city  in  caring  for  a  person  who 
had  been  unlawfully  arrested  by  a  police  of- 
ficer and  incarcerated  in  a  police  station,  and 
by  reason  of  the  city's  neglect  to  provide  for 
him  therein  was  rendered  so  ill  that  he  died. 
The  court  said:  "In  the  temporary  care  of 
persons  under  arrest,  the  city  by  its  police  de- 
partment is  aiding  in  the  enforcement  of  the 
laws,  and  thus  discharging  a  public  duty  for 
which  it  receives  no  pecuniary  benefit,  and 
for  the  manner  In  which  it  discharges  this 
duty  it  is  legally  responsible  to  no  one.  The 
police  regulations  of  a  city  are  not  made  and 
enforced  in  the  Interest  of  the  city  in  its  cor- 
porate capacity,  but  In  the  interest  of  the 
people."  I  cannot  see  that  any  distinction 
can  logically  be  drawn  which  will  take  this 
case  out  of  the  rule  which  defeated  the  plain- 
tiff in  Maxmilian  v.  Mayor,  supra,  growing 
out  of  the  fact  that  the  person  or  persons 
whose  alleged  negligence  caused  the  accident 
here  were  not  at  the  time  actually  endeavor- 
ing to  exercise  any  authority  over  the  plain- 
tiff, or  with  reference  to  the  plaintiff,  as  of- 
ficers or  members  of  the  police  force.  If 
their  acts  were  in  aid  of  the  maintenance  of 
the  police  station,  and  such  maintenance  by 
the  municipality  was  as  much  the  exercise 
of  a  public  governmental  function  as  was 
the  organization  or  the  regulation  or  the 
discipline  of  the  police  force  Itself,  then  the 
nonliability  of  the  city  depends  on  the  char- 
acter of  the  duties  thus  Imposed  and  as- 
sumed, and  not  at  all  on  the  relation  to 
the  municipality  of  those  affected  by  the 
manner  in  which  such  duties  may  be  dis- 
charged. 

The  point  is  made  by  the  learned  counsel 
for  the  respondent  that  the  principal  question 
which  I  have  discussed  was  not  raised  by  the 
answer.  It  is  a  purely  legal  objection  to  the 
plaintiff's  right  to  recover  which  It  was  not 
necessary  to  plead.  The  evidence  as  to  the 
character  of  the  building  came  in  without  ob- 
jection and  was  uncontroverted.   The  point 
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was  distinctly  raised  on  the  defendant's  mo- 
tion to  dismiss,  and  the  ground  on  which  Mr. 
Justice  Nash  based  his  dissent  in  the  court 
below  shows  that  it  musts  have  been  consid- 
ered by  the  Appellate  Division. 

I  think  that  the  Judgment  should  be  re- 
versed, and  a  new  trial  granted;  costs  to 
abide  the  event.  • 

HAIGHT,  J.  (dissenting).  This  action  was 
brought  to  recover  damages  which  the  plain- 
tiff is  alleged  to  have  sustained  by  reason  of 
his  falling  down  the  elevator  shaft  in  the 
police  building  in  the  city  of  Rochester.  It 
appears  that  one  Smith  was  in  the  employ  of 
the  city,  operating  the  elevator;  that  he  ran 
It  down  to  the  ground  floor,  then  stepped  out, 
and  went  to  the  front  door  of  the  building  to 
notify  the  engineer  that  the  elevator  squeak- 
ed and  needed  oiling.  He  there  met  the 
plaintiff  and  one  Murrell,  who  were  engaged 
in  repairing  the  roof  of  the  building  and 
walked  back  with  them;  the  plaintiff,  being 
In  the  lead,-  stepped  inside  of  the  elevator 
shaft  and  fell  to  the  cellar  floor,  receiving 
the  Injuries  for  which  this  action  was 
brought  It  appears  that,  during  the  absence 
of  Smith,  one  Karnes;  another  employe,  a 
telegraph  operator,  arrived,  entered  the  ele- 
vator, and,  as  he  states,  nearly  closed  the 
door,  leaving  a  space  of  about  two  Inches, 
and  then  ran  the  elevator  up  to  one  of  the 
floors  above.  The  controversy  in  this  case  is 
as  to  whether  the  door  of  the  elevator  shaft 
was  open  or  closed.  The  testimony  of  the 
plaintiff  and  his  companion,  Murrell,  Is  to  the 
effect  that  the  door  was  wide  oped.  All  the 
witnesses  on  the  part  of  the  defendant  testi- 
fy to  the  effect  that  it  was  partially  or  near- 
ly closed.  The  trial  court  charged,  as  a  mat- 
ter of  law,  that  if  the  Jury  found  that  the 
door  was  substantially  closed,  and  that  the 
plaintiff  pushed  it  open  and  stepped  Into  the 
well  without  looking  to  see  whether  the  car 
was  there,  he  was  negligent  and  could  not  re- 
cover. But,  If  the  door  was  open,  then  it 
was  a  question  for  the  Jury  to  determine 
from  the  evidence  as  to  whether  he  used  such 
care  and  caution  as  a  reasonably  prudent  and 
cautious  person  would  have  used  under  the 
same  circumstances  in  entering  or  attempting 
to  enter  the  elevator  well,  without  looking  to 
determine  whether  the  car  was  there  or  not 
The  Jury  having  found  a  verdict  In  favor  of 
the  plaintiff,  we  must  assume  that  it  found 
that  the  door  of  the  elevator  shaft  was  open, 
and  that  that  Issue  is  disposed  of  in  favor  of 
the  plaintiff.  The  negligence  of  the  defend- 
ant's employe  thus  being  established,  the  only 
other  question  that  remains  Is  as  to  whether 
the  plaintiff  was  guilty  of  contributory  negli- 
gence. That  question  was  also  submitted  to 
the  Jury,  and  the  finding  was  In  his  favor.  I 
am  of  the  opinion  that,  under  the  circumstan- 
ces disclosed  by  his  testimony  and  that  of  his 
associate,  we  cannot  say  as  a  matter  of  law 
that  he  was  guilty  of  contributory  negligence, 
or  that  there  was  no  evidence  to  sustain  the 


verdict  Tousey  v.  Roberts,  114  N.  T.  312, 
316,  21  N.  E.  399,  11  Am.  St  Rep.  655. 

It  is  now  contended  that  the  city  of  Roch- 
ester, in  maintaining  and  operating  an  eleva- 
tor In  the  police  building,  was  engaged  sole- 
ly in  the  discharge  of  a  public  governmental 
function,  distinguishable  from  a  municipal 
function,  and  that  therefore  it  is  not  liable 
for  the  negligence  of  its  servants.  The  du- 
ties of  policemen,  as  prescribed  by  statute*, 
pertain  to  the  executive  branch  of  the  gov- 
ernment, and  the  fact  that  the  statute  has 
provided  for  their  appointment  by  municipal 
officers  does  not  change  the  character  of  their 
duties,  or  operate  to  make  the  municipality 
liable  for  their  negligence  while  engaged  in 
the  discharge  of  such  governmental  function. 
It  consequently  follows  that  when  a  police- 
man, in  an  endeavor  to  shoot  a  mad  dog,  neg- 
ligently injures  an  individual,  the  municipal- 
ity is  not  liable.  McKay  v.  City  of  Buffalo, 
9  Hun,  401,  affirmed  in  74  N.  T.  619.  The 
same  rule  obtains  with  reference  to  the  board 
of  health.  The  preservation  of  the  health 
of  the  people  of  the  state  and  their  protec- 
tion from  infectious  and  contagious  diseases 
is  a  governmental  function,  and,  although 
the  Legislature  has  provided  for  the  estab- 
lishing of  local  boards  through  appointment 
of  municipal  authorities,  when  the  servants 
or  employes  are  actually  engaged  in  the  dis- 
charge of  a  duty  pertaining  to  the  preserva- 
tion of  such  health,  the  municipality  Is  not 
liable  for  their  negligence  or  want  of  skill 
In  the  performance  of  that  duty.  Conse- 
quently, when  an  employe1  engaged  In  the 
driving  of  an  ambulance  wagon  negligently 
struck  and  caused  the  death  of  a  person,  the 
city  was  held  not  liable.  Maxmilian  v.  May- 
or, etc.,  of  N.  Y.,  62  N.  Y.  160,  20  Am.  Rep. 
408.  It  will  thus  be  seen  that  the  liability 
of  the  municipality  depends  upon  the  char- 
acter of  the  service  in  which  the  servant  is 
engaged.  This  question  was  considered  In 
the  case  of  Woodhull  v.  Mayor,  etc.,  of  N. 
Y.,  76  Hun,  390,  28  N.  Y.  Supp.  120.  In  that 
case  an  action  had  been  brought  against  the 
city  of  New  York  and  the  city  of  Brooklyn, 
and  it  was  conceded  that  the  defendants 
owned  and  were  operating  a  railway  across 
the  New  York  and  Brooklyn  Bridge  and 
were  engaged  in  carrying  passengers  for  hire. 
It  was  the  contention  of  the  plaintiff  that 
he  had  paid  his  fare  to  be  carried  across  the 
bridge,  and  while  In  the  act  of  entering  one 
of  the  cars  a  policeman,  who  was  there  en- 
gaged in  performing  the  ordinary  duties  of 
a  guard,  closed  the  door  against  his  leg,  and 
that  he  remonstrated  against  such  treatment 
Thereupon  the  policeman  entered  the  car, 
prevented  the  plaintiff  from  leaving  it  until 
it  arrived  at  the  other  end  of  the  bridge,  and 
then  arrested  him,  charged  him  with  assault 
and  battery,  and  took  him  before  a  magis- 
trate, before  whom  he  was  tried  upon  the 
charge  and  acquitted.  An  action  for  false 
imprisonment  was  then  brought  and  a  re- 
covery had,  which  was  sustained  in  the  Gen- 
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eral  Term  upon  the  ground  tnat  the  police- 
man was  stationed  at  the  door  as  a  train- 
man or  guard,  assisting  passengers  in  or  out 
of  the  cars;  that  such  a  service  pertained 
te  the  municipality,  and  was  not  govern- 
mental. An  appeal  was  taken  to  this  court, 
and  the  judgment  reversed,  but  upon  the 
ground  that  the  action  was  for  false  im- 
prisonment, and  not  for  Injuries  received  by 
reason  of  the  shutting  of  the  door  against 
the  plaintiff's  leg.  It  appeared  that  the 
policeman  had  been  a  patrolman  upon  the 
bridge  10  years,  charged  with  the  duty  of 
preserving  order,  and  that  in  making  the 
arrest  he  was  acting  In  his  capacity  as  such 
policeman  discharging  a  governmental  func- 
tion, for  which  the  municipality  was  not 
liable  for  his  negligence  or  misconduct;  that 
his  act  In  shutting  the  door  was  a  separate 
and  distinct  act  from  that  of  subsequently 
arresting  the  plaintiff  without  proper  cause. 
Id.,  150  N.  Y.  450,  44  N.  E.  1038. 

Bearing  In  mind  the  distinction,  to  which 
attention  has  been  called,  we  come  to  the 
consideration  of  the  circumstances  of  this 
case.  No  claim  Is  made  that  the  elevator 
was  out  of  repair,  or  that  there  was  any 
defect  which  caused  the  Injury  to  the  plain- 
tiff. The  negligence,  If  any,  was  the  negli- 
gence of  the  employ6  In  leaving  the  door 
open  when  he  removed  the  elevator  to  an 
upper  floor.  Was  this  employe  discharging 
a  governmental  function?  I  think  not.  Un- 
doubtedly the  elevator  was  a  convenience. 
It  enabled  the  policeman  to  ride  up  and 
down.  So  were  the  cars  running  upon  the 
New  York  and  Brooklyn  Bridge  a  conven- 
ience. Policemen  could  avail  themselves  of 
them  in  going  from  one  place  to  the  other, 
as  well  as  other  street  railroads,  by  which 
they  could  ride  from  their  homes  to  the 
station  house  or  to  the  territory  which  they 
were  required  to  patrol  and  guard.  But  It 
never  before  has  been  suggested  that  the 
servants  of  a  municipality  or  of  a  corpora- 
tion, In  aiding  a  policeman  in  his  travels, 
are  exercising  a  governmental  function  which 
would  shield  It  from  liability  for  the  negli- 
gence of  its  employes.  To  carry  the  rule 
thus  far  might,  as  was  suggested  in  the 
Woodhull  Case,  permit  cities  to  escape  all 
liability  for  Injuries  by  reason  of  the  negli- 
gence of  their  servants  by  api>ointing  them 
all  policemen.  We  then  answered  that  con- 
tention, to  the  effect  that  such  could  not  be 
the  case,  "for  It  is  very  easy  to  distinguish 
between  the  duties  of  a  servant  and  those 
of  a  policeman."  It  does  not  appear  that 
the  operator  was  a  policeman,  nor  that  he 
had  any  other  duty  to  perform  which  per- 
tained to  a  governmental  function.  He  was 
employed  and  paid  by  the  city,  and  to  my 
mind  he  was  rendering  purely  a  municipal 
service,  and  was  not  discharging  the  func- 
tions of  a  governmental  officer. 

It  is  also  suggested  that  a  room  for  the 
detention  of  prisoners  was  maintained  In 
the  police  building,  and  that  the  maintain- 


ing of  a  jail  or  prison  is  a  governmental  func- 
tion. It  may  be  that  the  keeper  of  the  room 
of  detention  Is*  discharging  a  governmental 
function,  but  that  question  is  not  involved 
in  this  case,  and  should  not  therefore  now 
be  decided. 

The  judgment  should  be  affirmed,  with 
costs. 

EDWARD  T.  BARTLETT  and  HIS- 
COCK,  J  J.)  concur  with  W1LLARD  BART- 
LETT, J.  GRAY,  J.,  concurs  on  second 
ground  stated  in  opinion.  CULLEN,  C.  J., 
and  WERNER,  J.,  concur  In  result  on  the 
ground  only  of  contributory  negligence  of 
the  plaintiff.  HAIGHT,  Jn  reads  dissenting 
opinion. 

Judgment  reversed,  etc. 
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ANDERSEN,  Respondent,  v.  NEW  YORK 
EDISON  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  Oct.  29,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(113  App.  Div.  917,  100  N.  Y.  Supp.  1104),  en- 
tered June  18,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 
Roger  B.  Wood.  H.  Snowden  Marshall,  and 
Frederick  E.  Fishel,  for  appellant  Stephen  C. 
Baldwin  and  Arthur  Haviland,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD  BARTLETT,  and  HISCOCK,  J  J.,  con- 
cur. » 


AVON  SPRINGS  SANITARIUM  CO.,  Re- 
spondent, v.  WEED,  Appellant.  (Court  of  Ap- 
peals of  New  York.  Oct.  22,  1907.)  Appeal, 
by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Fourth 
Judicial  Department  (119  App.  Div.  560,  104 
N.  Y.  Supp.  58),  entered  May  1,  1907,  which 
affirmed  an  interlocutory  judgment  of  Special 
Term  overruling  a  demurrer  to  the  complaint 
in  an  action  to  recover  the  amount  of  a  sub- 
scription for  stock.  The  following  question  was 
certified:  "Does  the  complaint  herein  state  facts 
sufficient  to  constitute  a  cause  of  action?"  Ed- 
win A.  Nash  and  William  Carter,  for  appellant. 
James  G.  Greene,  for  respondent. 

PER  CURIAM.  Order  reversed  and  judg- 
ment ordered  for  defendant  on  the  demurrer, 
with  costs  in  all  courts,  on  dissenting  opinion 
of  McLennan,  P.  J.,  below.  Question  certified 
answered  in  the  negative. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  CHASE,  and 
VANN,  JJ.,  concur.    HISCOCK,  J.,  absent. 


BAHR,  Respondent,  v.  CLARKE,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Oct. 
8,  1907.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (113  App.  Div. 
890,  100  N.  Y.  Supp.  1104),  entered  May  18, 
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1906,  affirming  a  Judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  for  the  reforma- 
tion of  a  deed  and  to  recover  Hie  value  of  the 
difference  between  the  amount  of  land  actually 
conveyed  by  defendant  and  the  amount  called 
for  in  the  deed  executed  by  him.  Theodore  E. 
Hancock,  for  appellant.  Edward  Devine,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLEN,  C.  J.,  and  GRAY.  O'BRIEN, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 

BAKER,  Respondent,  v.  PACKARD,  Appel- 
lant.  (Court  of  Appeals  of  New  York.   Oct.  1, 

1907.  )  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (112  App.  Div. 
543,  98  N.  Y.  Snpp.  804),  entered  May  5,  1906, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  directed  by  the  court  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  an  alleged  breach  of 
contract  Joseph  G.  Dudley,  for  appellant. 
Hiram  R.  Wood  and  Horace  McGuire,  for  re- 
spondent. 

PER  CURIAM.    Judgment  affirmed,  with 

costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  and  HIS- 
COCK,  JJ.,  concur.  WILLARD  BARTLETT, 
J.,  absent. 


BELLINGER,  Respondent,  v.  GERMAN 
INS.  CO.  OP  FREEPORT,  Appellant.  (Court 
of  Appeals  of  New  York.  Oct.  1.  1907.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (113  App.  Div.  917,  100  N.  Y. 
Supp.  424),  entered  June  22,  1906,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
in  an  action  to  recover  pn  a  policy  of  fire  in- 
surance. William  D.  Murray,  for  appellant. 
Henry  Bacon,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs* 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  JJ.,  concur. 

BERNSTEIN,  Respondent,  r.  FLEET,  Ap- 

rllant.  (Court  of  Appeals  of  New  York.  Oct. 
1907.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(118  App.  Div.  910.  103  N.  Y.  Supp.  1116),  en- 
tered March  22.  1907,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial.  The 
motion  was  made  upon  the  grounds  that  the 
appeal  was  not  taken  in  good  faith,  the  excep- 
tions being  frivolous,  and  no  question  of  law 
being  raised  which  required  a  determination 
by  the  Court  of  Appeals.  A.  a  Gilbert,  for 
the  motion.    James  0.  Lenny,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


BISHOP,  Respondent,  r.  LORGE,  Appel- 
lant (Court  of  Appeals  of  New  York.  Oct 
1,  1907.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (114  App.  Div.  903, 
100  N.  Y.  Supp.  1103),  entered  June  28,  1908, 
afllrniing  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
on  an  alleged  contract  of  guaranty.   C.  Elliott 


Minor  and  Max  Stern,  for  appellant  Samuel 

Kceler,  for  respondent. 
PER  CURIAM.    Judgment  affirmed,  with 

C08t8. 

CULLEN,  C.  Jn  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  HISCOCK,  and  WIL- 
LARD BARTLETT,  JJ„  concur.  HAIGHT, 
J.,  absent 


BLAN8ETT,  Appellant  ▼•  DUFFY,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Nov.  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (111  App.  Div. 
908,  96  N.  Y.  Supp.  1114),  entered  January  16, 
1906,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to 
recover  for  an  alleged  breach  of  contract 
Thomas  Hogan,  for  appellant.  Erwin  E.  Shutt 
and  George  u.  Reed,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WILLARD  BART- 
LETT, and  WERNER,  JJ„  concur.  BOS- 
COOK,  J„  not  sitting. 

In  re  BLATT.  (Court  of  Appeals  of  New 
York.  Oct  22,  1907.)  Appeal  from  an  order 
of  .the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (119  App. 
Div.  886,  104  N.  Y.  Supp.  1122).  entered  May 
10,  1907,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  defendants  to  certify 
to  a  pay  roll  containing  petitioner's  name.  I. 
Balch  Louis,  for  appellant  Max  Blatt-  Fran- 
cis K.  Pendleton,  Corp.  Counsel  (Royal  E.  T. 
Riggs,  Theodore  Connoly,  and  William  B. 
Crow-ell,  of  counsel),  for  respondents  William 
B.  Baker  and  others. 
PER  CURIAM.  Order  affirmed,  with  costs 
CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT.  VANN,  and  CHASE,  JJ, 
concur.  O'BRIEN  and  HISCOCK.  JJ.,  dis- 
sent. 


BRIGHTON  BEACH  RACING  ASS»N,  Ap- 
pellant, v.  HOME  INS.  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Judi- 
cial Department  (113  App.  Div.  728,  99  N.  Y. 
Supp.  219),  entered  June  22,  1906,  affirming  a 
judgment  m  favor  of  defendant  entered  upon 
a  decision  of  the  court  on  trial  without  a  jury 
in  an  action  to  recover  upon  a  policy  of  fire 
insurance.  Frank  Paine  Reilly  and  Charles  H. 
Hyde,  for  appellant.  George  Richards  and  Al- 
fred B.  Nathan,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  HISCOCK,  and  WIL- 
LARD BARTLETT,  JJ.,  concur.  HAIGHT, 
J.,  absent 


In  re  CITY  OP  BUFFALO.    (Court  of  Ap- 

Seals  of  New  York.  Oct  8,  1907.)  Motion  to 
ismiss  an  appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (116  App. 
Div.  555.  101  N.  Y.  Supp.  966),  entered  Decem- 
ber 28,  1900,  which  reversed  an  order  of  Spe- 
cial Term  confirming  the  report  of  commission- 
ers of  appraisal  in  the  above-entitled  proceed- 
ings. The  motion  was  made  upon  the  grounds 
that  the  order  was  not  appealable,  that  the  no- 
tice of  appeal  was  too  late,  and  that  the  ap- 
plication for  leave  to  appeal  was  not  made  at 
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the  required  term.  O.  O.  Cottle,  for  the  mo- 
tion.   Louis  E.  Desbecker,  opposed. 

PEE  CURIAM.  Motion  denied,  without 
costs. 


In  re  CITY  OP  BUFFALO.  (Court  of  Ap- 
peals of  New  York.  Oct.  8,  1907.)  No  opin- 
ion. Motion  for  reargument  denied,  with  $10 
costs.    See  189  N.  Y.  163,  81  N.  E.  954. 


CLEMENT,  State  Commissioner  of  Excise,  et 
al.  t.  LUNAN.  (Court  of  Appeals  of  New 
York.  Oct.  15,  1907.)  Appeal,  by  permission: 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (116  App.  DIt.  909,  101  N.  Y.  Supp.  1116), 
entered  November  13,  1906,  which  affirmed  an 
order  of  Special  Term  granting  a  motion  for  a 
retaxation  of  costs.  The  following  question 
was  certified:  "Does  the  limitation  in  section 
18  of  the  liquor  tax  law  (Laws  1897,  p.  221,  c 
812),  as  to  the  amount  of  recovery,  prevent  a 
plaintiff  from  taxing  costs  and  disbursements 
and  adding  same  to  the  verdict  when  the  ver- 
dict is  for  the  full  penalty  of  the  bond?" 
Charles  S.  Mackenzie,  Cortland  A.  Kiernan, 
and  Crowley  Wentworth,  for  appellant  Federal 
Union  Surety  Co.  Frank  Hopkins,  for  respond- 
ont  Clement. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  negative. 

CULLEN,  O.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  CHASE, 
and  HISOOCK,  JJ„  concur. 


COHEN  et  al.,  Respondents,  v.  CONGRE- 
GATION SHEARITH  ISRAEL  in  CITY  of 
NEW  YORK,  Appellant  (Court  of  Appeals 
of  New  York.  Oct.  1,  1907.)  Appeal  from  a 
Judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(114  App.  Div.  117,  09  N.  Y.  Supp.  732),  en- 
tered June  21,  1906,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  the  report  of  a 
referee  in  an  equitable  action  to  restrain  de- 
fendant from  Interfering  with  the  removal  of 
the  remains  of  a  decedent  from  its  cemetery. 
Edgar  J.  Nathan,  for  appellant  William  Vic- 
tor Goldberg  and  Victor  E.  Whitlock,  for  re- 
spondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  JJ.,  concur. 


In  re  CONSOLIDATED  TELEGRAPH  & 
ELECTRICAL  SUBWAY  CO.  (METZ, 
Comptroller  of  the  City  of  New  York  et  ah.  Re- 

8 undents.)  (Court  of  Appeals  of  New  York, 
et  22,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (119  App.  Div.  835, 
104  N.  Y.  Supp.  922),  entered  June  10,  1907, 
which  affirmed  an  order  of  Special  Term  deny- 
ing a  motion  for  a  peremptory  writ  of  man- 
damus to  compel  the  defendants  to  note  upon 
the  tax  books  of  the  city  of  New  York  the  pay- 
ment in  full  of  the  special  franchise  tax  assess- 
ed against  the  petitioner  for  the  year  1900  and 
to  execute  and  deliver  to  it  a  receipt  therefor. 
Henry  J.  Hemmens,  for  appellant  Francis  K. 
Pendleton,  Corp.  Counsel  (George  S.  Coleman, 
of  counsel),  for  respondents. 
PER  CURIAM.  Order  affirmed,  with  costs. 
CULLEN.  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  CHASE, 
and  HISCOCK,  JJ„  concur. 


DEERING,  Appellant  ▼.  SCHREYER  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
Oct  8,  1907.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (120  App.  Div.  872,  105  N.  Y.  Supp. 
1112),  entered  July  81,  1907,  modifying  and  af- 
firming as  modified  a  judgment  in  favor  of  de- 
fendants entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  The  motion  was 
made  upon  the  grounds  that  the  action  was  one 
to  recover  for  services,  that  the  decision  of  the 
Appellate  Division  was  unanimous,  and  that 
permission  to  appeal  had  not  been  obtained. 
Alexander  Thain,  for  the  motion.  John  O. 
Toole,  opposed. 

PER  CURIAM.  Motion  denied,  without 
costs. 


In  re  DE  FOREST'S  ESTATE.  (Court  of 
Appeals  of  New  York.  Oct  15,  1907.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment (119  App.  Div.  782,  104  N.  Y.  Supp. 
842),  entered  May  8,  1907,  which  affirmed  an 
order  of  the  Rensselaer  County  Surrogate's 
Court  directing  the  executors  to  pay  the  re- 
spondents herein  certain  sums  of  money  claim- 
ed to  be  due  under  an  agreement  made  with 
the  testatrix.  John  H.  Burke  and  John  B. 
Holmes,  for  appellants.  Arthur  L.  Andrews 
and  Charles  F.  Bridge,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs 
payable  out  of  estate. 

CULLEN,  C.  J.,  and  O'BRIEN.  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  CHASE, 
and  HISCOCK,  JJ.,  concur. 

DELILE,  Respondent  t.  LONG  ISLAND 
REALTY  CO.  et  al.,  Appellants.  (Court  of  Ap- 
peals of  New  York.  Oct  29,  1907.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (113  App.  Div.  912,  100  N.  Y.  Supp. 
1112),  entered  June  23,  1906,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term  in 
an  action  for  the  reformation  of  a  deed.  Ed- 
ward L.  Frost,  for  appellants.  Edward  J.  Mc- 
Guire,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD  BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


DOOLEY,  Appellant  r.  UNION  BY.  CO.  of 
NEW  YORK  CITY,  Respondent.  (Court  of 
Appeals  of  New  York.  Nov.  1,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (100  App.  Div.  897,  94  N.  Y.  Supp.  635), 
entered  July  22,  1905,  which  reversed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict 
and  an  order  denying  a  motion  for  a  new  trial 
and  granted  a  new  trial  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  caus- 
ed by  defendant's  negligence.  James  A.  Doug- 
las and  Arnold  Gross,  for  appellant  Bayard 
H.  Ames,  Walter  H.  Wood,  and  Henry  A  Rob- 
inson, for  respondent 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN,  O.  J^nd  GRAY,  VANN,  WIL- 
LARD  BARTLETT,  O'BRIEN,  and  CHASE, 
JJ.,  concur.   WERNER,  J.,  absent 


In  re  EAST  ONE  HUNDRED  and  SEV- 
ENTY-EIGHTH STREET  from  CRESTON 
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AVENUE  to  RYER  AVENUE  in  CITY  of 
NEW  YORK.  (Court  of  Appeals  of  New 
York.  Oct  8,  1907.)  No  opinion.  Motion  for 
reargument  denied,  with  $10  costs.  See  188  N. 
Y.  581,  80  N.  E.  1109. 


EMERICK,  Respondent,  t.  HACKETT, 
Appellant.  (Court  of  Appeals  of  New  York. 
Oct.  8,  1907.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (119  App.  Div.  913,  104  N.  Y.  Supp. 
1127),  entered  Maj  1,  1907,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  de- 
cision of  the  Oswego  County  Court  at  a  Trial 
Term.  The  motion  was  made  upon  the  ground 
that  the  judgment  appealed  from  was  unani- 
mous, and  that  there  were  no  questions  of  law 
to  be  reviewed;  the  exceptions  being  frivolous. 
James  T.  Clark,  for  the  motion.  D.  P.  More- 
house, opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


EUGENE  C.  LEWIS  CO.,  Respondent,  v. 
METROPOLITAN  REALTY  CO.,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct.  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (112  App.  Div.  385,  98  N. 
Y.  Supp.  391),  entered  April  26,  1906,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  for  injuries  to 
chattels  alleged  to  have  been  caused  through 
defendant 's  negligence.  Charles  J..  Hardy,  for 
appellant.    Willard  N.  Baylis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs* 

OULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  JJ.,  concur. 


FARGO  et  al.  v.  SQUIERS  et  al.  (Court 
of  Appeals  of  New  York.  Oct  15,  1907.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (119  App.  Div.  914,  104  N.  Y.  Supp. 
1127),  entered  May  1,  1907,  which  affirmed  an 
order  of  Special  Term  denying  an  application 
to  apportion  between  capital  and  income  certain 
disbursements  of  the  plaintiffs  in  connection 
with  the  real  estate  of  William  G.  Fargo,  de- 
ceased. John  Larkin  and  Ansley  Wilcox,  for 
appellants  Albree  and  others.  Jacob  Stern  for 
respondents  Fargo  and  others.  Lyman  M.  Bass 
and  Louis  L.  Babcock,  for  respondents  Squiers 
and  others. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CULLEN,  0.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT.  VANN,  CHASE, 
and  HISCOCK,  JJ.,  concur. 


FIRESTONE,  Respondent,  v.  REALTY  AS- 
SOCIATES, Appellant.  (Court  of  Appeals  of 
New  York.  Oct  29,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(112  App.  Div.  920.  98  N.  Y.  Supp.  1102),  en- 
tered May  4,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  a  broker's  commission  for 
the  sale  of  real  estate.  George  D.  Beattys,  for 
appellant.  Charles  Melville  Weeks,  for  re- 
spondent. 

PER  CURIAM  Judgment  affirmed,  with 
costs. 


CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT.  HISCOCK,  and 
CHASE,  JJ.,  concur.   VANN,  J.,  absent. 


FIRST  NAT.  BANK  OF  WATERLOO.  Re- 
spondent v.  ZARTMAN  et  aL,  Appellants. 
(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (113  App.  Div.  612,  98  N. 
Y.  Supp.  717),  entered  May  22,  1906,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term 
in  an  action  for  the  reformation  of  a  written 
agreement  George  E.  Zartman  and  Frederick 
L.  Manning,  for  appellant  J.  N.  Hammond, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  JJ.,  concur. 


In  re  FRANCIS'  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Oct  22,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (121  App.  Div.  129.  105  N.  Y.  Supp.  643), 
entered  July  13,  1907.  which  affirmed  an  order 
of  the  Oneida  County  Surrogate's  Court  fixing 
a  transfer  tax  upon  the  estate  of  Lydia  M. 
Francis,  deceased.  William  Townsend,  for  ap- 
pellants Thomas  S.  Jones  and  others.  David 
B.  Powers,  for  respondent  State  Comptroller. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  CHASE, 
and  HISCOCK,  JJ.,  concur. 


In  re  GAFFNEY  (BARRY  et  aL.  Respond- 
ents). (Court  of  Appeals  of  New  York.  Oct 
8,  1907.)  No  opinion.  Motion  for  reargument 
denied,  with  $10  costs.  See  189  N.  Y.  — ,  81  N. 
E.  1165. 


GOLDSMITH  et  aL,  Appellants,  v.  HAS- 
KELL, Respondent  (Court  of  Appeals  of  New 
York.  Oct  3,  1907.)  Motion  for  leave  to  with- 
draw and  motion  to  dismiss  an  appeal  from  an 
order  of  'the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (120 
App.  Div.  403  105  N.  Y.  Supp.  327),  entered 
July  1,  1907,  which  reversed  an  order  of  Special 
Term  denying  a  motion  to  vacate  the  service  of 
an  order  of  arrest  and  of  the  summons  and  com- 
plaint in  the  above-entitled  action.  The  mo- 
tions were  made  upon  the  grounds  that  the 
Court  of  Appeals  had  no  jurisdiction  to  review 
the  order  appealed  from  and  permission  to  ap- 
peal had  not  been  given.  Felix  H  Levy,  for 
appellants.    Morris  J.  Hirsch,  for  respondent 

PER  CURIAM  Appeal  dismissed,  with  costs 
and  $10  costs  of  motion. 


GREEN  ISLAND  ICE  CO.,  Respondent  v. 
NORTON,  Appellant  (Court  of  Appeals  of 
New  York.  Oct.  1,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(105  App.  Div.  331,  86  N.  Y.  Supp.  613,  94  N. 
Y.  Supp.  1147),  entered  May  12.  1905,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  up- 
on a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  for  an  injunction  to  restrain 
the  defendant  from  interfering  with  the  plain- 
tiff's control  and  possession  of  a  certain  field 
of  ice.  Benjamin  E.  De  Groot  and  Thomas  F. 
Powers,  for  appellant  Frank  H.  Deal,  for  re- 
spondent.    William  S.   Jackson,  Atty.  Gen. 
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(George  P.  Decker,  of  counsel),  for  State  of 
New  York,  intervening. 
PER  CURIAM.    Judgment  affirmed,  with 

costs. 

CULLEN,  C.  X.  and  EDWARD  T.  BART- 
LETT,  HAIGHT,  VANN.  WERNER,  and 
HISCOCK,  JJ„  concur.    GRAY,  J.,  absent 


GUEUTAL  et  al.,  Appellants,  v.  GUEUTAL 
et  al.,  Respondents.  (Court  of  Appeals  of  New 
York.  Oct.  8,  1907.)  Motion  for  leave  to  with- 
draw an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (116  App.  Div.  918,  101 
N.  Y.  Supp.  1123),  entered  December  4,  1908, 
which  affirmed  a  judgment  of  Special  Term  sus- 
taining a  demurrer  to  and  directing  a  dismissal 
of  the  complaint  The  motion  was  made  upon 
the  ground  that  the  questions  involved  were  the 
same  as  those  involved  in  the  case  of  Jacoby  v. 
Jacoby,  188  N.  Y.  124,  80  N.  E.  676,  decided 
after  the  appeal  was  taken.  I.  Newton  Wil- 
liams, for  the  motion.  Hamilton  R.  Squier,  op- 
posed. 

PER  CURIAM.  Motion  granted,  so  far  as  to 
permit  plaintiffs  to  withdraw  appeal  on  pay- 
ment within  20  days  of  all  costs  that  have  ac- 
crued on  appeal.  On  failure  to  comply  with  the 
terms  of  this  order,  the  appeal  is  dismissed, 
with  costs  and  $10  costs  of  motion. 


In  re  GUGGENHEIM'S  ESTATE.  (Court  of 
Appeals  of  New  York.  Oct  29,  1907.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (116  App.  Div.  914,  101  N.  Y.  Supp. 
1124),  entered  December  7,  1906.  which  affirmed 
an  order  of  the  New  York  County  Surrogate's 
Court  assessing  a  transfer  tax  on  the  estate  of 
Meyer  Guggenheim,  deceased.  Edgar  M.  Leven- 
tritt  Harold  Nathan,  and  Ferdinand  Shack,  for 
appellants  Isaac  Guggenheim  and  others.  Da- 
vid B.  Hill,  for  respondent  State  Comptroller. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J*.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT.  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


HABIRSHAW  v.  ISLER  et  al.  (Actions  1, 
2j3J  (Court  of  Appeals  of  New  York.  Oct  22, 
1907.)  Appeal  in  each  of  the  above-entitled, 
proceedings  from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judicial 
Department  (119  App.  Div.  890,  105  N.  Y. 
Supp.  1119),  entered  May  24,  1907,  which  af- 
firmed an  order  of  Special  Term  confirming  the 
report  of  a  referee  in  surplus  money  proceed- 
ings. William  Schuyler  Jackson,  Atty.  Gen. 
<James  A.  Donnelly,  of  counsel),  for  the  Peo- 
ple. Lewis  C.  Grover,  George  L.  Stamm,  and 
John  J.  Gleason  for  respondent  M.  Julia  Mof- 
fett 

PER  CURIAM.   Orders  affirmed,  with  costs. 

CULLEN,  O.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK. and  CHASE,  JJ.,  concur 


In  re  HALL.  (ASSESSORS  OF  TOWN  OF 
MONROE  et  al.,  Appellants.)  (Court  of  Ap- 
peals of  New  York.  Oct.  22.  15)07.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (116  App.  Div.  729.  102  N.  Y.  Supp. 
5),  entered  January  11,  1907,  which  reversed  an 
order  of  Special  Term  confirming  an  assess- 
ment on  property  of  the  relator  and  dismissing 
a  writ  of  certiorari  to  review  the  same  and  an- 
nulled such  assessment  M.  N.  Kane,  for  ap- 
pellants.   George  R.  Brewster,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 


CULLEN,  O.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  and  HISCOCK,  J  J,  concur. 
O'BRIEN,  VANN,  and  CHASE,  JJ.,  dissent 


HAND,  Respondent  v.  EGBERT,  Appellant 
(Court  of  Appeals  of  New  York.  Oct.  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Judi- 
cial Department  (111  App.  Div.  920.  96  N.  Y. 
Supp.  1127),  entered  January  31,  1906,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  up- 
on a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  the  amount 
of  a  deposit  paid  upon  a  contract  which  it  is 
alleged  defendant  failed  to  perform.  Benjamin 
F.  Norris  and  George  W.  Titcomb,  for  appel- 
lant James  Crook e  McLeer  and  Harvey  O. 
Dobson,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  With 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  JJ„  concur. 


HARTLEY,  Respondent,  v.  PIONEER  IRON 
WORKS,  Appellant  (Court  of  Appeals  of 
New  York.  Oct.  1,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (113  App.  Div.  919,  100  N.  Y.  Supp. 
1120),  entered  June  22,  1906.  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict directed  by  the  court  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  by  a  stock- 
holder to  recover  certain  dividends  alleged  to  bo 
due  and  unpaid.  Albert  Q.  McDonald,  for  ap- 
pellant.   William  N.  Dykman,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  on  former  appeal.  181  N.  Y. 
73,  73  N.  E.  576. 

CULLEN.  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WILLARD  BART- 
LETT, and  HISCOCK,  JJ.,  concur.  HAIGHT, 
J.,  absent 


HENDERSON  ESTATE  CO.  et  al. 
lants,  v.  CARROLL  ELECTRIC  CO., 
spondent  (Court  of  Appeals  of  New  York. 
Oct  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (113  App.  Div.  775, 
99  N.  Y.  Supp.  36o),  entered  July  19,  1906,  af- 
firming a  judgment  in  favor  of  defendant  enter- 
ed upon  the  report  of  a  referee  in  an  action  to 
enjoin  an  alleged  infringement  of  plaintiffs' 
riparian  rights.  Edward  S.  Rapallo  and  Wil- 
lard  Parker  Butler,  for  appellants.  Allison 
Butts,  John  Hackett,  and  Samuel  K.  Phillips, 
for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C. JL  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  and 
HISCOCK,  JJ.,  concur.    GRAY,  J.,  absent 


HILL  et  al..  Respondents,  t.  REYNOLDS  et 
al.,  Appellants.  (Court  of  Appeals  of  New 
York.  Oct.  22,  1907.)  Appeal,  by  permission, 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment Q 19  App.  Div.  689.  104  N.  Y.  Supp.  303). 
entered  May  18,  1907,  which  affirmed  an  order 
of  Special  Term  granting  a  motion  for  an  order 
of  reference  and  appointing  a  referee  to  hear 
and  determine  the  issues  involved  in  the  within 
action.  The  following  question  was  certified: 
"Was  the  Special  Term  authorized,  under  sec- 
tion 1013  of  the  Code  of  Civil  Procedure,  to  re- 
fer the  issues  in  this  action  to  a  referee  for  trial 
as  against  the  objection  of  the  defendants?" 
George  G.  Reynolds,  Robert  T.  Turner,  and 
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Samuel  Q.  H.  Turner,  for  appellants.  Irving 
W.  Cole,  for  respondents. 

PER  CURIAM.  Order  reversed,  with  costs, 
and  motion  denied,  with  $10  costs,  on  dissent- 
ing opinion  of  Smith,  P.  J,  below.  Question 
certified  answered  in  the  negative. 

CULLEN,  0.  Jy  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HISCOCK, 
and  CHASE,  JJ,  concur. 


HOFF,  Appellant,  v.  ROYAL  METAL  FUR- 
NITURE CO.,  Respondent.  (Court  of  Appeals 
of  New  York.  Oct.  22,  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  In  the  Second  Judicial  Department  (117 
App.  Div.  884,  103  N.  Y.  Supp.  371),  entered 
March  22,  1907,  which  affirmed  an  order  of  the 
Municipal  Court  of  the  city  of  New  York  dis- 
missing a  summary  proceeding.  Charles  A. 
Decker,  for  appellant.  Thaddeus  D.  Kenneson, 
for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  and  CHASE, 
JJ.,  concur.  HISCOCK,  J.,  absent. 


HUTCHINSON,  Appellant,  V.  STERN,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Nov.  1,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (115  App.  Div.  791, 
101  N.  Y.  Supp.  145),  entered  December  6, 
1908,  which  affirmed  an  order  of  Special  Term 
striking  out  a  portion  of  the  complaint  in  an 
action  to  recover  for  an  alleged  assault.  N.  F. 
Breen,  for  appellant.  John  Conboy  and  Leon 
Kauffman,  for  respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
-costs. 

CULLEN,  C.  J,  and  GRAY,  O'BRIEN, 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur.   VANN,  J.,  absent 


JOHNSON,  Respondent,  v.  ROCHESTER 
RY.  CO.,  Appellant  (Court  of  Appeals  of  New 
York.  Oct  29,  1907.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (114 
App.  Div.  910,  100  N.  Y.  Supp.  1123),  entered 
September  14,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's  negli- 
gence. Joseph  W.  Taylor  and  Charles  J.  Bia- 
sell,  for  appellant  William  F.  Lynn,  for  re- 
spondent. 

PER  CURIAM.    Judgment  affirmed,  with 

costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


KUELLING,  Respondent,  v.  RODERICK 
LEAN  MFG.  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  Oct  29,  1907.)  Appeal 
from  a  judgment  entered  June  2,  190o,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (113 
App.  Div.  891,  100  N.  Y.  Supp.  1125),  overrul- 
ing defendant's  exceptions  ordered  to  be  heard 
in  the  first  instance  by  the  Appellate  Division, 
denying  a  motion  for  a  new  trial  and  direct- 
ing judgment  for  plaintiff  on  the  verdict  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  wrongful 
sale  of  a  machine  containing  concealed  danger- 
ous defects.  S.  D.  Bentley,  for  appellant 
Charles  Van  Voorhis,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 


CULLEN.  C.  J.,  and  GRAY,  EDWAKD  T. 
BARTLETT,  HAIGHT.  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ,  con- 
cur. 


LANGDON  v.  SCHIFF  et  aL  (Court  of  Ap- 
peals of  New  York.  Oct  22,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (120  App.  Div.  888.  105  N.  Y.  Supp.  1126). 
entered  June  7,  1907,  which  affirmed  an  order 
of  Special  Term  requiring  appellant  to  complete 
his  purchase  of  land  sold  at  a  foreclosure  sale. 
Ralph  E.  Prime,  Jr.,  for  appellant  Charles 
Coleman  Miller,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J;,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


LAWRENCE  BROS.,  Inc.,  Respondent  v. 
HEYLMAN,  Appellant  (Court  of  Appeals  of 
New  York.  Nov.  1,  1907.)  Appeal  from  a 
judgment  entered  September  12,  1906,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (111 
App.  Div.  848,  98  N.  Y.  Supp.  121),  which  af- 
firmed an  interlocutory  judgment  of  Special 
Term  adjudging  a  conveyance  of  real  estate 
made  by  defendant  Henry  B.  Heylman  to  de- 
fendant Harriet  A.  Heylman  to  be  a  mortgage, 
and  that  the  equity  of  redemption  is  subject  to 
the  lien  of  a  certain  judgment  in  plaintiff's 
favor  against  the  said  Henry  B.  Heylman. 
Richard  Krause,  for  appellant  Ralph  Ead 
Prime,  Jr.,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT.  HAIGHT,  WERNER.  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ,  con- 
cur. 


In  re  LEARY  et  al.  (Cdurt  of  Appeals  of 
New  York.  Oct.  22.  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (120 
App.  Div.  880,  105  N.  Y.  Supp.  1126),  entered 
June  28,  1907,  which  affirmed  a  decree  of  the 
New  York  County  Surrogate's  Court  judicially 
settling  the  accounts  of  the  executors  of  Sylves- 
ter N.  Leary,'  deceased.  Albert  A.  Wray,  for 
executors,  appellants.  David  McClure.  for  ap- 
pellant Mary  C.  Leary.  L.  E  Warren,  for  re- 
spondents Hendricks  Bros. 

PER  CURIAM.  Order  affirmed,  with  costs, 
with  leave  to  apply  to  the  Surrogate's  Court  to 
correct  the  mathematical  error  in  computation. 

CULLEN.  C  Jy  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  HISCOCK,  and 
CHASE,  JJ.,  concur. 


LINGKE,  Appellant,  T.  SAMMIS,  Respond- 
ent. (Court  of  Appeals  of  New  York.  Oct  29, 
1907.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (115  App.  Div.  882, 
100  N.  Y.  Supp.  1126),  entered  October  3,  1906, 
affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action 
to  recover  an  amount  deposited  on  the  making 
of  a  contract  for  the  sale  of  certain  real  prop- 
erty. Joseph  Fettretch  and  Rufus  L.  Scott  for 
appellant    Willard  N.  Bay  lis,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ,  con- 
cur. 
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In  re  MacRAB  et  ah  (ROGERS  et  wL.  Re- 
spondents.) (Court  of  Appeals  of  New  York. 
Oct  8,  1007.)  No  Opinion.  Motion  for  reargu- 
ment  denied,  witb  $10  costs.  See  189  N.  Y. 
142,  81  N.  B.  056. 


MEEKER,  Respondent,  v.  SMITH  et  al., 
Appellants.  (Court  of  Appeals  of  New  York. 
Nov.  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (113  App.  Dir.  893, 
98  N.  Y.  Supp.  1108),  entered  May  14.  1906,  af- 
firming a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion 
for  a  new  trial  in  an  action  to  recover  for  the 
death  of  plaintiffs  intestate,  alleged  to  have 
been  caused  by  the  negligence  of  defendants. 
Alexander  C.  Eustace,  J.  P.  Eustace,  and  Dav- 
id O.  Robinson,  for  appellants.  Herbert  M. 
Lovell,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD  BARTLETT,  and  HISCOCK,  JJ. 
cor. 


MONROE,  Appellant,  v.  MATHER-LOVE- 
LACE et  al.,  Respondents.  (Court  of  Appeals 
•f  New  York.  Oct.  29.  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(114  App.  Div.  684,  100  N.  Y.  Supp.  27T,  enter- 
ed July  19,  1906,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term 
in  an  action  to  set  aside  certain  documents  re- 
lating to  the  estates  of  Asaph  D.  Mather,  de- 
ceased, Joshua  Mather,  deceased,  and  Wesley 
Mather,  deceased,  and  to  obtain  an  accounting 
of  the  three  estates.  Edwin  H.  Risley,  for  ap- 
pellant S.  M.  Lindsley,  William  S.  Mackie, 
George  C.  Morehouse,  and  Charles  L.  Stone, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  sole  ground  that  apart  from  the 
admission  of  the  judgment  roll  in  the  Turner 
action,  the  evidence  before  the  trial  judge  not 
only  warranted,  but  required,  the  finding  made 
by  him  that  the  personal  property  of  the  tes- 
tator was  insufficient  to  discharge  his  debts. 

CULLEN.  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT.  HAIGHT,  HISCOCK,  and 
CHASE,  JJ.,  concur.   VANN,  J.,  absent 


MOOREHEAD,  Respondent,  v.  VAN  DYKE, 
Appellant  (Court  of  Appeals  of  New  York. 
Oct  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (114  App.  Div. 
917,  100  N.  Y.  Supp.  1130),  entered  August  2, 
1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
commissions  alleging  to  have  been  earned  by 
plaintiff  in  procuring  a  purchaser  for  certain 
real  property  of  defendant.  William  E.  Gow- 
dey  for  appellant  Henry  Escher,  Jr.,  and 
George  P.  Elliott  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WILLARD  BART- 
LETT, and  HISCOCK,  JJ,  concur.  HAIGHT, 
J-  absent 


MULVEY,  Respondent  v.  TIDE  WATER 
BLDG.  CO.  et  al..  Appellants.  (Court  of  Ap- 
peals of  New  York.  Oct.  29.  1J)07.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 


partment (114  App.  D!v.  826,  99  N.  Y.  Supp. 
1114),  entered  July  12,  1906,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict 
and  an  order  denying  a  motion  for  a  new  trial 
in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  caused  by  defendant's  negli- 
gence. Frank  Verner  Johnson,  for  appellants. 
Emanuel  S.  Cahn,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  J.,  and  O'BRIEN.  EDWARD 
T.  BARTLETT,  HAIGHT,  HISCOCK,  and 
CHASE,  JJ,  concur.   VANN,  J,  absent 


MURDOCK,  Respondent  v.  GOULD,  Appel- 
lant (Court  of  Appeals  of  New  York.  Oct  29, 
1907.)  Motion  to  dismiss  an  appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(120  App.  Div.  888,  105  N.  Y.  Supp.  1132), 
entered  June  28.  1907,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  The 
motion  was  made  upon  the  grounds  that  the  ac- 
tion was  one  to  recover  for  breach  of  contract 
for  services,  that  the  judgment  of  the  Appellate 
Division  was  unanimous,  and  permission  to  ap- 
peal had  not  been  given.  Frederic  R.  Kellogg, 
tor  the  motion.  Nicoll,  Anable  &  Lindsay,  op- 
posed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 

In  re  NAYLOR'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Oct  22, 1907.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 

?>reme  Court  in  the  First  Judicial  Department 
121  App.  Div.  738,  105  N.  Y.  Supp.  667).  enter- 
ed July  15,  1907,  which  affirmed  an  order  of  the 
New  York  County  Surrogate's  Court  assessing 
the  transfer  tax  upon  the  estate  of  Joseph  Nay- 
lor,  deceased.  John  H.  Post  for  appellants 
Walter  R.  Mason  and  others.  Thomas  B.  Casey 
and  John  S.  Jenkins,  for  respondent  State 
Comptroller. 
PER  CURIAM.  Order  affirmed,  with  costs. 
CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  and 
CHASE.  JJ,  concur.    HISCOCK,  J,  absent 


NEW  YORK  MORTGAGE  &  SECURITY 
CO.,  Respondent  v.  MOORE  et  al.,  Appellants. 
(Court  of  Appeals  of  New  York.  Nov.  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Judicial 
Department  (115  App.  Div.  882, 100  N.  Y.  Supp. 
1132),  entered  October  2,  1906,  modifying  and 
affirming  as  modified  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  for  the 
foreclosure  of  a  mortgage.  Hector  M.  Hitch- 
ing*, for  appellants.  James  A.  Deering  and 
Clarence  L  Barber,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ,  con- 
cur. 


NEW  YORK  MUTUAL  SAVINGS  &  LOAN 
ASS'N,  Respondent,  v.  WESTCHESTER 
FIRE  INS.  CO,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct  1,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (110  App.  Div.  7(10.  97  N.  Y.  Supp.  436), 
entered  January  2G,  1906.  reversing  a  judgment 
in  favor  of  defendant  entered  upon  the  report 
of  a  referee,  and  granting  a  new  trial  in  an 
action  to  recover  on  a  policy  of  fire  insurance- 
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Edgar  J.  Nathan  and  Raymond  Reubenstein, 
for  appellant.  George  Richards  and  Woodson 
R.  Oglesby,  for  respondent. 

PER  CURIAM.  Order  affirmed  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN.  WILLARD  BART- 
LETT,  and  HISCOCK,  JJ.,  concur.  HAIGHT. 
J.,  absent. 


NOBLE,  Respondent,  v.  E.  F.  BLACKFORD 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Nov.  1,  1907.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (115  App. 
Div.  896,  101  N.  Y.  Supp.  1135),  entered  Oc- 
tober 17,  1906,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  goods  sold  and  delivered. 
P.  M.  French,  for  appellant.  Isaac  Adler,  for 
respondent 

PER  CURIAM.  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event,  on  the  ground 
that  the  trial  court  erred  in  admitting  evidence 
that  no  complaint  had  been  made  as  to  the  char- 
acter of  the  hoops  sold  and  furnished  to  other 
customers  of  the  plaintiff. 

CULLEN.  O.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  HAIGHT,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


OIL  WELL  SUPPLY  CO.,  Respondent,  v. 
PHOSNIX  IRON  WORKS  CO.,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (111  App.  Div.  909,  97  N.  Y. 
Supp.  1142),  entered  June  29,  1906,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
the  report  of  a  referee  in  an  action  to  recover 
on  an  alleged  contract  for  labor  and  materials 
furnished.  George  N.  Burt  for  appellant  H. 
L.  Howe,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  EDWARD  T.  BART- 
LETT, HAIGHT,  VANN,  WERNER,  and 
HISCOCK,  JJ.,  concur.    GRAY,  J.,  absent 


OPPENHEIM,  Respondent,  v.  McGOVERN, 
Appellant  (Court  of  Appeals  of  New  York. 
Nov.  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (115  App.  Div. 
135,  100  N.  Y.  Supp.  712),  entered  October  24, 
1906,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury  in  an  action  to  re- 
cover money  paid  on  a  contract  for  the  pur- 
chase of  certain  real  property.  John  P.  Ever- 
ett, for  appellant  Morton  Stein,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 


PALMER  et  al.,  Respondents,  v.  LARCH- 
MONT  HORSE  RY.  CO.  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  Oct.  29, 
1907.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (112  App.  Div.  341, 
98  N.  Y.  Supp.  507).  entered  May  12,  1906,  af- 
firming a  judgment  in  favor  of  plaintiffs  entered 
upon  a  verdict  and  an  order  denying  a  motion 


for  a  new  trial  in  an  action  to  recover  for  the 
death  of  plaintiffs'  intestate,  alleged  to  have 
been  caused  by  defendants'  negligence.  Fred- 
erick W.  Sherman,  for  appellants.  Thomas  D. 
Adams  and  Arthur  C.  Palmer,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER.  WIL- 
LARD   BARTLETT,    and  HISCOCK,  JJ, 


PEOPLE,  Respondent  v.  BROWNE,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Oct 
1,  1907.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (118  App.  Div.  793,  103 
N.  Y.  Supp.  903),  entered  April  19,  1907,  which 
affirmed  a  judgment  of  the  Court  of  General 
Sessions  in  the  county  of  New  York  rendered 
upon  a  verdict  convicting  the  defendant  of  the 
crime  of  forgery  in  the  first  degree.  Clark  L. 
Jordan,  for  appellant.  William  Travera  Jerome. 
Dist.  Atty.  (E.  Crosby  Kindleberger,  of  counsel), 
for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  JJ.,  concur. 


PEOPLE,  Respondent  v.  HOFFMAN,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Oct 
29,  1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (118  App.  Div.  862,  103 
N.  Y.  Supp.  1000),  entered  April  24, 1907,  which 
affirmed  a  judgment  of  the  Court  of  Special 
Sessions  convicting  the  defendant  of  the  crime 
of  maintaining  a  public  nuisance.  August  P. 
Wagener,  for  appellant  William  Travera  Jer- 
ome, Dist  Atty.  (E.  Crosby  Kindleberger,  of 
counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed on  opinion  below. 

CULLEN,  O.  J,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


PEOPLE.  Respondent  v.  LYON  et  al-  Ap- 
pellants. (Court  of  Appeals  of  New  York- 
Oct  15,  1907.)  Appeal,  by  permission,  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (119 
App.  Div.  361,  104  N.  Y.  Supp.  319),  entered 
May  10,  1907.  which  affirmed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer 
to  the  complaint  in  an  action  for  the  removal 
of  defendants  as  directors  of  a  certain  corpora- 
tion. The  following  question  was  certified: 
"Does  the  complaint  state  facts  sufficient  to 
constitute  a  cause  of  action?"  Thaddena  D. 
Kenneson,  for  appellants.  W.  E.  Kissel  burgh, 
Jr.,  for  the  People. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


PEOPLE,  Respondent,  v.  MARKOWITZ, 
Appellant  (Court  of  Appeals  of  New  York. 
Oct.  29,  1907.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (119  App. 
Div.  841,  104  N.  Y.  Supp.  872),  entered  June 
7,  1907,  which  affirmed  a  judgment  of  the 
Court  of  Special  Sessions  convicting  the  de- 
fendant of  a  violation  of  section  675  of  the 
Penal  Code.    Max  Schleimer,  for  appellant 
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William  T ravers  Jerome,  Dist  Arty.  (E.  Cros- 
by Kindleberger,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COOK,  and  CHASE,  JJ.,  concur. 

PEOPLE  v.  NEW  YORK  BUILDING- 
LOAN  BANKING  CO.,  In  re  PRESTON. 
<Court  of  Appeals  of  New  York.  Oct  15, 
1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (119  App.  Div. 
830,  104  N.  Y.  Supp.  892),  entered  June  7, 
1907,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  a  referee  in  a  special 
proceeding  for  the  taking  and  stating  of  the 
accounts  of  the  receiver  of  an  insolvent  cor- 

g ration.  Frederick  B.  Woodruff,  Frederic  W. 
inrichs,  and  Charles  C.  Cormany,  for  appel- 
lants Ehret  and  others.  Howard  Chipp  and 
Charles  W.  Dayton,  Jr.,  for  respondents  Pres- 
ton and  others. 
PER  CURIAM.  Order  affirmed,  with  costs. 
CULLEN,  O.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  BARNEY,  Appellant,  v. 
WHALEN,  State  Secretary,  Respondent. 
<Court  of  Appeals  of  New  York.  Oct  22. 1907.) 
Appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Third  Judicial 
Department  (119  App.  Div.  749,  104  N.  Y. 
Supp.  555),  entered  May  13,  1907,  which  affirm- 
ed an  order  of  Special  Term  denying  a  mo- 
tion for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  file  a  certificate  of 
incorporation.  Julien  T.  Da  vies,  Joseph  S. 
Auerbacb.  and  Charles  H.  Turtle,  for  appel- 
lant William  S.  Jackson,  Arty.  Gen.  (Frank 
White,  of  counsel),  for  respondent 

PER  CURIAM.   Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK,  and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  BOARD  OF  HEALTH  OF 
VILLAGE  OF  FRIENDSHIP,  Appellant  v. 
FRIES,  Respondent  (Court  of  Appeals  of 
New  York.  Oct  15,  1907.)  Appeal,  by  per- 
mission, from  an  order  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (109  App.  Div.  358,  96  N.  Y. 
Supp.  327),  entered  November  22,  1905,  which 
reversed  an  interlocutory  judgment  of  Special 
Term  overruling  a  demurrer  to  an  alternative 
writ  of  mandamus,  and  sustained  such  de- 
murrer in  an  action  to  compel  the  abatement  of 
an  alleged  nuisance.  The  following  question 
was  certified:  "Was  mandamus  authorized  to 
•enforce  the  direction  or  order  of  the  relator, 
board  of  health  of  the  village  of  Friendship, 
requiring  the  defendant  George  W.  Fries,  to 
abate  or  remove  the  nuisance  complained  of?  " 
James  T.  Ward,  for  appellant  A.  L.  Elliott, 
for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs; 
question  certified  answered  in  the  negative,  on 
•opinion  below. 

CULLEN,  C  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  and 
CHASE,  JJ.,  concur.  HISCOCK,  J.,  not  sit- 
ting. 


PEOPLE  ex  rel.  BROWN  ct  al.,  Respond- 
ents, v.  METZ,  Comptroller  of  City  of  New 
York,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct.  22,  1907.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 


in  the  First  Judicial  Department  (119  App. 
Div.  271,  104  N.  Y.  Supp  649),  entered  May 
24,  1907,  which  reversed  an  order  of  Special 
Term  denying  a  motion  for  a  peremptory  writ 
of  mandamus  to  compel  the  defendant  to  con- 
vey to  the  relators  the  right  title,  and  interest 
of  the  city  of  New  York  in  certain  lands  and 
granted  said  motion.  Francis  K.  Pendleton, 
Corp.  Counsel  (Theodore  Connoly,  John  P. 
Dunn,  and  Thomas  C.  Blake,  of  counsel),  for 
appellant  John  C.  Toole  and  James  A.  Deer- 
ing,  for  respondents. 

PER  CURIAM.  *  Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  MORRELL.  Appellant 
DOLD,  Respondent  (Court  of  Appeals  of 
New  York.  Oct  15,  1907.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (119 
App.  Div.  888,  105  N.  Y.  Supp,  1137),  en- 
tered May  31,  1907,  which  affirmed  an  order 
of  Special  Term  dismissing  a  writ  of  habeas 
corpus.  Leonard  F.  Fish,  for  appellant 
Charles  E.  Lydecker,  for  respondent 

PER  CURIAM.    Order  affirmed. 

CULLEN.  C.  J.,  and  O'BRIEN.  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


PEOPLE  ex  rel.  MORRELL,  Appellant  v. 
DOLD,  Respondent  (Court  of  Appeals  of 
New  York.  Nov.  1,  1907.)  No  opinion.  Mo- 
tion for  reargument  denied,  without  costs.  See 
189  N.  Y.  — ,  supra. 


PEOPLE  ex  rel.  O'DONNELL,  Appellant 
v.  McCLELLAN  et  al.,  Board  of  Estimate  and 
Apportionment  of  City  of  New  York,  Respond- 
ents. (Court  of  Appeals  of  New  York.  Oct 
22.  1907.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (119  App.  Div.  868,  103 
N.  Y.  Supp.  1138),  entered  April  19, 1907,  which 
affirmed  an  order  of  Special  Term  denying  a 
motion  for  a  peremptory  writ  of  mandamus 
to  compel  the  appointment  of  the  relator  as  a 
court  attendant  in  the  Magistrate's  Court  in 
the  city  of  New  York.  Thornton  J.  Theall,  for 
appellant.  Francis  K.  Pendleton,  Corp.  Coun- 
sel (Theodore  Connoly  and  Terence  Farley,  of 
counsel),  for  respondents. 

PER  CURIAM.   Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


PEOPLE  cx  rel.  THOMPSON,  Appellant  ▼. 
SECOR  et  al.,  Westchester  County  Sup'rs,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Oct.  8,  1907.)  No  opinion.  Motion  for  reargu- 
ment denied,  with  $10  costs.  See  189  N.  Y. 
— ,  81  N.  E.  1173. 


PEOPLE  ex  rel.  UNION  &  ADVERTISER 
CO.,  Appellant,  v.  STALLKNECHT  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
June  14,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (119  App.  Div. 
917,  105  N.  Y.  Supp.  1138)  entered  May  15. 
1907,  which  dismissed  a  writ  of  certiorari  and 
confirmed  the  action  of  the  defendants  in  des- 
ignating a  Democratic  newspaper  to  publish 
the  Session  Laws  and  concurrent  resolutions  of 
the  Legislature  in  Monroe  county.  James  S. 
Havens,  for  appellant  George  D.  Forsyth, 
for  respondents. 
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PER  CURIAM.  Order  reversed  and  deter- 
mination of  respondents  annulled,  with  costs  to 
the  plaintiff  against  the  respondents,  the  super- 
visors of  the  county  of  Monroe,  on  the  ground 
that  according  to  the  undented  allegations  of 
the  petition  the  Labor  Journal  was  not,  re- 
gard being  had  to  the  advocacy  by  such  paper 
of  the  principles  of  the  Democratic  party  and 
its  support  of  the  state  and  national  nominees 
thereof,  and  to  its  regular  and  general  circula- 
tion in  the  towns  of  the  county  of  Monroe,  a 
proper  paper  to  publish  the,  Session  Laws  and 
concurrent  resolutions  of  the  Legislature  for 
1907. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  VANN,  WERNER,  and  HIS- 
COCK, JJ.,  concur.  HAIGHT,  J.,  not  vot- 
ing. 


PEOPLE  ex  rel.  WESTMINSTER 
HEIGHTS  CO.,  Respondent,  v.  COLER, 
President  of  Borough  of  Brooklyn,  Appellant, 
et  al.  (Court  of  Appeals  of  New  York.  Oct.  22, 
1907.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 


Judicial  Department  (121  App.  Div.  293,  105  N. 
Y.  Supp.  887),  entered  July  22,  1907,  which  af- 
firmed an  order  of  Special  Term  granting  a  mo- 


Y.  Supp.  887),  entered  July_22,  1907,  which  af- 


tion  for  a  peremptory  writ  of  mandamus  to  com- 
pel the  president  of  the  borough  of  Brooklyn  to 
issue  a  permit  for  the  opening  of  the  surface  of 
the  street  and  the  construction  of  a  double  track 
surface  railway  on  Nostrand  avenue  in  said 
borough.  Francis  K.  Pendleton,  Corp.  Counsel 
(James  D.  Bell,  of  counsel),  for  appellant.  Mar- 
tin W.  Littleton,  for  respondent 

PER  CURIAM.  Order  reversed  and  pro- 
ceedings dismissed,  with  costs  in  all  courts,  up- 
on the  ground  that  the  relator  has  no  standing 
to  maintain  them. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


PIRONG,  Respondent,  v.  SOLVAY  PRO- 
CESS CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  Oct.  1, 1907.)  Appeal  from  a  judg- 
ment of  the  ApPe'late  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (113 
App.  Div.  890,  100  N.  Y. '  Supp.  1138),  en- 
tered May  19,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  in 
an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  caused  through  defendant's 
negligence.  Louis  L.  Waters,  for  appellant 
Frank  C.  Sargent  and  John  W.  Reynolds,  for 
respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  O.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  J  J.,  concur 


PIZEH,  Respondent  v.  HERZIG,  Appellant 
et  al.  (Court  of  Appeals  of  New  York.  Oct. 
8,  1907.)  Motion  to  dismiss  an  appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judical  Department  (120 
App.  Div.  102,  106  N.  Y.  Supp.  38),  entered 
June  14,  1907,  which  reversed  a  judgment  in 
favor  of  defendant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  and  granted 
a  new  trial.  The  motion  was  made  upon  the 
grounds  that  the  Court  of  Appeals  was  without 
jurisdiction  to  review  the  appeal,  which  is  not 
taken  from  a  final  order  or  judgment,  but  from 
an  order  of  reversal  granting  a  new  trial  upon 
questions  of  fact.  Max  Schleimer,  for  the  mo- 
tion.   Irving  L.  Ernst,  opposed. 

PER  CURIAM.  Motion  denied,  without 
costs. 


PLANT,  Respondent,  r.  BAHR,  Appellant 
(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (110  App.  Div.  922,  96  N.  Y. 
Supp.  1142),  entered  December  16.  1905,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  up- 
on a  verdict  and  an  order  denying  a  motion  for 
a  new  trial  in  an  action  to  recover  an  amount 
alleged  to  be  due  as  commission  upon  an  ex- 
change of  real  estate.  Edward  Devine,  for  ap- 
pellant   Thomas  Hogan,  for  respondent 

PER  CURIAM  Judgment  affirmed,  with 
costs,  on  authority  of  Fisher  Co.  v.  Woods,  187 
N.  Y.  90,  79  N.  E.  836. 

CULLEN,  O.  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WILLARD 
BARTLETT,  and  HISCOCK,  JJ„ 


PRINCE  et  al.,  Respondents,  r.  HOME  INS. 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct.  1,  1907.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (114  App.  Div. 
911,  100  N.  Y.  Supp.  1138),  entered  July  21, 
1906,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  verdict  and  an  order  denying 
a  motion  for  a  new  trial,  in  an  action  to  re- 
cover upon  a  policy  of  fire  insurance.  George 
Richards,  for  appellant  William  D.  Murray 
and  Alfred  D.  Lind,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT,  VANN,  WERNER, 
and  HISCOCK,  J  J.,  concur. 


ROSENBERG  v.  WILSON  et  al.  (Court  of 
Appeals  of  New  York.  Oct  15,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (120  App.  Div.  554,  104  N.  Y.  Supp.  1087), 
entered  June  11.  1907,  which  modified  and  af- 
firmed as  modified  an  order  of  Special  Term 
decreeing  distribution  in  surplus  money  proceed- 
ings. William  D.  Gaillard,  for  appellant 
Yorke  Allen,  for  respondent  Wilson. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J„  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HISCOCK, 
and  CHASE,  JJ.,  concur. 


ROWE,  Respondent,  v.  WHITE,  Appellant 
(Court  of  Appeals  of  New  York.  Oct  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (112  App.  Div.  688.  98  N. 
Y.  Supp.  729),  entered  May  9,  1906.  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
to  recover  certain  moneys  received  by  defend- 
ant as  a  dividend  noon  certain  stock  alleged 
to  have  been  owned  oy  plaintiff's  assignor  at 
the  time  the  dividend  was  declared.  K.  Floyd 
Clarke,  for  appellant  Frank  W.  Brown,  for 
respondent 

PER  CURIAM.    Judgment  affirmed,  with 

costs. 

CULLEN.  C.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT.  VANN.  WILLARD 
BARTLETT,  and  HISCOCK,  JJ.,  concur. 


In  re  SANDROCK'S  ESTATE.  (Court  of 
Appeals  of  New  York.  Oct  22,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judicial  Depart- 
ment (120  App.  Div.  — ,  105  N.  Y.  Supp.  1141). 
entered  June  12,  1907,  which  affirmed  a  decree 
of  the  Erie  County  Surrogate's  Court  removing 
the  appellant  herein  as  executor  of  the  estate 
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of  Anastasla  Sandrock,  deceased.  Adelbert 
Moot.  Helen  Z.  M.  Rodgers,  and  James  C. 
iBeecher,  for  appellant  Henry  W.  Burt.  George 
P.  Keating,  Louis  L.  Babcock,  and  Samuel  M. 
Welch,  for  respondents  Michael  F.  Fallon  and 
others. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN.  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  VANN,  HISCOCK,  and 
CHASE,  JJ.,  concur.  HAIGHT,  J-  not  vot- 
ing. 

SHANKLIN,  Appellant,  v.  BROWN  et  al„ 
Respondents.  (Court  of  Appeals  of  New  York. 
Oct.  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (102  App.  Div. 
473,  92  N.  Y.  Supp.  860),  entered  August  19, 
1905,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  directed  by  the 
court  and  an  order  denying  a  motion  for  a  new 
trial  in  an  action  to  recover  for  an  alleged 
breach  of  contract  Philo  P.  Safford,  for  ap- 
pellant. John  Burlinson  Coleman,  for  respond- 
ents. 

PER  CURIAM.    Judgment  affirmed,  with 

COSt8. 

CULLEN,  0.  J.,  and  GRAY,  EDWARD  T. 
BARTLETT.  VANN,  WILLARD  BART- 
LETT, and  HISCOCK,  JJ.,  concur.  HAIGHT, 
J.,  absent 


SHARPLBS,  Appellant,  v.  ANGELL,  Re- 
spondent. (Court  of  Appeals  of  New  York.  Oct. 
29.  1907.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (112  App.  Div.  906, 
98  N.  Y.  Supp.  1114).  entered  March  17,  1906, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  verdict  and  an  order  denying  a 
motion  for  a  new  trial  in  an  action  to  recover 
on  contract.  J.  T.  Gridley,  for  appellant.  F. 
W.  Clifford,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  O'BRIEN.  EDWARD 
T.  BARTLETT.  HAIGHT.  HISCOCK,  and 
CHASE,  JJ.,  concur.   VANN.  J.,  absent 


SLOAN,  Respondent,  v.  BEARD,  Appellant. 
(Court  of  Appeals  of  New  York.  Nov.  1,  1907.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (114  App.  Div.  920,  100  N. 
Y.  Supp.  1143),  entered  September  20,  1906, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  compel  specific 
performance  of  a  clause  in  a  lease  giving  the 
lessee  the  privilege  of  purchasing  the  demised 
premises.  Alexander  S.  Andrews,  Ralph  S. 
Hull,  and  John  Lark  in,  for  appellant  J.  Stew- 
art Ross,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  a  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  WIL- 
LARD BARTLETT,  and  HISCOCK,  JJ.,  con- 
cur. 


SMITH,  Appellant,  v.  LONG  ISLAND  R. 
CO..  Respondent  (Court  of  Appeals  of  New 
York.  Oct  29,  1907.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (113 
App.  Div.  922.  100  N.  Y.  Supp.  1143),  entered 
June  30,  1906,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  in  nn 
action  to  recover  for  the  death  of  plaintiff's 
Intestate,  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Edward  J.  McCrossin, 


for  appellant  William  C.  Beeeher  and  Joseph 
F.  Keany,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  HISCOCK,  and 
CHASE,  JJ.,  concur.  VANN,  J.,  absent 


In  re  TOWN  OF  LIVINGSTON.  (Court  of 
Appeals  of  New  York.  Oct  22,  1907.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (120  App.  Div.  — ,  106  N.  Y.  Supp.  1145), 
entered  July  8,  1907,  which  affirmed  an  order 
of  the  Columbia  County  Court  requiring  the 
town  clerk  of  the  town  of  Livingston  to  call 
a  special  town  meeting  for  the  resubmission  of 
local  option  questions.  Samuel  H.  Salisbury 
and  Russell  Headley,  for  appellant  Harold 
Wilson,  Jr.,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
upon  the  ground  that  the  statutory  provision 
requiring  notice  to  be  published  of  the  submis- 
sion of  the  questions  of  local  option  at  a  town 
meeting  is  mandatory. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


In  re  VANDERBILT  AVENUE  WEST  IN 
CITY  OF  NEW  YORK.  (RANSFORD,  Re- 
spondent.) (Court  of  Appeals  of  New  York. 
Oct.  22,  1907.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  In 
the  First  Judicial  Department  (119  App.  Div. 
882,  104  N.  Y.  Supp.  1133),  entered  May  24, 
1907,  which  affirmed  an  order  of  Special  Term 
confirming  the  report  of  commissioners  of  esti- 
mate and  assessment  in  the  above-entitled  pro- 
ceeding. Francis  K.  Pendleton,  Corp.  Counsel 
(Theodore  Connoly.  John  P.  Dunn,  and  Thomas 
C  Blake,  of  counsel),  for  appellant  S.  Living- 
ston Samuels,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ..  concur. 


THE  VILLAGE  OF  WAVERLY,  Respond- 
ent v.  WAVERLY  WATER  CO.  et  at,  Ap- 
pellants. (Court  of  Appeals  of  New  York.  Oct 
22,  1907.)  Appeal,  by  permission,  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (117 
App.  Div.  336,  101  N.  Y.  Supp.  1070),  entered 
January  17,  1907,  which  reversed  an  order  of 
Special _  Term  dismissing  a  proceeding  in  con- 
demnation to  acquire  the  property  rights  and 
franchises  of  the  defendant  Waverly  Water 
Company.  The  following  question  was  certi- 
fied :  "Was  it  necessary  for  the  plaintiff,  before 
beginning  this  action,  to  take  the  proceedings, 
and  to  comply  with  chapter  723,  p.  2022,  Laws 
N.  Y.  1905,  and  to  procure  the  consent  of  the 
state  water  supply  commission,  as  in  said  act 
required?"  Frederick  E.  Hawkes,  Frederick 
Collin,  and  J.  B.  Floyd,  for  appellants.  Frank 
A.  Bell,  Myron  N.  Tompkins,  and  Randolph 
Horton,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  the  negative 
on  opinion  below. 

CULLEN.  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT.  VANN,  and 
CHASE,  JJ.,  concur.    HISCOCK,  J.,  absent 

In  re  VOKE  et  al.  (WINTER.  Appellant) 
(Court  of  Appeals  of  New  York.  Oct  8.  1907.) 
Motion  to  dismiss  an  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (118  App. 
Div.  917,  103  N.  Y.  Supp.  1145),  entered  March 
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19,  1907,  which  affirmed  an  order  of  Special 
Term  directing  distribution  of  certain  surplus 
moneys  n rising  upon  the  foreclosure  of  a  mort- 
gage. The  motion  was  made  upon  the  ground 
that  the  appellant  had  failed  to  perfect  the  ap- 
peal by  filing  the  required  undertaking.  George 
Barrow,  for  the  motion.  Martin  F.  Dillon, 
opposed. 

PER  CURIAM.  Motion  granted  and  appeal 
dismissed,  with  costs,  and  $10  costs  of  motion. 


WARD,  Respondent,  r.  TERRY  ft  TENCH 
CONS.  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  Oct  15,  1907.)  Appeal, 
by  permission,  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (118  App.  Dir.  80,  102 
N.  Y.  Supp.  1066),  entered  March  15,  1907, 
which  modified  and  affirmed  as  modified  an  or- 
der of  Special  Term  granting  a  motion  for  leave 
to  amend  the  summons  and  complaint  in  an 
action  to  recover  for  the  death  of  plaintiff's 
■intestate,  alleged  to  have  been  caused  by  de- 
fendant's negligence.  The  following  question 
was  certified :  "Did  the  court  have  power,  un- 
der the  facts  disclosed  by  the  papers  on  appeal 
herein  filed  In  this  court,  to  make  the  order 
heretofore  made  and  entered  herein  in  the  of- 
fice of  the  clerk  of  the  county  of  New  York 
on  the  9th  day  of  November,  1906?"  William 
J.  Mo  ran  and  Frank  Verner  Johnson,  for  ap- 
pellant.   I.  Newton  Williams,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  H1S- 
COCK,  and  CHASE,  JJ.,  concur. 


WASHINGTON  TRUST  CO.  OF  CITY  OF 
NEW  YORK  v.  BALDWIN  et  al.  (Court  of 
Appeals  of  New  York.  Oct  15,  1907.)  Appeal, 
by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Ju- 
dicial Department  (118  App.  Div.  186.  102  N. 
Y.  Supp.  1105).  entered  March  8,  1907,  which 
reversed  an  order  of  Special  Term  granting  a 
motion  to  revive  and  continue  an  action  against 
the  executor  of  a  sole  defendant  and  denied  said 
motion.  The  following  question  was  certified : 
"Was  the  plaintiff  entitled  as  a  matter  of  right 
to  a  revival  of  the  action  notwithstanding  the 
motion  to  revive  was  not  made  until  more  than 
nine  years  after  the  death  of  the  defendant  and 
the  appointment  and  qualification  of  the  ex- 
ecutor of  his  will?"  W.  O.  Percy,  for  appel- 
lant. Mannsell  B.  Field,  for  respondent  Bald- 
win. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  negative. 

CULLEN,  O.  J„  and  O'BRIEN.  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HIS- 
COCK, and  CHASE,  JJ.,  concur. 


WHITING,  Appellant  ▼.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Respondent  (Court 
of  Appeals  of  New  York.  Oct  1,  1907.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (110  App.  Div.  916.  96  N.  Y.  Supp. 
1150),  entered  January  23,  1906,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  in  an  action  to  re- 
cover for  personal  injuries  alleged  to  have  been 
caused  by  defendant's  negligence.  John  B. 
O'Brien,  for  appellant  Robert  A.  Kutschbock 
and  Charles  C.  Paulding,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,   and   HAIGHT,  VANN, 
WERNER,  and  HISCOCK,  JJ..  concur.  ED- 
WARD T.  BARTLETT,  J.,  dissents.  GRAY, 
not  sitting. 


WISOT^KEY,  Respondent  t.  NIAGAftA 
FIRE  INS.  CO.,  Appellant  (Court  of  Appeal* 
of  New  York.  Oct  1,  1907.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  So- 

firerae  Court  in  the  Fourth  Judicial  Department 
112  App.  Div.  599,  98  N.  Y.  Supp.  760),  enter- 
ed May  11,  1906,  affirming  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee 
in  an  action  to  recover  upon  a  policy  of  fire 
insurance.  Horace  McGuire,  for  appellant  F. 
A  Robbins,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  wit* 
costs. 

CULLEN,  a  J.,  and  GRAY,  EDWARD  T. 
BARTLETT,  HAIGHT.  VANN,  WERNER, 
and  HISCOCK,  JJ.,  concur. 


In  re  WOOD'S  ESTATE.  (Court  of  Appeals 
of  New  York.  Oct  22,  1907.)  Appeal  from  a* 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (115 
App.  Div.  893.  101  N.  Y.  Supp.  1149),  entered 
October  26,  1906,  which  affirmed  an  order  of 
Special  Term  confirming  the  report  of  a  referee 
In  an  action  for  an  accounting.  William  W. 
Mumford,  Origen  S.  Seymour,  Leonidas  Dennis, 
and  Robert  Gray,  for  appellants.  Charles  D* 
Hart  Brower,  for  respondent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  O'BRIEN,  EDWARD 
T.  BARTLETT,  HAIGHT,  VANN,  HISCOCK* 
and  CHASE,  JJ.,  concur. 


YORK.  Appellant  T.  SEARLES  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Nov.  1,  1907.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  tha 
Second  Judicial  Department  (97  App.  Div.  831, 
90  N.  Y.  Supp.  37),  entered  October  24,  1904, 
affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term  in  an  equitable 
action  to  have  plaintiff  decreed  the  owner  of 
certain  stock  under  certain  contracts  and 
to  restrain  the  defendants  from  selling  the 
same.  Lucius  E.  Judson,  for  appellant  George 
W.  Schurman,  Richard  E.  Dwight  and  Ed- 
ward J.  Patterson,  for  respondents. 

PER  CURIAM.     Judgment  affirmed,  with 

costs. 

CULLEN,  a  J.,  and  GRAY.  EDWARD  T. 
BARTLETT,  HAIGHT,  WERNER,  and  HIS- 
COCK, JJ.,  concur.  WILLARD  BARTLETT, 
J.,  not  sitting. 


BEDFORD  BUFF  STONB  00.  v.  ANDER- 
SON. (No.  6,469.}  (Appellate  Court  of  Indi- 
ana. Dec.  12,  1907.)  Appeal  from  Circuit 
Court  Lawrence  County;  J  as.  B.  Wilson, 
Judge.  Action  by  Arthur  Anderson,  by  next 
friend,  against  the  Bedford  Buff  Stone  Com- 
pany. From  a  judgment  overruling  a  demurrer 
to  the  complaint  defendant  appeals.  Reversed. 
Elmer  E  Stevenson  and  Brooks  &  Brooks,  for 
appellant    W.  E  Clark,  for  appellee. 

PER  CURIAM.  The  appellee  has  filed  a 
confession  of  error.  In  accordance  therewith, 
the  judgment  is  reversed  and  the  cause  remand- 
ed, with  instructions  to  sustain  appellant's  de- 
murrer to  tha  complaint  and  for  further  pro- 
ceedings. 


CHICAGO,  I.,  ft  L.  RY.  CO.  t.  HOSTEIV 
TER.  (No.  5.911.)*  (Appellate  Court  of  Indi- 
ana. Dec.  13,  1907.)  Appeal  from  Circuit 
Court,  Montgomery  County ;  Jere  West  Judge. 
Action  by  Newton  J.  Hostetter  against  the  Chi- 
cago, Indianapolis  &  Louisville  Railway  Com- 
pany. From  a  judgment  for  plaintiff,  defendant 
appeals.   Affirmed.   E.  a  Field,  H.  R.  Kurrie. 


1  Judgment,  reversed  on  appeal  to  Supreme  Court,  84  N.  E.  534.  Rehearing  denied. 
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and  Thomas  &  Foley,  for  appellant  N.  O. 
Stover  and  Crane  &  McCabe,  for  appellee. 

PER  CURIAM.  Upon  the  questions  present- 
ed by  the  record  in  this  cause  the  law  is  with 
the  appellee.  The  judgment  is  therefore  af- 
firmed. 


EVANSVILLE  &  T.  H.  R.  00.  r.  YBAG- 
ER.  (No.  6.162.)  i  (Appellate  Court  of  Indiana. 
Dec.  20,  1007.)  Appeal  from  Circuit  Court, 
Posey  County;  A.  M.  Welborn,  Judge.  Action 
between  the  Evansville  &  Terre  Haute  Railroad 
Company  and  Elmer  Yeager.  On  appeal  to 
the  Appellate  Court  by  the  Evansville  &  Terre 
Haute  Railroad  Company,  the  case  is  transfer- 
red to  the  Supreme  Court.  Jno.  E.  Ielehart, 
Edwin  Taylor.  B.  H.  Iglehart,  and  O.  V.  Mea- 
sles, for  appellant  H.  F.  Clements  and  F.  P. 
Leonard,  for  appellee. 

PER  CURIAM.  This  cause  being  submitted 
to  the  entire  court  and  four  Judges  not  concur- 
ring in  the  result  the  case  u  hereby  transfer- 
red to  the  Supreme  Court  under  section  15  of 
the  act  approved  March  12,  190L  Acta  1901, 
p.  660,  &  247. 


LAKE  ERIE  A  W.  R.  CO.  v.  PARKER  et 
al.  (No.  5,912.)  (Appellate  Court  of  Indiana. 
Oct  20.  1907.)  Appeal  from  Circuit  Court, 
Hamilton  County;  Ira  W.  Christian,  Judge. 
Action  by  Mina  Jane  Parker  and  others  against 
the  Lake  Erie  &  Western  Railroad  Company. 
From  a  judgment- for  plaintiffs,  defendant  ap- 
peals. Reversed,  with  instructions  to  grant  a 
new  trial.  Jno.  B.  Cockrum,  Shirts  *  Fertig, 
and  Hawkins,  Smith  &  Hawkins,  for  appel- 
lant Dan  Waugh,  Kane  A  Kane,  and  Nash  k 
Teter,  for  appellee. 

HADLEY,  J.  This  Is  a  companion  case  with 
L.  E.  &  W.  R.  R.  Co.  v.  McFall,  165  Ind.  574, 
76  N.  E.  400,  L  E.  &  W.  R.  R.  Co.  v.  Ford 
And.  Sup.)  78  N.  E.  909.  and  I*  B.  4  W.  R. 
R.  Co.  v.  Hobbs  (Ind.  App.)  81  N.  E.  90;  all 
growing  out  of  the  same  conflagration.  The 
first  and  second  paragraphs  of  the  complaint  in 
this  case  contain  substantially  the  same  aver- 
ments as  the  first  and  second  paragraphs  of  the 
cases  cited,  and  upon  the  authority  of  those  cases 
the  demurrers  thereto  were  properly  overruled. 
Objection  is  also  made  to  the  fourth  and  sixth 
instructions  given  by  the  court  at  request  of 
appellee.   These  instructions  are  identical  with 


the  fifth  and  sixth  instructions  set  out  in  the 
case  of  L.  E.  ft  W.  R.  R.  Co.  v.  Ford,  supra, 
and  which  the  Supreme  Court  held  to  be  reversi- 
ble error.  Upon  the  authority  of  that  case  the 
giving  of  the  sixth  instruction  was  error.  Other 
questions  are  presented,  but  they  will  not  neces- 
sarily arise  on  another  trial,  and  therefore  are 
not  considered.  Cause  reversed,  with  instruc- 
tions to  grant  a  new  trial. 

COMSTOCK,  a  J.,  and  ROBY,  RABB,  and 
MYERS,  JJ„  concur.   WATSON.  P.  J.,  absent. 


PERE  MARQUETTE  R.  CO.  v.  STRANGE. 
(No.  5,946.)*  (Appellate  Court  of  Indiana.  Dec 
20,  1907.)  Appeal  from  Circuit  Court,  La 
Porte  County;  Jno.  C.  Richter,  Judge.  Action 
by  Jeter  O.  Strange  against  the  Pere  Marquette 
Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed.  Blam 
&  Fealer,  for  appellant  Theron  Miller,  F.  B. 
Osborn,  and  Wm.  A.  McVey,  for  appellee. 

PER  CURIAM.  Upon  examination  of  this 
case,  the  judgment  of  the  trial  court  la  affirmed. 


WALTERS  v.  SHEARER  et  al.  (No.  5- 
917.)  (Appellate  Court  of  Indiana.  Nov.  20, 
1907.)  Appeal  from  Circuit  Court  Miami 
County:  Jos.  N.  Tillert,  Judge.  Ejectment  by 
John  Walters  against  Benjamin  F.  Shearer  and 
another.  From  a  judgment  for  plaintiff  for 
possession,  subject  to  liens  declared  in  favor  of 
defendants,  plaintiff  appeals.  Affirmed.  Law- 
rence &  Rhodes,  for  appellant  Reason er  & 
Ward,  for  appellees. 

PER  CURIAM.  This  was  an  action  brought 
by  appellant  against  appellees  for  ejectment. 
Appellees  answered  setting  up  liens,  also  a 
cross-complaint,  asking  for  foreclosure  of  a 
bond  for  a  deed,  to  have  title  quieted  and  oth- 
er proper  relief,  trial  by  court  and  finding  for 
appellant  that  he  have  possession,  and  finding 
for  appellee  Shearer  that  he  have  judgment  for 
balance  of  purchase  money  and  money  expended 
upon  the  property,  and  to  discharge  liens  there- 
on, said  judgments  being  declared  liens  on  the 
real  estate  in  question.  We  have  carefully  ex- 
amined the  record,  including  the  evidence  of- 
fered. The  finding  and  judgment  of  the  court 
are  clearly  in  accord  therewith  and  the  equities 
of  the  parties  thereto.  We  find  no  reversible 
error  In  the  record.   Judgment  affirmed. 


■  Transferred  to  Supreme  Court  88  N.  B.  742. 

■  Appealed  to  Supreme  Court.  84  N.  E.  819.  Rehearing  denied.  86  N.  BJ.  1028. 
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